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.     TITLE  40. 

Crimea  smd  Punishments. 

Ch.  177.     Offenses  agaiast  the  sovereignty  of  the  State. 

178.  Homicide,  and  other  offenses  against  the  person. 

179.  Offenses  against  property. 

180.  Forgery. 

181.  Offenses  against  public  justice. 

182.  Offenses  against  the  peace. 

183.  Offenses  against  morality  and  decency;  protection  of  n* 

ligious  meetings. 

184.  Intoxicating  liquors. 

185.  Offenses  against  public  policy. 

186.  Offenses  against  the  election  laws. 

187.  Offenses  concerning  highways;   obstructions  in   water 

courses;  hindrance  to  travelers. 

188.  General  provisions  concerning  crimes  and  punishments. 


OHAPTES  177. 


Offenae*  Against  tli«  SoverelgBty  of  the  State. 


Sec. 

4392.  Conspiring  to  Incite  the  col- 
ored pppulation  to  insnrrec- 
tion  against  the  white  pop- 
ulation, or  the  white  against 
the  colored-;  how  punished. 


4389.  Treason  defined;  how  proved 

and  punished. 
4290.  Misprision  of  treason;   how 

punished. 
4391.  Attempting     or     instigating 

others,  to  establish  usurped 

goyemment;  how  punished. 

Sec.  4389.  Treason  defined;  how  proved  and  punished. — Trea- 
son shall  consist  only  in  levying  war  against  the  State,  or  adhering 
to  its  enemies,  giving  them  aid  and  comfort,  or  establishing,  with- 
oat  authority  of  the  legislature,  any  government  within  its  limits 
separate  from  the  existing  government,  or  holding  or  executing, 
in  such  usurped  government,  any  office,  or  professing  allegiance  or 
fidelity  to  it,  or  resisting  the  execution  of  the  laws  under  color  of 
its  authority ;  and  such  treason,  if  proved  by  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  by  confession  in  court,  shall  be 
punished  with  death.    (Code  1887,  §  3658.) 

Sec.  4890.  Ifispriiion  of  treason ;  how  punished. — If  any  person 
knowing  of  sneh  treason  shall  not,  as  soon  as  may  be,  give  infor- 
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mation  thereof  to  the  Governor,  or  some  conservator  of  the  peace, 
he  shall  be  punished  by  fine  not  exceeding  one  thousand  dollars, 
or  by  confinement  in  the  penitentiary  not  less  than  three  nor 
more  than  five  years.    (Code  1887,  §  3659.) 

Sec.  4391.  Attemptin^r,  or  mstigating  others,  to  establish  usurped 
govenunent;  how  pimished. — If  any  person  attempt  to  establish 
any  such  usurped  government,  and  commit  any  overt  act  therefor, 
or  by  writing  or  speaking,  endeavor  to  instigate  others  to  establish 
such  government,  he  shall  be  confined  in  jail  not  exceeding  twelve 
months,  and  fined  not  exceeding  one  thousand  dollars.  (Code  1887, 
§  3660.) 

See.  4392.  Oonspiring'  to  incite  the  colored  poptilation  to  insor- 
rection  against  the  white  population,  or  the  white  against  the  col- 
ocied;  how  pnnished.— If  any  person  conspire  with  another  to  in- 
cite the  colored  population  of  the  State  to  acts  of  violence  and 
war,  against  the  white  population,  or  to  incite  the  white  population 
of  the  State  to  acts  of  violence  and  war,  against  the  colored  popu 
lation,  he  shall,  whether  such  insurrection  be  made  or  not,  be  pun- 
ished by  confinement  in  the  penitentiary  not  less  than  five  nor 
more  than  ten  years.  (Code  1887,  §  3661.) 
See  Gregory's  Forms  Nos.  699,  707. 


OHAPTEB  178. 


Homicide,  and  Other  Offenses  Against  the  Penon. 


Sec. 

4393.  Murder,  first  and  second  de- 

gree, defined. 

4394.  First  degree,  how  punished. 
4396.  Second    degree,    how     pun- 
ished. 

4396.  Voluntary    manslaughter, 

how  punished. 

4397.  Involuntary      manslaughter, 

how  punished. 
4898.  How    and    where    homicide 
prosecuted  and  punished,  it 
death    occur    without    the 
SUte. 

4399.  Wilful    abandonment,    upon 

any  shore  of  the  State,  of 
person  sick  with  small-pox, 
how  punished. 

4400.  Attempts     to    poison;    how 

punished. 

4401.  Attempt    to    produce    abor- 

tion^    or     by    publications, 
etc.,   prompt  the  procuring 
of  it,  how  punished. 
(1782) 


Sec. 
4402. 


4408. 


4404. 

4406. 
4406. 

4407. 


4408. 
4409. 

4410. 


4411. 


Shooting,  stabbing,  etc., 
with  Intent  to  maim,  kill, 
etc.,  how  punished. 

Shooting,  etc.,  in  committing 
or  attempting  a  felony;  how 
punished. 

Shooting  in  place  of  public 
resort;  how  punished. 

Robbery;    how  punished. 

Extorting  money,  etc.,  by 
threats;  haw  punished. 

Kidnapping,  with  intent  to 
extort  money;  how  pun- 
ished. 

Kidnapping;    how   punished. 

Illegal  seizure,  etc.,  of  a 
child;  how  punished. 

Seduction  of  female  of  pre- 
vious chaste  character;  how 
punished. 

Abduction  of  female  for  pur- 
pose of  defilement,  etc. ;  how 
punished. 
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4412.  Abducting,      kidnapping     or       4420. 

nnlawfulljr  aiding  in  the  es- 
cape ot  the  inmates  of  any      4421. 
of   the   public  hospitals   ot 
this  SUte. 

4413.  The  evidence    necessary    to 

convict;  limitation  ot  prose- 
cation;  marriage,  a  bar  t« 
conviction.  4422. 

4414.  Rape;    carnal   knowledge  ot 

child  under  sixteen  years  of      4423. 
age  or  a  lunatic,  or  a  pupil 
in  any  deaf,  dumb,  or  blind 
institution;   how  punished.         4424. 

4415.  Depositions   of   female   wit- 

nesses in  cases  of  rape  and 
attempted  rape.  442S. 

4416.  Death  by  duel  out  of  State 

on  agreement  made  within 
it,  murder. 

4417.  Seconds  in  duels  accessories 

before  the  tact.  4426. 

4418.  Where  such  offenders  prose- 

cuted. 

4419.  Fighting  a  duel,  or  sending      4427. 

a  challenge,  how  punished. 


Accepting  or  bearing  a  chal- 
lenge; how  punished. 

Persons  leaving  the  Sta^e  to 
evade  law  against  duelling, 
etc.,  and  persons  present  as 
seconds,  etc.,  punished  as  If 
offense  committed  in  the 
SUte. 

Plea  of  former  conviction  or 
acquittal. 

Posting  or  upbraiding  anoth- 
er for  not  engaging  In  a 
duel;  how  punished. 

Duty  of  Justice  having  cause 
to  suspect  a  duel  is  about  to 
be  fought. 

Seconds,  etc.,  required  to 
testify,  where  duel  fought 
and  person  killed  or  wound- 
ed; exemption  from  prose- 
cution. 

Prize  fighters,  pugilism,  and 
fights  between  men  and  ani- 
mals; how  punished. 

Their  aiders  and  abettors, 
how  punished. 


See.  4388.  Murder,  first  and  second  degree^  defined.— Murder  by 
poison,  lying  in  wait,  imprisonment,  starving,  or  by  any  wilful, 
deliberate,  and  premeditated  killing,  or  in  the  commission  of,  or 
attempt  to  commit  arson,  rape,  robbery,  or  burglary,  is  murder  of 
the  first  degree.  All  other  murder  is  murder  of  the  second  degree. 
(Code  1887,  §  3662.) 

Deflnition. — For  definition  of  murder,  see  McWhirt's  Case,  3  Grat. 
604,  46  Am.  Dec.  196;  Robertson's  Case,  1  Va.  Dec.  861,  20  S.  E.  362; 
Harrison's  Case,  79  Va.  374,  62  Am.  Rep.  634. 

"Wilful,  deliberate,  premedlnted  kUUns." — A  man  inust  be  taken 
to  intend  that  which  he  does  or  which  Is  the  immediate  or  necessary 
consequence  of  his  act.  Hill's  Case,  2  Qrat.  694;  Murphy's  Case,  23  Orat. 
972;     McDanlel's    Case,    77    Va.    287. 

Before  the  Jury  can  find  the  prisoner  guilty  of  murder  in  the  first 
degree,  proof,  direct  or  inferential,  must  be  adduced  that  the  death  of 
the  deceased  was  the  ultimate  result  which  the  concurring  will,  delibera- 
tion, and  premeditation  of  the  prisoner  sought.  Jones'  Case,  1  Leigh, 
611;   McDft-niel's  Case,  77  Va.  286. 

HoiD  long  the  design  vnvtt  have  existed. — The  premeditated  design  to 
kill  need  not  have  existed  for  any  length  of  time;  but  it  the  design  at 
the  time  of  the  killing  was  then  formed,  and  the  killing  was  done  with- 
out provocation  then  or  recently  received,  it  Is  murder  In  the  first  degree. 
Whiteford's  Case,  6  Rand.  721,  18  Am.  Dec.  771;  Jones'  Case,  1  Leigh, 
598;  Howell's  Case,  26  Grat.  995;  Mitchell's  Case,  33  Orat.  872;  Wright's 
Case,  76  Va.  914,  920;  Wright's  Case,  33  Orat.  880;  McDanlel's  Case, 
77  Va  281,  284;  King's  Case,  and  note,  2  Va.  Cas.  84;  Brown's  Case, 
90  Va.'  671,   19  S.  B.  447. 

Design  a*   '<*  "♦»* — Killing  another. — ^When  the  original  intent  is  mur- 
Aarnntt   the  crlme,  on  legal  principles,  is  the  same,  whoever  happens  to  bo 
%,,u^      Note  to  King's  Case,  2  Va.  Cas.  87;  note  10  Va.  L.  Reg.  622. 
uuea.     i-"  (1783) 
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Possession  of  deadly  weapon — Presumption  of  design. — A  mortal  wound 
given  with  a  deadly  weapon  in  the  previous  possession  of  the  slayer, 
without  any  or  upon  very  slight  provocation,  Is  prima  facie  wilful,  de- 
liberate, and  premeditated  killing,  and  throws  upon  the  accused  the 
necessity  of  proving  extenuating  circumstances.  Hill's  Case,  2  Orat. 
594,  606;  Vaiden's  Case,  12  Grat.  717;  Howell's  Case,  26  Grat.  996; 
Wright's  Case,  76  Va.  914;  Lewis'  Case,  78  Va.  732;  Brown's  Case,  90 
Va.  672,  19  S.  E.  447;  Kite's  Case,  96  Va.  489,  31  S.  B.  895;  Longley's 
Case,  99  Va.  807,  37  S.  E.  339;  Horton's  Case,  99  Va.  848,  38  S.  E.  184; 
Honesty's  Case,  81  Va.  296;  Harrison's  Case,  79  Va.  378,  52  Am.  Rep. 
634;  Jones'  Case,  100  'Va.  842,  41  S.  E.  951. 

When  design  or  intention  presumed. — In  the  enumerated  cases,  "poison, 
lying  in  wait,  imprisonment,  starving,"  and  also  in  cases  of  murder  "In 
the  commission  of  or  attempt  to  commit  arson,  rape,  robbery,  or  burg- 
lary," there  is  no  necessity  of  proof  to  establish  that  the  homicide  was 
Intended.    Jones'  Case,  1  Leigh,  598,  612;  Howell's  Case,  26  Grat.  997. 

The  killing  of  a  slave  by  his  master  and  owner  by  willful  and  ex- 
cessive whipping  was  murder  in  the  first  degree,  though  it  may  not 
have  been  the  purpose  and  intention  of  the  master  and  owner  to  kill 
the  slave.     Souther's  Case,  7  Grat.  673. 

Malice. — Express  malice  is  a  question  of  fact;  implied  malice,  a  question 
of  law.     Harrison's  Case,  79  Va.  377,  62  Am.  Rep.  634. 

Self-control  determines  malice,  and  as  long  as  self-control  exists  the 
crime  is  murder  in  the  first  or  second  degree,  to  be  determined  by  other 
facts  than  the  varying  degrees  of  provocation.  Reed's  Case,  98  Va. 
818,  827,  36  S.  E.  399.  See,  also,  for  loss  of  self-control,  Boswell's 
Case,  20  Grat.  860;  Poindexter's  Case,  33  Grat.  766;  McDaniel's  Case, 
77  Va.  281;  Honesty's  Case,  81  Va.  292,  297. 

Burden  of  proof — Malice  is  presumed  from  the  fact  of  killing,  unaccom- 
panied with  circumstances  of  extenuation,  and  the  burden  of  disproving 
malice  is  thrown  upon  the  accused.  Lewis'  Case,  78  Va.  733;  Hill's 
Case,  2  Grat.  599;  Willis'  Case,  32  Grat.  932;  Wright's  Case,  76  Va. 
914;  Harrison's  Case,  79  Va.  374,  52  Am.  Rep.  634;  Murphy's  Case,  23 
Grat.  960;  Honesty's  Case,  81  Va.  284;  Hite's  Case,  96  Va.  489,  31  S.  E. 
896. 

Where  corpus  delicti  has  been  proven,  it  is  competent  to  show  rela- 
tions of  accused  and  deceased  in  order  to  prove  intent.  O'Boyle's  Case, 
100  Va.  785,  40  S.  E.  121. 

Capacity  to  commit  murder  —  Insanity  —  Presumption  —  Burden  of 
Proof. — Every  man  is  presumed  to  be  sane  till  the  contrary  is  proved.  The 
burden*  of  proving  insanity  is  on  the  prisoner  (or  in  civil  cases  the  party 
alleging  It);  and  where  the  prisoner  relies  on  this  defence  it  is  not  suf- 
ficient for  him  to  raise  a  rational  doubt  on  the  mind  of  the  Jury  as  to 
whether  he  was  responsible  or  not,  but  the  burden  is  on  him  to  prove  to 
the  satisfaction  of  the  Jury  that  he  was  not  responsible.  '  Longley's  Case, 
99  Va.  808,  37  S.  E.  339;  Boswoll's  Case,  20  Grat..  860;  Baccigalupo's 
Case,  33  Grat.  817,  36  Am.  Rep.  795;  Dejarnette's  Case,  75  Va.  871; 
Hite's  Case,  96  Va.  489,  31  S.  E.  895. 

But  in  every  case,  although  the  accused  may  be  laboring  under  par- 
tial insanity,  if  he  still  understands  the  nature  and  character  of  his  act 
and  the  consequences,  and  has  a  knowledge  that  it  is  wrong,  and  a  mental 
power  snfiicient  to  apply  that  knowledge  to  his  own  case,  and  to  know 
that  if  he  does  the  act  he  will  do  wrong  and  receive  punishment,  and 
possesses  withal  a  will  sufficient  to  restrain  the  impulse  that  may  arise 
from  a  diseased  mind,  such  partial  insanity'  is  not  sufficient  to  exempt 
him  from  responsibility  to  the  law  for  his  crimes.  Dejarnette's  Case, 
76  Va.  867. 

Permanent  insanity  from  drink  excuses  crime. — Permanent  Insanity 
from  excessive  drinking  excuses  an  act  which  would  be  otherwise  crimi- 
nal. Just  as  insanity  produced  in  any  other  way,  but  anything  short  bf 
permanent  insanity  from  drink  is  no  excuse,  even  though  it  amount  to 
temporary  insanity.  Boswell's  Case,  20  Orat.  860.  But  telhporary  in- 
sanity from  drink  may  lessen  the  degree  of  murder  from  first  to  second 
(1784) 
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degree,  since  it  cannot  be  premeditated.  Kite's  Case,  96  Va.  489,  31 
S.  £.  895.  See  note  on  Insanity,  Boswell's  Case,  20  Orat.  878,  Ya.  Rep. 
Anno. 

Drunkenness  no  excuse,  but  may  reduce  degree  of  crime. — Dmnkenness 
is  no  excuse  for  crime,  although  such  drunkenness  may  be  the  result  of 
long-continued  and  habitual  drinking,  without  any  purpose  to  commit 
crime,  and  may  have  produced  temporary  insanity,  during  the  existence 
of  which  the  criminal  act  is  committed.  Boswell's  Case,  20  Qrat.  872; 
Kite's  Case,  96  Va.  490,  31  S.  E.  895;  Longley's  Case,  99  Va.  807,  37 
S.   E.  339. 

Voluntary  immediate  drunkenness  Is  not  admissible  to  disprove 
malice  or  to  reduce  the  offence  to  manslaughter.  But  where,  by  reason 
of  it.  there  is  wanting  that  deliberation  and  premeditation  which  are 
necessary  to  elevate  the  offence  to  murder  in  the  flrst  degree,  it  is  prop- 
erly ranked  as  murder  in  the  second  de'gree.  Willis'  Case,  32  Qrat.  929, 
936;  Jones'  Case,  1  Leigh  598;  Boswell's  Case,  20  Grat.  860. 

Burden  of  proof  to  reduce  crime. — The  onus  rests  on  the  accused  to 
prove,  if  he  relies  on  intoxication  as  a  defence,  that  when  he  committed 
the  offence  his  condition  from  intoxication  was  such  as  to  render  him  in- 
capable of  doing  a  "wilful,  deliberate,  and  premeditated"  act;  and  so  of 
insanity.     Both   must  be  proved  as  independent  facts.     Honesty's  Case, 

81  Va.  284;  Baccigalupo's  Case,  33  Grat.  817,  36  Am.  Rep.  796;  Long- 
ley's  Case,  99  Va.  808,  37  S^  E.  339. 

As  to  murder  by  one  lacking  in  mental  capacity,  see  Taylor's  Case, 
1    Va.  Dec.  817,   19   S.  E.   739. 

Presmnptioiu — ^As  to  presumption  of  innocence,  see  Taylor's  Case, 
88  Va.  20,  13  S.  E.  298;  Longley's  Case,  99  Va.  808,  37  S.  E.  839; 
O'foyle's  Case,  100  Va.  785,  40  S.  E.  121. 

Presumptions  as  to  degree— Onus  probandi. — Elvery  homicide  is  prima 
facie  murder  In  the  second  degree,  and  in  order  to  raise  the  offence  to 
marder  in  the  flrst  degree  the  Commonwealth  must  assume  the  burden 
of  proving  the  elements  of  that  crime.  On  the  other  hand,  in  order  to 
reduce  the  offence  from  murder  in  the  second  degree  to  manslaughter 
the  burden  is  cast  on  the  accused.     Hill's  Case,  2  Grat.  595;  Willis'  Case. 

32  Grat.  929;  Bristow's  Case,  15  Grat.  639;  McDaniel's  Case,  77  Va. 
281:  'niley's  Case,  89  Va.  151,  15  S.  E.  526;  Jackson's  Case,  97  Va.  762, 

33  S.  E.  547;  Reed's  Case,  98  Va.  827,  36  S.  E.  399;  Longley's  Case, 
99  Va.  807,  37  S.  E.  339;  Robertson's  Case,  1  Va.  Dec.  851,  20  S.  B. 
362;   Vance's  Case,  1  Va.  Dec.  830,  19  8.  E.  786. 

But  to  reduce  the  offence  to  man^aughter  it  is  not  necessary  for 
the  accused  to  show  that  before  the  mortal  wound  was  given  he  had 
declined  further  combat  and  retreated  as  far  as  he  could  with  safety. 
Tbis  would  entitle  him  to  be  acquitted.  Jackson's  Case,  97  Va.  763,  33 
S.   E.   547. 

The  law  presumes  all  homicide  to  be  murder  in  second  degree  unless 
Justified,  excused,  or  alleviated,  and  it  is  incumbent  upon  the  prisoner 
to  make  out  to  the  satisfaction  of  the  court  and  jury  the  circumstances 
of  Jnstiflcation,  excuse,  or  alleviation.  McWhlrt's  Case,  8  Orat.  606,  46 
Am.  Dec.  196. 

Possession  of  objects  taken  from  person  of  one  murdered. — The  unex- 
plained possession  ot  the  fruits  of  a  larceny  is  prima  facie  evidence  of  the 
Kuilt  of  that  crime.  But  no  such  presumption  is  raised  by  the  posses- 
sion of  objects  taken  from  a  house  that  has  been  burglarized  or  from 
the  person  of  one  who  has  been  murdered.  Kibler's  Case,  94  Va.  804, 
26  S.  E.  868.     See,  also,  Taliaferro's  Case,  77  Va.  411;  Wright's  Case, 

82  Va.  183. 

Indictment. — For  what  detects  in  indictments  do  not  vitiate  them, 
see  section   4876   and  notes. 

See  note  on  Indictment,  Boyle's  Case,  14  Orat.  674,  Va.  Rep.  Anno. 
Common-lato  form  of  indictment  sufficient.— The  indictment  is  not  de- 
fective in  not  charging  specially  such  defects  as  would  show  the  qffence 
to  bare  been  murder  in  the  first  degree.     The  common-law  form  of  in- 
dletment  tor  murder  is  all  that  is  necessary  to  support  a  finding  of  guilty 
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Of  murder  In  the  first  degree  under  this  statute.  Miller's  Case,  1  Va. 
Cas.  310;  Wicks*  Case,  2  Va.  Cas.  387;  Livingston's  Case,  14  Orat.  696; 
Kibler's  Case,  94  Va.  809,  26  S.  E.  858;  Thompson's  Case.  20  Grat.  730; 
O'Boyle's  Case.  100  Va.  786,  40  S.  E.  121. 

Indictment  for  murder. — Conviction  may  Be  tor  murder  in  attempt  io 
commit  other  crimes. — It  is  competent,  In  an  indictment  for  murder  simply, 
to  try  and  convict  one  of  murder  in  the  commission  of,  or  attempt  to 
commit  robbery,  etc.  Thompson's  Case,  20  Grat.  724;  Robertson's 
Case,   1  Va.  Dec.   855,   20  S.  E.   362. 

"Malice  aforethought"  a  sine  qua  non. — In  an  indictment  for  murder, 
it  is  indispensable  that  the  killing  and  murder  should  be  charged  to  be 
done  "with  malice  aforethought."  Gibson's  Case,  2  Va.  Cas.  70.  But 
omission  of  the  word  "deliberately"  will  not  be  fatal  on  general  de- 
murrer.    Bull's  Case,  14  Grat.  613. 

Murder  hy  poison — Scienter. — When  the  murder  is  perpetrated  by  the 
means  of  poison,  it  is  said  that  the  indictment  should  aver  that  the  pris- 
oner knew  the  substance  to  be  a  deadly  poison,  and  it  is  the  safer  course 
to  insert  such  an  averment.  Com.  v.  Earle,  1  Whart.  626.  See  Hatch- 
ett's  Case,  76  Va.  1026. 

Verdict — Length  of  time. — The  court  will  rarely  disturb  the  verdict  of 
the  Jurors  in  respect  to  the  length  of  time  for  which  the  prisoner  is  to 
be  confined.     McCune's  Case,  2  Rob.  771. 

Rule  as  to  new  trial — Passing  on  evidence. — '^here  the  court  has  to  pass 
upon  the  evidence  in  the  cause  a  new  trial  ought  not  to  be  granted  ex- 
cept in  a  case  of  plain  deviation  or  of  palpable  Insufficiency  of  evidence, 
and  not  in  a  doubtful  case,  merely  because  the  court  if  on  the  Jnry  would 
have  given  a  different  verdict.  Vaiden's  Case,  12  Grat.  728,  citing  Ross 
V.  Overton,  3  Call  309.  2  Am.  Dec.  662;  Brugh  v.  Shanks.  6  Leigh  698. 
etc.  See,  also.  Hill's  Case,  2  Grat.  694;  McWhirt's  Case,  3  Orat.  694. 
46  Am.  Dec.  196;  Grayson's  Case.  6  Grat.  712;  McCune's  Case.  2  Rob. 
778;  Grayson's  Case,  7  Grat.  613;  Kates'  Case,  17  Orat.  661;  Howell's 
Case,   26   Grat.   996;    Mitchell's  Case,   33   Grat.   879. 

For  cases  of  circumstantial  evidence,  see  Dean's  Case,  32  Orat.  912; 
Cluverius'  Case.  81  Va.  846;  Finchim's  Case,  83  Va.  689,  3  S.  E.  343; 
Robertson's  Case,  1  Va.  Dec.  857,  20  S.  E.  362. 

Degrees  of  murder — Murder  in  the  first  degree. — Cases  In  which  ver- 
dict of  guilty  of  murder  in  the  first  degree  was  sustained:  Wicks'  Case,  . 
2  Va.  Cas.  387  (on  circumstantial  evidence);  Burgess'  Case,  Id.  483; 
Whiteford's  Case,  6  Rand.  721,  18  Am.  Dec.  771;  Jones'  Case,  1  Leigh 
598;  Bennett's  Case,  8  Leigh  746;  Hill's  Case,  2  Grat.  594;  Howell's 
Case,  26  Grat.  996;  Mitchell's  Case,  33  Grat.  846,  872;  Wright's  Case, 
33  Grat.  88v»;  Wright's  Case,  76  Va.  914;  Harrison's  Case,  79  Va.  374, 
62  Am.  Rep.  634;  Barbour's  Case,  80  Va.  287;  Honesty's  Case,  81  Va. 
284;  Gaines'  Case,  88  Va.  682.  14  S.  E.  376;  Davis'  Case,  89  Va.  132,  16 
S.  E.  388;  Tilley's  Case,  89  Va.  136,  16  S.  E.  626;  Hite's  Case,  96  Va. 
489.  31  S.  E.  896;  Reed's  Case,  98  Va.  817,  36  S.  E.  399;  Weatherman's 
Case,  1  Va.  Dec.  819,  19  S.  E.  778. 

Cases  in  which  verdict  of  murder  in  first  degree  was  set  aside  be- 
cause not  sustained  by  the  evidence:  Grayson's  Case,  6  Orat.  712,  also 
s.  c,  7  Orat.  613;  Smith's  Case,  21  Grat.  809;  Willis'  Case,  32  Grat. 
929;  Hatchett's  Case,  76  Va.  1026;  McDanlel's  Case,  77  Va.  281. 

Murder  in  the  first  degree. — The  Legislature,  in  the  description  of 
offences  which  constitute  murder  in  the  first  degree,  has  at  first  enumer- 
ated some  of  the  most  striking  instances  of  deliberate  and  cruel  homi- 
cide; but,  finding  it  impossible  to  enumerate  all  of  them,  then  proceeded 
by  general  words  to  embrace  all  kinds  of  wilful,  deliberate,  and  pre- 
meditated killing.  It  is  impossible  to  interpolate  the  word  "such"  in 
that  general  description.  Whiteford's  Case.  6  Rand.  721,  18  Am.  Dec. 
771;  Jones'  Case,  1  Leigh  698,  610. 

Enumerated  cases — Purpose  of  enumeration — ^The  enumerated  cases 
were  not  put  for  the  purpose  of  indicating  that  those  which  might  occur 
under  the  recited  clause  should  resemble  them  in  circumstances.  But, 
if  they  were  intended  to  influence  the  recited  clause,  it  was  by  suggesting 
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the  degree  of  malice  whicli  should  appear  In  cases  comprehended  within 
the  recited  clause.  Burgess'  Case,  2  Va.  Cas.  488,  and  note  immediately 
aboTe. 

Same — No  necettity  to  prove  detign. — In  all  of  these  enumerated  easea 
the  Legislature  has  declared  the  law  that  perpetrator  shall  be  guilty  of 
murder  in  the  first  degree  without  further  proof  that  the  death  was  the 
ultimate  result  which   the  will,  deliberation,   and   premeditation  of  the 
party  accused  sought.    And  the  same  authority  has  declared  the  law  that 
any  other  kind  of  killing,  which  is  sought  by  the  will,  deliberation  and 
premeditation   of   the   party  accused   shall   be   murder   also   in   the   first 
degree;   but  as  to  this  other  kind  of  killing  proof  must  be  adduced  to 
satisfy  the  mind  that  the  death  of  the  party  slain  was  the  ultimate  result 
which  the  concurring  will,  deliberation  and  premeditation  of  the  party 
accused  sought.     But  to  this  general  rule  the  same  authority  adds  an 
exception,  which  is  that  any  death  consequent  upon  the  perpetration  or 
attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary  shall  be  deemed 
marder  in  the  first  degree.     So  that  the  cases  within  the  exception,  as 
now  pat.  and  the  cases  enumerated,  as  first  mentioned,  are,  in  fact,  placed 
upon  the  same  principle;  there  is  no  necessity  of  proof  in  either  that  a 
homicide  was  intended.     And  It  follows,  of  course,  that  all  other  homi- 
cide which  was  murder  at  common  law  is  now  murder  in  the  second 
degrree.  except  where  it  shall  be  proved  that  the  homicide  was  the  re- 
salt  of  a  "wilful,  delibrate,  and  premeditated  killing";   and  it  also  fol- 
lows, of  necessity,  that,  when  by  proof  the  mind  is  satisfied  that  the  kill- 
ing was  wilful,  deliberate,  and  premeditated,  such  killing  must  be  taken 
and  held  to  be  murder  in  the  first  degree.     Jones'  Case,  1  Leigh   698, 
611;   Burgess'  Case,  2  Va.  Cas.  483;  Whiteford's  Case,  6  Rand.  721,  18 
Am.   Dec.  771. 

Same — Murder  by  poison. — To  entitle  the  Commonwealth  to  a  verdict, 
it  is  essential  to  prove  clearly,  beyond  a  reasonable  doubt,  these  three 
essential  propositions,  viz.:  (1)  That  the  deceased  came  to  his  death  by 
poison;  (2)  that  the  poison  was  administered  by  the  accused;  (3)  that 
he  administered  it  knowingly  and  feloniously.  Hatchett's  Case.  76  Va. 
1026. 

flame — Uurder  by  lying  in  u:ait. — The  expression  "lying  in  wait"  is 
taken  to  mean  not  merely  his  concealing  himself  in  the  path  of  his  in- 
tended victim  for  the  purpose  of  killing  him,  but  the  deliberately  and 
premeditatedly  seeking  an  occasion  to  effect  the  deadly  purpose.  Bur- 
Seas'  Case,  2  Va.  Cas.  488. 

Other  caaet  of  murder  in  the  first  degree. — Killing  a  by-stander,  Wright's 
Case,  75  Va.  914;  killing  a  policeman,  Davis'  Case,  89  Va.  132,  16  S.  E. 
388;  killing  after  continued  altercation.  Crane's  Case,  1  Va.  Cas.  10; 
killing  wife  who  was  on  bad  terms  with  husband.  Weatherman's  Case,  1 
Va.  Dec.  819.  19  S.  E.  778.  See,  also,  Bennett's  Case,  8  Leigh  745; 
Robertson's  Case,  2  Va.  Dec.  142,  22  8.  E.  459. 

Marder  in  the  first  degree  distinguished  from  murder  in  the  second 
degree.  Note  to  King's  Case,  2  Va.  Cas.  78;  Jones'  Case,  1  Leigh,  598, 
612. 

The  use  of  a  deadly  weapon  has  always  been  treated  by  the  courts 
as  a  material  circumstance  or  factor  in  passing  on  the  degree  of  murder. 
Mitchell's  Case,  33  Grat.  873;  Wright's  Case,  33  Grat.  880,  895;  Wright's 
Case.  75  Va.  920;  Jones'  Case,  1  Leigh  598;  Kite's  Case.  96  Va.  489, 
31  S.  E.  895;  Longley's  Case,  99  Va.  807,  37  S.  E.  339;  Jones'  Case. 
100  Va.  842.  41  S.  E.  951.  But  see  McDaniel's  Case,  77  Va.  281,  where 
use  of  "bearing  stick"  did  not  warrant  the  presumptions  of  Intent  to 
kill. 

Marder  in  second  degree. — Cases  In  which  verdict  of  murder  In  the 
second  degree  was  sustained:  King's  Case,  2  Va.  Cas.  78;  Slaughter's 
Case,  11  Leigh  681,  37  Am.  De<.  638;  HcWhirt's  Case,  3  Grat.  594,  46 
Am.  Dec.  196;  Johnston's  Case,  6  Grat.  660;  Bristow's  Case,  15  Grat. 
634;  Dock's  Case.  21  Grat.  909;  Stoneman's  Case,  25  Grat.  887;  Lewis' 
Case.  81  Va.  416;  Shipp's  Case.  86  Va.  746.  10  8.  E.  1065;  Snodgrass' 
Case.   89   Va.   679;   17  8.  B.  238;   Jackson's  Case,  98  Va.   845,  36  8.  E. 
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487;  LK)ngley'8  Case.  99  Va.  807,  37  S.  E.  339;  Vance's  Case.  1  Va.  Dec. 
830,  19  S.  E.  785;  Robertson's  Case,  2  Va.  Dec.  142.  22  S.  E.  359. 

Cases  in  which  verdict  of  murder  In  second  degree  was  not  sus- 
tained: Parrlsh's  Case,  81  Va.  1;  Tucker's  Case,  88  Va.  20,  13  S.  E.  298. 

Examples  of. — The  offence  of  homicide  by  a  workman  throwing  timber 
from  a  house  into  the  street  of  a  populous  city  without  warning,  or  of 
a  person  shooting  a  fowl  anlmo  furandi  and  killing  a  man,  are  instances 
of  murder  In  the  second  degree.  King's  Case,  2  Va.  Cas.  87;  Wbiteford's 
Case,  6  Rand.  724,  18  Am.  Dec.  771. 

Defense — What  party  assaulted  must  show. — Before  a  party  assaulted 
In  a  sudden  brawl  or  quarrel  can  kill  his  adversary  he  must  have  re- 
treated as  far  as  he  safely  could  to  avoid  the  assault,  until  his  further 
going  back  was  prevented  by  some  Impediment,  or  as  far  as  the  fierce- 
ness of  the  assault  permitted.  He  must  show  to  the  Jury  that  the  de- 
fense was  necessary  to  protect  his  own  life  or  to  protect  himself  against 
grievous  bodily  harm.  And  with  regard  to  the  necessity  that  will  Justify 
the  slaying  of  another  in  self-defense,  it  should  seem  that  the  party 
should  not  have  wrongfully  occasioned  the  necessity,  for  a  man  shal' 
not  in  any  case  Justify  the  killing  of  another  by  a  pretense  of  necessity 
unless  he  were  without  fault  in  bringing  that  necessity  upon  himself. 
Valden's  Case,  12  Grat.  729,  730. 

Killing  in  a  passion — When  murder  in  second  degree. — An  Instruction 
that  if  defendant  was  acting  in  the  heat  of  passion,  engendered  by  the 
slanderous  words  spoken  of  his  wife,  and  If  sufilclent  time  had  not  elapsed 
for  his  passion  to  cool  and  subside,  the  killing  was  murder  in  the  second 
degree,  but  that  it  was  murder  in  the  first  degree  if  sufficient  time  had 
elapsed  for  his  passion  to  subside,  and  if  he  afterwards  went  after  the 
deceased  with  a  deadly  weapon  for  the  purpose  of  killing  him  on  account 
of  the  slanderous  words,  and  did  kill  him  wilfully  and  with  malice  and 
premeditation,  is  proper.     Watson's  Case,  87  Va.  608,  13  S.  E.  22. 

If  the  killing  be  malicious,  but  not  wilful,  deliberate,  and  premedi- 
tated, then  such  killing  was  murder  in  the  second  degree.  Bristow's 
Case,  15  Grat.  642. 

Killing  by  "lying  in  icait" — Verdict  murder  in  second  degree. — A  person 
commits  murder  by  "iying  in  wait";  Is  convicted  of  murder  In  the  sec- 
ond degree;  the  Judge  sets  the  verdict  aside  as  contrary  to  the  law  and 
the  evidence,  on  the  ground  that  the  evidence  Justified  murder  in  the 
first  degree. 

Quaere,  on  second  trial,  is  it  legal  for  Judge  to  dismiss  the  indictment? 
2  Va.  Law  Reg.  697,  787,  870.  Qutere,  ought  the  Judge  to  have  set  the 
verdict  aside?     Id. 

Notwithstanding  this  section  declares  "murder  by  lying  In  wait"  to 
be  murder  in  the  first  degree,  yet  this  must  be  read  along  with  sections 
4918  and  4919  which  allow  the  .Jury  a  certain  degree  of  latitude  and 
discretion  in  applying  the  law  to  the  facts.  Burton  &  Conquest's  Case, 
108  Va.  892,  62  S.  E.  376. 

For  note  upon  duty  of  Jury  to  convict  of  murder  In  first  degree  or 
to  acquit,  see  12  Va.  Law  Reg  777. 

Interposition  between  contestants — Murder  in  second  degree. — A  person 
neither  assaulted  nor  threatened  gets  down  from  his  horse,  arms  him- 
self with  a  club.  Interposes  between  two  other  persons  who  are  about  to 
engage  tn  a  fight,  and  kills  one  of  them.  Verdict  of  murder  in  the  sec- 
ond degree  will  not  be  disturbed.     Johnston's  Case,  5  Grat.  660. 

Nonfelonions  homicide. — Of  nonfelonious  homicide  there  are  two 
kinds,   Justifiable   and    excusable.      Min.   Syn.    36. 

I.  Justiflaule  homicide. — (1)  Killing  in  advancement  of  public  Justic. 
Muscoe's  Case,  86  Va.  443,  10  S.  E.  634.  The  vital  question  is  whether 
the  arrest  was  legal  or  not.     Id. 

(2)  Killing  in  execution  of  public  Justice.     Mln.  Syn.  36. 

(3)  Justifiable  killing  in  defence  of  person  or  property. 

In  this  third  class  there  must  be  some  apprehension  of  som'*  fsrcl- 
ble  or  atrocious  felony — dangerous  to  one's  own  life,  or  the  life  of  n 
member  of  the  family,  or  danger  of  burning  the  dwelling  house,  though 
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the  danger  may  be  unreal.     Stoneman's  Case,   25  Grat.   887;    Parrish's 
Case,  81  Va.  1;  Brown's  Case.  86  Va.  466,  10  S.  B.  746. 

The  bare  fear  that  a  man  intends  to  commit  murder  or  other  atro- 
efoos  felony,  however  well  grounded,  unaccompanied  by  any  overt  act 
indicative  of  such  intention,  will  not  warrant  killing  the  party  by  pre- 
vention. There  must  be  some  overt  act  indicative  of  imminent  danger 
at  the  time.  Stoneman's  Case,  2S  Grat.  887;  Brown's  Case,  86  Va.  468, 
10  S.  E.  745;  Field's  Case,  89  Va.  690,  16  S.  E.  865. 

There  must  be  some  act  oy  the  deceased  meaning  present  peril,  or 
something  in  the  attending  circumstances  indicative  of  a  present  purpose 
to  make  the  apprehended  attack.  The  act  so  done  or  circumstances 
tbns  existing  must  le  of  such  a  character  as  to  afford  reasonable 
ground  for  believing  there  is  a  design  to  commit  a  felony  or  to  do 
some  serious  bodily  harm,  and  imminent  danger  of  carrying  such  design 
into  immediate  execution.  Then  the  killing  will  be  JustiQable,  though 
there  is  in  fact  no  such  design  by  the  deceased.  Stone's  Case,  26  Qrat. 
887. 

A  person  assaulted  while  in  discharge  of  a  lawful  act,  and  reason- 
ably apprehending  that  his  assailant  will  do  him  bodily  harm,  has  the 
light  to  repel  the  assault  by  all  the  force  he  deems  necessary,  and  is 
not  compelled  to  retreat  from  his  assailant,  but  may,  in  turn,  become  the 
assailant,  inflicting  bodily  wounds  till  his  person  is  out  of  danger.  Jack- 
son's Case,  96  Va.  108,  30  S.  E.  462. 

For  distinction  between  justifiable  homicide  in  self-defense  and  ex- 
cusable homicide  in  self-defense,  see  6  Va.  Law  Reg.  176,  and  below 
(this  note) ;  also  Min.  Syn.  42. 

II.  Exciuable  homicide. — (1)   Killing  by  misfortune.     Min.  Syn.  40,  41. 
(2)    Killing  in  self-defense  on  a  sudden  broil. 

When  death  ensues  on  a  sudden  provocation  or  sudden  quarrel, 
without  malice  prepense,  the  killing  is  manslaughter,  and  in  order  to 
reduce  the  offense  to  killing  in  excusable  self-defense  the  prisoner  must 
prove  two  things:  (1)  That  before  the  mortal  blow  was  given  he  de- 
clined further  combat  and  retreated  as  far  as  he  could  with  safety;  and 
(2)  he  killed  the  deceased  through  the  necessity  of  preserving  his  own 
life  or  to  save  himself  from  great  bodily  harm.  Dock's  Case,  21  Orat. 
909;  Clark's  Case,  90  Va.  360,  368,  18  S.  E.  440;  Jackson's  Case,  98  Va. 
845.  861,  36  S.  E.  487;  Vaiden's  Case,  12  Grat.  717,  719. 

To  make  out  a  case  of  self-defense  in  a  case  of  homicide,  the  ac- 
cused must  show  to  the  Jury  that  the  defense  was  necessary  to  protect 
bis  own  life,  or  to  protect  himself  against  grievous  bodily  harm;  and 
with  regard  to  the  necessity  which  will  Justify  the  slaying  of  another  in 
self-defense,  the  accused  must  not  have  wrongfully  occasioned  that  ne- 
cessity, for  a  man  shall  not  in  any  case  Justify  the  killing  of  another  by 
a  pretense  of  necessity  unless  he  were  without  fault  in  bringing  that 
necessity  upon  himself.  Clark's  Case,  90  Va.  369,  18  S.  E.  440;  Vaiden's 
Case.  12  Orat.  717;  Lewis'  Case,  78  Va.  732;  Honesty's  Case,  81  Va. 
283.  298;  Brown's  Case,  86  Va.  466.  470,  10  S.  B.  745;  Gaines'  Case, 
88  Va.  682,  693,  14  8.  B.  376;  Jackson's  Case,  vS  Va.  846,  849.  36  S.  B. 
487.  overraling  Hash's  Case.  88  Va.  172.  13  S.  E.  398.  See  6  Va.  Law 
Reg.  176. 

Homicide  is  not  In  self-defense  where  the  deceased  was  not  follow- 
ing the  defendant  or  threatening  him  with  any  immediate  danger  at  the 
time  he  threw  the  rock  which  killed  the  deceased.  Byrd's  Case.  89  Va. 
536.    16  S.   E.   727. 

When  a  case  of  self-defense  has  been  prima  facie  made  out.  evidence 
of  dangerous  character  of  deceased  is  admissible;  but  it  is  no  palliation 
that  prisoner  believed  the  man  he  attacks  and  kills  to  be  a  dangerous 
person,  and  In  such  case  such  evidence  is  inadmissible.  Harrison's  Case, 
79  Va.   374,   62  Am.  Rep.  634. 

Provocation  sought  or  voluntarily  provoked  cannot  excuse  killing 
or  doing  bodily  harm.  No  provocation  whatever  can  render  homicide 
Justifiable  or  oven  excusable.  The  lowest  grade  to  which  it  can  reduce 
homicide  is  manslaughter.     Honesty's  Case,  81  Va.  283. 
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West  Virginia  decisions. — For  West  Virginia  decisions  on  similar 
statute,  see  Justis'  Annotations,  chapter  144,  section  1. 

Sec.  4394.  First  degree;  how  punished. — Murder  of  the  first  de- 
gree shall  be  punished  with  death,  or  by  confinement  in  the  peni- 
tentiary for  life,  or  for  any  term  not  less  than  twenty  years.  (Code 
1887,  §  3663;  1914,  p.  419.) 

Revisors'  Note. — ^Acts  1914,  p.  419,  provided  that  "Murder  of  the 
first  degree  shall  be  punished  with  death,  or  in  the  discretion  of  the 
Jury  by  confinement  in  the  penitentiary  for  life."  Omitting  the  words 
"in  the  discretion  <^  the  jury"  as  unnecessary,  the  revisors  Iiave  added 
"or  for  any  term  not  less  than  twenty  years."  Formerly,  there  were 
cases  where  the  evidence  showed  the  defendants  guilty  of  first  degree 
murder,  bnt  on  account  of  the  circumstances  of  the  particular  case. 
Juries  would  not  convict  of  first  degree  murder,  because  of  the  severity 
of  the  punislunent,  and  for  that  reason  brought  In  verdicts  convicting 
defendants  of  a  less  oifense.  The  revised  section  gives  more  latitude 
in  this  class  of  cases. 

See  notes  to  preceding  section. 

Under  section  6  a  person  who  committed  murder  prior  to  the  date 
of  the  amendment  of  this  section  (Acts  1914,  p.  419)  but  Is  tried  subse- 
quent thereto,  Is  not  obliged  to  accept  the  mitigation  provided  by  the 
amendment.     Conaway  v.  Com.,  118  Va.  792,  88  S.  E.  76. 

Sec.  4395.  Second  degree;  how  ptuished. — Murder  of  the  second 
degree  shall  be  punished  by  confinement  in  the  penitentiary  not 
less  than  five  nor  more  than  twenty  years.     (Code  1887,  §  3664.) 

Revisors*  Note. — ^The  maxinuim  punislunent  is  made  twenty  years 
Instead  of  eighteen.  This  change  prevents  a  gap  lietween  the  punish* 
ment  for  first  and  second  degree  murder.  Sec  revisors'  note  to  the 
preceding  section. 

See  notes  to  section  4393. 

Sec.  4396.  Voluntary  manslaujrhter;  how  punished. — Voluntary 
manslaughter,  shall  be  punished  by  confinement  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years.  (Code  1887,  § 
3665.) 

Manslaughter. — See  Min.  Syn.  46-52;  also  Note  on  Homicide, 
Souther's  Case,  7  Grat.  673,  Va.  Kep.  Anno.;  also  notes  to  section  4393. 

Cases  In  which  verdict  ot  guilty  of  voluntary  manslaughter  was 
affirmed:  Vaiden's  Case,  12  Grat.  717;  Bull's  Case,  14  Grat.  613;  Gray's 
Case,  92  Va.  772,  22  S.  E.  868;  Horton's  Case,  99  Va.  848,  38  S.  E. 
184;  Cash's  Case,  2  'Va.  Dec.  1,  20  S.  E.  893;  Polndezter's  Case,  33  Grat. 
766. 

Distinction  between  murder  and  manslaughter. — Every  unlawful  homi- 
cide must  be  either  murder  or  manslaughter,  and  whether  it  be  the  one  or 
the  other  depends  alone  upon  whether  the  party  who  perpetrated  the 
act  did  it  with  malice  or  not — malice  either  express  or  implied.  Read's 
Case,  22  Grat.  924;  King's  Case,  2  Va.  Cas.  78;  Mitchell's  Case,  1  Va. 
Cas.  116:  McWhirt's  Case,  3  Grat.  694.  606.  46  Am.  Dec.  196. 

Manslaughter  (when  voluntary)  arises  from  the  sudden  heat  of 
the  passions;  murder  from  the  wickedness  of  the  heart.  McWhirt's 
Case.  3  Grat.  606,  46  Am.  Dec.  196.  See  Crane's  Case,  1  Va.  Cas.  10; 
Gray's  Case.   92  Va.   772,   22   S.   E.   868. 

If  upon  sudden  quarrel  two  persons  fight,  and  one  ot  them  kills 
the  other,  this  is  manslaughter.  McWhirt's  Case,  3  Grat.  606;  Read's 
Case.  22  Grat.  937;  Byrd's  Case.  89  Va.  638.  16  S.  E.  727;  King's  Case. 
2  Va.  Cas.  78;  Watson's  Case.  87  Va.  608.  13  S.  E.  22;  Horton's  Case. 
99  Va.  848,  38  S.  E.  184. 
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Manslanchter  is  the  unlawful  killing  of  another,  without  malice, 
either  express  or  implied;  which  may  be  either  voluntary,  upon  a  sudden 
heat,  or  involuntary,  in  the  commission  of  some  unlawful  act.  McWhlrt's 
Case,  3  Grat.  605;  King's  Case,  2  Va.  Cas.  78. 

Distinction  between  volontary  aad  involuntary  nianslMi^t«r^— ^n 
a  trial  for  murder,  where  the  evidence  repelled  the  idea  of  self-defense, 
the  court  instructed  the  Jury  that  if  they  believed  from  the  evidence  the 
deceased  and  prisoner  were  engaged  in  a  sudden  and  mutual  combat,  in 
which  no  weapon  dangerous  in  Itself  was  used,  and  during  the  progress 
of  the  fight  the  prisoner  struck  the  deceased  an  ordinary  blow  or  blows 
with  his  fists  or  feet,  without  any  intention  either  to  kill  the  deceased 
or  to  do  him  great  bodily  harm,  but  to  repel  his  attacks,  and  that  the 
death  of  the  deceased  was  caused  thereby  accidentally  and  apart  from 
the  prisoner's  Intention,  then  the  prisoner  is  guilty  of  Involuntary  man- 
slaughter. •  •  •  Yet  if  the  jury  are  satisfied  that  the  manner 
ot  inflicting  the  blows  are  cruel  and  unusual,  and  exceeded  in  number 
and  violence  what  was  necessary  to  repel  the  deceased,  and  he  died  of 
such  beating,  then  the  prisoner  is  guilty  of  voluntary  manslaughter. 
These  two  instructions  are  not  erroneous.     Bull's  Case,  14  Qrat.  613. 

W.  Va.  Decisions. — For  W.  Va.  decisions  on  similar  statute,  see 
Justis'  Annotations,  chapter  144,  section  4. 

Sec.  4397.  Involiintary  manslaughter;  how  pmiuhed. — Involun- 
tary manslaughter  shall  be  punished  by  confinement  in  the  peni- 
tentiary not  less  than  one  nor  more  than  five  years;  or,  in  the  dis- 
cretion of  the  jury,  by  a  fine  of  not  exceeding  one  thousand  dol- 
lars, or  confinement  in  jail  not  exceeding  one  year,  or  both.  (Code 
1887,  §  3666.) 

Reivlsor**  Note. — ^Tbe  section  as  it  stands  in  the  Code  ot  1887  pro- 
vides that  involuntary  mansIaaKhter  shall  tm  a  misdemeanor;  but  in 
wienr  of  the  many  injnrles  and  deaths  resnltinK  from  the  careless  and 
ne^igeait  operation  of  steam  engines,  electric  cars,  automobiles  and 
motor  vehicles  of  various  kinds,  the  revisers  deemed  it  wise  sulistantlally 
to  increase  the  maximum  punishment. 

See  section  4396,  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  144,  section  5. 

Sec.  4398.  How  and  where  homicide  prosecuted  and  punished,  if 
death  occur  without  the  State. — If  any  person  be  stricken  or  poi- 
soned in,  and  die,  by  reason  thereof,  out  of  this  State,  the  offender 
shall  be  as  guilty,  and  be  prosecuted  and  punished,  as  if  the  death 
had  occurred  in  the  county  or  corporation  in  which  the  stroke  or 
poison  was  given  or  administered.     (Code  1887,  §  3667.) 

This  section  overrules  Linton's  Case,  2  Va.  Cas.  206. 

For  article  as  to  legal  effect  where  wound  is  committed  in  one 
State  and  death  occurs  in  another,  see  9  Va.  Law  Reg.  691.  See  also  id. 
1034. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  144,  section  6. 

Sec.  4399.  Wilful  abandonment,  npon  any  shore  of  the  State,  of 
person  sick  with  small-pox;  how  punished. — If  any  person  wilfully 
abandon,  or  cause  to  be  abandoned,  upon  any  of  the  shores  of  this 
Commonwealth,  any  person  who  is  sick  with  the  small-pox,  he 
shall  be  confined  in  the  penitentiary  not  less  than  three  nor  more 
than  ten  years;  and  if  such  abandoned  person  die  by  reason  of 
such  wilful  abandonment,  the  person  who  abandoned  or  caused 
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him  to  be  abandoned  shall  be  punished  with  death,  or,  in  the  dis- 
cretion of  the  jury,  by  confinement  in  the  penitentiary  not  less  than 
five  nor  more  than  eighteen  years.     (Code  1887,  §  3668.) 

Sec.  4400.  Attempts  to  poison;  how  punished. — If  any  person 
administer  or  attempt  to  administer  any  poison  or  destructive  thing 
in  food,  drink,  medicine,  or  otherwise,  or  poison  any  spring,  well, 
or  reservoir  of  water  with  intent  to  kill  or  injure  another  person 
he  shall  be  confined  in.  the  penitentiary  not  less  than  three  nor 
more  than  eighteen  years.     (Code  1887,  §  3669;  1897-8,  p.  682.) 

Essential  aTerments. — An  indictment  for  an  attempt  to  administer 
poison  that  does  not  allege  such  acts  as,  in  a  legal  sense,  constitute  an  at- 
tempt to  commit  the  offence  charged,  but  only  such  as  show  preparation, 
Is  demurrable.  Hicks'  Case,  86  Va.  223,  9  S.  E.  1024,  19  Am.  St.  Rep. 
891. 

mcments  of  "attempt." — An  attempt  to  commit  a  crime  consists  of 
(1)  the  intent;  (2)  a  direct  ineffectual  act  towards  Its  commission;  and 
that  act  must  reach  far  enough  towards  the  accomplishment  of  the  de- 
sired result  to  amount  to  the  commencement  of  the  consummation.  Id. 

C<ise  at  bar. — Merely  a  procurement  of  the  poison,  and  an  ineffectual 
solicitation  of  a  third  party  to  put  It  in  the  drink  of  the  Intended  victim, 
constitute  not  an  attempt,  but  only  a  preparation.     Id. 

Generally. — This  section  to  be  construed  with  section  4873.  Davis' 
Case,  99  Va.  838,  38  S.  E.   191. 

Circumstantial  evidence  not  strong  enough  to  convict  of  atflsmpt 
to  poison.     Id. 

See  section  4767  and  note. 

On  indictment  for  felony,  accused  may  be  convicted  of  an  attempt. 
See  section  4922  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  7. 

Sec.  4401.  Attempt  to  produce  abortion,  or  by  publications,  Mo., 
prompt  the  procuring  of  it;  how  punished. — If  any  person  admin- 
ister to,  or  cause  to  be  taken  by  a  woman,  any  drug  or  other  thing, 
or  use  any  means  with  intent  to  destroy  her  unborn  child,  or  to 
produce  abortion  or  miscarriage,  and  thereby  destroy  such  child 
or  produce  such  abortion  or  miscarriage,  he  shall  be  confined  in 
the  penitentiary  not  less  than  three  nor  more  than  ten  years.  No 
person,  by  reason  of  any  act  mentioned  in  the  foregoing  part  of 
this  section,  shall  be  punishable  where  such  act  is  done  in  good 
faith,  with  intention  of  saving  the  life  of  such  woman  or  child. 
And  if  any  person,  by  publication,  lecture,  advertisement,  or  by  the 
sale  or  circulation  of  any  publication,  or  in  any  other  manner,  en- 
courage or  prompt  the  procuring  of  abortion  or  miscarriage,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion, be  fined  not  less  than  one  hundred  nor  more  than  five  hun- 
dred dollars,  and  be  confined  in  jail  not  less  than  one  nor  more 
than  twelve  months  for  each  oflfense.    (Code  1887,  §  3670.) 

See  8  Va.  Law  Reg.  63. 

As  to  "opinion  evidence"  in  trial  for  abortion,  see  7  Va.  Law  Reg. 
728. 

For  note  of  case  upon  a  similar  statute,  see  10  Va.  Law  Reg.  1117. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  144,  section  8. 
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Sec  4402.  Shooting,  stabbing;  etc.,  with  intent  to  maim,  kill, 
etc.;  how  punished. — If  any  person  maliciously  shoot,  stab,  cut,  or 
wound  any  person  or  by  any  means  cause  him  bodily  injury,  with 
intent  to  maim,  disfigure,  disable,  or  kill,  he  shall,  except  where 
it  is  otherwise  provided,  be  punished  by  confinement  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years.  If  such  act  be 
done  unlawfully,  but  not  maliciously,  with  the  intent  aforesaid, 
the  offender  shall,  in  the  discretion  of  the  jury,  be  confined  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years,  or  be 
confined  in  jail  not  exceeding  twelve  months,  and  fined  not  ex- 
ceeding five  hundred  dollars.    (Code  1887,  §  3671.) 

MaUdons  ahootlns. — Whether  a  person  on  trial  Is  guilty  of  malU 
cioos  ahootins  with  Intent  to  kill  depends  upon  the  question  whether 
if  he  had  killed  the  person  at  whom  be  shot,  instead  of  only  wounding 
him  with  intent  to  kill  him,  the  offence  would  have  been  murder.  Read's 
Case.  22  Grat.   924;   Price's  Case,   77  Va.  393. 

As  purpose  to  kill  being  inferred  from  deliberate  use  of  deadly 
weapon,  see  Price's  Case,  77  Va.  396,  and  notes  to  section  4393. 

Aasaalt  and  battery. — ^The  conviction  and  punishment  of  a  party  by 
a  Justice  for  an  assault  and  battery  will  not  bar  a  prosecution  for  wound- 
ing with  intent  to  kill  by  the  same  act  for  which  he  was  punished  by 
the  justice.     Murphy's  Case,  23  Orat.  9&0. 

IndictmeDt  conformliig  to  Code. — ^An  indictment  charging  that  the 
accused  made  an  assault  with  a  stone,  and  did  feloniously,  maliciously, 
and  unlawfully  beat,  wound,  ill  treat,  and  cause  bodily  injury,  etc., 
snfliciently  conforms  to  this  section.  Jones'  Case,  87  Va.  63,  12  S.  E. 
226.  See,  also,  Benton's  Case,  91  Va.  793,  21  S.  E.  495,  and  cases  cited. 
Hofo  intent  thoulA  be  charged. — Although  this  statute  affixes  a  penalty 
when  the  act  is  done  with  the  intent  to  maim,  disfigure,  disable,  "or" 
km  (in  the  disjunctive),  yet  the  indictment  should  charge  the  intents 
conjunctively.     Angel's  Case,  2  Va.  Cas.  231. 

Although  all  the  intents  be  laid,  yet  proof  of  either  supports  the  in- 
dictment.    Id. 

Necessary  avermeat.— All  offences  for  which  the  penalty  is  confine- 
ment in  the  penitentiary  are  felonies,  and  the  .indictment  for  such  an  of- 
fence muat  describe  it  as  having  been  done  "feloniously."  Randall's 
Case,  24  Orat.  646;  Barker's  Case,  2  Va.  Cas.  122;  Trimble's  Case,  Id. 
143;  Taylor's  Case,  20  Grat.  825. 

Weapon  mnneceesary. — In  an  indictment  for  malicious  assault  with 
intent  to  kill,  it  is  unnecessary  to  state  the  weapon  with  which  the 
assault  was  made.  Jackson's  Case,  96  Va.  107,  110,  30  8.  E.  462;  Can- 
ada's Case,  22  Grat.  899. 

To  charge  that  one  "feloniously  and  maliciously  did  stab  P.,  with 
intention  to  malm,"  etc.,  sufllciently  describes  the  offence.  Woodson's 
Case,  9  Leigh.  669. 

Before  the  enactment  of  this  section  it  was  held  necessary,  under  1 
Rev.  Code  1819.  p.  582,  to  aver  that  the  defendant  did  disable  the  person 
atUcked.     Lester's  Case.  2  Va.  Cas.   198. 

As  to  variance  between  the  record  of  examining  court  and  the 
indictment,  insufficient  as  ground  for  quashins  the  indictment,  aee 
Derieux's  Case,  2  Va.  Cas.  379. 

The  words  "strike"  and  "cut,"  although  not  In  a  former  statute,  did 
not  vitiate  an  indictment  "by  the  commixture  of  felony  and  misdemeanor." 
Derieux's  Case,  2  Va.  Cas.  379. 

Aa  to  the  plea  autrefois  acquit  In  a  case  of  malicious  shooting,  which 
waA  not  good,  though  the  act  of  shooting  was  the  same  in  both  cases, 
see  Vaughan's  Case,  2  Va.  Cas.  273. 

See  Chappie's  Case,  1  Va.  Cas.  184;  Carver's  Case,  6  Rand.  662. 

Verdict*— The  verdict  of  the  Jury  must  always  be  read  in  connection 
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with  the  indictment,  and,  it  it  be  certain  upon  the  reading  of  them  to- 
gether what  the  meaning  of  the  verdict  is,  it  is  sufficiently  certain.  Ho- 
back's  Case,  28  Grat.  922;  Jones'  Case,  31  Grat.  830,  the  latter  case 
distinguishing  Randall's  Case,  24  Grat.  644.  See,  also,  Price's  Case, 
77  Va.  393;  Halrston's  Case,  97  Va.  754,  32  S.  E.  797. 

Therefore,  if  the  intent  be  stated  in  the  indictment,  the  reference 
in  the  verdict,  "guilty  of,"  etc.,  "as  charged  in  the  within  indictment," 
is  a  sufficient  finding  of  the  intent.  Jones'  Case,  31  Grat.  830,  distin- 
guishing Randiall's  Case,  24  Grat.  644. 

And  so  the  omission  from  the  verdict  of  the  name  of  the  party  In- 
jured does  not  vitiate  such  verdict.  Hoback's  Case,  28  Grat.  924;  Price's 
Case,   77   Va.   393;    Halrston's  Case,   97   Va.   764,  32  8.  E.  797. 

Verdict  irresponsive  to  issue. — Where,  on  an  indictment  under  this 
section,  the  verdict  finds  the  prisoner  guilty  of  malicious  assault,  without 
saying  with  what  intent  the  assault  was  committed,  the  verdict  should 
be  set  aside  on  motion  as  irresponsive  to  the  Issue,  and  as  malicious  shoot- 
ing merely  Is  in  itself  no  offence  at  all.  Jones'  Case,  87  Va.  63,  12  S.  E. 
226;  Randall's  Case,  24  Grat.  644.  But  see  Jones'  Case,  31  Grot.  830, 
where  reference  in  the  verdict  to  the  indictment  cures  such  omission. 

On  an  indictment  for  malicious  cutting  and  wounding  with  intent 
to  maim,  disfigure,  etc.,  the  defendant  may  be  convicted  of  unlawful 
cutting  and  wounding  with  like  intent,  or  of  assault  and  battery.  Mont- 
gcrmery's  Case,  98  Va.  840,  36  S.  E.  371;  Canada's  Case,  22  Grat.  899; 
Jones'  Case,  31  Grat.  832;  sections  4918,  4920,  and  notes. 

Verdict — Effect  of  new  trial. — On  an  indictment  for  malicious  stab- 
bing with  Intent  to  kill,  a  verdict  finding  the  accused  guilty  of  unlawful 
stabbing  with  intent  to  kill  is  an  acquittal  of  malicious  stabbing;  and,  it 
the  accused  obtains  a  new  trial,  he  does  not  thereby  waive  the  advantage 
of  the  acquittal  thus  obtained.  Stuart's  Case,  28  Grat.  960;  Benton's 
Case,  91  Va.  791,  21  S.  E.  495.    See,  also,  sections  4918,  4920,  and  notes. 

Repelling  an  'assault — Partly  assaulted  not  compelled  to  retreat.-^ 
A  person  assaulted  while  in  the  discharge  of  a  lawful  act,  and  reasonably 
apprehending  that  his  assailant  will  do  him  bodily  harm,  has  the  right 
to  repel  the  assault  by  all  the  force  he  deems  necessary,  and  Is  not  com- 
pelled to  retreat  from  his  assailant,  Infiicting  bodily  wounds  till  his 
person  is  out  of  danger.  Jackson's  Case,  96  Va.  109,  30  S.  E.  462; 
Montgomery's  Case,  98  Va.  840,  36  S.  E.  371,  s.  c,  99  Va.  833,  37  S.  E. 
841. 

For  a  mere  trespass  on  land,  the  owner  has  no  right  to  assault  the 
trespasser  with  a  deadly  weapon,  the  result  of  which  may  be  to  kill 
him  or  to  do  him  great  bodily  harm.  Montgomery's  Case,  98  Va.  840, 
36  S.  E.   371. 

An  indictment  for  malicious  assault  with  intent  to  kill  does  not 
involve  a  charge  of  more  than  one  offense,  because  it  alleges  a  felonious 
assault  by  defendant,  this  being  an  ingredient  to  the  other  crime  charged. 
Miller's  Case,  2  Va.  Dec.  47,  21  S.  E.  499. 

For  note  on  Self-Defense,  see  notes  to  section  4393,  "Non-felonious 
Homicide." 

W.  Va.  decisions. — In  the  trial  of  an  Indictment  found  under  W.  Va. 
Code  1899,  chapter  144,  section  9  (substantially  the  same  as  this  sec- 
tion), an  instruction  at  the  instance  of  the  State  which  eliminates  from 
the  consideration  of  the  jury  the  Intent  with  which  the  alleged  wound- 
ing was  done,  is  erroneous.    State  v.  David,  51  S.  E.  230. 

For  W.  Va.,  decisions  on  similar  statute,  see  Justis'  Annotations, 
.  chapter  144,  section  9. 

Sec.  4403.  Shooting,  e(c.,  in  committing;  en*  attempting  a  felony; 
how  punished — If  any  person,  in  the  commission  of,  or  attempt  to 
commit  a  felony,  unlawfully  shoot,  stab,  cut  or  wound  another 
person  he  shall,  in  the  discretion  of  the  jury,  be  confined  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years  or  be 
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confined  in  jail  not  exceeding  one  year,  and  fined  not  exceeding 
five  hundred  dollars.     (Code  1887,  §  3672.) 

Sec.  4404.  Shooting  in  place  of  public  resort;  how  punished. — If 
any  person  unlawfully  shoot  at  another  person  in  any  street  in  a 
city  or  town,  or  in  any  place  of  public  resort,  whether  in  a  city  or 
town,  or  elsewhere,  he  shall  be  confined  in  jail  not  exceeding  one 
year,  and  be  fined  not  exceeding  one  thousand  dollars.  <Code  1887, 
§  3673.) 

Sec.  4405.  Bobbery;  how  punished. — If  any  person  commit  rob- 
bery, by  partial  strangulation  or  suffocation,  or  by  striking  oi 
beating,  or  by  other  violence  to  the  person,  or  by  the  threat  or 
presenting  of  fire-arms,  or  other  deadly  weapon  or  instrumentality 
whatsoever,  he  shall  be  punished  with  death,  or,  in  the  discretion  of 
the  jury,  by  confinement  in  the  penitentiary  not  less  than  eight 
nor  more  than  eighteen  years.  If  any  person  commit  a  robbery 
in  any  other  mode,  or  by  any  other  means,  he  shall  be  confined 
in  the  penitentiary  not  less  than  five  nor  more  than  ten  years.  (Code 
1887,  §  3674.) 

Rerisors'  Notes.— The  words  "or  other  dradly  weapon  or  Instru- 
mMitalitf  whatAoerer"  following  **flre-an»i"  are  new. 

Definition  at  common  law — intent  to  steal. — The  common  law  of- 
fense of  robbery  Is  "the  felonious  and  forcible  taking  from  the  person 
of  another  of  goods  or  money  to  any  value,  by  violence  or  putting  In 
fear."  The  Virginia  statute  does  not  define  the  offense,  but  only  regu- 
lates Its  punishment.  Houston's  Case,  87  Va.  267,  12  S.  E.  386.  See 
Bishop  on  Statutory  Crimes,  section  617. 

The  intent  to  steal  (animus  furandi)  is  an  essential  element  in  the 
crime  of  robbery.  Therefore  an  instruction  that  certain  enumerated  acts 
constitute  robbery,  without  the  slightest  reference  to  the  intention  with 
which  those  acts  were  done,  is  erroneous.  And  this  felonious  intention 
must  exist  with  reference  to  the  goods  charged  in  the  indictment  and 
at  the  time  of  the  asportation.     Jordan's  Case,  26  Grat.  943. 

It  is  not  necessary  that  the  prisoner  should  intend  to  appropriate 
the  property  to  his  own  use.  If  he  intended  to  deprive  the  prosecutor 
of  bis  property,  that  is  sufficient.     Id. 

Indictment. — An  indictment  alleging  the  felonious  and  forcible  tak- 
ing by  the  accused  from  the  person  of  another  of  goods  and  money  of  a 
named  value,  by  riolence  and  putting  him  in  fear,  and  that  such  goods 
and  money  were  the  property  of  such  other  person,  is  a  sufficient  charge 
of  robbery  at  common  law.     Houston's  Case,  87  Va.  257,  12  S.  E.  386. 

An  indictment  for  robbery  charged  that  the  prisoners  made  an  as- 
sault upon  G.,  and  "feloniously  and  violently  did  steal,"  etc.  Under  the 
Code  the  Jury  may  acquit  prisoners  of  the  felony,  and  find  them  guilty 
of  the  "assault  and  battery."     Hardy  &  Curry's  Case,  17  Grat.  592. 

In  an  indictment  for  robbery  it  is  necessary  to  state  specifically  the 
form  of  violence  by  which  the  robbery  was  committed.  See  11  Va.  Law 
Reg.   148. 

Generally. — For  correct  instruction  as  to  punishment  of  robbery 
committed  by  presenting  of  firearms,  see  Houston's  Case,  87  Va.  257, 
12   S.   E.   385. 

As  to  instruction  In  regard  to  accessories.  Incorrect  because  of  as- 
sumption of  the  fact  of  robbery,  see  Id. 

As  to  killing  In  attempt  to  commit  or  the  commission  of  robbery, 
see  Robertson's  Case,  1  Va.  Dec.  851,  20  S.  E.  362.  Section  4393  and 
notes. 

As  to  conviction  for  attempt  to  commit  robbery,  see  section  4922. 
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For  W.  Va.,  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  12. 

Sec.  4406.   Extorting  money,  etc.,  by  threats;  how  pnnishecL — 

If  any  person  threaten  injury  to  the  character,  person,  or  property 
of  another  person  or  accuse  him  of  any  offense  and  thereby  extort 
money,  property,  or  pecuniary  benefit  or  any  note,  bond,  or  other 
evidence  of  debt  from  him  or  any  other  person  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  three  nor  more  than  five 
years  or  in  the  discretion  of  the  jury  be  confined  in  jail  not  ex- 
ceeding one  year  and  fined  not  exceeding  one  thousand  dollars. 
(Code  1887,  §  3675;  1893-94,  p.  520.) 

Whether  the  person  from  whom  the  money  was  extorted  was  vlf' 
tuous  or  vicious  is  not  to  be  inquired  into;  such  person  is  entitled  to  the 
protection  of  the  law.     Mitchell's  Case,  75  Va.   866. 

The  epror  of  the  clerk  in  stating  to  the  jury  that  the  minimum  of 
punishment  fixed  by  law  was  three  years  instead  of  one  year  was  not  such 
error  as  to  cause  the  judgment  to  be  set  aside  in  a  case  where  the  Jury 
fixed  the  maximum,  five  years.     Mitchell's  Case,  76  Va.  857. 

For  W.  Va.,  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  13. 

Sec.  4407.  Kidnapping  with  intent  to  extort  money;  how  pun- 
ished.— If  any  person  seize,  take,  or  secrete  any  other  person  with 
intent  to  extort  money,  or  pecuniary  benefit,  he  shall  be  punished 
with  death,  or,  in  the  discretion  of  the  jury,  be  confined  in  the  pen- 
itentiary not  less  than  eight  nor  more  than  eighteen  years.  (Code 
1887,  §  3676;  1902-3-4,  p.  948.) 

Sec.  4408.  Kidnapping;  how  punished. — If  any  person  sell  an- 
other as  a  slave,  or  kidnap  a  person  with  intent  to  use  or  sell  him  as 
a  slave,  he  shall  be  confined  in  the  penitentiary  not  less  than  three 
nor  more  than  ten  years.  (Code  1887,  §  3681.) 

The  sale  of  an  adult  free  negro,  by  his  own  consent,  as  a  slave,  under 
a  collusive  contract  between  the  seller  and  the  free  negro  to  divide  the 
proceeds,  is  not  such  a  sale  of  a  free  negro  for  a  slave  as  is  made  a  felony 
by  1  Rev.  Code  1819,  chapter  111,  section  28;  Mercer's  Case,  2  Va. 
Cas.  144. 

iTpon  an  indictment  on  statute  1  Rev.  Code,  chapter  111,  section  28, 
for  selling  a  free  negro  for  a  slave.  It  was  held  that  to  constitute  the 
felony  the  sale  must  be  absolute,  and- not  conditional.  Nix's  Case,  11 
I^i«h,  636. 

The  offense  is  complete  by  the  kidnapping  without  the  actual 
sale.    Davenport's  Case,  1  Leigh  588. 

The  consent  of  a  boy  of  eight  years  of  age  does  not  excuse  or  lessen 
the  offense.     Id. 

Sec.  4409.    Illegal  seizure,  etc.,  of  a  child;  how  punished. — ^If 

any  person,  other  than  the  father  or  mother  of  a  child,  illegally 
seize,  take,  or  secrete  a  child  from  the  person  having  lawful  charge 
of  such  child,  he  shall  be  confined  in  the  penitentiary  not  less  than 
two  nor  more  than  five  years,  or,  in  the  discretion  of  the  jury,  in 
jail  not  exceeding  one  year,  and  be  fined  not  exceeding  one  thou- 
sand dollars.  (Code  1887,  §  3713.) 
Discussed  in  13  Va.  Law  Reg.  169. 

Sec.  4410.   Seduction  of  female  of  previous  chaste  character;  how 
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pufniahed. — If  any  person,  under  promise  of  marriage,  conditional 
or  onconditional,  seduce  and  have  illicit  connection  with  any  un- 
married female  of  previous  chaste  character,  or  if  any  married 
man  seduce  and  have  illicit  connection  with  any  unmarried  female 
of  previous  chaste  character,  he  shall  be  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  punished  by  confinement  in  the 
penitentiary  not  less  than  two,  nor  more  than  ten  years.  For  the 
purposes  of  this  section,  the  chastity  of  the  female  shall  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary.  (Code  1887, 
§  3677.) 

Revisors*  Note. — ^Under  this  section  as  It  stood  before  the  revision, 
It  was  doabtfn]  if  the  offense  was  committed  where  the  promise  of  mar- 
riage was  condltionaL  See  as  Am.  &  Eag.  Ency.  Law  (2  ed.),  p.  230; 
8S  Cyc,  p.  1886;  11  Va.  U  RefC  424.  In  view  ot  the  Insertion  of  the 
words  "conditional  or  nncondltional'*  aft^  '*proniiae  of  nkwrriage,"  this 
doabt  no  longer  obtains. 

The  last  sentence  is  new  and  makes  statutory  the  holding  in  Mill's 
OMe,  98  Va.  815,  22  S.  E.  868:  FUckts  Case,  97  Va.  766,  84  S.  E.  89; 
acd  Barker's  Case,  90  Va.  820,  20  8.  E.  776. 

Requisites. — To  constitute  the  crime  of  seduction  under  promise 
of  marriage  it  is  necessary  to  show  the  seduction,  the  promise  of  mar- 
riage, and  the  previous  chaste  character  of  the  female  seduced  (and 
also  that  the  female  was  unmarried).  Mills'  Case,  93  Va.  815,  22 
S.  E.  863,  2  Va.  Law  Reg.  676.  678. 

There  must  be  seduction  superadded  to  Illicit  connection.  Flick's 
Case.  97  Va.  766,  34  S.  B.  39,  and  note  5  Va.  Law  Reg.  487. 

Seduction  by  married  matt-. — Seduction  by  married  man  is  the  of- 
fense of  Inducing  an  unmarried  female  of  previous  chaste  character  to 
consent  to  unlawful  sexual  intercourse  by  enticements  and  influences 
which  overcome  her  scruples.  Flick's  Case,  97  Va.  766,  34  S.  E.  39. 
See  exhaustive  article,  B  Va.  Law  Reg.  205,  and  references. 

Meaning  of  "unmarried  female  of  previous  chaste  character."— 
The  phrasQ  "any  unmarried  female  of  previous  chaste  character"  means 
a  woman  who  has  kept  her  person  from  actual  defllement,  and  is  in- 
tended to  shield  and  save  those  whose  dispositions  are  easy  and  com- 
plaisant, but  who  would  have  perhaps  escaped  irretrievable  ruin  had 
not  their  confidence  been  secured  and  their  apprehensions  put  at  rest  by 
a  promise  of  mOTrlage.     Mills'  Case,  93  Va.  815,  22  S.  E.  863. 

The  term  "unmarried  female"  does  not  include  a  woman  who  has 
been  married  and  divorced.     Jennings'  Case,  109  Va.  821,  63  S.  E.  1080. 

For  editorial  comment  upon  the  said  opinion,  see  15  Va.  Law 
Reg.    69. 

Chastity  presumed. — The  chastity  of  the  prosecutrix  is  presumed, 
and  the  burden  of  impeaching  it  lies  on  the  accused.  Mills'  Case,  93 
Va.  815.  22  S.  E.  863;  Flick's  Case,  97  Va.  766,  34  S.  E.  39;  Barker's 
Case,  90  Va.  820,  20  S.  E.  776.  The  section  now  makes  statutory  this 
doctrine. 

See,  in  this  connection  3  Va.  L.  Reg.  161. 

Indictments— Coants  differing  as  to  date. — It  is  not  error  to  compel 
prosecutor  to  elect  bstween  two  counts,  which  charged  that  the  of- 
fenses were  committed  on  different  days.  Hausenfluck's  Caso,  86  Va. 
702.  8  S.  E.  683. 

Admissions. — Admission  of  accused  to  matron  of  hospital  to  which 
he  took  prosecutrix  that  he  had  seduced  her,  and  that  she  was  before 
respectable,  are  relevant  and  competent  evidence.  Hausenfluck's  Case, 
85  Va.  702,  8  S.  E.  683. 

Where  confession  is  retracted,  an  instruction  that  It  is  the  province 
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of  the  jury  to  consider  all  the  circumstances  under  which  it  was  made 
held  not  error.     Flick's  Case,  97  Va.  766,  34  S.  B.  39. 

Evidence. — ^Where  evidence  of  the  good  character  of  the  accused 
for  Industry  and  veracity  had  been  introduced,  but  none  as  to  his  rela- 
tion with  women,  an  instruction  that  the  Jury  may  in  their  discretion 
acquit  defendant  on  the  evidence  of  his  good  character,  if  sufBclent  to 
raise  a  reasonable  doubt  of  his  guilt,  where  all  the  evidence  was  con- 
sidered, was  properly  refused.    Flick's  Case,  97  Va.  766,  84  S.  E.  39. 

Evidence  of  the  repeated  promises  of  the  prisoner  to  marry  the  se- 
duced female  after  the  seduction  had  been  accomplished  la  admissible  to 
support  the  testimony  as  to  the  main  fact  of  the  seduction,  in  explaining 
the  delay  in  the  prosecution  of  the  seducer,  and  to  support  the  claim  of 
the  girl  to  previous  chastity  (Hausenfluck's  Case,  85  Ya.  707,  8  S.  E. 
683) ;  but  does  not  establish  the  fact  of  seduction  (Id.). 

It  is  allowable  to  prove  birth  of  child.  Hausenfluck's  Case,  85  Va. 
707,  8  S.  E.  683. 

Character  of  house. — The  character  of  the  house  where  prosecutrix 
resided  prior. to  her  alleged  seduction  may  be  proved  by  evidence  of  pa- 
tlcular  facts,  but  not  by  conclusions  of  witnesses,  nor  by  general  reputa- 
tion.    Barker's  Case,  90  Va.  820,  20  S.  E.  776. 

Generally. — Cited  but  not  construed,  Kemp  v.  McOuire,  112  Va. 
716,   72   S.   E.   686. 

Discussed  in  a  review  of  the  case  of  Flick  v.  Com.,  1  Va.  L.  R.  N.  S. 
656. 

As  to  seduction,  see  Min.  Syn.  69-72. 

As  to  evidence  necessary  to  convict,  see  section  4413  and  note. 

As  to  defendant's  offering  to  marry  as  a  defense,  see  4  Va.  Law  Reg. 
116. 

Sec.  4411.  Abduction  of  female  for  pnipose  of  defilement,  etc.; 
how  punished. — ^If  any  person  take  away  or  detain,  against  her 
will,  any  female,  with  intent  to  marry  or  defile  her,  or  cause  her 
to  be  married  or  defiled  by  another  person,  or  take  from  any  per- 
son, having  lawful  charge  of  her,  a  female  under  sixteen  years  of 
age,  for  the  purpose  of  concubinage  or  prostitution,  he  shall  be 
confined  in  the  penitentiary  not  less  than  three  nor  more  than  ten 
years ;  and  every  person  who  shall  assist  or  aid  in  such'  abduction 
or  detention  for  such  purpose,  shall  be  guilty  of  a  felony,  and,  shall, 
upon  conviction  thereof,  be  punished  by  confinement  in  the  peni- 
tentiary not  less  than  two  nor  more  than  five  years.  (Code  1887, 
§  3678;  1887-8,  p.  283.) 

The  abduction  of  a  female  over  sixteen  years  of  age  (being  not 
within  the  statute)  cannot  'be  punished  by  indictment.  Anderson's  Case, 
6  Rand.  628,  16  Am.  Dec.  776. 

As  to  evidence  necessary  to  convict,  see  section  4413  and  note. 

As  to  the  original  of  this  statute  and  English  cases  thereunder,  see 
Rep.  Rev.  C.  V.  1849,  p.  946.    See,  also,  Min.  Syn.  69-72. 

Discussed  in  13  Va.  Law  Reg.  169. 

Sec.  4412.  Abducting,  kidnapping  or  unlawfully  aidin^r  in  the 
escape  of  the  inmates  of  any  of  the  public  hospitals  of  this  State. — 
If  any  person  shall  abduct,  kidnap,  or  unlawfully  aid  in  the  abduc- 
tion or  kidnapping,  or  escape  of  any  inmate  of  any  of  the  hospitals 
for  the  insane,  or  of  any  inmate  of  the  deaf,  dumb  and  blind  hos- 
pitals of  this  State,  for  any  purpose  other  than  those  mentioned 
in  sections  forty-four  hundred  and  seven  and  forty-four  hundred 
and  eleven,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 

(1798) 


Digitized  by 


Google 


Oh,   178]  OFFENSES  AGAINST  THE  PBBSON  §4414 

conviction  thereof,  be  fined  not  less  than  fifty  nor  more  than  one 
hundred  dollars,  or  imprisoned  not  less  than  one  nor  more  than 
six  months,  or  both.  (1908,  p.  55.) 

Sec.  4413.  The  evidence  necessary  to  convict;  limitation  of  proe- 
ecntion;  marriajne,  a  bar  to  conviction. — No  conviction  under  sec- 
tions forty-four  hundred  and  ten  and  forty-four  hundred  and 
eleven  shall  be  had  on  the  testimony  of  the  female  seduced,  ab- 
ducted, or  detained,  unsupported  by  other  evidence,  nor  unless 
the  indictment  shall  be  found  within  two  years  after  the  commission 
of  the  offense:  Provided,  that  the  subsequent  marriage  of  the 
parties  may  be  pleaded  in  bar  of  a  conviction.  (Code  1887,  §  3679; 
1887-8,  p.  283.) 

The  additional  evidence  required  to  sustain  a  conviction  under 
promise  of  marriage  must  not  emanate  from  tlte  mouth  of  the  seduced 
woman,  and  must  not  rest  wholly  upon  her  credibility,  and  must  be 
such  as  strengthens  and  corroborates  her  testimony.  The  seduction 
and  the  nromise  of  marriage  are  elements  of  the  crime  which  must 
be  established  by  such  corroborating  evidence  In  order  to  sustain  a 
conviction.  Mills'  Case,  93  Va.  815,  22  S.  E.  863,  2  Va.  Lraw  Reg.  675. 
678   (note). 

Quaere,  as  to  the  extent  to  «blch  the  testimony  of  the  prosecutrix 
must  be  supported  by  other  evidence  under  this  section  In  order  to  sus- 
tain the  conviction  of  the  accused.  Barker's  Case,  90  Va.  820,  20  S.  B. 
776. 

Testimony  of  prosecutrix,  supported  by  evidence  of  admissions  of 
accused  to  matron  of  hospital  to  which  he  took  prosecutrix,  that  he 
had  seduced  her,  etc.,  and  other  evidence,  certified  and  considered  as 
upon  demurrer  to  evidence,  held  sufficient  to  sustain  and  warrant  verdict 
of  conviction.     Hausenfluck  v.  Com.,  85  Va.  702,  S  S.  E.  683. 

Does  the  marriage  of  a  female,  alleged  to  have  been  seduced,  tn 
another  than  the  alleged  seducer,  bar  a  prosecution  against  the  alleged 
seducer?     See  note,  1  Va.  L.  R.  N.  S.  73. 

Discussed,  6  Va.  L.  J.  514. 

Sec.  4414.  Bape;  carnal  knowledj^e  of  child  under  sixteen  yean 
of  age  or  a  lunatic,  or  a  pupil  in  any  deaf,  dumb,  or  blind  institu- 
tion; how  punished. — If  any  person  carnally  know  a  female  at  six- 
teen years  or  more  against  her  will,  by  force,  or  carnally  know  a 
female  child  under  that  age  or  a  female  inmate  of  any  hospital 
for  the  insane,  who  has  been  adjudged  a  lunatic,  or  any  female  who 
is  an  inmate  of  a  deaf,  dumb,  or  blind  institution  who  is  a  pupil 
therein  he  shall,  in  the  discretion  of  the  jury,  be  punished  with 
death  or  confinement  in  the  penitentiary  not  less  than  five  nor 
more  than  twenty  years.  But,  if  such  female  child  be  over  the 
age  of  fourteen  years  and  not  an  inmate  of  such  hospital  for  the 
insane  or  institution  and  consents  to  the  carnal  knowledge,  the 
punishment  shall  be  confinement  in  the  penitentiary  not  less  than 
five  nor  more  than  twenty  years.  If  the  carnal  knowledge  be  with 
the  consent  of  a  female  between  the  ages  of  twelve  and  sixteen 
years,  and  the  female  be  not  an  inmate  of  such  hospital  for  the 
insane  or  of  such  institution,  the  subsequent  marriage  of  the 
parties,   with   the  consent  of  the  parent  or  guardiftu  of   the  fe- 
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male,  may  be  pleaded  in  bar  of  a  prosecution  for  the  offense.  (Code 
1887,  §  3680;  1895-6,  p.  673;  1916,  p.  809.) 

Revisors'  Note. — ^Before  the  amendment  of  1016  the  age  of  con- 
sent was  fourteen  years.  The  amendment  raised  It  to  fifteen,  and  the 
revised  section  made  It  sixteen.  In  addition  to  tl\ls  change,  the  last  two 
sentences  of  the  section  are  new  with  the  revision.  But  attention  in 
called  to  Acts  1918,  p.  180,  which  puts  back  the  age  of  consent  to  fif- 
teen, and  makes  other  changes. 

Daflnltlon. — Rape  is  the  unlawful  carnal  knowledge  of  a  woman  by 
a  man,  forcibly  and  against  her  will.  Mings'  Case,  85  Va.  64u,  8  S.  E- 
474;  Bailey's  Case,  82  Va.  107,  3  Am.  St.  Rep.  87. 

Force. — Wherever  there  is  a  carnal  connection  without  anything 
which  can  be  deemed  consent — where  there  is  neither  a  consent  fraudu- 
lently procured  nor  any  other  sort  of  consent — by  the  woman,  there  is 
evidently  in  the  wrongful  act  itself  all  the  force  which  the  law  demands 
as  an  element  of  crime.     Id. 

Is  penetration,  without  ennisslon,  sufficient? — In  England,  6lnc<>  stat- 
ute of  9  Geo.  IV.,  chapter  31,  section  17,  it  has  been  held  the  smallest 
penetration  is  sufficient  to  constitute  the  complete  offense  of  rape.  Reg. 
V.  Stanton,  47  Eng.  Com.  L«w,  415.  In  Virginia  there  is  no  statute  nor 
have  we  any  case  on  the  subject,  but  in  case  of  buggery,  it  has  been  held 
that  penetration  alone  completes  the  crime.  Thomas'  Case,  1  Va.  Cas. 
307. 

Where  prosecutrix  testified  that  the  accused  "forced  her"  it  was 
held  that  these  words  signified  sexual  Intercourse.  Bailey's  Case,  82 
Va.  113,  3  Am.  St.  Rep.  87. 

Essentials  of  proof. — To  justify  conviction,  (1)  the  criminal  act 
must  be  clearly  established;  (2)  the  accused  must  be  connected  with 
the  act  in  clear  and  satisfactory  manner.  Evidence  of  previous  attempts 
to  take  improper  liberties,  which  were  neither  disclosed  nor  resented, 
weakens  the  theory  of  rape.  Boxley's  Case,  24  Grat.  652;  Brogy's  Case, 
10    Grat.   722. 

Presumption  as  to  boy  under  fourteen. — A  boy  under  fourteen  years 
old  is  conclusively  presumed  to  be  incapable  of  committing  the  crime 
of  rape,  or  of  attempting  to  commit  it,  whatever  may  be  the  real  facts. 
Foster's  Case.  96  Va.  306,  31  S.  E.  603,  42  L.  R.  A.  689,  70  Am.  St. 
Rep.  846,  4  Va,  Law  Reg.  539. 

On  whom  conunltted — Unchaste  women. — This  offense  may  be  com- 
mitted as  well  on  a  woman  unchaste,  or  a  common  prostitute,  as  on  any 
other  female.  In  matter  of  evidence,  however,  want  of  chastity  may, 
within  recognized  limits,  be  shown  as  rendering  it  more  probable  that 
she  consented.     Bailey's  Case,  82  Va.  110,  3  Am.  St.  Rep.  87. 

Carnal  knowledge  of  female  under  twelve  {now  fifteen). — Carnally  to 
know  a  female  child  under  twelve  (now  fifteen)  years  old,  whether  with 
or  without  consent,  is  rape.  Givens'  Case,  29  Grat.  330;  Lawrence's 
Case,  30  Grat.  845;  Rennet's  Case,  2  Va.  Cas.  235. 

The  prisoner  may  be  convicted,  though  the  female  told  him  she  was  ' 
over  twelve  (now  fifteen)  years  of  age,  and  he  had  reasonable  cause  to 
believe  that  she  was  over  that  age.    If  she  was  not  twelve  years  old,  he  is 
guilty  under  the  statute.     Lawrence's  Case,  30  Grat.  845. 

Principal  In  second  decree — Under  fourteen. — A  boy  under  fourteen 
years  of  age,  who  assists  another  person  in  an  attempt  to  commit  rape, 
may  be  convicted  as  a  principal  in  the  second  degree,  and,  under  this 
statute,  punished  the  same  as  the  principal  in  the  first  degree,  if  it  appear, 
under  all  the  circumstances,  that  he  had  a  mischievous  discretion.  Law's 
Case,  75  Va.  885,  40  Am.  Rep.  750.     See  4  Va.  Law  Reg.  539. 

For  husband's  being  principal  in  second  degree  to  the  crime  of  rape 
upon  wife,  see  5  Va.  Law  Reg.  111. 

Indictment — Omission  of  the  word  "fMnale."— The  omission  of  the 
word  "female"  does  not  vitiate  the  Indictment,  provided  the  language  used 
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sufficiently  shows  that  the  rape  was  committed  on  a  female.     Taylor's 
Case,    20  Orat.   826. 

An  Indictment  in  the  words  of  this  section  defining  the  offense  is 
Cood.     Smith's  Case,  85  Va.  924,  9  S.  E.  148. 

Evidence. — The  female's  declarations  out  of  court  are  only  evidence 
so  far  as  they  are  a  part  of  the  res  gestae.  Brogy's  Case,  10  Orat.  722. 
Recent  complaint — Particular*  of. — Though  it  is  competent  to  prove  the 
fact  of  a  recent  complaint  by  the  female  for  the  purpose  of  sustaining 
her  credit.  It  is  not  competent  to  prove  the  particulars  of  her  complaint. 
Brogy's  Case,  10  Grat.  722.  And  so  it  Is  not  competent  to  prove  the 
description  given  by  her  before  seeing  parties  arrested,  when  she  refuses 
on  trial  to  describe  how  they  looked  at  the  time  of  assault.     Id. 

Previout  unchatte  character. — It  Is  not  allowable  on  cross-examination 
to  ask  prosecutrix  if  she  had  not  been  before  a  person  of  unchaste  char- 
acter.     Pry's  Case,  82  Va.  334. 

It  seems  that  the  general  character  of  the  prosecutrix  for  chastity 
cannot  be  shown  In  a  trial  for  rape  unless  attacked.  Proving  that  she 
had  a  daughter  living  with  her  who  had  an  Illegitimate  child  is  a  sufB- 
cient  attack  upon  her  chastity  as  to  entitle  evidence  to  show  her  general 
character  for  chastity.    Coleman  v.  Com.,  84  Va.  1,  3  S.  E.  878. 

ArKument  of  coonael — Instmctions. — In  a  prosecution  for  rape,  it 
is  entirely  proper  for  the  prisoner's  counsel  to  argue  l>efore  the  jury  "that 
accusations  of  this  sort  are  easily  made,  hard  to  be  proved,  and  still 
harder  to  be  defended  by  one  ever  so  Innocent";  but  this  language  is  not 
proper  as  an  independent  Instruction,  and  it  is  not  error  to  refuse  to 
give  it  as  such.     Crump's  Case.  98  Va.  833,  23  S.  E.  760. 

For  refusal  of  appellate  court  to  set  aside  verdict  of  attempt  to  com- 
mit rape  upon  a  girl  under  twelve,  see  Olvens'  Case,  29  Grat.  830. 

Verdict — Motion  *et  aside. — A  motion  to  set  aside  a  verdict  on  ground 
that  the  prosecutrix,  twelve  years  old,  could  not  understand  the  nature 
of  an  oath,  will  not  be  sustained  where  she  has  been  examined  in  regard 
thereto  by  trial  court,  and  the  court  is  satisfied  as  to  her  capacity  to 
understand  the  same.    Smith's  Case,  86  Va.  924,  9  S.  E.  148. 

Powers  of  appellate  court. — Circumstantial  evidence  being  deemed  by 
the  jury  sufficient  to  convict  of  rape,  and  the  trial  court  having  refused 
a  new  trial,  it  would  be  an  unwarrantable  assumption  of  powers  of  the 
Jury  for  appellate  court  to  set  verdict  aside.  Bennet's  Case,  2  Va. 
Cas.  238. 

The  conviction  of  a  man  seventy  years  of  age  on  the  uncorroborated 
evidence  of  the  woman,  who  made  no  complaint  until  after  the  birth  of 
a  child,  and  whose  evidence  bears  the  impress  of  falsehood  on  Us  face, 
will  not  be  sustained,  even  though  the  plaintiff  in  error  stands  in  the 
appellate  court  as  a  demurrant  to  evidence.  Harvey's  Case,  103  Va.  850, 
49  S.  E.  481. 

For  rape  of  stepdaughter,  who  made  no  outcry,  see  Bailey's  Case, 
82  Va.  107,  3  Am.  St.  Rep.  87. 

For  case  in  which  the  evidence  does  not  warrant  the  verdict  of 
the  Jury  finding  the  accused  guilty  of  rape,  Brown's  Case,  11  Va.  Laaw  J. 
237;  also  Boxley's  Case,  24  Grat.  649. 

Attempt  to  rape— Force. — ^There  must  be  evidence  of  force,  or  of  an 
intention  to  use  force,  if  necessary,  to  overcome  the  will  of  the  victim. 
Hairston's  Case,  97  Va.  754,  32  S.  E.  797. 

An  indecent  proposal,  followed  by  the  approach  of  the  accused,  who, 
however,  was  eluded,  and  who  did  not  touch  prosecutrix,  does  not  sus- 
.  tain   conviction   of   attempt   to  rape.      Id. 

"The  intent  to  commit,  and  a  direct,  ineffectual  act  towards  its  com- 
mission are  essential  to  an  attempt  to  commit  rape.  Glover's  Case, 
86  Va.  382,  10  S.  E.  420;  Uhl's  Case,  6  Grat.  706;  Hicks'  Case,  86  Va. 
223,  9  S.  E.  1024,  19  Am.  St.  Rep.  891. 

A  negro,  not  Intending  to  have  carnal  knowledge  of  a  white  woman 
by  force,  but  Intending  to  have  such  knowledge  of  her  while  she  was 
asleep,   got  into   bed   with  her,   and   pulled   her   night   garment,   which 
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waked  her,  using  no  other  force.  Held,  this  was  not  an  attempt  to  rav- 
ish, within  the  meaning  of  the  statute.     Fields'  Case,  4  Leigh  648. 

Insufficient  evidence.-^ — What  evidence  not  sufScient  to  convict  of 
the  offense  of  rape-  upon  a  woman  of  "easy  virtue."  Christian's  Case, 
23  Orat.  964. 

Indictment — Attranpt  to  commit  rape— Word  "ravish"  unnecet*- 
sary. — In  an  indictment  for  an  attempt  to  commit  rape,  the  word 
"ravish"  is  not  necessary,  but  the  words  "attempting  feloniously  to 
know"  are  sufiSvclent.     Id. 

One  under  indictment  for  attempt  to  rape  was  acquitted  of  that 
charge,  but  found  guilty  of  assault  and  battery,  and  fined  |1,000.  This 
was  not  excessive.     Doyle's  Case,  100  Va.  808,  40  S.  E.  926. 

Generally. — As  to  rape,  see  Mln.  Syn.   72-74. 

As  to  modes  of  punishment  of  rape  in  times  past,  8  Va.  Law 
Reg.   846. 

Does  sexual  intercourse  Induced  by  sham  marriage  constitute  rape? 
See  note  10  Va.  Law  Reg.  666. 

See  article  in   13   Va.   Law  Reg.    169. 

For  W.  Va.,  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  144,  section  16. 

See.  4415.  Depositions  of  femaJie  witnesses  in  cases  of  rape  and 
attempted  rape. — ^Before  or  during  the  trial  of  an  indictment  for 
rape,  or  attempted  rape,  in  which  the  female  who  is  alleged  to  have 
been  assaulted  is  a  witness,  the  judge  of  the  court  in  which  the  same 
is  tried  may,  in  his  discretion,  by  an  order  entered  of  record,  eith- 
er in  term  time  or  in  vacation,  direct  that  the  deposition  of  such 
witness  be  taken  at  a  time  and  place  designated  in  said  order,  and 
said  judge  may  adjourn  the  taking  thereof  to  such  other  times 
and  places  as  he  may  deem  necessary.  Such  deposition  shall  be 
taken  by  said  judge,  by  the  clerk,  or  by  any  officer  authorized  to 
take  depositions  in  the  presence  of  said  judge,  in  the  county  or 
city  in  which  the  offense  was  committed  or  the  trial  is  had,  who 
shall  rule  upon  all  questions  of  evidence,  and  otherwise  control 
the  taking  of  the  same  as  though  it  were  taken  in  open  court;  and 
there  shall  be  present  also  the  attorney  for  the  Commonwealth,  as 
well  as  the  accused  and  his  attorneys,  who  shall  have  the  samp 
rights  in  regard  to  the  examination  of  such  witness  as  if  she  were 
testifjang  in  open  court;  and  no  other  persons  shall  be  present 
unless  expressly  permitted  by  said  judge.  Such  deposition .  shall 
be  read  to  the  jury  at  the  time  such  witness  might  have  testified 
if  such  deposition  had  not  been  taken,  and  shall  be  considered  by 
them,  and  shall  have  the  same  force  and  effect  as  though  such 
testimony  had  been  given  orally  in  court.  But  the  clerk  of  the 
court,  in  case  no  appeal  is  taken,  shall,  after  the  time  for  granting 
a  writ  of  error  has  elapsed,  withdraw  the  deposition  from  the 
record  of  the  ease  and  destroy  the  same.  Said  judge  may,  in  like 
manner,  direct  other  depositions  of  such  witness,  in  rebuttal  or 
otherwise,  which  shall  be  taken  and  read  in  the  manner  and  un- 
der the  conditions  herein  prescribed  as  to  the  first  deposition.  The 
cost  of  taking  such  depositions  shall  be  paid  by  the  Commonwealth. 
(1904,  p.  17.) 
(1802) 
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Revlsohs'  Note.— The  act  authorized  the  deposition  to  be  tidten 
In  ANT  county,  city,  or  town  in  tlie  State.  The  rerlsors  thought  that 
the  taUng  <^  the  depositions  should  be  restricted  to  the  dty  or  coonty 
in  which  the  offense  was  committed,  or  the  trial  is  had,  and  the  section 
as  revised  so  prorldes. 

Sac.  4416.  Death  by  duel  out  of  State  on  agreement  made  within 
it,  murder. — If  any  person,  resident  in  this  State,  by  previous 
agreement  made  within  the  same,  fight  a  duel  without  the  State, 
and  in  so  doing  inflict  a  mortal  wound,  he  shall  be  deemed  guilty 
of  murder  in  this  State.  (Code  1887,  §  3683.) 

Sec.  4417.  Seconds  in  duels  accessories  before  the  fact. — If  any 
person,  resident  in  this  State,  by  like  agreement,  be  the  second  of 
either  party  in  such  duel  as  is  mentioned  in  the  preceding  section 
and  be  present  as  such  when  such  mortal  wound  is  inflicted,  he 
shall  be  deemed  an  accessory  before  the  fact  to  the  crime  of  mur- 
der in  this  State.    (Code  1887,  §  3684.) 

Sec.  4418.  Where  such  offenders  prosecuted. — An  offender  under 
either  of  the  two  preceding  sections  may  be  prosecuted  in  the 
eotmty  or  corporation  in  which  the  death  occurs,  if  it  occur  within 
this  State;  and,  if  not,  in  any  county  or  corporation  in  which 
such  offender  may  be  found.     (Code  1887,  §  3685.) 

Sec.  4419.  Fighting  a  duel,  or  sending  a  challenge;  how  pun- 
ished.— If  any  person  fight  a  duel  with  any  deadly  weapon  though 
no  death  ensue,  or  send  or  deliver  to  another  a  challenge,  or  mes- 
sage intended  to  be  a  challenge,  oral  or  written,  to  fight  a  duel, 
though  no  duel  ensue,  he  shall  be  confined  in  jail  not  more  than 
one  year,  and  be  fined  not  exceeding  one  thousand  dollars.  (Code 
1887,  §  3686.) 

An  Indictment  for  sending  a  challenge,  in  the  form  of  a  letter,  to 
fight  a  duel,  need  not  set  out  the  words  of  the  letter  nor  the  substance 
thereof.     Brown's  Case,  2  Va.  Cas.  616. 

Before  this  statute,  an  indictment  for  flghting  a  duel  with  pistols 
was  held  bad  on  demurrer,  whether  considered  as  charging  the  act 
of  fighting'  a  duel  as  a  distinct  offense  at  common  law,  or  as  being  equiva- 
lent to  an  Indictment  for  an  alfiay  or  a  common  assault.  Lambert's 
Case,  9  Leigh  603,   607. 

For  W.  Va.,  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  22. 

Sec.  4420.  Accepting  or  bearing  a  challenge;  how  punished. — 
And  if  any  person  accept,  or  knowingly  carry  or  deliver,  any  such 
challenge  or  message,  or  advise,  encourage,  or  promote  such  duel, 
he  shall  be  confined  in  jail  not  more  than  six  months  and  fined  not 
exceeding  five  hundred  dollars.  (Code  1887,  §  3687.) 

Party  to  a  duel. — It  seems  that  the  surgeon  of  a  party  to  a  duel 
would  be  regarded  in  law  as  being  concerned  in  or  as  aiding  and  abett- 
ing the  duel.     Cullen's  Case,  24  Grat.  624. 

Mere  presence  is  not  sufBcient  to  render  one  guilty  of  aiding  and 
abetting  the  commission  of  crime.  There  must  be  something  done  or 
said  by  him  showing  his  consent  to  the  felonious  purpose  and  contribut- 
ing to  its  execution.  Reynolds'  Case,  33  Orat.  834;  Kemp's  Case,  80 
Va.  443. 
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.For  W.  Va.,  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  23. 

Sec.  4421.  Persons  leaving  the  State  to  evade  law  against  duell- 
ing, etc.,  and  persons  present  as  seconds,  etc.,  punished  as  if  offense 
committed  in  the  State. — If  any  person,  resident  in  this  State,  leave 
the  same  for  the  purpose  of  eluding  the  provisions  herein  con- 
tained respecting  dwelling,  or  challenge  to  fight,  and  without  th« 
State  engage  in  a  duel  (though  no  death  ensue),  or  challenge  an 
other,  or  send  or  deliver  a  message  intended  to  be  a  challenge  to 
fight  such  duel,  or  accept,  or  knowingly  carry  or  deliver  any  such 
challenge  or  message,  or  be  present  at  the  fighting  of  such  duel 
with  deadly  weapons,  as  an  aid,  second,  or  surgeon,  or  advise,  en- 
courage, or  promote  such  duel,  he  shall  be  deemed  as  guilty,  and 
subject  to  the  like  punishment,  as  if  the  offense  had  been  com- 
mitted in  this  State.  Prosecutions  under  this  section  shall  be  in 
the  county  or  city  in  which  the  defendant  resided  immediately  be- 
fore leaving  the  State  for  the  purposes  aforesaid.  (Code  1887, 
§  3688.) 

Revisers*  Note. — ^Tlie  last  sentence  is  new,  and  {M-escrilHss  tlie  venue 
of  prosecutions  under  ttie  section. 

The  word   "dwelling"   in   line  three  of  the  text  is  manitestly  in- 
tended for  "duelling" — a  mere  typographical  error. 

Sec.  4422.  Plea  of  former  conviction  or  acquittal. — ^Any  person 
indicted  in  this  State  under  sections  forty-four  hundred  and  six- 
teen, forty-four  hundred  and  seventeen,  forty-four  hundred  and 
eighteen  or  forty-four  hundred  and  twenty-one,  may  plead  his  con- 
viction or  acquittal  of  the  same  offense  in  another  State  in  bar  of 
such  indictment.  (Code  1887,  §  3689.) 

Sec.  4423.  Posting  or  upbraiding  another  for  not  engaging  in  a 
duel;  how  punished. — If  any  person  post  another,  or,  in  writing  or 
in  print,  use  any  reproachful  or  contemptuous  language  to  or 
concerning  another,  for  not  fighting  a  duel,  or  for  not  sending  or 
accepting  a  challenge,  he  shall  be  confined  in  jail  not  more  than 
six  months,  or  fined  not  exceeding  one  hundred  dollars.  (Code 
1887,  §  3690.) 

Sec.  44124.  Duty  of  justice  having  cause  to  suspect  a  dad  is 
about  to  be  fought. — ^If  any  justice  or  judge  have  good  cause  to . 
suspect  that  any  person  is  about  to  be  engaged  in  a  duel,  he  may 
issue  his  warrant  to  bring  such  person  before  him,  and,  if  he 
think  proper  to  take  from  him  a  recognizance  to  keep  the  peace, 
he  shall  insert  therein  a  condition  that  he  will  not,  during  the  time 
for  which  he  is  bound,  be  concerned  in  a  duel,  directly  or  indi- 
rectly. (Code  1887,  §  3691.) 

A  Judge  out  of  court  (and  a  fortiori  in  court)  may,  when  he  has 
reason  to  suspect  that  a  duel  is  about  to  take  place,  commit  a  witness 
who  refuses  to  give  testimony  by  affidavit  until  he  shall  give  testimony. 
Jones'  Case,  1  Va.  Cas.  270. 

For  W.  Va.,  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  144,  section  27. 
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Sec.  4^05.  Seconds,  etc.,  required  to  testify,  where  dud  fongbt 
and  person  killed  or  wounded;  exemption  from  prosecution. — Any 
person  who  bears  a  challenge  or  acceptance  to  fight  a  duel  with  a 
deadly  weapon,  if  such  duel  be  fonght  and  any  person  be  killed 
or  wounded  by  such  fighting,  or  who  engages  or  is  concerned  in 
any  manner,  directly  or  indirectly,  in  a  duel  fought  with  a  deadly 
weapon,  by  which  fighting  any  person  is  killed  or  wounded,  may 
be  required,  in  any  prosecution  against  any  person  but  himself 
for  such  killing  or  wounding,  to  testify  as  a  witness,  as  well  before 
the  grand  jury,  as  before  the  court  or  any  judicial  tribunal,  hav- 
ing cognizance  of  the  offense;  and  when  he  shall  have  so  testified, 
he  shall  never  thereafter  be  liable  to  any  punishment  or  prosecu- 
tion for  any  offense  committed  by  him  as  principal,  accessory,  or 
otherwise,  in  or  about  the  said  duel?    (Code  1887,  §  3692.) 

BUI  of  rights — Self-crlmlnation. — By  the  bill  of  rights  of  Virginia, 
a  person  is  not  only  secured  against  giving  evidence  against  himself  on 
his  own  trial,  but  he  cannot  be  required  on  the  trial  of  another  to  testify, 
If  his  evidence  will  tend  to  criminate  himself.  Cullen's  Case,  24  Orat. 
624. 

But  where  the  statute  affords  full  protection  to  a  witness  testifying 
in  a  criminal  prosecution  he  is  not  lustlfied  in  refusing  to  testify  on  the 
ground  that  his  answer  will  tend  to  criminate  himself.  Kendrlck's  Case, 
78  Va.  490;  Temple's  Case,  75  Va.  892.     See  section  4780. 

The  previous  statute  (October  11,  1870)  was  held  unconstitutional, 
as  it  only  provided  that  the  "statement"  made  by  the  witness  should  not 
be  used  against  him,  and  did  not  afford  to  the  witness  complete  in- 
demnity; therefore  the  witness  could  not  be  required  to  testify.  Cullen's 
Case,  24  Orat.  624. 

The  fact  that  the  witness  has  testified  before  the  coroner  or  grand 
jury  does  not  deprive  him  of  the  privilege.     Id. 

Sec.  4^6.  Prize  fighters,  pugilism,  and  Agbta  between  men  and 
animals;  how  pnnisbed. — Any  person  who  shall  voluntarily  en- 
gage in  a  pugilistic  encounter  between  man  and  man  or  a  fight 
between  a  man  and  bull  or  any  other  animal  for  money  or  other 
thing  of  value  or  for  any  championship,  or  upon  the  result  of 
which  any  money  or  any  thing  of  value  is  bet  or  wagered  or  to 
see  which  any  admission  fee  is  charged,  either  directly  or  indi- 
rectly, shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
shall  be  punished  by  confinement  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years.  By  the  term  "pugilistc  encounter" 
as  used  in  this  section  is  meant  any  voluntary  fight  or  personal 
encounter  by  blows  by  means  of  the  fists  or  otherwise,  whether  with 
or  without  gloves,  between  two  or  mor6  men  for  money  or  for  a 
prize  of  any  character  or  for  any  other  thing  of  value  or  for  any 
championship  or  upon  the  result  of  which  any  money  or  any  thing 
of  value  is  bet  or  wagered.     (Code  1887,  §  3693;  1895-6,  p.  546.) 

Sec.  4427.  Their  aiders  and  abettors;  how  punished. — Whoever 
is  present  at  such  fight  as  au  aid,  second,  or  surgeon,  or  advises, 
encourages,  or  promotes  such  fight,  shall,  in  the  discretion  of  the 
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jury,  be  punished  by  confinement  in  the  penitentiary  not  ex- 
ceeding three  years,  or  by  fine  not  exceeding  five  hundred  dollars, 
or  both.    (Code  1887,  §  3694.) 
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Burning  or  destroying  dwell- 
ing house,  etc.,  at  nigbt. 

What  not  deemed  a  dwelling 
house. 

Burning  or  destroying  meet- 
ing house,  courthouse,  col- 
lege, school  house,  etc.;  how 
punished. 

Burning  piles  of  wood, 
stacks  of  straw,  etc.;  how 
punished. 

Burning  or  destroying  any 
other  building;  how  pun- 
ished. 

Burning  o  r  destroying 
bridge,  lock  or  dam;  how 
punished. 

Setting  fire  to  woods,  fences, 
grass,  ^tc;  how  punished. 

Setting  woods,  etc.,  on  fire, 
whereby  another  is  dam- 
aged; how  punished. 

Wilful  burning  of  property 
with  intent  to  Injure  insur- 
er; how  punished. 

Burglary  defined,  punish- 
ment; possession  of  burgla- 
rious tools. 

Entering  dwelling  house  or 
other  house,  vessel,  or  car 
in  the  night  or,  etc.,  with 
intent  to  commit  murder, 
rape,  or  robbery;  how  pun- 
ished. 

Same  act,  with  intent  to 
commit  larceny;  how  pun- 
ished. 

Orand  and  petit  larceny  de- 
fined; how  punished;  lar- 
ceny of  horse,  mule,  ass, 
cow,  steer,  bull,  or  calf; 
how  punished. 


Sec 

4441.  Stealing  and  taking  away 
sand  on  the  banks  of  the 
Potomac  river. 

4442.  Larceny     of     bank     notes, 

checks,  etc.,  or  any  book  of 
accounts;   how  punished. 

4443.  How     value     thereof     esti- 

mated. 

4444.  Larceny  may  be  of  things 
fixed  to  the  freehold. 

4446.  Certain  dogs  not  assessed 
subject  to  petit  larceny  and 
trespass. 

4446.  Protection  of  Antwerp  and 
homing  pigeons,  and  to  pun- 
ish their  wilful  destruction 
or  detention. 

4447.  Removal,  etc.,  of  goods  dis- 

trained or  levied  on  with 
intent,  etc.,  larceny. 

4448.  Receiving,  etc.,  stolen  goods, 

knowing  etc.,  larceny; 
prosecution  therefor. 

4449.  Buying  or  receiving  certain 

goo4}3  with  intent  to  de- 
fraud. 

4460.  Buying,  etc.,  pig  or  railroad 

iron,  brass,  metal,  or  any 
composition  thereof  with 
intent  to  defraud;  how  pun- 
ished ;  possession  evidence 
of  Intent. 

4461.  Embezzlement  deemed  lar- 
ceny; Indictment;  statement 
from  attorney  for  the  Com- 
monwealth. 

'4462.  Embezzlement  by  officers, 
etc.,  of  public  funds;  how 
punished;  default  In  paying 
over  funds  evidence  of  guilt. 
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Sec  See 

4453.  Sale,  pledge,  etc.,  of  goods,      4469. 

produce,  etc.,  belonging  to 
another  and  failure  to  pay 
over  proceeds,  deemed  lar- 
ceny. 4470. 

4454.  Failure  to  perform  promise 

to  deliver  crop,  or,  etc.,  in 

return  for  advances,  deemed       4471. 

larceny. 

4455.  In    relation   to   the   fraudu-      4472. 
lent  conversion  of  property 

held  under  a  trust  deed. 

4456.  Failure  to  pay  tor  or  refusal       4473. 

to  return  goods  wares  or 
merohandlse  delivered  for 
selection  or  approval,  lar- 
ceny in  certain  cases.  4474. 

4457.  fraudulent  entries,  or,  etc., 

with  Intent,  etc.,  in  ac- 
counts, by  officers  or  clerks 
of  banks,  or  Joint  stock 
company;  how  punished.  4475. 

4458.  Destroying   or   concealing   a 
will;  how  punished. 

4469.   Obtaining    money,    etc.,   by 

false  pretense,  etc.,  with  in-      4476. 
tent,  etc.,  larceny.     Obtain- 
ing signature  by  false  pre- 
tense, etc.,  with  such  intent, 
forgery.  4477. 

4460.  To  punish  false  pretense  in 

obtaining     registration     of 

cattle    and    other    animals      4478. 

and  giving  false  pedigree. 

4461.  Sale  of  goods  marked  "ster- 

ling" and  "sterling  silver." 

4462.  Sale  of  g03ds  marked  "coin 

silver." 

4463.  Regulating  sale  of  merchan- 

dise made  of  gold.  4479. 

4464.  Protection     of    hotels    and 
boarding  houses. 

4466.  Fraud  in  the  issuance,  sale, 
etc.,  of  stocks,  bonds,  etc., 
or  city  or  town   lots;    how       4480. 
punished. 

4466.  Wilfully    destroying    a    ves-       4481. 
set;   how  punished. 

4467.  Poisoning,  killing,  maiming, 

or   disfiguring   horses,    cat-       4482. 
tie,  or    other   beasts;  how 
pnnlshed.  4483. 

4468.  Obstructing  or  injuring  ca- 

nal, railroad,  etc.;  how  pun- 
ished. 


Being  on  track  of  railroad, 
etc.,  or  driving,  etc.,  any 
animal  thereon,  etc.;  how 
punished. 

Trespassers  forbidden  to 
Jump  on  or  oft  railroad  cars 
or  trains. 

Trespassing  upon  railroad 
trains;    how  punished. 

Taking  or  removing  waste 
or  packing  from  Journal 
boxes,   etc.;    how  punished. 

Punishment  for  shooting  at 
or  throwing  stones  or  other 
missiles  at  any  train,  car, 
vessel,  or  river  craft. 

Injuring,  destroying,  or  re- 
moving switch  lamp  flag- 
lamp  or  other  signal  used 
by  any  railroad;  how  pun- 
ished. 

Driving,  etc.,  any  animal  on 
track  of  railroad  with  view 
to  recover  damages;  how 
punished. 

Injury  to  or  destruction  of 
fences  or  cattle  stops  alang 
the  line  of  railroads  a  mis- 
demeanor;   penalty. 

Unlawful  use  of  or  injury 
to,  telephone  and  telegraph 
lines. 

To  protect  electric  light  and 
power  companies,  gas  com- 
panies, and  cities  and  towns 
from  the  theft  of  electric 
current  or  gas  or  apparatus, 
or  unlawful  interference 
therewith. 

Injuring,  etc.,  any  property, 
or  removing,  etc.,  any  mon- 
ument erected  for,  etc.,  or 
tree  marked  for,  etc.;  how 
punished. 

Unauthorized  use  of  auto- 
mobiles  or  motor  vehicles. 

Pul'lng  down  fences  or  leav- 
ing open  gates;  how  pun- 
ished. 

Injuries  to  public  buildlng<j, 
etc;     how  punished. 

Injuries  to  trees,  fences,  or 
herbage  on  grounds  of  capi- 
tol  or  in  any  public  square; 
how  punished. 
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Sec.  4428.    Burning  or  destroying  dwiejling-hoase,  etc.,  at  night. 

— If  any  person,  in  the  night-time,  maliciously  burn,  or  by  the  use 
of  dynamite,  nitro-glycerine,  (^r  other  explosive,  maliciously  de- 
stroy, in  whole  or  in  part,  the  dwelling-house  of  another,  or  any 
hotel,  asylum,  or  other  houso  in  which  persons  usually  dwell  or 
lodge,  or  any  railroad  car,  boat,  or  vessel,  or  river  craft,  in  which 
persons  usually  dwell  or  lodge,  or  any  jail  or  prison,  or  maliciously 
set  fire  to  any  thing  by  the  burning  whereof  such  dwelling  house, 
hotel,  asylum,  or  other  house,  or  railroad  car,  boat,  vessel  or  river 
craft,  jail  or  prison,  shall  be  burned  in  the  night-time,  he  shall  be 
punished  with  death,  or  in  the  discretion  of  the  jury,  by  confine- 
ment in  the  penitentiary  not  less  than  five  nor  more  than  twenty 
years,  but  if  the  jury  find  that  at  the  time  of  committing  the  of- 
fense there  was  no  person  in  such  dwelling  house,  hotel,  asylum,  or 
other  house,  or  in  such  railroad  car,  boat,  vessel,  or  river  craft, 
jail  or  prison,  the  offender  shall  be  punished  by  confinement  in 
the  penitentiary  not  less  than  five  nor  more  than  twenty  yeara 
Any  such  burning  or  destruction  in  the  day-time  shall  be  pun- 
ished by  confinement  in  the  penitentiary  not  less  than  three  nor 
morq  than  ten  years.  And  if  any  person  in  the  night-time  ma- 
liciously bum,  or  by  the  use  of  dynamite,  nitro-glycerine,  or  other 
explosive,  destroy  any  barn,  stable,  shed,  or  other  building  con- 
taining live  stock,  the  live  stock  being  in  the  building  at  the  time 
of  the  burning  or  destruction,  he  shall  be  punished  by  confinement 
in  the  penitentiary  not  less  than  three  nor  more  than  ten  years. 
(Code  1887,  §  3695;  1889-90,  p.  37;  1906,  p.  14.) 

Itovisors*  Note. — As  the  destruction  of  property  by  explosives  was 
put  on  the  same  footing  as  destmrtlon  by  ftre  by  the  act  cited  at  the 
end  of  tills  section  (1880-90,  p.  37),  the  two  methods  h&ve  been  united 
in  the  same  section;  and  as  burning,  in  legal  contemplation,  Is  a  destruc- 
tion of  any  portion  of  the  house,  however  small.  It  was  thou^t  that 
greater  latitude  should  be  given  the  Jury  In  the  nuatter  of  punishment. 
It  was  also'  thought  that  the  punishment  prescribed  In  the  last  sentence 
of  the  section  was  too  severe,  and  this  was  changed.  The  combination 
of  burning  uid  destruction  by  explosives  has  also  been  carried  oat  in 
several  of  the  sections  mentioned  below. 

Definition  at  common  law. — Arson  is  the  malicious  and  wilful 
burning  of  the  dwelling  house  of  another  person.     Min.  Syn.  88. 

Quaere,  is  the  common  law  offense  of  arson  abolished?  CuUen's 
Case,  7  Orat.  619. 

ESssentlals  of  proot, — (1)  The  corpus  delicti  must  be  proved  beyond 
a  reasonable  doubt.  (2)  The  prisoner  must  be  connected  with  the  per- 
petration of  the  offense  by  evidence  so  convincing  as  to  exclude  every 
reasonable  hypothesis  consistent  with  innocence.  Brown's  Case,  87  Va. 
220,  12  S.  E.  472;  Anderson's  Case,  83  Va.  326,  2  S.  E.  281. 

Evidence  sim(>ly  that  a  fire  was  of  an  incendiary  origin;  that  the 
accused  had  an  opportunity  to  commit  the  crime,  and  that  he  cherished 
and  expressed  HI  feelings  toward  the  owner  of  property  destroyed,  does 
not  warrant  a  conviction.  Janes'  Case,  103  Va.  1012,  49  S.  E.  663. 
Gamer's  Case,  2  Va.  Dec.  458,  26  S.  E.  607. 

Offense  against  possession.— Arson  is  an  offense  against  the  pos- 
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session  or  occupancy.  Hence  a  landlord  may  commit  It  in  the  liouse 
occupied  by  his  tenant.     Erslcine's  Case,  8  Grat.  624. 

DwelHog  house. — A  dwelling  house,  as  here  used,  embraces  all  its 
parcels.  Including  such  outhouse  as  is  parcel  thereof.  The  burning  of 
such  an  outhouse  is  the  burning  of  a  dwelling  house  in  the  meaning  of 
the  lav,  and  may  be  so  described  in  the  indictment;  and  proof  of  the 
burning  of  the  outhouse  will  as  much  sustain  the  indictment  as  would 
proof  of  the  burning  of  the  principal  part  of  the  dwelling  house,  or  the 
whole  of  it,  including  all  the  parts.     Page's  Case,  26  Grat.  943. 

The  facts  that  a  building  has  once  been  used  as  a  dwelling  house, 
and  Is  intended  for  the  same  use  In  the  future,  do  not  of  themselves 
make  the  building  a  dwelling  house,  within  the  meaning  of  this  statute. 
Hooker's  Case,  13  Grat.  763,  765. 

A  lail  was  a  subject  of  arson  before  it  was  in  terms  included  in 
the  statute.  Posey's  Case,  4  Call  109,  12  Am.  Dec.  660;  Stevens'  Case, 
4  Leigh  737  (683).  And  if  the  jail  be  described  as  "the  house  of  the 
sheriff  and  jailer  of  said  county,"  that  part  of  the  description  is  un- 
necessary, and  may  be  rejected  as  surplusage.  Stevens'  Case,  4  Leigh 
737  (683). 

Bams  and  stables.— A  count  (an  indictment)  charging  that  the 
prisoner  at  night  did  bum  a  barn  and  stable,  the  same  being  an  out- 
honse  not  adjoining  the  dwelling  house,  nor  under  the  same  roof,  but 
some  person  usually  lodging  therein  at  night,  does  not  set  out  an  ollense 
for  which  the  punishment  is  death.     Page's  Case,  26  Grat.  943. 

On  such  count,  the  prisoner  having  lieen  foupd  guilty  and  sen- 
tenced to  be  hanged,  the  court  will  reverse  the  judgment,  and  remand 
the  prisoner  to  be  tried,  under  section  4431.     Id. 

The  malicious  biirning  of  wheat  threshed  from  the  straw  was  not  a 
violation  of  the  sixth  section  of  Acts  1847-8,  chapter  120,  subd.  4. 
Ersklne's  Case,  8  Grat.  624.    See  section  4431. 

Indictment. — In  indictment  for  statutory  offenses,  the  language  of 
the  statute  should  be  strictly  followed.  Therefore,  In  an  indictment 
under  this  section,  It  is  not  suflicient  to  use  the  words  "set  fire  to,"  but 
the  word  "burn"  must  be  used.  Howel's  Case,  5  Grat.  664.  See,  on 
subject  description  of  statutory  offenses,  Benton's  Case,  91  Va.  782, 
793,  21  S.  E.  495;  Young's  Case,  16  Grat.  664;  Taylor's  Case,  20  Grat 
825;   Dnll's  Case,  25  Grat.  965. 

In  an  indictment  under  this  section,  the  word  house  imports, 
"dwelling  house,"  and  is  sufficient.  If  upon  the  trial  it  appears  that 
it  was  not  a  house  upon  which  arson  could  be  committed,  it  is  the  duty 
of  the  judge  to  direct  the  jury  to  acquit  the  prisoner.  Posey's  Case, 
4  Call  109,  2  Am.  Dec.  560. 

Averring  ownership. — An  indictment  for  the  burning  of  a  "certain 
store-house,  not  adjoining  or  occupied  with  the  dwelling  house  of  one 
S.,"  sufficiently  describes  the  store-house  as  the  property  of  S.  Speers' 
Case,  17  Grat.  570;  Butler's  Case,  81  Va.  159. 

An  Indictment  for  arson  at  common  law  is  sufficient  in  a  case  Af 
arson  in  the  daytime,  yet  Is  more  appropriate  to  charge  the  burning 
in  the  daytime.  To  convict  of  the  offense  of  burning  at  night,  it  seems 
the  indictment  must  charge  the  burning  at  night.  Curran's  Case,  7 
Grat.  619. 

Verdict — Gnilty  on  one  count — ^Acquitted  on  the  other. — An  indict- 
ment contains  two  counts,  one  under  section  4428,  the  other  under  sec- 
tion 4432.  A  general  verdict  of  guilty  is  found.  The  punishment  fixed 
by  the  verdict  is  not  such  as  could  be  ascertained  under  that  finding  in 
the  first  section.  The  finding  of  the  jury  was  then  guilty  under  the  sec- 
ond count,  and  an  acquittal  under  the  first  count.  Richards'  Case, 
SI  Va.  110,  116.  See,  also.  Bonnet's  Case,  2  Va.  Cas.  235;  Kirk's  Case, 
9  Leigh  627;  Page's  Case,  Id.  683;  and  sections  4773,  4774,  4918,  and 
notes. 

Sec.  4429.    What  H6t  deemed  a  dwelling  hotue. — No  out-house, 
not    adjoining  a  dwelling-house,   nor  under   the   same  roof,    (al- 
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though  within  the  curtilage  thereof)  shall  be  deemed  parcel  of 
such  dwelling-house,  within  the  meaning  of  this  chapter,  unless 
some  person  usually  lodge  therein  at  night.    (Code  1887,  §  3696.) 

Outhonse  parcel  of  dwelling  honse. — ^To  make  an  outhouse,  not  ad- 
joining a  dwelling  house  nor  under  the  same  roof  thereof,  two  things 
are  necessary:  First,  that  such  outhouse  is  within  the  curtilage  of  the 
dwelling  house  and  occupied  therewith;  and,  second,  that  some  person 
usually  lodges  therein  at  night.     Page's  Case,  26  Orat.   943. 

This  section  creates  no  otFense.  It  declares  nothing  necessary  to  be 
noticed  in  pleading,  either  In  the  Indictment  or  elsewhere.  It  is  mere 
incident  to  the  previous  section,  and  a  mere  limitation  of  the  word 
dwelling-house  therein  mentioned.  Page's  Case,  26  Grat.  943.  See  note 
section  4428. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter    146,    section    3. 

Sec.  4430.  Burning  or  destroying  meeting-honse,  court-house, 
college,  school-house,  etc. ;  how  punished. — If  any  person  malicious- 
ly burn,  or  by  the  use  of  dynamite  or  nitroglycerine,  or  any  other 
explosive  substance,  maliciously  destroy,  in  whole  or  in  part,  any 
meeting-house,  court-house,  town-house,  college,  academy,  school- 
house  or  other  building  erected  for  public  use  (except  an  asylum, 
hotel,  jail,  or  prison),  or  any  banking-house,  warehouse,  store- 
house, manufactory,  mill,  or  other  house  of  another  person,  not 
usually  occupied  by  persons  lodging  therein  at  night,  at  a  time 
when  any  person  is  therein,  or  if  he  maliciously  set  fire  to  any- 
thing, by  the  burning  whereof  any  building  mentioned  in  this 
section  shall  be  burned,  at  a  time  when  any  person  is  therein,  he 
shall  be  confined  in  the  penitentiary  not  less  than  three  nor  more 
than  fifteen  years.  If  such  offense  be  committed  when  no  person 
is  in  such  building  mentioned  in  this  section,  the  offender  shall 
be  punished  by  confinement  in  the  penitentiary  not  less  than  two 
nor  more  than  ten  years.  (Code  1887,  §  3697 ;  1889-90,  p.  37.) 
Bevlsors'  Note. — ^See  revtsors*  note  to  section  4428. 

Sec.  4431.  Burning  piles  of  wood,  stacks  of  straw,  etc.;  how 
punished. — ^If  any  person  maliciously  burn  any  pile  or  parcel  of 
wood,  boards,  or  other  lumber,  or  any  barn,  stable,  corn-house,  to- 
bacco-house, stack  of  wheat,  or  other  grain,  or  of  fodder,  straw, 
or  hay,  or  any  other  personal  property,  he  shall,  if  the  thing  burnt, 
with  the  property  therein,  be  of  the  value  of  one  hundred  dollars, 
be  confined  in  the  penitentiary  not  less  than  three  nor  more  than 
ten  years;  and  if  it  be  of  less  value,  he  shall  be  so  confined  not 
less  than  two  nor  more  than  five  years.    (Code  1887,  §  3698.) 

See  Erskine's  Case,  8  Grat.  625. 

For  burning  of  barn,  see  Page's  Case,  26  Orat.  943. 

For  insuiflcient  circumstantial  evidence  of  burning  a  barn,  see 
Pryor'9  Case,  27  Grat.  1009. 

For  burning  of  cornhouse,  see  Anderson's  Case,  83  Va.  326,  2  S.  E. 
281. 

Sec.  4432.  Burning  or  destroying  any  other  building;  how  pun- 
ished.— ^If  any  person  maliciously  bum,  or  by  the  use  oif  dynamite 
or  nitro-glycerine  or  other  explosive  substance,  maliciously  de- 
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stroy,  in  whole  or  in  part,  any  building,  at  a  time  when  any  per- 
son is  therein,  the  burning  or  destruction  whereof  is  not  punish- 
able under  any  other  section  of  this  chapter,  he  shall  be  confined 
in  the  penitentiary  not  less  than  three  nor  more  than  fifteen  years. 
If  he  commit  such  offense  at  a  time  when  no  person  is  in  such 
building,  and  such  building,  with  the  property  therein  be  of  the 
value  -of  one  hundred  dollars,  or  more,  he  shall  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years,  and  if  it 
and  the  property  therein  be  of  less  value,  be  shall  be  so  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years. 
(Code  1887,  §  3699;  1889-90,  p.  37.) 

Kerlsors*  Not«. — See  revlsors'  note  to  section  4428. 

Indictment — ^Particular  description  of  building. — ^An  indictment  un- 
der this  section  must  describe  tlie  building  witli  such  particularity  as 
will  mtorm  accused  what  building  is  meant.     Richards'  Case,  81  "Va.  110. 

Indictment  for  arson  describes  the  house  burned  as  "the  county 
Jail  and  prison  ot  the  county  H.,  being  the  house  of  L.  J.,  sheriff  and 
Jailor  of  said  county."  Held,  the  burning  of  such  jail  was  felony  under 
1  Rev.  Code,  chapter  160,  section  4,  corresponding  to  this  section. 
Stevens'  Case,  4  Leigh  683.     See  section  4428. 

An  Indictment  charged  that  the  accused  did  feloniously  and  mali- 
ciously burn  a  certain  barn-  and  the  property  therein,  said  barn  and  the 
property  therein  being  the  property  ot  one  D.,  and  situate  in  the  county 
aforesaid,  which  said  barn  and  the  property  therein  was  then  and  there 
of  the  value  of  $1,500. 

Held  sufficient  under  this  section.     Wolf's  Case,  30  Grat.  833. 

The  malicious  burning  by  the  owner  of  a  house  on  his  own  lands, 
the  house  being  then  In  the  legal  occupancy  of  another.  Is  a  violation 
of  this  section.     Brskine's  Case,  8  Grat.  624. 

Before  the  word  "prison"  was  nsed  in  the  enumeration  ot  section 
4428,  it  was  held  that  the  burning  of  a  jail  was  a  felony  under  the 
section.    Stevens'  Case,  4  Leigh  683. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  145,  section  6. 

Sec.  4433.  Burning  or  destrojring  bridge  lock,  or  dam;  how  pnn- 
iahed.— If  any  person  maliciously  burn,  or  by  the  use  of  dynamite, 
nitro-glycerine,  or  other  explosive  substance,  or  by  other  means, 
maliciously  destroy,  in  whole  or  in  part,  any  bridge,  lock,  or  dam, 
he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years.  (Code  1887,  §  3700;  1889-90,  p.  37.) 
Revlsors'  Note. — See  rovlsors*  note  to  section  4428. 

Sec.  4434.  Setting  fim  to  woods,  fences,  grass,  etc. ;  how  pun- 
ished.— If  any  person  maliciou-sly  set  fire  to  any  woods,  fence, 
grass,  straw  or  other  thing  capable  of  spreading  fire  on  lands,  he 
shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more 
than  three  years,  or  in  the  discretion  of  the  jury,  be  fined  not  less 
than  five  nor  more  than  five  hundred  dollars  and  be  confined  in 
jail  not  less  than  one  nor  more  than  twelve  months.  (Code  1887, 
§  3701;  1908,  p.  42.) 

Revlsors'  Note. — The  section  formerly  read,  "If  any  person  UN- 
I/AWFUIiLY  AND  maUclonsly  set  Are,"  etc.  The  words  "unlaivfully  and" 
are  stricken  ont,  because  sufficiently  covered  by  the  next  succeeding  sec- 
tloik.     In  addition   to   this   omission,   a  change  has  been  made   In   the 
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arrangement  of  the  punishment.     No  change,  however,  has  been  made  in 
the  amount  of  punishment. 

For  conviction  under  this  statute  on  circumstantial  evidence,  see 
Earhart's   Case,    9    Leigh,    671. 

An  indictment  Is  described  as  an  indictment  "for  setting  fire  to  the 
woods-  and  burning  the  same."  Held,  this  is  a  sufficient  record  of  the 
finding.     Earhart's  Case,   9   Leigh   671. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  145,  section  8. 

Sec.  4435.  Setting  woods,  etc,  on  fire,  wherel^  anotiier  is  dam- 
aged; how  punished. — If  any  person  carelessly,  negligently,  or  in- 
tentionally set  any  woods  or  marshes  on  fire,  or  set  fire  to  any 
stubble,  brush,  straw  or  inflammable  substance,  capable  of  spread- 
ing fire  on  lands,  whereby  the  property  of  another  is  damaged  or 
jeopardized,  he  shall  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars.     (Code  1887,  §  3702;  1916,  p.  490.) 

Bevlsors'  Note. — A  material  reduction  in  the  punishment  Is  made 
by  the  revised  section.  As  it  i^ppears  in  Acts  1916,  page  490,  the  pun- 
ishment prescribed  is  a  fine  of  not  less  than  ten  nor  more  than  <Mie  bunp 
dred  dollars,  or  confinement  in  Jail  not  less  than  ten  nor  more  than 
tiilrtjr  days,  or  both  such  fine  and  imprisonment.  The  revlsors  deeming 
the  fine  alone  a  sofficirait  deterrent,  have  stricken  oat  the  Jail  sentence. 

Seic.  4436.  Wilful  burning  of  property  witb  intent  to  injure  in- 
surer; how  punished. — ^If  any  person  wilfully  burn  any  building,  or 
any  goods  or  chattels,  which  at  the  time  are  insured  against  loss 
or  damage  by  fire,  with  intent  to  injure  the  insurer,  whether  such 
person  be  the  owner  of  the  property  or  not,  he  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  years.  (Code 
1887,  §  3703.) 

Sec.  4437.  Burglary  d^ned;  punishment;  possession  of  bnrglari- 
ous  tools. — If  any  person  break  and  enter  the  dwelling-house  of 
another  in  the  night-time  with  intent  to  commit  a  felony  or  lar- 
ceny therein,  he  shall  be  deemed  guilty  of  burglary,  though  the 
thing  stolen,  or  intended  to  be  stolen,  be  of  less  value  than  fifty 
dollars.  If  any  person  be  guilty  of  burglary,  he  shall  be  pun- 
ished with  death,  or,  in  the  discretion  of  the  jury,  by  confinement 
in  the  penitentiary  not  less  than  five  nor  more  than  eighteen  years. 
If  any  person  have  in  his  possession  any  tools,  implements,  or  out- 
fit, with  intent  to  commit  burglary,  robbery,  or  larceny,  lie  shall 
be  deemed  guilty  of  a  felony,  and  be  punished  by  confinement  in 
the  penitentiary  not  less  than  five  nor  more  than  eighteen  years. 
The  possession  of  such  burglarious  tools,  infplements,  or  outfit  by 
any  person  other  than  a  licensed  dealer,  shall  be  prima  facie  evi- 
dence of  an  intent  to  commit  burglary,  robbery,  or  larceny.  (Codf 
1887,  §  3704;  1912,  p.  137.) 

Bevlsors'  Note. — ^The  phraseology  of  tills  section  has  been  changed 
so  as  to  include  common  law  iHirg^ry  In  the  definition  of  Imi^ary  under 
tiie  statute,  and  there  is  a  transposition  of  sentences  at  the  beginning  of 
the  section,  but  no  material  change  lias  l>een  intended. 

Definition. — Burglary  is  the  breaking  and  entering  of  the  mansion 
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bonse  of  another  in  the  night  with  intent  to  commit  some  felony  (or,  In 
Virginia,  larceny  of  anything,  though  of  less  value  than  $50)  'within 
the  same.     Min.  Syn.  91;  Weldon's  Case,  4  Leigh  662. 

Breaking — Tvw  kindi. — There  are  two  kinds  of  breaking — actual  and 
constructiTe.  Actual  breaking  implies  entrance  by  violence,  more  or  less. 
Constructive  breaking  is  by  threats,  fraud,  or  conspiracy.  Clarke's  Case,  25 
Grat  908. 

The  word  "break,"  in  this  section,  Is  borrowed  from  the  law  In  re- 
gard to  burglary,  and  is  to  be  understood  as  It  would  be  when  used  in  a 
charge  of  burglary.     Finch's  Case,  14  Grat.  643. 

Actual  breaking. — ESntry  through  a  door  that  was  so  closed  that  it  came 
within  the  casing,  and  to  open  which  required  some  degree  of  force,  con- 
stitutes in  law  a  breaking,  though  there  was  no  fastening  of  any  other 
kind  on  the  door.     Finch's  Case,  14  Orat.  643. 

But  an  entry  effected  through  a  door  which  was  open,  or  partially 
open,  is  in  law  no  breaking.     Id. 

The  only  covering  to  an  opening  for  a  window  is  a  cloth  hung  over 
two  nails  at  the  top  and  loose  at  the  bottom.  Quaere,  if  the  removing  the 
cloth  from  one  of  the  nails  is  a  sufficient  breaking  to  constitute  burglary. 
Hunter's  Case,  7  Grat.  642,  56  Am.  Dec.  121. 

Constructive  breaking — Conspiracy. — Constructive  breaking  may  be  by 
conspiracy  with  servants,  but  not  with  one  of  two  Joint  occupants  of  a 
room.     Clarke's  Case,  25  Grat.  908. 

For  note  of  case  as  to  what  constitutes  "breaking,"  see  11  Va.  Law 
Reg.   690. 

When  one  has  succeeded  without  actual  breaking  in  getting  Into  a 
building  for  purpose  of  taking  goods,  is  he  guilty  of  burglary  upon  break- 
ing out  to  get  away?     See  note,  1  Va.  L.  R.  N.  S.  75. 

Time. — An  indictment  charging,  that  goods  were  feloniously  and 
burglariously  taken  from  a  dwelling  house,  without  charging  that  this 
was  done  in  the  night  time,  is  not  a  good  indictment  for  burglary,  but 
is  only  an  indictment  for  a  larceny.     Marks'  Case,  4  Leigh  652,  660. 

Intent. — The  allegation  of  an  actual  larceny  Is  only  in  aid  of  the 
allegation  of  Intent.  Therefore  such  allegation  need  not  be  laid  with 
the  same  formality  as  in  an  Indictment  for  larceny  itself.  Speers'  Case, 
17  Grat.  570;  Vaughan's  Case,  Id.  576;  Wright's  Case,  82  Va.  183. 

Subject  of  burglary. — ^For  a  description  of  goods  charged  to  be  stolen 
which  is  good  after  verdict,  see  Vaughan's  Case,  17  Orat.  576.  See,  also, 
Wright's  Case,  82  Va.  185. 

House. — An  indictment  for  housebreaking  need  not  negative  the 
idea  that  the  barroom  which  was  broken  and  entered  adjoined  any  dwell- 
ing house  other  than  that  of  the  owner  of  the  barroom.  Lawrence's 
Case,  81  Va.  484. 

Averring  ownership. — In  an  indictment  for  housebreaking,  the  house 
is  said  to  be  "a  certain  mlllhouse  not  adjoining  to  or  occupied  with  the 
dwelling  house  of  F."  Held,  the  indictment  sufficiently  alleges  the  own- 
ership of  the  house  to  have  been  in  F.,  and  is  sufficient  in  law.  Webster's 
Case,  80  Va.  598;  Speers'  Case,  17  Grat.  670;  Butler's  Case,  81  Va.  162. 

An  indictment  contained  the  following  description:  "Six  labor  tick- 
ets, of  the  value  of  six  dollars."  Held,  that  the  Indictment  is  good,  though 
it  does  not  specify  the  articles,  or  state  thftt  they  were  the  property  of 
J.  or  any  other  person.  Wright's  Case.  82  Va.  183;  Vaughan's  Case,  17 
Grat.  676. 

Upon  an  indictment  charging  the  person  with  breaking  and  enter- 
ing the  storehouse  of  A.  and  B.,  composing  the  firm  of  A.  B.,  proof  of 
the  breaking  and  entering  the  storehouse  of  A.  B.  is  sufficient  to  sustain 
a  verdict  of  guilty,  without  showing  the  names  of  the  Individuals  who 
composed  the  firm,  or  other  particulars  as  to  the  ownership  of  the  store- 
house.    Henderson's  Case,  98  Va.  794,  34  S.  B.  881. 

Evidence. — The  general  rule  of  the  common  law  with  regard  to  the 
evidence  fn  cases  of  larceny,  that  possession  of  {he  goods  recently  stolen 
is  prima  facie  evidence  of  guilt,  and  throws  upon  the  accused  the  burden 
of  accounting  for  the  possession  of  such  goods,  has  never  been  held  to 
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apply  to  the  same  effect  In  cases  of  burglary,  and  the  decided  weight  of 
authority  Is  that  It  does  not.  Still,  where  the  goods  have  been  obtained 
by  means  of  burglary  or  housebreaking,  the  fact  of  such  possession  is  a 
most  material  circumstance  to  be  considered  by  the  jury  in  connection 
with  other  inculpatory  circumstances.  There  must  be  some  evidence  of 
guilty  conduct  besides  the  mere  possession  of  the  stolen  property  before 
the  presumption  of  housebreaking  is  superadded  to  that  of  larceny.  Hen- 
derson's Case,  98  Va.  800,  34  S.  B.  881;  Gravely's  Case,  86  Va.  396,  10 

5.  E.  431;  Hall's  Case,  3  Grat.  593;  Walker's  Case,  28  Grat.  969;  Talia- 
ferro's Case,  77  Va.  411;  Porterfleld's  Case,  91  Va.  806,  22  S.  B.  352; 
Wright's  Case,  82  Va.  188;  Branch's  Case,  100  Va.  837,  41  S.  E.  862; 
Tyler's  Case.  120  Va.  868,  91  S.  E.  171. 

See,  also,  Kibler's  Case,  94  Va.  804,  26  S.  B.  858,  and  notes  to 
section   4393. 

Possession  and  control  must  tie  exclusive. — The  burden  rests  upon  the 
Commonwealth  to  prove  that  the  alleged  possession  of  stolen  goods  by 
the  accused  was  an  exclusive  possession,  and  in  this  case  the  evidence  is 
insufficient.     Tyler's  Case,  120  Va.  868,  91  S.  E.  171. 

Even  in  case  of  simple  larceny,  in  order  to  raise  the  presumption 
of  guilt  from  the  possession  of  stolen  goods,  it  is  necessary  that  they 
be  found  in  the  exclusive  possession  and  subject  to  the  exclusive  control 
of  the  accused.    Taliaferro's  Case,  77  Va.  411;  Wright's  Case,  82  Va.  183. 

Proof  of  the  unlawful  entry  into  a  dwelling  house  in  the  night  time 
does  not  throw  upon  the  accused  the  burden  of  proving  to  the  satisfac- 
tion of  the  jury  that  his  entry  was  for  a  lawful  purpose.  Garnett's  and 
Cosby's  Case,  117  Va.  902,  83  S.  E.  1083. 

Sufficiency  of  e«tdence.— Circumstantial  Evidence  insufficient  to  warrant 
conviction  of  burglary,  Bundick's  Case,  97  Va.  783,  34  S.  E.  454. 

Every  fact  necessary  to  prisoner's  guilt  must  be  proved  beyond  a 
reasonable  doubt.  Id.;  Prather's  Case,  86  Va.  125,  7  S.  E.  178;  Talia- 
ferro's Case,  77  Va.  411;   Pryor's  Case,  27  Grat.  1009. 

Generally. — Cited  but  not  construed.  Runde  v.  Commonwealth,  108 
Va.  873.  61  S.  E.  792. 

See  note  on  Burglary.  Clarke's  Case,  25  Grat.  908,  Va.  Rep.  Anno.; 
also  Mln.  Syn.  91-95,  253,  254.  315.     See  notes  to  sections  4438,  4439. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  145.  section  11. 

See  Gregory's  Forms  Nos.  695,  696,  700,  702,  703. 

Sec.  4438.  Entering  dwelling-house  or  other  house,  vessel,  or 
car  in  the  night  or,  etc.,  with  intent  to  commit  murder,  rape,  oi' 
robbery;  how  punished. — If  any  person  in  the  night  enter  with 
out  breaking  or  in  the  daytime  break  and  enter  a  dwelling-house 
or  an  out-house  adjoining  thereto  and  occupied  therewith  or  in  the 
night-time  enter  without  breaking  or  break  and  enter  either  in 
the  daytime  or  night-time  any  office,  shop,  store-house,  warehouse, 
banking-house,  or  other  house,  or  any  ship  or  vessel  or  river  craft 
or  any  railroad  car  with  intent  to  commit  murder,  rape,  or  robbery, 
he  shall  be  confined  in  the  penitentiary  not  less  than  three  nor 
more  than  fifteen  years.     (Code  1887,  §  3705;  1893-4,  p.  229;  1895- 

6,  p.  36.) 

Revisers'  Note. — No  change,  except  the  maxlmiun  punishment  Is 
raised  from  ton  to  fifteen  years.  The  offenses  denounced  by  this  section 
are  heinous,  much  more  so  than  some  of  those  In  the  preceding  sections, 
and  yet  the  penalty  was  much  less. 

Housebreaking  distinguished  from   larceny. — On  an   indictment  tor 
housebreaking  which  charges  actual  larceny,  a  general  finding  of  guilty 
leads  to  a  sentence  for  housebreaking,  and  not  larceny.     Speers'  Case, 
17  Grat.  674;  Butler's  Case,  81  Va.  162. 
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An  indictment  which  charges  a  breaking  into  the  house  of  L.  with 
intent  to  steal  and  stealing  therefrom  is  an  indictment  for  housebreak- 
ing, not  larceny,  and  is  good.  Speers'  Case,  17  Grat.  670;  Vaughan's 
Case.  Id.  576;   Butler's  Case,  81  Va.  159. 

In  such  indictment.  If  the  actual  larceny  is  properly  stated,  the  pris- 
oner may  be  found  guilty  of  larceny,  though  acquitted  of  the  house- 
.  breaking.     Id. 

Housebreaking  with  intent  to  commit  larceny  and  grand  larceny  are 
two  distinct  offences,  and  to  each  is  affixed  its  own  penalty;,  but  they 
may  be,  and  often  are,  one  continual  act,  and  may  be  charged  in  the 
same  count  of  an  indictment.  Upon  such  count  the  accused  may  be  found 
guilty  of  either  or  both  offences,  but  there  can  be  only  one  penalty  Im- 
posed. If  It  is  desired  to  punish  for  both  offences  in  a  case  of  this  kind, 
a  separate  count  for  larceny  must  be  inserted  in  the  indictment.  If 
there  is  a  conviction  generally,  or  of  the  grand  larceny  only,  and  it  is 
submitted  to,  in  either  case  this  is  a  bar  to  prosecution.  Benton's  Case, 
91  Va.  783,   21  S.  E.  495;   Speers'  Case,  17  Grat.   570. 

Indictment  was  for  breaking  and  entering  a  millhouse.  If  com- 
mitted between  February  12,  1894,  when  act  amending  this  section  and 
omitting  words  "or  other  house"  was  passed,  and  January,  1896,  when 
the  amendment  was  repealed,  it  was  a  misdemeanor;  if  before  or  after 
that  period,  it  was  a  felony.  Time,  therefore,  was  of  the  essence,  and 
should  have  been  stated.     Cool's  Case,  94  Va.  799,  26  S.  E.  411. 

Housei>reaking  and  grand  larceny  are  of  equal  degree.  Benton's 
Case,  91  Va.  782,  21  S.  E.  495.     See  section  4918  and  notes. 

Meathouse  held  to  be  a  storehouse.  Benton's  Case,  91  Va.  782,  21 
S.  E.  498. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter   145,  sections  11-12. 

Sec.  4439.  Same  act,  with  intent  to  commit  larceny;  how  pun- 
ished.— ^If  any  person  do  any  of  the  acts  mentioned  in  the  preceding 
section,  with  intent  to  commit  larceny,  or  any  felony  other  than 
murder,  rape,  or  robbery,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years,  or,  in  the  discretion  of 
the  jury,  confined  in  jail  not  exceeding  twelve  months,  and  fined 
not  exceeding  five  hundred  dollars.  (Code  1887,  §  3706;  1901-2, 
p.  567.) 

Breaking  and  enteripg  a  house  in  the  night-time,  with  intent  to 
commit  larceny,  may  be  punished  by  imprisonment  in  the  penitentiary 
or  in  jail,  at  the  discretion  of  the  jury,  and  is  a  felony.  Benton  t.  Com., 
89  Va.  S70,  16  S.  E.  725. 

See  notes  to  sections  4437,  4438. 

Sec.  4440.  Grand  and  petit  larcctny  defined;  how  punished;  lar- 
ceny of  horse,  mule,  ass,  cow,  steer,  bull,  or  calf;  how  punished. — 
If  any  person  steal  from  the  person  of  another  money  or  other 
thing  of  the  value  of  five  dollars  or  more  he  shall  be  deemed  guilty 
of  grand  larceny  and  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years.  If  any  person  commit  simple  larceny 
not  from  the  person  of  another  of  goods  and  chattels  he  shall  if 
they  are  of  the  value  of  fifty  dollars  or  more  be  deemed  guilty 
of  grand  larceny  and  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years;  and  if  they  be  of  less  value  than 
five  dollars  in  the  first  case  or  fifty  dollars  in  the  last  he  shall  be 
guilty  of  petit  larceny  and  shall  be  punished  by.  confinement  in  jail 
not  less  than  ten  days  nor  more  than  twelve  months  or  by  llu(.>  not 
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less  than  five  nor  more  than  one  hundred  dollars,  or  both.  But 
any  person  who  shall  be  guilty  of  the  larceny  of  a  horse,  mule,  or 
ass  shall  be  punished  by  confinement  in  the  penitentiary  not  less 
than  three  nor  more  than  eighteen  years;  and  any  person  who 
shall  be  guilty  of  the  larceny  of  a  cow,  steer,  bull  or  calf,  shall  in^ 
the  discretion  of  the  jury  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years  or  be  confined  in  jail  not  ex- 
ceeding twelve  months  and  fined  not  exceeding  five  hundred  dol- 
lars.    (Code  1887,  §  3707;  1889-90,  p.  110;  1893-4,  p.  220.) 

Revisors'  Note. — ^The  panlshmeiit  for  petit  larceny  generally  was 
formerly  confinement  In  Jail  not  less  than'  fifteen  days  nor  more  than  six 
months,  or  by  fine  of  not  less  than  five  nor  more  than  one  hundred  dol- 
.  lars,  or  both.  The  jail  part  of  theN  punishment  in  the  revised  section 
has  Iieen  changed  to  not  less  than  ten  days,  nor  more  than  twelve  months, 
thus  giving  nM>re  latitude  to  the  justice,  court,  or  Jury,  as  the  case  may  be. 

In  the  latter  part  of  the  section  the  words  "or  calT'  appearing  after 
"bull,"-  are  new. 

Definition. — ^Larceny  at  common  law  is  the  talcing  and  carrying  away 
of  the  personal  goods  of  another,  against  his  will  or  without  his  consent, 
and  with  a  felonious  intent.  If  there  be  no  trespass  in  taking  goods, 
there  can  be  no  larceny  in  carrying  them  away.  Richards'  Case,  13  Grat. 
806. 

Elements — Taking  and  carrying  away — Character  of  taking. — ^Thia  stat- 
ute applies  not  only  to  pickpockets  (those  who  steal  from  the  person  of  an- 
other secretly),  but  also  to  one  who  openly  snatches  money  out  of  the  hand 
of  a  person,  if  this  be  done  anlmo  furandi.    Johnson's  Case,  24  Orat.  566. 

Subsequent  abandonment  by  pickpocket  of  goods  stolen  is  no  de- 
fense.    Whalen's  Case,  90  Va.  644,  19  S.  E.  182. 

Owner  Induced  to  give  up  his  goods  by  fraud  by  one  who  feloniously 
Intends  to  convert  them  to  his  own  use.  This  is  larceny.  Vaughan's 
Case,  10  Grat.  762;  Starkle's  Case,  7  Leigh  752;  Walker's  Case,  8  Leigh 
743;  Johnson's  Case,  24  Grat.  656. 

Salesman  in  store,  having  full  control  of  goods  and  money  in  store  . 
for  purposes  of  his  employment,  abstracts  a  part  of  the  goods  and  money, 
with  a  fraudulent  intent  to  convert  the  same  to  his  own  use.     Held,  he 
is  guilty  of  larceny.     Walker's  Case,  8  Leigh  743. 

Ooods  of  another.— Goods  stolen  should  be  charged  to  be  the  property  of 
some  person  by  name  or  to  the  jurors  unknown;  otherwise  the  defect  is 
not  cured  by  the  statute  of  jeofails.  Barker's  Case,  2  Va.  Cas.  122. 
And  if  owner  be  a  married  .woman,  the  property  must  be  laid  in  her 
husband.  Hughes  Case,  17  Grat.  565,  94  Am.  >Dec.  498.  (But  this  is 
probably  no  longer  true  under  the  present  married  women's  law.) 

If  owner  be  named  in  the  indictment,  the  proof  must  show  the 
property  to  be  in  the  person  named.  Jones'  Case,  17  Grat.  663:  Robin- 
son s  Case,  32  Grat.  866. 

The  possession  of  the  owner  may  be  either  actual  or  constructive. 
Richards'  Case,  13  Grat.  806. 

Constructive  possession  is  in  case  of  servants  stealing  property 
given  into  their  charge  by  the  master  (Walker's  Case,  8  Leigh  743);  or 
guest  at  hotel  disposing  of  gun  loaned  him  by  landlord  (Richards'  Case, 
13  Orat.  803). 

Possession  need  not  ie  charged. — At  common  law  the  Indictment  need 
not  charge  that  the  goods  were  stolen  from  the  possession  of  the  ownei 
or  of  any  other  person.  Thompson's  Case.  2  Va.  Cas.  136;  Angel's  Case 
Id.  228. 

An  indictment  for  the  larceny  of  a  slave,  of  the  goods  and  chattels 
of  one  A.,  and  out  of  the  possession  of  the  said  A.,  is  bad,  if  the  slave 
was  hifed  for  the  year  to  B.,  and  was  in  B.'s  actual  possession  at  the 
time  of  the  larceny.    Williams'  Case,  1  Va.  Cas.  14. 
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Intent. — The  original  intent  must  be  felonious,  and  may  be  inferred 
from  circumstances  (Booth's  Case,  4  Grat.  525);  and  Is  a  question  for 
the  Jury  (Johnson's  Case.  24  Grat.  655).  The  intent  to  steal  must  be 
-when  the  Eoods  came  into  the  hands  of  the  prisoner,  and  if  the  animus 
fnrandi  be  afterwards  it  is  no  larceny.  The  Intent  must  exist  with  regard 
to  the  goods  charged  in  the  indictment.     Jordan's  Case,  26  Grat.  943. 

A  man  who  borrows  with  intent  to  steal  is  («!uilty  of  larceny.  Star- 
kie's  Case,  7  Leish  752. 

Pretended  buying,  if  done  animo  furandi.  is  larceny.  Blunt's  Case, 
4  Leifh  689.  26  Am.  Dec.  341. 

A  drunken  man  mounted  a  horse  in  the  presence  of  the  owner  and 
sereral  others,  claimed  it  as  his  own,  and  tried  to  ride  oft.  The  circum- 
stances do  not  indicate  felonious  intent.  Hall's  Case,  78  Va.  678.  See, 
as  to  effect  of  drunkenness  on  intent,  8  Va.  Law  Reg.  687. 

Subjects  of  larceny. — An  article,  to  be  subject  to  larceny,  must  be 
of  some  value:  but  it  may  be  worth  less  than  the  smallest  coin.  That  a 
lock  had  a  key  in  it.  and  was  used  to  fasten  a  door,  was  sufficient  to 
show  that  it  was  of  some  value,  though  there  was  no  distinct  proof  of 
value.     Wolverton's  Case,   76  Va.   909. 

At  common  law  a  dog  is  not  the  subject  of  larceny.  Maclin's  Case, 
3  Leigh  809:  Davis'  Case.  17  Grat.  617.  But  see  sections  2324,  4445;  3 
Va.  Law  Reg.  200. 

Bees  are  creatures  ferae  naturs,  but  when  reclaimed  and  In  the 
possession  of  the  owner  are  the  subjects  of  larceny.  Harvey's  Case,  23 
Grat.  944. 

If  any  of  the  subjects  mentioned  in  the  Indictment  might  be  the 
subject  of  larceny  it  is  sufficient,  and  the  verdict  will  not  be  arrested. 
Harvey's  Case,  23  Grat.  941. 

A  negro,  whether  free  or  not.  was  a  subject  of  larceny,  as  the  law 
was  aforetime.     Davenport's  Case,  1  Leigh  588. 

See,  also,  sections  4444,  4446,  4447. 

When  special  commissioner  or  receiver  of  a  court  deemed  guilty  of 
larceny,  see  section  6273. 

Larceny  of  lost  property. — ^The  mere  possession  of  goods  which  have 
been  actually  lost  does  not  furnish  any  conclusive,  or  even  prima  facie 
evidence  of  guilt.  To  constitute  larceny  in  the  finder,  it  is  not  enough 
that  the  party  has  general  means,  by  the  use  of  proper  diligence,  of  dis- 
covering the  true  owner.  He  must  know  the  owner  at  the  time  of  the 
finding,  or  the  goods  must  have  some  mark  about  them  understood  by 
him,  or  presumably  known  by  him,  by  which  the  owner  can  be  ascer- 
tained, and  he  must  appropriate  them  at  the  time  of  finding  with  intent 
to  take  entire  dominion  over  them.  Hunt's  Case,  13  Grat.  757,  70  Am. 
Dec.  443:  Tanner's  Case.  14  Grat.  635;  Perrin's  Case.  87  Va.  554.  13 
S.  E.  76. 

As  to  the  time  when  the  Intent  to  appropriate  goods  found  or  re- 
ceived by  mistake  must  exist,  in  order  to  constitute  larceny  •thereof,  see 
2  Va.  Law  Reg.  702;  3Va.  Law  Reg.  609. 

Ehridence. — Proof  of  receiving  stolen  goods  knowing  them  to  have 
been  stolen.' or  of  embezzlement,  or  of  obtaining  money  under  false  pre- 
tenses, win  sustain  the  common-law  Indictment  for  larceny.  Pitsnogle's 
Case.  91  Va.  810.  22  S.  E.  351,  60  Am.  St.  Rep.  867;  Anable's  Case,  24 
Grat  563:  Dowdy's  Case.  9  Grat.  727,  60  Am.  Dec.  314;  Leftwich's  Case, 
20  Grat.  716;  Pierce's  Case,  21  Grat.  722;  Fay's  Case.  28  Grat.  912; 
Dull's  Case.  25  Grat.  966:  Shinn's  Case,  32  Grat.  899.  See,  also,  on 
this  point  sections  4448.  4451,  4459,  and  notes. 

As  to  what  circumstances  it  is  allowed  to  prove  on  trial  for  larceny 
in  a  hotel,  see  Burr's  Case,  4  Grat.  534. 

On  Indictment  for  larceny  of  a  watch,  evidence  of  another  larceny 
of  a  clock,  committed  by  the  prisoner,  the  two  acts  being  distinct  and 
unconnected,  is  not  admissible  for  any  purpose.  Walker's  Case.  1  Leigh 
(574)   628. 

As  to  exclusion  of  illegal  confessions,  but  the  introduction  of  In- 
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formation  obtained  in  consequence  thereof,  see  Williams'  Case,  27  Orat. 
997. 

Possession  of  fruits  of  larceny. — Exclusive  possession  of  the  fruits  of  lar- 
ceny, recently  committed,  is  prima  facie  presumption  that  the  possessor 
was  the  thief.  What  is  such  recent  possession  as  to  raise  this  presump- 
tion is  a  question  for  the  jury,  and  depends  upon  the  nature  of  the 
property  and  other  circumstances  of  the  case.  Price's  Case,  21  Grat. 
847;  Porterfleld's  Case,  91  Va.  806,  22  S.  E.  352;  Walker's  Case,  28 
Grat.  976;  Taliaferro's  Case,  77  Va.  413;  Wright's  Case,  82  Va.  183; 
Kibler's  Case,  94  Va.  804,  26  S.  E.  858;  Branch's  Case,  100  Va.  837, 
41  S.  E.  862.  The  last  four  cases  are  authority  that  mere  possession  is 
not  even  prima  facie  evidence  of  burglary  and  housebreaking.  See,  also, 
Tyler's  Case,  120  Va.  868,  91  S.  E.  171. 

The  presumption  of  guilt  arising  from  the  unexplained  possession 
of  the  fruits  of  crime  is  a  presumption  of  fact,  and  not  of  law.  Kibler's 
Case,  94  Va.  804,  26  S.  E.  858,  3  Va.  Law  Reg.  99. 

For  evidence  to  show  previous  conviction  of  petit  larceny,  see  Pryor's 
Case,  2  Va.  Dec.  479,  26  S.  E.  864. 

Indictment. — For  errors  in  indictment  cured  by  statute  of  Jeofails, 
see  section  4875  and  notes. 

For  general  rule  as  to  description  of  a  statutory  offense  In  an  in- 
dictment, see  DuU's  Case,  25  Grat.  974;  also  Taylor's  Case,  20  Grat.  826; 
Duff's  Case,  92  Va.  770,  23  S.  E.  643. 

An  indictment  may  contain  several  counts,  one  for  larceny,  others 
for  receiving  stolen  goods  knowing  them  to  have  been  stolen,  and  others 
for  aiding  to  conceal  the  same,  when  the  counts  relate  to  the  same  goods, 
but  lay  the  offense  to  different  persons.  Dowdy's  Case,  9  Grat.  727,  60 
Am.  Dec.  314.  See,  also,  Anthony's  Case,  88  Va.  850,  14  S.  E.  834; 
Benton's  Case,  91  Va.  782,  792,  21  S.  E.  495;  Smith's  Case,  21  Grat.  809. 

For  sufficiency  of  indictments  charging  larceny  of  United  States 
currency,  see  notes  to  section  4870. 

Joinder  of  offences. — Where  several  articles  are  stolen  at  one  time  and 
place,  the  stealing  is  regarded  as  one  transaction,  and  may  be  charged 
in  a  single  count,  though  the  articles  belong  to  different  persons.  Alex- 
ander's Case,   90  Va.   809,   20  S.   E.   782. 

For  variance  between  indictment  for  horse  stealing  and  record  of 
examining  court  not  sufficient  to  quash  indictment,  see  Halkem's  Case,  2 
Va.  Cas.  4. 

The  record  of  elcamining  court  noed  not  set  out  the  offense  with  the 
same  precision  as  an  indictment.     Id 

The  omission  of  the  word  "feloniously"  from  a  warrant  charging 
an  accused  with  larceny  will  not  vitiate  a  judgment  of  acquittal.  Jones 
V.  Morris,  97  Va.  43,  33  S.  E.  377. 

Verdict. — The  v£rdict  need  not  ascertain  what  goods  were  stolen, 
nor  their  value,  nor  what  articles  are  not  forthcoming,  if  any,  nor  the 
value  of  sucli  as  are  not  forthcomimg.     Poindexter's  Case,  6  Rand.  667. 

When  the  aggregate  value  of  the  property  stolen  was  less  than  $50, 
a  conviction  for  felony  is  erroneous.  Alexander's  Case,  90  Va.  809,  20 
S.  B.  782. 

An  Indictment  for  petit  larceny  contains  the  .rord  "feloniously." 
The  verdict  was.  "We,  the  Jury,  find  the  defendant  guilty."  Held,  ver- 
dict is  sufficient,  as  the  word  "feloniously"  only  refers  to  the  intent  with 
which  the  taking  was  done.     Wolverton's  Case,  7B  Va.  909. 

The  change  of  verdict  of  grand  larceny  by  the  Commonwealth's  at- 
torney, which  was  not  merely  a  change  of  form,  was  Improper.  Porter- 
fleld's Case,  91  Va.  806,  22  S.  B.  352. 

Jurisdiction. — One  who  steals  property  at  a  place  beyond  the  Juris- 
diction of  this  State,  and  brings  the  same  into  the  State,  cannot  be  law- 
fully convicted  of  larceny  In  this  State.  Strouther's  Case,  92  Va.  789,  22 
S.  E.  852,  53  Am.  St.  Rep.  862. 

Generally. — Other  cases  on  larceny:  Chiles'  Case,  2  Va.  Cas.  260; 
Read's  Case,  24  Grat.  618.  See  sections  3708,  3709,  3710.  See,  also, 
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Min.  Syn.  98-117:  note  to  Johnson's  Case,  24  Orat.  562,  Va.  Rep.  Anno. 

See  note  of  Satterfield  ▼.  Com.,  under  section  4785. 

Cited  but  not  construed  in  Satterfleld's  Case,  105  Va.  871,  52  S.  E. 
979 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  145,  section  14. 

Sec.  4441.  Stealing  and  taking  away  sand  on  the  banks  of  thei 
Potomac  river. — Taking,  stealing,  and  carrying  away  twenty  or 
more  bushels  of  sand  from  the  land  of  any  owner  on  the  banks  of 
the  Potomac  river  within  this  Commonwealth  shall  be  deemed  a 
felony,  and  on  conviction  the  person  found  guilty  shall  be  pun- 
ished by  confinement  in  the  penitentiary  not  exceeding  one  year 
or  in  the  discretion  of  the  jury  shall  be  punished  as  for  a  misde- 
meanor.    (1893-4,  p.  949.) 

Revisers*  Note.— The  punishment  prescribed  by  the  act  from  which 
this  section  is  taken,  was  "conftnement  in  the  i>onitentlary  of  not  less  than 
one,  nor  more  tiian  three  years,  or  at  the  discretion  of  the  Jury,  by  « 
fine  of  not  lees  than  one  hundred,  nor  more  than  Ave  hundred  doUars." 
This  pmilshment  has  been  materially  reduced,  aad  now  seems  more  com- 
mensurate with  the  offense. 

An  act  was  passed  in  1918  (Acts  1918,  pa^ce  534)  the  purpose  of 
which  iH>parently  was  to  repeal  the  act  from  which  this  section  is  taken 
aad  to  substitute  therefor  a  much  broader  act;  but  it  should  be  noticed 
that  while  the  title  of  the  act  is  confined  to  steaUng  and  tailing  away 
sand  and  gravel  from  the  banks  of  the  Potomac  river  in  certain  cases, 
the  body  of  the  act  is  more  comprehensive. 

Sec.  4442.  Larceny  of  bank  notes,  checks,  etc.,  or  any  book  of 
accounts;  how  punished. — If  any  person  steal  any  bank  note,  check, 
or  other  writing,  or  paper  of  value,  whether  the  same  represents 
money,  and  passes  as  currency,  or  otherwise,  or  any  book  of  ac- 
coiuits,  for  or  concerning  money  or  goods  due  or  to  be  delivered, 
he  shall  be  deemed  guilty  of  larceny  thereof,  and  receive  the  same 
punishment,  according  to  the  value  of  the  thing  stolen,  prescribed 
for  the  punishment  of  the  larceny  of  goods  and  chattels.  The 
provisions  of  this  section  shall  be  construed  to  embrace  all  bank 
notes,  and  papers  of  value  representing  money  and  passing  as  cur- 
rency, whether  the  same  be  the  issue  of  this  State  or  any  other 
State,  or  of  the  United  States,  or  of  any  corporation,  and  shall  in- 
clude all  other  papers  of  value,  of  whatever  description.  (Code 
1887,  §  3708.) 

'Ettect  of  this  section. — ^This  section  places  larceny  of  papers  of  value 
on  the  same  footing  as  larceny  of  any  other  subject.  The  rules  of  law 
and  evidence  applicable  to  the  offense  of  larceny  generally  must  alio 
apply  in  case  of  such  larceny  under  the  statute.  Vaughn's  Case.  10 
Orat.  760. 

Larcenv  of  check. — For  circumstances  that  did  not  amount  to  larceny  of 
a  check  by  secretary  of  the  board  of  supervisors,  see  Anable's  Case,  24 
Orat.  663.  For  circumstances  amounting  to  larceny  of  a  check,  and 
what  may  be  proved  on  an  indictment  therefor  against  secretary  of  a 
building  fund  association,  see  Shinn's  Case,  32  Grat.  899. 

The  obligor  in  a  bond  may  commit  larceny  thereof,  even  In  the  pres- 
ence and  with  the  knowledge  of  the  assignee  of  the  bond.  Vaughn's 
Case,  10  Orat.  758.  ' 
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Indictment— Po«8e««ion.—Ia  an  Indictment  for  the  larceny  of  bank 
notes  it  is  not  necessary  that  it  should  charge  that  the  stealing  was  from 
the  possession  of  any  one.  Angel's  Case,  2  Va.  Cas.  228;  Thompson's 
Case,  Id.  136. 

Description  of  note. — The  names  of  banks  issuing  such  notes  may  be  re- 
jected as  surplusage.  It  Is  not  necessary  to  give  proof  of  the  charters 
of  those  banks.     Pomeniy's  Case,  2  Va.  Cas.  342. 

A  general  description  as  "bank  notes  current  in  the  United  States" 
is  sufficient.     Moseley's  Case,  2  Va.  Cas.  154. 

As  to  what  description  of  money  is  sufficient  in  prosecution  for  lar- 
ceny, see  section  4870  and  note.  For  state  of  the  law  before  section 
4870  was  enacted,  see  Leftwich's  Case,  20  Grat.  716.  See,  also,  Duh's 
Case,  25  Grat.  965. 

The  term  "bank  noto"  is  not  restricted  to  those  of  chartered  banks. 
Pomeroy's  Case,  2  Va.  Cas.  342. 

It  is  sufficient  to  state  that  the  notes  were  fur  a.  certain  sum  of 
money,  without  stating  their  value.  Adams'  Case,  23  Grat.  949.  See 
section  4443. 

Description  of  paper. — An  indictment  charging  the  prisoner  with  steal- 
ing certain  papers  of  the  value  of  |110,  not  otherwise  describing  the 
paper  charged  to  have  been  stolen,  is  fatally  defective.  Robinson's  Case, 
32  Grat.  866. 

An  indictment  for  larceny  of  "one  paper,  purporting  to  be  a  check 
for  $126,  of  the  value  of  $125,  of  the  goods  and  chattels  of  one  R.,  then 
and  there  being  on  the  person  of  said  R.,"  held  sufficient.  Whalen's 
Case,  90  Va.  644,  19  S.  E.  182. 

Value  of  note. — If  it  be  proved  that  the  prisoner,  after  stealing  the  note, 
passed  it  away  as  genuine,  this  act  of  his  affords  prima  fade  evidence 
that  the  note  was  genuine,  and  dispenses  with  the  evidence  of  the  further 
proof  of  these  acts.     Cumming's  Case,  2  Va.  Cas.  128. 

Indictment — "Feloniously"  necessary. — An  indictment  for  stealing  bank 
notes  under  act  of  1806  should  charge  that  they  were  feloniously  stolen, 
although  by  the  act  it  is  not  denominated  a  felony,  and  this  error  is  not 
cured  by  the  statute  of  criminal  Jeofails.     Barker's  Case,  2  Va.  Cas.  122. 

Evidence.— It  is  not  necessary  to  produce  the  stolen  notes  on  trial, 
and,  if  produced,  not  necessary  to  prove  by  the  officers  of  the  bank  that 
they  are  genuine.     Moore's  Case,  2  Leigh  701,  706. 

Presumption. — Possession  of  a  lost  bank  note  is  not  prima  facie  presump- 
tion of  guilt  of  the  possessor.  Hunt's  Case,  13  Grat.  767.  70  Am.  Dec. 
443. 

Variance. — Indictment  charges  stealing  of  six  dollars  in  United  States 
treasury  notes;  the  bill  of  exceptions  states  that  A.  was  holding  "some 
money,"  etc.  This  is  an  apparent  variance  between  allegata  and  pro- 
bata, and  therefore  judgment  is  erroneous.  Johnson's  Case,  24  Grat. 
666. 

See  notes  to  section  4440. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  146,  section  15. 

Sec.  4443.  How  value  thereof  estimated. — In  a  prosecution  un- 
der the  preceding  section,  the  money  due  on  or  secured  by  the  writ- 
ing, paper,  or  book,  and  remaining  unsatisfied,  or  which  in  any 
event  might  be  collected  thereon,  or  the  value  of  the  property  or 
money  affected  thereby,  shall  be  deemed  to  be  the  value  of  the 
article  stolen.  (Code  1887,  §  3709.) 

This  section  merely  prescribes  for  estimating  the  value  of  the  paper, 
and  is  not  a  part  of  the  necessary  description  of  the  offense  prescribed 
by  the  preceding  sections,  although  the  words  "remaining  unsatisfied" 
are  usually  inserted  in  the  indictment  in  such  cases.  Whalen's  Case,  90 
Va.  646,  19  S.  E.  182;  Adams'  Case,  23  Grat.  949;  Robinson's  Case,  32 
Grat.  866,  distinguished  Whalen's  Case,  supra. 
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For  West  Virginia  decisions  on  similar  statute,  see  Justls'  Anno- 
tations, chapter  145.  section  16. 

Sec.  4444.  Larcenj  maj  be  of  thingB  fixed  to  the  freehold. — 
Things  which  savor  of  the  realty,  and  are  at  the  time  they  are 
taken,  part  of  the  freehold,  whether  they  be  of  the  substance  or 
produce  thereof,  or  affixed  thereto,  shall  be  deemed  goods  and 
chattels,  of  w^hich  larceny  may  be  committed,  although  there  be 
no  interval  between  the  severing  and  taking  away.  (Code  1887, 
§  3710.) 

Sec.  4445.  Certain  dogs  not  assessed  subject  to  petit  larceny  and 
trespass. — All  dogs  in  the  cities  of  Richmond,  Petersburg,  and  Alex- 
andria and  in  the  county  of  Henrico,  whether  listed  for  taxation  or 
not,  shall  be  deemed  personal  property,  and  may  be  the  subject 
of  petit  larceny  and  malicious  or  unlawful  trespass.  (Code  1887,  § 
3711;  1893-4,  p.  421;  1897-8,  p.- 128;  1899-00,  p.  1082;  1904,  p.  343.) 

Revlsors'  Note. — This  section  as  fonnd  In  Acts  1904,  page  848,  after 
Mnuneratlng  certain  cities  and  the  county  of  Henrico  continues,  "and  all 
dogs  listed  for  taxation  in  any  connty  or  city  in  the  State  shall  be  deemed 
personal  property,"  etc.  As  this  provision  is  now  covered  by  section 
2SSS4,  tills  langnage  Is  changed  to  read,  "wheth^  listed  for  taxation  or 
not."  No  change  is  made  as  to  dogs  within  the  territory  covered  by  this 
section.  Manchester,  being  now  a  part  of  Richmond,  Is  omitted  in  the 
ennmeratlon  of  cities. 

See  Acts  1918,  p.  622. 

A  somewhat  similar  statute  of  Louisiana  held  constitutional  by  U.  S. 
Sup.  Ct.  Sentell  v.  N.  O.  &  C.  R.  R.,  3  Va.  Law  Reg.  200,  166  U.  S. 
698,  17  Sup.  Ct.  693,  41  L>.  Ed.  1169.  For  common  law  doctrine  as  to 
property  in  dogs,  see  Maclln's  Case,  3  Leigh  809;  3  Va.  Law  Reg.  200; 
Davis'  Case,  17  Grat.  617. 

See,  also,  5  Va.  Law  Reg.  272;  10  Va.  L.  Reg.  460. 

See  section  2324. 

Sec.  4446.  Protection  of  Antwerp  and  homing  pigeons,  and  to 
pnniah  their  wilful  destruction  or  detention. — It  shall  be  unlawful 
for  any  person  or  persons  to  shoot,  maim,  or  kill  any  Antwerp  or 
homing  pigeon  knowing  them  to  be  such,  either  in  flight  or  at 
rest,  and  any  person  guilty  of  shooting,  killing,  or  maiming  such 
pigeon  or  pigeons  as  aforesaid  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  .shall  for  every  such  offense  pay  a  fine 
of  not  less  than  one  nor  moi:e  than  twenty-five  dollars.  It  shall 
also  be  unlawful  for  any  person  or  persons  to  forcibly  detain  or 
entrap  any  Antwerp  or  homing  pigeon  which  can  be  identified  by 
any  device  or  mark,  and  any  person  or  persons  so  detaining  said 
pigeon  or  pigeons  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  for  every  such  ofTense  pay  a  fine  of  not  less 
than  one  nor  more  than  twenty-five  dollars.     (1893-4,  p.  804.) 

Revlsors*  Note. — ^The  minlmnm  fine  for  the  acts  forbidden  by  both 
the  first  and  second  sentences  has  been  reduced  front  ten  dollars  to  one 
dollar. 

Sec.  4447.  Bemoval,  etc.,  of  goods  distrained  or  levied  on  with  in- 
tent, etc.,  larceny. — ^If  any  person  fraudulently  remove,  destroy,  re- 
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ceive,  or  secrete  any  goods  and  chattels  that  have  been  distrained 
or  levied  on,  with  intent  to  defeat  such  distress  or  levy,  he  shall 
be  deemed  guilty  of  larceny  thereof.     (Code  1887,  §  3712.) 

An  indictment  under  this  section  may  be  for  larceny  or  it  may  be 
framed  on  the  language  of  the  statute;  but  if  the  latter,  the  indictment 
must  describe  the  offense  in  the  terms  of  the  statute,  or  In  language 
substantially  equivalent  thereto.  Duff's  Case,  92  Va.  769,  23  S.  E.  643, 
also  note  1  Va.  Law  Reg.  628. 

In  either  case,  to  bring  the  case  within  the  statute,  the  elements  of 
the  offense  would  have  been  required  to  be  proved,  to  wit,  that  the 
accused  committed  the  act  fraudulently  and  with  Intent  to  defeat  the 
levy.     1  Va.  Law  Reg.  528. 

Sec.  4448.  Receiving,  etc.,  stolen  goods,  knowing,  etc.,  larceny; 
prosecution  therefor. — If  any  person  buy  or  receive  from  another 
person,  or  aid  in  concealing  any  stolen  goods  or  other  thing, 
knowing  the  same  to  have  been  stolen,  he  shall  be  deemed  guilty 
of  larceny  thereof,  and  may  be  proceeded  against,  although  the 
principal  offender  be  not  convicted.     (Code  1887,  §  3714.) 

Four  essentials  of  proof. — ^To  sustain  prosecution  under  this  statute, 
four  things  are  necessary:  (1)  That  the  goods  or  other  things  were 
previously  stolen  by  some  other  person;  (2)  that  the  accused  bought  or 
received  them  from  another  person;  (3)  that  at  the  time  he  so  bought 
or  received  or  aided  in  concealing  them  he  knew  they  had  been  stolen; 
(4)  that  he  so  bought  or  received  them,  or  aided  in  concealing  them, 
malo  animo,  or  with  dishonest  intent.  Hay's  Case,  32  Grat.  946,  34 
Am.  Rep.  799. 

On  an  indictment  for  larceny,  proof  of  receiving  stolen  goods  know- 
ing them  to  have  been  stolen  Is  sufficient  to  sustain  the  indictment. 
Price's  Case,  21  Grat.  846. 

Counts  for  larceny  may  be  joined  with  count  for  receiving  stolen 
good,  etc.  Dowdy's  Case,  9  Grat.  727,  60  Am.  Dec.  314.  See  notes  to 
section   4440  and  section   4451. 

Guilty  knowledge— Generol  rule. — Whenever  the  Intent  or  guilty 
knowledge  of  a  party  charged  with  crime  is  a  material  ingredient  In  the 
issue  of  the  case,  other  acts  and  declarations  of  a  similar  character,  tend- 
ing to  establish  such  intent  or  knowledge,  are  proper  evidence  to  be  ad- 
mitted, provided  they  are  not  too  remotely  connected  with  the  offense 
charged;  and  what  are  the  limits  as  to  time  and  circumstances  is  for  the 
court,  In  its  discretion,  to  determine.     Trogdon's  Case,  31  Grat.   862. 

Evidence  to  prove  knowledge — Character  of  accused. — On  the  question 
whether  the  accused  bought  the  goods  knowing  them  to  have  been  stolen, 
the  evidence  being  circumstantial,  evidence  of  the  good  character,  of  the 
accused  is  competent.     Hey's  Case,  32  Grat.  946,  34  Am.  Rep.  799. 

Possession  of  the  fruits  of  crimes-Presumption. — The  unexplained 
possession  of  the  fruits  of  larceny  is  prima  facie  evidence  of  the  guilt 
of  that  crime.  But  no  such  presumption  is  raised  by  the  possession  of 
objects  taken  from  a  house  that  has  been  burglarized  or  from  the  person 
of  one  who  has  been  murdered.  Taliaferro's  Case,  77  Va.  411;  Wright's 
Case,  82  Va.  183;  Kibler's  Case,  94  Va.  804,  26  S.  E.  858;  Walker's  Case, 
28  Grat.  976;  Porterfield's  Case,  91  Va.  806,  22  S.  E.  352;  Price's 
Case,  21  Grat.  846;  Tyler's  Case,  120  Va.  868,  91  S.  E.  171. 

The  receiving  of  a  stolen  bank  note  was  held  not  the  receiving  of 
stolen  goods,  within  the  meaning  of  the  act  of  1792,  chapter  109.  Ruther- 
ford's Case,  2  Va.  Cae.  141. 

For  other  cases  bearing  on  false  pretences,  see  section  4469. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  146,  section  18. 

Sec.  4449.    Buying  or  receiving  certain  goods  with  intent  to  de> 
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fraud. — If  any  person  buy  or  receive  second-hand  gprate-baskets, 
keys,  bells  and  bell-fixtures,  gas-fixtures,  water-fixtures,  water- 
pipes,  gas-pipes,  or  any  part  of  such  fixtures  or  pipes  with  intent 
to  defraud  he  shall  be  confined  in  jail  not  less  than  one  month 
nor  more  than  six  months.  Possession  of  any  such  second-hand 
baskets,  keys,  bells  and  bell-fixtures,  water-fixtures,  gas-fixtures, 
water-pipes,  gas-pipes,  or  any  part  of  such  fixtures  or  pipes  if 
bought  or  received  from  any  other  person  than  the  manufacturer 
thereof  or  his  authonze;!  agent  or  the  owner  thereof  shall  be  prima 
facie  evidence  of  such  intent.     (1893-4,  p.  509.) 

ReTisors'  Note. — See  Acts  1918,  chapter  811,  p.  485. 

Sec  4460.  Bnyin;,  etc.,  pig  or  railroad  iron,  brass,  metal,  or  any 
coanpodtion  thereof  with  intent  to  defraud;  how  puiiished;  posses- 
■i<m  evidence  of  intent. — ^If  any  person  buy  or  receive  pig  iron,  or 
railroad  iron,  brass,  metal,  or  any  composition  thereof  with  in- 
tent to  defraud  he  shall  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  two  years  or  in  the  discretion  of  the  jury 
in  jail  not  exceeding  one  year.  Possession  of  any  pig  iron  or 
railroad  iron,  brass,  metal,  or  any  composition  thereof  if  bought 
or  received  from  any  other  person  than  the  manufacturer  thereof 
or  his  authorized  agent  or  of  a  regularly  licensed  dealer  therein 
shall  be  prima  facie  evidence  of  such  intent.  (Code  1887,  §  3715. 
1889-90,  p.  30.) 

Under  this  section  it  is  essential  for  the  Commonwealth  to  prove 
that  such  articles  were  bought  or  received  in  the  manner  forbidden  by 
the  statute  before  any  presumption  will  arise  from  the  possession  of 
such  articles.  This  presumption  arising  from  possession  is  of  intent, 
and  not  of  the  fact  that  the  articles  were  bought  or  received.  Goldman's 
Case.  100  Va.  865,  42  S.  E.  923. 

Cited  but  not  construed.  Runde  v.  Commonwealth,  108  Va.  873, 
61   S.  B.  792. 

Sec.  4451.  Embezzlement  deemed  larceny;  indictment;  statement 
from  attorney  for  the  Commonwealth. — If  any  person  wrongfully 
and  fraudulently  use,  dispose  of,  conceal,  or  embezzle  any  money, 
bill,  note,  check,  order,  draft,  bond,  receipt,  bill  of  lading,  or  any 
other  personal  property,  tangible  or  intangible,  which  he  shall 
have  received  for  another,  or  for  his  employer,  principal,  or  bailor, 
or  by  virtue  of  his  ofBce,  trust,  or  employment,  or  which  shall  have 
been  entrusted  or  delivered  to  him  by  another,  or  by  any  court, 
corporation,  or  company,  he  shall  be  deemed  guilty  of  larceny  there- 
of, and  may  be  indicted  as  for  simple  larceny,  but  proof  of  embez- 
zlement under  this  section  shall  be  sufficient  to  sustain  the  charge. 
On  the  trial  of  every  indictment  for  larceny,  however,  the  de- 
fendant, if  he  demands  it,  shall  be  entitled  to  a  statement  in  writ- 
ing from  the  attorney  for  the  Commonwealth  of  what  statute  he 
intends  to  rely  upon  to  ask  for  conviction.  (Code  1887,  §  3716; 
1895-6,  p.  676.) 

Revlsora*  Note. — Two  important  changes  have  been  orade  in  this 
section. 
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Near  the  beginning  of  it  the  word  "property"  has  been  changed 
to  "personal  property,  tangible  or  intangible."  This  diange  makes  the 
decision  in  Pitsnogle  ▼.  Com.,  91  Va.  810,  22  S.  E.  SSI,  statutory  in 
plain  terms. 

As  to  the  second  change,  in  view  of  the  fact  that  upon  am  indict- 
ment for  larceny  the  proof  may  show  simple  larceny,  embezzl«nent, 
obtaining  goods  by  false  pretenses,  or  fraadnlent  removal  of  goods  which 
have  been  levied  on,  etc.,  the  revisors  have  considered  it  wise  to  add 
the  provision  fonnd  In  the  last  sentence  of  the  section. 

As  to  what  is  proper  eTidence  to  prove  embezzlement  of  a  check,  see 
Sbinn's  Case,  32  Qrat.  899. 

On  an  indictment  for  larceny,  proof  of  embezzlement  is  sufficient 
to  sustain  the  charge.  Pitsnogle's  Case,  91  Va.  808,  811,  22  S.  B.  861, 
60  Am.  St.  Rep.  867.     See,  also,  notes  to  sections  4440,  4448. 

In  the  prosecution  of  a  prisoner  for  embezzlement  by  substituting 
worthless  for  good  securities,  the  worthless  character  of  the  securities 
substituted  must  be  shown  by  witnesses  who  are  present  and  testify  aa 
to  facts  within  ■  their  personal  knowledge.  The  impossibility  of  pro- 
curing such  witnesses  cannot  justify  the  Introduction  of  improper  evi- 
dence.    Wadley's  Case,  98  Va.  803,  35  S.  E.  452. 

The  conversion  of  property  under  a  bona  fide  claim  of  ownership  is 
not  embezzlement.  To  constitute  embezzlement  there  must  be  a  fraudu- 
lent intent  to  deprive  the  owner  of  his  property  permanently.  Wadley's 
Case,  98  Va.  803,  36  S.  E.  462,  6  Va.  Law  Reg.  822,  note. 

As  to  what  description  of  money  is  sufficient  in  prosecution  for  em- 
bezzlement, see  section  4870. 

See  notes  to  section  4926. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  146,  section  19. 

Sec.  4452.  Embezzlement  by  officers,  etc.,  of  public  funds;  how 
punished;  default  in  paying  over  funds  evidence  of  guilt. — If  any 
officer,  agent,  or  employee  of  the  State  or  of  any  city,  town,  or 
county  or  the  deputy  of  any  such  officer  having  custody  of  public 
funds  knowingly  misuse  or  misappropriate  the  same  or  knowingly 
dispose  thereof  otherwise  than  in  accordance  with  law  he  shall 
be  confined  in  the  penitentiary  not  le°S8  than  one  nor  more  than 
ten  years,  and  any  default  of  such  officer,  agent,  employee,  or 
deputy  in  paying  over  said  funds  to  the  proper  authorities  when 
required  by  law  to  do  so  shall  be  deemed  prima  facie  evidence  of 
his  guilt.     (Code  1887,  §  3717;  1891-2,  p.  748.) 

A  publication  stating  that  the  plalntltr,  a  chief  of  police,  had  col- 
lected certain  fines  of  an  official,  which  fines  did  not  appear  by  the 
records  to  have  been  recorded,  is  not  a  charge  of  crime  under  this  or 
the  preceding  section.    Moss  v.  Harwood,  102  Va.  386,  46  S.  E.  385. 

In  the  prosecution  of  a  justice  for  embezzling  money  collected  by 
him  as  a  fine,  it  Is  not  necessary  to  show  the  magisterial  district  In  which 
the  justice  was  an  officer.     Robinson  v.  Com.,  104  Va.  888.  62  S.  E.  690. 

In  a  prosecution  of  embezzlement  against  a  justice  for  money  col- 
lected by  him  as  a  fine,  a  conviction  may  be  had  on  showing  a  misappro- 
priation of  a  part  of  it.     Id. 

Where  a  justice  of  the  peace  collects  a  fine  and  misuses  or  mis- 
appropriates the  same  he  is  indictable  under  this  section.     Id. 

Under  a  charge  of  embezzlement  the  fact  that  defendant  made  re- 
stitution of  the  fruits  of  his  crime  after  the  completion  of  the  offense  is 
no  defense.    Id. 

In  a  prosecution  of  a  justice  for  embezzlement  of  funds  collected 
by  him  as  a  fine,  evidence  as  to  the  custom  of  other  justices  with  refer- 
ence to  paying  same  over  should  be  excluded.     Id. 
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For  W.  Va.   decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  145,  section  19. 

Sc)c.  4463.  Sale,  pled^,  etc.,  of  goods,  produce^  etc,  belonging  to 
another  and  failure  to  pay  over  proceeds,  deemed  larceny. — ^If  any 
person  store  or  ship  goods,  wares,  merchandise,  grain,  flour,  or 
other  produce  or  commodity,  in  his  own  name,  being  in  the  posses- 
sion thereof  for  or  on  account  of  another,  and  sell,  negotiate, 
pledge,  or  hypothecate  the  same,  or  any  part  thereof,  or  the  re- 
ceipt or  bill  of  lading  received  therefor,  and  fraudulently  fail  to 
account  for  or  pay  over  to  his  principal,  or  the  owner  of  the  prop- 
erty, the  amount  so  received  on  such  sale,  negotiation,  pledge,  or 
hypothecation,  he  shall  be  deemed  guilty  of  larceny  thereof.  (Code 
1887,  §  3718;  1895-6,  p.  676.) 

Embezzlement  by  waterman  holding  himselt  out  to  be  captain  of  a 
boat.     Smith's  Case,  4  Orat.  532. 

Sec.  4464.  Failure  to  perform  promise  to  deliver  crop,  or,  etc.,  in 
retnm  tor  advances,  deemed  larceny. — If  any  person  obtain  from 
another  an  advance  of  money,  merchandise,  or  other  thing,  upon 
a  promise  in  writing  that  he  will  send  or  deliver  to  such  other  person  ' 
his  crop,  or  other  property,  and  fraudulently  fail  or  refuse  to  per- 
form such  promise,  and  also  fail  to  make  good  such  advance,  he 
shall  be  deemed  guilty  of  the  larceny  of  such  money,  merchandise, 
or  other  thing.     (Code  1887,  §  3719.) 

Revlsora'  Note. — The  words  "and  also  fail  to  make  good  such  ad- 
VMicn"  inserted  after  the  second  "{womise"  are  new. 

See  Acts  1918,  chapter  179,  p.  812.  The  act  of  1016  (Acts  1916, 
p.  12)  referred  to  in  the  title  of  the  act  of  1918  (bat  not  in  the  enacting 
daose)  does  not  appear  in  this  Code. 

Sec.  4466.  In  relation  to  the  fraudulent  conversion  of  proper^ 
held  under  a  tmst  deed. — ^Whenever  any  person  is  in  possession  of 
any  personal  property,  in  any  capacity,  the  title  or  ownership  of 
which  he  has  agreed  in  writing  shall  be  or  remain  in  another,  and 
such  person  so  in  possession  shall  fraudulently  sell,  pledge,  pawn, 
or  remove  from  the  premises  where  it  has  been  agreed  that  the 
property  shall  remain,  and  refuse  to  disclose  the  location  thereof, 
or  otherwise  dispose  of  the  property  without  the  written  consent 
of  the  owner  or  the  person  in  whom  the  title  is,  or  if  such  writing 
be  a  deed  of  trust,  without  the  written  consent  of  the  trustee  or 
beneficiary  in  such  deed  of  trust,  he  shall  be  deemed  guilty  of 
the  larceny  thereof;  and  in  any  prosecution  hereunder,  the  fact 
that  such  person,  after  demand  therefor  by  the  person  in  whom 
the  tit\e  or  ownership  of  the  property  is,  or  his  agent,  shall  fail 
or  refuse  to  disclose  to  such  claimant  or  his  agent,  the  location  of 
the  property,  or  to  surrender  the  same,  shall  be  prima  facie  evi- 
dence of  the  violation  of  the  provisions  of  this  section. 

This  section  shall  not  be  construed  to  interfere  with  the  rights 
of  any  innocent  third  party  purchasing  said  property,  unless  such 
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writing  shall  be  docketed  or  recorded  as  provided  by  law.    (1887, 
p.  505;  1897-8,  p.  371;  1904,  p.  331;  1916,  p.  513.) 

Sec.  4456.  Failure  to  pay  for  or  refusal  to  return  goods,  waresi 
or  merchandise  delivered  for  seleption  or  approval  larceny  in  cer- 
tain cases. — ^If  any  person  shall  solicit  and  obtain  from  any  licensed 
merchant  any  goods,  wares  or  merchandise  for  examination  or  ap- 
proval, and  shall  thereafter,  upon  written  demand,  refuse  or  fail 
to  return  the  same  to  such  merchant  in  unused  condition,  or  to  pay 
for  the  same,  such  person  so  offending  shall  be  deemed  guilty  of 
the  larceny  thereof.  But  the  provisions  of  this  section  shall  not  ap- 
ply unless  such  written  demand  be  made  within  five  days  after  de- 
livery, and*  unless  the  goods,  wares  or  merchandise  shall  have  at- 
tached to  them  or  to  the  package  in  which  they  are  contained  a  la- 
bel, card  or  tag  containing  the  words,  "Delivered  for  selection  or 
approval."     (1916,  p.  498.) 

Revisers*  Note. — ^The  act  from  which  this  section  is  talcen  pro- 
vided that,  "If  any  person,  WITH  INTENT  TO  CHEAT  AND  DEFRAUD, 
fihall  solicit  and  obtain,"  etc.  The  capitalized  words  are  omitted,  be- 
cause if  there  be  the  intent  to  cheat  and  defrand,  the  person  is  gailty 
of  obtaining  property  under  false  pretenses  under  section  4450.  As 
revised,  Uie  section  makes  the  intent  to  cheat  and  defraud  unnecessary. 

Sec.  4457.  Frauduleoit  entries,  or,  etc.,  with  intent,  etc.,  in  ac- 
counts, by  officers  or  clerks  of  banks,  or  joint  stock  company;  how 
punished. — If  any  officer  or  clerk  of  any  bank  or  joint  stock  com- 
pany make,  alter,  or  omit  to  make  any  entry  in  any  account  kept 
in  such  bank,  or  by  such  company,  with  intent,  in  so  doing,  to  con- 
ceal the  true  state  of  such  account,  or  to  defraud  the  said  bank 
or  company,  or  to  enable  or  assist  any  person  to  obtain  money  to 
which  he  was  not  entitled,  such  officer  or  clerk  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  years.  (Code 
1887,  §  3720.) 

Sec.  4458.  Destroying  or  concealing  a  will;  how  punished. — ^If 
any  person  fraudulently  destroy  or  conceal  any  will  or  codicil,  with 
intent  to  prevent  the  probate  thereof,  he  shall  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  five  years.  (Code 
1887,  §  3721.) 

See  7  Va.  Law  Reg.  455,  461,  462. 

Sec.  4469.  Obtaining  money,  etc.,  by  false  pretense,  etc.,  with  in- 
tent, etc.,  larceny;  obtaining  signature  by  false  pretense,  etc.,  with 
such  intent,  forgery. — If  any  person  obtain,  by  anj'  false  pretense 
or  token,  from  any  person,  with  intent  to  defraud,  money  or  other 
property  which  may  be  the  subject  of  larceny,  he  shall  be  deemed 
guilty  of  larceny  thereof;  or  if  he  obtain,  by  any  false  pretense 
or  token,  with  such  intent,  the  signature  of  any  person  to  a  writing, 
tlie  false  making  whereof  would,  be  forgery,  he  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  yeara.  (Code 
1887,  §  3722.) 
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Revlsora'  Note. — Material  Increase  in  the  punishment.  Formerly 
the  confinement  in  the  penitentiary  wa«  one  to  five  years.  This  did  not  har> 
monlze  with  the  punishment  iwovlded  for  by  section  4489  (section  S787, 
as  found  in  Acts  1013,  p.  Ill),  that  is  to  say,  one  to  ten  years.  As  re- 
vised, section  4486  makes  the  punishment  two  to  ten  years.  The  punish- 
ment prescribed  in  the  two  sections  Is  now  the  same. 

For  ''An  act  to  punish  the  making  or  use  of  false  statements  to  ob- 
tain property  or  credit,"'  see  Acts  1018,  p.  4SS. 

Elements  of  the  olf^ise. — Four  things  must  concur  to  constitute  the 
offense  described  in  the  statute:  (1)  An  intent  to  defraud;  (2)  actual 
fraud  committed;  (3)  false  pretences  must  be  used  for  the  purpose  of 
perpetrating  tbe  fraud;  (4)  the  fraud  must  be  accomplished  by  means  of 
the  false  pretences.     Anable's  Case  24  Grat.  667. 

The  gravamen  of  the  offense  is  that  the  pretences  are  false.     Id. 

The  false  pretences  must  have  been  believed  by  the  party  whose  prop- 
erty was  taken  (Trogdon's  Case,  31  Grat.  864),  and  must  have. had  a 
decided  weight  and  influence  upon  the  mind  of  the  owner  (Fay's  Case, 
28  Grat.  912). 

The  fraudulent  Intent  must  be  averred  and  proved  (Anable's  Case, 
24  Grat.  563,  570;  Trogdon's  Case,  31  Grat.  872);  and  must  have  ex- 
isted at  the  time  the  false  pretences  were  made  by  which  the  money  was 
obtained  (Fay's  Case,  28  Grat.  912);  and  is  a  question  of  fact  for  the 
jury  (Trogdon's  Case,  31  Grat.  862);  and  may  be  proved  iby  other  acts 
and  declaratlobs  of  a  simiUr  character,  tending  to  establish  such  intent 
or  knowledge,  provided  they  are  not  too  remotely  connected  with  the 
offense  charged  (Hey's  Case,  32  Grat.  946,  34  Am.  Rep.  799;  Trogdon's 
Case,  supra). 

In  an  Indictment  for  larceny,  proof  of  obtaining  money  by  false  pre- 
tences will  sustain  the  indictment.  But,  to  sustain  the  prosecution,  the 
Commonwealth  must  prove  every  ingredient  required  in  an>  indictment 
for  obtaining  money  by  false  pretences.  Fay's  Case,  28  Grat.  912; 
Trodgdon's  Case,  31  Grat.  862.  See,  also,  notes  to  sections  4440,  4448; 
and  Leftwich's  Case,  20  Grat.  716;  Price's  Case,  21  Grat.  846;  Dowdy's 
Case.  9  Grat.  727,  60  Am.  Dec.  314;  Anable's  Case,  24  Grat.  566;  L«wiB 
v.  Com.,  120  -Va.  875,  91  S.  E.  174. 

If  clerk  charge  tbe  jury  in  the  usual  form  of  larceny,  and  it  ap- 
pears that  the  money  charged  to  have  been  stolen  was  obtained  by  false 
pretences,  another  charge  by  the  clerk  is  neither  necessary  nor  proper. 
Dull's  Case,  25  Grat.  966. 

Accessories. — As  to  what  conduct  will  amount  to  aiding  and  at>etting 
tbe  crime,  see  DuU's  Case,  26  Grat.  966. 

Description  of  subject-matter. — The  general  rule  as  to  the  descrip- 
tion of  the  subject-matter  is  that  it  should  be  described  with  such  a  cer- 
tainty as  will  enable  the  jury  to  decide  whether  the  chattel  proved  to 
have  been  stolen  is  the  very  same  with  that  upon  which  the  indictment  is 
founded,  and  show  judicially  to  the  court  that  it  could  have  been  the 
subject-matter  of  the  offense  charged,  and  enable  the  defendant  to  plead 
his  acquittal  or  conviction  to  a  subsequent  indictment  relating  to  the  same 
chattel.     Anable's  Case,  24  Grat.  663. 

Accused  was  charged  in  the  indictment  with  the  larceny  of  money, 
whereas  the  proof  showed  the  larceny  of  a  check,  on  'which  the  money 
was  obtained.  Held,  that  the  ultimate  offense  of  obtaining  money  by 
false  pretences  was  supported  by  the  evidence  that  such  money  was 
fraudulently  obtained  by  means  of  a  check  fraudulently  acquired,  and  that 
in  every  real  sense  money  was  paid  to  the  accused,  hence,  that  the  charge 
in  the  Indictment  was  substantially  proved.  Lewis  v.  Com.,  120  Va.  876, 
91  S.  B.  174. 

As  to  what  description  of  money  is  sufficient  in  prosecution  for 
obtaining  money  under  false  pretences,  see  section  4870  and  notes. 

False  token — What  is  meant  by — ^A  false  token  Is  some  real  visible 
mark  or  thing,  such  as  a  key  or  ring  presented  by  the  party  as  coming 
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from  a  third  person,  by  which  the  person  defrauded  Is  deceived.    Note  to 
Speer's  Case,  2  Va.  Cas.  67. 

Cheat  at  common  law. — Falsely  procuring  the  goods  of  others  by  means 
of  a  false  and  counterfeit  note  purporting  to  be  the  note  of  a  bank,  but 
which  bank  never  existed,  knowing  said  note  to  be  false  and  counterfeit, 
Is  indictable  as  a  cheat  at  common  law.    Com.  v.  Speer.  2  Va.  Cas.  66. 

For  W.  Va.   decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  145,  section  23. 

Sec.  4460.  To  punish  false  pretense  in  obtaining  re^tration  of 
cattle  and  other  animals  and  giving  false  pedigree. — ^Every  person 
who  by  any  false  pretense  shall  obtain  from  any  club,  association, 
society,  or  company  for  improving  the  breed  of  cattle,  horses, 
sheep,  swine,  or  other  domestic  animals  the  registration  of  any 
animal  in  the  herd  register  pr  other  register  of  any  such  club,  as- 
sociation, society,  or  company,  or  a  transfer  of  any  such  registra- 
tion, and  every  person  who  shall  knowingly  give  a  false  pedigree 
of  any  animal  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  confinement  in  jail  for  a  period 
not  exceeding  twelve  months  or  fined  not  exceeding  five  hundred 
dollars  or  both.     (1887,  p.  38.) 

Sec.  4461.  Sale  of  goods  marked  "sterling,"  and  "starling  sil- 
ver."— ^A  person  who  makes  or  sells  or  offers  to  sell  or  dispose  of 
or  has  in  his  possession  with  intent  to  sell  or  dispose  of  any  article 
of  merchandise  marked,  stamped,  or  branded  with  the  words  "ster- 
ling" or  "sterling  silver,"  or  encased  or  enclosed  in  any  box,  pack- 
age, cover,  or  wrapper,  or  other  thing  in  or  by  which  the  said 
article  is  packed,  enclosed,  or  otherwise  prepared  -for  sale  or  dis- 
position having  thereon  any  engraving  or  printed  label,  stamp,  im- 
print, mark,  or  trade-mark  indicating  or  denoting  by  such  marking, 
stamping,  branding,  engraving,  or  printing  that  such  article  is 
silver,  sterling  silver,  or  solid  silver,  unless  nine  hundred  and 
twenty-five  one  thousandths  part  of  the  component  parts  of  the  met- 
.  al  of  which  the  said  article  manufactured  is  pure  silver,  is  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  and  fifty  dollars 
and  in  default  of  payment  be  confined  in  jail  not  less  than 
ten  nor  more  than  sixty  days  or  both.    (1895-6,  p.  349.) 

Sec.  4462.  Sale  of  goods  marked  "coin  silver." — A  person  who 
makes  or  sells  or  offers  to  sell  or  dispose  of  or  has  in  his  possession 
with  intent  to  sell  or  dispose  of  any  article  of  merchandise  marked, 
stamped,  or  branded  with  words  "coin"  or  "coin  silver,"  or  en- 
cased or  enclosed  in  any  box,  package,  cover,  or  wrapper,  or  other 
thing  in  or  by  which  the  said  article  is  packed,  enclosed,  or  other- 
wise prepared  for  sale  or  disposition  having  thereon  any  engraving 
or  printed  label,  stamp,  imprint,  mark  or  trade-mark  indicating  or 
denoting  by  such  marking,  stamping,  branding,  engraving,  or  print- 
ing that  such  article  is  coin  or  coin  silver,  unless  nine  hundred  one- 
thousandths  part  of  the  component  parts  of  the  metal  of  which  the 
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said  article  is  manufactured  is  pure  silver,  is  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  and  fifty  dollars 
and  in  default  of  payment  be  confined  in  jail  not  less  than  ten  nor 
more  than  sixty  days  or  both.    (1895-6,  p.  349.) 

Sec.  4463.  Begnlating  sale  of  merchandise  made  of  gold. — ^Any 
person  who  makes  or  sells  or  offers  to  sell  or  dispose  of  or  has  in  his 
possession  with  intent  to  sell  or  dispose  of  any  article  of  merchan- 
dise made  of  gold  of  a  less  carat  of  fineness  than  is  stamped  or 
marked  on  it  or  of  a  less  carat  of  fineness  than  is  engraved,  printed, 
stamped,  or  imprinted  on  the  tag,  card,  box,  label,  package,  wrap- 
per, cover,  or  other  thing  in  or  by  whic  hthe  said  article  is  packed, 
enclosed,  or  otherwise  prepared  for  sale  or  disposition  shall  be 
g^ty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  and 
fifty  dollars  for  such  offense  and  in  default  of  payment  be  con- 
fined in  jail  not  less  than  ten  nor  more  than  sixty  days  or  both 
(1895-6,  p.  349.) 

See.  4464.  Protection  of  hotels  and  boarding-houses. — ^Whoever 
puts  up  at  a  hotel  or  boarding-house  and  without  having  an  ex- 
press agreement  for  credit  procures  food,  entertainment,  or  accom- 
modation without  paying  therefor  and  with  intent  to  cheat  or  de 
fraud  the  owner  or  keeper  of  such  hotel  or  boarding-house  out  of 
the  pay  for  the  same ;  or  with  intent  to  cheat  or  defraud  such 
owner  or  keeper  out  of  the  pay  therefor  obtains  credit  at  a  hotel 
or  boarding-house  for  such  food,  entertainment,  or  accommodation 
by  means  of  any  false  show  of  baggage  or  effects  brought  thereto ; 
or  with  such  intent  obtains  credit  at  a  hotel  or  boarding-house 
for  such  food,  entertainment,  or  accommodation  through  any  mis- 
representation or  false  statement;  or  with  such  intent  removes 
or  causes  to  be  removed  any  baggage  or  effects  "from  a  hotel  or 
boarding-house,  while  there  is  a  lien  existing  thereon  for  the 
proper  charges  due  from  him  for  fare  and  board  furnished  there- 
in, shall  be  punished  by  imprisonment  not  exceeding  three  months 
or  by  fine  not  exceeding  fifty  dollars.  (1893-4,  p.  970.) 

The  constitutionality  ot  a  somewhat  similar  statute  has  been  upheld, 
in  re  Hllecke,   21  L.  R.  A.   (N.  S.)    269. 

Sec.  4465.  Fraud  in  tlie  issuance,  sale,  etc.,  of  stocks,  bonds,  etc., 
or  citj  or  town  lots;  how  punished. — ^If  any  person,  including  a 
corporation  or  association,  and  the  officers  or  agents  thereof,  alone 
or  in  common  with  others,  having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud  by  the  issuance,  sale,  promotion, 
negotiation  or  distribution  of  any  stocks,  bonds,  notes  or  other 
securities  or  contracts,  or  city,  town  or  suburban  lots,  shall  in 
or  for  executing  such  scheme  or  artifice  or  in  attempting  to  do  so, 
commit  any  overt  act  within  this  State,  such  person  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction,  be  punished  by  a  fine  of 
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not  more  than  five  thousand  dollars  or  by  confinement  in  jail  for  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment.  Prose- 
cutions for  violations  of  this  section  shall  be  only  by  indictment 
or  presentment  in  the  court  having  jurisdiction.     (1916,  p.  835  ) 

Revlsors'  Note. — TiUs  section  is  taken  from  paragraphs  one  and  four 
of  the  act  cited.  Paragravha  two  and  three  of  the  act  are  made  section 
8714,  found  in  chapter  146,  which  is  on  the  State  Corporation  Commis- 
sion. A  comiM-ehensive  law  on  frauds  of  this  nature  was  passed 
in  1018.  (Acts  1018,  p.  676). 

See  note,  2  Va.  L.  Reg.  N.  S.  146. 
Sec.  4466.  Wilfully  destroying  a  vessel;  how  punished. — If  any 
person  wilfully  scuttle,  cast  away,  or  otherwise  dispose  of,  or  in 
any  manner  destroy,  except  where  otherwise  provided,  a  ship,  ves- 
sel, or  other  water  craft,  with  intent  to  injure  or  defraud  any 
owner  thereof,  or  of  any  property  on  board  the  same,  or  any 
insurer  of  such  ship,  vessel,  or  other  water  craft,  or  any  part 
thereof,  or  any  such  property  on  board  of  same,  if  the  same  be 
of  the  value  of  fifty  dollars,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years,  but  if  it  be  of  less  value 
than  fifty  dollars,  he  shall  be  guilty  of  a  misdemeanor.  (Codo 
1887,  §  3723.) 

Revlsors'  Note.— This  section  has  I>een  rewritten  so  as  to  malce  its 
supposed  meaning  clearer,  to  make  the  meOiod  of  injury  or  destruction 
more  comprehensive,  and  to  graduate  the  punishment. 

Sec.  4467.  Poisoninir,  killing,  maiming,  or  disfiguring  horses,  cat- 
tle, or  other  beasts;  how  punished. — If  any  person  maliciously  ad- 
minister poison  to  or  expose  it  with  intent  that  it  shall  be  taken 
by  any  horse,  cattle,  or  other  beast  of  any  other  person;  or  if  he 
poison  or  kill  his  own  horse,  cattle,  or  otter  beast  for  the  purpose 
of  defrauding  any  insurer  thereof;  or  if  any  person  maliciously 
shoot,  stab,  cut,  or  wound  any  horse,  mule,  or  cattle  of  any  person 
with  intent  to  kill  or  injure  the  same,  he  shall  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years.  And  if 
any  person  unlawfully  shoot,  stab,  cut,  or  wound  any  horse,  mule, 
or  cattle  of  any  person,  or  unlawfully  and  maliciously  shoot,  stab, 
cut,  or  otherwise  wound  or  poison  any  fowl  of  another,  or  any 
dog  of  another  which  has  been  listed  or  assessed  for  taxation,  with 
intent  to  maim,  disfigure,  disable  or  kill  the  same,  he  shall  be 
guilty  of  a  misdemeanor.     (Code  1887,  §  3724;  1901-2,  p.  687.) 

Bevisors'  Note.— This  section  has  been  rewritten  and  materially 
changed.  The  punishment  is  annexed  if  the  act  cliarged  in  the  first 
part  of  the  section  is  done  maliciously  and  with  Intent  to  kill  or  IN- 
JURE. The  original  act  said  "kill  or  DESTROY."  The  original  act 
made  the  punlslunent  confinement  in  the  penitentiary  tliree  to  ten  years, 
or  in  the  discretion  of  the  Jury,  confinement  In  Jail  not  less  than  six  nor 
more  ttian  twelve  months,  and  a  fine  not  exceeding  five  hundred  dollars. 
The  revlsors  thought  that  the  offense  was  of  such  nature  that  It  should 
1>e  punished  by  confinement  in  the  penit^itiary  from  two  to  ten  years. 
As  to  acts  made  unlawful  by  the  latter  part  of  the  section,  the  revlsors 
have  extf^Mfd  the  protection  to  fowls  and  to  dogs  listed  or  assessed  for 
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UuAtlon.  The  revlsora  thou^t  the  punishment  prescribed  by  the  former 
law  too  severe.  It  fixed  the  punishment  at  from  one  to  three  years  in 
the  peifltentiary,  or  in  the  discretion  of  the  Jury,  confinement  in  Jail 
not  exceeding  twelve  months  and  a  fine  not  exceeding  one  hundred 
dollars.  Now  the  »lfense  is  simply  declared  to  be  a  ndsdemeanor. 
See  Gregory's  Forms,  No.  693. 

Sec.  4468.  Obstrnctingf  or  injuring  canal,  railroadv  etc.;  bow 
ptmished. — If  any  person  maliciously  obstruct,  remove,  or  injure 
any  part  of  a  canal,  railroad,  or  urban,  suburban  or  interurban 
electric  railway,  or  any  lines  of  any  electric  power  company,  or 
any  bridge  of  fixture  thereof,  or  maliciously  obstruct,  tamper  with, 
injure,  or  remove  any  machinery,  engine,  car,  trolley,  supply  or 
return  wires,  or  any  other  work  thereof,  or  maliciously  open,  close, 
displace,  tamper  with,  or  injure  any  switch,  switch  point,  or 
switch  lever,  or  signal  of  any  such  company,  whereby  the  life 
of  any  passenger  or  other  person  on  such  canal,  railroad,  urban, 
suburban,  or  interurban  electric  railway,  is  put  in  peril,  he  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  more  than 
ten  years ;  and,  in  the  event  of  the  death  of  any  passenger  or  other 
person  resulting  from  such  malicious  act,  the  person  so  offending 
shall  be  deemed  guilty  of  murder,  the  degree  to  be  determined  by 
the  jury. 

If  any  act  be  committed  unlawfully,  but  not  maliciously,  the 
person  so  offending  shall,  upon  conviction  thereof,  be  punished  bv 
confinement  in  the  penitentiary  not  less  than  one  nor  more  than 
three  years,  or  at  the  discretion  of  the  jury,  be  confined  in  jail  n«t 
to  exceed  twelve  months  and  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars.  (Code  1887,  §  3725;  1893- 
4,  p.  662;  1904,  p.  294;  1906,  p.  447.) 

Sec.  4469,  Being  on  track  of  railroad,  etc..  or  driving,  etc.,  any 
animal  thereon,  etc. ;  how  punished. — If  any  person  be  on  the  track 
of  a  railroad  within  one  hundred  yards  of  an  approaching  train 
otherwise  than  in,  passing  over  such  road  at  a  public  or  private 
crossing,  or  wilfully  ride,  drive,  or  lead  any  animal,  or  contrive 
for  any  animal  to  go  on  such  track,  except  in  crossing  as  aforesaid, 
without  the  consent  of  the  railroad  company  or  person  operating 
such  road,  he  shall  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars.     (Code  1887,  §  3726.) 

Sec.  4470.  Trespassexs  fbrbidden  to  jump  on  or  off  railroad  cars 
or  trains. — If  any  person,  not  being  a  passenger  or  employee, 
but  a  trespasser,  shall  jump  on  or  off  any  railroad  car 
or  train  on  its  ajrrival,  stay,  or  departure  at  or  from  any  stfltion 
or  depot  of  such  railroad,  or  on  the  passage  of  any  such  car  or 
train  over  any  part  of  any  such  railroad,  such  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  a  fine  of  not  less  than  two  dollars  and  fifty  cents, 
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nor  more  than  ten  dollars,  or  by  imprisonment  in  jail  not  exceed- 
ing thirty  days,  or  both.     (1899-00,  p.  743.) 

Sec.  4471.    Trespassing  upon  railroad  trains;  how  punished. — If 

any  person,  not  being  a  passenger  or  employee,  shall  be  found  tres- 
passing upon  any  railroad  car  or  train  of  any  railroad  in  this 
State,  by  riding  on  any  ear,  or  any  part  thereof,  on  its  arrival, 
stay,  or  departure  at  or  from  any  station  or  depot  of  such  railroad, 
or  on  the  passage  of  any  such  car  or  train  over  any  part  of  any 
such  railroad,  such  person  so  offending  shall  be  deemed  a  disorder- 
ly person,  and  on  conviction  as  such,  shall  be  punished  by  a  fine 
of  not  less  than  two  dollars  and  fifty  cents  nor  exceeding  twenty- 
five  dollars,  or  by  imprisonment  in  jail  not  exceediiig  thirty  days, 
or  both.     (1899-00,  p.  775.) 

Sec.  4472.  Taking  or  removing  waste  or  packing  from  journal 
boxes,  etc.;  how  punished. — If  any  person  shall  wilfully  and  ma- 
liciously take  01*  remove  the  waste  or  packing  from  out  any  jour- 
nal box,  or  boxes,  of  any  locomotive,  engine,  tender,  carriage, 
coach,  car,  caboose,  or  truck  used  or  operated  upon  any  railroad, 
whether  the  same  be  operated  by  steam  or  electricity,  he  shall,  up- 
on conviction  thereof,  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  three  years,  or  in  jail  not  less  than  one  nor  more 
than  twelve  months,  or  fined  not  exceeding  five  hundred  dollars. 
(1904,  p.  132.) 

Sec.  4473.  Piinishment  for  shooting  at  or  throwing  stones  oi! 
other  mi^eB  at  any  train,  car,  vessel,  or  river  craft. — If  any  person 
maliciously  shoot  at,  or  maliciously  throw  any  stones,  or  other 
missiles,  at  or  against  any  train,  or  cars  on  any  railroad  or  other 
transportation  company,  or  at,  or  against,  any  vessel  or  other 
water  craft,  whereby  the  life  of  any  passenger  or  other  person  on 
such  train  or  car,  or  on  such  vessel,  or  other  water  craft,  may  be 
put  in  peril,  the  person  or  persons  so  offending,  shall,  upon  con- 
viction thereof,  be  punished  by  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years;  and,  in  the  event  of  the 
death  of  any  passenger  or  other  person,  resulting  from  such  ma- 
licious shooting  or  throwing,  the  person  so  offending  shall  be 
deemed  guilty  of  murder,  the  degree  to  be  determined  by  the 
jury.  If  any  such  act  be  committed  unlawfully,  but  not  malicious- 
ly, the  person  so  offending  shall,  upon  conviction  thereof,  be  pun- 
ished by  confinement  in  the  penitentiary  not  less  than  one,  nor 
more  than  three  years,  or,  at  the  discretion  of  the  jury,  be  confined 
in  jail  not  to  exceed  twelve  months,  and  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars.  (1904,  p. 
293.) 

Revlsors'   Note.^The  minlmam  punishment  for  violating  tlie  first 
part  of  tlie  first  sentence  has  been  decreased  from  five  to  two  years. 

Sec.  4474.    Injuring,  destroying,  or  removing  switch-lamp,  flag- 
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lamp,  or  other  signal  used  by  any  railroad;  how  punished. — ^If  any 
person  maliciously  injure,  destroy,  or  remove  any  switch-lamp, 
flag,  or  other  signal  used  by  any  railroad  whereby  the  life  of  any 
traveler,  employee,  or  other  person  is  or  may  be  put  in  peril  he 
shall  be  punished  by  confinement  in  the  penitentiary  not  less  than 
two  nor  more  than  ten  years,  and  in  the  event  of  the  death  of  any 
traveler,  employee,  or  other  person  resulting  from  such  malicious 
injuring,  destroying,  or  removing  the  person  so  offending  shall 
be  deemed  guilty  of  murder,  the  degree  to  be  determined  by  the 
jury.  If  such  act  be  done  unlawfully  but  not  maliciously  the  of- 
fender shall,  in  the  discretion  of  the  jury,  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  three  years  or  be  eon- 
fined  in  jail  not  exceeding  twelve  months  and  fined  not  exceeding 
five  hundred  dollars ;  and  in  the  event  of  the  death  of  any  traveler, 
employee,  or  other  person  resulting  from  such  unlawful  injuring, 
destroying,  or  removing  the  person  so  offending  shall  be  deemed 
guilty  of  murder  or  of  manslaughter,  as  the  jury  may  determine. 
(1897-8,  p.  506.) 

Revlsors'  Note. — The  maximnm  conflnemeiit  In  the  penitentiary  pre- 
scribed In  the  first  part  of  the  second  sentence  has  been  decreased  from 
five  to  three  years. 

Sea  4475.  Driving,  etc.,  any  animal  on  track  of  railroad  with 
view  to  recovOT  damages;  how  punished. — If  any  person,  with  a 
view  to  the  recovery  of  damages  against  a  railroad  company,  wil- 
fully ride,  drive,  or  lead  any  animal,  or  otherwise  contrive  for  any 
animal  to  go  on  the  railroad  track  of  such  company,  and  such  ani- 
mal is  by  reason  thereof  killed  or  injured,  he  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years,  or, 
in  the  discretion  of  the  jury,  confined  in  jail  not  exceeding  one  year 
and  fined  not  exceeding  five  thousand  dollars.    (Code  1887,  §  3727.) 

Sec.  4476.  Injuy  to  or  destmction  of  fences  or  cattle  stops  along 
the  line  of  railroads  a  misdemeejior;  penalty. — ^Any  person  who 
shall  wilfully  or  maliciously  cut  or  break  down,  injure,  or  de- 
stroy any  fence  erected  along  the  line  of  any  railroad,  for  the 
purpose  of  fencing  the  track  or  depot  grounds  of  such  road,  or 
shall  break  down,  injure,  or  destroy  any  cattle  stop  along  the  line 
of  any  railroad,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished  by  confinement  in  jsdl  not  less 
than  fifteen  days,  or  fined  not  less  than  ten  dollars,  or  both.  (1899- 
00,  p.  571.) 

Revlsors'  Note. — The  insertion  of  the  words  "wilfully  or"  before 
"malicionsly"*  makes  this  section  covnr  the  offense  described  in  section 
8728  of  the  Code  of  1887.  That  section  prescribed  a  higher  penalty  than 
the  act  dted  at  the  end  of  section  4476  above,  althouKh  in  that  act  the 
word  "mAUdoosly"  and  not  "wllfnUy,"  was  nsed.  No  other  change  Is 
made  In  the  act  imnstltntlng  section  4476,  and  i^ectlon  S728  of  the  Code  of 
1887  haa  been  omitted  and  thereby  repealed. 
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Sec.  4477.  Unlawful  use  of,  or  injury  to,  telephone  and  teleg^^ph 
lines. — ^Any  person 

1.  Who  shall  maliciously  injure,  molest,  cut  down,  or  destroy 
any  telephone  or  telegraph  line,  wire,  cable,  or  pole,  or  the  ma- 
terial or  property  belonging  thereto ;  or 

2.  Who  shall  maliciously  cut,  break,  tap,  or  make  any  connec- 
tion with  any  telephone  or  telegraph  line,  wire,  cable,  or  instru- 
ment of  any  telegraph  or  telephone  company  which  has  legally  ac- 
quired the  right  of  way  by  purchase,  condemnation,  or  other- 
wise; or 

3.  Who  shall  maliciously  copy  in  any  unauthorized  manner  any 
message,  either  social,  business,  or  otherwise,  passing  over  it  in 
this  State;  or 

4.  Who  shall  wilfully  or  maliciously  prevent,  obstruct,  or  delay 
by  any  means  or  contrivance  whatsoever  the  sending,  conveyance, 
or  delivery  in  this  State  of  any  authorized  communication  by  or 
through  any  telephone  or  telegraph  line,  wire,  or  cable  under  the 
control  of  any  telephone  or  telegraph  company  doing  business  in 
this  State;  or 

5.  Who  shall  maliciously  aid,  agree  with,  employ,  or  conspire 
with  any  unauthorized  person  or  persons  to  unlawfully  do  or 
cause  to  be  done  any  of  the  acts  hereinbefore  mentioned. 

Shall  be  deemed  guilty  of  a  misdemeanor.     (1897-8,  p.  587.) 
ReTisors*    Note.— In    addition    to    clianges    in    arrangement    and 
phraseology,  the   punishment  for  a  violation  of  this  section  is  now  as 
for  a  misdemeanor,  for  which  see  section  4782. 

Sec.  4478.  To  protect  electric  light  and  power  companies,  gas 
companies,  and  cities  and  towns  from  the  theft  of  electric  curreiat 
or  gas  or  apparatus,  or  unlawful  interference  therewith. — Any  per- 
son who  shall  unlawfully  injure  or  destroy,  or  having  the  right  to 
prevent  it  shall  permit  to  be  injured  or  destroyed  any  meter,  pipe, 
conduit,  wire,  line,  post,  lamp,  or  other  apparatus  belonging  to  a 
city  or  town  or  to  a  company  engaged  in  the  manufacture  or  sale 
of  electricity  or  gas  for  lighting  or  power  purposes,  or  who  shall 
unlawfully  prevent  an  electric  or  gas  meter  from  duly  registering 
the  quantity  of  electricity  or  gas  supplied,  or  in  any  way  unlaw- 
fully interefere  with  its  proper  action  or  just  registration,  or  who 
shall  without  the  consent  of  such  company  or  city  or  town  un- 
lawfully divert  any  electric  current  from  any  wire  of  such  com- 
pany or  city  or  town,  or  who  shall  otherwise  unlawfully  use  or 
cause  to  be  used  without  the  consent  of  such  company  or  city  or 
town  any  electricity  or  gas  manufactured  or  distributed  by  such 
company  or  city  or  town,  shall  be  deemed  guilty  of  a  misdemeanor. 
(1897-8,  p.  254.) 

Rerisors'  Note. — ^The  punislunent  for  a  violation  of  this  section  is 
now  as  for  a  misdemeanor,  for  which  see  section  4782. 

Sec.  4479.    Injuring,  etc.,  any  property;,  or  removing,  etc.,  any 
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momtment  erected  for,  etc.,  or  tree  markeid  foi\  etc. ;  how  ptinished. 
— If  any  person,  unlawfully,  but  not  feloniously,  take  and  carry 
away,  or  destroy,  deface,  or  injure  any  property,  real  or  personal, 
not  his  own,  or  break  down,  destroy,  deface,  injure  or  remove  any 
monument  erected  for  the  purpose  of  marking  the  site  of  any  en- 
gagement fought  during  the  War  between  the  States,  or  for  the 
purpose  of  designating  the  boundaries  of  any  city,  town,  tract  of 
land,  or  any  tree  marked  for  that  purpose,  he  shall  be  fined  not 
less  than  five  nor  more  than  five  hundred  dollars.  (Code  1887, 
§  3729;  1914,  p.  498.) 

Statnto  embraced  slaves,  domestic  animals,  bat  not  dogs. — ^The 
statute  of  1822-3,  chapter  34,  from  which  this  section  came,  embraced 
living  domestic  animals,  and  the  fact  of  the  property  being  at  the  time 
of  the  trespass  on  the  land  of  the  defendant  did  not  prevent  the  operation 
of  the  statute.  Percavil's  Case,  4  Leigh,  686.  The  statute  embraced 
slaves  (Howard's  Case,  11  L>eigh  631);  but  not  dogs  (Maclin's  Case,  3 
Leigh,  877  [809];  Davis'  Case,  17  Grat.  617). 

A  party  removing  a  fence  from  land  to  which  he  has  a  title  is  not 
Indictable  under  the  statute.  Campbell's  Case,  2  Rob.  791.  See,  also, 
Ratcliffe's  Case,  5  Grat.  657;  Wise's  Case,  98  Va.  839,  36  S.  E.  479. 

An  indictment  charging  that  defendant  knowingly,  etc.,  removed  a 
fence  from  the  lands  of  P.,  and  did  injure  and  expose  the  growing  crop 
of  P.  then  on  said  land,  charges  but  one  offense,  and  is  valid.  Rat- 
cliffe's Case,  5  Grat.  657. 

The  offence  under  the  statute  consists  in  unlawfully  taking  away, 
etc.,  the  property  of  another,  and  it  ought  to  appear  by  the  indictment 
tbat  it  is  the  property  of  another.     Israel's  Case,  4  Leigh  677. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  145,  section  27. 

Sec.  4480.  Unauthorized  use  of  automobilee  or  motor  v^cles. — 
Any  person  who,  without  the  consent  of  the  owner,  shall  take,  or 
cause  to, be  taken,  an  automobile  or  motor  vehicle;  and  operate  or 
drive,  or  cause  the  same  to  be  operated  or  driven  for  his  own 
private  use  or  purpose,  shall  be  deemed  guilty  of  a  misdemeanor. 
(1912,  p.  566;  1916,  p.  776.) 

Revisors*  Note< — ^The  phraseoloity  of  the  present  section  deviates  the 
qneetion  of  the  application  of  the  rale  ejosdem  generis,  and  the 
ponishment  is  as  for  a  mlademeanor,  for  which  see  section  4782,  In  this 
respect  following  the  act  of  1912  cited  at  the  end  of  the  section. 

For  note  on  unauthorized  use  of  an  automobile  at  common  law,  see 
1  Va.  L.  R.  N.  S.  158. 

Sec.  4481.  PnUing  down  fences  or  leaving  open  gates ;  how  pun- 
ished.— If  any  person  without  permission  of  the  owner  pull  down 
the  fence  of  another  and  leave  the  same  down,  or  without  per- 
mission open  and  leave  open  the  gate  of  another  or  any  gate  across 
a  public  road  established  by  order  of  court,  he  shall  be  fined  not 
less  than  five  nor  more  than  twenty  dollars,  to  be  recovered  before 
a  justice  of  the  peace.    (Code  1887,  §  3730;  1891-2,  p.  403.) 

Revisors'  Note. — See,  as  affecting  this  section,  Acts  1918,  chapter 
88,  p.  140. 

Sec.  4482.  Injnries  to  public  buildings,  etc. ;  how  punished. — If 
any  person  wilfully  and  maliciously  break  any  window  or  door 
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may  be  of  aa  unchartered  bank.  Murry'a  Case,  5  Leigh,  720.  The  bank's 
charter  may  be  unconstitutional.  Hendrick's  Case,  5  Leigh  712.  It  is 
not  necessary  to  prove  the  notes  to  be  counterfeit  by  an  officer  of  the 
bank  of  which  the  notes  are  counterfeited.  Martin's  Case,  2  Leigh  745. 
Parol  evidence  is  allowed  to  prove  existence  of  bank.  Cady's  Case, 
10  Grat.  776. 

Indictment. — An  Indictment  for  causing  and  procuring  a  counter- 
felted  bank  note  to  be  offered  to  be  passed,  without  stating  by  whom 
or  how  the  accused  caused  and  procured  It  to  be  done,  is  sufUclently 
certain  and  good.  Brown's  Case,  2  Leigh  832  (769);  Murry's  Case, 
5  Leigh. 722. 

In  an  Indictment  for  passing  a  counterfeit  note  it  Is  not  necessary 
to  allege  that  the  bank  is  a  chartered  bank,  or  that  there  is  no  such  bank, 
or  that  the  note  was  passed  "to  tho  prejudice  of  another's  right,"  or 
"for  the  prisoner's  own  benefit,"  or  "for  the  benefit  of  another."  Murry's 
Case,  5  Leigh  720.     See  section  4873. 

joining  of  offenses  in  one  count. — In  the  same  count  may  he  charged 
the  offense  of  falsely  making,  forging  and  counterfeiting,  causing  to  and 
procuring  to  be  falsely  made,  forged,  or  counterfeited;  and  willing  by 
acting  and  assisting  in  the  said  false  making,  etc.  Rasnlck's  Case,  2  Va. 
Cas.  356,  and  notes  thereto  Va.  Rep.  Anno. 

Uttering  connterfeit  coin — Scienter — Fresumption  of  fact — In  a 
prosecution  for  uttering  counterfeit  coin,  guilty  knowledge  of  prisoner  Is 
an  essential  fact  to  be  proved.  There  can  be  no  presumption  of  law  from 
uiher  facts  of  this  guilty  knowledge,  though  there  may  be  a  presumption 
of  fact.  Wash's  Case,  16  Grat.  530,  and  note  thereto  Va.  Rep.  Anno. 
See,  ttlso.  Sands'  Case,  20  Grat.  801;  Hendrick's  Case,  5  Leigh  708; 
Finn's  Case,  6  Rand.  701. 

Generally. — It  is  not  necessary  to  produce  the  coin  or  to  account 
for  its  existence.    Kirk's  Case,  9  Lielgh  $27. 

One  who  brightens  base  pieces  is  guilty  of  counterfeiting.  Rasnlck's 
Case,  2  Va.  Cas.  356^ 

A  prisoner  examined  for  forging  and  counterfeiting  under  section 
4487,  and  sent  on  to  the  circuit  court,  cannot  be  indicted  under  section 
4490.     Page's  Case,  9  Leigh  687. 

See  notes  to  section  4489;  also  note  on  Forgery  and  Counterfeiting, 
Coleman's  Case,  26  Grat.  866,  Va.  Rep.  Anno.,  23  Am.  Rep.  711;  Min. 
Syn.  128,  et  seq. 

Cited,  but  not  construed,  Speer's  Case,  2  Va.  Cas.  66. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  146,  section  3. 

Sec'.  4488.  Making  or  having  in  possession  anything  designed  for 
forging  any  writing;  how  punished. — If  any  person  engrave,  stamp, 
or  east,  or  otherwise  make  or  mend,  any  plate,  block,  press,  or 
other  thing,  adapted  and  designed  for  the  forging  and  false  mak- 
ing of  any  writing  or  other  thing,  the  forging  or  false  making  where- 
of is  punishable  by  this  chapter;  or  if  such  person  have  in  pos- 
session any  such  plate,  block,  press,  or  other  thing,  with  intent 
to  use,  or  cause  or  permit  it  to  be  used,  in  forging  or  false  making 
any  such  writing  or  other  thing,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years.  (Code  1887, 
§  3736.) 

For  Indictment  under  tils  section  Insufficient  on  account  of  descrip- 
tion of  die  or  Instrument,  see  Scott's  Case,  1  Rob.  696. 

For  W.  Va.  decisions'  on  similar  statute,  see  Justls'  Annotations, 
chapter   146,   section  4. 

Sec.  4489.  Forging,  uttering,  etc.,  other  writings;  how  punished. 
— If  any  person  forge  any  writing,  other  than  such  as  is  oieiitioiied 
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in  sections  forty-four  hundred  and  eighty-four  and  forty-four  hun- 
dred and  eighty-seven,  to  the  prejudice  of  another's  right,  or  utter, 
or  attempt  to  employ  as  true,  such  forged  writing,  knowing  it  to 
be  forged,  he  shall  be  confined  in  the  penitentiary  not  less  than 
two  nor  more  than  ten  years.  (Code  1887,  §  3737;  1912,  p.  111.) 
Revlsors'  Not«. — ^Thls  section  Increases  the  minlmom  punishment 
from  one  year  to  two  years,  thus  restoring  the  Code  of  1887  as  to  the 
mtwiiwnin  punishment. 

Definition  at  common  law. — Forgery  Is  the  making  of  a  false  writ- 
ing which,  if  genuine,  would  be  apparently  of  legal  sufficiency.  Terry's 
Case,  87  Va.  674,  13  S.  E.  104;  Gordon's  Case,  100  Va.  825,  41  S.  E. 
746,  57  L.  R.  A.  744.     See  8  Va.  Law  Reg.  80-84. 

Any  forgery  which  Is  not  enumerated  in  the  statute  is  still  Indictable 
at  common  law.  Com.  t.  Ayer,  3  Cush.  (Mass.)  160;  State  v.  Morton, 
27  Vt.  310,  65  Am.  Dec.  201. 

Forgery  and  uttering  separate  offenses. — Forgery  and  uttering  a 
forged  Instrument  are  separate  ofTenses.  Johnson's  Case,  102  Va.  927, 
46   S.   E.   789. 

Subjects  of  forgery. — The  writings  must  not  be  invalid  on  their 
face.  Terry's  Case,  87  Va.  674,  13  S.  E.  104.  The  statute  predicates  the 
offense  only  of  such  writings  as  are  or  may  be  to  the  prejudice  of  an- 
other's right.  Terry's  Case,  87  Va.  672,  13  S.  E.  104;  Powell's  Case, 
11  Grat.  822.  An  instrument  is  one  of  legal  efficacy,  within  the  rules 
relating  to  forgery,  where,  by  any  possibility,  it  may  operate  to  the 
Injury  of  another.  Gordon's  Case,  100  Va.  829,  41  S.  E.  746,  67  L.  R.  A. 
744;  LJnton's  Case,  2  Va.  Cas.  476.  A  bail  bond  taken  by  a  sherilf  may 
be  a  subject  of  forgery.  Linton's  Case,  2  Va.  Cas.  476.  Also  the  forging 
of  the  indorsement  of  a  note.  Powell's  Case,  11  Grat.  822.  Also  the 
check  of  a  bank  whose  charter  is  unconstitutional.  Hondrick's  Case,  5 
Leigh  708.  Also  a  receipt.  Gordon's  Case,  100  Va.  826,  832,  41  S.  E. 
746,  67  L.  R.  A.  744.  But  a  letter  recommending  a  person  to  credit  was 
held  not  to  be  a  subject  of  forgery  at  common  law  or  under  statutes. 
Foulkes'  Case,  2  Rob.  836.  See,  also.  Proctor's  Case,  1  Va.  Cas.  4.  As 
to  forgery  of  an  instrument  void  for  want  of  revenue  stamp,  see  6  Va.  Law 
Reg.  193. 

It  is  immaterial  that  the  note  «ras  not  indorsed  by  the  payee.  Hon- 
drick's Case,   6   Leigh  707. 

Indictmentr— De«cr<p(ton  of  forged  document. — If  the  description  of 
the  document  would  be  good  in  case  of  an  indictment  for  larceny,  It  is 
sufficient.  Coleman's  Case,  26  Grat.  866,  23  Am.  Rep.  711;  Pomeroy's 
Case,  2  Va.  Cas.  342.     See  section  4871;   also  sections  4870  and   4440. 

It  is  not  necessary  to  state  who  is  the  maker  of  a  note  nor  where 
it  is  payable.  Cocke's  Case,  13  Grat.  750.  Nor  is  it  necessary  to  insert 
the  words,  "to  the  prejudice  of  another's  right."  Powell's  Case,  11 
Grat.  822.  Nor  is  it  necessary  to  state  in  the  indictment  the  person 
intended  to  be  injured.  Section  4873.  Nor  to  set  out  the  Indorsements 
on  the  note,  or  any  other  matter  written  upon  the  same  paper,  con- 
stituting no  part  of  the  note  itself,  and  not  entering  into  the  essential 
description  of  that  instrument.  Perkin's  Case,  7  Grat.  651,  56  Am.  Dec. 
123.     See,  also,  Powell's  Case,  11  Grat.  822. 

The  description  of  the  writing  in  the  indictment  as  the  indorsement 
of  the  person  whose  name  is  forged  will  not  vitiate  the  indictment,  though 
the  simulated  liability  might  hot  be  that  of  technical  Indorser,  but  of  a 
different  character.     Powell's  Case,  11  Grat.  822. 

An  indictment,  instead  of  setting  out  the  tenor  of  the  forged  notes. 
has  the  notes  annexed,  and  a  reference  thereto.  The  plea  is  the  general 
issue.  Although  this  is  a  careless  and  irregular  mode  of  counting,  the 
irregularity  is  cured  by  the  statute  of  jeofails.  Ervin's  Case,  2  Va.  337. 
Misjoinder  of  count*. — An  Indictment  charging  in  one  count  the  forgery 
of  a  check  and  of  the  Indorsement  thereon  is  not  liable  to  the  objection 
of  duplicity  or  misjoinder.     Sprouse's  Case,  81  Va.  374. 
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New  indictment— Variance — Autrefois  acquit. — First  Indictment  was  for 
forgery  of  an  order  for  forty-seven  dollars  and  twenty-flve  cents,  while 
the  order  produced  was  for  for  forty-seven  dollars  and  twenty-three 
cents.  This  was  a  variance  which  entitled  the  accused  to  acquittal  on 
that  Indictment.  But  the  acquittal  on  that  indictment  does  not  forbid 
prosecution  of  accused  on  another  indictment  for  same  forgery,  setting 
out  order  correctly.     Burress'  Case,  27  Grat.  934. 

For  indictment  as  principal  in  the  second  degree,  see  Huffman's 
Case,  6  Rand.  685;  Rasnick's  Case,  2  Va.  Gas.  366. 

Evidence. — Counterfeit  notes  passed  hy  prisoner's  confederate  in  the 
presence  of  prisoner  are  proper  evidence.  Martin's  Case,  2  Leigh  746. 
The  Commonwealth  may  disprove  the  genuineness  of  the  signature  by 
any  one  acquainted  with  the  party's  handwriting.  Martin's  Case,  2  Leigh 
745;  Foulkes'  Case,  2  Rob.  836;  Chahoon's  Case,  20  Grat.  734;  Burress' 
Case,  27  Grat.  935.  The  forged  paper  is  proper  evidence,  notwithstand- 
ing its  date  has  been  changed  since  it  was  passed.  Huffman's  Case,  6 
Rand.  685.  If  the  original  paper  be  lost,  secondary  evidence  of  the 
contents,  character,  and  description  of  the  paper  is  admissible  to  sustain 
the  prosecution.  Pendleton's  Case,  4  Leigh  694,  26  Am.  Dec.  342; 
Foulkes'  Case,  2  Rob.  837;   Cocke's  Case,  13  Grat.  755. 

Possession  oJF  similar  forged  notes  or  the  implements  *ov  making 
them  is  prima  facie  presumptive  evidence  that  the  prisoner  was  the 
forger.  Spencer's  Case,  2  Leigh  751.  As  to  evidence  to  prove  pecuniary 
condition  of  obligor  in  a  forged  note,  see  Chahoon's  Case,  20  Grat.  734; 
Sands'  Case,  Id.  800. 

As  to  prisoner's  furnishing  evidence  against  himself  which  was  not 
compulsory,  see  Sprouse's  Case,  81  "Va.  374.  As  to  effect  of  prisoner's 
failure  to  produce  evidence,  see  Chahoon's  Case,  20  Grat.   735. 

It  seems  it  is  a  question  of  fact  for  the  Jury  to  decide  by  whom  tho 
forgery  of  the  paper  was  committed.  Perkins'  Case,  7  Grat.  656,  66 
Am.  Dec.  123;  Spencer's  Case,  2  Leigh  761. 

The  accused  being  in  possession  of  the  forged  order,  drawn  in  his 
own  favor.  Is  a  fact  constituting  complete  proof  that  either  by  himself,  or 
by  false  conspiracy  with  others,  he  forged  or  assented  to  the  forgery  of 
the  instrument,  until  be  shows  that  he  is  not  the  actual  perpetrator, 
and  that  he  himself  was  not  privy.  Perkins'  Case,  7  Grat.  666,  66  Am. 
Dec.  123.     In  the  case  of  a  bank  note,  contra.     Id. 

Special  verdictr— Law  with  the  prisoner. — ^Kearns'  Case,   1   Va.  Cas. 

to». 

Attempting  to  employ  as  true  forged  writing — Scienter. — Guilty 
knowledge  of  the  prisoner  is  an  essential  fact  to  be  proved.  There  can 
be  no  presumption  of  law  from  other  facts  of  this  guilty  knowledge, 
but  it  is  to  be  judged  by  the  Jury,  and  may  be  inferred  from  the  unex- 
plained possession  of  similar  forged  writings,  and  from  having  about 
the  same  time  passed  other  writings  of  the  same  kind.  Hendrick's  Case, 
5  Leigh  708;  Martin's  Case,  2  Leigh  746;  Spencer's  Case,  Id.  751; 
Finn's  Case,  6  Rand.  701;  Wash's  Case,  16  Grat.  640;  Sands'  Case, 
20  Grat.  801;  Chahoon's  Case,  20  Orat.  734.  See.  also,  Trogdon's  Case, 
31  Orat.  862. 

There  must  also  be  a  fraudulent  intent,  of  which  the  jury  is  to 
Judge;  and  this  intent  ought  to  be  inferred  from  the  false  making  or 
any  writing  which  Is  the  subject  of  forgery.  Wash's  Case,  16  Orat. 
540;  Trogdon's  Case,  31  Grat.  871:  Sands'  Case.  20  Orat.  801;  Cha- 
hoon's Case,  20  Grat.  734. 

Any  assertion  or  declaration,  by  word  or  act,  directly  or  indirectly, 
that  the  forged  writing  is  good,  with  such  knowledge  and  intent,  is  an 
uttering  or  attempt  to  employ  as  true  the  writing.  Sands'  Case,  20  Orat. 
801:  Chahoon's  Case,  Id.  734. 

For  circumstances  making  the  bringing  suit  on  a  forged  note  an 
attempt  to  employ  the  same  as  true,  within  the  meaning  of  the  statute, 
see  Chahoon's  Case,  20  Grat.  736;  Sands'  Case,  Id.  800. 

In  all  cases  of  tendering,  offering,  passing,  or  uttering  counterfeit 
notes  the  indictment  is  sufficiently  certain  if  it  pursues  the  words  of  the 
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statute;  if  it  sets  forth  the  tenor  of  the  instrument,  thereby  giving  a 
precise  certainty;  if  it  sets  forth  the  scienter,  and  the  intent  to  defraud 
some  person  or  -corporate  body  by  name.  Brown's  Case.  2  Leigh  837 
(773). 

It  is  not  necessary  to  set.  forth  in  the  count  the  persons  whom  the 
prisoner  procured  to  forge  the  instrument,  or  with  whom  he  acted  and 
assiated  in  the  forgery.  A  general  description,  in  the  words  of  the 
statute,  is  sufficient.  Huffman's  Case,  6  Rand.  68S;  Brown's  Case,  2 
Leigh.   832    (769);    Ervin  &  Lewis'  Case,  2  Va.  Gas.   337. 

Generally. — See  notes  to  section  4487;  also  note  to  Coleman 'a 
Case.  26  Grat.  865,  Va.  Rep.  Anno.,  23  Am.  Rep.  711;  Min.  Syn.  128, 
et  seq.     See  article  in  8  Va.  Law  Reg.  79,  321. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  146,  section  5. 

Sec.  4490.  ]&ving  in  possession,  knowing^ly,  foiged  coin  or  bank 
notes,  with  intent  to  utter  same,  etc.,  or  selling  same,  etc.,  so  as  to 
oiable  another  to  do  so;  how  punished. — If  any  person  have  in  his 
possession  forged  bank  notes,  forged  or  base  coin,  such  as  are  men- 
tioned in  section  forty-four  hundred  and  eighty-seven,  knowing  the 
same  to  be  forged  or  base,  with  the  intent  to  utter  or  employ  the 
same  as  true,  or  to  sell,  exchange,  or  deliver  them,  so  as  to  enable 
any  other  person  to  utter  or  employ  them  as  true,  he  shall,  if  the 
number  of  such  notes  or  coins  in  his  possession  at  the  same  time, 
be  ten  or  more,  be  confined  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years;  and  if  the  number  be  less  than  ten,  be 
punished  as  for  a  misdemeanor.     (Code  1887,  §  3738.) 

The  charge  in  an  indictment  under  this  section  that  the  prisoner  had 
more  than  ten  pieces  of  forged  or  base  coin  on  a  certain  day  is  not  suf- 
ficient; the  indictment  must  allege  he  had  them  in  his  possession  at  the 
same  time.    Scott's  Case,  14  Grat.  687. 

The  forging  of  coin  (section  4487),  the  felonious  -having  In  possess- 
Blon  such  forged  coin  (section  4490),  and  the  uttering  and  publishing 
the  same  (section  4489), 'are  distinct  and  substantive  offenses.  They 
are  kindred  in  character,  but  it  cannot  be  said  that  any  one  is  the  major, 
and  includes  within  itself  all  the  elements  of  the  other  two  or  of  either 
of  them.  Scott's  Case,  14  Orat.  687;  Page's  Case,  9  Leigh,  683;  Mow- 
bray's Case,  11  Leigh,  643.  Therefore  a  prisoner  examined  under  sec- 
tion 4487,  as  the  law  was,  could  not  be  indicted  under  section  4490. 
Scott's  Case,  14  Grat.  687. 

See  notes  to  sections  4487  and  4489,  and  the  following  cases:  Mar- 
tin's Case,  2  Leigh  746;  Spencer's  Case,  Id.  751;  Hendrlck's  Case,  5 
Leigh  708. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  146,  section  6. 

Sec.  4491.    TKaJang  false  entry,  repord,  etc.,  in  book,  etc.,  re^ 

q[i]iiied  to  be  kept  by  chapter  two  hnndxed  and  four;  how  punidiecL 

— If  any  clerk  of  a  court,  commissioner  of  the  revenue,  physician, 
surgeon,  coroner,  or  minister  celebrating  a  marriage,  or  clerk  or 
keeper  of  the  records  of  any  religious  society,  shall,  in  any  book, 
register,  j'ecord,  certificate  or  copy  which  such  person  is  by 
chapter  two  hundred  and  four  required  to  keep,  make,  or  give, 
knowingly  make  any  fals<{,  erroneous,  or  fraudulent  entry, 
record,  registration,  or  written  statement,  he  shall,  for  every  such 
offense,  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars.    (Code  1887,  §  3739.) 
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Sec.  4492.  MaMn^  false  statement,  etc.,  for  any  record,  etc.,  re- 
quired to  be  kept  by  chapter  two  hundred  and  four;  how  punished. 
— If  any  person,  upon  whose  information  or  statement  ^y  record 
or  registration  may  lawfully  be  made  under  chapter  two  hundred 
and  four,  knowingly  give  any  false  information,  or  make  any 
false  statement  to  be  used  for  the  purpose  of  making  any  such 
record  or  registration,  he  shall,  for  every  such  offense,  be  fined  not 
less  than  fifty  nor  more  than  one  hundred  dollars.  (Code  1887, 
§  3740.) 
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Bribes  to  officers  or  candi- 
dates for  ofDce. 

Acceptance    thereof    by   offl-      4609. 
cer;  how  punished. 
Evidence  in  prosecutions  un-      4610. 
der  the  two  preceding  sec- 
tions. 

Lobbying  with  General  As-      4611. 
sembly;   how  punished. 
Employing     persons     so     to 
lobby;  how  punished.  4612. 

To  whom  the  two  preceding 
sections  not  applicable. 
Bribes  to  officers  to  prevent 
service  of  process;  how  pun- 
ished. '  4513. 
Giving  bribes  to,  or  receiv- 
ing same  by,  commissioners,       4514. 
auditor,    Jurors,    etc.;    how 
punished.  4616. 
Any  person  aiding  escape  of 
prisoner;  how  punished.  4616. 
Officer  voluntarily   suffering 
prisoner     convicted    of,    or 
charged  with,  felony,  to  es-       4517. 
cape;   how  punished.                    4518. 
Or  negligently  suffering  such 
prisoner  or  a  prisoner  not 
so  convicted  or  charged  to       4619. 
escape,  or  wilfully  refusing 
to  receive  a  prisoner;   bow       4620. 
punished. 


Prisoner,  if  convicted,  es- 
caping from  Jail;  how  pun- 
ished. 

Escape  from  Jail  of  prisoner 
not  '  sentenced;  how  pun- 
ished. 

Escape,  etc.,  by  setting  Are 
to  Jail;   how  punished. 

Officer  refusing,  delaying, 
etc.,  to  execute  process  for 
criminal;   how  punished. 

Refusal  to  aid  officer  in  exe- 
cution of  his  office;  how 
punished. 

Failure  to  obey  order  of  Jus- 
tice, etc.,  on  view  of  breach 
of  the  peace,  etc.;  how  pun- 
ished; ignorance  of  his  of- 
fice, no  excuse, 

Concealing  or  compounding 
offenses;   how  punished. 

Extortion  by  officer;  how 
punished.. 

Fraudulent  issue  of  fee  bills; 
how  punished. 

False  entries,  or  destruction 
of  records,  by  officers;  how 
punished. 

Additional  penalty. 

Theft  or  destruction  of  pub- 
lic records  by  others  than 
officers;  how  punished. 

Officer  summoning  Juror  to 
act  partially;  how  punished. 

Corruptly  procuring  Juror  to 
be  summoned;  how  pun- 
ished. 
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Sec  Sec.- 

4521.  Cases  in    which   courts   and       4524.  Fine    and    imprisonment   by 

judges  laay  punish  summa-  court    limited,    unless    jury 

rlly  for  contempt.  be  impaneled. 

4522.  Power  of  justice  to  punish       4526.  Obstructing     justice     by 

for  contempt.  threats  or  force;  how  pun- 

4623.  Appeal  from  sentence  of  jus-  Ished. 

tlce;   how;   what  justice  to  4526.  Fraud    In    drawing    jurors, 

certify;    how   appeal   heard  etc.;  how  punished. 
and  decided. 

Sec.  4493.  What  deemed  perjury. — If  any  person,  to  whom  an 
oath  is  lawfully  administered  on  any  occasion,  wilfullj'  swear 
falsely  on  such  occasion  touching  any  material  matter  or  thing, 
or  if^a  person  falsely  tliake  oath  that  any  other  person  is  twenty- 
one  years  of  age,  in  order  to  obtain  a  marriage  liciense  for  such . 
other  person,  he  shall  be  guilty  of  perjury.     (Code  1887,  §  3741.) 

Perjury. — For  definition  at  common  law,  see  Fitch's  Case,  92  Va. 
828,  24  S.  B.  272;  Pickering's  Case,  8  Grat.  628,  56  Am.  Dec.  158. 

At  common  law,  as  well  as  urder  the  statute,  tour  things  are  essen- 
tial to  constitute  the  offense:  (1)  The  oath  must  be  wilful;  (2)  it  must 
be  false;  (3)  It  must  He  taken  before  competent  authority;  (4)  the  thing 
sworn- to  must' be  material.  Rhodes'  Case,  7'8  Va.  692;  Fitch's  Case, 
92  Va.  824,  24  S.  E.  2^72;  Crump's  Case;  75  Va^  922;  Pickering's  Case, 

5  Grat.  628,  66  Am.  Dec.  158. 

The  indictment  must  charge  that  the  defendant  feloniously  and  wil- 
fully swore  fals^y,  or  must  use  in  the  place  of  the  word  "wilfully"  some 
equivalent.     Fitch's  Case,  92  Va.  824,  24  S.  E.  272. 

It  is  indispensable  to  charge  that  the  defendant  swore  falsely,  but 
not  necessary  to  avfer  that  he  swore  absolutely  and  positively.  Pitch's 
Case,  92  Va.  824,  24  S.  E.  272;  Thomas'  case,  2  Rob.  795.  See,  also. 
Cook's  Case,  1  Rob.  729. 

The  oath  may -be  before  a  justice  on  a  warrant  trial  (Litton's  Case,  - 

6  Grat.  691) :.  before  a  regimental  court  -of  inquiry  (Conner's  Case, 
2  Va.  Cas.  30);  by  a  juror  on  his  voir  dire  (Stockley's  Case,'  10  L>elgh 
678);  before  clerk  on  application  for  marriage  license  (section  4493, 
overruling  Williamson's  Case.  4  Grat.  555).  See,  also,  Maybush's 
Case,  29  Grat.  857.  For  other  ceses.  see  Roach's  Case,  1  Grat.  561; 
Lodge's  Case,  2  Grat.  579;  Calvert's  Case,  1  \{a.  Cas.  181;  Cook's  Case, 
1  Rob.  729.      . 

The  indictment  must  aver  that  the  false  testimony  was  material, 
but  it  is  not  necessary  to  set  forth  all  the  circumstances  which  render 
U  material.  Fitch's  Case,  92  Va.  824,  24  S.  B.  272.  See,  also,  on  mate- 
riality. Crump's  Case,  75  Va.  922  (garnishment  proceedings);  Calvert's 
Case,  1  Va.  Cas.  181  (insolvent  debtor's  oath);  Rhodes'  Case,  78  Va. 
692. (where  the  oath  as  to  date  was  not  material  to  the  issue);  also 
Pickering's  Case,  8  Grat.  628,  56  Am   Dec.  158. 

State  cannot  punish  for  perjury  committed  before  judicial  tribunal 
of  United  States.  In  re  Loney,  134  U.  S.  37&',  10  Sup'.  Ct.  584,  33  L.  Bd. 
949. 

Bhridence. — If  the  evidence  in  proof  of  the  crime  of  perjury  con- 
sists of  two  opposing  statements  of  the  prisoner)  and  nothing  more,  he 
cannot  be  convicted.  To  authorize  a  conviction  of  perjury,  there  must 
be  two  witnesses  testifying  to  the  falsity  of  the  statement,  or  one  witness 
with  strong  corroborating  circumstances.  Schwartz's  Case,  27  Grat.  1026, 
21  Am.  Rep.  St65;  Pickering's  Case,  8  Grat.  628,  £6  Am.  Dec.  168. 

Indictment. — ^Where  one  is  Indicted  for  swearing  contradictorily  on 
two  occasions,  prosecutor  must  elect  which  oath .  he  holds  to  be  per- 
jured, and  that  oath,  he  must  affirmatively  prove  to  be  false.  If  defen- 
dant Is  shown  to  have  sworn  contradictory  oaths,  without  more,  non 
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constat  which  is  false.  Rhodes'  Case,  78  Va.  692;  Schwartz's  Case, 
27  Orat.  1027,  21  Am.  Rep.  365. 

As  to  form  of  an  indictment  for  perjur}',  see  section  4869  and  notes. 

Upon  indictment  for  perjury,  where  it  is  a  question  whether  the 
oath  talien  is  legal  perjury,  the  court  should  not  quash  the  indictment, 
but  should  put  the  defendant  to  his  demurrer.  Litton's  Case,  6  Orat. 
<!91. 

Variance. — ^The  indictment  sets  forth  that  a  warrant  for  debt  due 
by  account;  for  rent  was  sued  out  by  the  defendant,  and  the  warrant 
given  in  evidence  shows  that  the  claim  was  not  for  rent,  but  for  other 
things;  this  is  such  a  variance  that  the  warrant  ought  not  to  be  given 
in  evidence;     Hickman's  Case,.  2   Va.,  .Cas.  323. 

C)eners|lly„ — Cited  but  not  cionstrued,  Casselman  r.  l^ias,.  1,12 
Va.  57,  70  S.  E.  479. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  1. 

See.  4494.  Perjuty  and  subornation  of  perjtiry;  how  pnnidied. 
. — If  any  person  commit  or  procure  another  person  to  commit  per- 
jury, he  shall  be  confined  in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years;  or,  in  the  discretion  of  the  jury,  be  con- 
fined in  jail  not  exceeding  one  year,  or  fined  not  exceeding  one 
thousand  dollars,  or  both.     (Code  1887,  §  3742.) 

Revisers'  Note^— This  section  no  longer  expressly  makes  a  dlstinc* 
tion  between  p«-Jary  or  subomatkm  of  perjury  committed  on  a  trial 
for  felony  and  perjnry  or  subornation  of  perjury  committed  on  any  other 
occasion;  but  It  leaves  It  in  tlie  discretion  of  the  Jury  to  Impose  the 
Jail  sentence  or  fine,  or  both,  in  any  case.  If  the  punishment  l>e  by  con- 
finement In  the  penitentiary,  nnder  the  pcvsent  section  the  term  may 
be  not  less  than  ONB  nor  moru  than  ten  years.  The  revisers  thought 
that  Juries  should  be  given  more  latitude  In  fixing  the  punishment  tor 
these  crimes.  Formeriy  It  the  perjury  was  committed  on  a  trial  tat 
felony,  the  punishment  was  by  confinement  In  the  penitentiary  not  less 
than  TWO,  nor  more  than  ten  years,  and  if  on  any  other  occasion,  by 
conflnonent  in  Jail  not  exceeding  one  year,  and  by  fine  of  not  exceeding 
one  thousand  dollars. 

In  order  to  convict  accused  of  subornation  of  perjury,  it  is  essential 
for  the  Commonwealth  to  show  that  the  person  whom  he  is  alleged  to 
have  suborned  had  committed  perjury.  Maybush's  Case,  29  Grat.  859. 
See  notes  to  section  4764? 

Accused,  after  verdict  for  subornation  of  perjury,  is  entitled  to  a  new 
trial,  if  the  person  whom  he  Is  accused  of  having  suborned  to  commit 
perjury  is  acquitted  of  the  perjury  charged.  Maybush's  Case,  29  Grat 
867. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  2. 

Cited  but  not  construed,  Samuel's  Case,  110  Va.  901,  66  S.  E. 
222. 

Sec.  4495.  Further  penalty. — ^He  shall,  moreover,  on  conviction 
thereof,  be  adjudged  forever  incapable  of  holding  any  post  men- 
tioned in  section  two  hundred  and  eighty-nine,  or  of  serving  as  a 
juror.     (Code  1887,  §  3743.) 

Bevlsors*  Note. — The  words,  "or  giving  evidence  as  a  witness," 
found  at  the  end  of  this  section  as  It  stood  b^tore  the  revision,  have  been 
omitted.    In  1  Green.  Ev.  (leth  Ed.),  section  878a,  it  is  said: 

"The  policy  of  absolute  exclusion  for  persons  convicted  of  crime 
can  no  longer  be  defended.  Nevertheless,  I^islatJon  has  not  yet  every> 
where  caaght  up  with  enll^tened  opinion.  (1)  In  the  greater  number 
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vt  Jurisdictions,  this  disqnallflcatJon  has  been  entirely  removed.  (2) 
In  a  smaller  nnmber,  It  is  retained  for  a  few  crimes— nsnally  the  crime 
of  perjnrjr.       (8)  In  a  few  Jorisdlctions,  the  old  crudities  remain." 

To  disqualify  the  convict  from  giving  evidence  as  a  witness  might 
be  very  detrlm^ital  to  third  persons,  and  In  view  of  the  fact  that  con- 
viction in  another  jurisdiction  does  not  disqualify,  the  revisers  were  of 
oirfnlon  that  this  provision  of  the  section  should  be  omitted.  See  Sam* 
Dels  V.  Conk.,  110  Va.  901,  66  S.  £.  222,  20  Anno.  Cases  880,  and  Kaln  v. 
Ab^»,  111  Va.  415,  69  S.  E.  S5S.     See  section  4779. 

Sec.  4486.  Bribes  to  officers  or  candidates  for  office. — If  auy 
person  corruptly  give,  offer,  or  promise  to  any  executive,  legisla- 
tive, or  judicial  officer,  or  to  any  candidate  for  snch  office,  and 
either  before  or  after  he  shall  have  qualified,  or  shall  have  taken 
his  seat,  any  gift  or  gratuity,  with  intent  to  influence  his  act, 
vote,  opinion,  decision,  or  judgment  on  any  matter,  question,  cause, 
or  proceeding,  which  is  or  may  be  then  pending,  or  may  by  law 
come  or  be  brought  before  him  in  his  official  capacity,  he  shall, 
upon  conviction,  be  confined  in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years.  This  section  shall  also  apply  to  a  resi- 
dent of  this  State  who,  while  temporarily  absent  therefrom  for 
that  purpose,  shall  make  such  gift,  offer  or  promise,  and  there- 
after return  to  this  State.     (Code  1887,  §  3744;  1902-3-4,  p.  823.) 

Revlson*  Mote. — ^The  phraseology  of  ihls  section  has  l>een  con- 
siderably dianged,  nith  some  change  In  meaning.  The  section  Is  ex- 
tended so  as  to  Include  candidates  for  oiHce,  as  well  as  ofBoers. 

In  an  information  against  a  J.  P.  for  bribery  in  election  of  a  clerk, 
it  ought  to  be  stated  with  certainty  that  an  election  was  holden,  and 
that  at  that  election  the  vote  was  given.    Newell's  Case,  2  Wash.  88. 

For  a  corrupt  agreement  that  was  not  within  the  statute  (1  R.  C. 
1819,  p.  669)  against  the  buying  and  selling  of  offices,  see  Com.  v. 
Callaghan  &  Holloway,  2  Va.  Gas.  460. 

The  term  "executive  officer"  is  not  limited  in  its  application  to  the 
chief  magistrate  of  the  Commonwealth,  but  embraces  as  well  inferior 
executive  officers,  whose  duties  are  for  the  most  part  ministerial.  This 
section  therefore  embraces  a  police  officer.  Haynes  v.  Com.,  104  Va.'864, 
B2  8.   B.   368. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  4. 

Sec.  4^.  Acceptance  thereof  by  officer;  bow  punished. — If  any 
executive,  legislative,  or  judicial  officer,  or  any  candidate  for  such 
office  accept  in  this  State,  or  if,  being  resident  in  this  State,  such 
officer  or  candidate  shall  go  out  of  this  State  and  accept,  and 
afterwards  return  to  and  reside  in  this  State,  any  gift  or  gratuity, 
or  any  promise  to  make  a  gift  or  do  any  act  beneficial  to  such 
officer  or  candidate  under  an  agreement,  or  with  an  understanding 
that  his  vote,  opinion,  or  judgment  shall  be  given  on  any  par- 
ticular side  of  any  question,  cause,  or  proceeding  which  is  or  may 
be  by  law  brought  before  him  in  his  official  capacity,  or  that  in 
such  capacity  he  shall  make  any  particular  nomination  or  appoint- 
ment, he  shall,  upon  conviction,  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years,  and  shall  forfeit  his 
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office  and  be  forever  incapable  of  holding  any  post  mentioned  in 
section  two  hundred  and  eighty-nine.  The  word  candidate  as  used 
in  this  and  the  preceding  section,  shall  mean-  iany  one  who  oflPers 
himself  or  is  put  forward  by  others  as  a  suitable  person  or  an 
aspirant  for  such. office,    (Code  1837,  §3745;  1902-3-4,  p.  823.) 

.  Ilevisors.''  Hot^j—this  section  now  include^  candidates.  The  (ast  sen- 
tence Is  new.  .     ,. 

Sec.  4498.  Evidence  in  prosecaUons  under  the  two  prececUnjr 
sections. — No  person  prosecuted  unijer  either,  of.  the  two.  preceding 
sections  shall  be  competent  to  testify  against  a  witness  for  the 
Commonwealth  in  such  prosecution  touching  the  giving,  or  offer- 
ing to  give,  -or  the  acceptance  of  any  bribe  by  such  witness  prior 
to  the  commencement  of  such  prosecution ;  nor  shall  any  witness 
called  by  the  court  or  Commonwealth's  attorney  and  giving  evi- 
dence for  the  prosecution,  either  before  the  grand  jury  ortne 
court  in  such  prosecution,  be  ever  proceeded  against  for  any  of- 
fense of  giving,  or  offering  to  give,  or  accepting  a  bribe  committed 
by  him  at  the  time  and  place  indicated  in  such  prosecution  f .  but 
such  witness  shall  be  compelled  to  testify,  and  for  refusing  to 
answer  questions  may,  by  the  court,  be  fined  a  sum  not  exceeding 
five  hundred  dollars,  and  be  imprisoned  for  a  term  not  exceeding 
six  months.     (1902-3-4,  p.  20.) 

Sec.  4<^.  Lobbying  with  CSeneral  Assembly;  how  pnnidied. — 
If  any  person  pay  of  receive  money  or  other  compensation,  ditectly 
or  indirectly,  for  the  purpose  of  securing  the  passage  or  defeat 
of  any  measure  by  the  General  Assembly,  he  shall  be  confined 
in  jail  not  exceeding  twelve  months,  iand  fined  not  exceedihg  five 
thousand  dollars.     (Code  1887,  §  3746.) 

The  section  was  doubtless  intended  to  apply  ta  the  use  ol  money 
in  the  line  of  bribery  and  corruption,  debauching  the  members,  or  buying 
votes,  and  not  to  contracts  with  attorneys  for  purely  professio»al  ser- 
vices, such  as  drafting  petitions,  setting  forth  client's  claim,  taking  testi- 
mony, collecting  facts,  preparing  arguments,  oral  or  written,  addresses 
to  the  Legislature  or  its  committee,  with  intention  to  reach  Its  reason 
by  argument.    Yates  v.  Robertson,  80  Va.  475. 

Sec.  4500.    |!n»ploying  persons  so  to. lobby;. Iww  pnnish^tl— If 

any.  person  employ  paid  agents  for  the  purpose  of  giving  informa- 
tion of  any  action  which  may  be  taken  by  the  General;  Assembly,  in 
order  that  said  information  may  be  used  for,  the  purpose,  of  se- 
curing the  passage  or  defeat  of  any  measure  by  the  General  As- 
sembly, he  shall  be  confined  in  jail  not  exceeding  twelve  months, 
and  fined  not  exceeding  fi.ve  thousand  dollars.  (Code  1887,  § 
3747.) 

Sec.  4601.  To  whom  the  two  preceding  sections  not  applicable. 
— The  two  preceding  sections  shall  not  apply  to  any  person  who 
may  be  invited  by  or  have  the  permission  of  any  regular  or  special 
committee  of  the  General  Assembly  to  appear  before  it,  either  for 
or  against  any  measure.  (Code  1887,  §  3748.) 
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Sec.  4502.  Bribes  to  officers  to.  prevent  service  ef  process;  how 
punished. — If  any  oflBcer,  authorized  to  serve  legal-  process,  receive 
any  money  or  other  thing  of  value,  for  omitting  or  dela}dng  to 
perform  any  duty -pertaining  to  his  office,  he  sbill  be  <ionfined  in 
'jail  not  exceeding  six  months,  and  be  ^nsd  'not  exceeding  enerhun- 
dred  dollars.     (Code  1887,  §  3749.)  .       »    .   .•  .'•• 

The  words  "to  perform  any  duty  pertaining  to  his  office"  aifl  broader 
in  scope  than  tlie  words  "to  serve  legal  process,"  and  must  be,  taken 
literally,  and  not  limited  to  the  latter  expression.  Old's  Case,  I'i  Orat. 
927. 

The  offense  punishable  by  the  statute  is  thei  omitting  or  deka>1ng  to 
perform  any  duty,  etc.,  not  the  doing' of  any  act.    Id. 

For  the  natural  and  proper  mode  ut  charging  a  violation  of  this 
statute,  see  opinion  of  Moncure,  P.,  Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  6. 

Sec.  4603.  Oiviiijf  bribes  to,  or  receiving  same  by,  commissioii- 
ers,  auditors,  JTiron,  etc.;  how  punished. — If  any  person  give,  or 
offer,  or  promise  to  ©ve,  any  money  or  other  thing  of  value,  to  a 
commissioner  appointed  by  a  court,  auditor,  arbitrator,  unlpire,  or 
juror  (although  not  impaneled),  with  intent  to  bias  his  opinion 
or  influence  his  decision  in  relation  to  any  matter  in  which  he  is 
acting  or  is  to  act,  or  if.  any  such  commissioner,  auditor,  arbi^ator, 
umpire,  or  juror,  corruptly  take  or  receive  such  mjpney  arojher 
.  thing,  he  shall  be  confined  in  jail  six  months,  and  fined  not  exceed- 
ing five  hundred  dollars.     (Code  ,1887,  §  3750.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  7. 

For  comment  upon  this  section,  see  13  Va.  Law  Keg.  48^. 
Sec.  4fi04.  Anj  person  aiding  escape  of  prisoner;  how  punished. 
— Where  a  person  is  lawfully  detained  as  a  prisoner  in  any  jail, 
prison,  or  custody,  if  any  person  convey  anything  into  the  jail  or 
prison,  with  intent  to  facilitate  the  prisoner's  escape ,  therefrom, 
or  in  any  way  aid  such  prisoner  to  escape,  or.  in  the  attempt  to 
escape  from  such  jail,  prison,  or  custody,  or  fofcibly  rescue,  or 
attempt  to  rescue  him  therefrom,  such  person,, if  the  rpscue,,or  es- 
cape be  effected,  shall,  if  the.prispper  w;as  detained  pn  conviction 
or  chiarge  of  felony,  be  'coilfiried  in  the  penitentiary  not,  l^ss  t,l^an 
one  nor  more  than  five  years;  and  if  the  same  be  not  effected,  or 
if  the  prisoner  was  npt  detained  on  such  conviction  or  charge,  be 
confined  in  jail  six  months^  and  fined  not  exceeding  five  hundred 
dollars.     (Code  1887,  §  3751.),  '  , 

Commented  upon  In  13  Va;  lAw  Reg.  170.      '    ■  '' 

Sec.  4606.  Officer  volantarily  suffering  prisoner  convicted  of,  or 
ehai^ped  with,  felony,  to  escape;  how  punished. — If  any  sheriff, 
jailor,  or  other  ofiicer,  or  any  guard,  or  other  person  suinmoned 
or  employed  by  any  such  sheriff,  jailor,  or  other  oflBcer,  voluntarily 
suffer  a  prisoner  convicted  of  or  charged  with  felony,  to  escape 
from  his  custody,  he  shall  be  confined  in  the  penitentiary  not  less 
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than  two  nor  more  than  ten  years.     (Code  1887,  §  3752;  1899-00, 
p.  353.) 

Commented  upon  in  13  Va.  Law  Reg.  170. 
Sec.  4506.  Or  nflglijren.tl7  mSmxtg  such  prisoner  or  a  prisoner 
not  80  convicted  or  charged  to  escape,  or  wilfully  refosing  to  re- 
ceive a  prisoner;  how  pimiahed. — If  any  sheriff,  jailor,  or  other 
officer,  or  any  guard  or  other  person  summoned  or  employed  by 
such  sheriff,  jailor,  or  other  officer,  negligently  suffer  a  prisoner 
convicted  of  or  charged  with  felony,  or  voluntarily  or  negligently 
suffer  a  prisoner  convicted  of,  or  charged  with,  an  offense,  not  a 
felony,  to  escape  from  his  custody,  or  wilfully  refuse  to  receive 
into  his  custody  a  person  lawfully  committed  thereto,  he  shall  be 
confined  in  jail  not  exceeding  six  months,  or  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars.  (Code  1887,  §  3753; 
1899-00,  p.  353.) 

The  sheriff  of  one  county  cannot  be  prosecuted  in  another  tor  haying 
dismissed  a  prisoner  in  his  own  county,    Lewis'  Case,  4  Leigh  664. 

A  sheriff  is  not  liable  for  his  deputy's  dismissal  of  a  prisoner.     Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  147,  section  10. 

Conunented  upon  in  13  Va.  Law  Reg.  170. 

Seo.  4607.  Prisonepr,  if  convicted  escaping  from  jail;  how  pnn- 
ilhed. — ^If  any  person  confined  in  jail  on  conviction  of  a  criminal 
offense  escape  thence  by  force  or  violence,  other  than  by  setting 
fire  thereto,  he  shall  be  confined  in  the  penitentiary  one  year,  if 
previously  sentenced  to  confinement  therein,  or  be  confined  in 
jail  six  months,  if  previously  sentenced  to  confinement  in  jail:  the 
term  of  confinement  under  thid  section  to  commence  from  the  ex- 
piration of  the  former  sentesace.     (Code  1887,  §  3754.) 

The  former  sentence  does  not  expire  until  the  prisoner  has  suffered 
the  full  amount  of  imprisonment;  and  if  prisoner  escapes  before  he  has 
served  out  a  sentence,  when  he  is  retaptured  he  must  be  held  In  Jail 
till  he  actually  suffers  the  full  amount  of  the  term,  and  this  though  he 
has  been  indicted  for  his  escape.    Cleek's  Case,  21  Grat.  777. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations' 
chapter  147,  section  11. 

Sec.  4608.  Escape  from  jail  of  prisoner  not  sentenced;  how* 
punished. — ^If  any  person,  lawfully  imprisoned  in  jail  and  not  sen- 
tenced on  conviction  of  a  criminal  offense,  escape  from  jail  by 
force  or  violence,  other  than  by  setting  fire  thereto,  he  shall  be 
confined  in  jail  not  exceeding  one  year.     (Code  1887,  §  3755.) 

Sec.  4609«  Escape,  etc,  by  setting  fire  to  jail;  how  pnnished. — 
If  any  person,  lawfully  imprisoned  in  jail,  escape,  or  attempt  to 
escape  therefrom,  by  setting  fire  thereto,  he  shall  be  confined  in  the 
penitentiary  not  less  than  three  nor  more  than  ten  years.  (Code 
1887,  §  3756.) 

Sec.  4510.  Officer  refuting,  delaying,  etc.,  to  ezecote  process  for 
criminal;  how  punished. — If  any  officer  willfully  and  corruptly  re- 
fuse to  execute  any  lawful  process,  requiring  him  to  apprehend  or 
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confine  a  person  convicted  of,  or  charged  with,  an  offense,  or  wil- 
fully and  corruptly  omit  or  delay  to  execute  such  process,  whereby 
such  person  shall  escape  and  go  at  large,  such  ofiScer  shall  be  con- 
fined in  jail  not  exceeding  six  months,  and  be  fined  not  exceeding 
five  hundred  dollars.     (Code  1887,  §  3757.) 

.  8eo.  4611.  Befnsal  to  aid  officer  in  exeoation  of  his  oflSoe;  how 
puniahed. — ^If  any  person,  on  being  required  by  any  sheriff  or 
other  officer,  refuse  or  neglect  to  assist  him  in  the  execution  of  his 
office  in  a  criminal  case,  or  in  the  preservation  pf  the  peace,  or 
the  apprehending  or  securing  of  any  person  for  a  breach  of  the 
peace,  or  in  any  case  of  escape  or  rescue,  he  shall  be  confined  in 
jail  not  exceeding  six  months,  and  be  fined  not  exceeding  one  hun- 
dred dollars.     (Code  1887,  §  3758.) 

Sec.  4612.  FailTire  to  obey  ordor  of  justice,  etc.,  on  view  of 
breach  of  the  peace,  etc.;  how  punished;  ignorance  of  hia  office,  no 
excuse. — ^If  any  person,  being  required  by  a  justice  or  other  con- 
servator of  the  peace  on  view  of  a  breach  of  the  peace  or  other 
offense,  to  bring  before  him  the  offender,  refuse  or  neglect  to  obey 
the  justice  or  other  conservator  of  the  peace,  he  shall  be  punished 
as  is  provided  in  the  preceding  section  for  refusing  to  assist  a 
sheriff;  and  if  the  justice  or  other  conservator  of  the  peace  de 
dare  himself  or  be  known  to  be  such  to  the  person  so  refusing  or 
neglecting,  ignorance  of  his  office  shall  not  be  pleaded  as  an  ex- 
cuse.    (Code  1887,  §  3759.) 

Sec.  4613.  Concealing  or  componnding  offenses  i  how  punished. 
— ^If  any  person,  knowing  of  the  commission  of  an  offense,  take 
any  money  or  reward,  or  an  engagement  therefor,  upon  an  agree- 
ment or  understanding,  expressed  or  implied,  to  compound  or 
eoneeal  such  offense,  or  not  to  prosecute  therefor,  or  not  to  give 
evidence  thereof,  he  shall,  if  such  offense  be  felony,  be  confined 
in  jail  not  more  than  one  year,  and  fined  not  exceeding  five  hun- 
dred dollars ;  and  if  such  offense  be  not  a  felony,  unless  it  be  pun- 
ishable merely  by  forfeiture  to  him,  he  shall  be  confined  in  jail 
not  exceeding  six  months,  and  fined  not  exceeding  one  hundred 
doUars.     (Code  1887,  §  3760.) 

For  W.  Va.  decisions  on  aimllar  statnte,  see  JuBtis'  Annotations' 
chapter  147,  section  19. 

Sec.  4614.  Extortion  by  officer;  how  punished. — If  any  officer, 
for  performing  an  official  duty  for  which  a  fee  or  compensation 
is  allowed  or  provided  by  law,  knowingly  demand  and  receive  a 
greater  fee  or  compensation  than  is  so  allowed  or  provided,  he 
shall  be  fined  not  exceeding  fifty  dollars.    (Code  1887,  §  3761.) 

Sec.  4616.  Fraudulent  issue  of  fee  bills;  how  punish^. — If  any 
person,  authorized  by  law  to  charge  fees  for  services  performed 
by  him,  and  issue  bills  therefor,  fraudulently  issue  a  fee  bill  for 
a  service  not  performed  by  him,  or  for  more  than  he  is  entitled 
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to,  he  shall  be  fined  not  exceeding  five  hundred  dollars.     (Code 
1887,  §  3762.) 

Sec.  4516.  False  entries,  or  destruction  of  records),  hj  officers; 
how  punished. — If  a  clerk  of  any  court,  or  other  public  officer, 
fraudulently  make  a  false  entry,  or  erase,  alter,  secrete,  or  destroy 
any  record  -in  -his  keeping  and  belonging  to  his  office",  he  shall  be 
confined  in  jail  not  exceeding  one  year,  and  fined  not  exceeding 
one  thousand  dollars.  (Code  1887,  §  3763.) 

Sec.  4517.  Additional  penalty. — Any  person,  convicted  under 
either  of  the  two  preceding  sections,  shall  forfeit  his  office,  and 
be  forever  incapable  of  holding  any  post  mentioned  in  section  two 
hundred  and  eighty-nine.    (Code  1887,  §  3764.) 

Sec.  4518.  Theft  or  destruction  of  pnblic  records  by  others  than 
offioeBB;'how  punished. — If  any  person  steal,  or  fraudulently  secrete 
or  destroy, -a  public  record  or  part  hereof,  he  shall,  if  the  offense 
be  not  embraced  by  section  forty-five  hundred  and  sixteen,  'be' 
confined  in  jail  not  exceeding  one  year,  and  fined  not  exceeding 
one  thousand  dollars.    (Code  1887,  §  3765.) 

Seb.  4519.  Officer  sununonin^r  juror  to  act  partially;  how  pun- 
ished.— If  any  sheriff  or  other  officer  corruptly,  or  through  favor 
or  ill-will,  summon  a  juror,  with  intent  that  such  juror  shall  find 
a  verdict  for  or  against  either  party,  he  shall  be  fined  not  exceeding 
.five  hundred  dollars,  and  forfeit  his  office,  and  be  forever  incapable 
of  holding  any  post  mentioned  in  section  two  hundred  and  eighty- 
nine^    <Code  1887,  §  3766.)  '* 

Sec.  4620.  Cotra|>tly  procuring  juror  to  be  summoned;  how 
punished. — If  any  person  procure,  or  attempt  to  procure,  a  juror  to 
be  summoned,  with  intent  that  such  juror  shall  find  a  verdict  for 
or  against  either  party,  he  shall  be  fined  not  exceeding  five  hundred 
dollars.     (Code  1887,  §  3767.) 

Stfo.  4521.    Cases  in  which  courts  and  judges  may  punish  sum- . 
maiily  for  contempt.— The  courts  and  judges  may  issue  attach- 
ments for'  contempt,  and  punish  them  summarily,  only  in  the  cases 
following : 

First.  Misbehavior  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  or  interrupt  the  administration  of  justice. 

Second.  Violence,  or  threats  of  violence,  to  a  judge  or  officer  of 
the  court,  or  to  a  juror,  witness,  or  party  going  to,  attending,  or 
returning  from  the  court,  for  or  in  respect  of  any  act  or  proceeding 
had  or  to  be  had  in  such  court. 

Third.  Obscene,  contemptuous,  or  insulting  language  addressed 
to  or  published  of  a  judge  for  or  in  respect  of  any  act,  or  pro- 
ceeding had,  or  to  be  had,  in  such  court,  or  like  language  used  in 
his  presence  and  intended  for  his  hearing,  for  or  in  respect  of  such 
act  or  proceeding. 
(1860) 
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Fourth.  Misbehavior  of  an  officer  of  the  court  in  his  official  char- 
acter. 

Fifth.  Disobedience  or  resistance  of  an  officer  of  the  court,  juror, 
witness,  or  other  person  to  any  lawful  process,  judgment,  decree, 
or  order  of  the  said  court.  (Code  1887,  §  3768;  1897-8,  p.  548;  1904, 
p.  309.) 

Revlaors'  Note. — The  words,  "or  published  of."  found  in  line  two  of 
the  third  soty^visioM,  are  new,  and  tlieir  insertion  changes  the  holding 
in  Yoder  t.  Com.,  107  Va.,  at  pp.  831,  882,  57  S.  E.  581. 

Contempt— IMrect  and  ConstructlTe— Distinction.— The  substantial 
difference  between  a  direct  and  constructive  contempt  is  one  of  pro- 
cedure. The  court  may  proceed  on  its  Own  knowledge  of  the  facts, 
where  the  contempt  is  in  the  presence  of  the  court,  and  punish  the  of- 
fender without  further  proof,  while  in  contempt  not  -in  the  presence  of 
the  court  (constructive  contempt)  the  offender  mUst  be  brought  before 
the  court  by  a  rule;  but  the  power  to  punish  is  the  same  in  both  cases. 
Burdett's  Case,  103  Va.  838,  48  S.  E.  878. 

Powers  of  courts  in  contempt  cases. — There  is  an  inherent  power  of 
self-defense  and  self-preservation  in  the  courts  of  this  State  created  by 
the  Constitution,  which  may  be  regulated  by  the  General  Assembly, 
but  cannot  be  destroyed  or  so  diminished  as  to  be  rendered  ineffectual 
thereby.  It  is  a  power  in  the  breast  of  the  cffurt,  and  the  Qeneral 
Assembly  cannot  deprive  such  courts  of  the  puwdr  to  summarily  punish 
for  contempt  by  providing  for  a  trial  by  jury  in  such  cases.  Carter's 
Case,  96  Va.  791,  807,  816,  32  S.  E.  780,  45  L.  R.  A.  310;  Well's 
Case,  21  Grat.  503;  Dandridge's  Case,  2  Va.  Cas.  408;  Burdett's  Case, 
103  Va.  838,  48  S.  E.   878. 

Therefore  the  act  of  1897-8,  p.  548,  was  unconstiiul tonal  in  so  far 
as  it  gave  the  accused  in  case  of  indirect  contempts  the  choice  of  trial 
by  Jury  or  the  court.  Carter's  Case,  96  <Va.  805  32  S.  E.  780,  46  L>.  R.  A. 
310.  See,  also,  4  Va.  Law  Reg.  49,  281,  345,  392;  also,  5  Va.  Law  Reg. 
200. 

The  power  to  punish  "summarily"  for  contempt  is  a  power  to  punish 
without  the  Intervention  of  a  Jury  and  is  limited  to  the  classes  of  con- 
tempt  set  forth  in  this  section,  the  provisions  of  which  are  reasonable 
and  do  not  so  far  abridge  or  inipalr  the  powers  of  courts  as  to  render 
them  incapable  of  efficient  exercise  of  their  functions.  Voder's  Case, 
107  Va.  823,   67  S.  E.  581. 

Right  of  appeaL — But  the  act  of  1897-8,  p.  548,  in  so  far  as  It 
allowed  an  appeal  to  the  Court  of  Appeals  in  all  cases  of  contempts, 
was  constitutional.  Trimble's  Case,  96  Va.  818,  32  S.  E.  786.  (N.  B. 
The  subsection  of  act  1897-8,  p.  648,  is  no  longer  law.)  See  as  to  right 
of  appeal,  section  4932  and  notes. 

Contempt — ^Wliat  Constitutes — Instances. — ^For  what  constitutes  con- 
tempt, see  2  Barton's  L.  Pr.  (2d  Ed.)  774,  et.  seq. 

Instances. — Insult  off  the  bench  in  regard  to  an  opinion  delivered  by 
Judge  in  court,  Dandridge's  Case,  2  Va.  Cas.  408;  suit  In  false  name, 
Howard  v.  Rawson,  2  Leigh  733;  commissioners  executing  decree  after 
an  appeal  granted,  McLaughlin  v.  Janney,  6  Grat.  609;  disobeying  an 
injunction,  Baltimore  &  O.  R.  Co.  v.  City  of  Wheeling,  13  Grat.  40,  57; 
interference  with  a  receiver  without  the  permission  of  the  court,  Thorn- 
ton V.  W.  Sav.  Bank,  76  Va.  432;  resisting  the  execution  of  the  court's 
order  to  open  a  road,  Bailey's  Case,  78  Va.  19;  failure  to  obey  peremp- 
tory mandamus,  Cromwell's  Case,  95  Va.  254,  28  S.  E.  1023;  preventing 
duly  summoned  witnesses  from  attending  court,  Peely's  Case,  2  Va. 
Cas.  1 :  attorney  sending  false  telegram  to  Judge  in  order  to '  delay 
case,  Carter's  Case,  96  Va.  791,  802,  32  S.  E.  780,  45  L.  R.  A.  310; 
refusal  to  testify  before  grand  Jury,  Kendrick's  Case,  78  Va.  490;  news- 
paper publications,  Elam  t.  Com.,  4  Va.  Law  Reg.  520;  6  Va.  Law  Reg. 
792. 

While  any  citizen  may  comment  upon  the  decisions  and  proceed- 
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loss  Of  a  court,  and  discuss  their  correctness,  and  the  fitness  or  unfit- 
ness of  the  judges,  and  the  fidelity  with  which  thejr  pertorm  their 
duties,  he  has  no  right  to  attempt,  by  libellous  publications,  to  degrade 
the  tribunal,  for  such  publications  are  an  abuse  of  the  liberty  of  the 
press,  and  summary  punishment,  as  for  a  contempt,  of  the  author  of  a 
libellous  newspaper  anicle  is  not  an  invasion  of  the  liberty  of  the  press, 
but  is  to  be  exercised  with  utmosil  caution.  Burdett's  Case,  103  Va.  838. 
48  S.  E.  878. 

Courts  have  power  to  punish,  as  for  a. contempt,  libellous  publica- 
tions upon  the  court,  or  the  judge  thereof  in  his  official  capacity,  and 
such  power  exists  as  well  after  a  case  has  been  finally  disposed  of  as 
where  it  is  still  pending.      Burdett's  Case,   103   Va.   838,   48  S.  E.   878. 

Where  an  agent  in  charge  of  the  aftairs  of  a  branch  of  a  corpora- 
tion has  been  notified  of  the  appointment  of  receivers  to  take  charge 
of  the  affairs  of  the  corporation,  and  thereafter  wrongfully  pays  over 
funds  of  which  he  was  custodian  to  a  creditor  of  the  corporation,  he  is 
guilty  of  a  contempt.  Camden  v.  Virginia  Safe  Dep.  Co.,  115  Va.  20, 
78  S.  E.   596. 

Fifth  auMivUion  of  section. — The  language  of  the  fourth  (now  fifth) 
clause  of  this  section  embraces  only  such  judgments  for  contempt  as  are 
designed  to  enforce  performance  or  obedience,  and  not  to  punish  for  an 
offense.     Wells'  Case,  21  Orat.  504. 

Disobedience  of  a  decree  of  the  court  comes  within  the  fifth  subdivi- 
sion of  this  section,  and  the  judge  may  punish  summarily.  Forbes  v. 
State  Council,  107  Va.  853,  60  S.  E.  81. 

Instances  of  I>ehavlor  not  amounting  to  contenipt.^Riot  during 
recess  of  court,  Stuart's  Case,  2  Va.  Cas.  320;  hiding  from  sheriff  to 
avoid  service  of  summons  to  testify  before  grand  jury,  Deskins'  Case, 
4  Leigh  685;  failure  of  a  member  of  a  volunteer  military  company  to 
answer  jury  summons,  Miller's  Case,  80  Va.  33;  unauthorized  acts  of 
employees  disclaimed  by  employer.  Postal  Tel.  Co.  v.  N.  &  W.  R.  R.,  88 
Va.  929,  14  S.  E.  691;  attorney  acting  in  good  faith  for  what  he  believed 
the  best  Interest  of  his  client  and  from  no  disrespect  of  the  court.  Wells* 
Case,  21  Orat.  509;  filing  protest  against  action  of  court  by  justice  there- 
of, Stokeley's  Case,  1  Va.  Cas.  330;  failure  of  attorney  to  be  present 
when  his  case  was  called  and  time  agreed,  owing  to  his  detention  in 
another  case,  protracted  longer  than  he  had  anticipated,  Wise's  Case, 
97  Va.  779,  34  S.  E.  453;  refusal  to  obey  vague  and  uncertain  decree. 
Birchett  v.  Boiling,  5  Munf.  442. 

The  publication  in  a  newspaper  of  insulting  language  concerning  a 
judge  with  respect  to  proceedings  had  in  his  court  cannot  be  said  to  be 
"addressed  to  the  judge,"  and  is  therefore  not  within  this  section. 
Voder's  Case,  107  Va.  823,  57  S.  E.  581.  Criticised  in  note  to  Toder  v. 
Com.,  13  Va.  Law  Reg.  313,  and  also  see  editorial,  13  Va.  Law  Reg.  320. 
"The  revised  section  overturns  this  decision. 

A  person  cannot  be  punished  for  contempt  for  disobedience  or  re- 
sistance of  a  decree  appointing  a  receiver,  when  he  was  not  a  party  to 
the  suit,  had  no  knowledge  of  its  existence  or  the  appointment  of  the 
receiver,  and  where  the  decree  appointing  the  receiver  contained  no 
mandate,  direction  or  prohibition  against  him.  Kidd  v.  Virginia  Deposit 
Co.,  113  iVa.  612,  76  8.  B.  146. 

Bhrldence  necessary  to  convict. — ^The  proceeding  to  punish  for  con- 
tempt Is  criminal  or  quasi  criminal  in  its  nature,  and  the  rules  of  evi- 
dence applicable  in  criminal  cases  prevail.  Mere  preponderance  of  evi- 
dence is  not  sufficient  to  convict,  but  the  offense  charged  must  be  proved 
beyond  a  reasonable  doubt.  The  parties  must  be  brought  clearly  within 
the  terms  of  the  statute  before  they  can  be  punished  summarily  for  con- 
tempt.    Kidd  V.  Virginia  Deposit  Co.,  113  Va.  612,  75  S.  E.  145. 

Proceedings  in  contempt  cases. — Title. — Before  attachment  they  may 
be  entitled  in  the  suit  in  which  the  contempt  is  alleged;  afterwards  they 
should  be  entitled  on  the  criminal  side  of  the  court.  6  Va.  Law  Reg.  862. 
Nature — How  reviewed. — A  proceeding  for  contempt  is  in  the  nature  ot 
a  criminal  proceeding,  and  the  judgment  can  be  reviewed  by  a  superior 
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tribunal  by  writ  of  error  only,  and  not  on  application  for  a  writ  of 
habeas  corpus.  B.  &  O.  R.  R.  v.  City  of  WheelinK,  13  Grat.  40,  57; 
Cromwell's  Case,  95  Va.  264,  28  S.  E.  1023.  And  while  formerly  not 
all  judgments  in  contempt  cases  could  be  reviewed,  now  "any  Judgment 
of  conyictlon  for  contempt"  may  be  reviewed  on  writ  of  error,  and  this 
provision  of  the  statute  is  constitutiopal.  Trimble's  Case.  96  Va.  818. 
32  S.  B.  786. 

The  attachment. — An  attachment  for  contempt  has  no  other  object  than 
to  bring  the  party  into  court.  Therefore,  when  the  contempt  is  in  open 
court,  there  is  no  need  of  process  to  bring  him  in,  nor  of  interrogatories 
to  ascertain  what  has  occurred  in  open  court.  Where  the  contempt  is 
not  in  open  court,  the  usual  course  is  to  issue  a  rule  to  show  cause  why 
an  attachment  should  not  issue,  though  the  attachment  sometimes  issues 
without  the  rule.  Dandridge's  Case,  2  Va.  Cas.  408.  For  further  pro- 
ceedings, see  same  case;  also  Morris  v.  dreel,  1  Va.  Cas.  333;  2  Barton's 
L.   Pr.    {2d  Ed.)    773-776. 

An  attachment  for  contempt  in  disobedience  of  a  decree  of  the 
chancery  court  will  only  lie  for  disobedience  of  what  is  decreed,  and  not 
for  what  may  be  decreed.     Taliaferro  v.  Horde's  Adm'r,  1  Rand.  242. 

The  sheriff  is  the  proper  officer  to  execute  the  order  of  attachment  for 
contempt.    Hook  v.  Ross,  1  Hen.  &  M.  319. 

Where  contempt  not  established. — In  a  proceeding  for  contempt,  where 
the  contempt  is  not  established,  it  is  error  to  seek  to  enforce  the  return 
of  money  improperly  paid  by  an  order  directing  the  imprisonment  of  the 
defendant  if  the  money  be  not  paid.  Kldd  v.  Virginia  Deposit  Co.,  113' 
Va.  612,  76  S.  E.  14S. 

'D^Baaea, — With  respect  to  conduct  or  language,  where  the  intent 
with  which  a  thing  is  said  or  done  gives  color  and  character  to  the  act 
Or  words,  a  disclaimer  of  any  purpose  to  be  guilty  of  a  contempt  or  to 
destroy  or  impair  the  authority  due  to  the  court  is  a  good  defense. 
Carter's  Case,  96  Va.  800,  32  S.  E.  780,  45  L.  R.  A.  310;  Well's  Case, 
21  Orat.  600.  But  this  is  true  only  of  language  or  acts  of  doubtful 
Import,  and  which  may  reasonably  bear  two  constructions.  Carter's 
Case.  96  Va.  803,  32  S.  E.  780,  46  L..  R.  A.  310.  See,  also  Trimble's 
Case.  96  Va.  818.  32  S.  E.  786. 

For  case  where  party  disclaiming  evil  intent  under  oath  was  dis- 
charged. Postal  Telegraph  Cable  Co.  v.  N.  &  W.  R.  R.  Co.,  88  Va.  929. 
14  S.  E.  691.  ^ 

In  a  prosecution  for  contempt  in  publishing  a  libel,  the  fact  that  the 
defendant  thought  the  court  had  adjourned  constitutes  no  defense. 
Burdett's  Case,  103  Va.  838,  48  S.  E.  878. 

Where  there  is  a  decree  for  the  payment  of  money  and  an  order 
of  attachment  if  the  money  be  not  paid,  the  payment  of  money  in  accord- 
ance with  the  terms  of  a  decree,  or  inability  upon  the  part  of  the  de- 
fendant to  pay  it  on  account  of  poverty.  Insolvency,  or  other  cause  not 
attributable  to  any  fault  of  respondent,  should  be  taken  as  a  satisfac- 
tion.    Camden  v.  Virginia  Safe  Dep.  Co.,  116  Va.  20,  78  S.  E.  696. 

Cienerally.^ — ^As  to  court's  power  to  remit  fine  for  contempt,  see 
section  2667;  bill  of  exceptions,  section  4929;  suspension  of  execution 
of  sentence,  section  4930;  writs  of  error,  section  4932. 

On  subject  of  contempt  generally,  see  2  Barton's  L.  Pr.  (2d  Ed.) 
772-778;  note  to  Wells'  Case,  21  Grat.  600,  Va.  Rep.  Anno;  article  17 
Va.  L.  Reg.  102;  editorials,  20  Va.  L.  Reg.  149;  20  Va.  L.  Reg.  660; 
2  Va.  L.  Reg.  N.  S.  70. 

Cited  in  note  to  a  review  of  the  case  of  Carter  v.  Commonwealth, 
1  Va.  L.  R.  N.  S.  65  8. 

Discussed.  13  Va.  Law  J.  588. 

Sec.  4522.  Power  of  justice  to  punish  for  contempt. — A  justice, 
while  engaged  in  the  trial  of  a  case,  or  in  any  judicial  proceeding, 
shall  have  the  same  power  and  jurisdiction  as  a  court  to  puni^ 
summarily  for  contempt,  but  in  no  case  shall  the  fine  exceed 
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twenty  dollars,  or  the  imprisonment  exceed  ten  days,  for  the  same 
contempt.  .  (Code  1887,  §  3769.) 

Seic.  4623.  Appeal  from  sentence  of  justice;  how;  what  justice 
to  certify;  how  appeal  heard  and  decided. — Any  person  sentenced 
to  pay  a  fine,  or  to  imprisonment,  under  the  preceding  section,  may 
appeal  therefrom  to  the  court  of  the  county  or  corporation  in 
which  the  justice  resides,  or  to  the  judge  thereof  in  vacation,  upon 
entering  into  a  recognizance  bef pre  the  justice,  with  surety  and  in 
a  penalty  deemed  sufficient,  to  appear  before  said  court  on  the  first 
day  of  the  n^xt  term,  or  before  the  judge  in  vacation,  to  answer 
for  the  offense.  If  such  appeal  be  taken,  a  certificate  of  the  con- 
viction and  the  particular  circumstances  of  the  offense,  together 
with  the  recognizance,,  shall  forthwith  be  transmitted  by  the  jus- 
tice to  the  clerk  of  said  court,  who  shall  immediately  deliver  the 
same  to  the  judge  thereof;  Such  judge  may  hear  the  case  in  term 
or  in  vacation  upon  the  said  certificate  and  any  legal  testimony  ad- 
duced on  either. side,  and  make  such  order  therein  as  n^ay  seem 
to  him  proper.  Such  order  when  made  in  vacation  shall  be .  en- 
tered in  the  order  book  of  the  court  and  have  the  same  force  and 
effect  as  an  order  entered  in  term.     (Code  1887,  §  3770.) 

See.  4524.  Fine  and  imprisonment  by  court  limited,  unless  jury 
be  itopaneled.^No  court  shall,  without  a  jury,  for  any  such  con- 
tempt as  is  mentioned  in  the  first  class  embraced  in  section  forty- . 
fivC'  hundred  and  twenty-one,  impose  a  fine  exceeding  fifty  dollars, 
or  imprison  more  than  ten  days;  but  in  any  such  case  the  court  may 
impanel  a  jury  (without  an  indictment,  information,  or  any  formal 
pleading),  to  ascertain  the  fine  or  imprisonment  proper  to  be  in- 
flicted, and  may  give  judgment  according  to  the  verdict.  (Code 
1887,  §  3771.)      •. 

Tbe  limitation  of  the  duration  of  tlie  punishment  for  contempt  Im-' 
posed  \)y  this  section  applies  only  to  the  -contempts  mentioned  in  the 
first  clause  of  section  4521.     Voder's  €ase,  107  'Va.  82S,  67  S.  E.  581. 

Sec.  4525.  Obstructing  Justice  by  threats.or  force;  how  puniahedi 
— If  any  person,  by  threats,  or  force,  attempt  to  intimidate  or  im- 
pede a  judge,  justiiie,  juror,  witness,  or  an  officer  of  a  court,  or  any 
sergeant,  constable,  or  other  peace  officer  or  any  revenue  officer,  in 
the  discharge  of  his  duty,  or  to  obstruct  or  impede  the  administra- 
tion of  justice,  in  any  court,  he  shall  be  deemed  to  be  guilty  of  a 
misdemeanpr.    (Code  1887,  §  3772.) 

Using  means  to  prevent  and  preventing  a  witness  from  attending 
court  who  had  been  duly  summoned  is  a  contempt  of  court,  which  may 
be  punished  by  Information.     Feely's  Case,  2  Va.  Cas.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations' 
chapter  147,  section  30.  ' 

Sec.  4526.    Fraud  in  drawing'  jurors,  etc. ;  how  punished.^— If  any 

persjon  be  guilty  of  any  fraud,  either  by  tampering  with  the  jury 
box  previously  to  a  draft,  or  in  drawing  a  juror,  or  in  returning 
into  the  jury  box  the  name  of  any  person  which  has  lawfully  been 
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drawn  out  and  drawing  and  sabstituting  another  in  his  stead,  or 
in  any  other  way  in  drawing  of  jurors,  he  shall  be  confined  in  jail 
not  exceeding  one  year  and  fined  not  exceeding  five  thousand  dol- 
lars.    (Code  1887,  §  3773.) 

For  comment  <ipon  this  section,  see  13  Va.  Law  Reg.  488. 


OHAPTEB182. 
'    Offenses  Aglainst  the  Peace. 

Sec  Sec; 

4527.  Judges     and  .  Justices    may  .     4532.  Pujalshment    qf    rioter,  and 

suppress    riots,    etc.;    tbelr  person  engaged  In  unlawful 

duties    as    to    same;     who  '              or     tumultuous     assembly,' 

deemed  a  rioter.  when     dwelling    house    in- 

4528.  Persons' arrested  therefor  to  Jured  and  when  not. 

be^  committed  on  failure  to  4533.  Riotous    or   disorderly    con- 
give  ball.  ^'^'^^  °^  train   ot   street  car 
.,._     ^   J          '   J     ii       ,  ,„       ,  a  miadshieanor. 

4529.  Judge    or    Justice    falling  in  Carnrlnir  concealed  Weaoons- 

hU  duty;  how  punished.  *^'*-  <f  fry"i»  conceaiea  weapons, 

how  punished ;  forfeiture  of 

4530.  If  persons  disobey  order  of      .  weapons;  how  disposed  of; 

Judge    or     Justice    to    dis-  ^535  prohibiting    the    selling    or 

perse,   he   may  require  as-  :•  having,  in  possession  black- 

o^^'^'^-                               •  ■       '  Jacks, -etc. 

4531.  Judges,  Justices,  and  persons  4.536.  Punishment  for  using  abus- 

acting  under    their    orders,  give  language  to  another, 

guiltless,  if  a  person  killed  4537.  ThreaU  of  death  or  bodily 

or    wounded;    if    either    of  injury  to  a  person  or  mem- 

them  killed,  all  engaged  in  jj^r  of  his  family;  how  pun- 

the  assembly  guilty.  Ished. 

Sec.  4627.  Judges  and  justioes  may  suppress  riots,  etc.;  their 
duties  as  to  same;  who  deemed  a  rioter.— All  judges  and  justices 
may  suppress  riots,  routs,  and  unlawful  assemblies  within  their 
jurisdiction.  And  it  shall  be  the  duty  of  each  of  them  to  go  among, 
or  as  near  as  may  be  with  safety  to,  persons  riotously,  tumultuously, 
or  unlawfully  assembled,  and  in  the  name  of  the  law  command 
them  to  disperse ;  and  if  they,  shall  not  thereupon  immediately  and 
peaceably  disperse,  such  judge  or  justice  giving  the  command,  and 
any  other' present,  shall  command  the  assistance  of  all  persona 
present,  and  of  the  sheriff  or  sergeant  of  the  coUbty  or  corporation, 
with  his  posse,  if  need  be,  in  arresting  and  securing  those  so  assem- 
bled. If  any  person  present,  on  being  required  to  give  his  assist- 
ance or  depart,  fail  to  obey,  he  shall  be  deelned  a  rioter.  (Code 
1887,  §  3774.) 

See  Mackaboy's  Case,  2  Va.  Cas.  268. 

Sec.  4628.  Persons  arrested  therefor  to  be  committed  on  failure 
to  give  bcul. — If  a  person  be  arrested  for  a  riot,  rout,  or  unlawful 
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assembly,  the  judge  or  justice  ordering  the  arrest,  or  any  other  jus- 
tice, shall  commit  him  to  jail,  unless  he  shall  enter  into  recog- 
nizance, with  sufficient  surety,  to  appear  before  the  court  having 
jurisdiction  of  the  offense,  at  its  next  term,  to  answer  therefor, 
and  in  the  meantime  to  be  of  good  behavior  and  keep  the  peace. 
(Code  1887,  §  3775.) 

Sec.  4629.  Judge  or  justice  failing^  in  his  duty;  how  pnniflhed. — 
If  any  judge  or  justice  have  notice  of  a  riotous,  tumultuous,  or 
unlawful  assembly,  in  the  county  or  corporation  in  which  he  re- 
sides, and  fail  to  proceed  immediately  to  the  place  of  such  assem- 
bly, or  as  near  as  he  may  safely,  or  fail  to  exercise  his  authority 
for  suppressing  it  and  arresting  the  offenders,  he  shall  be  fined 
not  exceeding  one  hundred  dollars.     (Code  1887,  §  3776.) 

Sec.  4530.  If  persons  disobey  order  of  jud^fe  or  justice  to  dis- 
perse, he  may  require  assistance. — ^If  any  persons,  engaged  in  such 
assembly,  being  commanded  as  aforesaid  to  disperse,  fail  to  do  so 
without 'delay,  any  such  judge  or  justice  may  require  .the  aid  of  a 
sufficient  number  of  persons,  in  arms  or  otherwise,  and  proceed,  in 
such  manner  as  he  may  deem  expedient,  to  disperse  and  suppress 
such  assembly,  and  arrest  and  secure  those  engaged  in  it.  (Code 
1887,  §  3777.) 

Sec.  4631.  Judges,  justices,  and  persons  acting  under  their  or- 
ders, grultleas,  if  a  person  killed  or  wounded;  if  either  of  them 
killed,  all  engaged  ift  the  assembly  guilty. — If,  by  any  means  taken 
under  authority  of  this  chapter  to  disperse  any  such  assembly,  or 
attest  and  secure  those  engaged  in  it,  any  person  present,  as  spec- 
tator or  otherwise,  be  killed  or  wounded,  any  judge  or  justice  ex- 
ercising such  authority,  and  every  one  acting  under  his  order,  shall 
be  held  guiltless ;  and  if  the  judge  or  justice,  or  any  person  acting 
under  the  order  of  either  of  them,  be  killed  or  wounded  in  taking 
such  means,  or  by  the  rioters,  all  persons  engaged  in  such  assem- 
bly shall  be  deemed  guilty  of  such  killing  or  wounding.  (Code  1887, 
§  3778.) 

Policeman  nsing  force  In  arresting. — A  policeman  who  does  not 
use  more  force  than  Is  necessary  to  arrest  a  person  who  is  engaged  in 
riotous  and  disorderly  conduct,  and  who  resists  the  officer,  is  not  guilty 
of  an  assault  and  battery.     Mesmer's  Case,  26  Grat.  976. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  148,  section  6. 

Sec.  4532.  Punishment  of  rioter,  and  person  engaged  in  nnlawfnl 
or  tumultuous  assembly,  when  dwellingr-house  injured  and  when 
not. — If  any  rioter,  or  person  unlawfully  or  tumultuously  assem- 
bled, pull  down  or  destroy,  in  whole  or  in  part,  any  dwelling-house, 
or  assist  therein,  or  shall  in  the  night-time  stone  the  same  in  a  man- 
ner calculated  to  terrorize  the  inmates,  or  assist  therein,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  five  years ;  and  though  no  such  house  be  so  injured  or  stoned, 
<?very  rioter,  and  every  person  unlawfully  or  tumultnously  assem- 
(1866) 


Digitized  by 


Google 


Ch.  182]  OFFENSES  AGAINST  THE  PEACE  §4534 

hied,  shall  be  deemed  guilty  of  a  misdemeanor.   (Code  1887,  § 
3779.)  . 

Berteors*  Note^ — ^Thla  section  has  been  broadened  so  as  to  embrace 
the  offense  of  stoning  a  dwelllng-hoase  in  the  nlgfat-tlme. 

A  house  In  which  the  lower  front  room  Is  used  as  a  store  room,  while 
the  rest  Is  used  as  a  dwelling.  Is  a  dwelling  house,  in  the  meaning  ot  this  , 
section.     Samanni's  Case,   16  Orat.   543. 

For  W.  Va.  decisions  on  similar  statute,  see  Justla'  Annotations, 
chapter  148,  section  6. 

See.  4633.  Biotoiu  or  disorderly  conduct  on  train  or  sbreet  oar  a 
misdemeaiior. — If  any  person,  whether  a  passenger  or  not,  shall, 
while  in  any  car  or  cabooane,  or  on  any  part  of  a  train  carrying 
passengers  or  employees  of  any  railroad  or  street  passenger  rail- 
way, behave  in  a  riotous  or  disorderly  manner,  he  shall  be  guilty 
of  a  misdemeanor.  The  agent  or  employees  in  charge  of  the  train-, 
car,  or  caboose,  may  require  such  person  to  discontinue  his  riotous 
or  disorderly  conduct,  and  if  he  refuses  to  do  so  may  eject  him,  with 
the  aid,  if  necessary,  of  any  other  persons  who  may  be  called  upon 
for  the  purpose.    (1899-00,  p.  580.) 

Rerlaors'  Note. — The  pnnishment  for  a  vlolatlOD  of  this  acction  Is 
prescribed  by  section  47^9.  The  act  from  which  the  section  Is  taken 
prescribed  a  fine  of  not  lees  than  five  nor  more  than  fifty  dollars,  or 
conflnement  in  Jail  not  less  Uian  one  month  nor  more  than  six  mmitlis, 
or  both,  in  the  discretion  of  the  court. 

Sec.  4634.  Oarrying  concealed  weapons;  how  ptmlBhed;  foifei- 
tore  of  weapons;  how  disposed  of. — If  any  person  carry  about  his 
person  hid  from  common  observation,  any  pistol,  dirk,  bowie-knife, 
razor,  slungshot,  metal  knucks,  or  any  weapon  of  like  kind,  he  shall 
upon  conviction  thereof,  be  fined  not  less  than  twenty  dollars,  nor 
more  than  one  hundred  dollars  and,  in  the  discretion  of  the  court, 
justice,  police  justice,  or  jury  trying  the  case,  may,  in  addition 
thereto,  be  committed  to  jail  for  not  more  than  six  months,  and  such 
pistol,  dirk,  bowie-knife,  razor,  slung-shot,  metal-knucks,  or  any 
weapon  of  like  kind,  shall,  by  order  of  the  court,  justice  or  police 
justice  be  forfeited  to  the  Commonwealth  and  may  be  seized  by 
an  officer  as  forfeited,  and  such  as  may  be  needed  for  police  officers 
and  conservators  of  the  peace  shall  be  devoted  to  that  purpose,  and 
the  remainder  shall  be  destroyed  by  the  officer  having  them  in 
charge;  but  this  section  shall  not  apply  to  any  police  officer,  town 
or  city  sergeant,  constable,  sheriff,  conservator  of  the  peace,  or  to 
carriers  of  United  States  mail  in  the  rural  districts,  or  collecting 
officer  while  in  the  discharge  of  his  official  duty:  provided,  the 
circuit  court  of  any  county  in  term  time,  and  any  corporation 
court  in  term  time,  upon  a  written  application  and  satisfactory 
proof  of  the  good  character  and  necessity  of  the  applicant  to 
carry  concealed  weapons,  may  grant  such  permission  for  one  year. 
The  order  making  same  shall  be  entered  in  the  law  order  book  of 
such  court.    (Code  1887,  §  3780;  1895-6,  p.  826;  1908,  pp.  381,  671.) 
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BeTlsors'  Note. — So  much  of  the  origiiud  act  as  was  deemed  de> 
Birable  has  been  retained  without  nuiterial  cluuige.  The  residue  is 
omitted. 

Under  the  act  of  1838,  a  constable  could, be  convicted  of  carrying 
concealed  weapons.     Hicks'  Case,  7  Grat.  697. 

In  Withers  v.  Com.,  109  Va.  837.  65  S.  E.  16,  it  was  held  that  com- 
missioners in  chancery  were  conservators  of  the  peace  under  section  3912 
of  the  Code  of  1887  (corresponding  to  section  4789  of  this  Code),  and 
as  such  might  carry  concealed  weapons  although  not  at  the  time  acting  in 
the  discharge  of  official  duties;  that  the  words  "while  In  the  discharge 
of  his  ofhcial  duty"  used  in  section  3780  of  the  Code  of  1887,  as  amended 
(corresponding  to  the  above  section),  applied  only  to  the  next  antecedent 
class  of  officers,  to-wit,  collecting  ofHcers;  and  that  it  was  not  necessary, 
in  that  case,  to  invoke  the  aid  of  punctuation  in  construing  the  statutes. 

The  purpose  of  this  statute  was  to  interdict  the  practice  of  carry- 
ing a  deadly  weapon  about  the  person,  concealed,  and  yet  so  accessible 
as  to  afford  prompt  and  immediate  use.  "About  his  person"  must 
mean  that  it  is  so  connected  with  the  person  as  to  be  readily  accessible 
for  use  or  surprise,  if  desired.  A  pistol  in  a  scabbard  and  in  a  pair  of 
saddle-bags  with  the  lids  down,  though  the  saddle-bags  be  in  the  hand, 
does  not  fall  within  the  language  of  the  statute.  Sutherland  v.  Com., 
109  Va.  834,  66  S.  E.  16.  > 

For  comment  on  this  section,  see  14  Va.  Ij.  Reg.  408;   16  Id.  391. 

Sec.  4535.  Prohibiting  the  sellinif  or  having  in  possession 
blackjacks,  etc. — If  any  person  sell  or  barter,  or  exhibit  for  sale  or 
for  barter,  or  give  or  furnish,  or  cause  to  be  sold,  bartered,  given 
or  furnished,  or  has  in  his  possession,  or  under  his  control,  with 
the  intent  of  selling,  bartering,  giving  or  furnishing  any  black- 
jack, brass  or  metal  knucks,  or  like  weapons,  such  person  shall 
be  fined  not  less  than  twenty-five  nor  more  than  one  hundred  dol- 
lars. The  having  in  one's  possession  of  any  such  weapon  shall  be 
prima  facie  eddence,  except  in  the  case  of  a  conservator  of  the 
peace,  of  his  intent  to  sell,  barter,  give  or  furnish  the  same.  (1906, 
p.  9.) 

Sec.  4536.  iHxnishment  for  using  abusive  language  to  another. — 
If  any  person  shall,  in  the  presence  or  hearing  of  another,  curse 
or  abuse  such  person,  or  use  any  violent  abusive  language  to  such 
person  concerning  himself  or  any  of  his  female  relations,  under 
circumstances  reasonably  calculated  to  provoke  a  breach  of  the 
peace,  he  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  fined 
in  any  sum  not  less  than  two  dollars  and  fifty  cents  nor  more  than 
five  hiindred  dollars,  in  the  discretion  of  the  justice  trying  the 
case.    (1895-6,  p.  808;  1910,  p.  18.) 

As  to  civil  action   for  insulting   words,   see  section   6781. 

Sec.  4537.  Threats  of  death  or  bodily  injury  to  a  person  or  mem- 
ber of  his  family;  how  punished. — If  any  person  write  or  compose 
and  also  send  or  procure  the  sending  of  any  letter  or  inscribed 
communication,  so  written  or  composed,  whether  such  letter  oi* 
communication  be  signed  or  anonymous,  to  any  person,  containing 
a  threat  to  kill  or  do  bodily  injury  to  the  person  to  whom  such 
letter  or  communication  is  sent,  or  a  threat  to  kill  or  do  bodily 
injury  to  any  member  of  his  or  her  family,  the  person  so  writing 
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or  composiiig  and  so  sending  or  procuring  the  sending  of  such  let- 
ter or  communication,  shall  be  confined  in  the  penitentiary  for  a 
period  not  exceeding  five  years,  or,  in  the  discretion  of  the  jury, 
shall  be  confined  in  jail  not  less  than  thirty  days,  nor  more  than 
twelve  months,  or  be  fined  not  less  than  fifty  dollars.  (1908,  p. 
686.) 

Revisors*  Note.— The  words,  "nor  more  than  twelve  months,"  found 
near  the  end  of  the  section,  are  new. 


CHAPTER  183. 


pffenses  Against  Morality  and  Decen 

Sec 

4538.  Person       marrying,       wben 

former  husband  or  wife  is 
llTlng;   how  punished. 

4539.  Qualification     of     preceding 

section. 

4540.  Marriage    within    prohibited 

degrees;  how  punished; 
residents,  within  prohibited 
degrees,  and  white  person 
and  colored  person,  going 
out  of  State  to  be  married 
and  afterwards  returning; 
'  how  punished ;  cohabitation, 
evidence  of  marriage. 

4541.  Issuing    license    contrary  to 

law;   how  punished. 

4542.  Celebrating   marriage    with- 

out license,  or,  etc.;  how 
punished. 

4543.  Adultery     and     fornication; 

how  punished. 

4544.  Conspiracy   between    a   hus- 

band and  any  other  person 
or  persons  to  cause  a  wife  to 
commit  adultery  a  felony; 
punishment. 

4545.  Lewd  and  lascivious  cohabi- 

tation; Kow  punished;  pen- 
alty for  second  otTense. 
4846.  Marriage    of    white    person 
with    colored    person;    how 
punished. 

4547.  Person  performing  ceremony 

of  marriage  between;  how 
punished. 

4548.  Keeping  house  of  ill-fame; 
how  punished;  general  char- 
acter of  house  may  be 
proved. 


cy;  Protection  of  Rellgkms  Meetings. 

Sec. 

4549.  Publishing,  selling,  distrib- 
uting, etc.,  obscene  books, 
etc.;  how  punished. 

4560.  Fighting  coclis,  dogs,  etc.; 
how  punished. 

4551.  Buggery;  how  punished. 

4552.  Violation  of  sepulture;   how 

punished. 

4553.  Injuries  to  cemeteries,  bur- 

ial grounds,  etc.;  how  pun- 
ished. 

4564.  Cruelty  to  animals. 

4555.  Officers  and  agents  of.  socie- 
ties for  prevention  of  cru- 
elty to  animals  given  power 
to  arrest  offenders. 

4566.  Officers  and  agents  of  such 

societies  may  prevent  cru- 
elty to  animals;  interfer- 
ence with  such  officers  and 
agents  a  misdemeanor. 

4567.  Power   of   search    for   viola- 

tions of  statutes  against 
cruelty  to  animals. 

4658.  When  animals  to  be  de- 
stroyed. 

4569.  When  agent  or  officer  of 
such  society  to  take  charge 
of  animals  and  vehicle;  no- 
tice to  owner;  lien  for  care, 
etc. 

4560.  When  such  agent  or  officer 

may  take  charge  of  animals 
abandoned,  neglected,  'cru- 
elly treated,  or  unfit  for 
use;  notice  to  owner;  ex- 
pense o^care  and  f>rovision. 

4561.  Lien  for    food,  shelter,  and 

keep  of  animals;  how  en- 
forced. 
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Sm.  Sec 

4562.  JurlBdiction     of       Justices;      4673. 

right  of  appeal. 
4663.  Half    of    fines    collected    in 

certain   prosecutions   to   go      4574. 

to  society  tor  prevention  of 

cruelty   to   animals. 
4564.  Wben  officer  or  agent  to  be 

set  down  as  prosecutor.  4676. 

4665.  To  whom  fines  go. 

4566.  Shooting  of  pigeons  or  oth- 
er birds  or  fowls  for  amuse- 
ment, and  renting  premises      4576. 
for  such  purposes. 

4567.  Injury  to  hired  horse,  etc.,       4677. 

or  vehicle  by  reckless  riding, 
driving,  etc.;  defrauding  liv- 
ery man;  how  punished.  4578. 

4668.  Profane       swearing       and 
drunkenness;  how  punished. 

4669.  Use  of  profane  or  Indecent 

language  over  telephone. 

4570.  Working  or  transacting  bus-       4679. 

Iness  on  Sunday. 

4571.  Exception  as  to  the  Jews. 

4672.  What     transportation,    etc.,      4680. 
by  railroads  on  Sunday  pro- 
hibited. 


What  time  the  word  "Sun- 
day" in  the  preceding  sec- 
tion embraces. 
Violations  of  section  four 
thousand  five  hundred  and 
seventy-two;  where  and  how 
punished. 

To  prohibit  the  loading  and 
unloading  of  steamships' 
and  steamboats'  cargoes  on 
a  Sunday. 

Disturbance  of  religious  wor- 
ship a  misdemeanor. 
A    misdemeanoj    to  '  disturb 
schools,     literary    societies, 
etc. 

Carrying  dangerous  weapon 
to  place  of  religious  wor- 
ship, or  on  Sunday  at  place 
other  than  his  own  prem- 
ises, how  punished. 
Pandering;  pun  Ishment 
therefor;  competency  of  cer- 
tain evidence. 

Appointment    of    police    for ' 
religious  meetings. 


Beo.  4638.  Penon  manying,  when  former  husband  or  wife  is  liv- 
ing; how  polished. — If  any  person,  being  married,  shall,  during 
the  life  of  the  former  husband  or  wife,  marry  another  person  in 
this  State,  or  if  the  marriage  with  such  other  person  take  place 
out  of  the  State,  shall  thereafter  cohabit  with  such  other  person  in 
this  State,  he  shall  be  confined  in  the  penitentiary  not  less  than 
three  nor  more  than  eight  years.     (Code  1887,  §  3781.) 

Proof  to  be  made  of  mairiage. — In  prosecution  for  bigamy  it  is 
necessary  to  prove  an  actual  marriage,  valid  or  avoidable,  and  not  yet 
avoided.    1  Min.  (4th  Ed.)  274,  and  cases  there  cited. 

As  to  how  the  existence  of  the  marriage  is  to  be  proved,  see  Wo- 
mack  V.  Tankersley,  78  Va.  242;  Warner's  Case,  2  Va.  Cas.  96 r  Oneale's 
Case,  17  Orat.  582;  Moore's  Case,  9  Leigh  639;  Mln.  Syn.  177.  If  the 
marriage  is  alleged  to  have  taken  place  in  a  foreign  country  or  state, 
proof  must  be  made  of  a  marriage  valid  according  to  the  laws  ot  that 
country  or  state.  Bird's  Case,  21  Orat.  800.  As  to  deliberate  admis- 
sions of  marriage,  see  cases  cited  above. 

A  marriage  under  the  secession  government  is  valid.  Oneale's  Case, 
17  Orat.  682. 

As  to  what  constitutes  the  marriage  certificate,  see  section  5074,  et 
seq.,  Moore's  Case,  9  Leigh  639. 

For  W.  <Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  149,  section  1. 

Sec.  4639.  Qnaliflcation  of  preceding  section. — The  preceding 
section  shall  not  extend  to  a  person  whose  former  husband  or  wife 
shall  have  been  continuously  absent  from  such  person  for  seven 
years  next  before  marriage  of  such  person  to  another,  and  shall 
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not  haye  been  known  by  such  person  to  be  living  within  that  time; 
nor  to  a  person  who  can  show  that  the  second  marriage  was  con- 
tracted in  good  faith  under  a  reasonable  belief  that  the  former 
consort  was  dead ;  nor  to  a  person  who  shall,  at  the  time  of  the  sub- 
sequent marriaige,  have  been  divorced  from  the  bond  of  the  former 
marriage,  although  the  term  at  which  the  decree  for  divorce  was 
entered  had  not  ended,  or  whose  former  marriage  was  void.  (Code 
1887,  §  3782 ;  1877-8,  p.  301. ) 

Rerlsors'  Not«< — ^In  addition  to  a  alt^t  verlwl  change,  material 
cbangea  bare  been  made  in  mrantng.  The  words,  "nor  to  m  person 
who  can  show  that  the  second  marriage  was  contracted  In  good  faith 
nnder  a  reasonable  b^ef  that  the  tonaer  consort  was  dead,"  are  new, 
as  are  also  the  wmds  am>earlng  In  lines  two  and  three  from  the  bottom 
of  the  text,  "although  the  term  at  which  the  decree  for  dirorce  was 
entered  had  not  ended."  The  words  appearing  at  the  end  of  the  sec- 
tion, "or  whose  former  marriage  was  void"  are  nsed  In  lieu  of  "or  whose 
former  marriage  shall  at  that  time  have  been  decUu-ed  void  by  the  sen- 
tenoe  of  a  court  of  competent  Jurisdiction." 

The  iwoiMiety  of  these  changes  would  seem  to  be  manifest.  A»  to 
the  first  change  mMitioned,  see  4  Va.  Iaw  Reg.  71.  The  second  change 
was  made  because  the  question  bas  arisen  as  to  the  status  of  persons 
marrying  before  the  end  of  the  term  at  which  the  decree  for  divorce  was 
entered.  As  to  the  third  change  mentioned,  under  the  statute  as  It 
formerly  stood.  If  the  marriage  was  void  but  bad  not  l>e«i  so  declared, 
the  person  would  probaI>ly  be  guilty  of  bigamy.  It  is  not  believed  this 
was  Intended.  If  the  former  marriage  was  absolutely  void.  It  should 
be  immaterial  wliether  it  Iiad  been  so  declared  or  not. 

Tills  and  the  next  preceding  section  should  l>e  read  in  connection 
with  section  511S. 

Sec.  4540.  Marriage  within  prohibited  degrees,  how  pnniahed; 
residentB,  within  prohibited  degrees,  and  white  person  and  coloi^ 
pM^Bon,  going  out  of  State  to  be  married  and  afterwards  retoming, 
how  poniahed;  cohabitatioii,  evidence  of  marriage. — ^If  any  person 
marry  in  violation  of  section  five  thousand  and  eighty-four  or  five 
thousand  and  eighty-five,  he  shall  be  confined  in  jail  not  exceeding 
six  months,  or  fined  not  exceeding  five  hundred  dollars,  in  the  dis- 
cretion of  the  jury.  And  if  any  person,  resident  in  this  State, 
and  within  the  degrees  of  relationship  mentioned  in  those 
sections,  or  any  white  person  and  colored  person,  shall  go  out  of 
this  State  for  the  purpose  of  being  married,  and  with  the  intention 
of  returning,  and  be  married  out  of  it,  and  afterwards  return  to 
and  reside  in  it,  cohabiting  as  man  and  wife,  they  shall  be  as  guilty, 
and  be  punished,  as  if  the  marriage  had  been  in  this  State.  The 
fact  of  their  cohabitation  here  as  man  and  wife  shall  be  evidence 
of  their  marriage.    (Code  1887,  §  3783.) 

Marrying  brother's  widow. — ^The  seventeenth  section  of  1  Rev.  Code, 
chapter  196,  made  it  unlawful  tor  one  to  marry  his  brother's  "wife." 
Held,  the  marrying  a  brother's  widow  was  an  offense  within  the  statuta 
Perryman's  Case,  2  Leigh  717. 

JTudgment  need  not  affix  punishment.— A  Judgment  declaring  the 
marriage  a  nullity  is  valid,  though  it  does  not  proceed  to  punish  the 
parties,  or  to  require  them  to  enter  into  bonds  with  condition  to  live 
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i 
separate  (Kelly  v.  Scott,  5  Grat.  479);  and  busband  bas  no  interest  in 
tbe  property  wbich  was  the  wife's  at  time  of  marriage  (Id.). 

Marriage  a  mutual  affair — Indictment. — An  indictment  which  charges 
that  the  man  did  Incestuously  intermarry  with  the  woman  is  sufHciently 
certain  to'  charge  her  as  well  as  him  without  requiring  the  converse'  to 
be  charged.     Hutchins'  Case,  2  Va.  Cas.  331.  y 

Appearance  by  attorney. — In  prosecution  prior  to  1827  for  marrying 
a  deceased  wife's  sister,  or  for  marrying  the  husband  of  a  deceased 
elsteri  the  parties  might  appear  by  attorney.  Kelly  v.  Scott,  6  Grat. 
479. 

Negro  and  white  person  going  out  of  slate  to  marry. — While  tbe 
forms'  and   cerelndnies   of  matriage  are  governed   by   the  'laws   of  tbe 
place  where  the   marriage   is   :;elebrated,   tbe  essentials  of  the  contract   ' 
depend'  Upon  and  are  governed  by  tbe  laws  of  the-  country  where  tbe  -  ■ 
parties  are  domiciled  at  the   time  of  the   marriage,   and  in.  which  the 
matrimonial   residence  IS' contemplated.^     Therefore  a  rule  that  a  mar- 
riage ,valid  where  celebrated  la  valid  everywhere  has  no  application  to  .a 
marriage  entered  into. In  a  foreign  country,. in  contravention  of  the  public, 
policy  and.  statutes  of  tbe  country  of  tbe  parties,  which  pronounce  iiar- 
riage  between   them   not  only  absolutely  void,   but   crlmiA'al.      Kinney's '  ' 
Case,    SO   Grat.    858,' 32   Am.    Rep.    690,   Greenhow   v.   James'    Elx'r,    86- 
Va.   636,   56  Am.   Rep.   603,  citing  Brook  v.  Brook,   9  H.  I/,  Oas.   223:- 
See  section  4546  and  notes:'    As  tb  who  are  colored' persons,  see  section 
4i7.     '  .  ■  ■       ■■         ■■    ■  ■       .  ,,,■,.. 

Glted  but  not  construed  Moon  v..  Children's  Home  Society,  1L2  Va.- 
737,  72  a.  B.;707.  ■:■■.■  ; 

Sec.  45^i    Issuinj^  IVr'^e  .contitxy  16  law;  how  pnnished.-^If 

any  clerk  of  a  coyrt  knowingly  issue  a  marriage  license;  contrary  to  , 

law,  he  shall  be  confined  in  jail  not -exceeding  one  year,  and  fined 

not  exceeding  five  hundred  dollai-s.     (Code  1887,  §  3784.) 

Previous  to  the  enactment  of  this  section  it  was  held,  not  necessary 
to  charge  that  the  clerk  knew  that  the  party  was  an  infant, 'or  that  he 
issued  the  license  maliciously  6r  ebrniptly,  or>  that  a  marriage  took'  place 
in  pursuance  of.  the  license.    Hill's  Case,  6  JUelgh  636.  '    'r 

SiOc.  4542.  Cdebratiug  marriage  without  Ucenae,  or,  ete.;  h»w< ' 
punished. — If  any  person  knowingly  p«rform  the  ceremony-  of 
marriage  without  lawful  license,  or  officiate  in  celebrating  the  rit«s 
of  marriage  without  being  authorized  by  law  to  do  so,  he  shall 
be  confined  in  jail  not  exceeding  one  year,  and  fined  not  exceeding 
five  hundred  dollars.    (Code  1887,  §  3785.) 

For  'W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations,    . 
chapter  149,  section  6. 

Sec.  4643.     Adulteiy  and  fornication;  how  punished. — If  any 
person  commit  adultery  or  fornication,  he  shall  be  fimed  not  less  , 
than  twenty  dollars.     And  if  he  commit  adultery  or.  fornication 
with  any  person,  whom  he  is  forbidden  by  law  to  marry,  he  shall 
be  deemed  guilty  of  a  misdemeanor.    (Code  1887,  §  3786.) 

Revlsors'  Note. — ^For  punishment  of  misdemeanors  where  no  other 
Is  provided  by  statute,  see  section  4782.  As  this  section  stood  before 
the  revision,  the  last  sentence  read  as  follows  "And  if  he  commit  adultery 
or  fornication  with  any  person,  whom  he  is  forbidden  by  section  2224 
or  2225  [of  the  former  Code]  to  marry,  be  shall  be  confined  in  jail; 
not  exceeding  six  months,  or  fined  not  exceeding  five  hundred  dollars. 
In  the  discretion  of  the  Jury."  .tt. 

Adnltery  and   fornication   were  not  common   law   offenses,   unless" 
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accompanied  by  circumstances  in  themselves  a  misdemeanor.  Anderson's 
Case,  6  Rand.  627,  16  Anl.  Dec.  776;  Isaacs   Case,  6  Rand.  634. 

Illicit  intercourse  between  an  unmarried  man  and  a  married  woman 
IS  fornication  ip.tbe  man.    Laff^ty's  Case,  6  Urat.  672. 

As  t^e  law  was,  adultery  or  fornication'  could  b6  committed  with  a 
«laTe.     Jones'  Case,  2  CSrat.  666.  '  '  ' 

Convi(;tion  may  be  had  upon  the  testimony  of  one  credible  witneM. 
Cregor's  Case,   7  Grat.   591. 

As  to  admission  at  trial  of  evidence  of  subsequent  acts  of  'adultery, 
«ee  7  Va.  Law  Reg.  7^0. 

For  'W.  'Va.  decisions  on  similar  statute,  see  Justis'  Annotatfons, 
shapter  149,  section  22.       '  -  ,    •  ..  ■- 

Seow  4544.  Oonqtiracy  between  a  husband  and  any  otbor  peiBon 
or  persons  to  cause  a  wife  to  oommit  adnltery  a  felony;  pnnisb- 
ment. — ^If  any  husband  shall  conspire  with  any  other  person  or 
persons  to  caose  the  wife  of  such  husband  to  commit  adultery  for 
the  purpose  of  securing  from  her  a  divorce  or  for  any  other  pur- 
pose and  any  act  in  furtherance  of  such  conspiracy  is  done,-  the 
said,  husband  shall  be  confined  in  the  penitentiary  not  less  than  five 
nor  more  than  ten  years;  and  if  any  person  or  persons  shall  con- 
spire with  any  husband  to  caUse  the  wife  of  snch  husband  to 
commit  adultery  for  any  of  the  purposes  aforesaid  and  any  act  in 
furtherance  of  such  conspiracy  is  done,  such  person  or  persons  shall 
be  confined  in  the  penitentiary  not  less  than  three  nor  more  than 
five  years.     (1897-8,  p.  38.) 

Rerisors'  Note. — Material  changes  are  made  by  this  section  In  the 
punlshiiient.  In  the  first  cafle,  U  hais  been  reduced  from  "not  leas  than 
ten  nor  more  than  eighteen  years"  to  "not  le^s  than  Ave  nor  more  than 
ten  years";  and  in  the  second  case,  It  has  been  reduced  from  "not  1^ 
thai)  five,  nor  more  than  eighteen  years,**  to  "not,  les^.than  three  nor 
nore.than  five  years." 

Sec;  4645.  Lev^d  and  lastivions  cohabitation ;  how  punished ;  pen-, 
alty  for  second  offense^ — If  any  persons,  not  married  to  each  other, 
lewdly  and  lasciviously  associate  and  cohabit  together,  or,  whether 
mai'ried  or  not,  be  guilty  of  open  and  gross  lewdness  and  lascivious- 
ness,  they  ...shall  be  fined  not  less  than  fifty  nor  more  than  five  hun 
dred  dollars ;  and,  upon  a'  repetition  of  the  offense,  and  cdnviction 
thereof,  they  may  also  be  confined  in  jail  not  less  than  six  noi"  more 
than  twelve  months.     (Code  1887,  §  3787.) 

Two  things  taeCe-ssary  to  be  proved. — ThiB  conjunction  "and"  In  the 
phrase  of  the  section  is  essentially  and  Indispensably  copulative;  there 
must-be- both  lewd  and  lascivious  intercourse'  "and"  a  living  togethe/' 
of  the  parties  as  husband  and  wife  live  together.  Proof  of  occasional 
incontinence  merely  is  not  sufficient.  Jpnes'  Case,  80  'Va.  18,  20;  Pruner 
A  Clark's  Case,  82  Va.  115;  Scott's  Cas«,  77  Va.  344,  distinguished  in 
Jones'  Case,  supra. 

Indictment  either  Joint  or  separate. — ^An   indictment  for  lewd   and 
lascivious  cohabitation  may  be  either  joint,  or  separate.     Scott's  Case, 
77  Va.  344;  Isaacs'  Case,  6  Rand.  634;  Jones'  Case,  2  Orat.  555;  Nichols'. 
and  Janes'  Case,  7  Grat.  589. 

-  GohaMtallon  before  and  after  nMf'wail' passed'. — In' an'  iadictlAent  for 
lewd  and  .lascivious  cohabitation,  the  offense  Is  charged  from  a  day  prior 
to  the  day  when  the  statute  went  into  effect,  but  as  continuing  to  a  day 
after  the  commencement  of  the  act.  The  indictment  is  good.  Nichols' 
And  Janes'  Case,  7  Orat.  689. 
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Admission  sustaining  indictment.— -Admissions  by  tlie  defendant  that 
be,  a  white  man,  lived  together  with  a  colored  woman,  that  she  was  his 
wife,  and  that  her  daughter  was  his  child,  will  sustain  an  indictment 
under  this  section.     Scott's  Case,  77  Va.  346. 

ActlonaUe  to  accuse  falsely  of  adultery. — It  is  actionable  to  charge 
one  falsely  with  fornication  or  adultery,  for  they  are  crimes  under  the 
statute.     Payne  t.  Tancil,  98  Va.  262.  35  S.  E.  726. 

GeneraUy. — Cited  but  not  construed  in  Wells'  Case,  107  Va.  834. 
67  S.  E.  688. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  149,  section  7. 

Sec.  4646.    Marriage  of  white  person  with  colored  person;  how 

pnnisheid. — If  any  white  person  intennarry  with*  a  colored  person, 

or  any  colored  person  intermarry  with  a  white  pet-son,  he  shall  be 

confined  in  the  penitentiary  not  less  than  two  nor  more  than 

five  years.     (Code  1887,  §  3788.) 

Who  are  colored  persons — What  necessary  to  prove  under  section.— 

Bvery  person   having   one-sixteenth   or   more   of   negro   blood   shall   be 
deemed  a  colored  person.    Section  67. 

A  marriage  between  a  white  man  and  a  woman  who  is  of  less  than 
one-fourth  (now  one-sixteenth)  negro  blood,  even  though  it  be  only 
one  drop  less  is  legal.  A  woman  whose  father  was  white,  and  whose 
mother's  father  was  white,  and  whose  great-grandfather  was  of  brown 
complexion  was  not  a  negro  in  t^e  sense  of  the  statute.  McPherson's 
Case,  28  Grat.  939. 

In  order  to  sustain  a  charge  under  this  section.  It  is  necessary  to 
prove:  (1)  That  the  accused  is  a  person  of  one-fourth  or  more  negro 
blood  (now  one-sixteenth),  and  the  burden  of  proving  this  lies'  on  the 
Commonwealth.  Jones'  Case,  80  Va.  538;  McPherson's  Case,  28  Orat. 
940;  (2)  An  actual  marriage  duly  celebrated  between  the  parties,  or 
that  the  parties  consummated  the  marriage  in  the  bona  fide  belief  that 
the  person  celebrating  was  legally  authorized  according  to  the  laws  of 
Virginia.     Jones'  Case,  79  Va.  213. 

Marriage  in  another  state.— A  marriage  made  in  another  state,  In 
fraudem  iegis  of  this  state,  does  not  protect  the  parties  in  a  prosecution 
In  this  state  for  a  violation  of  Its  penal  laws;  and  therefore  a  negro  man 
and  a  white  woman  domiciled  in  this  state,  but  who  are  married  in  the 
District  of  Columbia,  may,  when  they  return  to  dwell  in  Virginia,  be 
prosecuted  for  lewd  and  lascivious  cohabitation.  Kinney's  Case.  30 
Orat.  868,  866,  32  Am.  Rep.  690;  1  Min.  (4th  Ed  )  273.  See  secUon 
4640. 

The  admission  by  a,  white  man  that  a  colored  woman  is  his  wife  sus- 
tains an  indictment  for'Yewd  and  lascivious  cohabitation.  Scott's  Case, 
77  Va.  346. 

Cited  but  not  construed.  Moon  v.  Children's  Home  Society,  112  Va. 
737,  72  S.  E.  707. 

W.  Va.  decisions. — For  W.  Va.  decisions  on  similar  statute,  see 
Justis'  Annotations,  chapter  149,  section  8. 

See.  4547.  Person  peifonuing'  ceremony  of  marriage  between; 
how  punished. — If  any  person  perform  the  ceremony  of  marriage 
between  a  white  person  and  a  colored  person,  he  shall  forfeit  two 
hundred  dollars,  of  which  the  informer  shall  have  one-half.  (Code 
1887,  §  3789.) 

Cited  but  not  construed  in  Well's  Case,  107  Va.  834,  57  S.  E. 
688. 

Sec.  4548.  Keeping  house  of  ill-fame;  how  ponished;  general 
character  of  house  may  be  proved. — ^If  any  person  keep  a  house  of 

(1864) 


Digitized  by 


Google 


Ch.  183]  OFFENSES  AGAIKST  MOBALITY,  ETC.  §4551 

ill-fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness, 
he  shall  be  confined  in  jail  not  exceeding  one  year  and  fined  not 
exeeeding  two  hundred  dollars;  and,  in  a  prosecution  for  this  of- 
fense, the  general  character  of  such  house  may  be  proved.  (Code 
1887,  §  3790.) 

See  sections  1521  to  1628. 

For  constmctlon  of  statute  of  Iowa,  8uJ>8tantially  Identical  with  this, 
see  7  Va.  Law  Reg.  729. 

See  notes  of  Kddy  t.  Com.,  119  Va.  873,  89  S.  E.  899,  under  section 
4987. 

Cited  but  not  construed  in  Ragsdale  t.  I>anvlUe,  116  Va.  484,  82 
S.  B.  77. 

For  article  on  "Sale  of  Realty  to  Keeper  of  House  of  III  Fame," 
see  2  Va.  L.  Reg.  N.  S.  174. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  149,  section  10. 

Sec.  45tt.  Pnblishinjf,  selling',  distoibuting,  etc.,  obscene  books, 
etc.,  how  punished. — If  any  person  import,  print,  publish,  sell,  or 
distribute  any  book  or  other  thing  containing  obscene  language, 
or  any  print,  picture,  figure,  or  description,  manifestly  tending  to 
corrupt  the  morals  of  youth;  or  introduce  into  any  family  or  place 
of  education,  or  buy,  or  have  in  his  possession,  any  such  thing  for 
the  purpose  of  sale,  exhibition,  or  circulation,  or  with  intent  to 
introduce  it  into  any  family  or  place  of  education,  he  shall  be 
guilty  of  a  misdemeanor.    (Code  1887,  §  3791.) 

Revlsors^  Note. — ^FOr  punishment  of  misdemeanors  where  no  other 
Is  provided  by  statute,  see  section  4782.  As  this  section  stood  before 
the  rerialon,  the  panlshmient  was  by  confinement  in  Jail  not  exceeding 
o»e  year  and  by  a  fine  of  not  exceeding  two  hundred  dollars. 

See.  4660.  Fighting  cocks,  dogs,  etc.;  how  punished. — ^If  any 
person  engage  in  the  fighting  of  cocks,  dogs  or  other  animals,  for 
money,  prize  or  anything  of  value,  or  upon  the  result  of  which  any 
money  or  other  thing  of  value  is  bet  or  wagered,  or  to  which  ad- 
mission fee  is  charged,  directly  or  indirectly,  or  for  any  champion- 
ship, he  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars  for  each  offense.  (Code  1887,  §  3792; 
1910,  p.  330.) 

Cited  but  not  construed  In  Wells'  Case,  107  Va.  834,  57  S.  B.  588. 

See.  4661.  Buggery;  how  punished^ — ^If  any  person  commit  the 
crime  of  buggery,  either  with  mankind  or  with  any  brute  animal, 
or  have  carnal  copulation  in  any  manner  with  another  person  of 
the  same  sex,  he  shall  be  guilty  of  a  felony  and  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  three  years.  (Code 
1887,  §  3793;  1916,  p.  511.) 

RevJsors'  Note^ — The  penalty  has  been  reduced  from  "not  less  than 
two  nor  more  than  fire  years"  to  "not  less  than  one  nor  more  than  three 


This  crime  is  consummated  by  penetration  alone,  without  emission. 
Thomas'  Case,  1  Va.  Cas.  307. 

For  the  law  of  this  ottense,  see  2  Bishop,  Crlm.  Law,  section  1191, 
et  seq. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  149,  section  12. 
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See.  4662.  Violation  of  sepoltnre;  how  puniahred. — If  a  person 
unlawfully  disinter  or  displace  a  dead  human  body,  or  any  part  of  a 
dead  human  body,  which  has  been  deposited  in  any  vault,  grave  or 
oth,er  burial  place,  he  shall  be  confined  in  the  penitentiary  not 
less  than  five  nor  more  than  ten  years.  (Code  1887,  §  3794.) 
See  Gregory's  Forms  No.  704. 

Sec.  4663.  Injuries  to  cemeteries,  burial  grounds,  etc. ;  how  pun- 
ished.— ^If  any  person  wilfully  and  maliciously  destroy,  mutilate, 
deface,  injure,  or  remove  any  tomb,  monument,  grave-stone,  or 
other  structure  placed  within  any  cemetery,  grave-yard,  or  place 
of  burial,  or  within  any  lot  belonging  to  any  memorial  or  monu- 
mental association,  or  any  fence,  railing,  or  other  work  for  tfee  pro- 
tection or  ornament  of  any  tomb,  monument,  grave-stone,  or  other 
structure  aforesaid,  or  of  any  cemetery  lot  within  any  cemetery; 
or  wilfully  or  maliciously  destroy,  remove,  cut,  break,  or  injure  any 
tree,  shrub,  or  plant  within  any  cemetery  or  lot  of  any  memorial 
or  monumental  association ;  or  wilfully  or  maliciously  destroy,  mu- 
tilate, injure,  or  remove  and  carry  away  any  flowers,  wreaths,  vases, 
or  other  ornaments  placed  upon  or  around  any  grave,  tomb,  mon- 
ument, or  lot  in  any  cemetery,  grave-yard,  or  other  place  of 
burial ;  or  wilfully  obstruct  proper  ingress  and  egress  to  and  from 
any  cemetery  or  lot  belonging  to  any  memorial  association,  he  shall 
be  fined  not  exceeding  one  hundred  dollars,  or  confined  in  jail  not 
exceeding  six  months.  (Code  1887,  §  3795.) 
.  Sec.  4664.  Cruelty  to  animals. — ^Any  person  whp. overrides,  over- 
drives, overloads,  tortures,  ill-treats,  or  cruelly  or  unnecessarily 
beats,  maims,  mutilates,  or  kills  any  animal,  whether,  belonging  to 
himself  or  another,  or  deprives  any  animal  of  necessary  sustenance, 
food,  or  drink,  or  causes  any  of.  the  above  things,  or  being  the 
owner  of  such  animal  permits  such  acts  to  be  done  by  another,  or 
who  wilfully  sets  on  foot,  instigates,  engages  in,  or  in  any  Wiay 
furthers  any  act  of  cruelty  to  any  animal ;  or  who  shall  carry  or 
cause  to  be  carried  in  or  upon  any  vehicle  or  vessel  or  otherwise 
any  animal  in  a  cruel,  brutal,  or  inhuman  manner,  so  as  to  pro- 
duce torture  or  unnecessary  suffering,  shall  be  deemed  guilty  of  a 
misdemeanor;  but  nothing  in  this  section  shall  be  construed  to 
prohibit  the  dehorning  of  cattle.     (1893-4,  p.  163.) 

Revisers'  Note.— This  and  the  eleven  following  sections  are  taken 
from  the  same  act.  Various  change^  in  phraseology  have  been  mgde, 
and  some  changes  in  meaning.  Section  4554  is  taken  from  'section  1 
of  the  act  with  material  changes  :  ( 1 )  The  words,  "or  who  having  in  cus- 
tody any  maimed,  diseased,  disabled,  or  Inflnn  animal  leaves  It  to  lie 
or  be  In  a  street,  road,  or  public  place,!*  found  in  the  section  as  it  ap- 
pears in  the  act,  have  been  transferred  to  section  474A.  (2)  The  punish- 
ment is  now  as  for  a  misdemeanor,  for  which  see  section  4782.  Form- 
erly, it  was  by  fine  of  not  more  than  one  hundred  dollars,  or  conflne- 
n»ent  In  Jail  not  exceeding  twelve  months,  or  both.  (8)  The  act  ex- 
cepted the  docking  of  horses'  tails  as  well  as  the  dehorning  of  cattle,  but 
(1866) 


Digitized  by 


Google 


Ch.  183]  OFFENSES  AGAINST   MORAIJTY,  ETC.  §4556 

the  rerlsed  section  makes  bat  one  exertion.  There  can  be  no  necessity 
for  doddng  a  horse's  tail,  and  It  subjects  the  animal  to  the  greatest 
annoyance,  and  distress  In  the  snnuner  season.  In  prohibiting  the 
docking  of  horses'  tails,  Virginia  now  follows  the  laws  of  various  other 
states. 

For  note  upon  the  question  wh«tber  cruelty  to  turtles  falls  within  the 
statute,  see  18  Va.  L.  Reg.  791. 

For  W,  y&.  decisions  on  similar  statute,  s^e  Justls'  Annotations, 
chapter  149.  section  14.  '         ' 

Sec.  4555.  Officers  and  a^nts  of  societies  for  prevention  c^. 
cmelty  to  animals  given  power  to  arrest  offenders. — Any  ofScer  or 
agent  of  any  society  duly  incorporated  under  the  laws  of  this 
State  for  the  prevention  of  cruelty  to  animals  whose  appointment 
shall  have  been  approved  as  hereinafter  provided  shall  have  power 
to  arrest  without  warrant  any  person  found  Ariolating  in  his  pres* 
enee  any  of  the  provisions  of  law  concerning  cruelty  to  animals, 
and  upon  making  such  arrest  shall  forthwith  convey  the  person 
arrested  before  some  court  or  magistrate  having  jurisdiction  of  the 
offense  and  there  make  complaint  against  him;  but  said  officers 
and  agents  shall  not  be  authorized  to  make  such  arrests  within 
any  municipal  corporation  unless  their  appointment  has  been  ap- 
proved by  the  mayor  thereof,  nor  within  any  county  beyond  the 
limits  of  a  municipal  corporation  unless  their  appointment  has  been 
approved  by  the  circuit  judge  of  said  county;  and  the  mayor  or 
circiiit  judge  shall  keep  a  record  of  all  such  appointments  and  re- 
quire the  officer  or  agent  to  execute  bond  in  the  penalty  of  five 
hundred  dollars  with  security  conditioned  according  to  law  and 
that  sooh  officer  or  agent  will  not  knowingly  make  «  false  or  im- 
proper arrest.  Such  officers  and  agents  shall  be  provided  with  a 
certificate  by  the  society  appointing  them  that  they  are  such  of- 
ficers or  agents,  in  such  form  as  the  directors  of  said  society  may 
choose^  which  certificate  shall  also  bear  the  written  approval  by 
the  mayor  or  circuit  judge  of  such  appointment  as  provided  for  in 
this  section,  and  the  said  officers  and  agents  shall,  if  request«»). 
show  such  certificates  when  acting  officially;  and  any  such  officer 
or  agent  shall  have  power  to  execute  any  warrant  issued  by  a 
magistrate  for  the  violation  of  any  of  the  said  provisions,  whether 
the  offense  was  committed  in  his  presence  or  not.. 

In  no  case  shall  the  appointment  of  such  officers  or  agents  or  any 
services  performed  by  them  entail  any  cost  or  expense  upon  such 
county  or  municipal  corporation  or  upon  the  State.  (1893-4,  p. 
163.) 

Sec.  4556.  Officers  and  agents  of  such  societies  may  preventi 
cruelty  to  animals;  interference  with  such  officers  and  agents  a. 
misdemeanor. — -^y  such'  officer  oi*  agent  whose  appointment  shall 
have  been  approved  as  provided  in  the  preceding  sectioii  may  law- 
fully interfere  to  prevent  the  perpetration  of  any  act  of  cruelty 
upon  any  animal  in  his  presence,  and  every  person  who  shall  in- 
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terfere  with  or  obstruct  or  resist  any  such  ofBcer  or  agent  in  the 
discharge  of  his  rights,  powers,  and  duties  as  authorized  and  pre- 
scribed by  law,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  more  than  fifty  dollars  or 
confined  in  jail  not  more  than  thirty  days  or  both.  (1893-4,  p. 
163.) 

Sec.  4557.  Power  of  search  for  violations  of  statntes  against 
cruelty  to  animals. — ^When  a  sworn  complaint  is  made  to  any  prop- 
er authority  by  any  such  agent  or  ofBcer  that  the  complainant  be- 
lieves and  has  reasonable  cause  to  believe  that  the  laws  in  rela- 
tion to  cruelty  to  animals  have  been,  are  being,  or  are  about  to  be 
violated  in  any  particular  building  or  place,  such  authority,  if  sat- 
isfied that  there  is  reasonable  cause  for  such  belief,  shall  issue  a 
warrant  authorizing  any  sheriff,  deputy  sheriff,  sergeant,  deputy 
sergeant,  constable,  police  officer,  or  any  such  officer,  or  agent  of 
such  society  to  search  such  building  or  place;  but  no  such  search 
shall  be  made  after  sunset  unless  specially  authorized  by  such  au- 
thority upon  satisfactory  cause  shown.     (1893-4,  p.  163.) 

Sec.  4568.  When  animals  to  be  destroyed. — ^Any  such  agent  or 
officer  may  lawfully  dtestroy,  or  cause  to  be  destroyed,  any  ani- 
mal in  his  charge  or  found  abandoned  or  not  properly  cared  for, 
when  in  the  judgment  of  such  agent  or  officer  and  two  reputable 
citizens  called  to  view  the  same  in  his  presence,  one  of  whom  may 
be  selected  by  the  owner  of  said  animal,  if  he  should  so  request, 
and  who  shall  give  their  written  certificate  thereto,  such  animal 
appears  to  be  injured,  disabled,  diseased,  past  recovery,  or  unfit 
for  any  useful  purpose,  and  should  the  two  citizens  called  in  as 
above  disagree  they  shall  select  a  third,  and  his  decision  shall  be 
final.     (1893-4,  p.  163.) 

Sec.  4559.  When  agent  or  <^Scer  of  such  society  to  take  charge 
of  animals  and  ydiide;  notice  to  owner;  lien  for  care,  etc. — ^When 
any  person  arrested  under  any  provision  of  law  concerning  cruelty 
to  animals  is  at  the  time  of  such  arrest  in  charge  of  any  vehicle 
drawn  by  or  containing  any  animal  cruelly  treated,  any  such  agent 
or  officer  of  such  society  may  take  charge  of  such  animal  and  of 
such  vehicle  and  its  contents  and  shall  give  notice  thereof  to  the 
owner  if  known,  and  shall  care  and  provide  for  them  until  their 
owner  shall  take  charge  of  the  same,  which  he  shall  do  within  thirty 
days  from  the  date  of  said  notice,  and  the  said  society  shall  have 
a  lien  on  said  animals  and  vehicles  for  the  expenses  of  sueh  care 
and  provision,  which  lien  may  be  enforced  as  provided  in  section 
forty-five  hundred  and  sixty-one.    (1893-4,  p.  163.) 

Sec.  4660.  When  such  agent  or  officer  may  taike  charge  of  ani- 
mals abandoned,  neglected,  cruelly  treated,  or  unfit  fat  use;  notiee 
to  owner;  expense  of  care  and  provision. — ^Any  such  officer  or  agent 
may  lawfully  take  charge  of  any  animal  found  abandoned,  neg- 
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lected,  or  cruelly  treated  or  unfit  for  use,  and  shall  thereupon  give 
notice  thereof  to  the  owner,  <if  known,  and  may  provide  for  such 
animal  until  the  owner  take  charge  of  the  same,  and  the  expenses 
of  such  care  and  provision  shall  be  a  charge  against  the  owner  of 
such  animal,  collectible  from  the  owner  at  the  suit  of  the  society 
whose  officer  or  agent  may  have  taken  charge  of  such  animal.  (1893- 
4,  p.  163.) 

8«e.  4IS61.  Lien  tcr  food,  shelter,  and  keep  of  animals;  haw 
enforced. — ^When  any  such  society,  acting  through  its  agents  or 
officers,  shall  provide  a  neglected  or  abandoned  animal,  or  any 
other  animal,  taken  charge  of  by  the  society,  as  hereinbefore  pro- 
vided, with  proper  food,  shelter,  and  care,  it  may  detain  such  ani- 
mal until  the  expense  of  such  food,  shelter,  and  care  is  paid,  and 
shall  have  a  lien  upon  such  animal  therefor,  and  if  such  expense 
be  not  paid  within  thirty  days  after  such  food,  shelter,  and  care 
begins  to  be  furnished,  as  aforesaid,  such  animal  may  be  sold  at 
public  auction  upon  giving  written  nptice  of  the  time  and  place 
of  sale  at  least  six  days  previous  thereto  to  the  owner  if  he  be 
known,  and  if  he  be  not  known  by  giving  notice  of  the  time  and 
place  of  such  sale  for  at  least  six  days  previous  thereto  in  some 
newspaper  published  in  the  county  or  city  where  such  animal  was 
found;  and  after  discharging  the  lien  on  said  animal  or  vehicle 
the  proceeds  remaining  shall  be  paid  over  to  owner  of  said  animal. 
(1893-4,  p.  163.) 

Rerlaon*  Note. — Tbe  words,  "thirty  days"  in  line  seven  ot  the  text, 
are  used  In  lien  of  "twenty  days,"  which  i^^iear  in  the  act. 

Bmc.  4B62.  Jnmdiotioii  of  jnstioes;  right  of  appeaL — ^The  pro- 
visions of  the  eight  preceding  sections  may  be  enforced  by  any 
justice  of  the  peace  in  cities,  towns,  or  counties  wherein  the  offense 
is  committed,  or  the  offender  or  owner  may  be  found,  and  every 
such  offender  shall  have  the  right  of  appeal  to  the  corporation  court 
in  cities  and  the  circuit  court  in  counties.  (1893-4,  p.  163.) 

Sec.  4663.  Half  of  fines  collected  in  certain  proseontioiu  to  go  to 
society  tor  iHreyenti<m  of  omelty  to  animals. — ^In  every  case  prose- 
cuted upon  the  evidence,  complaint,  or  information  of  any  officer 
or  agent  of  any  duly  incorporated  society  for  the  prevention  of 
cruelty  to  animals,  one-half  of  the  fine  assessed  against  the  accu8e<l 
person  who  may  have  been  convicted  shall,  upon  the  collection  of 
said  fine,  be  paid  over  to  the  said  society.    (1893-4,  p.  163.) 

Sec.  4664.  When  officer  or  a^ent  to  be  set  down  as  prosecutor. 
— ^Whenever  a  warrant  is  sworn  out,  or  a  presentment,  indictment, 
or  information  is  obtained  upon  the  complaint  or  information  of 
any  such  officer  or  agent,'  the  name  of  such  officer  or  agent  shall 
be  endorsed  as  prosecutor  upon  such  warrant,  indictment,  informa- 
tion, or  presentment.    (1893-4,  p.  163.) 

Sec.  4865.  To  whom  fines  go. — ^The  whole  of  the  fines  collected 
onder  the  eleven  preceding  sections  shall  go  to  the  Commonwealth 
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unless  the  name  of  such  oflScer  or  agent  be  endorsed  on  the  war- 
rant, presentment,  indictment,  or  information  sued  out,  or  pre- 
sentn^en^  Jound  or  obtained,  upon  the  complaint  and  information 
of  such  officjer  or  agent.    (1893-4,  p.  163.) 

Sec.  4566.'  Jdhootin^  of  pigeons,  or  other  birda  or  fowls  for  amuse- 
ment, and  renting  premises  for  such  purposes. — ^Whoever  keeps  or 
uses  a  live  pigeon  or  other  bird  or  fowl  for  the  purpose  ,of  a  tar- 
get, or  to  be  shot  at  either,  for  amusement  or  as  a  test,  of  skill  in 
marksmanship,  ^'r  shoots  at  a  bird  kept  qt  used  as  aforesaid,  or  is  a 
party  to  such  shooting,  or  lets  any  building,  room,  field,  or  prem- 
ises, or  knowingly  permits  the  use  thereof  for  the  purpose  of  such 
shooting^  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars 
or  by  imprisonment  for  not  more  than  thirty. days,  or  by  both. 
Nothing  herein  contained  shall  apply  to  the  shooting  of  wild  game. 
(1906,  p.  448.) 

Sec.  4667.  Injury  to  hired  horse,  etc.,  or  v^cle  by  reckless  rid- 
ing, driving,  etc.;  defrauding  livery  man;  how  punished.— If  any 
person  having,  hired  from  a  licensed  livery  stable  keeper  or  any 
other  perspn,  any  horse,  mule,  automobile  or  other  vehicle,  wilfully 
or  negligently  injure  or  damage  the  same  by  hard  or  reckless  riding, 
driving,  or  using,  or  permit  any  other  person  so  to  do,  or  hire  the 
same  to  any  other  person,  or  procure  any  horse,  miile,  automobile 
or  other  vehicle  from  a  licensed  livery  stable  keeper,  or  any  other 
person,  without  previously  making  arrangements  for  credit,  ^nd  use 
the. same  without;  playing. therefor  and  .with  intent  to.  phe^t  or  de- 
fraud said  licensed:  li<very  stable  keeper,  or  other  -person,  be  shall 
be  finied  not  Jess  than  Jen  nor  more  than  fifty  dollars.  ^  (Code-1887, 
§  379?!  1904,  p.  79;  1910,  p.  347.)  '. 

B(^isors*  Note. — The  words,  "or  any  other  peir9on"  foand  tn.  line 
seven  of  the  text  are  new,  as  are  also  the  words,  "or  other  person"  found 
in  line  nine  of  the  text.  The  latter  part  of  the  section  should  be  as  com- 
prehensive as  the  Arst. 

See   Gregory's    Forms,   No.    692.  ■  • 

Cited  but  not  construed  in  Wells'  pase,  107.  Va...  934,  67  S.  E^  688. 

Sec.  4568.  Prof  ane  swoajring  and  drunkeijQess ;  how 'punished. — 
If  any  person  arrived  at  the  age  of  discretion  profanely  curse  or 
swear  or  get  drunk  in  public  he.shall.be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  shall  be  fined,  not  less  than 
one  nor  more  than  ten  dollars.  (Code  1887,  §  3798;  1897-8,  p.  342; 
1914,  p.  29.) 

.  Be^isors'  Note.^— The  words  formerly  a^teajrins  In.  tl^  section: 
'"but  nothing  herein  contained  shall  apply  to  any  city  or' town  having 
police  regntations  on  this  subject"  have  be^t  omitted,  so  aa  to  make 
no  distinction  in  this  I'ospect  between  cities  or  towns  and  cotfntles. 

As  to  drunkenness,  see  Act»  1918,  p.  578.  '  This  act^  supersedes 
chapter  184  of  thlj;  Code. 

Cited  but  not  construed  in  Wells'  Case,  107  Va.  834,  67  S.  B. 
688. 

S^.  4569.    Use  of  profane  or  indecent  language  over  telephone. — 
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If  any  person  shall  curse  or  abuse  anyone,  or  use  vulgar,  profane  or 
indecent  language  over  any  telephon.e  in  this  State,  he  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  be  punished  by  a 
fine,  of  not  more  than  one  hundred  dollars.  (1910,  p.  258.) 

Sec.  4670.  Working  or  transacting  business  oft  Stmday ;  how  pnn- 
islied.-7-If  a  person  on  a  Sunday  be  found  laboring  at  any  trade  or 
calling,  or  employ  his  apprentices  or  servants  in  labor  or  other  busi- 
ness, except  in  household  or  other  work  of  necessity  or  eharity,  he 
shall  be  deemed  guilty,  of  a  misdemeanor  and  upon  conviction  there- 
of shall  be  fined  not  less  than  five  dollars  for  each  offense.  Every 
day  any  perspn  or  servant  or  apprentice  is  so  employed  shall  con- 
stitute a  distinct  offense  and  the' court  in  which  or  the  justice  by 
whom  any  judgment  of  conviction  is  rendered  may  require  of  the 
person  so  convicted  a  recognizance  in  a  penalty  of  not  less  than  one 
hundred  or  more  than  five  thousand  dollars,  with  or  wjthout  securi- 
ty, conditioned  that  such  person  shall  be  of  good  behavior,  and  es- 
pecially to  refrain  from  a  repetition  of  such'  offense,  for  a  period 
not  exceeding  twelve  months.  This  section  shall  not  apply  to  fur- 
naces, kilns,  plants  and  other  business  of  like  kind  that  may  be 
necessary  to  be  conducted  on  Sunday.  (Code  1887,  §  3799 ;  1908,  p. 
258;  1916,  p.  751.) 

Revlsors*  Note. — This  section  was  slightly  amended  by  .-lets  1016, 
p.  761;  but  as  it  appears  al)ove,  II  is  taken  from  the  act  of  1908,  with 
the  tast  sentence  added.  The  reason  for  the  addition  is  manifest.  The 
proviso '  with  reference  to  tiie  delivery  of  Ice  cream  ha«  been  omitted 
because  deemed  unnecessary.  The  section  la  of  long  staadini;,  and  has 
always  had  a  reasonable  construction,  and  to  make  one  special  exception 
might  lead  to  the  construction  that  many  other  acts  were  forbidden 
which  have  nevier  been  held  to  be  within  the  purview  of  the  Sectidn. 

Violation  of  sec'tion  a  misdemeaiior.— Before  the  amendment  of  1908 
a  violation  of  this  section  was  hot  a  misdemeanor,  and  the  forfeiture 
'  Imposed .  cduld  be  recovered  only  by  civil  warrant.  ■' Wells'  Case,  107 
Va.  834,  57  fi.  E.  588.  Objection  that  the  proceeding  was  by  a  criminal 
warrant  might  be  raised  In  the  Supreme. Court  of  Appeals  for  tlii»  first 
time.  Hanger's  Case,  107 'Va.  872,  60  S.E.  67.  Any  person,  whether  em- 
ployer or  employee,  who  violated  the  section  was  amenable  to  the  for- 
feiture. I^ickett's  Case,  107  Va.  844,  57  S.  E.  691.  As  the  sectiop  now 
reads,'  i.  violation'  of  If  is"  etpressly'  dfeclarfea  to  b6  a'  mUdeiaeanOr. 

'  -When  Sunday  begins  and  ends. — Sunday  is  from  12:00  o'clock -Sat- 
urday ni«ht  until  12:00  o'clock  Sunday  night.  Jeffries'  Case,  113  Va.  773, 
75  S.  E.  90;  State  v.  Green,  27  Mo.  466. 

I>eclsions  in*other  Jurisdictions. — Sunday  and  Sabbath  day  are 
synonymous  terms.     Kllgore  v.  Miles,  6  Gill  ft  J.  268. 

Under  a  similar  statute  in  West  Virginia  it  was  held  that  the 
burden  was  on  the  Commonwealth  to  prove  that  the  work  was  not  "of 
necessity  or  charity."  State  v.  McBee,  52  W.  Va.  257,  43  S.  E.  121, 
CO  L.  R.  A.  638;   8  Va.  Law  Reg.  763.     See,  also,  8  Va.  Law  Reg.  908. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  149,  section  16. 

.The  publication  of  a  daily  paper  on  Sunday  is  a  work  of  necessity 
wltbin  revised  statute,  section  4801  of  Missouri..  See  note  1  Va.  L.  R. 
N.  S.  871. 

In  Western  Union  Tel.  Co.  v.  Fulling  (Ind.),  96  N.  E.  Rep.  967, 
it  was  held  that  a  Sunday  telegraph  message  from  a  husband  to  his  wife 
telling  her  that  late  trains  prevented  him  from  being  home  till  the  fol- 
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lowing  morning  was  a  work  of  neoessity,  and  within  the  exception  of  an 
Indiana  statute  problbitlng  any  work  on  Sunday  save  that  of  charity 
and  necesdity. 

As  an  offense  against  the  Sunday  laws  consists  In  the  doing  of  an 
act  on  a  prohibited  day,  time  Is  of  the  essence  of  the  offense,  and  it  must 
be  affirmatively  alleged  that  the  act  complained  of  was  performed  on 
a  Sunday,  although  the  particular  Sunday  is  not  Important,  provided 
It  is  within  the  Statute*  of  Limitations.  37  Cyc.  579,  citing  Jackson  v. 
the  State,  87  Oa.  787,  16  S.  E.  906;  State  v.  Baltimore  &  C.  R.  Co.,  16 
W.  Va.  362,  36  Am.  Rep.  803. 

On  a  trial  of  a  complaint  for  keeping  an  open  shop  on  the  Lord's 
Day,  the  Commonwealth  is  not  confined  to  the  particular  Sunday  named 
in  the  indictment.  Commonwealth  v.  Newton,  25  Mass.  (8  Pick.)  234; 
■Commonwealth  v.  Harrison,  77  Mass.   (11  Gray)   308. 

Generally. — ^An  option  executed  for  valuable  consifleration  Is  not 
invalid  under  this  section  because  executed  on  Sunday.  Dunlop  v. 
Baker,  239  Fed.  193   (C.  C.  A.,  Fourth  Circuit). 

For  interesting  history  of  the  legislation  concerning  the  violation 
of  the  Sabbath,  see  dissenting  opinion  of  Buchanan,  J.,  Wells'  Case, 
107  Va.  834,  67  S.  E.  688. 

Discussed,  4  iVa.  Law  J.  141;  6  Va.  Law  J.  623;  13  Va.  Law  J.  643; 
6  Va.  Law  Reg.  692;  19  Va.  Law  Reg.  709;  2  Va.  L.  Reg.  N.  S.  621. 

.  Cited  but  not  construed  in  Ragsdale  v.  Danville,  116  Va.  484,  82 
S.  E.  77. 

See.  4671.  Exception  as  to  the  Jews. — The  penalty  imposed  by  the 
preceding  section  shall  not  be  incurred  by  any  person  who  con- 
scientiously believes  that  the  seventh  day  of  the  week  ought  to 
be  observed  as  a  Sabbath,  and  actually  refrains  from  all  secular 
business  and  labor  on  that  day,  provided  he  does  not  compel  an 
apprentice  or  servant,  not  of  his  belief,  to  do  secular  work  or  bnsi- 
ness  on  a  Sunday,  and  does  not  on  that  day  disturb  any  other  person. 
(Code  1887,  §  3800.) 

Revlsors'  Note.— The  words,  "penalty  Imposed"  are  used  in  Ilea 
of  "forfeiture  declared."  As  section  4570  (section  3799  of  the  Code  of 
18S7)  stood  before  the  amendment  of  1908,  a  violation  of  It  was  not  a 
misdemeanor.  Wells'  Case,  107  Va.  884,  67  S.  K.  588.  Under  the  amend- 
mmt  of  1908,  and  as  the  section  now  stands,  a  violation  of  it  is  expressly 
declared  to  be  a  misdemeanor. 

As  to  religious  freedom,  see  section  34  and  notes. 

Discussed,  19  Va.  L.  Reg.  709.    See,  also,  16  Va.  L.  Reg.  920. 

Sec.  4672.  What  transportation,  etc.,  by  raihroads  on  Sunday  pro- 
hibited.— No  railroad  company,  receiver,  or  trustee,  controlling  or 
operating  a  railroad,  shall,  by  any  agent  or  employee,  load,  unload, 
run  or  transport  upon  such  road  on  a  Sunday,  any  £&t,  train  of  cars 
or  locomotive,  nor  permit  the  same  to  be  done  by  any  such  agent  or 
employee,  except  where  such  cars,  trains  or  locomotives  are  used 
exclusively  for  the  relief  of  wrecked  train  or  trains  so  disabled  as 
to  obstruct  the  main  track  of  the  railroad ;  or  for  the  transportation 
of  the  United  States  mail ;  or  for  the  transportation  of  passengers 
and  their  baggage;  or  where  such  cars,  trains  or  locomotives  con- 
stitute interstate  freight  trains  exclusively,  which  trains  may  be 
run  through  the  State  of  Virginia  without  stopping  at  local  stations 
for  interchange  of  freight ;  or  for  the  transportation  of  live  stock,  or 
for  the  transportation  of  articles  of  such  perishable  nature  as  would 
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necessity  impair  in  value  by  one  day's  delay  in  their  passage: 
provided,  however,  that  if  it  should  be  necessary  to  transport  live 
stock  or  perishable  articles  on  a  Sunday  to  an  extent  not  sufficient 
to  make  a  whole  train  load,  such  train  load  may  be  made  up  with 
cars  loaded  with  ordinary  freight ;  and  provided,  however,  that  the 
State  Corporation  Commission  may,  at  «uch  times  necessity  may  re- 
quire, either  to  meet  an  emergency  or  to  save  life  or  property,  sus- 
pend the  restriction  of  this  section  and  authorize  the  running,  load- 
ing or  unloading  on  Sunday  of  freight  trains  on  any  railroad,  and 
of  any  car  or  locomotive.  The  State  Corporation  Commission  may, 
upon  petition,  duly  verified,  of  any  railroad  company,  either  by  gen- 
eral rule  or  special  order,  or  both,  authorize  the  running,  loading  or 
unloading  on  Sunday  of  freight  trains  on  such  railroad,  and  of  any 
car  or  locomotive,  for  any  of  the  causes  in  the  provisos  of  this  sec- 
tion.    (Code  1887,  §  3801 ;  1910,  pp.  59,  471.) 

This  statute  prior  to  its  amendment  in  1910  held  not  unconBtitu- 
Uonal  in  N.  ft  W.  R.  R.  t.  Com.,  93  Va.  749,  24  S.  E.  837,  34  L.  R.  A. 
105,  57  Am.  St.  Rep.  827,  OTerrulin«  N.  ft  W.  R.  R.  v.  Com.,  88  Va.  96, 
13  S.  E.  340,  13  L..  R.  A.  107,  29  Am.  St.  Rep.  705,  in  which  latter  case 
the  court  held  that  the  section  violated  article  1,  section  8,  cl.  3,  Const. 
U.  S.     See  note,  2  Va.  Law  Reg.  283. 

Empty  coal  cars,  en  route  back  to  West  Virginia,  when  they  are 
Bsed  ezclnsively  to  transport  coal  into  this  state,  and  which  are  in- 
tended to  be  used  again,  are  not  engaged  in  transporting  articles  of  inter- 
state commerce,  and  the  transportation  is  therefore  controlled  by  laws 
of  this  state.  Such  transportation  on  Sunday  is  forbidden  by  this  sec- 
tion. N.  &  W.  R.  R.  V.  Com.,  93  Va.  749,  24  8.  E.  837,  84  L.  R.  A. 
105,  57  Am.  St.  Rep.  827.. 

Where  ground  of  liability  charged  is  that  an  injury  was  Inflicted  by 
a  train  run  on  Sunday,  the  declaration  is  bad  on  demurrer,  if  it  does  not 
aver  that  the  train  was  not  one  of  tttose^ermitted  by  law  to  be  run  on 
Sunday,  as  the  statute  contains  several  exceptions.  Hortenstein  v.  Va.- 
Carolina  Ry.  Co.,  102  Va.  914,  923.  47  S.  E.  996. 

Cited  but  not  construed  in  Wells'  Case,  107  Va.  834,  67  S.  E.  688; 
Richmond  t.  Sutherland,  114  Va.  688,  77  S.  E.  470. 

Discussed,  14  Va.  Law  J.  124. 

S60.  4673.  Wliat  time  the  word  "Sunday"  in  tiie  preoedin^r  sec- 
tion embraces. — The  word  "Sunday"  as  used  in  the  preceding  sec- 
tion shall  be  construed  to  embrace  only  that  portion  of  th^  day 
between  sunrise  and  sunset;  and  trains  in  transitu  having  started 
prior  to  twelve  o'clock  on  Saturday  night,  may,  in  order  to  reach 
the  terminus  or  shops  of  the  railroad,  run  until  lune  o'clock  the 
following  Sunday  morning,  but  not  later.     (Code  1887,  §  3802.) 

Cited  but  not  construed  in  Richmond  v.  Sutherland,  114  Va.  688, 
77  S.  E.  470. 

Sec.  4674.  Violations  of  section  f  ortj-flve  hnndred  and  Nnrentj- 
two;  where  and  how  punished. — ^Any  railroad  company,  receiver, 
or  trustee  violating  the  provisions  of  section  forty-five  hundred 
and  seventy-two  shall  be  deemed  to  have  committed  a  separate 
offense  in  each  county  or  corporation  in  which  such  car,  train  of 
cars,  or  locomotive  shall  run,  or  in  which  such  car  or  train  of  cars 
shall  be  loaded  or  unloaded;  and  shall  be  fined  not  less  than  fifty 
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nor  more  than  one  hundred  dollars  for  each  offense.  (Code  1887, 
§  3803.) 

Cited  but  not  construed  in  Richmond  t.  Sutherland,  114  Va.  688, 
77  S.  E.  470. 

Sec.  4676.  To  prohibit  the  loading  and  unloading  of  steamshipB' 
and  steamboats'  cargoes  on  a  Sunday. — ^No  steamboat  company 
shall  by  any  agent  or  employee  load  or  unload  on  a  Sunday  any 
steamship  or  steamboat  arriving  at  any  port  or  landing  on  the 
bays,  rivers,  or  other  waters  of  this  State  or  permit  the  same  to 
be  done  by  any  such  agent  or  employee  except  where  such  steam- 
ship or. steamboat  is  for  the  transportation  of  the  United  States 
mails,  or  for  the  transportation  of  passengers  and  their  baggage, 
or  for  the  transportation  of  through  freight  in  transitu,  or  of 
live  stock,  or  of  articles  of  such  perishable  nature  as  would  be 
necessarily  impaired  in  value  by  one  day^s  delay  in  their  pass- 
age: provided,  that  nothing  in  this  section  shall  be  construed  as 
preventing  any  steamship  or  steamboat  arriving  at  any  port  or 
landing  on  the  bays,  rivers,  and  other  waters  of  this  State  not  its 
final  point  of  destination  from  unloading  any  and  all  freight  in- 
tended for  delivery  at  such  intermediate  port  or  landing  or  from 
loading  and  taking  on  any  and  all  freight  intended  for  shipment 
from  such  intermediate  port  or  landing  to  the  final  destination  of 
said  steamship  or  steamboat.  Any  steamship  or  steamboat  com- 
pany violating  the  provisions  of  this  section  shall  be  deemed  to 
have  committed  a  separate  offense  in  each  county  or  corporation 
in  which  said  steamship  or  steamboat  shall  land  and  be  unloaded, 
and  shall  be  fined  in  a  sum  not  less  than  fifty  nor  more  than  one 
hundred  dollars  for  each  offense.     (1889-90,  p.  38.) 

Cited  but  not  construed  in  Wells'  Cdse,  107. Va.  834,  57  S.  E.  688. 
Sec.  4676.  Disturbance  of  religious  worship  a  misdemeanor. — 
If  any  person  wilfully  interrupt  or  disturb  any  assembly  met  for 
.  the  worship  of  God,  or  being  intoxicated,  disturb  the  same,  whether 
wilfully  or  not,  he  shall  be  guilty  of  a  misdemeanor,  and  any  jus- 
tice or  other  conservator  of  the  peace  may  put  him  under  re-i 
straint  during  religious  worship,  and  require  him  to  enter  into  a 
recognizance  for  his  good  behavior  for  a  period  not  exceeding 
twelve  months.    (Code  1887,  §  3805;  1899-00,  p.  1115;  1908,  p.  24.) 

Revlsors'  Note. — ^The  ponishment  Is  now  as  for  a  misdemeanor, 
for  which  see  section  4782. 

The  disturbance  need  not  be  during  divine  service,  but  may  be  at 
any  time  that  the  congregation  is  assembled,  even  at  night,  atfeir  they 
have  retired  to  their  tents.     Jennings'  Case,   3  Grat.   624. 

The  Indictment  need  not  set  out  the  means  by  which  the  disturbance 
wets  effected.  Daniels'  Case,  2  Va.  Cas.  402.  See,  also,  Shiflett's  Case, 
90  Va.  387,  18  S.  E.  838. 

As  to  elements  of  the  offense,  see  .8  Va.  Law  Reg.  380. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  149,  section  18. 

See.  4577.    A  misdemeanor  to  disturb  sehools,  literary  societies, 
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etc. — ^If  any  person  wilfully  interrupt,  molest,  or  disturb  the  ex- 
ercise of  any  free  school  or  any  other  school  or  of  any  literary 
society,  or  being  intoxicated,  disturb  the  same,  whether  wilfully 
or  not,  he  shall  be  guilty  of  a  misdemeanor.     (1889-90,  p.  152.) 

Revisors*  Note. — Tbe  pnniHhment  is  now  as  for  s  misdemeanor,  for 
which  see  section  47SZ.  The  act  provided  that,  "A  Justice  of  the  peace 
or  police  Justice  may  trjr  and  determine  these  cases."  This  sentence  has 
been  omitted  as  unnecessary.     See  section  4987. 

Sec.  4678.  GanTln^  dangerous  weapon  to  place  of  religioiu  wor- 
ship, or  on  Snnday  at  place  other  than  his  own  premises;  how  pim- 
iahed. — K  any  person  c^rry  any  gun,  pistol,  bowie-knife,  dagger, 
or  other  dangerous  weapon,  to  a  place  of  worship  while  a  meeting 
for  religious  purposes  is  being  held  at  such  place,  or,  without 
good  and  sufficient  cause  therefor,  carry  any  such  weapon  on  a 
Sunday  at  any  place  other  than  his  own  premises,  he  shall  be 
tined  not  less  than  twenty  dollars.  If  any  offense  under  this  sec- 
tion be  committed  at  a  place  of  religious  worship,  the  offender 
may  be  arrested  on  the  order  of  a  conser\'ator  of  the  peace,  with- 
out warrant,  and  held  until  a  warrant  can  be  obtained,  but  not 
exceeding  three  hours.  It  shall  be  the  duty  of  every  justice,  upon 
his  own  knowledge,  or  upon  the  affidavit  of  any  person,  that  an 
offense  under  this  section  has  been  committed,  to  issue  a  warrant 
for  the  arrest  of  the  offender.     (Code  1887,  §  3806.) 

Sec.  4679.  Pandering;  punishment  therefor;  competency  of  cer- 
tain evidence. — Any  person  who  takes,  harbors,  inveigles,  entices, 
persuades  or  "encourages,  either  by  threats  or  promises,  or  by  any 
device  or  scheme  takes,  or  causes  to  be  taken,  any  female  into  a 
house  of  ill-fame  or  of  assignation,  or  elsewhere,  against  her  will, 
for  the  purpose  of  prostitution  or  illegal  sexual  intercourse ;  or. 

Takes  or  detains  a  female  unlawfully  against  her  will  with  the 
intent  to  compel  her,  by  force,  threats,  persuasion,  menace  or 
duress,  to  marry  him  or  to  marry  any  other  person,  or  to  be  de- 
filed; or. 

Being  parent,  guardian  or  any  other  person  having  legal  charge 
of  the  person  of  a  female,  consents  to  her  being  taken  or  de- 
tained by  any  person  for  the  purpose  of  prostitution  or  sexual  in- 
tercourse, 

Is  guilty  of  pandering,  and  shall  be  punished  by  confinement 
for  a  term  of  not  less  than  one  year  nor  more  than  ten  years  in 
the  penitentiary,  and  by  a  fine  of  not  more  than  one  thousand  dol- 
lars. 

Any  person  who  shall  place  any  female  in  the  charge  or  cus- 
tody of  any  other  person  or  persons  for  immoral  purposes,  or  in  a 
house  of  prostitution,  with  the  intent  that  she  shall  live  a  life  of 
prostitution,  or  any  person  who  shall  compel  any  female  to  reside 
with  him,  or  with  any  other  person  for  immoral  purposes,  or  for 
the  purposes  of  prostitution,  or  compel  her  to  live  a  life  of  prosti- 
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tution,  is  guilty  of  pandering,  and  shall  be  punished  by  a  fine  of 
not  less  than  one  thousand  dollars  and  by  confinement  in  the  peni- 
tentiary for  not  less  than  one  or  more  than  ten  years. 

Any  person  who  shall  receive  any  money  or  other  valuable  thing 
for  or  on  account  of  procuring  for  or  placing  in  a  house  of  prosti- 
tution or  elsewhere  any  female  for  the  purpose  of  causing  her 
to  cohabit  with  any  male  person  or  persons,  shall  be  guilty  of  a 
felony,  and  upon  conviction  thereof  shall  be  confined  in  the  peni- 
tentiary for  not  less  than  one  year  nor  more  than  ten  years. 

Any  person  who,  by  force,  fraud,  intimidation  or  threats,  places 
or  leaves,  or  procures  any  other  person  or"  persons  to  place  or 
leave  his  wife  in  a  house  of  prostitution  or  to  lead  a  life  of  prosti- 
tution, shall  be  guilty  of  pandering,  and  upon  conviction  thereof 
shall  be  confined  in  the  penitentiary  not  less  than  three  nor  more 
than  ten  years. 

■  Any  person  or  persons  who  shall  knowingly  receive  any  money 
or  other  valuable  thing  from  the  earnings  of  any  female  engaged 
in  prostitution,  except  for  a  consideration  deemed  good  or  valu- 
able in  law,  shall  be  guilty  of  pandering,  and  on  conviction  be 
confined  in  the  penitentiary  for  a  term  not  less  than  one  ytear 
nor  more  than  ten  years,  and  fined  not  more  than  five  hundred 
dollars. 

Any,  person  or  persons  who  shall  detain  any  female  in  a  disor- 
derly house  or  house  of  prostitution  because  of  any  debt  or  debts 
she  has  contracted,  or  is  said  to  have  contracted,  while  living  in 
said  house  of  prostitution  or  disorderly  house,  shall  be  guilty  of 
felony,  and  on  conviction  thereof  shall  be  confined  in  the  peni- 
tentiary for  a  term  not  less  than  one  year  nor  more  than  ten 
years. 

Any  person  or  persons  transporting,  or  attempting  to  transport, 
by  any  railroad,  steamboat,  railway,  or  by  any  other  means  of  con- 
veyance, through  or  across  this  State,  any  female  for  the  purposes 
within  the  intent  of  this  section,  may  be  presented,  indicted,  tried 
and  convicted  in  any  county)  or  city  in  which  any  part  of  said 
transportation  may  h^ve  taken  place. 

Any  female  hereinbefore  referred  to  shall  be  a  competent  wit- 
ness in  any  prosecution  under  this  section  to  testify  to  any  and 
all  matters,  including  conversations  with  the  accused  or  by  him 
with  third  persons  in  her  presence,  notwithstanding  she  may  have 
married  the  accused  either  before  or  after  the  violation  of  any 
of  the  provisions  of  this  section,  but  she  shall  not  be  compelled  to 
testify  after  such  marriage.     (1910,  p.  252.) 

Revlsors*  Note. — In  addition  to  slight  verbal  changes,  the  revised 
section  contains  one  change  in  meaning.  This  change  consists  of  the 
use  of  the  words,  "In  which  any  part  of  said  transporatlon  may  have 
taken  place,"  found  at  the  end  of  the  second  paragraph  from  the  bottom, 
in  lien  of  "in  which  the  said  offender  may  be  apprehended,  and  on  arrest 
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be  taken  to  any  conrt  of  competent  Jnrisdlction  in  any  such  county  <w 
titj;  and  the  said  presentment,  indictment  and  trial  shall  be  had  In 
the  same  county  or  city  In  which  the  arrest  occurs."  The  object  of  this 
change  is  to  obviate  a  constitutional  question.  (See  Const.,  section 
&)  A  trial  by  a  Jury  remote  from  where  the  offense  was  committed 
could  hardly  be  called  a  trial  by  a  Jury  of  his  vicinage.  See  Richard's 
Case.  107  Va.  881,  59  S.  E.  1104.  .But  each  step  of  the  transportation 
nwy  be  regarded  as  a  part  of  a  continuous  offense.  In  some  states  where 
IHt>p^y  is  stolen  in  .one  state  and  brought  into  another,  the  latter 
state  punishes  for  larceny,  deeming  each  removal  of  the  property  as 
a  new  asportation.  There  was  no  such  statute  In  Virginia  when  Strouth- 
er's  Case,  93  Va.  787,  22  S.  E.  8Sa,  was  decided,  but  such  statutes  are 
regarded  as  valid. 

Sec.  4680.  Appointment  of  police  for  i^eligions  meetinj^s. — The 
supervisor  or  any  justice  of  the  magisterial  district  where  a  relig- 
ious meeting  is  held  shall,  upon  the  written  application  of  the 
conductor  of  such  meeting,  appoint  as  many  temporary  police  as 
may  be  necessary  to  enforce  order  at  such  meeting,  the  authori- 
ties of  such  meeting  paying  all  expenses  incurred  by  reason  of  the 
appointment  of  such  officers.  (Code  1887,  §  3810;  1891-2,  p.  872; 
1895-6,  pp.  488,  539.) 


CHAPTER  184. 
Intoxicating  Liquors.* 


4581. 
4582. 


Ardent    spirits    defined. 

Person  defined;  second  of- 
fense defined. 

Sale,  use,  etc.,  of  ardent 
spirits  restricted;  sales  by 
dispensaries. 

Violation  of  provisions  of 
preceding  section;  acting  as 
agent  of  seller  or  purchaser. 

Penalties. 

Situs  of  sale  wl)en  shipment 
is  made  by  common  carrier. 

Form  of  indictment  under 
sections  four  thousand  five 
hundred  and  eighty-three, 
four  thousand  five  hundred 
and  eighty-four,  and  four 
thousand  five  hundred  and 
eighty-five. 
4588.  Acts  and  products  not  af- 
fected by  this  chapter;  sales 


4583. 


4584. 


4685. 
4686. 

4687. 


Sec. 

by  druggists  for  medicinal 
purposes. 

4589.  Sales  of  proprietary  medi- 
cines, toilet  articles,  etc., 
and  Jamaica  ginger,  and 
purchases,  etc.,  by  drug- 
gists not  licensed  under  this 
chapter. 

4690.  Purchases  by  manufacturers 

of  flavoring  extracts,  etc. 

4691.  Sales   by   druggists   for   me- 

dicinal purposes. 

4592.  Sales  by  druggists  for  scien- 

tific, etc.,  and  sacramental 
purposes;  purchases  by  den- 
tists, physicians  and  veteri- 
nary surgeons. 

4593.  Penalty    on    druggists,    etc., 

for  violating  preceding  sec- 
tion. 


•Bevlsors'  Note.- — This  entire  chapter  Is  superseded  and  repealed 
by  the  amcaided  prohibition  Act  of  1018  (Acts  1918,  p.  578). 

Boards  of  supervisors  may  pay  rewards  out  of  county  levies  for 
the  capture  of  illicit  stills.     Acts  1918,  cluster  870,  p.  559. 
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4694.  Purchases  by  dentists,   phy-       4613. 
siclans,  and  veterinary  sur- 
geons. 

4595.  Presumptions   upon   sale   by       4614. 

druggists,     etc. ;      unlawful 
sales  by  employees  without  .    4615. 
employer's  knowledge;  pen- 
alties   for    failure    to    dis- 
charge convicted  employees.       4616. 

4596.  Indictments    against     drug- 

gists. 4617. 

4697.  Affidavit  by  person  of  intem- 

perate   habits;     use    other      4618. 
than  stated  in  affidavit. 

4698.  When  issue  of  prescriptions 
by  physicians  unlawful;  pen- 
alty. 4619. 

4699.  Issue  of  licenses  to  drug- 
gists. 4620. 

4600.  Issue  of  licenses  to  manufac- 

turers of  alcohol. 

4601.  Statement  required  of  drug- 

gists; licenses  to  hospitals,       4621. 
etc. 

4602.  Bond  required  of  druggists, 

etc.;  conditions;  licenses  to    ' 
hotels  and  rights  of  common       4622. 
.  carriers. 

4603.  Statements   required    of   ho-       4623. 

tel    managers;    bond,     etc.; 
counties  and  cities  excepted.       4624. 

4604.  Wood  or  denatured  alcohol.       4625. 

4605.  Amount      which      may      be       4626. 

shipped    druggists    and    ho- 
tels; records  to  be  kept  by       4627. 
transportation  company. 

4606.  Keeping     ardent     spirits    at 

clubs,  lodges,  etc.  4628. 

4607.  Ardent  spirits  in  houses  of 

prostitution. 

4608.  Devices  to  evade  the  provi- 

sions of  this  chapter.  4629. 

4609.  Certain   advertisements  and 

circulation,  etc..  of  certain      4630. 
printed    matter   prohibited; 
publication     of     statements       4631. 
concerning  the  liquor  traf- 
fic. 4632. 

4610.  Handling  certain  drafts  for 

ardent    spirits    prohibited.         4633. 

4611.  Agents  of  common  carriers 

not  to  receive  orders  or  col-      4634 
lec»  money,  etc.,  tor  ardent 
spirits. 

4612.  Search   warrants;    arrest   of 

offenders. 
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4635.  What    consignees    may    au-       4654. 

tborlze     others    to    receive 
liquor   for   tliem;    hours   in 
which    same   may   be  deliv-       4655. 
ered. 

4636.  Amount  tiermitted  to  travel- 

ers. 4656. 

4637.  Records    kept    by     common 

carriers  open  to  Inspection.      4657. 

4638.  Amount    of    ardent     spirits 

persons    may    receive;    con- 
tainers   in    which    shipped;       4668. 
records  to  be  kept  by  com-      4659. 
mon  carriers;  penalty. 

4639.  Giving  ardent  spirits  to  ml-       4660. 

nors,  etc.;  sending  minors 
and  females  for  ardent  spir- 
its. 4661. 

4640.  Persons  of  intemperate  hab- 

its,, etc.,    required    to    dis- 
close from  whom   they  ob-      4662. 
tain  ardent  spirits;  penalty 
for  refusal. 

4641.  Possession  of  ardent  spirits       4663. 

by  minors  a  misdemeanor. 

4642.  Ordering  or  receipt,  etc.,  of       4664. 

ardent  spirits  by  female.  4665. 

4643.  When  bond  required  of  per- 

sons convicted.  4666. 

4644.  Associate  counsel  in   prose- 

cutions. 

4645.  Right  of  appeal  by  Common-       4667. 

wealth.  ^ 

4646.  Effect  when  part  of  chapter       4668. 

declared  unconstitutional. 

4647.  Duties  of  attorneys  for  the       4669. 
Commonwealth. 

4648.  Prescriptions,   affidavits   and       4670. 

record  books  to  be  exam- 
ined. 4671. 

4649.  Who  deemed  intoxicated;  of 

intemperate  habits.  4672. 

4660.  Hotel     employees     assisting 

guests  to  obtain  ardent  spir- 
its; penalty. 

4661.  Hotel   proprietor  permitting      4673. 

employees  to  assist  guests 
to  secure  ardent  spirits ;  fail- 
ure to  discharge  convicted 
employee;  penalty.  4674. 

4652.  Keeping   or   sale    of   ardent 

spirits  in  hotels  prohibited.       4675. 

4653.  When  licenses  of  hotels,  etc., 

revoked. 


Prescriptions  and  affidavits 
to  be  in  duplicate;  filing; 
examination. 

Certain  officials  charged 
with  enforcement  of  provis- 
ions of  this  chapter;  fees. 

When  Identification  to  be  re- 
quired by  druggists. 

Search  of  vehicles;  when 
same  seized  and  person  in 
charge  arrested. 

How   vehicles    disposed   of. 

Chapter  deemed  exercise  of 
police  power. 

Prosecution  of  persons  hold- 
ing internal  revenue  tax  re- 
ceipt. 

Certain  allegations  unnuces- 
sary  in  indictment;  what 
proof  sufficient. 

Use  of  ardent  spirits  in  the 
home;  home  defined;  tran- 
sient guests  in  hotels. 

Change  of  venue;  venire 
from  another  county. 

Soft  drinks  defined. 

License  for  the  sale  ot  soft 
drinks. 

When  possession  of  ardent 
spirits  prima  facie  evidence 
of  purpose  to  sell. 

What  persons  may  make  af- 
fidavits. 

Stamps  to  be  affixed  to  affi- 
davits and  prescriptions. 

When  convict  required  to 
work  on  public  roads. 

Encumbering  estate  to  evade 
chapter. 

When  unlawful  to  grind 
malt. 

Agents  of  authorities  may 
purchase  ardent  spirits  con- 
trary to  the  provisions  of 
this  chapter. 

Certain  local  laws,  and  act 
approved  March  twenty-two, 
nineteen  hunarea  and  six- 
teen, not  repealed. 

Incriminating   testimony   no 
excuse   for  not  testifying. 
Right  of  action  against  per- 
sons  causing   intoxication. 
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Sec.  4581.  Ardent  spirits  defined. — The  words  ardent  spirits,  as 
used  in  this  chapter,  shall  be  construed  to  embrace  alcohol,  brandy, 
whiskey,  rum,  gin,  wine,  porter,  ale,  beer,  all  malt  liquors,  absinthe 
and  all  compounds  or  mixtures  of  any  of  them;  all  compounds  or 
mixtures  of  any  of  them  with  any  vegetable  or  other  substance; 
and  also  all  liquids,  mixtures  or  preparations,  whether  patented 
or  otherwise,  which  will  produce  intoxication;  fruits  preserved 
in  ardent  spirits,  and  all  beverages  containing  more  than  one-half 
of  one  per  centum  of  alcohol  by  volume,  except  as  herein  pro- 
vided.    (1916,  p.  215,  §  1.) 

Revlsors*  Note. — ^Thls  entire  chapter  is  superseded  and  repealed  by 
ihe  amended  prohibition  act  of  1018  (Acts  1918,  p.  578). 

Sec.  4582.  Person  defined;  second  offense  defined. — The  word 
person,  as  used  in  this  chapter,  shall  be  construed  to  embrace  all 
natural  persons,  firms,  corporations,  combinations  and  associations 
of  every  kind;  and  the  term  second  offense  shall  be  construed  to 
mean  an  offense  committed  after  a  prior  conviction  of  a  like  of- 
fense.    (Id.,  §  2.) 

Sec.  4583.  Sale,  use,  etc.,  of  ardent  spirits  restricted;  sales  by 
dispensaries. — ^It  shall  be  unlawful  for  any  person  in  this  State  to 
manufacture,  transport,  sell,  keep,  or  store  for  sale,  offer,  adver- 
tise or  expose  for  sale,  give  away  or  dispense  or  solicit  in  any  way,, 
or  receive  orders  for  or  aid  in  procuring  ardent  spirits,  except  as 
hereinafter  provided. 

This  chapter  insofar  as  it  affects  the  storing  or  transportation 
out  of  this  State,  shall  not  apply  to  ardent  spirits  manufactured 
prior  to  January  first,  nineteen  hundred  and  sixteen,  and  stored 
in  United  States  bonded  warehouses  in  the  custody  of  the  United 
States  collector  of  internal  revenue,  and  the  said  ardent  spirits, 
when  tax  paid  and  in  transit  from  such  warehouses  to  points  out- 
side of  this  State  where  said  ardent  spirits  may  be  legally  sold  or 
stored.    (Id.,  §  3.) 

Sec.  4584.  Violations  of  provisions  of  the  preceding:  section; 
acting  as  agent  of,  seller  or  purchaser. — Any  person  who  shall  vio- 
late any  of  the  provisions  of  the  preceding  section,  or  any  person, 
except  a  common  carrier,  who  shall  act  as  the  agent  or  employee 
of  such  manufacturer  or  such  seller,  or  person  in  so  keeping,  stor- 
ing, offering  or  exposing  for  sale  such  ardent  spirits,  or  act  as 
the  agent  or  employee  of  the  purchaser  in  purchasing  such  ardent 
spirits,  except  as  herein  provided,  shall  be  deemed  guilty  of  a  mis- 
demeanor for  the  first  offense,  and  of  a  felony  for  a  second  or 
any  subsequent  offense  committed  after  the  first  conviction;  but 
the  offense  of  drinking,  giving  away,  or  receiving  ardent  spirits 
contrary  to  the  provisions  of  this  chapter,  shall  not  be  deemed  a 
felony  in  any  case;  nor  shall  the  purchasing  or  having  in  pos- 
session by  any  person  of  ardent  spirits  for  personal  use,  in  any 
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case  be  deemed  a  felony,  but  the  burden  of  proof  that  said  ardent 
spirits  are  for  personal  use  shall  be  upon  the  defendant.     (Id., 

§4) 

Sec.  4585.  Penalties. — Any  person  who  shall  violate  any  pro- 
vision of  this  chapter,  shall,  except  as  otherwise  herein  provided, 
be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars,  and  be  confined 
in  Jail  not  less  than  one  nor  more  than  six  months.  The  penalty 
for  the  second  or  any  subsequent  oflFense  committed  after  the  first 
conviction,  which  is  not  declared  a  felony  in  this  chapter,  shall  be 
a  fine  of  not  less  than  one  hundred  dollars,  nor  more  than  five  thou- 
sand dollars,  and  imprisonment  in  jail  for  not  less  than  six  months 
nor  more  than  one  year.  Whenever,  in  this  chapter,  the  violation 
of  any  provision  is  declared  a  felony,  the  person  convicted  of  such 
violation  shall  be  punished  by  confinement  in  the  penitentiary  for 
not  less  than  one  nor  more  than  five  years,  or,  in  the  discretion 
of  the  jury,  by  confinement  in  jail  not  less  than  six  nor  more  than 
twelve  months  and  by  a  fine  not  exceeding  five  hundred  dollars. 
(Id.,  §  5.) 

Sec.  4586.  Situs  of  sale  when  shipment  is  made  by  common  car- 
lier^ — ^In  case  of  a  sale  in  which  a  shipment  or  delivery  of  such 
ardent  spirits  is  made  by  a  common'or  other  carrier,  the  sale  there- 
of shall  be  deemed  to  be  made  in  the  county  or  city  wherein  the 
delivery  thereof  is  made  by  such  carrier  to  the  consignee,  his  agent 
or  employee.  A  prosecution  for  such  sale  may  likewise  be  had  in 
the  county  or  city  wherein  the  seller  resides  or  from  which  the 
shipment  is  made.    (Id.,  §  6.) 

Sec.  4587.  Form  of  indictment  under  sections  forty-five  hundred 
and  ei^ty-three,  forty-five  hundred  and  eighty-four  and  forty-five 
hundred  and  eighty-five. — While  any  good  and  sufficient  indict- 
ment may  be  used,  an  indictment  for  any  first  offense  under  sec- 
tions forty-five  hundred  and  eighty-three,  forty-five  hundred  and 
eighty-four  and  forty-five  hundred  and  eighty-five,  shall  be  suf- 
ficient if  substantially  in  the  form  or  to  the  effect  following : 
"Commonwealth  of  Virginia. 

County  of  to-wit : 

In  the  circuit  court  of county : 

The  grand  jurors  in  and  for  the  body  of  said  county  of 

and  now  attending  said  court  at  its term, 

nineteen  ,  upon  their  oaths,  do  present  that 

within  one  year  next  prior  to  the  finding  of  this 

indictment,  in  the  said  county  of  ,  did  unlawfully 

manufacture,  sell,  offer,  keep,  store  and  expose  for  sale,  give  away, 
transport,  dispense,  solicit,  advertise,  receive  orders  for  and  aid 
in  procuring  ardent  spirits,  against  the  peace  and  dignity  of  the 
Commonwealth  of  Virginia." 
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And  if  it  be  a  second  offense,  it  shall  be  so  stated  in  the  indict- 
ment returned,  and  the  prosecuting  attorney  shall  introduce  be- 
fore the  trial  court,  evidence  of  said  former  conviction,  and  shall 
not  be  permitted  to  use  his  discretion  in  charging  said  second  of- 
fense, or  in  introducing  evidence  and  proving  the  same,  on  the 
trial,  but  the  failure  to  charge  former  conviction  shall  not  invali- 
date the  indictment. 

If  the  offense  is  committed  in  a  city  the  word  "city"  shall ^ be 
substituted  for  county,  the  proper  court  having  jurisdiction  sub- 
stituted for  circuit  court,  and  the  name  of  the  city  for  the  name 
of  the  county.    (Id.,  §  7.) 

Sec.  4588.  Acts  and  products  not  affected  by  this  chapter;  sales 
by  druggists  for  medicinal  purposes. — The  provisions  of  this  chap- 
ter shall  not  be  construed  to  prevent  any  person  from  manufac- 
turing for  his  domestic  consumption  at  his  home,  but  not  to  be 
sold,  dispensed  or  given  away,  except  as  hereinafter  provided, 
wine  or  cider  from  fruit  of  his  own  raising;  or  to  prevent  the  man- 
ufacture from  fruit  of  cider  for  the  purpose  of  making  vinegar,  not 
used  as  a  beverage ;  and  non-intoxicating  cider,  containing  not  more 
than  one  per  centum  of  alcohol  by  volume,  for  use  or  sale;  or  to 
prevent  the  manufacture  and  sale,  as  hereinafter  provided  at  whole- 
sale, to  druggists,  only  of  pur?  grain  or  fruit  or  ethyl  alcohol,  for 
medicinal,  pharmaceutical,  scientific  and  merchanical  purposes,  or 
of  wine  for  sacramental  purposes  for  use  by  religious  bodies;  or 
to  prevent  the  sale,  keeping  or  storing  for  sale  bj  druggists,  of 
pure  grain  or  fruit  or  ethyl  alcohol,  and  of  pure  whiskey  and  pure 
brandy,  for  mechanical,  pharmaceutical,  medicinal  and  scientific 
purposes,  or  of  wine  for  sacramental  purposes  for  use  by  religious 
bodies,  but  nothing  in  this  chapter  nor  in  any  section  thereof  shall 
have  any  application  whatever  to  denatured  alcohol  or  denatured 
rum  intended  for  use  only  in  the  industrial  or  mechanical  arts,  in- 
cluding especially  the  manufacture  of  tobacco,  cigarettes,  cheroots 
or  cigars,  where  the  same  is  brought  or  shipped  into  the  Stat^  un- 
der bond  and  there  kept  and  stored  under  bond,  in  strict  com- 
pliance with  the  United  States  internal  revenue  laws  and  regu- 
lations, until  actually  applied  to  the  uses  above  mentioned  and 
none  other  whatsoever,  or  to  prevent  the  sale  or  gift  and  keeping 
and  storing  for  sale  by  druggists  and  general  merchants  or  others 
duly  licensed  by  existing  laws  of  any  medicinal  preparations  man- 
ufactured in  accordance  with  formulas  prescribed  by  the  United 
States  pharmacopeia  and  national  formulary  patent  and  proprie- 
tary preparations  and  other  bona  fide  medicinal  and  technical 
preparations  which  contain  no  more  alcohol  than  is  necessary  to 
extract  the  medicinal  properties  of  the  drugs  contained  in  such 
preparations,  and  no  more  alcohol  than  is  necessary  to  hold  the 
medicinal  agents  in  solution  and  to  preserve  the  same,  and  which 
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are  manufactured  and  sold  as  medicine  and  not  as  beverages; 
or  to  prevent  the  manufacture  and  sale  of  toilet,  medicinal  and 
antiseptic  preparations  and  solutions  not  intended  for  internal  hu- 
man use,  nor  to  be  sold  as  beverages,  and  upon  the  outside  of 
each  bottle,  box  or  package  of  which  is  printed  in  English  con- 
spicuously and  legibly  and  clearly  the  quantity  by  volume  of  al- 
cohol in  such  preparations;  or  to  prevent  the  manufacturing  or 
keeping  for  sale  of  the  food  product  known  as  flavoring  extracts 
w^ch  shall  be  so  manufactured  or  sold  for  cooking  and  culinary 
purposes  only,  and  not  to  be  ^old  for  beverage  purposes,  provided 
that  it  shall  not  be  lawful  to  manufacture  or  sell  any  toilet  medic- 
inal, antiseptic  preparations  or  solutions,  or  any  flavoring  extracts 
or  patent  or  proprietary  medicines  or  preparations,  the  manu- 
facture or  sale  of  which  requires  the  payment  of  the  United  States 
liquor  dealer's  tax.     (Id.,  §  8.) 

Sec.  4689.  Sales  of  proprietary  medicinee,  toilet  articlest  etc.,  and 
Jamaica  ginger,  and  purchases,  etc.,  by  druggists  not  licensed  under 
this  chapter. — It  shall  be  unlawful  for  any  person  to  sell  such  toi- 
let, medicinal,  antiseptic  preparations  or  solutions  or  flavoring  ex- 
tracts or  patent  or  proprietary  medicines  or  preparations  for  bev- 
erage purposes  in  the  guise  of  flavoring  extracts  or  medicines,  and 
it  shall  be  unlawful  for  anyone  but  a  licensed  pharmacist  to  sell, 
dispense  or  give  away  to  the  consumer  the  extract,  essence  or 
tincture  of  Jamaica  ginger,  and  such  pharmacist  only  upon  the 
prescription  of  a  regular  licensed  physician,  a^d  then  only  upon 
the  same  conditions  as  ardent  spirits  are  sold  under  the  provisions 
of  this  chapter. 

Nothing  in  this  section  shall  be  construed  to  prevent  the  man- 
ufacture and  transportation  for  sale  outside  of  the  State  of  the 
extract,  essence,  or  tincture  of  Jamaica  ginger  into  territory  where 
the  same  may  be  legally  sold,  nor  to  prevent  any  regularly  licensed 
druggist  or  drug  company  doing  business  in  this  State,  though 
not  licensed  under  this  chapter,  from  buying,  storing,  and  having 
the  same  transported  to  him,  or  it,  by  common  carriers,  pure 
grain,  fruit  or  ethyl  alcohol  for  medicinal,  pharmaceutical,  scien- 
tific and  mechanical  purposes,  but  all  such  druggists  and  drug 
companies  shall  make  inventories  of  stock  on  hand,  afSdavit,  and 
the  monthly  report  as  hereinafter  required  of  druggists  licensed 
under  this  chapter,  except  that  the  affidavit  of  such  druggists  and 
drug  companies  shall  not  contain  the  words,  "sold,  dispensed." 
(Id.,  §  8.) 

Sea  4690.  Porohases  bj  manofactiirers  of  flayoring  extracts, 
etc. — The  manufacturers  of  flavoring  extracts,  or  of  toilet,  medi- 
cinal, antiseptic  preparations  or  solutions,  patent  or  proprietary 
medicines  or  preparations  permitted  to  be  manufactured  by  thii 
chapter  shall  be  permitted  to  purchase  and  to  store  ardent  spirits 
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or  alcohol  necessary  for  the  manufacture  of  said  articles,  but  not 
to  be  sold  or  given  away,  but  such  manufacturer  must  secure  a 
license  from  the  court  under  the  same  conditions  as  provided  in 
this  chapter  for  the  granting  of  license  to  sell  ardent  spirits  to 
druggists  and  said  manufacturers  shall  make  the  monthly  report  as 
is  required  of  druggists  by  this  chapter.     (Id.,  §  8.) 

Sec.  4591.  Sales  by  druifgists  for  medicinal  purposes. — No  drug- 
gist shall  sell  any  grain,  ethyl,  or  fruit  alcohol,  or  pure  whiskey, 
or  pure  brandy,  except  for  medicinal,  scientific,  pharmaceutical, 
or  mechanical  purposes,  or  wine  for  sacramental  purposes  for  use 
by  religious  bodies  only,  except  as  hereinafter  provided,  and  the 
same  shall  not  be  sold  by  such  druggists  for  medicinal  purposes, 
except  upon  written  prescription  of  a  physician  in  active  practice 
of  good  standing  in  his  profession,  and  not  of  intemperate  habits, 
or  addicted  to  the  use  of  any  narcotic  drug,  prescribing  the  quan- 
tity of  alcohol,  pure  whiskey  or  pure  brandy,  designating  the  said 
amount  in  fractions  of  a  pint,  or  quart,  the  disease  or  malady  for 
which  it  is  prescribed,  how  it  is  to  be  used,  the  name  of  the  person 
for  whom  prescribed,  the  number  of  previous  prescriptions  for  ar- 
dent spirits  given  by  such  physician  to  such  person  within  six 
months  next  pr.eceding  the  date  of  such  prescription,  and  stating 
that  the  same  is  absolutely  necessary  for  medicine,  and  not  to  be 
used  as  a  beverage,  and  that  such  physician,  at  the  time  such  pre- 
scription was  given,  made  a  careful,  personal  physical  examina- 
tion of  such  person;  and  only  one  sale,  not  exceeding  one  pint  of 
whiskey  or  brandy  or  not  exceeding  one  quart  of  pure  fruit  or 
grain  alcohol,  shall  be  made  upon  such  prescription,  which  shall  at 
all  times  be  kept  on  file  by  the  druggist  filling  the  same,  and  open 
to  the  inspection  of  all  State,  county,  and  municipal  officers,  their 
deputies  and  inspectors.  It  shall  be  the  duty  of  the  druggist  to 
register  in  an  alphabetically  arranged  book,  kept  exclusively  for 
the  purpose  of  registering  prescriptions  and  affidavits,  all  pre- 
scriptions from  physicians  mentioned  in  this  section  in  the  fol- 
lowing order :  The  name  of  the  physician,  the  name  of  the  person 
prescribed  for,  the  quantity  of  alcohol,  pure  whiskey  oi*  pure 
brandy,  and  the  use  for  which  prescribed,  and  shall  endorse  on  the 
prescription  or  affidavit  the  date  upon  which  the  prescription  was 
filled,  and  the  name  of  the  druggist  or  firm  filling  said  prescription, 
or  making  said  sale,  and  such  book  shall  at  all  times  be  open  for 
the  same  inspection  as  the  prescription.     (Id.,  §  8.) 

Sec.  4592.  Sales  by  druggists  for  scientific,  etc.,  and  sacramental 
purposes;  purchases  by  dentists,  ph3rsicians  and  veterinary  sur- 
geons.— It  shall  be  lawful  for  wholesale  and  retail  druggists  to 
sell  pure  grain  or  fruit  alcohol  for  scientific,  pharmaceutical  and 
mechanical  purposes,  or  wine  for  sacramental  purposes,  for  use  by 
religious  bodies,  only  to  a  person,  not  a  minor,  nor  of  intemperate 
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habits  and  not  addicted  to  the  use  of  any  narcotic  drugs,  who  shall 
at  the  time  and  place  of  sale,  if  bought  in  person,  make  an  afS'' 
davit  in  writing,  signed  by  himself,  before  such  druggist,  oi*  a 
registered  pharmacist,  then  in  the  employ  of  such  druggist,  or,  if 
not  bought  in  person,  before  any  person  authorized  by  law  to  ad- 
minister oaths,  stating  the  quantity,  when,  where  and  fully  for 
what  purpose  and  by  whom  such  alcohol  or  wine  is  to  be  used,  and 
that  the  a£Bant  is  not  a  minor  nor  of  intemperate  habits  and  not 
addicted  to  the  use  of  any  narcotic  drugs.  Such  affidavit  shall 
be  filed  and  preserved  by  the  druggist  selling  the  ttlcohol  and  wine 
and  be  subject  to  the  inspection  at  all  times  by  any  State,  county 
or  miinicipal  officer,  their  deputies  or  inspectors,  and  a  record 
thereof  made  by  such  druggist  in  the  record  book  for  prescriptions 
and  affidavits  herein  mentioned,  showing  date  of  affidavit,  by 
whom  made,  the  quantity  of  such  alcohol,  or  wine,  and  when, 
where,  for  what  purpose  and  by  whom  to  be  used.  Only  one 
sale  shallbe  made  upon  such  affidavit,  and  for  no  greater  quantity 
than  is  therein  specified.  The  person  ofifering  said  prescription  to 
be  filled,  or  making  said  affidavit,  shall  certify  to  the  correctness 
of  the  record  in  said  record  book,  by  recording  his  signature  op- 
posite said  record  of  said  prescription  or  affidavit.  For  the  pur- 
pose of  this  chapter,  any  registered  druggist  or  pharmacist  making 
such  sale,  shall  have  authority  to  administer  the  oaths  required  by 
this  section.     (Id.,  §  9.) 

Sec.  4603.  Penalty  on  druggists,  etc.,  tor  violating  preceding* 
section. — If  any  druggist,  owner  of  a  drug  store,  registered  phar- 
macist, clerk,  or  employee  shall  knowingly  violate  the  provisions 
of  the  preceding  section  by  selling  or  giving  away  such  alcohol, 
pure  whiskey,  pure  brandy  or  wine,  to  any  one  to  be  used  for  any 
purpose  other  than  that  named  in  said  prescription  or  affidavit 
(provided  that  no  whiskey  or  brandy  shall  be  sold  except  upon 
prescription),  or  shall  sell  or  give  away  any  ardent  spirits  with- 
out such  prescription  or  affidavit,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  in  addition  to  the  penalty  prescribed  for  a  mis- 
demeanor by  this  chapter,  the  license  of  such  druggist  to  sell  ar- 
dent spirits  shall  be  revoked  by  the  court  for  a  period  of  one  year, 
and  all  ardent  spirits  in  possession  of  said  druggist,  or  in  the 
said  drug  store,  or  on  the  premises  connected  therewith,  shall  be 
destroyed  by  order  of  the  court;  for  a  second  or  a  subsequent 
offense,  in  addition  to  the  penalty  prescribed  for  a  misdemeanor  by 
this  chapter,  the  license  of  the  said  druggist  to  practice  pharmacy 
shall  be  revoked  forthwith,  and  all  ardent  spirits  in  the  possession 
of  said  druggist,  or  in  the  said  drug  store,  or  on  the  premises  con- 
nected therewith,  shall  forthwith  be  destroyed,  by  order  of  the 
court,  and  the  court  shall  forthwith  certify  the  fact  of  the  revo- 
cation of  said  license  to  the  authority  granting  such  license,  which 
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order  of  revocation  shall  forthwith  be  made  a  matter  of  record  by 
said  authority,  and  shall  act  as  a  bar  to  the  granting  of  license 
to  said  druggist  in  the  future.     (Id.,  §  9.) 

Sec.  4594.  Purchases  by  dentists,  physicians  and  veterinary  snr- 
geoBB. — ^Nothing  in  this  chapter  shall  be  construed  to  prevent  den- 
tists, physicians  and  veterinary  surgeons  from  purchasing  in  ac- 
cordance with  the  provisions  of  this  chapter,  pure  fruit  or  ethyl 
or  grain  alcohol  to  be  used  in  the  practice  of  their  professions  and 
for  no  other  purpose  whatsoever.     (Id.,  §  9.) 

Sec.  4695.  Presumptions  upon  sale  by  druggists,  etc.,  unlawful 
sales  by  employees  without  employer's  knowledge;  penalties  for 
failure  to  disdiarge  convicted  employees. — ^In  any  prosecution 
against  a  druggist,  owner  of  a  drug  store,  registered  pharmacist, 
clerk  or  employee,  for  selling  or  giving  ardent  spirits  contrary  to 
law,  if  such  sale  or  gift  be  proven,  it  shall  be  presumed  to  be  un- 
lawful in  the  absence  of  satisfactory  proof  to  the  contrary,  but 
the  presentation  of  such  prescription  or  afiSdavit  by  the  defendant 
on  trial  shall  be  sufficient  to  rebut  the  presumption  arising  from 
the  proof  of  such  sale  or  gift,  if  the  jury  shall  believe  from  all  the 
evidence  in  the  case  that  such  sale  or  gift  was  made  in  good  faith 
under  the  belief  that  such  prescription  or  affidavit  and  the  state- 
ments therein  were  true,  and  that  such  druggist,  owner  of  a  drug 
store,  registered  pharmacist,  clerk  or  employee  shall  have  com- 
plied with  all  other  provisions  of  this  chapter  relating  to  such  sale 
or  gift.  If  any  clerk  or  employee  in  a  drug  store  other  than  the 
druggist  or  owner  of  said  drug  store,  shall  sell  or  give  away  any 
ardent  spirits  contrary  to  the  provisions  of  this  chapter,  upon 
conviction  of  said  clerk  or  employee,  said  druggist,  or  owner  of 
said  drug  store,  may  before  trial  and  the  revocation  of  the  license 
and  the  destruction  of  the  ardent  spirits  in  his  possession  as  re- 
quired in  sections  forty-five  hundred  and  ninety-two  and  forty-five 
hundred  and  ninety-three,  be  permitted  to  present  to  the  court 
evidence  that  said  sale  or  gift  wa^  without  his  knowledge,  con- 
sent, acquiescence  or  connivance,  and  if  the  court  is  convinced 
from  said  evidence  that  said  druggist,  or  owner  of  said  drug  store 
was  not  in  any  sense  a  party  to  the  violation  of  this  chapter  by  his 
clerk  or  other  employee,  then  said  druggist  or  owner  of  a  drug 
store  shall  not  be  deemed  guilty  of  the  violation  of  said  section 
forty-five  hundred  and  ninety-two  and  forty-five  hundred  and 
ninety-three,  by  reason  of  the  violation  thereof  by  his  clerk  or  em- 
ployee. 

If  any  druggist  or  owner  of  a  drug  store,  who  has  been  duly 
notified  that  any  clerk  or  employee  has  been  convicted  of  a  viola- 
tion of  any  of  the  provisions  of  this  section,  shall  fail  at  once  to 
discharge  said  clerk  or  employee  permanently,  he  shall  forfeit  his 
license  as  a  registered  pharmacist  for  a  period  of  three  months, 
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and  for  any  second  or  subseqa«nt  offense  he  shall  forfeit  his  li- 
cense as  a  registered  pharmacist  for  a  period  of  one  year;  and  if 
any  registered  pharmacist  shall  be  convicted  of  a  violation  of  this 
section  he  shall  forfeit  his  license  as  a  registered  pharmacist  for  a 
period  of  two  years.     (Id.,  §  10.) 

Sec  4606.  Indictments  against  druggists. — ^While  any  good  and 
sufficient  indictment  may  be  used,  an  indictment  against  any  drug- 
gist, owner  of  a  drug  store,  registered  pharmacist,  clerk  or  em- 
ployee, for  any  offense  committed  under  the  provisions  of  this 
chapter  relating  to  druggists,  shall  be  sufficient  if  substantially 
in  the  form  and  to  the  effect  following: 
"Commonwealth  of  Virginia, 

County  of ,  to-wit : 

In  the  circuit  court  of  said  county : 

The  grand  jurors  in  and  for  the  body  of  said  county  of 

and  now  attending  said  court  at  its term, 

19 ,  upon  their  oaths  do  present  that  within 

one  year  next  prior  to  the  finding  of  this  indictment  in  the  said 

county  of  ,  did  unlawfully  sell,  give  away,  offer, 

dispense,  expose,  keep  and  store  for  sale  and  gift,  ardent  spirits 
against  the  peace  and  dignity  of  the  Commonwealth  of  Virginia." 

^nd  if  it  be  a  second  offense,  it  shall  be  so  stated  m  the  indict- 
ment returned,  and  the  prosecuting  attorney  shall  introduce  be- 
fore the  trial  court  evidence  of  said  former  conviction,  and  shall 
not  be  permitted  to  use  his  discretion  in  charging  said  second  of- 
fense, or  in  introducing  evidence  or  proving  the  same  on  the  trial ; 
bat  the  failure  to  charge  a  former  conviction  shall  not  invalidate 
the  indictment. 

If  the  offense  is  committed  in  a  city,  the  word  city  shall  be  sub- 
stituted for  county,  the  court  having  jurisdiction  substituted  for 
circuit  court,  and  the  name  of  the  city  for  the  name  of  the  county. 

ad.,  §  11.) 

Sec.  4597.  Affidavit  by  person  of  intemperate  habits,  use  other 
than  stated  in  affidavit. — If  any  person  who  is  of  intemperate  habits 
or  addicted  to  the  use  of  any  narcotic  drug  shall  make  the  affidavit 
mentioned  in  section  forty-five  hundred  and  ninety-two,  or  if  any 
person  making  such  affidavit  shall  use  as  a  beverage,  or  for  any 
purpose,  or  at  any  place  other  than  that  stated  in  the  affidavit, 
or  shall  knowingly  permit  another  to  make  use  of  said  alcohol  or 
wine,  or  any  part  thereof,  or  shall  knowingly  make  any  false  state- 
ment in  such  affidavit,  he  shall  be  guilty  of  a  misdemeanor.  (Id., 
§12.) 

Sec.  4596.  When  issue  of  prescriptions  by  physicians  nnlawfnl; 
penalty. — ^If  any  physician  who  is  not  in  active  practice,  on  who 
is  not  in  good  standing  in  his  profession,  or  who  is  of  intemperate 
habits,  or  addicted  to  the  use  of  any  narcotic  drug  shall  issue  anv 
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such  prescription  as  is  mentioned  in  this  chapter,  or  if  any  phy- 
sician shall  issue  such  prescription  without  at  the  time  making  a 
careful,  personal  physical  examination  of  the  person  for  whom  the 
ardent  spirits  are  prescribed,  or  shall  prescribe  ardent  spirits  for 
any  person  who  he  knows  or  has  reason  to  believe  is  in  the  habit 
of  drinking  to  intoxication,  unless  it  is  prescribed  bona  fide  and 
solely  for  medical  purposes  as  a  necessary  treatment,  when  the 
patient  is  confined  to  his  bed  or  in  some  hospital  or  institution  as 
a  result  of  alcoholism,  or  shall  in  his  prescription  make  any  false 
statement,  or  shall  prescribe  ardent  spirits  when  such  ardent 
spirits  are  plainly  not  a  remedy,  or  shall  resort  to  any  shift  or 
device  by  which  ardent  spirits  may  be  improperly  procured,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  in  addition  to  the 
penalty  prescribed  for  a  misdemeanor  by  this  chapter,  for  the 
first  offense  under  this  chapter,  the  court  may  in  its  discretion  sus- 
pend the  license  of  such  physician  for  a  period  of  six  months,  and 
foil  a  second  offense  in  addition  to  the  penalty  prescribed  for  a 
misdemeanor  by  this  (Chapter  the  court  shall  suspend  such  license 
for  a  period  of  twelve  months,  and  for  any  subsequent  offense  in 
addition  to  the  penalty  prescribed  for  a  misdemeanor  by  this  chap- 
ter, the  court  shall  forthwith  revoke  the  license  of  said  physician, 
and  shall  forthwith  certify  the  fact  of  the  revocation  of  said  license 
to  the  authority  granting  said  license,  which  order  of  revocation 
shall  forthwith  be  made  a  matter  of  record  by  said  authority,  and 
shall  act  as  a  bar  to  the  granting  of  license  to  said  physician  in 
the  future.  (Id.,  §  13.) 

Sec.  4699.'  Issue  of  licenses  to  drug^gists. — Before  a  druggist 
shall  sell  ardent  spirits  on  prescription,  or  pure  fruit,  ethyl,  or 
grain  alcohol  for  scientific,  mechanical  or  pharmaceutical  purposes, 
or  wine  for  sacramental  purposes  on  affidavit  as  provided  in  this 
chapter,  he  must  procure  a  license  to  do  so- from  the  circuit  court 
of  the  county,  or  the  corporation  court  of  the  city. 

Before  making  application  for  such  license  notice  must  be  posted 
and  continuously  kept  at  the  front  door  of  the  store  in  which 
the  privilege  is  to  be  exercised  for  at  least  thirty  days  before  mak- 
ing the  application,  stating  the  court  before  which  and  the  time 
at  which  the  application  will  be  made  for  license  to  sell  pure  fruit, 
ethyl  and  grain  alcohol,  pure  whiskey  and  pure  brandy  and  wine 
for  sacramental  purposes.  Such  notice  shall  be  published  once  a 
week  for  three  successive  weeks  in  some  newspaper  published  in 
the  county  or  city,  and  if  there  is  no  newspaper  published  in"  the 
county  in  which  the  privilege  is  to  be  exercised,  the  notice  shall 
be  published  in  some  newspaper  of  general  circulation  therein. 
The  applicant  shall,  in  the  event  that  a  license  is  granted,  obtain 
from  the  commissioner  of  the  revenue,  upon  the  payment  of  the 
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usual  fee,  the  proper  certificate,  but  no  tax  shall  be  required  for 
the  exercise  of  said  privilege. 

Before  the  court  shall  grant  any  such  license,  the  judge  there- 
of shall  be  satisfied  that  the  person  making  the  application  is  a 
qualified  voter  of  the  State  and  of  good  moral  character,  is  a  reg- 
istered pharmacist  in  good  standing,  or  employs  a  registered  phar- 
macist, that  he  has  in  his  store  drags,  belonging  to  him,  and  not 
including  patent  medicines  and  drugs  to  be  sold  on  commission,  of 
the  value  of  one  thousand  dollars  (wholesale  price),  provided  that 
in  towns  of  less  than  five  hundred  inhabitants  the  value  of  the 
stock  of  drugs  referred  to  above  shall  be  not  less  than  five  hun- 
dred dollars,  wholesale  value,  and  carries  on  in  good  faith  the 
business  of  a  druggist;  that  he  is  not  of  intemperate  habits  or  ad- 
dicted to  the  use  of  any  narcotic  drugs ;  that  he  is  a  person  of  good 
character  and  will  observe  the  laws  controlling  the  sale  of  ardent 
spirits  and  alcohol;  that  the  applicant  has  presented  satisfactory 
proof  that  there  is  a  necessity  existing  for  the  granting  of  such 
license,  and  t^at  the  sale  of  ardent  spirits  at  that  place  and  bji 
such  applicant  will  not  be  contrary  to  sound  public  policy  or  in- 
jurious to  the  moral  or  material  interests  of  the  community..  In 
no  case  shall  a  license  be  granted  if  a  majority  of  the  voters  quali- 
fied to  vote  at  the  last  preceding  general  election  petition  the  court 
not  to  grant  such  license  in  the  following  cases,  namely :  in  a  town 
of  over  one  thousand  inhabitants,  the  petition  shall  be  signed  by  a 
majority  of  the  said  qualified  voters  of  such  town ;  in  a  town  under 
one  thousand  inhabitants,  the  petition  shall  be  signed  by  a  majority 
of  said  qualified  voters  of  the  town  and  district  in  which  sfiid 
town  is  situated ;  if  in  the  district,  the  petition  shall  be  signed  by  a 
majority  of  the  said  qualified  voters  of  the  district  and  towns  of  less 
than  one  thousand  inhabitants  in  said  district.     (Id.,  §  14.) 

Sec.  4600.  lacrue  of  licenses  to  manufacturers  of  alcohol. — Tpie 
court  may  also  in  its  discretion  issue  to  any  person,  a  qoaMed 
voter  of  th«^  State  and  of  good  moral  character,  a  license  to  man- 
ufacture pure  fruit,  ethyl,  and  pure  grain  alcohol  to  be  sold  only 
to  licensed  druggists  and  to  manufacturers  of  preparations,  the 
manufacture  and  sale  of  which  are  permitted  by  this  chapter,  and 
not  to  be  sold  for  transportation  out  of  the  State,  and  a  license  to 
wholesale  druggists  only  to  sell  pure  grain,  ethyl,  and  fruit  al- 
cohol, to  any  druggist,  or  other  person  for  scientific,  pharmaceuti- 
cal and  mechanical  purposes,  or  wine  for  sacramental  purposes  for 
use  by  religious  bodies  under  the  provisions  of  section  forty-five 
hundred  and  ninety-two,  and  pure  grain,  ethyl,  and  fruit  alcohol, 
pure  whiskey,  pure  brandy,  and  wine  for  sacramental  purposes  to 
retail  druggists  in  Virginia  only,  licensed  under  this  chapter,  and 
pure  grain,  ethyl  or  fruit  alcohol  to  retail  druggists  outside  of  the 
State  of  Virginia,  where  the  sale  thereof  is  permitted  by  law.    Any 
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citizen  may  appear  personally  or  by  counsel  in  opposition  to  the 
granting  of  any  license  herein  provided  for.    (Id.,  §  14.) 

Sec.  4601.  Statement  required  of  dmggists;  licenses  to  hospitals 
etc. — ^Each  retail  and  wholesale  druggist  shall  file  a  sworn  state- 
ment with  the  clerk  of  the  circuit  court  on  or  before  the  fifth  of 
each  month,  stating  the  amount  of  pure  fruit,  ethyl,  and  grain  al- 
cohol, pure  whiskey  and  pure  brandy  and  wine  on  hand  on  the 
first  of  the  previous  month,  the  amount  received  during  the  pre- 
vious month,  and  the  amount  on  hand  on  the  date  the  statement 
is  made.  Nothing  in  this  chapter  shall  prevent  the  superintendent 
of  a  hospital  from  ordering,  purchasing  or  receiving  ardent  spirits, 
or  the  superintendent  of  a  chemical  laboratory  from  ordering,  pur- 
chasing or  receiving  pure  grain,  ethyl  or  pure  fruit  alcohol  for  the 
use  of  the  hospital  or  laboratory,  not  to  be  used  contrary  to  the 
provisions  of  this  chapter,  and  nothing  shall  prevent  common  car- 
riers from  transporting  and  delivering  such  ardent  spirits  and 
alcohol  to  such  hospitals  or  laboratories  having  license  to  order  and 
receive  the  same,  but  before  ordering  or  receiving  said  ardent  spirits 
or  alcohol,  the  hospital  or  laboratory  shall  procure  license  from 
the  court  under  the  same  conditions  as  license  is  granted  to  drug- 
gists ;  but  it  shall  be  unlawful  for  any  hospital  to  sell  ardent  spir- 
its, except  upon  prescription  to  its  own  patients  under  the  same 
restrictions  and  reports  required  of  druggists.  Chemical  labora- 
tories shall  make  report  as  required  of  druggists  of  the  disposition 
and  use  of  all  alcohol  received  by  them.     (Id.,  §  14.) 

Sec.  4602.  Bond  required  of  druggists,  etc.;  conditioiis;  lioensM 
to  hotels  and  rights  of  common  carriers. — If  the  license  is  granted, 
the  applicant  shall  give  bond  in  the  penalty  of  not  less  than  one 
thousand  dollars,  nor  more  than  ten  thousand  dollars,  as  the  court 
may  require,  with  security  to  be  approved  by  the  court  and  with 
condition  that  he  will  not  dispense  or  sell  any  ardent  spirits  or 
alcohol,  except  under  and  in  accordance  with  the  provisions  of 
this  chapter;  but  nothing  in  this  chapter  shall  prevent  the  man- 
ager of  any  hotel  from  ordering  or  receiving  ardent  spirits,  winea, 
or  alcohols  which  shall  be  used  for  cooking,  culinary  purposes  only, 
or  externally  with  massage  in  connection  with  baths;  and  not  to 
be  used  contrary  to  the  provisions  of  this  chapter;  and  nothing  in 
this  chapter  shall  prevent  common  carriers  from  transporting  and 
delivering  such  ardent  spirits,  wines  and  alcohols  to  such  hotels 
having  license  to  order  and  receive  the  same;  but  before  ordering 
or  receiving  such  ardent  spirits,  wines  or  alcohols,  the  hotel  shall 
procure  a  license  from  the  court,  as  hereinafter  provided.  Such 
ardent  spirits,  wines  or  alcohols  shall  be  used  in  no  other  manner 
than  for  cooking  or  any  culinary  purpose,  or  externally  with  mas- 
sage in  connection  with  baths,  where  baths  are  given  in  said  hotel 
or  bath  houses  connected  therewith. 
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Before  a  manager  of  a  hotel  shall  receive  any  such  ardent  spirits, 
wines,  or  alcohols,  he,  or  the  owner  of  said  hotel,  must  procure  a 
license  to  do  so  from  the  circuit  court  of  the  county,  or  the  corpora- 
tion court  of  the  city  in  which  such  hotel  is  located. 

Before  making  application  for  such  license,  notice  mast  be  posted 
and  continuously  kept  in  a  conspicuous  place  in  the  office  of  the 
hotel  in  which  the  privilege  is  to  he  exercised,  for  at  least  thirty 
days  before  making  the  application,  stating  the  court  before  which 
and  the  time  at  which  the  application  will  be  made  for  license  to 
have  and  use  such  ardent  spirits,  wines  and  alcohols.  Such  notice 
shall  be  published  ouce  a  week  for  three  saccessive  weeks  in  some 
newspaper  published  in  the  county  or  city,  and  if  there  is  no 
newspaper  published  in  the  county  in  which  the  privilege  is  to 
be  exercised,  the  notice  shall  be  published  in  some  newspaper  of 
general  circulation  therein. 

Before  the  court  shall  grant  any  such  license  the  judge  thereof 
shall  be  satisfied  that  the  manager  of  said  hotel  making  the  ap- 
plication is  of  good  moral  character,  is  a  hotel  manager  in  good 
standing,  that  the  hotel  for  which  license  is  sought  is  a  reputable 
one  in  which  the  business  of  keeping  a  hotel  is  carried  on  in  good 
faith  by  the  owner  or  lessee  thereof;  that  said  manager  is  not  of 
intemperate  habits  or  addicted  to  the  use  of  any  narcotic  drugs; 
that  he  will  observe  the  laws  controlling  the  use  of  such  ardent 
spirits,  wines  and  alcohols ;  and  that  the  applicant  has  presented  sat- 
isfactory proof  that  there  is  a  necessity  existing  for  the  granting  of 
such  license.  Any  citizen  may  appear  personally  or  by  counsel  in 
opposition  to  the  granting  of  any  license  herein  provided  for.    (Id., 

§14) 

Sec.  4603.  Statements  required  of  hotel  managers;  bond,  etc.; 
counties  and  cities  excepted. — Each  manager  of  any  licensed  hotel 
shall  file  a  sworn  statement,  with  the  clerk  of  the  court  which 
granted  the  license,  on  the  first  of  each  month,  stating  the  amount 
of  ardent  spirits,  wines  and  alcohols  on  hand  on  the  first  of  the 
previous  month,  the  amount  received  during  the  previous  month 
and  the  amount  on  hand  on  the  date  the  statement  is  made. 

If  the  license  is  granted,  the  applicant  shall  give  bond  in  the 
penalty  of  not  less  than  five  hundred  dollars,  nor  more  than  twenty- 
five  hundred  dollars,  as  the  court  may  require,  with  security  to  be 
approved  by  the  court  and  with  condition  that  said  applicant  will 
not  use  or  dispose  of  any  ardent  spirits,  wines  or  alcohol,  except 
under  and  in  accordance  with  the  provisions  of  this  chapter.  The 
following  counties  are  hereby  exempted  from  the  operation  of  so 
much  of  this  section  as  permits  the  possession  and  use  by  hotels  of 
ardent  spirits  for  cooking  or  culinary  purposes  or  externally  with 
massage  in  connection  with  baths:  Smyth,  Russell,  Scott,  Prince 
Edward,  Grayson,  Giles,  Bland,  Prince  William,  Accomac,  Louisa, 

(1891) 


Digitized  by 


Google 


§4604  INTOXICATING    LIQXTOBS  [Tit.  40 

Carroll,  Orange,  Northampton,  Southampton,  Washington,  Math- 
ews, Middlesex,  Lee,  Tazewell,  Buchanan,  Henry,  Wise,  Dicken- 
son, Rockingham,  Greensville,  Sussex,  Floyd,  Brunswick,  Spotsyl- 
vania, Culpeper  and  the  cities  of  Danville  and  Roanoke.  (Id., 
§14.) 

Sec.  4604.  Wood  or  denatured  alcohoL — ^Nothing  in  this  chapter 
shall  be  construed  to  apply  to  wood  or  denatured  alcohol,  the  man- 
ufacture or  sale  of  which  does  not  require  the  payment  of  United 
States  liquor  dealers'  tax.    (Id.,  §  14.) 

Sec.  4605.  Amount  which  may  be  shipped  druggists  and  hotels; 
records  to  be  kept  by  transportation  company. — Nothing  in  tliis 
chapter  shall  be  construed  to  prevent  a  duly  licensed  druggist  or 
manager  of  a  hotel  licensed  under  this  chapter,  from  having  ship- 
ped to  him,  or  to  prevent  any  transportation  company  from  de- 
livering to  him,  pure  brandy,  pure  whiskey,  ale,  beer,  wine  and 
pure  fruit,  ethyl  and  grain  alcohol,  in  such  quantities  and  at  such 
times  as  said  druggist  or  manager  of  a  hotel  licensed  under  this 
chapter  may  deem  necessary.  But  before  any  shipment  is  deliv- 
ered, the  consignee  shall  sign  a  record,  to  be  made  and  kept  by  the 
transportation  company,  which  shall  state  the  name  of  the  shipper, 
the  kind  and  quantity  of  the  ardent  spirits  shipped,  the  date  of 
shipment  and  of  delivery,  and  the  consignee  shall  make  an  afSdavit 
.before  some  person  authorized  to  administer  an  oath  that  the 
brandy,  whiskey,  wine,  ale,  beer,  pure  fruit  and  grain  alcohol  in- 
cluded in  the  shipment  are  to  be  sold,  dispensed  or  used  according 
to  the  provisions  of  this  chapter.  Any  druggist  or  manager  of  a 
hotel  licensed  under  this  chapter,  failing  to  comply  with  any  of  the 
provisions  of  this  section,  or  who  shall  make  a  false  affidavit,  shall 
be  guilty  of  a  misdemeanor.  In  the  counties  of  Roanoke,  Halifax, 
Bedford,  Grayson,  Smyth,  Russell,  Scott,  Lee,  Floyd,  Augusta, 
Pittsylvania,  Washington,  Bland,  Giles,  Pulaski,  Prince  William, 
Southampton,  Rockingham,  Princess  Anne,  Amherst,  Accomac, 
Carroll,  Lunenburg,  Prince  Edward,  Patrick,  Brunswick,  Henrico, 
Chesterfield,  Campbell,  Loudoun,  Orange  and  Northampton,  Mont- 
gomery and  Louisa,  and  the  cities  of  Roanoke,  Staunton,  Danville, 
Norfolk,  Portsmouth,  Richmond  and  Radford,  however,  it  shall 
not  be  lawful  for  druggists  to  purchase,  store  or  sell  ardent  spir- 
its, except  wine  for  sacramental  purposes  and  pure  fruit,  ethyl 
and  grain  alcohol  for  medicinal,  scientific,  mechanical  or  pharma- 
ceutical purposes,  as  provided  in  this  chapter.  (1916,  pp.  215,  553, 
§15.) 

Sec.  4606.  Keeping  ardent  spirits  at  clubs,  lodges,  etc. — It  shall 
be  unlawful  for  ardent  spirits  to  be  kept,  stored,  sold,  distributed, 
given  away,  or  used  in  or  at  any  club  house,  fraternity  house, 
lodge  or  meeting  place,  whether  such  meeting  place  is  a  house, 
room,  boat,  car  or  any  place  in  any  building,  or  in  the  open  air, 
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on  land  or  water,  or  in  any  place,  except  in  a  bona  fide  "home" 
as  hereinafter  provided.  Every  person  who  shall  directly  or  in- 
directly, or  by  association  with  others,  keep  or  maintain  or  in  any 
manner  aid,  assist  or  abet  in  keeping  or  maintaining  any  such, 
club  house,  fraternity  house,  lodge  op  meeting  place  of  any  cor- 
poration, association' or  combination,  or  any  place  in  which  ardent 
spirits  are  received  or  kept  for  the  purpose  of  use,  gift,  barter 
or  sale,  or  for  distribution,  or  individual  use  by  means  of  lockers 
or  otherwise,  or  for  division  among  the  members  of  any  club,  fra- 
•tei^ty,  lodge,  corporation,  association  or  combination  by  any 
means  whatsoever;  and  every  person  who  shall  use,  barter,  sell, 
store  or  give  away,  dispense  or  assist  or  abet  in  bartering,  selling, 
storing  or  giving  away  in  individual  lockers  or  otherwise,  an} 
ardent  spirits  so  received  or  kept,,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  second  offense  shall  be  guilty  of  a  felony,  and 
in  all  cases  the  members,  shareholders  or  guests  in  any  club,  fra- 
ternity, lodge,  association,  corporation  or  combination  mentioned  in 
this  section  shall  be  competent  witnesses  to  prove  any  violation 
of  the  provisions  of  this  section,  or  of  any  fact  tending  thereto. 
(1916,  p.  215,  §  16.) 

Sec.  4607.  Ardent  spirits  in  houses  of  prostitntion. — ^It  shall  be 
unlawful  to  deliver  to,  receive  in,  keep,  store,  dispense,  give  away 
or  use  ardent  spiints,  in  a  place  reputed  to  be  a  house  of  prostitu- 
tion, or  in  any  place,  except  as  provided  in  this  chapter.  Any 
violation  of  this  provision  shall  be  deemed  a  misdemeanor;  a  sec- 
ond or  subsequent  violation  shall  be  deemed  a  felony.    (Id.,  §  17.) 

Sec.  4608.  Devices  to  evade  the  provisions  of  this  chapter. — The 
keeping,  storing,  or  giving  away  of  ardent  spirits,  or  any  shift, 
or  device  whatever,  to  evade  the  provisions  of  this  chapter,  shall 
be  deemed  unlawful  within  the  provisions  of  this  chapter,  and 
shall  be  punished  as  unlawful  selling  is  punished.     (Id.,  §  18.) 

Sqc.  4609.  Certain  advertisements  and  circttlation,  etc.,  of  cer- 
tain printed  matter  prohibited;  pnblication  of  statements  concern- 
ing the  liqnor  traffic. — It  shall  be  unlawful  (1),  to  advertise  upon 
any  street  car,  railroad  car  or  other  vehicle  of  transportation,  or 
any  public  place  or  resort,  or  upon  any  sign  or  billboard,  or  Iby 
circular,  poster,  price  list,  newspaper,  periodical,  or  otherwise  with- 
in this  State  ardent  spirits,  or  to  advertise  the  manufacture,  sale, 
keeping  for  sale  or  furnishing  of  the  same,  or  the  person  from 
whom,  or  the  firm  or  corporation  from  which,  or  the  place  where, 
or  the  price  at  which,  or  the  method  by  which  the  same  or  any  of 
them  may  be  obtained ;  but  manufacturers  and  wholesale  druggists 
licensed  under  this  chapter  shall  be  permitted  to  send  price  lists  to 
those  to  whom  they  are  permitted  to  sell  ardent  spirits  under  this 
chapter;  (2)  to  circulate  or  publish  any  written  or  printed  matter, 
other  than  newspapers  and  periodicals  published  beyond  the  con- 
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fines  of  this  State  for  which  an  obligation  has  been  incurred  or 
money  paid,  in  which  any  advertisement  in  this  section  specified 
shall  appear,  or  to  permit  any  sign  or  billboard,  containing  such 
advertisement  to  remain  upon  one 's*  premises ;  or  to  circulate  any 
price  list,  order  blank  or  other  matter  for  the  purpose  of  inducing 
or  securing  orders  for  such  ardent  spirits  no  idatter  where  located. 
Any  sheriff,  constable  or  police  officer  is  authorized  to  remove  any 
such  advertisemeiit  from  any  sign,  billboard,  or  other  public  place 
when  it  comes  to  his  notice,  and  shall  do  so  upon  demand  of  any 
citizen. 

Any  advertisement  or  notice  containing  the  picture  of  a  brew- 
ery, distillery,  bottle,  keg,  barrel,  or  box,  or  other  receptacle  rep- 
resented as  containing  ardent  spirits,  or  designed  to  serve  as  an 
advertisement  thereof,  shall  be  within  the  inhibition  of  this  sec- 
tion. Nothing  in  this  chapter  shall  be  construed  as  prohibiting  any 
person  from  giving  away  without  any  compensation  therefor  any 
paper  or  magazine  which  he  has  received  by  mail,  or  which  he 
has  brought  into  the  State  in  person,  provided  that  such  gift  shall 
not  be  a  subterfuge  or  device,  or  a  violation  of  the  provisions  of 
this  chapter,  forbidding  the  circulation  of  newspapers,  periodicals, 
or  other  written  or  printed  matter  containing  any  advertisement 
of  ardent  spirits;  (3)  it  shall  be  unlawful  for  any  newspaper  or 
periodical  published  in  this  State  to  print  in  its  columns  state- 
ments concerning  the  liquor  traffic,  for  which  the  said  newspape/ 
or  periodical  receives  compensation  of  any  kind,  without  printing 
at  the  beginning  and  at  the  close  of  said  statements  in  type  of 
the  same  size  used  in  the  body  of  said  article  the  following  state- 
ment:   "Printed  as  paid  advertising." 

When  any  violation  of  any  of  the  provisions  of  this  section 
shall  have  occurred,  the  continuation  and  repetition  of  the  unlaw- 
ful act  or  any  of  like  kind  by  the  offending  person,,  firm  or  cor- 
poration, may  be  prevented  by  a  writ  of  injunction  issued  by  n 
court  of  equity  or  by  the  judge  thereof  in  vacation,  upon  a  bill 
filed  in  the  name  of  the  State  of  Virginia  by  the  Attorney  General, 
or  by  any  attorney  for  the  Commonwealth  in  any  county  or  city, 
or  by  any  citizen  or  citizens  of  the  county  or  city  in  which  thei 
offense  has  been  committed ;  and  all  rules  of  evidence,  practice  and 
procedure  that  pertain  to  courts  of  equity  generally  in  this  State 
may  be  invoked  and  applied,  as  well  as  the  rules  and  practice  pre- 
scribed for  bills  in  equity  to  abate  nuisances,  as  far  as  thi  same 
are  applicable.  All  persons,  whether  agents,  servants  or  officers 
of  corporations,  or  agents  or  servants  of  individuals  aiding  or 
abetting  in  the  commission  of  the  offense,  may  be  made  parties  de- 
fendant to  such  bills. 

Any  violation  of  any  provision  of  this  section  shall  be  punish- 
able by  a  fine  of  not  less  than  fifty  nor  more  than  five  hundred 
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dollars;  to  which  may  be  added,  in  the  discretion  of  the  court  or 
judge  trying  the  case,  imprisonment  in  jail  for  not  more  than  six 
months;  a  second  offense  shall  be  punishable  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and 
by  imprisonment  in  jail  for  not  less  than  two  nor  more  than  six 
months.     (Id.,  §  19.) 

Sec.  4610.  TfftTirtliTig  certain  drafts  for  ardent  spirits  prohibited. 
— It  shall  be  unlawful  for  any  bank  incorporated  under  the  laws 
of  this  State,  or  any  national  or  private  bank,  or  any  individual, 
corporation,  firm  or  association,  to  present,  collect,  or  in  any  way 
handle  any  draft,  bill  of  exchange,  or  order  to  pay  money,  to 
which  draft,  bill  of  exchange,  or  order  to  pay  money  is  attached 
a  bill  of  lading,  or  order,  or  a  receipt  for  any  ardent  spirits  of  any 
kind,  prohibited  by  the  laws  of  this  State,  to  be  manufactured  or 
sold,  or  otherwise  disposed  of  in  this  State,  or  which  draft  is  en- 
closed with,  connected  with,  or  in  any  way  related  to,  directly  or 
indirectly,  any  bill  of  lading,  or  receipt  for  the  said  ardent  spirits 
in  this  section  above  mentioned,  and  any  person,  firm,  corporation 
or  bank,  or  banker,  violating  the  provisions  of  this  chapter,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than  fifty  nor 
more  than  one  hundred  dollars.  (Id.,  §  20.) 

Sec.  4611.  Agents  of  common  carriers  not  to  receive  orders  or 
collect  money,  etc.,  for  ardent  spirits. — It  shall  be  unlawful  for  any 
employee  or  agent  of  any  common  carrier  doing  business  in  thi$i 
State,  to  collect,  receive  or  transmit  any  money  or  other  valuable 
consideration  in  payment  for  any  ardent  spirits,  delivered  by  said 
agent  or  employee,  or  any  other  agent,  or  employee  of  such  com- 
mon carrier,  nor  shall  any  agent  or  employee  of  any  common  car- 
rier solicit  or  receive,  or  transmit  any  order  for  ardent  spirits  for 
another  person,  nor  shall  any  such  employee  or  agent  receive 
any  commission  or  fee  on  any  ardent  spirits  shipped,  transferred 
or  delivered  by  such  common  carrier.  A  violation  of  this  provision 
shall  be  a  misdemeanor.     (Id.,  §  21.) 

Sec.  4612.  Search  warrants;  arrest  of  offenders. — Every  justice 
of  the  peace,  police  justice,  circuit  or  city  judge  and  mayor  of 
any  city  or  town,  upon  complaint  and  information  given  under 
oath,  that  any  person  is  manufacturing,  selling,  offering,  exposing 
keeping  or  storing  for  sale,  barter,  gift,  or  use  ardent  spirits  con- 
trary to  law,  or  that  a£Bant  has  cause  to  believe  and  does  believe 
that  such  ardent  spirits  so  manufactured,  or  sold,  offered,  kept  or 
stored  for  sale,  barter,  gift,  or  use  are  in  any  house,  building,  car. 
boat,  or  other  place,  contrary  to  the  provisions  of  this  chapter, 
shall  issue  his  warrant  reqqiriug  any  person  suspected  to  be 
brought  before  him,  or  some  justice  of  the  peace,  and  the  said 
house,  building,  boat,  car  or  other  place  to  be  searched,  and  if 
ardent  spirits  are  found  therein  contrary  to  the  provisions  of  thi» 
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chapter,  requiring  the  parties  found  in  said  house,  building,  boat, 
car  or  other  place,  to  be  arrested  and  brought  before  him  or  some 
justice  of  the  peace,  with  such  witnesses  as  shall  be  named  in  the 
warrant,  or  whose  names  are  endorsed  thereon,  to  give  evidence 
concerning  said  complaint,  and  shall,  in  the  same  warrant,  re- 
quire the  officer  to  whom  it  is  directed,  or  who  shall  execute  the 
s&vxe,  to  seize  and  hold  all  ardent  spirits  found  therein,  also  all 
vessels,  bar  fixtures,  screens,  glasses,  bottles,  jugs  and  other  ap- 
purtenances apparently  used  in  the  sale,  keeping  or  storing  of 
such  ardent  spirits,  contrary  to  law.    (Id.,  §  22.) 

Sec.  4613.  When  accused  sent  on  to  court  and  recognizance  re- 
quired.— If  upon  examination  of  any  person  charged  with  the 
violation  of  any  of  the  provisions  of  this  chapter,  it  shall  appear 
to  the  justice,  judge,  or  mayor  before  whom  the  warrant  is  re- 
turned, that  there  is  probable  cause  to  believe  the  accused  guilty, 
he  shall  be  required  to  enter  into  a  recognizance  in  the  penalty 
and  with  security  to  be  approved  by  the  said  justice,  mayor  or 
judge  to  appear  before  the  next  term  of  the  circuit,  hustings  or 
corporation  court  having  jurisdiction,  to  answer  any  indictment 
found  against  him.  All  material  witnesses  shall  also  be  recognized, 
with  or  without  security,  as  the  justice,  judge  or  mayor  may  deem 
proper,  to  appear  before  the  grand  jury,  at  the  next  term  of  the 
court  having  jurisdiction,  to  give  evidence,  and  if  the  person  so 
charged  shall  have  been  previously  convicted  of  the  violation  of 
this  chapter,  the  justice,  judge  or  mayor  may  require  of  the  person 
so  charged,  to  give  bond  with  penalty  and  security,  to  be  approved 
by  said  justice,  judge  or  mayor,  conditioned  that  he  will  not  vio- 
late any  of  the  provisions  of  this  chapter,  until  the  charge  against 
him  has  been  tried  or  dismissed,  and  upon  failure  to  give  such  bond, 
he  shall  be  committed  to  jail  until  the  bond  is  given,  or  he  is  dis- 
charged by  the  court.    (Id.,  §  23.) 

Sec.  4614.  Jurisdiction  of  cases  arising  under  this  chapter. — The 
circuit,  corporation  and  hustings  courts  having  jurisdiction  for  the 
trial  of  criminal  cases  shall  have  exclusive  original  jurisdiction 
for  the  trial  of  all  cases  arising  under  this  chapter;  except  that 
mayors,  police  justices  and  others  having  jurisdiction  for  the  trial 
of  cases  for  the  violation  of  the  ordinances  of  cities  and  towns 
shall  have  jurisdiction  to  try  cases  arising  under  ordinances  passed 
by  their  respective  cities  and  towns  as  hereinafter  provided,  with 
the  right  of  appeal  to  the  defendant  to  the  court  having  jurisdic- 
tion to  try  such  appeal.     (Id,,  §  24.) 

Sec.  4615.  Enforcement  of  city  ordinances;  territory  contiga- 
ouB  to  cities. — Nothm^''t^this  chapter  shall  be  construed  as  con- 
flicting with  the  jurisdiction^si  any  mayor  or  police  justice  in  the 
enforcement  of  city  ordinances^^ohibiting  the  manufacture,  sale 

or  distribution  of  ardent  snirits  J^r  the  enforcement  of  such  or- 
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dinances,  the  mayor  or  police  jastice  shall  have  jurisdiction  over 
the  territory  contiguous  to  the  city  within  three  miles  of  the  city 
limits,  provided  said  three-mile  limit  does  not  interfere  with  the 
jorisdiction  of  the  mayor  or  police  justice  of  any  other  city  oi 
town,  and  where  there  is  less  than  six  miles  between  any  city  or 
town  and  another  city  or  town,  the  jurisdiction  of  the  mayor  or 
police  justice  of  either  city  or  town  shall  extend  to  one-half  the 
distance  between  said  cities  and  towns. 

In  any  prosecution  before  a  mayor  or  police  justice,  the  Com- 
missioner of  Prohibition  shall  be  notified  by  the  said  mayor  or 
justice,  in  time  to  attend  said  trial,  and  the  commissioner,  his  depu- 
ties and  inspectors,  shall  have  the  same  power  in  respect  to  such 
c&aes  that  he  has  in  cases  before  the  circuit  court,    (id.,  §  25.) 

Sec.  4616.  THal  of  cases  without  a  jury. — Nothing  in  this  chap- 
ter shall  interfere  with  the  jurisdiction  of*  courts  for  the  trial  of 
criminal  cases  without  a  jury.     (Id.,  §  26.) 

Sec.  4617.  City  ordinances  regulating  sale,  etc.,  of  ardent  spirits 
— All  cities  and  towns  of  the  State  of  Virginia  shall  have  full  powci 
to  pass  all  ordinances  (not  repugnant  to  the  Constitution  and  lawb. 
of  the  State),  embracing  such  provisions  of  this  chapter  as  are 
applicable  and  further  to  prohibit  the  manufacture,  transportation, 
sale,  keeping  or  storing  for  sale,  advertising  or  exposing  for  sale, 
receiving,  giving  away  or  dispensing  of  ardent  spirits,  and  to  pro- 
vide adequate  penalties  therefor.     (Id.,  §  27.) 

Sec.  4618.  Finding  of  ardent  spirits  or  United  States  liquor  deal- 
ers' tax  receipt  prima  fade  evidence;  who  to  be  tried. — Whenever 
ardent  spirits  shall  be  seized  in  any  room,  building,  boat,  car  or 
other  place,  searched  under  the  provisions  of  this  chapter,  the 
finding  of  such  ardent  spirits  or  of  a  United  States  liquor  dealer's 
tax  receipt  in  any  such  place,  shall  be  prima  facie  evidence  of  th( 
unlawful  selling,  keeping  and  storing  for  sale,  gift,  or  use,  by  the 
person  or  persons  occupying  such  premises,  or  by  any  person 
named  in  any  United  States  internal  revenue  tax  receipt  posted  hi 
any  room  or  found  anywhere  on  said  premises,  or  elsewhere,  and 
the  proprietor  or  other  person  in  charge  of  the  premises  where  such 
ardent  spirits  are  found,  or  who  is  so  named  in  such  United  States 
government  tax  receipt,  shall  be  tried  on  the  charge  of  selling, 
and  keeping  and  storing  for  sale  unlawfully,  such  ardent  spirits, 
under  the  indictment  and  form  prescribed  in  section  forty-five  hun- 
dred and  eighty-seven,  and  the  liquor  found  upon  said  premises 
shall  be  destroyed,  by  order  of  the  court,  and  the  containers  shall 
be  sold  or  destroyed.     (Id.,  §  28.) 

Sec.  4619.  Wben  officers  may  break  and  enter  houses,  etc. — If 
in  any  house,  building,  boat,  car,  or  other  place,  as  is  hereinbefore 
mentioned,  the  sale,  offering,  storing  or  exposing  for  sale  of  ardent 
spirits  is  carried  on  clandestinely,  or  in  such  manner  that  the  per- 
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son  or  persons  engaged  therein  cannot  be  seen  or  identified  by 
the  officer  or  officers  charged  with  the  execution  of  a  warrant, 
under  any  section  of  this  chapter,  any  such  officer  may,  whenever 
it  is  necessary  for  the  arrest  or  identification  of  the  person  or  per- 
sons offending,  or  of  seizing  such  ardent  spirits,  break  open  and 
enter  such  house,  building,  boat,  car  or  place,  or  any  room  or 
part  of  any  of  them.     (Id.,  §  29.) 

Sec.  4620.  Effect  of  payment  of  United  States  internal  revenue 
tax;  collectors'  certificates  as  evidence. — The  payment  of  the  United 
States  internal  revenue  tax,  required  of  liquor  dealers  by  the  gov- 
ernment of  the  United  States,  by  any  person  or  persons  other  than  . 
druggists,  or  hotels  licensed  under  this  chapter  within  this  State, 
shall  be  prima  facie  evidence  that  such  person  or  persons  are  en- 
gaged in  keeping,  selling,  offering  and  exposing  for  sale,  ardent 
spirits  contrary  to  the"  laws  of  this  State,  and  a  certificate  from 
the  collector  of  internal  revenue,  his  agents,  clerks  or  deputies, 
showing  the  pajrment  of  such  tax,  the  name  or  names  of  the  person 
or  persons  to  whom  issued,  shall  be  evidence  of  the  payment  of 
such  tax  in  the  examination  or  trial  of  any  person  or  persons  sell- 
ing, keeping,  offering  and  exposing  for  sale,  ardent  spirits,  cou- 
trary  to  the  pro^nsions  of  this  chapter.    (Id.,  §  30.  ) 

Sec.  4621.  Analjrsis  of  mixtures  supposed  to  contain  ardent  spir- 
its; chemist's  certificates  as  evidence. — ^It  shall  be  the  duty  of  the 
State  Commissioner  of  Agriculture,  at  the  written  request  of  any 
officer.  State,  county,  or  municipal,  including  the  Commissioner  of 
Prohibition,  charged  with  the  execution  of  this  chapter  and  other 
laws  of  this  State  concerning  ardent  spirits  as  herein  defined,  to 
cause  to  be  analyzed  any  mixture  supposed  to  contain  ardent  spir- 
its as  herein  defined,  and  to  return  to  the  officer  making  the  re- 
quest a  certificate  of  the  chemist  showing  such  analysis.  For  mak- 
ing said  analysis  the  department  of  agriculture  shall  be  paid  the 
actual  cost  thereof,  including  the  time  of  the  chemist  and  the 
chemicals  required  in  making  said  analysis.  Said  costs  shall  be  paid 
by  the  Commissioner  of  Prohibition  out  of  the  funds  appropriated 
for  the  enforcement  of  this  chapter  upon  an  itemized  statement  of 
the  Commissioner  of  Agriculture  rendered  at  the  end  of  each  month. 
The  certificate  of  any  chemist  regularly  employed  in  the  Department 
of  Agriculture  of  this  State,  when  signed  and  sworn  to  by  him,  shall 
be  evidence  in  all  prosecutions  for  violations  of  this  chapter  or  of 
any  other  laws  relating  to  ardent  spirits  as  herein  defined  and  in  all 
controversies  touching  the  mixture  analyzed  by  him ;  but  the  burden 
shall  be  upon  the  prosecution  to  establish  the  fact  that  the  mixture 
analyzed  is  the  same  as  that  alleged  to  have  been  illicitly  sold; 
but  upon  the  motion  of  the  accused,  the  chemist  making  the  analysis 
shall  be  required  to  appear  as  a  witness  and  shall  be  subject  to 
cross-examination.  (Id.,  §  30 V^.) 
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Sec.  4622.  Certain  hooses,  etc^  declared  common  nnisances. — 
All  houses,  boat  houses,  buildings,  tents,  club,  fraternity  and  lodge 
rooms,  boats,  cars  and  places  of  every  description,  including  drug 
stores,  where  ardent  spirits  are  manufactured,  stored,  sold,  vended, 
dispensed,  bartered,  given  away,  furnished  or  used  contrary  to 
law  by  any  scheme  or  device  whatever,  shall  be  held,  taken  and 
deemed  common  nuisances.  Any  person  who  shall  maintain,  or 
shall  aid  or  abet,  or  knowingly  be  associated  with  others  in  main- 
taining such  common  nuisances,  shall  be  guilty  of  a  misdemeanor 
and  judgment  shall  be  given  that  such  house,  building,  tent,  boat 
house,  boat,  car  or  other  plaoe,  or  any  room  or  part  thereof,  be 
closed  up,  but  the  court  may,  upon  the  owner  giving  bond  in  the 
penalty  of  not  less  than  five  hundred  dollars,  and  with  security  to 
be  approved  by  the  court,  conditioned  that  the  premises  shall  not 
be  used  for  unlawful  purposes,  or  in  violation  of  the  provisions  of 
this  chapter,  turn  the  same  over  to  its  owner.     (Id.,  §  31.) 

Sec.  4623.  Election,  salary  and  term  of  commissioner. — ^The 
General  Assembly  shall,  in  nineteen  hundred  and  twenty,  and  every 
four  years  thereafter,  elect  a  Commissioner  of  Prohibition,  whose 
compensation  shall  be  three  thousand  five  hundred  dollars  per  an- 
num, and  whose  term  of  ofiice  shall  be  four  years,  commencing  on 
the  first  day  of  September,  nineteen  hundred  and  twenty.  The  com- 
missioner who  may  be  in  office  when  this  Code  takes  effect  shall 
continue  therein  until  the  expiration  of  his  term  of  office.  When- 
ever the  word  "commis.sioner"  is  used  in  this  chapter  it  shall  mean 
the  Commissioner  of  Prohibition.     (Id.,  §  32.) 

Sec,  4624.  Snspension  by  Governor. — The  Governor  of  Virginia 
by  authority  vested  in  him  by  sections  seventy-three  and  seventy- 
four  of  the  Constitution  shall  have  the  power  to  suspend  said  com- 
missioner from  office  for  misbehavior,  incapacity,  neglect  of  official 
duty  or  acts  performed  without  due  authority  of  law,  but  in  any 
case  in  which  this  power  is  so  exercised,  the  Governor  shall  report 
to  the  General  Assembly  at.the  beginning  of  the  next  session  there- 
after the  fact  of  such  suspension,  and  the  cause  thereof;  where- 
upon the  General  Assembly  shall  determine  whether  such  commis- 
sioner shall  be  restored  or  finally  removed,  and  the  Governor  shall 
have  the  power  daring  the  recess  of  the  General  Assembly,  to  ap- 
point pro  tempore  a  successor  to  the  said  commissioner;  but  his 
appointment  to  such  vacancy  shall  expire  at  the  end  of  thirty  days 
after  the  commencement  of  the  next  session  of  the  General  Assem- 
bly. Except  as  herein  provided,  the  General  Assembly  shall  fill 
by  election  any  vacancy  in  the  office  of  commissioner,  which  elec- 
tion shall  be  for  the  unexpired  term.    (Id.,  §  32.) 

Se«.  4626.  Report  to  Governor. — The  said  commissioner  shall 
make  an  annual  report  to  the  Governor,  which  shall,  by  the  Gov- 
ernor, be  biennially  reported  to  the  General  Assembly;  such  re- 
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port  shall  give  in  detail  the  expenditure  of  all  public  moneys  and 
the  work  of  his  department,  together  with  such  recommendations 
for  new  or  additional  legislation  in  reference  to  his  powers  and 
duties  as  he  may  deem  expedient.     (Id.,  §  32.) 

Sec.  4626.  Bond  required  of  commissioner. — Before  entering  up- 
on the  duties  of  his  office  the  said  commissioner  shall  give  a  bond 
to  be  approved  by  the  Attorney-General  in  the  penalty  of  ten 
thousand  dollars  for  the  faithful  performance  of  his  duties.  (Id., 
§  32.) 

Sec.  4627.  Appointment  of  deputies  and  inspectors;  employment 
of  attorneys,  etc. — The  commissioner  shall  have  the  power  to  ap- 
point deputies  and  inspectors,  and  whenever  he  deems  it  necessary, 
employ  attorneys  and  such  other  helpers  as  may  be  necessary  in 
performing  the  duties  of  his  office,  but  he  shall  keep  their  com- 
pensation and  expenses  within  the  limits  of  the  appropriation  made 
for  the  conduct  and  maintenance  of  his  department.  Said  depu- 
ties and  inspectors  shall  be  removed  at  the  pleasure  of  the  com- 
missioner.    (Id.,  §  33.) 

Sec.  4628.  Duties  and  powers  of  commissioner;  prosecution  of 
cases  arising  under  this  chapter. — ^It  shall  be  the  duty  of  the  com- 
missioner, in  person  or  by  his  deputies  and  inspectors,  to  super- 
intend the  enforcement  of  all  the  provisions  of  this  chapter,  and 
the  laws  of  this  State  and  ordinances  of  municipalities  concerning 
the  traflSc  in  ardent  spirits.  The  commissioner,  his  deputies  and  in- 
spectors shall  diligently  inform  themselves  of  all  violations  of  such 
laws  and  make  report  thereof  to  the  judge  of  the  circuit  or  cor- 
poration court  and  to  the  Commonwealth's  attorney  of  the  county 
or  city  in  which  such  violations  occur,  and  it  shall  be  the  duty  of 
every  prosecuting  attorney  to  faithfully  prosecute  every  such  case 
or  complaint.  The  commissioner  and  his  deputies  and  inspectors 
shall  for  the  purposes  of  arrest  under  this  chapter  have  the  power 
of  the  sheriffs  of  the  Commonwealth.  The  commissioner,  if  an 
attorney  at  law,  may  associate  himselfrwith  the  attorney  for  the 
Commonwealth;  if  not  an  attorney  at  law,  may  associate  with  the 
attorney  for  the  Commonwealth  an  attorney  representing  his  of- 
fice in  the  prosecution  of  any  complaint  or  case  arising  under  this 
chapter,  and  in  cases  where  he  may  deem  it  advisable,  the  com- 
missioner may  request  the  Attorney-General  of  the  State,  or  one 
of  his  assistants  selected  by  himself,  to  take  charge  of  and  control 
the  management  of  such  complaint  or  case,  the  Commonwealth's 
attorney  acting  with  the  commissioner,  his  attorney,  or  the  At- 
torney-General, as  the  case  may  be;  but  nothing  in  this  chapter 
shall  be  construed  as  taking  from  the  attorneys  for  the  Common- 
wealth, sheriffs  or  other  officers  any  of  the  powers  now  conferred 
upon  them  except  as  herein  provided.     (Id.,  §  34.) 

Sec.  4629.    Powers  of  deputies  and  inspectors. — The  deputies  and 
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insi>ectors  appointed  by  the  Commissioner  of  Prohibition  provided  ■ 
for  in  this  chapter  shall  have  the  power  to  administer  oaths,  take 
affidavits  and  examine  records,  and,  with  a  warrant,  enter  build- 
ings where  there  is  reason  to  believe  that  the  law  relating  to 
ardent  spirits  is  being  violated.  Such  deputies  and  inspectors  may 
call  to  their  aid  in  securing  such  information  and  in  making  such 
search,  any  officer  of  the  law  whose  duty  it  is  to  enforce  the  law 
prohibiting  the  sale  of  ardent  spirits.    (Id.,  §  35.) 

Sec.  4630.  Injunctions  against  nuisances  as  d^ned  in  this  chap- 
ter.— The  commissioner,  his  deputies  or  inspectors,  the  attorney  for 
the  Commonwealth,  or  any  citizen  of  the  county,  town  or  city, 
where  such  a  nuisance  as  is  defined  in  this  chapter  exists,  or  is, 
kept  or  maintained,  may,  in  addition  to  the  remedies  given  in  and 
punishment  imposed  by  this  chapter,  maintain  a  suit  in  equity  in 
the  name  of  the  State  to  abate  and  perpetually  enjoin  the  same. 
The  courts  of  equity  shall  have  jurisdiction  thereof,  and  in  every 
case  where  the  biU  charges,  on  the  knowledge  or  belief  of  com- 
plainant, and  is  sworn  to  by  two  reputable  citizens,  that  ardent 
spirits  are  sold,  bartered,  given  away,  distributed,  dispensed  or 
stored  or  used  in  any  house,  building,  boat  house,  club  room,  fra- 
ternity room,  lodge  room,  boat,  tent,  or  any  place  contrary  to  the 
laws  of  this  State,  an  injunction  shall  be  granted  as  soon  as  tihe 
bill  is  presented  to  the  court  or  judge  in  vacation,  and  no  bond 
shall  be  required.  The  injunction  shall  enjoin  and  restrain  the 
owners,  tenants,  their  agents,  employees,  servants,  and  any  person 
connected  with  said  house,  building  or  other  place  named  in  this 
section,  and  all  persons  whomsoever  from  selling,  bartering,  giv- 
ing away,  distributing,  dispensing,  storing,  or  using  ardent  spirits 
in  said  house,  building,  boat  house,  club  room,  fraternity  room, 
boat,  tent,  or  other  place  named  in  this  section,  and  shall  aldo  re- 
strain all  persons  from  removing  any  ardent  spirits  then  on  said 
premises  until  the  further  order  of  the  court.  Upon  the  hearing 
of  the  cause,  when  it  shall  have  been  matured  and  set  for  hearing 
as  required  by  law,  upon  deposition  of  witnesses,  documentary 
and  oral  evidence,  if  the  court  or  judge  in  vacation,  shall  be  satis- 
fied that  the  material  allegations  of  the  bill  are  true,  although  the 
premises  complained  of  may  not  be  then  unlawfully  used,  it  or  he 
shall  continue  the  injunction  against  such  house,  building  or  place, 
if  it  shall  be  a  drug  store  for  one  year,  and  in  all  other  cases  the 
injunction  shall  be  perpetual. 

Any  person  guilty  of  a  contempt  by  violating  any  of  the  pro- 
visions of  the  injunction  granted  under  this  section  shall  be  sum- 
marily punished  by  the  court,  without  the  empaneling  of  a  jury, 
by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars,  and  confinement  in  jail  not  less  than  one  nor  more  than 
six  months. 
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Whenever  the  court  upon  the  hearing  of  any  cause  in  equity  un- 
der this  section  shall  continue  the  injunction  for  one  year  or  make 
it  perpetual,  it  shall  allow  to  the  attorney  for  the  complainant, 
or  the  commissioner,  or  the  attorney  for  the  Commonwealth,  when 
he  conducts  the  case  without  assistance,  a  reasonable  fee,  which 
shall  be  taxed  and  collected  as  other  costs,  provided  that  any  tec 
allowed  the  commissioner  shall  be  paid  into  the  treasurj'  of  the 
State.    (Id.,  §  36.) 

Sec.  4631.  Driiikiii|r  ardent  spirits  in  public  places. — Any  person 
who  shall  take  a  drink  of  ardent  spirits  in  any  railroad  station,  or 
at  any  boat  landing,  or  in  any  day  coach,  or  Pullman  car,  or  on 
any  passenger  train,  or  in  any  passenger  boat,  or  in  any  street 
car,  hack,  jitney,  or  other  public  conveyance,  or  automobile,  or 
in  any  street,  or  alley,  highway  or  in  any  other  public  place,  or 
any  person  in  charge  of  or  employed  in  connection  with  any  car, 
boat,  hack,  jitney,  or  other  public  conveyance  or  automobile,  who 
shall  procure  for  or  assist  in  procuring  or  who  shall  give  any  in- 
formation or  direction  by  which  any  person  may  secure  ardent 
spirits,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars.  (Id.. 
§  37.) 

Sec.  4632.  Books  reqtiired  to  be  kept  by  common  carriers. — All 
railroad,  steamboat  or  other  boat  companies,  express  and  transpor- 
tation companies,  which  shall  in  any  manner  at  any  time,  transport 
ardent  spirits  from  one  place  to  another  within  this  State,  except 
as  hereinafter  provided,  are  hereby  required  to  keep  books  alpha- 
betically arranged,  in  which  shall  be  entered  immediately  upon  re- 
ceipt thereof  the  name  of  every  person  shipping,  or  to  whom  ardent 
spirits  are  shipped;  the  amount  and  kind  received,  the  date  of 
delivery,  by  whom  and  to  whom  delivered.  After  this  record  is 
made  and  before  delivery  it  shall  be  signed  by  the  consignee.  The 
book  shall  be  open  to  the  inspection  of  any  State,  county  or  munici- 
pal officer,  or  any  deputy  of  such  officer,  or  of  any  other  petson, 
during  the  business  hours  of  the  company.  Such  books  or  a  copy 
of  said  records,  attested  by  an  officer  of  the  company,  or  verified 
by  affidavit,  shall  be  admissible  as  evidence  in  any  court,  and  shall 
be  prima  facie  evidence  of  the  fact  therein  stated  in  any  trial  or 
proceeding  for  the  enforcement  of  the  provisions  of  this  chapter. 

Any  employee  or  agent  of  any  express  company,  railroad  company 
steamboat  company,  or  transportation  company,  charged  with  the 
duty  of  keeping  such  record,  who  shall  fail  to  keep  such  record 
shall  be  guilty  of  a  misdemeanor. 

Any  railroad,  express  company,  steamboat  company,  or  transpor- 
tation company  who  shall  not  require  some  one  of  its  employees  to 
keep  such  record,  shall  be  fined  not  less  than  twenty-five  nor  more 
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than  one  hundred  dollars  for  every  day  or  portion  thereof  during 
which  such  failure  shall  continue.     (Id.,  §  38.) 

Sec.  4633.  Transportation  of  ardent  spirits. — No  person  or  firm, 
and  no  corporations  other  than  corporations  authorized  by  the 
laws  of  this  State  to  engage  in  the  transportation  of  merchandise, 
as  common  carriers,  shall  bring  into  this  State,  for  use  in  this  State, 
from  any  point  without  this  State,  or  transport  from  one  point  to 
another  in  this  State,  or  from  any  point  in  this  State  to  any  point 
without  this  State,  any  ardent  spirits,  and  no  common  carrier  shall, 
except  as  otherwise  specially  provided  in  this  chapter,  bring  into 
this  State,  from  any  point  without  this  State,  or  transport  from 
one  point  to  another  within  the  State,  any  ardent  spirits  except  as 
follows :  One  quart  of  distilled  liquors,  or  three  gallons  of  beer,  or 
one  gallon  of  wine,  may  be  brought  to  any  person  not  a  student  at 
a  university,  college  or  any  other  school  in  this  State,  nor  a  minor 
nor  a  female  (not  the  head  of  a  family),  in  this  State,  for  his  own 
use,  and  not  to  be  used  contrary  to  the  provisions  of  this  chapter; 
provided  every  container  in  which  such  ardent  spirits,  wine  or 
beer  are  carried  shall,  except  as  hereinafter  provided,  have  a  card 
not  less  than  six  by  twelve  inches,  upon. which  shall  be  stated  in 
letters  not  less  than  one  inch  high,  the  kind  and  quantity  of  ardent 
spirits,  wine  or  beer  that  it  contains,     fid..  §  39.) 

Sec.  4634.  Books  to  be  kept  by  common  carriers ;  affidavit  by  con- 
signees; receiving  ardent  spirits;  penalties. — Every  epmmon  carrier 
undertaking  the  transportation  of  ardent  spirits  from  any  point 
without  this  State  to  any  point  within  this  State,  or  from  one  point 
to  another  within  this  State,  shall  keep  an  alphabetically  arranged 
book,  in  which  shall  be  entered  before  the  delivery  thereof,  the 
name  of  every  shipper  and  person  to  whom  ardent  spirits  are  ship- 
ped, the  amount  and  kind  received,  and  upon  delivery,  the  date  of 
delivery  and  to  whom  delivered.  After  this  record  is  made  there 
shall  be  an  affidavit  in  duplicate  by  the  consignee,  which  shall  :Btatc 
that  the  consignee  is  not  a  student,  minor  or  a  female  (not  the 
head  of  a  family),  that  ardent  spirits  received  were  ordered  by 
him,  that  he  had  not,  within  thirty  days  previous,  received  any 
ardent  spirits  of  any  kind  whatever,  from  any  place  whatever, 
contrary  to  the  provisions  of  this  chapter," and  that  the  ardent  spirits 
then  received  are  for  his  own  use  at  his  own  home.  This  affidavit 
shall  be  made  in  duplicate,  signed  by  the  consignee  and  sworn  to 
before  a  justice  of  "the  peace,  notary  public  or  a  commissioner  in 
chancery,  or  before  an  agent  of  the  transportation  company,  all  of 
which  agents  dealing  with  ardent  spirits,  shall,  for  the  purposes 
aforesaid  (without  charge  therefor),  be  authorized  to  administer  an 
oath,  and  one  original  shall  be  sent  on  or  before  the  fifth  day  of  the 
month  following,  to  the  clerk  of  the  court  of  the  city  or  county 
having  jurisdiction  of  criminal  eases.  If  any  employee  charged  with 
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the  duty  of  keeping  the  record  required  by  this  section  shall  fail  to 
keep  said  record,  or  shall  deliver  the  ardent  spirits  transported  to 
any  person  other  than  the  consignee,  or  to  such  consignee,  before 
he  has  signed  his  name  and  made  the  affidavit  required  hy  this  sec- 
tion, or  shall  fail  to  file  the  affidavit  as  herein  required,  he  shall  be 
guilty  of  a  misdemeanor. 

Any  person  falsely  representing  himself  to  be  the  consignee  of 
any  ardent  spirits,  and  receiving  or  offering,  or  attempting  to  re- 
ceive the  same,  and  any  consignee  making  a  false  affidavit,  shall 
be  guilty  of  a  misdemeanor.    (Id.,  §  39.) 

Sec.  4635.  What  consignees  may  aiithoriae  others  to  receive  liquor 
for  them;  hours  in  which  same  may  be  delivered. — ^Any  consignee 
may  authorize  in  writing,  a  person  not  of  intemperate  habits  or  ad- 
dicted to  the  use  of  narcotic  'drugs,  not  a  minor  or  a  female,  to  re- 
ceive for  him  such  ardent  spirits.  Such  person  shall  sign  the  re- 
ceipt or  record,  as  agent  for  said  consignee,  provided  that  the  said 
written  authority  shall  be  accompanied  by  the  affidavit  of  the  con- 
signee as  hereinbefore  required;  but  it  shall  be  unlawful  for  any 
common  carrier  to  deliver  ardent  spirits  to  any  person  on  Sunday, 
or  before  eight  o'clock  in  the  morning  or  after  five  o'clock  in  the 
afternoon  of  any  other  day.     (Id.,  §  39.) 

Sec.  4636.  Amount  permitted  to  travelers. — Nothing  in  this  chap- 
ter shall  be  construed  to  prohibit  any  person  traveling  from  one 
point  to  another  within  the  State,  or  from  without  the  State,  to 
any  point  wifhin  the  State,  from  carrying  in  his  baggage  for  the 
bona  fide  use  of  himself  or  his  family,  and  not  as  a  means  of  evading 
the  intent  and  meaning  of  this  chapter,  and  not  to  be  used  con- 
trary to  the  provisions  of  this  chapter,  ardent  spirits  not  in  ex- 
cess of  one  quart,  which  bona  fide  baggage  it  shall  not  be  necessary 
to  label  or  mark,  as  provided  in  this  chapter.  It  shall  be  unlawful 
for  any  person  to  bring  into  the  State  from  any  point  without  the 
State,  whether  in  his  personal  baggage  or  otherwise,  within  a  period 
of  thirty  days,  more  than  one  quart  of  ardent  spirits,  and  any 
justice  of  the  peace,  police  justice,  circuit  judge  or  mayor  of  any 
city  or  town  upon  complaint  and  information  given  under  oath 
that  affiant  has  cause  to  believe  and  does  believe  that  any  person 
is  violating  this  provision  of  this  chapter  shall  issue  his  warrant' 
directing  such  person  and  his  baggage  to  be  brought  before  him 
for  examination  in  accordance  with  the  provisions  of  this  chapter. 
(Id.,  §  39.) 

Sec.  4637.  Records  kept  by  common  carriers  open  to  inspection. 
— The  record  required  to  be  kept  by  common  carriers  in  this  chapter 
shall,  during  the  business  hours  of  such  common  carriers,  be  open  to 
the  inspection  of  any  State,  county  or  municipal  officer,  or  aay 
deputy  of  any  such  officer,  or  to  any  person.     (Id.,  §  39.) 

Sec.  4638.    Amount  of  ardent  spirits  persons  may  receive;  con- 
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tainen  in  which  shipped;  records  to  be  kept  by  oononon  carriers; 
penalty. — No  person  in  this  State  shall  receive  or  accept  delivery 
from  any  railroad,  steamboat,  express  company,  or  transportation 
company  of  any  kind,  or  from  any  person  whomsoever,  any  ardent 
spirits  brought  into  this  State  from  any  point  without  the  State, 
or  ardent  spirits  transported  from  one  point  to  another  within  this 
State,  except  as  follows:  He  may  receive  one  quart  of  distilled 
liquor  "in  a  single  container,"  or  three  gallons  of  beer,  or  one 
gallon  of  wine,  not  of tener  than  once  a  month ;  but  every  container 
in  which  such  distilled  liquor,  wine  or  beer  is  carried,  shall  have 
on  it  a  card  not  less  than  twelve  inches  long,  by  six  inches  wide, 
upon  which  shall  be  stated,  in  letters  not  less  than  one  inch  high, 
the  kind  and  quantity  of  its  contents,  but  a  container  in  which  a 
quart  or  less  is  carried,  may  have  on  it  a  card  six  inches  long  by 
four  inches  wide,  upon  which  shall  be  stated  in  letters  not  less  than 
one  inch  high,  the  kind  and  quantity  of  its  contents,  and  shall,  be- 
fore receiving  the  distilled -liquor,  wine  or  beer,  sign  a  record 
made  or  kept  alphabetically  by  the  company  transporting  the  dis- 
tilled liquor,  wine  or  beer,  which  shall  show  the  name  of  shipper, 
name  of  consignee,  quantity  and  kind  shipped,  and  date  of  ship- 
ment, and  shall  make  an  affidavit  that  the  said  distilled  liquor,  wine 
or  beer  was  brought  into  the  State  _^on  his  written  order,  and  that 
he  has  not  received  any  distilled  liquor,  wine  or  beer  from  any  per- 
son, or  from  any  place,  in  excess  of  the  quantity  allowed  by  this 
chapter,  within  thirty  days  preceding  the  date  of  his  affidavit,  and 
that  the  distilled  liquor,  wine  or  beer  will  not  be  used  in  violation 
of  the  provisions  of  this  chapter.  Any  person  who  shalj  receive  such 
distilled  liquor,  wine  or  beer  without  signing  such  a  record  or  mak- 
ing such  affidavit,  or  who  shall  make  a  false  affidavit,  shall,  for  the 
first  offense,  be  guilty  of  a  misdemeanor,  and  for  a  second  or  any 
subsequent  offense,  of  making  a  false  affidavit,  shall  be  guilty  of  a 
felony.     (Id.,  §  40.) 

Sec.  4639.  Oiving  ardent  spirits  to  minorq  etc. ;  sending:  minors 
and  females  for  ardent  spirits. — It  shall  be  unlawful  for  any  person 
to  give  ardent  spirits  to  any  person  of  intemperate  habits  or  addict- 
ed to  the  use  of  any  narcotic  drug  or  for  any  person,  except  a  parent 
or  guardian,  to  give  any  ardent  spirits  to  a  minor,  except  on  the 
prescription  of  a  physician,  or  to  send  a  minor  or  a  female  to  obtain 
ardent  spirits.    (Id.,  §  41.) 

Sec.  4640.  Persons  of  intemperate  habits,  etc.,  reqtdred  to  dis- 
close from  whom  they  obtain  ardent  spirits;  penalty  for  refusal. — 
Any  person  of  intemperate  habits  or  addicted  to  the  use  of  any 
narcotic  drug  shall  be  compellable  in  any  proceeding  had  under 
this  section  to  disclose  from  whom  he  has  received  ardent  spirits. 
For  a  failure  or  refusal  to  make  such  disclosure  he  shall  be  guilty 
of  contempt  and  shall  be  fined  not  less  than  five  dollars  nor  more 

(1906) 


Digitized  by 


Google 


§4641  INTOXIOAXING   LIQUOBS  [Tit.  40 

than  fifty  dollars  and  be  committed  to  the  jail  for  a  period  not  ex- 
ceeding thirty  days.     (Id.,  §  41.) 

Sec.  4641.  Possession  of  ardent  spirits  by  minors  a  misdemeanor. 
— It  shall  be  a  misdemeanor  for  any  minor  to  have  ardent  spirits 
in  his  possession,  whether  belonging  to  himself  or  another,  and  upon 
conviction,  he  shall  be  fined  not  less  than  ten  nor  more  than  five 
hundred  dollars,  and  in  the  discretion  of  the  court,  he  may  be  sen- 
tenced to  jail,  if  over  the  age  of  eighteen  years,  or  if  under  that 
age  to  a  reformatory,  for  not  less  than  one  nor  more  than  six 
months.  And  if  it  shall  appear  in  any  prosecution,  under  this 
section,  that  such  minor  is  acting  as  the  agent  of  another  person, 
such  person  shall  be  deemed  guilty  of  a  misdemeanor.    (Id.,  §  41.) 

Sec.  4642.  Ordering  or  receipt,  etc.,  of  ardent  spirits  by  female. 
— It  shall  be  unlawful  for  any  female  to  order,  receive  or  have  in 
her  possession,  any  ardent  spirits,  except  as  permitted  in  this 
chapter,  and  not  then,  unless  she  is  the  head  of  a  family  and  for 
her  own  use  in  a  bona  fide  home.     (Id.,  §  42.) 

Sec.  4643.  When  bond  required  of  persons  convicted. — In  addi- 
tion to  the  penalties  imposed  by  this  chapter  for  the  violation  of 
any  of  its  provisions,  the  court  may,  in  its  discretion,  after  convic- 
tion is  had,  for  the  first  offense,  and  shall  after  every  subsequent 
conviction,  require  the  defendant  to  execute  bond  with  approved 
security,  in  the  penalty  of  not  less  than  five  hundred,  nor  more 
than  five  thousand  dollars,  conditioned  that  the  said  defendant 
will  not  violate  any  of  the  provisions  of  this  chapter,  for  the  term  of 
one  year.  And  if  said  bond  shall  not  be  given,  the  defendant  shall 
be  committed  to  jail  until  it  is  given,  or  until  he  is  discharged  by 
the  court,  provided  that  he  shall  not  be  confined  for  a  longer  period 
than  six  months.    (Id.,  §  43.) 

Sec.  4644.  Associate  counsel  in  prosecntions. — Any  citizen  or 
organization  within  this  State  may  employ  an  attorney  to  assist 
the  attorney  for  the  Commonwealth  in  the  prosecution  of  any  case 
under  this  chapter,  and  such  attorney  shall  be  recognized  by  the 
attorney  for  the  Commonwealth  and  the  court  as  associate  counsel 
in  the  case;  and  no  prosecution  shall  be  dismissed  over  the  objec- 
tion of  such  associate  counsel  or  over  the  objection  of  the  Commis- 
sioner of  Prohibition  or  of  the  attorney  representing  his  office,  or 
of  the  Attorney-General  or  his  assistant  whenever  any  of  said  offi- 
cials are  associated  in  such  prosecution,  until  the  reasons  in  writ- 
ing of  the  attorney  for  the  Commonwealth  for  such  dismissal,  with 
the  objections  thereto  by  the  associate  counsel  in  writing,  shall 
have  been  filed,  argued  and  fully  considered  by  the  court.  (Id., 
§44.) 

Sec.  4645.  Bight  of  appeal  by  Commonwealth. — In  all  cases  aris- 
ing under  this  chapter  the  State  shall  have  the  right  of  appeal,  ex- 
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cept  when  such  appeal  is  forbidden  by  the  Constitution.  (Id., 
§45.)  .  .  •  ■ 

Sec.  4646.  Effect  when  part  of  chapter  declared  unconstitutional. 
— If  any  section  or  provision  of  this  chapter  or  any  part  of  any 
section  shall  be  declared  unconstitutional  by  the  Supreme  Court  of 
Appeals  of  Virginia,  or  the  Supreme  Court  of  the  United  States, 
the  part  so  declared  unconstitutional  shall  cease  to  be  operative, 
but  the  remainder  of  the  chapter  and  every  section  or  part  thereof 
not  so  declared  unconstitutional  shall  continue  to  be  the  law  of 
this  State.     (Id.,  §  46.) 

Sec.  4647.  Duties  of  attorney  for  the  Commonwealth. — The  at- 
torney for  the  Commonwealth  of  every  county  and  city  in  this  State 
shall,  as  often  as  once  a  month,  examine  all  prescriptions  and  affi- 
davits and  record  books  required  to  be  kept  by  any  section  of  this 
chapter  and  filed  in  the  clerk 's- office,  and  if  the  said  prescriptions, 
affidavits  and  records  are  not  made  and  kept  according  to  the  pro- 
visions of  this  chapter,  or  if  he  has  reason  to  believe  that  there  has 
been  any  violation  of  any  of  the  provisions  of  this  chapter,  he  shall 
take  such  action  as  may  be  necessary  to  bring  the  offender  to  jus- 
tice.    (Id.,  §  47.-) 

Sec.  4648.  Prescriptions,  affidavits  and  record  books  to  be  ex- 
amined.— The  commissioner  in  person  or  by  his  deputies  or  inspec- 
tors shall  as  often  as  possible  examine  all  prescriptions,  affidavits 
and  record  books  required  by  this  chapter,  and  report  the  violation 
of  any  of  its  provisions  to  the  attorney  for  the  Commonwealth  of 
the  city  or  county  in  which  said  violations  occur,  whose  duty  it 
shall  be  to  proceed  at  once  to  investigate  and  prosecute  the  same. 
(Id.,  §  48.) 

Sec.  4649.  Who  deemed  intoxicated;  of  intemperate  habits.— 
Any  person  who  has  drunk  enough  ardent  spirits  to  so  affect  his 
manner,  disposition,  speech,  muscular  movements,  general  appear- 
ance or  behavior,  as  to  be  apparent  to  observation,  shall  be  deemed, 
for  the  purposes  of  this  chapter,  to  be  intoxicated,  and  if  he  shall 
continue  to  use  ardent  spirits  as  a  beverage  during  the  period  of 
one  year,  so  as  to  produce  the  above  results  from  time  to  time,  he 
shall  be  deemed  a  person  of  intemperate  habits  within  the  mean- 
ing of  this  chapter.     (Id.,  §  49.) 

Sec.  4650.  Hotel  employees  assisting  guests  to  obtain  ardent  spir- 
ts; penalty. — Any  bell  boy,  elevator  boy,  or  employee  of  any  hotel 
or  place  of  public  entertainment  in  this  State  who  shall  procure  for 
or  assist  in  procuring,  or  who  shall  give  any  information  or  direc- 
tion to  any  guest  or  patron  of  such  hotel  or  house  of  public  or 
private  entertainment,  or  other  person  by  which  said  guest  or  other 
person  may  secure  ardent  spirits  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  be  fined  not  less  than  ten  nor  more 
than  fifty  dollars  and  be  confined  in  jail  or  committed  to  the  re- 
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formatory  for  not  less  than  one  nor  more  than  six  months.     (Id., 
§  50.) 

Sec.  4651.  Hotel  proprietor  penuittinjf  employcieB  to  assist  guests 
to  secure  ardent  spirits;  failure  to  discharge  convicted  employee; 
penalty. — Any  proprietor  of  any  hotel  or  house  of  public  or  private 
entertainment  in  this  State  who. shall  knowingly  permit  any  bell 
boy,  elevator  boy,  or  other  employee  to,  or  who  shall  himself,  pro- 
cure ardent  spirits  for,  or  give  direction  and  information  by  which 
ardent  spirits  can  be  secured  by  any  guest,  patron  or  other  person, 
or  who  when  duly  notified  that  any  employee  has  been  convicted  of 
a  violation  of  any  of  the  provisions  of  this  chapter,  shall  fail  at  once 
to  discharge  said  employee  permanently,  shall  be  guilty  of  a  mis- 
demeanor, and  when  convicted,  shall  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars,  and  for  any  subse- 
quent offense  shall  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars  and  be  confined  in  jail  not  less  than  one  nor 
more  than  six  months.    (Id.,  §  51.) 

Sec.  4652.  Keeping  or  sale  of  ardent  spirits  in  hotels  prohibited. — 
It  shall  be  unlawful  for  any  keeper  of  a  hotel  or  boarding  house, 
even  though  he  may  reside  in  said  hotel  or  boarding  house,  to  keep 
in  said  hotel  or  boarding  house  or  on  the  premises  connected  there- 
with, any  ardent  spirits,  except  for  the  personal  use  of  himself  and 
his  family,  or  as  provided  herein,  and  not  to  be  sold  or  dispensed 
or  given  away  by  any  shift  or  device  whatsoever ;  and  if  the  keeper 
of  any  hotel  or  boarding  house  shall  knowingly  permit  ardent  spirits 
to  be  sold,  kept,  stored,  dispensed,  given  away,  or  used  in  any  part 
of  said  hotel  or  boarding  house,  or  on  the  premises  thereof,  except 
on  the  prescription  of  a  physician,  and  except  as  provided  in  this 
chapter,  he  shall  be  guilty  of  a  misdemeanor.    (Id.,  §  52.) 

Sec.  4653.  Wlien  licenses  of  hotels,  etc.,  revoked. — If  any  keeper 
of  a  hotel,  boarding  house,  pool  room,  billiard  room,  bowling  alley, 
store  or  other  place  requiring  any  such  license,  or  any  employee  with 
his  knowledge,  consent,  connivance  or  acquiescence  shall  keep,  store, 
dispense  or  use,  contrary  to  the  provisions  of  this  chapter  any  ar- 
dent spirits,  in  addition  to  the  penalties  prescribed  for  the  violations 
of  this  chapter,  the  license  of  such  place  shall  be  revoked  for  one 
year  for  the  first  oflfense,  and  for  the  second  offense,  no  such  license 
shall  be  granted  at  the  same  place  or  to  the  person  convicted  for  a 
period  of  two  years ;  but  where  the  place  is  run  under  a  lease  by  a 
person  or  persons  other  than  the  true  owner  of  the  building,  nothing 
herein  shall  operate  to  prohibit  the  issuance  of  a  license  to  a  new 
lessee  who  was  not  in  any  way  connected  as  employee  or  otherwise 
with  the  former  business  therein  conducted  at  the  time  of  the  revo- 
cation of  the  license.     (Id.,  §  53.) 

Sec.  4654.  Prescriptions  and  affidavits  tq  be  in  duplicate;  filing; 
examination. — ^All  prescriptions  and  affida-vits  required  by  this  chap- 
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ter  shall  be  made  in  duplicate  and  one  original  filed  with  the  clerk 
of  the  circuit  court  of  the  county  or  the  corporation  court  of  the 
city,  which  has  criminal  jurisdiction,  on  or  before  the  fifth  day  of 
every  month  following  the  filing  of  such  prescriptions  and  the  mak- 
ing of  such  affidavits,  by  the  druggists,  or  by  the  common  carrier 
handling  the  same,  and  the  failure  of  any  physician  to  make  out 
said  prescription  in  duplicate  and  the  failure  of  the  person  making 
the  affidavit  to  do  so  in  duplicate  shall  be  deemed  a  misdemeanor. 
The  clerk  of  the  court  with  whom  said  prescriptions  and  said  affi- 
davits shall  be  filed  shall  paste  them  in  an  alphabetically  arranged 
book,  and  permit  their  examination  without  fee.     (Id.,  §  54.) 

Sec.  4666.  Certain  oflfcials  charged  with  enforcement  of  proviaions 
of  this  chapter;  fees. — It  shall  be  the  duty  of  all  sheriffs,  attorneys 
for  the  Commonwealth,  deputies,  contsables  and  justices  of  the  peace 
of  the  counties  and  cities,  and  all  mayors,  sergeants  and  their  depu- 
ties, justices  of  the  peace  and  police  of  the  cities  and  towns  of  this 
State  to  enforce  all  of  the  provisions  of  this  chapter ;  and  the  neg- 
lect, failure  or  refusal  of  such  officer  so  to  do  shall  be  deemed  mis- 
feasance in  office. 

For  official  services  rendered  in  connection  with  violations  of  this 
chapter  all  said  officers,  including  clerks  of  courts  having  juris- 
diction to  try  such  cases,  and  witnesses  summoned  on  behalf  of 
the  Commonwealth  shall  be  entitled  to  and  shall  be  paid  the  same 
fees  as  are  now  allowed  by  law  in  other  misdemeanor  and  felony 
cases  (as  the  case  may  be),  said  fees  to  be  paid  as  now  prescribed 
by  law  in  misdemeanor  and  felony  cases  other  than  violations  of  the 
revenue  laws.     (Id.,  §  55.) 

Sec.  4666.  When  identification  to  be  reqtdred  by  druggists. — ^If 
any  person  lawfully  applying  by  affidavits  for  ardent  spirits  is  not 
personally  known  to  the  druggist  to  whom  he  applies,  as  the  person 
named  in  the  affidavit,  and  a  proper  person  to  receive  such  ardent 
spirits,  the  druggist  shall  require  him  to  be  identified  by  some  person 
known  to  him,  who  is  not  of  intemperate  habits  or  addicted  to  the 
use  of  narcotic  drugs.     (Id.,  §  56.) 

Sec.  4667.  Search  of  vehicles;  when  same  seized  and  person  in 
charge  arrested. — When  any  sheriff  or  sergeant  or  the  deputy  of 
either,  or  any  constable  or  police  officer  or  deputy  commissioner  or 
inspector  appointed  by  the  commissioner,  shall  have  reason  to  sus- 
pect that  ardent  spirits  are  being  transported  in  any  wagon,  buggy, 
automobile  or  other  vehicle,  contrary  to  law,  he  shall  have  the  right 
and  it  shall  be  his  duty  to  obtain  a  warrant  to  search  such  wagon, 
buggy,  automobile  or  other  vehicle,  and  to  seize  any  and  all  ardent 
spirits  found  therein  which  is  being  transported  contrary  to  law. 
Whenever  any  ardent  spirits  which  are  being  illegally  transported, 
or  are  being  transported  for  an  illegal  use,  shall  be  seized  by  an 
officer  of  the  State  of  Virginia,  he  shall  also  take  possession  of  the 
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vehicle  and  team  or  automobile,  boat  or  any  other  conveyance  other 
than  a  conveyance  owned  and  used  by  a  railroad,  steaitiboat  or  ex- 
press company,  in  which  such  liquor  shall  be  found,  and  shall  also 
arrest  any  person  in  charge  of  such  team  ftr  vehicle,  and  report 
the  seizure  and  arrest  to  the  attorney  for  the  Commonwealth  of 
the  county  or  city  in  which  such  seizure  and  arrest  shall  be  made, 
and  to  the  commissioner  in  writing,  and  the  attorney  for  the  Com- 
monwealth shall  at  once  proceed  against  the  person  arrested  under 
the  provisions  of  this  chapter,  who  upon  conviction,  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  and  confined  in  jail  not  less  than  one 
nor  more  than  six  months ;  but  the  accused  may  give  bond,  approved 
by  the  court,  or  judge  in  vacation,  or  the  bail  commissioner,  for  his 
appearance  in  court  to  answer  to  the  charge  against  him,  and  to 
pay  the  fine  and  costs  if  convicted,  in  which  event  the  vehicle,  team 
or  automobile  shall  be  released.    (Id.,  §  57.) 

Sec.  4658.  How  vehicles  disposed  of. — The  court  wherein  the  con- 
viction is  made  shall,  unless  good  cause  to  the  contrary  is  shown 
by  the  owner,  who  must  clearly  prove  that  he  was  ignorant  of  the 
purposes  for  which  his  team  or  vehicle  or  automobile  was  being 
used,  order  a  sale  by  public  auction  of  the  property  seized,  and  the 
officer  making  the  sale,  after  deducting  the  expense  of  keeping  the 
animals  and  vehicles  or  automobile,  the  fee  for  seizure  and  the  cost 
of  sale  shall  pay  the  process  to  the  officer  authorized  to  receive  fines. 
In  the  event  that  the  proceeds  of  the  sale  shall  exceed  the  amount 
of  the  fine  and  of  the  costs  above  mentioned,  the  balance  remaining 
after  the  fine  and  costs  shall  have  been  paid  shall  be  paid  to  the 
owner  of  the  vehicle,  team  or  automobile  which  has  been  sold.  If, 
however,  no  one  shall  be  found  in  charge  of  the  team,  vehicle  or 
automobile,  the  taking  of  the  same  shall  be  advertised  in  some  news- 
paper published  in  the  city  or  county,  or  if  there  be  no  newspaper 
published  in  such  city  or  county,  in  a  newspaper  having  a  circula- 
tion in  the  county,  once  a  week  for  three  weeks,  and  by  handbills 
posted  near  the  place  of  seizure,  and  if  no  claimant  shall  appear 
within  ten  days  after  the  last  publication  of  the  advertisement,  the 
property  shall  be  sold  and  the  proceeds,  after  deducting  the  ex- 
penses and  the  costs  of  advertising,  shall  be  paid  into  the  treasury 
of  the  State. 

In  any  case  the  ardent  spirits  seized  shall  be  destroyed  and  the 
containers  sold  or  destroyed.    (Id.,  §  57.) 

Sec.  4659.  Chapter  deemed  exercise  of  police  powers. — This  entire 
chapter  shall  be  deemed  an  exercise  of  the  police  power  of  the  State 
for  the  protection  of  the  State,  for  the  protection  of  the  public 
health,  peace  and  morals,  and  the  prevention  of  the  sale  and  use 
of  ardent  spirits,  and  all  of  its  provisions  shall  be  liberally  construed 
to  effect  these  objects.  (Id.,  §  58.) 
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Sec.  4660.  Prosecntion  of  persons  holding  internal  reTenaei  tax 
receipt. — The  commissioner  shall,  on  the  first  day  of  each  month, 
procure  from  the  collector  of  internal  revenue  a  list  of  all  persons 
who  have  been  granted  United  States  internal  revenue  tax  receipts 
for  the  sale  of  ardent  spirits  during  the  preceding  month,  and  shall 
furnish  to  the  attorney  for  the  Commonwealth,  of  every  county  and 
city  in  this  State,  the  names  of  the  persons  in  his  county  or  city 
holding  such  receipts,  and  shall  publish  a  list  of  the  names  as  pro- 
cured by  him,  in  a  newspaper  published  in  the  city  or  county  of 
their  residence,  and  if  there  is  no  newspaper  published  in  the  county, 
then  in  some  newspaper  having  general  circulation  in  said  county. 

Every  attorney  for  the  Commonwealth,  upon  receiving  the  list  of 
names  in  the  preceding  section,  shall  proceed  against  all  such  per- 
sons, except  druggists,  superintendents  of  hospitals  and  laboratories 
and  other  persons  as  provided  herein,  for  the  violation  of  the  pro- 
visions of  this  chapter.     (Id.,  §  59.) 

Sec.  4661.  Certain  all^:ations  tumeceesary  in  indictment;  what 
proof  sufScient. — In  an  indictment  for  the  violation  of  any  provision 
of  this  chapter,  as  to  a  sale  or  gift  of  ardent  spirits,  it  shall  not  be 
necessary  to  allege  a  sale  or  gift  of  ardent  spirits  to  a  particular 
person,  and  it  shall  be  sufficient  for  the  conviction  of  the  accused  to 
prove  a  sale  or  gift  contrary  to  law,  within  one  year  prior  to  the 
finding  of  such  indictment.    (Id.,  §  60.) 

Sec.  4662.  Use  of  ardent  spirits  in  the  home ;  home  defined;  tran- 
sient goests  in  hotels. — Nothing  in  this  chapter  shall  prevent  one,  in 
his  own  home,  from  having  and  there  giving  to  another,  ardent 
spirits,  when  the  quantity  of  such  spirits  shall  not  exceed  the  quan- 
tity allowed  by  this  chapter,  to  be  kept  in  his  home,  and  such  gift  is 
in  no  wise  a  shift  or  device  to  evade  the  provisions  of  this  chap- 
ter; but  the  word  "home,"  as  used  herein,  shall  be  the  permanent 
residence  of  the  person  and  his  family,  and  shall  not  be  construed  to 
include  a  club,  fraternity  house,  lodge  room  or  rooms,  or  place  of 
common  resort,  or  room  of  a  guest  in  a  hotel  or  boarding  house, 
provided  that  any  transient  guest  may  carry  in  his  baggage  for  the 
bona  fide  use  of  himself  or  family  not  in  excess  of  one  quart  of 
ardent  spirits,  the  same  not  to  be  opened  or  used,  or  given  away  by 
such  transient  guest  during  his  stay  in  said  hotel  or  boarding 
house.    (Id.,  §  61.) 

Sea  4663.  Change  of  vtenue ;  venire  from  another  county. — ^When- 
ever it  shall  appear  to  any  court  before  whom  a  case  is  to  be  tried 
for  the  violation  of  the  provisions  of  this  chapter,  that  the  local 
conditions,  family  connections  of  the  accused  or  public  feeling 
hostile  to  the  provisions  of  this  chapter,  or  that  for  any  other  reason 
the  case  cannot  be  fairly  or  impartially  tried  at  the  place  or  by  a 
jury  of  the  city  or  county,  the  court  may  in  its  discretion,  upon 
motion  of  the  attorney  for  the  Commonwealth,  the  complainant  or 
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his  attorney,  or  of  the  commissioner  or  his  attorney,  when  he  is  in 
the  case,  or  the  attorney  for  the  accused,  change  the  venue  to  some 
other  county  or  city  where  it  shall  be  tried;  or  the  court  may,  in 
its  discretion,  order  a  jury  to  be  summoned  from  another  county  or 
city,  and  no  person  who  is  a  relative  or  indebted  to  the  accused, 
shall  act  as  juror  in  any  such  ease,  and  in  case  of  a  change  of  venue 
as  herein  provided,  the  witnesses  of  the  defendant  shall  be  paid 
as  if  they  were  summoned  for  the  Commonwealth.    (Id.,  §  63.) 

Sec.  4664.  Soft  drinks  defined.— The  words  "soft  drinks,"  as 
used  in  this  chapter,  shall  be  construed  to  embrace  and  include  any 
and  all  beverages,  patented,  domestic  or  otherwise,  of  every  de- 
scription and  kind,  which  may  be  offered  for  sale,  in  this  State,  not 
embraced  in  the  words  "ardent  spirits"  as  defined  in  this  chapter. 
(Id.,  §  64a.) 

Sec.  4665.  License  for  the  sale  of  soft  drinks. — It  shall  be  un- 
lawful for  any  person,  firm  or  corporation  to  dispense  soft  drinks 
without  first  obtaining  a  license  to  do  so  (for  which  no  additional 
tax  shall  be  charged)  from  the  circuit  court  of  the  county,  or 
corporation  or  hustings  court  of  the  city  in  which  county  or  city  the 
privileges  are  to  be  exercised.  Any  citizen  may  appear  personally 
or  by  counsel  in  opposition  to  the  granting  of  said  license,  and  the 
court  may  in  its  discretion  refuse  to  grant  such  license  if  con- 
vinced that  the  person  applying  is  not  a  suitable  person  to  exercise 
the  said  privilege,  and  the  court  may  revoke  such  license  after  giv- 
ing to  the  holder  of  the  same  an  opportunity  to  be  heard  in  oppo- 
sition to  such  revocation;  provided  it  shall  not  be  necessary  to  ob- 
tain such  license  to  sell  soft  drinks  at  any  place  for  benevolent  or 
charitable  purposes.  It  shall  be  unlawful  for  any  dispenser  of  soft 
drinks  to  use  any  ardent  spirits  as  a  flavor  or  mixture. 

Any  person  violating  any  provision  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor  and  shall  be  fined  not  less 
than  twenty-five  nor  more  than  one  hundred  dollars  for  the 
first  oflfense,  and  shall  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars  for  the  second  offense,  and  for  every  subsequent 
offense  shall  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  and  confined  in  jail  not  less  than  one  nor  more 
than  six  months.    (Id.,  §  64b.) 

Sec.  4666.  When  possession  of  ardent  spirits  prima  facie  evidence 
of  purpose  to  sell. — The  possession  by  any  person,  of  any  ardent 
spirits,  at  any  place  other  than  his  home,  except  as  provided  in 
this  chapter,  and  the  possession  in  his  home  of  more  than  one  gallon 
of  distilled  liquor,  one  gallon  of  wine  or  three  gallons  of  beer,  or 
other  malt  liquor,  at  any  one  time,  shall,  in  any  proceeding  or  pros- 
ecution under  this  chapter,  be  prima  facie  evidence  that  such  per- 
son possesses  such  distilled  liquors,  wine  and  malt  liquor  for  the 
purpose  of  sale ;  but  it  shall  be  lawful  for  any  person  to  carry  from 
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the  depot  of  a  common  carrier  to  his  own  home  any  ardent  spirits 
which  he  has  received  from  such  common  carrier  in  accordance  with 
the  provisions  of  this  chapter,  or  to  carry  from  the  depot  any 
ardent  spirits  which  he  has  received  from  a  common  carrier  upon 
the  written  authority  of  the  consignee  as  provided  for  in  this  chap- 
ter, said  ardent  spirits  to  be  delivered  at  the  home  of  said  consignee ; 
or  to  carry  any  ardent  spirits  which  have  been  delivered  to  him  by 
a  registered  pharmacist  upon  the  prescription  of  a  physician  as 
provided  in  this  chapter.    (Id.,  §  65.) 

Sec.  4667.  What  persons  may  make  affidavits. — Whenever  an  af- 
fidavit is  required  to  be  administered  under  the  provisions  of  this 
chapter,  the  person  who  is  to  receive  and  file  such  aflSdavit  shall 
have  authority  to  administer  the  oath,  and  the  same  shall  be  as 
binding  as  if  administered  by  any  officer  now  authorized  by  law  to 
administer  oaths.    (Id.,  §  66.) 

Sec.  4668.  Stamps  to  be  affixed  to  afBklavits  and  prescriptions. — 
Every  prescription  and  affidavit  required  by  this  chapter  shall  have 
affixed  thereto  and  duly  cancelled  by  the  initials  in  ink  of  the 
person  affixing  the  same,  a  five  cent  stamp,  to  be  furnished  to 
draggists,  transportation  companies  and  other  persons  handling 
such  prescriptions  and  affidavits,  who  shall  keep  such  stamps  for 
that  purpose  in  stock.  Said  stamps  shall  be  prepared  by  the  com- 
missioner and  sold  by  him  to  the  parties  required  by  law  to  handle 
the  same.  The  persons  for  whom  the  prescriptions  are  given  and 
the  persons  making  the  affidavit  shall  pay  for  the  stamps  affixed 
thereto.  All  money  received  by  the  commissioner  from  the  sale  of 
stamps  or  otherwise  under  this  chapter  shall  be  paid  into  the  treas- 
ury of  the  State,  and  shall  there  be  accounted  for  as  a  separate  fund. 
(Id.,  §  67.) 

Sec.  4669.  When  convict  reqiAred  to  work  on  public  roads.— < 
Whenever  a  male  person  over  the  age  of  eighteen  years  is  convicted 
under  this  chapter  for  an  oflfense  punishable  by  confinement  in 
jail,  he  may,  for  the  first  offense,  be  required  to  work  out  the  term 
of  his  confinement  on  the  public  roads,  and  for  the  second  offense 
he  shall  be  sentenced  by  the  court  to  work  out  his  term  of  con- 
finement on  the  public  roads,  unless  the  court  shall  be  satisfied  that 
his  physical  condition  be  such,  upon  the  testimony  of  two  reputable 
physicians  after  careful  personal  examination,  as  to  make  such 
work  permanently  injurious  to  his  health,  and  in  every  such  case 
the  judge  shall  after  consultation  with  the  State  Commissioner  of 
Highways  by  letter  or  otherwise  name  in  his  order  the  camp  to 
which  the  person  convicted  is  to  be  sent.    (Id.,  §  68.) 

Sec.  4670.  Encumberinj^  estate  to  evade  chapter. — ^Any  person 
who  shall  transfer,  alienate,  or  encumber  in  any  manner  his  estate, 
real  or  personal,  with  intent  to  evade  any  provisions  of  this  chap- 
ter, and  all  persons  aiding  and  abetting  in  such  evasion  shall   be 
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deemed  guilty  of  a  misdemeanor  for  the  first  offense,  and  of  a 
felony  for  every  subsequent  offense.     (Id.,  §  69.) 

Sec.  4671.  When  unlawful  to  grind  malt. — It  shall  be  unlawful 
for  any  person  to  grind  malt  in  this  State  or  any  substitute  for  the 
same  by  whatever  name  it  may  be  called,  to  be  used  in  the  manu- 
facture of  ardent  spirits,  and  the  burden  of  proof  shall  be  upon 
any  person  grinding  malt  to  show  that  such  malt  is  not  to  be  used 
in  violation  of  this  chapter,  provided  that  this  section  shall  not 
apply  to  any  manufacturer  of  pure  grain  or  ethyl  alcohol  licensed 
to  manufacture  such  alcohol  under  this  chapter.    (Id.,  §  70.) 

Sec.  4672.  Agents  of  authorities  may  purchase  ardent  spirits  oon- 
trary  to  the  provisions  of  this  cluster. — Nothing  in  this  chapter 
shall  be  construed  as  prohibiting  any  person  from  purchasing  ar- 
dent spirits  contrary  to  the  provisions  of  this  chapter,  when  acting 
as  the  agent  of  the  authorities  charged  with  the  enforcement  of 
prohibition  laws  in  the  detection  and  conviction  of  violators  of  said 
laws.     (Id.,  §  71.) 

Sec.  4673.  Certain  local  laws;  and  act  approved  March  twenty- 
second  nineteen  hundred  and  sixteen,  not  repealed. — None  of  the 
provisions  of  this  chapter  shall  be  construed  as  repealing,  annulling 
or  in  any  way  abrogating  or  superseding  the  act  of  the  General  As- 
sembly, approved  March  twenty-fifth,  nineteen  hundred  and  two, 
as  amended,  relating  to  the  sale  of  ardent  spirits  in  the  counties  of 
Tazewell,  Giles,  Buchanan  and  Dickenson ;  or  any  other  prohibitory 
act  for  any  county  or  town,  or  any  provisions  of  any  charter  of 
any  city  or  town  in  so  far  as  said  act  or  acts  or  charter  provision 
restricts,  prohibits  or  limits  the  sale,  manufacture  or  delivery  of 
ardent  spirits  beyond  the  provisions  of  this  chapler,  but  this  chap- 
ter shall  be  construed  as  supplemental  to  said  act  or  acts  and  charter 
provisions  and  in  aid  thereof,  •end  such  special  act  or  acts  and 
prohibitive  charter  provisions,  beyond  the  provisions  of  this  chap- 
ter, are  hereby  expressly  continued  unrepealed  and  the  same  shall 
remain  with  like  force  and  effect  as  if  this  chapter  had  not  been 
enacted.  Nor  shall  any  provision  of  this  chapter  be  construed  as 
repealing  any  ordinance  of  any  town  or  city  in  so  far  as  the  same 
restricts  and  limits  beyond  the  provisions  of  this  chapter,  the  trans- 
portation, delivery,  receipt,  possession,  sale,  offering  for  sale,  ad- 
vertising for  sale,  or  in  any  way  dispensing,  giving  away  or  re- 
ceiving orders  or  transmitting  orders,  for  ardent  spirits  as  herein 
defined;  nor  shall  the  provisions  of  this  chapter  be  construed  to 
repeal  or  alter  an  act  approved  March  twenty-second,  nineteen  hun- 
dred and  sixteen,  entitled,  "An  act  to  provide  for  submitting  to  the 
qualified  voters  of  counties  and  cities  the  question  of  interstate  and 
intrastate  shipment  of  ardent  spirits  for  beverage  purposes,  and 
prohibiting  the  transportation,  bringing  into  or  receiving  of  ardent 
spirits  for  beverage  purposes  in  any  such  county  or  city  as  shall 
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by  majority  vote  under  this  act  declare  against  interstate  and  in- 
trastate sliipinent  of  ardent  spirits  for  beverage  purposes,  and  pre- 
scribing penalties  therefor,"  but  the  same  shall  remain  in  full 
force  and  effect.    (1916,  pp.  208,  215,  820,  §  72.) 

S«c.  4674.  IncrimiTiatiiig  testimony  no  ezciue  for  not  testifying. — 
No^)erson  shall  be  excused  from  testifying  as  to  any  offense  com- 
mitted by  another  under  this  chapter  by  reason  of  his  testimony 
tending  to  incrimiaate  himself,  but  the  testimony  given  by  such 
person  shall  in  no  case  be  used  against  him,  nor  shall  he  be  prose- 
cuted for  the  offense  as  to  which  he  testified.     (Id.,  §  73.) 

Sec.  4675.  Eight  of  action  against  persons  causing  intoxication. — 
Every  wife,  child,  parent,  guardian,  or  employer  or  other  person 
who  shall  be  injured  in  person  or  property  or  means  of  support  by 
any  intoxicated  person  in  consequence  of  his  intoxication,  habitual 
or  otherwise,  shall  have  a  right  of  action,  in  his  or  her  own 
name  against  any  person  who  shall,  by  selling,  bartering,  or  giving 
away  intoxicating  liquors,  have  caused  the  intoxication  of  such 
person,  for  all  damages  actually  sustained,  as  well  as  for  exemplary 
damages;  and  a  married  woman  shall  have  the  right  to  bring  suit, 
prosecute  and  control  the  same,  and  the  amount  recovered  in  like 
manner  as  if  unmarried;  and  all  damages  recovered  by  a  minor 
under  this  chapter  shall  be  paid  either  to  such  minor  or  his  or  her 
parent,  guardian,  or  next  friend,  as  the  court  shall  direct;  and  all 
suits  for  damages  under  this  chapter  shall  be  by  civil  action  in  any 
of  the  courts  of  this  State  having  jurisdiction  thereof.     (Id.,  §  74.) 


CHAPTER  186. 
Offenses  AgaJnst  PnbUc  Policy. 


Sec.  Sec 

4676.  Keeping  gaming  bank,  gam-       4680. 

Ing   tables,   etc.,   how   pun- 
.Isbed;  seizure  of  money,  ts-      4681. 
bles,  etc.;  money  to  be  for- 
feited    and     tables,     etc.,      4682. 
burned 

4677.  Occupant    of    premises    per- 

mitting gaming  tables,  gam- 
ing bank,  etc.,  how  pun- 
ished. 

4678.  Persons  aiding  as  doorkeep- 

ers, etc.,  how  punished. 

4679.  Betting  or  playing  at  faro  or 

at  the  said  games,  or  at  any      4683. 
game,  except,  etc.,  at  a  pub- 
lic place,  how  punished. 


What  included  in  preceding 
section. 

Offense  complete  without 
betting. 

To  prevent  and  punish  bet- 
ting, gambling,  and  the 
making,  writing,  or  selling 
of  books  or  pools  or  mntu- 
als  on  the  results  of  any 
trotting  race  or  running 
race  of  horses  or  race  of 
any  kind,  or  on  any  game  of 
ball. 

Pool  selling,  etc.,  upon  the 
results  of  any  trials  of  speed 
of  any  animals  or  beasts 
taking  place  without  the 
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Sec.  ,  Sec. 

limits  of  the  Commonwealth       4696. 
forbidden. 

4684.  Relating   to   the   entry   and 

riding  or  driving  of  horses       4697. 
at  places  where  purses,  pre- 
miums, or  stakes  are  com- 
peted for. 

4685.  Prohibiting   keeping   or   ex-      4698. 

hibiting,  or  being  concerned 
In  interest  in  keeping  or  ex- 
hibiting, any  slot  machine  4699. 
or  device  that  operates  on 
the  nickel-ln-the-slot  prin- 
ciple, in  operating  which  4700. 
the  element  of  chance  enters 
in. 

4686.  To    prohibit   gambling,    how 
punished. 

4687.  To   prohibit  the  conducting      4701. 

of  any  game  played  tor 
money  or  other  thing  of 
value  and  receiving  com-  4702. 
pensation  from  those  who 
play;  rules  of  evidence  in  4703. 
prosecutions  therefor;  pen- 
alty. 4704. 

4688.  Keeper    of    ordinary,    etc.,      4706. 

permitting  unlawful  gamiiLg 
at  his  house,  etc.,  how  pun- 
ished. 4706. 

4689.  When  his  permission  of  the 

gaming  presumed. 

4690.  Keeper    of    ordinary,     etc., 

letting   out-house,   or,   etc., 
for   unlawful   gaming,   how       4707. 
punished;     p  r  e  s  u  m  ption 
against  him.  4708. 

4691.  Winning  by  cheating  or  oth- 

er fraud,  how  punished. 

4692.  Biettlns   on  election   or   ap-      4709. 

pointment  to  office,  how 
punished.  1710. 

4693.  Persons   concerned  in  man- 

aging,   etc.,    a    lottery     or      4711. 
raffle,  or  permitting  same  in 
his  house,  or  buying,  sell- 
ing, etc.,  chances  or  tickets 
in  a  lottery,  how  punished. 

4694.  Money,  etc.,  drawn  or  pro- 

posed to  be  drawn  in  such 
lottery,     forfeited     to     the       4712. 
State. 
4696.  Furnishing  cigarettes  or  to- 
bacco in  any  form  or  pis- 
tols, etc.,  to  minors. 

(1916) 


Use  of  opium  in  the  manu- 
facture of  cigarettes  prohib- 
ited. 

Selling  or  giving  toy  fire- 
arms to  persons  under 
twelve  years  of  age  a  mis- 
demeanor. 

Persons  issuing  notes  for 
circulation  without  author- 
ity of  law,  how  punished. 

Persons  passing,  etc.,  such 
circulating  medium,  how 
punished. 

Persons  bringing  Into  the 
State  for  circulation  notes 
under  five  dollars,  or  pass- 
ing, etc.,  same,  how  pun- 
ished. 

Issuing  such  notes,  how  pun- 
ished; who  deemed  an  is- 
suer. 

Private  action  given;  pen- 
alty cumula'tlve. 

Scrip  prohibited  as  well  as 
notes. 

Law  construed  as  remedial. 

Attorney's  fee;  officers  not 
allowed  fees  out  of  the 
treasury   in   such   cases. 

Members  of  any  board  of 
visitors,  etc.,  or  officers, 
etc.,  of  any  State  institu- 
tion, or,  etc.,  contracting 
therewith,  how  punished. 

Unauthorized  credit  to  minor 
students. 

Inspector  or  sampler  of  to- 
bacco issuing  false  receipt 
or  note,  how  punished. 

Importing  convicts,  how  pun- 
ished. 

Digging  gensing  within  cer- 
tain period,  how  punished. 

Junk  dealers  to  keep  certain 
books  and  exhibit  the  same; 
to  make  report  of  certain 
articles  received  or  pur- 
chased by  them,  and  pre- 
scribing penalties  for  fail- 
ing to  do  so. 

Corruptly  influencing  agents, 
servants,  or  employees;  pen- 
alty for  influencing  or  being 
Influenced. 
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Sec  Sec. 

4713.  Witness  testitylng  under  tbe  chase  of  securities  or  corn- 

preceding  section  to  be  im-  moditles. 

mune      from      punishment  4718.  Effect  of  payment  of  license 

thereunder.  or  other  tax. 

4714.  Definition     of     words     and  4719.  Prohibiting  unlawful  use  or 

phrases   used  in   the  three  wearing  of  any  Insignia  or 

following   sections    relating  button   of   any   association, 

to    bucketing    and    bucket-  or  society,  or  trade's  union, 

shopping.  or  any   Southern   cross   of 

4716.  Prohibiting    bucketing    and  honor. 

bucket-shopping;      penalty;       4720.  To  regulate  the  sale  of  seed 

second  offense.  cotton  and  prohibit  the  sale 

4716.  Quotation  of  prices  of  secur-  thereof  at  night. 

ities,   etc.,   in   order   to   in-  4721.  Hypnotism    and    mesmerism 

duce    contracts    prohibited  prohibited. 

by  preceding  section.  4722.  Running     automobiles,     en- 

4717.  Effect  of  failure  or  neglect  glues,     etc.,    while     Intozi- 

to  furnish  on  request  infor-  cated,  how  punished, 

mation  as  to  sale  and  pur- 
Sec.  4676.  Keeping  gaming  bank,  gaming  tables,  etc.,  how  punished ; 
seiziire  of  money,  tables,  etc.;  money  to  be  forfeited  and  tables,  etc., 
burned. — ^If  any  person  keep  or  exhibit,  for  the  purpose  of  gaming, 
any  gaming  table  or  bank  of  .any  name  or  description  whatever,  or 
any  table  or  bank  used  for  gaming  which  has  no  name,  wheel  of 
fortune  or  slot  machine,  any  pigeon  hole  table  or  Jennie  Lynn  table, 
whether  the  game  or  table  be  played  with  cards,  dice  or  otherwise, 
or  be  a  partner  or  concerned  in  interest  in  the  keeping  or  exhibit- 
ing such  table  or  bank,  he  shall  be  confined  in  jail  not  less  than 
two  nor  more  than  twelve  months,  and  fined  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars.  Any  such  table, 
bank  or  wheel  of  fortune,  and  all  the  money,  stakes  or  exhibits  to 
allure  persons  to  bet  at  such  table,  bank  or  wheel,  may  be  seized 
by  order  of  court,  or  under  warrant  of  a  justice,  and  the  money 
so  seized  shall  be  forfeited,  one-half  to  the  person  making  the 
seizure,  and  the  other  half  to  the  Commonwealth,  and  the  table, 
bank,  machine  or  wheel  shall  be  burned.  (Code  1887,  §  3815.) 

Revlsors'  Note. — ^The  changes  in  this  section  were  made  for  the 
purpose  of  making  its  langugae  more  comprehenslTe. 
*  For  cases  under  this  section  as  it  formerly  stood,  see  Wyatt's  Case, 
6  Rand.  694;  Huff's  Case,  14  Grat.  648;  Nuckolls'  Case,  32  Qrat.  884; 
Leath's  Case.  32  Grat.  873;  Rasnlck's  Case,  2  'Va.  Cas.  356;  Angel's 
Case.  Id.,  231;  Tiernan's  Case,  4  Grat.  546;  Morganstern's  Case,  94 
Va.  789,  26  S.  E.  402.     Lewis'  Case,  116  Va.  962,  80  8.  B.  676. 

See  note,  Neal's  Case,   22   Grat.    917;   and  note,   Boyle's  Case,   14 
Grat.   674,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  151,  section  1. 

Sec.  4677.  Occupant  of  premises  permitting  gaming  tables,  gaming 
bank,  etc.,  bow  punished. — If  any  person  knowingly  permit  a  tr.iming 
table,  gaming  bank  or  wheel  of  fortune,  such  as  is  mentioned  in  the 
preceding  section,  to  be  kept  or  exhibited  on  any  premises  in  his 
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occupation,  or  who  shall  keep  a  place  resorted  to  for  the  purpose  of 
gaming,  or  a  place  frequented  for  such  purposes,  or  who  shall  reside 
in  such  place  for  such  purposes,  he  shall  be  confined  in  jail  not  ex- 
ceeding one  year,  and  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars.     (Code  1887,  §  3816.) 

BeTisors'  Note. — ^The  words,  "or  who  shall  keep  a  place  resorted  to 
for  the  purpose  of  gaming,  or  a  place  frequented  for  such  purposes,  or 
who  shall  reside  in  such  place  for  such  porposes,"  are  new. 

Under  this  section,  a  presentment  is  sufficient  without  information. 
Maddox'a  Case,  2  Va.  Cas.  19. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  151,  section  2. 

Sec.  4678.  Persons  aiding  as  doorkeepers,  etc.,  how  punished. — 
If  any  person  act  as  doorkeeper,  guard  or  watch,  or  employ  another 
person  to  act  as  such,  for  a  keeper  or  exhibitor  of  a  gaming  table, 
gaming  bank,  or  wheel  of  fortune,  or  a  place  resorted  to  for  the  pur- 
pose of  gaming,  or  resist,  or  by  any  means  or  device  hinder  or  delay 
the  lawful  arrest  of  such  keeper  or  exhibitor,  or  person  conducting 
such  place,  or  the  seizure  of  the  table,  bank,  wheel  or  money  ex- 
hibited or  staked  thereat,  or  unlawfully  take  the  same  from  the  per- 
son seizing  it,  he  shall  be  confined  in  jail  not  exceeding  one  year, 
and  fined  not  exceeding  one  thousand  dollars.  (Code  1887,  §  3817.) 
Bevlsors'  Note. — ^The  language  of  this  section  is  made  more  com- 
prehensive In  order  to  conform  to  the  preceding  section. 

Sec.  4679.  Betting  or  playing  at  faro  or  at  the  said  games,  or  at 
any  game  exoeipt,  etc.,  at  a  public  place,  how  puniahedt — ^If  any 
person  bet  or  play  at  any  such  table,  bank  or  wheel  of  fortune  as 
is  mentioned  in  section  forty-six  hundred  and  seventy-six,  or  if  at 
any  ordinary,  race  field,  store-house,  tavern,  inn  or  other  public 
house,  or  in  any  street,  highway,  or  other  public  place,  or  in  any 
out-house  or  other  place  where  people  resort  for  the  purpose  of 
gaming,  he  play  at  any  game  except  billiards,  bowls,  chess,  back- 
gammon, drafts,  dominoes  or  a  licensed  game,  or  bet  on  the  sides 
of  those  who  play,  he  shall  be  fined  thirty  dollars  and  shall,  if  re- 
quired by  the  court,  give  security  for  his  behavior  for  one  year 
or  in  default  thereof,  shall  be  confined  in  jail  not  exceeding  three 
months.    (Code  1887,  §  3818.) 

Revlsors'  Note. — ^The  language  of  the  present  section  is  intended 
to  be  more  comprehensive  than  that  of  the  former  section.  The  word 
"shall"  In  line  two  from  the  bottom  of  the  text  is  used  in  lieu  of  "may." 

A  presentment  for  playing  cards  must  allege  the  place  to  be  public 
at  the  time  of  the  playing,  the  name  of  the  place  not  importing  ex  vi 
termini  that  it  was  at  all  times  a  public  place.  Bishops'  Case,  13  Orat. 
785;  Hord's  Case,  4  Leigh  674,  26  Am.  Dec.  340;  Robert's  Case,  10 
Leigh  686. 

The  true  construction  of  this  statute  is  that  it  is  unlawful  to  bet 
at  any  game  at  a  public  place.  Neal's  Case,  22  Orat.  917.  Therefore 
betting  on  the  game  of  bagatelle  at  an  auction  is  within  the  statute 
(Keal's  Case,  22  Grat.  917);  but  betting  on  a  horse  race  was  not  within 
the  act  of  March,  1848  (Shelton's  Case,  8  Grat.  592). 
(1918) 
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Playing  cards  at  a  tavern  la  unlawful  gaming,  whether  the  party 
bets  or  not.     Terry's  Case,  2  Va.  Cas.  77. 

The  following  have  been  held  to  be  public  places,  within  the  meaning 
of  the  statute:  Disused  Jail,  on  public  square,  accessible  to  all  citizens. 
Walker's  Case,  2  iVa.  Cas.  516.  A  house  of  entertainment,  whether 
licensed  or  not.  Ldnkous'  Case,  9  Leigh  *i08;  Herd's  Case,  4  Leigh  674; 
Worttaam's  Case,  6  Rand.  675.  Barn  near  a  tavern  on  muster  day. 
Farmer's  Case,  8  Leigh  741.  Racefleld,  where  horses  are  training  for 
approaching  race.  Wilson's  Case,  9  Leigh  64  8.  Licensed  eating  house 
In  a  town.  Neal's  Case,  22  Grat.  917.  A  cburch  while  the  people  are 
assembled  (but  at  other  times  a  church  may  be  a  strictly  private  place). 
Bishop's  Case,  13  Grat.  785. 

The  following  have  been  held  not  to  be  public  places,  within  the 
meaning  of  the  statute:  A  storehouse  not  within  the  curtilage  of  the 
tavern,  nor  used  therewith,  though  leased  by  lessee  of  the  tavern. 
Sanders'  Case,  6  Leigh  751.  Secluded  spot  in  the  open  air,  thickly 
surrounded  by  brush  and  briars,  and  two  hundred  yards  from  a  shoot- 
ing match.  Vandine's  Case,  6  Grat.  689.  Storehouse  at  night,  after 
business  hours,  and  with  door  closed.  Feazle's  Case,  8  Qrat.  586;  Wind- 
sor's Case,  4  Leigh  680.  A  room  in  an  outhouse,  within  the  enclosure 
of  the  tavern  lot,  but  not  under  control  of  tavern  keeper.  Purcell's 
Case.  14  Grat.  680. 

Presentment  for  gaming  at  the  booth  of  one  man  cannot  be  snp' 
ported  by  proof  of  gaming  at.  booth  of  a  different  man.  Butts'  Case, 
2  Va.  Cas.  18.  But  an  indictment  for  playing  at  cards  at  a  public  place 
may  be  sustained  by  proof  that  the  party  bet  at  faro  at  the  time  and 
place  stated.  Oibboney's  Case,  14  Grat.  582.  But  see  Windsor's  Case, 
4  Leigh   680. 

A  presentment  for  playing  cards  "at  or  near"  a  place  is  objec- 
tionable for  uncertainty.     Bishop's  Case,  13  Grat.  785. 

Elxpert  witness  need  not  be  a  professional  gambler.  Nuckolls'  Case, 
32   Orat.  884. 

Witness  not  justified  in  refusing  to  testify  before  grand  jury  on 
ground  that  his  answer  will  tend  to  criminate  himself.  Kendrick's 
Case,  78  Va.  490;  sections  4780.  4781. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  151,  section  4. 

Sec.  4680.  What  included  in  preceding  section. — ^All  houses  and 
offices  commonly  known  as  public,  and  all  gaming  houses,  are  in- 
cluded within  the  meaning  of  the  preceding  section.  Any  room  at- 
tached to  such  public  house,  and  commonly  used  for  gaming,  is  also 
included,  whether  the  same  be  kept  closed  or  open. 

A  business  office  after  business  hours,  or  a  private  residence,  is 
not  to  be  construed  as  within  the  meaning  of  a  public  house  oi? 
place,  unless  such  office  after  business  hours,  or  private  residence, 
is  commonly  used  for  gaming. 

Rerlsors*  Note>— This  section  Is  new. 

Sec.  4681.   Offense  complete  withont  betting:. — ^In  prosecutions  un- 
der the  two  preceding  sections,  it  shall  not  be  necessary  for  the 
Commonwealth  to  prove  that  any  money,  or  article  of  value,  or  the 
representation  of  either,  was  bet  at  such  game. 
Revlaors'  Note.— This  section  Is  new. 

Sec.  4682.  To  prevent  and  pnnish  betting,  gambling,  and  the  mak- 
ing, writing,  or  selling  of  books  or  pools  or  mntnaLi  on  tbiei  remdts 
of  aaj  trotting  race  or  mnning  race  of  horses  or  race  of  any  kind, 
or  on  any  game  of  ball — ^It  shall  be  unlawful  for  any  person  or  per- 
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sons  or  association  of  persons,  corporation,  or  corporations,  to  oc- 
cupy ally  room,  shed,  tenement,  or  building,  or  any  part  thereof,  or 
to  occupy  any  place  upon  any  grounds  with  books,  apparatus,  or 
paraphernalia  for  the  purpose  of  recording  or  registering  bets  or 
wagers  or  of  selling  or  making  books,  pools,  or  mutuals  upon  the 
result  of  any  game  of  baseball,  football,  or  any  trial  of  speed  or 
power  of  endurance  of  animals  or  beasts,  or  being  the  owner  or 
lessee  or  occupant  of  any  room,  tent,  tenement,  shed,  booth,  or  build- 
ing or  part  thereof,  knowingly  to  permit  the  same  to  be  used  or 
occupied  for  any  such  purposes,  or  therein  to  keep,  exhibit,  or  em- 
ploy any  device  or  apparatus  for  the  purpose  of  recording  or  reg- 
istering such  bets  or  wagers  or  the  selling  or  making  of  such  books, 
pools,  or  mutuals,  or  to  become  the  custodian  or  depository  for  gain, 
hire,  or  reward  of  any  money,  property,  or  thing  of  value  bet  or 
wagered  or  to  be  wagered  or  bet  contrary  to  the  provisions  of  this 
section,  or  to  receive,  register,  record,  forward,  or  purport  or  pre- 
tend to  forward  to  or  for  any  game  of  baseball,  football,  or  any 
race  course  any  money,  thing,  or  consideration  of  value  offered  for 
the  purpose  of  being  bet  or  wagered  upon  any  game  of  baseball, 
football,  or  the  speed  or  endurance  of  any  animal  or  beast,  or  to 
occupy  any  place  or  building  or  part  thereof  with  books,  papers, 
apparatus,  or  paraphernalia  for  the  purpose  of  receiving  or  pre- 
tending to  receive  or  for  recording  or  registering  or  for  forwarding 
or  pretending  or  attempting  to  forward  in  any  manner  whatever 
any  money,  thing,  or  consideration  of  value  bet  or  to  be  bet  con- 
trary to  the  provisions  of  this  section,  or  to  aid  or  assist  or  abet  at 
any  race  track  or  place  in  any  manner  in  any  of  the  acts  forbidden 
by  this  statute. 

Any  person  or  persons  or  association  of  persons,  corporation,  or 
corporations  violating  the  provisions  of  this  section  shall  be  fined 
not  less  than  two  hundred  nor  more  than  five  hundred  dollars,  one- 
fourth  of  which  shall  be  paid  to  the  informer,  and  be  imprisoned 
not  less  than  thirty  days  nor  more  than  ninety  days. 

But  nothing  in  this  section  shall  be  construed  to  prevent  agri- 
cultural associations  and  riding  and  driving  clubs  or  associations 
offering  a  purse  or  premium  at  such  trials  of  speed  of  animals  or 
beasts  as  may  be  held  by  them.  (1891-2,  p.  626;  1893-4,  p.  646; 
1895-6,  p.  579.) 

Revlsors'  N'ote. — This  section  is  a  combination  of  Acts  1893-4,  p.  046 
and  Acts  1805-6,  p.  579. 

The  title  of  the  act  of  1891-2,  p.  626  (cited  In  the  parenthesos  above) 
was  held  to  be  a  sufficient  compliance  with  oection  lb,  art.  5,  Const. 
1869,  providing  that  no  law  shall  embrace  more  than  one  object,  which 
shall  be  exprssed  in  its  title.  Same  provision  as  section  62,  Const. 
1902.     Lescallett's  Case,  89  Va.  878,  17  S.  E.  546. 

The  court  in  Lescallett's  Case,   89  Va.  878,  17  S.  E.   546,  decided 
that  this  statute  being  penal  should  be  strictly  construed,  apparently  over- 
looking the  provisions  of  section  4704.  which  provides  that  all  laws  tor 
suppressing  gaming  shall  be  construed  as  remedial. 
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Sec.  4683.  Pool  selling,  etc.,  apon  the  results  of  any  trials  of  speed 
of  any  animals  or  beasts  taking  place  without  the  limits  of  the  Ck>m- 
monwealth  forbidden. — It  shall  be  unlawful  for  any  person  or  per- 
sons, or  association  of  persons,  corporation  or  corporations  by  any 
ways,  means,  or  devices  to  make  any  bet  or  wager  or  receive  or 
record  or  register  or  forward  or  purport  or  pretend  to  forward  any 
money,  thing,  or  consideration  of  value  to  be  bet  or  wagered  upon 
the  result  of  any  trial  of  speed  or  power  of  endurance  or  skill  of 
animals  or  beasts  which  is  to  take  place  beyond  the  limits  of  this 
Commonwealth,  or  by  any  ways,  means,  or  devices  to  aid,  assist,  or 
abet  in  the  making  of  any  bet  or  wager  or  the  receiving,  recording, 
or  registering,  or  forwarding  or  purporting  or  pretending  to  forward 
any  money,  thing,  or  consideration  of  value  to  be  bet  or  wagered 
upon  the  result  of  any  trial  of  speed  or  power  of  endurance  or  skill 
of  animals  or  beasts  which  is  to  take  place  beyond  the  limits  of 
this  Commonwealth,  or  to  aid  or  assist  or  abet  in  any  way  or  in 
any  manner  in  any  of  the  acts  forbidden  by  this  section. 

Any  person  or  persons  or  association  of  persons  or  corporation  or 
corporations  violating  the  provisions  of  this  section  shall  be  fined 
not  less  than  two  hundred  nor  more  than  five  hundred  dollars  and 
be  imprisoned  not  less  than  thirty  nor  more  than  ninety  days.  (1895- 
6,  p.  576.) 

Tbe  act  upon  which  this  section  is  based  was  held  not  to  be  repugnant 
to  the  interstate  commerce  clause  of  the  United  States  ConstltutioH: 
nor  was  it  inoperative  .because  it  was  signed  by  the  Governor  on  the 
same  day  as  section  3818c  of  follard's  Code  (1904),  which  was  incon- 
sistent with  the  same.  Lacey  v.  Palmer,  93  <Va.  159,  24  3.  E.  930,  31 
L.  R.  A.  822,  67  Am.  St.  Rep.  795.  For  note  to  same,  see  2  Va.  Law 
Reg.  94. 

The  act  was  unconstitutional  as  to  all  offenses  created  by  it,  ex- 
cept "pool-selling  on  horse  races."  The  words  "and  so  forth"  express 
nothing  as  a  compliance  with  the  constitutional  provisign^  as  to  article 
5,  section  15,  Const.  1869.  (Same  provision  tu  Const.  1902,  section 
52.)  Lacey  v.  Palmer,  93  Va.  159,  24  S.  E.  930,  31  L.  R.  A.  822,  57 
Am.  St.  Rep.  795. 

Sec.  4684  Belating  to  the  entry  and  riding  or  driving  of  horses 
jX  places  where  pones,  premiums,  or  stakes  are  competed  for^ — 
Whoever  for  the  purpose  of  competing  for  a  purse,  premium,  or 
stake  offered  by  any  agricultural  society  or  by  any  person  or  asso- 
ciation in  this  State  knowingly  and  designedly  enters,  rides,  or 
drives  any  horse  that  is  painted,  stained,  or  in  any  way  marked  or 
disguised,  or  that  is  a  different  horse  from  the  one  which  is  pur- 
ported to  be  entered,  ridden,  or  driven,  or  knowingly  and  designed- 
ly for  the  purpose  of  competing  for  a  purse,  premium,  or  stake, 
enters,  rides,  or  drives  a  horse  in  a  class  to  which  it  does  not  belong 
shall  be  punished  by  a  fine  not  less  than  fifty  dollars  and  not  ex- 
ceeding three  hundred  dollars  or  by  imprisonment  not  less  than 
thirty  days  and  not  exceeding  six  months.    (1893-4,  p.  265.) 

Sec.  4685.    Prohibiting  keeping  or  exhibiting,  or  being  concerned 
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the  same  punishment  and  incur  the  same  forfeiture  as  if  such  un- 
lawful gaming  were  permitted  at  his  own  principal  house;  and, 
in  a  prosecution  therefor,  if  the  gaming  be  proved,  it  shall  be  pre- 
sumed that  such  out-house  or  other  place  was  let  or  hired  with  in- 
tent aforesaid,  unless  the  presumption  be  repelled  in  the  manner 
mentioned  in  the  preceding  section.  (Code  1887,  §  3822.) 
See  notes  to  section  4688. 

Sec.  4691.  Winnmg  by  cheating  or  other  fraud,  how  pnniahed. 
— If  any  person  playing  at  any  game,  or  making  a  wager,  or  hav- 
ing share  in  any  stake  or  wager,  or  betting  on  the  hands  or  sides 
of  others  playing  at  any  game,  or  making  a  wager,  cheat,  or  hy 
fraudulent  means  win  or  acquire,  for  himself  or  another,  money  or 
other  valuable  thing,  he  shall  be  confined  in  jail  not  exceeding  one 
year,  and  fined  not  less  than  five  times  the  value  of  the  money  or 
thing  won  or  acquired.     ^Code  1887,  §  3823.) 

Sec.  4692.  Betting'  on  election  or  appointment  to  office,  how  pun- 
ished.— If  any  person  bet  or  wager  money  or  other  thing  over  the 
value  of  five  dollars,  on  any  election  or  appointment  to  any  office 
or  place,  to  be  made  under  authority  of  the  Constitution  and  laws 
of  this  State,  or  of  the  United  States,  he  shall  be  fined  not  less  than 
the  value  of  such  money  or  thing,  and  not  more  than  five  times  the 
value  thereof.     (Code  1887,  §  3824.) 

This  is  to  be  construed  as  a  remedial  (not  penal)  statute.  Shu- 
mate's Case,  16  Grat.  663.     See  section  4704. 

A  bet  implies  a  risk,  but  not  necessarily  a  risk  in  both  parties. 
There  must  be  between  them  a  chance  of  gain  and  a  chance  of  loss,  but 
the  terms  may  be  such  that  it  is  impossible  for  one  to  lose  and  yet  the 
transaction  may  be  a  wager.    Shumate's  Case,  16  Orat.  663. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  6,  section  9. 

Sec.  4693.  Persons  concerned  in  managing,  etc.,  a  lottery  or  raf- 
fle, or  permitting  same  in  his  house,  or  buying,  selling,  etc.,  cfaanoes 
or  tickets  in  a  lottery,  how  punished. — If  any  person  set  up  or  pro- 
mote, or  be  concerned  in  managing  or  drawing  a  lottery  or  raffle, 
for  money  or  other  thing  of  value,  or  knowingly  permit  such  lot- 
tery in  any  house  under  his  control,  or  knowingly  permit  money 
or  other  property  to  be  raffled  for  in  such  house,  or  to  be  won 
therein,  by  throwing  or  using  dice,  or  by  any  other  game  of  chance, 
or  knowingly  permit  the  sale  in  such  house  of  any  chance  or  ticket  in 
or  share  of  a  ticket  in  a  lottery,  or  any  writing,  certificate,  hill, 
token,  or  other  device  purporting  or  intended  to  guarantee  or 
assure  to  any  person,  or  entitle  him  to  a  prize  or  share  of,  or  in- 
terest in  a  prize  to  be  drawn  in  a  lottery,  or,  for  himself  or  another 
person,  buy,  sell,  or  transfer,  or  have  in  his  possession  for  the  pur- 
pose of  sale,  or  with  intent  to  exchange,  negotiate,  or  transfer,  or 
aid  in  selling,  exchanging,  negotiating,  or  transferring  a  chance 
or  ticket  in  or  share  of  a  ticket  in  a  lottery,  or  any  such  writing, 
certificate,  bill,  token,  or  device,  he  shall  be  confined  in  jail  not 
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exceeding  one  year,  and  fined  not  exceeding  five  hundred  dollars. 
(Code  1887,  §  3825,  3826.) 

A  witness  cannot  be  required  to  give  evidence  in  a  proBecntlon  tor 
managing  and  conducting  a  lottery,  if  he  will  thereby  criminate  himself. 
Temple's  Case,  75  Va.  892. 

Is  a  drawing  for  distribution  of  lots  of  unequal  value  among  sub- 
scribers to  stoclt  of  a  corporation  a  violation  of  this  section?  Cardwell 
V.  Kelly,  95  Va.  673,  28  S.  E.  953,  40  L.  R.  A.  240. 

As  the  law  was  by  the  Code  of  1819,  the  taking  chance  in  a  raffle 
was  not  the  same  offense  as  the  purchase  of  a  foreign  lottery  ticket. 
Garland's  Case,  5  Rand.  652. 

For  an  article  on  "Advertising  Schemes  and  the  Lottery  Law,"  see 
2  Va.  Ll  Reg.  N.  S.  178. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  151,  section  11. 

Sec.  4694.  Honey,  etc.,  drawn  at  proposed  to  be  drawn  in  such 
lottery,  forf^ted  to  tbe  State. — All  money  and  things  of  value, 
drawn  or  proposed  to  be  drawn  by  an  inhabitant  of  this  State  and 
all  money  or  things  of  value  received  by  such  person  by  reason 
of  his  being  the  owner  or  holder  of  a  ticket  or  share  of  a  ticket 
in  any  lottery,  or  pretended  lottery,  contrary  to  this  chapter,  shall 
be  forfeited  to  the  Commonwealth,  and  may  be  seized  by  an  offi- 
cer and  held  to  await  proceedings  for  condemnation.  (Code  1887, 
§  3827.) 

Sec.  4695.  Furnishing  cigarettes  or  tobacco  in  any  form  or  pia- 
tola,  etc.,  to  minors. — If  any  person  sell,  barter,  give,  or  furnish, 
or  cause  to  be  sold,  bartered,  given  or  furnished  to  any  minor  un- 
der sixteen  years  of  age  cigarettes  or  tobacco  in  any  form,  or 
pistols  or  dirks  or  bowie-knives,  having  good  cause  to  believe  him 
or  her  to  be  a  minor  under  sixteen  years  of  age,  said  person  shall 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars.  (1889- 
90,  p.  118;  1893-4,  p.  425.) 

Sec.  4696.  Use  of  opium  in  the  manufacture  of  cigarettes  proi 
hibited. — ^Any  manufacturer  or  manufacturers  of  cigarettes  who 
shall  employ  opium,  either  in  the  tobacco  used  or  the  paper  wrap 
pers  of  cigarettes,  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars  for  each  offense,  or  imprisoned  not  less  than  six  months,  or 
both.     (1910,  p.  358:)        ' 

Revlson'  Note. — The  act  from  which  tills  section  is  taken  provided 
that  the  offender  shonld  "t>e  fined  not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars  for  each  offense,  AND  Imprisoned,  IN 
THE!  DISCRETION  OF  THE!  TRIAIi  COURT,  not  less  than  six  months." 
The  reTisors  deemed  it  better  to  leave  the  whole  subject  of  the  pnnish- 
ment  to  the  Jury,  within  the  limits  prescribed. 

Sec.  4697.  Selling'  or  giving  toy  firearms  to  persons  under  twelve 
years  of  age  a  misdemeanor. — It  shall  be  unlawful  for  any  person, 
firm,  corporation,  or  association,  to  sell,  barter,  exchange,  furnish, 
or  dispose  of  by  purchase,  gift,  or  in  any  other  manner,  any  toy 
gun,  pistol,  rifle,  or  other  toy  firearm,  if   the  same  shall,,  by  means 

(tn&) 


Digitized  by 


Google 


§4698  OFFENSES    AGAINST    PUBLIC    POLICY  [Tit.   40 

of  powder  or  other  explosive  discharge  blank  or  ball  charges,  to 
any  person  under  the  age  of  twelve  years.  Any  firm,  corporation, 
or  association  violating  the  provisions  of  this  section  shall  b«» 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  one  hun- 
dred dollars,  or  confined  in  jail  for  a  period  not  less  than  thirty 
nor  more  than  ninety  days,  or  both.  Each  sale  of  any  of  the 
articles  hereinbefore  specified  to  any  person  under  the  age  men- 
tioned shall  constitute  a  separate  offense,  and  any  person  over 
the  age  of  twelve  years  who  shall  purchase,  accept,  or  in  any 
manner  acquire  any  of  the  toy  articles  of  the  kind  hereinbefore 
enumerated  for  any  person  under  the  age  of  twelve  years,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars,  or  confined  in  jail  not  less  than  thirty  nor  more  than  sixty 
days,  or  both.    (1902-3-4,  p.  261.) 

Bevisors*  Note.^ — ^The  punishment  for  vioIatJns  the  latter  part  of 
this  section  has  been  reduced.  Formerly,  it  was  by  fine  of  not  less 
tlian  one  hundred  nor  more  than  two  hundred  dollars,  or  f»nllnement  in 
Jail  not  less  than  thirty  days  nor  more  than  six  months,  or  both. 

The  revisors  have  reduced  penalties  in  a  number  of  instances  be- 
cause it  is  the  certainty  of  punishment  rather  than  its  severity  that 
tends  to  prevent  crintes,  and  if  the  penalties  are  put  too  high,  there  are 
many  cases  where  Juries  will  not  convict. 

Sec.  4698.  Peirsons  issuing  notes  for  circnlation  without  authori- 
ty of  law,  how  punished. — Every  person  who,  with  intent  to  create 
a  circulating  medium,  shall  issue  without  authority  of  law,  any 
note  or  other  security,  purporting  that  money  or  other  thing  of 
value  is  payable  by  or  on  behalf  of  such  person,  and  every  officer 
and  agent  of  such  person  aiding  or  assisting  therein  shall  be  con- 
fined in  jail  not  exceeding  six  months  and  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars.  But  this 
section  shall  not  apply  to  any  bank  or  association  for  carrying  on  ' 
the  business  of  banking,  organized  under  the  laws  of  Virginia  for 
the  issue  of  notes  for  circulation.  (Code  1887,  §  3830;  1899-00,  p. 
'804.) 

Sec.  4699.  Persons  passing,  etc.,  such  circulating  meditun,  how 
punished. — If  any  person  pass  or  receive  in  payment,  any  note  or 
security  issued  in  violation  of  the  preceding  section  or  section 
forty-one  hundred  and  thirty-six,  knowing  the  same  to  have  been 
illegally  issued,  he  shall  be  fined  not  less  than  twenty  nor  more 
than  one  hundred  dollars.     (Code  1887,  §  3831.) 

Bevisors'  Note. — ^The  words,  "knowing  the  same  to  have  been  il- 
legally issued"  are  new.  This  qualification  seemed  to  be  not  only  proper, 
but  necessary. 

Sec.  4700.  Persons  bringing  into  the  State  for  circulation  notes 
under  five  dollars,  or  passing,  etc.,  samei,  how  punished.— -If  any* 
person  bring  into  this  State,  with  intent  to  put  the  same  in  cir- 
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ealation,  any  bank  note  of  less  denomination  than  five  dollars,  is- 
sued in  another  State,  or  pass  or  receive  such  note  in  payment,  he 
shall  be  fined  not  less  than  twenty  nor  more  than  one  hundred  dol- 
lars; but  this  section  shall  not  apply  to  a  non-resident  of  this 
•State  traveling  or  temporarily  sojourning  therein.  (Code  1887.  § 
W12.) 

Sec.  4701.  Issmng  snch  notes,  how  pnnished;  who  deemed  aa 
issner. — In  every  case  where  a  note  of  less  denomination  than  five 
dollars  is  offered  or  issued  as  money,  whether  the  said  note  be 
issued  by  a  bank,  corporation,  or  by  individuals,  the  person,  firm, 
or  association  of  persons,  corporation,  or  body  politic,  so  offering 
or  issuing  such  note,  shall  be  fined  ten  dollars;  and  every  person 
whose  name  is  signed  on  the  face  of  such  note,  shall  be  deemed  an 
issuer  in  the  meaning  of  this  chapter.  (Code  1887,  §  3833.) 

Sec.  4702.  Private  action  given;  pmalty  ciiiunlativ<Qk — Any  per- 
son may  recover,  by  motion  before  a  justice  or  court,  from  any 
person  whose  name  is  on  the  face  of  a  note  of  a  denomination  less 
than  five  dollars,  five  times  the  amount  of  such  note;  and  sur>h  re- 
covery shall  be  in  addition  to  the  fine  hereinbefore  imposed.  (Code 
1887,  §  3835.) 

Rerisors'  Note.— The  words  "or  alderman,  or  before  any"  formerly 
appearing  In  this  section  after  "Jostice,"  have  been  omitted. 

Sec.  4703.  Scrip  prohibited  as  well  as  notes. — The  five  preceding 
sections  shall  apply  as  well  to  interest-bearing  scrip  for  sums  less 
than  five  dollars,  as  to  notes  of  other  descriptions.  (Code  1887, 
§  3836.) 

Sec.  4704.  Law  construed  as  remedial. — All  laws  for  suppress- 
ing gaming,  lotteries,  unchartered  banks,  and  the  circulation  of 
bank  notes  for  less  than  five  dollars,  shall  be  construed  as  remedial. 
(Code  1887,  §  3837.) 

See  Shumate's  Case,  15  Orat.  663. 

Sec.  4705.  Attorney's  fee;  officers  not  aUowed  fees  oat  of  the 
treasury  in  such  cases. — In  every  case  of  conviction  for  an  offense 
under  any  preceding  section  of  this  chapter,  an  attorney's  fee 
of  ten  dollars  shall  be  taxed  in  the  costs  and  paid  by  the  defend- 
ant, but  no  attorney  or  officer  shall  be  entitled  to  the  payment 
of  any  fees  out  of  the  treasury  for  services  rendered  in  a  prosecu- 
tion for  such  offense.  (Code  1887,  §  3838;  1889-90,  p.  172;  1899- 
00,  p.  329.) 

Sec.  4706.  Members  of  any  board  of  visitors,  etc.,  or  officers  etc., 
of  any  State  institution,  or,  etc.,  contracting  therewith,  how  pun- 
ished.— ^If  any  member  of  the  board  of  visitors  or  directors  of  any 
Statp  institution,  or  employee  or  agent  thereof,  or  any  trustee  of  any 
pujlic  trust  or  fund,  or  any  salaried  officer  of  any  such  State  in- 
sitation,  or  of  any  such  public  trust  or  fund,  contract  or  be  in- 
ferested  in  any  contract  with  such  institution  or  with  the  gov- 
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erning  authority  of  such  public  trust  or  fund  in  any  manner  for 
furnishing  supplies  or  performing  any  work  for  said  institution, 
or  for  the  governing  authority  of  said  trust  or  fund,  he  shall  be 
fined  not  exceeding  five  hundred  dollars.    (Code  1887,  §  3839.) 

Sec.  4707.  Unauthorized  credit  to  minor  students. — Any  person 
who  shall  give  credit  to  a  minor  student  of  any  college  or  uni- 
versity, or  other  institution  of  learning  of  this  State,  without 
the  written  consent  of  his  parent  or  guardian,  or  of  an  authorized 
officer  of  such  institution,  shall  be  guilty  of  a  misdemeanor,  and 
fined  not  less  than  fifty  dollars.  (Code  1887,  §  2835,  3840;  1897-8, 
p.  253.) 

Revlsors*  Note. — This  section  is  based  upon  the  statutes  cited  at 
the  end  of  the  section,  and  is  intended  to  carry  o«t  the  policy  thereof. 
As  it  now  reads  it  seems  to  carry  out  that  policy  better  tlian  the  former 
statutes. 

Sec.  4708.  Inspector  or  sampler  of  tobacco  issuing  false  receipt 
or  note,  how  punished. — If  any  inspector  or  sampler  of  tobacco,  is- 
sue, or  cause  to  be  issued,  his  receipt  or  note  for  any  tobacco  not 
received  into  the  warehouse  of  which  he  is  inspector  or  sampler,  or 
more  than  one  receipt  or  note  for  the  same  tobacco,  except  when 
authorized  by  law  ta  do  so,  or  re-issue  or  pass  away  a  tobacco  re- 
ceipt or  note,  after  the  delivery  of  the  tobacco  for  which  it  was 
given,  he  shall  be  confined  in  the  penitentiary  not  less  than  two 
nor  more  than  five  years.    (Code  1887,  §  3841.) 

Sec.  4709.  Importing  convicts,  how  punished. — ^If  a  master  of  a 
vessel,  or  other  person,  knowingly  import  or  bring  into  this  State 
from  any  place  out  of  the  United  States,  any  person  convicted  of 
crime,  he  shall  be  confined  in  jail  for  three  months,  and  be  fined 
one  hundred  dollars.    (Code  1887,  §  3842.) 

Sec.  4710.  Digging  gensing  within  certain  period,  how  punished. 
— ^If  any  person  dig  gensing  between  the  fifteenth  day  of  March 
and  the  fifteenth  day  of  September,  elsewhere  than  on  his  own  land, 
he  shall  be  fined  not  less  than  five  nor  more  than  ten  dollars  for 
each  offense,  one-half  to  go  to  the  informer,  and  the  residue  to  "the 
Commonwealth.     (Code  1887,  §  3845.) 

Bevlsors*  Note. — ^The  words,  ''elsewhere  than  on  }ds  own  land"  are 
new. 

Sec.  4711.  Junk  dealers  to  keep  certain  books  and  exhibit  the 
same;  to  make  report  of  certain  articles  received  or  purchased  by 
them,  and  prescribing  penalties  toe  failinir  to  do  so. — ^Every  junk 
dealer  shall  keep  at  his  place  of  business  a  book  or  books,  in  which 
shall  be  fairly  written  in  English  an  accurate  description  of  each 
article  purchased  or  received  by  him  (except  rags,  bones,  old 
scrap  iron  other  than  gas-pipe,  and  paper),  with  the  pri^S>4)aid 
therefor,  together  with  the  name,  residence,  occupation,  anR  a 
correct  description  of  the  person  from  whom  he  received  the  sanie. 
The  said  book  shall  at  all'  times  be  open  to  the  inspection  of  aiif 
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sheriff,  sergeant,  constable,  or  police  officer  of  the  county  or  cor- 
poration in  which  such  junk  dealer  shall  do  business.  Every  junk 
dealer  doing  business  in  any  city  or  town  shall  every  day  (except 
Sunday)  before  eleven  o'clock  in  the  forenoon  deliver  to  the  chief 
of  police  of  such  city  or  town  on  a  blank  form  to  be  prescribed  by 
such  chief  of  police  a  legible  and  correct  transcript  from  his  book 
or  books  of  his  transactions  of  the  previous  day.  No  junk  dealer 
shall  sell,  melt,  change  the  form  of,  or  dispose  of  any  article  bought 
or  received  by  him  which  he  is  required  by  this  section  to  make 
record  of  and  report  within  five  days  after  such  report.  Any  junk 
dealer  who  shall  fail  to  keep  such  book  or  who  shall  on  demand 
fail  or  refuse  to  exhibit  the  same  to  any  sheriff,  sergeant,  con- 
stable, or  police  officer,  or  who  shall  fail  or  refuse  to  make  a 
correct  report  as  required  by  this  section,  or  who  shall  in  any 
other  respect  violate  its  provisions,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  for  each  offense  shall  on  conviotiou  thereof  be 
punished  with  a  fine  of  not  less  than  ten  nor  more  than  one  hun- 
dred dollars.  If  any  junk  dealer  shall  have  in  his  possession  any 
article  which  is  proved  to  have  been  stolen,  except  rags,  bones,  old 
scrap  iron  other  than  gas-pipe,  and  paper,  the  receipt  or  purchase 
of  which  he  has  not  recorded  in  the  book  which  he  is  required  to 
keep  or  which  he  has  not  reported  as  prescribed  by  this  section 
he  shall  be  deemed  guilty  of  the  larceny  thereof.  (1897-8,  p. 
521.) 

Seic.  4712.  Corraptly  influencing  agents,  servants  or  employees; 
penalty  for  influencing  or  being  influenced. — Any  person  wh6 
gives,  offers,  or  promises  to  an  agent,  employee,  or  servant,  any 
gift  or  gratuity  whatever,  without  the  knowledge  and  consent  of 
the  principal,  employer,  or  master  of  such  agent,  employee,  or  ser- 
vant, with  intent  to  influence  his  action  to  the  prejudice  of  his 
principal's,  employer's,  or  master's  business; 

Or  an  agent,  employee,  or  servant  who,  without  the  knowledge 
and  consent  of  his  principal,  employer,  or  master,  requests  or  ac- 
cepts a  gift  or  gratuity  or  a  promise  to  make  a  gift  or  to  do 
an  act  beneficial  to  himself,  under  an  agreement  or  with  an  un- 
derstanding that  he  shall  act  in  any  particular  manner  as  to  his 
principal's,  employer's,  or  master's  business; 

Or  an  agent,  employee,  or  servant,  who  being  authorized  to  pro- 
cure materials,  supplies,  or  other  articles  either  by  purchase  or  con- 
tract for  his  principal,  employer,  or  master,  or  to  employ  service 
or  labor  for  his  principal,  employer  or  master,  receives  directly  or 
indirectly,  for  himself  or  for  another,  a  commission,  discount,  or 
bonus  from  thj  person  who  makes  such  sale  or  contract,  or  fur- 
nishes such  materials,  supplies,  or  other  articles,  or  from  a  person 
who  renders  such  service  or  labor; 
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Or  any  person  who  gives  or  offers  such  an  agent,  employee,  or 
servant  such  commission,  uiscount,  or  bonus; 

Shall  be  guilty  of  a  misdemeanor.     (1906,  p.  458.) 

Bevlsors'  Note.< — ^Thls  section  is  taken  from  th.^  first  part  of  section 
1  of  the  act  cited,  with  the  omission  of  the  proviso.  For  panisliment 
of  misdemeanors  where  no  other  is  |n«Tlded,  see  section  4782.  It  is  not 
intended  by  the  omission  of  the  proviso  to  cluuige  the  meaning  of  the 
section  in  this  respect. 

This  statute  is  similar  to  one  which  had  previously  been  adopted  in 
New  York. 

Sec.  4713.  Witness  testifying  under  the  preceding  deletion  to  be 
imniTine  from  punishment  thereunder. — No  witness  called  by  the 
attorney  for  the  Commonwealth,  or  by  the  court,  and  giving  evi- 
dence for  the  prosecution  in  a  proceeding  under  the  preceding 
section  shall  ever  be  proceeded  against  for  any  offense  under  that 
section,  but  such  witness  shall  be  compelled  to  testify,  and  for 
refusing  to  do  so,  may  be  punished  for  contempt.  (1906,  p.  458.) 
Bevisors'  Note. — ^The  immunity  furnished  by  the  original  act  was 
not  complete.  The  change  made  in  the  phraseology  is  intended  to  give 
comiilete  immunity. 

Sec.  4714.  Definition  of  words  and  phrases  used  in  the  three  fol- 
lowing sections  relating  to  bucketing  and  bucket-shopping. — The 

following  words  and  phrases  used  in  the  three  following  sections 
shall,  unless  a  different  meaning  is  plainly  required  by  the  context, 
have  the  following  meaning: 

"Person"  shall  mean  an  individual,  partnership,  corporation  or 
association,  whether  acting  in  his  or  their  own  right,  or  as  the  officer, 
agent,  servant,  correspondent  or  representative  of  another. 

"Contract"  shall  mean  any  agreement,  trade  or  transaction. 

"Securities"  shall  mean  all  evidences  of  debt  or  property  and 
options  for  the  purchase  and  sale  thereof,  shares  in  any  corporation 
or  association,  bonds,  coupons,  scrip,  rights,  choses  in  action  and 
other  evidences  of  debt  or  property  and  options  for  the  purchase  or 
sale  thereof. 

"Commodities"  shall  mean  anything  movable  that  is  bought  and 
sold. 

"Bucket  shop"  shall  mean  any  room,  ofBce,  store,  building  or  oth- 
er place  where  any  contract  prohibited  by  the  said  three  following 
sections  is  made,  or  offered  to  be  made. 

"Keeper"  shall  mean  any  person  owning,  keeping,  managing,  op- 
erating or  promoting  a  bucket  shop,  or  assisting  so  to  do. 

"Bucketing"  or  "bucket-shopping"  shall  mean: 

The  making  of,  or  offering  to  make,  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit,  or  upon  margin,,  of  any  se- 
curities or  commodities  wherein  both  parties  thereto  intend,  or 
such  keeper  intends,  that  such  contract  shall  be,  or  may  be,  ter- 
minated, closed  or  settled  according  to,  or  upon  the  basis  of,  the 
public  market  quotations  of  prices  made  on  any  board  of  trade  or 
(1930) 


Digitized  by 


Google 


Ch.   185]  OFFENSES  AGAINST  PXTBUO  POLICY  §4717 

exchange,  upon  which  said  securities  or  commodities  are  dealt  in, 
and  without  a  bona  fide  purchase  or  sale  of  the  same;  or 

The  making  of,  or  offering  to  make,  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any  securi- 
ties or  commodities,  wherein  both  parties  intend,  or  such  keeper 
intends,  that  such  contract  shall  be,  or  may  be,  deemed  terminated, 
closed  or  settled,  when  such  public  market,  quotations  of  prices  for 
the  securities  or  commodities  named  in  such  contract  shall  reaoli 
a  certain  figure  without  a  bona  fide  purchase  or  sale  of  the  same; 
or 

The  making  of,  or  offering  to  make,  any  contract  respecting 
the  purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any 
securities  or  commodities,  wherein  both  parties  do  not  intend, 
or  such  keeper  does  not  intend,  the  actual  or  bona  fide  receipt  or 
delivery  of  such  securities  or  commodities,  but  do  intend,  or  such 
keeper  does  intend,  a  settlement  of  such  contract  based  upon  the 
differences  in  such  public  market  quotations  of  price  at  which  said 
securities  or  comm(Tditiea  are,  :or  are  asserted  to  l^e,  .boiivght 
and  sold.    (1908,  p.  605,  §  1.) 

See.  4716.  Prohibiting  bucketing  and  budEet-shopping;  penalty; 
second  offense. — Any  person  who  makes,  .or  offers  to  make,  any 
contract  defined  in  the  preceding  section,  or  who  is  the  keeper  of 
any  bucket  shop,  shall,  upon  conviction  therefor,  he  deemed  guilty 
of  a  misdemeanor.  Any  person  who  shall  be  convicted  of  a  second 
offense  shall  be  punished  by  imprisonment  in  the  penitentiary  for 
not  more  than  five  years.  The  continuing  of  the  keeping  of  a  buck- 
et shop,  by  any  person,  after  the  first  conviction  therefor,  shall  be 
deemed  a  second  offense  under  this  section.    (1908,  p.  605,  §  2.) 

Revisors'  Note. — ^The  only  change  made  in  this  section  is  as  to  the 
punishment  in  the  flrst  sentence  of  the  section. 

See.  4716.  Quotation  of  prices  of  secnrities,  etc.,  in  order  to  in- 
dnee  contracts  prtdiibited  by  preceding  section. — Any  person  who 
shall  communicate,  receive,  exhibit  or  display  in  any  manner  any 
statement  of  quotations  of  prices  of  any  securities  or  commodities 
with  an  intent- to  make,  or  offer  to  make,  or  to  aid  in  making,  or 
offering  to  make,  any  contract  prohibited  by  the  preceding  section, 
upon  conviction  thereof  shall  be  subject  to  the  penalties  provided 
in  the  said  section.    (1908,  p.  605,  §  3.) 

See.  4717.  Effect  of  failure  or  neglect  to  furnish  on  request  in- 
formation as  to  sale  and  purchase  of  securities  or  commoditiM.-^ 
Every  person  shall  furnish,  upon  demand,  to  any  customer  or  prin- 
cipal for  whom  such  person  has  executed  any  order  for  the  actual 
purchase  or  sale  of  any  secnrities  or  commodities,  either  for  im- 
mediate or  future  delivery,  a  written  statement  containing  the 
names  of  the  persons  from  whom  such  property  was  bought,  or  to 
whom  it  has  been  sold,  as  the  fact  may  be,  the  time  when,  place 
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where;  and  the  price,  at  which  time  the  same  was  either  bought  or 
sold;  and  if  such  person  shall  refuse  or  neglect  to  furnish  stich 
statement  within  twenty-four  hours  after  such  demand,  such  re- 
fusal or  neglect  shall  be  prima  facie  evidence  that  such  purchase 
or  sale  was  bucketing  or  bucket-shopping.     (1908,  .p.  605,  §  4.) 

Sec.  4718.  Effect  of  payment  of  license  mr  other  tax. — No  person 
committing  any  of  the  acts  or  things  prohibited  in  the  three  pre- 
ceding sections  shall  be  allowed  to  plead  in  defense  thereof  the 
payment  of  any  license  or  other  tax  to  the  State,  or  to  any  county 
or  municipality  thereof;  nor  shall  the  pajTnent  of  any  such  license 
or  tax  in  any  wise  operate  to  relieve  such  offender  from  the  pen- 
alties imposed  by  the  said  sections.     (1908,  p.  605,  §  5.) 

Sec.  4719.  Prohibiting  unlawful  use  or  wearin^f  of  any  insignia 
or  button  of  any  association  or  society,  or  trade's  union,  or  any 
Southern  cross  of  honor. — Any  person  who  shall  wilfully  wear  any 
insignia  or  button  of  any  association,  society  or  trade's  union  or 
who  shall  use  the  same  to  obtain  aid  or  assistance  within  this 

m 

State,  unless  he  shall  be  entitled  to  use  or  wear  the  same  under 
the  constitution,  by-laws,  rules  and  regulations  of  such  association, 
soteiety  or  trade's  union,  or  any  person  who  shall  wilfully  wear 
or  use,  to  obtain  assistance,  any  Southern  cross  of  honor,  not 
being  entitled  to  do  so  under  the  regulation  under  which  such 
crosses  of  honor  are  given,  shall  be  guilty  of  a  misdemeanor.  (1908, 
p.  52;  1910,  p.  381.) 

Revisora*  Note. — The  only  change  made  in  this  section  Is  as  to  the 
ponlshment. 

As  to  the  constitutionality  of  this  section,  see  24  V.  R.  A.  (N.  S.), 
795. 

Sec.  4720.  To  regulate  the  sale  of  seed  cotton  and  prohibit  thfl 
sale  thereof  at  night. — It  shall  be  unlawful  for  any  person  in  the 
night-time  to  sell,  buy,  or  to  store  for  sale  at  a  future  time,  or 
allowed  to  be  stored  at  his  place  of  business  for  future  sale,  any 
seed  cotton;  but  this  section  shall  not  apply  to  storing  cotton  in 
public  gin  houses  for  the  purpose  of  ginning.  Any  person  violat- 
ing the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor. All  purchasers  of  seed  cotton  shall  keep  a  strict  ac- 
count of  their  purchases,  the  name  of  the  seller,  the  quantity  pur- 
chased, and  the  date  of  sale,  which  shall  be  open  to  inspection  at  all 
times  to  any  person  having  a  pecuniary  interest  therein.  (1912, 
p.  570.) 

Revlsors'  Note. — The  only  material  change  made  in  this  section  Is 
as  to  the  ponlshment. 

Sec.  4721.  Hypnotism  and  mesmerism  prohibited. — ^If  any  person 
or  persons  shall  hypnotize  or  mesmerize  or  attempt  to  hypnotize  or 
mesmerize  any  person  or  persons,  he  shall  be  deemed  guilty  of  a 
misdemeanor.     But  this  section  shall  not  apply  to  hypnotism  or 
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mesmerism  performed  b^  gQ^censed  physician  or  surgeon,  or  at 
his  request,  in  the  practice. of  his  profession.     (1912,  p.  136.) 

Bevisort'  Note. — The  act  from  which  this  section  Is  taken  also  made 
it  nn!awfal  for  any  one  to  consent  to  be  hypnotized  or  mesmerized,  ex- 
cept by  a  regularly  practicing  physician.  This  feature  Is  omitted.  For 
punishment  of  misdemeanors  where  no  other  is  provided  by  statute,  see 
section  478a. 

See.  4722.  Bunninif  automobilee,  engines,  etc.,  while  intoxicated; 
how  poniabed. — It  shall  be  unlawful  for  any  person  to  drive  or  run 
any  automobile,  car,  truck,  engine,  or  train  while  under  the  influ- 
ence of  intoxicants.  If  any  person  violates  the  provisions  of  this 
section  he  shall  be  guilty  of  a  misdemeanor.     (1916,  p.  640.) 

Revlsors'  Note. — ^The  act  from  which  this  section  is  taken  provided 
that  "It  shall  be  unlawful  for  any  CHAUFFEUR.,  MOTORMAN,  ENGI- 
NEER OB  OTHER  person  to  drive,"  etc.  The  capitalized  words  are 
€Hnltted  to  obviate  the  question  of  the  application  of  the  rule  ejusdem 
generis.  The  ponishment  is  now  as  for  a  misdemeanor,  for  which  see 
section  4782. 


CHAPTER  186. 
Offenses  Against  (he  Election  Laws. 

oec  Hoc. 

4723.  Judse,  clerk,  etc.,  falling  to  ting  ballot  in  box,  or,  etc., 

attend    election,    how    pan-  how  punished. 

Ished.  4726.  Non-resldenta  voting  at  elec- 

4724.  Officer,    etc.,   neglecting   his  tlon  In  this  State,  how  pun- 

duty  in  regard  to  election,  ished. 

or  doing  It  corruptly,  how  4727.  Giving  or  receiving  bribe  tor 

punished.  vote,  how  punished. 

4726.  Person  voting  unlawfully,  or  4728.  Wilfully    rejecting,    or    cor- 

advislng  another  to  do  so,  ruptly   registering   a   voter, 

or  attempting  by  threats  or  how  punished, 

bribe   to   Influence  vote   of  4729.  Altering,     destroying,     etc., 

elector,   or  tumlshlng  false  books,  etc.,  of  registration, 

ballot,  or  fraudulently  put-  how  punished. 

See.  4723.  Judge,  clerk,  etc.,  failing  to  attend  elaction,  how  pun- 
ished.— If  any  judge,  clerk  or  commissioner  of  election  fail  to  at- 
tend at  the  time  and  place  appointed  for  such  election,  or  to  per- 
form any  of  the  duties  imposed  on  him  by  law,  without  good  and 
snfiScient  reason,  he  shall  be  fined  not  less  than  ten  nor  more  than 
one  hundred  dollars.    (Code  1887,  §  3849.) 

Sec.  4724.  OfBcer,  etc.,  neglecting  his  duty  in  regard  to  election, 
or  doing  it  corruptly,  how  punished. — ^If  any  officer,  messenger,  or 
other  person  on  whom  any  duty  is  enjoined  by  law  relative  to 
general,  primary  or  special  elections,  be  guilty  of  any  wilful  neg- 
lect of  such  duty,  or  of  any  cornet  conduct  in  the  execution  of  the 

same,  he  shall  be  fined  not  exceeding  five  hundred  dollars,  and  con- 
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fined  in  jail  not  exceeding  one  year'^^anfl  if  any  officer  be  convicted 
as  aforesaid,  he  shall  be  removed  from  office.    (Code  1887,  §  3850.) 
Revisors'  Note. — The  word,  "primary,"  found  in  line  tlirec  of  the 
text,  is  new.    See  section  234. 

The  county  or  corporation  courts  have  the  right  to  remove  a  judge 
of  elections  for  malfeasance  in  office  or  for  gross  neglect  of  duty,  though 
he  has  not  been  convicted  by  the  Jury  of  any  offense,  but  on  the  contrary 
has  heen  acquitted.  McDougal  v.  Guigon,  27  Grat.  133.  It  should  foe 
remembered  that  at  the  time  of  this  decision  the  courts  appointed  the 
Judges  of  election. 

Sec.  4725.  F&caon  voting:  unlawfully,  or  advising  another  to  do 
80,  or  attempting  by  threats  or  bribe  to  influence  votei  of  elector., 
or  funushing  false  ballot,  or  fraudulently  putting  ballot  in  box,  or, 
etc.,  how  punished. — If  any  person  knowingly  vote  in  any  election 
district  in  which  he  does  not  actually  reside,  or,  in  which  he  is  not 
a  registered  voter;  or  vote  more  than  once  at  the  same  election; 
or  not  being  a  qualified  elector,  vote  at  any  election  with  an  un- 
lawful intent;  or  procure,  aid,  assist,  counsel,  or  advise  another  to 
vote,  knowing  that  such  person  is  not  duly  qualified  to  vote  at  the 
place  where,  and  the  time  when,  the  vote  is  to  be  given;  or,  by 
threat  or  bribery,  attempt  to  influence  any  elector  in  giving  his 
vote  or  ballot,  or,  by  such  means,  attempt  to  deter  him  from  giving 
his  vote  or  ballot ;  or  procure,  aid,  assist,  counsel,  or  advise  another 
to  go  or  come  into  any  county,  corporation,  or  election  district  for 
the  purpose  of  illegally  giving  his  vote  in  such  county,  corporation, 
or  election  district,  knowing  that  such  person  is  not  legally  quali- 
fied to  vote  therein;  or  furnish  a  ballot  to  an  elector,  who  cannot 
read  the  language  in  which  such  ballot  is  printed  or  written,  in- 
forming him  that  it  contains  a  name  or  names  different  from 
those  which  are  written  or  printed  thereon,  with  an  intent  to  de- 
ceive and  induce  him  to  vote  contrary  to  his  inclination;  or  frau- 
dulently or  deceitfully  change  a  ballot  of  an  elector,  by  which 
such  elector  is  prevented  from  voting  for  such  candidate  or  candi- 
dates as  he  intended ;  or,  after  proclamation  made  of  the  opening  of 
the  polls  and  at  any  time  before  the  vote  is  fully  canvassed,  frau- 
dulently put  a  ballot  or  ticket  in  the  box,  he  shall  be  confined  in  jail 
not  exceeding  one  year,  and  fined  not  exceeding  one  thousand  dol- 
lars.   (Code  1887,  §  3851.) 

Sec.  4726.  Non-residents  voting  at  election  in  this  State,  how  pun- 
ished.— If  any  person,  not  a  resident  of  this  State,  vote  at  any  elec- 
tion held  in  this  State,  he  shall  be  confined  in  the  penitentiary  not 
less  than  six  nor  more  than  twelve  months  and  fined  not  exceeding 
five  hundred  dollars;  or,  in  the  discretion  of  the  jury,  be  confined 
in  jail  not  exceeding  twelve  months  and  fined  not  exceeding  one 
thousand  dollars.    (Code  1887,  §  3852.) 

Sec.  4727.  Oiving  or  receiving  bribe  for  vote,  how  punished. — 
If  any  person,  directly  or  indirectly,  give  to  a  voter  in  any  election 
any  money,  goods,  or  chattels  under  an  agreement,  express  or  im- 
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plied,  that  such  voter  shall  give  his  vote  for  a  particular  candidate, 
or  for  or  against  any  question  voted  on  at  any  such  election,  such 
person  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  or  confined  in  jail  not  less  than  one  nor 
more  than  twelve  months.  And  the  voter  receiving  such  money, 
goods,  or  chattels,  in  pursuance  of  such  agreement,  shall  be  pun- 
ished in  like  manner  with  the  person  giving  the  same.  (Code  1887, 
§  3853;  1902-3-4,  p.  880.) 

In  an  information  against  a  Justice  of  the  peace  for  bribery  in  the 
election  of  a  clerk,  it  ought  to  be  stated  with  certainty  that  an  election 
was  holden,  and  that  at  that  election  the  vote  was  given.  Newell's  Case, 
2  Wash.  88. 

On  the  trial  of  an  indictment  under  this  section,  against  a  voter  for 
receiving  a  bribe,  a  witness  who  is  asked  to  testify  as  to  his  knowledge 
of  any  violation  of  section  145a  of  PoMard's  Code  (see  chapter  16  of 
this  Code),  and  "of  any  other  election  laws,"  is  entitled  to  the  immunity 
afforded  by  clause  9  of  said  section  145a  (section  268  of  this  Code),  and 
is  compellable  to  testify.     Flanary's  Case,  113  Va.  776,  76  S.  B.  289. 

Cited  but  not  construed  in  Rose's  Case,  116  Va.  1023,  82  S.  E.  699. 

For  W.  Va.  decisions  on  similar  stafUte,  see  Justis'  Annotations, 
chapter  6,  section  8. 

Sec.  4728.    Wilfully  rejecting:,  or  cormptly  registering  a  voter, 
how  pnnuhed. — ^If  any  registrar  wilfully  or  maliciously  reject  from 
registration,  or  corruptly  register  any  person,  contrary  to  law,  he 
shall  be  deemed  guilty  of  a  misdemeanor.    (Code  1887,  §  3854.) 
Revfsors*  Note. — Tio  cbaage,  except  as  to  the  punishment. 

Sea  4729.  Altering,  destroying,  etc.,  books,  etc.,  of  registoation, 
how  panished. — If  any  officer  or  other  person  illegally  change,  al- 
ter, amend,  or  destroy  any  books  or  lists  of  registration,  he  shall 
be  fined  not  less  than  fifty  nor  more  than  one  hundred  dollars,  and 
confined  in  jail  not  less  than  three  nor  more  than  twelve  months. 
(Code  1887,  §  3855.) 


CHAPTES  187. 

Offenses  Oonoeming  HlghwAys;  Obstractloiu  in  Water  Ooones;  Hindrance 

to  Travelera. 

4730.  Killing  trees  near  highways,  trees  of  owner  of  land  In  an 
'  injuring   bridges,    obstruct-  unincorporated    town,    how 

lug    roads,    or    driving    on  punished. 

sidewalk,  or,  etc.,  how  pun-  4733.  Prohibiting  riding  or  driving 

Ished.  on   sidewalks  in   unincorpo- 

4731.  Encroachment  on  or  chang-  rated  towns  and  villages. 

Ing  the  lines  or  direction  of  4734.  Railroad  company,  etc.,  ob- 

any  public  road  without  per-  structing   free    passage    on 

mission  of  the  circuit  court;  street  or  road,  or  any  one 

penalty.  standing  a  vehicle  on  track 

4732.  Injuring  sidewalka  or  shade  of  a  railroad,  how  punished. 
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Sec  Sec. 

4735.  MoTlag    engine    with    steam 

on    road    without    keeping 
messenger   ahead    to    warn       4747. 
persons,    or    without    spark 
arrester,   how  punished. 

4736.  How  a  person  riding  a  bicy- 

cle shall  pass  a  vehicle  or       4748. 
person  on  horseback  on  the 
public        highways       and 
bridges;  penalties.  4749. 

4737.  Leading   or   driving   a   bear 

along  the  street  or  road, 
how  punished. 

4738.  Shooting  in  or  along  a  road,       4760. 

or,  etc.,  or  In  a  street,  how 
punished.  4751. 

4739.  How  travelers  to  pass  on 
road  or  bridge,  how  punish- 
ed for  failure. 

4740.  Fast  riding  or  driving  over       4752. 
•  bridge,  how  punished. 

4741.  Fast     riding    or    racing    on 

highways,  streets,  etc.,  pro-       4763. 
hibited,  how  punished. 

4742.  Driving    sheep    along     road 

more  than  ten  miles  without 
branding  them,  how  pun- 
ished. 4754. 

4743.  Casting     dead     animal    into 

road,  how  punished.  4755. 

4744.  Restraint       o  f        unaltered 

horses.  Jacks,  and  bulls. 

4746.  Putting     or     casting     glass,       4766. 
etc.,  into  public  road,  a  mis- 
demeanor. 

4746.  Felling    timber     or    casting 

wood  Into  a  river  or  creek,       4757. 


whereby  a  bridge,  or,  etc., 
is  Injured,  how  punished. 
Dams,  etc.,  which  obstruct 
navigation  or  passage  of 
fish,  prohibited;  punishment 
therefor. 

Obstructing  navigation  of 
Mattaponl  or  Pamunkey 
river,  how  punished. 

Obstructing  navigation  of 
Sycamore  creek,  or  passage 
of  flsh  therein,  how  pun- 
ished. 

Placing  weirs  in  Rappahan- 
nock creek,  how  punished. 

Throwing  oyster  shells,  etc., 
into  waters  near  landings  In 
certain  counties,  how  pun- 
ished. 

Obstructing  navigation  of 
prongs  of  Big  Sandy  river, 
how  punished. 

Landowners  in  Rockingham 
county  to  keep  streams 
flowing  through  their  lands 
free  from  obstructions;  pun- 
ishment for  failure. 

Obstructing  Louisa '  fork  of 
Sandy  river,  how  punished. 

Failure  to  sound  steam  whis- 
tle on  James  river,  how  pun- 
ished. 

For   the   protection   of   aids 
to  navigation  established  by . 
the     United     States    Light- 
house Board. 

The  word  "road"  construed. 


Sec.  4730.  Killing  trees  near  highways  injuring  bridges,  obstmct- 
ing  roads,  or  driving  on  sidewalks,  or,  etc.,  how  punished. — If  any 
person  kill  a  tree  within  the  distance  of  fifty  feet  of  a  road,  or  so 
cut  or  injure  it  as  to  render  it  liable  to  fall,  and  leave  it  standing ; 

Or  knowingly  and  wilfully,  without  lawful  authority,  break 
down,  destroy,  or  injure  any  bridge,  bench  or  log  placed  across  a 
stream  for  the  accommodation  of  pedestrians,  or  any  sign  board, 
mile-stone,  or  post,  for  the  direction  of  travelers; 

Or  obstruct  any  road  or  any  ditch  made  for  the  purpose  of  drain- 
ing any  such  road. 

Or  wilfully  ride  any  horse,  mule,  or  other  animal,  upon  any  side- 
walk, constructed  of  any  material  other  than  dirt  or  earth,  along  any 
highway  through  any  unincorporated  village ; 
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He  shall  be  guilty  of  a  misdemeanor.  (Code  1887,  §  3856;  1897-8, 
p.  895;  1899-00,  p.  1114.) 

Rerlsors'  Note.— The  words,  "or  use  a  bicycle,  or  drive  any  vehicle," 
f<Minwly  appearing  in  this  section  after  "animal"  found  in  the  next  to 
the  last  paragraph,  have  been  omitted  in  view  of  section  4788.  nie  p«n> 
alty  for  violating  the  section  is  prescribed  by  section  4782.  Before  the 
revision  the  penalty  was  a  flne  of  not  lees  than  one  dollar  nor  more  than 
one  hundred  dollars. 

The  onus  of  proving  that  the  road  alleged  to  have  been  obstructed 
was  at  the  time  of  the  offense  a  regularly  established  md  open  road  rests 
on  the  Commonwealth.    Bailey's  Case,  78  Va.  19. 

Under  Act  1877-8,  p.  379,  similar  in  effect  to  this,  it  was  held  that 
failure  of  the  indictment  to  aver  scienter  is  fatal.  Bailey's  Case,  78  Va. 
19. 

Under  this  section  a  road  which  has  merely  been  ordered  to  be 
opened,  but  has  never  been  actually  opened,  Is  not  a  road,  such  as  this 
section  prescribes  a  penalty  for  obstructing.     Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  43,  section  46. 

Sec.  4731.  Encroachment  on  or  changing  the  lines  or  direction  of 
any  pnblic  road  without  permission  of  the  drcoit  court;  penalty. 
— ^Any  person  other  than  a  duly  authorized  oflScer,  changing  the 
line  of  any  public  road,  on  either  side  thereof,  as  the  lines  have  ex- 
isted for  twenty  years  or  more,  shall  be  guilty  of  a  misdemeanor, 
unless  he  shall  have  first  obtained,  upon  petition,  the  permission 
of  the  circuit  court  of  the  county  in  which  the  road  lies,  which 
petition  and  permission  shall  be  entered  of  record,  showing  how, 
and  to  what  extent,  the  line  of  a  public  road  has  been  changed.  It 
shall  be  the  duty  of  the  supervisor  of  the  district  to  give  notice  in 
writing  to  all  persons  making,  or  who  have  made,  such  encroach- 
ment on  any  public  road  in  his  district,  by  changing  the  lines  or 
the  direction  thereof,  without  permission  of  the  circuit  court  as 
aforesaid,  to  remove  any  fence  or  obstruction,  whether  heretofore  or 
hereafter  made,  and  to  restore  the  original  line  or  lines  of  the  said 
road,  and  on  failure  to  do  so  within  twenty  days  after  said  notice, 
the  person  so  offending  shall  be  liable  to  a  fine  of  five  dollars  for 
each  day  the  said  fence  or  other  obstruction  remains  in  said  road, 
after  the  expiration  of  the  said  twenty  days  aforesaid.  (1902-3-4, 
p.  489.) 

Revlsors'  Note. — The  act  from  which  this  section  is  taken  pre- 
scribed no  mode  by  wlilcb  the  application  could  be  made.  Under  the 
revised  section,  the  application  is  by  petition,  which  petition,  togeth^ 
with  the  permission  of  the  court,  when  obtained,  is  to  be  entered  of 
record,  "showing  how,  and  to  what  extent,  the  line  of  a  pablic  road  has 
been  changed."  The  penalty  for  violating  the  first  part  of  the  section 
is  prescribed  by  section  478a.  Before  the  revision  the  penalty  was  » 
flne  of  not  less  tiian  five  nor  more  than  fifty  dollars. 

Cited  but  not  construed.  Martin  v.  Richmond,  108  Va.  766;  62  S.  B. 
800. 

Sec.  4732.  Injuring  sidewalks  or  shade  trees  of  owner  of  land  in 
an  muncorporated  town,  how  pnnished. — It  shall  be  lawful  for  any 
person,  owning  property  in  a  town  not  incorporated,  to  construct, 
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upon  any  public  road,  street  or  public  square,  at  an  illegal  speed, 
or  at  a  spe«d  tending  to  endanger  human  life  or  bodily  safety,  or 
to  cause  the  destruction  of  the  property  of  another,  or  causes  such 
vehicle,  conveyance  or  car  to  run  at  an  illegal  or  dangerous  speed 
in  attempting  to  pass  another  vehicle,  conveyance  or  car,  or  to 
prevent  such  other  vehicle,  conveyance  or  car  from  passing  his 
own,  and  any  person  who  rides  or  drives  any  animal  or  animals 
over  or  upon  any  public  road,  street,  highway,  bridge,  or  landing, 
at  a  speed  tending  to  endanger  human  life  or  bodily  safety,  or 
to  cause  the  destruction  of  property,  or  if  any  horse  race  be  run 
on  any  road,  bridge,  or  landing  or  street,  the  rider  of  such  horse 
in  such  race,  the  owner,  if  he  assent  thereto,  and  every  person,  who 
shall  bet  on  the  race,  shall  be  deemed  guilty  of  a  misdemeanor, 
(Code  1887,  §  3864.) 

Revisers*  Note. — ^This  section  is  largely  new,  and  is  much  more 
comprehensive  than  the  section  as  it  stood  before  the  revision.  Form- 
erly the  section  applied  to  horse-racing  only.  For  pnnishmwit  of  mis- 
demeanors where  no  other  is  pre8cril>ed  by  statute,  see  section  47KB. 

Sec.  4742.  Driving  sheep  along  road  more  than  ten  miles  without 
branding  them,  how  punished. — If  any  drover  drive,  or  cause- to 
be  driven,  sheep  along  a  road  for  a  greater  distance  than  ten 
miles  without  having  the  same  branded  or  marked  with  paint,  he 
shall  be  fined  five  dollars  for  each  offense,  and  every  ten  miles  any 
such  sheep  may  be  so  driven,  .shall  constitute  a  separate  offense. 
(Code  1887,  §  3865.) 

Cited  but  not  construed  in  Wells'  Case,  107  Va.  834,  67  S.  B. 
688. 

Sec.  4743.  Casting  dead  animal  into  road,  how  punished. — If 
any  person  cast  any  dead  animal  into  a  road,  or  having  in  cus- 
tody any  maimed,  diseased,  disabled  or  infirm  animal,  leaves  it  to 
lie  or  be  in  a  street,  road  or  public  place,  he  shall  be  fined  not 
exceeding  twenty  dollars.     (Code  1887,  §  3866.) 

Revisers'  Note. — ^nie  words,  "or  having  in  costody  any  maimed, 
diseased,  disabled  or  infirm  animal,  leaves  it  to  lie  or  be  in  a  street, 
road  or  pnbllc  place."  appear  in  this  section  for  the  first  time.  They 
are  taken  from  a  later  act.     See  revisers'  note  to  section  4554. 

Sec.  4744.  Bestraint  of  unaltered  horses,  jacks  and  btdls. — If 
any  person  wilfully  or  negligently  permit  any  unaltered  horse. or 
jack  of  the  age  of  two  years  or  more,  or  any  bull  of  the  age  of  oiie 
year  or  more,  to  go  at  large  out  of  the  enclosed  grounds  of  the  own- 
er or  keeper,  or  take  such  horse  or  jack  to  any  place  of  public  wor- 
ship, after  being  admonished  by  any  person  not  to  do  so,  he  shall 
forfeit  ten  dollars  for  the  first  offense,  and  for  the  second  offense 
double  that  amount,  to  be  recovered  before  a  justice;  and  for  the 
third  offense  said  horse,  jack  or  bull  shall  be  the  property  of  any 
person  who  will  take  him  up :  but  the  provisions  of  this  section, 
as  to  bulls,  shall  not  apply  to  any  county  until  adopted  by  a  major- 
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ity  vote  of  the  board  of  supervisors  of  such  county.     (Code  1887, 
§  2191;  1910,  p.  325.) 

8<tc,.4745.  Putting  or  casting  glas^  etc.,  into  public  road,  a  Biis- 
demeanMT. — If  any  person  shall  put  or  cast  into  any  public  road  of 
this  Commonwealth  any  glass,  bottles,  glassware,  crockery,  por- 
celain, or  pieces  thereof,  or  any  pieces  of  iron  or  hard  or  sharp 
metal,  or,  any  nails,  tacks,  or  sharp-pointed  instruments  of  any 
kind,  likely  in  their  nature  to  cut  or  puncture  any  tire  of  any  ve- 
hicle, or  injure  any  animal  traveling  thereon,  he  shall  be  deemed 
guilty  of  a  misdemeanor.     (1916,  p.  627.) 

Revison*  Note. — The  act  from  which  this  section  Is  taken,  expressly 
made  «  distinction  In  the  punishment  between  a  wUfnl  and  malicious 
violation  and  »  careless  violation,  prescribing  the  punishment  In  «ach 
casew  The  revised  section  leaves  the  punishment  to  be  regulated  by 
section  4782,  thus  giving  the  court.  Jury,  or  Justice  much  discretion  in 
fixing  It,  according  to  the  circumstances  of  the  particular  case.  Section 
S  of  the  act  expressly  gave  an  action  of  damages  against  any  person 
violating  the  act,  for  loss  or  injur}  sustained,  by  any  one  so  aggrieved. 
It  is  believed  this  section  would  lie  independently  of  section  S,  hence  this 
section  has  been  omitted. 

'  Sec.  4746.  Felling  timber  or  casting  wood  into  a  riv«r  or  creek, 
whereby  a  bridge  or,  etc.,  is  injured,  how  punished. — If  any  person 
knowingly  and  wilfully  fell  timber  into  any  of  the  rivers  or  creeks 
in  this  State,  or  cast  any  waste  wood  into  the  same,  which  shall 
damage  or  destroy  any  bridge  or  boat,  or  injure  any  other  prop- 
erty by  drifting  against  such  property^  he  shall  be  fined  not  less 
than  ten  nor  more  than  one  hundred  dollars.  (Code  1887,  §  3867.) 
Sec.  4747.  Dams,  etc.,  which  obstruct  navigation  or  passage  of 
fish,  prohibited;  punishment  theretor. — Any  dam  or  other  thing, 
in  a  water'  course,  which  obstructs  navigation  or  the  passage  of 
fish,  shall  be  deemed  a  nuisance,  unless  it  be  to  work  a  mill, 
manufactory,  or  other  machine  or  engine  useful  to  the  public.  And 
is  allowed  by  law  or  order  of  court.  And  though  a  dam  may 
have  been  so  allowed  in  a  water  course  before  the  first  day  of 
January,  seventeen  hundred  and  eighty-seven,  yet  if  it  cause  ob- 
struction, it  shall  not  be  rebuilt,  if  destroyed,  until  leave  for  that 
purpose  has  been  obtained  under  chapter  one  hundred  and  forty. 
For  every  twenty-four  hours  that  a  dam  or  other  thing  may  re- 
main in  a  water  course,  in  violation  of  this  section,  the  person 
causing  or  permitting  such  violation  *  shall  forfeit  two  dollars, 
whereof  the  informer  shall  have  one-half.  This  section  shall  not 
apply  to  mill  dams  across  rivers,  creeks,  or  branches  within  the 
counties  of  Floyd,  Carroll,  and  Grayson.     (Code  1887,  §  3868.) 

Bevlsors*  Note. — ^The  words,  "if  destroyed"  found  in  line  eight 
of  the  text,  are  new,  but  not    Intended  to  change  the  existing  law. 

On  a  prosecution  for  the  abatement  of  a  public  nuisance  consisting 
of  a  mllldam.  It  was  error  to  refuse  a  requested  instruction  that  a  mill- 
dam  lawfully  established  Is  not  prima  facie  a  nuisance.  Jeremy  Impl. 
Co.  V.  Com.,  106  Va.  482,  56  S.  E.  224. 
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See  note,  13  ^Va.  Law  Reg.  213. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  44,  section  24. 

Sec.  4748.'  Obstructing  navigation  of  Mattaponi  or  Paniiinkey 
river,  how  punished. — If  any  person  fell  any  timber,  or  make  or 
cause  to  be  made  any  weir,  hedge,  or  other  obstruetion,  in  the 
channel  or  in  the  navigable  waters  of  the  Mattaponi  and  Pamunkey 
rivers  he  shall  be  fined  not  less  than  ten  nor  more  thaa  fifty  dol- 
lars, one-half  to  go  to  the  informer  and  the  residue  to  the  Com- 
monwealth, and,  in  addition  thereto,  may  be  confined  in  jail  not 
exceeding  six  months;  but  nothing  in  this  section  shall  be  con- 
strued to  prevent  placing  fish  traps,  weirs,  and  nets  in  the  shoal 
waters  of  these  rivers  below  navigable  points,  unless  the  same  be 
prohibited  by  some  other  section.    (Code  1887,  §  3869.) 

Sec.  474d.  Obstruicting  navigation  of  Sycamore^  cretk,  or  passage 
of  fish  therein,  how  punished. — ^If  any  person  fell  any  timber,  or 
make  or  cause  to  be  made  any  weir  or  hedge,  or  put  any  stakes, 
brush,  fence,  or  other  obstruction  in  Sycamore  Mill  creek,  in 
the  county  of  New  Kent,  leading  from  low  water  mark  on  the 
Pamunkey  river  to  the  mill  of  R.  P.  Cooke,  on  Sycamore  Mill  cree^, 
so  as  to  obstruct  the  free  passage  of  boats,  canoes,,  or  other  float- 
ing vessels,  or  fish,  from  coming  to  said  Cooke's  mill,  and  the  free 
passage  of  water  from  the  mill  to  the  river,  he  shall  be  fined  not 
less  than  twenty-five  nor  more  than  fifty  dollars,  and,  in  addition, 
may  be  confined  in  jail  not  less  than  thirty  nor  more  than  ninety- 
days.    (Code  1887,  §  3870.) 

Sec.  4750.  Placing  weirs  in  Bappahannock  creek,  how  punished. 
— If  any  person  set  or  keep  a  weir  or  hedge  in  Rappahannock  creek, 
in  the  county  of  Richmond,  in  the  month  of  December,  he  shall  be 
fined  not  less  than  five  nor  more  than  twenty  dollars.  (Code  1887, 
§  3871.) 

Sec.  4761.  Throwing  oyster  shells,  etc.,  into  vtraters  near  landings 
in  certain  counties,  how  punished. — If  any  person  throw  oyster 
shells,  clam  shells,  or  other  substances,  tending  to  obstruct  naviga- 
tion, into  the  waters  adjacent  to  the  landings  in  the  counties  of 
Accomac,  Lancaster,  and  Northampton,  or  into  the  navigable  chan- 
nels leading  thereto,  he  shall  be  fined  not  less  than  five  nor  more 
than  twenty  dollars.  (Code  1887,  §  3872.) 

Sec.  4752.  Obstructing  navigation  of  prongs  of  Big  Sandy  river, 
how  punished. — If  any  person  fell  timber,  or  roll  rocks  into,  or 
otherwise  obstruct  the  navigation  of,  the  prongs  of  Big  Sandy  river 
known  as  Levisa,  Russel's,  McClure,  Crane's  Nest,  and  Pound  and 
Guesses'  river,  Bear  creek,  Powel's  river,  Luna  creek,  and  south 
fork  of  Powel's  river  in  Wise  and  Buchanan  counties,  he  shall  be 
fined  not  less  than  five  nor  more  than  twenty  dollars.  This  sec- 
tion shall  not  apply  to  water  gates  and  mill  dams.  (Code  1887,  § 
3873.) 
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Sec.  4763.  Land  owmers  in  Rockingham  county  to  keep  streams 
flowing  throoj^  their  lands  free  from  obstractioas;  punishment 
for  failure. — ^All  persons  owning  lands  in  the  county  of  Rocking- 
ham, lying  along  the  following  streams,  and  between  the  points  on 
the  said  streams  herein  designated — to-wit :  On  the  North  river,  be- 
tween the  Augusta  county  line  and  the  town  of  Bridgewater;  on 
the  Briery  branch,  between  the  old  Cook  farm,  and  where  said 
branch  flows  into  Beaver  creek  between  the  head  of  said  stream, 
and  where  the  same  flows  into  North  river,  on  Dry  river,  between 
Rawley  springs  and  where  the  same  flows  into  North  river,  and 
on  the  north  branch  of  the  Shenandoah  river,  between  Coote's 
store,  and  the  Shenandoah  county  line,  shall  keep  the  channels 
of  the  said  streams  free  from  fallen  timber,  drift  wood  and  other 
obstructions,  where  said  streams  flow  through  their  land.  If  any 
person  violate  this  section,  he  shall  be  fined  not  less  than  three  nor 
more  than  twenty  dollars  for  each  week  such  violation  continues. 
(Code  1887,  §  3874;  1899-00,  p.  587.) 

Sec.  4764.  Obstructing  Louisa  fork  of  Sandy  river,  how  punished. 
— If  any  person  place  any  dam  or  other  obstruction  in  the  Louisa 
fork  of  Sandy  river  so  as  to  prevent  the  free  passage  of  timber,  or 
any  raft  or  boat,  he  shall  be  fined  not  less  than  fifty  nor  more  than 
five  hundred  dollars;  and,  upon  conviction  thereof,  the  court  or 
justice  shall  order  the  dam  or  other  obstruction  to  be  removed  at 
his  expense.     (Code  1887,  §  3876.) 

ReTlsors*  Note. — The  words,  "or  Justice"  found  In  lines  two  and 
three  from  the  bottom  of  the  text,  are  new.  They  are  inserted  because 
the  case  may  be  tried  by  a  Justice,  and  if  so,  he  should  have  this  power. 

Sec.  4765.  Failure  to  sound  steam  whistle  on  James  river,  how 
punished. — If  any  person  having  command  or  control  of  any  steam 
vessel  navigating  James  river,  fail  to  sound  the  steam  whistle  on 
approaching  any  bend  of  said  river  above  City  Point,  he  shall  be 
fined  not  less  than  fifty  nor  more  than  two  hundred  dollars.  (Code 
1887,  §  3877.) 

Sec.  4766.  For  the  protection  of  aids  to  navigation  established  by 
the  United  Statee  ligfat-hotise  board. — Any  person  or  persons  who 
shall  moor  any  vessel  or  vessels  of  any  kind  or  name  whatsoever 
or  any  raft  or  any  part  of  a  raft  to  any  huoy,  beacon,  or  day  mark 
placed  in  the  waters  of  Virginia  by  authority  of  the  United  States 
light-house  board,  or  shall  in  any  manner  hang  on  with  any  vessel  or 
raft  or  any  part  of  a  raft  to  any  such  buoy,  beacon,  or  day  mark, 
or  shall  wilfully  remove,  damage,  or  destroy  any  such  buoy,  bea- 
con, or  day  mark,  or  shall  cut  down,  remove,  damage,  or  destroy  any 
beacon  or  beacons  erected  on  land  in  this  State  by  the  authority  of 
the  said  United  States  light-house  board,  or  through  unavoidable 
accident  run  down,  drag  from  its  position,  or  in  any  way  injure 
any  buoy,  beacon,  or  day  mark  as  aforesaid  and  shall  fail  to  give 
notice  as  soon  as  practicable  of  having  done  so  to  the  light-house 
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inspector  of  the  district  in  which  said  buoy,  beacon,  or  day  mark 
may  be  located  or  to  the  collector  of  the  port,  or  if  in  charge  of  a 
pilot  to  the  collector  of  the  port  from  which  he  comes,  shall  for 
every  such  offense  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not  to  exceed  two 
hundred  dollars  or  by  imprisonment,  not  to  exceed  three  months 
or  both ;  one-third  of  the  fine  in  each  case  shall  be  paid  to  the  inform- 
er and  two-thirds  thereof  to  the  light-house  board  to  be  used  in  re- 
pairing the  said  buoys  and  beaeons. 

It  shall  be  unlawful  for  any  vessel  to  anchor  on  the  range  of 
any  rangle  lights  established  by  the  United  States  light-house  board 
unless  such  anchorage  is  unavoidable,  and  the  master  of  any  vessel 
so  anchoring  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  to  exceed  fifty 
dollars,  one-half  of  the  fine  in  each  case  to  be  paid  to  the  informer 
and  one-half  to  the  State. 

The  cost  of  repairing  or  replacing  any  such  buoy,  beacon,  or  day 
mark  which  may  have  been  misplaced,  damaged,  or  destroyed  by 
any  vessel  or  raft  whatsoever  having  been  made  fast  to  any  such 
buoy,  beacon,  or  day  mark  shall,  when  the  same  shall  be  legally 
ascertained,  be  a  lien  upon  such  vessel  or  raft  and  may  be  recovered 
against  said  vessel  or  raft  and  the  owner  or  owners  thereof  in 
an  action  of  debt  in  any  court  of  competent  jurisdiction  in  this 
State. 

Any  person  having  charge  of  any  raft  passing  any  buoy,  beacon, 
or  day  mark  who  shall  not  exercise  due  diligence  in  keeping  clear 
of  it,  or  if  unavoidably  fouling  it  shall  not  exercise  due  diligence  in 
clearing  it  without  dragging  from  it  such  buoy,  beacon,'  or 
day  mark  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  fine  not  to  exceed  fifty  dollars.  (1887,  p. 
450.) 

Sec.  4757.  The  word  "rood"  constroed. — In  this  chapter,  the 
word  "road"  shall  be  construed  to  mean  any  turnpike,  State  road, 
or  county  road.     (Code  1887,  §  3878.) 

Section  1977  provides  a  certain  width  and  grade,  with  authority 
of  board  to  order  a  different  grade,  but  this  discretionary  power  does 
not  give  authority  tor  establishing  a  bridleway  for  horseback  travel. 
Terry  v.  McClung,  104  Va.  599,  52  S.  E.  355. 


CHAPTER  188.      , 

General  Provisions  Oonceming  Crimes  and  Punishments. 

8ec.  Sec 

4758.  Felonies   and   misdemeanors  4760.  How    common    law    offenses 

defined.  punished. 

4769.  When     capital     punishment  4761.  Benefit  of  clergy  disallowed; 

inflicted.                           .  how  petit  treason  punished. 
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4762.  Snleide  or  attainder.  4778. 

4763.  Felony   not   to   merge   civil       4779. 

remedy.  4780. 

4764.  How  principal  In  second  de- 

gree   and    accessaries    pun- 
ished. 

4765.  Who  not  deemed  accessaries 

after  the  fact. 

4766.  Accessaries,  when  and  where       4781. 

tried;  how  ladlcted. 

4767.  How  attempts  to  commit  of- 

fenses punished.  4782. 

4768.  Limitation  of  prosecutions. 

4769.  Offenses  committed   without       4783. 

and  made  punishable  within 
the  State;  where  prosecuted. 

4770.  Injury  Inflicted  hy  a  person 

within  the  State  upon  one      4784. 
outside  the  same. 

4771.  Offenses  committed  on  boun- 

dary   of    two    counties,  or,      4786. 
etc.,  where  prosecuted. 

4772.  Where    mortal    wound,    or, 

etc..  Inflicted  in  one  county 
and    death    ensues    in    an-       4786. 
other,  where  offense  prose- 
cuted. 

4773.  Acquittal  by  Jury  on  merits, 

a  bar  to  further  prosecution       4787. 
for  the  same  offense. 

4774.  When  acquittal  not  a  bar  to 

further  prosecution  tor  same 
offense. 

4775.  Offense  against  two  or  more 

statutes  or  two  or  more  mu- 
nicipal ordinances. 

4776.  How   accused   may   be  con-      4788. 

Tlcted  of  felony. 

4777.  Approvers. 


Right  of  accused  to  testify. 
Convicts  as  witnesses. 
Person  prosecuted  for  unlaw- 
ful gaming  disqualified  to 
testify  against  witness  for 
State;  witness  for  State  ex- 
empt from  such  prosecution; 
compelled  to  testify,  etc. 
When  statement  by  accused 
as  a  witnesB  not  received  as 
evidence. 

How  misdemeanors  pun- 
ished. 

How  term  of  confinement, 
or  amount  of  fine,  of  person 
convicted  of  felony  is  ascer- 
tained. 

Who  to  ascertain  the  pun- 
ishment in  criminal  cases 
tried  by  Jury. 

When  person  convicted  of 
petit  larceny  has  been  before 
sentenced  for  like  offense, 
how  to  be  confined. 
In  convictions  for  two  or 
more  offenses  confinement 
to  commence  after  previous 
term  expires. 

Clerks  to  keep  registers  of 
descriptive  lists  of  persons 
convicted  of  felony,  etc.; 
form  of  register;  photo- 
graphs of  convict  may  be 
taken;  copy  of  lists  and 
protographs  to  be  evidence 
of  identity,  etc. 
Judges  to  see  that  clerk  ob- 
serves, these  provisions. 


Sec.  4758.  Felonies  and  misdemeanors  defined. — Offenses  are 
either  felonies  or  misdemeanors.  Such  offenses  as  are  punishable 
with  death  or  ^confinement  in  the  penitentiary  are  felonies ;  all 
other  offenses  are  misdemeanors.    (Code  1887,  §  3879.) 

For  changes  In  the  meaning  of  the  word  "felony"'  and  first  announce- 
ment of  the  doctrine  incorporated  in  this  section,  see  Barker's  Case, 
2  Va.  Cas.  122;  also  Benton's  Case,  89  Va.  573,  16  S.  E.  725.  Trimble's 
Case,  2  Va.  Cas.  144;  Randall's  Case,  24  Grat.  644. 

A  felony  is  such  an  offense  as  may  be  (not  must  be)  punished  by 
death  or  confinement  in  the  penitentiary.  Benton's  Case,  89  Va.  670, 
16  S.  E.  725. 

The  committing  magistrate  does  not  by  his  warrant  fix  the  grade 
of  the  offense  with  which  the  accused  is  charged.  Hawley's  Case, 
75  Va.  847. 

An  Indictment  tor  petit  larceny,  which  proceeds  to  charge  that  the 
person  Indicted  had  been  previously  indicted,  tried,  and  sentenced  for 
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another  petit  larceny,  is  an  indictment  for  felony.  Rider's  Case,  16 
brat.  499. 

Under  this  section  a  person  having  in  his  possession  any  goods  on 
which  taxes  are  imposed  by  law  of  United  States,  tor  the  purpose  of 
selling  them  in  fraud  of  United  T-tateg  law,  is  guilty  of  a  misdemeanor. 
Section  3452,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  2278];  Carico  T. 
Wilmore  (D.  C),  51  Fed.  198. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  152,  section  1 

Cited  .but  not  construed  In  Jernigan  v.  Com.,  104  Va.  850,  62  S.  B. 
361. 

See.  4759.  When  capital  punishment  inflicted — No  crime  shall 
be  punished  with  death  unless  it  be  directed  by  statute.  (Code 
1887,  §  3880.) 

Sec.  4760.  How  common  law  offenses  punished. — A  common  law 
offense,  for  which  punishment  is  prescribed  by  statute,  shall  be 
punished  only  in  the  mode  so  prescribed.     (Code  1887,  §  3881.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  162,  section  3. 

Sec.  4761.    Benefl.t  of  clergy  disallowed;  how  petit  treason  pun- 
ished.— There  shall  be  no  plea  of  benefit  of  clergy,  nor  any  distinc 
tion  between  murder  and  petit  treason;  but  the  last  mentioned 
offense  shall  be  punished  as  murder.  (Code  1887,  §  3882.) 

Sec.  4762.  Suicide  or  attainder. — tJo  suicide,  nor  attainder  of 
felony,  shall  work  a  corruption  of  blood  or  forfeiture  of  estate. 
(Code  1887,  §  3883.) 

Sec.  4763.  Felony  not  to  merge  civil  remedy. — The  commission 
of  a  felony  shall  not  stay  or  merge  any  civil  remedy.  (Code  1887, 
§  3884.) 

Sec.  4764.  How  principal  in  second  degree  and  accessaries  pun- 
ished.— In  the  case  of  every  felony,  every  principal  in  the  second 
degree  and  every  accessary  before  the  fact,  shall  be  punished  as 
if  he  were  the  principal  in  the  first  degree,  and  every  accessary 
after  the  fact,  shall  be  confined  in  jail  not  more  than  one  year,  and 
fined  not  exceeding  five  hundred  dollars.    (Code  1887,  §  3885.) 

Principals  In  the  first  degree. — Principals  in  the  first  degree  are 
those  who  are  the  immediate  perpetrators  of  the  act.  Mitchell's  Case, 
33  Orat.  868;  Horton's  Case,  99  Va.  848,  38  S.  E.  184;  Reynolds'  Case, 
33  Orat.  834. 

Principals  In  the  second  degree  are  those  who  did  not  with  their  own 
hands  commit  the  act,  but  were  present  aiding  and  abetting  It.  This 
presence  may  be  actual  or  constructive.     Id. 

Aiding  and  abetting — ^Mere  presence  not  sufficient. — Mere  presence  is 
not  sufBcient  to  render  one  guilty  of  aiding  and  abetting  the  commission 
of  crime.  There  must  be  something  done  or  said  by  him  showing  his 
consent  to  the  felonious  purpose  and  contributing  to  its  execution. 
Kemp's  Case,  80  Va.  443;  Reynolds'  Case,  33  Grat.  834;  Mitchell's  Case, 
33   Orat.   869. 

To  constitute  an  aider  or  abettor  it  is  essential  that  the  aider  and 
abettor  share  the  criminal  Intent  of  the  principal,  and,  if  a  reasonable 
doubt  exists  as  to  the  intention  of  a  party  in  interfering  in  a  fight  be- 
tween two  other  persons,  he  cannot  be  found  guilty  as  an  alder  and 
abettor.     Horton's  Case,  99  Va.  848,  38  S.  E.   184. 

Three  persons  go  together  to  rob  &  store.  One,  M.,  Is  posted  some 
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distance  from  the  house  to  watch;  and  the  other  two  obtain  admittance 
into  the  store-house,  kill  the  owner,  and  rob  the  store,  and  M.  shares  the 
booty.  Held,  M.  Is  principal  In  the  second  degree  of  the  crime  of  mur- 
der, and  may  be  punished  with  death.  Mitchell's  Case,  33  Grat.  846. 
See.  also,  Trim's  Case,  18  Orat.  983,  98  Am.  Dec.  766. 

As  to  liability  of  person  assisting  suicide,  see  8  Va.  Law  Reg.  924. 

Accessories  hetore  the  fact — Definition. — An  accessory  before  the 
fact  is  one  absent  at  the  commission  of  the  offense,  but  who  procures, 
encourages,  counsels,  or  commands  another  to  commit  It.     MIn.  Syn.  13. 

In  order  to  convict  one  as  accessory  before  the  fact,  though  it  is  not 
now  necessary  to  show  that  the  principal  felon  is  convicted,  it  Is  neces- 
sary to  show  that  the  substantive  offense  to  which  he  is  charged  as  being 
accessory  has  been  committed  by  the  principal  felon.     Hatcbett's  Case, 

75  Va.  932;  Maybush's  Case,  29  Grat.  859. 

And  if  a  person  has  been  convicted  of  subornation  of  perjury  and 
afterwards  the  person  whom  he  is  alleged  to  have  suborned  is  acquitted, 
the  court  should  grant  the  former  a  new  trial.  Maybush's  Case,  29 
Grat.  859. 

It  is  implied  by  statute  that  an  accessory  before  the  fact  shall  bt 
tried  and  convicted  as  an  accessory  before  the  fact,  though  he  shall  b6 
punished  as  if  he  were  a  principal  in  the  first  degree.     Hatcbett's  Case, 

76  Va.  931.  And  he  Is  not  liable  to  be  convicted  on  an  indictment  against 
him  as  principal.     Id.;  Thornton's  Case,  24  Grat.  669. 

Accetssory  after  tlie  fact  is  one  who,  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts,  or  assists  the  felon.  Wren's 
Case,  26  Grat.  952. 

The  reason. — Why  the  common  law  makes  such  a  one  a  criminal  is  that 
the  course  of  public  Justice  is  hindered  and  justice  Itself  Is  evaded  by 
facilitating  the  escape  of  the   felon.      Wren's  Case,    26   Grat.    952. 

What  constitutes  the  ojfenae. — (1)  The  felony  must  be  completed.  (2) 
He  must  know  that  the  felon  is  guilty.  (3)  He  must  receive,  relieve, 
comfort,  or  assist  him.     Wren's  Case,  26  Grat.  956. 

Implied  notice  is  not  sufficient;  actual  notice  must  be  brought  home  to 
the  accused.  Whether  he  had  such  notice  is  a  matter  of  fact  for  tha 
Jury.     Id. 

Te*t  for  accessory  after  the  fact. — ^The  true  test  whether  one  is  acces- 
sory after  the  fact  is  to  consider  whether  what  he  did  was  done  by  way 
of  personal  help  to  the  principal  with  a  view  of  enabling  his  principal  to 
elude  punishment,  the  kind  of  help  rendered  appearing  unimportant. 
Wren's  Case.  26  Grat.  952. 

The  failure  of  a  police  officer  to  make  an  arrest  when  he  knows  that 
a  felony  has  been  committed  does  not  constitute  him  an  accessory  after 
the  fact  to  the  felony  committed.  Wren's  Case,  26  Grat.  989,  996; 
Wren's  Case,  26  Grat.  952. 

IndJctment. — Indictment  against  an  accessory  need  not  aver  the  con- 
Tictlon  of  the  principal.  Williamson's  Case,  2  Va.  Cas.  211.  The  same 
count  may  contain  a  charge. of  murder  against  one  and  a  charge  of  being 
an  accessory  against  others.     Hawley's  Case,  76  Va.  847. 

Any  evidence  is  admissible  which  tends  to  show  the  relation  of  tha 
principal  with  the  allged  accessory.     Oliver's  Case,  77  Va.  690. 

A  verdict  finding  a  person  guilty  of  being  accessory  to  a  murder 
must  determine  the  degree  of  the  murder;  otherwise  it  Is  error.  William- 
son's  Case.  2  Va.  Cas.  211. 

For  discussion  of  the  several  degrees  of  guilt,  see  Min.  Syn.  11. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  162,  section  6. 

Sec.  4766.  Wbo  not  deemed  acceesaries  after  the  fact. — Bat  no 
person  in  the  relation  of  husband  and  wife,  parent  or  grand- 
'parent,  child  or  grandchild,  brother  or  sister,  by  consanguinity  or 
affinity,  or  servant  to  the  offender,  who,  after  the  commission  of  a 
telony,  shall  aid  or  assist  a  principal  felon  or  accessary  before  the 
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2  Va.-Ca8.   273;   Mortimer's  Case,  Id.   326;   Smith's  Case,   7   Grat.   593; 
Quann's  Case,  2  Va.  Cas.  89. 

Conviction  for  assault  no  bar  to  prosecution  for  felony.  Murphy's 
Case,  23  Grat.  960. 

JdentUv  of  person. — The  plea  must  also  aver  that  the  defendant  Is  the 
Identical  person  who  was  prosecuted  once  before  for  the  identical  offense 
(Justice's  Case,  81  Va.  209,  218);  and  acquittal  of  defendant's  associate 
cannot  be  pleaded  as  a  bar  (Williams'  Case,  85  Va.  607,  8  S.  E.  470). 

The  first  court  must  have  had  jurisdiction  (Day's  Case,  23  Grat.  916); 
and  a  pretended  judgment  of  a  court  in  fraud  of  the  jurisdiction  of 
another  court  cannot  bar  prosecution  before  the  proper  court  (Jackson's 
Case,  2  Va.  Cas.  601;  Dulin  v.  Lillard.  91  Va.  718,  20  S.  B.  821).  But 
see  Jones  t.  Morris,  97  Va.  43,  33  S.  E.  377. 

Acquittal  must  6e  on  merits. — It  must  appear  from  the  record  of  the 
first  case,  or  be  averred  in  the  plea  and  proved,  that  the-  acquittal  Vas 
on  the  merits.    Burress'  Case,  27  Grat.  934. 

Effect  on  second  trial  of  verdict  of  guilty  in  the  first  trial. — ^Where  of- 
fenses of  an  equal  degree  are  contained  iu  one  count,  and  a  verdict  of 
guilty  of  one  of  the  offenses  has  been  set  aside  at  the  instance  of  the 
accused,  this  is  a  waiver  of  his  jeopardy  as  to  both,  and  upon  a  new  trial 
lie  may  be  put  upon  trial  upon  the  whole  indictment.  Benton's  Case,  91 
Va.  783,  21  S.  E.  496. 

But  where  there  are  several  counts  a  verdict  of  guilty  on  one,  say- 
ing nothing  as  to  the  others,  operates  as  an  acquittal  upon  those  counts 
of  which  the  verdict  takes  no  notice.  Stuart's  Case,  28  Grat.  950;  Llth- 
gow's  Case,  2  Va.  Cas.  297;  Page's  Case,  9  Leigh  683;  Canada's  Case, 
22  Grat.  899;  Page's  Case,  26  Grat.  943;  Kirk's  Case,  9  Leigh  627; 
Richards'  Case,  81  Va.  110;  Briggs'  Case,  82  Va.  654. 

And  on  a  new  trial  this  advantage  la  not  waived,  whether  the  ver- 
dict is  set  aside  because  it  is  defective  or  because  it  is  contrary  to  the 
evidence.     Id. 

On  a  new  trial  one  cannot  be  tried  for  a  higher  offense  than  that 
of  which  he  was  convicted  on  the  last  trial.  Section  4918  and  notes; 
also  Benton's  Case,  91  Va.  790,  21  S.  E.  495. 

Verdict  ascertaining  illegal  punishment  no  bar  to  further  prosecn- 
tion. — ^A  verdict  ascertaining  a  shorter  term  of  imprisonment  than  the 
law  prescribes  will  be  reversed  by  the  appellate  court;  but  the  prisoner 
will  not  be  discharged,  but  will  be  remanded  for  another  trial.  Jones' 
Case,  20  Grat.  848;  Nemo's  Case,  2  Grat.  668;  Gibson's  Case,  .2  Va.  Cas. 
Ill;  Smith's  Case,  Id.  327;  Percavll's  Case,  4  Leigh  686;  Mills'  Case, 
7  Leigh  761;  Hatton's  Case,  3  Grat.  623;  Marshall's  Case,  6  Grat.  663, 
693;  Scott's  Case,  Id.  697.  See,  also.  Ex  parte  Marx,  86  Va.  47,  9  S.  E. 
476. 

Verdict  Imperfect,  no  bar. — Discharge  of  jury  after  rendering  a  ver- 
dict null  and  void  on  account  of  Imperfections  therein  Is  no  bar  to  a 
prosecution  under  the  same'  or  new  indictment.  Stuart's  Case,  28  Grat. 
961;   Gibson's  Case,  2  Va.  Cas.  70,  111. 

Generally. — Verdict  set  aside  for  variance  is  no  bar  to  a  second  in- 
dictment for  same  ofFense.  Adcock's  Case,  8  Grat.  663;  Burress'  Case, 
27  Grat.  934;  Robinson's  Case,  32  Grat.  866.  Nor  will  a  nolle  prosequi 
support  a  plea  of  autrefois  acquit.  Lindsay's  Case,  2  Va.  Cas.  346; 
Wortham's  Case,  5  Rand.  669;  McCann's  Case,  14  Grat.  670;  Archer's 
Case,  10  Grat.  627;  Randall's  Case,  24  Grat.  644.  Nor  will  the  quash- 
ing of  an  indictment  for  defective  replication  to  a  plea  in  abatement 
Souther's  Case,  7  Grat.  673.  The  removal  of  an  indictment  from  county 
to  corporation  invalidates  that  Indictment,  but  Is  no  bar  to  a  new  In- 
dictment. Marshall's  Case,  20  Grat.  845.  Nor  was  acquittal  in  ex- 
amining court  a  bar  to  Indictment  In  superior  court,  except  when  the 
record  showed  that  the  discharge  was  upon  an  examination  of  the  facts 
charged.  McCann's"  Case,  14  Grat.  570;  Lindsay's  Case,  2  Va.  Cas.  346; 
Wortham's  Case,  5  Rand.  669;  Myers'  Case,  1  Va.  Cas.  188;  Sorrell'S 
Case,  Id.  25 i$.  Nor  is  an  examination  before  a  justice  a  bar  to  further 
prosecution,  Wolverton's  Case,  76  Va,  909.  See,  also,  Ward  v.  Reasor, 
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98  >Va.  399,  36  S.  E.  470.  Nor  the  order  of  a  court  without  JurJsdlc- 
tioft  dismiBSing  the  case.  Dulin  t.  UUard,  91  Va.  718,  20  S.  E.  821.  Nor 
is  a  reversal,  at  the  instance  oi  the  prisoner,  of  the  Judgment  of  a  Jus- 
tice of  the  peace,  for  formal  defects  In  the  charge  of  a  misdemeanor. 
Watt's  Case,  99  Va.  872,  39  S.  E.  706. 

A.  conviction  for  an  assault  Is  a  bar  to  prosecution  for  a  riot;  an 
acquittal  for  manslaughter  a  bar  to  prosecution  for  murder;  '  an  ac- 
quittal for  murder  a  bar  to  prosecution  for  petit  treason.    Lambert's  Case, 

9  Leigh  606;   Kinney's  Case,  2  Va.  Cas.  139. 

Since  March  4,  1848,  discharge  of  the  Jury  when  they  fall  to  agree 
does  not  entitle  the  prisoner  to  'be  discharged  from  prosecution.  Wright's 
Case,  75  Va.  916;  Dye's  Case,  7  Orat.  662;  Jones'  Case,  86  Va:  742, 

10  S.  E.  1004.  See  article  in  7  Va.  Law  Reg.  498.  See  section  490.3 
and  notes. 

An  acquittal  is  not  vitiated  by  errors  not  objected  to  by  the  prisoner. 
Jones  V.  Morris,  97  Va.  43,  33  8.  E.  377. 

Section  4774  appeared  first  in  the  form  of  decisions  (Somervllle's 
Ca8e,~l  Va.  Cas.  164,  5  Am.  Dec.  514;  Myers'  Case,  1  Va.  Cag.  232; 
Quann's  Case,  2  Va.  Cas.  89;  Gibson's  Case,  Id.  Ill;  Vaughan's  Case, 
Id.  273;  Lindsay's  Case,  Id.  346;  Wortham's  Case,  6  Rand.  669),  and 
should  receive  the  same  construction  which  these  cases  intended  to  estab- 
lish, and  therefore  was  not  intended  to  repeal  the  three-term  law.  See 
Adcock's  Case,  8  Grat.  693   (dissenting  opinion  of  Judge  Field). 

On  the  subject  of  autrefois  acquit,  see  note.  Page's  Case,  26  Grat. 
951,  Va.  Rep.  Anno. 

Commented  on  in  note,  10  Va.  Law  Reg.  420,  661. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  152,  section  16. 

See.  4775.  Offense  against  two  or  more  statutes  or  two  or  more 
municipal  ordinances. — If  the  same  act  be  a  violation  of  two  or 
more  statutes,  or  of  two  or  more  municipal  ordinances,  a  prosecu- 
tion or  proceeding  under  one  of  such  acts  or  ordinances  shall  be  a 
bar  to  a  prosecution  under  the  other  or  others. 

Revisors*  Note. — ^Thi»  section  is  new.  In  Anington  t.  Com.,  87  Va. 
90,  12  8.  E.  824,  it  was  held  that  the  test  of  former  Jeopardy  is  "not 
wfacther  defendant  has  already  been  tried  for  the  same  act,  bnt  whether 
he  has  been  pnt  in  jeopardy  for  the  same  offense.  A  single  act  may  be  an 
offense  against  two  statutes,  and  if  each  statute  requires  proof  of  an 
additl  al  fact  which  the  other  does  not,  an  acquittal  or  conviction  nnd^ 
either  statute  does  not  exempt  the  defendant  from  prosecution  and  pun> 
Jshment  under  the  other."  And  hence,  in  that  case,  although  the  pris- 
oner liad  ctMnmltted  but  a  single  act,  as  it  violated  two  statutes,  ^e 
was  convicted  under  both.  The  two  statutes  in  the  case  mentioned  ere 
Tory  stanUar,  and  the  case  presMits  one  of  hardship.  The  same  act  may 
be  an  offense  against  the  State  and  against  the  United  States,  bat  the 
graeral  practice  has  been,  by  comity,  that  if  the  defendant  is  prosecuted 
in  one  Jurisdiction,  the  other  does  not  prosecute.  For  example,  the 
forging  of  a  national  ImuiIk  note  may  l>e  prosecuted  by  the  State  or  the 
United  States,  bnt  generally  »  person  prosecuted  for  such  forging  in  a 
State  court  is  not  prosecuted  in  the  federal  court,  or  vice  versa.  The 
court  first  taking  Jurisdiction  is  generally  allowed  to  have  exclusive  Juris- 
diction. On  the  same  principle,  a  person  prosecuted  under  one  statute 
sboold  not  for  the  same  act  be  prosecuted  under  more  tluui  one.  There 
are  a  great  many  minor  offenses  which  violate  not  only  State  statutes 
but  mnnlcipal  ordinances.  The  courts  generally  hold  that  a  prosecution 
under  one  is  not  a  bar  to  a  prosecution  under  another,  but  the  reasons 
assigned  are  far  from  ujoiform,  and  are  not  satisfactory.  Some  courts 
bold  that  thex  are  two  distinct  sovereignties;  others,  that  a  prosecution 
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under  a  mnnlcipal  ordinance  is  a  civil  and'  not  a  criminal  proceeding; 
and  stiil  others,  that  a  city  ordinance  Is  a  mere  by-law  or  police  regu- 
lation, and  uoes  not  punish  an  offense  against  the  dignity  of  the  State. 
Beale,  In  his  Criminal  Pleading  and  Practice,  say8:''*The  better  view  In 
such  a  case  appears  to  be  that  punishment  under  one  law  bars  prosecu- 
tion under  the  otI>er."  (Beale,  Crlm.  PI.  &  Pr.,  section  68.)  Gooley 
In  hu  Constitutional  Iilniitations,  page  242,  says  the  clear  weight  of  au- 
thority is  the  other  way,  and  the  monograpldc  note  in  92  Am.  St.  Rep. 
100  plainly  shows  that  Oooley  Is  correct.  It  is  not  an  uncommon  thing 
for  a  person  to  be  arrested  under  a  mnnlcipal  ordinance,  say,  for  dis- 
orderly conduct,  and  then  when  bron^t  before  the  mayor  or  police  Jus- 
tice, to  be  fined  under  several  ordinances  for  different  offenses.  In  8<Mne 
of  the  States  the  matter  is  regulated  by  statute.  See  cases  referred  to 
in  92  Am.  St.  Rep.,  at  page  101.  The  statute  as  prepared  by  the  revisors 
extends  only  to  cases  where  a  single  act' violates  two  statutes  or  two 
ordinance''.  They  are  of  opinion  that  it  should  be  extended  still  further 
to  case^  wlierc  a  single  act  violates  one  or  more  statutes  and  one  oi 
more  ordinances.  This  could  be  effected  by  inserting  In  the  section  In 
line  two  after  the  word  "ordinances"  the  words  "or  of  one  or  more  stat- 
utes and  aisd  one  or  more  such  ordinances.**  • 

Sec.  4776.  How  accused  may  be  convicted  of  felony. — No  person 
shall  be  convicted  of  felony,  unless  by  his  confession  of  guilt  in 
court,  or  by  his  plea,  or  by  the  verdict  of  a  jury,  accepted  and 
recorded  by  the  court.    (Code  1887,  §  3895.) 

Revisors*  Note. — This  section  as  it  stood  bafore  the  revision  con- 
tained the  words  "or  demurrer'*  after  "plea.**  At  common  law  a  defraid- 
ant  could  be  convicted  of  a  felony  on  a  demurrer  (1  Bish.  New  Crlnt. 
Pro.,  section  782;  Davis'  Crbn.  L<aw,  page  447),  but  this  was  never  the 
law  In  Virginia. 

As  to  confessions  of  the  accused  out  of  court,  see  note  to  Schwartz's 
Case,  27  Grat.  1026,  1033,  Va.  Rep.  Anno.;  also  the  following  cases: 
Moore  v.  Com.,  2  Leigh  701;  Barheart  ▼.  Com.,  9  Leigh  671;  Finn  v. 
Com.,  5  Rand.  701;  Hunter  v.  Com.,  7  Grat.  641,  56  Am.  Dec.  121; 
Smith  T.  Com.,  10  Grat.  734,  739;  &hifflet  t.  Com..  14  Grat.  652;  Vaughan 
V.  Com.,  17  Grat.  676;  Thompson  y.  Com.,  20  Grat.  724;  Smith  v.  Com., 
21  Grat.  809;  Venable  v.  Com.,  24  Grat.  639;  Little  v.  Com.,  25  Grat. 
921;  Page  v.  Com.,  27  Grat.  964;  Wolf  v.  Com..  30  Grat.  833;  Mitchell  v. 
Com.,  33  Grat.  845;  Parrlsh  v.  Com.,  81  Va.  1;  Sprouse  v.  Cora..  Id.  374; 
Early  v.  Com.,  86  Va.  928,  11  S.  E.  795;  Hlte  v.  Com.,  96  Vs.  494,  31 
S.  B.  895;  Flick  v.  Com.,  97  Va.  766,  34  S.  E.  39 

Sec.  4777.    Approvers. — Approvers  shall  not  be  admitted  in  any 

case.    (Code  1887,  §  3896.) 

The  doctrine  of  approvement  has  never  been  the  law  of  this  state. 
Oliver's  Case,  77  Va.  590;  Byrd's  Case,  2  Va.  Cas.  492. 

Sec.  4778,  Right  of  accused  to  testify. — In  any  case  of  felony  or 
misdemeanor,  the  accused  may  be  sworn  and  examined  in  bis  owu 
behalf,  and  if  so  sworn  and  examined,  he  shall  be  deemed  to  have 
waived  bis  privilege  of  not  giving  evidence  against  himself,  and 
shall  be  subject  to  cross-examination  as  any  other  witness;  but  his 
failure  to  testify  shall  create  no  presumption  against  him,  nor  be 
the  subject  of  any  comment  before  the  court  or  jury  by  the  'prose- 
cuting attorney.   (Code  1887,  §   3897.) 

Revisors*  Note.— -Under  this  section  as  it  stood  before  the  revision, 
some  doubt  was  exinressed  as  to  the  meaning  of  the  phrase  "subject  to 
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croa»-CT<mihiiitloii  as  anjr  other  witness."  This  donht  was  as  to  whether 
the  accused  waives  his  privilege  of  not  testifying  against  himself  and 
mair  stop  at  any  stage  when  a  question  is  asked  which  woold  tend  to 
Incriminate  him.  WliUe  the  revisors  did  not  concur  in  this  doubt,  they 
thought  it  well  to  put  the  langnage  of  the  section  in  such  form  as  would 
.settle  the  question,  expressly  declaring  that  if  the  accused  be  "so  sworn 
and  examined,  he  shall  be  deemed  to  have  waived  his  privilege  of  not 
giving  evidence  against  himself." 

Sec.  3900  of  the  Code  of  1887  provided  that  "No  person,  who  Is 
not  Jointly  tried  with  the  defendant,  shall  be  incompetent  to  testify 
In  any  prosecution  by  reason  of  interest  in  the  subject-matter  thereof." 
The  history  of  this  section  is  given  in  Lasier's  Case,  10  Orat.  718,  de> 
cided  In  18S&  At  that  time  the  common  law  disqualification  of  inta«st 
existed.  This  disqualification  on  account  of  Interest  was  removed  by 
Acts  186047,  p.  615  (now  section  6208  of  the  C!ode),  and  the  ri^t  of  an 
accused  person  to  testify  in  his  own  behalf  was  given  by  Acts  1885-86, 
p.  31  (now  section  4778  of  the  Code).  As  these  two  sections  remove  all 
disqualifications  of  the  defendant  to  testify,  whether  Jointly  tried  or  not, 
there  was  no  further  need  for  the  existence  of  section  8000  of  the  Code 
of  1887.     It  has,  therefore,  been  omitted  and  thereby  repealed. 

The  present  statate  affirms  the  doctrine  of  Price's  Case,  77  Va.  398. 

If  exception  to  the  prosecuting  attorney's  comment  on  the  prisoner's 
failure  to  testify  is  not  talten  till  after  verdict,  it  is  too  late,  if  under  all 
the  circumstances  a  proper  verdict  has  been  rendered  and  the  accused 
not  injored.  Price's  Case,  77  Va.  395;  Bull's  Case,  14  Orat.  613;  Read's 
Case.  22  Grat.  924;  Stoneman'a  Case,  25  Orat.  905. 

Remark  of  prosecuting  attorney  to  the  Jury  that  prisoner  had  not 
accounted  for  his  whereabouts  at  time  of  homicide  nor  his  flight  from 
the  state,  without  allusion  to  his  failure  to  testify,  comes  not  within  this 
section.     Sutton's  Case,  85  Va.  128,  7  S.  E.  323. 

Remark  of  prosecuting  attorney  that  "though  he  had  no  right  to 
swear  any  man  accused  of  crime,  he  had  the  right  to  prove  his  state- 
ments," Is  no  violation  of  this  section.  Sawyer's  Case,  88  Va.  356,  13 
S.    E.    708. 

Discussed,  4  Va.  Law  J.  712;  6  Va.  Law  J.  342;  6  Va.  Law  J.  645; 
10  Va.  Law  J.  60;   15  Va.  Law  J.  553. 

Cited  but  not  construed,  Saunders  v.  Baldwin,  112  Va.  431,  71 
S.   E.    620. 

See  article,  10  Va.  Law  Reg.  843. 

For  W.  Va.  decisions  on  similar  statute,  see  Justia'  Annotations, 
chapter  162,  section  19. 

Sec.  4779.  Oonvicts  as  witnesses. — Conviction  of  felony  or  perjnry 

shall  not  render  the  convict  incompetent  to  testify,  but  the  fact  of 

conviction  may  be  shown  in  evidence  to  aflfect  his  credit.     (Code 

1887,  §  3898.) 

Revisors'  Note. — Section  8808  of  the  Code  of  1887  is  as  follows: 
**Kzcept  where  it  Is  otherwise  expressly  provided,  a  person  convicted  of 
tdony  shall  not  be  a  witness,  unless  be  has  been  pardoned  or  punished 
therefor,  and  a  person  convicted  of  perjury  shall  not  be  a  witness,  al- 
thoo^  pardoned  or  punished."  The  revisors  were  of  opinion  that  con- 
viction of  felony  or  perjury  should  Ko  to  the  weiglit  of  the  evidence  and 
not  to  the  competency  of  the  witness.  See  section  4405  and  revisors' 
note. 

For  cases  under  this  section  as  it  formerly  stood  In  Code  of  1887, 
see  Brown's  Case,  86  Va.  935,  11  S.  E.  799;  10  Va.  L.  Reg.  849;  QuilUn's 
Case,  105  Va.  874,  64  S.  E.  383;  Davidson  v.  Watts,  111  Va.  394,  69  S.  E. 
328.  and  note  16  Va.  L.  Reg.  689;  Samuel's  Case,  110  Va.  901,  20  Ann. 
Caa.  380,  66  8.  E.  222;  Kain  v.  Angle,  111  Va.  415,  69  S.  E.  355. 
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As  to  what  la  a  felony,  see  section  4758  and  notes;  also  Benton's 
Case,  89  Va.  670,  16  S-  E.  726.     See,  also,  Barbour's  Case,  80  Va.  2»0. 

Sec.  4780.  Person  prosecnted  for  unlawful  gamin^f  disqualified  to 
testify  ajrainat  witness  for  Statei;  witness  for  State  exempt  from* 
such  prosecution;  compelled  to  testify,  etc. — No  person  prosecuted 
for  unlawful  gaming  shall  be  competent  to  testify  against  a  witness 
for  the  Commonwealth  in  such  prosecution,  touching  any  unlawful 
gaming  committed  by  him  prior  to  the  commencement  of  such 
prosecution;  nor  shall  any  witness  giving  evidence,  either  before 
the  grand  jury  or  the  court  in  such  prosecution,  be  ever  proceeded 
against  for  any  offense  of  unlawful  gaming  committed  by  him  at 
the  time  and  place  indicated  in  such  prosecution;  but  such  witness 
shall  be  compelled  to  testify,  and  for  refusing  to  answer  questions, 
may  by  the  court  be  fined  a  sum  not  exceeding  five  hundred  dol- 
lars, and  be  imprisoned  for  a  term  not  exceeding  six  months.  (Code 
1887,  §  3899.) 

This  section  secures  full  protection  to  witnesses  testifying  in  prose- 
cution for  unlawful  gaming,  and  a  witness  before  the  grand  jury  is  not 
justified  in  refusing  to  testify  o/i  the  ground  that  his  answer  will  tend 
to  criminate  and  disgrace  him.  Kendrick's  Case,  78  Va.  490;  Temple's 
Case,  75  Va.   892.     See  section  '4425  and  notes. 

Sec.  4781.  When  statement  by  accused  as  a  witness  not  reiceived 
as  evidence. — In  a  criminal  prosecution,  other  than  for  perjury,  or 
in  an  action  on  a  penal  statute,  evidence  shall  not  be  given  against 
the  accused  of  any  statement  made  by  him  as  a  witness  upon  a 
legal  examination,  unless  such  statement  was  made  when  examined 
as  a  witness  in  his  own  behalf.     (Code  1887,  §  3901.) 

Under  section  22,  chapter  195,  Code  1873  (the  same  as  this  with 
the  exception  that  the  clause,  "unless  such  statement  was  made  when  ex- 
amined as  a  witness  in  his  own  behalf."  does  not  occur  therein),  it  .was 
held:  Evidence  that  the  statements  of  a  witness  for  the  accused  conflict 
with  the  testimony  of  the  accused  as  delivered  on  his  examination  as  a 
witness  at  a  former  trial  is  inadmissible.  Kirby's  Case,  77  Va.  681.  46 
Am.  Rep.  747. 

Statements  made  by  a  person  as  a  witness  for  the  plaintiff  upon  a 
legal  examination  touching  a  matter  in  which  be  is  jointly  Interested 
with  the  plaintiff  are  not  excluded  under  this  section  when  he  is  subse- 
quently indicted  for  crime.     Hansel  v.  Com.,  118  Va.  803,  88  S.  E.  166. 

Cited  but  not  construed,  Mullin's  Case,  113  Va.  787,  76  S.  E.   193. 

Discussed,  5  Va.  Law.  3.  342. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  152,  section  20. 

Sec.  4782.  How  misdemeanors  punished. — A  misdemeanor,  for 
which  no  punishment  or  no  maximum  punishment  is  prescribed  by 
statute,  shall  be  punished  by  fine  not  exceeding  five  hundred  dollars 
or  confinement  in  jail  not  exceeding  twelve  months,  or  both,  in  the 
discretion  of  the  jury  or  of  the  justice,  or  of  the  court  trying  the 
case  without  a  jury.    (Code  1887,  §  3902;  1902-3-4,  p.  784.) 

Revisors*'  Note.— As  this  section  stood  before  the  revision  it  read  as 
follows:  "A  misdemeanor,  for  which.no  punishment  is  pre8cril>ed  by  stat- 
ate,  shall  be  punished  by  fine  or  confinement  in  Jail,  or  both,  In  the  dls> 
cretion  of  the  Jury,  or  of  the  court  trying  the  case  without  a  Jury."  It 
will  be  observed  that  the  revised  section  'ap|»Ues  as  well  to  those  cases 
(1956) 
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wfaec«  no  nMudnniin  punlahinent  Is  prescribed  bjr  statnte  as  to  those  cases 
wheiv  no  pnnlsbment  whatever  is  elsewhere  prescribed,  and  that  in  both 
dasses  of  cases,  this  section  fixes  a  nuudmum.  The  revlsortt  were  of 
oplnloii  tliat  Jail  sentences  of  more,  than  one  year  shonld  not  be  per* 
inltted.  There  are  unmerons  misdemeanors  thronghoat  the  Code  which 
are  dependent  upon  this  section  for  their  pnnlblunent.  In  the  infliction 
of  which  much  discretion  is  allowed  the  <»art.  Jury  or  Justice,  as  the 
case  may  be,  in  order  to  malce  the  pnnlshment  fit  the  crime,  in  view  of 
all  the  drcnmstanccs  of  the  case. 

See  Gregory's  Forms  Nos.  694,  701,  702. 

Sec.  4783.  How  term  of  confinement,  or  amount  of  fine,  of  person 
convicted  of  felony  ia  ascertained. — The  term  of  confinement  in  the 
penitentiary,  or  in  jail,  of  a  person  convicted  of  felony,  if  that 
punishment  is  prescribed,  and  the  amount  of  the  fine,  if  the  felony 
be  also  punishable  by  fine,  shall  be  ascertained  by  the  jury,  if  there 
be  one,  or  by  the  court  trying  the  case  without  a  juiry,  so  far  as 
the  term  of  confinement  and  the  amount  of  the  fine  are  not  fixed 
by  law.     (Code  1887,  §  3903;  1902-3-4,  p.  784.) 

In  this  section  it  appears  that  there  may  be  felonies  which  are 
punished  otherwise  than  by  death  or  confinement  in  the  penitentiary. 
Quillin's  Case,  105  Va.  874,  54  S.  E.  333. 

Sec.  4784.  Who  to  ascertain  the  punishment  in  criminal  cases 
tried  hy  jvacj. — ^The  punishment  in  all  criminal  cases  tried  by  a 
jury  shall  be  oseeetained  by  the  jury  trying  the  same  within  the  lim- 
its prescribed  by  law.    (Code  1887,  §  3904.) 

Revlsors'  Ifote.^ — The  proviso  annexed  to  the  original  act  has  been 
omitted,  becaose  there  are  many  technical  misdemeanors  which  are  in- 
significant, and  it  was  deemed  best  to  leave  the  punishment  to  the  tribn- 
nal  trying  the  case,  without  a  minimnm.  As  the  Judge  or  Justice  trying 
the  case  mnst  necessarily  Impose  the  punishment  within  the  limits  pre- 
ecrlbed  by  law,  the  portions  of  tiie  section  referring  to  the  Judge  and 
Justice  have  been  omitted. 

If  an  indictment  be  against  several,  the  fine  should  be  several  against 
each  defendant  (Jones'  Case,  1  Call  565),  even  though  the  two  defend- 
ants be  man  and  wife  (Ray's  Case,  1  Va.  Cas.  2^2).  There  could  not  be 
Judgment  for  fine  and  costs  at  one  term  and  for  imprisonment  at  another 
term.     The  first  judgment  is  final.     Pifer's  Case,  14  Grat.  710. 

As  to  the  power  of  the  court  under  the  law  as  it  was  aforetime  to 
superadd  punishment  to  the  fine  imposed  by  the  Jury  in  all  cases  of  mis- 
demeanor, whether  existing  at  common  law  or  prescribed  by  statute,  in 
which  punishment  by  imprisonment  was  not  expressly  or  by  necessary 
Implication  taken  away  by  some  enactment,  see  Davis'  Cr.  Law  471; 
House's  Case,  8  Leigh  755;  Pifer's  Case,  14  Grat.  710;  Crump's  Case,  1 
Va.  Cas.  172;  Frye's  Case,  Id.  19. 

How  person  In  Jail  under  caplaa  pro  fine  released,  see  section  4962. 

Sec.  4786.  When  person  convicted  oi  petit  larceny  has  been  before 
sentenced  for  like  ofTense,  how  to  be  confined. — ^When  a  person  ia 
convicted  of  petit  larceny,  and  it  is  alleged  in  the  indictment  on 
which  he  is  couA-icted,  and  admitted,  or,  by  the  jury  or  justice  be- 
fore whom  he  is  tried,  found,  that  he  has  been  before  sentenced  in 
the  United  States  for  the  like  offense,  he  shall  be  confined  in  jail 
not  less  than  thirty  d^ys  nor  more  than  one  year;  and  for  a  third. 
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or  any  subsequent  offense,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  two  years.    (Code  1887,  §  3907.) 

An  indictment  under  this  section,  charging  previous  conTiction  of 
and  sentence  for  petit  larceny,  Is  an  Indictmedt  for  a  felony,  even  though 
the  second  count,  because  of  defects,  charges  only  a  misdemeanor.  Rider's 
Case,  16  Grat.  499;  Pryor's  Case,  2  Va.  Dec.  479,  26  S.  E.  864. 

The  redress  afforded  by  this  section  is  cumulative  merely,  and  leaves 
unimpaired  the  authority  of  the  Commonwealth  to  prosecute  and  punish 
an  offender  Independently  for  successive  offenses  of  petit  larceny,  and 
when  it  so  elects  to  proceed  the  punishment  of  the  crime  is  unaffected 
by  the  tact  that  he  may  have  before  been  sentenced  in  the  United  States 
for  a  like  offense  and  the  punishment  in  such  case  is  that  prescribed 
by  section  4440.     Satterfield  v.  Com.,  105  Va.  867,  52  S.  E.  979. 

Where  an  indictment  charged  that  accused  bad  been  twice  before 
convicted  for  a  like  offense,  describing  the  warrants,  which  charged  that 
accused  did  unlawfully  take,  steal,  and  carry  away,  etc.,  without  aver- 
ring the  taking  was  felonious,  held,  that  the  indictment  was  sufDctent 
In  such  cases  under  this  section.    Id. 

The  verdict  is  not  defective  for  failing  to  show  that  it  was  given  for 
having  been  twice  before  convicted  of  like  offense  where  it  finds  the 
prisoner  guilty  "as  charged  In  the  indictment."    Id. 

As  to  a  record  showing  a  previous  conviction  for  petit  larceny,  see 
Pryor's  Case,  2  Va.  Dec.  479,  26  S.  E.  864. 

See  section  6054. 

For  West  Virginia  decisions  on  similar  statute,  see  Justls'  Annota- 
tions, chapter  162,  section  26. 

Sec.  4786.  In  convictions  for  two  or  more  offenses  confinement  to 
commence  after  previous  term  expires. — ^When  any  person  is  con- 
victed of  two  or  more  offenses,  before  sentence  is  pronounced  for 
either,  the  confinement  to  which  he  may  be  sentenced  upon  the  sec- 
ond, or  any  subsequent  conviction,  shall  commence  at  the  termina- 
tion of  the  previous  term  or  terms  of  confinement.  (Code  1887, 
§  3908.) 

The  rule  of  this  section  was  enunciated  in  Leath's  Cases,  1  Va. 
Gas.  161. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  162.  section  26. 

Sec.  4787.  Clerks  to  keep  registers  of  descriptive  lists  of  persons 
convicted  of  felony,  etc.;  form  of  regfister;  photographs  of  convict 
may  be  taken;  copy  of  lists  and  photographs  to  be  evidence  of  iden- 
tity, etc. — The  clerk  of  the  circuit  court  of  each  county  and  of  the 
circuit,  corporation,  or  hustings  court  of  each  corporation  shall  keep 
a  register  of  full  and  accurate  descriptive  lists  of  every  person 
convicted  in  his  own  c(5urt  of  felony  or  other  infamous  offense.  Such 
register  shall  be  kept  written  up,  well  indexed.  Each  list  shall  be 
duly  attested  by  said  clerk,  and  the  same  shall  be  open  to  public 
inspection  at  all  reasonable  hours :  provided,  however,  that  in  cities 
which  have  both  a  circuit  and  a  corporation  court  such  register 
shall  be  kept  by  the  clerk  of  the  corporation  court  only,  but  the  clerk 
of  the  circuit  court  shall,  within  ten  days  from  the  date  of  convic- 
tion of  any  person  in  his  court  of  any  felony  or  other  infamous 
offense,  deliver  to  the  clerk  of  the  corporation  court  for  record  in 
asid  register  an  attested  descriptive  list  of  the  persons  so  con- 
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victed  in  the  form  herein  prescribed.  For  the  service  mentioned  in 
this  section  the  said  clerks  shall  each  be  entitled  to  a  fee  of  fifty 
cents,  to  be  paid  out  of  the  State  treasury. 

Whenever  directed  so  to  do  by  the  judge  or  any  court  in  which 
the  case  has  been  tried  the  sheriff,  sergeant,  or  chief  of  police  of 
such  county  or  corporation  shall  cause  to  be  taken  the  photograph 
of  such  convict,  and  the  clerk  of  said  court  shall  file  a  copy  of 
such  photograph  with  the  records  of  the  case:  provided,  however, 
that  the  costs  of  taking  such  photograph  shall  not  be  paid  out  of 
the  treasury  of  the  Commonwealth. 

A  duly  certified  and  attested  copy  of  such  descriptive  list  and 
such  photograph  may  be  used  as  prima  facie  evidence  of  the  facts 
therein  stated  or  shown  in  any  question  of  identity. 

Such  register  shall  be  in  the  following  form : 
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(Code  1887,  §  3909;  1897-8,  p.  620;  1902-3-4,  p.  784.) 

Sec.  4788.  Jtidges  to  see  that  clerk  observes  theae  provisions. — 
The  judges  of  the  respective  courts  shall  take  care  that  the  pro- 
visions of  the  preceding  section  are  punctually  and  properly  carried 
out  by  their  respective  clerks.  (Code  1887,  §  3911;  1902-34,  p. 
784.) 
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TITLE  41. 

Proceedings  in  Criminal  Cases. 

Ch.  189.  For  preventing  the  commission  of  crimes. 

190.  Coroners'  inquests. 

191.  Search  warrants. 

192.  Arrest,  commitment,  and  bail. 

193.  Grand  juries. 

194.  Presentments,  indictments,  and  informations,  and  process 

thereon. 

195.  Trial  and  its  incidents. 

196.  Exceptions,  writs  of  error,  and  execution  of  judgment. 

197.  Taxation  and  allowance  of  costs  in  criminal  cases. 

198.  General  provisions  as  to  proceedings  in  criminal  cases. 


CHAPTER' 189. 


For  PreventfiiK  the    Gommlssion  of  Orlmes. 


Sec  Sec 

4789.  Who     conservators    of    the 

peace  may  bind  to  good  be- 
havior. 4798 

4790.  Their    duty,    on     complaint 

that  a  crime  is  intended.  4799 

4791.  The    proceeding    when    ac- 

cused appears.  4800, 

4792.  When  appeal  may  be  taken;       4801 

fi^ltnesses  to  be  recognized." 

4793.  Power  of  the  court  \»hen  ap- 
peal taken. 

4794.  Its  power  when  accused  com-      4802 

mltted  to  Jail.  4803 

4796.  When    person   going   armed 

required    to    give    recognl-      4804 
zance,  with  right  of  appeal. 

4796.  When  court,  or  conservator, 

etc.,  may,  without  process 
or  proof,  require  recogni- 
zance. 4805 

4797.  Circuit  courts  may  appoint      ^ 


special  police;  their  pay, 
etc.;  how  allowed  and  paid. 

May  remove  any  of  them  and 
appoint  others. 

Removal  from  county  creates 

.  vacancy;   how  filled. 

Bond  of  police. 

Their  authority,  etc.,  coa- 
flned  to  limits  of  county; 
what,  evidence  of  their  of- 
fice. 

Their  duties  and  powers. 

Duty  of  Justice;  may  bind  to 
good  behavior,  etc. 

Appointment  of  conservator 
of  the  peace  at  watering 
place,  university  or  college, 
or  manufacturing  plant;  fals 

Jurisdiction. 

Appointment  of  policeman ; 
bond  required. 


Sec.  4789.  Who  conservators  of  the  peace  may  bind  to  good  be- 
havior.— ^Every  judge  throughout  the  State  and  every  justice,  com- 
missioner in  chancery,  notary,  and  county  surveyor  while  in  the 
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p«rfonnance  of  the  duties  of  his  office  within  *his  county  or  cor- 
poration shall  be  a  conservator  of  the  peace,  and  may  require  from 
persons  not  of  good  fame  security  for  their  good  behavior  f oir  a 
term  not  exceeding  one  year.  It  shall  be  the  duty  of  every  con- 
servator of  the  peace  to  arrest  without  a  warrant  for  felonies  com- 
mitted in  his  presence,  or  upon  reasonable  suspicion  of  felony,  .and 
for  breaches  of  the  peace,  and  all  misdemeanors  of- whatever. char- 
acter committed  in  his  presence.  (Code  1887,  §  3912;  1891-2,  p 
980.) 

Revlson'  Npte. — ^The  last  sentence  is  new. 

It  seeins  that  courts,  as  well  as  individual  magistrates,  are  conser- 
vators of  the  peace.  Marshall,  J.,  in  U.  S.  v.  Burr,  1  Burr's  Trial  (Philia. 
Ed.)   7»,  80. 

The  county  court  had  authority  to  require  a  party  to  enter  ipto  a 
recognizance  to  keep  the  peace.    Welling's  Case,  6  Grat.  670. 

Sec.  4790.  Their  duty,  on  complaint  that  a  crime  is  intended.^ — 
If  complaint  be  made  to  any  such  conservator  that  there  is  good 
cause  to  fear  that  a  person  intends  to  commit  an  offense  against 
the  person  or  property  of  another,  he  shall  examine  on  oath  the 
complainant,  and  any  witness  who  may  be  produced,  reduce  the 
complaint  to  writing,  and  cause  it  to  be  signed  by  the  complain- 
ant ;  and  if  it  appear  proper,  such  conservator  shall  issue  a  \>drrant, 
reciting  the  complaint,  and  requiring  the  person  complained,  of 
forthwith  to  be  apprehended  and  brought  before  him  or  some  other 
conservator.    (Code  1887,  §3913,  3914.) 

'  "Probable  cause"  (or  good  cause)  Is  a  reasonable  ground  of  sus- 
picion, supported  iby  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  bis  belief  that  the  person  accused  is  guilty  of 
the  offense  with  which  he  is  charged.  Spengler  v.  Davy,  15  Orat.  388. 
See,  also,  Scott  ft  Boyd  v.  Shelor,   28  Grat.   891. 

A  warrant  directing  the  "associates"  of  the  person  named  to  be  ar- 
rested, without  mentioning  the  names  of  such  associates,  is  illegal  and 
void  as  to  them.     Wells  v.  Jackson,  3  Munf.  468. 

The  warrant  must  be  executed  by  a  sworn  officer,  and  not  by'  an 
individual  selected  by  the  prosecutor.     Wells  v.  Jackson,  3  Munf.  458. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  153,  sections  2,  3. 

Sec.  4791.  The  proceeding  when  accused  appears. — ^When  such 
person  appears,  if  the  conservator,  on  hearing  the  parties,  consider 
that  there  is  not  good  cause  for  the  complaint,  he  ^shall  discharge 
the  said  person,  and  may  give  judgment  in  his  favor  against  the 
complainant  for  his  costs.  If  he  consider  that  there  is  good  cause 
therefor,  he  mav  require  a  recognizance  of  the  person  against  whom 
it  is,  and  give  judgment  against  him  for  the  costs  of  the  prosecu- 
tion, or  any  part  thereof;  and,  unless  such  recognizance  be  given. 
he.  shall  commit  him  to  jail  by  a  warrant,  stating  -the  sum  alid  time 
in  and  for  which  the  recognizance  is-  directed.  The  person,  giving 
judgment  under  this  section  for  costs,  may  issue  a  writ  of  fieri  facias 
thereon,  if  an  appeal  be  not  allowed ;  and  proceedings  thereupon  may 
be  according  to  sections  six  thousand  and  thirty  and  six  thousand 

and  thirty-two.    (Code  1887,  §  3915.) 
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ment  made  by  the  court,  attested  by  the  clerk  of  such  court,  shall 
in  all  cases  be  received  as  isvidence  of  their  official  character.  (Code 
1887,  §  3926.)  .    ,  •         , 

See.  4802.  Their  duties  and  powers.— It '  shall  be  the  duty  of 
said  police  to  apprehend  and  carry  before  a  justice,  to  be  dealt 
with  according  to  law,  all  persons  whom  they  may  be  directed  by 
the  warrant  of  a  justice  to  apprehend,  or  whom  they  have  cause  to 
suspect  have  violated,  or  intend  to  violate  any  law  of  the  State ; 
and  they  may  execute  any  search  warrant  issued  by  a  justice  of 
their  county  under  sections  forty-feight  hundred  and  nineteen,  and 
forty-eight  hundred  and  twenty.  If  such  property  as  is  mentioned 
in  said  sections  be  found,  the  policie  shall  proceed  as  an  officer 
acting  under  chapter  one  hundred  and  ninety-one  of  this  Code,  and 
they  shall  have  the  same  authority  as  a  justice  to  require  any  per- 
son to  aid  in  making  an  arrest.    (Code  1887,  §  3927.) 

Bevtsors'  Note. — ^Under  this  section  as  It  formerly  stood,  the  pro- 
Tlslon  for  m  search  warrant  was- not  in  harmony  with  search  warrants 
IMTovMed  for  In  other  sections  of  the  Code,  hence  there  has  been  a  change 
In  this  frespect.' 

'  '  A  policeman  who  does  not  use  more  force  than  necessary  to  arrest 
a  person  engaged  in  disorderly  conduct,  and  who  resists  the  policeman, 
is  not  guilty  of  an  assault  and  battery.     Mesmer's  Case,  26  Orat.  976. 

Sec.  4803.    Duty  of  justice;  may  bind  to  .good  behavior,-  etc.— rln 

all  cases,  arising  under  the  preceding  section,  the  justice,  before 
whom  the  person  so  arrested  is  brought,  shall  examine  into  the  case 
and  dispose  of  the  same  according  to  law;  and,  if  he  think  the 
person  so  apprehended  ought  to  enter  into  a  recognizance  to  keep 
the  peace  and  be  of  good  behavior,  he  shall  .require  him  to  do  so, 
and  in  default  thereof  such  person  may  be  committed  to  jail.  (Code 
1887,  §  3928.) 

Sec.  4804.  Appointment  of  conservator  of  the  peace  at  watering 
place,  university  or  coUege,  or  manufacturing  plant;  his  Jurisdic- 
tion.'— ^The  circuit  court,  or  the  judge  ipi  vacation  of  the  circuit 
court  of  any  county  in  which  any  watering  place  or  manufacturing 
plant,  or  in  which  the  University  of  Virginia,  or  any  incorporated 
college,  is  located,  may,  upon  the  application  of  the  proprietors  of 
such  watering  place,  or  such  manufacturing  plant,  or  of  the  board 
of  visitors  of  such  university  .or  other  constituted  authority  of  such 
college,  appoint  some  citizen  of  the  Commonwealth  conservator  of 
the  peaccj  who  shall  hold  his  office  for  one  year  from  ihe  time  of 
his  appointment, '  and  whcfse  jurisdiction  shall  e^ttend  over  the 
grounds  attached  to  such  watering  place,  manufacturing  plant, 
university,  or  college  within  such  limits  as  shall  be  prescribed  in 
the  order  appointing  such  conservator.  He  shall,  within  the  limits 
for  which  he  is' appointed,  have  the  powers  and  jurisdiction  of  any 
other  conservator  of  the  peace.  (Code  1887,  §§  3929,  3930;  1901-2, 
p.  372;  1902-34,  p.  749.) 

Revisors*  Note. — ^Tbe  last  sentence  is  new,  and  takes  the  place  of 
(1964) 
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section  8080  of  the  former  Code,  as  amended.  That  section  has  beei\ 
omitted  and  rQ>ealed  as  of  donbtful  constitutionality. 

Sec.  4806.    Appointment  of  policeman;  bond  required. — ^The  eourt 

or  judge  mentioned  in  the  preceding  section  may  also  appoint,  for 
the  places  mentioned  in  that  section,  some  citizen  a  policeman,  with 
the  powers  and  duties  of  a  constable,  except  that  he  shall  not  have 
aathority  to  execute  civil  process.  Before  any  such  policeman  as 
la  mentioned  in  this  section  shall  enter  upon  the  duties  of  his 
office,  he  shall  enter  into  bond  with  approved  security  before  the 
county  clerk  of  the  county  for  which  he  is  (appointed  in  the  penalty 
of  five  hundred  dollars,  with  condition  for  the  faithful  discharge  of 
his  official  duties.    (Code  1887,  §  3931.) 

Kevlsors*  Note. — ^The  provision  for  an  oath. has  been  omitted  because 
covered  by  section  iae».     The  portion  of  the  section  requiring  a  bond  is 
It  seined  to_  the  reyisors  that  a  bond  ought  to  be  required. 


OHAPTEB  190. 
Coroners'  Inquests. 


4806.  Upon  notice  of  a  sadden,  vio- 

lent, unnatural  or  suspi- 
cious death,  what  coroner 
to  act;  his  warrant. 

4807.  Summons  to  witnesses. 

4808.  How  warrant  and  summons 

executed. 

4809.  The  Jury;  their  oath. 

4810.  How  witnesses  compelled  to 

attend;  how  their  evidence 
taken. 

4811.  Inquisition  of  the  Jury;   Its 

form. 

4812.  Inquisition,     evidence,    etc., 

to  be  returned  to  court; 
witnesses  to  be  recognised. 

4813.  Warrant    for  arrest  of    ac- 

Sec.  4806.  Upon  notice  of  a  sadden,  violent),  unnatural  or  suspi- 
cions  deatli,  what  coroner  to  act;  his  warrant. — ^Upon  notice  of  a 
sadden,  violent,  unnatural  or  suspiciouiS  death  the  coroner  of  the 
city  of  Richmond,  if  the  dead  body  be  in  the  penitentiary,  and  in 
any  other  case  the  coroner  of  the  county  or  corporation  in  which 
the  dead  body  is,  shall  view  the  body  and  make  inquiry  into' the 
circumstances  of  the  said  death,  and  after  an  inquiry  had  as  afore- 
said, if  facts  are  revealed  sufficient  to  create  in  the  mind  of  the 
said  coroner  a  reasonable  belief  that  the  person  whose  body  he 
shall  have  been  called  to  view  came  to  his  or  her  death  by  murder 

(1965) 


cused,  by  whom  Issued  and 
how  returnable. 

4814.  When  deceased  a  stranger, 
coroner  to  have  body  burled; 
how  costs  paid;  pay  of  Jur- 
ors. 

4815.  Coroner  may  require  physi- 

cians   to    attend     Inquest; 
their  pay. 

4816.  Penalty  on  coroner  for  fail- 
'Ure  of  duty;  'Where  no  cor- 
oner. Justice  may  act. 

4817.  Inquest'  may    be    taken   on 

Sunday. 

4818.  Coroners'     and      constables' 

tees. 
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or  manslaughter,  or  by  the  contrivance,  aiding,  procuring,  or  other 
misconduct  of  any  person  or  persons,  he  shall  issue  a  warrant  to 

the  following  effect :  " county  (or  corporation  of 

),  to-wit:    To  the  sheriff  (or  sergeant),  or  any  con- 
stable of county  (or  the  corporation  of ) : 

You  are  required  to  summon  six  jurors  of  the  county  (or  corpora- 
tion) of to  attend  before  me,  a  coroner  of  said  county 

(or  corporation),  at  the  dwelling  house  of (or  at  a 

place  called  ),  -in  said  county  (or  corporation),  at  the 

house  of ,  to  inquire,  upon  the  view  of  the  body  of 

(or  a  person  unknown),  there  lying  dead,  when, 

how,  and  by  what  means  he  came  to  his  death. 
"Given  under  my  hand  this day  of " 

(Code  1887,  §  3938;  1910,  p.  338.) 

As  to  appointment  of  coroners,  bond  required,  etc.,  see  sections 
2815,  2817,  2818,  2819. 

For  analytical  treatment  of  subjoct,  see  1  Mln.  (4th  Ed.)  118-123. 
See,  also,  Mayo's  Guide  (Ed.  1892)  117-186. 

Sec.  4807.  Stunmons  to  witnesses. — The  coroner  niay  issue  a  sum- 
mons, directed  like  the  warrant,  commanding  the  ofiScer  to  sum- 
mon witnesses  to  attend  before  him  at  such  time  and  place  as  he 
may  direct.    (Code  1887,  §  3939.) 

Sec.  4808.  How  warrant  and  Bununons  executed. — Any  such  of- 
ficer to  whom  the  warrant  or  summons  is  delivered,  shall  forth- 
with execute  it,  and  make  return  thereof>to  the  coroner  at  the 
time  and  place  named  therein;  if  he  fail  so  to  execute  and  return 
the  same  without  sufiScient  cause,  he  shall  forfeit  twenty  dollars; 
and  if  any  person  summoned  as  a  juror  fail  to  attend  as  required, 
without  sufficient  excuse,  he  shall  forfeit  ten  dollars.  (Code  1887, 
§  3940.) 

Revlson'  Note.— Tht»  words,  "without  sufficient  cause,"'  found  in 
line  five  of  the  text,  are  new. 

Sec.  4809.  The  Jury;  tiieir  oath. — If  six  jurors  do  not  attend,  the 
coroner  may  require  the  officer  or  any  other  person  to  summon 
others.  When  the  full  number  of  six  shall  have  appeared,  the  cor- 
oner, in  view  of  the  body,  shall  administer  to  them  the  following 
oath:  "You  swear  that  you  will  diligently  inquire,  and  true  pre- 
sentment make,  when,  how,  and  by  what  means  the  person  whose 
body  here  lies  dead,  came  to  his  death,  and  return  a  true  inquest 
thereof,  upon  your  own  knowledge  and  the  evidence  before  you. 
So  help  you  God."  (Code  1887,  §  3941.) 
See  Gregory's  Forms  No.  689. 

Sec.  4810.  How  witoessee  compelled  to  attend ;  how  their  evidence 
takeoL — Witnesses,  on  whom  the  summons  before  mentioned  is 
served,  may  be  compelled  by  the  coroner  to  attend  and  give  evi- 
dence, and  shall  be  liable  in  like  manner  as  if  the  summons  had 
been  issued  by  a  justice  in  a  criminal  case.  They  shall  be  sworn  by 
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the  coroner  before  giving  evidence  to  the  inquest,  and  their  evi- 
dence shall  be  reduced  to  writing  by  him,  or  under  his  direction,  and 
subscribed  by  them  respectively.    (Code  1887,  §  3942.) 

See  Jackson's  Case,  23  Grat.  919. 

A  Justice  of  the  peace,  acting  as  coroner,  has  authority  to  commit  to 
jail  for  trial  a  person  charged  by  the  Intjuest  with  felony.  Wormeley's 
Case,  10  Grat.  668;  Jackson's  Case,  23  Grat.  919.    See  section  4813. 

Sec.  4811.  Inquisition  of  the  jury-,  its  form. — The  jury,  aftei^ 
hearing  the  evidence  and  making  all  needful  inquiries,  shall  de- 
liver to  the  coroner  their  inquisition,  vrherein  they  shall  state  the 
name  of  the  deceased  (if  it  be  known),  the  material  circumstances 
attending  his  death,  and  if  they  find  that  he  came  to  his  death  by 
unlawful  violence,  who  were  guilty  thereof,  either  as  principal  or 

accessary.    The  inquisition  may  be  to  the  following  effect :  " 

county  (or  corporation)  of ,  to-wit:    An  inquisition  taken 

at  ,  in  the  county  (or  corporation)  of  ,  on  the 

day  of ,  in  the  year ,  before 

,  a  coroner  of  the  said  county  (or  corporation),  upon 

the  view  of  the  body  of ,  (or  a  person  unknown),  there 

Ijring  dead.  .  The  jurors,  sworn  to  inquire  when,  how,  and  by  what 

means  the  said   (or  person)   came  to  his  death,  upon 

their  oaths  do  say:  (Then  insert  when,  how,  and  by  what  per- 
son, means,  weapon,  or  instrument  he  was  killed,  and  any  material 
circumstances).  In  testimony  whereof,  the  said  coroner  and  jurors 
have  hereto  set  their  hands."    (Code  1887,  §  3943.) 

Sec.  4812.  Inqnisitioii,  evidence,  etc.,  to  be  returned  to  court; 
witnesses  to  be  recognized. — The  coroner  shall  return  to  the  circuit 
court  of  his  county  or  corporation  court  of  his  corporation  the  in- 
quisition, written  testimony,  and  recognizances  by  him  taken;  and 
if  the  jury  find  that  murder,  manslaughter,  or  assault  had  been 
committed  on  the  deceased,  shall  require  such  witnesses  as  he 
thinks  proper  to  give  a  recognizance  to  appear  and  testify  at  such 
court  when  it  sits  for  the  trial  of  the  accused.  (Code  1887,  §  3944; 
1902-3-4,  p.  840.) 

Sec.  4813.  Warrant  for  arrest  of  accused,  by  whom  issoed  and 
how  returnable. — If  a  person  charged  with  the  offense  by  the  in- 
quest be  not  in  custody,  the  coroner  may,  for  his  apprehension,  is- 
sue a  warrant  for  his  arrest  in  the  saipe  manner  as  a  justice.  It 
shall  be  returnable  before  a  justice  and  proceeded  on  as  directed  by 
chapter  one  hundred  and  ninety-four.  If  he  be  in  custody,  the 
coroner  shall  direct  the  oflBcer  having  him  in  charge  to  take  him 
before  a  justice  of  the  peace  to  be  proceeded  against  as  provided  by 
chapter  one  hundred  and  ninety-two  of  this  Code.  But  if  the  cor- 
oner be  himself  a  justice,  he  may  proceed  under  said  chapter  with- 
out giving  such  a  direction.     (Code  1887,  §  3945.) 

Revlsors'  Note.-^A8  revised,  this  section  expressly  gives  the  coroner 
the  right  to  Issue  »  warrant  for  the  arrest  of  the  person  charged  with  the 
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offense  by  the  inquest.    The  last  two  sentences  are  new,  and  provide  (or 
the  case  where  the  accused  Is  In  custody. 

In  line  five  of  the  text  "ninety-four"  should  be  "ninety-two,"  and 
the  General  Assembly  frill  be  asked  to  correct  this  $rror. 

It  Is  too  late  to  object  to  the  regularity  of  commitment  after  the 
prisoner  has  been  regularly  examined  and  sent  on  for  trial,  and  has  been 
Indicted  by  the  grand  jury.  Wormeley's  Case,  10  Gratt.  658,  and  notes 
thereto,  Va.Rep.  Anno. 

A  justice  of  the  peace  acting  as  coroner  has  authority  to  commit  to 
jail  for  trial  a  person  charged  by  this  inquest'  with'  felony.  Jackson's 
Case,  23  Grat.  919. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  164,  section  7. 

Sec.  4814.  When  deceased  a  stranger,  coroner  to  have  body  bur- 
ied; how  costs  paid;  pay  of  jurors. — ^If  the  dead  person  be  « 
stranger,  whether  an  inquest  be  taken,  or  the  coroner  called  to 
view  the  body  think  it  unnecessary  to  have  an  inquest,  he  shall 
cause  the  body  to  be  decently  buried.  If  the  coroner  certify  that 
he  believes  the  deceased  has  not  sufficient  estate  in  this  State  to  pay 
the  expenses  of  the  burial,  the  coroner's  fees,  and  the  expenses  of 
the  inquest  (if  one  was  taken),  including  the  pay  of  the  jurors,  as 
hereinafter,  provided  for,  they  shall,  when  allowed  by  the  court  of 
the  coroner's  county  or  corporation,  be  paid  out  of  the  treasury. 
In  other  cases,  all  such  charges  shall  be  paid  out  of  the  estate  of 
the  deceased,  or  if  the  estate  be  insufficient,  by  the  county  or  cor- 
poration aforesaid,  unless  the  inquest  be  on  the  body  of  a  convict 
in  the  penitentiary,  in  which  case  the  same  shall  be  paid  out  of 
the  treasury  after  being  allowed  by  the  executive.  Jurors  who 
serve  on  a  coroner 's  inquest  shall  be  entitled  to  receive,  one  dollar 
for  such  service,  to  be  paid  as  the  other  expenses  of  inquest  are 
herein  above  directed  to  be  paid.     (Code  1887,  §  3946.) 

See.  4816.  Coroner  may  require  physicians  to  attend  inquest; 
their  pay. — ^In  taking  an  inquest,  the  coroner  may  require  one  or 
more  physicians  to  attend,  and  give  information  and  render  services 
incident  to  his  profession  useful  to  the  jury;  and  reasonable  com- 
pensation therefor  shall  be  allowed,  as  part  of  the  costs  of  the 
inquest.     (Code  1887,  §  3947.) 

Sec.  4816.  Penalty  on  coroner  for  failure  of  duty;  where  no  c(h:- 
oner,  justice  may  act. — If  a  coroner  wilfully  or  negligently  fail  to 
perform  any  duty  herein  required  of  him,  he  shall  forfeit  one  hun- 
dred dollars.  In  case  of  such  failure,  or  if  there  be  no  coroner 
authorized  to  act,  or  none  in  the  neighborhood  in  which  the  dead 
body  is  found,  any  justice  of  the  county  may  act  as  coroner,  and 
shall  be  entitled  to  the  same  fees,  and  be  subject  to  the  same  pen- 
alties as  a  coroner.     (Code  1887,  §  3948.) 

Rerlsors'  Note. — ^The  words,  "wilfully  or  negUgiently,"  appearing  in 
line  one  of  the  text,  are  new.  Without  this  insertion  the  section  would 
be  more  drastic  than  was  probably  intended. 

Sec.  4817.  Inquest  may  be  taken  on  Sunday. — ^Under  this  chap- 
ter, proceedings  may  be  had  for  summoning  a  jury  and  witnesses, 
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and  an  inquest  may  be  held  as  well  on  Sunday  as  any  other  day. 
(Code  1887,  §  3949.) 

Sec.  4818.  C<m>ner8'  and  constables'  fees. — A  coroner  shall  have 
for  viewing  a  dead  body,  whether  an  inquest  be  had  or  npt,  three 
dollars,  except  where  the  coroner  is  a  physician  and  actually  makes 
an  examination  of  the  dead  body,  in  which  case  his  fee  shall  be 
five  dollars,  and  in  the  event  that  the  coroner  deems  it  necessary  to 
make  an  autopsy  and  does  make  such  autopsy,  then  he  shall  be 
allowed  such  additional  fee  as  shall  seem  reasonable  to  the  circuit 
court  of  the  county  or  the  corporation  court  of  the  city  in  which 
such  autopsy  was  held;  and  a  sheriff  or  constable  for  summoning 
a  coroner's  jury  and  the  witnesses  shall  receive  one  and  a  half  dol 
lars.     (Code  1887,  §  3950;  1908,  p.  639.) 

Reviaors'  Note. — The  words,  "or  the  corporation  court  of  the  cUf," 
appearing  in  line  fonr  from  the  bottom  of  the  text,  are  new. 


CHAPTER  191. 
Search  Warrants. 


Ev6C>  EMSCa 

4819.  When     justice  '  may     issue       4821.  How  warrant  directed;  what 

search  warrant  for  property  It  shall  command. 

stolen,  et«i.  4822.  What  to  be  done  with  the 

4820.  When,    and    In    what   other  property,  etc.,  seised  under 

cases,  he  may  issue  it.  it. 

Sec.  4819.  When  justice  may  iasne  search  warrant  for  property 
stolen,  etc. — If  there  be  complaint  on  oath  that  personal  property 
has  been  stolen,  embezzled,  or  obtained  by  false  pretenses,  and  that 
it  is  believed  to  be  concealed  in  a  particular  house  or  other  place 
the  justice  to  whom  complaint  is  made,  if  satisfied  that  there  is  rea- 
sonable cause  for  such  belief,  shall  issue  a  warrant  to  search  such 
place  for  the  property.     (Code  1887,  §  3951 ;  1897-8,  p.  399.) 

Revisors*  Note. — The  revisers  could  see  no  good  reason  why  a  search 
warrant  might  not  I>e  issued  by  any  Justice,  hence  omitted  the  provisos 
and  restored  Hie  section  to  what  it  was  in  the  Code  of  1887. 

General  warrants  to  search  suspected  places  are  Illegal  and  void 
l)oth  by  common  law  and  our  Bill  of  Rights,  section  10,  Constitution 
1902. 

The  landlord  of  a  tenant  at  will  may  peacefully  enter  the  premises, 
but  an  illegal  search  for  stolen  goods  makes  him  a  trespasser  ab  initio. 
Faulkner  v.  Alderson,  Gilmer  221. 

See  Gregory's  Forms  No.  84. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  155,  section  1. 

Sec.  4820.  When,  and  in  what  other  cases,  he  may  issue  it — On 
like  complaint,  on  oath,  according  to  the  nature  of  the  case,  the 
justice  to  whom  it  is  made,  if  satisfied  that  there  is  reasonable  cause 
therefor,  shall  issne  a  warrant  to  search  specified  places  for  the 
following  things: 
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First,  Counterfeit  or  spurious  coin,  forged  bank  notes,  and  other 
instruments  or  writings,  or  any  tools,  machines,  or  materials  for 
making  them ; 

Second,  Any  book  or  other  thing  containing  obscene  language,  or 
any  print,  picture,  figure,  or  description  manifestly  tending  to  cor- 
rupt the  morals  of  youth,  and  intended  to  be  sold,  loaned,  circu- 
lated, or  distributed,  or  to  be  introduced  into  a  family,  school,  or 
place  of  education ; 

Third,  Lottery  tickets,  or  materials  unlawfully  made,  provided, 
or  procured  for  drawing  a  lottery; 

Fourth,  Any  gaming  apparatus  or  implements  used,  or  kept  and 
provided  to  be  used,  in  unlawful  gaming,  or  in  any  place  resorted 
to  for  unlawful  gaming.     (Code  1887,  §  3952.) 

See.  4821.  How  warrant  directed ;  what  it  ahall  command. — Every 
search  warrant  shall  be  directed  to  the  sheriff,  sergeant,  policeman 
or  constable  of  the  county  or  corporation  in  which  the  place  to 
be  searched  Is,  and  shall  command  him  to  search  the  place  desig- 
nated either  in  day  or  night  and  seize  such  stolen  property  or  other 
things  and  bring  the  same  and  the  person  in  whose  possession  they 
are  found  before  a  justice  or  court  having  cognizance  of  the  case. 
(Code  1887,  §  3953;  1897-8,  p.  399.) 

Beyisora'  Note. — ^With  the  exception  of  the  insertion  of  the  word 
"policeman"  In  line  two  of  the  text,  this  section  is  as  it  stood  In  the 
Code  of  1887,  and  the  amendment  of  1897-8,  page  899,  has  been  omitted. 
See  Gregory's  Forms  No.  84. 

Sec.  4822.  What  to  be  done  with  the  property,  etc,  seiaed  nnder  it. 
— If  any  search  warrant  be  executed  by  the  seizure  of  property,  or 
of  any  other  of  the  things  aforesaid,  the  same  shall  be  safely  kept 
by  the  direction  of  such  justice  or  court,  to  be  used  in  evidence; 
and  as  soon  as  may  be  afterwards,  such  stolen  or  embezzled  prop- 
erty shall  be  restored  to  its  owner,  and  the  other  things  specified 
aforesaid,  burnt  or  otherwise  destroyed  under  such  direction.  (Cod«» 
1887,  §  3954.) 


CHAFTER  192. 

Arrest,  Commitment,  and  Ball. 

Sec 

Sec. 

4823. 

Who  may  issue  process  of  ar- 

county,    etc.,     other     than 

rest. 

where    trial   ought    to   be. 

4824. 

When  It  may  issue;  what  to 

what  to  be  done  with  ac- 

recite and  require. 

cused. 

4826. 

When  officer  may  pursue  and 

4828  Bail  by  Justice. 

arrest  accused  anywhere  in 

4829.  Bail  by  court  or  Judge. 

the  State. 

4830.  Bail   by    bail    commissioner 

4826. 

Before    whom    he   shall    be 

of  county. 

brought. 

4831.  Bail  by  bail  commissioner  of 

4827. 

When    warrant    issued     in 

adjoining  county. 
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Sec  Pec. 

4832.  Bail  where  Judge  of  corpo-      4842. 

ration  court  is  Blck  or  ab-      4843. 
sent  4844. 

4833.  ^hen   court   or   Judge  may 

Increase     amount     of    bail 

flzed  by  the  bail  commission-      4845. 

er. 

4834.  Procedure. 

4836.  Fees  of  bail  commissioner.         4846. 

4836.  When  ball  may  be  increased, 

or    new    sureties    required; 

surety  may  take  indemnity.       4847. 

4837.  Bail  for  accused  arrested  out 

of  county  In  which  offense 

was  committed.  4848. 

4838.  When  ball-piece  to  be  deliv- 

ered to  bail;   its  form. 

4839.  Power  of  Justice  to  adjourn       4849. 

case;  when  to  commit  ac- 
cused to  Jail;  when  to  re- 
cognize him. 

4840.  Proceedings,    when    accused 

fails  to  appear.  ■  4850. 

4841.  When   committed,  what  the 

order  of  the  Justice  to  state; 
how  accused  again  brought 
before  him. 


Examination  by  the  Justice. 
Witnesses  may  be  separated. 
Their  testimony  may  be  re- 
duced to  writing  and  sub- 
scribed. 

When  the  Justice  to  dis- 
charge or  not  to  discharge 
the  accused. 

Commitment  for  trial;  re- 
cognizance; notice  to  attor- 
ney for  the  Commonwealth. 
To  whom,  and  when,  exami- 
nation and  recognizance  to 
be  certified. 

Justice  may  associate  other 
Justices;  if  they  disagree 
whose  opinion  to  prevail. 
Person  committed  for  misr 
dem^nor  may  be  dis- 
charged oq  acknowledg- 
ment of  satisfaction  by 
party  injured. 

When  and  to  whom  order 
discharging  recognizance, 
or  superseding  commitment, 
to  be  returned;  Judgment 
against  accused  for  costs. 


Sec.  4823.  Who  may  issae  proeeas  of  arrest. — A  judge  of  a  cir- 
cxiit  or  corporation  court,  in  vacation  as  well  as  in  term,  or  a  jus- 
tice, may  issue  process  for  the  arrest  of  a  person  charged  with  an 
oflFense.  (Code  1887,  §  3955;  1897-8,  p.  398;  1899-00,  p.  839;  1901,  p. 
286;  1902-3-4,  p.  841.) 

See  Gregory's  Forms  Nos.   692,  693,   694,  695,  696,  697,  698,  699. 

Sec.  4824.  When  it  may  issue;  what  to  recite  and  require. — On 
complaint  of  a  criminal  offense  to  any  such  officer,  he  shall  examine, 
on  oath,  the  complainant  and  any  other  witnesses,  or  when  such 
o£Scer  shall  suspect  that  an  offense,  punishable  otherwise  than  by  a 
fine,  has  been  committed,  he  may,  without  formal  complaint,  issue 
a  summons  for  witnesses,  and  shall  examine  such  witnesses ;  and  if 
he  sees  good  reason  to  believe  that  an  offense  has  been  committed, 
shall  issue  his  warrant  reciting  the  offense  and  requiring  the  per- 
son accused  to  be  arrested  and  brought  before  a  justice  of  the 
county  or  corporation,  and  in  the  same  warrant,  require  the  officer 
to  whom  it  is  directed  to  summon  such  witnesses  as  shall  be  there- 
in named,  to  appear  and  give  evidence  on  the  examination:  pro- 
vided, that  in  cities  and  towns  having  a  police  force,  the  warrant 
shall  be  directed  "To  any  policeman  of  said  city  (or  town),"  and 
shall  be  executed  by  the  policeman  into  whose  hands  it  shall  come 
or  be  delivered :  and  provided  further,  that  in  cases  of  misdemeanor, 
where  the  warrant  is  issued  by  a  justice  or  other  person  lawfully 
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authorized  to  issue  the  said  warrant  in  the  county  wherein  the  of- 
fence has  been  committed,  the  warrant  shall  be  made  returnable 
and  tried  in  the  magisterial  district  in  which  the  offense  was  com- 
mitted by  a  justice  of  the  said  district  unless  for  good  cause/  shown 
by  affidavit  of  the  defendant,  the  justice  before  whom  the  said 
warrant  is  made  returnable  shall,  in  his  discretion,  remove  the 
trial  to  some  point  in  another  magisterial  district  of  the  said  county. 
(Code  1887,  §  3956;  1897-8,  p.  398;  1899-00,  p.  339;  1901,  p.  286  j 
1902-3-4,  p.  841;  1904,  p.  157.) 

A  description,  "A.  and  his  asaociates,"  is  void  as  to.  the.  latter,  if  it 
does,  not  name  them.  Wells  v.  Jackson,  3  Munt.  458.  Warrants  of  ar- 
rest a^-e  req.ulred  to  recite  the  offense  charged,  but  the  same  particularity 
is  not  expected  or  required  as  in  indictments.  Lacey  v.  Palmer,  93  Ya. 
160,  24  S.  E.  930,  31  L.  R.  A.  822,  67  Am.  St.  Rep.  79B. 

'  As  to  "good  cause,  probable  cause,"  see  section  4790  and  notes; 
Spengler  v.  Davy,  16  Grat.  881,  383;  Scott  t.  Shelor,  28  Orat.  891,  906, 
906. 

See  Gregory's  Forms  Nos.  692,  693,  694,  696,  696,  697,  698,  699. 
>  For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  156,  eeclion  2. 

Seo.  4825.    When  officer  may  pursue  and  arrest  accused  aajv/hem 

in  the  State. — If  a  person  charged  with  an  offense  shall,  after  of  at 

the  time  the  warrant  ia  issued  for  his  arrest,  escape  from  or  be 

out  of  the  county  or  corporation  in  which  the  offense  is  alleged 

to  have  been  committed,  the  officer  to  whom  the  warrant  is  directed, 

may  pursue  and  arrest  him  anywhere  in  the  State ;  or  a  justice  of  a 

county  or  corporation  other  than  that  in  which  it.  was  issued,  on 

being  satisfied  of  the  genuiness  fliereof,  may  endorse  thereon  his 

name  and  official  character,  and  such  endorsement  shall  operate  as 

a  direction  of  the  warrant  to  an  officer  of  such  justice's  county  or 

corporation.     (Code  1887,  §  3957.) 

.  Although  an  escape  warrant  ought  to  show  on  the  face  of  it.  that 
the  person  who  issued  it  is  a  justice  of  the  peace,  yet  on  a  habeas  corpus 
sued  out  by  th6  persoii  arrested  under  it,  if  it  is  proved  that  he- is  a 
justice,  the  prisoner  ought  not  to  be  discharged.  Jones  v.  Timberlake, 
6  Rand.  678. 

See  Gregory's  Forms  Nos.  692,  693,  694,  696,  696,  697,  698,  699. 

Sec.  4826.  Before  whom  he  shall  be  brought.— An  officer  arresting 
a  person  under  a  warrant  for  an  offense,  shall  bring  such  person 
before  and  return  such  warrant  to  a  justice  of  the  county  or  cor- 
poration in  which  the  warrant  issued,  unless  such  person  be  let 
to  bail  as  hereinafter  itientioned,  or  it'  be  otherwise  provided.  (Code 
1887,  §  3958;  1902-3-4,  p.  841;  1904,  p.  157.) 

ReTlsors'  Note. — This  section  is  identical  with  section  SOBS  vt  the 
Code  of  1887. .  The  amendment  fonnd  on  page  157  of  the  Acts  of  1904 
has  l>een  omitted. 

See  Gregory's  Forms  Nos.   692,  693,  694,  695,  696,  697,  698,  699. 

Sec.  4827.  When  warrant  issued  in  connty,  etc.,  other  than  where 
trial  ought  to  be,  what  to  be  done  with  accused. — ^Where  a  warrant 
is  issued  in  a  county  or  corporation,  other  than  that  in  which  the 
charge  ought  to  be  tried,  the  justice  before  whom  the  accused  is 

(1972) 


Digitized  by 


Google 


Ch.  192]  AftfiEST,  COMMItMENT,  AND  BAIL  |4829 

brought,  shall,  by  warrant,  commit  him  to  an  officer,  that  he  may, 
and  such  officer  shall,  carry  him  to  the  county  or  corporation  in 
which  the  trial  should  be,  and  there  shall  take  him  before^  and 
return  such  warrant  to,  a  justice  thereof,  unless  otherwise  pro- 
vided.    (Code  1887,  §  3959.) 

But  where  the  Justice  has  jarlsdlction  of  his  person  and  of  the  of- 
fense with  which  he  Is  charged,  and  hears  the  charge  on  its  merits,  the 
Judgment  of  the  Justice  acquitting  the  accused  is  final  and  concInstTe, 
and  the  guilt  or  innocence  of  the  accused  of  that  cHarge  can  never  again 
be  called  in  question.     Jones  v.  Morris,  97  Va.  46-48,  33  S.  E.  377. 

Sec.  4828.  Bail  by  Justice. — ^A  justice  before  whom  a  person 
charged  with  a  misdemeanor  or  a  felony,  if  only  a  light  suspici<in  of 
guilt  falls  on  him  in  the  latter  case,  may,  pending  examination  be- 
fore him.  or  upon  committing  such  person  for  trial;  admit  him  to 
bail.  If  the  ofTense  be  a  felony,  and  there  is  good  cause  to  believe 
such  person  guilty,  he  shall  not  be  let  to  bail  by  any  justice,  nor 
shall  any  person  in  jail  under  an  order  of  commitment  be  admitted 
to  bail  by  any  justice,  except  the  one  committing  him,  nor  in  a  less 
sum  than  was  required  by  said  order.  (Code  1887,  §  3960;  1895-6, 
p.  365;  1902-3-4,  p.  317.) 

For  case  construing  the  statute  as  it  was  In  1846,  see  Hamlett's 
Case,  3  Grat.  82. 

As  to  "good  cause,"  see  section  4790  and  notes;  also  Spengler  t. 
Davy,  15  Grat.  381,  383;  Scott  &  Boyd  v.  Shelor,  28  Oral.  891,  908, 
906.     See  notes  to  section  4829. 

Sec.  4829.  Bail  by  court  or  jndg^ — Bat  a  court,  or  a  judge  there- 
of in  vacation,  in  which  any  person  is  held  and  to  be  tried  fo?  a 
criminal  offense,  may,  upon  motion  before  said  court,,  or  npon  a 
petition  to  the  judge  thereof  in  vacation,  hear  testimony  and  adr 
mit  such  person  to  bail  before  conviction  and  when  such  petition  is 
filed  before  such  judge  in  vacation,  he  shall  at  once  order  such  per- 
son to  be  brought  before  him,  that  he  may  hear  the  petition  for 
bail ;  if  a  circuit  or  corporation  court,  or  a  jvdge  thereof  in  vacation, 
refuses  to  admit  said  person  to  bail,  or  require  excessive  bail,  then 
the  Supreme  Court  of  Appeals,  or  any  one  judge  thereof  in  vaear 
tion,  upon  petition  of  said  person,  shall  at  once  order  him  to  be 
brought  before  said  court  or  judge  in  order  that  a  motion  may  be 
made  to  admit  him  to  bail,  and  upon  such  motion  the  said  Supreme 
Court  of  Appeals,  or  judge  thereof  in  vacation,  may  hear  testimony 
and  admit  him  to  bail  or  remand  him  to  jail.  No  other  court  or 
judge  shall  admit  a  person  accused  of  a  criminal  o^ense  to  bail 
otherwise  than  is  hereinbefore  provided,  except  that  such  person 
may  be  admitted  to  bail  under  section  forty-eight  hundred  and  thir- 
ty-seven, and  except  also  as  hereinafter  provided.  (Code  1887,  § 
3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

A  severe  and  dangerous  disease,  contracted  In  prison,  and.  likely  to 
terminate  fatally,  is  good  cause  for  admitting  the  prisoner '  to  ball. 
Semmes'  Case,  11  Leigh  665.     See,  also,  Archer's  Case,  6  Grat.  706. 

An  acquittal  on  one  of  several  Indictments,  found  on  same  transac- 
tion, and  which  might  have  been  included  in  one  Indictment,  furnitihes 
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snch  a  presumption  of  innocence  In  the  otliera  as  entitles  him  to  be 
bailed.  Green's  Case,  11  Leigh  677.  But  the  acquittal  of  the  prisoner 
of  passing  a  counterfeit  coin  to  one  man  is  no  ground  for  bail  when  he 
is  under  Indictment  for  passing  a  second  counterfeit  coin  to  another 
person  on  the  same  day.     Summerfleld's  Case,  2  Rob.  767. 

The  question  of  allowing  bail  on  the  ground  that  only  a  light  sus- 
picion of  guilt  falls  on  the  accused  is  one  for  exercise  of  the  sound  dis- 
cretion of  the  court,  and  if  the  court  is  satisfied  that  there  is  material 
evidence  for  the  Commonwealth  that  is  not  before  the  court,  was  not 
before  the  examining  court,  or  spread  upon  the  record,  the  court  ought 
not  to  sustain  the  motion.    Rutherford's  Case,  5  Rand.  646. 

And  the  judgment  of  the  examining  court  and  the  finding  of  the 
bill  of  indictment  by  the  grand  jury  are  not  conclusive  evidence  against 
the  application,  but  the  court  may  examine  other  evidence.     Id. 

For  West  ^Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  166,  section  6. 

See.  4830.  Bail  by  bail  commissioner  of  county. — A  bail  commis- 
sioner of  any  county  shall  have  the  same  powers  to  admit  to  bail 
as  the  circuit  court  of  his  said  county,  or  the  judge  thereof  would 
have,  if  application  as  hereinbefore  provided  had  been  made  to 
said  court  or  judge;  but  no  application  may  be  made  to  said  bail 
commissioner  after  said  court  or  judge  has  acted  upon  the  applica- 
tion for  bail  or  pending  proceedings  before  said  court  or  judge 
to  obtain  bail.  If  the  bail  commissioner  shall  refuse  to  admit  to 
bail  or  require  excessive  bail,  then  application  may  be  made  to  said 
court  or  judge,  and  the  same  proceedings  may  be  had  as  if  appli- 
cation had  been  made  in  the  first  instance  to  said  court  or  judge. 
(Code  1887,  §  3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

Sec.  4831.  Bail  by  bail  commiasioiier  of  adjoining  comity. — ^Ifi 
said  bail  commissioner  and  the  judge  of  said  court  be  incapable  for 
any  reason  of  hearing  said  application,  then  application  may  be 
made  to  the  bail  commissioner  of  an  adjoining  county  to  the  one 
in  which  the  said  applicant  is  held  for  trial,  and  if  bail  be  refused, 
or  excessive  bail  be  required  by  said  Commissioner,  then  application 
may  be  made  to  the  Supreme  Court  of  Appeals,  or  a  judge  thereof 
in  vacation  as  provided  by  section  forty-eight  hundred  and  twenty- 
nine  in  cases  where  the  said  circuit  court,  or  the  judge  thereof  in 
vacation,  had  refused  to  admit  to  bail,  or  had  required  excessive 
bail.     (Code  1887,  §  3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

Sec.  4832.  Bail  where  judge  of  corporation  court  is  sick  or  ab- 
MDt. — If  such  applicant  for  bail  is  held  for  trial  in  a  corporation 
court,  and  said  court  is  not  in  session,  and  the  judge  thereof  is  sick 
or  absent  from  the  city,  then  the  proceedings  to  secure  bail  which 
would  have  been  proper  as  hereinbefore  stated,  before  such  court 
or  the  judge  thereof  in  vacation,  shall  be  allowed  before  the  nearest 
circuit  or  corporation  court  to  the  city  in  which  such  person  is  held 
for  trial,  or  the  judge  thereof  in  vacation.  Upon  the  refusal  of 
said  court  or  judge  to  admit  to  bail,  or  upon  excessive  bail  being 
required,  like  proceedings  may  be  had  in  the  Supreme  Court  of 
Appeals,  or  before  a  judge  thereof  in  vacation,  as  if  the  action  had 
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been  by  the  court  in  which  such  person  is  held  for  trial.     (Code 
1887,  §  3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

Sec.  4833.  When  court  or  judge  may  increase  amount  of  bail 
fixed  by  the  bail  commissioner. — If  the  amount  of  the  bail 
fixed  by  the  bail  commissioner  be  deemed  inadequate,  the  attorney 
for  the  Commonwealth  of  the  county  in  which  the  accused  is  held 
for  trial,  may,  on  reasonable  notice  to  the  accused,  move  the  court, 
or  the  judge  thereof  in  vacation,  to  increase  the  amount  of  such 
bail.    (Code  1887,  §  3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

Revlsors*  Note. — ^Thls  section  Is  new,  and  should  be  read  in  connec- 
tion  with  section  4880,  which  is  also  new.  The  objects  to  Ue  accom- 
plished are  manifest,  and  need  no  expbmatlon. 

8ec.  4834.  Procedure. — Any  bail  commissioner,  or  any  court 
or  judge  thereof  in  vacation,  to  whom  application  is  made  as 
herein  provided,  shall  at  once  order  said  person  held  for  trial  to 
be  brought  before  said  commissioner,  court  or  judge,  and  upon 
motion  shall  hear,  testimony  and  admit  to  bail  or  remand  him  to 
jail.    (Code  1887,  §  3960;  1895-6,  p.  365 ;  1902-3-4,  p.  317.) 

Sec.  4835.  Fees  of  bail  commissioner. — The  fees  of  said 
commissioner  shall  be  double  those  of  a  justice  of  the  peace  for  the 
trial  of  a  criminal  case,  and  shall  be  paid  out  of  the  treasury.  (Code 
1887,  §  3960;  1895-6,  p.  365;  1902-3-4,  p.  317.) 

Sec.  4836.  When  btdl  may  be  increased,  or  new  sureties  required ; 
surety  may  take  indemnity. — Although  a  party  has  been  admitted 
to  bail,  if  the  amount  thereof  is  subsequently  deemed  insufficient, 
or  the  security  taken  inadequate,  it  shall  be  lawful  for  the  court 
having  jurisdiction  to  try  the  case  in  which  the  bail  was  required, 
or  the  judge  thereof  in  vacation,  or  the  officer  before  whom  the 
bail  was  given,  to  increase  the  amount  of  such  bail,  or  to  require 
new  or  additional  sureties  therefor,  or  both.  Any  surety  in  a 
bail  bond  or  a  recognizance  for  the  appearance  of  one  charged 
with  crime  may  take  from  his  principal  collaterals  or  other  security 
to  indemnify  such  surety  against  liability. 

Revlsors'  Note. — This  section  is  new.     See  revisers'  note  to  section 


Sec.-  4837.  Bail  for  accused  arrested  out  of  county  in  which  of< 
fense  was  committed. — ^A  person  charged  with  a  misdemeanor,  and 
to  be  carried  to  another  county  or  corporation,  shall,  if  he  re- 
quest it  in  the  county  or  corporation  wherein  he  is  arrested,  be 
brought  before  a  court,  judge,  or  justice  thereof.  In  such  case,  if 
he  desire  it,  such  court,  judge,  or  justice  before  whom  he  is  brought, 
may,  without  trial  or  examination,  let  him  to  bail,  upon  taking  a 
recognizance  for  his  appearance  before  the  court  or  justice  having 
cognizance  of  the  case ;  the  fact  of  taking  which  shall  be  certified, 
by  the  court  or  officer  taking  it,  upon  the  warrant  under  which  such 
person  was  arrested,  and  the  warrant  and  recognizance  shall  be 
returned  forthwith  to  the  clerk  of  the  court  or  to  the  justice  before 
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whom  the  accused  is  to  appear ;  to  which  court  or  justice,  the  judge 
or  justice,  who  issued  such  warrant,  shall  recognize  or  cause  to  be 
summoned  such  witnesses  as  he  may  think  proper.  (Code  1887, 
§  3961.)  *        • 

Sec.  4838.  When  bail-piece  to  be  delivered  to  bail;  its  form.— 
In  all  cases  in  which  recognizances,  at  the  suit  of  the  Common- 
wealth, may  have  been,  or  shall  hereafter  be  entered  into,  it  shall 
be  the  duty  of  the  clerk  of  the  court  in  which,  or  in  the  clerk's 
office  of  which,  any  recognizance  is  filed,  to  deliver  to  the  bail,  on 
his  applying  therefor,  a  bail-piece,  in  substance,  as  follows :    *' A.  B. 

of  the  county  (or  corporation)  of ...,  is  delivered  to  bail, 

unto  C.  D.  of  the  county  (or  corporation)  of ,  at  the 

suit  of  the  Commonwealth.    Given  under  my  hand,  this 

day  of ,  in  the  year  "  (Code  1887,  § 

3962.) 

Sec.  4839.  Power  of  justice  to  adjourn  case;  when  to  commit  ac- 
cused to  jail;  when  to  recognize  him. — A  justice  may  adjourn  an 
examination  or  trial  pending  before  him,  not  exceeding  ten  .dfiys 
at  one  time,  without  the  consent  of  the  accused,'  and  to  any  place 
in  .  the  county  or  corporation.  In  such  case,  if  the  accused  be 
charged  with  a  felony,  unless  it  be  a  case  in  which  only  a  light 
suspicion  of  guilt  exists,  he  shall  be,  committed  to  jail;  otherwise, 
he  may  be  recognized  for  his  appearance  at  the  time,  appointed  iox 
such  further  examination  or  trial,  or  for  want  of  bail  be  commit- 
ted to  jail.    (Code  1887,  §  3963.) 

See  notes  to  section  4840. 

Cited  but  not  construed  in  Hill  v.  Smith,  107  Va.  848,  59  S.  B.  476. 

Sec.  4840.  Proceedings,  when  accused  fails  to  appear. — If  a  per- 
son recognized  to  appear  before  a  justice  do  not  appear  at  the  time 
so  appointed,  the  said  justice  shall  certify  the  recognizance  and 
the  fact  of  such  default  to  the  circuit  or  corporation  court  at  its 
next  term,  and  like  proceedings  shall  be  had  thereon  as  on  breach 
of  a  recognizance  for  appearance  before  such  court.  (Code  1887. 
§  3964.) 

As  to  recognizances  for  appearance  before  court,  and  scire  facias 
thereoft",  see  Com.  v.  Murray,  2  Va.  Cas.  504;  Coin.  v.  Craig,  6  Rand.  731; 
Bias  v.  Floyd,  7  Leigh  640;  Young  v.  Com.,  1  Rob.  744;  Gedney  v.  Oom.. 
14  Orat.  318;  Caldwell  t.  Com.,  Id.  698;  Philips  v.  Com.,  19  Grat.  528; 
Bolanz  t.   Com.,   24   Grat.   31. 

For  West  Virginia  decisions  on  similar  statute,  see  Justls'  Annota- 
tions, chapter  166,  section  10. 

Sec.  4841.  When  committed,  what  the  ord^  of  the  jn^ce  to 
state;  how  accused  a^rain  brought  before  him. — ^If  the  accused  be 
committed,  it  shall  be  by  an  order  of  the  justice,  stating  that  he ' 
is  committed  for  further  examination  on  a  day  specified  in  the 
order,  and  on  that  day  he  may  be  brought  before  the  justice,  hj 
his  verbal  order  to  the  officer  by  whom  he  was  committed,  or  by  a 
written  order  to  a  different  person.  (Code  1887,  §  3965.) 
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A  mistake  of  the  Justice  in  the  dat^  of  the  warrant  of  commitment 
is  no  ground  for  setting  aside  subsequent  proceedings.  Murray's  Case, 
2  Va.  Cas.  604. 

."It  is  tote  that  a  warrant  of  commitment  should  set  forth  that  the 
party  Is  charged  on  oath  or  affirmation,  but  It  is  not  necessary."  Mur- 
ray's Case,  2  Va.  Cas.   504. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  156,  section  11. 

Sec.  4842.    Examination  by  the  justice. — The  justice  before  whom 

any  person  is  brought  for  an  offense,  shall,  as  soon  as  may  be,  in 

the  presence  of  such  person,  examine  on  oath  the  witnesses  for 

and  against  him,  and  he  may  be  assisted  by  counsel.     (Code  1887, 

§  3966.) 

In  a  criminal  trial  the  prosecutor  may  employ  counsel  to  aid  the 
attorney  for  the  Commonwealth,  and  such  counsel  will  be  permitted  to 
aid  in  the  prosecution.     Hopper's  Case,  6  Orat.  684. 

See  Wormeley's  Case,  10  Grat.  667. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  156,  section  12. 

Sec.  4843.  Witnesses  maj  be  separated. — While  a  witness  is  un- 
der such  examination,  all  other  witnesses  may,  by  order  of  the 
justice,  be  excluded  from  the  place  of  examination,  and  kept  sep- 
arate from  each  other.  (Code  1887,  §  3967.) 

See  Hopper's  Case,  6  Orat.  684. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  156,  section  13. 

Sec.  4844.  Their  testimony  may  be  reduced  to  writiner  and  sub- 
scribed.— When  the  justice  deems  it  proper,  the  testimony  of  the 
witnesses  may  be  reduced  to  writing,  and  the  same,  if  required  by 
him,  shall  be  signed  by  them  respectively.    (Code  1887,  §  3968.) 

Sec.  4845.  When  the  justice  to  discharge  or  not  to  discharge  the 
accused. — The  justice  shall  discharge  the  accused  if  he  consider 
that  there  is  not  sufficient  cause  for  charging  him  with  the  offense ; 
if  he  consider  that  there  is  sufficient  cause  to  charge  the  accused 
with  a  misdemeanor  only,  then  he  shall  try  the  accused  for  said 
offense  and  convict  him  if  he  deem  him  guilty  and  pass  judgment 
upon  him  in  accordance  with  the  provisions  of  section  forty-nine 
hundred  and  eighty-seven  just  as  if  the  accused  had  first  been 
brought  before  him  on  a  warrant  charging  him  with  said  misde- 
meanor; if  he  consider  that  there  is  just  and  sufficient  cause  for 
charging  the  accused  with  a  felony,  then  he  shall  commit  hini  to 
jail  or  let  him  to  bail  under  section  forty-eight  hundred  and  twenty- 
eight.  He  shall  require  recognizance  with  or  without  sureties  as 
he  deems  proper  from  all  material  witnesses  against  the .  accused 
and  also  for  the  accused  if  he  desires  it.  (Code  1887,  §  3969;  1895- 
6,  p.  935.) 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  166,  section  15. 

See.  4846.    Commitment  for  trial;  recognizance;  notice  to  attor- 
ney for  the  Commonwealth. — When  a  justice  considers  that  there 
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is-  sufficient  cause  for  charging  the  accused  with  a  felony,  unless  it 
be  a  ease  wherein  it  is  otherwise  specially  provided,  the  commit- 
ment shall  be  for  trial,  and  the  recognizance  be  for  appearance  in 
the  court  having  jurisdiction  of  the  offense,  at  such  time  as  the 
case  can  be  proceeded  in  before  such  court.  The  justice  shall  re- 
turn to  the  clerk  of  the  court,  as  soon  as  may  be,  a  certificate  of 
the  nature  of  the  offense,  showing  whether  the  accused  was  com- 
mitted or  recognized  therefor;  and  the  clerk,  as  soon  as  may  be, 
shall  inform  the  attorney  for  the  Commonwealth  in  said  court  of 
such  certificate.    (Code  1887,  §  3970.) 

As  to  Bufllcient  cause,  see  notes  to  section  4790;  and  Spen«ler  ▼. 
Davy,  15  Grat.  381,  383;  Scott  &  Boyd  v.  Shelor,  28  Grat.  891,  905,  906. 

The  supreme  Court,  after  discharging  prisoner  by  habeas  corpus, 
because  the  order  of  commitment  did  not  sufficiently  specify  the  offense, 
forthwitb  remanded  him  before  Justice  to  be  further  dealt  with  accord- 
ing to  law.  Young's  Case,  1  Rob.  744;  Ex  parte  Marx,  86  Va.  47,  9 
B.  E.  476. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  156,  section  16. 

Sec.  4847.  To  whom,  and  when,  examination  and  recognizance  to 
be  certified. — Every  examination  and  recognizance  for  a  felony 
taken  under  this  chapter,  shall,  by  the  judge,  bail  commissioner,  or 
justice  taking  it,  be  certified  to  the  clerk  of  the  circuit  court  of  the 
county  or  corporation  c«urt  of  the  city  in  which  the  party  charged 
is  to  be  tried,  or  the  witness  is  to  appear,  on  or  before  the  first  day 
of  its  next  session.  If  he  fail,  he  may  be  compelled  to  do  so  by  at- 
tachment, as  for  a  contempt.    (Code  1887,  §  3971.) 

Rerisors'  Note. — ^The  words  "for  a  felony'*  have  been  inserted  In  line 
one  of  the  text,  as  it  is  manifest  that  it  was  not  intended  that  the  section 
shonld  ap^y  to  misdemeanors.  The  verbal  changes  made  were  not  In- 
tended to  change  the  law. 

Sec.  4848.  Justice  may  associate  other  justices;  if  they  disagree 
whose  opinion  to  prevail. — A  justice  to  whom  complaint  is  made,  or 
before  whom  a  prisoner  is  brought,  may  associate  with  himself 
other  juistices  of  the  county  or  corporation,  not  exceeding  two,  and 
they  may  together  execute  the  powers  and  duties  before  mentioned, 
but  in  case  of  disagreement  in  opinion,  the  opinion  of  the  justice  to 
whom  the  complaint  is  made,  or  before  whom  the  prisoner  is 
brought,  shall  prevail  when  one  justice  is  so  associated  with  him, 
but  in  case  there  be  two  justices  associated  with  him,  the  opinion 
of  the  majority  shall  prevail.  (Code  1887,  §  3972;  1902-3-4,  p. 
116.) 

Sec.  4849.  Person  committed  for  misdemeanor  may  be  discharged 
on  acknowledgment  of  satisfaction  by  party  injured. — ^When  a  per- 
son is  in  jail  or  under  a  recognizance  to  answer  a  charge  of  assault 
and  battery  or  other  misdemeanor,  or  has  been  indicted  for  an  as- 
sault and  battery,  or  other  misdemeanor,  for  which  there  is 
wv  .remedy  by  civil  action,  unless  the  offense  was  committed  by  or 
(1976)     sheriff  or  other  officer  of  justice,  or  riotously,  or  with  intent 
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to  commit  a  felony,  if  the  party  injured  appear  before  the  judge 
or  justice,  who  made  the  commitment,  or  took  the  recognizance,  or 
before  the  court  in  which  the  indictment  is  pending,  and  acknowl- 
edge in  writing  that  he  has  received  satisfaction  for  the  injury, 
such  judge,  justice,  or  court  may,  in  his  or  its  discretion,  by  an 
order,  supersede  the  commitment,  discharge  the  recognizance,  or 
dismiss  the  prosecution,  upon  payment  by  the  defendant  of  costs 
accrued  to  the  Commonwealth,  or  any  of  its  oflScers.  (Code  1887, 
§  3973.) 

Revlsors*  Note. — This  section  as  it  stood  Iiefore  the  rerlsion  did  not 
provide  for  a  case  where  there  was  AN  INIHOTM£NT  pending.  The 
revised  section  does.  Tlie  words,  "upon  payment  by  the  defendant  of 
costs  accrued  to  the  Commonwealth,  or  any  of  its  oflBcers,"  appearing 
at  tbe  end,  are  new. 

Sec.  4850.  When  and  to  whom  order  discbargio^  recognizance,  or 
superseding  commitment,  to  be  returned;  judgment  against  accused 
for  costs. — Every  order  discharging  a  reeognizance  shall  be  filed 
with  the  clerk  before  the  session  of  the  court  at  which  the  party 
was  to  appear,  and  an  order  superseding  a  commitment  shall  be  de- 
livered to  the  jailor,  who  shall  forthwith  discharge  the  witnesses  (if 
any)  and  the  accused,  and  against  him  judgment  shall  be  entered 
in  the  said  court  for  the  costs  of  the  prosecution.  (Code  1887,  § 
3974.) 

CHAPTER  193. 
Onwd  Jnriea. 
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Indictments  Ignored  may  be 
sent  to  another  grand  Jury; 
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Pay  and  mileage  of  grand 
Jurors. 
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Sec.  4851.   Grand  juries ;  r^^nlar  and  special  terms ;  when. — There 
shall  be  a  regular  grand  jury  at  two  terms  in  each  year  of  the  cir- 
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cuit  courts  of  the  counties  and  of  the  corporation  or  hustings  courts 
of  the  corporations,  to  be  designated  by  the  judges  of  said  courts, 
respectively,  and  special  grand  juries  whenever  ordered,  as  here- 
inafter provided.     (Code  1887,  §  3975;  1902-3-4,  p.  877.) 

.    See  notes  to  section  4864. 
For  West  Virginia  decisions  on  similar  statute,  see  .  Justis'  Anno- 
tations, chapter  157,  section  1. 

Sec.  4^2.  When  and  bow  grand  jurors  to  be  selected  by  judges 
of  circuit  courts  of  counties  and  corporation  or  busting  courts  of 
cities;.  Usts  to  be  delivered  to  clerk;  when  and  how  jurors  som- 
moned.^~The  judges  of  the  said  courts  shall  annually,  in  the  month 
of  June,  July,  or  August,  select  from  the  rtale  citizens  of  6ach  county 
of  their  respective  circuits  and  in  their  several  cities  forty-eight 
persons  twenty-one  years  of  age  and  upwards,  of  honesty,  injtelli- 
gence;  and  good  demeanor,  and  suitable  in  all  respects  to  serve  as 
grand  jurors,  who  shall  be  the  grand  jurors  for  the  county  or  city 
from  which  they  are  selected  for  twelve  months  next  thereafter. 
Such  jurors  shall  be  selected  in  each  county  from  the  several  mag- 
isterial districts  of  the  county,  and  in  each  city  from  the  several 
wards  of  the  cities  in  proportion  to  the  population  thereof,  and  the 
judge  making  the  selection  shall  at  once  furnish  to  the  clerk  of  his 
court  in  each  county  of  his  circuit  or  in  his  city  a  list  of  those  se- 
lected for  that  county  or  city.  The  clerk,  not  more  than  twenty 
days  before  the  commencement  of  each  term  of  his  court  at  which 
a  regular  grand  jury  is  required,  shall  issue  a  venire  facias  to 
the  sheriff  of  his  county  or  sergeant  of  his  city,  commanding  him 
to  summon  not  less  than  twelve  nor  more  than  sixteen  of  the  per- 
sons selected  as  aforesaid  (the  number  to  be  designated  by  the  judge 
of  the  court  by  an  order  entered  of  record)  to  be  named  in  the 
writ,  to  appear  on  the  first  day  of  the  court  to  serve  as  grand 
jurors.  No  such  person  shall  be  required  to  appear  more  than 
once  until  all  the  others  have  been  summoned  once,  nor  more  than 
twice  until  the  others  have  been  twice  summoned,  and  so  on:  pro- 
vided, that  no  male  citizen  over  sixty  years  of  age  shall  be  com- 
pelled to  serve  as  a  grand  juror.  The  clerk,  in  issuing  the  venire 
facias,  shall  apportion  the  grand  jurors,  as  nearly  as  may  be,  i-atably 
among  the  magisterial  districts  or  wards ;  but  the  Circuit  Court  of 
James  City  county,  or  the  judge  thereof  in  vacation,  shall  select  the 
grand  jurors  for  such  court  from  said  county  and  the  city  of 
Williamsburg  in  such  proportion  from  each  as  he  may  think  proper. 
(Code  1887,  §  3976;  1889-90,  p.  90;  1902-3-4,  pp.  22,  878.) 

Revisora'  Note. — ^Vnder  this  section  as  it  stood  In  the  Code  of  1887, 
the  venire  facias  issued  by  the  clerk  for  a  regular  grand  Jury  com- 
manded the  sheriff  or  sergeant  to  summon  TWENTY-FOUR  persons. 
Acts  1889-90,  p.  90,  reduced  the  number  to  TWELiVE,  and  this  continued 
to  be  the  number  required  until  the  present  revision.  Under  the  revised 
section,  the  venire  facias  commands  the  officer  to  summon  "not  less 
than  TWKliVE!  nor  more  than  SIXTEEN  of  the  persons  selected  as  aftnre- 
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said  (the  noinber  to  be  designatetl  by  the  Judge  of  the  court  by  an  order 
entered  of  record)."     See  the  following  section,  and  revisers'  note. 

This  section  having  been  amended  in  July,  19.02,  it  was  hot  error  for 
the  Judge,  in  selecting  grand  Jurors  for  the  August  term,  to  quash  a  venite 
issued  under  the  prior  law,  and  to  issue  a  new  venire  in  accordance  with 
the  amendment.  Nor  was  it  error  to  summon  a  regular  instead  of  a 
special  jury,  under  section  4854.    Lltton's  Case,  101  Va.  83S,  44  S.  E.  923. 

Objection  to  the  mode  of  summoning  a  grand  jury  must  be  made 
before  a  plea  to  the  merits.     Curtis'  Case,  87  Va.  592,  13  S.  E.  73. 

See  notes  to  section  4853. 

Sec.  4853.  Who  are  qualified ;  nmnber  of  grand  jury,  regular  and 
spedaL — A  regular  grand  jury  shall  consist  of  not  less  than  eleven 
nor  more  than  sixteen  persons,  and  a  special  grand  jury  of  not 
less  than  six  nor  more  than  nine  persons.  Each  grand  juror  shall 
be  a  citizen  of  this  State,  twenty-one  years  of  age,  and  shall  have 
been  a  resident  of  this  State  two  years,  and  qf  the  county  or  cor- 
poration in  which  the  court  is  to  be  held  one  year,  and  in  other 
respects  a  qualified  juror,  and  not  a  constable,  or  overseer  of  a 
road,  and,  when  the  grand  juror  is  for  a  circuit  court  of  a  county, 
not  an  inhabitant  of  a  city.  (Code  1887,  §  3977;  1889-90,  p.  91; 
1902^4,  p.  878;  1916,  p.  764.) 

Bevisors'  Note. — ^Under  the  Code  of  1887  a  regular  grand  Jury  con- 
sisted of  not  less  than  sixteen  nor  more  than  twrenty-fonr  persons,  and 
a  special  grand  Jury  of  not  less  than  six  nor  more  than  nine  per^oaa. 
The  number  of  the  regular  grand  Jury  was  reduced  by  Acts  1889-00, 
p.  91,  to  not  less  than  nine  nor  more  than  twelve  persons,  and  this  con- 
tinned  to  be  the  law  until  the  present  revision.  The  revised  section 
provides  that  a  regular  grand  Jury  shall  consist  of  not  less  than  ELEVEN 
nor  more  than  SIXTEEN  persons.  See  the  preceding  section  Increasing 
the  number  to  be  summoned.  The  changes  In  this  and  the  preceding 
section  were  made  because  the  revisors  were  of  opinion  that  larger  grand 
Juries,  especially  for  the  larger  counties  and  cities,  would  be  conducive 
to  law  enforcement,  although,  of  course,  more  expensive. 

Requisites  for  grand  Juror.— The  phrasd,  "in  other  respects  a  quali- 
fied juror,"  must  be  interpreted  according  to  the  common-law  and 
statutory  requirements  for  jurors.  The  common-law  requirement  is  that 
they  should  be  probi  aut  liberi  et  legales  homines.  Therefore  it  is  a  good 
exception  at  common  law  to  one  returned  on  a  grand  jury  that  he  Is'  an 
alien  or  a  minor,  or  was  not  returned  by  proper  officer,  or  that  he  was 
returned  at  the  instance  of  the  prosecutor.  Alio  infamy  is  a  good  cause 
for  challenge  to  a  juror,  or  that  he  hath  been  convicted  of  treason,  felony, 
perjury,  etc.     Booth's  Case,  16  Qrat.  519,  627. 

For  present  statutory  requirements,  see  sections  5984  et  seq. 

Census  enumerators,  appointed  under  a  law  of  Congress,  may  be 
members  of  the  grand  jury  (Strother's  Case,  1  Va.  Cas.  187);  also  a 
naturalized  citizen  of  ttie  United  States  or  a  native  citizen  of  any  other 
state  domiciled  in  Virginia  (Towles'  Case,  5  Leigh,  743  >;  but  not  an 
alien  (Cherry's  Case,  2  Va.  Cas.  20).  As  to  freeholder  under  the  old 
law  serving  on  grand  jury,  see  Kerby's  Case,  7  Leigh,  747. 

Formerly,  ordinary  keepers  and  owners  and  occupiers  of  grist-mills 
were  ineligible  to  serve  a?  grand  Jurors,  but  they  were  made  eligible  by 
the  amendment  of  1916  (Acts  1916,  p.  764). 

Persons  over  sixty  years  of  age  are  not  disqualified  from  serving  on 
grand  juries,  though  they  are  exempted  from  service  if  they  choose  to 
claim  the  exemption.     Booth's  Case,  16  drat.  519. 

A  supervisor  of  a  county  who,  under  certain  circumstances,  has  super- 
vision and  control  over  the  roads  in  his  district,  is  not  an  "overseer  of 
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roads,"  within  the  meaning  of  this  section.  Cook's  Case,  114  Va.  882. 
77  S.  K.  608. 

Generally. — This  section  is  not  repugnant  to  articles  5  and  14  of  the 
amendments  to  the  United  States  Constitution.  Hausenfluck'a  Case,  85 
Va.  702,  8  S.  E.  683. 

Objection  to  mode  of  summoning  grand  Jury  or  to  the  qualification 
of  particular  grand  jurors  must  be  made  by  a  plea  in  abatement  at  a 
preliminary  stage  of  the  case  and  before  a  plea  to  the  merits.  Cherry's 
Case,  2  Va.  Cas.  20,  and  note;  Long's  Case,  Id.  318;  Kerby's  Case,  7 
Leigh,  747;  Booth's  Case,  16  Grat.  619,  523;  Moran's  Case,  9  Leigh,  661; 
Curtis'  Case,  87  Va.  590,  13  S.  B.  72;  Early's  Case,  86  Va.  921,  11  S.  B. 
795. 

Objections  us  aforesaid  cannot  be  raised  for  the  first  time  in  appellate 
court.     Taylor's  Case,  90  Va.  109,  17  S.  B.  812. 

And  this  plea  in  abatement  is  waived  by  pleading  to  the  general 
issue  alone.  Early's  Case,  86  Va.  921,  11  S.  E.  795.  But  it  Is  admissible 
although  another  plea  in  abatement  was  at  the  same  time  pleaded  and 
issue  Joined  thereon.     Long's  Case,  2  Va.  Cas.  318. 

For  objection  to  the  method  of  constituting  a  grand  Jury  not  sus- 
tained, see  Mesmer's  Case,  26  Orat.  976. 

Cited  in  Litton's  Case,  101  Va.  833,  44  S.  E.  923. 

Under  this  section,  as  amended  (1889-90,  p.  91),  special  or  regu- 
lar grand  jury  may  find  indictment  for  murder.  Lyle  v.  Com.,  88  Va. 
396,  13  S.  E.  802. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  157,  section  3. 

Sec.  4854.  When  special  grand  jory  may  be  ordered;  \xy  whom 
and  how. — ^A  special  grand  jury  may  be  ordered  at  any  time  by  a 
circuit  court  of  a  county  or  corporation,  or  corporation  or  hustings 
court  of  a  corporation,  or  the  judge  thereof  in  vacation,  the  jurors 
to  be  summoned  from  a  list  furnished  by  the  judge,  and  where  a 
grand  jury,  regular  or  special,  has  been  discharged,  the  court,  dur- 
ing the  term,  may  impanel  another  grand  jury,  which  may  be  a 
special  grand  jury.  A  special  grand  jury  may  be  summoned  for 
and  impanelled  at  a  special  term  of  the  court  as  well  as  at  a  regular 
term.    (Code  1887,  §  3978;  1902-3-4,  p.  878;  1904,  p.  92.) 

No  venire  facias  is  required  to  summon  a  special  grand  Jury.  Robin- 
son's  Case,  88  Va.  903,  14  S.  B.  627. 

Where  one  of  the  grand  jury  finding  an  Indictment  was  Incompetent, 
and  for  that  reason  the  grand  jury  was  dismissed  and  the  indictment 
quashed,  the  court  may  direct  a  special  grand  jury  to  be  summoned  at 
the  same  ferm,  and  an  indictment  found  by  this  grand  jury  is  valid. 
Shinn's  Case,  32  Orat.  899. 

The  fact  that  two  of  the  jurors  who  were  meiabers  of  the  grand 
Jury  which  found  the  indictment  against  the  defendant  had  served  on 
another  special  grand  jury  at  the  same  term  of  the  court  did  not  dis- 
qualify them  to  serve  upon  the  grand  Jury  which  found  the  indictment. 
Richardson's  Case,  76  Va.  1007. 

Under  this  section  and  section  4861  special  grand  juries  may  be 
8umm.oned  and  impaneled  at  any  regular  or  special  term  of  the  court 
when  so  ordered  by  the  judge.    Wright's  Case,  114  Va.  872,  77  S.  B.  503. 

Sec.  4856.  How  deficiency  of  jurors  supplied. — If  a  suflScient  num- 
ber of  grand  jurors  do  not  appear,  the  court  may  order  the  defi- 
ciency to  be  supplied  from  the  bystanders,  or  from  a  list  fur- 
nished by  the  judge  to  the  sheriff  or  sergeant.  (Code  1887,  §  3979.) 
Plea  in  abatement  will  not  lie  to  an  indictment,  for  that  the  court., 
if  sufllcient  number  of  the  Jurors  summoned  are  not  In  attendance, 
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causes  the  required  number  to  be  returned  from  the  county  at  large. 
Richardson's  Case,  76  Va.   1007. 

It  it  be  discovered  that  one  of  the  grand  Jurors  lacks  the  legal 
qualifications,  the  court  must  discharge  him  and  order  another  to  be 
sworn  in  his  place.  Burton's  Case,  4  Leigh  615,  26  Am.  Dec.  337; 
Richardson's  l^ase,  76  Va.  1007. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  157,  section  4. 

See.  4856.  Foreman  of  grand  jury;  bis  oath,  and  oath  of  othar 
jurors. — From  among  the  persons  summoned  who  attend,  the  court 
shall  select  a  foreman,  who  shall  be  sworn  as  follows:  *'You  shall 
diligently  iuqnire,  and  true  presentment  make,  of  all  such  matters 
as  may  be  given  you  in  charge,  or  come  to  your  knowledge,  touch- 
ing the  present  service.  You  shall  present  no  person  through 
prejudice  or  ill-will,  nor  leave  any  unpresented  through  fear  or 
favor,  but  in  all  your  presentments  you  shall  present  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.  So  help  you  God." 
The  other  grand  jurors  shall  afterwards  be  sworn  as  follows:  "The 
same  oath  that  your  foreman  has  taken  on  his  part,  you  and  each 
of  you  shall  observe  and  keep  on  your  part.  So  help  you  God." 
(Code  1887,  §  3980.) 

It  appears  that  this  section  is  merely  declaratory  of  the  common 
law.     See  11  Va.  Law  Reg.  544. 

See  Gregory's  Forms,  Nos.  586,  586. 

Sec.  4867.  When  new  foreman  or  juror  may  be  sworn  in. — ^If  the 
foreman  or  any  grand  juror,  at  any  time  after  being  sworn,  fail  or 
be  unable  to  attend,  another  may  be  sworn  in  his  stead.  (Code 
1887,  §  3981.) 

Sec.  4858.  Judge  to  ebarge  grand  jnry. — The  grand  jury,  after 
being  sworn,  shall  be  charged  by  the  judge  of  the  court,  and  shall 
then  be  sent  to  their  room.     (Code  1887,  §  3982.) 

Failure  to  charge  grand  jury  does  not  vitiate  an  indictment  found 
by  them.  The  provision  is  directory  only.  Porterfleld's  Case,  91  Va.  801, 
22  S.  E.  362. 

It  appears  that  this  section  is  merely  declaratory  of  the  common 
law.     See  11  Va.  Law  Reg.  644. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  167,  section  6. 

Sec.  4859.  Duties  of  grand  jury. — The  grand  jury  shall  inquire  o^ 
and  present  all  felonies,  misdemeanors,  and  violations  of  penal 
laws,  committed  within  the  jurisdiction  of  the  respective  courts 
wherein  they  are  sworn ;  except  that  no  presentment  shall  be  made 
of  a  matter  for  which  there  is  no  corporal  punishment,  but  only  a 
fine,  where  the  fine  is  limited  to  an  amount  not  exceeding  five  doU 
lars.    (Code  1887.  §  3983.) 

It  appears  that  this  section  is  merely  declaratory  of  the  common 
law.     See  11  Va.  Law  Reg.  644. 

Cited  but  not  construed  in  Wells'  Case,  107  Va.  834,  67  S.  B.  688. 

See.  4880.  How  indictments  found  and  presentments  made. — ^At 
least  nine  of  a  regular  grand  jury  and  five  of  a  special  grand  jury 
must  concur  in  finding  or  making  an  indictment  or  presentment. 
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They  may  make  a  presentment  or  find  an  indictment  upon  the  in- 
formation of  two  or  more  of  their  own  body,  or  on  the  testimony 
of  witnesses  called  on  by  the  grand  jury,  or  sent  to  it  by  the  court; 
If  only  one  of  their  number  can  testify  as  to  an  offense,  he  shall  be 
sworn  as  any  other  witness.  When  a  presentment  or  indictment  is 
80  made  or  found,  the  names  of  the  grand  jurors  giving  the  infor- 
mation, or  of  the  witnesses,  shall  be  written  at  the  foot  of  the  .pre- 
sentment or  indictment.     (Code  1887,  §  3984;  1889-90,  p.  91.) 

■  R«Ti8ors<  Note. — ^Under  section.  8984  of  the  Code  of  1887  the  con- 
currence of  at  least  twfslve  of  a  regular  grand  Jury  was  necessary  in 
finding  or  inaklng  an  indictment  or  presentment.  This  was  in  conform- 
1^  with  sections  8976  and'  3977  of  that  Code.  When  these  sections 
were  amended  by  Acts  1889-90, '  p.  91,  section  8984  was  amended  also, 
and  the  concurrence  of  at  least  SEVBN  of  a  regular  grand  Jury  was 
necessary'  from  the  time  of  the  amendment  to  the  present  revision.  In 
consequence  of  the  changes  made. in  the  revised  sections  4852  and  48S8, 
section  4860  now  provides  for  a  concurrence  of  at  least  NIN£  of  a  regu- 
lar grand  Jury. 

Xhe  provision  that  "if  only  one  of  their  number  can  testify  as  to 
an  offense,  be  shall  be  sworn  as  any  other  witness"  is  new,  bat  not 
Intended  to  change  the  existing  law. 

.  The  provision  that  the  names  of  the  witnesses  upon  whose  evidence 
the  ^rand  Jury  make  their  indictment  shall  be  written  at  the  foot  of  the 
indictment  or  presentment  is  merely  directory,  and  not  mandatory. 
Porterfield's  Case,  91  Va.  802,  22  S.  E.  352;  Dover's  Case,  10  Leigh  685; 
Williams'  Case.  S  Grat.  702;  Shelton's  Case,  89  Va,  460,  16  S.  E.  365; 
Clopton's  Case,  109  Va.  813,  63  S.  E.  1022. 

The  omission  of  the  names  of  the  witnesses  in  the  indorsement  of  an 
indictment  will  not  operate  to  exclude  such  witnesses  from  testifying 
at  the  trial.     Lawrence's  Case,  30  Grat.  853. 

t  Indorsement  on  separate  sheet  enveloping  indictment,  indictment  not 
viti^tefl.     Burgess'  Case,  2  Va.  Cas.  483. 

In  reference  to  the  number  who  must  agree,  see  Sayefs'  Case.  8 
Leigh    722,   725. 

Under  Acts  1869-70,  p.  550,  chapter  397,  section  4,  it  was  held  that, 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that 
the  indictment  was  found  at  a  term  when  a  jury  might  lawfully  consist 
of  only  eight  members  (a  special' grand  jury).  Price's  Case,  -21  Grat. 
855. 

-  As  to  the  ri^ht  of  the  accused  to  appear  before  the  grand  jury, 
see  Editorial,  1  Va.  L.  R.  N.  ST  228. 

For  W,  Va.  decisions  on  similar  statute,  see  Justi^'  Annotations, 
chapter'  157,  section  8. 

Sec.  4861.  Indictments  ignored  may  be  sent  to  another  grand 
jury,  what  irrei^Iarities  not  to  vitiate  indictment,  etc. — Although 
a  bill  of  indictmen't  be  returned  not  a  true  bill  the  same  or  another 
bill  of  indictment  against  the  same  person,  for  the  same  offense, 
may  be  sent  to,  and  acted  on,  by  the  same  or  another  grand  ,iury. 
No  irregularity  in  the  time  or  manner  of  selecting  the  jurors,  or 
in  the  writ  of  venire  facias,  or  in  the  manner  of  executing  the  same, 
shall  vitiate  any  presentment,  indictment,  or  finding  of  a  grand 
jury.     (Cod«  1887,  §  3985.) 

Revlsors'    Note. — ^The   words,    "the   same   or,"   found   In   line   two 
of  the  text,  are  new,  but  not  supposed  to  change  the  existini;  law. 
(1984) 
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See.  4862.  Penalties  on  ofiScen  and  Jurors  for  failure  of  duty. — ^A 
court,  whose  officer  fails  without  good  cause,  when  it  is  his  duty, 
to  summon  a  grand  jury  and  return  a  list  of  their  names,  shall  fine 
him  twenty  dollars.  A  person  summoned,  and  failing  to  attend. a 
court  as  a  grand  juror,  shall  be  fined  by  said  court  not  Less  than 
five  dollars,  unless,  after  being  summoned  to  show  cause  against 
the  fine,  he  give  a  reasonable  excuse  for  his  failure.     (Code  1887, 

§  3986.) 

Hevlsora'  Note. — ^The  words,  "without  good  cause,'''  found  in  line 
two  of  the  text,  are  new. 

Sec.  4863.  Pay  and  mileage  of  grand  jurors.— Every  person  who 
serves  upon  a  grand  jury  shall  receive  the  same  compensation  and 
mileage  allowed  jurors  in  civil  cases  by  section  six  thousand  and 
seven,  and  the  same  shall  be  paid  out  of  the  county  or  corporation 
levy.    (Code  1887,  §  3987.) 

Bee.  4864.  CdnmJssioners,  sheriffs,  constclbles,  etc.,  to  give  infor- 
mation of  violation  of  penal  laws  to  attorney  tor  the  Conunonwealth. 
— ^Every  commissioner  of  the  revenue,  sheriff,  constable,  or  other 
officer  shall  give  information  of  the  violation  of  any  penal  law  to 
the  attorney  for  the  Commonwealth,  who  shall  forthwith  institute 
and  prosecute  all  necessary  and  proper  proceedings  in  such  case, 
whether  in  the  name  of  the  Commonwealth  or  of  a  county  or  cor- 
poration, and  may  in  such  case  issue  or  cause  to  be  issued  a  sum- 
mons for  any  witness  he  may  deem  material  to  give  evidence  before 
the  court  or  grand  jury.  It  shall,  however,  be  unlawful  for  any 
attorney  for  the  Commonwealth  to  go  before  any  grand  jury  during 
their  deliberations  except  when  duly  sworn  to  testify  as  a  witness, 
but  he  may  advise  the  foreman  of  the  grand  jury  or  any  member 
or  members  thereof  in  relation  to  the  discharge  of  their  duties. 
(Code  1887,  §  3988.) 

This  section  makes  it  duty  of  sheriff  to  give  information  of  viola- 
tion of  any  penal  law  to  Commonwealth's  attorney,  and  this  duty  neces- 
sarily carries  with  it  the  implied  power  to  investigate,  inquire  into,  and 
ascertain  if  an  offense  has  been  committed.  Under  section  788,  Rev. 
St.  n.  8.  [U.  S.  Comp.  St.  1901,  p.  608],  United  States  marshal  "has  same 
powers.    Carico  v.  Wilmore  (D.  C),  61  Fed.  198. 

An  indictment  will  not  be  quashed  because  the  attorney  for  the 
Commonwealth  appeared  before  the  grand  Jury  when  not  sworn  as  a 
witness,  where  it  appears  from  the  evidence  that  he  did  not  advise  them 
to  find  the  indictment,  did  not  know  of  their  finding  until  the  present- 
ment was  made,  and  was  not  in  the  room  when  th^y.had  the  iadlotment 
under  consideration.     MuUln's  Case,  IIS  Va.  945,  79  S.  E.  324. 
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CHAPTEB  194. 
Presentments,  Indictments,  and  Informations,  and  Process  TbM«on. 


Hec. 

4865.  Form  of  prosecutlOBS. 

4866.  When      information      filed; 

prosecutions  for  felony  to 
be  by  indictment. 

4867.  Name  of  prosecutor  to  be 
written  on  indictment,  etc., 
for  misdemeanor;  when  re- 
quired to  give  security  for 
costs. 

4868.  When    Judgment     for    costs 

against  him. 

4869.  What  suCBcient  statement  in 

indictment  for  perjury  or 
subornation  of  perjury. 

4870.  In    prosecution    tor    embez- 

zlement any  number  of  of- 
fenses may  be  charged  if 
committed  within  six 
months;  what  description  of 
money  sufficient  in  prosecu- 
tion tor  embezzlement;  what 
for  larceny. 

4871.  In   prosecution  for   forgery, 

unnecessary  to  set  forth 
copy  of  forged  instrument. 

4872.  In  prosecution  for  offense  re- 

lating to  property,  what 
proof  of  ownership  suffi- 
cient. 

4873.  Where  intent  an  ingredient 
of  offense,  what  allegation 
thereof  sufficient. 

4874.  Unnecessary  allegations  may 

be  omitted. 
4876.  What  defects  in  indictments 
not  to  Tlttate  them. 

4876.  Amendment    of   Indictments 

tor  misdemeanors. 

4877.  Amendment    of    indictments 

for  treason  or  felony  before 
the  defendant  pleads. 

4878.  Amendment    of    indictments 

for  treason  or  felony  after 
the  defendant  pleads  tor  de- 
fects of  form,  or  for  vari- 
ance. 

4879.  When  judgment  not  to  be 
arrested  or  reversed. 

4880.  Accused  discharged  from  im- 
(1986) 


4881. 

4882. 
4883. 


4884. 

4886. 

4886. 
4887. 


4888. 


4889. 

4890. 

4891. 
4892. 


prisonment,  if  not  indicted 
in  time. 

What  process  to  be  awarded 
against  accused  on  indict- 
ment, etc. 

How  awarded,  directed,  re- 
turnable, and  executed. 
Capias  to  hear  Judment  tor 
a  misdemeanor  unnecessary; 
Judgment  may  be  entered  In 
absence  of  accused,  and  or- 
der made  for  his  arrest; 
powers,  duties,  etc.,  of  offi- 
cer under  such  order. 
Clerks  to  mail  process  to 
officers  in  other  counties, 
etc. 

Where  process  of  arrest  is- 
sued during  term  may  be 
executed. 

To  whom  person  arrested 
may  be  delivered. 
Person  arrested  to  answer 
indictment,  etc.,  or  lo  hear 
judgment  on,  etc.,  for  mis- 
demeanor, or  on  attachment, 
may  be  bailed  by  officer;  in 
what  sum;  recognizance  to 
be  returned  to  court;  pen- 
alty for  failure,  or  for  in- 
sufficient bail. 

When  information  need  not 
be  filed,  but  a  summons  is- 
sued; when  and  ho«'-  Judg- 
ment given. 

Process  on  indictment  or 
presentment  for  mlsdemeAn- 
or. 

What  not  CO  work  discontin- 
uance. 

Outlawry  abolished. 

How  summons  against  a  cor- 
poration to  answer  indict- 
ment, etc.,  is  served;  pro- 
ceedings, it  it  tail  to  appear , 
and  plead;  how  expense  of 
publication  is  certified,  paid, 

and  taxed  in  costs. 
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Sec.  4865.  Form  of  prosecnitioiui. — ^Prosecutions  for  offenses 
against  the  Commonwealth,  unless  otherwise  provided,  shall  be  by 
presentment,  indictment,  or  information.    (Code  1887,  §  3989.) 

As  to  indictments,  presentments,  etc.,  generally,  see  Min.  Syn.  249- 
255;  note  to  Boyle's  Case,  14  Orat.  674,  676,  Va.  Rep.  Anno. 

As  to  the  distinction  between  presentments  and  indictments,  see 
Towles'  Case,  6  Leigh  743;  Jonea'  Case,  19  Grat.  481;  also  Min.  Syn. 
260;   Christian's  Case,  7  Grat.  637. 

The  presentment,  not  the  time  of  filing  the  information  upon  it,  is 
the  date  of  the  prosecution.     Christian's  Case,  7  Grat.  631. 

Presentment  on  indictment  oi  a  grand  Jury  must  be  brought  into 
court  by  them,  and  publicly  presented  and  recorded.  Cawood's  Case, 
2  Va.  Cas.  627;  Simmons'  Case,  89  Va.  156,  16  S.  E.  386;  McKinney's 
Case.  8  Grat.  589;  Shifflet's  Case,  14  Grat.  652;  Price's  Case,  21  Orat. 
846. 

Presentment  need  not  appear  on  the  record  book  in  eztenso.  Tier- 
nan's  Case,  4  Grat.  645. 

Presentments  tor  misdemeanors  need  not  conclude  "against  the 
peace  and  dignity  of  the  Commonwealth."  Section  106  of  the  Constitu- 
tion requiring  such  conclusion  applies  only  to  indictments.  Bracy  t. 
Com..  119  Va.  867,  89  S.  E.  144. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  168,  section  1. 

Sec.  4866.  When  information  filed ;  prosecution  for  felony  to  be  by 
indictment. — ^An  information  may  be  filed  upon  a  presentment  or 
indictment  by  a  grand  jury,  or  upon  a  complaint  in  writing  verified 
by  the  oath  of  a  competent  witness;  but  no  person  shall  be  put 
upon  trial  for  any  felony,  unless  an  indictment  shall  have  first  been 
found  by  a  grand  jury  in  a  court  of  competent  jurisdiction.  If 
the  accused  be  in  custody,  or  has  been  recognized  or  summoned  to 
answer  such  presentment,  indictment,  or  information,  no  other  pro- 
cess shall  be  necessary;  but  the  court  may,  in  its  discretion,  issue 
process  to  compel  the  appearance  of  the  accused.  (Code  1887,  § 
3990.) 

Revlsors'  Note. — ^An  act  was  passed  In  1016  (Acts  1916,  p.  728) 
anthorlziiig  attorneys  for  the  Comntonwealth  to  sppply  lost,  destroyed 
or  stolen  indictments.  The  revisors  omitted  this  act  from  the  Code,  and 
it  has  therefore  been  repealed.  While  they  were  of  opinion  that  the  act 
mi|^t  prove  of  sabstantial  valve  in  some  instances,  on  the  whole  *tbey 
did  not  consider  its  value  great  enough  to  offset  its  dangers. 

Foundation  for  information — Quashed  Indictment. — A  quashed  in- 
diotftent  is  Insufficient  foundation  for  a  rule  upon  the  party  to  show 
cause  why  an  information  should  not  be  filed  against  him.  Ayres'  Casa 
6  Grat.  668. 

Presentment,  though  technically  defective,  Is  a  good  foundation 
for  an  Information.  Christian's  Case,  7  Grat.  631;  also  Bishop's  Case, 
13  Grat.  786. 

Under  this  section  an  information  filed  not  upon  the  basis  of  a 
presentment,  indictment,  or  complaint  in  writing,  verified  by  oath  of  a 
competent  witness,  is  insufficient.  Wilson's  Case,  87  Va.  94,  12  S.  E.  108; 
Christian's  Case,  7  Grat.  637;  Ayres'  Case,  6  Grat.  668. 

I*re8entment — Reqnisitea  as  foundation  for  information. — A  pre- 
sentment of  a  grand  Jury,  to  be  a  proper  foundation  for  aA  information, 
must  contain  every  matter  necessary  to  render  the  act  imputed  to  the 
defendant  unlawful,  and  the  supposed  offense  must  be  described  with  at 
least  reasonable  certainty.     Bishop's  Case,  13  Grat.  786. 
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Upon  presentment  for  assault  and  biattery  it  Is  not  Irregular  to  try 
the  case  without  filing  information.     Towles'  Case,  5  Leigh  743. 

As  to  amendment  of  information,  see  Lodge's  Case,  6  Grat.  699; 
Williamson's  Case,  4  Qrat.  654. 

Lost  Indictment. — In  a  prosecution  for  a  felony  or  misdemeanor, 
if  the  indictment  is  lost  at  any  time  before  trial,  though  after  arraign- 
ment and  plea,  the  party  cannot  be  tried.  Bradshaw's  Case,  16  Orat. 
507,  86  Am.  Dec.  722.     But  see  10  Enc.  PI.  &  Pr.  418. 

A  felony  cannot  be  prosecuted  by  information.  Barrett's  Case,  9 
Leigh  666;  Matthews'  Case,  18  Grat.  989. 

rndorsement  by  foreman  not  necessary. — ^It  is  not  •  necessary  that  a 
bill,  in  order  to  be  made  a  good  indictment,  should  have  on  it  an  Indorse- 
ment by  the  grand  jury  or  loreman  that  it  is  a  true  bill.  It  is  sufficient 
that  the  bill  was  actually  found  to  be  a  true  bill;  that  such  lindlng  wa4 
announced  in  court  iby  clerk  on  the  return,  and  with  the  acquiescence  ot 
the  grand  Jury.  White's  Case,  29  Grat.  824,  828;  Price's  Case,  21  Grat. 
846,  855,  862. 

And  so  the  indorsement,  "A  true  gun,"  cannot  invalidate  Indictment. 
White's  Case,  29  Grat.  824. 

Generally. — ^The  construction  put  upon  the  former  statute  In  Mat- 
thews' Case,  18  Grat.  989,  is  confirmed  by  the  present  statute. 

Denial  of  a  motion  to  quash  an  information  on  the  ground  that  it 
was  not  founded  on  a  complaint  In  writing  sworn  to  by  a  competent 
witness  as  required  by  this  ssctlon,  cannot  be  review.  Quillin's  Case, 
105  Va.  874,  54  S.  E.  333.  • 

Sec.  4867.    Name  of  prosecutor  to  be  written  on  indictment,  ete., 
for  misdemeanor;  when  required  to  give  security  for  costs. — In  a 

prosecution  for  a  mis<lemeanor  the  name  of  the  prosecutor  if  there 
be  one  and  the  county  or  corporation  of  his  residence  shall  be  writ- 
ten at  the  foot  of  the  presentment,  indictment  or  information  when 
it  is  made,  found,  or  filed,  and  in  case  the  grand  jury  that  brings 
in  such  presentment  or  indictment  or  the  attorney  for  the  Com- 
monwealth that  files  such  information  fail  to  write  the  name  of  a 
prosecutor  at  the  foot  of  the  presentment,  indictment,  or  informa- 
tion, then  the  name  of  a  prosecutor  may  be  entered  of  record  as  such 
by  the  court  on  the  motion  of  the  defendant  or  the  Commonwealth's 
attorney  at  any  time  before  the  judgment.  And  for  good  cause  the 
court  may  require  a  prosecutor  to  give  security  for  the  costs,  and 
if  he  fails  to  do  so  dismiss  the  prosecution  at  his  costs^  (Code  1887, 
§3991;  1895-6,  p.  35.)  ' 

Fl'osecator  la  assanlt  and  battery  competent  witnesSiT— A  prose- 
cutor, in  an  information  or  indictment  for  assault  and  battery,  wM.  is 
liable  for  the  costs,  is  a  competent  witness  for  the  Commonwealth. 
Baker's  Case,  2  Va.  Cas.,  363;  Gilliam's  Case,  4  Leigh  688,  Hart's  Case, 
2  Rob.  822. 

What  Is  sufficient  evidence -of  one  being  prosecutor  and  Uable  for 
costs.     Dove's  Case,  2  Va.  Cas.  29. 

After  verdict  the  prosecutor  cannot  be  allowed  to  show  by  parol 
evidence  that  he  was  called  on  by  the  grand  jury,  and  did  not  voluntarily 
give  the  information.     Id. 

Statute  not  penal. — This  section  is  not  a  penal  statute.  Thereiore. 
in  Interpreting  the  same,  there  is  no  reason  why  we  should  stick  to  the 
letter.     Wortham's  Case,  5  Rand.  672. 

Statute  does  not  apply  to  one  compelled  to  inform. — A  volunteer 
informer  ought  to  be  made  prosecutor,  and  liable  lor  costs  in  case  of 
failure;    but  one  who  Is  compelled  to  be  an  informer  cannot  be  con- 
sidered a  prosecutor.    Wortham's  Case,  5  Rand.  669. 
(1988) 
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This  i»roTl8i<m  BOt  a  sine  qua  non  to  indictment. — The  proriaiOB 
that  the  name  of  the  prosecutor  shall  be  written  on  the  toot  ot  the  pre- 
sentment, etc.,  is  directory  only,  and  failure  to  comply  therewith  does  not 
Titiate  the  presentment,  etc.  Porterfleld's  Case,  91  Va.  802,  22  S.  E. 
352.  See  note  to  section  4860;  Thompson's  Case,  88  Va.  45,  49,  13  8.  B. 
304;  also  Shelton's  Case,  89  Va.  450,  16  S.  E.  355;  Dever's  Case,  10 
Leigh  685;  Williams'  Case,  5  Grat.  702. 

It,  in  the  opinion  ot  the  court,  public  Justice  requires  that  the  prose- 
cation  should  proceed.  It  may  refuse  to  dismiss  the  indictment,  though 
the  prosecutor  be  Insolvent  and  security  for  costs  be  not  given.  Hill's 
Case,   9  Leigh  601. 

Indictment  quashed — Costs  afpUnst  prosecutor. — Under  Act  Feb. 
17.  1823  (Sess.  AcU  1823,  p.  12),  it  was  held  that  where  an  Indictment 
Is  quashed  because  of  incapacity  of  one  of  the  grand  Jurors  the  court 
should  give  Judgment  for  the  costs,  against  the  prosecutor.  St.  Clair's 
Case,  1  Qrat.  666. 

Generally. — See  Wortham's  Case,  6  Rand.  669. 

Under  former  law  requiring  the  occupiition  to  be  stated,  held  a  plea 
In  abatement  of  an  Indictment  for  a  misdemeanor,  alleging  that  the 
prosecutor  is  not  a  laborer,  but  a  husbandman,  is  bad  on  demurrer. 
Haught's  Case,  2  Va.  Cas.  3. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  2. 

Sec.  4868.  When  jtrdgment  for  costs  agttinst  him. — If  any  pro- 
ceeding for  an  offense,  had  or  moved  at  the  instance  of  a  prose- 
cutor, be  dismissed,  or  the  accused  discharged  from  accusation, 
the  court  or  justice  before  whom  the  proceeding  is,  may  give 
judgment  against  the  prosecutor  in  favor  of  the  accused  for  his 
costs.  (Code  1887,  §  3992.) 
See  notes  to  section  4867. 

Sec  4869.  What  sufScient  statement  in  indictment  for  perjury 
or  rabomation  of  perjury. — Tn  an  indictment  or  accusation  for 
perjury  or  subornation  of  perjury,  it  shall  be  sufficient  to  state 
the  substance  of  the  offense  charged  against  the  accused,  in  what' 
court  or  by  whom  the  oath  was  administered  which  is  charged  to 
have  been  falsely  taken,  and  to  aver  that  such  court  or  person  had 
competent  authority  to  administer  the  same,  together  with  proper 
averments  to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  setting  forth  any  part  of  any  record  or  proceeding  at  law 
or  equity,  or  the  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed;  but  nothing  herein  shall 
be  construed  to  allow,  without  the  consent  of  the  accused,  a  part 
only  of  any  record,  proceeding,  or  writing  to  be  given  in  evidence 
on  the  trial  of  such  indictment  or  accusation.  A  distinct  allega- 
Mon,.  averment,  or  statement  in  any  part  of  the  indictment  that 
the  defendant  did  corruptly  swear  falsely,  or  did,  on  the  occasion 
mentioned  in  the  indictment,  commit  wilful  perjury,  shall  be  a 
sufficient  allegation  of  the  falsity  of  the  oath  alleged  to  have 
been  taken.     (Code  1887,  §  3993.) 

Bevlsors'  Notes. — ^The  last  sentence  Is  new,  and  the  object  ot  it  is 
to  meet  the  objection  to  Uie  indictment  sustained  tn  Fitch's  Case,  (KK 
Va.  SSM,  at  S.  E.  372.  While  not  Intending  in  any  way  to  criticise  tliei 
holding  in  that  case.  It  would  seem  that  the  former  law  wa«  detective  &a 
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not  providing  for  the  contingency  which  there  arose.  The  defenditat 
had  a  fair  and  lnif>artial  trial,  but  because  the  chai^  of  the  falsity  of 
the  oath  was  contained  in  the  concluding  part  of  the  indictment  instead 
of  in  the  charging  part,  the  court  felt  compelled  to  give  him  a  new  trial. 

The  common  law  indictment  for  perjury  is  no  longer  necessary. 
Fitch's  Case,  92  Va.  831,  24  S.  E.  272,  changing  rule  in  LiOdge's  Case, 
2   Orat.    680. 

It  is  not  now  necessary  to  set  forth  the  facts  to  show  the  jurisdiction 
Of  the  court  over  the  case.  Fitch's  Case,  92  Va.  832,  24  S.  E.  272,  over- 
ruling Pickering's  Case,  8  Grat.  628,  56  Am.  Dec.  168.  But  the  day  in 
which  the  perjury  was  committed  must  be  truly  laid.  Rhodes'  Case,  78 
Va.   692,   696. 

Indictment  held  bad  in  Fitch's  Case,  92  Va.  824,  835,  24  S.  E.  272; 
Thomas'  Case,  2  Rob.  795;  Roach's  Case,  1  Grat.  561.  See  revlsors'  noto 
above.  See,  also,  sections  4493,  4494  and  notes  thereto;  also  note  to 
Boyle's  Case,  14  Grat.  674,  676,  Va.  Rep.  Anno.;  Id.,  50th  head,  p.  666 
(bottom  paging). 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
Chapter  158,  section  4. 

Sec.  4870.  In  prosecution  for  embezdement  any  number  of  of- 
fenses may  be  charged  if  committed  within  six  months;  what  de- 
scription of  money  sufScient  in  prosecution  for  embezzlement:  what 
for  larceny. — In  a  prosecution  against  a  person  accused  of  em- 
bezzling or  fraudulently  converting  to  his  own  use  bullion,  money, 
bank  notes,  or  other  security  for  money  it  shall  be  lawful  in  the 
same  indictment  or  accusation  to  charge  and  thereon  to  proceed 
against  the  accused  for  any  number  of  distinct  acts  of  such  em 
bezzlements  or  fraudulent  conversions  which  may  have  been  com 
.mitted  by  him  within  six  months  from  the  first  to  the  last  of  the 
acts  charged  in  the  indictment;  and  it  shall  be  sufficient  to  allege 
the  embezzlement  or  fraudulent  conversion  to  be  of  money  without 
specifying  any  particular  money,  gold,  silver,  note,  or  security, 
and  such  allegation,  so  far  as  it  regards  the  description  of  the 
property,  shall  be  sustained  if  the  accused  be  proved  to  have 
embezzled  any  bullion,  money,  bank  note,  or  other  security  for 
money  although  the  particular  species  be  not  proved. 

And  in  a  prosecution  for  the  larceny  of  United  Slates  currency 
or  for  obtaining  United  States  currency  by  a  false  pretense  or 
token,  or  for  receiving  United  States  currency  knowing  the  same 
*o  have  been  stolen,  it  shall  be  sufficient  if  the  accused  be  proved 
;guilty  of  the  larceny  of  national  bank  notes  or  United  States 
treasury  notes,  certificates  for  either  gold  or  silver  coin,  frac- 
tional coin,  currency,  or  any  other  form  of  money  issued  by  the 
United  States  government,  or  of  obtaining  the  same  by  false  pre- 
tense or  token,  or  of  receiving  the  same  knowing  it  to  have  been 
stolen  although  the  particular  species  be  not  proved.  (Code  1887, 
§  3994;  1897-8,  p.  638.) 

In  Loftwich's  Case,  20  Grat.  716,  it  was  held  that  an  indictment 
charging  the  obtaining  of  "United  States  currency"  was  bad,  since  that 
w«a  a  g^aoral  term,  and  not  a  sufficient  description.  In  consequenoe 
of  ithis  d^fltiion  this  section  was  enacted  (February  28,  1874);  and  after- 
wards it  ^las  held   that   the   words   "national   currency  of  the  United 
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States"  were  eqalralent  to  the  phrase  in  the  statute.  DuU's  Case,  26 
Grat  966. 

The  indictment  is  for  the  stealing  of  six  dollars  of  "U.  S.  treasury 
notes."  The  certificate  of  the  facts  was  that  A.  was  holding  "some 
money,"  etc.  The  facts  certified  do  not  sustain  the  verdict.  Johnson's 
Case.  24  Grat.  666.  See,  also.  Fay's  Case,  28  Grat.  912,  921,  where  the 
indictment  charged  larceny  of  notes  of  United  States  currency  amount- 
ing to  $208,  while  the  evidence  showed  that  prisoner  received  $50 
in  cash  and  "promises  to  pay,"  the  balance  in  monthly  instalments,  and 
the  verdict  against  the  prisoner  was  reversed. 

The  charge  of  larceny  of  three  notes  of  United  States  currency,  of 
the  value  of  twenty  dollars,  is  the  equivalent  of  the  charge  of  larceny 
of  three  notes,  one  for  ten  dollars,  and  two  for  five  dollars  each.  Holly's 
Case,   113  Va.   769,  75  S.  E.   88. 

In  indictment  for  larceny  of  money,  it  is  sufficient  to  describe  it 
as  United  States  currency.    Holly's  Case,  113  Va.  769,  75  S.  E.  88. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  168,  section  6, 

Sec.  4871.  In  prosecution  foir  forgery,  nnnecessaxy  to  set  foith 
copy  of  forged  instrument. — In  a  prosecution  for  forging  or  alter- 
ing any  instrument  or  other  thing,  or  attempting  to  employ  as  true 
any  forged  instrument  or  other  thing,  or  for  any  of  the  offenses 
mentioned  in  chapter  one  hundred  and  eighty,  it  shall  not  be 
necessary  to  set  forth  any  copy  or  fac  simile  of  such  instrument  or 
other  thing;  but  it  shall  be  sufficient  to  describe  the  same  in  such 
maimer  as  would  sustain  an  indictment  for  stealing  such  instru- 
ment or  other  thing,  supposing  it  to  be  the  subject  of  larceny. 
(Code  1887,  §  3995.) 

It  is  sufficient  to  charge  that  the  defendant  forged  a  public  record, 
describing  it  so  plainly  as  to  identify  the  record  charged  to  liave  been 
forged.  It  is  not  incumbent  upon  the  Commonwealth  to  state  all  the 
facts  necessary  to  show  that  the  document  alleged  to  be  a  public  record 
was  in  point  of  fact  such  a  record.  Coleman's  Case,  26  Grat.  865,  878, 
23  Am.  Rep.   711. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  6. 

Sec.  4872.  In  prosecution  for  offense  relating  to  property,  what 
proof  of  ownership  sufficient. — In  a  'prosecution  for  an  offense 
committed  upon,  relating  to,  or  affecting  real  estate,  or  for  steal- 
ing, embezzling,  destroying,  injuring,  or  fraudulently  receiving  or 
concealing  any  personal  estate,  it  shall  be  sufficient  to  prove  that, 
when  the  offense  was  committed,  the  actual  or  constructive  pos- 
session, or  a  general  or  special  property,  in  the  whole  or  any  part 
of  such  estate,  was  in  the  person  or  community  alleged  in  the 
indictment  or  other  accusation  to  be  the  owner  thereof.  (Code 
1887,  §  3996.) 

There  must  be  satisfactory  proof  that  the  property  stolen  was  the 
property  of  the  person  stated  in  the  Indictment.  Jones'  Case,  17  Grat. 
563;  Prather's  Case,  85  Va.  127,  7  S.  E.  178.  See,  also,  note  on  "Lar- 
ceny," Johnson's  Case.  24  Grat.  555,  'Va.  Rep.  Anno.,  and  note  to  Boyle's 
Case,  14  Grat.  674,  Va.  Rep.  Anno. 

In  an  Indictment  for  larceny  the  name  of  the  owner  must  be  stated; 
and  if  it  appears  that  the  person  so  stated  was  a  married  woman  at  the 
time  of  the  larceny,  it  was  [formerly]  error,  and  the  prisoner  must  be 
aciraltted.    Hughes'  Case,  17  Grat.  666,  94  Am.  Dec.  498. 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  158,  section  7. 

See.  4873.  Where  intent  an  ingredient  of  offense,  what  allegation 
thereof  sufficient. — ^Where  an  intent  to  injure,  defraud,  or  cheat  ia 
required  to  constitute  an  offense,  it  shall  be  sufficient,  in  an  indict- 
ment or  accusation  therefor,  to  allege  generally  an  intent  to  injure, 
defraud,  or  cheat,  without  naming  the  person  intended  to  be  in- 
jured, defrauded,  or  cheated;  and  it  shall  be  sufficient,  and  not  be 
deeme J  a  variance,  if  th^re  appear  to  be  an  intent  to  injure,  de- 
fraud, or  cheat  the  United  States,  or  any  State,  or  any  county, 
corporation,  officer,  or  person.  (Code  1887,  §  3997.) 

This  sectloh  applies  to  an  indictment  for  an  attempt  to  poison.  The 
word  "injure"  is  mOre  apposite  to  the  offense  of  poisoning  or  attempting 
to  poison  than  to  forgery,  cheating,  and  the  like  offenses.  Davis'  Case, 
99  Va.  838,  38  S.  E.  191. 

On.  an  indictment  for  attempt  to  poison  a  person  who -is,  named 
"and  other  persons,"  the  wife  of  the  prisoner  may  be  called  to  testify 
against  him  that  the  attempt  was  directed  against  her  also,  as  she  may 
be  one  of  the  persons  not  necessary  to  be  named  under  this  section. 
Davis'  Case,  99  Va.  838,  38  S.  E.  191. 

A  charge  that  a  forgery  of  bank  notes  was  committed  with  Intent  to 
Injure  "citizens  of  the  Commonwealth  to  the  jurors  unknown,"  without 
setting  out  the  intent  to  injure  a  person  or  body  politic  by  name,  is  good 
after  verdict.     Ervin's  Case,  2  Va.  Cas.  337. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  168,  section  8. 

Sec.  4784.  Unnecessary  allegations  may  be  omitted. — ^All  allega- 
tions, unnecessary  to  be  proved,  may  be  omitted  in  any  indict- 
ment or  other  accusation.     (Code  1887,  §  3998.) 

This  section  should  be  numbered  4874,  not  4784. 

Under  this  section  it  is  not  only  unnecessary  to  prove  the  length 
and  depth  of  the  wound  as  alleged  in  the  indictment,  but  even  that  it 
was  in  the  same  part  of  the  body  in  which  it  is  alleged  to  have  been. 
Lazier's  Case,  10  Grat.  708,  715, 

Cited  but  not  construed  in  Tisdale'a  Case.  114  Va.  866,  77  S.  E..  482. 

See  notes  to  section  4875;  also  Sledd's  Case,  19  Grat.  819. 
'  For  W.  Va.  decisions  On  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  9.  •  t    ■  • 

Sec.  4876.  What  defects  in  indictments  not  to  vitiate  them. — No 
indictment  or  other  -accusation  shall  be  quashed  or  deemed  invalid 
for  omitting  to  set  forth  that  it  is  upon  the  oaths  of  the  jurors, 
or  upon  their  oaths  and  affirmation;  or  for  the  insertion  of  the 
words  !'upon  their  oath,"  instead  of  "upon  their  oaths";  or  for 
not  in  terms  alleging .^that  the  offense  was  committed  "within  the 
jurisdiction  of  the  court,"  when  the  averments  show  that  the  case 
is  one  of  which  the  court  has  jurisdiction;  or  for  the  omission  or 
misstatement  of  the  title,  occupation,  estate,  or  degree  of  the  ac- 
cused, or  of  the  name  or  place  of  his  residence ;  or  for  omitting  the 
words  "with  force  and  arms,"  or  the  statement  of  any  particular 
kind  of  force  and  arms;  or  for  omitting  to  etate,  or  stating  im- 
perfectly, the  time  at  which  the  offense  was  committed,  when  time 
is  not  the  essence  of  the  offense ;  or  for  failing  to  allege  the  kind  or 
value  of  an  instrument  which  caused  death,  or  to  allege  that  it  was 
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of  no  valne ;  or  for  omitting  to  charge  the  offense  to  be  "against  the 
form  of  the  statute  or  statutes;"  or  for  the  omission  or  insertion 
of  any  other  words  of  mere  form  or  surplusage.  Nor  shall  it  be 
abated  for  any  misnomer  of  the  accused;  but  the  court  may,  in 
case  of  a  misnomer  appearing  before  or  in  the.  course  of  a  trial, 
forthwith  cause  the  indictment  or  accusation  to  be  amended  ac- 
cording to  the  fact.     (Code  1887,  §  3999.) 

Revlsors*  Note.— X|ie  words,  "kind  or,"  founjd  in  line  fourteen  of 
the  text,  are  new.  In  Jones  v.  Com.,  86  Va.  950,  12  S.  E.  .950  (murder), 
it  was  held  that  the  kind  of  instrument  must  be  stated.  In  Jackson  y. 
Oora.,  06  Va.  107,  30  S.  B.  452  (malicious  wounding),  it  vi-ns  said  tliat 
it  need  not  l>e  stated.  Johnson  t.  Com.,  Ill  Va.  877,  60  S..  B.  1164 
(DMirder)  seems  to  concede  that  the  kind  of  instrument  should  l>e  stated. 
8ed]ig  no  special  reason  for  stating  the  kind  of  Instrument,  the  revisors* 
made  the  change  above  in  order  to  malce  it  clear  that  the  kind  of  instrn- 
ment  need  not  be  stated. 

Eifect  of  section. — ^These  proTl'sions  of  the  Code  dfspense  with  the 
necessity  of  formal  allegations  in  an  indictment,  and  declare  that  no 
indictment  or  other  accusation  shall  be  quashed  or  deemed  invalid  for 
any  pi  certain  enumerated  cases.  So  far  as  these  provisions  extend, 
they  cure  the  Indictment  agahist  objection,  however  raised,  and  they, 
seem  to  extend  to  most,  if  not  all  detects  of  form.  Lazier's  Case,  10 
Grat.  708,  711. 

Jurisdiction. — It  is  not  sufficient  to  aver  that  the  offense  was  com- 
mitted "within  the  Jurisdiction  of  the  court,"  which  is  a  conclusion  of 
law,  but  the  indictment  should  state  the  _fact  which  gives  the  court 
jurisdiction,  e.  g.,  that  the  offense  chtfrged^was  comn)itted  in  the  city 
of  Roanoke.  Early's  Case,  93  Va.  767,  24  8.' E.  936.  It  is  necessary 
to  aver  and  prove  the  place  where  the  offense  is  alleged  to  have  been 
committed.  Id.;  Anderson's  Case,  100  Va.  860,  42  S.  E.  865;  Fitch's 
Case,  92  Va.  824,  24  S.  E.  272. 

In  an  indictment  for  malicious  assault,  it  is  not  necessary  that  the 
indictment  should  charge  the  particular  locality  in  a  county  or  city, 
but  it  is  always  sufficient  if  charged  to  have  been  committed  within 
such  county  or  corporation.  Baccigalupo's  Case,  33  Grat.  807,  810, 
36  Am.  Rep.  796;  Richard's  Case,  1  Va.  Cas.  1,  3;  Taylor's  Case,  2  Va. 
Cas.  94. 

If  the  county  is  not  alleged  with  sufficient  certainty,  it  is  error  tor 
which  judgment  will  be  reversed.     Bell's  Case,  8  Qrat.  600.      , 

Though  the  name  of  the  county  be  left  blank  in  the  margin  of  an 
indictment  for  misdemeanor,  it  is  enough  if  the  county  be  stated  in  the 
body  of  the  indictment.     Tefft's  Case,   8   Leigh   721.' 

"Within  the  Jurisdiction  of  the  court." — In  this  part  of  the  section 
the  language  of  Act  1847-48  is  varied  to  embrace  cases  which  may.be 
prosecuted  out  of  the  county  or  corporation  in  which  the  offense  w^s 
committed;  jis,  for  example,  where  residents  of  Virginia  fight  a  duel  out 
of  the  state.     Rep.  Rev.  1849,  p.  1013,  note. 

Indictment  quashed  tor  uncertainty  of  place.  Bell's  Case,  6  Grat.  600. 

Mode  of  stating  time. — No  mode  of  stating  the  time  of  an  offense  in 
an  indictment  or  presentment  can  vitiatp  it.  Sledd's  Case,  19  Grat.  813; 
Liazier's  Case,  10  Grat.  708.  Expression  of  date  in'  figures  is  good. 
LAZier's  Case,  Id.;  Cady's  Case,  10  Grat.  779.  As  a  general  rule,  time 
of  commission  of  offense,  as  laid  in  indictment,  is  not  material.  Rhodes' 
Case,  78  Va.  692. 

Time  of  the  essence. — Where  an  act  done  between  two  dates  is  by 
law  not  a  felony,  while  if  done  before  the  first  or  after  the  second  it  Is  a 
felony,  time  is  of  the  essence  of  the  offense,  and  must  be  stated  in  th9 
indictment.     Cool's  Case,  94  Va.  799,  26  S.  E.  411. 

Time  'not  of  the  essence— Selling  liquor. — An  indictment  for  sell- 
ing intoxicating  liquors  without  license  need  not  state  the  exact  time  of 
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the  sale,  as  time  is  not  ot  the  essence.     Arrington's  Case,  87  Va.  96, 
12  S.  E.  224,  10  L.  R.  A.  242;  Savage's  Case,  84  Va.  684,  5  S.  E.  663. 

For  the  old  requirement,  "contra  forman  statuti,  see  Chiles"^  Case, 
2  (Va.  Cas.  260. 

Surplusage. — If  the  statement  In  the  commencement  of  the  Indict- 
ment of  the  name  ot  the  court  and  the  term  at  which  the  indictment 
was  found  is  not  surplusage,  it  is  useless.    Bell's  Case,  8  Orat.  600. 

The  only  proper  indorsement  on  an  indictment  is  "a  true  hill"  or 
"not  a  true  bill,"  with  the  name  of  the  foreman;  and  anything  more 
is  not  a  part  of  the  finding  ot  the  grand  jury,  but  mere  surplusage.  Such 
additions,  therefore,  will  not  vitiate  the  indictment,  even  though  Incor- 
rect or  inconsistent  with  the  indictment.  Thompson's  Case,  20  Orat. 
724. 

An  indictment  tor  keeping  an  ordinary  without  license,  if  good  In 
other  respects,  is  not  vitiated  by  the  addition  that  the  defendant  con- 
tinued to  keep  the  ordinary  from  the  day  stated  to  another  subsequent 
day.  The  continuando  is  mere  surplusage.  Burner's  Case,  13  Orat. 
778. 

An  Indictment  charging  that  the  defendant,  on  a  day  and  time  speci- 
fied, kept  an  ordinary  without  obtaining  a  license  to  do  so,  is  sufficieal 
without  setting  out  the  facts  of  his  furnishing  tor  compensation  lodging, 
etc.    Burner's  Case,  13  Orat.  778. 

The  record  ot  the  finding  of  the  grand  jury,  saying,  "In  commission 
of  rape,"  which  was  on  the  indictment,  is  mere  surplusage.  Thompson's 
Case,  20  Orat.  724. 

In  an  indictment  containing  three  counts,  it  the  conclusion  of  the 
count  charging  the  defendants  as  guilty  of  murder  is  not  correct.  It  is 
not  essential  to  the  indictment,  and  may  be  struck  out  as  surplusage. 
Hawley's  Case,  75  Va.  847. 

Conclusions  of  law,  summing  up  the  offense  unnecessarily,  may  be 
regarded  as  surplusage,  and  as  such  disregarded.  Hawley's  Case,  76  Va. 
850. 

An  indictment  for  murder,  which  describes  the  wound  in  one  place 
as  above  the  nipple  ot  the  left  bieast,  .and  subsequently  as  below  the 
nipple  ot  the  left  breast,  is  not  void  tor  repugnancy  and  inconsistency, 
as  tne  latter  recitation  is  surplusage.  Robertson's  Case,  20  S.  E.  362, 
1  Va.   Dec.   851. 

An  indictment  for  murder  charges  the  wound  to  have  been  in- 
flicted on  the  9th  of  December,  ot  which  wound  the  person  wounded 
died  on  the  said  14th  day  ot  December.  The  word  "said"  is  surplusage, 
and  Its  insertion  not  a  fatal  defect.    Lazier's  Case,  10  Orat.  708. 

Misnomer — ^Amendment. — ^The  court  may,  in  the  absence  of  de- 
fendant, who  tailed  to  appear,  though  duly  summoned,  amend  the  in- 
dictment against  S.  C,  and  make  it  read  "S.  S.,  alias  S.  C."  Shiflett's 
Case,  90  Va.  386.  18  8.  E.  838. 

Misnomer  cured.  Adkinson's  Case,  2  Va.  Cas.  613. 
Inserting  wrong  name  not  misnomer. — By  mistake  a  wrong  name  is 
Inserted  in  an  indictment  tor  misdemeanor,  though  the  record  ot  the 
court  and  indorsement  on  the  indictment  shows  the  correct  name.  The 
indictment  cannot  be  amended  by  striking  out  the  wrong  name  and 
inserting  the  name  ot  the  person  intended.  Buzzard's  Case,  5  Orat. 
694.  For  present  law  on  subject  ot  amendments,  see  three  following 
sections. 

.Amendment  generally. — Except  for  misnomer  this  section  does  not 
authorize  the  amendment  of  an  indictment.  Hatcher  &  Shaw  v.  Com., 
106  Va.  827,  65  S.  E.  678.     But  see  three  following  sections. 

Statutory  offense. — It  an  indictment  tor  a  statutory  offense,  by 
following  the  language  ot  the  statute,  charges  expressly,  or  by  necessary 
implication,  every  fact  necessary  to  constitute  the  offense,  it  is  sufficient. 
Heltrick's  Case,  29  Orat.  844.  See  especially  Dull's  Case,  26  Orat.  974. 
See,  also.  Duff's  Case.  92  Va.  770,  23  S.  E.  643;  Boyd's  Case,  77  Va.  52. 

An  indictment  upon  a  statute  should  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense  in  the  act,  so  as  to  bring  the 
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accused  precisely  within  It.     Rose's  Case,  116  Va.  1023,  82  S.  E.  699; 
Wiseman's  Case,  117  Va.  906,  83  S.  B.  1052. 

When  the  facts  stated  may  all  be  true,  and  the  accused  still  not  be 
guilty  of  the  offense  Intended  to  be  charged  against  him,  he  cannot  be 
convicted.     Rose's  Case.  116  Va.  1023,  82  S.  E.  699. 

Felonies — ^Necessary  averment — "Feloniously." — ^AU  the  offenses 
for  which  the  penalty  is  confinement  in  the  penitentiary  are  felonies,  and 
the  indictment  for  such  an  offense  mast  describe  It  as  having  been 
done  "feloniously."  Randall's  Case,  24  Grat.  644;  Barker's  Case,  2  Va. 
Gas.  122;  Trimble's  Case,  Id.  143;  Taylor's  Case,  20  Orat.  825;  Thomp- 
son's Case,  Id.  724,  729;  Early's  Case,  86  Va.  924,  11  S.  E.  796;  Peas' 
Case,  2  Grat.  636.     For  reason,  see  Peas'  Case,  supra. 

Conclusion  of  indictment. — The  indictment  must  conclude  "against 
the  peace  and  dignity  of  the  Commonwealth,"  and  the  same  rale  is  ap- 
plicable to  each  count  thereof.  Brown's  Case,  86  Va.  466,  10  S.  E.  745; 
E:arly'8  Case,  86  Va.  921,  11  S.  B.  795;  Thompson's  Case,  20  Grat.  724; 
Carney's  Case,  4  Grat.  646.  But  this  rule  has  no  application  to  present- 
ments for  misdemeanors.    Bracy  v.  Com.,  IfS  Va.  867,  89  S.  E.  144. 

MaUi  gramjaatica,  non  vitiat. — Bad  punctuation  does  not  vitiate  an 
Indictment.     Webster's  Case,  80  Va.  698. 

Description  of  notes  insufficient. — An  indictment  charging  prisoner 
with  stealing  certain  papers  of  the  value  of.  $110,  not  otherwise  describ- 
ing the  papers  charged  to  have  been  stolen,  is  fatally  defective.  Robin- 
son's Case,  32  Grat.  866. 

How  to  talie  advantage  of  defective  form  of  pleadings— la  criminal 
cases,  defects  of  form  in  pleading  may  be  taken  advantage  of  by  general 
demurrer  (Jackson's  Case,  2  Va.  Cas.  501);  or  by  special  demurrer 
(LAsier's  Case,  10  Grat.  708).     See  section  6115. 

Provisos  of  statute. — In  an  indictment  it  is  not  necessary  to  allege 
that  the  defendant  is  not  within  the  benefit  of  the  provisos  of  the  statute, 
though  the  purview  should  expresMy  notice  them.  Hill's  Case,  6  Grat. 
682;   Hendricks'  Case,   75  Va.   943. 

Ownership  of  house  burned. — Indictment  for  the  burning  of  a  cer- 
tain storehouse,  not  adjoining  or  occupied  with  the  dwelling  house  of 
one  S.,  sufficiently  describes  the  storehouse  as  the  property  of  8.  Butler's 
Case,  81  Va.  159;  Speers'  Case,  17  Orat.  670. 

The  Joinder  of  two  or  more  offenses  in  one  count  is  not  permitted. 
Sprouse's  Case,  81  Va.  374. 

When  superior  court  will  quash  indictment. — In  general,  it  rests  in 
the  sound  discretion  of  the  court  whether  it  will  quash  an  indictment.' 
Nevertheless,  if  the  fact  for  which  the  defendant  has  been  examined 
by  the  examining  court  cannot  be  ascertained  by  the  record  of  that 
court,  but  can  only  be  ascertained  by  testimony  dehors,  it  is  the  duty 
of  the  superior  court  to  quash  indictment.    McCaul's  Case,  1  Va.  Cas.  271. 

In  felonies  the  court  will,  on  motion  of  prisoner,  quash  the  indict- 
ment only  where  the  coart  has  no  jurisdiction,  where  no  indictable  of- 
fense is  charged,  or  where  there  is  some  other  substantial  and  material 
defect.  In  other  cases  he  will  be  left  to  his  demurrer,  motion  in  arrest 
of  judgment,  or  writ  of  error.    Bell's  Case,  8  Grat.  600. 

Attempt  to  commit  offense — General  terms  not  sufficient. — An  In- 
dictment for  an  attempt  to  commit  offense  ought  to  allege  some  act 
done  by  the  defendant  of  such  a  nature  as  to  constitute  an  attempt  to 
commit  the  offense  mentioned  in  the  indictment.  Clark's  Case,  6  Grat. 
676.  If  no  criminal  offense  is  charged,  the  court  may,  on  motion  of  de- 
fendant, quash  the  indictment.     Huff's  Case,  14  Grat.  648. 

If  one  count  in  an  indictment  be  good,  there  is  no  error  in  overruling 
motion  to  quash.  Kirk's  Case,  9  Leigh  627;  Huffman's  Case,  6  Rand. 
685  (2d  Ed.  769);  Vance's  Case,  2  Va.  Cas.  162. 

Generally. — Cited  but  not  construed,  Johnson's  Case,  111  Va.  877,  69 
S.  E.  1104;  Tlsdale's  Case,  114  Va.  866,  77  S.  E.  482;  Shiflett's  Case, 
(No.  1),  114  Va.  876,  77  S.  B.  606. 

For  W.  Va.  decisions  on  similar  statute,  see  Jnstis'  Annotations, 
chapter  158,  section  10. 
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Sec.  4876.  Amendment  of  indictments  for  misdemeanors. — An 
amendment  of  any  defect  in  an  indictment  or  presentment  for  a  mis- 
demeanor' that  does  not  change  the  nature  of  the  offense  charged, 
may  be  made  by  the  court  before  which  the  trial  is  had,  at  any 
time  before  judgment  is  entered ;  but  if  such  amendmeiit  operates 
as  a  surprise  to  the  defendant,  he  shall  be  entitled,  upon  request,  to 
a  Continuance  of  the  case.    (Code  1887,  §  4011.) 

■  Bevlsbrs'  Note. — ^Thls  section  Is  new,  in  consequence  of  whlcfa  sec- 
tion' 4011  of  tlie  Code  of  1887  has  been  omitted.  That  section  wta  as 
follows:  '*No  exception  shall  be  allowed  for  any  defect  or  want  of  form 
In.  any  presentment,  indictment,  or  Information  mentioned  In  either  of  the 
two  preceding  sections,  [sections  4009  and  4010  of  the  C!ode  of  18S7], 
bat  the  court  shall  give  Judgment  thereon,  according  to  the  very  rl^t 
of  the  case." 

Sec.  4877.  Amendment  of  indictments  for  treason  or  felony  he- 
tore  the  defendant  pleads. — At  any  time  before  the  defendant  pleads, 
a  defective  indictment  for  trea.son  or  felony  may  be  amended  by 
the  court  before  which  the  trial  is  had  that  does  not  change  the 
character  of  the, offense  charged.  After  such  amendment  has  been 
made,  the  defendant  shall  be  arraignfed  on  the  indictment  as  amend- 
ed, and  the  trial  shall  proceed  as  if  no  amendment  had  been  made ; 
but  if  such  amendment  operates  as  a  surprise  to  the  defendant,  he 
shall  be  entitled,  upon  request,  to  a  continuance  of  the  case. 

Revlsors*  Note. — ^It  has  been  the  policy  of  the  State  to  have  criminal 
cases  as  well  as  civil  cases  tried  on  their  merits,  and  as  far  as  possible 
to  ignore  mer^  formal  defects.  This  is  well  Illustrated  by  the  powers  given 
the  court  on  appeals  In  misdemeanor  cases  under  section  4080.  The 
revlsors  have  adopted  the  same  policy  with  reference  to  all  crimes  so 
far  as  objections  apply  only  to  technical  difficulties.  It  is  desirable. 
Indeed  It  is  essential,  that  one  accused  of  crime  shall  have  a  fair  trial 
wn  the  facts  and  merits  of  his  case,  but  he  has  no  right  to  insist  upon 
mere'  technical  objections. '  The  revlsors  were  of  opinion  that  all  Charges  of 
felony  should  be  preferred  by  a  grand  Jury,  and  while  the  court  should 
not  he  given  the  power  to  prefer  a  charge,  yet  when  the  charge  has  been 
preferred  by  the  grand  Jury,  they  could  see  no  reason  why  the  court  might 
not  make  such  changes  In  the  way  of  amendments  which  do  not  change  the 
nature  of  the  offense  cliarged.  There  is  no  constitutional  requirement 
that  prosecutions  for  felonies  shall  be  by  Indictment.  Tlie  changes  ■!• 
lowed  by  the  section  do  not  go  to  the  extent  of  allowing  the  court  to 
prefer  an  entirely  new  and  different  charge,  bnt  they  do  idlow  the  court 
to  make  such  changes  as  may  be  deemed  technical,  and  other  changes 
arising  out  of  variance  between  the  allegations  and  the  proof,  or  which 
would  result  in  mere  delay  without  substantial  benefit  to  the  accused. 
If  the  amendment  or  alteration  does  not  change  the  nature  of  the  offense 
charged,  there  would  appear  to  be  no  good  reason  why  It  may  not  be 
made.  This  section  is  taken  in  part  from  section  58  of  the  CMminal 
Code  of  South  CaroUna.  Every  substantial  right  of  the  accused,  so  far 
as  could  be  anticipated,  has  been  preserved. 

Sec.  4878.  Amendment  of  indictments  for  treason  or  felony,  after 
the  defendant  pleads,  for  defects  of  form,  or  for  variance. — If  there 
be  any  defect  in  form  in  any  indictment  for  treason  or  felony,  it 
shall  be  competent  for  the  court  in  which  the  case  is  pending  for 
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trial,  after  the  defendant  pleads,  to  amend  the  said  indictment, 
provided  buch  amendment  does  not  change  the  nature  of  the  offense 
charged;  and  if,  on  the  trial  of  any  case,  there  shall  appear  to  be 
any  variance  between  the  allegations  of  the  indictment  and  the  evi- 
dence oflfered  in  proof  thereof,  it  shall  be  competent  for  the  court 
before  which  the  trial  is  had  to  amend  the  said  indictment,  ac- 
cording to  the  proof,  provided  such  amendment  does  not  change  th'6 
nature  of  the  offense  charged;  and  after  such  amendment  the  in- 
dictment as  amended  shall  be  read  to  the  accused,  and  he  shall  be 
allowed  to  plead  anew,  if  he  so  desires,  and  the  trial  shall  proceed 
in  all  respects,  and  with  the  same  consequences,  as  if  no  variance 
had  occurred,  unless  such  amendment  shall  operate  as  a  surprise 
to  the  defendant,  in  which  case  the  defendant  shall  be  entitled,  upon 
request,  to  a  continuance  of  the  cause. 

ReTisors*  Note.— This  section  Is  new.  See  revisers*  note  to  preceding 
section. 

Sec.  4879.    When  jndjfment  not  to  be  arrested  or  reversed.—^ 

Judgment  in  any  criminal  case  shall  not  be  arrested  or  reversed 
upon  any  exception  or  objection,  made  after  a  verdict,  to  the  in- 
dictment or  other  accusation,  unless  it  be  so  defective  as  to  be  in 
violation  of  the  Constitution.     (Code  1887,  §  4000.) 

Revlsors*  Note.^A8  tliis  section  stood  before  the  revision  it  read 
as  follows:  "Jndicment  in  any  criminal  case,  after  a  verdict,  shall  not 
be  arrested  or  reversed  upon  any  exception  to  the  indlGtment  or  other 
accnsation,  if  the  offense  be  charged  therein  with  sufficient  certainty  for 
Jndgment  to  be  given  thereon,  according  to  the  very  right  of  the  case." 
The  new  langnage  Is  intended  to  be  broader  than  the  old,  preserving, 
however,  as  It  most,  constitutional  rights. 

Statute  of  criminal  Jeofails — Interpretation. — For  the  strictness  re- 
quired In  Indictments  before  the  statute,  the  defects  which  It  cures,  and 
the  interpretation  thereof,  see  Peas'  Case,- 2  Grat.  637-641. 

Object  of  statute. — It  was  not  intended  to  produce  carelessness  or 
laxity  of  pleading,  but  merely  to  cure  those  defects  which  the  overnicety 
of  courts  had  introduced  into  the  common  law,  and  which  did  not  put 
the  rights  of  the  Commonwealth  or  accused  in  Jeopardy.  Barker's  CaMie. 
2  Va.  Cas.  126;  Old's  Case,  18  Grat.  930;   Ervln's  Case,  2  Va.  Cas.  337. 

Errors  not  cured  by  the  statute. — Omission  to  state  owner  of  prop- 
erty alleged  to  have  been  stolen  or  that  it  belonged  to  a  person  un- 
known. Barker's  Case,  2  Va.  Cas.  122.  Omission,  in  charging  misbe- 
havior and  corruption  against  the  Justices  of  the  county  court,  tO  state 
the  scienter  that  they  knew  what  they  did  was  wrong.  Jacobs'  Case, 
2  Leigh  709.  Omitting,  in  an  indictment  for  rescuing  property  from 
fheriff'8  bailee,  to  state  that  the  defendant  knew  that  he  was  such  bailee. 
Israel's  Case,  4  Leigh  675.  Failure  of  indictment  or  any  count  thereof 
to  conclude,  "Against  the  peace  and  dignity  of  the  Commonwealth." 
Early's  Case,  86  Va.  921,  11  S.  E.  795;  Thompson's  Case,  20  Orat.  724; 
Carney's  Case,  4  Grat.  546. 

Where  no  offense  is  charged  in  an  indictment  the  appellate  court 
cannot  look  to  the  evidence  to  see  whether  the  ofTense  intended'  to  be 
charged  lias  been  proved,  but  must  render  Judgment  In  favor  of  the  ac- 
cused.   Rose's  Case,  116  Va.  1023,  82  S.  E.  699. 

Where  no  offense  is  charged  the  appellate  court  will  reverse  the  Judg- 
ment against  the  accused,  though  no  motion  in  arrest  of  Judgment  was 
made  in  the  trial  court.    Rose's  Case,  116  Va.  1023,  82  S.  B.  699. 

Errors  cured  by  the  statute. — Reference  made  In  the  Indictment  to 
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notes  said  to  be  forged,  and  appending  tlie  same  thereto,  instead  of  setting 
out  tlie  tenor  of  said  notes  in  the  body  of  the  indictment.  Brvin's  Case, 
2  Va.  Cas.  340.  For  yarlous  defects  In  an  indictment  for  forgery  of  bank 
notes  cured  by  statute,  see  Ervin's  Case,  2  Va.  Cas.  340.  In  indictment 
for  rape,  employing  word  "'female"  child  instead  of  statutory  phrase 
"woman"  child.  Bennet's  Case,  Id.  235.  Omission  to  stote  impaneling 
of  Jury.  Trlmhle's  Case,  Id.  143.  Use  of  plural  for  singular  "number. 
Id.  Omission  of  a  letter  of  the  alphabet  in  the  date  of  a  crime — ^Thee  for 
three.  Aldridge's  Case,  'i  Va.  Cas.  447.  Variance  between  information 
and  presentment.     Jones'  Case,  2  Grat.  556. 

Except  some  technical  words,  as  "feloniously,"  the  words  of  the 
statute  may  be  substituted  by  synonymous  terms;  e.  g.,  "voluntarily"  by 
"willfully."    Trimble's  Case,  2  Va.  Cas.  143.     DuU's  Case,  26  Grat.  965. 

For  essentials  of  an  indictment  under  statute,  see  DuU's  Case,  25  Grat 
967;  Howel's  Case,  6  Grat.  664;  Hampton's  Case,  3  Grat.  690;  Cousins' 
Case,  19  Grat.  807;  Boyd's  Case,  77  Va.  64;  Duff's  Case,  92  Va.  770,  23 
S.  E.  643. 

Indictment  charing  no  offense. — When  in  the  indictment  or  present- 
ment no  offense  is  charged  at  all,  much  less  charged  with  sufficient  cer- 
tainty for  judgment  to  be  given  thereon,  according  to  the  very  right  of 
the  case,  the  appellate  court  will  not  look  to  the  evidence  to  see  whether 
the  offense  has  heen  proved,  but  must  render  Judgment  in  favor  of  the 
accused.    Old's  Case,  18  Grat.  931.    See,  also,  Boyd's  Case,  77  Va.  64. 

Cases  in  which  indictments  'brought  under  statutes  have  been  pro- 
nounced fatally  defective  because  some  averment  made  essential  by  the 
statute  has  been  omitted.  Peas'  Case,  2  Grat.  631;  Hampton's  Case,  3 
Grat.  690;  Howel's  Case,  5  Grat.  664;  Young's  Case,  15  Grat.  664;  Old's 
Case,  18  Grat.  915;  Morgan's  Case,  26  Grat.  992;  Bailey's  Case,  78  Va. 
19. 

Anything  which  is  good  cause  for  arresting  judgment  is  good  cause  for 
reversing  it,  though  no  motion  in  arrest  of  judgment  was  made.  Mat- 
thews' Case,  18  Grat.  989;  Randall's  Case,  24  Grat.  644;  Old's  Case. 
18  Grat.  915. 

Generally. — For  the  doctrine  as  to  the  statute  of  jeofails,  Min.  Syn. 
302. 

Cited,  but  not  construed,  Richard's  Case,  1  Va.  Cas.  1;  Taylor's  Case, 
2  Va.  Cas.  94;  Puryear's  Case,  83  Va.  57,  1  S.  E.  512.  See  Johnson's 
Case  (Va.)  46  S.  E.  789;  Johnson's  Case,  111  Va.  877,  69  S.  B.  1104; 
Tisdale's  Case,  114  Va.  866,  77- S.  E.  482. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  11. 

Sec.  4880.  Accrued  discharged  from  imprisonment,  if  not  indicted 
in  time. — ^A  person  in  jail  on  a  criminal  charge  shall  be  discharged 
from  imprisonment,  if  a  presentment,  indictment,  or  information 
be  not  found  or  filed  against  him  before  the  end  of  the  second 
term  of  the  court  at  which  he  is  held  to  answer,  unless  it  appear 
to  the  court  that  material  witnesses  for  the  Commonwealth  have 
been  enticed  or  kept  away,  or  are  prevented  from  attendance  by 
sickness  or  inevitable  accident,  and  except,  also,  in  the  case  jfrovided 
in  section  forty-nine  hundred  and  nine;  and  in  those  cases  where 
such  criminal  charge  is  one  of  felony,  the  second  term  of  the  court 
shall  be  construed  to  mean  the  second  term  thereof  at  which  a  grand 
jury  was  impaneled ;  but  in  all  other  cases  of  a  criminal  charge,  it 
shall  have  no  such  restricted  meaning.  A  discharge  under  the  provi- 
sions of  this  section,  shall  not,  however,  prevent  a  re-incarceration 
after  a  presentment  or  indictment  has  been  found.  (Code  1887, 
§4001.) 
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Rerisors'  Note< — The  last  sentence  is  new.  The  object  of  the  statute 
was  merdjr  to  prevent  keepinx  a  person  in  jail  without  prcfnrlng  a 
charge  against  him,  but  some  dootK  was  expressed,  under  the  section  as 
it  stood  before  the  rerlslon,  as  to  whether  he  could  be  re-incarconted 
after  the  charge  had  been  preferred.  This  doubt  is  put  at  rest  by  this  ad- 
dition. 

"Term"  means  actual  8ct».lon. — The  word  "term"  ought  to  be  con- 
strned  to  mean,  not  the  slated  time  when  the  court  should  be  held,  but 
the  actual  session  of  the  court.  Santee's  Case,  2  Va.  Cas.  363;  Cawood's 
Case,  Id.  546;  Brown  t.  Hume.  16  Orat.  463;  Adcock's  Case,  8  Grat. 
679;  Lovett's  Case,  2  Va.  Cas.  74. 

Prisoner  sent  on  during  term — What  term  is  excluded. — When  dur- 
ing a  term  of  the  court  accused  is  sent  on  for  indictment,  that  term  is  not 
considered  one  of  the  two  terms  at  which  he  must  be  Indicted.  Glover's 
Case,  86  Va.  382,  10  S.  E.  420,  overruling  Hall's  Case,  78  Va.  678.  See, 
also,  Bell's  Case,  8  Grat.  600;  Jones'  Case,  19  Grat.  478,  In  accord  with 
Glover's  Case. 

Interpretation  of  statute — ^The  statute  should  be  construed  dlstribu- 
tlvely — ^reddendo  singula  singulis.  "Presentment"  and  "information" 
refer  to  misdemeanors  only,  while  "indictment"  refers  to  felonies  also. 
Jones'  Case,  19  Grat.  482. 

If  the  offense  be  a  felony,  it  is  necessary,  therefore,  that  an  Indict- 
ment (not  information)  be  found  against  the  prisoner  "before  the  end 
of  the  second  term  of  the  court  in  which  he  is  held  to  answer,"  etc. 
Jones'  Case,  19  Grat.  482. 

First  indictment  in  time — ^Trial  on  later  indictment. — ^Under  this 
section  it  suffices  that  any  indictment  be  found  against  the  accused  before 
the  end  of  the  second  term  at  which  he  is  held  to  answer,  though  he  be 
actually  tried  upon  an  indictment  found  after  that  time.  Waller's  Case, 
84  Va.  492,  5  S.  E.  364;  Adcock's  Case,  8  Grat.  661. 

A  case  In  which  the  prisoner  was  indicted  in  the  county  court,  elected 
to  be  tried  In  the  circuit  court,  which  dismissed  the  case  for  want  of 
Jurisdiction;  prisoner  at  next  term  of  county  court  was  indicted  for 
same  offense;  and  it  was  held  he  was  not  entitled  to  be  discharged  under 
this  sUtttte.     Dulln's  Case,  91  Va.  718,  20  S.  E.  821. 

Enumeration  of  exceptions  not  exclusiTe.^The  exceptions  or  excuses 
for  failure  to  try  the  prisoner,  enumerated  in  the  statute,  are  not  Intended 
to  exclude  others  of  a  similar  nature  or  In  pari  ratlone.  Adcock's  Case, 
8  Grat.  662. 

Generally. — Cited,  but  not  construed,  Forbes'  Case,  90  Va.  551,  19 
S.  E.  164;   Hall's  Case,  78  Va.  678.     See  section  4926  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter   158,  section   12. 

Sec.  4881.  What  process  to  be  awarded  a^fainst  accused  on  indict- 
ment, etc. — ^When  an  indictment  or  presentment  is  fonnd  or  made, 
or  information  filed,  the  court,  or  the  judge  thereof  in  vacation,  shall 
award  process  against  the  accused  to  answer  the  same,  if  he  be  not 
in  custody.  Such  process,  if  the  prosecution  be  for  a  felony,  shall 
be  a  capias;  if  it  be  for  a  misdemeanor,  for  which  corporal  pun- 
ishment may  be  inflicted,  it  may  be  a  capias  or  summons,  in  the  dis- 
cretion of  the  court  or  judge;  in  all  other  cases,  it  shall  be,  in 
the  first  instance,  a  snmmons,  but  if  a  summons  be  returned  ex- 
ecuted and  the  defendant  do  not  appear,  or  be  returned  not  foipd. 
the  court  or  judge  may  award  a  capias.    (Code  1887,  §  4003.) 

Statute  a  remedial  one. — This  statute  is  a  remedial  one,  and  governs 
the  procedure  in  crimes'  committed  before  the  passage,  but  tried  after- 
wards, as  by  Its  passage  no  existing  right  was  taken  away  or  impaired, 
and  no  additional  burden   placed  upon  the  prisoner.     Jones'  Case,   86 
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Va.  661,  10  S.  E.  1006.  See.  ateo,  Wilson's  Case,  86  Va.  666,  10  8.  E. 
1007.  .  . 

No  preliminary  examination  before,  justice  of  the  peace  required.— 
There  was  at  one  time  some  confusion  as  to  the  necessity  of  sending  one 
under  indictment  for  a  felony,  before  a  Justice  of,  the  peace  for  a  pre- 
liminary examination.  Cbahoon's  Case,  20  Crat.  733,  764;  Jackson's 
Case,  23  Grat.  919;  Shelly's  Case,  19  Grat.  653;  Wrigb^s  Case,  Id.  626; 
Stuart's  Case,  28  Grat.  960;  Butler's  Case,  81  Va.  161;  Jones'  Case,  86 
Va.  662,  10  S.  E.  1005.  By  Acts  1886-6  the  law  required  that. the  pris- 
oner should  be  sent  before  the  justice  of  the  peace  to  be  examined;  but 
In  the  present  statute  that  requirement  is  omitted,  and,  therefore, 
since  May  1,  1888,  the  accused  need  not  have  such  preliminary  exaqiiha- 
tion.    Jones'  Case,  86  Va.  661,  665,  10  S.  E.  1006. 

How  Infant  appears. — Upon  a  presentment  against  an  infant  for  a 
misdemeanor,  the  infant  has  a '  right  to  appear  and  defend  himself  In 
person  or  by  attorney,  and  it  is  error  to  assign  him  a  guardian,  and  to 
try  the  case  on  a  plea  pleaded  for  him  by  a  guardian.  Wqrd's  Case, 
3  Leigh  743. 

Generally. — See  Towles'  Case,  5  Leigh  743;  McClenegan's  Case, 
3  Hen.  &  M.  575,  1  Va.  Cas.  156;  Goode'^  Case,  2  Va.  Cas.  200. 

If  accused  be  in  custody  already  when  indictment  is  found,  a  formal 
warrant  of  arrest  is  unnecessary.  Waller  &  Boggs'  Case,  84  Va.  492, 
494,  5  S.  E.  364. 

See  Burks'  Address,  2  Barton  L.  Pr.  (2  ed.),  1393. 

For  W.  Ya.  decisions  on  similar  statute,  see  Justis'  Annotations^ 
chapter  168,  section  14.  , 

Sec.  4882.    How  awaxded,,  directed,  returnable,  and  ezeonted.— 

Section  six  thousand  and  fifty-five  shall  apply  to  process  in  crim- 
inal, as  well  as  in  civil  cases ;  and  the  court  may,  in  the  same  ease 
against  the  same  person,  award  at  the  same  time,  or  different  times, 
several  writs  of  summons  or  capias  directed  to  officers  of  diflferent 
counties  or  corporations.  An  officer  having  a  capias  under  which 
the  accused  is  let  to  bail,  shall  give  a  certificate  of  the  fact,  which 
shall  protect  him  against  any  other  capias  which  may  have  been  is- 
sued for  the  same  offense.  A  summons  shall  be  served  by  delivering 
a  copy  thereof  to  the  party  in  person,  and  the  clerk  issuing  such 
summons  shall  deliver  or  transmit  therewith  as  many  copies  thereof 
as  there  are  persons  named  therein,  on  whom  it  is  to  be  served. 
(Code  1887,  §  4004.) 

Sec.  4883.  Capias  to  hear  judgment  for  a  misdeoneanor  unnecieB- 
sary;  judgment  fnay  be  entered  in  absence  of  accused,  and  oirder 
made  for  his  arrest;  powers,  duties,  etc.,  of  officer  under  snch  order. 
— No  capias  to  hear  judgment  shiill  be  necessary  in  any  prosecution 
for  a  misdemeanor,  but  the  court  may  proceed  to  judgment  in  the 
absence  of  the  accused ;  and,  if  such  judgment  requires  confinement 
in  jail,  the  court  may  make  such  order  as  may  be  necessary  for  the 
arrest  of  the  person  against  whom  such  judgment  is,  and  for  the 
execution  thereof.  The  proceedings  upon  such  order  shall  con- 
form, as  nearly  as  may  be,  to  those  upon  a  capias  to  hear  judgment, 
and  all  officers  charged  with  its  execution  shall  have  the  same  pow- 
ers, be  charged  with  the  same  duties,  and  bfe  subject  to  the  same 
responsibilities,  as  provided  by  law  in  case  pf  a  capias  to  hear  judg- 
ment. (Code  1887,  §  4076.) 
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This  statute  displaces  the  rule  of  the  common  law  that  judgment  for 
corporal  pQnishment  can  be  pronounced  against  a  man  only  when  he  Is 
personally  present.  Shiflett's  Case,  90  Va.  388,  18  S.  E,  838.  See,  also, 
Price's  Case,  33  Grat.  819,  36  Am.  Rep.  797. 

See.  4884. .  Clerics  to  mail  process  to  officers  in  other  connties,  etc. 
— ^The  clerk  of  every  court  shall  forward,  by  mail,  all  process  is- 
sued for  the  Commonwealth,  directed  to  the  officer  of  any  county 
or  corporation  other  than  his  own,  and  pay  the  postage  thereon, 
which,  on  being  duly  certified  by  the  court,  shall  be  paid  out  of 
.the  trea-sury.    (Code  1887,  §  4005.)    . 

See.  4885.  Where  process  of  arrest  issued  during  term  may  be  ex- 
ecuted.— When  process  of  arrest  in  a  criminal  prosecution  is  issued 
from  a  court  during  its  session,  either  against  a  party  accused  or 
a  witness,  the  officer  to  whom  it  is  directed  or  delivered  may  ex- 
ecute it  in  any  part  of  the  State.    (Code  1887,  §  4006.) 

Sec.  4886.    To  whom  person  arrested  m&j  be  delivered. — An  offi- 
cer who,  under  a  capias  from  a  court,  arrests  a  person  accused  of 
an  offense  not  bailable,  or  for  which  hail  is  not  iti^en,  shall  delivo* 
the  accused  to  such  court,  if  sitting,  or  to  the  jailor  thereof,  who  . 
shall  receive  and  imprison  him.    (Code  1887,  §  4007.) 

Sec.  4887.  Person  arrested  to  answer  indictment,  etc.,  or  to  hear 
judgment  on,  etc.,  for  misdemeanor,  or  on  attachment,  may  be  bailed 
by  officer;  in  what  sum;  recognizance  to  be  returned  to  court;  pen- 
alty tor  failure,  or  for  insufficient  bail. — A  person  arrested  on  a 
capia.s,  to  answer,  or  hear  judgment  on,  a  presentment,  indictment, 
or  information  for  a  misdemeanor  (other  than  such  as  is  mentioned 
in  section  forty-six  hundred  and  seventy-six),  or  on  an  attach- 
ment (other  than  an  aitachinent  to  compel  the  performance  of  a 
judgrae^it,  or  of  an  order  or  decree  in  a  .civil  case),  may  be  admitted 
to  bail  by  the  officer  who  arrests  him,  the  said  officer  taking  a 
recognizance  in  such  sum,  not  being  less  than  two  hundred  dollars, 
unless  by  general  or  special  order  of  the  court  a  less  subi  be  au- 
thorized, as  he,  regarding  the  case  and  estate  of  the  accused,  may 
deem  sufficient  to  secure  his  appearance,  before  the  court  from  which 
the  process  issued,  at  the  time  required  thereby.  The  officer  shall 
return  the  recognizance  to  said  court  on  or  before  the  return  day 
of  such  process.  If  without  sufficient  cause  h«  fail  to  make  such 
return,  he  shall  forfeit  twenty  dollars;  and  if  he  take  insufficient 
bail,  he  shall  be  fined  at  the  discretion  of  a  jury.  (Code  1887,  § 
4008.) 

Revisers'  Note.— The  words,  "In  a  civil  case,"  found  in  line  six  ef  the 
test,  are  used  in  Uea  of  "in  chancery.**  In  the  last  sentence,  the  words 
"wltboat  safficient  cause,"  are  new.  The  forfeiture  should  not  take 
place  if  the  failure  to  make  the  return  was  for  sufficient  cause,  and  many 
sufficient  causes  may  be  conceivahle. 

See.  4888.  When  information  need  not  be  filed,  bat  a  summons 
issued;  when  and  how  judgment  given. — No  information  need  be 
filed  on  a  presentment  of  an  offense  for  which  there  is  no  punish- 
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ment  but  a  fine  or  forfeiture,  limited  to  an  amount  not  exceeding 
twenty  dollars;  but  a  Summons  to  answer  such  presentment  may 
be  issued  against  the  accused;  and  if  it  be  served  ten  days  before 
the  return  day  thereof,  and  he  do  not  appear,  judgment  may  be 
rendered  against  him  for  the  penalty.  If  he  appear,  the  court  may, 
unless  he  demand  a  jury,  hear  and  determine  the  matter,  and  give 
judgment  thereon.  (Code  1887,  §  4009.) 
See  Webb's  Case,  2  Leigh  721. 

Sec.  4889.  Process  on  indictment  or  presentment  for  misdemean- 
or.— On  any  indictment  or  presentment  for  a  misdemeanor,  process 
shall  be  issued  immediately.  If  the  accused  appear  and  plead  to 
the  charge,  the  trial  shall  proceed  without  delay,  unless  good 
cause  for  continuance  be  shown.  '  If,  being  summoned,  he  fail  to 
appear  and  plead,  and  the  indictment  or  presentment  be  founded  on 
any  provision  of  chapter  one  hundred  and  eighty-five,  or  on  a  vio- 
lation of  any  provision  of  the  laws  relating  to  the  public  revenue, 
the  court  may  render  judgment  in  the  same  manner  as  if  he  had 
confessed  the  charge  in  court;  and  if  the  offense  be  punishable 
by  a  fine  not  fixed  by  law,  a  jury  shall  be  impaneled  to  assess  the 
same.  But  on  indictment  or  presentment  for  any  other  misdemeanor, 
after  the  summons  has  been  executed  ten  days,  the  court  may  either 
award  a  capias  or  proceed  to  trial,  in  the  same  manner  as  if  the 
accused  had  appeared  and  pleaded  not  guilty.  (Code  1887,  §§  4010, 
4012.) 

Revlsors'^  Xote. — Section  4010  of  the  Code  of  1887  provided  tbat 
"On  any  Indictment  or  presentoM'nt  (NOT  S3MBRACIED  IN  THB  PRB* 
CEDING  SECTION)  FOUNDED  ON  ANY  PROVISION  OF  CHAPTER 
ONE  HUNDRED  AND  EIGHTY-SEVEN  OR  ON  A  VIOLATION  OF  ANY 
PROVISION  OP  THE  LAWS  RELATING  TO  THE  PUBLIC  REVENUE, 
process  shall  be  Issued  Immediately."  The  capitalized  Kords  have  lieen 
oinitted  in  this  connection,  and  process  Is  to  be  issned  inunediately  on 
any  indictment  or  iM«8entment  for  a  mlsdeimeanor.  Many  persons  in- 
dieted  for  misdemeanors  escape  where  process  is  made  returnable  to  the 
next  term.  Especially  is  this  true  in  border  counties,  Mrhere  the  person 
indicted  can  easily  flee  into  another  Commonwealth.  Provision  Is  made 
for  a  continuance  If  good  cause  be  shown.  If  the  Indictment  or  present- 
ment be  founded  on  any  part  of  chapter  185  (chapter  187  of  the  former 
Code),  or  on  a  violation  of  the  revenue  laws,  tiie  revised  section  pre- 
6crlbes  the  procedure  which  conforms  to  the  former  law. 

Upon  indictment  for  carrying  on  a  lottery  business,  accused  "ap- 
pears and  pleads  to  the  charge,"  and  moves  for  a  continuance.  Held  not 
error  to  deny  the  motion.    Lawrence's  Case,  86  'Va.  673,  10  S.  E.  840. 

See  Maddoz's  Case,  2  Va.  Gas.  19. 

Prisoners  under  Indictment  under  section  4576  for  a  disturbance  of 
religious  worship  may  be  tried  in  their  absence.  Shiflett's  Case.  90  Va. 
386,   18  S.  E.  838. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  20,  2?..  ^ 

Sec.  4890.  What  not  to  work  discontinnance. — There  shall  be  no 
discontinuance  of  any  criminal  prosecution  by  reason  of  the  fail- 
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ure  of  the  court  to  award  process,  or  to  enter  a  continuance  on  the 
record.    (Code  1887,  §  4013.) 

A  case  stands  continued  without  order,  and  failure  to  enter  order  of 
continuance  works  no  discontinuance.  Harrison's  Case,  81  Va.  491: 
Sand's  Case,  20  Orat.  800;  Cleek's  Case,  21  Orat.  781;  Hill's  Case,  2  Va. 
Cas.  61;  Vamer's  Case,  Id.  62;  Gourd's  Case,  Id.  470. 

In  continuing  a  case  it  is  no  error  to  pass  over  a  term.  Bolans's 
Case.  24  Grat.  31;  Sands'  Case,  20  Grat.  800. 

The  omission  to  41e  an  information  at  the  same  term  of  the  court 
at  which  the  rule  if  made  absolute,  and  leave  given  to  file  it,  Is  no 
discontinuance  of  the  prosecution.     Vamer's  Case,  2  Va.  Cas.  62. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  158,  section  23. 

Sec.  4891.  Ontlawry  abolished. — No  proceeding  of  outlawry  shall 
hereafter  be  instituted  or  prosecuted.     (Code  1887,  §  4014.) 

Hale's  Case,   2  Va.   Cas.    241;    Hagerman's  Case,   Id.   244. 

Sec.  4892.  How  summons  against  a  corporatioii  to  aotwisr  indict- 
mevt,  eibe.,  is  served;  proceedings,  if  it  fail  to  appear  and  plead; 
how  expense  of  publication  is  certified,  paid,  and  taxed  in  costs.— 
A  summons  against  a  corporation  to  answer  an  indictment,  pre- 
sentment, or  information  may  be  served  as  provided  in  sections 
six  thousand  and  sixty-three  and  six  thousand  and  sixty-four; 
and  if  the  defendant  after  being  so  served,  fail  to  appear,  the  court 
may  proceed  to  trial  and  judgment,  without  further  process,  as  if 
the  defendant  had  appeared  and  pleaded  not  guilty.  And  where, 
in  any  such  case,  publication  of  a  copy  of  the  process  is  required 
according  to  the  said  sections,  the  expense  of  such  publication  may 
be  certified  by  the  court  to  the  Auditor  of  Public  Accounts,  and 
shall  be  paid  out  of  the  treasury  of  the  Commonwealth;  but  the 
same  shall  be  taxed  with  other  costs,  and  collected  from  the  de- 
fendant, if  judgment  be  for  the  Commonwealth,  and  be  paid  into 
the  treasury  by  the  officer  collecting  the  same.  (Code  1887,  § 
4015.) 
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OHAPTEB  195. 


Trial  and  Its  Incidents. 


Sec. 

4893.  Criminal  offenses  committed 

In  counties  and  In  cities  not 
haying  corporation  cjurts  to 
be  tried  in  circuit  courts; 
when  and  by  whom  venire 
facias  Issued  in  case  of  fel- 
ony. 

4894.  On  trial  for  felony,  accused 

to  be  present:  when  court 
may  enter  plea  tor  him  and 
trial  go  on. 

4895.  Venire  facias  in  case  of  fei- 

ony;  what  to  command; 
number  of  persons  to  be 
summoned,  and  how  se- 
lected. 
4296.  When  another  venire  facias 
may  Issue,  and  the  panel  be 
completed  from  bystanders 
or  list;  fine  of  Juror  for  non- 
attendance. 

4897.  Court   or   Judge    may   cause 

venire  facias  to  issue  at  any 
time  for  trial  of  felony. 

4898.  Challenges    of  Jurors;    how 

many  allowed;   how  tried. 

4899.  When    person     opposed     to 

capital  punishment  disquali- 
fied. 

4900.  How  panel  selected  and  Jury 

constituted;  how  trial  had 
upon  plea  of  guilty  without 
a  Jury. 

4901.  When  and  how  Jurors  sum- 

moned from  another  county 
or  corporation. 

4902.  When  Jury  not  to  be  kept  to- 

gether; when  so  kept  to  bi 
boarded;  rate  of  board;  how 
paid. 

4903.  New  Juror  may  be  swam  in 

place  of  one  disabled;  when 
court  may  discharge  Jury. 

4904.  Peremptory     challenges    re- 

stricted; how  exercised  In 
case  of  disagreement. 

4906.  Counsel  for  the  Common- 
wealth and  the  prisoner 
may  make  opening  state- 
ment in  all  cases. 
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Sec.  ' 

4906.  Courts  may  exclude  from  all 

trials  of  felony  or  misde- 
meanor cases  any  or  all  per- 
sons whose  presence  is  not 
deemed  necessary. 

4907.  Defendant  allowed  to.  plead 

several  matters  of  law  or 
fact. 

4908.  Accused,  whii.e  Insane,  not  to 

be  tried. 

4909.  When  sanity  of  accused    to 

be  tried;  if  sane,  trial  to 
proceed;  if  insane  when  of- 
fense committed,  or  at  trial, 
what  the  court  to  do. 

4910.  Disposition  of  persons  who 
become  insane  after  convic- 
tion; duties  of  sheriff  or  ser- 
geant as  provided  for  in  this 
and  the  preceding  section. 

4911.  When  accused  to  be  taken 
from  hospital  and  committed 
to  Jail. 

4912.  Sentence  or  trial  of  prisoner, 

when  restored  to  sanity. 

4913.  Verdict  of  acquittal  by  rea- 

son of  insanity  to  state  the 
fact;  court  may  commit  the 
defendant  to  hospital  for  in- 
sane. 

4914.  When  and  how  venue  may 

be  changed. 

4915.  Court  may  admit  accused  to 

bail;  if  not  bailed,  what  to 
be  done  with  him. 

4916.  Duty  of  clerk  of  the  coart 

ordering  change  of  venue; 
how  court,  to  which  the  case 
is  removed  to  proceed. 

4917.  When  Judge  cannot  sit    on 

trial;  how  another  Judge 
procured  to  try  the  case. 

4918.  When  accused  found  guilty 

of  only  part  of  offense 
charged,  how  sentenced;  it 
new  trial  granted,  for  what 
trial  to  be. 

4919.  What  verdict  to  specify,  when 
Jury  find  accused  guilty   of 
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marder;  if  guilt  confessed, 
duty  of  court. 

4920.  On  indictment  for  homicide, 

or  malicious  shooting,  etc., 
with  intent  to  kill,  of  what 
accased  may  be  found  guilty. 

4921.  When,  in  prosecution  for 
grand  larceny,  accused  may 
be  found  guilty  of,  and  sen- 
tenced for,  petit  larceny. 

4922.  On  Indictment  for  felony,  ac- 

cused may  be  convicted  of 
an  attempt;  effect  of  gen- 
eral verdict  of  not  guilty. 


4923. 
4924. 


4925. 
4926. 


4927. 
4928. 


Judgment  on  general  verdict 
of  guilty,  if  any  count  good.' 

Verdict  and  Judgment,  when 
Jury  agree  as  to  some  and 
disagree  as  to  others. 

Suspension  of  Judgments. 

Within  what  time  an  indict- 
ment for  felony  must  be 
tried  or  accused  be  forever 
discharged. 

Jurors  In  case  of  misde- 
meanor. 

Compensation  and  mileage 
of  Jurors  in  criminal  cases; 
when  and  by  whom  paid. 


See.  4893.  Criminal  offenses  committed  in  cotmties  and  in  cities 
not  having  corporation  courts  to  be  tried  in  circuit  courts ;  when  and 
hj  whom  venire  facias  issned  in  case  of  felony. — ^The  circuit  courts, 
except  where  otherwise  provided,  shall  have  exclusive  original  jur- 
isdiction for  the  trial  of  all  presentments,  indictments,  and  in- 
formations for  offenses  committed  within  the  counties,  and  within 
the  cities  which  may  not  have  corporation  courts,  of  their  respective 
circuits,  and  also  of  all  presentments,  indictments,  and  informations 
pending  in  the  county  court  on  the  first  day  of  February,  nineteen 
hundred  arid  four. 

The  clerk  of  the  court  in  which  the  trial  of  a  case  of  felony  is  to 
be  had  shall,  as  soon  as  may  be,  issue  a  writ  of  venire  facias,  diracted 
to  the  oflScer  of  the  said  court,  requiring  him  to  summon  jurors  for 
such  trial  from  a  list  to  be  furnished  him  as  provided  in  section 
forty-eight  hundred  and  ninety-five.  When  an  indictment  is  found 
against  a  person  for  felony,  the  accused,  if  in  custody,  or  if  he 
appear  according  to  his  recognizance,  shall,  unless  good  cause  be 
shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term. 
(Code  1887,  §  4016;  1893-4,  p.  270;  1902-3-4,  p.  881;  1904,  p.  15.) 

Object  of  the  statute. — The  provision  of  this  section  that  "the  ac- 
cased shall,  unless  good  cause  be  shown  for  a  continuance,  be  arraigned 
and  tried  at  the  same  term,"  was  enacted  to  procure  the  accused  the 
speedy  trial  guaranteed  by  the  Constitution.  Article  1,  section  8,  Const. 
1902;  Benton's  Case,  90  Va.  331,  18  S.  E.  282;  Hall's  Case,  89  Va.  171, 
15  8.  E.   517. 

Oood  cause  for  continuance — Prejudice  not.' — Prisoner  may  move  for 
continuance  before  arraignment;  but  affidavits  of  prevalence  of  bitter  and 
general  prejudice  against  him  do  not  of  themselves  constitute  good 
rroands  for  continuance.     Joyce's  Case,  78  Va.  287. 

Refusal  to  consider  motion  for  continuance  till  after  arraignment 
beld  to  be  error  as  the  law  was  in  regard  to  election  of  trial  in  circuit 
court.    Anderson's  Case,  84  Va.  77,  3  S.  B.  803. 

No  time  is  required  to  elapse  between  the  commission  of  an  offense 
ud  the  trial  of  a  prisoner  therefor,  and  the  mere  fact  that  a  prisoner 
V8S  Indicted  and  put  upon  trial  for  rape  forty-eight  hours  after  its 
aHeged  commission  is  no  ground  for  reversal.  Wright's  Case,  114  Va. 
8'2,  77  S.  E.  603. 
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Skipping  a  term. — lu  continuing  case  on  prisoner's  motion,  skipping 
.a  term  is  not  error.     Bolanz's  Case,  24  Grat.  31. 

Generally. — The  following  cases  have  reference  to  the  -provision  of 
the  old  law,  allowing  one  indicted  for  a  felony,  for  which  he  might  be 
punished  with  death,  to  elect  to  be  tried  in  the  circuit  court:  Sutton's 
Case.  85  Va.  128,  7  S.  B.  323;  Anderson's  Case,  84  Va.  77,  3  8.  E.  803; 
Stoneham's  Case,  86  Va.-  523,  10  S.  E.  238;  Howel's  Case.  86  Va.  817. 
11  8.  E.  238;  Early's  Case,  86  Va.  921,  11  8.  E.  795;  Drier's  Case.  89 
Va.  629,  16  S.  E.  672;  Mitchell's  Case,  89  Va.  826,  17  S.  B.  480;  Nicholas' 
Case,  91  Va.  747,  21  S.  E.  364;  Whitehead's  Case,  19  Grat.  640;  Bos- 
well's  Case,  20  Grat.  860. 

Under  this  section  as  amended  by  Acts  1893-4,  p.  270,  county  courts 
had  exclusive  original  jurisdiction  of  all  felonies  committed  within  their 
respective  counties,  and  the  prisoner  no  longer  had  the  right  to  elect 
to  be  tried  in  the  circuit  court.  Gilligan's  Case,  99  Va.  816,  818,  37  S.  B. 
962. 

Ko  preliminary  examination  before  justice  of  the  peace  necessary. 
See  Jones'  Case,  86  Va.  661,  665,  10  8.  B.  1005;  also  section  4881  and 
notes. 

See  Dulin's  Case,  91  Va.  721,  as  to  the  effect  of  the  amendment  of 
1893-94,  page  270. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  159,  section  1. 

Sec.  4894.  On  trial  for  felony,  accused  to  be  present;  when  court 
may  enter  plea  for  him,  and  trial  go  on. — A  person  tried  for  felony 
shall  be  personally  present  during  the  trial.  If  when  arraigned  he 
will  not  plead  or  answer,  and  do  not  confess  his  guilt,  the  court 
«hall  have  the  plea  of  not  guilty  entered,  and  the  trial  shall  pro- 
ceed as  if  the  accused  had  put  in  that  plea.  But  for  the  purposes 
of  this  section,  a  motion  for  a  continuance,  whether  made  before  or 
after  arraignment,  shall  not  be  deemed  to  be  part  of  the  trial.  (Code 
1887,  §  4017.) 

Bevisors'  Note. — The  last  sentence  is  new.  In  Kibler  v.  Com.,  04 
Va.  804,  ae  S.  E.  858,  it  was  held  that  the  defendant  was  not  prejndlced 
by  snch  a  motion  made  in  his  absence  before  arraignment.  In  Benton  t. 
Com.,  91  Va.,  at  p.  794,  21  S.  E.  495,  It  was  Intimated  that  he  need  not 
be  iMVsent  when  such  motion  was  made  after  arraig;nment.  See  also 
what  is  said  in  O'Boyle  v.  Com.,  100  Va.  785,  40  S.  E.  121,  and  S  Va. 
Li.  Beg.,  note,  p.  107.  The  very  fact  that  the  case  Is  continued  shows 
there  was  no  trial.  The  defendant  is  entitled  to  be  present  during  the 
trial,  bat  there  is  no  good  reason  for  m&king  it  necessary  for  him  to 
be  present  when  a  motion  fOr  continuance  is  made.  The  above  addition 
setties  the  question. 

Presence  mnst  be  shown  by  recordl — Right  cannot  be  waived. — 
In  a  prosecution  for  felony  the  accused  must  be  arraigned  and  must 
plead  in  person,  and  in  all  subsequent  proceedings  he  must  appear  in 
person,  not  by  attorney,  and  this  must  be  shown  by  the  record,  nor  can 
it  be  waived.  Sperry's  Case,  9  Leigh  623,  33  Am.  Dec.  261;  Jones' 
Case,  87  Va.  63,  12  S.  B.  226;  Gilligan's  Case,  99  Va.  816,  829,  37  S.  E. 
962;  Longley's  Case,  99  Va.  807,  37  S.  E.  339;  Hooker's  Case,  13  Grat. 
763;  Jackson's  Case,  19  Grat.  664;  Lawrence's  Case,  30  Grat.  845; 
Bond's  Case,  83  Va.  581,  3  S.  B.  149;  Shelton's  Case,  89  Va.  453.  16 
8.  £:.  365;  Snodgrass'  Case,  89  Va.  687,  17  8.  E.  238. 

If  it  may  be  Inferred  from  the  record  that  the  prisoner  was  present 
that  is  sufBclent,  though  it  is  not  formally  stated  that  he  was  present 
(Benton's  Case,  91  Va.  794,  21  8.  E.  495;  Cluverius'  Case,  81  Va.  848; 
Sperry's  Case,  9  Leigh  623,  33  Am.  Dec.  261;  Lawrence's  Case,  30  Grat. 
846;  Gilligan's  Case,  99  Va.  816,  37  8.  E.  962);  and  the  record  having 
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recited  that  he  was  present,  the  presumption  would  be  that  he  remained 
antil  the  court  adjourned  for  the  day,  unless  the  contrary  Is  made  to 
appear  either  directly  or  by  necessary  intendment  (Williams'  Case,  93 
Va.  769,  25  8.  E.  669). 

The  statement  that  the  prisoner  was  arraigned  seems  to  imply, 
ex  tI  termini,  that  he  was  personally  present.  Lawrence's  Case,  30  Grat. 
851. 

When  at  the  end  of  the  record  of  the  proceedings  of  the  court  on 
the  day  of  the  conviction  it  is  stated,  "And  thereupon  the  accused  was 
remanded  to  Jail,"  this  is  conclusive  that  he  had  been  personally  present 
daring  all  the  proceedings  had  that  day.     Cluverius'  Case,  81  Va.  788. 

"This  case  was  continued  tor  the  defendant"  does  not  show  that  he 
was  personally  present.     Shelton's  Case,  89  Va.  450,  16  S.  E.  355. 

Motion  for  a  new  trial — ^Prisoner's  presente.^If,  in  the  absence  of 
the  prisoner,  motion  for  a  new  trial  is  made  and  overruled,  and  after- 
wards during  same  term,  in  his  presence,  the  overruling  is  rescinded,  and 
he  is  invited  to  renew  the  motion,  but  refuses,  the  irregularity  is  thereby 
cured.    Hooker's  Case,  13  Grat.  763;  Bond's  Case,  83  Va.  681,  3  S.  E.  149. 

Statement  of  counsel  after  Judgment. — After  Judgment  it  Is  not 
error  to  hear  the  statement  of  counsel  for  the  prisoner  in  his  absence 
that  he  has  no  bills  of  exception  to  offer.  GiUigan's  Case,  99  Va.  816, 
37  S.  E.  962. 

Presence  of  prisoner  Jnry  sent  to  tbelr  roonn.^It  Is  not  necessary 
for  the  prisoner  to  be  present  when  the  Jury  is  called  and  sent  to  their 
room,  to  consider  of  their  verdict,  the  jury  afterwards  returning  into 
conrt,  and,  in  his  presence,  rendering  their  verdict.  Jones'  Case,  79  Va. 
216;  Lawrence's  Case,  30  Grat.   845. 

Signing  order. — Prisoner  need  not  be  present  when  orders  are 
signed,  as  this  is  no  step  in  the  prosecution.  Weatherman's  Case,  91 
Va.  796,  22  S.  E.  349. 

Contlnnance  when  prisoner  Is  not  present.— <Before  arraignment  the 
prisoner  need  not  be  present  when  his  case  Is  continued.  Kibler's  Case, 
94  Va.  804,  26  S.  E.  858;  Anderson's  Case,  84  Va.  77,  3  S.  E.  803; 
Boswell's  Case,  20  Grat.  860.  See,  also,  O'Boyle's  Case,  100  Va.  786, 
40  S.  E.  121,  where  it  Is  held  that  it  is  not  error  to  continue  an  Indict- 
ment against  prisoner  for  felony  in  his  absence,  if  the  prisoner  is  not 
prejudiced.  See  note,  3  Va.  Law  Reg.  107.  See  the  statute  as  amended 
by  present  revision. 

Reading  evidence. — If  the  evidence  of  a  witness  on  the  trial,  which 
has  been  reduced  to  writing,  or  any  part  of  it,  is  read  to  the  Jury  in  the 
absence  of  the  prisoner,  it  Is  error  for  which  the  verdict  will  be  set  aside. 
Jackson's  Case,  19  Grat.  656. 

View  by  jury  of  place  where  crime  was  conunitted.— This  is  held 
to  be  no  part  of  trial  in  New  York.  See  4  Va.  Law  Reg.  776.  See  sec- 
tion 6013. 

Where  trial.  Interrupted  by  a  sudden  fit  and  the  removal  of  the 
prisoner,  was  resumed  upon  his  restoration,  and  return  inte  court,  this 
was  not  error.     Curtis'  Case,  87  Va.  689,  13  S.  E.  73. 

Presence  of  accused  not  necessary  in  mJademeianor. — In  misde- 
meanors the  personal  presence  of  the  defendant  is  not  necessary  at  the 
trial;  a  verdict  and  Judgment  for  the  fine  may  be  found  and  rendered 
in  his  absence,  and  after  the  term  he  can  neither  move  for  a  new  trial 
nor  in  arrest  of  Judgment.  But  until  final  Judgment  he  can  so  move. 
Piter's  Case,  14  Grat.  710,  713.  See,  also,  Price's  Case,  33  Grat.  819, 
36  Am.  Rep.  797,  and  section  4076  and  note. 

GenerjJly. — Discussed,  12  Va.  Law  J.  489. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  159,  section  2. 

8«e.  4896.    Venire  facias  in  case  of  felony;  wha,t  to  command j 

uomber  of  persons  to  be  summoned,  and  how  selected. — The  writ  of 

venire  facias  in  case  of  felony  shall  command  the  officer  to  whom  it 
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is  directed  to  summon  twenty  persons  of  his  county  or  corporation, 
to  be  taken  from  a  list  furnished  him  by  the  clerk  issuing  the 
writ,  who  are  qualified  in  all  respects  to  serve  as  jurors,  to  attend 
the  court  wherein  the  accused  is  to  be  tried  on  the  first  day  of 
the  next  term  thereof,  or  at  such  other  time  as  the  court  or  judge 
may  direct.  At  one  term  of  the  court  only  one  jury  shall  be  sum- 
moned, unless  the  court  or  judge  thereof  otherwise  direct;  and  the 
jury  so  summoned  may  be  used  for  the  trial  of  all  the  cases  which 
may  be  tried  at  that  term,  both  felonies  and  misdemeanors. 

The  list  mentioned  in.this  section  shall  contain  the  names  of  twen- 
ty-four persons  drawn  for  that  purpose  by  the  clerk  of  the  court  or 
his  deputy  from  the  names  and  box  provided  for  by  sections  fifty- 
nine  hundred  and  eighty-eight  and  fifty-nine  hundred  iand  ninety 
of  this  Code.  Such  drawing  shall  be  in  the  presence  of  the  judge  of 
the  court,  or  in  his  absence  of  one  of  the  commissioners  in  chancery 
provided  for  by  section  fifty-nine  hundred  and  ninety-two  of  this 
Code,  and  a  reputable  citizen  not  connected  with  the  accused  or  the 
prosecutor,  or,  in  a  case  of  homicide,  with  the  deceased,  who  shall 
be  called  upon  for  that  purpose  by  the  clerk  conducting  the  draw- 
ing. If  the  presence  of  the  commissioner  cannot  be  obtained,  the 
drawing  shall  be  in  the  presence  of  two  reputable  citizens  not  con- 
nected as  aforesaid  and  called  upon  by  the  clerk.  The  clerk  shall 
notify  the  commissioner  of  the  time  his  attendance  is  desired,  and 
it  shall  be  his  duty  to  attend  at  such  time  at  the  clerk's  ofiBce.  The 
drawing,  except  as  herein  otherwise  provided,  shall  conform  as  near 
as  may  be  to  the  mode  prescribed  for  drawing  juries  in  civil  cases. 

For  good  cause  shown  in  any  felony  case  the  judge  of  the  court, 
in  term  time  or  vacation,  may  direct  more  than  twenty-four  names 
to  be  drawn  and  placed  on  the  list,  and  morn  than  twenty  persons 
to  be  summoned.  He  shall  in  such  cases  specify  the  number  of 
names  to  be  drawn  and  the  number  of  persons  to  be  summoned; 
the  number  drawn  shall  not  be  more  than  four  in  excess  of  the 
number  to  be  summoned. 

If  there  is  drawn  from  the  box  the  name  of  a  person  who  has 
died,  removed  from  the  county  or  city  or  is  related  to  the  accused 
or  to  the  prosecutor,  or,  in  a  case  of  homicide,  to  the  deceased,  or 
who  is  known  to  the  clerk  or  other  persons  attending  the  drawing,  if 
the  case  be  in  a  circuit  court  of  a  county,  to  live  within  two  miles  of 
the  place  where  the  crime  is  charged  to  have  been  committed,  such 
name  shall  not  be  placed  on  the  list  as  they  are  drawn,  and  when 
twenty-four  names  have  been  so  placed  the  drawing  shall  cease, 
and  a  copy  of  said  list  shall  at  once  be  made  and  signed  by  the 
clerk  and  the  persons  attending  the  drawing,  which  copy  shall  be 
filed  in  the  clerk's  oflSce. 

No  irregularity  in  any  writ  of  venire  facias  or  in  the  drawing, 
summoning,  returning,  or  impanelling  of  jurors,  or  in  making  out 
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or  copying  or  signing  or  failing  to  sign  the  list  or  in  drawing  more 
persons  than  four  in  excess  of  the  number  to  be  summoned,  shall 
be  cause  for  summoning  a  new  panel  or  for  setting  aside  a  verdict 
or  granting  a  new  trial,  unless  objection  thereto  specifically  pointed 
out,  was  made  before  the  jury  was  sworn,  and  unless  it  appears  that 
such  irregularity,  or  error,  or  failure,  was  intentional  or  such  as  to 
probably  cause  injustice  to  the  Commonwealth  or  to  the  accused; 
and  no  judgment  shall  be  arrested  or  reversed  for  the  failure  of 
the  record  to  show  that  there  was  a  venire  facias,  unless  made  a 
ground  of  exception  in  the  trial  court,  before  the  swearing  of  the 
jury.  (Code  1887,  ^  4018,  4027,  4029;  1895-6,  p.  264;  1899-00,  pp. 
566,  672;  1902-3-4,  p.  882;  1904,  p.  16.) 

Rerisors'  Note. — ^This  section  Increases  the  venire  facias  from 
sixteen  to  twenty  persons,  and  the  list  from  twenty  to  twenty-four.  These 
changes  are  made  in  view  of  the  revised  section  4898  allowing  the  Com- 
monwealth four  peremptory  challenges  and  the  accused  four.  Before 
the  revision  the  Cbmmonwealth  was  allowed  no  perenH»tory  challenges 
1b  felony  cases,  as  to  which  see  revisors"  note  to  section  4898. 

Attention  is  called  to  the  fourth  paragraph  of  this  section,  changing, 
la  counties,  the  distance  which  a  Juror  most  live  from  the  place  where 
the  crime  was  committed  from  three  miles  to  two  miles.  The  three- 
mile  limit  was  frequently  the  cause  of  delay  and  inconvenience,  and  the 
imrpose  of  the  redaction  is  to  decrease  this  in  part. 

The  last  paragraph  is  substantially  a  combination  of  the  last  para- 
graph of  section  4018  of  the  Code  of  1887,  as  amended  by  Acts  1904, 
p-  16.  and  Acts  1898-4,  p.  494,  amending  section  3156  of  that  Code. 
The  latter  act  proTlded  that  "This  act  shall  apply  to  Jurors  and  Juries  in 
aQ  cases,  criminal  as  well  as  civil."  So  far  as  the  latter  act  was  ap- 
pUcaUe  to  civU  cases  it  is  now  section  6002,  and  so  far  as  it  was  ap- 
plicable to  criminal  cases.  It  is  contained  in  the  combination  referred  to, 
hence  as  section  6002  now  stands,  this  sentence  Is  omitted. 

Section  4027  of  the  former  Code  was  omitted  and  thereby  repealed 
In  view  of  the  fact  that  section  4895  of  this  Code  provides  for  only  one 
Jory  In  a  case  unless  otherwise  directed. 

Section  4020  of  the  Code  of  1887  was  also  omitted  in  the  revision 
and  thereby  repealed.  The  ^ect  of  this  repeal  was  probably  to  take 
■tway  from  persons  Jointly  indicted  for  felony  the  right  to  separate 
trials.  This  question  should  not  be  left  in  doubt.  At  common  law  the 
defendants  had  no  such  absolute  right,  and  it  is  presumed  the  repeal 
of  the  statute  restored  the  common  law.  See  Iiewis'  Case,  25  Grat.  088,  942. 
The  Genoid  Assembly  will  therefore  be  asked  to  pass  an  act  giving  to 
persons  Jointly  Indicted  for  a  felony  the  right  to  elect  to  be  tried 
Mparately. 

InteriH-etation. — ^The  provisions  of  this  and  the  following  section 
are  imperatlTn  and  eftsential,  and  the  accused  is  entitled  to  demand 
strict  compliance  with  them.  Omission  of  such  compliance  Is  error. 
HaU'8  Case,  80  Va.  565;  Whitehead's  Case,  19  Grat.  640;  Richard's 
Case,  81  Va.  110;  Honesty's  Case,  Id.  283;  Jones'  Case,  100  Va.  842, 
8*7,  41  S.  E.  961. 

This  section  and  the  following  apply  only  to  the  summoning  of 
jnrors  from  county  or  corporation  In  which  the  trial  la  had.  Clark's 
Caae,  90  Va.  860,  18  S.  B.  440. 

The  trial  Judges  should  see  that  the  statutory  provisions  In  refer- 
ence to  the  selection  of  jurors  aro  strictly  compiled  with.  The  fact  that 
It  may  sometimes  be  Inconvenient  to  the  court,  or  cause  delay  in  the 
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trial  of  a  cause  is  no  sufflcient  reason  why  the  statutes  should  not  be 
rigidly  enforced.     Patrick's  Case,  115  Va.  933,  78  S.  E.  628. 

Objection  that  record  does  not  show  that  there  was  a  venire  must 
be  made  before  jury  is  sworn.  It  was  held  that  "a  venire  facias  was  an 
Indispensable  process  to  summon  a  jury  In  a  felony  case,  although  the 
writ  itself  is  not  part  of  the  record,  unless  made  so  by  bill  of  exceptions 
or  otherwise.  And  the  record  must  show  that  the  jury  were  brought 
In  under  a  venire.  And  failure  of  the  accused  to  object  to  the  want  of 
a  venire  before  the  swearing  of-  the  Jury  does  not  preclude  him  from  ob- 
jecting afterwards.  He  may  even  do  so  for  the  first  time  In  the  appel- 
late court."  Myers'  Case,  90  Va.  786,  20  S.  B.  162;  Spurgeon's  Case,  86 
Va.  652,  10  S.  E.  979;  Vawter's  Case,  87  Va.  245,  12  S.  E.  339;  Jones' 
Case,  87  Va.  63,  12  S.  E.  226;  Hall's  Case,  80  Va.  655;  Coleman's  Case, 
84  Va.  1,  3  S.  E.  878.  But  see  last  paragraph  of  section  4895  as  It 
now  reads  which  declares  that  "no  judgment  shall  be  arrested  or  re- 
versed for  the  failure  of  the  record  to  show  that  there  was  a  venire  facias, 
unless  made  a  ground  of  exception  in  the  trial  court  before  the  swear- 
ing of  the  jury."  See  Jones'  Case,  100  Va.  847,  41  8.  E.  961.  For  a 
somewhat  similar  provision  relating  to  civil  cases,  see  section  6002. 

A  general  objection  to  a  writ  of  venire  facias  in  a  felony  case  is 
sufficient  to  raise  any  objection  apparent  on  face  of  record,  and  failure 
of  counsel  to  point  out  such  errors  as  they  have  knowledge  of  will 
not  deprive  the  prisoner  of  his  objection  on  a  writ  of  error.  Jones'  Case, 
100  Va.  842,  41  S.  E.  951,  note  8  Va.  L.  Reg.  351.  But  see  last  para- 
graph of  section  4895  as  It  now  reads.  Objections  must  be  specifically 
pointed  out. 

DrawinK.  simunonlng,  etc.,  of  Jnrors. — It  is  clear  from  this  section  and 
section  6992  that  the  judge  should  designate  a  commissioner  who  is  not 
the  deputy  clerk  In  whose  presence  the  drawing  must  be  made.  Ash- 
loch's  Case,  108  Va.  877,  6  S.  E,  752. 

If  .any  person  whose  name  is  drawn  from  the  box  Is  for  any  cause 
(other  than  those  designated  in  this  section)  not  a  competent  person  to 
sit  on  the  jury,  that  is  a  question  for  the  court  not  the  clerk,  idem. 

There  is  no  authority  for  the  presence  of  the  attorney  for  the  Com- 
monwealth when  juries  are  to  be  drawn  in'  felony  cases.  Patrick's  Case, 
116  Va.  933,  78  S.  E.  628. 

A  general  order  made  by  a  court,  of  its  own  motion,  directing  the 
clerk,  in  drawing  the  list  of  names  thereafter  for  the  trial  of  criminal 
cases,  to  draw  the  names  of  thirty  persons,  made  before  the  offense  for 
which  the  accused  was  tried  had  been  committed,  was  In  violation  of 
the  provisions  of  this  section,  and  a  venire  drawn  pursuant  to  such  order 
should  be  quashed.     Patrick's  Case,  115  Va.  933,  78  S.  E.  628. 

Where  the  clerk,  under  a  general  order  of  the  judge  of  the  court, 
applicable  to  all  cases  arising  after  its  entry,  drew  the  names  of  thirty 
persons,  instead  of  twenty  (now  twenty-four),  as  required  by  this  sec- 
tion, his  action  was  an  Intentional  irregularity,  and  is  not  within  the 
curative  provisions  of  this  section.  Patrick's  Case,  115  Va.  933,  78 
S.  E.  628. 

It  is  error  to  draw  more  than  twenty  names  (now  twenty-fonr) 
without  showing  good  cause  therefor,  and  it  Is  also  error,  when  the 
number  drawn  is  more  than  four  in  excess  of  the  number  to  be  sum- 
moned, when  more  than  twenty  (now  twenty-four)  persons  are  ordered 
to  be  drawn  and  summoned.     Looney's  Case,  115  Va.  921,  78  S.  E.  625. 

Where  one  venire  facias  had  been  quashed  and  the  method  adopted 
by  the  judge  for  obtaining  the  names  for  the  second  venire  clearly  indi- 
cated an  intention  to  secure  the  names  of  the  veniremen  under  the  first 
venire,  this  constitutes  reversible  error.  Looney's  Case,  115  Va.  921, 
78  S.  E.  625.  But  the  mere  fact  that  a  trial  judge  quashed  the  writ  of 
venire  facias  issued  by  another  judge  Incompetent  to  try  the  case,  but 
used  the  same  names  in  the  new  writ  issued  by  himself,  could  not  render 
them  unsuitable.  Waller's  Case,  84  iVa.  492,  5  S.  E.  364;  Mitchell's  Case, 
33  Orat.  861;  Poindexter's  Case,  Id.  766;  Bacclgalupo's  Case,  33  Orat. 
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807.   36  Am.  ^ep.  795;   Drier's  Case,  89  Va.  631,  16  S.  E.  672;  Snod- 
grass'  Case,  89  Va.  683,  17  8.  E.  238. 

Though  the  order  for  a  writ  of  venire  facias  in  a  felony  case  directs 
the  sheriff  to  summon  the  entire  list  drawn,  it  will  not  be  quashed  for 
that  reason,  in  the  absence  of  any  evidence  that  the  accused  was  or  could 
have  been  prejudiced  thereby.'    Hardy's  Case,  110  Va.  910,  67  S.  E.  622. 

The  court  entered  an  order  that  "for  good  reasons  shown"  forty 
persons  be  drawn,  at  least  thirty-six  of  whom  be  summoned.  Thereupon 
the  clerk  issued  a  writ  of  venire  facias  directing  the  sheriff  to  summon 
all  forty.  Held,  no  error  unless  it  be  shown  accused  was  prejudiced. 
Hardy's  Case,  110  Va.  910,  67  S.  E.  622. 

An  objection  to  the  action  of  the  trial  court  In  not  directing  a 
Tenlre  facias  to  be  issued  to  complete  the  panel  when  a  sufficient  number 
of  jurors  was  not  obtained  from  the  persons  summoned  and  in  attend- 
ance, comes  too  late  after  verdict.  Patrick's  Case,  115  Va.  933,  78  S.  E. 
628. 

This  section  was  clearly  not  intended  as  a  protection  to  the  party 
to  be  tried,  but  to  give  the  sheriff  a  certain  discretion  to  be  used  If 
he  did  not  summon  all  the  jurors  drawn,  provided  the  number  not  sum- 
moned did  not  exceed  four.     Hardy's  Case,  110  Va.  910,  67  S.  E.  622. 

An  indictment  against  accused  was  pending  in  a  court  when  a  venire 
facias  was  issued  for  the  trial  of  a  third  person  under  indictment  for 
a  felony.  At  time  of  issuance  of  writ  the  accused  was  in  another  State 
though  not  a  fugitive.  Held,  that  he  could  not  complain  because  the  jur; 
summoned  under  the  writ  was  used  for  his  trial.  Bennett  v.  Com.,  106 
Va.  834,  66  S.  E.  698. 

Where  a  venire  facias  was  issued  for  a  jury  for  the  trial,  during  the 
terms  of  each  of  three  felony  cases,  including  that  of  the  defendant,  and 
defendant  was  tried  by  a  jury  composed  of  persons  thus  summoned,  such 
proceeding  sufficiently  complies  with  section  4896.  Prince's  Case,  89 
Va.  330,  16  S.  E.  863. 

An  objection  that  jurors  summoned  in  a  criminal  case  were  not  free 
from  exception  cannot  be  made  in  the  appellate  court,  where  it  does  not 
appear  that  the  objection  was  made  in  the  trial  court,  or  that  the  ac- 
cused was  injured  thereby.    Barnes'  Case,  92  Va.  794,  23  S.  E.  784. 

Objection  cannot  be  made  for  the  first  time  in  the  appellate  court 
that  a  person  served  on  the  jury  without  being  selected  by  the  court  or 
summoned  by  the  sheriff.    Short  v.  Com.,  90  Va.  98,  17  S.  E.  786. 

List  to  he  furnished  by  derk. — This  section  should  be  strictly  com- 
plied with,  and  a  writ  of  venire  facias  directing  the  officer  to  summon 
sixteen  (now  twenty)  persons  from  a  list  furnished  him  by  the  Judge, 
instead  of  the  clerk,  was  properly  Quashed.  This  section  requires  the 
writ  to  command  the  officer  to  summon  sixteen  (now  twenty)  persons 
from  a  list  of  twenty  (now  twenty-four)  furnished  by  the  clerk.  Hoback 
V.  Com..  104  Va.  871,  62  S.  E.  676. 

As  to  the  former  provisions  on  this  subject,  see  Coleman's  Case, 
84  Va.  1,  3  S.  E.  878;  Spurgeon's  Case,  86  Va.  662,  10  S.  E.  979;  Hall's 
Case,  80  Va.  655;  Williams'  Case,  85  Va.  607,  8  S.  E.  470.  See  last 
paragraph  of  section  4896. 

A  letter  from  the  judge  directing  the  clerk  to  summon  thirty  flrst- 
class  men  for  the  first  day  of  the  term  to  serve  as  venire-men  is  insuf- 
ficient to  authorize  the  clerk  to  draw  a  list  of  that  number.  Hoback  v. 
Com.,  104  Va.  871,  52  S.  E.  676. 

Under  the  Code  of  1887,  which  required  the  list  to  be  twenty  it 
was  held  not  improper  for  the  number  of  persons  contained  in  such  list 
to  exceed  twenty.  Drier's  Case,  89  Va.  629,  16  S.  E.  672;  Sands'  Case, 
21  Orat.  871;  Mitchell's  Case,  33  Grat.  845.  But  see  Vawter's  Case, 
87  Va.  246,  12  S.  E.  339,  and  the  comments  thereon  in  Drier's  Case, 
89  Va.  529,  16  S.  E.  672;  Jones'  Case,  100  Va.  849,  41  S.  E.  961. 

But  a  venire  facias  which  directs  the  summoning  of  a  different  num- 
ber of  jurors  from  that  required  by  the  statute  is  a  void  process,  and 
there  can  be  no  valid  trial  thereunder.  Jones'  Case,  100  Va.  842,  41 
8.  E.  951;  Spurgeon's  Case,  86  Va.  662,  10  S.  E.  979.     Section  3156  of 
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the  Code  of  1887,  as  amended  (Acts  1893-4,  p.  494),  (corresponding  to 
the  last  paragraph  ot  section  4896)  does  not  apply.  Jones'  Case,  100 
Va.  842,  847,  848,  41  S.  E.  954;   note  8  Va.  L.  Reg.  351. 

Where  writ  commanded  sheriff  to  summon  forty  persons  and  no  ob- 
jection was  made  until  after  verdict,  it  was  decided  that  an  objection  at 
that  time  was  too  late.     Lyle's  Case,  88  Va.  396,  13  S.  E.  802. 

Objection  to  Juror  for  illegal  execution  of  venire — ^Whole  venire 
set  aside. — ^If  the  prisoner  objects  to  a  Juror,  on  the  ground  that  the 
venire  facias  was  illegally  executed,  and  the  court  sustains  the  objection, 
it  is  proper  to  set  aside  the  whole  return  and  direct  another  venire 
facias.     Epes*  Case,  5  Orat.  676. 

Venire  varying  language  of  statute— When  not  error. — The  lan- 
guage of  the  venire  facias  was  "  •  •  •  •  when  the  felony  was  com- 
mitted," instead  of  the  language  of  the  statute,  "  •  *  *  •  when  the 
oCtense  is  charged  to  have  been  committed."  This  is  not  error.  Poin- 
dexter's  Case,  33  Grat.  766;  Baccigalupo's  Case,  33  Orat.  807,  36  Am 
Rep.  795;  Mitchell's  Case,  33  Orat.  845;  Puryear's  Case,  83  Va.  51,  1 
S.  E.  512. 

Objection  to  Juror  before  ho  is  sworn — ^After  trial. — ^When  the 
prisoner  excepts  to  a  Juror  before  be  Is  sworn,  it  is  a  matter  of  right  to 
be  adjudged  by  the  court;  when  he  excepts  after  trial  for  cause  existing 
before  the  Juror  was  elected  and  sworn,  it  is  a  matter  addressed  to  the 
discretion  of  the  court,  and  the  court  must  consider  the  whole  case  and 
be  satisfied  that  Justice  has  been  done.  Dilworth's  Case,  12  Grat.  698. 
65  Am.  Dec.  26.4;  Jones'  Cases,  1  Leigh  598;  Heath's  Case,  1  Rob.  735; 
Hailstocli's  Case,  2  Orat.  5j64;  Curran's  Case,  7  Orat.  619. 

Objection  to  Juror  for  cause  existing  before  be  was  sworn.— It  has 
been  repeatedly  held  that  a  new  trial  will  not  be  granted  in  a  criminal 
case  for  matter  that  is  a  principal  cause  of  challenge  to  a  Juror,  which 
existed  before  he  was  elected  and  sworn  as  such  Juror,  but  which  was  un- 
known to  the  prisoner  till  after  verdict,  and  which  could  not  have  been 
discovered  before  the  jury  was  so  sworn  by  the  exercise  of  ordinary  diffi- 
gence,  unless  it  appear  that  the  prisoner  suffered  injustice  from  the 
fact  that  siich  Juror  served  upon  the  case.  Smith's  Case,  2  Va.  Cas.  6; 
Poore's  Case,  Id.  474;  Kennedy's  Case,  Id.  510;  Brown's  Case,  Id.  616; 
Hughes'  Case,  6  Rand.  656;  Jones'  Case,  1  Leigh  598;  Heath's  Case. 
1  Rob.  736;  Hailstock's  Case,  2  Grat.  664;  Curran's  Case,  7  Grat.  619; 
Dilworth's  Case,  12  Grat.  689,  66  Am.  Dec.  264;  Bristow'g  Case,  15  Orat. 
634;  State  v.  Greer,  22  W.  Va.  824;  Simmons  v.  McConnell,  86  Va.  500, 
10  S.  E.  838;  Gray's  Case,  92  Va,  777,  22  S.  E.  868;  Thompson's  Case, 
8  .Orat.   637. 

Direction  as  to  remoteness  mandatory — And  constitntionaL — ^The 
direction  in  section  4018  of  the  Code  of  1887  that  the  list  should  be  of 
persons  "residing  remote  from  the  place  where  the  offense  is  charged 
to  have  been  committed"  was  mandatory,  and  the  writ  was  defective. 
and  should  have  been  quashed  if  it  was  omitted.  And  it  was  not  a  vio- 
lation of  the  Bill  of  Rights.  Whitehead's  Case,  19  Orat.  640;  Richards' 
Case,  81  Va.  110;  Hall's  Case,  80  Va.  665.  Under  the  present  sec- 
tion "if  the  case  be  in  a  circuit  court  of  a  county"  the  names  of  persons 
who  live  "within  two  miles  of  the  place  where  the  crime  is  charged  to 
have  been  committed"  are  not  to  be  placed  on  the  list. 

Objection  to  the  Juror  for  nonremoteness — ^How  made. — When  one 
Juror  has  been  summoned  from  too  near  scene  of  crime,  objection  should 
be  made  to  him,  and  not  to  the  array.  Lawrence's  Case,  81  Va.  484; 
Prince's  Case,  89  Va.  330,  15  S.  E.  863;  Craft's  Case,  24  Grat.  602. 

Remote  from  corporation — ^Adjoining  county. — In  the  sense  of  the 
law,  all  parts  of  the  adjoining  county,  outside  the  limits  of  a  corporation, 
are  remote  from  the  place  where  the  offense  is  alleged  to  have  been  com- 
mitted, if  it  Is  alleged  to  have  been  committed  within  the  limits  of  the 
corporation.     Craft's  Case,  24  Orat.   602;   Lawrence's  Case,  81  Va.   484. 

Quallflcations  for  Jury. — See  section  5984,  which  by  section  49;:^ 
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is  made  to  apply  to  Jurors  and  Juries  in  all  cases,  criminal  as  well  as 

CiTll. 

Tlie  phrase  in  section  4895,  "qualified  in  all  respects  to  serve  as 
Jurors,"  comprehends  all  things  essential  to  the  qualification  ot  jurors 
bj  the  common  law,  where  unaltered,  or  by  the  statute  in  force.  Wash's 
Case,  16  Grat.  630,  637. 

Jnror  incompetent  for  affinity  or  consanguinity.— On  a  trial  for 
arson  the  nephew  of  the  deceased  wife  of  the  person  whose  house  was 
burned,  if  she  left  children,  is  an  incompetent  Juror.  Jacques'  Case, 
10  Grat.  690.  The  fact  that  uncle  of  Juror  is  remotely  connected  by  mar- 
riage with  kindred  of  the  prosecutrix  is  no  disqualification.  Doyle's  Case, 
100  Va.   808.  40  S.  E.  925. 

Objection  to  Juror  for  constitntional  disability — When  should  be 
■lade. — Objection  to  a  Juror  for  disability  created  by  the  Constitution 
comes  too  late  after  verdict.  Puryear's  Case,  83  Va.  51,  1  S.  B.  612; 
Poindezter's  Case,  33  Grat.  766;  Kite's  Case,  96  Va.  495,  31  S.  B.  895; 
Sinunons'  v.  McConnell,  86  Va.  494,  10  S.  E.  838.  Nor  can  objection  be 
made  after  Juror  is  sworn,  unless  by  leave  of  court.  Spurgeon's  Case, 
86  Va.    652,  10  S.  E.  979. 

A  person  who  is  qualified  to  vote  by  the  Constitution  of  Virginia 
is  a  competent  Juror,  though  he  is  disabled  from  holding  office  by  the 
fourteenth  amendment  of  the  Constitution  of  the  United  States.  Sands' 
Case.  21  Grat.  871;  Chahoon's  Case,  20  Grat.  733. 

If  a  person  has  the  constitutional  qualification  of  a  voter,  though 
he  has  not  been  registered  and  has  not  voted,  he  Is  a  qualified  Juror. 
Craft's  Case,  24  Grat.  603. 

Persons  over  sixty  not  disqualified  to  serve  im  Jurors. — ^Persons  over 
sixty  years  of  age  are  not  disqualified  to  serve  on  grand  Juries,  though 
they  are  exempted  from  service  if  they  choose  to  claim  the  exemption. 
Booth's  Case,  16  Grat  519. 

Member  of  grand  Jury  finding  indictment  Incompetent— Objection.— 
Member  of  the  grand  jury  finding  the  indictment  is  incompetent  as  a 
juror.  Dilworth's  Case,  12  Grat.  689,  65  Am.  Dec.  264;  Hunter  v.  Mat- 
thews, 12  Leigh  228;  Bristow's  Case,  16  Grat.  648.  But  if  the  objection 
is  not  taken  until  after  the  verdict  it  will  not  be  set  aside  on  this  ground, 
unless  it  appears  from  the  -whole  case  that  the  juror  was  biased  against 
the  prisoner,  who  therefore  has  not  had  an  ImpartiaF  trial.  Bristow's 
Case,  supra. 

A  person  on  grand  Jury  exempt  from  serving  on  Jury.— A  person 
serving  on  the  grand  Jury  is  not  in  attendance  in  the  sense  of  section 
4896,  and  it  is  not  error  to  refuse  to  place  him  on  the  panel  or  examine 
him  on  his  voir  dire.     Short's  Case,  90  Va.  96,  17  8.  E.  786. 

Juror  need  not  now  be  a  freeholder. — A  writ  directing  the  oflicer  to 
summon  freeholders  who  owned  property  of  a  certain  value  ought  to  be 
quashed,  as  it  contains  a  qualification  which  the  law  does  not  require. 
Wash's  Case,  16  Grat.  630. 

Under  Acts  1845-6,  a  juror  in  a  criminal  case  was  required  to  be  a 
freeholder  in  the  county  to  the  oflicer  of  which  the  venire  facias  was 
directed.  Day's  Case,  3  Grat.  629.  It  was  unnecessary  for  the  record  to 
show  that  the  Jury  were  freeholders.     Stephen's  Case,  4  Leigh  679. 

Under  the  same  state  of  the  law,  a  juror  who  had  been  rejected  be- 
cause he  said  that  he  jras  not  a  freeholder  returned  into  court  before 
completion  of  the  panel,  and  said  he  was  mistaken,  that  he  was  a  free- 
holder;  he  was  held  a  lawful  Juror.     Hendrick's  Case,  5  Leigh  707. 

Colored  man  cannot  demand  mixed  jury. — A  colored  man  indicted 
for  a  felony  is  not  entitled  to  demand  that  the  Jury  be  made  up  of  both 
white  and  colored  persons.  Lawrence's  Case,  81  Va.  484;  Mitchell's  Case, 
33  Grat.  845;  Ex  parte  Virginia,  100  U.  S.  313,  26  L.  Ed.  667. 

Decided  opinion.— He  who  has  formed  and  expressed  a  decided 
opinion  that  the  prisoner  is  guilty  or  innocent  of  the  offense  for  which 
he  Is  about  to  be  tried,  wAether  that  opinion  be  formed  on  the  evidence 
of  the  witnesses  whose  evidence  he  has  heard  on  a  former  trial,  conversa- 
tion with  witnesses,  or  common  report,  is  not  fit  to  sit  upon  hi^  trial. 
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Oalander's  Case,  3  Leigh  780,  24  Am.  Dec.  693.  And  It  is  Immaterial 
whether  that  opinion  has  been  expressed  or  not.  Armlstead'*  Case,  11 
Leigh  657,  662,  37  Am.  Dec.  633;   Heath's  Case,  1  Rob.  735. 

For  a  discussion  of  what  is  meant  by  a  decided  opinion,  see  Arm- 
Istead's  Case,  11  Leigh  657,  669,  661,  37  Am.  Dec.  633. 

On  the  question  of  what  preconceived  opinions  render  one  incom- 
petent as  a  juror,  and  what  do  not,  see  Lithgow's  Case,  2  Va.  297: 
Sprouce's  Case,  Id.  376;  Poore's  Case,  Id.  474;  Pollard's  Case,  5  Rand. 
659;  Hughes'  Case,  Id.  665;  Mendum's  Case,  6  Rand.  704;  Jones'  Case, 
1  Leigh  698;  Brown's  Case,  2  Leigh  769;  Oslander's  Case,  3  Leigh  780, 
24  Am.  Dec.  693;  Moran's  Case,  9  Leigh  -651;  Hendrick's  Case,  6  Leleh 
707;  Maile's  Case,  9  Leigh  661;  Armlstead's  Case,  11  Leigh  657,  37 
Am.  Dec.  633;  Heath's  Case,  1  Rob.  737;  McCune's  Case,  2  Rob.  771; 
Hailstock's  Case,   2  Orat.   564;    Epes'  Case,   5  Grat.   676;   Smith's  Case, 

6  Grat.  696,  7  Grat.  593;  Clore's  Case,  8  Grat.  606;  Wormeley's  Case, 
10  Grat.  658;  Montague's  Case,  Id.  767;  Jackson's  Case,  23  Grat.  919; 
Little's  Case,  25  Grat.  921;  Cluverius  Case,  81  Va.-  787;  Shlnn's  Qase, 
32  Grat.  901;  Lyles'  Case,  88  Va.  397,  13  S.  E.  802;  Hall's  Case,  89 
Va.  176,  15  S.  E.  617. 

For  preconceived  opinions  and  circumstances  not  making  one  in- 
competent to  serve  as  a  juror,  see  Maile's  Case,  9  Leigh  661;  Moran's 
Case,  Id.  651;  Sprouce's  Case,  2  Va.  Cas.  375;  Pollard's  Case,  6  Rand. 
659. 

A  decided  opinion,  based  upon  rumors,  by  one  who  declares  him- 
self unprejudiced,  and  able  to  give  accused  a  fair  trial,  does  not  render 
one  incompetent  to  serve  as  juror.     Moran's  Case,  supra. 

Decided  opinion  formed  from  conversation  with  iirosecator.— A 
Juror  who  had  conversed  with  the  prosecutor,  the  most  material  witness 
for  the  Commonwealth,  and  upon  his  statement  of  the  facts  had  formed, 
and  still  entertained,  a  decided  opinion,  was  incompetent,  though  he 
stated  that  he  would  give  the  prisoner  a  fair  trial;  that  he  was  not  pre- 
ji;diced  against  him;  and  that  he  would  decide  according  to  the  evidence. 
Armlstead's  Case,  11  Leigh  663,  37  Am.  Dec.  633. 

Legal  opinion  does  not  render  one  incompetent.^The  formation  of 
a  legal  opinion  upon  facts  previously  presented  to  his  mind  does  not 
render  a  person  incompetent  as  a  Juror.     Heath's  Case,  1  Rob.  735. 

Hypothetical  declarations  are  not  opinion,  e.  g.,  "If  the  prisoner 
killed  the  man  he  ought  to  be  hanged,"  and  they  do  not  make  one  In- 
competent to  serve  on  jury.    Hughes'  Case,  6  Rand.  655. 

A  juror's  having  expressed  himself  before  the  Jury  was  empaneled, 
as  determined  to  punish  a  prisoner  if  taken  on  the  jury,  not  from  any 
malice  towards  him,  but  from  an  opinion  of  his  conduct,  Is  no  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial.     Curran's  Case, 

7  Grat.  619;  Brlstow's  Case,  15  Grat.  646;  Dilworth's  Case,  12  Grat. 
692,  698,  65  Am.  Dec.  264;  Simmons  v.  McConnell,  86  Va.  500,  10 
S.   E.    838. 

Objection  to  Juror — Imiproperly  ovemiled — ^Not  cnred  by  being 
stricken  off  by  iMrlsoner.— If  a  prisoner's  objection  to  a  Juror  is  improp- 
erly overruled,  the  error  is  not  cured  by  the  juror's  name  stricken  off 
from  the  panel  by  the  prisoner  or  his  not  being  drawn  as  one  of  the 
twelve  who  are  to  try  the  prisoner.  Dowdy's  Case,  9  Grat.  727,  60  Am. 
Dec.   314. 

Exception  to  Juror  at  first  ovemiled— jToror  afterwards  set  aside.— 
The  prisoner  objects  to  a  Juror,  and  his  objection  is  overruled,  and  he 
excepts.  After  the  panel  is  made  up,  but  before  the  prisoner  has  exer- 
cised his  right  of  challenge,  the  court,  on  the  motion  of  the  attorney  for 
the  Commonwealth,  out  of  abundant  caution,  sets  aside  the  juror.  This 
is  not  error.     Wormeley's  Case,   10   Grat.   658. 

Juror  set  aside  on  motion  of  Commonwealth^-Can  prisoner  ex- 
cept?— Qussre,  if  setting  aside  a  person  called  upon  the  venire  on  motion 
of  the  attorney  for  the  Commonwealth  is  a  ground  for  exception  by  the 
prisoner.     Clore's  Case,  8  Grat.  607. 

Jurors'  perjuring  themselves— When  court  may  examine  into.^ 
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Whether  the  jury  perjured  themselves  on  their  voir  dire  may  be  examined 
Into  by  the  court  after  verdict,  if  the  prisoner  alleges  that  he  had  no 
knowledge  thereof  till  verdict  had  been  rendered.  Heath's  Case,  1  Rob. 
735. 

Power  of  court  to  snmsnon  bystander  on  Jury.— A  circuit  court  has 
the  right  and  power,  on  the  trial  of  an  Indictment  for  felony,  to  compel 
a  venireman  or  bystander  called  on  to  serve  on  a  jury  on  the  trial  to  be 
sworn  on  his  voir  dire,  and  to  answer  proper  questions  touchlnc  his 
lltness  as  a  juror  in  the  particular  case.     Stockley's  Case,  10  Leigh  678. 

If  the  original  venire  be  exhausted  without  completing  the  panel, 
the  court  may  order  any  number  of  persons  to  be  summoned  from  the 
brstanders  it  may  think  necessary,  and  if  the  sheriff,  from  want  of  time 
or  other  cause,  fails  to  summon  the  whole  number,  his  return  is  valid  for 
as  many  as  are  summoned.  Wormeley's  Case,  10  Qrat.  668;  Robtnson's 
Case,  88  Va.  900,  14  S.  E.  627;  Jones'  Case,  1  Leigh  698. 

ChalleDges — ^Wben  aocnsed  may  except  to  decision  of  conrt. — ^The 
decision  of  a  court  allowing  a  challenge  on  the  part  of  the  Commonwealth, 
or  disallowing  a  challenge  on  the  part  of  the  accused,  whether  such  chal- 
lenge be  a  principal  challenge  or  a  challenge  to  the  favor,  is  matter  of 
exception  on  the  part  of  the  accused.     Montague's  Case,  10  Qrat.  767. 

Challenges  allowed  the  Oommonwealtli. — Formerly  In  felony  cases 
no  challenge  was  allowed  the  Commonwealth  except  for  cause.  It  was 
therefore  held  that  the  cause  should  be  shown,  and  should  be  a  good  and 
legal  cause  for  the  exclusion  of  the  jiiror;  otherwise  it  should  be  over- 
ruled.   Montague's  Case,  10  Grat.  767. 

Under  the  present  Code,  the  Commonwealth  is  allowed  four  peremp- 
tory challenges.      Section   4898. 

Afteh  a  juryman  has  been  selected  and  sworn,  the  court  may.  In  Its 
discretion,  allow  the  prisoner  to  challenge  him  for  cause,  and  strike  him 
from  the  panel.     Tooel's  Case,  11  Leigh  714. 

Gmerally. — See  Mln.  Syn.  276-286;  also  note  on  "Juries,"  Cha- 
hoon's  Case,  20  Grat.  733,  Va.  Rep.  Anno. 

Cited  but  not  construed  In  Tburman's  Case,  107  Va.  912,  60  S.  B. 
$>,  and  Richard's  Case,  107  Va.  881,  69  8.  B.  1104. 

Sec.  4896.  When  another  venire  facias  may  israe,  and  tht)  panel 
be  completed  from  bystanders  or  list;  fine  of  jnror  for  non-attend- 
ance.— In  any  case  of  felony,  where  a  safficient  nnmber  of  jurors 
to  constitate  a  panel  of  twenty  free  from  exception  cannot  be  had 
from  those  summoned  and  in  attendance,  the  court  may  direct  an- 
other venire  facias,  and  cause  to  be  summoned  from  the  bystanders, 
or  from  a  list  to  be  furnished  by  the  court,  so  many  persons  as  may 
be  deemed  necessary  to  complete  the  said  panel,  or  when  the  venire 
facias,  or  panel,  has  been  quashed  for  any  cause,  the  court  may 
^rect  another  venire  facias,  and  cause  to  be  summoned  from  the 
bystanders,  or  from  a  list  to  be  furnished  by  the  court,  so  many 
persons  as  may  be  deemed  necessary  to  obtain  a  panel  of  twenty, 
free  from  exception,  and  the  venire  thus  summoned  may  be  used 
for  the  trial  of  all  criminal  cases  to  be  tried  at  that  term,  both  felon- 
ies and  misdemeanors,  in  the  same  manner  as  if  the  venire  had  been 
obtained  according  to  the  provisions  of  section  fonr  thousand  and 
eighteen. 

If  any  person  summoned  under  any  venire  facias  authorized  by 
this  chapter  fail  to  attend,  as  required,  without  sufficient  excuse, 
be  shall  be  fined  by  the  court  not  less  than  five  nor  more  than 
twenty  doUars.    (Code  1887,  §  4019.) 
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Revlsors'  Note. — ^This  section  Is  made  to  conform  to  the  preceding  as 
to  the  panel — twenty  instead  of  sixteen.  Xlte  latter  part  of  the  first 
paragrapli  of  tlie  section  is  new  and  provides  wliat  tlie  court  may  do 
when  the  venire  facias  or  panel  lias  been  quashed  for  any  cause. 

Formerly  this  section  did  not  obtain  where  the  first  writ  under 
section  4895  had  been  quashed,  but  only  gave  authority  to  complete  the 
panel  atter  the  return  of  a  valid  writ.  Hoback  v.  Com.,  104  Va.  871. 
52  S.  E.  575. 

See  notes  to  preceding  section. 

Sec.  4897.  Court  or  judge  may  cause  venire  facias  to  issue  at  any 
time  for  trial  of  felony. — Any  court  in  which  a  person  accused  of 
felony  is  to  be  tried,  or  the  judge  of  such  court  in  vacation,  may  at 
any  time  cause  a  venire  facias  to  issue  for  his  trial.  (Code  1887, 
§  4020;  1910,  p.  203.) 

Revlsors'  Note. — ^Tliis  section  is  identical  with  section  40iM>  of  the 
Code  of  1887  and  the  amendment  of  1910  (Acts  1910,  p.  208)  has  been 
omitted.     The  revisers  deemed  the  original  statute  prefra-able. 

See  Wormeley's  Case,  10  Orat.  658,  684;  also  Wilson's  Case,  86  Va. 
666,  10  S.  E.  1007. 

Sec.  4896.    Challeoges  of  jurors;  how  many  allowed;  how  tried. — 

In  every  case  of  felony,  the  Commonwealth  shall  be  allowed  four 
peremptory  challenges  and  the  accused  four,  and  in  every  case  of 
misdemeanor,  whether  on  an  appeal  from  a  justice  or  ai\  original 
trial,  the  Commonwealth  and  the  prisoner  shall  each  be  allowed 
one  peremptory  challenge.  No  other  challenges  shall  be  allowed 
except  for  cause.  All  challenges  shall  be  tried  by  the  court  in 
which  they  are  made.    (Code  1887,  §  4021.) 

Kevisors*  Note.— Before  the  revision,  no  challenge  of  a  Juror  was 
allowed  the  Commonwealth  in  felony  cases,  except  for  cause.  The  same 
right  of  peremptory  challenge  existed  in  selecting  Juries  in  cases  of  misd^ 
meaner  as  was  allowed  in  civil  cases.  See  section  4048  of  the  Code  of 
1887  as  last  amended  by  Acts  1904,  p.  124.  The  revised  section  above 
allows  the  Commonwealth  four  peremptory  challenges  and  the  accused 
four  in  felony  cases,  and  in  misdemeanor  cases,  the  Commonwealth  and 
the  prisoner  are  each  given  one  peremptory  challenge.  In  giving  the 
Commonwealth  the  right  of  peremptory  challenge  in  felony  cases,  this 
Code  follows  the  inrinciple  contained  in  the  criminal  laws  of  almost  every 
state  in  the  Union.  See  also  sections  4895,  4900  and  4927,  and  revlsors* 
notes. 

Challenges  for  cause  are:  ( 1 )  Propter  defectum. — ^Those  are  for  want 
of  necessary  qualifications,  either  common  law  or  statutory.  See  notes 
to  section   4895,   also   sections    5984-5986   and   notes. 

(2)  Propter  affectum. — Here  there  is  prima  facie  evidence  of  malice  or 
of  commitment  to  one  side  or  the  other. 

Principal  challenges. — Kinship  to  accused  or  party  injured.  Jacques' 
Case,  10  arat.  690;  Doyle's  Case,  100  Va.  808,  40  S.  E.  925.  Member  of 
grand  Jury  In  same  case.  Dilworth's  Case,  12  Grat.  689,  65  Am.  Dec. 
264;  Hunter  v.  Matthews,  12  Leigh  228;  Bristow's  Case,  15  Grat.  634. 
648.  Already  formed  a  decided  opinion,  see  notes  to  section  4895.  That 
the  juror  is  opposed  to  oapital  punishment,  see  section  4899;  Clore's 
Case,  8  Grat.  614,  615.  And  the  rule  holds  wbere  the  juror  is  opposed 
to  infilcting  capital  punishment  on  circumstantial  evidence.  Cluverius' 
Case,  81  Va.  791. 

Generally. — ^Treasurer  of  county  and  a  member  of  town  council  are 
competent  Jurors.     Thompson's  Case,  88  Va.  467,  13  S.  E.  304. 

The  appellate  court  will  not  inquire  whether  injury  has  been  done 
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the  prisoner  by  improperly  setting  aside  a  competent  Juror,  but  the  law 
will  ptesume  prejudice  to  the  prisoner.    Montague  v.  Com.,  10  Orat.  767. 

See  section  4496. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  169,  section  4. 

Sec.  4899.  When  person  opposed  to  capital  pnnisluuent  disquali- 
fied.— A  person,  whose  opinions  are  such  as  to  prevent  his  convicting 
any  one  of  an  offense  punishable  with  death,  shall  not  be  allowed 
to  serve  as  a  juror  on  a  trial  for  such  offense.  (Code  1887,  §  4022.) 
See  notes  to  section  4898,  and  Clore'»  Case.  8  Orat.  614;  Cluverius 
Case,  81  Va.  791. 

Sec.  4900.  How  panel  selected  and  joiy  constitnted;  how  trial  had 
upon  plea  of  guilty  without  a  jury. — ^In  every  case  of  a  felony,  there 
shall  be  selected  from  the  persons  summoned,  as  aforesaid,  a  panel 
of  twenty  persons,  free  from  exception,  from  which  panel  the  Com- 
monwealth may  strike  four  and  the  accused  four,  and  the  remain- 
ing twelve  shall  constitute  the  jury  for  the  trial  of  the  accused. 
The  striking  off  of  jurors  shall  be  done  alternately,  the  Common- 
wealth beginning.  If  either  the  accused  or  the  attorney  for  the 
Commonwealth  fail  to  strike  off  any,  or  if  they  strike  off  a  less 
number  than  above  allowed,  twelve  of  the  panel,  or  of  those  re- 
maining thereon,  shall  be  selected  by  lot  who  shall  constitute  the 
jury,  provided,  however,  that  upon  a  plea  of  guilty,  ten- 
dered in  person  by  the  accused,  and  with  the  consent  of  the  attorney 
for  the  Commonwealth,  entered  of  record,  the  court  shall  hear  and 
determine  the  case  without  the  intervention  of  a  jury.  In  such  cases 
the  court  shall  have  and  exercise  all  the  powers,  privileges,  and  du- 
ties given  to  juries  by  sections  forty -seven  hundred  and  sixty-seven, 
forty-seven  hundred  and  eighty-three,  forty-nine  hundred  and  eigh- 
teen, forty-nine  hundred  and  twenty,  forty-nine  hundred  and  twen- 
ty-one, and  forty-nine  hundred  and  twenty-two,  or  any  other  statute 
relating  to  crimes  and  punishments.  (Code  1887,  §  4023;  1902-3-4, 
p.  882.) 

ReTiaors'  Note. — This  section  has  been  made  to  conform  to  the  r^ 
vlaed  sections  480S  Mid  4808. 

Strict  compliance  to  these  provisions  required. — ^This  section  is  im- 
perative and  essential.  The  accused  is  entitled  to  demand  strict  com- 
pliance therewith.  Hall's  Case,  80  Va.  655.  See,  also,  Cluverius'  Case, 
81  Va.  787,  798. 

Objection  improperly  overruled — ^ElTect.— If  a  prisoner's  objection 
to  a  juror  is  Improperly  overruled,  the  error  is  not  cured  by  the  juror's 
name  being  stricken  olT  from  the  panel  by  the  prisoner  or  his  not  being 
drawn  as  one- of  the  twelve  who  are  to  try  the  prisoner.  Dowdy's  Case, 
9  Orat.  727,  60  Am.  Dec.  314. 

"Free  from  exception"— Failnre  of  record— -When  objection  must 
be  taken. — The  record  shows  that  sixteen  persons  were  selected  (the 
panel  is  now  twenty),  but  fails  to  show  that  they  were  free  from  excep- 
tion. No  objection  was  made  in  the  trial  court  at  any  time  to  this  ir- 
regularity, nor  does  it  appear  that  the  accused  was  injured  by  it.  Ob- 
jection comes  too  late  in  appellate  court.  Barnes'  Case,  92  Va.  794, 
801,  23  S.  E.  784.     See  4896,  last  paragraph. 

Drawing  lots  to  constitute  Jury. — After  panel  has  been  completed 
the  jury  may  be  selected  from  the  remaining  sixteen,  either  by  drawing 
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by  lot  four  who  'shall  be  discharged,  or  the  twelve  who  shall  constitute 
the  Jury.  Bristow's  Case,  16  Grat.  634.  Under  the  section  as  it  now 
reads  the  panel  is  composed  of  twenty  persons,  and  the  section  other- 
wise conforms  to  sections  4896  and  4898. 

Generally. — As  to  the  mode  of  selecting  Jury  under  former  statutes, 
see  Gibson's  Case,  2  Va.  Cas.  Ill;  Dowdy's  Case,  9  Grat.  736,  $0  Am. 
Dec.  314;  Bristow's  Case,  15  Grat.  634;  Sands'  Case,  21  Grat.  871;  Mitch- 
ell's Case,  33  Grat.  845;  Hall's  Case,  80  Va.  555;  Cluverins'  Case,  81' 
Va.  787;  Richards'  Case,  Id.  110;  Honesty's  Case,  Id.  283;  Pry's  Case, 
82  Va.  334. 

Sec.  4901.  When  and  how  jurors  summoned  from  another  county 
or  corporation. — In  a  criminal  case  in  any  court,  if  qualified  jurors, 
not  exempt  from  serving,  cannot  be  conveniently  found  in  the  county 
or  corporation  in  which  the  trial  is  to  be,  the  court  may  cause  so 
many  of  such  jurors,  as  may  be  necessary,  to  be  summoned  from 
any  other  county  or  corporation  by  the  sheriff  or  sergeant  thereof, 
or  by  its  own  officer,  from  a  list  to  be  furnished  either  by  the  trial 
judge  or  by  the  judge  of  the  circuit  court  of  the  county,  or  the  cor- 
poration court  of  the  city,  from  which  the  said  jurors  are  to  be  sum- 
moned.   (Code  1887,  §  4024.) 

Bevlsors'  Note.: — ^As  this  section  stood  before  the  revision,  it  seemed 
to  leave  it  entirely  to  the  officer  execatini;  the  writ  as  to  who  should  be 
summoned,  as  the  section  did  not  prescribe  the  method,  l^he  latter  part 
is  therefore  new. 

In  the  exercise  of  the  power  conferred  by  this  law,  the  trial  court 
must  of  necessity  have  a  great  deal  of  discretion,  and  the  appellate  court 
ought  not  to  reverse  the  judgment  for  error  in  this  respect,  unless  it  be 
plain  that  such  discretion  has  been  improperly  used.  Chahoon's  Case. 
21  Grat.  833;  Wormeley's  Case,  10  Grat.  668,  672,  673;  Sands'  Case,  21 
Grat.  871,  882-884. 

The  court  may  properly  refuse  to  summon  jury  from  another  county 
because  of  local  prejudice  until  effort  to  obtain  impartial  jury  has  failed. 
Puryear's  Case,  83  Va.  61,  1  S.  E.  612. 

It  is  not  error  to  direct  jurors  to  be  summoned  from  two  counties 
or  corporations  at  the  same  time.  Wormeley's  Case,  10  Grat.  658,  672, 
673. 

The  jurors  summoned  from  another  county  must  fulfill  the  same  legal 
requirements  as  other  jurors.  Dowdy's  Case,  9  Grat.  736,  60  Am.  Dec. 
314. 

In  directing  jurors  to  be  summoned  from  another  county  the  court 
may  make  an  order  directing  its  officers  to  summon  them,  or  may  direct 
the  clerk  to  issue  a  venire  facias  requiring  the  officer  to  summon  them. 
Craft's  Case,  24  Grat.  602. 

Where  a  venire  facias  is  directed  to  sheriff  of  another  county  to 
summon  a  jury,  a  list  need  not  be  furnished  him.  Clark  v.  Com.,  90 
Va.  360,  18  8.  E.  440.  But  see  the  statute  as  amended  by  the  present 
revision. 

It  must  be  made  to  appear  in  some  manner  that  it  is  reasonably 
necessary  to  send  to  another  county  for  a  jury  In  order  to  obtain  qualified 
jurors.     Richard's  Case,  107  Va.  881,  69  S.  E.  1104. 

The  trial  court,  under  this  section,  must  of  necessity  be  allowed  a 
wide  discretion  and  the  Supreme  Court  will  not  reverse  the  judgment 
of  the  lower  court  unless  it  plainly  appears  that  such  discretion  has  been 
Improperly  exercised.     Looney's  Case,  115   Va.  921,  78  S.  E.   626. 

See  Souther's  Case,  7  Grat.  673,  684. 

Sec.  4902.    When  jury  not  to  be  kept  together;  when  so  kept  to 
be  boarded;  rate  of  board;  how  paid. — In  any  case  of  felony,  where 
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the  punishment  cannot  be  death  or  confinement  in  the  penitentiary 
for  more  than  ten  years,  the  jury  shall  not  be  kept  together  unless 
the  court  otherwise  direct. 

When  the  jury  are  so  kept  together,  the  court  shall  direct  its  offi- 
cers to  furnish  them  with  suitable  board  and  lodging  when  so  con- 
fined, the  expense  thereof  not  exceeding  fifty  cents  for  breakfast, 
fifty  cents  for  dinner,  fifty  cents  for  supper,  and  fifty  cents  for  lodg- 
ing, to  be  paid  out  of  the  treasury  of  the  State,  when  so  allowed  by 
the  court.  (Code  1887,  §  4025;  1893-4,  p.  223;  1908,  p.  239;  1914, 
p.  485.) 

What  record  must  show. — It  must  affirmatively  appear  from  the 
record  that.  In  the  prosecution  of  felonies  enumerated  in  this  section, 
the  Jury,  when  not  in  the  presence  of  the  court,  were  kept  in  custody 
of  the  sheriff  or  other  proper  officer.  Barnes'  Case,  92  Va.  795,  803, 
XS  8.  B.  784.  But  where  the  record  shows  that  at  the  beginning  of  the 
trial  of  a  criminal  case  all  the  officers  in  charge  were  duly  sworn  with 
the  usual  oath  to  keep  the  Jury  during  the  trial  when  absent  from  the 
court  it  is  sufficient,  and  is  unnecessary  to  show  that  such  oath  was  ad- 
ministered upon  each  adjournment.  Reed's  Case,  98  Va.  818,  36  8.  E. 
399. 

Separation,  ^ect  upon  verdict. — Separation  does  not  per  se  annul 
a  verdict  (Thompson's  Case,  8  Orat.  637;  Philips'  Case,  19  Orat.  486; 
Jones'  Case,  31  Grat.  830;  McCarter's  Case,  11  Leigh  633);  although 
two  early  cases  seem  to  hold  the  contrary,  viz.:  McCaul's  Case,  1  Va.  Cas. 
271;  Orerbee's  Case,  1  Rob.  756.  But  a  more  recent  case  decides  that 
when  the  offense  is  not  punishable  with  death  or  (at  present)  more  than 
ten  years'  coniflnement  in  the  penitentiary,  an  objection  that  the  jury 
was  allowed  to  separate  has  no  merit,  though  the  court  may  have  or- 
dered that  they  be  boarded  at  a  hotel  during  the  trial.  Jones'  Case,  79 
Va.  213. 

When  the  indictment  consists  of  several  counts  for  cognate  offenses, 
and  the  sum  of  the  penalties  for  the  different  counts  is  more  than  ten 
years'  imprisonment,  though  the  penalty  for  no  one  count  is  more  than 
ten  years,  allowing  the  jury  to  separate  is  error.  Johnson's  Case,  102 
Va.  927,  46  8.  E.  789. 

But  the  separation  out  of  the  custody  and  control  of  the  officer  is 
prima  facie  sufficient  to  vitiate  a  verdict,  and  it  is  incumbent  upon  the 
Commonwealth  to  refute  that  presumption  by  disproving,  all .  probabili- 
ties or  suspicions  of  tampering.  Philips'  Case,  19  Grat.  540,  541;  Barnes' 
Case,  92  Va.  803,  23  8.  E.  784.  See,  also,  Epes'  Case,  5  Grat.  676; 
Tooel'd  Case,  11  J^eigh  714;  Jones'  Case,  79  Va.  213;  also  Martin's  Case, 
2  Leigh  745;  McCarter's  Case,  11  Leigh  633;  Thompson's  Case,  8  Grat. 
637.  638. 

For  separation  not  sufficient  to  vitiate  verdict,  see  McCarter's  Case, 
11  Leigh  633;   Thompson's  Case,  8  Grat.  637. 

It  was  held  under  a  statute  similar  to  this  in  People  v.  Adams  (Cal.)^ 
66  L.  R.  A.  247,  that  the  fact  that  sheriff  divided  jury  In  three  groups 
and  locked  them  in  separate  rooms  on  different  floors  would  not  entitle 
defendant  to  a  new  trial  unless  prejudice  was  affirmatively  shown.  See 
note  10  Va.  Law  Reg.   1028. 

Jurors  may  separate  before  panel  is  complete. — In  empaneling  a  jury 
there  is  no  necessity  to  keep  jurymen  who  have  been  elected  and  sworn 
together  and  separate  from  other  persons,  under  charge  of  sheriff,  until 
the  whole  number  shall  be  elected  and  sworn.  Tooel's  Case,  11  Leigh 
714;  Burr's  Trial,  p.  382;  Martin's  Case,  2  Leigh  746;  Epes'  Case,  6 
Grat.  676;   Dilworth's  Case,  12  Grat.  706,  66  Am.  Dec.  264. 

The  separation  before  the  whole  Jury  bad  been  empaneled  of  an  ab- 
sconding Juryman  from  his  fellows,  and  his  subsequent  association  with 
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them,  though  he  was  afterwards  struck  from  the  panel,  does  not  vitiate 
the  verdict.     Tooel's  Case,  11  Leigh  714. 

For  comment  upon  keeping  jury  together  before  the  panel  is  com- 
pleted, see  10  Va.  Law  Reg.  170. 

Deputy  sheriff  a  witness. — The  fact  that  the  deputy  sheriff,  who  was 
in  charge  of  the  jury  sometimes,  was  a  witness  in  the  case  is  not  suffi- 
cient grounds  for  setting  aside  the  verdict.  Read's  Case,  22  Grat.  925, 
945;  Reed's  Case,  98  Va.  818,  36  S.  E,  399. 

Generally. — Cited  in  14  Va.  Law  Reg.  497. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  159,  section  6. 

Sec.  4903.  New  juror  may  be  sworn  in  place  of  one  disabled ;  when 
court  may  discharge  jury. — If  a  juror,  after  he  is  sworn,  be  unable 
from  any  cause  to  perform  his  duty,  the  Court  may,  in  its  discretion, 
cause  another  qualified  juror  to  be  sworn  in  his  place ;  and  in  any 
criminal  case,  the  court  may  discharge  the  jury,  when  it  appears 
that  they  cannot  agree  in  a  verdict,  or  that  there  is  a  manifest  neces- 
sity for  such  discharge.    (Code  1887,  §  4026.) 

Prior  to  the  act  of  1848  the  power  of  the  court  to  discharge  juries 
upon  their  non-agreement  was  confined  to  cases  of  misdemeanors  (Fells' 
Case,  9  Leigh  613;  Williams'  Case,  2  Orat.  570,  44  Am.  Dec.  403;  Dye's 
Case,  7  Grat.  662);  but  since  that  act,  which  embodied  the  present  stat- 
ute, there  is  no  doubt  of  the  power  of  the  court,  in  any  criminal  case, 
when  satisfied  that  the  jury  could  not  agree,  to  withdraw  a  juror,  with- 
out consent  on  part  of  the  prisoner,  and  to  discharge  the  jury  and  con- 
tinue the  case  (Wright's  Case,  75  Va.  916;  Jones'  Case,  86  Va.  742,  10 
S.  E.   1004). 

And  the  discharge  of  the  jury  is  no  bar  to  a  second  indictment  and 
trial  tor  the  same  ofTense.  Walton's  Case,  32  Grat.  856,  864;  Wright's 
Case,  76  Va.  915;  Jones'  Case,  86  Va.  742,  10  S.  E.  1004.  Bee  section 
4774  and  notes.     But  see  7  Va.  Law  Reg.  498. 

If  the  court  improperly  discharge  the  Jury  without  consent  of  the 
prisoner,  he  is  entitled  to  be  d4Bcharged  from  the  prosecution.  Williams' 
Case,  2  Grat.  568,  44  Am.  Dec.  403;  Fells'  Case,  9  Leigh  613;  7  Va. 
Law  Reg.  499. 

The  practice  of  finally  adjourning  the  court  without  noticing  the 
Jury  or  of  discharging  them  simultaneously  with  the  final  adjournment 
of  the  court,  approved.     Williams'  Case,  2  Grat.  668,  44  Am.  Dec.  403. 

The  modern  idea  and  practice  is  that  whenever  the  judge  is  con- 
vinced that  the  jury  cannot  agree,  he  may  discharge  them  at  his  dis- 
cretion.    10  Va.  Law  Reg.  414,  and  note. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  169,  section  7.         . 

Sec.  4904.  Peremptory  challenges  restricted;  how  exercised  in 
case  of  disagreement. — ^Persons,  indicted  for  felony,  who  elect  to 
be  tried  jointly,  shall  be  allowed  to  strike  from  the  panel  not 
more  than  four;  but  should  the  accused  not  agree  as  to  the  jurors 
to  be  stricken  from  the  panel,  the  four  jurors  to  be  stricken  off 
shall  be  ascertained  by  lot.    (Code  1887,  §  4028.) 

But  this  statutory  right  of  election  given  to  the  accused  is  subject 
to  the  right  of  the  Commonwealth,  which  still  exists,  to  try  the  accused 
severally,  notwithstanding  they  may  elect  to  be  tried  jointl/.  Curran's 
Case,  7  Grat.  619,  627;  Lewis'  Case,  25  Grat.  941;  Barnes'  Case,  92 
Va.  802,  23  S.  E.  784;  McWhirt's  Case,  3  Grat.  594,  46  Am.  Dec.  196; 
Kemp's  Case,  18  Grat.  981. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  169,  section  8. 
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Sec.  4905.  Counsel  for  the  Commonwealth  and  the  prisoner  may 
make  opening  statement  in  all  cases. — On  the  tnal  of  any  case  of 
felony  or  misdemeanor  and  before  any  evidence  is  submitted  on 
either  side  counsel  for  the  Commonwealth  and  for  the  prisoner, 
respectively,  shall  have  the  right  to  ir.ake  an  opening  statement 
of  their  case  to  the  jury.     (1891-2,  p.  872.) 

Either  party  has  a  richt  to  make  an  opening  statement,  but  neitlier 
is  obliged  to  exercise  this  right.  The  attorney  for  the  Commonwealth 
may  waive  it.    Johnson's  Case,  111  Va.  877,  69  S.  B.  1104. 

Sec.  4806.  Coxirts  may  exdnde  from  all  trials  of  felony  or  misde- 
meanor cases  any  or  all  persons  wfaota)  presence  is  not  deemed 
necessary. — ^In  the  trial  of  all  criminal  cases,  whether  the  same  be 
felony  or  misdemeanor  cases',  the  court  may,  in  its  discretion,  ex- 
clude from  the  trial  any  or  all  persons  whose  presence  is  not 
deemed  necessary.     (1899-00,  p.  882.) 

Cited  but  not  construed  in  Doyle's  Case,  100  Va.  814,  40  S.  E.  926. 

Sec.  4807.  Defendant  allowed  to  plead  several  matters  of  lav^l 
or  fact. — The  defendant  in  any  criminal  prosecution  may  plead 
as  many  several  matters,  whether  of  law  or  fact,  as  he  shall  think 
necessary,  and  he  may  file  pleas  in  bar  at  the  same  time  with  pleas 
in  abatement,  or  within  a  reasonable  time  thereafter,  but  the  issues 
on  the  pleas  in  abatement  shall  be  first  tried;  but  the  defendant 
shall  not  be  convicted  of  a  felony  except  as  provided  in  section 
forty-seven  hundred  and  seventy-six. 

Bevlsors  Note."— This  section  is  new,  and  is  an  adaptation  of  section 
6107  (section  8264  of  the  Code  of  1887)  to  criminal  procedure.  In 
practice  there  has  never  I>een  any  real  diiBcnlty  almat  this,  but  it  has 
time  and  agnin  l>em  made  a  question  as  to  whether  section  8264  of  the 
former  Code  was  applicable  to  criminal  cases.  The  purpose  of  the  new 
section  ts  to  put  the  qnestion  beyond  doubt. 

Sec.  4808.  Aocnsed  while  insane  not  to  be  tried. — Ho  person 
shall,  while  he  is  insane,  be  tried  for  a  criminal  offense.  (Code 
1887,  §  4030.) 

The  burden  of  proving  insanity  in  a  criminal  case  is  on  the  pris- 
oner. Hite's  Case,  96  Va.  489,  31  8.  E.  895.  See,  also.  Miller  v.  Rut- 
ledge,  82  Va.  863,  1  S.  E.  202;  Porter  v.  Porter.  89  Va.  118.  16  S.  E. 
600;  Dejamette's  Case,  76  Va.  867;  Baccigalupo's  Case,  33  Qrat.  807, 
36  Am.  Rep.  796;  Boswell's  Case,  20  Grat.  860;  1  Va.  Law  Reg.  932.  It 
the  evidence  is  of  such  a  character  as  merely  to  produce  a  doubt  on  the 
minds  of  the  jury  as  to  prisoner's  sanity,  it  Is  not  sufficient' to  establish 
that  defense.     Hite's  Case,  supra. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, cliapter  159,  section  9. 

See.  4808.  When  sanity  of  aoonsed  to  be  tried;  if  sane,  trial  to 
proceed;  if  insane  when  offense  committed,  or  at  trial,  what  the 
court  to  do. — If,  prior  to  the  time  for  trial  of  any  person  charged 
with  crime,  either  the  court  or  the  a'tomey  for  the  Commonwealth 
has  reason  to  believe  that  such  person  is  in  such  mental  condition 
that  his  confinement  in  a  hospital  for  the  insane  is  necessary  for 
proper  care  and  observation,  the  said  court  or  the  judge  thereof 
may,  after  hearing  evidence  on  the  subject,  commit  such  person  to 
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the  department  for  the  criminal  insane  under  such  limitations  as 
it  may  order,  pending  the  determination  of  his  mental  condition. 
The  superintendent  shall,  from  time  to  time,  or  as  often  as  the 
court  may  require,  inform  the  court  of  the  condition  of  the  said 
person  while  confined  in  the  hospital. 

If  a  court,  in  which  a  person  is  held  for  trial,  see  reasonable 
ground  to  doubt  his  sanity  at  the  time  at  which,  but  for  such  doubt, 
he  would  be  tried,  it  shall  suspend  the  trial  until  a  jury  inquires 
into  the  fact  as  to  such  sanity.  Such  jury  shall  be  impaneled  at 
ita  bhr.  If  the  jury  find, the  accused  to  be  sane  at  the  time  of 
their  verdict,  they  shall  make  no  other  inquiry,  and  the  trial  in 
chief  shall  proceed.  If  they  find  that  he  is  insane  at  the  time 
of  their  verdict,  they  shall  further  inquire  whether  or  not  he  was 
insane  at  the  time  of  the  alleged  offense.  If  they  find  that  he 
was  insane  at  the  time  of  the  alleged  offense,  the  court  may  dis- 
miss the  prosecution  and  shall  order  him  to  be  removed  thence  to 
one  of  the  State  hospitals  for  the  insane  of  this  State,  there  to  be 
detained  until  he  is  restored  to  sanity.  If  they  find  that  he  was 
not.  insane  at  the  time  of  the  alleged  offense,  but  is  now  insane, 
the  court  shall  commit  him  to  jail,  or  order  him  to  be  confined  ic 
one  of  the  said  State  hospitals  for  the  insane  until  he  is  so  re- 
stored that  he  can  be  put  upon  his  trial.    (Code  1887,  §  4002,  4031.) 

Revisors*  Note. — ^The  first  paraf^raph  of  this  section  Is  taken  from 
the  first  fourteen  lines  of  section  1682  of  the  Code  of  1887,  as  amended 
by  Acts  1914,  page  642.  The  residue  of  the  amendmrat  mentioned  has 
been  omitted.  The  last  sentence  of  this  paragraph  of  section  4909  is 
taken  from  the  second  paragraph  of  the  act  aforesaid.  The  omission  re- 
ferred to  Was  made  because  the  examination  therein  referred  to  was 
deemed  unnecessary.  Provision  for  disposition  of  insane  persons  after 
restoration  to  sanity  is  ntade  by  section  1045. 

The  second  paragrf4>h  of  section  4909  is  taken  flrom  section  4081 
of  the  Code  of  1887,  with  s<»ne  sllj^t  change  suggested  by  Acts  1914, 
page  542,  amending  section  1682  of  the  Code  of  1887, 

Plea  of  "not  guilty"  puts  sanity  of  accused  in  Issue. — The  sanity 
of  one  accused  of  crime  Is  put  in  issue  by  his  plea  of  "not  guilty,"  and  a 
verdict  of  "guilty"  is  a  finding  that  the  accused  was  sane  at  the  time 
the  ofTense  was  committed.  Unless  something  transpires  after  the  trial 
causing  the  court  to  have  reasonable  doubt  as  to  his  sanity,  the  court 
should  refuse  to  empanel  another  Jury  to  determine  the  question  of  his 
sanity.     Stover's  Case,  92  Va.  787.  22  S.  E.  874. 

Discussed,   8  Va.  Law  J.  127. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  169,  sections  10,  11. 

Sec.  4910.  Disposition  of  pwsons  who  become  insane  after  con- 
viction; duties  of  sheriff  or  sergeant  as  provided  for  in  this  and  the 
preceding  section. — ^If,  after  conviction  and  before  sentence  of  any 
person,  the  court  see  reasonable  ground  to  doubt  his  sanity,  it 
may  impanel  a  jury  to  inquire  into  the  fact  as  to  his  sanity,  and 
sentence  him,  or  commit  him  to  jail  or  to  a  hospital  for  the  insane, 
according  as  the  jury  may  find  him  to  be  sane  or  insane.  If  any 
person,  after  conviction  of  any  crime,  or  while  serving  sentence  in 
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• 
the  State  penitentiary,  or  in  any  other  penal  institution,  or  in  any 
reformatory  or  elsewhere,  is  declared  by  a  jury  or  commission  of  in- 
sanity to  be  insane,  he  shall  be  committed  by  the  court  to  the  de- 
partment for  the  criminal  insane  at  the  proper  hospital,  and  there 
kept  until  he  is  restored  to  sanity;  and  the  time  such  person  is 
confined  in  the  department  for  the  criminal  insane  at  the  proper 
hospital  shall  be  deducted  from  the  term  for  which  he  was  sen- 
tenced to  such  penal  institution,  reformatory  or  elsewhere. 

The  sheriflf  or  sergeant  of  the  court  by  which  any  of  the  orders 
as  provided  for  in  this  and  the  preceding  section,  shall  have  been 
made,  or  th6  proper  officer  of  the  penitentiary  or  reformatory,  shall 
immediately  proceed  in  the  manner  directed  by  section  one  thou- 
sand and  twenty-two  to  ascertain  whether  a  vacancy  exists  in  the 
department  for  the  criminal  insane  at  the  proper  hospital,  and 
until  it  is  ascertained  that  there  is  a  vacancy,  such  person  shall  be 
kept  in  the  jail  of  such  county  or  corporation,  or  in  such  custody 
as  the  court  may  order,  or  in  the  penitentiary,  or  in  the  reforma- 
tory in  which  he  is  confined,  until  there  is  room  in  the  department 
for  the  criminal  insane  at  the  said  hospital.  Any  person  whose 
care  and  custody  are  herein  provided-  for  shall  be  taken  to  and 
from  the  hospital  to  which  he  was  committed  by  an  officer  of  the 
penal  institution  having  custody  of  him,  or  by  the  sheriff  or  ser- 
geant of  the  county  or  corporation  whose  court  issued  the  order 
of  commitment,  and  the  expenses  incurred  in  such  removals  shall 
be  paid  by  such  penal  institutions,  county  or  corporation.  (Code 
1887,  §  4032.) 

Revisora*  Note. — ^The  flrat  sentence  of  this  section  la  taken  from  the 
Code  of  1887,  section  4089.  The  residue  of  the  section  is  taken  froon 
■ecUom  lesa  of  the  Oode  of  1887  as  amended  bjr  Acts  1914,  page  542. 
No  material  change  in  either  by  the  reviflion. 

Sec.  4911.  When  accused  to  be  taken  from  hospital  and  commit- 
ted to  jail. — When  the  superintendent  of  the  State  Hospital  for  the 
Insane  shall  give  notice  to  the  clerk  of  the  court,  in  pursuance  of 
section  one  thousand  and  forty-five,  such  clerk  shall  issue  a  precept 
to  the  officer  of  said  court,  requiring  him  to  bring  the  said  prisoner 
from  the  hospital  and  commit  him  to  jail.     (Code  1887,  §  4033.) 

Sec.  4912.  Sentence  or  trial  of  prisoner,  when  restored  to  sanity. 
When  a  prisoner  is  brought  from  the  hospital  and  committed  to 
jail,  or  when  it  is  found  by  the  verdict  of  another  jury  that  a  pris- 
oner, whose  trial  or  sentence  was  suspended  by  reason  of  his 
being  found  to  be  insane,  has  been  restored,  if  convicted,  he  shall 
be  sentenced;  and  if  not,  the  court  shall  proceed  to  try  him  as  if 
no  delay  had  occurred  on  account  of  his  insanity.  (Code  1887, 
§  4034.) 

Sec.  tflS.  Verdict  of  acquittal  by  reason  of  insanity  to  state  the 
fact;   court  may  commit  the  defendant  to  hospital  for  insane. — 
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When  the  defense  is  insanity  of  the  defendant  at  the  time  the 
offense  was  committed,  the  jury  shall  be  instructed,  if  they  acqtdt 
him  on  that  ground,  to  state  the  fact  with  their  verdict,  "If  the 
jury  so  find  the  court  shall  thereupon,  if  it  deem  his  discharge 
dangerous  to  the  public  peace  or  safety,  order  him  to  be  committed 
to  one  of  the  State  hospitals  for  the  insane  until  he  becomes  sane. 
(Code  1887,  §  4035.) 

Sec.  4914.  When  and  how  venue  may  be  changed. — ^A  circuit 
court  may,  on  motion  of  the  accused  or  of  the  Commonwealth,  for 
good  cause,  order  the  venue  for  the  trial  of  a  criminal  ease  in 
such  court  to  be  changed  to  some  other  circuit  or  corporation 
court,  and  in  like  manner  the  court  of  a  corporation  may  order  the 
venue  to  be  changed  to  some  other  corporation  or  circuit  court. 
Such  motion  when  made  by  the  accused  may  be  made  in  his  ab- 
sence upon  a  petition  signed  and  sworn  to  by  him,  which  petition 
may,  in  the  discretion  of  the  judge,  be  acted  on  by  him  in  vaca- 
tion; and,  whenever  the  mayor  of  any  city,  or  the  sheriff  of  any 
county,  shall  call  on  the  Governor  for  military  force  to  protect 
the  accused  from  violence,  the  judge  of  the  corporation  court  of 
the  city,  or  the  circuit  court  of  the  county  having  jurisdiction  of 
the  offense,  shall,  upon  a  petition  signed  and  sworn  to  by  the 
accused,  whether  he  be  present  or  not,  at  once  order  the  venu|  to 
be  changed  to  the  corporation  court  of  a  city  or  the  circuit  court 
of  a  county  sufficiently  remote  from  the  place  where  the  offense 
was  committed  to  insure  the  safe  and  impartial  trial  of  the  ac- 
cused.    (Code  1887,  §  4036;  1902-3-4,  p.  882;  1904,  pp.  18,  307.) 

ReTisors'  Note, — As  this  section  stood  before  the  revision.  It  pro> 
vlded  that  "A  drcnlt  or  corporation  court  may,  on  the  motion  either  of 
the  accused  or  of  the  attorney  for  the  Oommonwealth,  or  without  sndi 
motion  for  {cood  cause,  order  the  venne  for  the  trial  of  a  criminal  case 
in  such  court  to  be  changed,"  etc.  This  langoace  would  indicate  that 
the  venue  mlKht  be  changed  on  a  motion  either  of  the  Oommonwealth  or 
the  accused  withont  showing  any  cause  whatever,  or  the  venue  might  be 
changed  for  good  cause  wlUiout  any  motion  trom  either  party.  Section 
8  of  the  Oonstltntlon  guarantees  to  every  one  accused  of  crime  a  trial 
by  an  impartial  Jury  of  his  vicinage,  and  certainly  so  far  as  the  Com- 
monwealth is  allowed  to  have  a  change  of  venue  without  cause,  this 
language  would  be  clearly  unconstitutional.  Taking  into  consideration 
all  the  circumstances,  the  revisors  were  of  opinion  that  the  language 
should  be  modified.  As  modified,  the  present  section  allows  a  change  of 
venue,  on  motion  of  the  accused  or  of  the  Oommonwealth,  FOR  GOOD 
CAUSE. 

What  motion  must  precede  motion  for  change  of  venue,— A  motion 
tor  a  jury  from  another  county  should  always  precede  a  motion  for  a 
change  of  venue,  and  this  not  having  been  done,  and  an  impartial  jury 
having  in  fact  been  obtained  in  the  county,  the  conclusive  presumption  is 
that  the  motion  for  a  change  of  venue  was  unfounded.  Waller's  Case, 
84  Va.  492,  496,  5  S.  E.  364;  Joyce's  Case,  78  Va.  289;  Wright's  Case, 
33  Grat.  880.  See,  also,  A.  &  D.  R.  Co.  v.  Relger,  95  Va.  422,  28  S.  Ei. 
690. 

Where  the  motion  is'  based  upon  the  ground  that  an  impartial  jury 
cannot  be  obtained  In  the  county  or  corporation,  the  conclusive  presomp- 
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tion  trom  the  tact  that  an  impartial  jury  has  subseqaently  been  secured  in 
the  county  is  that  such  motion  was  unfounded.  Looney's  Case,  116  Ya. 
921,  78  S.  E.  626. 

It  is  the  general  rule  that  a  motion  for  a  jury  from  another  county 
or  corporation  should  precede  the  motion  for  a  change  of  venue.  Looney's 
Case,  116  Va.  921,  78  S.  E.  625. 

Where  the  ground  for  an  application  for  a  change  of  venue  in  a 
criminal  case  is  that  there  exists  such  prejudice  and  excitement  against 
the  accused  at  the  proposed  place  of  trial  as  to  endanger  fairness  of 
trial,  it  is  not  necessary  that  the  application  should  have  been  preceded 
by  a  motion  for  a  jury  from  another  county  or  corporation.  Uzzle's 
Case,   107  Va.  919,   60  S.  E.  52. 

When  trial  court  will  not  be  reversed. — The  trial  court,  under  this 
section,  must  of  necessity  be  allowed  a  wide  discretion,  and  it  is  the 
established  rule  that  the  Supreme  Court  will  not  reverse  the  trial  court 
unless  it  plainly  appears  that  such  discretion  has  been  improperly  exer- 
cised.    Looney's  Case,  115  Va.  921,  78  S.  E.  625. 

A  trial  court  will  not  be  reversed  for  refusing  a  change  of  venue  in 
a  criminal  case  when  the  affidavits  of  prisoner  and  his  counsel  repre- 
sent the  hostility  to  the  pi-lsoner  as  existing  in  one  comer  of  the  county, 
and  it  appears  that  little  or.no  difficulty  was  experienced  in  getting  a 
Jury  and  the  condition  at  the  time  of  the  trial  did  not  warrant  the  ap- 
prehensions expressed  in  the  affidavits.  Bowles'  Case,  103  Va.  816,  48 
S.  E.  627. 

A  trial  court  will  not  be  reversed  for  refusing  to  order  a  jury  from 
another  county  when  it  appears  that  an  impartial  jury  was  in  fact  ob- 
tained in  the  county  fixed  for  the  trial.  Bowles'  Case,  103  Va.  816,  48 
S.  E.  627. 

Affidavit  of  prisoner  not  sofflcient^— Must  be  affidavit  of  disinter- 
ested Indivldiials. — ^The  mere  affidavit  of  the  prisoner  of  bis  fears  or 
belief  that  he  cannot  obtain  a  fair  trial  in  the'county  is  not  sufficient  to 
sustain  the  motion  for  change  of  venue;  he  must  show  by  independent 
and  disinterested  testimony  such  facts  as  make  it  appear  probable  at 
least  that  his  fears  and  belief  are  well  founded.  Wormeley's  Case,  10 
Grat.  668.  672;  Boswell  v.  Flockheart,  8  Leigh  364.  But  when  such 
facts  are  shown  by  the  prisoner,  and  not  opposed  or  explained  by  the 
Commonwealth,  no  arguments  of  inconvenience  or  delay  should  be  al- 
lowed to  stand  in  the  way  of  a  fair  trial.  Wormeley's  Case,  10  Grat. 
672. 

Change  of  venue— What  Is  not  ground  for. — The  fact  that  subscrip- 
tion papers  had  been  circulated  to  employ  counsel  to  aid  the  prosecution, 
and  that  they  had  been  signed  by  twenty  or  thirty  persons,  is  not  suf- 
ficient ground,  of  itself,  for  a  change  of  venue.  Wormeley's  Case,  10 
Grat.  674.  Nor  is  excitement,  accompanied  by  wild  talk,'  but  not  by 
threats,  a  good  ground.     Id. 

Plea  to  Jurisdiction — ^E^ect. — A  plea  to  the  jurisdiction  of  the  coun- 
ty to  which  the  venue  has  been  changed  is  bad  on  demurrer.  Vance's 
Case,  2  Va.  Cas.  162. 

Nor  can  the  array  of  the  jury  be  challenged  because  they  were  sum- 
moned by  the  sheriff  of  the  said  county.     Id. 

Generally. — Cited  but  not  construed,  Jones'  Case,  111  Va.  862,  69 
8.  E.  953. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Annota- 
tions, chapter  169,  section  16. 

Sec.  4915.  Court  may  admit  accused  to  bail ;  if  not  bailed,  what  to 
be  done  with  him. — When  the  venue  is  so  changed,  the  court  mak- 
ing the  order  may  admit  the  accused  to  bail,  and  shall  recognize 
the  witnesses  and  the  accused  (if  admitted  to  bail,  and  the  bail  be 
given)  to  appear  on  some  certain  day  before  the  court  to  which  the 
case  is  removed;  if  the  accused  be  not  admitted  to  bail,  or  the 
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bail  required  be  not  given,  the  court  shall  remand  him  to  its  own 
jail,  and  order  its  officer  to  remove  him  thenee  to  the  jail  of  the 
court  to  which  the  case  is  removed,  so  that  he  shall  be  there  before 
the  day  for  the  appearance  of  the  witnesses.     (Code  1887,   § 

4037.) 

A  prisoner  having  been  arr&lgned  and  having  pleaded  in  the  county 
in  which  the  olTense  was  committed,  need  not  ibe  arraigned  nor  required 
to  plead  In  the  county  to  which  venue  is  changed.  Vance's  Case,  2  Va. 
Cas.  162. 

For  West  Virginia  decisions  on  similar  statute,  see  Justis'  Anno- 
tations, chapter  159,  section  16. 

Sec.  4916.  Duty  of  clerk  of  the  court  ordering  chaagei  of  venue; 
how  court,  to  which  the  case  is  removed,  to  proceed. — The  clerk  of 
the  court,  which  orders  a  change  of  venue,  shall  certify  copies  of 
the  recognizances  aforesaid,  and  of  the  record  of  the  case,  to  the 
clerk  of  the  court  to  which  the  case  is  removed,  who  shall  there- 
upon issue  a  venire  facias,  directed  to  the  officer  of  such  court; 
and  such  court  shall  proceed  with  the  case  as  if  the  prosecution 
had  been  originally  therein;  and  for  that  purpose  the  certified 
copies  aforesaid  shall  be  sufficient.    (Code  1887,  §  4038.) 

Sec.  4917.  When  judge  cannot  sit  on  trial;  how  another  judge 
procured  to  try  the  case. — When  the  judge  of  a  circuit  or  city 
court,  in  which  a  prosecution  is  pending,  is  connected  with  the  ac- 
cused or  party  injured,  or  so  situated  in  respect  to  the  case  as 
in  his  opinion  to  render  it  unfit  that  he  should  preside  at  the  trial, 
he  shall  enter  the  fact  of  record,  and  thereupon  the  Governor  shall, 
as  provided  by  section  fifty-eight  hundred  and  ninety-eight,  desig- 
nate another  judge  of  a  circuit  court  or  of  a  city  court  of  a  city  of 
the  first  class  to  try  the  case.  (Code  1887,  §  4039;  1902-3-4,  p. 
882.) 

Sec.  4818.  When  accused  found  guilty  of  only  part  of  offense 
charged,  how  sentenced ;  if  new  trial  granted,  for  what  trial -to  be. — 
If  a  person  indicted  of  felony  be  by  the  jury  acquitted  of  part  and 
convicted  of  part  of  the  offense  charged,  he  shall  be  sentenced  for 
such  part  as  he  is  so  convicted  of,  if  the  same  be  substantially 
charged  in  the  indictment,  whether  it  be  felony  or  misdemeanor. 
If  the  verdict  be  set  aside  and  a  new  trial  granted  the  accused,  he 
shall  not  be  tried  for  any  higher  offense  than  that  of  which  he  was 
convicted  on  the  last  trial.    (Code  1887,  §  4040.) 

Historical. — The  latter  part  of  this  section  makes  statutory  the  de- 
cision in  Stuart's  Case,  28  Grat.  953.  Following  that  decision  the  General 
Assembly  changed  the  ruling  in  the  Stuart  Case,  and  the  statute  declared 
that  if  a  verdict  be  set  aside  on  motion  of  the  accused  and  a  new  trial 
awarded  him,  be  should,  on  such  new  trial,  ibe  tried  as  it  the  former  ver- 
dict had  not  been  found.  (Acts  1877-8,  p.  344).  Under  the  last  men- 
tioned act  Briggs  v.  Com.,  82  Va.  564,  was  decided.  The  revisors  of  the 
Code  of  1887,  however,  changed  the  statute  of  1877-8  and  substituted 
the  provision  now  contained  in  the  section  which,  as  stated,  makes 
statutory  the  decision  in  the  Stuart  Case,  supra.  See  Cate's  Case,  111  Va. 
837,  69  S.  K.  520. 

Lesser  offense— Rale. — To  ascertain  whether  a  party  can  be  con- 
(2026) 


Digitized  by 


Google 


Ch.  195]  TRIAL  AND   ITS  INCIDENTS  §4919 

Tlcted  ot  a  lesser  offense  under  this  section,  the  first  question  must 
always  be  whether  it  is  substantially  charged.  It  the  principal  telony  Is 
one  that  always  necessarily  includes  the  lesser  offense,  then  every  in- 
dictment for  the  principal  felony  substantially  charges  the  lesser  of- 
fense.    Hardy's  Caase,  17  Grat.  615. 

Indictment— Malicioos  wonnding-— Oonvlction  of  lesser  i^ense.— 
Though  the  indictment  is  for  malicious  cutting,  etc.,  (a  felony),  the  as- 
sault and  battery  b^ing  charged  in  it,  the  prisoner  may  be  acquitted  of 
the  felony  and  convicted  of  the  misdemeanor.  Canada's  Case,  22  Grat. 
899;  Montgomery's  Case,  98  Va.  843,  36  S.  E.  371. 

A  case  in  which  an  indictment  for  robbery  justified  a  conviction  ot 
assault  and  batter:i-.     Hardy's  Case,  17  Orat.  692,  699. 

Conviction  of  unlawful  shooting  is  a  conviction  of  a  felony,  though 
punished  by  imprisonment  in  jail  and  fine,  and  after  reversal  of  the 
sentence  a  second  trial  may  be  had  for  the  felony,  and  not  merely  for  a 
misdemeanor,  notwithstanding  this  section..  Forbes'  Case,  90  Va.  650, 
19   S.   E.   164. 

Hlgber  offense— Role  for  determining. — ^As  a  general  rule,  the 
maximum  of  punishment  must  determine  whether  offenses,  when  com- 
pared with  each  other,  are  of  higher  or  lower  or  equal  degree.  Benton's 
Case.   91  Va.  791,  21  S.  E.  496. 

Houseebreaking  in  the  nighttime,  with  intent  to  commit  larceny  and 
grand  larceny,  are  of  equal  degree.  Benton's  Case,  91  Va.  792,  21  S.  E. 
496. 

One  convicted  of  murder  in  the  second  degree  cannot  be  convicted 
on  second  trial  for  same  offense  of  murder  in  the  first  degree.  Benton's 
Case,  91  Va.  791,  21  S.  B.  496,  overruling  Briggs'  Case,  82  Va.  664. 

If  a  man  be  Indicted  for  rape  and  convicted  of  attempt  to  commit, 
and  the  verdict  is  set  aside,  he  cannot  be  re-trled  for  rape.  Gate's 
Case,  111  Va.  837,  69  S.  E.  620. 

Conviction  on  one  coant  of  indictment — ^Acqnittid  on  the  other. — 
It  is  settled  law  in  this  state  that  where  there  are  several  counts  in  an 
indictment,  and  the  jury  find  the  accused  guilty  upon  one  of  the 
counts,  saying  nothing  as  to  the  others,  the  verdict  operates  as  an  ac- 
quittal upon  the  counts  of  which  the  verdict  takes  no  notice,  and  the 
court  should  enter  a  judgment  accordingly.  Stuart's  Case,  28  Grat. 
953;  Page's  Case,  26  Grat.  943;  Richards'  Case,  81  Va.  116;  Hicks' 
Case.  86  Va.  231,  9  S.  E.  1024.  19  Am.  St.  Rep.  891;  Lithgow's  Case. 
2  Va.  Cas.  297;  Kirk's  Case,  9  Leigh  627;  Livingston's  Case,  14  Orat. 
606;  Briggs'  Case,  82  Va.  568.     See  section  4923  and  notes  thereto. 

See  note  of  Burton  and  Conquest's  Case,  108  Va.  892,  62  S.  E.  S76, 
cited  under  section  4393. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  169,  section  18. 

Sec.  4919.  What  verdict  to  specify,  when  jmy  find  accused  gall- 
ty  of  mnrder;  if  guilt  confessed,  dnty  of  court. — If  a  person  indict- 
ed for  murder  be  found  by  the  jury  guilty  thereof,  they  shall  in 
their  verdict  fix  the  degree  thereof  and  ascertain  the  extent  of 
the  ponishment  to  be  inflicted  within  the  bounds  prescribed  by 
sections  forty-three  hundred  and  ninety-four  and  forty-three  hun- 
dred and  ninety-five.  If  the  accused  confess  the  indictment  to 
be  true,  the  conrt  shall  ascertain  the  extent  of  the  punishment  with- 
in the  same  bounds,  and  give  sentence  accordingly.  (Code  1887, 
§4041.) 

Revlsors*  Note, — This  section  has  been  materially  duuiged.  Form- 
erly,  it  provided  tfiat  the  Jury  shonid  in  their  verdict  find  whether  the 
defendamt  was  guilty  of  nrarder  in  the  first  or  second  degree.  The 
ciiaiigee  in  sections  4804  and  4895  make  it  necessary  specifically  to  pro> 
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vide  that  the  Jury  "shall  In  their  verdict  llx  the  degree  thereof  and  ascer- 
tain the  extent  of  the  punishment  to  be  Inflicted  within  the  bounds  pre- 
scribed by  sections  4394  and  4895." 

A  verdict  which.'  finds  a  person  Indicted  as  being  accessory  to  murder, 
to  be  guilty  thereof,  but  does  not  determine  whether  he  is  guilty  as 
accessory  to  murder  In  the  first  degree,  is  ei*roneous,  and  ought  to  be 
set  aside  and  a  ventre  facias  de  novo  awarded.  Williamson's  Case,  2 
Va.  Cas.  211. 

As  to  what  constitutes  murder  in  the  'first  degree  and  what  murder  in 
the  second  degree,  see  section  4393  and  notes. 

See  note  of  Burton  and  Conauest's  Case,  cited  under  section  4393. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  159,  pection  19. 

Sec.  4920.  On  indictmeiit  for  homicide,  or  malicious  shootintr. 
etc.,  with  intent  to  kill,  of  what  accused  may  be  found  guilty. — On 
an  indictmcDt  for  felonious  homicide,  the  jury  may  find  the  ac- 
cused not  guilty  of  the  felony,  but  guilty  of  involuntary  man- 
slaughter. And  on  any  indictment  for  maliciously  shooting,  stabbing, 
cutting  or  wounding  a  person,  or  by  any  means  causing  him  bodily 
injury,  with  intent  to  kill  him,  the  jury  may  find  the  accused  not 
guilty  of  the  offense  charged,  but  guilty  of  maliciously  doing  such 
act  with  intent  to  maim,  disfigure,  or  disable,  or  of  unlawfully  do- 
ing it,  with  intent  to  maim,  disfigure,  disable,  or  kill  such  person. 
(Code  1887,  §  4042.) 

Indictment  for  "malicious"  cutting,  etc.,  jury  may  find  prisoner  guilty 
of  "unlawful"  cutting,  etc.  Canada's  Case,  22  Grat.  899;  Hobaclc's  Case, 
28  Grat.   922. 

Under  a  common  law  indictment  for  murder,  the  prisoner  may  bo 
found  guilty  of  murder  in  the  first  or  second  degree  or  manslaughter. 
Livingston's  Case,  14  Grat.  692;  Bull's  Case,  Id.  613,  620;  Miller's  Case, 
1  Va.  Cas.  310;  Vance's  Case,  2  Va.  Cas.  162;  Wicks'  Case,  Id.  387; 
Cluverius'  Case,  81  Va.  848;  Kibler's  Case,  94  Va.  804.  26  S.  E.  858. 

See  notes  to  section  4918. 
.        For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  169,  section  20. 

Sec.  4921.  When,  in  prosecution  for  grand  larceny,  accused  may 
be  found  guilty  of,  and  sentenced  for,  petit  larceny. — In  a  t)rose- 
cution  for  grand  larceny,  if  it  be  found;  that  the  thing  stolen  is 
of  less  value  than  fifty  dollars,  the  jury  may  find  the  accused  guilty 
of  petit  larceny;  and  in  a  prosecution  for  petit  larceny,  though 
the  thing  stolen  be  of  the  value  of  fifty  dollars  or  more,  the  jury 
may  find  the  accused  guilty;  and  in  either  case  he  shall  be  sen- 
tenced for  petit  larceny.    (Code  1887,  §  4043.) 

Discrepancies,  as  to  the  value  of  property  stolen,  between  the  in- 
dictment and  evidence  are  contemplated  by  this  section.  Holly's  Case, 
113  Va.  769,  75  S.  E.  88. 

The  charge  of  larceny  of  three  notes  of  the  value  of  twenty  dollars, 
is  the  equivalent  to  the  charge  of  larceny  of  three  notes,  one  for  ten 
dollars,  and  two  for  five  dollars  each.  Holly's  Case,  113  Va.  769,  75 
S.  E.  88. 

It  is  not  indispensable  that  the  jury  should,  in  terms,  find  the  value 
of  the  thing  stolen.  If  they  And  the  accused  guiltjr  of  petit  larceny,  it  is 
sufficient.     Poindexter's  Case,  6  Rand.  667;  Walker's  Case,  1  Leigh  674. 

See  footnote  to  Hardy  &  Curry's  Case,  17  Grat.  692,  Va.  Rep.  Anno. 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  159,  section  21. 

Sec.  4922.  On  mdictmeont  for  felony,  accnaed  may  be  oonTicted 
of  an  attempt;  effect  of  general  verdict  of  not  guilty. — On  an  in- 
dictment for  felony,  the  jury  may  find  the  accused  not  guilty  of 
the  felony,  but  guilty  of  an  attempt  to  commit  such  felony;  and  a 
general  verdict  of  not  guilty,  upon  such  indictment,  shall  be  a  bar 
to  a  subsequent  prosecution  for  an  attempt  to  commit  such  felony. 
(Code  1887,  §  4044.) 

A  man  indicted  for  rape  may  be  convicted  of  attempt  to  rape  and 
this  operates  as  an  acquittal  of  the  charge  of  rape.  Under  section  4918 
he  cannot  .be  re-tried  for  rape  if  the  verdict  is  set  aside,  but  may  be  tried 
for  the  attempt.     Gates'  Case,  111  Va.  837,  69  8.  E.  520. 

Prisoners  under  indictment  for  robbery  were  found  guilty  of  assault 
and  battery;  the  finding  was  held  valid.     Hardy's  Case,  17  Grat.  696. 

Refusal  to  Instruct  the  Jury  that  If  they  believed  from  the  evi- 
dence that  the  prisoner  intended  to  commit  a  felony,  but  before  com- 
mitting it  he  voluntarily  abandoned  it,  they  were  to  find  him  not  guilty, 
and  instructing  them  that  on  an  indictment  tor  felony  prisoner  might 
be  found  guilty  of  an  attempt  to  commit  a  felony,  held  not  error.  Glover's 
Case.  86  Va.  382,  10  S.  E.  420;  Glvens'  Case,  29  Grat.  830;  Mings'  Case, 
85  Va.  638,  8  S.  E.  474.  ' 

See  section  4767  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  159,  section  22. 

Sec.  4923.  Judgment  on  general  verdict  of  guilty,  if  any  count 
good. — When  there  are  several  counts  in  the  indictment,  one  or 
more  of  which  are  faulty,  the  accused  may  demur  to  the  faulty 
count  or  counts,  or  move  the  court  to  instruct  the  jury  to  disre- 
gard them.  If  he  does  neither,  and  a  general  verdict  of  guilty 
is  found,  judgment  shall  be  entered  against  the  accused,  if  any 
count  be  good,  though  others  be  faulty,  unless  the  court  can  plainly 
see  that  the  verdict  could  not  have  been  found  on  the  good  count. 
If  he  demurs  to  the  faulty  count,  or  moves  the  court  to  instruct  the 
jury  to  disregard  it,  and  his  demurrer  or" motion  is  overruled,  and 
there  is  a  general  verdict  of  guilty,  and  it  cannot  be  seen  on  which 
count  the  verdict  was  founded,  if  the  jury  has  been  discharged,  it 
shall  be  set  aside ;  but  if  it  is  manifest  that  it  could  not  have  been 
found  on  the  bad  count,  the  verdict  shall  be  allowed  to  stand. 
(Code  1887,  §  4045.) 

Revlsors*  Note. — The  chanftes  made  in  this  section  are  tor  reasons 
net  forth  at  IniiKth  In  Burkn'  PI.  and  Pr..  nnctlon  301.  pp.  550-554,  too 
lengthy  to  be  here  inserted  in  fnIL  Ttie  corresponding  section  in  -civil 
cases  is  6258. 

There  was  formerly  some  confusion  as  to  how  far  the  common  law 
rule  as  to  bad  counts  applied  (Kirk's  Case,  9  Leigh  627;  Mowbray's  Case, 
11  Leigh  643;  Clere's  Case,  3  Grat.  615);  but  the  effect  of  this  section 
(enacted  first  in  1848)  is  to  make  the  common  law  rule  applicable  to  all 
criminal  cases,  whatever  be  the  mode  or  measure  of  punishment.  The 
accused  is  effectually  protected  from  Injury  by  the  right  given  him  of 
having  the  faulty  counts  excluded.  Sbiflett's  Case,  14  Grat.  673;  Rand's 
Case,  9  Grat.  750. 

It  the  court  should  refuse,  to  the  prejudice  of  the  prisoner,  to  In- 
struct the  jury  to  disregard  the  faulty  count,  it  would  be  error.    Rand's 
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Case,  9  Orat.  750;  Cooke*  v.  Thornton,  6  Rand.  8;  Roe  v.  Grutclifield, 
1  Hen.  &  M.  361. 

As  to  conviction  on  one  count  being  an  acquittal  on  all  the  rest,  if 
no  mention  be  made  of  them  in  verdict,  see  notes  to  section  4918,  and 
the  following  cases:  Canada's  Case,  22  Grat.  899;  Page's  Case,  26  Orat. 
943;  Stuart's  Case,  28  Grat.  960;  Richards'  Case.  81  Va.  110;  also  Mow- 
bray's Case,  11  Leigh  643. 

See  section   4918   and  notes. 

See  Burks'   Pleading  and   Practice,   pp.    560,    653. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter   169,   section  23. 

Sec.  4824*.  Verdiet  and  judgment,  when  jury  agree  as  to  som^ 
and  disagree  as  to  others. — ^When  two  or  more  persons  are  charged 
and  tried  jointly,  the  jury  may  render  a  verdict  as  to  any  of  them 
as  to  whom  they  agree.  Whereupon  judgment  shall  be  entered  ac- 
cording to  the  verdict;  and  as  to  the  others,  the  case  shall  be  tried 
by  another  jury.    (Code  1887,  §  4046.) 

Several  prisoners  having  been  tried  together  for  the  same  felony, 
and  found  guilty,  the  court  may  grant  a  new  trial  to  one  of  them,  and 
render  a  judgment  against  the  others.     Kemp's  Case,  18  Grat.  969. 

In  the  case  of  the  indictment  of  two  persons  for  conspiracy  to  prose- 
cute another  for  larceny,  the  jury  cannot  And  either  party  guilty,  unless 
they  believe  from  the  evidence  that  there  was  an  agreement  of  mind 
between  the  two  to  do  the  matters  and  things  charged  in  the  indictment. 
Jones'  Case,  31  Grat.  836.  In  such  case  the  judgment  may  be  reversed 
as  to  the  one  who  appeals,  without  reversing  the  judgment  against  the 
other,  who  did  not  apply  for  a  new  trial.     Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter   159,  section   24. 

Sec.  4925.  Suspension  of  judgments. — Except  where  authorized 
by  statute,  no  court,  judge  or  justice  shall  suspend  the  entry  or 
execution  of  a  judgment  in  any  criminal  case. 

Revlsorfi'  Note. — ^Thls  section  is  new.  It  is  not  believed  that  this 
power  of  suspension  exlHted,  but  as  It  had  been  often  exercised.  It  was 
deenved  best  to  forbid  It  expressly.  Ex  parte  United  States,  242  U.  8. 
27,  87  Sup.  Ot,  72,  61  U  Ed.  129.  A  suspension  Is  authorized  by  section 
4486  in  certain  cases. 

Sec.  4926.  Within  what  time  an  indictment  for  felony  must  ba 
tried  or  accused  be  forever  discharged. — ^Every  person  against 
whom  an  indictment  is  found  charging  a  felony  and  held  in  any 
court  for  trial,  whether  he  be  in  custody  or  not,  shall  be  forever 
discharged  from  prosecution  for  the  offense  if  there  be  three 
regular  terms  of  the  circuit  or  four  of  the  corporation  or  hustings 
courts  in  which  the  case  is  pending  after  he  is  so  held  without  s 
trial  unless  the  failure  to  try  him  was  caused  by  his  insanity  or  by 
the  witnesses  for  the  Commonwealth  being  enticed  or  kept  away 
or  prevented  from  attending  by  sickness  or  inevitable  accident,  or 
by  continuance  granted  on  the  motion  of  the  accused,  or  by  reason 
of  his  escaping  from  jail  or  failing  to  appear  according  to  his 
recognizance,  or  of  the  inability  of  the  jury  to  agree  in  their  ver- 
dict, or  where  there  be  no  court  held  at  the  regular  term,  or  where 
there  is  court  held  and  for  any  reason  it  would  be  injudicious  in 
the  opinion  of  the  court  to  have  jurors  and  witnesses  summoned 
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for  that  term,  which  reason  shall  be  specially  spread  upon  the 
records  of  the  court;  but  the  time  during  the  pendency  of  any  ap- 
peal in  any  appellate  court  shall  not  be  included  as  applying  to 
the  provisions  of  this  section.  (Code  1887,  §  4047 ;  1893-4,  p.  464 ; 
1902-3-4,  p.  883.) 

Bevisors'  Note. — The  words,  "whether  he  be  In  custody  or  not," 
found  in  line  three  of  the  text,  are  new.  It  Is  not  beUeved  that  thctse 
words  cliange  the  existing  law  (Davis  t.  Davis,  112  Va.  904,  78  S.  E. 
94«),  but  whether  they  do  or  not,  their  insertion  was  deemed  i>roper, 
as  trials  shonld  not  l>e  unduly  postponed. 

Object  of  statute. — ^The  object  of  the  statute  is  to  insure  speedy 
trials.  Wadley's  Case,  98  Va.  803,  35  S.  E.  452.  And  if- the  statutory 
number  of  terms  elapse  without  a  trial  he  is  entitled  to  .his  discharge, 
unless  it  is  shown  that  the  case  was  continued  for  some  one  of  the  rea- 
sons enumerated  In  the  statute.  Nicholas'  Case,  91  Va.  744,  21  S.  E. 
364. 

This  legislative  Interpretation  of  the  constitutional  provision  for  a 
speedy  trial  has  been  repeatedly  sanctioned  by  the  courts.  Benton's  Case, 
91  Va.  786,  21  S.  E.  495;  Adcock's  Case,  8  Orat.  661;  Brown  v.  Epps, 
91  Va.  726,  21  S.  E.  119,  27  L.  R.  A.  676;  Nicholas'  Case,  91  Va.  741,  21 
S.   E.  364. 

"Term." — The  word  "term"  ought  to  be  construed  to  mean,  not  the 
stated  time  when  a  court  should  be  held,  but  the  actual  session  of  the 
court.    Santee's  Case,  2  Va.  Cas.  363;  Cawood's  Case,  2  Va.  Cas.  547. 

What  terms  to  I>e  counted.^ — ^The  term  at  which  a  prisoner  Is  in- 
dicted for  a  felony  is  not  to  be  counted  as  one  of  the  terms  contem- 
plated by  this  section.  The  terms  to  be  counted  are  those  after  the 
prisoner  has  been  indicted  and  held  for  trial.  Klbler's  Case,  94  Va. 
804,  811,  26  S.  E.  858;  Bell's  Case,  7  Grat.  646,  8  Grat.  600;  Glover's 
Case.  86  Va.  387,  10  S.  E.  420;  Dayls'  Case,  89  Va.  133,  15  S.  E.  388; 
Hall's  Case,  78  Va.  678,  is  overruled  in  this  respect.  See  Glover's  Case, 
86  Va.  388,  10  S.  E.  420. 

And  though  a  prisoner  has  been  arrested  and  committed  to  jail,  or 
gives  bail  to  appear  and  does  appear,  or  is  brought  into  court  on  the  first 
day  of  the  term,  that  term  is  not  to  be  counted.  Sands'  Case,  20  Grat. 
800. 

The  statutory  number  of  terms  must  be  while  the  case  is  pending 
In  the  trial  court,  and  not  in  another  court  from  which,  during  the 
pendency,  the  Legislature  takes  the  jurisdiction.  Dulin's  Case,  91  Va. 
718,  20  S.  E.  821.    See,  also,  Jones'  Case,  19  Grat.  478. 

The  second  indictment  being  for  the  same  act  of  embezzlement  as  the 
first,  and  the  prisoner  having  been  Indicted,  tried,  and  convicted  In 
time,  and  the  verdict  set  aside  for  variance,  the  second  Indictment  was 
proper  and  in  time.  Adcoclt's  Case,  8  Grat.  663;  Vance's  Case,  2  Va. 
Cas.  162. 

To  the  prisoner's  plea  that  he  had  been  held  for  trial  more  than  the 
statutory  number  of  terms  after  indictment,  the  replication  that  during 
that  period  prisoner  had  been  convicted,  and  the  conviction  reversed,  and 
that  he  had  been  held  till  reversal  for  punishment,  not  for  trial,  suffi- 
cient.   Smith's  Case,  85  Va.  924,  9  S.  E.  148. 

Exceptions— Enumeration  of  some  not  exclusion  of  others.— In 
enumerating  certain  exceptions,  it  was  not  intended  to  exclude  others 
of  a  like  nature.  Wadley's  Case,  98  Va.  803,  36  S  E.  452,  5  Va.  Law  Reg. 
821;  Adcock's  Case,  8  Grat.  661. 

Exceptions  not  enumerated — ^Injunction  from  federal  court.— Where 
the  trial  was  prevented  by  an  injunction  from  a  federal  court,  obtained  at 
the  instance  of  the  prisoner,  the  prisoner  Is  not  entitled  to  be  discharged 
from  prosecution  under  this  statute.  Wadley's  Case,  98  Va.  802,  35 
S.  B.  462,  5  Va.  Law  Reg.  821. 

Continuance  on  the  ground  of  not  having  time  to  try  case  is  not 
within  the  exceptions.    Green's  Case,  1  Rob.  731. 
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Generally — See  section  4880  and  notes. 

For  W.  -  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  159,  section  26. 

Sec.  4927.  Jnron  in  case  of  misdemeanor. — -Jurors  drawn  or 
summoned  under  chapter  two  hundred  and  forty-nine  shall  be 
jurors  as  well  for  the  trial  of  cases  of  misdemeanor  as  of  civil  cases, 
and  all  the  provisions  of  that  chapter  except  the  provisions  of 
section  six  thousand  and  two  and  six  thousand  and  twelve,  and 
that  provision  of  section  six  thousand  and  seven,  which  directs  the 
compensation  and  mileage  of  jurors  to  be  paid  out  of  the  county 
or  corporation  levy  (which  excepted  provisions  shall  apply  exclu- 
sively to  jurors  and  juries  in  civil  cases),  shall  extend  as  well  to 
jurors  and  juries  in  cases  of  misdemeanor  as  to  jurors  and  juries 
in  civil  cases.  And  sections  fifty-nine  hundred  and  eighty-four, 
fifty-nine  hundred  and  eighty-five,  fifty-nine  hundred  and  ninety- 
seven,  six  thousand,  six  thousand  and  one,  six  thousand  and 
eight,  six  thousand  and  nine,  six  thousand  and  ten,  six  thousand 
and  thirteen  and  six  thousand  and  fourteen  shall  apply  to  jurors 
and  juries  in  all  cases,  criminal  as  well  as  civil :  provided, 
however,  that  in  all  cases  of  misdemeanor  upon  a  plea  of  guilty, 
tendered  in  person  by  the  accused,  and  with  the  consent  of  the 
attorney  for  the  Commonwealth,  entered  of  record,  the  court  shall, 
and  upon  a  plea  of  not  guilty,  with  the  consent  of  the  accused, 
given  in  person,  and  of  the  attorney  for  the  Commonwealth,  both 
entered  of  record,  the  court,  in  its  discretion,  may  hear  and  deter- 
mine the  case  without  the  intervention  of  a  jury.  In  all  such  cases 
the  court  shall  have  and  exercise  all  the  powers  and  duties  vested 
in  juries  by  any  statute  relating  to  crimes  and  punishments.  Jurors 
drawn  or  summoned  under  this  chapter  may  be  used  as  jurors 
for  the  trial  of  cases  of  misdemeanor,  and  of  civil  cases  as  well  as 
of  cases  of  felony.  Seven  jurors  shall  constitute  a  panel  in  the  trial 
of  misdemeanors,  but  the  jury  therefor  shall  be  composed  of  five. 
No  officer  shall  be  allowed  more  than  one  fee  for  executing  writs 
of  venire  facias  on  the  same  persons  for  the  same  term  of  court. 
(Code  1887,  §  4048;  1902-3-4,  p.  883;  1904,  p.  124.) 

ReTisoni'  Note. — ^Ah  this  section  stood  before  the  revision,  it  pro> 
Tided  that  "Seven  Jnrom  shall  constitnte  a  Jury  In  each  case  of  mis- 
demeanor tried  by  a  Jnry."  The  revised  section  makes  the  panel  seven, 
but  the  Jury  is  to  be  composed  of  FIVB.  Section  8  of  the  Constitution 
allows  a  minlmnm  of  five,  and  this  was  deemed  snlBcient  for  misde- 
meanors. Formerly,  this  section  also  stated  that  "The  same  right  of  per- 
emptory challenge  shall  exist  in  selecting  .inries  in  cases  of  misdemeanor 
as  is  allowed  In  dvll  cases."  In  consequence  of  the  change  made  in 
section  4808,  this  sentence  has  been  omitted. 

See  the  sections  referred  to  and  notes. 

Cited  in  Lltton's  Case,  101  Va.  833,  44  S.  E.  923. 

Sec.  4928.  Compensation  and  mileage  of  jurors  in  criminal  cases; 
when  and  by  whom  paid. — ^Every  person  summoned  as  a  juror  in 
a  criminal  case  shall  be  entitled  to  one  dollar  and  fifty  cents  for 
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each  day's  attendance  npon  the  court  and  mileage  at  the  rate  of 
five  cents  per  mile  for  each  mile  of  travel,  by  most  direct  route,  in 
going  to  and  returning  from  court;  the  amount  allowed  for  mile- 
age, however,  in  no  case  to  exceed  one  dollar  per  day;  provided, 
however,  that  each  juror  summoned  from  one  county  or  city  to 
try  a  criminal  case  in  another  county  or  city  shall,  for  his  services, 
receive  one  dollar  and  fifty  cents  for  each  day's  attendance  upon 
the  court  and  mileage  at  the  rate  of  five  cents  per  mile  of  travel 
for  each  mile  traveled,  by  most  direct  route,  in  going  to  and  return- 
ing from  the  place  of  trial,  but  should  the  juror  summoned  attend, 
but  not  be  called  upon  to  serve,  he  shall  be  entitled  to  receive  the 
mileage  herein  provided  and  one  dollar  per  day  for  each  day's 
attendance  on  the  court.  If  the  same  person  attend  as  a  juror  in 
more  than  one  criminal  case  on  the  same  day,  he  shall  receive  com- 
pensation and  mileage  in  only  one  case.  Amounts  for  attendance 
and  mileage  provided  for  in  this  section  shall  be  paid  out  of  l^ie 
treasury  of  the  State  except  as  hereinafter  provided. 

And  when  during  the  same  day  a  person  has  served  as  a  juror, 
for  which  he  is  entitled  to  be  paid  out  of  the  public  treasury,-  and 
has  also  served  as  a  juror,  for  which  he  is  entitled  to  be  paid  out 
of  the  county  or  corporation  levy,  the  court  shall  divide  equally 
the  pay  and  mileage  for  such  day  between  the  State  and  the  county 
or  corporation ;  and  it  shall  be  the  duty  of  the  sheriff  of  the  cir- 
cuit or  sergeant  of  the  corporation  (or  hustings)  court,  at  the 
term  of  the  court  during  which  an  allowance  is  made  or  has  been 
made  under  this  section,  to  furnish  the  clerk  of  such  court  with  a 
statement  showing  the  number  and  names  of  the  jurors  in  attend- 
ance upon  the  court,  and  the  number  of  miles,  respectively,  of 
travel,  as  aforesaid.  In  every  case  the  claim  of  the  juror,  for  at- 
tendance and  for  mileage,  as  aforesaid,  shall  be  verified  by  his 
affidavit.    (Code  1887,  §  4049;  1887-8,  p.  18;  1914,  p.  485.) 


(%0S8) 


Digitized  by 


Google 


§4929 


EXCEPTIONS,  WBITS  OF  EBBOB,  BTO. 


[Tit.  41 


CHAPTEB  196. 
Exceptions,  Writs  of  Ijiror,  and  Ehcecntion  of  Judgment. 


2J©C»  i96C« 

4929.  When  bill  of  exceptions  may       4943. 

be   taken    or    certificate    in 

lieu  thereof.  4944. 

4930.  When  execution  of  sentence 

to  be  suspended. 

4931.  Writs   of  error   in   criminal 

cases,  where  He;  when  for 
accused,  when  tor  Common- 
wealth. 4946. 

4932.  Where  to  lie  to  Judgments 

for  contempt  of  court.  4946. 

4933.  How  petition  for  writ  of  er- 

ror prepjtred;  transcript  of       4947. 
record    to    accompany    it; 
writ  of  certiorari,  when  and 
by  whom   awarded. 

4934.  To  whom  petition  presented.       4948. 

4935.  When  writ  of  error  allowed, 

and  to  operate  as  a  super-      4949. 
sedeas;  if  denied  by  a  Judge 
of  Court  of  Appeals  in  va- 
cation, court  may  allow  it. 

4936.  Where  writs  of  error  dock-       4960. 

eted    and  heard;   issue    of 
summons  and  supersedeas;       4961. 
how   process   against   Com- 
monwealth served. 

4937.  Decision  of  appellate  court. 

4938.  Provisions    which    apply    to 

criminal  as  well  as  cItU 
cases. 

4939.  How  Judgment  of  appellate 

court  certified  and  entered.       4952. 

4940.  Execution    of    Judgment    In 

cases  of  felony. 

4941.  Death  chamber;  who  to  ex-  ' 

ecute  death  sentence.  4953. 

4942.  Transfer  of  convict  to  peni- 

tentiary;   how    death    sen- 
tence executed;  who  to  be 
present. 


Certificate  of  the  execution 
of  death  sentence. 

Reprieve,  writ  of  error,  or 

stay  of  execution  of  sen- 
tence; how  notice  served; 
subsequent  process ;  how 
served;  resentence;  new 
trial. 

Publication  of  deUlls  of  ex- 
ecution. 

Disposition  of  body  of  con- 
vict electrocuted. 

Manner  of  execution  of  death 
sentence  for  crimes  com- 
mitted before  June  26, 
1908. 

Transportation  of  convicts  to 
the  penitentiary. 

*How  sentence  of  confinement 
In  Jail  until  fine  paid  is  exe- 
cuted; limitation  of  confine- 
ment. 

When  and  how  prisoner 
hired  out  to  pay  fine. 

The  obligation  to  be  taken 
from  hirer;  where  returned; 
how  endorsed  by  clerk;  to 
have  effect  of  Judgment; 
prisoner  refusing  to  keep 
contract  to  be  remanded  to 
Jail;  liability  of  obligors  not 
affected   thereby. 

How  person  confined  In  Jail 
by  court  or  Justice  until  fine 
Is  paid,  or  under  capias  pro 
fine,  released. 

How  person  confined  In  Jail 
by  court  or  Justice  until 
fine  is  paid  released;  limita- 
tion of  confinement. 


Sec.  4929.  When  bill  of  exceptioos  may  be  taken  or  certificate  in 
lieu  thereof. — ^A  party  in  a  criminal  case,  or  proceeding  for  con- 
tempt, for  whom  a  writ  of  error  lies  to  the  Supreme  Court  of  Ap- 
peals, may  except  to  an  opinion  of  the  court  and  tender  a  bill  of  ex- 
ceptions, which  (if  the  truth  of  the  case  be  fairly  stated  therein)  the 
judge  shall  sign ;  and  it  shall  be  a  part  of  the  record  of  the  case ;  or, 
in  lieu  of  a  bill  of  exception,  the  procedure  may  be  according  to 
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section  sixty-two  hundred  and  fifty-three.     (Code  1887,  §  4050; 
1902-3-4,  p.  627.) 

Rerlsors*  Note. — ^The  latter  part  of  this  section  is  new.  Section 
A26S,  In  the  last  sentence  thereof,  expressly  enacts  that,  "This  section 
fbaU  apply  to  criminal  cases  as  well  as  to  <AvU  cases,"  so  that  in  both 
dvil  and  criminal  cases  the  practitioner  has  the  election.  See  revlsora* 
note  to  section  62SS. 

How  criminal  cases  reviewed. — Criminal  cases  are  reviewed  by  writ  of 
error  only;  the  right  of  appeal  or  of  supersedeas  does  not  extend  to  them. 
Temple's  Case,  1  Va.  Cas.   163;    Crowe's  Case,   Id.    126;   Vawter's  Case. - 
Id.  127.     See  4  Min.  (3d  Ed.)   1058. 

Time  when  bOI  of  exceptions  may  be  taken. — ^The  practice  is  to  give 
notice  that  the  point  is  saved,  and  in  Jury  trials  this  notice  must  be 
given  before  verdict,  although  the  bill  of  exceptions  may  be  drawn  and 
signed  at  any  time  during  the  term,  but  not  after  the  term.  4  Min. 
(3d  Ed.)  915;  Page  v.  Clopton,  30  Grat.  429;  Winston  v.  Giles,  27  Grat. 
630,  536.  But  see  section  6252.  Nothing  appearing  in  the  record  to 
show  irregularity  in  the  proceedings,  it  is  to  be  taken  as  importing  ab- 
solute verity,  and  presumptions  of  irregularity  are  not  permitted.  An- 
derson's Case,   100  Va.   860.   42   S.  E.   865,  and  cases  cited. 

And  although  the  record  in  a  criminal  case  recite  permission  to  de- 
fendant to  tender  his  bill  of  exceptions  within  thirty  days  from  the  rising 
of  the  court,  it  will  be  assumed,  nothing  appearing  to  the  contrary,  that 
the  bill  of  exceptions  was  tendered  and  signed  in  term  time,  and  not  in 
vacation,  the  latter  being  unauthorized  (at  that  time).  Anderson's 
Case,  100  Va.  860,  42  S.  E.  865,  8  Va.  Law  Reg.  660  (note). 

Objection  on  account  of  Improper  remarks  made  by  counsel  In  his 
address  to  the  Jury  should  be  made  at  the  time,  and  the  court  requested 
to  Instruct  the  Jury  to  disregard  them.  Such  objections  come  too  late 
after  verdict.     Wickham  v.  Turpin,  112  Va.  236,  70  S.  E.  514. 

Bill  of  exceptions — ^Dnty  of  Jndge— Mandamus. — When  a  bill  of 
exceptions  is  tendered  which  does  not  fairly  state  the  truth  of  the  case, 
it  is  the  duty  of  the  judge,  with  the  aid  of  counsel,  to  settle  the  bill, 
and  when  settled  to  sign  it,  and  if  he  refuses  to  do  this  mandamus  will 
Ue  to  compel  him.  Page  t.  Clopton,  30  Grat.  415;  Collins  v.  Christian, 
92  Va.  732,  24  S.  E.  472;  Taliaferro  v.  Franklin,  1  Grat.  334. 

It  Is  error  for  the  court  to  refuse  to  certify  either  the  facta  or  the 
evidence.  Powell  v.  Tarry's  Adm'r,  77  Va.  250;  Dillard  v.  Dunlop,  83 
Va.  761,  3  S.  E.  383.  See  Taliaferro  v.  Franklin,  1  Grat.  332,  and  note 
thereto,  Va.  Rep.  Anno.;  Collins  v.  Christian,  92  Va.  732,  24  S.  E.  472, 
2  Va.  Law  Reg.  107. 

As  to  the  effect  of  failure  of  judge  to  sign  bill  of  exceptions  within 
prescribed  time  on  account  of  absence  from  the  state,  see  Lengelsen  t. 
McGregor,  10  Va.  Law  Reg.  19,  23,  and  note. 

Oomuel  need  not  agree. — It  is  error  to  require,  as  a  condition  pre- 
cedent to  certifying  the  evidence  that  counsel  for  the  plaintiff  and  de- 
fendant must  agree  in  the  statemf-nt  of  evidence.  Dillard  v.  Dunlop,  8S 
Va.  762,  3  S.  E.  383. 

liftrck  of  time— Lapse  of  memory  no  excuse. — Lack  of  time  or  laps* 
of  memory  is  no  excuse  for  a  fudge's  refusal  to  certify  the  evidence  on 
the  trial  of  a  cause  before  him.  Powell  v.  Tarry's  Adm'r,  77  Va.  260: 
DiUard  v.  Dunlop,  83  Va.  762,  3  S.  E.  383. 

Mandamtas — Answer — ^Replication — ^Issne  of  fact.— If,  on  application 
for  a  mandamus  to  compel  a  judge  to  sign  a  bill  of  exceptions,  he  an- 
swers that  he  refused  to  sign  the  bill  because  it  did  not  state  the  truth 
of  the  case,  and  the  relator  traverse  this  answer,  an  issue  of  fact  is  pre- 
sented, to  be  determined  upon  the  evidence,  whether  the  bill  did  correctly 
set  forth  the  truth  of  the  case.  Collins  v.  Christian,  92  Va.  731,  93  Va.  1, 
24  S.  E.  472;  also  2  Va.  Law  Reg.  107  (note),  where  it  Is  said  that  Collins 
V.  Christian  settles  the  question  raised  in  Page  v..  Clopton. 

How  Mn  of  exceptions  in  criminal  cases  should  be  framed.^A  bill 
of  exceptions  In  a  criminal  case,  upon  the  refusal  of  the  court  to  grant 
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a  new  trial,  on  the  ground  that  the  verdict  Is  contrary  to  the  evidence. 
Is  to  he  framed  In  the  same  way  as  the  bill  ot  exceptions  in  civil  cases  to 
the  like  refusal.  Valden's  Case,  12  Grat.  717.  See,  also,  Bennett  t. 
Hardaway,  6  Munf.  125;  Rohr  v.  Davis,  9  Leigh  30.  See,  also,  section 
&262  and  notes. 

To  avoid  confusion  it  is  better  to  take  separate  hills  to  each  ruling 
of  the  trial  court,  yet  it  is  allowable  to  put  all  exceptions  In  one  bill  if 
set  forth  with  particularity.  Brown  v.  Hall,  85  Va.  146,  7  S.  B.  182. 
S^e  note  to  Collins  v.  George,  10  Va.  Law  Reg.  34. 

/What  appellate  conrt  will  regard. — ^An  appellate  court  cannot  re- 
gard anything  as  a  part  of  the  record  unless  it  is  made  so  by  a  bill  of 
exceptions  or  by  order  of  the  court.'  Lawrence's  Case,  14  Va.  Law  J. 
55,  86  Va.  573,  10  S.  B.  840;  Magarity  v.  Shipman,  82  Va.  806,  1  S.  E. 
381. 

When  the  plea  ot  errors  in  arrest  ot  judgment  sets  forth  matter 
making  no  part  of  the  record,  it  will  not  avail  the  prisoner.  Cohen's 
Case,  2  Va.  Cas.  158;  Angel's  Case,  Id.  231;  Campbell 'f  Case,  Id.  314; 
Morris'  Case,  9  Leigh  636. 

When  appellate  conrt  wUl  reverse  verdict. — ^The  verdict  will  not 
be  reversed  unless  the  evidence  is  plainly  InsufBcient  to  warrant  the 
verdict.  Oneale's  Case,  17  Grat.  682;  Kates'  Case,  Id.  561;  Valden's 
Case,  12  Grat.  717;  Hill's  Case,  2  Grat.  594;  Pryor's  Case,  27  Grat.  100»; 
Coleman's  Case,  84  Va.  1,  3  S.  E.  878;  Prather's  Case,  85  Va.  122,  7 
S.  E.  178;  Roadcap's  Case,  88  Va.  896,  14  S.  E.  625;  Pitsnogle's  Case, 
91  Va.  808,  22  9.  E.  351,  60  Am.  St.  Rep.  867.  For  rule  of  decision  of 
appellate  court,  see  section  4937  and  notes. 

Generally.— For  particular  grounds  for  reversal  of  judgment  by 
writ  of  error  and  cases  thereon,  see  Min.  Syn.  306,  307;  also  Matthews 
Crim.Dlg.  (3d  Ed.)  317. 

As  to  bills  of  exception,  see  4  Min.  (3d  Bd.)  897,  912,  918.  See, 
also,  section  6252  and  notes  thereto;  Stoneman's  Case,  25  Grat.  887, 
Va.  Rep.  Anno.  (note). 

See,  also,   notes  in  chapter   267. 

Cited  but  not  construed,  William's  Case,  111  Va.  870,  69  S.  B.  1031. 

See  Gregory's  Forms,  Nos.  294,  295. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter   160,   Section   1. 

Sec.  4930.  When  execution  of  sentence  to  be  suspieindecL — -If  a 
person  sentenced  by  a  circuit  or  corporation  court  to  death  or 
confinement  in  the  penitentiary  ask  for  time  to  apply  for  a  writ 
of  error,  the  said  court  shall  postpone  the  execution  of  its  sen- 
tence until  a  reasonable  time  beyond  the  first  day  of  the  next  term 
of  the  Supreme  Court  of  Appeals,  not  exceeding  thirty  days  after 
that  day.  In  any  other  criminal  case,  wherein  judgment  is  given  by 
any  court,  and  in  any  ease  of  judgment  for  a  contempt,  to  which  a 
writ  of  error  lies,  the  court  giving  such  judgment  may  postpone  the 
execution  thereof  for  such  time  and  on 'such  terms  as  it  deems  prop- 
er. And  for  misdemeanor  after  conviction  and  sentence,  or  the 
execution  thereof  is  suspended  in  accordance  with  this  section,  or 
for  any  other  cause,  the  court,  or  the  judge  thereof  in  vacation 
may,  in  the  discretion  of  such  court  or  judge,  let  the  prisoner  to 
bail  in  such  penalty  and  for  appearance  at  such  time  as  the  nature 
of  the  case  may  require.  A  writ  of  error  from  the  Supreme  Court 
of  Appeals  shall  lie  to  any  such  judgment  refusing  bail  or  requir- 
ing excessive  bail.  (Code  1887,  §  4051;  1887-8,  p.  347;  1902-3-4,  p. 
627;  1916,  p.  390.) 
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Rerisore'  Note. — Ab  this  section  stood  before  the  revision.  It  provided 
that  "IN  AXY  CASE  after  conviction  and  sentence,"  etc.,  the  conrC  or 
Jnd^  might  let  the  prisoner  to  bail.  This  language  included  felonies 
as  wen  as  misdemeanors.  The  revisors  were  of  opinion  that  in  felt^y 
cases  the  prisoner  should  not  be  let  to  ball  after  conviction  and  sentence, 
and  in  the  revised  section  the  words  "for  misdemeanors*'  are  used  In 
Hen  of  "in  any  case."  The  last  sentence  takes  the  place  of  the  last  pani>- 
gra^  of  the  section  as  found  in  Acts  1916,  p.  S90. ' 

A  recognizance  taken  nnder  this  section  must  comply  with  the  con- 
ditions of  section  4973.     Cannon's  Case,  96  Va.  675,  32  8.  E.  33. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  160,  section  2. 

Sec.  4931.  Writs  of  error  in  criminal  cases,  where  lie;  when  for 
acciued,  when  for  Commonwealth. — A  writ  of  error  shall  lie  in  a 
criminal  case  to  the  judgment  of  a  circuit  court  or  the  judge  there- 
of, or  of  a  corporation  court,  from  the  Supreme  Court  of  Appeals.  It 
shall  lie  in  any  such  case  for  the  accused,  and  if  the  case  be  for  the 
violation  of  law  relating  to  the  State  revenue,  it  shall  lie  also  for 
the  Commonwealth.  (Code  1887,  §  4052;  1897-8,  p.  622  j  1902-3-4, 
p.  628.) 

Revisers'  Note. — ^The  words,  "or  for  the  violation  of  a  law  therein 
declared  to  be  nnconstitntional,"  formerly  appearing  near  the  end  of 
this  section,  were  declared  unconstitutional  In  Com.  v.  Wlllcox,  111  Va. 
849,  89  S.  E.  loa?,  and  have  been  stricken  out.     See  section  4778. 

Where  the  defense  in  a  prosecution  for  unlawful  sale  of  liquor  is 
that  the  defendant  had  a  right  under  the  revenue  laws  to  sell  it  ^t  the 
place  where  sold,  the  case  Involved  a  violation  of  the  law  relating  to  the 
State  revenue  within  the  provisions  of  this  section.  An  appeal  will 
therefore  lie  on  the  part  of  the  Commonwealth.  Goodwin's  Case,  109  >Va. 
828,  64  S.  E.   54. 

The  proceeding  for  abatement  of  a  nuisance,  ia  whatever  form  It 
may  be  prescribed  by  statute,  is  a  criminal  proceeding.  White  v.  King, 
5  Leigh  726,  729.  See  Com.  v.  Wlllcox,  111  Va.  849.  69  S.  E..1027;.  see, 
also,  6  Va.  L.  Reg.  243;  13  Va.  74. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  160,  section  3. 

Sec.  4832.  Where  to  lie  to  judgments  for  contempt  of  oourt.-^ 
To  a  judgment  for  a  contempt  of  court  a  writ  of  error  shall  lie  to 
the'  Supireme  Court  of  Appeals.  This  section  shall  also  b6  construed 
to  authorize  a  writ  of  error  to  a  judgment  of  a  circuit  court  ren- 
dered on  appeal  from  a  judgment  of  a  justice  for  contempt.  (Code 
1887,  §  4053;  1902-3-4,  p.  628;  1908,  p.  294.) 

Power  to  supervise  contempt  cases  given  by  statute. — Unless  the 
power  to  supervise  is  given  by  statute,  a  commitment  for  contempt  is  not 
snbject  to  review  in  any  other  court,  not  even  by  habeas  corpus.  Wells' 
Case,  21  Grat.  504.  See,  also,  Cromwell's  Case,  95  Va.  254  28  S.  E. 
1023. 

By  Acts  1897-8,  p.  548  (amending  section  3768  of  the  Code  of  1887, 
section  4521  of  this  Code)  a  writ  of  error  lay  to  all  judgments  for  con- 
tempt, and  this  provision  of  the  act  was  constitutional.  Trimble's  Case, 
S6  Va.  818,  32  S.  E.  780.  Thus  the  rule  of  the  original  section  4053 
of  the  Code  of  1887  (corresponding  to  the  above  section)  and  of  Well's 
Case.  21  Grat.  504,  was  changed;  but  Acts  1904,  p.  309,  amended  section 
3768  ot  the  Code  of  1887,  and  repealed  Acts  1897-8,  p.  648,  so  that  the 
role  as  to  appeal  in  contempt  cases  is  as  stated  In  section  4932,  as 
amended  above. 
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Contempt  cases  reviewed  only  by  writ  of  error.^The  judgment  in 
a  contempt  proceeding  can  be  reviewed  only  by  writ  of  error.  B.  &  O. 
R.  R.  T.  City  of  Wbeeliii«,  13  Grat.  40.  See,  also,  Stokeley's  Case,  1  Va. 
Cas.  330;  Dandrldge's  Case,  2  Va.  Cas.  408;  Wells'  Case,  21  Orat.  601. 

Generally. — Cited  but  not  construed  in  Forbes  v.  State  Council,  107 
Va.  853,  60  S.  E.  81,  14  Va.  Law  Reg.  492. 

For  W.  Va.  decisions  on  similar  statute,  see  Justii*  Annotations, 
chapter  160,  section  4. 

Sec.  4933.  How  petition  for  writ  of  error  prepared;  transcript  of 
record  to  accompany  it;  writ  of  certiorari,  when  and  by  whom 
awarded. — Any  party  for  whom  a  writ  of  error  lies  may  apply 
therefor  on  petition,  which  shall  assign  errors.  With  the  petition 
there  shall  be  a  transcript  of  the  record  of  so  much  of  the  case 
wherein  the  judgment  complained  of  is,  as  will  enable  the  court  or 
judge  to  whom  the  petition  is  to  be  presented,  properly  to  decide 
on  such  petition,  and  enable  the  court,  if  the  petition  be  granted, 
properly  to  decide  the  questions  that  may  arise  before  it.  Upon  a 
suggestion  of  a  diminution  of  the  record,  a  writ  of  certiorari  may 
be  awarded  by  the  court,  or  judge  in  vacation.  (Code  1887,  § 
4054.) 

The  record  must  affirmatively  show  that  all  the  essential  formalities 
in  the  procedure  have  been  complied  with,  and  a  failure  to  do  so  con- 
stitutes error  on  the  face  of  the  record,  of  which  advantage  may  be 
taken  on  a  writ  of  error,  although  objection  was  not  made  by  the  accused 
in  the  trial  court.  Spurgeon's  Case,  14  Va.  Law  J.  144,  86  Va.  652, 
10  S.  E.  979. 

Sec.  4884.  To  whom  petition  presented. — The  petition,  in  a  case 
wherein  a  writ  of  error  lies  from  the  Supreme  Court  of  Appeals,  may 
be  presented  to  the  said  court,  or,  in  the  vacation  of  the  said  court,  to 
any  judge  thereoif.     (Code  1887,  §  4055.) 

Revlsors'  Note. — The  latter  part  of  this  section  as  it  t4>pnars  in  the 
Code  of  1887  relating  to  writs  of  error  from  the  circuit  court  has  been 
omitted.  Since  the  abolition  of  county  courts,  tb&re  is  no  case  in  wbdch 
a  writ  of  error  lies  from  a  circuit  court.  APPEAIiS  lie  firom  Justices  of 
the  peace  to  the  circuit  court  in  some  cases,  but  no  writ  of  error  Ue6 
from  the  circuit  court  to  a  Justice  of  the  peace,  the  latter  not  l>eing  a 
eoort  of  record.  See  as  t>earing  on  this,  Southern  Ry.  Co.  v.  Hill,  100 
Va.  601,  56  S.  E:.  278. 

A  writ  of  error  awarded  during  term  to  a  iudgment  in  a  case  of 
felony  may  be  made  returnable  to  any  day  of  the  term.  Lasier's  Case, 
10  Qrat.  708. 

See  13  Va.  Law  Reg.  74. 

Sec.  4935.  When  writ  of  error  allowed,  and  to  operate  as  a  sap«r- 
sedeas ;  if  denied  by  a  judge  of  Court  of  Appeals  in  vacation,  conrt 
may  allow  it. — Any  court  or  judge  to  whom  a  petition  is  duly 
presented,  if  of  opinion  that  the  judgment  complained  of  ought  to 
be  reviewed,  may  allow  a  writ  of  error,  which  may  operate  as  a 
supersedeas  thereto,  if  the  court  or  judge  awarding  it  so  direct, 
on  such  terms  and  conditions  as  the  said  court  or  judge  may  pre- 
scribe. But  the  denial  of  a  writ  of  error  by  a  judge  of  the  Supreme 
Court  of  Appeals,  in  the  vacation  of  the  court  on  petition  presented 
to  him,  shall  not  prevent  the  allowance  of  the  writ  by  the  said  court, 
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if  by  it  deemed  proper,  on  presentation  of  the  petition  to  the  said 
court  at  its  next  term.    (Code  1887,  §  4056.) 

A  writ  of  error  in  a  criminal  case  does  not  of  Itself  have  the  effect 
of  a  supersedeas;  in  each  case  the  court  will  direct  by  an  indorsement 
that  it  shall  have  that  effect,  if  it  is  proper.  Conner's  Case,  2  Va.  Cas. 
30.     See  Kemp's  Case,  18  Grat.  969,  971. 

See  13  Va.  Law  Reg.  74.  ' 

Sec.  4886.  Where  writs  of  error  docketed  and  heard;  issue  of 
summons  and  supersedeas;  how  process  against  Commonwealth 
aesred. — ^All  cases  in  which  a  writ  of  error  is  awarded  by  the  Su- 
preme Court  of  Appeals,  or  a  judge  thereof,  shall  be  docketed, 
heard,  and  determined  in  the  said  court.  The  clerk  of  the  Supreme 
Court  of  Appeals  wherein  a  case  is  docketed  shall  issue  a  sum- 
mons against  the  parties  interested  other  than  the  petitioner  that 
they  may  be  heard,  and  also  issue  any  supersedeas  which  may  be 
awarded.  Where  the  Commonwealth  is  defendant  in  error,  if  the 
case  be  in  the  Supreme  Court  of  Appeals,  process  shall  be  served  on 
the  Attorney-General.  (Code  1887,  §  4057;  1902-3-4,  p.  628.) 
See  13  Va.  Law  Reg.  74. 

Sec.  4937.  Decision  of  appellate  court. — ^The  court,  from  which 
a  writ  of  error  lies,  shall  affirm  the  judgment,  if  there  be  no  error 
therein,  and  reverse  the  same  in  whole  or  in  part,  if  erroneous,  and 
enter  such  judgment  as  the  court,  whose  error  is  sought  to  be  cor- 
rected, ought  to  have  entered;  or  remand  the  cause  and  direct 
a  new  trial ;  affirming  in  those  cases  where  the  voices  on  both  sides 
are  equal.    (Code  1887,  §  4058.) 

Verdict  varying  from  Judgment — ^Venire  de  novo.— In  this  case  the 
general  court  reversed  the  judgment,  because  it  varied  from  the  verdict; 
and,  the  verdict  being  Illegal  in  ascertalHing  a  term  of  imprisonment 
shorter  than  that  prescribed  by  law,  the  court  set  aside  that  verdict  and 
awarded  a  venire  de  novo.  Nemo's  Case,  2  Orat.  658.  See,  also,  Jones' 
Case.  20  Grat.  856;  Gibson's  Case,  2  Va.  Cas.  Ill;  Smith's  Case,  Id. 
327;  Percival'B  Case,  4  Leigh  686;  Mills'  Case,  7  Leigh  751;  Scott's 
Case,  6  Grat.  697;  Hatton's  Case,  3  Grat.  623;  Marshall's  Case,  6  Orat. 
663,  693. 

No  offense  charged— Judgment  reversed. — Where  the  presentment 
does  not  charge  the  offense,  the  appellate  court  will  reverse  the  Judgment 
against  the  accused.     Old's  Case,  18  Orat.  916. 

Defective  indictments— Prisoner  in  penitentiary.— Proceedings  on  a 
writ  of  error,  where  the  Judgment  is  reversed  for  defect  in  the  indict- 
ment, and  the  prisoner,  being  in  the  penitentiary,  is  brought  up  before 
the  general  court  by  habeas  corpus,  and  remanded  for  new  trial.  Bark- 
er's Case.  2  Va.  Cas.  122. 

A  case  in  which  the  general  court  reversed  the  Judgment  of  the 
circuit  superior  court,  and  entered  such  Judgment  as  the  latter  ought  to 
have  rendered,  changfing  the  Judgment  only  as  to  solitary  confinement, 
and  making  it  conform  to  the  statute.     Brooks'  Case,  4  Leigh  669. 

Afflrmation  by  voices  on  both  sides  being  equal. — A  point  in  a  cause 
in  which  the  Judges  of  the  court  of  appeals  are  equally  divided  stands 
affirmed  by  virtue  of  this  section,  as  well  as  where  it  is  a  ruling  of  the 
court  below  in  the  progress  of  the  cause  as  where  it  is  the  final  Judgment 
of  the  court  in  the  case;  and  this  decision  is  final  and  irreversible,  and 
cannot  be  changed  upon  a  second  appeal  in  the  cause.  Chahoon's  Case, 
21  G»^  822,  80  Grat.  733,  738.     See  notes  to  section  6366. 
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Generally. — For   W.    Va.    decisions    on    similar   sUtute,   see    Justis' 
Annotations,  chapter  160,  section  7. 
See  13  Va.  Law  Reg.  74. 

Sec.  4938.  ProvMoiui  whidi  apply  to  criminal  as  well  as  civil 
cases. — Sections  sixty-three  hundred  and  fifty-six,  sixty-three  him- 
dred  and  fifty-seven,  sixty-three  hundred  and  seventy-two  and 
thirty-four  hundred  and  eighty-six  shall  apply  as  well  to  criminal 
as  to  civil  cases :  provided,  that  in  a  felony  case  in  the  Supreme  Court 
of  Appeals  if  the  plaintiff  in  error  file  with  the  clerk  of  the  said 
court  an  affidavit  that  he  is  unable  to  pay  or  secure  to  be  paid 
the  costs  of  printing  the  record  in  the  case  the  printing  shall  be 
done  as  if  the  costs  had  been  paid  and  the  clerk  shall  not  be  re- 
quired to  account  for  and  pay  the  same  into  the  treasury;  but  if 
the  said  costs  be  not  paid  or  secured  to  be  paid  and  upon  the 
hearing  of  the  case?  the  judgment  of  the  court  below  be  wholly 
affirmed  by  the  Supreme  Court  of  Appeals  the  said  court  in  affirming 
shall  also  give  judgment  in  behalf  of  the  Commonwealth  against  the 
plaintift*  in  error  for  the  amount  of  the  said  costs  to  be  taxed  by 
its  clerk.     (Code  1887,  §  4059;  1895-6,  p.  102.) 

See  Burli's  Address,  2  Barton  Law  Pr.  (2  Ed.),  1389. 

Sec.  ^39.  How  judgmeiat  of  appellate  court  certified  and  en- 
tered.— The  judgment  of  the  Supreme  Court  of  Appeals  shall  be 
certified  to  the  court  to  whose  judgment  the  writ  of  error  was  al- 
lowed, which  court,  or  the  clerk  thereof  in  vacation,  shall  cause 
the  same  to  be  entered  on  its  order  book  as  its  own  judgment.  (Code 
1887,  §  4060;  1902-3-4,  p.  628.) 

The  provision  of  this  section  is  substantially  complied  with  by 
simply  transcribing  the  Judgment  of  the  appellate  court  on  the  order 
book  of  the  trial  court.  Reed's  Case,  98  Va.  817,  36  S.  E.  399,  6  Va. 
Law  Reg.  323. 

Sec.  4940.  Execution  of  judgment  in  cases  of  felony. — Sentence 
of  death,  except  for  insurrection  or  rebellion,  shall  not  be  executed 
sooner  than  thirty  days  after  the  sentence  is  pronounced.  (Code 
1887,  §  4061.) 

Sec.  4941.  Death  chamber;  who  to  execute  death  sentence. — The 
Superintendent  of  the  State  Penitentiary,  at  Richmond,  is  hereby 
authorized  and  directed  to  provide  and  maintain  a  permanent  deatJi 
chamber  within  the  confines  of  said  penitentiary,  and  which  said 
death  chamber  shall  have  all  the  necessary  appliances  for  the  prop- 
er execution  of  felons  by  electrocution.  In  said  death  chamber  shall 
be  executed  all  felons  upon  whom  the  death  penalty  has  been  im- 
posed, for  offenses  committed  on  or  after  June  twenty-sixth,  nine- 
teen hundred  and  eight.  Each  execution  shall  be  conducted  by4he 
said  superintendent  or  some  assistant  or  assistants  designated  by 
him.     (1908,  p.  684.) 

Revlsors'  Note.— This  and  the  six  following  sections  make  no  change 
IN  THE  LAW  as  it  existed  before  the  revision,  except  it  itt-~jiow  pro- 
vided by  section  4946  that  the  l>ody  of  the  person  executed  shah^ot  be 
delivered  to  relatives  where  the  execution  was  for  rape  or  attempt  t^y«. 
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See.  M42.    Transfer  of  convict  to  penitentiary;  lu>w  death  sen- 
tence executed;  who  to  be  present. — The  clerk  of  the  court  in  which 
is  pronounced  the  sentence  of  death  against  any  felon  shall,  as  soon 
as  may  be,  after  such  sentence,  deliver  a  certified  copy  thereof  to 
the  Superintendent  of  the  Penitentiary  at  Richmond.     Not   more 
than  thirty  nor  less  than  fifteen  days  before  the  time  fixed,  in  the 
judgment  of  the  court,  for  the  execution  of  said  sentence,  the  Su- 
perintendent of  the  Penitentiary  shall  cause  to  be  conveyed  to  the 
said  penitentiary  such  condemned  felon  in  the  manner  now  pre- 
scribed by  law  for  the  conveyance  of  felons  sentenced  to  confine- 
ment in  the  penitentiary,  and  the  superintendent,  in  his  discretion, 
may  appomt  more  than  one  guard  to  convey  the  condemned  felon, 
and  the  expenses  of  snch  guard  or  guards  shall  be  paid  in  the 
manner  and  under  the  requirements  now  prescribed  by  law  for 
the  coBveyance  of  convicts  to  the  penitentiary.    The  said  superin- 
tendent, or  the  assistants  appointed  by  him,  shall,  at  the  time 
named  in  said  sentence,  cause  the  said  felon  nnder  sentence  of 
death  to  be  electrocuted  until  he  is  dead,  unless  a  suspension  of 
execution  be   ordered.      At   the   execution   there   shall   be   present 
the  superintendent,  or  an  assistant,  the  surgeon  of  the  penitentiary 
or  his  assistant,  and  a  number  of  respectable  citizens  numbering 
not  less  than  six  nor  more  than  twelve.    The  counsel  for  the  con- 
vict and  a  minister  of  the  gospel  may  be  present.     (Code  1887,  § 
4063;  1908,  p.  684;  1910,  p.  571.) 

Sec.  4M3.  Certificate  of  the  execntion  of  death  sentence. — The 
superintendent  shall  certify  the  fact  of  the  execution  of  the  con- 
demned felon  to  the  clerk  of  the  court  by  which  such  sentence  was 
pronounced,  who  shall  file  such  certificate  with  the  papers  of  the 
case  and  enter  the  same  upon  the  records  of  the  case.  (Code  1887, 
§  4064',  1908,  p.  684.) 

See.  4$V44.    Reprieve,  writ  of  error,  or  stay  of  execution  of  sen- 
tenee;  how  notice  Berv*ed;  sabsequent  process;  how  served;  resen- 
tence; new  trial. — Should  the  condemned  felon,  while  in  the  cus- 
tody of  the  Superintendent  of  the  Penitentiary,  be  granted  a  re- 
prieve by  the  Governor,  or  obtain  a  writ  of  error  from  the  Supreme 
Court  of  Appeals,  or  should  the  execution  of  the  sentence  be  stayed 
by  any  competent  judicial  proceeding,  notice  of  such  reprieve  or 
such  writ  of  error  or  stay  of  execution  shall  be  served  upon  the 
Superintendent  of  the  Penitentiary,  as  well  as  upon  the  condemned 
felon,  and  the  said  superintendent  shall  yield  obedience  to  the  same. 
In  any  subsequent  proceeding  the  mandate  of  the  court  having  re- 
gard to  the  condemned  felon,  shall  be  served  upon  the  Superin- 
tendent of  the  Penitentiary  as  well  as  the  said  felon.    Should  the 
said  felon  be  resentenced  by  the  court,  then  the  proceedings  shall 
be  as  hereinabove  provided  under  the  original  sentence.    Should  a 
^w  trial  be  granted  such  condemned  felon  after  he  has  been  con- 
veyed to  the  penitentiary,  then  he  shall  be  conveyed  back  to  the 
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place  of  trial  by  such  guard  or  guards  as  the  superintendent  may 
direct,  their  expenses  to  be  paid  as  is  now  provided  by  law  for  the 
conveyance  of  convicts  to  the  penitentiary.    (1908,  p.  684.) 

Sec.  4946.  Publication  of  details  of  execution. — No  newspaper 
or  person  shall  print  or  publish  the  details  of  the  execution  of 
criminals.  Only  the  fact  that  the  criminal  was  executed  shall  be 
printed  or  published.     (1908,  p.  684.) 

Sec.  4946.  Disposition  of  body  of  convict  electrocuted. — Upon  ap- 
plication of  the  relatives  of  the  person  executed,  the  body  after  ex- 
ecution shall  be  returned  to  their  address  and  at  their  cost,  except 
where  the  execution  was  for  rape  or  attempt  to  rape.  (1908,  p. 
684.) 

Sec.  4947.  Manner  of  execution  of  death  sentence  for  crimes  com- 
mitted  before  June  twenty-sixth),  nineteen  hundred  and  eight. — 
The  manner  of  execution  of  the  sentence  of  death  when  imposed 
on  account  of  crimes  committed  before  June  twenty-sixth,  nineteen 
hundred  and  eight,  shall  be  in  accordance  with  sections  four  thou- 
sand and  sixty-two,  four  thousand  and  sixty-three,  and  four  thou- 
sand and  sixty-four  of  the  Code  of  eighteen  hundred  and  eighty- 
seven,  which  are  continued  in  force  for  this  purpose. 

Revlsors'  Note. — Section  8  of  the  Act  of  1908  (Acts  1908,  p.  684) 
provided  that  "Nothing  in  this  act  shall  bo  so  construed  as  to  change 
or  alter  the  manner  of  execution  of  the  sentence  of  death  when  imposed 
on  account  of  crimes,  committed  I>efore  thin  act  goes  into  effect."  The 
act  became  effective  June  26,  1908. 

Under  section  4062  Code  1887,  it  was  held  that  judgment  In  a 
criminal  case  would  not  be  set  ar^lde  because  it  tailed  to  appoint  an 
executioner  of  the  sentence.     Russell's  Case,  78  Va.  400. 

Sec.  4948.  Transportation  of  convicts  to  the  penitentiary. — Every 
person  sentenced  by  a  court  to  confinement  in  the  penitentiary 
shall,  as  soon  as  may  be,  be  conveyed  to  the  penitentiary  in  the 
manner  hereinafter  provided.  The  clerk  of  the  court  in  which  the 
person  is  sentenced  shall  forthwith  transmit  to  the  Superintendeut 
of  the  Penitentiary  a  copy  of  the  judgment,  and  if  he  fail  to  do  so 
he  shall  forfeit  one  hundred  dollars.  Upon  receiving  such  copy 
the  Superintendent  of  the  Penitentiary  shall  dispatch  a  guard  to  the 
county  or  corporation  with  a  warrant  directed  to  the  sheriff  au- 
thorizing him  to  deliver  the  convict,  whose  duty  it  shall  be  to  take 
charge  of  the  said  person  and  convey  him  to  the  penitentiary.  If 
because  of  the  number  of  persons  to  be  conveyed  to  the  penitentiary 
or  because  there  is  reason  to  apprehend  an  attempt  to  rescue  the 
superintendent  shall  deem  it  necessary  he  maj'  dispatch  more  than 
one  guard  and  make  provision  for  the  employment  by  the  guard 
of  persons  to  assist  him  in  the  performance  of  his  duty.  The  su- 
perintendent shall  be  entitled  to  receive  from  the  State  Corporation 
Commission  such  certificates  of  transportation  as  he  may  require  in 
executing  the  provisions  of  this  section,  and  other  expenses  in- 
curred by  him  in  the  execution  thereof  he  shall  pay,  the  same  to 
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be  allowed  him  in  the  settlement  of  his  accounts :  provided,  that  the 
saperintendent  may  in  any  proper  case  require  thb  sheriff  of  any 
county  or  the  sergeant  of  any  corporation  to  deliver  such  convict 
at  a  railway  station  designated  by  the  superintendent,  to  be  there 
delivered  to  his  authorized  agent,  and  for  such  services  the  court 
of  such  county  or  corporation  shall  allow  the  said  sheriff  a  reason- 
able compensation,  to  be  paid  out  of  the  public  treasury.  (1895-6, 
p.  236.) 

BevisoTs'  Note. — ^The  words,  "State  Corporation  Comaniasion," 
fonnd  in  the  last  sentence  are  nsed  in  lien  of  "Auditor  of  Public  Ac* 
counts."    '  See  section  3788,  et  seq. 

See.  ^49.  How  sentence  of  conflnement  in  jaJl  until  fine  paid  if 
ezecnted;  limitation  of  conflnement.-^If  a  person  sentenced  to  be 
confined  in  jail  a  certain  time  and  afterwards  until  he  pay  a  fine  and 
costs  of  prosecution,  fail  to  pay  such  fine  and  costs  before  the  end 
of  said  term,  he  shall  continue  in  confinement  until  the  same  be 
paid  or  his  discharge  be  ordered  by  the  court,  or  the  judge  thereof 
in  vacation,  or  he  be  released  by  reason  of  the  expiration  of  the 
limitation  for  such  confinement  prescribed  by  law.  (Code  1887,  § 
4071;  1895-6,  p.  686.) 

Under  Code  of  1849  it  was  held:  "Where  a  pvty  is  Imprisoned  under 
a  capias  pro  fine  for  fine  and  costs  he  can  only  obtain  his  discharge  from 
imprisonment  by  paying  the  fine  and  costs.  But  the  term  of  his  imprlson- 
.-nent  is  limited,  by  Code  1849,  chapter  209,  secU6n  17"  (same  as  section 
4949).  Webster's  Case,  8  Grat.  702. 

As  to  the  old  law  in  regard  to  insolvent  debtor's  oath  discharging  the 
person  taking  it,  see  Quinllng's  Case,  2  Va.  Cas.  494;  Chapman's  Case, 
1  Va.  Cas.  138. 

See  Shiflett's  Case,  90  Va.  389,  18  S.  E.  838. 

See.  4960.  When  and  how  prisoner  hired  out  to  pay  fine. — If  any 
person  be  sentenced  to  confinement  in  jail  until  he  pay  a  fine  and . 
the  costs  of  prosecution,  or  be  confined  in  jail  under  a  capias  pro 
fine,  the  sheriff  of  the  county  or  the  sergeant  of  the  corporation  in 
whose  jail  he  is  confined,  may,  with  the  assent  in  writing  of  the 
prisonerj  hire  him  for  such  length  of  time,  not  exceeding  six  months, 
as  may  be  agreed  on,  to  any  person  who  will  agree  to  pay  the  whole 
fine  and  costs.  (Code  1887,  §  4072.) 

Sec.  4961.  The  obligation  to  be  taken  from  hirer ;  where  returned ; 
how  endorsed  by  clerk;  to  have  effect  of  judgement;  prisoner  refna- 
isifg  to  keep  contract  to  be  remanded  to  jail:  liability  of  obligors  not 
affected  thereby. — The  officer  shall  take  from  the  hirer  an  obligation 
to  the  Commonwealth,  with  surety,  for  the  payment  of  the  fine 
and  costs,  and  return  the  same  forthwith  to  the  clerk's  office  of 
the  circuit  court  of  the  county  or  corporation  court  of  the. city 
in  whose  jail  the  prisoner  is  confined.  The  clerk  shall  endorse 
on  the  obligation  the  date  of  its  return,  and,  from  the  time  it  is  re- 
turned it  shall  have  the  force  and  effect  of  a  judgment,  but  na 
execution  shall  issue  thereon  until  after  motion  upon  notice  to  the 
obligors  therein.    If  the  prisoner  refuse  to  comply  with  the  con- 
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tract  of  hiring,  on  the  affidavit  of  the  hirer  a  capias  pro  fine  may 
issne,  and  the  prisoner  be  remanded  to  jail.  Such  refusal  shall  not 
affect  the  liability  of  the  obligors  in  such  obligation,  but  any  part 
of  the  fine  or  costs  that  is  paid  shall  be  a  credit  thereon.  (Code 
1887,  §  4073;  1902-3-4,  p.  628.) 

S«c.  4952.  How  person  confined  in  jail  by  court  <»r  justice  until 
fine  is  paid,  or  tmder  capias  pro  fine,  released. — When  a  person  is 
confined  in  jail  by  order  of  any  court  or  justice  until  he  pay  a  fine 
and  the  costs  of  prosecution,  or  the  costs  where  there  is  no  fine, 
or  under  a  capias  pro  fine,  on  application  to  the  circuit  court  of 
the  county  or  corporation  court  of  the  city  where  confined,  or  to 
the  judge  thereof  in  vacation,  such  court,  or  judge  in  vacation,  as 
the  case  may  be,  if  to  such  court  ot  judge  it  shair  appear  proper, 
may  order  the  person  to  be  released  from  imprisonment  without 
the  payment  of  the  fine  and  costs,  or  costs  where  there  is  no  fine, 
and  he  shall  not  thereafter  be  imprisoned  for  failure  to  pay  the 
fine  and  costs  or  costs  in  that  case:  but  the  attorney  for  the  Com- 
monwealth of  said  county  or  city  shall  have  five  days'  notice  of  such 
application.  (Code  1887,  §  4074;  1895-6,  p.  686;  1902-3-4,  p.  658.) 

If  the  physiical  condition  of  the  defendant  is  such  that  further  im- 
prisonment would  be  of  serious  detriment  to  his  health,  that  Is  a  matter 
10  be  addressed  to  the  court  which  convicted  him,  or  the  judge  in  raca- 
tion.  If  it  shall  appear  proper,  he  may  be  released  from  prison  "without 
the  payment  of  the  sum  mentioned  in  the  execution."  Until  this  is  dono 
in  the  mode  prescribed  by  law,  he  is  liable  to  all  the  penalties  which  the 
Commonwealth  may  lawfully  enforce.  Wilkerson  v.  Allan,  23  Grat. 
10,  20. 

Sec.  4963.  How  person  confined  in  jail  by  court  or  justice  until 
fine  is  paid  released;  limitation  of  confinement. — ^If  a  person  is  con- 
fined in  jail  by  order  of  any  court  or  justice  until  his  fine  and 
costs,  or  costs  where  there  is  no  fine,  are  paid,  or  under  a  capias  pro 
fine,  such  confinement  shall  not  exceed  ten  days  when  the  fine  and 
costs,  or  costs  where  there  is  no  fine,  are  less  than  five  dollars,  when 
less  than  ten  dollars  it  shall  not  exceed  twenty  days,  when  less  than 
twenty-five  dollars  it  shall  not  exceed  one  month,  when  less  than 
fifty  dollars  it  shall  not  exceed  two  months,  and  in  no  case  shall 
the  confinement  exceed  three  months.  The  jailer  upon  commitment 
shall  note  the  amount  of  fine  and  costs,  or  costs  where  there  is  no 
fine,  and  the  date  of  commitment,  and  shall,  without  further  order 
or  direction,  release  the  defendant  from  jail  promptly  upon  the  ex- 
piration of  the  limitation  above  prescribed,  and  said  defendant 
shall  not  thereafter  be  imprisoned  for  failure  to. pay  the  fine  and 
costs,  or  costs,  in  that  case;  but  nothing  herein  or  in  the  preceding 
section  shall  prevent  the  issue  of  a  writ  of  fieri  facias  after  such  re- 
lease from  jail.     (Code  1887,  §  4075;  1895-6,  p.  686.)        ,         ' 

From  this  section  it  appears  that  the  fines  and  costs  are  not  satis- 
fled  by  the  Imprisonment,  which  is  but  a  means  of  enforcing  payment, 
and  the  punishment  is  not  complete  until  the  Judgment  of  the  court  htm 
been  fully  discharged.    Quillin's  Case,  106  Va.  874,  54  S.  K.  333. 
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CHAPTER  107. 
T«x»tl<m  Mid  Allowance  of  Costs  in  Otmlnal  Osses. 


See.  Sec 

4954.  When  Jailor  to  Bammon 
suard  tor  Jail;  allowance 
therefor  by  court.  4961. 

496B.  When  paid  by  county  or  cor- 
poration; when  by  the  State. 

4956.  Medical     attendance,    medi-       4962. 

elnas,  and  clothing  tor  prta- 

onera  In  Jail,  and  allowance       4963. 

to  analytical  chemist. 

4957.  Allowance  to  witnesses. 

4958.  When      prosecutor     to    pay       4964. 
witnesses. 

4959.  When    Commonwealth    pays 

witnesses  In  case  of  mlsde-       4965. 
mean  or. 

4960.  Compensation   to   officer   for       4966. 

services    in    certain    cases. 


where  no  other  compensa- 
tion is  provided. 
By  whom  certificate  of  al- 
lowance to  be  made;  vouch- 
ers to  accompany  it. 
What  entry  of  certificate  of 
allowance  to  state. 
Justice,    etc.,   to  certify    to 
clerk  costs  of  proceedings  in 
criminal  cases  before  them. 
Clerk  to  make  up  statement 
of  the  whole  cost,  and  Issue 
execution  therefor. 
Claims     not     presented     in 
time,  to  be  disallowed. 
Of  fees  of  attorneys  lor  the 
Commonwealth. 


Sec.  4954.  When  jailor  to  smnmon  guard  for  jail;  allowance 
therefor  by  conrt.^ — ^When  ordered  by  the  court  to  do  so,  or  it  is  in 
his  own  opinion  necessary  for  the  safe-keeping  of  a  prisoner  under 
charge  of,  or  sentence  for,  crime,  the  jailor  shall  summon  a  suffi- 
cient guard,  and  the  circuit  court  of  the  county,  or  the  corpora- 
tion court  of  the  city  in  which  the  jail  is,  may  allow  therefor  so 
much  as  it  deems  proper,  not  exceeding  one  dollar  per  day  for 
each  man.     (Code  1887,  §  4077.) 

Revisors*  Note.— FV>r  an  act  affecting  this  section,  see  Acts  1918, 
dutptOT  164,  p.  802. 

Sec.  4966.  When  paid  by  connty  or  corporation;  when  by  the 
State. — The  said  circuit  or  corporation  court,  before  certifying  any 
allowance,  shall  inquire  into  the  condition  of  the  jail ;  if  it  appear 
that  a  guard  was  necessary,  because  of  the  insecurity  of  the  jail,  it 
shall  order  the  allow^ance  to  be  certified  to  the  board  of  supervisors 
of  the  county  or  council  of  the  corporation,  and  it  shall  be  charge- 
able to  such  county  or  corporation ;  but  if  otherwise,  and  the  guard 
was  necessary,  the  allowance  shall  be  certified  for  payment  out  of 
the  treasury.    (Code  1887,  §  4078.) 

Sec.  4966.  Medical  attendance,  medicines,  and  clothing  for  prison- 
«n  in  jail,  and  allowance  to  analytical  chemist. — ^A  court  may  ap- 
point a  physician  to  attend  prisoners  in  its  jail,  and  make  him  a 
reasonable  allowance,  not  exceeding  seventy-five  cents  per  day  for 
each  day  he  attends  a  patient.  When  he  attends  more  than  one 
patient  a  day,  there  may  be  allowed  fifty  cents  per  day  for  each 
additional  patient.  A  court  may,  when  a  person  in  its  jail  charged 
with  or  convicted  of  an  oifense  is  unable  to  provide  himself  with 
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necessary  medicines,  or  with  sufficient  clothing,  allow  for  such  med- 
icines ;  and  may  direct  the  jailor  to  provide  him  clothing,  and  allow 
therefor  not  exceeding  ten  dollars  in  one  j'ear.  It  may  also  make 
an  allowance,  not  to  exceed  twenty-five  dollars,  as  compensation  to 
any  physician  or  analytical  chemist  for  making  an  analysis  to 
discover  poison  in  any  criminal  case.  Allowances  under  thJls  section 
shall  be  paid  out  of  the  treasury,  except  that  no  allowance  shall  be 
made  or  paid  for  medicines  furnished  such  prisoner  iinless  the 
account  therefor  is  certified  by  the  physician  for  the  jail  to  be  c»»r- 
reet,  and  where  clothing  is  obtained  for  prisoners  worked  in  the 
chain  gang  of  any  city  or  town,  such  clothing  shall  be  paid 
for  out  of  the  treasury  of  such  county,  city,  or  town.  (Code  1887, 
§  4079;  1901-2,  p.  758;  1902-3-4,  p.  21.) 

Bevisors'  Note. — ^Formerly,  the  word  "county"  appeared  before 
"city,"  found  in  line  two  from  the  bottom  of  the  text.  Chain  gangs  for 
counties  having  been  abolished  (see  revisors'  note  to  section  2088)  this 
word  has  been  omitted.  The  second  paragraph  of  the  act  of  1902-8-4 
has  been  eliminated  as  having  served  its  purpose. 

Cited,  but  not  construed.  Price  v.  Smith,  93  Va.  14,  18,  24  S.  B.  474. 

As  to  duty  of  jailer  in  regard  to  heating  Jail,  see  Price  v.  Smith,  93 
Va.  18,  24  S.  E.  474. 

Sec.  4967.    Allowance  to  witnesses. — Sections  thirty-five  hundred 

and  twenty-nine  to  thirty-five  hundred  and  thirty-two,  inclusive, 

shall  apply  to  a  person  attending  as  a  witness,  under  a  recognizance 

or  summons  in  a  criminal  case,  as  well  as  to  a  person  attending 

under  a  summons  in  a  civil  case,  except  that,  in  a  criminal  case,  a 

witness  who  travels  over  fifty  miles  to  the  place  of  attendance,  shall 

have  for  each  day's  attendance  one  dollar,  instead  of  fifty  cents; 

and  a  person  residing  out  of  this  State,  who  attends  a  court  therein 

as  a  witness,  shall  be  allowed  by  said  court  a  proper  compensation 

for  attendance  and  travel  to  and  from  the  place  of  his  abode,  the 

amount  of  the  same  to  be  fixed  by  the  said  court.    (Code  1887,  § 

4080.) 

Sec.  4958,    When  prosecutor  to  pay  witnesses. — The  sum  to  which 

a  witness  is  entitled,  who  attends  for  the  Commonwealth,  and  any 
other  legal  charges  incurred  in  a  case  wherein  there  is  a  prose- 
cutor, shall  be  paid  by  such  prosecutor  as  if  he  were  plaintiff  in 
the  case,  unless  there  be  a  judgment  against  the  defendant.  (Code 
1887,  §  4081.) 

Where  an  Indictment  was  quashed  because  one  of  the  grand  Jurors 
was  not  competent  to  serve  as  a  grand  Juror,  the  voluntary  prosecutor 
was  required  to  pay  the  costs.     St.  Clair's  Case,  1   Grat.  656. 

For  W.  Va.  decisions  on  similar  statute,  see  JutitlB'  Annotations, 
chapter  161,  section  6. 

Sec.  4959.  When  Commonwealth  pays  witnesses  in  case  of  misde- 
UManor. — ^Payment  shall  not  be  made  out  of  the  treasury  to  a  witness 
attending  for  the  Commonwealth  in  any  prosecution  for  a  misde- 
meanor unless  it  appears  that  the  sum  to  which  the  witness  is  en- 
titled cannot  be  obtained  (if  it  be  a  case  wherein  there  is  a  prose- 
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eator  and  the  defendant  is  convicted)  by  reason  of  the  insolvency 
of  the  defendant,  or  if  it  be  a  case  in  which  there  is  no  prosecutor 
by  reason  of  the  acquittal  or  insolvency  of  the  defendant  or  other 
pause :  provided,  that  not  more  than  three  witnesses  shall  be  paid  out 
of  thje  State  treasury  in  any  case  of  misdemeanor  tried  before  a 
justice.    (Code  1887,  §  4082 ;  1897-8,  p.  829.) 

Sec.  4960.  Compensation  to  ofker  for  aervioes  in  certain  oaaei, 
wbsire  no  other  compeiuation  is  provided. — ^A  sheriff  or  other  ofS- 
cer,  for  traveling  oat  of  his  county  or  corporation  to  execute  process 
in  a  criminal  case,  and  doing  any  act  in  the  service  thereof,  for 
which  no  other  compensation  is  provided,  shall  receive  therefor,  oui 
of  the  treasury,  such  compensation  as  the  court  from  which  the 
process  issued  may  certify  to  be  reasonable.  When  in  a  criminal  case 
an  officer  or  any  person  renders  any  other  service,  for  which  no 
specific  compensation  is  provided,  the  court  in  which  such  case  is, 
may  allow  therefor  what  it  deems  reasonable,  and  such  allowance 
shall  be  paid  out  of  the  treasury  from  the  appropriation  for  criminal 
charges  on  the  certificate  of  the  court  stating  the  nature  of  the  serv- 
ice. This  section  shaU  not  prevent  any  payment  under  section  twen- 
ty-one hundred  and  seventy-six,  which  could  have  been  made  if  this 
section  had  not  been  enacted.    (Code  1887,  §  4083.) 

Revlaors'  Note. — In  line  seven  of  the  text  the  words  "or  any  per* 
son"  luive  been  Inserted,  so  as  not  to  restrict  the  allowance  to  an  OF- 
FICEIR. 

Sec.  4961.  By  whom  certificate  of  allowance  to  be  made;  vouch- 
ers to  accompany  it. — The  certificate  required  by  section  thirty-five 
hundred  and  four,  shall,  when  the  payment  is  to  be  to  a  clerk,  be 
from  the  court  whereof  he  is  clerk,  and  when  it  is  to  be  to  a  sheriff 
or  other  oflScer,  from  the  court  in  which  the  prosecution  is,  or  to 
which  a  justice  shall  certify,  as  hereinafter  mentioned.  Any  other 
expense  incident  to  a  proceeding  in  a  criminal  case  which  is  payable 
out  of  the  treasury  otherwise  than  under  the  preceding  section,  or 
under  section  twenty-one  hundred  and  seventy-six,  shall  be  certi- 
fied by  the  court.  If  it  be  a  justice  exercising  jurisdiction,  it  shall 
be  certified  by  such  justice  to  the  circuit  or  corporation  court  before 
which  he  qualified,  which  court  shall  certify  the  same,  if  it  appears 
to  be  correct,  to  the  Auditor.  With  the  certificate  of  allowance  there 
shall  be  transmitted  to  the  Auditor  of  Public  Accounts  the  vouchers 
on  which  it  is- made.  The  court,  in  passing  upon  any  account  for 
fees  or  expenses  required  to  be  certified  by  it  under  this  section, 
before  certifying  the  said  account,  may,  in  its  discretion,  require 
proof  of  the  correctness  of  any  item  thereof,  notwithstanding  the 
affidavit  of  the  party  in  whose  favor  such  account  is.  In  all  cases 
the  justice  of  the  peace  shall  file  with  his  account  a  copy  of  the 
warrant  on  which  his  proceedings  were  had.  (Code  1887,  §  4084; 
1897-8,  p.  709.) 

RevlstMV*   Note. — The   third   sentence   of  this   section   is   new,    and 
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there  are  some  consequential  changes.     See  discussion  of  fonner  sectlOB 
In  18  Va.  Law  J.  405. 

Sec.  4962.  What  entry  of  certificate  of  allowance  to  state. — The 
entry  of  such  certificate  of  allowance  shall  state  how  much  thereof 
is  on  account  of  each  person  prosecuted.    (Code  1887,  §  4085.) 

Sec.  4963.  Justice,  etc.,  to  certify  to  clerk  costa  of  proceedin^fB  in 
oriminal  cases  before  them. — ^A  justice,  before  whom  there  is  any 
proceeding  in  a  criminal  case,  shall  certify  to  the  clerk  of  the  court 
of  his  county  or  corporation,  and  a  judge  or  court  before  whom 
there  is,  in  a  crimmal  case,  any  proceeding  preliminary  to  convic- 
tion in  another  court,  upon  receiving  information  of  the  conviction 
from  the  clerk  of  the  court  wherein  it  is',  shall  certify  to  such  clerk 
all  the  expenses  incident  to  such  proceedings,  which  are  payable  out 
of  the  treasury.     (Code  1887,  §  4086.) 

Sec.  4964.  Cleric  to  make  up  statement  of  whole  cost,  and  issno 
execution  therefor. — ^In  every  criminal  case,  the  clerk  of  the  court 
in  which  the  accused  is  convicted,  or,  if  the  conviction  be  before  a 
justice,  the  clerk  to  which  the  justice  certifies  as  aforesaid,  shall,  as 
soon  as  may  be,  make  up  a  statement  of  all  the  expenses  incident 
to  the  prosecution,  including  such  as  are  certified  under  the  preced- 
ing section,  and  execution  for  the  amount  of  such  expenses  shall  be 
issued  and  proceeded  with ;  and  chapter  one  hundred  and  two  shall 
apply  thereto  in  like  manner  as  if,  on  the  day  of  completing  said 
statement,  there  was  a  judgment  in  such  court  in  favor  of  the  Com- 
monwealth against  the  accused  for  the  said  amount  as  a  fine.  (Code 
1887,  §  4087.) 

Where  there  la  a  judgment  in  favor  of  the  Commonwealth  for  a 
fine  and  costs,  the  writ  of  capias  pro  flne  may  issue  for  the  fine  and  the 
costs;  but  where  the  Judgment  is  for  the  costs  without  a  flne,  the  writ 
is  not  a  proper  process  to  enforce  the  judgment.  Webster's  Case,  8  Orat. 
702. 

The  costs  and  expenses  for  which  the  convict's  estate  was  made  liable 
by  the  enactment  of  this  statute  were  those  with  which  the  Common- 
wealth was  chargeable,  such  as  jail  fees,  charges  for  dieting,  guards 
and  transportation  accruing  before  conviction,  compensation  to  witnesses 
to  jurors,  fees  to  constables  for  arresting  accused  and  summoning  wit- 
nesses.   Anglea's  Case,  10  Grat.  706. 

Sections  3504,  3506.  3506,  3608  provide  for  the  payment  out  of 
the  treasury  of  fees  in  criminal  cases  to  attorney  for  the  Commonwealth, 
clerk,  justice,  sheriff,  etc.,  thereby  changing  the  statute  upon  which  was 
founded.     Anglea's  Case,  10  Orat.  706. 

Under  this  section  the  accused,  in  every  criminal  case,  is  liable  for 
the  costs  of  his  conviction,  without  any  formal  entry  of  the  judgment 
therefor.  The  clerk  of  the  court  is  required  to  make  up  a  statement  of 
all  expenses  incident  to  the  prosecution  and  to  issue  execution  therefor 
as  though  judgment  had  been  rendered  therefor  in  favor  of  the  Common- 
wealth against  the  accused  as  a  flne.  The  costs  are  no  part  of  the  punish- 
ment of  the  accused,  but  are  given  simply  to  r^mburse  the  State  for 
necessary  expenditures  in  the  enforcement  of  its  violated  laws.  Com.  v. 
McCue's  Executors,  109  Va.  302,  63  S.  B.  1066T 

A  prisoner  convicted  of  felony,  and  obtaining;  a  writ  of  error  from  the 
Court  of  Appeals,  where  the  judgment  is  affirmed,  is  not  responsible  for 
the  fees  of  the  clerk  or  the  Attorney-General.     Finch's  Case,  14  Grat  643. 

Laws  of  costs  are  not  to  be  interpreted  as  penal  laws,  and  payment 
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of  costs  is  no  part  of  the  sentence  of  the  court;  therefore  a  pardon,  by 
the  Governor  of  one  convicted  of  felony  does  not  release  hira  from  costs 
for  which  an  execution  had  previously  issued.  Anglea's  Case,  10  Orat. 
696,  701,  702. 

For  modes  of  recovering  fines  and  enforcing  payment  into  treasury, 
see  chapter  102. 

For  W.  Va.  diadslons  on  similar  statute,  see  Justis'  Annotations, 
chapter  161,  section  11. 

See.  ^66.    Claims  not  preMnted  in  time,  to  be  diaaUowed, — ^If 

by  reason  of  the  failure  of  a  person  to  present  his  claim  in  due  time, 
a  sum  be  not  included  in  such  execution,  which  would  have  been, 
included  if  so  presented,  such  claim,  unless  there  be  good  cause 
for  the  failure,  shall  be  disallowed.    (Code  1887,  §  4088.) 

Sec.  4866.  Of  fees  of  attorneys  for  the  CommonWealtli. — No  fee 
to  an  attorney  for  the  Commonwealth  shall  be  payable  out  of  the 
treasury,  unless  it  be  expressly  so  provided.    (Code  1887,.  §  4089.) 


OHAPTEB  198. 
General  Provisiona  «s  to  Prooeedlnss  in  Oriminal  Gases. 


4967.  Judges  to  set  criminal  cases 

for  trial. 

4968.  Proceedings  against  Indians.       4977. 

4969.  Attorney  for  Commonwealth 

may  issue  summons  tor  wit-      4978. 
nesses    in    criminal    cases; 
proviBions    which    apply    to 
criminal    as  well    as   civil 
cases;  exception.  4979. 

4970.  Appointment  of  special  pros- 

ecuting attorneys. 

4971.  Prosecution  of  criminal  cases      4980. 

removed  from  the  State  to      4981. 
the    Federal    courts    under 
section  six  hundred  and  for- 
ty-three    of     the     Revised       4982. 
Statutes     of     the     United 
States;    costs. 

4972.  Recognizance  to  be  required 

in  case  of  ball.  4983. 

4973.  How  recognizances  payable; 

penalty  and  condition;  when       4984. 
surety  required;  when  dis- 
pensed with;  what  order  of 
court  to  state.  498S. 

4974.  Every  recognizance  to  con- 

tain waiver. 

4976.  How  recognizances  taken 
tor  insane  person  or  one  un- 
der disabiUty.  4986, 

4976.  Person  {ailing  to  give  recog- 


nizance to  be  committed  to 
jail;  when  discharged. 

Where  recognizance  taken 
out  of  court  to  be  sent. 

Where  default  recorded;  how 
process  issued  on  recogni- 
zance;   when   copy  may  be 

used  in  place  of  original. 

Surety  discharged  on  pay- 
ment ot  amount,  etc.,  -into 
court. 

How  penalty  remitted. 

Defects  In  form  of  recogniz* 
ance  not  to  defeat  action  or 
Judgment. 

How  surety  in  recognizance 
may  surrender  principal, 
and  be  discharged  from  lia- 
bility. 

The  proceeding,  when  surety 
surrenders   accused. 

Fine  on  Juror  summoned  on 
inquest  and  failing  to  at- 
tend. 

No  fine  to  be  imposed  on 
Juror,  witness,  or  other  per- 
son, unless  present,  or  fail- 
ing to  appear  after  service 
ot  a  rule. 

Enforcement   of  forfeitures. 
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See.  4967.  Judges  to  set  criminal  cases  for  trial. — It  shall  be  the 
duty  of  the  judge  of  each  circuit  and  corporation  court  to  fix  a  day 
of  his  court  when  the  trial  of  criminal  cases  will  commence,  and  to 
make  such  general  or  special  order  in  reference  thereto,  and  to  the 
summoning  of  witnesses,  as  may  seem  proper;  but  this  section  shall 
not  be  so  construed  as  to  deprive  the  court  of  the  right  to  proceed 
with  the  trial  of  any  case  at  the  same  term  at  which  an  indictment 
is  found,  provided  the  defendant  is  in  actual  custody  or  out  on  baiL 
(1889-90,  p.  79;  1902-3-4,  p.  862.) 

This  statute  is  merely  directory,  and  an  omissioc  to  comply  with  it  !■ 
no  ground  to  set  aside  a  verdict.     Hall's  Case,  89  Va.  171,  16  S.  E.  517. 

The  object  of  this  requirement  is  to  insure  a  speedy  trial,  for  the 
benefit  of  the  accused  no  less  than  for  the  Commonwealth,  Hall's  Case, 
89  Va.  171,  16  S.  E.  517;  Benton's  Case,  9U  Va.  328,  832,  18  S.  E.  282. 

Seo.  4968.     Pitxseedings  against  Indians. — In  a  criminal  ease 
against  an  Indian,  or  a  person  of  Indian  descent,  the  proceeding 
shall  be  as  against  a  white  person.    (Code  1887,  §  4090.) 
See  Scott's  Case,  10  Grat.  749. 

Seo.  4969.  Attorney  for  Oommonwealth  may  issue  summons  for 
witnesses  in  criminal  cases;  provisions  whicli  apply  to  criminal  aa 
well  as  civil  cases ;  exception. — In  a  criminal  case,  a  summons  for  a 
witness  may  be  issued  by  the  attorney  for  the  Commonwealth.  Sec- 
tion sixty-two  hundred  and  seventeen  and  the  sections  following 
to  sixty-two  hundred  and  twenty-two,  inclusive,  shall  apply  to  a 
criminal  as  well  as  a  civil  case  in  all  respects,  except  that  a  witness 
in  a  criminal  case  shall  be  obliged  to  attend,  and  may  be  proceeded 
against  for  failing  so  to  do,  although  there  may  not  previously 
have  been  any  payment,  or  tender  to  him  of  anything,  for  attend- 
ance, mileage,  or  tolls.     (Code  1887,  §  4091.) 

Sec.  4970.  Appointment  of  special  prosecuting  attorneys. — ^In  any 
case  of  felony  or  misdemeanor  pending  in  any  circuit  or  corpora- 
tion court  of  this  State  in  which  the  Commonwealth's  attorney  is 
so  situated  that  it  is  improper  or  impossible  for  him  to  act,  the 
court,  of  its  own  motion,  or  the  judge  thereof  in  vacation,  shall  have 
authority  to  appoint  a  special,  prosecuting  officer  for  that  case,  who 
shall  have  all  the  powers  and  privileges  of  the  regular  Common- 
wealth's attorney  and  receive  the  same  compensation.  (1897-8,  p. 
929;  1899-00,  p.  85;  1902-3-4,  p.  567.) 

Revisors*  Note. — The  words  "or  imipossible"  toand  In  line  four  of  the 
text  are  new. 

Sec.  4971.  Prosecution  of  criminal  cases  removed  from  the  State 
to  the  Federal  courts  under  section  six  hundred  and  forty-three  of 
the  Bevised  Statutes  of  the  United  States;  costs. — ^Where  any  person 
indicted  in  the  courts  of  this  State  for  a  violation  of  its  laws,  has 
his  case  removed  to  the  district  court  of  the  United  States  under 
section  six  hundred  and  forty-three  of  the  Revised  Statutes  of  the 
United  States,  it  shall  be  the  duty  of  the  attorney  for  the  Com- 
monwealth for  the  county  or  city  in  which  any  such  indictment  is 
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found  to  prosecute  any  such  case  in  the  United  States  District  Court 
to  which  the  same  shall  be  so  removed,  and  for  his  services  in 
this  behalf  he  shall  be  paid  a  fee  of  fifty  dollars  for  each  case  tried 
by  him  in  snch  United  States  District  Court,  and  mileage  at  the  rate 
now  allowed  by  law  to  the  members  of  the  General  Assembly  for 
all  necessary  travel  in  going  to  and  returning  from  such  court 
to  be  paid  on  his  account  when  approved  by  the  Attorney-General 

A  per  diem  of  one  dollar  and  fifty  cents  for  each  day  of  actual 
attendance  upon  such  United  States  District  Court  and  mileage  of 
five  cents  a  mile  for  every  mile  of  necessary  travel  in  going  to  and 
returning  from  such  court  shall  be  paid  out  of  the  treasury  to 
each  witness  for  the  Commonwealth  in  every  such  case  upon  ac- 
counts therefor  against  the  Commonwealth,  certified  by  the  attor- 
ney for  the  Commonwealth  prosecuting  such  case  and  approved  by 
the  Attorney-General. 

It  shall  not  be  the  duty  of  the  Attorney-General  to  appear  for 
the  Commonwealth  in  such  cases  unless  he  can  do  so  without  inter- 
fering with  the  efficient  discharge  of  the  duties  imposed  upon  him 
by  law;  but  he  may  appear  with  the  attorney  for  the  Common- 
w^ealth  prosecuting  such  case  in  any  case  when  the  interests  of  the 
Commonwealth  may  in  his  judgment  require  his  presence. 

The  Auditor  of  Public  Accounts  shall  from  time  to  time  draw 
his  warrants  upon  the  treasury  in  favor  of  the  parties  entitled  to 
be  paid  the  above  compensation  and  expenses,  or  their  assigns,  upon 
bills  certified  and  approved  as  above  prescribed.  (1902-3-4,  p. 
64.) 

Bee.  4972.    Becognizance  to  be  required  in  case  of  bail. — A  court, 
judge,  or  justice,  letting  any  person  to  bail,  shall  require  recog- 
nizance to  be  given.     (Code  1887,  §  4092.) 
Revlsors'  Note. — The  word  "jnstioe"  Is  new. 
Cited,  but  not  construed.  Cannon's  Case,  96  Va.  675,  32  S.  E.  33. 

Bee.  4973.  How  recogoizancei  payable;  penalty  and  condition; 
when  snrety  required;  when  dispensed  with;  what  order  of  court  to 
state. — ^Recognizances  in  criminal  cases  shall  be  payable  to  the  Com- 
monwealth of  Virginia.  Every  recognizance  under  this  chapter  or 
under  chapter  one  hundred  and  eighty-nine  and  the  chapters  fol- 
lowing to  one  hundred  and  ninety-seven,  inclusive,  shall  be  in  such 
sum  as  the  court  or  officer  requiring  it  may  direct.  If  it  be  to 
answer  for  a  misdemeanor  or  if  required  of  a  witness  it  shall  be  with 
or  without  security  as  the  court  or  officer  may  direct;  but  in  all 
other  cases  shall  be  with  security  deemed  sufficient  by  the  court  or 
officer  taking  it.  The  condition  when  it  is  taken  of  a  person  charged 
with  a  criminal  offense  shall  be  that  he  appear  before  the  court, 
judge,  or  justice  before  whom  the  proceedings  on  such  charge  will 
be  at  such  time  as  may  be  prescribed  by  the  court  or  officer  taking  it 
to  answer  for  the  offense  with  which  such  person  is  charged,  and 
when  it  is  taken  of  a  witness  in  a  case  against  any  such  person  shall 
be  that  he  so  appear  to  give  evidence  on  such  charge,  and  in  either 
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case  shall  be  that  the  person  or  witness  shall  not  depart  thence  with- 
out the  leave  of  said  court,  judge,  or  justice;  when  taken  for  any 
other  purpose  than  to  appear  so  to  answer  or  give  evidence  it  shall 
be  with  condition  that  the  person  of  whom  it  is  taken  shall  keep 
the  peace  and  be  of  good  behavior  for  such  time  not  exceeding  one 
year  as  the  court  or  ofiScer  requiring  it  may  direct;  and  if  such 
court  or  officer  direct,  it  may,  when  taken  of  a  person  so  charged,  be 
with  condition  for  so  keeping  the  peace  and  being  of  good  behavior 
in  addition  to  the  other  conditions  of  his  recognizance.  And  when 
such  recognizance  is  taken  by  a  court  of  a  person  to  answer  a  charge 
or  of  a  witness  to  give  evidence  it  shall  be  sufficient  for  the  order 
of  the  court  taking  said  recognizance  to  state  that  the  party  or 
parties  recognized  were  duly  recognized  in  such  sum  as  the  court 
may  have  directed  with  such  surety  as  the  court  may  have  accepted 
for  his  or  their  appearance  before  such  court  at  such  time  as  may 
have  been  prescribed  by  the  court  to  answer  for  the  offense  with 
which  such  person  is  charged  or  to  give  evidence,  as  the  case  may 
be.     (Code  1887,  §  4093;  1895-6,  p.  254;  1897-8,  p.  846.) 

IVhat  recognizance  most  show. — The  recognizance  should  show  on  ita 
face  that  the  condition  it  contains  is  to  do  some  act  tor  the  performance 
of  which  such  an  obligation  may  be  properly  taken,  and  that  the  court 
or  officer  before  whom  It  Is  taken  has  authority  to  act  In  cases  of  that 
general  character.  Cannon's  Case,  96  Va.  673,  576,  32  S.  E.  33;  Archer's 
Case,  10  Grat.  638;  Bias  v.  Floyd,  7  Leigh  640. 

Condition  of  recognizance  in  criminal  case — Noncompliance  with 
statute. — ^A  recognizance,  with  condition  that  the  principal  shall  "per- 
sonally appear  in  this  court  on  the  first  day  of  the  next  term,  and  sur- 
render himself  Into  custody,  and  not  depart  thence  without  the  leave  of 
this  court,"  is  void,  because  not  a  substantial  compliance  with  this  section 
requiring  him  "to  answer  for  the  ofCense"  with  which  he  is  charged. 
Com.  T.  Fulks,  94  Va.  685,  687,  27  S.  K.  498. 

And  so  a  recognizance  "to  answer  the  judgment  of  this  court"  is 
not  in  compliance  with  this  section.  Cannon's  Case,  96  Va.  573,  32  S. 
B.  33. 

The  condition  of  a  recognizance  that  the  accused  shall  "do  end  recbive 
what  should  be  enjoined  him  by  the  court"  Is  without  authority  and  void. 
Bias  V.  Floyd,  7  Leigh  640,  648. 

Same— Substantial  compUance.^The  condition  of  a  recognizance  of 
one  accused  of  felony  was  for  his  personal  appearance  "to  answer  the 
charge  against  him."  This  substantially  complies  with  this  section. 
Allen's  Case,  90  Va.  356,  18  S.  E.  437.  See,  also,  Archer's  Case,  10  Grat. 
627;  Bolanz's  Case,  24  Grat.  31.     Also  see  section  4981  and  notes. 

Generally.— For  objections  to  the  form  of  a  recognizance  not  in- 
validating the  same,  see  Gedney's  Case,  14  Grat.  318. 

For  scire  facias  on  a  recognizance,  see  Archer's  Case,  10  Grat.  627. 

For  alteration  of  recognizance  by  interlineation,  and  rule  in  regard 
thereto,  see  Bias  v.  Floyd,  7  Leigh  640,  footnote  Va.  Rep.  Anno. 

For  authority  of  the  county  court  to  require  a  party  to  enter  a  recog- 
nizance to  keep  the  peace,  see  WeUing's  Case,  6  Grat.  670.  See  sections 
4789,  4796. 

For  circumstances,  such  as  sickness  of  principal,  on  account  of 
which  the  court  may  spare  the  recognizance  and  decline  to  award  the 
scire  facias,  see  Craig's  Case,  6  Rand.  731. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  162,  section  3. 
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Sec.  4974.  Every  recognizance  to  contain  waiver. — Every  recog- 
nizance  hereafter  made  or  taken  shall  include  such  a  waiver  as  is 
required  by  section  two  hundred  and  seventy-nine  iii  relation  to 
the  bonds  therein  mentioned,  and.  though  such  waiver  be  not  ex- 
pressed in  the  recognizance  it  shall-be  deemed  to  be  included  therein 
in  like  manner  and  with  the  same  efiEect  as  if  it  was- so  expressed. 
(1889-90,  p.  6.) 

Sec.  4976.  How  recognisance  taken  for  insane  person  or  one  un- 
der disalrility. — ^A  recognizance  which  would  be  taken  of  a  person 
but  for  his  or  her  being  insane,  or  a  minor,  may  be  taken  of  another 
person,  and,  without  further  surety,  if  such  other  person  be  deemed 
sufficient.    (Code  1887,  §  4094.) 

Berisors'  Note. — The  words,   "or  »  nuurrled  woman,"  formerly  ap- 
pearing In  this  section,  have  bem  mnltted  in  view  of  chapter  207. 

Sec.  ^76.  Person  failing  to  give  recognizance  to  be  committed  to 
jail;  when  discharged. — ^A  person  not  giving,  and  for  whom  no  other 
person  gives,  a  recognizance  required  shall  be  committed  to  jail.  He 
shall  be  discharged  therefrom  when  such  recognizance  is  given  be- 
fore the  court  or  a  conservator  of  the  peace;  or,  if  it  be  to  appear 
and  give  evidence,  when  such  evidence  is  given;  or,  if  it  be  to 
keep  the  peace  and  be  of  good  behavior,  when  the  period  for  which 
it  was  required  has  elapsed;  or,  in  any  case,  when  the  discharge  of 
such  person  is  directed  by  the  court  in  whose  jail  he  is.  (Code 
1887,  §  4095.) 

See  16  Va.  L.  Reg.  649. 

Sec.  4977.  Where  recognizance  taken  ont  of  court  to  he  sent. — 
A  person  taking  a  recognizance  out  of  court  shall  forthwith  trans- 
mit it  to  the  clerk  of  the  court  for  appearance  before  which  it  is 
taken;  or,  if  it  be  not  for  appearance  before  a  court,  to  the  clerk 
of  the  circuit  court  of  the  county,  or  corporation  court  of  the  city 
in  which  it  is  taken,  and  it  shall  remain  filed  in  the  clerk's  office. 
(Code  1887,  §  4096;  1902-3-4,  p.  623.) 

See.  4978.  Where  default  recorded;  how  process  issued  on  recog- 
nizance; when  copy  may  be  used  in  place  of  original. — When  a  per- 
son, under  recognizance  in  a  criminal  case,  either  as  party  or  wit- 
ness, fails  to  perform  the  condition  thereof,  if  it  be  to  appear  before 
a  court,  his  default  shall  be  recorded  therein,  if  to  appear  before  a 
justice,  his  default  shall  be  entered  By  the  justice  in  the  book  re- 
quired to  be  kept  by  him  under  section  six  thousand  and  twenty- 
four  of  this  Code,  and  the  justice  shall  notify  the  attorney  for  the 
Commonwealth  of  the  same.  The  process  on  every  recognizance 
shall  be  issued  from  the  court  before  which  the  appearance  was  to 
be ;  or,  if  it  be  not  for  such  appearance,  from  the  court  in  which  it 
is  taken,  or  (when  taken  ont  of  court),  in  whose  office  the  recog- 
nizance remains  filed;  and  in  a  proceeding  in  one  court  on  a  recog- 
nizance entered  in  another,  a  copy  thereof  shall  be  evidence  in  like 
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manner  as  the  original  would  have  been  if  entered  in  the  court 
wherein  the  proceeding  is.    (Code  1887,  §  4097.) 

Revlsors'  Note. — The  latter  part  of  the  first  sentence  pertaining  to 
Justices  Is  new. 

For  an  act  relating  to  ball  bonds  and  recognizances  of  soldiers  and 
saUors,  see  Acts  1918,  cbi^ter  aS8,  p.  408. 

Process  on  recognizance— 8cl.  fa. — ^DetDonrrer. — ^A  demurrer  to  scl.  fa. 
upon  a  reco{;nizance  of  special  bail  Is  regular  practice.  Garland  t.  Ellis, 
2  Leigh  555;  Wood's  Case,  4  Rand.  329. 

Sd.  fa.  defective. — ^A  scire  facias,  which  was  issued  on  a  recognizance, 
and  which  merely  set  forth  that  the  defendant  bad  failed  to  perform  the 
condition  of  the  said  recognizance,  without  stating  how  or  In  what 
manner  he  had  broken  bis  recognizance.  Is  defective,  and  ought  to  be 
quashed.     Randolph  v.  Brown,  2  Va.  Cas.  361. 

Purpose  of  scl.  fa. — When  returnable. — The  purpose  of  a  writ  of 
scire  facias  Is  to  give  notice  of  an  application  for  award  of  execution. 
The  writ  may  be  returnable  at  rules  in  the  oflBce,  or  in  court.  It  is  not 
necessary  to  send  the  case  to  rules,  becaus>e  it  does  net  require  a  declara- 
tion or  a  rule  to  plead.  Bolanz's  Case,  24  Qrat.  31,  38.  dee  seotions 
4888,  6066. 

Scl.  fa.  founded  upon  recognizance,  not  on  Judgment  against  prln- 
clpal.^A  scire. facias  against  special  bail  is  founded  upon  the  recogni- 
zance, as  the  gist  of  the  action,  not  upon  the  original  judgment  against 
the  principal.     Garland  v.  Ellis,  2  Leigh  655,  657. 

When  one  scl.  fa.  may  be  sued  out  against  several  bcUI. — ^Where, 
In  a  Joint  action  against  three  obligors,  three  several  persons  undertake, 
by  several  recognizances,  as  special  ball  for  each,  one  sci.  fa.  cannot  be 
sued  out  against  the  three  several  bail.  Garland  v.  Ellis,  2  Leigh  665. 
But  when  the  the  principal  and  bail  have  bound  themselves,  though 
severally,  by  one  and  the  same  instrument,  they  may  be  proceeded  against 
In  one  and  the  same  writ.  Gedney's  Case,  14  Grat.  318,  330;  Garland  v. 
Ellis,  supra,  distinguished.  Id.  See,  also.  Bias  v.  Floyd,  7  Leigh  640; 
Randolph  v.  Brown,  2  Va.  Cas.  361. 

Of  course,  the  scl.  fa.  must  treat  the  recognizance  as  several,  and 
not  joint,  and  the  judgment  must  be  several.  Caldwell's  Case,  14  Grat. 
701. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  162,  section  7. 

Sec.  4979.    Surety  discharged  on  paTment  of  amount^  eto.,  into 

court. — A  surety  in  a  recognizance  may,  after  default,  pay  into  the 

court  from  which  the  process  has  issued,  or  may  issue  thereon,  the 

amount  for  which  he  is  bound,  with  such  costs  as  the  court  may 

direct,  and  be  thereupon  discharged.    (Code  1887,  §  4098.) 

See.  4980.    How  penalty  remitted. — ^When  in  an  action  or  scire 

facias  on  a  recognizance  the  penalty  is  adjudged  to  be  forfeited  the 

court  may  on  an  application  of  a  defendant  remit  the  penalty  or  any 

part  of  it  and  render  judgment  on  such  terms  and  conditions  as  it 

deems  reasonable.     (Code  1887,  §  4099;  1891-2,  p.  562.) 

Our  courts  at  common  law  possessed  and  exercised  a  power  of  dis- 
charging recognizance  before  the  same  was  adjudged  to  be  forfeited.  This 
statute  has  extended  this  power.  Caldwell's  Case,  14  Qrat.  698,  707; 
Craig's  Case,  6  Rand.  731. 

For  circumstances,  such  as  sickness  of  principal,  on  account  of 
which  the  court  may  spare  the  recognizance  and  decline  to  award  the 
scire  facias,  see  Craig's  Case,  6  Rand.  731. 

It  is  a  good,  defense  to  the  scire  facias  that  the  performance  of  the 
recognizance  was  legally  Impossible;  e.  g.,  where  the  principal  cognlzor 
had  been  confined  in  the  penitentiary.  Caldwell's  Case,  14  Orat.  698. 
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702.  LdkewisB  an  act  of  God  preveutins  the  peitonnance  is  a  good  de- 
fense.   Id.  703. 

As  to  defenses  Insufficient  to  relieve  sureties  In  recognizances,  see 
Archer's  Case,  10  Qrat.  627;  Bolanz's  Case,  24  Orat.  31. 

Defenses  to  sci.  fa.  on  recognizance  may  be  made  by  plea,  l>y  peti- 
tion, or  by  motion.     Caldwell's  Case,   14  Orat.   C98. 

For  W.  Va.  decisions  on  similar  statute,  cee  Justis'  Annotations, 
chapter  162,  section  9. 

Sec.  4881.  Dtf ects  in  form  of  reoognizanoe  not  to  defeat  action  <a 
judgment. — No  action  ot  jndgment  on  a  recognizance  shall  be  de- 
feated or  arrested  by  reason  of  any  defect  in  the  form  of  the  recog- 
nizance, if  it  appear  to  have  been  taken  by  a  court  or  officer  au- 
thorized to  take  it,  and  be  substantially  sufficient.  (Code  1887,  § 
4100.) 

It  is  not  necessary  to  aver  tbe  existence  ot  the  particular  tacts 
whicli  show  that  tbe  court  or  officer  had  authority  to  take  it.  Archer's 
Case,   10  Orat.  627. 

The  recognizance  should  not  bind  the  party  to  do  more  than  answer 
the  particular  charge.    Bias  v.  Floyd,  7  Leigh  640. 

Abbreviation  of  name  of  county  in  caption  of  recognizance,  if  there 
be  no  difficulty  in  ascertaining  the  county  intended,  is  not  error.  Oed- 
ney's  Case,  14  Grat.  318. 

If  it  does  not  appear  by  record  that  the  court  or  officer  had  any 
authority  to  take  the  recognizance,  the  recognizance  is  defective.  Ham- 
lett's  Case,  3  Orat.  82;  Wood's  Case,  4  Rand.  329. 

See  notes  to  section  4973,  and  the  following  cases:  Fulks'  Case, 
94  Va.  585,  27  S.  E.  498;  Allen's  Case,  90  V&.  636,  18  S.  E.  437;  Can- 
non's Case,  96  Va.  573,  32  S.  E.  33. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  162,  section  10. 

Sec.  4962.  How  snrety  in  recc^fnizance  may  surrender  principal, 
and  be  discharged  from  liability. — A  surety  in  a  recognizance  may 
at  any  time  take  his  principal  and  surrender  him  to  the  court  or 
jndge  before  whom  the  recognizance  was  taken ;  or,  if  it  was  taken 
by  a  court  which  is  not  in  session,  or  by  a  justice,  to  the  judge  of 
such  court,  or  a  justice  of  the  county  or  corporation  in  which  it  was 
taken ;  whereupon  said  surety  shall  be  discharged  from  liability  for 
any  act  of  the  principal  subsequent  thereto.  (Code  1887,  §  4101.) 
For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  162,  section  11. 

Sec.  ^83.  The  proceeding,  when  surety  surrenders  accused. — If 
the  surrender  be  before  a  judge  or  justice,  he  shall  give  the  surety  a 
certificate  thereof,  and  the  accused  may  be  let  to  bail  anew  for  the 
residue  of  the  term,  or  to  appear  as  before  required,  and  on  failure 
so  to  recognize,  shall  be  committed  to  jail  as  in  other  cases  of  failure 
to  give  bail.  If  the  surrender  be  to  the  court,  it  shall  take  such 
order  as  it  deems  proper.    (Code  1887,  §  4102.) 

Sec.  4864.  Fine  on  jnror  smmnoned  on  inqtiMt  and  failing  to  at- 
tend.— The  name  of  any  person  summoned  by  an  officer,  and  failing 
to  attend,  as  a  juror  upon  an  inquest  out  of  court,  shall  be  re- 
tamed  by  such  officer  to  the  next  term  of  the  court  from  which  the 
process  issued  requiring  such  jury ;  or,  if  there  be  no  such  process, 
to  the  next  term  of  the  court  of  such  officer's  county  or  corporation. 
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Snch  court  shall  fine  such  person,  unless  he  have  a  reasonable  excuse 
for  his  failure,  not  less  than  two  nor  more  than  twenty  dollars.  (Code 
1887,  §  4103.) 

Sec.  4986.  No  fine  to  be  imposed  on  jnror,  witness,  or  other  person, 
unless  present,  or  failings  to  appear  after  service  of  a  rule. — No  court 
or  justice  shall  impose  a  fine  upon  a  juror,  witness,  or  other  person, 
for  disobedience  of  its  process  or  any  contempt,  unless  he  either  be 
present  in  court  or  before  a  justice  at  the  time,  or  shall  have  been 
served  Tvith  a  rule,  returnable  to  a  certain  time,  requiring  him  to 
show  cause  why  the  fine  should  not  be  imposed,  and  shall  have 
failed  to  appear  and  show  cause.     (Code  1887,  §  4104.) 

Morris  t.  Creel,  1  Va.  Cas.  333,  conforms  to  the  rule  of  the  statute. 

Persons  who  intentionally  conceal  tbemselTes  from  the  sheriff,  who 
Is  endeavoring  to  serve  upon  them  a  subpoena  to  attend  the  grand  jury 
as  witnesses,  are  not  guilty  of  contempt.     Deskins'  Case,  4  Leigh  685. 

See  Gregory's  Forms  No.  266. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  162,  section  14. 

Sec.  4986.  Enforcement  of  forfeitures. — ^Any  forfeiture  incurred 
by  a  violation  of  sections  forty-six  hundred  and  seventy-six,  forty- 
six  hundred  and  ninety-three  and  forty-six  hundred  and  ninety- 
four,  may  be  enforced  under  chapter  one  hundred  and  thirty-one 
in  like  manner  as  a  forfeiture  may  be  enforced  thereunder  for  a 
violation  of  any  of  the  provisions  of  chapters  one  hundred  and  twen- 
ty-seven, one  hundred  and  twenty-eight  and  one  hundred  and  thirty, 
except  as  follows:  First,  Section  thirty-three  hundred  and  sixty- 
eight,  and  so  much  of  section  thirty-three  hundred  and  seventy-two 
as  relates  to  section  thirty-three  hundred  and  sixty-eight,  shall  not 
apply  to  the  case ;  Second,  There  shall  be  no  publication  of  the  no- 
tice in  a  newspaper  as  required  by  section  thirty-three  hundred  and 
sixty-seven ;  Third,  If  the  forfeiture  was  incurred  within  the  juris- 
dictional limits  of  a  corporation  having  a  corporaton  or  hustings 
court,  the  information  shall  be  filed  in  such  court  and  the  notice 
posted  at  the  front  door  of  the  court  house  of  said  corporation; 
Fourth,  Any  money,  condemned  as  forfeited,  shall  not  be  sold,  but 
shall  be  disposed  of  by  the  court  in  like  manner  as  the  proceeds  of 
forfeited  property  condemned  and  sold.    (Code  1887,  §  4105.) 
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TITLE  42. 

Ooneurrent  Jurisdiction  of  Justices. 


CHAPTER  199. 


Ooncnrrent  Jnrlsdlctlon  of  Justices  for  the  Trial  of  Offenders  in  Certain 

Cases. 

Sec.  Sec 

4987.  What  criminal  oSenBes  po-  committed  to  Jail  unlesa  let 
lice  Jnatices  and  Josticee  of  to  bail;  Justice  to  return  pa- 
the  peace  may  try.  pers  to  clerk;  circuit,  corpo- 

4988.  ProTiding  trial  Justice  in  all  ration  and  hustings  court  to 
counties  having  a  population  have  the  right  to  amend  the 
In  excess  of  three  hundred  warrant  or  issue  a  new  wat- 
persons  per  square  mile  as  rant. 

shown  by  United  States  cen-  4990.  How  appeal  tried, 

sua;    prescribing   his   Juris-  4991.  When    Judgment    tor    (josts 
diction    in    both    civil    and  given  against  prosecutor., 

criminal  matters,  and  fixing  4992.  To  dispense  with  formal  war- 
.  his  compensation.  rants  in  certain  case^  before 

4989.  Right  of  appeal  to  court  In  the  police  Justices  and  Jus- 

ten    days;    accused    to    be  tlces  of  the  peace. 

Sec.  4987.  What  criminal  offenses  police  justices  and  justices  of 
the  peace  may  try. — The  several  police  justices  and  justices  of  the 
peace,  in  addition  to  the  jurisdiction  exercised  by  them  as  conserva- 
tors of  the  peace,  shall,  except  for  offenses  arising  under  chapter 
one  hundred  and  eighty-four,  have  concurrent  jurisdiction  with  the 
circuit  courts  of  the  counties  and  the  corporation  courts  of  the  cities 
of  the  State,  in  all  misdemeanor  cases  occurring  within  -their  juris- 
diction ;  in  all  which  cases  the  punishment  shall  be  the  same  as  the 
said  courts  are  authorized  to  impose :  Provided,  that  in  any  city  in 
which  there  is  a  police  justice,  or  in  any  county  in  which  there  is 
a  trial  justice  appointed  under  section  forty-nine  hundred  and 
eighty-eight,  the  powers  and  jurisdiction  conferred  by  this  section 
shall  not  be  exercised  by  any  other  justice  of  such  city  or  county, 
except  when  acting  for  and  in  the  stead  of  the  police  justice  or  trial 
justice  according  to  law.  Each  justice  of  the  peace,  in  counties  in 
which  there  is  no  trial  justice,  and  each  police  justice  or  trial  jus- 
tice, may  try,  or  procure  some  other  justice  to  try,  every  case  of 
the  kind  mentioned  in  this  section  which  is  brought  before  him, 
and  the  same  may  be  tried  upon  a  warrant ;  or  he,  in  his  discretion, 
may  make  an  examination  into  the  offense  and  proceed  according  to 
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the  provisions  of  chapter  one  hundred  and  ninety-two.  (Code  1887. 
§  4106;  1893-4,  p.  431;  1895-6,  p.  624;  1897-8,  p.  289;  1899-00,  p,  838; 
i902-3-4,  p.  615.) 

Revisors*  Note. — As  will  be  observed  from  the  citations  at  the  enA 
ot  this  section,  section  4106  of  the  Code  of  1887  has  been  amended  by 
the  General  Assembly  at  muoeroiis  sessions.  Under  the  Code  of  1887 
Justices  had  concorrrait  Jurisdiction  with  the  county  and  corporation 
courts  of  ntany  enumerated  misdemeanors.  The  amendment  of  1895-6, 
p.  924,  gave  Justices  KXCIiUSIVE  OBIGINAIi  JUBISDIOTION  of  aU  mis- 
demeanor cases  occurring  witliln  their  Jurisdiction.  lAcey  v.  Palmer,  08 
Va.  160,  24  8.  K  930,  31  L>.  B.  A.  822,  57  Am.  St.  Rep.  795,  2  Va.  L.  Reg. 
94.  The  amendment  of  1897-8,  p.  289,  conferred  on  Justices  concurreni 
Jurisdiction  in  some  enumerated  misdemeanors,  and  exclusive  original 
Jurisdiction  in  all  other  misdemeanors.  The  subsequent  amendments 
retained  the  same  principle.  The  last  amendment  was  by  Acts  1910,  p. 
424.  Under  tills  act  also  Justices  had  concurrent  Jurisdiction  with  the 
circuit  and  corporation  courts  in  some  enumerated  misdemeanors,  and 
exclusive  original  Jurisdiction  of  most  misdemeanors.  The  revised  sec- 
tion re-enacts  the  {vinclple  of  the  Code  of  1887,  but  contains  broader 
language,  giving  the  several  police  Justices  and  Justices  of  the  peace 
concurrent  Jurisdiction  with  the  circuit  courts  of  the  counties  and  cor- 
poration courts  of  the  cities  In  all  ntlsdemeanor  cases  occurring  within 
th^r  Jurisdiction,  except  oltenses  arising  under  chapter  184  (Intoxicating 
Liquors) ;  and  the  section  conforms  to  section  4988  as  to  the  trial  Jus- 
tices mentioned  in  that  section.  The  revisors  were  of  opinion  that  the 
reinstatement  and  extension  of  the  principle  of  the  Code  of  1887  would  be 
of  great  benefit  to  the  Commonwealth  in  the  enforcement  of  law  and  or- 
der, apart  from  a  probably  decreased  expense,  ^nce  appeals  fW>m  Jus- 
tices are  in  a  measure  reduced.  Section  4927  of  this  Code  provides 
that  "Seven  Jurors  shall  constitute  a  panel  in  the  trial  of  misdemeanors, 
but  the  Jury  therefor  shall  be  composed  of  five." 

Constitutional  Provision. — In  Miller's  Case,  88  Va.  618,  14  S.  K. 
161,  342,  979,  15  Li.  R.  A.  441,  the  original  section  4106  of  the  Code  ot 
1887,  giving  to  the  several  public  justices  and  Justices  of  peace  concur- 
rent Jurisdiction  with  the  county  and  corporation  courts  over  certain  of- 
fenses, was  declared  unconstitutional.  See  Const.  1869,  article  1,  section 
10.     This  case  was  expressly  overruled  In  Brown  v.  Epps,  91  Va.  726, 

21  S.  E.  119,  27  Li.  R.  A.  676,  and  then  a  constitutional  amendment  was 
passed,  investing  the  General  Assembly  with  the  power  to  dispense  with 
Jury  trials  in  all  criminal  ottenses,  "not  punishable  with  death  or  confine- 
ment in  the  penitentiary"  (1  Va.  Law  Reg.  24);  and  this  provision  is 
found  in  the  Constitution  ot  1902.  section  8. 

Amendment  of  section.— —For  statement  of  amendments  ot  this  sec- 
tion, see  revisors'  note  above. 

GeneraUy. — For  what  is  sufficient  record  of  the  finding  ot  au  in- 
dictment of  a  person  presented  iby  the  grand  Jury  tor  misdemeanor,  which 
Indictment  was  certified  to  the  police  justice  ot  the  city,  see  Watt's 
Case,  99  Va.  872,  39  S.  E.  706. 

Upon  an  indictment  tor  a  felony  in  a  county  (now  circuit)  or  cor- 
poration court  the  accused  may  be  acquitted  of  the  felony,  but  found 
guilty  ot  a  misdemeanor  Reynold's  Case,  94  Va.  816,  27  S.  E.  427. 
See  2  Va.  Law  Reg.  96,  858;   3  Va.  Law  Reg.   17. 

In  quite  a  number  ot  cases  cur  statutes  suomlt  it  to  the  discretion  of 
the  jury  whether  an  offense  shall  be  punished  with  confinement  in  the 
penitentiary  or  in  the  jail  or  by  fine  only.  The  doctrine  seems  clearly 
established  that  In  such  cases,  v.hatever  may  be  the  verdict  of  the  jury, 
the  offense  is  always  to  be  deemed  a  felony.    Min.  Syn.  17;  Canada's  Case. 

22  Orat.  899;  Benton's  Case,  89  Va.  572,  16  S.  E.  726.  The  act  ot  1896-6, 
p.  924,  giving  Justices  of  the  peace  exclusive  Jurisdiction  of  misdemeanors, 
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did  not  apply  to  tbls  class  of  cases,  but  the  county  (now  circuit)  and 
corporation  courts  retained  Jurisdiction  tliereof.  Forbes'  Case,  90  Va. 
S60.  19  S.  E.  164;  Reynolds'  Case,  94  Va.  816,  27  3.  E.  427. 

This  section  applied  as  to  misdemeanors  such  as  occurred  "within 
their  Jurisdiction."     Agner's  Case,  103  Va.  813,  48  S.  E..  493. 

In  Jemlgan  v.  Com.,  104  Va.  850,  62  S.  E.  361,  it  was'  held  that  sec- 
tions 2071  and  2073  of  the  Code  of  1887,  imposing  penalties  for  un- 
lawful hunting,  fishing,  etc.,  constituted  a  criminal  offense  of  the  mis- 
demeanor class,  and  an  appeal  from  a  Justice  would  lie  to  the  Circuit 
Court  irrespective  of  the  amount  of  the  penalty  imposed. 

Under  this  section  as  it  stood  in  1915  police  Justices  in  cities  had  ex- 
clusive original  Jurisdiction  of  prosecutions  for  conducting  houses  of  ill- 
fame,  and  it  was  held  that  no  consent  or  waiver  on  the  part  of  the  ac- 
cused could  confer  Jurisdiction  on  the  corporation  courts.  Eddy  t. 
Com.,  119  Va.  873,  89  S.  E.  899. 

A  Justice  can  exercise  only  such  jurisdiction  as  it  expressly  conferred 
upon  him  and  although  Jurisdiction  may  be  conferred  to  impose  penalties 
for  violation  of  statutes  or  ordinances,  yet  such  Jurisdiction  is  ousted  as 
soon  as  it  is  made  to  appear  that  the  right  to  impose  the  penalty  involves 
a  bona  fide  claim  to  real  estate.  Martin  v.  Richmond,  108  Va.  766,  62 
S.  E.  800.     (Decided  under  the  law  as  it  existed  in  Hay,  1907). 

This  section,  as  amended  in  1910  conferred  Jurisdiction  upon  police 
Justices  for  the  trial  of  offenses  against  city  ordinances,  although  there 
was  involved  a  bona  fide  claim  of  title  to  real  estate.  Richmond  v.  Suther- 
land, 114  Va.  688,  77  S.  E.  470.  This  amendment  (AcU  1910,  p.  424) 
does  not  appear  in  the  present  section. 

Prohibition  is  the  appropriate  remedy  to  prevent  a  Justice  from  ex- 
ceeding his  Jurisdiction.    Martin  v.  Richmond,  108  Va.  766,  62  S.  E.  800. 

Cited  bnt  not  construed  in  Wells'  Case,  107  Va.  834,  67  S.  E.  688; 
Ragsdale  v.  Danville,   116  Va.  484,   82  S.  B.  77. 

This  section  and  sections  4989  and  4990  cited  in  a  review  of  the 
case  of  Brown  v.  Epps,  1   Va.  L.  R.  N.  S.  645. 

See  note,  12  Va.  Law  Reg.  1034.     See,  also,  9  Va.  L.  Reg.  653. 

See  section  6015  and  following  relating  to  Jurisdiction  of  Justices 
in  civil  cases.  Justices  of  the  peace  for  cities  and  police  Justices,  chapter 
123;   civil  and  police  Justices  and  civil  Justices,  chapter  124. 

See  notes  to  the  next  section. 

Sec.  4968.  Providing  trial  justice  in  all  counties  having  a  popnla- 
tion  in  excess  of  three  hundred  persons  per  sqnare  mile  as  shown  by 
United  States  census,  presoribing  his  jurisdiction  in  both  civil  and 
criminal  matters,  and  fixing  his  compensation. — In  all  counties  in 
this  State  having  a  population  greater  than  three  hundred  inhabi- 
tants per  square  mile,  as  shown  by  United  States  census,  there  may 
be  appointed  by  the  judge  of  the  circuit  court  for  such  counties, 
and  each  two  years  after  the  first  appointment,  a  trial  justice  for 
such  counties,  if  in  his  discretion  he  deem  it  necessary,  who  shall 
be  a  practicing  attorney  resident  in  said  county. 

The  said  trial  justices  shall  have  concurrent  jurisdiction  with 
justices  of  the  peace  in  all  civil  cases,  and  from  the  decision  of  said 
trial  justices  the  same  right  of  appeal  shall  lie  to  the  circuit 
court  of  such  counties  as  now  lies  from  said  justices  of  the  peace. 

The  said  trial  justices  shall  have  in  criminal  cases  the  same  juris- 
diction for  their  respective  counties  as  is  now,  or  may  hereafter  be 
vested  by  general  laws  in  the  police  justices  of  cities,  but  nothing 
in  this  section  shall  be  construed  to  interfere  with  or  abridge  the 
rights  of  justices  of  the  peace  to  issue,  and  to  receive  their  fees 
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therefor  warrants  and  subpoenas  in  criminal  cases,  which  said  war- 
rants and  subpoenas  shall  be  returnable  before  said  trial  justices 
for  action  thereon. 

The  justices  of  the  peace  in  all  counties  affected  by  this-  section 
4hall,  upon  the  appointment  and  qualification  of  said  trial  justices, 
make  returnable  before  said  trial  justices  all  processes  issued  by 
them  in  criminal  cases,  and  said  trial  justices  are  required  to  sit 
at  the  county  seats  of  their  respective  counties  for  the  hearing  of 
all  cases  which  may  be  brought  before  them. 

The  compensation  of  each  of  the  said  trial  justices  is  hereby  fixed 
at  the  sum  of  one  thousand  dollars  per  annum,  to  be  paid  by  the 
counties  for  which  they  are  appointed. 

The  clerk  of  the  circuit  court  of  each  county  affected  by  this 
section  shall  serve  as  clerk  to  the  said  trial  justice  appointed  for 
his  county,  and  shall  receive  for  his  services  the  same  fees  as  are  now 
or  may  hereafter  be  provided  by  law  for  similar  services  rendered 
to  the  circuit  court  for  such  county.  All  controversies  involving 
twenty  dollars  or  over  may  be  removed  to  the  circuit  court  as  in 
other  cases  before  justices  of  the  peace.    (1912,  p.  685.) 

Revlson'  Note. — In  addition  to  various  changes  in  phraseology,  this 
section  clianges  the  la^  in  one  respect.  The  act  provided  that  the  com- 
pensation of  the  trial  Jastlces  should  be  paid  "as  are  the  salaries  and 
allowancee  of  Judges  of  the  circuit  courts  of  this  Btate."  The  revised 
section  provides  that  the  compensation  shall  be  paid  "by  the  counties 
for  which  they  are  appointed."  As  »  SAIiARY  is  provided  for  and  the 
benefits  are  largely  local,  It  seemed  to  the  revisers  that  the  diange  was 
proper  and  desirable.  As  the  counties  affected  wUI  have  to  pay  the  ex- 
pense  they  will  be  more  directly  Interested  in  determining  the  necessity 
for  the  appointment  of  a  trial  Justice. 

The  act  trom  which  this  section  Is  taken  was  held  constitutional 
and  valid.     Ex  parte  Settle,  114  Va.  715,  77  S.  B.  496. 

Sec.  4989.  Right  of  appeal  to  court  in  ten  days;  aconsed  to  be 
committed  to  jail  unless  let  to  bail ;  justice  to  return  papws  to  clerk ; 
circuit,  corporation  and  hustings  court  to  have  the  right  to  amend 
the  warrant  or  issae  a  new  warrant. — Any  person  convicted  by  a 
justice  under  the  provisions  of  sections  forty-nine  hundred  and 
eighty-seven  and  forty-nine  hundred  and  eighty-eight  shall  have  the 
right,  at  any  time  within  ten  days  from  such  conviction,  to  appeal 
to  the  circuit  court  of  the  county  or  corporation  or  hustings  court 
of  the  corporation,  as  the  case  may  be.  When  an  appeal  is  taken 
at  the  time  the  judgment  is  rendered,  the  accused  shall,  unless  let 
to  bail,  be  committed  to  jail  by  the  justice  until  the  next  term  of 
such  court,  and  the  witnesses  recognized  to  appear  at  the  same 
time.  When  an  appeal  is  taken  subsequent  to  the  entry  of  the 
judgment  of  conviction,  the  justice  shall  enter  the  allowance  of 
the  appeal  on  the  warrant,  and  he,  or  the  circuit  court  of  the 
county  or  corporation  or  hustings  court  of  the  corporation,  or  the 
judge  thereof,  as  the  case  may  be,  may  admit  the  accused  to  bail. 

(2060) 


Digitized  by 


Google 


Ch.  199]  COKCTJBBENT  JXJBISDICTION  OF  JUSTICES  §4989 

The  justice  shall  forthwith  return  aud  file  papers  with  the  clerk 
of  the  court,  whether  the  appeal  be  applied  for  or  not.  Upon  th« 
trial  of  the  warrant  in  the  circoit  court  of  the  county  or  corporation 
or  hustings  court  of  the  corporation,  the  court  shall  have  authority 
upon  its  own  motion,  or  upon  the  request  either  of  the  attorney  for 
the  Commonwealth,  or  for  the  accused,  to  amend  the  form  of  the 
warrant  in  any  respect  in  which  it  appears  to  be  defective.  But 
when  the  warrant  is  so  defective  in  form  that  it  does  not  substan- 
tially appear  from  the  same  what  is  the  offense  with  which  the 
accused  is  charged,  or  even  when  it  is  not  so  seriously  defective,  the 
judge  of  the  court  having  examined  on  oath  the  original  complain- 
ant, if  there  be  one,  or  if  he  sees  good  reason  to  believe  that  an 
offense  has  been  committed,  then  without  examination  of  witnesses 
may  issue  under  his  own  hand  his  warrant,  reciting  the  offense  and 
requiring  the  defendant  in  the  original  warrant  to  be  arrested  and 
brought  before  him.  Upon  the  arrest  of  the  defendant  on  the  new 
warrant  and  his  production  or  appearance  in  court  the  trial  shall 
proceed  upon  the  new  warrant.  Where  there  is  an  amend- 
ment of  the  original  warrant  the  trial  shall  proceed  on 
the  amended  warrant.  But  whether  the  warrant  is  amended  or 
new  warrant  is  issued,  the  court  before  proceeding  to  trial  on  the 
same  may  grant  a  continuance  to  the  Commonwealth,  or  to  the  pris- 
oner upon  such  terms  as  to  costs  as  may  be  proper  under  the  cir- 
cumstances of  the  case. 

Where  a  warrant  is  amended  or  a  new  warrant  is  issued  the  costs 
already  accrued  shall  be  taxed  against  the  defendant,  if  he  is  ulti- 
mately convicted,  as  a  part  of  the  costs  arising  under  the  new  or 
amended  warrant.  But  the  Commonwealth  shall  not  be  liable  for 
the  costs  of  the  defendant.  (Code  1887,  §  4107;  1897-8,  p.  292; 
1902-3-4,  p.  616.) 

When  a  person  Is  tried  by  a  Justice  of  the  peace  tor  petit  larceny  and 
convicted,  lie  has  an  absolute  right  of  appeal  to  the  county  (now  circuit) 
coart,  and  in  that  court  the  cause  is  to  be  heard  de  novo  upon  the  evi- 
dence, and  the  accused  is  entitled  to  be  tried  by  a  jury  as  in  cases 
originating  in  that  court.  In  such  a  case  it  is  error  for  the  county  (now 
circuit)  court  to  reverse  the  judgment  of  the  justice,  and  render  the  case 
to  the  justice  to  be  tried  by  him,  and  any  subsequent  trial  of  the  case 
by  the  justice  is  null  and  void.     Read's  Case,  24  Grat.  618. 

In  Combs'  Case,  96  Va.  88,  27  S.  E.  817,  it  was  held  that  appeals 
from  the  decision  of  justices  of  the  peace  in  misdemeanor  cases  must  be 
taken  at  the  time  of  the  rendition  of  the  judgment  appealed  from,  and 
not  afterwards;  but  Acts  1897-8,  p.  292,  changed  this  rule,  and  allowed 
ten  days,  as  does  the  present  statute. 

Under  this  section  an  unrestricted  right  of  appeal  to  county  (now 
circuit)  or  corporation  courts  is  secured  where  the  accused  can  demand 
a  jury,  but  the  trial  and  judgment  must,  in  the  first  instance,  in  misde- 
meanors, be  before  the  justice.  Lacey  v.  Palmer,  93  Va.  174,  24  S.  E. 
930.  This  case  was  decided  under  an  act  giving  justices  exclusive  origi- 
nal Jurisdiction  in  all  misdemeanor  cases.     This  is  no  longer  true. 

A  trial  court  of  its  own  motion,  after  the  evidence  Is  all  in,  may  direct 
the  Commonwealth's  attorney  to  change  the  warrant  on  an  appeal  from 
a  justice  from  larceny  to  an  attempt  to  obtain  money  under  false  pre- 
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tenses.  While  it'  would  have  been  more  regular  to  have  made  the  change 
before  the  trial  began,  yet  if  no  motion  for  continuance  is  made  and  it 
does  not  appear  that  the  prisoner  was  prejudiced,  the  irregularity  is 
harmless.     Robinson's  Case,  111  'Va.  844,  69  S.  E.   514. 

A  justice's  court  is  not  a  court  of  record,  and  the  indorsement  by  a 
justice  on  a  warrant  tried  by  him.  "Fine  and  costs  paid,"  is  not  con- 
clusive on  that  point,  and  will  not  deprive  a  defendant  of  his  right  of 
appeal  when  no  such  payment  has  in  tact  been  made.  Com.  v.  Bass,  113 
Va.  760,  74  S.  E5.  397. 

Under  this  section,  a  corporation  court,  on  an  appeal  from  a  jus- 
tice of  the  peace,  has  ample  power  to  correct  any  formal  objections  there 
may  be  to  the  warrant,  and  the  accused  cannot  be  permitted  to  go  to 
trial  upon  such  a  warrant,  and,  after  verdict  and  judgment,  for  the  first 
time  object  to  informalities  in  the  warrant.  Flint's  Case,  114  Va.  820, 
76  S.  E.  308. 

Under  the  broad  powers  given  the  judge  of  the  trial  court  by  this 
section,  the  court  in  this  case  could  have  issued  a  warrant  in  the  exact 
words  of  the  warrant  on  which  the  defendant  was  being  tried  and  no 
objection  could  have  been  made.  Robinson  v.  Com.,  118  Va.  785,  87 
S.  E.  563. 

A  defendant  was  convicted  by  a  police  justice  of  a  violation  of  a  city 
ordinance  prohibiting  the  keeping  of  houses  of  ill-fame.  After  an  ap- 
peal to  the  corporation  court  of  the  city  had  been  matured,  the  police 
justice  wrote  a  warrant  charging  her  with  a  violation  of  section  4548 
of  the  Code,  and  that  warrant  was  substituted  for  the  original  warrant. 
This  change  in  the  record  was  made  without  the  knowledge  or  consent  of 
the  defendant,  and  was  not  discovered  until  after  the  trial.  Defendant 
was  tried  in  the  corporation  court  on  the  substituted  warrant  and  con- 
victed. On  writ  of  error  it  was  held,  under  the  law  as  it  then  stood,  that 
there  was  no  authority  In  law  tor  such  practice,  with  or  without  the 
consent  of  the  accused.  As  there  had  been  no  conviction  before  the 
police  justice  of  an  offense  under  section  4548,  but  simply  of  a  violation 
of  the  city  ordinance,  the  provisions  of  section  4989,  as  to  amendments 
and  changes  in  the  warrant  had  no  application,  and  the  corporation 
court  was  without  jurisdiction.  Eddy  v.  Com.,  119  Va.  873,  89  S.  E. 
899. 

Cited  but  not  construed  in  Well's  Case.  107  Va.  834,  67  S.  E.  588; 
Bagsdale  v.  Danville,  116  Va.  484,  82  S.  E.  77. 

See  notes  to  section   4987. 

Sec.  4990.  How  appeal  tried. — The  appeal  shall  be  tried  without 
formal  pleadings  in  writing,  and  the  accused  shall  be  eiititled  to 
trial  by  a  jury  in  the  same  manner  as  if  he  had  been  indicted  for 
the  offense  in  said  court.    (Code  1887,  §  4108.) 

It  is  too  late,  after  conviction  in  the  county  (now  circuit)  court,  tor 
the  accused  to  except  to  the  absence  of  any  indorsement  of  an  appeal  on 
the  warrant  by  the  police.    Harrison's  Case,  81  Va.  491,  494. 

While  formal  pleadings  are  by  the  statute  dispensed  with  on  a  trial 
where  an  appeal  has  been  taken  from  a  justice,  the  charge  of  the  offense 
must  be  sufficiently  clear  and  specific  to  inform  the  accused  of  the  precise 
offense  with  which  he  is  charged,  but  where  the  warrant  clearly  and 
distinctly  charged  unlawful  selling  of  liquor,  etc.,  to  a  certain  person,  on 
a  certain  day,  and  within  a  certain  magisterial  district,  and  in  a  certain 
county,  the  same  is  sufficiently  definite.  Harding  v.  Com.  106  Va..858. 
52  S.  E.  832. 

See  notes  to  section  4988. 

Sec.  4991.    When  jnd^paient  for  costs  given  ajfainst  prosecutor. — 

In  every  case  of  acquittal  by  a  justice,  if  he  believe  the  charge  wa.<» 
made  maliciously,  and  without  probable  cause,  he  may  render  judg- 
ment for  the  costs  against  the  prosecutor.    (Code  1887,  §  4109.) 
(2062) 


Digitized  by 


Google 


Ch.  199]  COKCUBBENT  JUBISDICTION  OF  JUSTICES  §4992 

Sec.  4092..  To  diipenie  with  formal  warrants  in  certain  oaaas  b»> 
fore  the  police  jiuticee  and  jnttices  of  the  peace. — In  any  case  where 
a  person  has  been  arrested  for  a  misdemeanor  by  a  police  officer  of 
any  city  or  town  while  in  the  discharge  of  his  duty  as  such  police 
officer,  it  shall  not  be  necessary  for  any  justice  of  the  peace  or 
police  justice  to  issue  any  warrant  for  such  person,  but  he  shall 
proceed  to  try  the  same  without  a  warrant,  unless  the  person  so 
arrested,  in  person  or  by  counsel,  shall  demand  that  the  charges 
against  him  be  reduced  to  writing  in  the  form  of  a  warrant.  (1895- 
6,  p.  412.) 
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TITLE  43. 

Penitentiary. 

Ch.  200.    Organization,  government,  and  discipline  of  the  peniten- 
tiary. 

201.  Crimes  by  convicts. 

202.  Proceedings  in  criminal  cases  against  convicts. 


CHAPTER  200. 


Organizatton,  Government,  and  Discipline  of  the  Penltentiaiy. 


Sec.  Sec 

4993.  Property  attached  to  the  pen-      5007. 

iteutiary;  In  whose  custody 
and  control;  authority  ot 
superintendent  to  employ 
prisoners  out  of  enclosure.        6008. 

4994.  Penitentiary  to  be  tor  con- 

finement ot  State  convicts; 
United  States  prisoners  may      5009. 
be    also    confined    therein;       5010. 
upon  what  terms. 
4996.  Biennial  report  ot  Its  condl-       5011. 
tlon.  5012. 

4996.  Board     to     prescribe    rules, 

etc.;  how  posted. 

4997.  Record  of  conviction  ot  con- 

victs and  register  to  be  kept. 

4998.  Appointment  ot  committee  of      5013. 

convict's  estate. 

4999.  His  powers  and  liabilities. 
6000.  Maintenance  ot  convict's  fam- 
ily; wife's  portion.  5014. 

5001.  Committee    to    render     ac- 

counts of  his  trust;  his  com- 
pensation. 

5002.  Delivery  of  estate  to  convict.      5016. 

when  discharged. 

5003.  When   estate   committed    to 

sheriff  or  sergeant.  5016. 

5004.  When  and  how  real   estate 

ot  convict  sold. 

6005.  Superintendent  to   keep  ac- 
count   ot    all  x,expense8    In-      6017. 
curred    In    delivering    con- 
victs to  penitentiary. 

6006.  How  convicts  to  be  treated, 

when   brought   to    peniten- 
tiary. 
(2064) 


Male  prisoners  to  subscribe 
to  rules,  etc.;  how  refrac- 
tory, etc.,  convicts  provided 
for;   disposition  ot  insane. 

Males  (ind  females  to  be  kept 
separate;  how  clothed;  In- 
fants. 

Labor  ot  convicts. 

Social  intercourse,  etc.,  to 
be  regulated  by  directors. 

Diet  of  convicts. 

Change  ot  diet  by  superin- 
tendent; police  ot  hospital 
and  cells;  rules  tor  employ- 
ment of  convicts,  and  as  to 
visitors. 

Privileges  tor  the  sick;  hos- 
pital steward;  surgeon  to 
have  control  ot  hospital  de- 
partment. 

Superintendent  may  employ 
convicts  in  working  on  pub- 
lic buildings,  etc.,  at  Rich- 
mond, etc. 

May  employ  them  at  Holly- 
wood and  Oakwood  cemeter- 
ies. 

Directors  of  penitentiary  to 
make  rules  and  regulations 
for  the  safekeeping  and  con- 
duct ot  prisoners. 

Record  to  be  kept  of  conduct 
of  convicts;  to  have  credit 
for  good  conduct;  record  of 
punishment,  etc.,  of  con- 
victs; Inspection  of  same. 
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Sec.  Sec. 

S018.  Record,  etc.,  to  be  submitted      6034. 
to  Qovemor. 

6019.  When  term  of  confinement 

to  commence. 

6020.  What  to  be  posted  In  each       6035. 

cell. 

6021.  Allowance  to  convict  on  his 

discharge. 

6022.  Duty   of  surgeon;    to  notify 
superintendent,  when  absent      6086. 
from  Richmond. 

6023.  Hospital  room;   hospital  re- 

cord. 6037. 

6024.  Weekly  examination  of  hos- 

pital;  annual  report  of  dl-      5038. 
rectors. 
6026.  Who  may  enter  Interior  of 

penitentiary;  visitors  not  to      6039. 
converse  with  convicts. 

6026.  How  board  of  directors  may      6040. 

apply  means  ot  penitentiary. 

6027.  Meeting  ot  board;   quorum; 
their   duties    and    powers; 
when  board  may  remove  su- 
perintendents, etc.,  and  ap-      5041. 
point  successors. 

6028.  Power  of  board  In   invest!-      6042. 
gating;  duty  of  clerk;  how 
witness  paid. 

5029.  Annual  inventory.  6048. 

6030.  Annual   report   of  t>oard   td 

'  be  laid  before  OeneiNtl  As-      6044. 
sembly.  6046. 

6031.  Clerk    of    penitentiary;    his 
duties. 

6032.  Director^ ot  the  penitentiary      6046. 

to  employ  assistant  clerks 
when  needed,  or  to  appor- 
tion the  clerical  work  of  the 
penitentiary  among  those 
now  employed;  compensa-  6047. 
tion.  6048. 

6033.  Where    superintendent   may 

reside,    his    fuel,    etc.;    his 
duties. 


How  clerk,  assistant  clerk, 
assistant  superintendent, 
and  keepers  appointed;  their 
oath;  matron. 

The  superintendent  may  pur- 
chase material  and  supplies 
for    the     penitentiary     and 
prison   farm;    monthly   re- 
port of  the  superintendent. 
Superintendent   to    give   in- 
formation  relating   to   bids 
and  bidders  for  supplies. 
Moneys  received  to  be  paid 
into  treasury;  how  paid  out. 
Annual    general   account   of 
superintendent;    how   made 
up;  what  to  show. 
To  be  examined,  etc.,  by  di- 
rectors. 

Employment  ot  guard;  their 
number  and  duties;  how  dis- 
missed; right  of  guard  and 
officers  to  carry  weapons; 
absentees,  etc. 
Compensation  of  guard;  bow 
paid. 

Convicts  employed  outside 
of  penitentiary  to  be  guard- 
ed. 

Reward  tor  convict  escaping; 
how  paid.  ' 

Who  not  entitled  to  it. 
Tasking  convicts;  how  com- 
pensation for  work  done  be- 
yond task  fixed  and  paid. 
Convict  in  the  penitentiary 
whose  term  expires  on  Sun- 
day or  legal  holiday  dis- 
charged on  the  preceding 
day. 

Penitentiary  farm. 
Raising     and     training     of 
bloodhounds  for  police  pur- 
poses. 


Sec.  4998.  Property  atta«hed  to  the  penitentiary;  in  whoee  ctu- 
tody  and  control;  authority  of  superintendent  to  employ  prisonen 
out  of  enclosure. — The  lot  of  twelve  acres  and  fourteen  square  rods 
of  land  on  which  the  penitentiary  is  situated,  and  the  lot  numbered 
seven  hundred  and  twenty-nine,  being  one-fourth  of  a  square  in 
the  city  of  Richmond,  between  the  southwest  end  of  First  street  and 
the  eastern  boundary  of  the  land  aforesaid,  and  so  much  of  the 
square  of  land  between  Gary  and  Main  and  Jefferson  and  Madison 
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streets  as  is  reserved  in  the  deed  dated  the  eleventh  day  of  March, 
eighteen  hundred  and  eighty-five,  from  the  Board  of  Public  Works 
to  Samuel  W.  Venable  and  Edward  C.  Venable,  recorded  in  the 
Chancery  Court  of  the  city  of  Richmond,  in  deed  book  one  hun- 
dred and  twenty-seven  C,  page  four  hundred  and  seventy-one,  to- 
gether with  all  the  rights  reserved  in  said  deed,  and  the  pipes  and 
fixtures  for  conveying  water  to  that  institution,  and  a  certain  one- 
half  acre  lot  at  the  corner  of  Byrd  and  First  streets  (number  seven 
hundred  and  thirty),  fronting  on  the  west  line  of  First  street  one 
hundred  and  sixty-three  feet  and  four  inches,  running  back  on 
the  south  side  of  Byrd  street  one  hundred  and  thirty  feet,  it  being 
the  lot  deeded  by  Karr's  heirs  to  the  Commonwealth,  shall  remain 
the  property  of  the  Commonwealth  for  the  use  of  the  said  peniten- 
tiary. The  superintendent  shall  have  custody  of  the  property  of 
the  penitentiary,  real  and  personal,  and  he  shall,  in  the  name  of  the 
Commonwealth,  have  authority  to  institute  and  prosecute  any  suit 
or  proceeding  for  the  recovery  of  any  such  property,  or  its  value, 
or  for  any  injury  thereto,  which  may  be  proper  to  protect  the 
rights  of  the  State.  He  shall  have  authority  to  employ  the  prisoners 
in  improving  and  cultivating  any  part  of  the  lands  aforesaid,  or  in 
repairing  the  water-pipes  and  fixtures,  or  the  roads  from  the  peni- 
tentiary to  proper  points  of  intersection  with  the  streets,  or  in 
taking  out  or  bringing  into  the  enclosure  any  necessary  thing  to  or 
from  the  said  city.     (Code  1887,  §  4110;  1902-3-4,  p.  294.) 

Revlson'  Note. — For  "An  act  to  regidate  the  treatment,  handling 
and  work  of  prisoners  sentenced  to  tlie  State  penitentiary  and  to  ap> 
propriate  funds  therefor,"  see  Acts  1918,  p.  474. 

How  infants  of  convict  mothers  disposed  of,  Acts  1918,- chi4>ter  276, 
p.  457. 

For  monographic  note  on  the  Penitentiary,  see  Va.  Rep.  Anno.,  2 
Rob.  850,  bottom  paging  840. 

-Sec.  4994.  Penitentiary  to  be  for  oonflnement  of  State  conviets; 
United  States  prisoners  may  be  also  confined  therein;  npon  what 
terms. — The  penitentiary  house  shall  continue,  under  the  name  of 
"The  Penitentiary,"  to  be  appropriated  to  the  confinement  of  con- 
viets sentenced  to  confinement  therein  by  the  courts  of  this  Com- 
monwealth. Persons  sentenced  to  imprisonment  by  a  court  of  the 
United  States,  held  in  Virginia,  for  a  term  of  three  years  or  more, 
may  also  be  confined  therein,  with  the  approbation  of  the  superin- 
tendent and  Qovemor  (which  approbation  shall  be  recorded  in  the 
entry  made  upon  such  convict's  admission),  and  be  safely  kept 
and  employed,  pursuant  to  the  rules  of  the  prison,  so  far  as  is  not 
inconsistent  with  such  sentence,  until  discharged  by  due  course  of 
the  laws  of  the  United  States:  Provided,  that  the  United  States 
s;hall  pay  half-yearly,  at  the  rate  of  thirty  cents  per  day,  for  the  im- 
prisonment and  support  of  every  such  convict,  and  proper  medical 
charges.    (Code  1887,  §  4111.) 

Sec.  4996.   Biennial  report  of  its  condition. — The  condition  of  the 
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penitentiary  shall  be  examined  and  reported  on  biennially  by  a 
joint  committee  of  the  General  Assembly.  (Code  1887,  §  4112.) 

Sec.  4896.  Board  to  prescribe  rules,  etc. ;  how  posted. — The  board, 
with  the  approval  of  the  Governor,  may,  from  time  to  time,  pre- 
scribe rules,  not  contrary  to,  law,  for  the  preservation  of  the 
property  at,  and  the  health  of  the  convicts  in,  the  penitentiary, 
and  the  government  of  the  interior  thereof.  Printed  copies  of 
saeh  of  the  said  rules  as  relate  to  the  government  and  punishment 
of  the  convicts,  and  of  any  provisions  of  law  which  the  said  board, 
with  the  approval  of  the  Governor, -may  direct,  shall  be  posted  up 
in  at  least  six  conspicuous  places  of  the  interior  of  the  penitentiary. 
(Code  1887,  §  4113;  1902-3-4,  p.  294.)      ; 

Sec.  4997.  Becord  of  conviction  of  convicts  and  registor  to  h» 
kept. — The  clerk  of  the  penitentiary  shMl  file  and  preserve  a  copy 
of  the  judgment  furnished  by  the  clerk  of  the  court  of  conviction 
of  each  convict,  and  keep  a  register  describing  him,  the  term  of 
his  confinement,  for  what  offense,  and  when  received  into  the  insti- 
tution.    (Code  1887,  §  4114;  1902-3-4,  p.  294.) 

Sec.  4998.  Appointment  of  committee  of  convict's  estate.— 
When  a  person  is  convicted  of  a  felony  and  sentenced  to  confine- 
ment in  the  penitentiary  or  to  the  State  convict  road  force  for 
one  year  or  more  his  estate,  both  real  and  personal,  if  any  he 
has,  shall,  on  motion  of  any  party  interested,  be  committed  by  the 
circuit,  or  corporation  court  of  the  county  or  city  in  which  his 
estate,  or  some  part  thereof  is,  to  a  person  selected  by  the  court, 
who  after  giving  bond  before  the  said  court,  in  such  penalty  as  it 
may  prescribe,  shall  have  charge  of  said  estate  until  the  convict 
is  discharged  from  confinement.  (Code  1887,  §  4115;  1902-3-4, 
p.  294.) 

Revisora*  Note.— Formerly,  this  section  l>9Kan  as  follows:  "Wbm  • 
person,  other  than  a  married  wontan  having  no  separate  estate,  is  sen- 
tenced to  confinement  In  the  penUentiary  for  more  than  one  year,  Ids 
estate,"  etc.  This  language  has  been  changed  somewhat.  There  is  no 
longer  need  for  exceptions  in  i^ses  of  married  women.  (See  chapter 
a07).  The  section  is  applicable  where  the  sentence  is  for  ONB  YBAR 
OR  MORE  in  Uen  of  MORE  THAN  ONE  YEAR. 

Qusre,  as  to  whether  this  section  applies  to  a  citizen  of  this  state 
confined  in  the  penitentiary  of  another  state.  Guarantee  Co.  v.  National 
Bank.  »e  Va.  484,  28  S.  E.-909. 

At  common  law  a  person  convicted  of  felony  was  disabled  from 
suing,  but  not  from  being  sued.    Id. 
See  notes  to  section  4999. 

Sec.  4999.  His  powers  and  liabilities. — Such  committee  may 
sue  and  be  sued  in  respect  to  all  claims  or  demands  of  every  na- 
ture in  favor  of  or  against  such  convict,  and  any  other  of  the 
convict's  estate,  and  he  shall  have  the  same  right  of  retaining  for 
his  own  debt  as  an  administrator  would  have.  No  action  or  suit 
on  any  such  claim  or  demand  shall  be  instituted  by  or  against  such 
convict  after  judgment  of  conviction,  and  while  he  is  incarcerated. 
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All  actions  or  suits  to  which  he  is  a  party  at  the  time  of  bis 
conviction  shall  be  prosecuted  or  defended,  as  the  case  may  be, 
by  such  committee  after  ten  days'  notice  of  the  pendency  thereof, 
which  notice  shall  be  given  by  the  clerk  of  the  court  in  which 
the  same  are  pending.     (Code  1887,  §  4116.) 

Revlsors'  Note. — ^The  language  of  this  section  has  been  changea  so 
as  to  be  IN  TEKSSS  very  much  more  comprefaensive  than  tonally,  and  to 
make  statutory  the  construction  put  upon  the  language  of  the  former 
statute  luf  the  case  of  Merchant  t.  Shry,  116  Va.  487,  80  S.  E.  106.  The 
section  goes  further  and  prohibits  any  such  action  or  suit  as  therein  men- 
tioned from  being  brought  by  or  against  the  convict  after  Judgment  of 
conviction  and  WHILE  HE  IS  INCAROEBATED.  If  at  the  time  of  con- 
viction he  is  a  party  to  any  action  or  suit,  it  Is  the  duty  of  the  derk  to 
notify  his  committee  and  of  liis  committee  to  prosecute  or  defend  the 
suit  or  action.  For  service  of  process  on  convicts  in  -divorce  cases,  see 
section  6042.  As  to  powers  and  duties  of  committees  of  insane,  ei^eptic, 
feeble-minded  persons  and  idiots,  see  section  1054. 

The  common  law  rule  permitting  suit  against  a  person  in  confine- 
ment under  conviction  of  felony  was  repealed  by  implication  by  chapter 
202  of  the  Code  of  1887  (corresponding  to  this  chapter),  and  all  suits 
must  now  be  in  the  name  of  his  committee.  Merchant  v.  Shry,  116  Va. 
437,   82   S.   E.    106. 

Under  this  section  the  committee  may  bring  any  suit  that  is  neces- 
sary for  the  protection  or  recovery  of  the  convict's  estate,  and  be  sued 
with  respect  to  any  cause  of  action  which  may  exist  with  respect  to  the 
convict.     Merchant  v.  Shry,  116  Va.  437,  82  S.  Ei  106. 

Quaere:  Effect  of  a  suit  against  a  felon  sentenced  to  death?  See 
article,   10   Va.   Law  Heg.   851. 

See  notes  to  sectio.i  4998. 

Sec.  5000.    Haintenance  of  convict's  family;  wife's  portion. — 

The  committee  shall  allow  (subject  to  the  claims  of  creditors)  a 
sufficient  maintenance  out  of  the  convict's  estate,  for  his  wife  and 
family,  if  any ;  the  wife  to  be  entitled,  so  long  as  he  is  confined,  to 
the  profits  of  such  portion  of  his  estate  as  she  would  have  if  he 
had  died  intestate.     (Code  1887,  §  4117.) 

Discussed  in  Merchant  v.  Shry,  116  Va.  437,  82  S.  E.  106. 

Sec.  6001.  Committee  to  render  accounts  of  his  tnut;  his  com- 
pensation.— The  committee  shall  render  accounts  of  his  trust, 
and  may  be  made  to  account  therefor ;  shall  be  entitled  to  compensa- 
tion for  his  services,  and  may  forfeit  his  right  thereto,  in  the  same 
manner  as  if  he  were  administrator  or  guardian.  (Code  1887,  § 
.4118.) 

Sec.  5002.  Delivery  of  estate  to  convict,  when  discharged. — 
Every  such  committee  shall  deliver  such  estate,  as  he  is  liable  for 
at  that  time,  to  the  convict  on  his  discharge,  or  to  his  real  and 
personal  representatives  on  his  death,  before  being  discharged, 
(Code  1887,  §  4119.) 

•    Discussed  in  Merchant  v.  Shry,  116  Va.  437,  82  S.  E.  106. 

Sec.  5003.  When  estate  committed  to  sheriff  or  sergeant. — If  any 
person,  so  appointed,  refuse  the  trust,  or  fail  to  give  bond  as  afore- 
said, the  court,  on  like  motion,  shall  commit  the  estate  to  the 
sheriff  of  the  county,  or  sergeant  of  the  corporation,  who  shall  be 
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the  committee,  and  he  and  the  sureties  on  his  oiScial  bond,  shall  be 
bound  for  the  faithful  performance  of  the  trust.  (Code  1887,  § 
4120.) 

Discussed  In  Merchant  v.  Shry,  116  Va.  437,  82  S.  E.  106. 
See.  5004.  When  and  how  real  estate  of  -convict  gold. — The  real 
estate  of  such  convict  may  be  leased  or  sold,  when  necessary  foi\ 
the  payment  of  his  debts,  in  the  same  manner  as  the  real  estate  of 
an  in;sane  person  in  the  hands  of  a  committee.  And  any  such 
real  estate  or  the  real  estate  in  which  such  convict  is  interested  with 
others,  infants  or  adults,  may  be  sold,  exchanged  for  other  real  es- 
tate, or  may  be  encumbered  for  the  purpose  of  borrowing  money  to 
be  used  to  erect  buildings  or  other  improvements  on  the  same,  in  the 
same  manner  as  the  real  estate  of  an  insane  person  in  the  hands  of  a 
committee.    (Code  1887,  §  4121 ;  1908,  p.  538.) 

Discussed  in  Mercliant  v.  Shry,  116  Va.  437,  82  S.  E.  106. 

Sec.  5006.  Saperintendent  to  keep  account  of  all  expenses  in- 
curred in  delivering  convicte  to  penitentiary. — ^The  superintendent 
of  the  penitentiary  sha^  keep  a  strict  account  of  all  expenditures 
incurred  by  extra  guard  hire  and  all  other  expenses  such  as  may 
be  necessary  for  the  safe  delivery  of  said  convicts  to  the  prison, 
and  he  Aall  make  an  annual  itemized  report  of  same.  (1895-6, 
p.  859.) 

Sec.  5006.  How  convicts  to  be  treated,  when  brought  to  peni-' 
tentiarjr. — ^Every  convict,  when  first  brought  to  the  penitentiary, 
shall  be  washed,  cleaned,  and  kept  in  a  separate  lodging,  until 
the  surgeon  certifies  that  he  is  fit  to  be  put  among  the  other  pris- 
oners; and  the  clothes  he  wore  shall  either  be  destroyed,  or  puri- 
fied, and  preserved  until  he  is  dischargd  and  then  returned  to 
him.  (Code  1887,  §  4122.) 

Sec.  5007.  Male  prisoners  to  subscribe  to  milee,  etc.;  how  re-i 
tnctory,  etc.,  convicts  provided  for;  disposition  of  insane.— Before 
any  male  prisoner  shall  be  permitted  to  labor  in  the  shops,  or 
elsewhere  out  of  his  room,  he  shall  make  and  subscribe  such  prom- 
ise of  obedience  and  fidelity  to  the  rules  and  orders  of  the  in- 
stitution, as  shall  be  prescribed  by  the  board  and  approved  by 
the  Governor,  and  it  shall  be  the  duty  of  the  superintendent,  as 
far  as  practicable,  to  provide  suitable  employment  in  separate 
rooms  for  the  refractory  and  obstinate  and  for  those  of  disor- 
dered mind,  or  who,  for  any  cause,  are  unfit  to  be  congregated  in 
the  shops.  If  at  any  time  there  is  reasonable  ground  to  doubt 
the  sanity  of  a  convict,  the  superintendent  shall  report  it  to  the 
Governor,  who  shall  order  such  convict  to  be  brought  before  the 
Circuit  Court  of  the  city  of  Richmond,  which  is  hereby  charged 
with  the  trial  of  the  fact  as  to  his  sanity,  by  a  jury  impaneled 
for  that  purpose,  and  if  the  jury  find  him  insane,  he  shall  be 
transferred  to  one  of  the  State  hospitals  for  the  insane,  as  pro- 
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vided  in  sections  one  thousand  and  twenty-two  to  one  thousand  and 
twenty-five,  inclusive;  and  section  one  thousand  and  twenty-seven, 
and  when  restored  to  sanity  he  shall  be  returned  to  the  penitentiary 
in  the  mariner  prescribed  in  section  four  thousand  nine  hundredand 
eleven.     (Code  1887,  §  4123;  1891-2,  p.  508;  1902-3-4,  p.  294.) 

Sec.  6008.  Males  and  finales  to  be  kept  separate;  how  clothed; 
infants. — The  male  and  female  convicts  shall  be  kefpt  separate 
from  each  other,  and  the  males  shall  have  their  heads  and  beards 
close  shaven,  or  shorn  once  a  fortnight  and  oftener,  if  need  be. 
Every  convict  shall  be  clothed  at  the  public  expense  in  a  dis- 
tinctive uniform  for  each  sex,  made  of  coarse  material.  An  infant 
accompanying  a  convict  mother  to  the  penitentiary,  or  born  after 
her  imprisonment  therein,  shall  be  returned,  on  attaining  the  age 
of  four  years,  to  the  county  or  city  from  which  the  mother  came, 
to  be  disposed  of  as  the  circuit  court  of  said  county,  or  the  hust- 
ings or  corporation  court  of  said  city,  having  jurisdiction,  may 
order.  (Code  1887,  §  4124;  1891-2,  p.  509;  1902-3-4,  p.  294.) 

Revisors'  Note. — ^For  "An  act  to  provlSe  fOr  the  'disposition  of  In- 
fants  of  convict  mothers,"  see  Acts  1918,  chapter  276,  p.  4S7. 

Sec.  5009.  Labor  of  convicts. — The  convicts  shall  be  kept  to  the 
hardest  labor  suitable  to  their  sex  and  fitness,  and  such  of  them,  as 
need  it,  instructed  in  some  mechanical  art.     (Code  1887,  §  4125.) 

Sec.  5010.  Social  intercourse,  etc.,  to  be  regulated  by  directors. 
— Social  intercourse,  conversation,  and  acquaintance  between  the 
convicts,  shall  be  regulated  by  the  board  of  directors  of  the  peni- 
tentiary.    (Code  1887,  §  4126.) 

Revisors'  Note. — Formerly,  this  section  provided  that  "Social  in- 
tercourse," etc.,  "shall  be  prevented  as  far  as  may  be,  and  silence  con- 
stantly observed  by  them,  as  far  as  possible."  The  revised  section  «b- 
acts  that  these  matters  shall  be  regulated  by  the  board. 

Sec.  5011.  Diet  of  convicts. — The  convicts  shall  be  fed  on  bread  of 
Indian  meal,  or  other  coarse  bread,  and  have  one  meal  a  day  of 
coarse  meat.  The  board  of  directors  may  change  or  regulate  the 
diet  for  good  cause.    (Code  1887,  §  4127.) 

Sec.  5012.  Change  of  diet  by  superintendent ;  police  of  hospital 
and  cells;  rules  for  employment  of  convicts,  and  as  to  visitors.— i 
The  superintendent  may,  when  lie  deems  it  necessary,  and  shall, 
when  the  surgeon  so  advises,  change  the  diet,  and  adapt  it  to 
the  health  or  condition  of  the  convicts  or  any  of  them,  or  he  may 
-allow  extra  diet  to  those  who  need  it.  He  shall  cause  the  hos- 
pital and  all  the  cells  and  rooms  of  the  prison  to  be  whitewashed 
(by  convicts  qualified  for  the  business)  twice  a  year,  or  oftener, 
and  the  floors  to  be  washed  as  often  only  as  may  be  necessary  for 
health  and  comfort.  The  board  of  directors  shall  prescribe,  by 
rules  and  regulations,  the  hours  within  which  the  convicts  shall 
be  employed  at  the  respective  branches  of  business  carried  on  in 
the  institution,  and  the  time  they  shall  labor  in  each  day,  and  also 
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the  times  and  conditions  upon  which  persons  m&j  visit  the  in- 
terior of  the  penitentiary.     (Code  1887,  §  4128.) 

See.  6013.  Privileges  for  the  sick;  hoi^ital  steward;  surgeon  to 
have  control  of  hospital  department. — The  superintendent  may,  or, 
when  the  surgeon  so  recommends,  shall,  allow  the  convicts  at  stated 
times  t^  walk  for  the  benefit  of  their  health,  in  the  yard,  but  in 
the  presence  or  view  of  the  superintendent  or  an  assistant.  The 
superintendent  shall,  on  the  appHcation  of  the  surgeon,  detail  from 
among  the  convicts  one  man  to  act  as  hospital  steward.  The  sur- 
geon shall  have  control  of  the  hospital  department,  and  shall  have 
the  right  to  adopt  and  enforce  such  sanitary  regulations  as  he  may 
deem  necessary,  and  the  board  of  directors  shall  approve.  (Code 
1887,  §  4129.) 

Sec.  5014.  Supointendent  may  employ  convicts  in  working  on 
public  buildings,  etc.,  at  Kichmond,  etc. — The  superintendent  shall, 
at  the  discretion  and  under  the  direction  of  the  Governor,  employ 
them  at  Richmond  or  elsewhere  in  the  State,  in  improving,  repair- 
ing, or  working  on  the  public  buildings,  grounds  and  property,  or 
cultivating  grounds  for  the  use  of  the  penitentiary.  (Code  1887, 
§  4130;  1916,  p.  700.) 

Sec.  5015.  May  employ  them  at  Hollywood  and  Oakwood  ceme- 
teries.— He  shall  have  authority  to  furnish  to  the  Hollywood  and 
Oakwood  memorial  associations,  from  time  to  time,  as  may  be 
necessary,  a  sufficient  force  of  convict  labor  to  keep  in  order  the 
graves  and  sections  wherein  are  buried  the  Confederate  soldiers 
of  the  army  of  Northern  Virginia  in  said  cemeteries.  (Code  1887, 
§  4131.) 

Sec.  6016.  Directors  of  penitentiary  to  make  rules  and  regula- 
tions for  the  safekeeping  and  conduct  of  prisoners. — ^The  board  of 
directors  of  the  penitentiary  shall  make  and  enforce  such  rules 
and  regulations  as  may  be  necessary  and  proper  for  the  safe- 
keeping of  the  convicts,  their  food,  sleeping  apartment,  and  for 
the  regulation  of  their  general  conduct  and  behavior,  and  pre- 
scribe such  punishments  for  violation  of  said  rules  as  may  seem 
reasonable  and  proper,  but  the  punishment  when  inflicted  shall 
not  be  cruel  or  inhuman.  (Code  1887,  §  4142,  4143;  1902-3-4,  p.  294.) 
Revlsors*  Note.— This  section  is  based  on  section  4142  and  4143  of 
the  Code  of  1887.  The  latter  section  was  amended  by  Acts  1002-8-4,  p. 
294.  The  revised  section  contains  the  principle  enacted  by  section 
5010  above,  the  revisorg  being  of  opinion  that  larger  discretion  should 
be  given  the  board  in  such  matters.  It  is  provided,  however,  tliat  the 
pmiislunent  when  inflicted  shall  not  be  cruel  or  Inhuman. 
See  Acts  1918,  p.  474. 

Sec.  6017.  Record  to  be  kept  of  conduct  of  convicts;  to  have 
credit  for  good  conduct;  record  of  punishment,  etc.,  of  convicts; 
inspection  of  same. — The  superintendent  shall  keep  a  record  of  the 
conduct  of  each  convict,  and  for  every  month  that  a  convict  ap- 
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pears  by.  such  record  to  have  faithfully  observed  the  rules  and 
requirements  of  the  prison  and  not  to  have  been  subjected  to 
punishment  there  shall,  with  the  consent  of  the  Governor,  be  de- 
ducted from  the  term  of  service  of  such  convict  ten  days ;  but,  for 
any  violation  of  prison  rules  punishable  by  stripes,  or  for  escape 
or  attempted  escape  from  custody,  the  convict  found  guilty  of 
such  violation,  or  of  such  escape  or  attempted  escape,  shall  forfeit 
all  good  conduct  allowance  earned  by  him  up  to  that  tis&e.  Every 
time  any  convict  is  punished,  the  name  of  the  offender,  the  offense, 
a  full  and  detailed  description  of  the  punishment,  the  time  when 
the  ofEense  was  committed,  and  when  punishment  inflicted,  shall 
be  recorded  in  a  register  provided  for  the  purpose.  Said  register 
shall  be  monthly  inspected  by  the  board  of  directors  of  the  peni- 
tentiary and  examined  and  reported  upon  biennially  by  a  joint  com- 
mittee of  the  General  Assembly.  (Code  1887,  §  4144;  1916,  p. 
551.) 

Revlsors'  Note. — See  Acts. 1018,  p.  474. 

Sec.  5018.  Record,  etc.,  to  be  submitted  to  Ctovemor. — ^The  su- 
perintendent shall  submit  said  record  and  deduction  to  the  Gov- 
ernor, when  required  by  him,  that  the  same  may  be  considered  in 
the  exercise  of  such  executive  clemency  on  behalf  of  any  convict  as 
he  may  deem  conducive  to  the  interest  of  the  prison,  and  promo- 
tive of  the  reformation  and  welfare  of  the  convicts.  (Code  1887, 
§  4145.) 

-  Sec.  5019.  When  term  of  confinement  to  commence. — The  term 
of  confinement  in  jail  or  in  the  penitentiary  for  the  commission 
of  a  crime  shall  commence  and  be  computed  from  the  date  of  the 
judgment,  unless  such  judgment  is  suspended  at  the  instance  of 
the  defendant.    (1916,  pp.  499,  721.) 

Revisors'  Xote. — The  first  act  cited  at  the  end  of  this  section  pro- 
vided that  persons  sentenced  to  confinement  in  Jail  or  in  the  penitentiary 
should  have  deducted  from  their  terms  all  time  actnally  spent  by  them 
in  Jail  awaiting  trial,  or  pending  removal  to  the  penitentiary  after  trial 
and  sentence,  or  pending  appeal,  etc.  The  second  act  cited  provided  for 
dedaction  from  the  term  of  confinement  of  persons  sentenced  to  the 
penitentiary  of  the  nnmiier  of  days  such  persons  may  have  been  held  In 
Jail  because  of  qnarantinne  regnlations,  etc  The  revised  section  mate- 
rially changes  the  first  act  cited,  in  tliat  it  does  not  allow  credit  for 
time  spent  in  Jail  awaiting  trial,  nor  for  time  spent  in  confinement  pend- 
ing an  appeal.  The  jury,  or  court  trying  the  case,  usually  talces  into 
consideration,  where  it  is  proper  to  do  so,  the  length  of  time  the  accused 
has  been  in  Jail  and  there  should  be  no  farther  credit  therefor  given. 
The  prisoner  should  not  have  credit  for  time  spent  in  Jail  at  his  instance. 
By  applying  for  a  writ  of  error  he  takes  his  chances  of  an  affirmance  of 
the  Judgment,  and  to  allow  credit  for  the  time  pending  an  appeal  would 
oifer  a  prranlum  to  apply  for  appeals  and  in  some  cases  might  result 
in  keeirfng  him  in  Jail  in  idleness  daring  the  whole,  or  a  very  large  part, 
of  the  time  for  which  he  is  sentenced. 

Sec.  5020.  What  to  be  posted  in  each  cell. — The  superintendent 
shall  cause  a  copy  of  sections  five  thousand  and  sixteen,  five  thon- 
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sand  and  seventeen  and  five  thousand  and  eighteen  to  be  {tosted 
in  the  cell  of  each  convict.    (Code  1887,  §  4146.) 

Seo.  6021.  Allowance  to  convict  on  his  discharge. — The  board, 
in  its  discretion,  may  allow  a  convict,  on  his  discharge,  not  ex- 
ceeding ten  dollars.  The  superintendent  shall  furnish  to  con- 
victs, when  discharged,  proper  certificates  of  transportation  to 
th.e  county  or  city  from  which  such  convict  was  sent,  over  any 
road  or  transi>ortation  line  embraced  in  the  schedule  furnished  by 
the  State  Corporation  Commission;  and,  if  he  need  it,  a  suit  of 
coarse  clothing.     (Code  1887,  §  4147;  1902-3-4,  p.  620.) 

Sec.  5022.  Dnty  of  smgeon  to  notify  saperintendent,  when  ab- 
sent from  Richmond. — The  surgeon  to  the  penitentiary  shall  visit 
the  penitentiary  once  at  least  every  day,  and  oftener  when  there 
are  eases  of  sickness  requiring  it,  or  when  he  is  called  on  to  attend 
by  the  superintendent.  Before  leaving  the  city  of  Richmond  at 
any  time,  he  shall  notify  the  superintendent  of  his  intention  and 
the  time  he  expects  to  he  absent,  and  what  physician  may  be 
called  on  to  officiate  fOr  him  in  his  absence.  The  surgeon  shall 
render  to  the  convicts  all  surgical  and  medical  aid  which  may  be 
requisite.    (Code  1887,  §§  4148,  4149.) 

Sec.  5023.  Hospital  room;  hospital  record. — A  room  suitable  for 
the  purpose  shall  be  set  apart,  in  which  sick  convicts  shall  be  kept, 
ivhen  the  surgeon  so  prescribes.  There  shall  be  a  book  in  which 
shall  be  entered  the  name  of  each  convict  put  in  the  hospital,  and 
the  time  that  he  goes  in  and  comes  out  of  it.    (Code  1887,  §  4150.) 

See.  6024.  Weetkly  examination  of  hospital;  annual  report  of  di- 
rectors.— One  of  the  directors,  in  such  order  as  the  board  may 
direct,  shall  once  a  week  visit  the  hospital  with  the  superintend- 
ent, and  the  two  shall  make  a  report  of  the  treatment  and  condi- 
tion of  the  sick.  The  annual  report  of  the  board  shall  show  the 
condition  of  tiie  health  of  the  convicts.  It  shall  state  the  number 
in  the  hospital  every  month  from  each  ward,  the  disease  of  each 
person  put  ia  the  hospital,  and  the  number  of  deaths  in  each  ward. 
(Code  1887,  §  4151.) 

Sec.  5025.  Who  may  enter  intoior  of  penitentiary;  visitors  not 
to  converse  with  convicts. — The  Governor,  members  of  the  Gen- 
eral Assembly,  ininisters  of  any  religious  denomination  for  per- 
forming religious  service,  and  the  officers  and  others  having  duties 
or  business  therein  may  go  into  the  interior  of  the  penitentiary. 
Any  person  who  shall  obtain  a  permit  to  do  so  from  the  Governor 
may  also  visit  the  same.  The  board  of  directors  shall  prescribe  the 
time  and  conditions  on  which  all  other  persons  may  enter  the  in- 
terior of  the  penitentiary.  There  shall  be  no  conversation  between 
a  visitor  and  a  convict  unless  special  license  therefor  be  given  by 
the  Gfovemor  or  superintendent.  (Code  1887,  §  4152;  1891-2,  p. 
509.) 
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Sec.  5026.  How  board  of  directors  may  apply  means  of  peniten- 
tiary.— The  board  of  directors  may  apply  the  means  of  the  institu- 
tion to  repair  and  enlarge  the  shops,  and  increase  the  number  of 
cells  when  required.  They  shall  cause  to  be  done  in  the  peniten- 
tiary any  work  which  can  be  done  therein,  towards  effecting  the 
improvements  or  repairs  mentioned  in  section  five  thousand  and 
fourteen.     (Code  1887,  §  4153.) 

Sec.  5027.  Heetinif  of  board;  qnonun;  their  duties  and  powers; 
when  board  may  remove  superintendents,  etc.,  and  appoint  suc- 
cessors.— A  majority  of  the  directors  shall  constitute  a  quorum. 
They  shall  meet  regularly  once  a  week  at  the  penitentiary  and 
quarterly  at  the  prison  farm,  and  at  the  first  meeting  in  each  month 
at  the  penitentiary  the  respective  superintendents  shall  submit 
their  reports,  and  they  may  meet  at  such  other  times  as  the  re- 
spective superintendents  may  request  or  any  three  of  the  directors 
may  think  necessary.  It  shall  be  their  duty  once  in  three  months 
to  inspect  the  penitentiary  and  prison  farm  and  make  a  report  of 
their  condition  to  the  Governor,  which  report  shall  embrace  a 
synopsis  of  the  monthly  reports  of  Ihe  superintendents  for  the 
three  months  preceding  said  inspection.  It  shall  also  embrace  a 
statement  of  the  institutions  as  to  health  and  general  management, 
and  such  other  matters  as  may  seem  to  them  of  sufficient  interest 
to  be  contained  therein;  and  especially  shall  they  report  at  any 
time  any  malfeasance  in  office,  or  manifest  incompetency  in  the 
discharge  of  their  duties,  on  the  part  of  the  superintendent  or  any 
other  officer. 

The  board  shall  investigate  any  misb«havior,  incapacity,  negleat 
of  official  duty,  or  acts  performed  without  authority  of  law,  on 
the  part  of  the  superintendents  or  surgeons,  and  if  in  their  judg- 
ment there  be  sufficient  cause  therefor,  they  shall  forthwith  re- 
move the  said  officer,  and  at  once  appoint  a  successor  to  fill  the 
unexpired  term. 

Said  board  shall  have  a  general  supervision  over  the  peniten- 
tiary, prison  farm,  and  the  officers  thereof,  and  see  that  the  laws 
for  their  government  are  observed. 

The  respective  superintendents,  for  good  cause,  shall  remove 
all  other  officers  and  employees  of  the  penitentiary  and  prison 
farm,  and  fill  their  unexpired  terms,  subject  to  the  approval  of 
the  board  of  directors.  (Code  1887,  §  4154;  1902-3-4,  p.  294.) 

Sec.  5028.  Power  of  board  in  investigating;  duty  of  clerk;  how 
witness  paid. — When  an  investigation  is  ordered  by  the  board  as 
to  a  matter  concerning  the  penitentiary,  or  the  conduct  of  persons 
connected  therewith,  the  clerk  of  the  penitentiary,  by  order  of 
the  board,  may  issue  a  summons,  directed  to  the  sheriff  of  the 
county  of  Henrico,  or  to  the  sheriff  or  sergeant  of  the  city  of  Rich- 
mond, commanding  him  to  summon  any  person  to  attend  at  the 
(2074) 


Digitized  by 


Google 


Ch.   200]  PBNITENTIABY  §5032 

penitentiary  on  a  certain  day,  to  give  evidence  before  the  board, 
and  may  administer  an  oath  to  such  person.  The  board  shall  have 
like  powers,  under  sections  sixty-two  hundred  and  twenty  and 
sixty-two  hundred  and  twenty-one,  as  if  it  was  a  court  whose 
clerk  had  issued  the  summons.  And  the  clerk  of  the  penitentiary 
shall  make  such  entry  as  would,  under  section  thirty-five  hundred 
and  twenty-nine,  if  the  attendance  was  before  a  court,  be  made 
by  the  clerk  thereof.  The  sum  to  which  the  witness  is  entitled  shall 
be  paid  oat  of  the  funds  of  the  institution.  (Code  1887,  §  4155 ; 
1902-3-4,  p.  294.) 

Sec.  5029.  ATinual  inventory. — Three  or  more  of  the  directors 
shall,  at  the  end  of  each  fiscal  year,  attend  the  taking  of  the  in- 
ventories of  the  goods  and  stock  on  hand  at  the  penitentiary  and 
prison  farm.    (Code  1887,  §  4156;  1902-3-4,  p.  294.) 

Sec.  5030.  Annual  report  of  board  to  be  laid  before  General  As- 
sembly.— The  board  shall  annually,  before  the  first  of  October, 
make  a  report  to  the  Governor,  to  be  laid  before  the  General  As- 
sembly, showing  the  expense  to  the  State  of  the  penitentiary  and 
prison  farm  for  the  previous  fiscal  year,  and  their  condition  at  the 
end  of  such  year,  the  manner  in  which  the  rules  have  been  exe- 
cuted, and  their  effect,  and  making  any  proper  suggestions  as  to 
the  discipline  and  organization  of  the  penitentiary  and  prison 
farm.     (Code  1887,  §  4157;  1902-3-4,  p.  294.) 

Sec.  5031.  Clerk  of  penitentiary;  his  duties.— The  clerk  of  the 
penitentiary  shall  keep  the  journal  of  the  board  of  directors,  re- 
cord their  proceedings  as  Ihey  may  direct,  and  copy  such  papers  as 
they  or  the  superintendent  may  order.  He  shall  attend  at  the 
penitentiary  daily,  and  compare  the  ward  and  delivery  books,  and 
see  that  the  entries  therein  are  correctly  made.  He  shall  keep 
regular  books  of  account,  exhibiting  the  proper  receipts  and  dis- 
bursements of  the  institution,  make  the  tables  and  documents  ac- 
companying the  reports  of  the  superintendent,  and  perform  all 
duties  required  by  the  rules  of  the  institution,  or  the  orders  of  th« 
board  or  superintendent.    (Code  1887,  §  4158.) 

Sec.  5032.   Directors  of  the  penitentiary  to  employ  assistant  clerks 

when  needed,  or  to  apportion  the  clerical  woric  of  the  penitentiary 

among  those  now  employed;  compensation. — The  superintendent  is 

hereby  authorized,  with  the  approval  of  the  board  of  directors  of 

the  penitentiary,  to  employ    such    assistant  clerks  as  the  needs 

of  the  service  may  require,  or  he  may  apportion  the  clerical  work 

of  the  penitentiary  among  those  now  employed,  regulating  their 

compensation  therefor,  but  the  same  shall  in  no  case  exceed  the 

amount  appropriated  for  that  purpose.    (1899-00,  p.  1238;  1902-3-4, 

p.  248.) 

Revisors'  Note. — ^In  addition  to  slight  changes  in  phraseology,  the 
i^cosd  proviso  of  the  act  last  cited  at  the  end  of  this  section  has  been 
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omitted.     This  subject  is  goTemed  by  the  provlstons  of  the  general  ap- 
propriation bill. 

Sec.  6033.  Where  superintendent  may  reside,  his  fx^el,  eitc.;  his 
duties. — The  superintendent  may  reside  in  one  of  the  dwelling 
houses  on  the  penitentiary  grounds  fronting  on  Belvidere  street, 
and  shall  be  allowed  his  fuel,  water,  and  gas.  He  shall  be  the 
chief  executive  officer  of  the  penitentiary,  and  shall  direct  its  in- 
ternal police  and  management,  subject  to  the  control  of  the  board 
of  directors.  The  assistant  superintendent  may  reside  in  the  other 
of  the  two  houses  on  said  ground,  and  shall  be  allowed  his  fuel, 
water,  and  gas.  (Code  1887,  §  4159;  1891-2,  p.  509;  1902-3-4,  p. 
299.) 

Sec.  6034.  How  clerk,  assistant  clerk,  assistant  superintendent, 
and  keepers  appointed;  their  oath;  matron. — The  superintendent 
shall  appoint  and  may  remove,  subject  to  the  approval  of  .the 
board  of  directors,  a  clerk  of  the  penitentiary  and  an  assistant 
clerk,  one  assistant  superintendent,  who  shall  act  in  the  place  of 
the  superintendent  in  his  absence,  also  four  keepers  and  a  matron, 
all  of  whom  shall  take  the  oath  of  office  prescribed  by  law  for 
public  officers.  (Code  1887,  §  4160;  1891-2,  p.  510;  1893-4^  p.  928; 
1902-3-4,  p.  299.) 

Sec.  6036.  The  superintendent  may  purchase  material  and  sup- 
plies for  the  penitentiary  and  prison  farm;  monthly  report  of  ths 
sapeiintendeint. — The  respective  superintendents  shall,  with  the 
approval  of  the  board,  and  under  such  regulations  as  it  may  pre- 
scribe, purchase  such  material  and  provisions  as  may  be  necessary 
for  the  penitentiary  and  prison  farm,  of  which  they  shall  keep 
an  account  showing  separately  the  kind  and  quantity  of  material 
and  provisions  purchased,  and  the  price  thereof.  The  respective 
superintendents  shall  make  a  report  to  the  board  of  directors  at 
its  first  meeting  in  each  month  of  his  receipts  for  the  hire  of  con- 
victs, and  from  any  other  source,  and  also  of  his  disbursements  dur- 
ing the  past  month,  vouchers  for  which  shall  be  examined  by  the 
board  and  preserved  by  the  clerk.  (Code  1887,  §§  4162,  4163;  J891- 
92,  p.  510;  1902-3-4,  pp.  299,  685.) 

Sec.  6036.  Superintendent  to  give  information  relating  to  bids 
and  bidders  for  supplies. — The  Superintendent  of  the  Penitentiary 
shall,  upon  the  request  of  any  citizen,  give  any  information  as  to  the 
name  of  bidder  or  bidders,  amount  of  bid  or  bids,  and  quantity  con- 
tracted for,  of  such  supplies  as  are  furnished  under  advertisements 
for  bids  at  said  penitentiary  within  thirty  days  after  such  con- 
tract has  been  consummated.  (1901,  p.  311.) 

Befc.  6037.  Moneys  received  to  be  paid  into  treasury;  how  paid 
out. — ^He  shall,  at  the  end  of  each  month,  or  oftener  if  the  board 
direct,  pay  all  money  received  by  him  into  the  treasury  to  the 
credit  of  the  penitentiary  fund,  and  the  same  shall  be  paid  out  on 
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the  order  of  the  superintendent,  approved  by  the  board.     (Code 
1887,  §  4164.) 

Revisors'  Note.^— This  section  was  section  4164  of  the  Code  of  1887, 
but  It  appears  In  Acts  1801-2,  p.  810,  as  section  4168.  It  was  repealed 
bjr  Acts  190a-8-4,  p.  685.  It  Is  not  believed  that  this  repeal  was  Inten- 
tional. As  found  in  this  Code  it  is  Identical  with  section  4168  of  Acts 
1801-2,  p.  810.  The  only  change  made  by  the  act  last  cited  was  to  Insert 
the  wcH-ds,  "or  oftener  If  the  board  direct." 

Sec.  5038.  Annual  general  account  of  superintendent;  how  msMle 
up;  what  to  show. — The  Superintendent  of  the  Penitentiary  shall, 
at  the  end  of  each  fiscal  year,  state  a  general  account  between  the 
State  and  the  penitentiary  for  such  year,  charging  the  latter  with 
the  value  of  the  tools,  machinery,  fixtures,  and  materials  on  hand 
at  the  commencement  of  the  year;  the  rations  furnished  for  the 
convicts;  the  salaries  of  all  the  officers,  and  all  the  contingent  ex- 
penses of  the  penitentiary;  and  crediting  it  with  the  work  and  re- 
pairs done  by  the  convicts  on  the  prison  and  other  public  property ; 
other  work  of  the  convicts;  the  clothing  furnished  the  convicts; 
and  the  value  of  the  tools,  machinery,  fixtures,  and  materials  on 
hand  at  the  end  of  the  year ;  with  all  other  debits  and  credits  neces- 
sary to  show  a  true  account  of  the  institution  with  the  State.  (Code 
1887,  §  4165.) 

Sec.  6039.  To  be  examined  etc.,  by  directors. — The  said  account 
shall  be  laid  before  the  board  of  directors,  and,  when  approved 
by  them  and  balanced,  be  made  a  part  of  their  annual  report.  (Code 
1887,  §  4166.) 

Sec.  6040.    Emplojrment  of  guard;  their  number  and  duties;  how 
dismissed;  right  of  guard  and  officers  to  carry  weapons;  absentees, 
etc — The  Superintendent  of  the  Penitentiary  may  employ  a  guard 
not  exceeding  forty-nine  persons  as  the  exterior  and  interior  guard 
of  the  penitentiary,  who  shall  each  take  an  oath  faithfully  to  dis- 
charge the  duties  of  his  office,  and  shall  perform  such  duties  as  the 
superintendent,  subject  to  the  control  of  the  board,  may  direct. 
\ny  person  so  employed  may  be  dismissed  from  service  by  the 
superintendent,  with  the  approval  of  the  board.    It  shall  be  lawful 
for  any  officer  or  guard  to  carry  sufficient  weapons  to  prevent  es- 
capes, suppress  rebellion,  and  for  self-defense,  and  to  use  the  same 
against  any  convict  for  such  purpose.     The  superintendent  may 
adopt  regnlations,  approved  by  the  board,  under  which  leave  of 
absence  may  be  granted  to  an  officer,  keeper,  or  member  of  the 
guard.    If  any  absentee  furnishes  satisfactory  evidence  to  the  su- 
perintendent that  his  absence  was  unavoidable  from  sickness,  his 
full  pay  may  continue  during  such  absence,  not  exceeding  twenty 
days  in  any  one  year,  and  beyond  that  time  at  the  rate  of  fifteen 
dollars  per  month,  not  exceeding  three  months.     (Code  1887,  § 
.4167;  1891-2,  p.  510;  1893-4,  p.  929;  1902-3-4,  p.  299.) 

Sec.  6041.   Compensation  of  guard;  how  paid. — ^The  compensation 
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of  the  said  guard  and  the  ofBcers  and  employees  of  the  penitentiary 
shall  be  such  as  may  be  provided  by  law  and  such  compensation 
shall  be  paid  monthly,  upon  the  certificate  of  the  superintendent, 
on  the  warrant  of  the  Auditor  of  Public  Accounts. 

The  said  guards  shall  have  during  the  year  as  much  as  ten  days' 
vacation,  without  deduction  of  pay,  which  vacations  shall  be  on 
consecutive  days,  or  at  stated  periods,  in  the  discretion  of  the  Su- 
perintendent of  the  Penitentiary,  and  the  substitute  guards  shall 
receive  the  same  pay  when  employed  as  the  regularly-employed 
guards.  And  each  guard  employed  at  the  prison  farm  shall  have 
duiring  the  year  fifteen  days'  vacation,  without  deduction  of  pay,  to 
be  on  consecutive  days,  or  at  stated  periods,  in  the  discretion  of  the 
superintendent  of  the  prison  farm.  (Code  1887,  §  4168;  1899-00, 
p.  930;  1901-2,  p.  362;  1902-3-4,  p.  294.) 

Sec.  6042.  Convicts  employed  outside  of  penitentiary  to  be  guard- 
ed.—While  the  convicts  are  employed  in'  any  work  on  the  public 
grounds,  or  property  outside  of  the  penitentiary,  they  shall  be  at- 
tended by  a  suflBcient  guard,  detailed  therefor  by  the  superin- 
tendent, and  be  subject  to  his  orders.    (Code  1887,  §  4169.) 

Sec.  6043.  Beward  for  convict  escaping;  how  paid. — If  any  con- 
vict escape  from  the  penitentiary,  or  from  the  custody  of  the  su- 
perintendent, he  may  offer  a  reward  for  the  apprehension  and  re- 
delivery of  such  convict,  not  exceeding  five  hundred  dollars;  one- 
half  thereof  to  be  paid  by  the  institution,  and  the  other  by  the 
superintendent,  his  assistants,  and  the  interior  guard,  in  proportion 
to  the  amount  of  their  salaries.     (Code  1887,  §  4170.) 

Sec.  6044.  Who  not  entitled  to  it — None  of  said  ofiScers  shall  be 
entitled  to  any  such  reward  or  any  part  of  it,  unless  expressly  au- 
thorized by  the  superintendent.     (Code  1887,  §  4171.) 

Sec.  6046.  Tasldng  convicts;  how  compensation  for  work  done 
beyond  task  fixed  and  paid. — The  superintendent,  with  the  consent 
and  advice  of  the  board,  may  establish  a  system  of  tasking  the  con- 
victs in  the  different  wards  of  the  penitentiary,  when  it  can  be 
done^  and  allow  to  any  convict  a  reasonable  compensation  for  work 
done  beyond  his  task,  which  shall  be  placed  to  his  credit,  and  paid 
to  him  when  he  is  discharged  from  prison;  or,  if  he  request  that 
a  portion,  or  all  of  it,  be  paid  to  his  family  or  near  relatives,  the 
superintendent  may  do  so  at  any  time  during  his  imprisonment; 
or,  if  he. so  desire,  it  may  be  paid  to  him,  from  time  to  time,  in  pro- 
visions or  other  articles  selected  from  a  standing  list,  to  be  pre- 
pared by  the  superintendent,  and  approved  by  the  board,  said 
articles  to  be  purchased  by  the  superintendent,  as  provided  in 
section  five  thousand  and  thirty-five  and  charged  to  the  convicts 
at  cost.  The  amount  to  be  allowed  for  work  done  shall  be  fixed 
by  the  superintendent,  with  the  approval  of  the  board.  (Code  1887, 
§  4173;  1891-2,  p.  511;  1902-3-4,  p.  294.) 
Bevlsors''  Note. — See  Acts  lOlS,  p.  474. 
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Sec.  6046.  Oonvict  in  the  penitentiary  whose  term  expires  oi^ 
Sonday  or  legal  holiday  discharged  on  the  preceding  day. — When- 
ever the  term  of  any  convict  in  the  penitentiary  of  Virginia  shall 
expire  on  Sunday  or  any  legal  holiday,  the  Superintendent  of  the 
Penitentiary  shall  have  authority  to  discharge  this  convict  on  the 
day  immediately  preceding  said  Sunday  or  legal  holiday.  (1899-00, 
p.  293;  1901-2,  p.  567.) 

Sec.  6047.  Penitentiary  farm. — There  shall  be  a  surgeon  for  the 
penitentiary  farm  appointed  by  the  board,  whose  compensation  shall 
be  at  the  rate  of  fifty  dollars  per  month  and  board  for  himself  and 
horse.  A  superintendent  appointed  by  the  hoard,  whose  compensa- 
tion shall  be  one  thousand  dollars  per  annum  and  hoard  for  himself 
and  family,  and  who  shall  have  charge  of  the  cultivation  of  the 
farm,  and  «hall  perform  such  other  duties  as  may  be  assigned  him, 
all  tmder  the  direction  of  the  board.  The  said  superintendent, 
subject  to  the  approval  of  the  board,  shall  appoint  and  may  re- 
move such  guards  as  may  be  necessary,  whose  compensation  shall 
be  thirty  dollars  per  month  and  their  board.  The  pay  of  the 
said  superintendent,  surgeon  and  guards  shall  be  monthly  upon 
the  certificate  of  the  superintendent,  on  warrant  of  the  Auditor 
of  Public  Accounts.  All  laws  for  the  government  of  the  peniten- 
tiary' shall  be  in  force  on  said  farm,  so  far  as  applicable,  and  the 
same  discipline  enforced  there  as  in  the  penitentiary.  The  said 
superintendent  shall,  at  the  end  of  each  fiscal  year,  take  an  inven- 
tory and  make  out  a  general  account  between  the  State  and  farm 
for  such  year,  charging  the  latter  with  the  value  of  the  stock,  tools, 
implements,  materials  and  supplies,  including  provisions  and  cloth- 
ing on  hand  at  the  commencement  of  the  year,  and  the  cost  of  the 
same  bought  during  the  year,  the  salaries  of  officers  and  guards 
and  all  other  expenses  of  the  farm;  and  crediting  it  with  work 
done  by  the  convicts  on  the  buildings  and  permanent  fixtures  on 
the  farm,  the  value  of  the  stock,  tools,  implements,  etc.,  on  hand  at 
the  ecd  of  the  year,  the  value  of  all  products  furnished  the  peni- 
tentiary, kII  moneys  received  for  the  sale  of  such  products  and  all 
other  debits  and  credits  necessary  to  show  a  true  account  of  the 
farm  with  the  State.  All  costs  of  lease,  erection  of  buildings  and 
other  expenses  of  said  farm,  not  otherwise  provided  for,  shall  be 
paid  out  of  the  net  earnings  of  the  penitentiary,  by  warrants  drawn 
on  the  treasurer,  upon  the  order  of  the  Superintendent  of  the  Peni- 
tentiary, approved  by  the  board.  (1893-4,  p.  556;  1902-3-4,  p.  247; 
1908,  p.  659.) 

Sec.  6048.  Raising  and  training  of  bloodhounds  for  police  pur- 
poses.— It  shall  be  the  duty  of  the  Superintendent  of  the  Peniten- 
tiary to  procure,  upon  the  most  advantageous  terms  possible,  one 
male  and  two  female  bloodhounds  of  suitable  breed,  which  he  shall 
keep  on  the  penitentiary  farm  for  breeding  purposes.  He  shall  have 
them  and  their  progeny  properly  cared  for  and  trained  to  track 
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criminals.  He  shall,  upon  the  order  of  the  circuit  court  or  board  of 
supervisors  of  any  county,  or  upon  the  like  order  of  the  corporation 
court,  or  the  council  of  any  city,  furnish  to  the  sheriff  of  such 
county,  or  to  the  sergeant  of  such  city,  free  of  charge,  such  blood- 
hounds as  may  be  necessary  and  can  be  safely  spared  from  said 
farm.  The  expense  of  transporting  such  bloodhounds  shall  be  borne 
by  the  county  or  city  ordering  them.  Whenever  the  supply  of  such 
bloodhounds  shall  exceed  the  demand  for  the  same  under  the  fore- 
going provisions  of  this  section,  the  superintendent  is  authorized  to 
sell  the  surplus  ones  to  other  parties,  and  he  shall  account  for  the 
,  revenue  derived  therefrom  as  part  of  the  annual  revenues  of  the 
penitentiary  fund.    (1902-3^,  p.  235;  1910,  p.  331.)       / 

Revlsors*  Note. — ^Thls  sectioii  is  taken  from  the  two  acts  dted.  The 
revised  sectlcD  Is  intended  to  make  dear  who  has  the  right  to  demand 
the  hounds,  and  to  show  that  they  are  Intended  for  pemument  use. 

For  note  of  case  upon  admissibility  of  evidence  of  the  fact  that 
bloodhounds  went  from  the  scene  of  the  crime  to  the  defendant's  home, 
see  11  Va.  Law  Reg.  430. 

It  has  been  decided  in  a  number  of  cases  that  bloodhound  evidence 
is  admissible  under  proper  conditions.  See  Richardson  v.  State,  145  Ala. 
46,  41  So.  82;  Pedigo  v.  Com.,  103  Ky.  41,  19  Ky.  L.  Rep.  1723,  44 
S.  W.  143.  82  Am.  St.  Rep.  566,  42  L.  R.  A.  432;  Oenham  v.  Com..  119 
Ky.  608,  27  Ky.  L.  Rep.  17J,  84  S.  W.  638;  Baum  v.  State,  27  Ohio  Clr. 
Ct.  Rep.  569;  Parker  v.  State,  46  Tex.  Crim.  461;  3  Ann.  Cas.  893,  80 
S.  W.  1008,  108  Am.  St.  Rep.  1021. 

But  in  order  that  such  testimony  be  admissible  there  must  be  pre- 
liminary proof  of  such  character  as  to  show  that  reliance  may  reason- 
ably be  placed  upon  the  accuracy  of  the  trailing  attempted  to  be  proved. 
Davis  V.  StatOi   46  Fla.  137,   35  So.  76. 

But  see  Brottrv.  State.  70  Neb.  396,  97  N.  W.  593,  63  I/.  R.  A.  789, 
and  article  entitled,  "Bloodhound  Evidence."    Law  notes,  April  1914,  p.  8. 

For  rules  as  to  the  admissibility  of  bloodhound  evidence,  see  Spears 
V.  State,  92  Miss.  613;  State  v.  Adams,  85  Kan.  435,  116  Pac.  608,  35 
L.  R.  A.  (N.  S.)  870;  State  v.  Freeman,  146  N.  C.  615,  60  S.  E.  986. 


CHAPTEB  201. 
Crimes  by  Convicts. 


6049.  What  acts  committed  by  a      6060.  What  conspiracy  by  convicts 
convict  confined  in  the  pen-  a  felony. 

Itentiary   or   being   in   ens-      6051.  Punishment    for     said      ot- 
tody  of  an  officer  thereof,  fenses. 

amount  to  felony.  5062.  It  convict  commit  any  other 

felony,  how  punished. 

Sec.  5049.  What  acts  committed  by  a  convict  confined  in  the 
penitentiary  or  being  in  custody  of  an  officer  thereof,  amount  to 
felony. — A  convict  confined  in  the  penitentiary,  or  in  custody  of 
an  officer  thereof,  shall  be  deemed  guilty  of  felony  if  he  kill,  wound, 
or  inflict  other  bodily  injury  upon  an  officer  or  guard  of  the  pen- 
(2080) 


Digitized  by 


Google 


Ch.  201]  CBIMES  BY   CONVICTS  §5051 

itentiary;  or  escape  from  the  penitentiary  or  such  custody;  or 
break,  cut,  or  injure  any  building,  fixture,  or  fastening  of  the 
penitentiary,  or  any  part  thereof,  for  the  purpose  of  escaping  or 
aiding  any  other  convict  to  escape  therefrom,  or  rendering  the 
penitentiary  less  secure  as  a  place  of  confinement;  or  make,  pro- 
cure, secrete,  or  have  in  his  possession,  any  instrument,  tool,  or 
thing  for  the  said  purpose,  or  with  intent  to  kill,  wound,  or  in- 
flict  bodily  injury  as  aforesaid;  or  resist  the  lawful  authority  of 
an  officer  or  guard  of  the  penitentiary  for  the  said  purpose,  or  with 
Buch  intent.    (Code  1887,  §  4174.) 

A  convict  Is,  until  the  time  ot  bis  imprisonment  has  expired  or  he 
bas  been  pardoned,  in  contemplation  of  law,  in  the  penitentiary,  though 
he  may  have  been  hired  out  to  work  on  a  railroad  or  the  like  in  a  dis- 
tant county,  and  the  laws  relating  to  convicts  in  the  pentitentiary  apply 
to  bim.    Rnffin'B  Case,  21  Grat.  790.    See  section  6068. 

The  principles  of  the  Bill  of  Rights  have  reference  to  freemen, 
and  not  to  convicted  felons.     Ruffin's  Case,  21  Orat.  790. 

A  convicted  felon  has  only  such  rights  as  statutes  may  give  him. 
Id. 

See  Ryan's  Case,  2  Va.  Gas.  467. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  164,  section  1. 

Sec.  5050.  What  conspiracy  by  convicts,  a  felony. — Any  three  or 
more  convicts  "so  confined,  or  in  such  custody,  who  conspire  to- 
gether to  commit  any  offense  mentioned  in  the  preceding  section, 
shall  be  deemed  guilty  each  of  felony.    (Code  1887,  §  4175.) 

Sec.  5051.  Punidunnit  for  said  offensee. — ^A  convict  guilty  of 
such  killing  as  is  mentioned  in  section  five  thousand  and  forty- 
nine,  or  of  any  act  therein  mentioned,  from  which  death  ensues  to 
such  officer  or  guard,  shall  be  punished  with  death.  For  any  other 
offense  mentioned  in  either  of  the  two  preceding  sections,  a  con- 
vict, unless  he  be  under  a  sentence  of  confinement  for  life,  shall 
be  confined  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years  after  the  end  of  the  term  for  which  he  shall  then  be  sub- 
ject to  confinement.  If  he  be  under  sentence  for  life,  he  shall  be 
kept  in  solitary  confinement  not  exceeding  ten  days  each  month  for 
such  length  of  time  as  the  board  of  directors  of  the  penitentiary 
shall  determine.     (Code  1887,  §  4176.) 

RevlBOvs'  Note.— The  last  sentence  changes  the  latter  part  of  tl)e 
section  as  It  stood  before  the  revision.  That  part  read  as  tollovs;  "and, 
whether  he  be  nnder  such  sentence  for  life  or  not,  he  shall  be  kept  in 
solitary  cbnflnement  for  such  portion  of  the  term  of  his  confinement  in 
the  penitentiary  as  may  be  fixed  by  the  Jury,  not  being  more  than  one> 
h^f  nor  less  than  one-twdfth  part  of  the  time  that  he  may  l>e  confined 
therein,  after  l>elng  sentenced  under  this  chi4>ter,  which,  solitary  con- 
flnanent  may  commence  immediately  on  his  l>eing  so  sentenced,  but 
shall  not  exceed  a  month  at  any  one  tim«."  This  change  was  made 
necessary  because  if  the  prisoner  is  serving  a  life  sentence,  the  propor- 
tion of  his  <»nfinenient  as  required  by  the  words  quoted  could  not  be 
arrived  at. 

The  provisions  of  this  statute  apply  to  convicts,  wherever  the  crime 
may  be  committed.    Ruffin's  Case,  21  Grat.  790.  ,    , 
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Sec.  5062.    If  convict  commit  any  other  felony,  how  punished. — 

If  a  convict  in  the  penitentiary  commit  any  felony,  (other  than  is 
provided  for  in  the  three  preceding  sections),  which  is  punishable 
by  confinement  therein  or  with  death,  he  shall  suffer  the  same  pun- 
ishment as  if  he  had  been  discharged  before  committing  it.  (Code 
1887,  §  4178.) 


OHAPTEB  202. 


Proceedings  in  Criminal  Gases  Against  Ck>nTict8. 

5053.  Jurisdiction  tor  trial  of  con-  tentiary  may  be  at  regular 

vlcts.  or  special  term. 

5054.  When   a    convict   who    has       6056.  Issue  of  process;  how  grand 

been    before    sentenced    to  Jury     selected     and     sum- 

the    penitentiary,    has    not  moned. 

been  sentenced  to  additional  5057.  Duty  of  Judge,  when  Indlct- 

term  of  confinement,  what  ment  found, 

superintendent  to  do.  5068.  Proceedings  same  as  In  trial 

6055.  Proceedings  for  trial  of  of-  of  other  felonies, 
tenses    committed    in  penl- 

Sec.  6053.  JuriBdiction  for  trial  of  convicts. — All  criminal  pro- 
ceedings against  convicts  in  the  penitentiary  shall  be  in  the  Circuit 
Court  of  the  city  of  Richmond ;  but  when  convicts  are  employed 
upon  any  work  of  public  or  private  improvement  in  any  county  in 
the  State  the  criminal  proceedings  against  them  may  be  in  the 
circuit  court  of  the  county  in  which  the  convict  is  so  employed  or 
in  the  Circuit  Court  of  the  city  of  Richmond.  (Code  1887,  §  4179 ; 
1887-8,  p.  521;  1893-4,  p.  734;  1902-3-4,  p.  686.) 

This  section  held  constitutional  and  valid  in  King  v.  Lynn.  90  Va. 
345.  18  S.  E.  439. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  165,  section  1. 

Sec.  5054.  When  a  convict  who  has  been  before  sentenced  to  the 
penitentiary  has  not  been  sentenced  to  additional  term  of  con- 
finement; what  superintendent  to  do. — ^When  a  person  convicted  of 
an  offense,  and  sentenced  to  confinement  therefor  in  the  peniten- 
tiary, is  received  therein,  if  it  shall  come  to  the  knowledge  of  the 
Superintendent  of  the  Penitentiary  that  he  has  been  sentenced  to  a 
like  punishment  in  the  United  States  prior  to  the  sentence  he  is 
then  serving,  the  superintendent  shall  give  information  thereof 
without  delay  to  the  Circuit  Court  of  the  city  of  Richmond.  The 
said  court  shall  cause  the  convict  to  be  brought  before  it,'  to  be 
tried  upon  an  information  filed,  setting  forth  the  several  records 
of  convictions  and  alleging  the  identity  of  the  prisoner  with  the 
person  named  in  each.    The  prisoner  may  deny  the  existence  of 
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any  such,  records,  or  that  he  is  the  same  person  named  therein, 
or  both.    Either  party  may,  for  good  cause  shown,  have  a  conilnn- 
ance  of  the  case  for  such  reasonable  time  as  may  be. fixed  by  the 
court.    The  existence  of  such  records,  if  denied  by  the  prisoner, 
shall  be  first  determined  by  the  court,  and  if  it  be  found  by  the 
court  that  such  records  exist,  and  the  prisoner  say  that  he  is  not 
the  same  person  mentioned  in  such  records,  or  remains  silent,  his 
plea,  or  the  fact  of  his  silence,  shall  be  entered  of  record,  and   a 
jury  of  bystanders  shall  be  impaneled  to  inquire  whether  the  con- 
vict is  the  same  person  mentioned  in  the  several  records.    If  they 
find  that  he  is  not  the  same  person,  he  shall  be  remanded  to  the 
penitentiary;  but  if  they  find  that  he  is  the  same  person,  or  if  he 
acknowledge  in  open  court,  after  being  duly  cautioned,  that  he  is 
the  same  person,  the  court  may  sentence  him  to  further  confine- 
ment in  the  penitentiary  for  a  period  of  not  exceeding  five  years, 
if  he  has  been  once  before  sentenced  in  the  United  States  to  con- 
finement in  the  penitentiary;  but  if  he  has  been  twice  sentenced 
in  the  United  States  to  such  confinement,  he  may  be  sentenced  to 
be  confined  in  the  penitentiary  for  such  additional  time  as  the 
court  trying  the  case  may  deem  proper.  .  This  section,  however, 
ahall  not  apply  to  successive  convictions  of  petit  larceny.     (Code 
1887,  §  3905,  3906,  4177,  4180,  4181,  4182,  4183;  1916,.  pp.  34,  35.) 

Berisors*  Notej — This  section  takes  the  place  of  section  3905  and 
saoe  of  the  Code  of  1887,  as  amended  by  Acte  1016,  pp.  31,  3S,  and 
sections  4177,  4180,  4181,  4182  and  4188  of  the  former  Code.  The  re- 
vised section  malLes  one  material  change  in  the  law.  Under  it  the  subject 
of  prior  conviction  cannot  be  made  a  matter  of  inquiry  on  the  trial  of 
tbe  principal  off^ise.  ALL  proceedings  are  to  be  had  in  the  Circuit 
Court  of  the  city  of  Richmond.  It  seemed  to  the  revisers  unfair  to  the 
prisoner,  when  on  trial  for  a  felony,  to  prejudice  his  case  by  alleging 
and  proving  on  that  trial  a  former  conviction  at  another  time  and  place. 
The  revised  section  gives  the  convict  an  opportunity  to  deny  the  existence 
of  the  records  upon  «hlch  he  Is  charged.  As  to  sutxessive  convictions 
of. petit  larceny,  see  section  4785. 

In  proceedings  under  this  section  the  continuance  of  the  case  at 
several  successive  terms,  in  the  absence  and  without  the  consent  of  tbe 
convict,  turnisheB  no  ground  of  objection  to  the  Judgment.  Brooks' 
Case,  2  Rob.  845. 

The  cumulative  punishment  provided  by  sections  3905  and  3906 
of  the  Code  of  1887  for  habitual  offenders  was  held  to  apply  solely  to 
cases  where  the  accused  was  Indicted  and  prosecuted  (or  offenses  punish- 
able by  confinement  in  the  penitentiary  and  not  to  indictments  and  prose- 
cutions for  capital  felonies.  Wright's  Case,  109  Va.  847,  65  S.  E.  19; 
criticized  16  Va.  Law  Reg.  328. 

As  to  iaentity  of  persons  in  criminal  cases,  see  note  Va.  Rep.  Anno., 
3  Rob.  842  (bottom  paging);  also  Nicholas'  Case,  91  Va.  751,  21  S.  E. 
364;  McBride's  Case.  95  Va.  818,  30  S.  E.  464;  Smith's  Case,  21  Grat. 
809;  Hopper's  Case.  6  Grat.  684;  Waller's  Case,  84  Va.  492,  5  S.  E.  364. 

For  cases  under  the  former  law,  see  Rand's  Case,  9  Grat.  738; 
Edwards' . Case,  78  Va.  39,  49  Am.  Rep.  377;  White's  Case,  79  Va.  611; 
Wright's  Case,  supra. 

This  section  does  not  apply  to  successive  convictions  of  petit  lar- 
ceny. See  last  sentence  thereof.  See  section  4785;  Stover's  Case,  92 
Va.  780,  22  S.  E.  874,  1  Va.  L.  Reg.  601,  607,  and  note. 
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For  article  upon  cumalatlve  seutencee,  see  13  Va.  Law  Reg.  827. 
See,  also,  IS  Va.  L.  Reg.  466,  469. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  165,  sections  2  and  3. 

Sec.  6065.  Proceedings  for  trial  of  offenses  conunitted  in  peni- 
tentiary may  be  at  regular  or  special  term. — ^Upon  a  complaint  in 
writing,  and  under  oath,  presented  to  the  said  circuit  court,  or  the 
judge  thereof  in  vacation,  that  any  convict  in  the  penitentiary  has 
committed  an  offense  punishable  under  chapter  two  hundred  and 
one,  proceedings  may  be  had  for  the  said  offense,  either  at  a  regular 
term  of  the  court,  or  at  a  special  term,  to  be  appointed  by  its  or- 
der,  or  "by  a  warrant  of  the  judge,  directed  to  the  clerk  of  the 
court,  who  shall  give  notice  of  such  special  term  to  the  attorney  for 
the  Commonwealth  and  other  officers  of  the  court.  (Code  1887,  § 
4184.) 

Sec.  5056.  Issue  of  process;  how  grand  jury  selected  and  sum- 
moned.— The  clerk  shall  issue  all  necessary  process;  and  a  special 
grand  jury  shall  be  summoned  by  the  officer  of  the  court,  from  a 
list  of  names  furnished  by  the 'judge  thereof,  to  attend  at  the  time 
appointed  in  such  warrant,  or  at  such  other  time  as  the  court  may 
direct.     (Code  1887,  §  4185.) 

In  trial  of  a  convict,  hired  by  railroad  from  the  QoTernor  under  act 
of  Assembly,  April  23,  1870,  for  a  crime  committed  in  Bath  county, 
where  he  was  working  tor  said  railroad,  the  circuit  court  of  Richmond 
refused  to  remand  him  to  Bath  county  for  trial,  or  to  send  to  said  county 
for  jury  to  try  him.  Not  error.  RufRn's  Case,  21  Grat.  790,  798. 
See  notes  to  sections  5049,  6051. 

Sec.  5057.  Duty  of  judge,  when  indictment  found. — The  judge 
of  said  court,  when  an  indictment  is  foflnd  aganist  the  convict, 
shall  issue  a  warrant  to  the  superintendent,  to  bring  him  before 
the  court,  as  well  as  any  other  persons  confined  in  the  penitentiary, 
who  are  required  as  witnesses  on  either  side,  and  cause  a  venire 
facias  to  issue  for  his  trial.    (Code  1887,  §  4186.) 

Sec.  5068.  Proceedings  same  as  in  trial  of  other  felonies. — ^The 
proceedings,  trial,  and  judgment  shall  be  had,  pronounced,  and 
executed  as  in  other  cases  of  prosecutions  for  offenses  punishable 
with  death,  or  confinement  in  the  penitentiary.      (Code  1887,   § 

4187.) 

Revlsors'  Note.— Formerly,  this  section  began  as  follows:  "In  any 
such  prosecution,  any  convict  in  the  penitentiary  shall  be  a  comfietait 
witness  for  or  against  the  accused."  As  conviction  of  crime  no  longer 
affects  the  competency  of  witnesses,  this  sentence  has  been  omitted. 
See  section  4779.  The  exception  at  the  end  of  the  section  as  it  aiq>ears 
In  the  Code  of  1887  has  been  omitted  In  view  of  sections  1941  to  4946 
of  this  Code. 
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TITLE  44. 

Fugitives  Arom  Jostioe,  and  the  Qovemor's  Authority  in  Criminal 


OHAPTES30S. 

Rxtradttton  of  FngltlTes  fkom  JToatloe  flroin  FotcIsb  Nattona  and  Other 
8t«tM;  and  the  Governor's  Anthorlty  to  Offer  Reiwuda  for  Ar- 
reetn.  Grant  Pudons,  Oommate  Capital  Punlahment,  and  Remit 
Flnea. 


See. 
5059. 


5OS0. 


50<1. 
5068. 

5063. 
6064. 


Oovemor  to  rarrender  (osl- 
tlve  from  foreign  nation  on 
requisition  of  President  of 
United  SUtes. 

Discretion  in  Oovemor  to 
deliTer  tagitlTe  witlioitt 
such  requisition ;  wlien  de- 
livery made;  what  evidence 
required;  hotr  expense  de- 
frayed. 

Surrender  of  fugitives  from 
other  States. 

When  a  Justice  may  issue 
warrant  of  arrest;  where  of- 
ficer may  execute  It;  before 

whom  accused  to  be  brought. 

Proceeding  before  the  Jus- 
tice after  arrest. 

The  Justice  to  Inform  Gov- 
ernor; Ills  duty. 


Sec. 
6066. 


6066. 

6067. 
5068. 

5069. 

6070. 


If  accused  appear  before  the 
court  as  ordered,  he  shall 
be  discharged,  unless,  etc.; 
when  and  by  whom  he  may 
be  retaken  into  custody. 

Complainant  liable  for  costs, 
etc. ;  Jailor,  if  not  paid,  may 
discharge  accused. 

When  fugitive  to  be  detained 
here. 

Rewards  for  arrest  of  per- 
sons convicted  of  or  charged 
with  offenses. 

Power  of  Governor  to  par- 
don; commutation  of  capital 
punishment. 

To  whom  return  on  ^warrant 
of  Governor  to  be  made. 


See.  5059.  Oovemor  to  sorrender  fugitive  from  foreijfn  nation  on 
requisition  of  President  of  United  States. — The  Oovemor  shall 
whenever  required  by  the  executive  authority  of  the  United  States^ 
pursuant  to  the  Constitution  and  laws  thereof,  deliver  over  to 
justice  any  person  found  within  the  State,  who  is  charged  with 
hay^lg  committed  any  crime  without  the  jurisdiction  of  the  United 
States.    (Code  1887,  §  4188.) 

See.  5060.  Discretion  in  Governor  to  deliver  fugitive  without  sndi 
requisition;  when  delivery  made;  what  efvidenoe  required;  how  ex- 
pense defrayed. — ^The  Oovemor,  though  not  so  required,  may,  in  his 
discretion,  deliver  over  to  justice  any  person  found  within  the 
State,  who  is  charged  with  having  committed,  without  the  juris- 
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diction  of  the  United  States,  any  crime,  except  treason,  which  by 
the  laws  of  this  State,  i^  committed  therein,  is  punishable  with  death 
or  confinement  in  the  penitentiary;  such  delivery  shall  only  be 
made  on  the  requisition  of  the  duly  authorized  officers  or  agents  of 
the  government,  within  the  jurisdiction  of  which  the  crime  is 
charged  to  have  been  committed;  and  the  Governor  shall  require 
.  such  evidence  of  the  guilt  of  the  person  so  charged,  as  would  be 
necessary  to  justify  his  apprehensipn  and  commitment  for  trial 
had  the  crime  charged  been  committed  within  this  State.  The 
expense  of  apprehension  and  delivery  shall  be  defrayed  by  those 
to  whom  the  delivery  is  made.     (Code  1887,  §  4189.) 

Sec.  6061.  Stirrender  of  fugitives  from  other  States. — Any  per- 
son charged  in  another  State  of  this  Union  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice  and  be  found  within  this 
State,  shall  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  made  in  the  manner  prescribed  by  the  Constitution 
and  laws  of  the  United  States,  be  delivered  up,  according  to  the 
said' Constitution  and  laws,  to  be  removed  to  the  State  having  jur- 
isdiction of  the  crinie.     (Code  1887,  §  4190.) 

As  to  the  defense  in  extradition  proceedings  that  the  person 
charged  with  the  crime  was  insane  and  therefore  incapable  of  committing 
the  crime,  see  Editorial  1  Va.  L.  R.  N.  S.  229. 

Sec.  5062.  When  a  justice  may  issna  warrant  of  arrest;  wherei 
officer  may  execute  it;  before  whom  accused  to  be  brought. — ^When- 
ever any  person  is  found  within  this  State,  charged  with  treason, 
felony,  or  misdemeanor,  committed  in  any  other  State,  any  justice 
may,  upon  complaint  on  oath,  or  other  satisfactory  evidence,  that 
such  person  committed  the  offense,  issue  a  warrant  to  bring  the 
person  so  charged  before  the  same  or  some  other  justice  within 
the  State:  and  the  officer,  to  whom  such  warrant  is  directed,  may 
execute  the  same  in  any  county  or  corporation  in  the  State,  and 
bring  the  party,  when  arrested,  before  any  justice  of  the  same  or 
any  other  county  or  corporation.     (Code  5887.  §  4191.) 

Revlsors*  Note. — ^The  words,  "or  miBdemeanor"  found  in  line  three 
of  the  text,  are  used  In  lien  of  "or  other  crime."  This  eliminates  any 
question  as  to  the  character  of  the  "other  crime." 

Sec,  5063.  Proceeding  before  the  justice  after  arrest. — ^When  any 
person  shall  have  been  arrested  and  brought  before  a  justice,  un- 
der the  provisions  of  the  preceding  section,  and  it  shall  appear  to 
the  justice  before  whom  the  person  charged  is  brought  that  there 
is  reasonable  cause  to  believe  that  the  complaint  is  true,  he  shall, 
if  he  would  have  been  bailable  by  a  justice,  in  case  the  offense  had 
been  committed  in  this  State,  be  required  to  enter  into  a  recog- 
nizance, with  sufficient  surety,  in  a  reasonable  sum,  to  appear  be- 
fore the  circuit  court  of  the  county,  or  the  corporation  court  of 
the  city,  of  the  justice  before  whom  he  is  brought,  on  the  first  day 
of  the  next  term  thereof,  or  at  a  future  day  of  said  term,  or  at  a 
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fttore  day  before  the  jadge  of  said  circuit  or  corporation  court  in 
vacation,  allowing  a  reasonable  time  to  obtain  the  warrant  of  the 
executive  and  to  abide  the  order  of  the  court,  and  if  such  person 
do  not  enter  into  such  recognizance,  he  shall  be  committed  to  jail, 
and  be  there  detained  until  the  day  named  by  the  said  justice  in 
his  warrant  of  commitment,  when  he  shall  be  brought  before  the 
court  or  judge,  which  date  shall  be  put  in  the  mittimus  when  said 
party  is  committed  to  jail.    The  recognizance,  if  any,  together  with 
tie  warrant  and  proceedings  thereon,  shall  be  returned  to  the 
clerk  of  said  court  without  delay,  and  if  the  prisoner  has  been 
*^W  to  appear  before  the  judge  of  the  court  in  vacation,  the  clerk 
shall  immediately  notify  said  judge,  but  if  he  is  held  to  the  first 
"V  of  the  next  term  of  the  court,  or  to  any  future  day  of  said 
jin,  the  clerk  shall  docket  said  case  at  the  head  of  the  criminal 
docket,  and  if  the  person  entering  into  the  recognizance  fail  to 
appear  according  to  the  conditions  thereof,  his  default  shall  be  en- 
tered of  record,  and  like  proceedings  be  had  as  in  cases  of  other 
recognisance  entered  into  before  a  justice;  but  if  such   person 
woal(j  not  have  been  bailable  by  a  justice  in  case  the  offense  had 
^*tt  committed  in  this  State,  he  shall  be  committed  to  jail,  and 
*^e  detained  until  the  day  so  appointed  for  his  appearance  be- 
"fe  the  said  court,  or  judge  thereof  in  vacation,  and  like  proceed- 
"ffs  thereon  shall  be  had  as  is  hereinbefore  provided,  where  he  is 
"""ttmitted  for  failing  to  give  bail.     (Code  1887,  §  4192.) 
,       -^^vlsoM*  Note. — The  revised  section  enters  more  Into  detail  in  deal- 
^  ^^th  the  duties  ot  Jostices  than  was  formerly  the  case.     This  is  done 
y****se  before  the  rcTislon  many  Justices  simply  sent  the  alleged  fogi- 
.  ^    **>   Jail  after  arrest  for  an  unlimited  period.     The  revised  section 
J^  >*ot  limit  the  Justice  in  the  time  for  which  the  person  shall  be  com- 
t|^*«>4,  bat  provides  that  a  REASONABIiE  TLMCE  shaU  be  allowed  to 
^^^    the  warrant  of  the  executive  of  the  foreign  state.     This  reason- 
Die  ttjjie  would  vary  according  to  the  distance  of  the  foreign  state  from 
~^^la.    The  section  also  confers  powers  upon  the  Judge  of  the  circuit 
^^ovporatlon  court  in  vacation,  and  imposes  certain  duties  on  the  derk. 
"t^  object  of  the  revised  section  is  to  accelerate  the  handling  of  tli^s  class 
^**«aB  as  much  as  possible. 

^^®*5.  5064.    The  justice  to  inform  Oovemor;  his  duty. — The  jus- 

•^6,  by  whom  such  person  is  so  recognized  or  committed,  shall  imj 

JJ*d  lately,  by  letter,  apprise  the  Governor  of  the  fact,  who  shafi 

®feupon  communicate  the  same  to  the  executive  of  the  State, 

ere  the  crime  is  charged  to  have  been  committed.     (Code  1887, 

?  4193.) 

be^^'  ^^^-   ^  accused  appear  before  the  court  as  ordered,  he  shall 

i^^^harged,  unless,  etc. ;  when  and  by  whom  he  may  be  retaken 

<^U8tody. — If  the  person  so  recognized  or  committed,  shall  ap- 

,     "efore  the  court  on  the  day  ordered,  he  shall  be  discharged, 

wa^^*    he  shall  be  demanded  by  some  person  authorized  by  the 

jj     **it  of  the  Governor  to  receive  him,  or  unless  the  court  see 

*  to  commit  him,  or  to  require  him  to  enter  into  a  new  recog- 
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nizance  for  his  appearance  on  some  other  day;  and  if,  when  or- 
dered, he  do  not  enter  into  such  recognizance,  he  shall  be  com- 
mitted and  detained  as  before.  But  whether  the  person  so  charged 
shall  be  recognized,  committed,  or  discharged,  any  person  author- 
ized by  the  warrant  of  the  Governor  may,  at  all  times,  take  him 
into  custody,  and  the  same  shall  be  a  discharge  of  the  recognizance, 
if  any,  and  shall  not  be  deemed  an  escape.    (Code  1887,  §  4194.) 

See.  6066.  Complainant  liable  for  costs,  etc.;  jailor,  if  not  paid, 
may  dischaijge  acciued. — The  complainant  in  such  case  shall  be 
answerable  for  all  the  actual  costs  and  charges,  and  for  the  support 
in  jail  of  any  person  so  committed,  and  if  the  charge  for  his  sup- 
port in  jail  shall  not  be  paid,  the  jailor  may  discharge  him.  (Code 
1887,  §  4195.) 

Seic.  5067.  When  fugitive  to  be  detained  here. — ^No  person  un- 
der prosecution  for  any  offense,  alleged  to  be  committed  within  this 
State,  shall  be  delivered  up  to  the  executive  authority  of  another 
State,  or  of  the  United  States,  until  such  prosecution  shall  have 
been  determined,  and  the  person  prosecuted  shall  have  been  pun- 
ished, if  condemned;  nor  shall  any  person,  under  recognizance  to 
appear  as  a  witness  in  any  such  prosecution,  be  so  delivered  up, 
until  said  prosecution  be  determined.  Nor  shall  any  person,  who 
was  in  custody  upon  any  execution,  or  upon  process  in  any  suit, 
at  the  time  of  his  arrest  for  a  crime  charged  to  have  been  com- 
mitted without  the  jurisdiction  of  this  State,  be  so  delivered  up, 
without  the  consent  of  the  plaintiff  in  such  execution  or  suit,  until 
the  amount  of  such  execution  shall  have  been  paid,  or  until  such 
person  shall  be  otherwise  discharged  from  such  execution  or  pro- 
cess.   (Code  1887,  §  4196.) 

Seo.  5068.  Bewards  for  arrest  of  persons  convicted  of  <x  charged 
with  offenses. — ^The  Governor  may  offer  a  reward  for  apprehending 
and  securing  any  person  convicted  of  an  offense  or  charged  there- 
with, who  shall  have  escaped  from  prison,  or  for  apprehending  and 
securing  any  person  charged  with  an  offense,  who,  there  is  reason 
to  fear,  cannot  be  arrested  in  the  common  course  of  proceeding. 
But  no  such  reward  shall  be  paid  to  any  sheriff,  sergeant,  or  other 
officer  who  arrests  such  person  by  virtue  of  any  process  in  his 
hands  to  be  executed.  The  Governor  may  also  offer  a  reward  for 
the  detection  and  conviction  of  the  person  guilty  of  an  offense, 
when  such  offense  has  been  committed,  but  the  person  guilty  there- 
.  of  is  unknown.    (Code  1887,  §  4197.) 

The  Legislature  has  not  by  general  laws  conferred  the  power  to 
offer  rewards  for  arrest  of  persons  convicted  of  or  charged  with  an  of- 
fense upon  municipalities  (Winchester  v.  Redmond,  93  Va.  711,  717, 
26  S.  B.  1001,  68  Am.  St.  Rep.  822);  nor  upon  the  city  of  Winchester 
by  charter  (Id.). 

Cited  but  not  construed  Buek  v.  Nance,  112  Va.  28,  70  S.  E.  616. 

Sec.  5069.   Power  of  Governor  to  pardon;  commutation  of  capital 
punishment. — The  Governor  shall  not  grant  a  pardon  in  any  case 
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before  conviction.  In  any  case  in  which  he  shall  exercise  the  power 
eonferred  on  him  by  the  Constitution  to  commute  capital  ponish- 
ment,  he  may  issue  his  order  to  the  Superintendent  of  the  Peniten- 
tiary, requiring  him  to  receive  and  confine  (and  the  superintend- 
ent shall  receive  and  confine)  in  the  penitentiary,  according  to 
such  order,  the  person  whose  punishment  is  commuted.  To  carry 
into  effect  any  commutation  of  punishment,  the  Governor  may 
issue  his  warrant  directed  to  any  proper  officer;  and  the  same 
shall  be  obeyed  and  executed.     (Code  1887,  §  4198.) 

Conditional  pardon — ^Authority  of  the  GoTemor. — ^The  Governor  of 
Virginia  has  authority  under  the  Constitution  to  grant  a  conditional 
pardon  to  a  prisoner  convicted  of  a  felony.     Const.,  section  73. 

Kind  of  condition. — ^The  condition  annexed  to  a  pardon  must  not 
be  impossible,  immoral,  or  illegal;  but  it  may,  with  the  consent  of  the 
prisoner,  be  any  punishment  recognized  by  statute,  or  by  common  law 
as  enforced  in  this  state.  Lee  v.  Murphy,  22  Orat.  789,  12  Am.  Rep. 
563. 

Conditional  pardon— Sabstitnting!  less  for  greater  pmntwhrnent— 
Ooosent  of  prisoner. — Though  the  warrant  of  the  Governor  speaks  of 
eommntlng  the  punishment,  yet  if  It  substitutes  a  less  tor  a  greater 
panisbment,  and  is  intended  to  be  done  and  Is  done  with  the  consent  of 
the  prisoner,  it  will  be  considered  a  pardon,  and  not  a  commutation 
of  the  punishment.     Lee  v.  Murphy,   22  Grat.  789,  12  Am.  Rep.  663. 

Cmnnmtatlon — Conditional  pardon. — In  this  state  the  executive  is 
only  authorized  to  commute  capital  punishment,  whereas  he  may  grant 
conditional  pardons  in  all  cases  legally  Involving  an  exercise  of  the  par- 
doning power.     Lee  v.  Murphy,  22  Grat.  789,  798,  12  Am.  Rep.  663. 

QoTemior  may  pardon  after  verdict  and  I>efore  Judgment. — Under 
a  constitational  provision  exactly  the  same  as  In  Const.  1902,  section  73, 
it  was  held  that  the  Governor  had  authority  to  pardon  a  person  convicted 
of  a  felony  by  the  verdict  of  the  jury,  before  sentence  was  passed  upon 
him  by  the  court.    Blair's  Case,  25  Grat.  850. 

Pardon  remitting  imprisonment,  bat  net  fine. — Under  Code  of  1860, 
it  was  held  that  the  Governor  had  no  authority  to  remit  a  fine  of  pris- 
oner convicted  of  a  misdemeanor,  who  was  fined  and  sentenced  to  four 
months'  imprisonment  in  Jail.  The  effect  of  a  pardon  was  to  remit  the 
four  months'  Imprisonment,  but  it  did  not  affect  the  remaining  part  of 
the  judgment,  and  he  may  be  taken  In  execution  by  a  capias  pro  fine. 
WUkeraon  v.  Allan,  28  Grat.  10,  20. 

Sec  6070.  To  whom  return  on  wairant  of  Oovwnor  to  be  made. 
— Any  officer,  to  whom  any  order  or  warrant  of  the  Governor  is 
directed,  shall  make  return  thereof  to  the  Secretary  of  the  Com- 
monwealth, who  shall  preserve  the  same  in  his  office.  (Code  1887, 
§  4201.) 
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TITLE  45. 

Marriage,  Divorce,  Dower,  and  the  Property  Bights  of  MaiHed 

Women. 

Ch.  204.  Marriages,  births,  and  deaths. 

205.  Divorces. 

206.  Dower  and  jointure ;  annuity  table. 

207.  Property  rights  of  married  women.  . 


CHAPTSR  204. 
Marriages,*  Births,  and  Deatlis. 


Sec 
6071. 

6072. 
6073. 
6074. 


6075. 
6076. 

6077. 
6078. 

6079. 

6080. 


A.  license  required  for  every 
marriage;  how  marriage 
solemnized. 

By  vhom  license  to  be  Is- 
sued. 

Validation  ot  former  marri- 
ages. 

The  certificate  to  'be  issued 
by  the  clerk  with  license; 
the  return  to  be  made  by 
persons  celebrating  the  mar- 
riage; the  clerk  to  furnish 
to  the  attorney  for  the  Com- 
monwealth list  of  thosi  tail- 
ing to  make  return;  the  re- 
cord of  certificate  ot  mar- 
riage to  be  prima  facie  evi- 
dence. 

Registration  ot  license  and 
certificate. 

Clerk  to  file  license  and  cer- 
tificate, and  index  names  ot 
parties. 

Marriages  out  ot  State;  how 
certified  and  recorded. 

When  consent  ot  parent  or 
guardian  necessary;  how 
given. 

How  a  minister  is  authorized 
to  celebrate  the  rites  of  mar- 
riage. 

Courts  may  appoint  other 
persons  for  the  purpose. 


Sec. 

6081.  Solemnization  of  marriage 
between  persons  of  religious 
society  having  no  ordained 
minister. 

5082.  When  marriage  not  void  tor 

want  of  authority  In  person 
solemnizing  it  or  tor  de- 
fective license. 

5083.  Fee  tor  celebrating  marriage. 

6084.  Marriage  within  certain  de- 
grees prohibited. 

6085.  The  same. 

5086.  Prohibition  continued  not- 
withstanding dissolution  ot 
marriage. 

6087.  What    marriages    are    void 

without  decree. 

6088.  What    marriages    are    void 

from  time  declared  -or  time 
of  conviction. 
5089.  Marriage  ot  persons  leaving 
the  State  to  evade  the  law. 

6090.  When  marriage  ot  party  un- 

der age  ot  consent  void 
without  decree  ot  divorce; 
age  of  cofisent. 

6091.  When   colored    persons    not 

married  to  be  deemed  hus- 
band and  wife;  their  chil- 
dren legitimated. 

6092.  Register  ot  marriages. 
5093.  How  bond  ot  minister  for- 
feited. 


*For  "An  act  regulating  marriages  and  the  issuance  of  marriage 
licenses;  prohibiting  marriages  in  certain  cases,  providing  penalties  for 
the  violation  of  the  orovislons  ot  this  act."  see  Acts  1918.  p.  47S.  • 
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6094.  Penalty  on  clerka   for  n«g-  ages  to  be  sent  by  clerks  to 

lect  of  duty.  Bureau  of  Vital  SUtistlo. 

ennir    t.  •  tt..  i  n»  ».  x.      x  6097.  Bureau  to  make  abstracts  of 

6096.  Bureau  of  ViUl  SUtlstlcs  to  niarrlages  for  General  As- 

supply   forms   and    Instruc-  sembly. 

tlons.  5098.  Registers  to  be  evidence. 

6096.  Copy  of  register  of  marrt-  6099.  Fees  of  clerks. 

Sec.  5071.  A  lioemse  required  for  every  marriage;  how  marriage 
solemnized. — Every  marriage  in  this  State  shall  be  under  a  license 
and  solemnized  in  the  manner  herein  provided.  (Code  1887,  § 
2222.) 

BerisorB'  Note. — ^This  sectlmi  is  taken  from  the  first  few  words  of 
section  22aa  of  tlie  Code  of  1887,  wltboat  change.  For  residue  of  that 
section,  as  enlarged,  see  section  5082. 

.Statute  nuuidatory.-<-No  marriage  or  attempted  marriage,  If  it  took 
place  In  this  state,  can  be  held  valid  here  unless  shown  to  have  been 
under  a  license  and  solemnized  according  to  our  statute.  The  language 
of  the  statute  is  mandatory,  and  not  merely  directory.  Offield  v.  Davis, 
^100  Va.  250.  40  S.  E.  910.  For  criticism  of  this  opinion,  see  8  Va.  Law 
*Reg.  40;  also  for  adverse  view,  see  B  Va.  Law  Reg.  437,  511,  598,  609; 
also,  Conston  v.  Quander.  1  Va.  Dec.  283.  See  revisors'  note  to  section 
6082. 

Sec.  6072.  By  whom  license  to  be  issued. — ^Bvery  license  for  a  mar- 
riage shaU.  be  issued  by  the  clerk  of  the  circuit  court  of  the  county, 
or  of  the  corporation  court  of  the  city  in  which  the  female  to  be 
married  usually  resides,  or  his  deputy;  and  in  case  she  is  not  a 
resident  of  the  State,  then  by  the  clerk  of  the  circuit  court  of  the 
county  or  of  the  corporation  court  of  the  city  in  which  the  mar- 
riage is  to  be  solemnized,  or  his  deputy;  or,  if  the  office  of  the 
clerk  be  vacant,  or  if  from  any  cause  neither  the  clerk  nor  his 
deputy  is  able  to  issue  the  license,  it  may  be  issued  by  the  judge 
of  the  circuit  court  of  such  county,  or  of  the  corporation  court  of 
such  city,  who  shall  make  return  thereof  to  the  clerk  as  soon  as 
there  may  be  one.  (Code  1887,  §  2216;  1895-6,  p.  104;  1902-3-4,  p. 
662.) 

Bevisors'  Note. — This  section  is  taken  from  the  first  part  of  section 
aaie  as  found  in  Acts  1002-8-4,  p.  662,  with  the  clianges  hereinafter 
mentioned.  While  there  is  a  general  statute  (section  2701)  allowing 
deputy  clerks  to  discharge  any  of  the  official  duties  of  their  principals 
unless  it  be  some  duty  the  performance  of  which  by  a  deputy  is  expressly 
forbidden  by  law,  it  was  deemed  expedient  in  this  instance  to  provide 
spedally.tluit  the  license  may  tw  issued  by  a  deputy  clerk. 

Before  the  revision  it  was  provided  that  "if  the  office  of  the  clerk 
*be  vacant,  or  if  from  any  cause  the  clerk  is  unable  to  issue  the  license," 
it  may  be  issued  "by  the  Judge  of  the  circuit  court  of  such  county,  OR 
THB  MATOR  OF  StJCH  CX>BPORATION,"  etc.  The  capitaUzed  words 
have  been  omitted,  and  now  if  neither  the  clerk  nor  his  deputy  is  able 
to  issue  the  license,  *4t  may  be  issued  by  the  Judge  of  the  circuit  court 
of  such  county,  or  of  the  corporation  court  of  such  city." 

Sec.  6073.     Validation  of  former  marriages. — All 'marriages  of 
females  residing  within  jurisdiction  of  a  corporation  court,  which 
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were  solemnized  prior  to  February  first,  nineteen  hundred  and  four, 
by  virtue  of  a  license  issued  by  the  clerk  of  the  court  of  the  county 
wherein  a  city  was  or  is  situated,  shall  be  as  valid  as  if  such  license 
had  been  issued  by  the  clerk  of  such  corporation  court.  (Code  1887, 
§  2216;  1895-6,  p.  104;  1902-3-4,  p.  662".) 

Revisors*  Note. — This  section  is  taken  firom  the  second  proviso  of 
section  sate  of  the  former  C!ode  as  last  amended  by  Acts  190S9-8-4,  p. 
662.  That  act  was  ^n>roved  December  12,  1908,  and  went  Into  ^ect 
inunediately.  There  was  an  act  approved  January  11,  1904,  which  also 
went  into  effect  immediately,  and  ivhich  made  as  valid  all  licenses  Issued 
by  «  clerk  of  a  county  court  on  or  after  December  12,  1908,  and  prior 
to  Fel»-nary  1,  1904,  as  if  they  had  been  issued  by  the  cleric  of  the 
drcult  court  of  the  county  nndei  the  act  approved  December  18,  1908. 
It  will  be  observed  from  reading  the  acts  that  they  validated  different 
classes  of  licenses.  The  revised  section  uses  the  language  of  the  second 
"proviso  of  Acts  1002.8-4,  p.  662,  but  inserts  the  date  February  1,  1004. 
Acts  1002.8-4,  p.  021,  is  not  put  in  the  Code,  but  its  repeal  does  not 
invalidate  those  licenses.  This  would  probably  be  tme  independently 
of  statute,  bat  section  8  of  the  Code  puts  It  beyond  doubt.  County  courts 
did  not  go  out  of  existence  until  February  1,  1904  (See  section  7  of- 
Schedule  of  Constitution)  hence  It  is  proper  that  the  date  in  the  revised 
section  should  be  February  1,  1904. 

Sec.  5074.  The  certificate  to  be  issued  by  the  cletk  with  license; 
the  return  to  be  made  by  persons  celebrating'  thiei  marriage ;  the  oledc 
to  furnish  to  the  attorney  for  the  Commonwealth  list  of  those  failing 
to  make  return;  the  record  of  certificate  of  marriage  to  be  prima 
facie  evidence. — The  clerk  issuing  any  marriage  license  shall  at  the 
time  ascertain  from  the  party  obtaining  such  licente,  as  near  as 
may  be,  the  date  and  place  of  the  proposed  marriage,  the  full  names 
of  both  parties,  their  ages  and  condition  before  marriage  (whether 
single,  widowed  or  divorced),  their  race,  whether  white  or  colored, 
the  places  of  their  birth  and  residence,  the  names  of  their  parents 
and  the  occupation  of  the  husband,  and  make  a  certificate  thereof 
and  deliver  it,  together  with  the  license,  to  the  person  entitled 
thereto. 

It  shall  be  the  duty  of  every  minister  or  other  person  celebrating 
such  marriage,  'within  thirty  days  after  the  same  has  been  cele- 
brated, to  return  such  license  and  certificate  of  the  clerk,  together 
with  his  own  certificate  of  the  time  and  place  at  which  the  said 
marriage  was  celebrated,  to  the  clerk  who  issued  the  said  license. 
Any  minister  or  other  person  celebrating  such  marriage  violating 
the  provision  of  this  section  shall  be  liable  to  a  fine  of  not  less  than 
ten  dollars  nor  more  than  twenty  dollars  for  each  offense. 

It  shall  be  the  duty  of  every  clerk  issuing  marriage  licenses  on 
the  first  day  of  February  of  each  year  to  furnish  to  the  Common- 
wealth's attorney  of  his  county  or  city  a  list  of  all  marriage  li- 
censes issued  for  the  year  just  preceding  the  first  day  of  January 
last  past  that  have  not  been  returned  by  the  minister  or  other  per- 
son celebrating  the  marriage,  and  for  failure  to  perform  the  duty 
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required  by  this  section  the  clerk  shall  be  liable  on  conviction  to  a 
fine  of  twenty  dollars. 

It  shall  be  the  duty  of  the  Commonwealth's  attorney  for  each 
county  and  city,  upon  the  receipt  of  such  list  from  the  clerk,  to 
have  such  person  or  persons  as  he  may  think  proper  summoned  be- 
fore the  next  regular  grand  jury  of  his  county  or  city  to  ascertain 
the  name  of  the  minister  or  other  person  celebrating  such  marriage 
and  failing  to  return  such  license  and  certificate  to  the  clerk,  to- 
gether with  the  certificate  of  such  minister  or  other  person  celebrat- 
ing such  marriage. 

When  the  said  certificate  of  such  .minister  or  other  person  cele- 
brating such  marriage  is  returned  to  the  clerk,  and  recorded  as 
provided  in  section  five  thousand  and  seventy-six,  the  record  there- 
of shall  be  prima  facie  evidence  in  all  courts  of  this  Commonwealth 
of  the  facts  stated  therein.  (Code  1887,  §  2229 ;  1899-00,  p.  283 ; 
1902-3-4,  p.  501;  1910,  p.  36.)        * 

Sec.  6075.  S^fistratioii  of  license  and  certificate. — An  abstract  of 
every  license  and  of  the  certificate  required  by  the  preceding  sec- 
tion, setting  out  in  convenient  tabular  form  all  the  circumstances 
stated  in  said  license  and  certificate,  shall  be  entered  on  the  "Mar- 
riage Register"  required  by  section  five  thousand  and  ninety-two, 
at  the  time  the  license  is  issued,  if  that  be  practicable;  if  not,  as 
soon  thereafter  as  practicable.  (Code  1887,  §  2217.) 

Reriaora*  Note. — ^Instead  of  requiring  the  license  to  be  registered  as 
formerly,  tlie  |n«8«it  section  requires  an  abstract  of  the  license  and  certi- 
ficate to  be  entered  in  the  marriage  register.  This  was  taken  snbstan- 
tlany  from  section  2280  of  the  Code  of  1887,  and  Is  consequently  omitted 
from  (he  next  succeeding  section  of  this  Code. 

Sec.  5076.  Clerk  to  file  license  and  certificate,  and  index  names 
of  parties. — The  clerk  to  whom  such  license  and  certificate  are  re- 
turned, shall  file  and  preserve  the  same  in  his  office,  and,  within 
twenty  days  after  receiving  the  same,  enter  upon  the  marriage  reg- 
ister the  minister's  certificate,  and  the  name  of  the  person  signing 
the  certificate,  and  make  an  index  of  the  names  of  both  of  the  parties 
married;  which  may  be  done  by  additions,  in  appropriate  columns, 
to  the  record  made  at  the  time  of  issuing  the  license.  (Code  1887, 
§  2230.) 

Revlsors*  Note.^ — See  revisors*  note  to  section  6075. 

Sec.  5077.  Marriages  out  of  State;  how  certified  and  recorded. — 
If  at  the  time  of  celebrating  any  marriage  out  of  this  State,  either 
or  both  of  the  parties  thereto  be  a  resident  or  residents  of  this  State, 
a  certificate  or  statement  thereof,  verified  by  the  affidavit  of  any 
person  present  at  such  celebration,  may  be  returned  to  the  clerk  of 
the  court  of  the  county  or  city  in  which  the  husband  resides,  if  he 
be  such  resident,  and  if  he  be  not  such  resident,  to  the  clerk  of  the 
county  or  city  in  which  the  wife' resides,  and  an  abstract  thereof 
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shall  be  recordgd  by  him  in  the  manner  prescribed  in  the  preceding 
section.    (Code  1887,  §  2231.) 

Marriage  is  a  cItII  contract.  Its  existence  is  provable  lilie  any  other 
fact.  Registry  certificate,  or  persons  present  at  its  celebration  need  not 
be  produced.  In  a  criminal  prosecution  deliberate  admissions  and  acts 
of  a  prisoner  coupled  with  cohabitation  is  sufficient  evidence  to  convict 
him.     Womack  v.  Tankersley,   78  Va.  '242. 

Where  the  existence  of  the  marriage  is  the  issue,  the  rule  of  evi- 
dence is  the  same  in  civil  as  in  criminal  cases,  and  the  decision  must  be 
upon  the  weight  of  the  evidence,  and  where  the  lower  court  has  so  decid- 
ed, the  Supreme  Court  of  Appeals  will  not  reverse  it.     Id.  , 

Sec.  5078.  When  consent  of  parent  or  £ruardi<ui  necessary;  how 
given. — ^If  any  person  intending  to  marry  be  under  twenty-one  years 
of  age,  and  has  not  been  previously  married,  the  consent  of  the 
father  or  guardian,  or  if  there  be  none,  of  the  mother  of  such  per- 
son, shall  be  given  either  personally  to  the  clerk  or  judge,  or  in 
writing  suscribed  by  a  witness,  who  shall  make  oath  before  the 
clerk  or  judge  that  said  writing>was  signed  or  acknowledged  in  his 
presence  by  such  father,  guardian,  or  mother,  as  the  case  may  be, 
or  the  writing  shall  be  acknowledged  before  a  notary  public  or 
some  person  authorized  to  take  acknowledgments  to  deeds  under 
the  laws  of  this  State,  which  acknowledgment  shall  be  properly  cer- 
tified by  such  officer.  If  there  be  no  father,  guardian,  or  mother, 
or  if  such  person  be  abandoned  by  his  or  her  parents,  the  judge  of 
the  circuit  court  of  the  county  or  of  the  corporation  court  of  the 
city  wherein  the  female  resides,  may,  either  in  term  or  vacation, 
on  the  application  of  the  person  intending  to  marry,  properly  certi- 
fied, authorize  a  marriage  license  to  be  issued  as  required.  (Code 
1887,  §  2218;  1889-90,  p.  115;  1893-4,  p.  976.) 

Revisers'  Note.^ — As  this  section  stood  before  the  revision  the  words 
"or  mayor"  appeared  after  "Judge"  In  lines  fonr  and  six  of  the  text. 
These  words  have  been  stricken  out.  Formerly,  also,  acknowledgments 
were  allowed  to  be  taken  before  postmasters  In  the  conntles.  The  other 
officers  before  whom  acknowledgments  may  be  taken  are  so  nnmerons 
and  so  convenient,  that  this  provision  with  referents  to  postmasters  has 
been  omitted.  The  revised  section  also  contoma  to  the  present  court 
system.  ' 

As  the  law  was  previous  to  the  Code  of  1849,  the  clerk  had  no 
authority,  when  apttlied  to  for  a  marriage  license,  to  examine  a  witness 
on  oath  as  to  the  age  of  the  parties  (Williamson's  Case,  4  Grat.  554), 
out  that  authority  is  given  by  the  statute  as  it  now  stands  (Maybush's 
Case,  29  Grat.  867). 

Sec.  5079.  How  a  minister  is  authorized  to  celebrate  the  rites  of 
marriage. — When  a  minister  of  any  religious  denomination  shall 
produce  before  the  circuit  court  of  any  county  or  city  or  before  the 
corporation  court  of  any  city  in  this  State,  or  before  the  judge  of 
either  of  said  courts  in  vacation,  proof  of  his  ordination  and  of  his 
being  in  regular  communion  with  the  religious  society  of  which  he 
is  a  reputed  member,  such  court,  or  the  judge  thereof  in  vacation, 
may  make  an  order  authorizing  such  minister  to  celebrate  the  rites 
of  matrimony  in  this  State,  upon  the  execution  by  such  minister  of 
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a  bond  in  the  penalty  of  five  hundred  dollars,  with  surety,  condi- 
tioned according  to  law,  before  either  of  such  courts,  or  before  the 
judge  of  either  of  such  courts  in  vacation,  or  before  the  clerk  of 
either  of  such  courts.  (Code  1887,  §  2219 ;  1908,  p.  41 ;  1910,  p.  573; 
1916,  p.  42.) 

See  Gregory's  Forms  No.   261. 

Sec.  S080.  Conrts  may  appoint  other  persons  for  the  pnrpoBe. — 
The  circuit  and  corporation  courts  of  this  State  which  deem  it  ex- 
pedient may  appoint  one  or  more  persons,  resident  in  the  county 
or  city  for  which  such  court  is  held,  to  celebrate  the  rites  of  mar 
riage  within  the  same,  and  upon  any  person,  so  appointed,  giving 
such  bond  as  is  required  of  an  ordained  minister,  may  make,  a  like 
order  authorizing  him  to  celebrate  the  rites  of  marriage  in  such 
county  or  city,  as  the  case  may  be.  Any  order  made  under  this  or 
the  preceding  section  may  be  rescinded  at  any  future  term.  (Code 
1887,  §  2220;  1906,  p.  445.) 

8«c.  5081.  Solenmixation  of  marriage  beitween  persons  of  religions 
•OQiety  having  no  ordained  minister. — Marriages  between  persons 
belonging  to  any  religious  society  which  has  no  ordained  minister, 
may  be  solemnized  by  the  persons  and  in  the  manner  prescribed  by 
and  practiced  in  any  such  society.    (Code  1887,  §  2221.) 

See.  5082.  When  marriages  not  void  for  want  of  authority  in  person 
solemnizing  it  or  for  defective  license. — No  marriage  solemnized  un- 
der a  license  issued  in  this  State  by  any  person  professing  to  be  au< 
thorized  to  solemnize  the  same  shall  be  deemed  or  adjudged  to  be 
void,  nor  shall  the  validity  thereof  be  in  any  way  affected  on  account 
of  any  want  of  authority  in  such  person,  or  any  defect,  omission 
or  imperfection  in  such  license,  if  the  marriage  be  in  all  other  re- 
spects lawful,  and  be  consummated  with  a  full  belief  on  the  part  of 
the  persons  so  married,  or  either  of  them,  that  they  have  been  law- 
fully joined  in  marriage.    (Code  1887,  §  2222.) 

Kevlsors'  Note. — The  Srst  few  words  of  this  section, as  It  formerly 
stood  are  made  section  5071.  Whatever  may  be  the  weight  of  authority 
elsewhere.  It  was  h^d  In  Offield  v.  Davis,  100  Va.  250,  40  S.  E.  910,  that 
common  law  marriagvs  are  Told  In  Virginia.  The  revlsors  saw  no  reason 
for  changing  that  interpretation  of  the  statute,  but  It  was  suggested  that 
If  the  provision  requiring  s  Ucoise  is  mandatory,  other  provisions  in 
connection  with  the  license  may  poMlhly  also  be  regarded  as  mandatory, 
and  that  many  nwu-riages  entered  into  bona  fide  and  In  the  honest  be- 
lief that  everything  proper  had  been  perfortaied,  mi^t  be  declared  void, 
>  and  Innocent  persons  made  to  suffer.  In  order  to  meet  this  contingency, 
it  is  provided  that  there  shall  always  be  a  license  (see  section  6071), 
bat  that  If  the  marriage  Is  celebrated  under  a  license,  no  "defect,  omis- 
sion or  imperfection  in  such  license"  shall  render  the  marriage  void, 
where  the  parties,  or  either  of  them,  bona  llde  IieUeved  that  they 
were  entering  into  a  valid  nyurriage. 

Sec.  5083.  Fete  for  celebrating  marriage. — Any  person  authorized 
to  celebrate  the  rites  of  marriage  shall  be  paid  by  the  husband  a 
fee  of  one  dollar  in  each  case.    Any  person  exacting  a  greater  fee 
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shall  forfeit  to  the  party  aggrieved  fifty  dollars.     (Code  1887,  § 
2223.) 

Sec.  6084.  Marriage  within  certain  degrees  prohibited. — ^No  man 
shall  marry  his  mother,  grandmother,  stepmother,  sister,  daughter, 
granddaughter,  half-sister,  aunt,  son's  widow,  wife's  daughter  or 
her  granddaughter,  or  step-daughter,  brother's  daughter,  or  sis- 
ter's daughter.  If  any  man  has  prior  to  June  fifteenth,  nineteen 
hundred  and  ten,  married  his  brother's  widow  or  the  widow  of  his 
brother's  or  sister's  son  or  his  uncle's  widow,  or  his  son's  widow 
or  step-daughter,  such  marriage  is  hereby  declared  to  be  legal  and 
valid  and  exempt  from  the  penalties  prescribed  by  existing  laws. 
(Code- 1887,  §  2224;  1895-6,  p.  22;  1902-3-4,  p.  662;  1910,  p.  437.) 

Formerly  it  was  forbidden  to  many  a  brother's  widow.  Com.  t. 
Ferryman,  2  Leigh  717.  Also  deceased  wife's  sister.  Kelly  v.  Scott. 
6  Orat.  479. 

As  to  punishment  for  marrying  within  the  prohibited  degrees,  see 
section  4540.    As  to  what  marriages  void,  see  sections  6087,  5088.  * 

Sec.  6085.  nie  same. — No  woman  shall  marry  her  father,  grand- 
father, step-father,  brother,  son,  grandson,  half-brother,  uncle, 
daughter's  husband,  husband's  son,  or  his  grandson  or  step-son, 
brother's  son,  sister's  son,  or  husband  of  her  brother's  or  sister's 
daughters.    (Code  1887,  §  2225;  1895-6,  p.  197;  1902-3-4,  p.  662.) 

Sec.  5086.  Prohibition  contihued  notwithstanding  dissolution  <^ 
marriage. — In  the  cases  mentioned  in  the  two  preceding  sections,  in 
which  the  relationship  is  founded  on  a  marriage,  the  prohibition 
shall  continue  in  force,  notwithstanding  the  dissolution  of  such  mar- 
riage by  death  or  by  divorce,  unless  the  divorce  be  for  a  cause 
which  made  the  marriage  originally  unlawful  or  void.  (Code  1887, 
§  2226.)    , 

Sec.  6087.  What  marriages  are  y&id  without  decree. — All  mar- 
riages between  a  white  person  and  a  colored  person,  and  all  mar- 
riages which  are  prohibited  by  law  on  account  of  either  of  the  par- 
ties having  a  former  wife  or  husband  then  living,  shall  be  absolutely 
void,  without  any  decree  of  divorce,  or  other  legal  process.  (Code 
1887,  §  2252.) 

As  to  marriages  between  a  white  person  and  a  negro,  McPherson's 
Case,  28  Grat.  939;  Kinney's  Case,  30  Orat.  868,  32  Am.  Rep.  690;  Jones' 
Case,  80  Va.  538;  Scott  t.  Raub,  88  Va.  721,  14  S.  E.  178. 

As  to  punishment  for  the  crime,  see  sections  4640,  4546,  and  notes. 

A  marriage  between  a  white  man  and  a  woman  who  is  of  less  than 
one-fourth  negro  blood,  however  small  the  lesser  quantity  may  be,  la 
legal.  A  woman  whose  father  was  white,  whose  mother's  father  was 
white,  and  whose  great  great-grandmother  was  of  brown  complexion  is 
not  a  negro  in  the  sense  of  the  statute.  McPherson's  Case,  28  Orat. 
939;  Jones'  Case,  80  Va.  638.  As  to  who  are  colored  persons  under  pres- 
ent law,  see  section  67. 

It  seems  that  the  marriage  of  a  white  woman  to  a  negro  would 
furnish  good  cause  for  committing  her  children  by  a  former  marriage  to 
the  Children's  Home  Society.  Moon  t.  Children's  Home  Society,  112 
Va.  737,  72  S.  E.  707;  note  17  Va.  Law  Reg.  692. 

Sec.  6088.   What  marriagen  are  void  from  time  declared  or  time  of 
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oonvktion. — ^All  marriages  which  are  prohibited  by  law  on  account 
of  consanguinity  or  affinity  between  the  parties,  and  all  marriages 
solemnized  when  either  of  the  parties  was  insane,  or  incapable  from 
physical  causes  of  entering  into  the  marriage  state,  shall,  if  sol- 
emnized within  this  State,  be  void  from  the  time  they  shall  be  so 
declared  by  a  decree  of  divorce  or  nullity,  or  from  the  time  of  the 
eonTictiou  of  the  parties,  under  section  forty-five  hundred  and  forty. 
(Code  1887.  §  2252.) 

Sec.  5089.  Maniagvi  of  persons  leaving  the  State  to  evade  the  law. 
— If  any  persons,  resident  in  this  State,  one  of  whom  is  a  white  per- 
son and  the  other  a  colored  person,  or  one  of  whom  has  a  former 
husband  or  wife  living,  or  who  are  within  the  degree  of  relationship 
of  consanguinity  or  affinity  within  which  marriages  are  prohibited 
by  the  law  of  this  State,  shall,  with  the  intention  of  returning  to 
reside  in  this  State,  go  into  another  State  or  country  and  there  inter- 
marry, and  return  to  and  reside  in  this  State,  cohabiting  as  man  and 
wife,  such  marriage  shall  be  governed  by  the  same  law,  in  all  re- 
spects, as  if  it  had  been  solemnized  in  this  State.  (Ck>de  1887,  § 
2253.) 

Negro  and  white  person  going  ont  of  state  to  marrf. — Wblle  the 
forms  and  ceremonies  of  marriage  are  governed  by  the  laws  of  the  place 
where  the  marriage  Is  celebrated,  the  essentials  of  the  contract  depend 
upon  and  are  governed  by  the  laws  of  the  conntry  where  the  parties  are 
domiciled  at  the  time  of  the  marriage,  and  in  which  the  matrimonial 
residence  is  contemplated.  Therefore  the  rule  that  a  marriage  valid 
where  celebrated  is  valid  everywhere  has  no  application  to  a  marriage 
entered  into  In  a  foreign  country  in  contravention  of  the  public  policy  and 
statutes  of  the  country  of  the  parties  which  pronounce  marriage  between 
them  not  only  absolutely  void,  but  criminal.  Kinney's  Case,  30  Grat. 
8&8,  32  Am.  Rep.  690;  Oreenhow  v.  James,  80  Va.  636,  66  Am.  Rep. 
603,  dtlng  Brook  v.  Brook,  9  H.  L.  Cas.  223.  See,  also,  section  4540, 
4646,  and  notes. 

Discussed  in  ex  parte  Kinney  (\J-  S.  Clr.  Ct.)  3  Va.  Law  J.  870,  Fed. 
Cas.  No.  7.826. 

Cited  but  not  construed.  Moon  v.  Children's  Home  Society,  112  Va. 
737,  72  S.  E.  707;  note  17  Va.  Lew  Reg.  692. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  64,  section  S. 

See.  5090.  When  marriage  of  party  under  age  of  consent  void  with- 
out decree  of  divorce;  age  of  consent — In  case  of  a  marriage  sol- 
emnized when  either  of  the  parties  was  under  the  age  of  consent,  if 
they  shall  separate  during  .such  non-age,  and  not  cohabit  afterwards, 
the  marriage  shall  be  deemed  void,  without  any  decree  of  divorce, 
or  other  legal  process.  The  age  of  consent  of  the  male  shall  be 
fourteen  years,  and  of  the  femal«  twelve  years.  (Code  1887,  § 
2254.) 

Sec.  6091.  When  colored  persons  not  married  to  be  deemed  hus- 
band and  wife;  their  children  legitimated. — ^Where  colored  persons 
prior  to  the  twenty-seventh  day  of  February,  eighteen  hundred  and 
sixty-six,  agreed  to  occupy  the  relation  to  each  other  of  husband 
and  wife,  and  were  cohabiting  together  as  such  at  that  date,  whether 
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the  rites  of  marriage  had  been  celebrated  between  them  or  not,  they 
shall  be  deemed  husband  and  wife,  and  be  entitled  to  the  rights  and 
privileges,  and  subject  to  the  duties  and  obligations  of  that  relation 
in  like  manner,  as  if  they  had  lawfully  married ;  and  all  their  chil- 
dren shall  be  deemed  legitimate,  whether  bom  before  or  after  said 
date.  And  where  the  parties  had  ceased  to  cohabit  before  the 
twenty-seventh  day  of  February,  eighteen  hundred  and  sixty-six,  in 
consequence  of  the  death  of  the  woman,  or  from  any  other  cause,  all 
the  children  of  the  woman,  recognized  l)y  the  man  to  be  his,  shall 
be  deemed  legitimate.    (Code  1887,  §  2227.) 

Statute  applies  to  all  colored  persons. — This  statute  applies  to  all' 
classes  of  colored  persons,  irrespective  of  the  degree  of  color  (notwith- 
standing section  67);  also  to  those  who  were  born  free.  BVancls  t. 
Francis,  31  Grat.  283;  Scott  v.  Raub,  88  Va.  724,  729,  14  S.  E.  178. 

To  what  cases  statute  does  not  apply. — ^The  statute  does  not  apply  to 
cases  where  the  cohabitation  was  a  purely  meretricious  connection.  There 
must  have  been  a  bona  fide  agreement,  express  or  implied,  between  the 
parties  to  live  together  as  man  and  wife.  Patterson  v.  Bingham,  101  Va. 
372,  43  S.  E.  609;  Francis  v.  Tazewell,  120  Va.  319,  91  S.  E.  202. 

How  relation  may  be  established — conduct. — It  is  not  -necessary  that 
there  shall  be  evidence  of  an  actual  agreement  to  take  each  other  as  man 
and  wife,  but  the  relation  may  be  established  by  the  acts,  conduct,  and 
conversation  of  the  parties.  Francis  t.  Francis,  31  Grat.  283;  Womack 
V.  Tankersley,  78  Va.  242.  Compare  Offleld  t.  Davis,  100  Va.  263,  40 
S.  E.  910. 

When  the  ezlBtence  of  the  marriage  is  the  issue,  the  rule  of  evidence 
Is  the  same  In  civil  as  in  criminal  proceedings,  and  the  decision  must  be 
on  the  weight  of  evidence.  It  may  be  established  not  only  by  the  marriage 
register  or  certificate,  or  persons  present  at  its  celebration,  but  also  by 
deliberate  admissions  and  acts  of  parties,  coupled  with  cohabitation  and 
recognition.    Womack  v.  Tankersley,  78  Va.  242. 

Under  this  section  it  is  not  necessary  to  prove  an  agi;eement  In 
terms,  that  the  parties  will  take  one  another  as  husband  and  wife,  but 
the  fact  of  the  relation  existing  may  be  established  by  the  acts,  conduct 
and  conversation  of  the  parties.  Lemons  v.  Harris,  116  Va.  809,  80 
S.  E.  740. 

The  recognition  required  to  legitimate  colored  children  of  parents  who 
had  ceased  to  cohabit  prior  to  the  enactment  of  this  section  (February 
27,  1866)  might  occur  prior  to  such  enactment.  Fiichett  t.  Smith's 
Adm'r,  78  Va.  624,  527. 

Abandonment. — ^The  voluntary  abandonment  before  February  27, 
1866,  of  the  purpose  to  marry,  is  not  within  the  meaning  of  the  words 
"any  other  cause."     Patterson  v.  Bingham,  101  Va.  372,  43  S.  E.  «09. 

Two  slaves  agreed  to  occupy  the  relation  to  each  other  of  hus- 
band and  wife,  and  in  pursuance  of  that  agreement  cohabited  together 
prior  to  February  27,  1866.  Children  were  born  of  the  union  and  were 
always  acknowledged  by  the  man  as  his  children.  Subsequently  the 
man  left  home.  On  returning  he  discovered  that  his  wife  was  enciente 
by  another  man,  and  he  abandoned  her,  afterwards  marrying  another 
woman.  It  was  insisted  that  the  conduct  of  the  man  and  woman 
amounted  to  a  mutual  abandonment  of  their  former  relations,  and  that 
their  children  were  not  within  the  protection  of  this  section,  and  were 
illegitimate.  Held,  that  neither  husband  nor  wife,  nor  Indeed  both 
acting  in  concert,  could  by  abandonment  or  other  act  dissolve  the  bond 
of  the  pre-existing  marriage;  but  if  that  were  possible,  or  even  if  the 
marriage  had  been  dissolved  by  a  decree  of  a  court  of  competent  juris- 
diction, it  could  in  no  wise  have  affected  the  legitimacy  of  the  children. 
(Section  B270.)     Francis  v.  Tazewell,  120  Va.  319,  91  S.  E.  202. 

Children  bom  before  enactment  of  section  indnded.— The  children 
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of  colored  persons  living  together  as  husband  and  wife  at  the  time  of  the 
enactment  of  this  section  are  deemed  legitimate,  whether  born  before  or 
after  such  enactment,  and  whether  any  sort  of  marriage  ceremony  had 
taken  place  between  the  parents  or  not.  Smith  v.  Perry,  80  Va.  563. 
In  snch  cases  the  question  of  bastardy  must  be  considered  as  in  any 
case  where  bastardy  is  alleged  as  to  a  child  bom  during  coverture,  or 
born  before  and  recognized  afterwards.     Smith  v.  Perry,  80  Va.  563. 

Generally.— For  note  of  case  under  a  statute  similar  to  this,  holding 
statute  not  to  be  binding  upon  a  man  who  has  become  domiciled  In  an- 
other state,  see  10  Va.  Law  Reg.  831. 

For  further  provisions  concerning  legitimated  children,  see  sections 
5269,  6270. 

Discussed,  1  Va.  Law  J.  641. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  63,  section  8. 

Sec.  5092.  Begfister  of  marriages. — The  county  clerk  of  eveiy 
county  and  the  clerk  of  every  corporation  court  shall  keep  a  book, 
to  be  called  the  marriage  register.  (Code  1887,  §  2228 ;  1902-3-4,  p. 
662.) 

Rerisors'  Note. — The  words  "marriage  register"  are  used  In  lien  of 
"register  of  marriages.*^ 

Sec.  5093.  How  bond  of  minister  forfeited. — If  any  minister,  au- 
thorized to  celebrate  rites  of  marriage  under  section  five  thousand 
snd  seventy-nine,  shall  fail  to  comply  with  section  five  thousand 
and  seventy-four,  the  condition  of  his  bond  shall  be  deemed  to  be 
thereby  broken,  and  he  shall  also  be  subject  to  the  penalty  herein- 
before prescribed  for  such  failure.    (Code  1887,  §  2232.) 

Sec.  5094.  Penalty  on  clerks  for  neglect  of  duty. — If  any  clerk  of 
a  conrt  or  county  clerk  fail  to  perform  any  duty  required  of  him 
nnder  this  chapter,  he  shall  forfeit  ten  dollars  for  every  such  offense. 
(Code  1887,  §  2220;  1902-3-4,  p.  663.) 

The  reference  to  the  Code  of  1887  should  be  to  section  2260,  not 
2220. 

Sec.  6Q&S.  Bureau  of  Vital  Statistics  to  snpply  forms  and  in- 
stmctions. — The  Bureau  of  Vital  Statistics  shall  furnish  the  clerk 
of  every  circuit  court  of  a  county  and  of  every  corporation  court  of 
a  city  with  all  forms  and  instructions  which  it  may  deem  necessary 
or  proper  for  carrying  the  provisions  of  this  chapter  into  effect. 
(Code  1887,  §  2251.) 

Rerisors'  Note. — ^This  dut}'  was  formerly  placed  upon  the  Auditor  of 
Public  Accounts,  but  since  the  establishment  of  the  Bnreaa  of  Vital 
Statistics,  it  more  properly  belongs  to  that  bnrean.  See  chapter  69. 
The  words,  "and  every  commissioner  of  the  revenne,"  formerly  appear- 
ing In  this  section,  have  been  stricken  ont. 

Auditor  required  to  turn  over  to  the  State  Bnrean  of  Vital  Statistics 
certain  marriage,  birth  and  death  records.    Acts  1918,  chapter  118,  p.  228. 

Bee.  6096.  Copy  of  register  of  marriages  to  be  sent  by  clerks  t* 
Bureau  of  Vital  Statistics. — On  or  before  the  first  day  of  March  in 
each  year,  the  clerk  of  every  circuit  court  of  a  county  and  of  every 
corporation  court  of  a  city  shall  transmit  to  the  Bureau  of  Vital  Sta- 
tistics a  copy  of  his  marriage  register,  and  so  much  of  his  record, 

lo&de  at  the  time  of  issuing  such  licenses,  as  is  not  contained  in  his 
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said  marriage  register,  which  was  taken  by  him  within  the  year  next 
preceding  the  first  day  of  January,  distinguishing  by  appropriate 
columns  or  notes  the  licenses  issued  in  which  the  minister's  certifi- 
cate of  marriage  has  not  been  returned,  and  the  licenses  containing 
such  certificate.    (Code  1887,  §  2239.) 

Bevisors'  Koto. — ^The  words  "Bureau  of  Vital  Statistics"  are  used 
In  Ueu  of  "Auditor  of  PuUlc  Accounts."  See  revisers'  note  to  precedtng 
section. 

Sec.  5097.  Bureau  to  make  abstracts  of  marriages  for  Ckmeral  As- 
sembly.— Such  copies  shall  be  filed  and  preserved  in  the  ofSce  of  the 
said  bureau,  and  from  them  the  said  bureau  shall  prepare  annually 
an  abstract  of  marriages  in  each  county  and  city,  and  make  a  report 
upon  said  registration  to  the  General  Assembly  at  each  regular  ses- 
sion.    (Code  1887,  §  2240;  1902-3-4,  p.  662.) 

Revlsors*  Note.  8oe  revlsors'  note  to  section  5095. 
Sec.  6098.  Registers  to  be  evidence. — The  said  books  to  be  kept 
by  the  clerks,  and  copies  of  the  same  (or  of  any  part  thereof)  cer- 
tified by  the  clerk  lawfully  having  the  custody  thereof,  shall  be 
prima  facie  evidence  of  the  facts  therein  set  forth  in  all  cases.  (Code 
1887,  §  2241.) 

As  to  other  eTidence  of  marriage,  see  1  Mln.  (4  Ed.)  274;  Brown  t. 
Brown,  2  Va.  Dec.  308,  24  S.  B.  238;  and  Eldred  t.  Eldred,  97  Va.  606, 
34  S.  E.  477. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter   63,  section  27. 

Sec.  60SO.  Fees  of  clerks. — There  shall  be  allowed  to  the  clerks 
three  cents  for  every  marriage  reported  to  them  by  those  required 
by  law  to  do  so,  to  be  paid  out  of  the  treasury  on  the  warrant  of 
the  Auditor  of  Public  Accounts,  to  be  issued  to  the  clerks  severally 
entitled  thereto,  upon  the  certificate  of  the  Bureau  of  Vital  Statistics 
of  the  return  of  the  copies  required  by  section  five  thousand  and 
ninety-six.     (Code  1887,  §  2242.) 

Revlsors'  Note. — The  latter  part  of  this  section  has  been  made  to  con- 
form to  the  changes  made  In  section  5006. 
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SIOO.  Salt  to  annul  a  marriage.  6110. 

6101.  Exception   to   the  preceding 

section.  5111. 

6102.  Snlt  to  affirm  a  marriage. 
61  OS.  Dlrorces  from  bond  of  mat- 
rimony. 

6104.  Divorces     from     bed     and 
board. 

6106.  Jurisdiction  of  solU  to  af-      6112. 
firm  or  annul  marriages,  or 
to    obtain    divorces;    when 
such  salts  are  maintainable.      6113. 

6 IDS.  How     Instituted    and     con- 
ducted. 

6107.  What  orders  the  court  may      6114. 

make  pending  the  suit;  al- 
lowances for  maintenance 
of  the  woman,  etc.  6116. 

6108.  Order  of  publication  against 

non-resident  defendant. 
6109.  Testimony  may  be  required 
to  be  given  orally;  how  cer- 
tified; same  footing  as  de- 
position. 6116. 


When  divorce  tor  adultery 
not  to  be  granted. 

Court,  on  dissolving  mar- 
riage, may  decree  as  to  es- 
tate and  maintenance  of  par- 
ties, and  custody,  etc.,  of 
children;  provision  for  re- 
vision of  decree. 

Divorce  from  bed  and  board, 
what  the  court  may  decree; 
effect  thereof. 

Dissolution  of  bond  of  mat- 
rimony; neither  party  to 
marry  tor  six  months. 

When  court  may  restrain 
guilty  party  from  marrying 
again. 

When  and  how  a  decree  for 
divorce  from  bed  and  board 
may  be  revoked,  or  may  be 
merged  Into  a  decree  of  di- 
vorce from  the  bonds  of 
matrimony. 

To  prohibit  advertising  of 
any  offer  to  obtain  divorces. 


8n.  6100.    Suit  to  aninil  a  mairiagtt. — When  a  marriage  is  sup- 
Posed  to  be  void  for  any  of  the  causes  mentioned  either  in  section 
fi'e  thousand  and  eighty-seven,  five  thousand  and  eighty-eight,  five 
woDMnd  and  eighty-nine  or  five  thousand  and  ninety,  either  party 
™>7,  except  as  is  provided  in  the  next  section,  institute  a  suit  for 
^niiing  the  same ;  and,  upon  due  proof  of  the  nullity  of  the  mar- 
*6>  it  shall  he  decreed  to  be  void  by  a  decree  of  divorce  or  nullity. 
(C^e  1887,  §  2255.) 

tie  f  ^^^^'  ^"•P***"^  *o  *b»  preceding  section.— A  party  who,  at 
and  '^^  *^  *"*^  marriage  as  is  mentioned  in  section  five  thousand 
shall"*****^'  ^**  capable  of  consenting,  with  a  party  not  so  capable, 
g^  ,  ^t  be  permitted  to  institute  a  suit  for  the  purpose  of  annulling 
***ftrriage. 


Bee. 

■narria, 


_       (Code  1887,  §  2255.) 
*il02.    Suit  to  aiBrm  a  marriage. — ^When  the  validity  of  any 


other   ^^  shall  be  denied  or  doubted  by  either  of  the  parties,  the 
due    ^^*^y  °^ay  institute  a  suit  for  affirming  the  marriage,  and  upon 
P*^of  of  the  validity  thereof,  it  shall  be  decreed  to  be  valid, 

K,^^^«rks  <tf  courts  required  to  make  annual  reports  to  the  State 
^^1^^*^  of  Vital  Statistics  of  all  divorces,  granted  and  pending.     Acts 


P-  W7. 
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and  such  decree  shall  be  conclusive  upon  all  persons  concerned. 
(Code  1887,  §  2256.) 

8*0.  6103.  Divorces  from  bond  of  matrimony. — ^A  divorce  from 
the  bond  of  matrimony  may  be  decreed : 

For  adultery; 

For  natural  or  incurable  impotency  of  body  existing  at  the  time 
of  entering  into  the  matrimonial  contract ; 

Where  either  of  the  parties  subsequent  to  the  marriage  has  been 
sentenced  to  confinement  in  the  penitentiary  of  this  State  or  of  any 
other  State  of  the  United  States  or  to  confinement  in  a  penitentiary 
of  the  United  States,  and  cohabitation  has  not  been  resumed  after 
such  confinement  (in  which  case  no  pardon  granted  to  the  party  so 
sentenced  shall  restore  such  party  to  his  or  her  conjugal  rights) ; 

Where,  prior  to  the  marriage,  either  party,  without  the  knowl- 
edge of  the  other,  had  been  convicted  of  an  infamous  offense; 

Where  either  party  charged  with  an  offense  punishable  with  death 
or  confinement  in  the  penitentiary  has  been  indicted,  is  a  fugitive 
from  justice,  and  has  been  absent  for  two  years ; 

Where  either  party  wilfully  deserts  or  abandons  the  other  for 
three  years  such  divorce  may  be  decreed  to  the  party  abandoned: 
and 

Where,  at  the  time  of  the  marriage,  the  wife  without  the  knowl- 
edge of  the  husband,  was  with  child  by  some  person  other  than  the 
husband ; 

Or  prior  to  such  marriage  had  been,  without  the  knowledge  of  her 
husband,  a  prostitute,  such  divorce  may  be  decreed  to  the  husband. 

But  no  such  divorce  shall  be  decreed  if  it  appears  that  the  party 
applying  for  the  same  has  cohabited  with  the  other  after  knowledge 
of  such  conviction  of  an  infamous  offense,  or  a  husband  has  co- 
habited with  the  wife  after  the  knowledge  of  the  fact  that  she  was 
with  child  or  had  been  a  prostitute  as  aforesaid.  (Code  1887,  §  2257 ; 
1893-4,  p.  425;  1916,  p.  69.) 

Adultery. — ^A  married  man's  going  into  a  brothel,  especially  if  when 
there  he  shuts  himself  up  in  a  room  with  a  strumpet,  is,  if  unexplained, 
sufficient  proof  of  adultery.  Thiockmorton  v.  Throckmorton,  86  Va. 
768,  11  S.  E.  289;  Latham  t.  Latham,  30  Orat.  307. 

Adultery  may  be  proved  by  circumstantial  evidence,  such  as  visitinc 
house  of  ill-fame,  being  shut  up  with  an  unchaste  woman,  etc.,  even  in 
face  of  the  denial  of  defendant  and  partlceps  criminis.  Musick  v.  Musick, 
88  Va.  12,  13  S.  K  302. 

Evidence  of  going  into  house  of  ill-fame  considered.  Musick  ▼. 
Musick,  88  Va.  12,  13  S.  E.  302. 

A  bill  for  divorce  a  vinculo,  on  grounds  of  adultery,  charging  simply 
that  the  defendant  "has  been  guilty  of  adultery  on  many  occasions,"  is 
bad  on  demurrer.  While  the  name  of  the  person  with  whom  the  adul- 
tery was  committed  need  not  be  stated,  the  bill  should  state  time,  place,' 
and  circumstances,  so  as  to  enable  the  defendant  to  disprove  the  charge. 
Miller  V.  Miller,  92  Va.  196,  23  S.  E.  232,  and  2  Va.  Law  Reg.  70; 
Ule's  Notes  to  1  Min.  64;  Barton,  C.  Pr.  (2  Ed.)   333. 

The  testimony  of  one  procured  to  And  evidence  of  adultery  will  be 
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received  with  caution.  Throckmorton  v.  Throckmorton,  86  Va.  768,  11 
S.    E.    289. 

See,  also,  section  5110. 

Desertion. — ^The  abandonment  or  desertion  which  is  cause  for  di- 
vorce a  vinculo  differs  from  that  which  is  cause  for  divorce  a  mensa  in 
nothing  only  save  duration.  Harris  v.  Harris,  31  Grat.  13,  28;  1  Mln. 
(4   Ed.)    291. 

Desertion  is  a  breach  of  matrimonial  duty  and  consists  of  the  actual 
breaking  off  of  the  matrimonial  cohabitation.  Halrston  v.  Hairston, 
117  Va.  207,  84  8.  E.  16. 

Desertion  can  only  be  justified  by  showing  such  conduct  on  the 
part  of  the  deserted  party  as  would  entitle  the  other  to  a  divorce  a  menaa. 
Hairston  v.  Hairston,  117  Va.  207,  84  S.  E.  16. 

The  desertion  to  justify  a  decree  for  an  absolute  divorce  must  be 
a  wilful  desertion,  without  justMlcatlon  or  excuse,  and  the  court  to 
which  the  evidence  is  submitted  can  only  determine  whether  or  not  such 
desertion  Is  wilful  by  having  all  the  facts  and  circumstances  fully  and 
frankly  presented.  The  policy  of  the  law  is  against  divorce  by  consent, 
and  full  and  satisfactory  evidence  should  be  required  to  guard  against 
such  divorces.     Walker  v.  Walker,  120  Va.  410,  91  S.  E.  180. 

A  wife  left  her  husband  without  cause,  stayed  away  more  than 
three  years,  declared  she  would  never  return  to  him,  though  he  endeavored 
to  Induce  her  to  do  so.  Held,  the  husband  Is  entitled  to  a  divorce  for 
desertion.     Lee  v.  Lee,  112  Va.  719,  72  S.  E.  689. 

Where  a  bill  alleges  that  the  defendant  "wilfully  abandoned  and 
deserted  the  complainant  without  just  cause  or  excuse  therefor,  and 
still  continues  in  such  desertion  and  abandonment,"  and  from  the  evi- 
dence submitted  a  separation  by  mutual  consent  or  because  of  the  fault 
of  either  of  the  parties  may  just  as  well  be  Inferred  as  a  desertion  by 
the  defendant,  such  evidence  falls  far  short  of  proving  the  ^allegations 
of  the  bill.  Walker  v.  Walker,  120  Va.  410,  91  S.  E.  180.  See  2  Va. 
L.  Reg.  N.  S.  871. 

For  a  case  In  which  a  suit  for  desertion  was  brought  within  three 
years  of  the  dismissal  of  a  prior  suit  for  desertion  between  the  same 
parties,  see  Hairston  v.  Hairston,  117  Va.  207,  84  S.  E.  16. 

For  a  case  in  which  the  facts  were  held  sufficient  to  decree  a  divorce, 
see  Johnson  v.  Johnson,  117  Va.  604,  86  S.  E.  476. 

As  to  the  right  of  the  wife  to  recover  from  deserting  husband 
moneys  expended  by  her  for  necessities,  see  iDe  Brauwre  v.  Same  (N.  Y.), 
96  N.  E.  722. 

See  notes  to  section  6104. 

Generally. — On  divorce  generally,  see  1  Mln.  (4  Ed.)  269-309;  also 
note  to  Bailey  v.  Bailey,  21  Grat.  69,  Va.  Rep.  Ann.,  on  Alimony,  Carr 
V.  Carr,  22  Grat.  168.     Va.  Rep.  Ann. 

For  causes  for  divorce  a  vinculo,  supervening  after  marriage,  1  Mln. 
(4  Ed.)  289;  also.  Barton,  C.  Pr.  (2  Ed.)  332  et  seq. 

Cited  but  not  construed,  Washington  v.  Washington,  111  Va.  524, 
69  S.  E.  322;  Thompson  v.  Thompson,  226  U.  S.  661. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  64,  section  6. 

See  Gregory's  Forms  Nos.  146,  147,  148,  149.  160,  161,  152,  163, 
341. 

Sec.  5104.  DivcHxes  from  bed  and  board. — ^A  divorce  from  bed 
and  board  may  be  decreed  for  cruelty,  reasonable  apprehension  of 
bodily  hurt,  abandonment  or  desertion.     (Code  1887,  §  2258.) 

Cruelty — ^What  constitutes. — The  cruelty  which  authorizes  a  divorce 
a  measa  et  thcro  Is  anything  that  tends  to  bodily  harm,  and  thus  renders 
cohabitation  unsafe,  or  that  involves  danger  of  life,  limb,  or  health. 
Latham  v.  Latham,  30  Grat.  320;  Trimble  v.  Trimble,  97  Va.  217,  33 
S.  E.  631.  There  may  be  cases  In  which  the  husband,  without  violence, 
actual  or  threatened,  may  render  the  marriage  state  impossible  to  be 
endured.    Id.;  Myers  v.  Myers,  83  Va.  806,  6  S.  E.  630;  also  6  Va.  Law 
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Reg.  124;  Carr  v.  Carr,  22  Grat.  168;  Klnsey  t.  Klnsey,  90  Va.  16,  17 
S.  E.  819.  If  the  husband  permits  Inmates  of  his  house  to  treat  his  wife 
with  cruelty,  the  cruelty  is  his,  and  she  may  leave  his  home  withont  fur- 
nishing him  with  cause  for  divorce.  Hutchlns  v.  Hutchins,  93  Va.  68, 
24   S.   E.   903. 

That  a  husband  Is  rude  and  dictatorial  in  his  speech  to  his  wife, 
exacting  in  his  demands  upon  and  sometimes  unkind  and  negligent  in 
his  treatment  of  her  even  when  she  was  sick  and  worn  and  weary  in 
watching  and  nursing  their  sick  child,  is  no  legal  grounds  for  her  leaving 
him.     Carr  v.  Carr,  22  Grat.  168. 

A  malicious  charge  of  adultery,  standing  alone,  is  not  sufficient  to 
justify  a  divorce,  but,  enhanced  by  other  things,  is  an  act  of  gross 
cruelty.     Owens  v.  Owens,  96  Va.  191,  31  S.  E.  72. 

On  the  subject  of  cruelty,  see  1  Min.  (4  Ed.)  281,  282;  5  Va.  Law 
Reg.  124;  Barton,  C.  Pr.  (2  ed.)  329-332. 

Condonatloit  of  fonner  cruelty — Elffect  of. — Condonation  of  former 
acts  of  cruelty  is  no  bar  to  bringing  them  forward  when  the  continuance 
of  the  cruelty  has  rendered  it  no  longer  condonable.  Owens  v.  Owens, 
96  Va.  195,  31  S.  E.  72.     But  see  t  Min.  (4  Ed.)  282. 

Abandonment  and  desertion. — To  entitle  a  husband  or  wife  to  a 
divorce  a  mensa  et  thoro,  the  abandonment  must  consist  in  (1)  the  actual 
breaking  off  of  matrimonial  cohabitation  with,  (2)  the  intent  to  aban- 
don and  desert  in  the  mind  of  the  party  so  acting.  The  intent  is  the 
gist  of  the  matter.  Bailey  v.  Bailey,  21  Grat.  43;  Cart-  v.  Carr,  22  Grat. 
168;  Latham. V.  Lath,am,  30  Grat.  307.  The  intent  to  desert,  being  once 
shown,  will  be  presumed  to  continue  till  the  contrary  appears.  Bailey 
V.  Bailey,  21  Grat.  43. 

No  particular  period  Is  prescribed  in  which  the  desertion  shall  con- 
tinue to  entitle  a  party  to  a  divorce  a  mensa  et  thoro.  Bailey  v.  Bailey. 
21  Grat.  47;  Carr  v.  Carr,  22  Grat.  172.     See,  also,  1  Min.  (4  Ed.)  285. 

Desertion  consists  of  the  actual  ibreaking  off  of  matrimonial  co- 
habititatlon,  coupled  with  an  Intent  to  desert  in  the  mind  of  the  of- 
fender.    Crounse  v.  Crounse,  108  Va.  108,   60  S.  E.   627. 

Desertion  can  only  be  justified  by  showing  such  conduct  on  the  part 
of  the  deserted  party  as  would  entitle  the  other  to  a  divorce  a  mensa. 
Nothing  short  of  this  will  justify  wilful  desertion  or  a  continuance 
of  It.     Idem. 

When  a  wife  asked  permission  to  return  and  the  permission  was 
not  granted  by  the  husband,  he  thereupon,  in  contemplation  of  law, 
deserted  her.     Tutwiler  v.  Tutwiler,  118  Va.  724,  88  S.  E.  86. 

It  is  the  duty  of  the  husband,  when  his  wife  leaves  him  although 
she  may  not  have  been  forced  to  leave  on  account  of  his  cruelty  and 
violence,  then  and  afterwards  to  seek  a  reconciliation  and  to  invite  her 
to  return.     Tutwiler  v.  Tutwiler,  118  Va.  724,  88  S.  E.  86. 

For  circumstances  of  a  separation  of  husband  and  wife,  held  not  to 
amount  to  desertion  on  the  part  of  the  wife,  see  Devers  v.  Devers,  ^16 
Va.  517,  79  S.  E.  1048. 

Pleading  and  proof. — In  a  suit  for  divorce,  facts  constituting  cruelty 
and  not  merely  the  pleader's  conclusion  from  unrelated  facts,  should  be 
charged  with  reasonable  certainty.  Haynor  v.  Haynor,  112  Va.  123,  70 
S.  E.  631. 

If  answer  under  oath  be  not  waived,  the  answer  under  oath  fur- 
nishes evidence  for  the  defendant  in  divorce  cases  as  In  other  cases. 
Haynor  v.  Haynor,  112  Va.  123.  70  S.  E.  531. 

While  a  husband  cannot  be  said  to  desert  his  wife  because  of  separa- 
tion from  her  pending  a  suit  by  him  for  divorce,  if  there  was  a  consum- 
mated act  of  desertion  by  him  before  he  instituted  his  suit,  she  may 
prove  it  in  a  suit  by  her  for  divorce  for  desertion.  Craig  v.  Craig, 
118  Va.  284,  87  S.  E.  727. 

Decree  fof  maintenance. — A  >vife  who  voluntarily  abandons  her  hus- 
band should  not  have  a  decree  for  separate  maintenance  unless  her  aban- 
donment of  him  was  necessary  and  without  fault  on  her  part.     Haynor  v. 
Haynor,  112  Va.  123.  70  S.  E.  5 SI.     See  section  6107  and  notes. 
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Generally.— As  to  the  effect  of  a  decree  for  divorce  a  mensa,  granted 
to  the  wife  in  Massacliusetts,  upon  the  husband's  suit  for  divorce  a 
vinculo,  in  this  state,  see  Kelly  v.  Kelly,  118  Va.  376,  87  S.  E.  667. 

Cited  bat  not  construed  in  Thompson  v.  Thompson,  226  U.  S.  551. 

As  to  effect  of  adultery  of  wife  subsequent  to  decree  .a  mensa  et 
ttaoro,  see  8  Va.  Law  Reg.  286. 

Discussed,  8  Va.  Law  J.  191. 

See  Gregory's  Forms  No.  341;  notes  to  preceding  section. 

Sec.  5105.  Jurisdiction  of  suits  to  aSRrm  or  annnl  marriagea^  or 
to  obtain  divorces;  when  such  suits  are  maintainable. — The  circuit 
and  corporation  courts,  on  the  chancery  side  thereof,  and  every 
conrt  of  this  State  exercising  chancery  jurisdiction,  shall  have 
jurisdiction  of  suits  for  annulling  or  affirming  marriages,  and  for 
divorces.  No  suit  for  annulling  a  marriage  or  for  divorce  shall  be 
maintainable,  unless  one  of  the  parties  has  been  domiciled  in  this 
State  for  at  least  one  year  preceding  the  commencement  of  the 
suit;  nor  shall  any  suit  for  affirming  a  marriage  be  maintainable, 
unless  one  of  the  parties  be  domiciled  in  this  State  at  the  time  of 
bringing  such  suit.  The  suit,  in  either  case,  shall  be  brought  in  the 
county  or  corporation  in  which  the  parties  last  cohabited,  or  (at 
the  option  of  the  plaintiff),  in  the  county  or  corporation  in  which 
the  defendant  resides,  if  a  resident  of  this  State,  and  if  not  a 
resident,  in  the  county  or  corporation  in  which  the  plaintiff  resides. 
(Code  1887,  §  2259.) 

Revlsors'  Note. — ^The  words,  "and  every  court  of  this  state  exer- 
cising chancery  Jurisdiction,"  found  in  lines  two  and  three  of  the  text, 
are  new* 

Where  a  husband  abandons  his  wife  in  the  state  of  their  domicile, 
and  the  wife  in  good  faith  change?  her  domicile  to  this  state,  and  retains 
It  for  more  than  one  year,  she  may  sue  for  a  divorce  in  the  county  or 
city  of  her  domicile,  although  the  husband  has  never  changed  his 
domicile.     Steckel  v.  Steckel,  118  Va.  198,  86  S.  E.  833. 

For  a  case  in  which  the  circuit  court  declined  to  take  Jurisdiction, 
see  Tates  v.  Tates,  116  Va.  678,  79-  S.  E.  1040. 

Cited  but  not  construed  in  Thompson  v.  Thompson,  226  XT.  S.  661; 
Johnston  v.  Johnston,  116  Va.  678,  82  S.  E.  694. 

As  to  constrnctive  service  of  process  in  suits  for  divorce,  see  2  Va. 
Law  Rag.   47. 

Ab  to  effect  of  foreign  divorces,  see  8  Va.  Law  Reg.  826;  Atherton  v. 
■Atberton,  181  U.  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed.  794,  7  Va.  Law  Reg. 
118,  137;  Barton,  C.  Pr.  152. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  64,  section  7. 

See  Gregory's  Forms  Nos.  146,  147,  148,  149,  160,  161,  162,  163, 
S41. 

See.  6106.  How  institnted  and  conducted. — Suah  suit  shall  be  in- 
stituted and  conducted  as  other  suits  in  equity,  except  that  the  bill 
shall  not  be  taken  for  confessed,  nor  shall  a  divorce  be  granted  on 
the  uncorroborated  testimony  of  the  parties  or  either  of  them ;  and, 
whether  the  defendant  answer  or  not,  the  cause  shall  be  heard  in- 
dependently of  the  admissions  of  either  party  in  the  pleadings  or 
otherwise;  and  no  process  or  notice  in  such  proceedings  shall  be 
served  in  this  State,  except  by  officers  authorized  to  serve  the  same. 
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Costs  may  be  awarded  to  either  party  as  equity  and  justice  may  re- 
quire.   (Code  1887,  §  2260;  1902-3-4,  p.  98.) 

Revlsors'  Note. — The  words,  "nor  shall  a  divorce  be  granted  on  the 
uncorroborated  testimony  of  the  parties,  or  either  of  them,"  foond  In 
lines  three  and  four  of  the  text,  are  new.     See  revlsors"  note  to  sectlMi 

An  Importmt  change  has  been  made  In  the  omission  of  the  words, 
"and  all  depositions,  when  taken  In  this  state,  shall  be  before  a  com* 
mlssioner  In  chancery,"  formerly  i^pearlng  at  the  end  of  the  first  sen* 
tence.  These  words  were  pnt  Into  the  section  by  the  amendment  of 
1902-8-4,  p.  98,  as  was  also  the  provision  limiting  to  officers  the  right 
to  serve  process  or  notice.  The  revisors  were  of  opinion  that  the  latter 
provision  shonld  be  retained  (see  also  section  6042)  bat  that  the  former 
fnmlshed  no  material  protection  and  conld  be  safely  dispensed  with. 
Furthermore,  no  necessity  was  seen  for  requiring  such  depositions 
WHlSN  TAKEN  IN  THIS  STATE  to  be  taken  before  a  commissioner  In 
chancery  with  no  such  restriction  out  of  the  state. 

It  is  an  established  maxim  that  a  dlTorce  is  never  to  be  decreed  upon 
confession  of  the  parties  merely,  without  auxiliary  proof.  1  Min.  (4  Ed.) 
281;   Bailey  v.  Bailey,  21  Orat.  60. 

A  divorce  will  never  be  granted  upon  consent,  or  on  the  default  of 
the  party  charged,  but  only  on  proof  of  the  charge  alleged.  Bailey  v. 
Bailey,  21  Grat.  43,  50.  But  where  the  answer  is  responsive  to  the  al- 
legation of  the  bill,  the  defendant  Js  entitled  to  the  benefit  of  it  as  in 
other  cases  in  equity.  Latham  v.  Latham,  30  Grat.  307;  Throckmorton 
V.  Throckmorton,  86  Va.  769,  11  S.  E.  289. 

Pending  a  suit  tor  divorce,  husband  and  wife  drew  up  an  agree- 
ment to  live  separately  and  to  divide  their  property.  The  agreement  was 
confirmed  by  the  court,  and  the  divorce  decreed  after  argument  by  coun- 
sel. The  fact  that  the  decree  confirmed  the  agreement  did  not  make  it 
a  decree  on  the  admission  of  the  parties.  Marshall  v.  Baynes,  88  Va. 
1040,  14  S.  E.  978. 

Admissions  of  plaintiff  competent  evidence  to  support  averments  of 
answer.     Cralle  v.  Cralle,  79  Va.  182. 

The  object  of  this  statute  is  to  prevent  a  divorce  from  being  obtained 
by  the  collusion  of  the  parties.  Neither  the  common  law  nor  the  statu- 
tory enactment  excludes  proof  of  the  admission  and  statement  of  the 
parties.  When  collusion  is  proved  not  to  exist,  admission,  whether 
verbal  or  contained  in  letters,  is  peculiarly  satisfactory  evidence,  espe- 
cially 80  when  the  letters  were  written  or  the  verbal  statements  made 
without  reference  to  the  controversy  touching  the  divorce.  1  Min.  (4 
Ed.)  294;  Bailey  v.  Bailey,  21  Orat.  50;  Cralle  v.  Cralle,  79  Va.  186; 
7  Va.  Law  Reg.  134.  But  see  Hampton  v.  Hampton,  87  Va.  148,  12 
S.  E.  340.  See,  also,  article  18  Va.  L.  Reg.  1.  Under  this  Code  husband 
and  wife  are  competent  witnesses  in  all  divorce  suits.  For  changes 
made  by  the  present  revision,  see  revisors'  note  above  and  also  revisors' 
note  to  section  6210. 

Where  depositions  were  suppressed  because  taken  before  a  justice 
instead  of  a  commissioner,  it  was  not  error  to  refuse  to  permit  them 
to  be  re-taken  where  it  clearly  appears  that  they  could  not  have  effected 
the  result  of  the  litigation.  Johnston  v.  Johnston,  116  Va.  678,  82  S.  E. 
694.  It  is  no  longer  necessary  for  depositions  in  divorce  cases  to  be  taken 
before  a  commissioner  in  chancery. 

Cited  but  not  construed  in  Thompson  v.  Thompson,  226  U.  S.  551; 
Lurty  V.  Lurty";   107  Va.   466,   59  S.   E.   405. 

For  an  article  on  the  extra  territorial  effect  of  divorces  on  an  order 
of  publication,  see   17  Va.  Law  Reg.   677. 

As  to  allowing  continuance  in  divorce  suits,  see  Wlllard  v.  Willard, 
98  Va.  466,  36  S.  E.  518. 

See  Gregory's  Forms  No.   341. 
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For  W.  Va.  decisions  on  similar  statute,  see  Jnstls'  Annotations, 
chapter  64,  section  8. 

Sec.  5107.  What  orders  the  ootirt  may  make  pendin^r  the  suit; 
aUowaucee  for  maintenance  of  the  woman,  etc. — The  conrt  in  term 
or  the  judge  in  vacation  may,  at  any  time  pending  the  suit,  in  the 
discretion  o£  such  court  or  judge,  make  any  order  that  may  be 
proi>er  to  compel  the  man  to  pay  any  sums  necessary  for  the  main- 
tenance of  the  woman  and  to  enable  her  to  carry  on  the  suit,  or  to 
prevent  him  from  imposing  any  restraint  on  her  personal  liberty, 
or  to  provide  for  the  custody  and  maintenance  of  the  minor  chil- 
dren of  the  parties  during  the  pendency  of  the  suit,  or  to  pre- 
serve the  estate  of  the  man,  so  that  it  be  forthcoming  to  meet  any 
decree  which  may  be  made  in  the  suit,  or  to  compel  him  to  give 
security  to  abide  such  decree.    (Code  1887,  §  2261.) 

The  trial  court  cannot  make  an  "order  to  compel  the  man  to  pay 
any  sums  necessary  for  the  maintenance  of  the  woman,"  etc.,  pending 
appeal  from  decree  rendered  in  same  suit  for  alimony.  Cralle  v.  Cralle, 
81   Va.    773. 

A  wife  having  left  her  husband  without  good  legal  grounds  is  not 
entitled  to  alimony,  and  in  a  suit  by  him  for  a  dirorce  for  abandon- 
ment, he  is  entitled  to  the  child  of  the  marriage,  although  a  female  and 
only  three  years  of  age.     Carr  y.  Carr,  22  Grat.  168. 

The  allowance,  in  the  case  in  Judgment,  to  the  wife,  of  the  sum 
of  $226.00  payable  in  three  monthly  instalments  for  suit  money,  and  of 
1150.00  for  counsel  fees.  Is  a  reasonable  allowance.  Craig  v.  Craig,  118 
Va.   294,  87  S.  E.  731. 

A  decree  for  suit  money  has  the  force  of  a  judgment.  Isaacs  v. 
Isaacs,  117  Va.  730,  86  S.  E.  106. 

Decree  making  wife  allowance  pendente  lite,  etc.,  not  appealable. 
Beatty  t.  Beatty,  106  Va.  218,  63  S.  E.  2. 

Cited  but  not  construed  in  Davenport  t.  Davenport,  106  Va.  736,  66 
S.  E.  662. 

For  note  of  case  where  alimony  pendente  lite  was  asked  when  it  was 
alleged  that  husband  was  insane  at  the  time  of  marriage,  see  11  Va.  Law 
Reg.  772. 

As  to  payment  of  attorney's  fee,  see  8  Va.  Law  Reg.  20t;  Engleman 
V.  Engleman,  97  Va.  487,  34  S.  E.  60. 

For  monographic  note  on  Alimony,  see  Carr  v.  Carr,  22  Orat.  168, 
Va.  Rep.  Ann. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  64,  section  9. 

See  Gregory's  Forms  Nos.  146,  149,  341. 

Sec.  5108.  Order  of  publication  against  non-resident  defendant. 
— When  in  a  suit  for  divorce,  either  a  vinculo  matrimonii  or  a 
mensa  et  thoro,  affidavit  shall  be  filed  that  the  defendant  is  not  a 
resident  of  the  State  of  Virginia,  an  order  of  publication  shall 
be  entered  against  said  defendant,  by  the  clerk  of  the  court  where- 
in such  suit  is  pending,  either  in  term  time  or  vacation,  which  or- 
der shall  state  the  object  of  the  suit  and  the  grounds  thereof,  m 
shown  by  said  application,  and  said  order  of  publication  shall  be 
published  as  required  by  law.  No  depositions  in  said  suit  shall  be 
commenced  until  at  least  fifteen  days  shall  have  elapsed  after  said 
order  of  publication  shall  have  been  duly  published  as  required 
by  law.    (1912,  p.  170;  1914,  p.  29.) 
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Revlsors'  Note. — This  section  is  taken  from  Acts  1914,  p.  29,  witti 
material  cbanges.  The  act  provided  that  the  "order  of  pnblicatlon  shall 
be  entered  against  said  defendant,  either  by  the  court  wherein  such  suit 
is  pending  or  by  the  clerk  of  said  court  in  vacation,"  etc.  The  revtsed 
section  provides  for  an  order  of  pnblicatlon  against  the  def^idant  to  be 
entered  by  the  clerk  of  the  court  wherein  such  suit  is  pending,  either 
in  term  time  or  vacation.  The  provision  contained  in  the  act  concerning 
the  mailing  of  a  copy  of  the  order  of  publication  Is  omitted,  as  that  is  now 
required  in  all  cases  by  sections  6069  and  6070,  q.  v. 

For  discussion  of  the  act  upon  which  this  section  is  baaed,  see  18  Va. 
L.  Reg.  468,  646,  780;  20  Va.  Law  Reg.  70. 

Sec.  5109.  Testimony  may  be  required  to  be  given  orally;  how 
certified;  same  footing  as  deposition. — ^In  any  suit  for  divorce  the 
trial  court  may  require  the  whole  or  any  part  of  the  testimony 
to  be  given  orally  in  open  court,  and  if  either  party  desires  it,  such 
testimony  and  the  rulings  of  the  court  on  the  exceptions  thereto, 
if  any,  shall  be  reduced  to  writing,  and  the  judge  shall  certify  that 
such  evidence  was  given  before  him  and  such  rulings  made.  "When 
so  certified  the  same  shall  stand  on  the  same  footing  as  a  deposition 
regularly  taken  in  the  cause.    (1914,  p.  154.) 

Sec.  5110.  When  divorce  for  adultery  not  to  be  granted. — ^When 
the  suit  is  for  divorce  for  adultery,  the  divorce  shall  not  be  granted, 
if  it  appear  that  the  parties  voluntarily  cohabited  after  the  knowl- 
edge of  the  fact  of  adultery,  or  that  it  occurred  more  than  five 
years  before  the  institution  of  the  suit,  or  that  it  was  committed 
by  the  procurement  or  connivance  of  the  plaintiff.  (Code  1887,  f 
2262.) 

Evidence  that  defendant  admitted  charge  of  adultery  and  letter  from 
her  purporting  to  admit  it,  are  inadmissible.  Hampton  v.  Hampton,  87 
Va.  148,  12  S.  E.  340.     But  see  notes  to  section  6106. 

See  Gregory's  Forms  Nos.  146,  341. 

Sec.  5111.  CoTsrt,  on  dissolving  marriage,  may  decree  as  to  estate 
and  maintenance  of  parties,  and  custody,  etc.,  of  cbildrem;  provi- 
sion for  revinon  of  decree. — ^Upon  decreeing  the  dissolntion  of  a 
marriage,  and  also  upon  decreeing  a  divorce,  whether  from  the  bond 
of  matrimony  or  from  bed  and  board,  the  court  may  make  such 
further  decree  as  it  shall  deem  expedient  concerning  the  estate  and 
maintenance  of  the  parties,  or  either  of  them,  and  the  care,  custody, 
and  maintenance  of  their  minor  children,  and  may  determine  with 
which  of  the  parents  the  children,  or  any  of  them,  shall  remain ;  and 
the  court  may,  from  time  to  time  afterwards,  on  petition  of  either 
of  the  parents,  revise  and  alter  such  decree  concerning  the  care, 
custody,  and  maintenance  of  the  children,  and  make  a  new  decree 
concerning  the  same,  as  the  circumstances  of  the  parents  and  the 
benefit  of  the  children  may  require.     (Code  1887,  §  2S63.) 

Alimony  granted  independently  of  divorce. — Alimony  may  be  granted 
under  some  circumstances  independently  of  a  divorce  or  application  for 
one.  Pnrcell  v.  Purcell,  4  Hen.  &  M.  507;  Almond  v.  Almond  4  Rand. 
662,  16  Am.  Dec.  781;  Spencer  v.  Ford,  1  Rob.  648;  1  Min.  (4  Ed.)  308; 
Barton,  C.  Pr.   (2  Ed.)   336. 

May  be  forfeited  by  misconduct. — Wife  may  forfeit  her  right  to 
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alimony  by  her  misconduct,  and  where  she  is  the  offender  cannot  have  ali- 
mony on  a  decree  In  favor  of  her  husband.  Harris  v.  Harris,  31  Orat. 
17.  Nor  where  she  leaves  her  husband  without  sufficient  cause.  Carr  t. 
Carr,  22  Orat.  175;  Latham  v.  Latham,  30  Grat.  338;  1  Min.  (4  Ed.) 
308. 

Amount  of  alimony — G«ieral  rale. — ^The  general  rule  in  respect  to 
alimony  is  that  the  wife  is  entitled  to  a  support  corresponding  to  her 
condition  in  life  and  the  fortune  of  her  huslMtnd.  Baliey  v.  Bailey,  21 
Grat  43,  57;  1  Min.  (4  Ed.)  309;  Barton,  C.  Pr.  (2  Ed.)  336. 

The  amount  of  alimony  to  be  decreed  is  within  the  sound  discretion  of 
the  trial  court,  to  be  fixed  according  to  established  principles  and  upon 
an  equitable  view  of  all  the  circumstances  of  the  particular  case.  Miller  v. 
Miller,  92  Va.  196,  23  S.  E.  232;  Bailey  v.  Bailey,  21  Grat.  43;  Harris  v. 
Harris,  31  Grat.  13,  16. 

Before  fixing  the  amount  of  alimony,  the  court  should  ascertain  the 
value  of  his  property  and  the  extent  of  his  income.  If  necessary  to  in- 
crease or  diminish  the  amount  fixed,  it  may  be  done  under  the  provisions 
of  this  section.    Trimble  v.  Trimble,  97  Va.  217,  33  S.  E.  631. 

Fund  from  which  it  should  be  decreed. — ^The  Income  of  the  hus- 
band, whether  derived  or  to  be  derived  from  his  personal  exertion,  or 
from  permanent  property,  or  from  both.  Is  the  fund  from  which  alimony 
is  decreed,  and  the  amount  will  depend  upon  the  circumstances  in  each 
case.  Cralle  v.  Cralle,  84  Va.  203,  6  S.  E.  12;  Harris  v.  Harris,  31  Grat. 
13;  Carr  v.  Carr,  22  Grat.  168;  Myers  v.  Myers,  83  Va.  806,  6  S.  E.  630. 

In  respect  to  alimony,  the  general  rule  is  that  the  Income  of  the 
hnsband,  however  derived  or  derivable.  Is  the  fund  from  which  the  al- 
lowance is  made.     Henlnger  v.  Heninger,  90  Va.  274,  18  S.  E.  193. 

In  estimating  the  allowance  for  alimony,  no  account  should  be  taken 
of  acquisitions  of  the  plaintiff  after  the  date  of  the  decree  of  divorce, 
but  the  alimony  must  be  in  the  property  of  the  husband  at  the  time  of 
the  divorce.  Cralle  v.  Cralle,  79  Va.  182;  Harris  v.  Harris,  31  Grat. 
13. 

It  is  error  to  enjoin  and  restrain  perpetually  the  husband  from  djs- 
Itoslng  of  or  encumbering  his  real  estate,  unless  facts  of  the  particular 
case  show  it  to  be  necessary.  The  sums  to  be  paid  the  wife  should  be 
made  a  charge  upon  the  land.  Trimble  v.  Trimble,  97  Va.  221,  33  S.  E. 
531. 

A  decree  for  alimony  and  suit  money  constitutes  under  section  6470 
a  lien  upon  all  the  real  estate  of  the  debtor.  Isaacs  v.  Isaacs,  117  Va. 
730,  86  S.  E.  105. 

The  court  cannot  in  a  decree  in  regard  to  the  property  interfere 
with  the  vested  rights  of  creditors,  or  bona  flde  alienees  or  incumbrancees 
which  attached  upon  the  property  prior  to  the  institution  of  the  suit. 
Caldwell  v.  Craig,  2  Grat.  350. 

Circumstances  under  which  the  wife,  though  entitled  to  divorce, 
was  not  granted  alimony,  because  she  possessed  ample  estate  and  greater 
than  her  husband.     Myers  v.  Myers,  83  Va.  815,  6  S.  E.  630. 

Death  of  either  party  puts  end  to  alimony. — The  death  of  the  wife 
(or  of  the  husband)  puts  an  end  to  alimony.  Francis  v.  Francis,  31 
Grat.  283;  1  Min.  (4  Ed.)  308. 

Alimony  cannot  be  granted  to  the  husband.  2  Va.  Law  Reg.  308. 
857;   3  Va.  Law  Reg.  60. 

Baokraptcy. — In  Audubon  v.  Shufeldt,  7  Va.  Law  Reg.  216,  the 
Supreme  Court  of  the  United  States  decided  that  a  discharge  in  bank- 
ruptcy affected  neither  alimony  in  arrear  nor  alimony  to  accrue  in  the 
future.     5  Va.  Law  Reg.  365;  6  Va.  Law  Reg.  869. 

Adnltery  of  wife  subsequent  to  decree  a  mensa  discharges  husband.^ 
Adultery  subsequent  to  decree  a  mensa  held  to  discharge  the  husband 
from  the  payment  of  alimony  awarded  to  the  wife  under  a  decree  of 
divorce  a  mensa.    8  Va.  Law  Reg.  286. 

As  to  effect  of  remarriage  of  wife  on  alimony,  6  Va.  Law  Reg.  490. 

On  subject  of  alimony,  see  note  to  Carr  v.  Carr,  22  Orat.  168,  Va. 
Rep.  Ann. 

(2109) 


Digitized  by 


Google 


§5112  DIVORCES  [Tit.  45 

Divorce  a  vinculo  defeats  dower  or  cnrtosy. — A  divorce  a  vinculo, 
even  for  supervenient  cause,  defeats  claim  to  dower  or  curtesy.  Porter 
V.  Porter,  27  Grat.  599;  Harris  v.  Harris,  31  Grat.  33;  Cralle  v.  Cralle, 
79  Va.  188;  Cleek  v.  McGuffin,  89  Va.  324,  328.  16  S.  E.  896;  1  Mln. 
(4  Ed.)   302;   2  Min.   (4  Ed.)   116,  121. 

Custody  of  Infant — ^Innocent  parent  has  right  to. — The  Innocent 
parent  on  whose  prayer  a  divorce  Is  granted  Is  usually  entitled  to  the 
custody  of  the  children.  Owens  v.  Owens,  96  Va.  192,  31  S.  E.  72; 
Myers  v.  Myers,  83  Va.  816,  6  S.  E.  630;  Barton,  C.  Pr.  339;  Barton, 
L.  Pr.  (2  Ed.)  1241;  Strlngfellow  v.  Somervllle,  95  Va.  701,  29  S.  B. 
686,  40  L.  R.  A.  623,  4  Va.  Law  Reg.  89. 

Welfare  of  child  controlling  consideration. — Ordinarily,  the  father  is 
entitled  to  the  care  and  custody  of  his  Infant  child,  but  when  the  father 
is  claiming  the  custody  of  the  child  the  court  will  exercise  its  discretion 
according  to  the  facts  and  what  appears  to  be  the  child's  best  interest. 
Meyer  v.  Meyer,  100  Va.  228,  40  S.  E.  1038;  Strlngfellow  v.  Somer- 
vllle. 95  Va.  701,  29  S.  E.  685,  40  L.  R.  A.  623;  Merritt  v.  Swimley,  82 
Va.  433,  3  Am.  St.  Rep.  116;  Coffee  v.  Black,  82  Va.  567;  Myers  v.  Myers, 
83  Va.  816,  6  S.  E.  630.  The  education  of  the  child  will  also  be  con- 
sidered.    Heninger  v.  Heninger,  90  Va.  271,  18  S.  E.  193. 

And  where  a  parent  has  transferred  to  another  the  custody  of  his 
child  by  fair  agreement  which  has  been  acted  upon  by  such  other  person 
to  the  manifest  interest  and  welfare  of  the  child,  the  parent  will  not  be 
allowed  to  reclaim  the  custody  of  the  child  unless  he  can  show  that  a 
change  of  custody  will  materially  promote  his  child's  welfare.  Strlng- 
fellow V.  Somervllle,  95  Va.  707,  29  S.  EJ.  685,  40  L.  R.  A.  623. 

Mother  proper  custodian  of  very  young  infant.— The  mother  is  the 
proper  custodian  of  an  infant  of  seven  months  old.  Trimble  v.  Trimble, 
97  Va.  217,  83  S.  E.  531.  But  where  the  wife  deserts  the  husband  with- 
out good  legal  grounds,  upon  divorce  a  mensa,  upon  suit  of  the  husband, 
the  child,  though  but  three  years  old,  and  a  female,  will  be  restored  to 
the  husband.     Carr'v.  Carr,  22  Grat.  168. 

Generally .^-Cited  but  not  construed  in  Davenport  v.  Davenport,  106 
Va.  736,  66  S.  E.  662. 

Upon  the  question  as  to  the  amount  involved  in  an  appeal  from  an 
order  fixing  monthly  allowances  to  the  wife,  see  Thompson  v.  Thomp- 
son, 226  U.  S.  661. 

As  to  custody  of  children  when  huij!band  and  wife  are  living  apart, 
but  not  divorced,  see  sections  6327-8. 

Discussed,  8  Va.  Law  J.  124. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  64,  section  11. 

See  Gregory's  Forms  Nos.  146,  149,  341. 

Sec.  5112.  Divorce  from  bed  and  board,  what  the  court  may  de- 
ctee;  effect  thereof. — ^In  granting  a  divorce  from  bed  and  board, 
the  court  may  decree  that  the  parties  be  perpetually  separated  and 
protected  in  their  persons  and  property.  Such  decree  shall  operate 
upon  property  thereafter  acquired,  and  upon  the  personal  rights  and 
legal  capacities  of  the  parties,  as  a  decree  for  a  divorce  from  the 
bond  of  matrimony,  except  that  neither  party  shall  marry  again 
during  the  life  of  the  other.    (Code  1887,  §  2264.) 

It  was  decided  that  the  former  statute  on  this  subject  (Sup.  Rev. 
Code,  p.  222)  did  not  authorize  the  court  to  interfere  with  or  defeat 
the  vested  rights  of  creditors  or  bona  fide  alienees  or  encumbrancees, 
which  attached  upon  the  property  prior  to  the  institution  of  such  pro- 
ceedings for  divorce,  and  when  the  property  was  the  absolute  property 
of  the  husband.     Jennings  v.  Montague,  2  Grat.  350. 

As  to  decree  confirming  an  agreement  to  live  separate,  and  for  each 
to  acquire  and  hold  property  free  from  claims  of  the  other,  being  in 
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sabstance  a  divorce  from  bed  and  board  within  this  MCtion,  see  Mar- 
shall T.  Baynes,  88  Va.  1040,  14  S.  E..  978. 

Cited  but  not  construed  in  Thompson  v.  Thompson,  226  U.  S.  651. 

Sec.  6113.  Dissolution  of  bond  of  matrimony;  neither  party  to 
many  for  six  months. — On  the  dissolution  of  the  bond  of  matrimony 
for  any  cause  arising  subsequent  to  the  date  of  the  marriage,  neither 
party  shall  be  permitted  to  marry  again  for  six  months  from  the 
date  of  such  decree,  and  such  bond  of  matrimony  shall  not  be 
deemed  to  be  dissolved  as  to  any  marriage,  subsequent  to  such  de- 
cree, or  in  any  prosecution  on  account  thereof,  until  the  expiration 
of  such  six  months. 

Revlaors*  Note.— This  section  is  new. 

Panlshment  for  bigamy  is  prescribed  by  section  4538.  See,  also, 
last  paragraph  of  revisors'  note  to  section  4539. 

Sec.  5114.  When  court  may  restrain  guilty  party  from  marrying 
again. — In  granting  a  divorce  for  adultery,  the  court  may  dicree 
that  the  guilty  party  shall  not  marry  again  at  any  time;  in  which 
case,  the  bond  of  matrimony  shall  be  deemed  not  to  be  dissolved 
as  to  any  future  marriage  of  such  party,  or  in  any  prosecution  on 
accotmt  thereof.  But,  for  good  cause  shown,  so  much  of  any 
decree  as  prohibits  the  guilty  party  from  marrying  again,  may  be 
revoked  and  annulled,  at  any  time  after  the  expiration  of  six 
months  from  the  date  of  such  decree,  by  the  same  court  by  which 
it  was  pronounced.     (Code  1887,  §  2265.) 

Revisors'  Note. — ^This  section  now  conforms  to  the  preceding  new 
section.  Adultery  Is,  of  course,  a  "cause  arising  subsequent  to  the  date 
of  the  marriage." 

This  section  in  its  former  state  was  held  constitutional,  and  under  it 
the  court  might  in  a  divorce  suit  decree  that  the  guilty  party  should  not 
marry  again  unless  such  decree  be  annulled.  Mustek  v.  Mustek,  88  Va. 
12,  13  S.  E.  302.     See,  also,  Lite's  Notes  on  1  Min.,  p.   65. 

Court  may  decree  that  guilty  party  shall  not  marry  until  future 
order  of  court.  Mustek  v.  Mustek,  88  Va.  12,  15  Va.  L.  J.  (1891)  472, 
13  S.  E.  302. 

Sec.  5115.  When  and  how  a  decree  for  divorce  from  bed  and, 
board  may  be  revoked,  or  may  be  merged  into  a  decree  of  divorce 
from  the  bond  of  matrimony. — When  a  decree  for  a  separation  for- 
ever, or  a  limited  period,  has  been  made  in  a  suit  for  a  divorce  from 
bed  and  board,  it  may  at  any  time  thereafter,  upon  the  joint  ap- 
plication of  the  parties,  and  the  production  by  them  of  satisfactory 
evidence  of  their  reconciliation,  be  revoked  by  the  same  court  which 
made  it,  and  under  such,  regulations  and  restrictions  as  the  court 
may  impose.  And  when  three  years  shall  have  elapsed  after  the 
entering  of  a  decree  for  divorce  from  bed  and  board,  upon  any 
other  ground  than  that  of  desertion,  and  in  any  case  where  deser- 
tion is  the  ground  for  divorce  when  three  years  shall  have  elapsed 
from  the  time  of  such  desertion,  upon  application  of  the  party  in- 
jured, and  upon  the  production  of  satisfactory  evidence,  whether 
taken  theretofore  or  in  support  of  such  application,  the  court  may 
merge  such  decree  for  divorce  from  bed  and  board  into  a  decree 

(2111) 


Digitized  by 


Google 


§5116  DivoBCES  [Tit.  45 

for  a  divorce  from  the  bonds  of  matrimony;  if  the  court  shall  be 
of  opinion,  from  the  evidence  so  taken,  that  no  reconciliation  has 
taken  place,  or  is  probable,  and  that  a  separation  has  continued 
without  interruption  since  the  granting  of  such  divorce.  (Code 
1887,  §  2266;  1895-6,  p.  103;  1902-3-4,  pp.  87,  511.) 

RevlBors'  Note. — This  section  is  taken  from  Acts  1902-3-4,  p.  511 
amending  section  2266  of  tlie  Ck>de  of  1887,  as  theretofore  amended. 
That  act  contained  a  proviso,  as  follows:  "'Provided,  the  court  shall  be 
of  opinion,  from  the  evidence  taken  in  the  suit  and  In  sn^ort  of  the 
said  application,  that  no  reconciliation  has  taken  place,"  etc.  Under 
this  language  it  was  contended  in  some  Instances  that  the  absolute  dl> 
Torce  should  not  be  granted  in  any  such  case  unless  evidence  had  been 
taken  IN  SUPPORT  OF  THE  APPUGATION.  To  remove  tliia  nut- 
posed  difficulty,  the  revised  section  uses  the  words  "so  taken."  Tbio 
evidence  most  be  satisfactory,  but  it  may  be  taken  "theretofore  or  In 
support  of  such  application." 

After  divorce  suit  is  brought  and  depositions  taken,  the  parties 
agree  to  separate  and  divide  property  between  them,  and  court  conflrma 
ajsreement  and  suit  is  dismissed  from  docket.  This  is  substantially  a 
decree  a  mensa  et  thoro,  and  land  sold  by  wife  becomea  absolutely  her 
property  by  the  said  agreement,  and  cannot  be  recovered  by  husband's 
heirs.     Marshall  v.  Baynes,  88  Va.  1040,  14  S.  K.  978. 

Overtures  of  reconciliation  made  after  the  rendition  of  a  decree 
tor  a  divorce  from  bed  and  board  come  too  late  to  have  any  effect  upon 
the  correctness: of  the  decree,  but  where  the  cause  is  still  pending,  the 
provisions  of  this  section  will  enable  the  trial  court  to  afford  the  parties 
any  relief  to  which  they  may  hereafter  show  themselves  entitled.  Tut- 
wller  V.  Tutwiler.  118  Va.  724,  88  S.  E.  86. 

Cited  but  not  construed  in  Thompson  v.  Thompson,  226  U.  S.  551. 
See.  6116.  To  prohibit  advertising  of  any  offer  to  obtain  divoroec 
— Whosoever  prints,  publishes,  distributes,  or  circulates,  or  causes 
to  be  printed,  published,  distributed,  or  circulated,  any  circular, 
pamphlet,  card,  handbill,  advertisement,  printed  paper,  book,  news- 
paper, or  notice  of  any  kind,  offering  to  procure,  or  aid  in  pro- 
curing, any  divorce,  or  the  severance,  dissolution,  or  annulment 
of  any  marriage,  and  by  such  publication  as  above  mentioned  of- 
fering to  engage,  appear,  or  act  as  attorney  or  counsel  in  any  suit 
for  alimony,  divorce,  or  the  severance,  dissolution,  or  annnlment 
of  marriage,  either  in  this  State  or  elsewhere,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  flned 
not  less  than  one  hundred  dollars  nor  more  than  three  hundred 
dollars,  and  the  person  so  convicted  shall,  in  addition  to  the  above 
penalty,  be  disbarred  from  practicing  as  such  attorney  at  law  in 
the  courts  of  this  Commonwealth.  This  section  shall  not  apply 
to  the  printing  or  publishing  of  any  notice  or  advertisement  re- 
quired or  authorized  by  any  law  of  this  State  or  orders  of  any 
court.  (1902-3-4,  p.  590.) 
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Sec  6117.  Of  'nbaX  a  widow  ihall  be  endowed. — A  widow  shall 
be  endowed  of  one-third  of  all  the  real  estate  whereof  her  hus- 
band, or  any  other  to  his  use,  was,  at  any  time  during  the  cover- 
ture, seized  of  an  estate  of  inheritance,  unless  her  right  to  such 
dower  shall  have  been  lawfully  barred  or  relinquished.  (Code 
1887,  §  2267.) 

Benefldal  ownership  reqaisite  for  dowerv— The  legal  title  In  the 
husband  Is  nothing  as  regards  the  wife's  dower,  unless  accompanied  by 
the  beneficial  ownership;  and  the  beneficial  ownership  is  everything, 
though  separated  from  the  title.  Wilson  t.  Davison,  2  Rob.  384;  Waller 
V.  Waller,  33  Grat.  83,  86.  Therefore  a  widow  has  no  right  to  dowel 
in  lands  sold  or  contracted  to  be  sold  by  husband  prior  to  his  marriage, 
although  he  died  without  conveying  title,  because  the  husband  is  regarded 
in  equity  as  trustee  for  the  purchaser,  and  against  him  is  not  benefi- 
cially seised.  Chapman  v.  Chapman,  92  Va.  637,  24  S.  E.  226,  53  Am. 
St.  Rep.  823;  Burdine  v.  Burdine,  98  Va.  616,  624,  36  S.  B.  992,  81  Am. 
St.  Rep.  741;  Waller  t.  Waller,  33  Grat.  83;  Braxton  v.  Lee,  4  Hen.  & 
M.  376;  2  Mln.  (4  Ed.)  147.  But  the  widow  is  entitled  to  dower  in 
lands  conveyed  by  him  during  coverture  in  a  deed  in  which  she  did 
not  unite.  Gardner  v.  Gardner,  98  Va.  526,  36  S.  B.  986;  Higglnbotham 
V.  Comwell,  8  Grat.  83,  66  Am.  Dec.  130. 

As  to  relief  of  alienees,  see  section  5128  and  notes. 

A  husband  who  enters  into  an  agreement  for  the  purchase  of  land, 
takes  possession  of  it,  and  pays  part  of  the  purchase  price,  is  beneficially 
seised  of  the  land  to  the  extent  that  he  has  paid  the  purchase  price,  al- 
though he  has  not  acquired  the  legal  title;  and  his  widow  is  entitled  to 
dower  in  the  land  subject  to  the  lien  upon  it  for  the  unpaid  purchase 
price,  whether  he  die  possessed  of  the  land  or  has  aliened  it  during  cover- 
ture, without  her  concurrence  in  the  mode  prescribed  by  law.  James  v. 
Upton,  96  Va. '296,  304,  31  S.  E.  256.     See  section  6158. 

When  vendee  gives  deed  of  tmst  at  time  of  purchase. — ^When  the 
vendor  passes  the  title  to  the  vendee,  and  at  the  same  time  takes  a 
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mortgage  or  deed  of  trust  tor  the  security  of  the  purchase  money,  in 
which  the  wife  of  the  vendee  does  not  join,  she  will  nevertheless  take 
her  dower  in  the  estate,  subject  to  the  trust  or  mortgage.  Gilliam  ▼. 
Moore,  4  Leigh  30,  24  Am.  Dec.  704.  Quoad  vendor's  lien,  the  vendee 
was  never .  beneflcially  seised,  and  his  widow  is  not  entitled  to  dower 
therein,  this  seisin  of  the  husband  being  only  for  an  instant.  And  the 
principle  applies  equally  where  the  trust  deed  is  for  the  benefit  of  an 
assignee.  Hurst  v.  Dulaney,  87  Va.  444,  12  S-  E.  800;  Cowardin  t. 
Anderson,  78  Va.  88;  Gilliam  v.  Moore,  4  Leigh  30;  Wheatley  v.  Cal- 
houn, 12  Leigh  264,  37  Am.  Dec.  654;  Wilson  v.  iDavisson,  2  Rob.  384; 
Robinson  v.  Shacklett,  29  Grat.  99;  Summers  v.  Darne,  31  Grat.  791; 
C  off  man- T.  Coffman,  79  Va.  504. 

The  same  proposition  is  true  as  regards  the  vendor's  lien  (formerly 
implied,  but  now  it  must  be  expressly  reserved).  See  section  5183.  Wil- 
son V.  Davisson,  2  Rob.  384.  But  if  the  lien  is  created  in  pursuance  of 
an  after  arrangement,  the  widow  is  entitled  to  dower.  Blair  v.  Thomp- 
son, 11  Grat.  441;  2  Min.  (4  Ed.)  146.  As  to  dower  in  surplus  and  in- 
choate right  of  dower  in  equity  of  redemption,  see  section  5119  and 
notes.     2  Min.  (4  Ed.)   142. 

No  dower  in  partnership  lands,  bought  with  partnership  fnnds  for 
partnership  pnrposes. — Land  bought  with  partnership  funds,  for  part- 
nership purposes,  is  so  far  considered  as  personalty  that  widow  is  not 
entitled  to  dower  therein,  but  only  to  her  distributive  share  thereof. 
Deering  v.  Kerfoot,  89  Va.  491,  16  S.  E.  671;  Parrish  v.  Parrish,  88  Va. 
629,  14  S.  E.  326;  Pierce  v.  Trigg,  10  Leigh  422;  Wheatley  v.  Calhoun, 
12  Leigh  272,  37  Am.  Dec.  654;  2  Min.  (4  Ed.)  140,  141;  also  Han- 
cock V.  Talley,  1  Va.  Dec.  442;  Brooke  v.  Washington,  8  Grat.  248,  66 
Am.  Dec.  142;  Ed«ar  v.  Dbnnally,  2  Munf.  387;  Davis  v.  Christian,  15 
Grat.  11;  Hardy  v.  Norfolk,  80  Va.  404.  See  also  article  In  4  Va. 
Law  Reg.  310,  calling  attention  to  a  distinction  made  by  Judge  Mon- 
cure  in  Davis  v.  Christian,  15  Grat.  11;   Barton,  C.  Pr.   (2  Ed.)    956. 

Land  held  in  name  of  wife  to  defraud  creditor — No  dower  therein. — 
Where  real  estate  is  purchased  by  and  deeded  to  a  wife,  and  is  successfully 
attacked  by  her  husband's  creditors  as  being  m  fraud  of  their  rights,  he 
having  paid  the  purchase  money,  the  husband  has  no  seisin,  actual  or 
constructive,  therein,  out  of  which  the  wife  can  be  endowed.  Grant  t. 
Sutton,  2  Va.  iDec.  149,  22  S.  E.  490. 

Dower  in  executory  limitation. — ^If  the  husband's  estate  is  deter- 
mined iby  an  executory  limitation,  the  wife  is,  notwithstanding,  to  be 
endowed.  Taliaferro  v.  Burwell,  4  Call  321  (dower  or  curtesy  in  a  de- 
terminable fee);  Jones  v.  Hughes,  27  Grat.  560  (dower  in  an  executory 
devise);  Medley  v.  Medley,  Id.  668.  f<ne,  also,  Snyder  v.  Grandstaft,  96 
Va.  482,  31  S.  E.  647,  70  Am.  St.  Rep.  863. 

Husband  dies  entitled  to  a  remainder  in  fee  of  real  estate,  expectant 
on  an  estate  of  freehold  therein;  his  widow  is  not  entitled  to  dower  of 
the  land  when  the  remainder  falls  in.  Cocke  v.  Philips,  12  Leigh  248; 
Blow  V.  Maynard,  2  Leigh  30. 

A  husband  dies  entitled  to  reversion  of  lands;  his  widow  is  not  en- 
titled to  dower  thereof.     Blow  v.  Maynard,  2  Leigh  30. 

As  to  dower  in  general  trusts,  see  section  6158;  2  Min.  (4  Ed.)  141. 

As  to  dower  in  lands  held  by  husband  as  joint  tenant,  see  2  Min. 
(4  Ed.)   139;  sections  6159,  5160. 

As  to  disposal  of  contingent  right  of  dower  of  a  married  woman  in 
real  estate  in  which  her  husband  has  no  interest,  see  section  5136. 

.  Conveyance  of  contingent  right  of  dowur  to  purchaser  from  hus- 
band.—In  the  absence  of  contract  a  married  woman  cannot  be  compelled 
to  convey  her  contingent  right  of  dower  in  land  to  a  party  who  has  pur- 
chased the  land  from  her  husband.  Clinchfleld  Coal  Corp.  v.  Sutbep 
land,  114  Va.  20,  75  S.  E.  766. 

RoUnquishment  of  dower — Consideration  for  postnuptial  settle- 
ment.— ^Where  a  wife  relinquishes  an  interest  in  husband's  estate,  and  he 
makes  a  settlement  upon  her,  both  deeds  being  executed  at  or  about  the 
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same  time,  the  court  will  presume  the  two  deeds  a  part  of  the  same 
transaction;  and  the  relinquishment  of  her  right  of  dower  is  a  good 
consideration,  to  the  extent  of  its  value,  as  against  the  husband's  existing 
erediton,  (or  a  postnuptial  settlement  on  a  wlte  (which  is  valid  in  equit7, 
though  void  at  common  law).  Flicklin  v.  Rlzey,  89  Va.  834,  17  S.  E. 
325,  37  Am.  St.  Rep.  891;  Hanrey  t.  Alexander,  1  Rand.  219.  10  Am. 
Dec.  519;  Qnarles  v.  LAcy,  4  Mnnt.  251;  William  &  Mary  v.  Powell,  12 
Grat.  372;  Davis  v.  Davis,  25  Grat.  587;  Harwell  v.  Lumsden,  24  Orat. 
443,  18  Am.  Rep.  648;  Yates  v.  Law,  86  Va.  117,  9  S.  E.  608;  Strayer  v. 
Long.  86  Va.  667,  10  S.  E.  574;  De  Farges  v.  Ryland,  87  Va.  404,  12 
S.  E.  806,  24  Am.  St.  Rep.  669;  Harrison  v.  Carroll,  11  Leigh  484;  Lee  v. 
Bank  ot  U.  S.,  9  Leigh  200;  Gate  wood  v.  Gate  wood,  76  Va.  412;  2  Min. 
(4  Ed.)  182,  686-688;  Barton,  C.  Pr.  (2  Ed.)  563. 

A  mere  agreement  to  relinquish  is  not  binding  on  wite,  and  there- 
fore constitutes  no  consideration  for  a  settlement.  Harrison  v.  Carroll, 
U  Leigh  476,  483;   2  Mln.   (4  Ed.)   182. 

If  the  value  ot  the  dower  relinquished  exceeds  that  of  the  land  set- 
tled on  the  wif6,  she  and  her  heirs  at  law  are  entitled  to  the  land  free 
from  all  liability  tor  her  husband's  debts.  Ficklin  v.  Rizey,  89  Va.  832, 
17  S.  E.  326,  37  Am.  St.  Rep.  891;  Simmons  v.  Simmons,  33  Grat.  451; 
Robinson  V.  Allen,  86  Va.  721,  8  S.  E.  835;  Toplilf  v.  Toplilf,  145  U.  S. 
ISe,  173,  12  Sup.  Ct.  825,  36  L.  Ed.  658. 

It  the  value  of  the  lands  settled  on  the  wife  exceeds  the  value  ot  the 
dower  interest,  courts  ot  equity  will  generally  not  set  aside  the  deed  ot 
settlement  as  null  and  void,  but  will  reduce  the  amount  settled  upon  the 
wile  to  a  fair  and  Just  compensation  tor  the  interest  she  may  have 
parted  with.  Harvey  v.  Alexander,  1  Rand.  219,  10  Am.  Dec.  619; 
QoarlesT.  Lacy,  4  Munt.  261;  Davis  v.  Davis,  25  Grat.  690. 

Bnt  it  the  value  ot  the  settlement  on  wite  grossly  exceed  the  value 
of  the  dower  interest,  the  settlement  will  be  set  aside,  and  the  wite  Is 
entitled  to  be  placed  in  the  same  position  and  restored  to  the  same  rights 
^th  which  she  was  invested  by  law  before  she  united  In  the  deed,  pro- 
dded this  can  be  done  without  prejudice  to  the  creditors  or  purchasers; 
tte  nine  of  the  dower  either  to  be  commuted  in  money  or  laid  oft  in 
■■nd  in  lands  not  sold  by  the  trustees.     Davis  v.  Davis,  26  Grat.  587. 

Bat  the  relinquishment  must  be  duly  recorded,  else  it  is  void  as  to 
Msband'g  creditors,  without  notice,  whose  claims  accrued  after  its  execu- 
tion and  before  its  admission  to  record.  Strayer  v.  Long,  86  Va.  557, 
^O  8-  E.  674. 

As  to  mode  ot  estimating  the  value  ot  the  contingent  dower  inter- 
"'•  »ee  section    5131    and    notes. 

^.  J**Wer  is  existing  lien — Priority  thereof. — The  right  ot  dower, 
»ni  inchoate  or  consummate,  is  an  existing  lien,  and  a  covenant 
V«  0  *  encumbrances  is  broken  by  its  existence.  Ficklin  v.  Rixey,  89 
jj'- *32,  834,  17  S.  E.  325,  37  Am.  St.  Rep.  891.  The  Hen  is  Inferior 
lierio  lien^on  the  land  which  attached  prior  to  the  marriage,  but  su- 
».  **  to  those  which  are  acquired  after  the  marriage  without  the  wife's 
jjPjt.  including  judgments.  Ficklin  v.  Rixey,  89  Va.  834,  17  S.  E. 
T.'  *7  Am.  St.  Rep.  891;  Simmons  v.  Lyles,  27  Grat.  922;  Strayer  v. 
(8&^*6  Va"-   660,  10  S.  E.   676;    2  Mln.    (4  Ed.)    180;    Barton,  C.   Pr. 

"^  972. 
]||.  ^^^nerally. — ^As  to  mode  ot  barring  dower,  see  2  Min.   (4  Ed.)    164, 
J  ■     Jointure  In  bar  of  dower.     Section  6120.     Dower  barred  by  adul- 
tinl"    Section  5123.     As  to  sale  ot  lands  by  order  ot  court  barring  con- 
'"Seui  right  Of  dower,  see  section  5281;  2  Min.  (4  Ed.)  139. 
See  note  to  Hancock  v.  Talley,  7  Va.  Law  Reg.  35. 
°ee  Gregory's  Forms  No.  289. 
V.   ?***■  monographic  note  on  Dower,  see  Davis  v.  Davis,  25  Grat.  587. 
'*■  Rep.  Ann. 

IHscnssed,  8  Va.  Law  J.  767. 

^or  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
"'MPter  66.  section  1. 
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Sec.  B118.  Bight  of  dower,  where  husband  had  ri^t  of  entry  or 
action. — ^When  a  husband,  or  any  other  to  his  use,  shall  have  been 
entitled  to  a  right  of  entry. or  action  in  any  land,  and  his  widow 
would  be  entitled  to  dower  out  of  the  same,  if  the  husband  or  such 
other  had  recovered  possession  thereof,  she  shall  be  entitled  to 
such  dower,  although  there  shall  have  been  no  such  recovery  of 
possession.    (Code  1887,  §  2268.) 

There  seems  to  be  no  other  difference  between  the  common  law  and 
statutory  dower  than  that  the  latter  does  not  require  seisin  even  in  law, 
but  is  content  with  a  right  of  entry  or  of  action,  where  the  widow  would 
have  been  enltled  to  dower,  if  the  husband,  or  any  other  to  his  use, 
had  recovered  possession.     2  Min.  (4  Ed.)  134. 

This  section  held  not  to  apply  in  Chapman  v.  Chapman,  92  Va.  637, 
24  S.  B.  226,  63  Am.  St.  Rep.  823. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  66,  section  3. 

See  Gregory's  Forms  No.  289. 

Sec.  5119.  Widow  entitled  to  dower  in  surplus  after  lien  is  satis- 
fied.—Where  land  is  bona  fide  sold  in  the  lifetime  of  the  husband, 
to  satisfy  a  lien  or  encumbrance  thereon,  created  by  deed  in  which 
the  wife  has  united,  or  created  before  the  marriage,  or  otherwise 
paramouut  to  the  wife,  she  shall  have  no  right  to  be  endowed  in  the 
said  land.  But  if  a  surplus  of  the  proceeds  of  sale  remain  after 
satisfying  the  said  lien  or  encumbrance,  she  shall  be  entitled  to 
dower  in  said  surplus,  and  a  court  of  equity  having  jurisdiction  of 
the  case  may  make  such  order  as  may  seem  to  it  proper  to  secure 
her  right.    (Code  1887,  §  2269.) 

The  last  clause  of  this  section  conforms  the  law  to  the  opinion  of 
Judge  Allen,  dissenting  in  Wilson  v.  Davisson,  2  Rob.  398.  Note  to  Code 
1849,  p.  474<  Land  t.  Shipp,  100  Va.  346,  41  S.  E.  742. 

Object  of  statute. — ^The  sole  object  of  this  statute  was  to  give  the 
wife  in  the  husband's  lifetime  an  interest  in  the  equity  of  redemption, 
contingent,  however,  upon  her  surviving  her  husband.  It  was  to  give  the 
Inchoate  and  contingent  dower  of  the  wife  the  power  to  attach  to  the 
equity  of  redemption,  so  that  after  a  sale  in  the  huad>and's  lifetime  It 
would  survive  and  be  enforceable  against  his  equity  of  redemption  In 
the  lands  after  his  death.  Land  v.  Shipp,  100  Va.  337,  41  S.  E.  742; 
Hoy  V.  Varner,  100  Va.  611,  42  S.  E.  690;  Robinson  v.  Shacklett,  29 
Orat.  107;  laege  v.  Bossieux,  16  Grat.  84,  76  Am.  Dec.  189;  2  Mln. 
(4   Ed.)    142. 

The  equity  of  redemption  of  a  mortgage  in  fee  descends  to  the  heirs 
of  the  mortgagor;  and  though  the  widow  is  not  entitled  to  dower  as 
against  the  mortgagee,  where  the  mortgage  was  executed  before  cover- 
ture, or  during  coverture  with  her  concurrence,  in  the  mode  prescribed  by 
law,  yet,  in  either  case,  she  is  entitled  to  dower  in  the  equity  of  redemp- 
tion; for  of  that,  or,  what  is  the  same  thing,  of  the  estate  subject  to 
the  mortgage,  the  husband  Is  to  be  considered  as  dying  seised.  Wilson  v. 
Davisson,  2  Rob.  384;  Land  v.  Shipp,  98  Va.  286,  36  S.  E.  391,  60  L.  R. 
A.   560,  and  100  Va.  346,  41  S.  E.  742. 

Deed  of  trust  executed  by  both — ^Foreclosure  after  husband's  deatb-^ 
Wife  entitled  to  only  one-third  surplus  for  life. — Where  a  deed  of  trust 
executed  by  the  husband  and  wife  on  his  lands  is  foreclosed  after  the 
husband's  death,  the  wife  Is  not  entitled  to  have  one-third  the  value  of 
the  whole  land  assigned  to  her  out  of  the  surplus  after  the  satisfaction 
of  the  lien  created  by  the  deed  of  trust,  but  is  entitled,  as  her  dower,  to 
one-third  of  the  surplus  for  life.  Hoy  v.  Varner,  100  Va.  600,  42  S.  E. 
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690;  8  Va.  Law  Reg.  675  (note).  The  same  measure  of  dower  was  held 
proper  when  the  Hen  was  foreclosed  in  the  husband's  lifetime.  Land  ▼. 
SUpp.  100  Va.  337,  41  S.  B.  742;  8  Va.  Law  Reg.  181,  676.  See,  also. 
Id.  165.  H07  ▼.  Vamer,  supra,  overrules  Wilson  t.  Branch,  77  Va.  65, 
46  Am.  Rep.  709,  on  this  point. 

Same — ^What  wife  nmst  do  to  b«  endowed  of  whole  land. — She  must 
pa7  an  equitable  proportion  of  the  liens  and  encumbrances  thereon,  which 
are  paramount  to  her  dower,  before  she  can  be  endowed  of  the  whole 
land.     Hoy  ▼.  Vamer,  100  Va.  600,  42  S.  E.  690. 

Two  deeds  of  trust — ^Wife  anitini;  In  first — Sabrogation. — If  a  wife 
unite  with  her  husband  in  a  deed  of  trust  on  his  land  to  secure  the  pay- 
ment of  a  debt  due  by  him,  and  subsequently  the  husband  gives  a  second 
deed  of  trust  on  the  same  land,  in  which  the  wife  does  not  unite,  and  the 
land  Is  sold  under  the  second  deed,  but  the  purchase  money  is  applied  so 
far  as  need  be  to  the  extinguishment  of  the  debt  secured  by  the  first 
deed,  a  court  of  equity  will  subrogate  the  purchaser  to  the  rights  of  the 
creditor  In  the  first  deed,  and,  upon  the  death  of  the  husband,  will  allow 
his  widow  dower  In  the  surplus  only  remaining  after  the  payment  of  the 
debt  secured  In  the  first  deed  of  trust.  Land  v.  Shipp,  100  Va.  337, 
41  S.  E.  742. 

A  conveyance  of  land  absolute  on  its  face  may  be  shown  by  parol 
evidence  to  have  been  made  on  the  condition  that  the  grantee  should 
pay  the  grantor's  debts,  and  where  the  grantee  conveys  the  land  in 
trust  to  secure  the  payment  of  parties  who  loaned  him  the  money  with 
which  he  paid  the  grantor's  debts,  e.  g.,  where  both  deeds  were  made  on 
same  day,  the  widow  not  Joining  in  the  deed  of  trust;  held.  In  such  case 
she  is  not  entitled  to  dower  In  the  land  or  its  proceeds  until  the  debt  has 
been  satisfied.     Coffman  v.  CoHman,  79  Va.  604. 

Wife  uniting  Ip  lien  not  a  surety — ^When  dower  is  separate  estate.— 
When  a  wife  unites  in  the  execution  of  a  Hen  on  the  husband's  lands, 
she  does  not,  on  foreclosure  of  lien,  occupy  the  position  of  a  surety,  either 
In  person  or  estate.  A  contingent  dower  Interest  Is  not  an  estate  dis- 
tinct from  the  husband's  estate;  and  hence  when  she  so  unites  with 
him  she  conveys  nothing,  but  merely  releases  a  contingent  claim.  Hoy  v. 
Vamer,  100  Va.  600,  42  S.  E.  690;  8  Va.  Law  Reg.  676. 

Purchaser  not  bound  to  see  to  application  of  purchase  nMney.— 
The  land  is  not  liable  in  the  hands  of  the  purchaser,  nor  is  he  bound  to 
see  to  application  of  the  purchase  money,  or  that  an  order  is  entered 
for  the  protection  of  the  rights  of  the  wife  in  the  event  of  her  surviving 
the  husband.  Daniel  v.  Leltch,  13  Orat.  196,  211;  Jones  v.  Tatum,  19 
Orat.  720;  Robinson  v.  Shacklett,  29  Orat.  108;  Hurst  v.  Dulaney,  87 
Va.  444,  12  S.  E.  800. 

Although  ten  months  elapse  after  sale  before  the  mortgage  is  exe- 
cuted In  fulfillment  of  the  original  contract  of  sale  and  purchase,  the 
rights  of  the  mortgagee  are  paramount  to  dower  rights  of  purchajter's 
wife.   Wheatley  v.  Calhoun,  12  Leigh  264,  37  Am.  Deo.  664. 

Sec  James  v.  Upton,  96  Va.  304,*81  S.  B.  256. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  66,  section  8. 

See.  5120.  Jointaie  in  bar  of  dower;  effect  of  oonveyance  or  d»- 
viae. — If  any  estate,  real  or  personal,  intended  to  be  in  lieu  of  dower, 
shall  be  conveyed  or  devised  for  the  jointure  of  the  wife,  such  con- 
veyance or  devise  shall  bar  her  dower  of  the  real  estate,  or  the 
residue  thereof,  and  every  such  provision,  by  deed  or  will,  shall 
be  taken  to  be  intended  in  lieu  of  dower,  unless  the  contrary  in- 
tention plainly  appear  in  such  deed  or  will,  or  in  some  other  writ- 
iog  signed  by  the  party  making  the  provision.  (Code  1887,  § 
2270.)  ■  ,  , 

Jointure  defined — When  a  bar, — Jointure  at  common  law  consists 
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of  an  estate  or  interest  in  land  to  take  effect  in  possession  or  profit  im- 
mediately on  the  deat&  of  the  husband,  in  satisfaction  of  dower,  and  It 
must  so  appear  in  the  deed.  It  is  an  absolute  bar  only  vhen  made  be- 
fore marriage.  If  made  after  marriage,  it  only  puts  the  wife  to  her 
election  whether  to  accept  the  provision  or  claim  dower.  The  only  differ- 
ence made  by  the  statute  of  Virginia  is  that  jointure  may  be  of  personal 
as  well  as  real  estate.  Land  v.  Shipp,  98  Va.  284,  36  S.  E.  391,  50 
L.  R.  A.  560.     See  2  Min.  (4  Ed.)  177. 

Jointure  does  not  include  present  estates. — Under  this  section,  join- 
ture, operating  to  bar  dower,  does  not  include  property  in  which  a 
present  estate  is  settled  upon  the  wife,  but  is  confined  to  settlements  to 
take  effect  at  the  death  of  the  husband.  Land  v.  Shipp,  98  Va.  284,  36 
S.  E.  391,  50  L.  R.  A.  560;   6  Va.  Law  Reg.  166. 

Provision  enjoyed  during  husband's  lifetime  no  tuur  to  dower.— 
If,  after  the  husband's  death,  the  widow  accepts  a  provision  made  tor 
her  in  lieu  of  dower,  she  bars  herself  of  dower;  but  if  she  has  received 
the  provision  during  her  husband's  lifetime,  and  has  spent  or  wasted  it, 
she  may  take  her  dower  as  if  no  provision  had  been  made.  It  is  neces- 
sary, in  order  to  estop  her,  that  she  should  have  enjoyed  the  provision, 
or  a  part  of  it  at  least;  after  her  husband's  death.  Land  v.  Shipp,  98 
Va.  284,  36  S.  E.  391,  50  L.  R.  A.  560. 

Rule  changed. — The  provision,  "every  such  provision,  by  deed  or  will, 
Bhall  be  intended  to  be  in  lieu  of  dower,  unless  the  contrary  intention 
plainly  appear,"  etc.,  changes  the  rule  In  Higginbotham  v.  Comwell,  8 
Grat.  83,  56  Am.  Dec.  130.  See  Boiling  v.  Boiling,  88  Va.  524,  14  S.  E. 
67;  also,  Dixon  v.  McCue.  14  Grat.  540,  551,  552;  and  Nelson  v.  Kownslar, 
79  Va.  468. 

Rule  as  to  construction  of  irllls  of  personalty  not  changed. — ^This 
statute  does  not  change  the  rule  at  common  law  that  wills  of  per- 
sonalty are  to  be  construed  according  to  the  lex  domicilii.  Boiling  v. 
Boiling,  88  Va.  524,  14  S.  E.  67.  Therefore  where  a  testator,  domi- 
ciled, in  New  York,  bequeathed  personal  property  to  bis  wife,  but  made 
no  disposition  of  his  realty  in  Virginia,  the  testator's  intention  in  re- 
gard to  dower  must  be  construed  according  to  the  law  of  New  York. 
Boiling  V.  Boiling,  88  Va.  524,  14  S.  E.  67. 

Decree  setting  up  unrecorded  deed  formerly  not  necessarily  a  bar  to 
doiver. — ^A  decree  of  a  court  of  chancery  setting  up  an  unrecorded  deed  of 
husband  and  wife,  which  has  been  lost,  does  not  operate  to  debar  the 
wife,  on  death  of  her  husband,  from  claiming  dower  in  the  land,  if  she 
was  otherwise  entitled  to  it.  The  execution  and  delivery  by  her  of 
the  lost  deed  did  not  convey  her  interest.  Admission  to  record  was 
necessary  to  accomplish  that.  Building  v.  fVay,  96  Va.  560,  32  S.  E.  58. 
But  see  section  5211  which  in  its  present  state  changes  this  rule. 

Generally. — ^A  case  in  which  a  deed  of  separation  did  not  operate  as 
jointure  to  bar  dower.  Land  v.  Shipp,  98  Va.  292,  36  S.  E.  391,  50  L. 
R.  A.   560. 

A  mechanics'  lien  does  noO  override  the  wife's  dower  interest, 
laege  v.  Bossieuz,  16  Grat.  105,  76  Am.  Dec.  189;  Shaeffer  v.  Weed,  3 
Oilman,   511. 

See  Snyder  v.  Orandstaff,  96  Va.  482,  31  S.  E.  647,  70  Am.  St.  Rep. 
863 

'  See  14  Va.  L.  Reg.  276. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  65,  section  4. 

Sec.  6121.  Election  of  widow  to  waive  jointure  and  demand  dow- 
er.— ^But  if  such  convej'ance  or  devise  were  before  the  marriage, 
without  the  assent  in  writing  or  during  the  infancy  of  the  feme,  or 
if  it  were  after  marriage,  in  either  case,  the  widow  may,  at  her 
election,  waive  such  jointure  and  demand  her  dower.  Such  elec- 
tion shall  be  made  within  one  year  after  the  death  of  the  husband, 
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or  within  one  year  after  the  admission  of  his  will  to  probate  where 

the  provision  is  by  will,  and  shall  be  made  in  any  court  of  record  in 

the  county  or  corporation  in  which  the  husband  resided  at  the 

time  of  his  death,  or  in  the  clerk's  office  of  which  the  instrument 

creating  the  jointure  is  recorded,  or  by  a  writing  recorded  insuch 

court,  or  in  the  clerk's  office  thereof,  upon  such  acknowledgment 

or  proof  as  would  authorize  a  writing  to  be  admitted  to  record 

under  chapter  two  hundred  and  eleven ;  and  when  she  shall  elect 

and  receive  her  dower,  the  estate  so  conveyed  or  devised  to  her 

shall  cease  and  determine.    (Code  1887,  §  2271.) 

The  general  doctrine  of  election  applies. — The  doctrine  of  election  is 
fonsded  on  the  same  reasons  and  governed  by  the  same  rules  when 
applied  to  a  widow  claiming  dower  as  to  any  other  case.  Rutherford  v. 
Majro,  7S  Va.  117;   Dixon  v.  McCue,  14  Orat.   540. 

When  election  is  necessary. — If  the  widow's  taking  dower  would 
Interfere  with  any  of  the  provisions  of  the  will,  she  must  elect.  Dixon 
T.  McCne,  14  Orat.  540;  Rutherford  v.  Mayo,  76  Va.  117. 

Whtm  section  not  applicable. — The  provisions  of  this  section   have 
00  application  to  a  case  where  a  testator  disposes  of  property  belonging 
to  his  wife  in  her  own  right  and  also  makes  provision  for  her  by  his 
will.     She  has  the  same   right  of  election  as   to  such   property  as   any 
other  person  and  whether  or  not  she  has  elected  to  take  under  or  against 
the  will  is  to  be  determined  as  in  other  cases.     Pence  t.  Lile,  104  Va. 
518,  52  S.  E.  267;   Showalter  v.  Showalter,   107  Va.  713,   60   S.   E.   48. 
This  section  is  not  applicable  to  a  case  where  a  husband  devises 
to  his  wife  a  lot  belonging  jointly  to  him  and  her  during  her   life  or 
widowhood,  and  where  he  also  made  provision  for  her  out  of  other  prop- 
erty.    In  such  case  she  must  elect,  but  this  statute  does  not  apply,  tor 
it  was  meant  to  cover  the  case  where  the  property  left  to  her  was  not 
her  own,  but  her  husband's.     Waggoner  v.  Waggoner,  111  Va.  325,  68 
S.  E.  990. 

A  case  in  wtiich  question  of  election  does  not  arise. — Land  is  de- 
vised to  a  husband,  but  if  he  die  without  issue  to  his  sisters.  Husband 
dies  without  Issue,  leaving  a  widow,  to  whom,  by  will,  be  devises  all  his 
property.  She  is  entitled  to  dower  in  the  land,  and  the  provision  for 
her  by  will  is  not  jointure,  nor  does  the  question  of  election  arise, 
lones  T.  Hughes,  27  Orat.  560. 

Generally. — It  would  seem  that  election  is  personal  to  widow 
and  cannot  be  exercised  by  her  administrator,   11  Va.  Law  Reg.  770. 

See  Snyder  v.  Grandstaff,  96  Va.  482,  31  S.  E.  647,  70  'Am.  St.  Rep. 
Hi;  also  notes  to  section  5120. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  65,  section  5. 

Sec.  5122.   Dower,  when  widow  deprived  of  jointure. — ^If  a  widow 

^  lawfully  deprived  of  her  jointure,  or  any  part  thereof,  she  shall 

he  endowed  of  so  much  of  the  real  estate  whereof,  but  for  said 

jouitnre,  she  would  have  been  dowable,  as  is  equal  in  value  to  that 

«f  which  she  was  deprived.    (Code  1887,  §  2272.) 

The  widow's  election  to  take  under  the  provisions  of  the  will  and 
™i«re  to  renounce  for  four  years  is  not  a  lawful  deprivation  of  her 
«o»er,  within  the  meaning  of  this  section.  Cooper  v.  Cooper,  77  Va. 
1".  205. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
«l»apter  65,  section   6. 

Sec.  6123.   Dower  barred  by  adultery  of  wif» — If  a  wife,  of  her 
owu  free  will,  leave  her  husband  »ud  live  in  adultery,  she  shall  be 
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barred  of  her  dower,  unless  her  husband  be  afterwards  reconciled 

to  her,  and  suffer  her  to  live  with  him.    (Code  1887,  §  2273.) 

As  to  barring  of  interest  in  personalty,  see  section  6277. 
As  to  barring  of  husband's  curtesy,  see  section  5140. 
See,  also,  2  Mln.   (4  Ed.)   164. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  65,  section  7. 

Sec.  5124.  What  a  widow  entitled  to  until  her  dower  is  astdgned. 
— ^Until  her  dower  is  assigned,  the  widow  may  hold,  occupy,  and 
enjoy  the  mansion  house  and  curtilage  without  charge  for  rent,  re- 
pairs, taxes,  or  insurance;  and,  in  the  meantime,  she  shall  be  en- 
titled to  demand  of  the  heirs,  devisees,  or  alienees,  or  any  of  them, 
one-third  part  of  the  issues  and  profits  of  the  other  real  estate 
which  descended  or  was  devised  or  passed  to  them,  of  which  she  is 
dowable,  after  deducting  the  costs  of  necessary  repairs,  taxes,  and 
insurance.  If  she  be  deprived  of  such  mansion  house  and  curtilage, 
she  may,  on  complaint  of  unlawful  entry  or  detainer,  recover  the 
possession  thereof,  with  damages  for  the  time  she  was  so  deprived ; 
but  nothing  in  this  section  shall  be  construed  to  impair  the  lien, 
or  delay  the  enforcement  thereof,  of  the  State,  city,  or  county  for 
the  taxes  assessed  upon  said  property.  (Code  1887,  §  2274;  1902- 
3-4,  p.  660.) 

The  interest  of  the  widow  under  this  statute  is  analogous  to  a 
tenancy  at  will.  The  effect  of  the  statute  is  merely  to  extend  the  quaran- 
tine at  common  law.  The  object  of  the  statute  was  to  coerce  the  heir 
to  assign  dower,  and  until  this  was  done  to  protect  her  in  the  enjoyment 
of  the  homestead  and  the  rents  and  profits  therefrom.  Therefore  thei 
widow,  without  assignment  of  dower,  is  entitled,  as  against  the  claims 
of  creditors,  to  a  credit  for  taxes  she  has  paid  for  the  protection  of  her 
interest.  Simmons  v.  Lyle's  Adm'r,  32  Grat.  752;  Dillard  v.  Dillard. 
77  Va.  820,  823.  She  is  also  entitled  to  be  reimbursed  for  so  much  of 
the  purchase  money  as  was  properly  payable  by  the  heirs.  Simmons  r. 
Lyle's  Adm'r,   32   Grat.   752. 

As  to  when  possession  under  this  statute  may  become  adverse 
(which  usually  it  is  not),  see  Hannon  v.  Hounihan,  85  Va.  429,  12  S.  E. 
157.     See,  also,  Hulvey  v.  Hulvey,  92  Va.  182,  23  S.  B.  233. 

Cited  but  not  construed,  Coleman  v.  Va.  Stave  Co.,  112  Va.  61, 
70  S.  E.  546. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  65,  section  8. 

Sec.  6126.  How  dower  may  be  assigned. — ^Dower  may  be  as- 
signed as  at  common  law ;  or  upon  the  motion  of  the  heirs,  devisees, 
or  alienees,  or  any  of  them,  the  court  in  which  or  in  the  clerk's 
office  of  which  the  will  of  the  husband  is  admitted  to  record  or 
administration  of  his  estate  is  granted  or  the  conveyance  of  the 
alienee  is  recorded,  may  appoint  commissioners,  by  whom  the  dower 
may  be  assigned,  and  the  assignment,  when  confirmed  by  the 
court,  shall  have  the  same  effect  as  if  made  by  the  heir  at  common 
law;  but  nothing  herein  contained  shall  be  construed  to  take  away 
or  affect  the  jurisdiction  which  courts  of  chancery  now  exercise 
on  the  subject  of  dower.     (Code  1887,  §  2275;  1895-6,  p.  309.) 

Revlsors'  Note.— The  words  "or  in  the  clerk's  oiBce  of  whidt" 
(2120) 
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foand  In  limes  three  and  (our  of  the  teort  «re  new.    See  sections  5947  wid 
5249. 

Widow  cannot  move  to  appoint  commissioners. — Motion  to  the 
county  (now  circuit)  or  corporation  court  to  appoint  commissioners  to  as- 
sign dower  by  the  heir  Is  proper,  but  such  motion  by  the  widow  is  Irregular 
and  inadmissible.  2  Mln.  (4  Ed.)  162;  Helm  v.  Helm,  30  Grat.  404,  414; 
Moore  v.  Waller,  2  Rand.  418;  Raper  ▼.  Sanders,  21  Grat.  60,  74. 

tieneral  mle— Assignment  by  metes  and  bounds — Exceptions. — ^The 
general  role  at  common  law  is  that  the  assignment  of  dower  must  be 
by  metes  and  bounds,  but  to  this  rule  there  are  exceptions,  arising  from  the 
nature  and  quality  of  the  object  Itself  or  from  the  nature  of  the  husband's 
interest.  ( 1 )  When  the  thing  is  entire,  as  a  house,  the  assignment  may  be 
of  so  many  rooms,  and  not  a  third  part  of  it,  in  which  case  the  passages 
are  usually  assigned  to  be  used  conjointly.  (2)  In  case  of  lands  held  by 
tenants  in  common,  and,  in  Virginia  (see  sections  5159,  5160),  lands 
held  by  Joint  tenants,  an  assignment  by  metes  and  bounds  will  be  dls^ 
pensed  with.  Parrish  t.  Parrish,  88  Va.  531,  14  S.  E.  325;  Simmons  t. 
Lyles.  27  Grat  922;  Blair  v.  Thompson,  11  Grat.  451;  White  v.  White. 
16  Grat.  264;  80  Am.  Dec.  706;  Wilson  t.  Branch,  77  Va.  69,  70,  46  Am. 
Rep.  709. 

Oat  of  what  lands  dower  is  assigned,  see  2  Mln.  (4  Ed.)  160;  Wilson 
▼.  Branch,  77  Va.  69,  46  Am.  Rep.  709;  Blair  t.  Thompson,  11  Grat.  451; 
White  T.  White,  16  Grat.  267. 

Exoneration  of  land  sold  by  husband  by  assignment  of  dower  in  other 
lands  owned  by  him.  2  Min.  (4  Ed.)  160;  Stimson  v.  Thorn,  25  Grat. 
284. 

Widow  entitled  to  one-third  of  income. — In  assigning  dower,  the 
probable  rents  and  profits,  and  not  the  mere  fee-simple  value,  are  the  chief 
snbjects  of  consideration.  Dower  should  be  so  assigned  that  the  widow 
may  enjoy  one-third  of  the  income  arising  from  the  estate.  This  rule 
is  adopted  equally  to  protect  widows  from  having  an  unproductive  part 
of  the  estate  assigned  to  them,  and  to  guard  heirs  from  being  left,  during 
the  life  of  the  widow,  without  the  means  of  support.  Fuller  v.  Conrad, 
94  Va.  233,  26  S.  B.  575. 

As  to  sale  of  infant's  lands  for  commutation  of  dower,  see  4  Va.  Law 
Reg.  197. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations, 
chapter  65,  section  9. 

See  Gregory's  Forms  No.  289. 

Sec.  5126.  How  recovered  with  damages. — A  widow  having  a 
right  of  dower  in  any  real  estate  may  recover  the  said  dower  and 
damages  for  its  being  withheld  by  such  remedy  at  law  as  would  lie 
on  behalf  of  a  tenant  for  life  having  a  tight  of  entry,  or  by  a  bill 
in  equity,  where  the  case  is  such  that  a  bill  would  now  lie  for  such 
dower.     (Code  1887,  §  2276.) 

IjBiid  sold  F«veral  timee— Necessary  party  defendant. — In  a  bill  by 
a  widow  for  dower  in  land  sold  in  the  lifetime  of  her  husband,  and  coming 
to  the  present  owner  through  several  intermediate  conveyances,  the 
present  owner  is  the  only  necessary  party  defendant.  Blair  v.  Thompson, 
11  Grat.  441,  445. 

Remedies  for  recovery  of  dower. — The  remedies  for  the  recovery  of 
dower  are  (1)  bill  in  chancery;  (2)  ejectment  (see  section  5480);  (3) 
motion  to  circuit  or  corporation  court  to  appoint  commissioners  to  assign 
dower  (see  section  5125).     See  2  Min.  (4  Ed.)  161,  162. 

A  widow  entitled  to  dower  may,  under  this  section,  file  her  bill  in 
equity  to  recover  the  same,  and  JuriHdlctlon  having  attached  for  that  pur- 
pose. Is  not  affected  by  the  fact  that  her  bill  prays  tor  relief  to  which  she 
is  not  entitled;  and  while,  generally,  partition  of  lands  cannot  be  had  In 
such  a  suit,  yet  one  of  the  defendants,  by  cross  bill,  may  aslc  to  have 
the  land  sold  for  partition  as  well  as  assignment  of  dower.  Kavanaugh 
V.  Shacldett.  Ill  Va.  423.  69  S.  B.  335. 
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When  decree  for  spedflc  sum  in  lien  of  dower  may  be  made. — There 
cannot  be  a  decree  for  a  specific  sum  in  lieu  of  dower  without  the  as- 
sent of  all  the  parties  interested.  Blair  v.  Thomps.on,  11  Grat.  441; 
Wilson  V.  Branch,  77  Va.  69.  46  Am.  Rep.  709;  Wilson  v.  Davisson.  2 
Rob.  384;  Harrison  v.  Payne,  32  Grat.  387,  390;  White  v.  White,  16  Grat. 
264,  80  Am.  Dec.  706;  Simmons  v.  Lyles,  27  Grat.  930. 

See  notes  to  section  5125. 

For  W.  Va.  decisions  ou'  similar  statute  see  Justis'  Annotations, 
chapter  65,  section  10. 

Sec.  6127.  Recovery  of  dower  and  dasnagee  against  heirs  and; 
aliemees. — ^Whether  the  proceedings  of  the  widow  be  against  one 
claiming  under  an  alienation  made  under  a  decree  of  court,  or  by 
the  husband,  in  his  lifetime,  or  against  his  heirs  or  devisees,  or 
their  assigns,  a  recovery  of  dower  in  such  real  estate  in  kind  shall 
be  of  a  third  of  the  estate,  as  it  is  when  the  recovery  is  had. 
Against  such  heirs  or  devisees,  or  their  assigns,  the  damages  shall 
be  for  such  time  after  the  husband's  death  as  they  have  withheld 
the  dower,  not  exceeding  five  years  before  the  suit  is  commenced. 
Against  one  claiming  under  siich  alienation  made  under  decree,  or 
by  the  husband,  in  his  lifetime,  the  damages  shall  be  from  the  com- 
mencement of  the  suit  against  such  claimant.  In  either  case,  they 
shall  be  to  the  time  of  the  recovery.  And  if,  after  suit  is  brought, 
the  widow  or  the  tenant  die  before  such  recovery  of  damages,  the 
same  may  be  recovered  by  her  personal  representative  or  against 
his.  (Code  1887,  §  2277.  ) 

As  to  the  time  of-  valuation  of  the  estate  for  assignment  of  dower, 
the  rule  in  the  statute  changes  the  rule  in  Tod  v.  Baylor,  4  Leigh  498; 
2  Min.  (4  Ed.)  167. 

Though  at  law  the  damages  for  the  mesne  profits  are  lost  by  the 
death  of  either  plaintiff  or  defendant  in  dower  before  Judgment  therefor, 
it  is  well  settled  to  be  otherwise  in  equity,  from  the  consideration  that  the 
profits  of  a  third  part  of  her  husband's  real  estate  are  her  only  subsistence 
from  his  death. 

But  this  rule  does  not  apply  to  encumbrances  by  mortgage  or  deed 
of  trust,  which  are  only  securities  for  the  payment  of  money,  and  still 
leave  the  grantor  owner  of  the  estate.  (Tod  v.  Baylor,  4  Leigh  498; 
Thomas  v.  Gammel,  6  Leigh  9;  Macaulay  v.  Dismal,  2  Rob.  630. 

See  2  Min.  (4  Ed.)  163. 

See  James  v.  Upton,  96  Va.  305,  31  S.  E.  255;  also  Land  v.  Shipp,  98 
Va.  285,  36  S.  E.  391,  50  L.  R.  A.  560. 

The  contingent  right  of  dower  is  barred  on  lands  sold  in  partition 
suit,  see  section  5281. 

For  W.  Va.  decisions  on  similar  statute  see  Juslls'  Annotations,  chap- 
ter 65,  section  11. 

Sec.  6128.  Belief  of  alienees. — The  two  preceding  sections  are 
subject  to  this  qualification,  that  on  the  application  of  one  claim- 
ing under  an  alienation  made  under  decree  of  court,  or  by  the 
husband,  in  his  lifetime,  a  court  of  equity  may  grant  him  relief  from 
such  recovery  on  the  terms  of  his  paying  to  the  widow,  during  her 
life,  lawful  interest  from  the  commencement  of  her  suit  on  one- 
third  of  the  value,  at  the  husband's  death,  of  the  real  estate  so 
aliened,  deducting  the  value  of  such  permanent  improvements  then 
existing  as  may  have  been  made  (after  the  alienation)  by  the  alienee 
or  his  assigns.  (Code  1887,  §  2278.) 
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The  right  ot  dower  In  kind  Is  not  absolutely  merged  In  a  mere  per- 
sonal decree  for  the  Interest  provided  by  this  section,  and  an  Ineffectual 
effort,  by  execution  or  by  suit,  in  chancery,  to  enforce  such  a  personal 
decree,  made  in  a  prior  suit  to  recover  dower.  Is  no  bar  to  an  independent 
suit  against  the  heirs  of  the  alienee  to  recover  dower  in  kind  and  damages 
for  its  detention.  Dlckerson  v.  Gray,  100  Va.  626,  42  S.  E.  298,  and  8  Va. 
Law  Reg.  492,  note. 

If,  In  the  lifetime  of  the  husband,  land  be  sold,  the  purchaser  may 
relieve  himself  from  a  recovery  of  dower  in  kind  upon  paying  to  the  widow 
interest  on  one-third  the  value  ot  the  land.  Land  v.  Shlpp,  100  Va.  337, 
41  S.  E.  742. 

If  the  land  contracted  to  be  exchanged  was  in  fact  encumbered  by 
the  dower  of  a  widow,  and  that  was  the  only  defect  in  the  title,  such  defect 
is  not  sufBclent  to  prevent  the  specific  execution  of  the  contract,  but  it 
may  be  executed  with  an  allowance  of  compensation  for  such  defect  on 
the  terms  prescribed  in  this  section.     Stlmson  v.  Thorn,  25  Orat.  278. 

Cited  but  not  construed  in  Bragg  v.  Tinkling  Land  Co.,  116  Va.  1, 
78  S.  E.  541. 

See  notes  to  section  5127;  also  2  Min.  (4  Ed.)  157. 

For  W.  Va.  decisions  on  similar  statute  see  Jnstls'  Annotations, 
chapter  65,  section  12. 

Sec.  6129.  When  right  of  widow,  or  infant  heirs,  not  affected  hy 
judgment  against  husband  or  guardian. — Ho  widow  shall  be  pre- 
cluded from  her  dower  by  reason  of  the  real  estate  whereof  she 
claims  dower  having  been  recovered  from  her  husband  by  a  judg- 
ment rendered  by  default  or  collusion,  if  she  would  have  been  en- 
titled to  dower  therein  had  there  been  no  such  judgment ;  nor  shall 
any  heir  who  was  under  the  age  of  twenty-one  years  at  the  time 
dower  was  assigned  to  the  widow  out  of  the  lands  of  his  ancestor 
by  his  guardian,  or  by  judgment  by  default  or  collusion  against 
such  guardian,  be  precluded  from  recovering  the  seisin  of  his  an- 
cestor from  such  widow,  unless  she  show  herself  entitled  to  such 
dower.     (Code  1887,  §  2279.) 

Sec.  5130.  Bight  of  dowress  in  crops  growing  at  her  death. — 
Crops  growing  on  the  dower  land  of  a  widow  at  the  time  of  her 
death  may  be  bequeathed  by  her,  and  shall  go  to  her  personal  rep- 
resentative, in  like  manner  as  crops  growing  on  any  other  land  held 
for  life.     (Code  1887,  §  2280.) 

Sec.  5131.  Annuity  table. — When  a  party  as  tenant  for  life,  or 
by  the  curtesy,  or  in  dower,  is  entitled  to  the  annual  interest  on  a 
sum  of  money,  or  is  entitled  to  the  use  of  any  estate,  or  a  part 
thereof,  and  is  willing  to  accept  a  gross  sum  in  lieu  thereof,  or  the 
party  liable  for  such  interest,  or  affected  by  such  claim,  has  the 
right  to  pay  a  gross  sum  in  lieu  thereof,  or  if  the  court  in  any  legal 
proceeding  decree  a  gross  sum  to  be  paid  in  lieu  thereof,  the  sum 
shall  be  estimated  according  to  the  then  value  of  an  annuity  of  six 
per  cent,  on  the  principal  sum  during  the  probable  life  of  such  per- 
son, according  to  the  following  table,  showing  the  present  value, 
on  the  basis  of  six  per  cent,  interest,  of  an  annuity  of  one  dollar, 
payable  at  the  end  of  every  year  that  a  person  of  a  given  age  may 
be  living,  for  the  ages  therein  stated: 

(2128) 


Digitized  by 


Google 


§5132 


DOWBB    AVfD    JOINTTJRE 


[Tit.  45 


1 

PRESENT 

H 

PRESENT 

H 

PRESENT 

H 

PRESENT 

VALUE 

§ 

VALUE 

% 

VALUE 

% 

VALUE 

0 

$10,439 

26 

$13,368 

62 

$10,208 

78 

$4,238 

1 

12.078 

27 

13.275 

53 

9.088 

79 

4.040 

2 

12.926 

28 

13.182 

54 

9.761 

80 

3.858 

3 

13.852 

29 

13.098 

55 

9.524 

81 

3.656 

4 

14.042 

SO 

13.020 

56 

9.280 

82 

3.474 

5 

14.325 

31 

12.942 

57 

9.027 

83 

3.286 

8  ' 

14.460 

32 

12.860 

58 

8.772 

84 

3.102 

7 

14.518 

33 

12.771 

59 

8.529 

85 

2.909 

8 

14.628 

34 

12.675 

60 

8.304 

86 

2.739 

9 

14.500 

35 

12.573 

61 

8.108 

87 

2.599 

10 

14.448 

36 

12.465 

62 

7.913 

88 

2.515 

11 

14.384 

37 

12.354 

63 

7.714 

89 

2.417 

12 

14.321 

38 

12.239 

64 

7.502 

90 

2.288 

13 

14.257 

39 

12.120 

65 

7.281 

91 

2.248 

14 

14.191 

40 

12.002 

66 

7.049 

92 

2.337 

IS 

14.126 

41 

11.890 

67 

6.803 

93 

2.440 

18 

14.067 

42 

11.779 

68 

6.646 

94 

2.402 

17 

14.012 

43 

11.668 

69 

6.277 

95 

2.522 

18 

13.950 

44 

11.561 

70 

6.998 

96 

2.486 

19 

13.897 

46 

11.428 

71 

5.704 

97 

2.368 

20 

13.835 

46 

11.296 

72 

5.424 

98 

2.227 

21 

13.789 

47 

11.164 

73 

5.170 

99 

2.004 

22 

13.697 

48 

10.998 

74 

4.944 

100 

1.596 

23 

13.621 

49 

10.823 

76 

4.760 

101 

1.176 

24 

13.541 

50 

10.631 

76 

4.579 

102 

0.744 

25 

13.456 

51 

10.422 

77 

4.410 

103 

0.314 

(Code  1887,  §  2281.) 

The  rule  as  Btated  In  this  section  is  given,  with  reason  therefor,  in 
Wilson  V.  Davlsson,  2  Rob.  384.  See,  also,  Davis  v.  Davis,  25  Orat.  687; 
Fisher  v.  Clement's  Ex'r.,  82  Va.  813,  1  S.  E.  182.  See  3  Va.  Law  Reg. 
69,  for  tables  of  mortality,  explanation  thereof,  etc. 

Where  the  widow  must  contribute  to  pay  a  charge  upon  the  land 
paramount  to  her  claim  of  dower,  the  amount  payable  by  the  widow  is 
the  present  worth  of  the  annual  interest  on  one-third  of  the  debt  for  the 
probable  period  of  her  life,  ascertained  from  the  tables  of  mortality. 
Harper  v.  Vaughan,  87  Va.  426,  12  S.  E.  785;  Wilson  v.  Davlsson,  2  Rob. 
384;  2  Min.  (4  Ed.)  142,  143. 

The  rulo  for  computing  the  present  value  of  the  wife's  contingent 
right  of  dower  is  to  ascertain  the  wife's  expectation  of  life  and  that  of 
the  joint  lives  of  the  husband  and  wife,  and  from  the  present  value  of 
an  annuity  payable  during  wife's  life  deduct  the  present  value  of  an 
annuity  payable  during  their  Joint  lives.  Strayer  v.  Long,  86  Va.  667,  10 
S.  E.  574;  2  Min.  (4  Ed.)  183. 

Commutation  of  n  life  Interest  in  a  fund  is  not  an  absolute  right 
but  is  dependent  upon  the  consent  of  the  parties,  but  the  court,  in  its 
discretion,  may,  when  circumstances  make  it  impossible  to  invest  a  suffi- 
cient sum  to  yield  the  proper  annuity,  pay  to  the  life  tenant  his  com- 
muted interest  as  this  is  as  equitable  as  any  other  mode  and  attended  with 
as  little  convenience.  Amer.  Natl.  Bank  v.  Taylor,  112  Va.  1.  70  S.  B. 
534. 

Cited  but  not  construed  in  Bragg  v.  Tinkling  Land  Co.,  116  Va.  1, 
78  S.  E.  641. 

For  W.  Va.  decisions  on  similar  statute  see  Jnstis'  Annotations, 
chapter  65,  section  17. 

Sec.  5132.    Sale  of  calculation. — Calculate  the  interest  at  six  per 

cent,  upon  the  sum  to  the  income  of  which,  or  upon  the  value  of  the 

property  to  the  use  of  which,  the  person  is  entitled.    Multiply  this 

interest  by  the  present  value  of  an  annuity  of  one  dollar,  as  set 

opposite  the  person's  age  in  the  table,  and  the  product  is  the  gross 

value  of  the  life  estate  of  such  person  therein.     (Code  1887.  § 

2282.) 
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Sea  5133.  Examples. — Suppose  a  person  whose  age  is  forty-two 
is  tenant  for  life  in  the  whole  of  an  estate  worth  ten  thoasand  and 
five  hundred  dollars,  the  annual  interest  on  that  sum,  at  six  per 
cent.,  is  six  hundred  and  thirty  dollars.  The  present  value  of  an 
annuity  of  one  dollar  at  the  age  of  forty-two,  as  appears  by  the 
tabic,  is  eleven  dollars  seventy-seven  nents  and  nine  mills,  which, 
mnltipUied  bj'  six  hundred  and  thirty  dollars,  gives  seven  thousand 
four  hundred  and  twenty  dollars  and  seventy-seven  cents  as  the 
gross  value  of  saeh  life  estate  in  the  premises,  or  the  proceeds  there- 
of; then,  suppose  a  widow  whose  age  is  thirty-six  is  entitled  to 
dower  in  real  estate  worth  twelve  thousand  dollars,  interest  on 
four  thousand  dollars,  the  third  part  thereof,  for  one  year,  is  two 
hundred  and  forty  dollars,  which,  multiplieH  by  twelve  dollars  forty- 
six  cents  and  five  mills,  the  present  value  of  an  annuity  of  one 
dollar  at  the  age  of  thirty-six,  as  appears  by  the  table,  gives  two 
thousand  nine  hundred  and  ninety-one  dollars  and  sixty  cents,  as 
the  gross  value  of  such  dower.    (Code  1887,  §  2283.) 


CHAPTEB  207. 


Property  Blghto  of  Married  Women. 


Bee. 

6134.  Property  rights  ot  married 
women;  how  they  may  ac- 
quire and  dispose  of  prop- 
erty, make  contracts,  ane 
and  be  sued. 

S135.  How  a  married  woman  may 
dispose  of  her  contingent 
right  of  dower. 

6136.  Control  of  estate  of  a  mar- 
ried woman,  who  Is  a  minor; 
appointment  ot  a  receiver; 


Sec. 


5137. 


5138. 


5139. 


6140. 


his  duties;  husband's  cur- 
tesy. 

Sale  of  the  real  estate  of  a 
married  woman  who  Is  a 
minor. 

How  estate  of  a  married  wo- 
man to  pass  at  death. 

Equitable  separate  estates 
not  affected. 

Curtesy,  etc.,  of  husband 
barred  by  desertion. 

Sec.  5134.  Property  rights  of  married  women;  how  they  may  ac- 
quire uid  diq>ose  of  property;  make  contracts,  sne  and  be  sued. — 
A  married  woman  shall  have  the  right  to  acquire,  hold,  use,  con- 
trol, and  dispose  of  property,  as  if  she  were  unmarried,  and  such 
power  of  use,  control,  and  disposition  shall  apply  to  all  property  of 
a  married  woman  which  has  been  acquired  by  her  since  April  fourth, 
eighteen  hundred  and  seventy-seven,  or  shall  be  hereafter  acquired : 
provided,  however,  that  her  husband  shall  be  entitled  to  curtesy 
in  her  real  estate  other  than  her  equitable  separate  estate  when  the 
common  law  requisites  therefor  exist,  and  he  shall  not  be  deprived 
thereof  by  her  sole  act;  but  neither  his  right  to  curtesy  nor  his 
marital  rights  shall  entitle  him  to  the  possession  or  use,  or  to  the 
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rents,  issues,  and  profits  of  said  real  estate  during  the  coverture; 
nor  shall  the  property  of  the  wife  be  subject  to  the  debts  or  liabili- 
ties of  the  husband.  A  married  woman  may  contract  and  be  con- 
tracted with,  sue  and  be  sued,  in  the  same  manner  and  with  the 
same  consequences  as  if  she  were  unmarried,  whether  the  right  or 
liability  asserted  by  or  against  her  shall  have  accrued  heretofore  or 
hereafter.  In  an  action  by  a  married  woman  to  recover  for  a  per- 
sonal injury  infl.icted  on  her,  she  may  recover  the  entire  damage 
sustained,  notwithstanding  the  husband  may  be  entitled  to  the  ben- 
efit of  her  services  about  domestic  affairs;  and  no  action  for  such 
services  shall  be  maintained  by  the  husband.  A  husband  shall  not 
be  responsible  for  any  contract,  liability,  or  tort  of  his  wife,  wheth- 
er the  contract  or  liability  was  incurred  or  the  tort  was  committed 
before  or  after  marriage.    (1899-00,  p.  1240.) 

Bevisors*  Note. — This  section  Is  taken  from  the  act  cited,  with  sev- 
eral changes  In  phraseology  and  some  change  in  meaning.  The  words, 
"which  hae  been  acquired  by  her  since  April  fourth,  eighte^gi  hundred  and 
seventy-seven,  or  shall  be,"  found  in  lines  four  and  five  of  the  text,  are 
used  In  lien  of  "heretofore  or."  The  first  married  woman's  act  was 
approved  April  4,  1877  (Acts  1876-7,  p.  888)  and  went  into  effect  im- 
mediately. 

The  words  "other  than  her  equitable  separate  estate"  found  in  line 
seven  of  the  text  makes  statutory  the  decision  of  the  court  in  Chap- 
man V.  Price,  88  Va.  392,  11  S.  E.  879. 

Before  the  revision  the  section,  in  speaking  of  the  husband's  rights, 
provided  that  "the  right  to  curtesy  shall  not  entitle  himr  to  the  possession 
or  use,  or  to  the  rents,  issues  and  profits  of  said  real  estate  daring  the 
coverture,"  etc.  Now  it  is  provided,  "but  neither  his  right  to  curtesy 
NOR  HIS  MARITAL  RIGHTS  sluill  entiUe  him  to  the  possession  or 
use,"  etc. 

The  next  to  the  last  sentence  of  the  section  is  new.  The  object  of 
this  sentence  is  to  give  to  the  wife  all  the  damage  resulting  from  the  in- 
Jury  and  to  change  the  law  as  announced  in  Richmond  By.,  etc,  Co.  v. 
Bowles,  92  Va.,  p.  738;  Zi  S.  E.  .S88;  Atlantic  &  J).  U.  Co.  v.  Iron- 
monger, 95  Va.  625,  29  S.  E.  819;  and  Norfolk- Ry.  &  Ijight  Co.  v.  WiUiar, 
104  Va.  679,  52  R  E.  880.  It  is  very  difflicult  to  sever  the  damage  in  a 
case  of  this  kind,  and  tell  what  part  should  be  recovered  by  the  wife 
and  what  part  by  the  husband,  and  as  it  is  the  wife  who  suffers  both  the 
physical  and  mental  injury,  It  is  deemitd  best  to  give  to  her  the  entire 
damage. 

Historical. — The  first  married  women's  act  in  Virginia  was  passed 
April  4,  1877,  and  went  Into  effect  Immediately.  (Acts  1876-7,  p.  333L) 
The  Code  of  1887  made  material  changes  in  the  law,  and  by  Acts  1899-00, 
p.  1240  (upon  which  the  above  section  is  based),  married  women  were 
practically  put  on  the  same  footing  as  femes  sole. 

Generally. — Since  the  enactment  of  this  section  it  is  not  necessary 
for  an  adult  married  woman  to  sue  by  a  next  friend.  Ljrnchburg  Cotton 
Mills  v.  Rives,  112  Va.  137,  70  S.  E.  542. 

This  section  was  not  Intended  to  apply  to  a  warranty  in  a  deed  In 
irhich  a  wife  united  for  the  purpose  only  of  relinquishing  her  Inchoate 
right  of  dower  in  her  husband's  property;  nor  does  It  repeal  by  Implication 
section  6211,  declaring  the  effect  of  such  warranty.  Augusta  v.  Beard, 
100  Va.  687,  42  S.  E.  694. 

Under  section  2284  of  the  Code  of  1887  (now  repealed)  It  was  held 
error  to  Join  husband  In  suit  of  wife  for  personal  injury.  Norfolk  t 
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Doaghert7,  92  Va.  372,  23  S.  E.  777;  Richmond  t.  Bowles,  92  Va.  788, 
24  S.  E.  388. 

It  is  unnecessary,  under  this  section,  to  allege  that  the  contract  sued 
upon  was  made  with  reference  to  her  separate  estate.  Young  v.  Hart, 
101  Va.  480,  44  S.  E.  703. 

Under  this  section,  married  women  may  contract  and  be  contracted 
with,  sue  and  be  sued  as  i{  unmarried,  and  personal  Judgments  may 
be  rendered  against  them,  whether  the  right  or  liability  accrued  before 
or  after  the  passage  of  the  act.  Young  v.  Hart,  101  Va.  480,  9  Va.  Law 
Reg.  540.  546,  and  note,  44  S.  B.  703.  / 

This  section,  at  least  so  far  as  it  affects  debts  and  liabilities  of  hus- 
band created  after  its  passage,  is  a  valid  exercise  of  legislative  power. 
Chilton  V.  Hannah,  107  Va.  661,  60  S.  E.  87. 

The  statute  of  no  State  has  gone  farther  in  respect  to  the  rights, 
etc.,  of  married  women.  Where  a  husband  and  wife  who  have  already 
separated,  enter  into  a  contract  adjusting  property  rights  and  providing 
maintenance  for  the  wife,  it  is  not  now  essential  to  the  validity  of  the 
contract  that  the  provision  for  the  wife  be  made  through  the  intervention 
of  a  trustee.    Moreland  v.  Moreland,  108  Va.  93,  60  S.  E.  730. 

A  husband  is  not  entitled  to  curtesy  in  the  equitable  separate  estate 
of  his  wife,  which  he  has  created  for  her  benefit;  he  is  excluded  by  the 
nature  of  the  transaction.  Ratliff  v.  Ratlitf,  102  Va.  887,  47  S.  E.  1007; 
Cox  &  Casper  v.  Wallace  (Cir.  Ct.  Appeals,  4th  Cir.),  20  Va.  L.  Reg.  665, 
and  note. 

One  of  the  common  law  requisites  for  curtesy  is  that  there  shall  be 
issue  born  alive  during  coverture;  issue  bom  out  of  wedlock  and  after- 
wards legitimated  by  marriage  (section  5269)  does  not  fulfill  this  require- 
ment. Bond  V.  Bond  (Circuit  Court  of  Pulaski),  16  Va.  Law  Reg.  411. 
This  case  is  criticised  by  Harvard  Law  Review,  see  16  Va.  Law  Reg.  709; 
defended   16  Va.  Law  Reg.   801. 

A  contract  by  a  married  woman,  in  which  her  husband  unites,  for 
the  sale  of  her  statutory  separate  estate  under  the  act  of  April  4,  1877, 
may  be  enforced  in  equity  either  for  or  against  her.  Dunn  v.  Stowers, 
104  Va.  290,  51  S.  E.  366.  For  ruling  under  former  statute  see  Tarrant 
V.  Core.  106  Va.  161,  56  S.  E.  228. 

A  married  woman  whose  will  was  dated  1899  and  who  died  that  year 
had  no  right  to  dispose  of  property  acquired  under  section  1  of  "Smith 
act"  (1876,  7,  p.  333).  The  report,  however,  does  not  disclose  whether 
this  section  was  then  in  effect.  Coleman  v.  Wood,  108  Va.  457,  62  S.  E. 
388. 

In  a  contest  between  the  existing  creditors  of  an  insolvent  husband, 
on  the  one  side,  and  his  wife,  on  the  other,  when  the  property  in  con- 
troversy is  claimed  by  her  under  a  purchase,  not  from  her  husband,  but 
from  a  third  party  (the  question  being  presented  simply  upon  the  bill 
and  answer),  the  legal  presumption  is  that  the  consideration  was  fur- 
nished by  the  husband,  and  the  burden  Is  upon  the  wife  to  show  by  clear 
and  satisfactory  evidence  that  the  consideration  was  in  good  faith  paid 
by  her  out  of  her  own  estate  and  not  by  her  husband.  Johnson  v.  Abies. 
119  Va.  593,  89  S.  E.  008. 

The  act  upon  which  this  section  Is  based  was  passed  long  after  the 
decision  in  Yates  v.  Law,  86  Va.  117,  9  S.  E.  508,  and  manlfesU  no  pur- 
pose to  modify  the  rule  of  evidence  therein  established.  Johnson  vs. 
Abies,  119  Va.  593,  89  S.  E.  908. 

See  article,  2  Va.  L.  Reg.  N.  S.  690. 

A  review  of  the  authorities  on  the  right  of  wife  to  sue  her  husband 
for  a  personal  tort  is  found  in  a  note  6  L.  R.  A.  (N.  S.)  191,  and  the 
right  of  the  husband  to  sue  the  wife  for  such  a  tort  is  denied  in  Peters 
vs.-  Peters,  103  Pac.  219. 

Under  a  similar  statute  in  the  District  of  Columbia  a  wife  cannot 
maintain  an  action  against  her  husband  to  recover  damages  for  an  assault 
and  battery  upon  her  person.  Thompson  v.  Thompson,  218  U  S  611; 
discussed  in  16  Va.  Law  Reg.  856. 

Effect  of  larceny  by  husband  from  wife,  and  effect  of  married  woman's 
law  thereupon,  see  note  10  Va.  Law  Reg.  937. 
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As  to  testamentary  capacity  of  married  women  see  section  5227 
and  notes. 

As  to  effect  of  tliis  section  on  antenuptial  conveyances  in  fraud  of 
husband's  rights,  see  7  Va.  Law  Reg.  822. 

See  Burks'  PI.  and  Pr.,  p.  68;  note  6  Va.  L.  Reg.  62;  article  6  Va. 
L.  Reg.  485;  see  also  8  Va.  L.  Reg.  51. 

FrevlouB  to  the  Smith  act  (Acts  1876-77,  p.  333,  amended  by  Acts 
1877-78,  p.  247),  a  married  woman  could  own  a  common-law  estate  and 
an  equitable  separate  estate;  by  that  act  she  could  own  a  statutory  8ei>- 
arate  estate;  and  then,  when  the  Code  of  1887  went  into  effect,  she 
could  own  a  legal  separate  estate.  For  discussion  of  these  estates,  see 
Burks'  Separate  Estate. 

Cases  bearing  on  the  Smith  act  (act  April  4,  1877,  amended  by  act 
March  14,  1878):  Williams  v.  Lord,  75  Va.  398;  Hayes  v.  M.  P.  A.,  76 
Va.  225;  Breeding  v.  Davis,  77  Va.  639,  46  Am.  Rep.  740;  Salamone  v. 
Kelley,  80  Va.  86;  Parley  v.  Tillar,  81  Va.  275;  N.  &  W.  R.  R.  v.  Prlndle, 
82  Va.  122;  McDearman  v.  Hodnett,  83  Va.  281,  2  S.  E.  643;  Burson  t. 
Andes,  83  Va.  445,  8  S.  E.  249;  Browne  ▼.  Bockover,  84  Va.  424,  4  S.  B. 
745;  Jones  v.  Degge,  84  Va.  685,  5  S.  E.  799;  Crockett  v.  Doriot,  85  Va. 
240,  3  S.  E.  128;  Alexander  t.  Alexander,  85  Va.  353,  7  S.  E.  335,  1  L.  R. 
A.  125;  Keagy  v.  Trout,  85  Va.  390,  7  S.  E.  329;  Yates  t.  Law,  86  Va. 
117,  120,  9  S.  E.  508;  Va.  C.  &  L  Co.  v.  Roberson,  88  Va.  116,  18  S. 
E.  350;  Hutchings  v.  Com.  Bank,  91  Va.  68,  20  S.  E.  950;  Jones  v.  Jones, 
96  Va.  752,  32  S.  B.  463. 

For  analysis  of  the  Smith  act,  and  construction  thereon  by  the  above 
cases,  see  Burks'  Separate  Estate,  59,  77. 

Curtesy  of  the  husband  under  the  Smith  act,  Campbell  v.  McBee, 
22  S.  E.  807,  1  Va.  Law  Reg.  450. 

For  analysis  of  chapter  103,  Code  1887,  see  4  Va.  Law  Reg.  413;  also 
Burks'  Separate  Estate,  pp.  78-87. 

For  general  contractual  powers  of  married  women  under  Code  1887, 
see  article  3  Va.  Law  Reg.  635;  also  1  Va.  Law  Reg.  357;  3  Va.  Law  Reg. 
797;  4  Va.  Law  Reg.  460,  630,  418,  466,  629.  711,  789;  6  Va.  Law  Reg. 
339,  486,  774.     But  see  6  Va.  Law  Reg.  487. 

For  form  of  declaration  against  married  women  under  Code  1887, 
see  3  Va.  Law  Reg.  614. 

Gases  under  Code  of  1887. — Sections  now  r^>ealed— /Section  2284. — 
N.  &  W.  R.  R.  v.  Dougherty,  92  Va.  372,  23  S.  E.  777;  Richmond  ▼. 
Bowles.  92  Va.  738,  24  S.  E.  388,  2  Va.  Law  Reg.  20,  note;  3  Va.  Law  Reg. 
797,  note;  Dezendorf  v.  Humphreys,  96  Va.  473,  28  S.  E.  880;  Hirth  v. 
Hirth,  98  Va.  121,  34  S.  B.  964,  5  Va.  Law  Reg.  774;  Stem  v.  Frenkel,  4 
Va.  Law  Reg.  460,  465;  6  Va.  Law  Reg.  487;  Land  v.  Shipp,  98  Va. 
287,  36  S.  E.  391,  50  L.  R.  A.  660. 

Discussed,  1  Va.  Law  J.  63;  3  Va.  Law  J.  1,  73,  193,  714;  4  Va.  Law 
J.  65,  709;  8  Va.  Law.  J.  705;  9  Va.  Law  J.  65;  11  Va.  Law  J.  1;  12  Va 
Law  J.  146;  14  Va.  Law  J.  537. 

Section  2285.— Gelger  v.  Blackley,  86  Va.  328,  10  S.  E.  43;  McDonald 
V.  Hurst,  86  Va.  885,  11  S.  E.  536;  Crabtree  v.  Dunn,  86  Va.  953.  USE 
1053;  Catlett  v.  Alsop,  99  Va.  684,  40  S.  B.  34. 

Discussed,  1  Va.  Law  J.  63. 

Section  2286. — Chapman  v.  Price,  83  Va.  392,  11  S.  E.  879;  Tates 
V.  Law,  86  Va.  117,  9  S.  B.  508;  Gentry  v.  Gentry,  87  Va.  478  12  S  E 
966;  Dugger  v.  Dugger,  84  Va.  130,  4  S.  E.  171;  Browne  v.  Bockover] 
84  Va.  424,  4  S.  E.  745;  Alexander  v.  Alexander,  85  Va.  363,  7  S.  E  335 
1  L.  R.  A.  125.    Welsh  v.  Solenberger,  85  Va.  441,  8  S.  E.  91;  8  Va.  Law 

Section  2287.— Artrip  v.  Rasnake,  96  Va.  283,  31  S.  B.  4;  Catfett  v 
Alsop,  99  Va.  684,  40  S.  E.  34,  7  Va.  Law  Reg.  631;  2  Va.  Law  Reg  20 
Discussed,  3  Va.  Law  J.  193. 

Section  2288.— Tate  v.  Perkins,  85  Va.  169,  7  S.  B.  328;  Gentry  v. 
Gentry,  87  Va.  478,  12  S.  B.  966;  Va.  C.  &  I.  Co.  v.  Roberson,  88  Va 
116,  13  S.  E.  360;  Burson  v.  Andes,  83  Va.  445,  2  S.  E.  249;  Crockett  v 
Doriot,  85  Va.  240,  3  S.  E.  128;  Alexander  v.  Alexander.  85  Va  353  7 
S.  E.  336,  1  L.  R.  A.  125;  N.  &  W.  R.  R.  v  Dougherty,  92  Va.  372,  23  S.'b 
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777;  Dnyal  v.  Chelf,  92  Va.  489,  23  S.  E.  893;  Richmond  R.  R.  Co.  T. 
Bowles,  92  Va.  738.  24  S.  B.  388;  Hirth  v.  Hlrth,  98  Va.  122,  34  8.  E. 
964;  Stern  ▼.  Frenkel,  4  Va.  Law  Reg.  460;  5  Va.  Law  Reg.  339;  6  Va. 
Law  Reg.  487. 

Sedion  2289.— Cfentry  v.  Gentry,  87  Va.  478,  12  S.  E.  966;  Duval  v. 
OheU,  92  Va.  489,  23  S.  E.  893;  1  Va.  Law  Reg.  898. 

Dfrcussed,  1  Va.  Law  J.  63;  3  Va.  Law  J.  193. 

Section  2296.— McDonald  v.  Hurst,  86  Va.  885,  11  8.  E.  636;  Price 
V.  Plaaters.  92  Va.  468,  23  S.  E.  887,  32  L.  R.  A.  214;  Duval  v.  CheU, 
92  Va.  489,  23  8.  E.  893;  Miller  v.  Miller,  92  Va.  610,  23  8.  E.  891; 
AogusU  T.  Beard,  100  Va.  691,  42  8.  E.  694. 

Section  2297. — Previous  to  the  Code  of  1887,  in  suit  to  recover  wife's 
separate  property  under  the  8mith  act,  it  was  necessary  for  husband  and 
wife  to  be  joined  as  complainants.  Burson  v.  Andes,  83  Va.  446,  8  S.  B. 
249;  Parley  v.  Tillar,  81  Va.  275;  Tate  v.  Perkins,  85  Va.  169,  7  8.  E. 
328;  Haye.>;  v.  M.  P.  A.,  76  Va.  226.    It  was  otherwise  under  this  section. 

Section  2298.— Duval  v.  Chelf,  92  Va.  489,  23  8.  E.  893;  1  Va.  Law 
Rec.  898. 

Sec.  5135.  How  a  married  woman  may  dispose  of  her  contingent 
right  of  dower. — A  married  woman  may,  by  uniting  with  her  hus- 
band in  a  deed  or  contract,  dispose  of  her  contingent  right  of  dower 
in  Ws  real  estate;  or,  if  the  husband  has  previously  disposed  of 
lus  interest  in  real  estate  in  which  she  is  entitled  to  a  contingent 
right  of  dower,  she  may  thereafter,  but  not  before,  dispose  of  her 
contingent  right  of  dower  in  the  same  by  her  sole  act  as  if  she  were 
nnmarried.  (1899-00,  p.  291.) 

Revisors*  Note. — ^Whlle  the  act  of  1899-00  is  cited  at  the  end  of  this 

'^on,  the  langaaKe  of  the  section  is  altogeUier  new.     The  act  referred 

^  read  as  foUows:      "The  contingent  right  of  dower  Of  a  married  wo- 

""B  in  real  estate.  In  which  her  husband  lias  no  interest,  shall  be  her 

**I>arate  estate,  and  she  may  dispose  of  the  some  by  her  sole  act  as  if  she 

J^  nmnarried."    This  language  was  not  considered  as  explicit  and  free 

"^  doubt  as  the  Imiportance  of  the  subject  reqolres,  and  to  obviate  ques- 

^f  wliich  had  M^sen  ander  it,  the  inresent  section  enacts  in  positive 

?^8  (hat  the   wife  cannot   convey   her   contingent   right   of  do>wer   to 

rf'  fBSSOJi  WHOMSOEVER  whfle  tJie  husband  owns  the  real  estate 

'"'"estlon. 

"Be.  d36.  Control  of  estate  of  a  married  woman,  who  is  a  minor; 
"fP^^JBtment  of  a  receiver;  his  duties;  husband's  curtesy. — ^When  a 

"Q^an  jg  a  minor  at  the  time  of  her  marriage,  and  is  then  entitled 

^Qy  estate,  or  during  her  coverture,  and  while  a  minor,  becomes 

.  '^le^  to  any  estate,  she  shall  not  during  coverture,  and  while  a 

.   ^^.   have  the  control  and  management  of  "such  estate;  but  the 

j.    ^t  court  of  the  county,  or  the  circuit  or  corporation  court  of 

^Coj^oration  wherein  she  resides,  or  the  said  real  estate,  or  any 

{j      tliereof  is,  or  the  judge  of  the  said  court  in  vacation,  shall,  on 

■   I^^tition  of  her  next  friend,  commit  her  said  estate  to  a  receiver, 

^  shall  give  bond  before  the  court  or  judge,  and  shall  hold  and 
j^  ^Ke  the  said  estate,  and  pay  out  the  rents,  issues,  profits,  and 
J,  ^**ie  thereof  to  her  use  under  the  direction  of  the  court,  or  apply 
1^  .Estate,  or  any  part  thereof,  if  the  court  so  order,  to  her  use 

*"**i8  coverture,  and  while  she  is  a  minor;  and  upon  her  attaining 
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the  age  of  twenty-one  years,  all  such  estates  and  the  rents,  issues, 
income,  and  profits  thereof,  not  before  paid  out  or  applied  as  afore- 
said, shall  be  delivered  into  her  possession;  or,  if  she  die  before 
attaining  that  age,  the  same  shall  be  delivered  at  her  death  to  those 
entitled  thereto. 

The  seisin  requisite  for  the  husband's  curtesy  in  the  wife's  real 
estate,  committed  to  a  receiver  shall,  for  the  purpose  of  curtesy,  be 
presumed,  if  there  could  have  been  such  seisin,  had  not  the  real 
estate  been  so  committed.     (Code  1887,  §  2291;  1899-00,  p.  1240.) 

See  6  Va.  Law  Reg.  80. 

As  to  sale  of  estate  of  a  married  woman  who  is  a  miaor,  see  sec- 
tion 5137. 

Sec.  5137.  Sale  of  the  real  estate  of  a  married  woman  who  is  a 
minor. — If  any  married  woman  who  is  a  minor  thinks  that  her  in- 
terests will  be  promoted  by  the  sale  of  her  estate  or  any  part 
thereof,  or  estate  in  which  she  is  interested  with  others,  infants  or 
adults,  whether  the  estate  of  the  said  married  woman  who  is  a 
minor  or  of  any  of  the  persons  interested  be  absolute  or  limited, 
and  whether  there  be  or  be  not  limited  thereon  any  other  estate 
vested  or  contingent,  and  whether  such  married  woman  or  any  of 
the  persons  interested  reside  in  this  State  or  not,  may  for  the  pur- 
pose of  obtaining  such  sale,  file  a  bill  in  equity  by  her  next  friend 
in  the  circuit  court  of  the  county  or  the  circuit  or  corporation  court 
of  the  city  in  which  the  estate  proposed  to  be  sold  or  some  part 
thereof  may  be,  stating  plainly  the  estate  which  she  desires  to  be 
sold  and  all  the  facts  calculated  to  show  the  propriety  of  the  sale. 
The  bill  shall  be  verified  by  the  oath  of  the  next  friend.  The  hus- 
band of  such  married  woman  and  all  others  interested,  and  all  those 
who  would  be  her  heirs  if  she  were  dead,  shall  be  made  defendants. 
If  it  be  clearly  shown  that  the  interest  of  such  married  woman  will 
be  promoted,  and  the  court,  or  the  judge  thereof  in  vacation,  is  of 
opinion  that  the  rights  of  no  person  will  be  violated  thereby,  the 
said  court,  or  the  judge  thereof  in  vacation,  after  reasonable  no- 
tice to  all  parties  interested,  may  order  the  sale  of  said  estate,  oi 
any  part  thereof,  taking  ample  security  for  the  purchase  monej 
when  the  sale  is  on  credit ;  and  the  said  court,  or  the  judge  thereof 
in  vacation,  upon  like  notice  may  confirm  the  sale  of  said  estate  and 
appoint  a  commissioner  to  convey  the  same  to  the  purchaser.  Tha 
share  of  the  said  married  woman  of  the  proceeds  of  such  sale  shall  be 
delivered  to  the  receiver  appointed  under  section  fifty-one  hundred 
and  thirty-six  of  this  Code,  and  shall  be  held  and  disposed  of  as 
provided  by  the  said  section.     (1891-2,  p.  391.) 

Sec.  5138.  How  estate  of  a  married  woman  to  pass  at  death.-^ 
When  a  married  woman,  having  title  to  any  estate,  dies  intestate, 
as  to  the  said  estate,  or  any  part  thereof,  it,  or  such  part,  shall  pass 
according  to  the  provisions  of  chapter  two  hundred  and  thirteen, 
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,  subject  to  her  debts,  and  to  the  curtesy  of  her  husband,  should  h« 

,  survive  her.    (Code  1887,  §  2293.) 

j,  See  6  Va.  Law  Rag.  80. 

Sec.  5139.  Equitable  separate  estates  not  affected. — ^Nothing  con- 
tained in  the  preceding  sections  of  this  chapter  shall  be  construed 
to  prevent  the  creation  of  equitable  separate  estates.  They  may  be 
created  as  heretofore,  and  shall  be  held  in  all  respects  according  to 
the  provisions  of  the  instrument  by  which  they  are  created,  and 
with  all  the  powers  conferred  by  such  instrument.  (Code  1887,  § 
2294;  1899-00,  p.  1240.) 

Revisors'  Note. — The  change  in  the  phraseology  of  this  section  is 
intended  to  make  H  plain  that  all  rights. of  the  husband  majr  be  excluded 
b)r  an  eqnitaUe  settlement  if  the  person  making  the  settlement  desires  to 
do  so. 

Historical. — All  equitable  separate  estates  were  preserved  under  the 
Smith  act  (Acts  1876-77,  p.  333;  Acts  1877-78,  p.  427;  Hutchlngs  t.  Com- 
mercial, 91  Va.  68,  28  S.  E.  950;  Jones  v.  Jones,  96  Va.  749,  32  S.  E.  463; 
Burks'  Separate  Estate,  74);  and  under  the  Code  of  1887,  section  2294 
(Claiborne  v.  Radford,  91  Va.  527,  532,  22  S.  E.  348;  Andes  v.  Roller, 
i%  Va.  622,  37  S.  E.  297;  6  Va.  Law  Reg.  569).  As  to  present  statute,  see 
6  Va.  Law  Reg.  486. 

Rale    to    determine    whether    estate    be    statutiory    or    equitable.— 

Whexher  the  separate  estate  of  a  married  woman  is  equitable  or  statutory 

is  to  be  determined  from  the  terms  of  the  instrument  creating  the  settle- 

iient.    If  the  instrument  grants  powers  or  imposes  restrictions  not  granted 

^  or  imposed  by  statute,  but  which  are  yet  consistent  with  the  principles 

and  rules  of  equity,  the  estate  will  be  construed  to  be  an  equitable  and 

*■•  not  a  statutory  separate  esUte.    Jones  v.  Jones,  96  Va.  749,  32  S.  E.  463. 

ji^  See  section  5135;  Gregory's  Forma  No.  142. 

e  Sec.  5140.    Curtesy,  etc.,  of  hueband  barred  by  desertion. — If  a 

g.  husband  wilfully  deserts  or  abandons  his  wife,  and  such  desertion 

^  or  abandonment  continues  until  her  death,  he  shall  be  barred  of 

ti  *^  interest  in  her  estate  as  tenant  by  the  curtesy,  distributee,  or 

-  otherwise.    (Code  1887,  §  2296;  1899-00,  p.  1240.) 
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TITLE  46. 

Estates,  How  Conveyed;  Wills;  Descents  and  Distribntions. 

Cb.  208.    General  rules  as  to  the  creation  and  limitation  of  estates ; 
and  their  qualities. 

209.  Foims  of  deeds  and  covenants. 

210.  Acts  valid  between  the  parties,  but  void  as  to  creditors 

and  purchasers. 

211.  Authentication  and  record  of  deeds  and  other  writings ; 

factors  and  agents. 

212.  WUls. 

213.  Descents  and  distributions. 


CHAPTER  208. 

General  Rules  as  to  tlie  Creatfon  and  limitatlim  ot  Estetes;  and  Tittlr 

Qualities. 


Sec 

6141.  Wben  deed  or  viU  necessary 

to  convey  estate;  partition 
of  lands  to  be  by  deed;  gift 
of  lands  to  be  in  writing. 

6142.  Wben  gift  of  goods  and  cbat- 

tels  invalid. 

6143.  Wben   person  not  named   a 

party,  or  named  Jointly  with 
others,  may  take  or  sue 
under  instrument. 

6144.  When  legal  title  to  claim  or 

chose  is  in  one  person  and 
beneficial  title  In  another, 
latter  may  maintain  suit  in 
name  ot  former  or  in  his 
own  name. 
6146.  Deeds  made  by  attorneys  in 
fact. 

6146.  Estates   to   lie   In   grant  as 

well  as  in  livery. 

6147.  Disposal  of  Interest  in  real 

estate;  estates  by  deed  may 
commence  In  future;  execu- 
tory limitations  by  deed; 
remainder  over  coupled  with 
power  of  disposal  In  life 
tenant  not  defeated  except 
to  the  extent  that  power  of 
disposal  shall  have  been 
exercised. 
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Sec 

6148.  Deed     good     for 

right;     operation 
ranty. 

6149.  Words     of     limitation 

pensed  with. 

6160.  Fee  tail  converted  into  fee 

simple. 

6161.  What  llmiUtions  are  valid. 

6162.  Effect  of  estate  of  freehold 
to  one  with  limitation  over 
by  way  of  remainder  to 
heirs,  etc.;  rule  in  Shelley's 
case  abolished. 

6163.  When  contingent  remainder 

not  to  fail. 

6164.  When    remainders    not    de- 

feated. 
6166.  In    what   conveyances,    pos- 
session  transferred    to   the 
use. 

6166.  Deed  of  release  effectual. 

6167.  Estates  in  trust  to  be  subject 
to  debts  of  beneficiaries;  ex- 
ception. 

6168.  Curtesy  and  dower  of  trust 

estate. 

6169.  Survivorship  between  Joint 
tenants  abolished. 

6160.  Exception. 

6161.  Sale  of  contingent  and  other 

estates;  procedure. 
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Sec.  6141.  When  deed  or  will  necessaiy  to  convey  estate;  partl- 
tkm  of  lands  to  be  by  deed;  gift  of  lands  to  be  in  writing.— No  es- 
tate of  inheritance  or  freehold,  or  for  a  terra  of  more  than  five 
years,  in  lands,  shall  be  conveyed  unless  by  deed  or  will,  nor  shall 
any  voluntary  partition  of  lands  by  co-parceners,  having  such  an 
estate  therein,  be  made,  except  by  deed;  nor  shall  any  right  to  a 
conveyance  of  any  such  estate  or  term  in  land  accrue  to  the  donee  of 
the  laud  or  those  claiming  under  him,  under  a  gift  or  promise  of 
gift  of  the  same  hereafter  made  and  not  in  writing,  although  such 
gift  or  promise  be  followed  by  possession  thereunder  and  improve- 
ment of  the  land  by  the  donee  or  those  claiming  under  him.  (Code 
1887,  §  2413.) 

Length  of  term. — A  lease  for  a  period  of  five  years,  with  an  option  to 
the  lessee  to  continue  for  another  period  of  five  years,  is  not  a  present 
lease  for  ten  years.    James  v.  Kibler,  94  Va.  166,  26  S.  E.  417. 

ReGOBveyance  from  grantee  t»  grantor. — When  land  has  been  con- 
veyed by  deed,  it  cannot  be  reconveyed  from  grantee  to  grantor  by  re- 
turn of  the  deed  or  cancellation  thereof,  but  only  by  another  deed.  Gray- 
son V.  Richards,  10  Leigh  57;  Jones  v.  Neale,  2  Pat.  &  H.  339;  Seibel  v. 
Rapp,  85  Va.  32,  6  S.  E.  478;  Vaughan  v.  Moore,  89  Va.  926,  929,  17  S.  B. 
326.  The  rule  Is  otherwise  as  to  executory  contracts.  See  2  Min.  (4th 
Kd.)  741. 

Disclaimer  of  a  freclioM. — As  against  the  devisee  asserting  title  under 
the  will,  his  disclaimer  must  be  by  deed,  and  a  parol  disclaimer  is  not 
sufficient.  Bryan  v.  Hyre,  1  Rob.  94,  39  Am.  Dec.  246.  And  in  general, 
disclaimer  of  a  freehold  must  be  by  deed  or  in  a  court  of  record.  Suttle 
V.  R.  F.  &  P.,  76  Va.  285.  Quaere,  does  this  rule  hold  where  defendant 
relies  on  disclaimer? 

Paartitloii  of  land*. — A  deed  of  partition  amongst  coparceners  is  not 
a  conveyance,  because  the  partition  makes  no  degree,  but  leaves  each 
parcener  seized  as  by  descent  from  the  common  ancestor;  but  therefore 
previous  to  May  1,  1888  (date  of  adoption  of  above  section  as  amended), 
partition  amongst  coparceners  could  be  made  as  well  by  parol  as  by  deed. 
Boiling  v.  Teel,  76  Va.  487;  Yancey  v.  Radford,  86  Va.  642,  10  S.  E.  972; 
Dooley  v.  Baynes,  86  Va.  649,  10  S.  E.  974;  Nichola6  v.  Nicholas,  100  Va. 
660,  42  S.  E.  669,  866.  See,  also,  2  Mln.  (4th  Ed.)  782;  Brooks  v.  Hubble, 
2  Va.  Dec.  529,  27  S.  E.  585. 

■  A  deed  of  partition  to  one  of  the  heirs  (a  feme  covert)  and  her 
husband  of  her  share  of  land,  "and  the  heirs  of  the  female  party  of  the 
second  part,"  conveyed  no  estate  to  the  husband  as  against  the  heirs  of  his 
wife,  who  were  not  estopped  by  the  deed  from  claiming  title  to  the  de- 
ceased wife's  land.  Yancey  v.  Radford,  86  Va.  638,  10  S.  E.  972.  As  to 
when  partition  by  husband  was  binding  under  old  law  previous  to  Code 
1887,  see  Brooks  v.  Hubble,  2  Va.  Dec.  529,  27  8.  E.  686. 

Agreements  to  make  partition  can  only  be  enforced  In  equity  when 
a  similar  agreement  to  convey  land  could  be  enforced.  Martin  v.  Martin, 
112  Va.  731,  72  S.  E.  680. 

In  partition  suits,  decree  has  same  effect  as  deed.    Section  5282. 

Gift  of  land. — Before  May  1,  1888,  when  this  section  as  amended 
went  into  effect,  a  parol  gift  of  land,  if  possession  was  taken  by  the  donee, 
and  a  large  expenditure  was  made  by  him  in  Improving  the  land,  was 
treated  in  equity  as  a  valid  sale,  and  was  allowed  to  be  set  up  on  oral 
testimony  alone.  The  Jaw  was  changed  so  as  to  require  writing.  Burk- 
holder  vs.  Ludlam,  30  Grat.  255,  32  Am.  Rep.  668;  Halsey  v.  Peters,  79 
Va,  60;  Stokes  v.  Oliver.  76  Va.  72;  Griggsby  v.  Osborne,  82  Va.  371; 
Nicholas  v.  Nicholas,  100  Va.  660,  664,  42  S.  E.  669,  866,  note  8  Va  Law 
Reg.  666;  Trout  v.  Trout,  2  Va.  Dec.  399,  401,  26  S.  E.  98;  2  Mln.  (4th 
Ed.)  862;  11  Va.  L.  Reg.  760.  Gifts  made  prior  to  May  1,  1888,  are  con- 
trolled by  former  rule.    Nicholas  v.  Nicholas,  supra. 
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GifiB  by  a  parent  to  a  child  (advancements)  are  within  the  terms  of 
this  section.     Nicholas  v.  Nicholas,  100  Va.  660,  42  S.  E.  6^9,  866. 

Generally. — For  notes  upon  express,  resulting,  implied  and  construc- 
tive trusts  created  by  parol,  see  section  5561,  and  notes. 

For  contracts  void  as  to  purchasers  for  value  without  notice  and 
creditors,  see  section  5192. 

See  notes  to  section  5146.  „-       „  „ 

See  Burks'  Pleading  and  Practice,  p.  24;  7  Va.  Law.  J.  193;  13  Va. 
Law  J.  139. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 71,  section  1. 

Sec.  5142.  When  gift  of  goods  and  chattels  invalid.— No  gift  of 
any  goods  or  chattels  shall  be  valid,  unless  by  deed  or  will,  or  unless 
actual  possession  shall  have  come  to  and  remained  with  the  donee, 
or  some  person  claiming  under  him.  If  the  donor  and  donee  re- 
side together  at  the  time  of  the  gift,  possession  at  the  place  of  their 
residence  shall  not  be  a  sufficient  possession  within  tiie  meaning  of 
this  section.    This  section  shall  not  apply  to  the  wife 's  paraphernalia. . 

(Code  18S7,  §  2414.) 

Revlsora'  Npte. — ^Thc  last  sentence  Is  new.  See  7  Va.  Ijaw  Reg. 
214. 

History  of  statute. — For  history  of  the  evolution  of  this  section  from 
act  of  1757  (referring  only  to  slaves)  till  the  present,  see  Thomas  v. 
Lewis,  89  Va.  66,  15  S.  E.  389,  18  L.  R.  A.  170,  37  Am.  St.  Rep.  848; 
Bank  V.  Holland,  99  Va.  606,  39  S.  B.  126,  55  L.  R.  A.  155,  86  Am.  St.  Rep. 
898;  3  Mln.  (2d  Ed.)  90. 

Gifts  causa  mortis. — ^The  words  "no  gift"  do  not  refer  to  gifts  causs 
mortis,  nor  does  the  section  embrace  them.  Thomas  v.  Lewis,  89  Va.  1, 
65,  15  S.  B.  389,  18  L.  R.  A.  170,  37  Am.  St.  Rep.  848.  As  to  gifts  causa 
mortis,  see  Miller  v.  Jeftress,  4  Grat.  472;  I^e  v.  Boak,  11  Grat.  182; 
Mornson  v.  Grubb,  23  Grat.  342;  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup. 
Ct.  415,  27  L.  Bd.  500.  For  discussion  of  gifts  inter  vivos  and  causa 
mortis,  see  article  1  Va.  Law  Reg.  871-894. 

"Goods  and  chattels"  do  not  Include  choses  in  action. — The  terms 
"goods  and  chattels"  in  this  section,  as  well  as  in  sections  5188,  5189, 
5194  and  5196,  mean  visible,  tangible,  personal  property  only,  and  do  not 
Include  choses  In  action,  e.  g.,  bank  stock.  Bank  v.  Holland,  99  Va.  495, 
39  S.  E.  126,  55  L.  R.  A.  155,  86  Am.  St.  Rep.  898,  note  7  Va.  Law  Reg. 
214.     See,  also.  Kirkland  v.  Brune,  31  Grat.  126. 

"Actual  Posscflslon."— Actual  possession  Is  an  essential  element 
of  title  under  this  .section,  and  cannot  be  interred  from  the  proof  of  an 
absolute  gift  originally  and  nothing  more.  Anglin  v.  Bottom,  3  Grat  1, 
overruling  Hansbroagb  v.  Thom,  3  Lelgl)  147.  Possession  meant  is  actual, 
abiding,  permanent  possession.  Durham  v.  Dunkly,  6  Rand.  135,  149, 
3  Min.  (2d  Ed.)  90,  91. 

A  verbal  gift  without  delivery  cannot  be  sustained,  even  where  the 
subject  of  the  gift  Is  in  the  possession  of  the  donee!  Yancy  v.  Field,  86 
Va.  762,  8  S.  B.  721;  Miller  v.  Jeffress,  4  Grat.  472.  And  so  a  parol  gift 
of  a  slave  to  a  son,  but  retaining  to  the  donor  a  life  interest,  passes  noth- 
ing to  the  son.     Anderson  v.  Thompson,  11  Leigh  439. 

Delivery. — Delivery  is  essential  as  to  gifts  inter  vivos;  and,  in  general, 
this  delivery  must  be  either  actual  (1.  e.,  delivery  by  the  donor  to  the 
donee,  or  to  some  one  for  him,  of  the  thing  given),  or  constructive  (1.  e., 
delivery.  In  same  manner,  of  the  means  of  obtaining  the  subject  of  the 
gift).  Spooner  v.  Hllbish,  92  Va.  333.  341,  23  S.  B.  751;  Yancy  v.  Field, 
85  Va.  760,  8  S.  E.  721;  Ewlng  v.  Swing,  2  Leigh  337;  Elam  v.  Keen,  4 
Leigh  333,  26  Am.  Dec.  322;  Lee  v.  Boak,  11  Grat,  182,  185;  Thomas  v. 
Lewis,  89  Va.  79,  15  S.  E.  389,  18  L.  R.  A.  170,  37  Am.  Sit.  Rep.  848; 
Morrison  v.  Grubb,  23  Grat.  342;  1  Va.  Law  Reg.  873,  874.  But  under 
this  section  it  is  a  question  whether  actual  delivery  of  goods  and  chattels 
is  required,  or  whether  actual  possession  may  result  from  constructive 
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delivery.  Thomas  v.  Lewis,  89  Va.  32,  73.  15  S,  E.  389,  18  L.  R.  A.  170. 
37  Am  St.  Rep.  848;  1  Va.  Law  Reg.  876. 

It  may  be  taken  as  settled  that  a  verbal  gift  of  chattels  does  not, 
without  delivery,  pass  the  property.     See  note,  11  Va.  Law  Reg.  770. 

"Residing  together." — The  provision  that  "If  the  donor  and  donee 
reside  together  at  the  time  of  the  gift,  possession  at  the  place  of  their 
residence  shall  not  be  a  sufficient  possession  within  the  meaning  of  this 
section,"  was  the  rule  in  the  case  of  a  parol  gift  of  a  slave  to  a  son  by 
father  when  they  resided  together.  Shirley  v.  Long,  6  Rand.  764;  Hunter 
V.  Jones,  Id.  541;  Slaughter  v.  Tutt,  12  I..eigh  147;  Tutt  v.  Slaughter,  5 
Grat.  864;  Thomas  v.  I^wis,  89  Va.  82,  15  S.  IS.  389,  18  L.  R.  A.  170.  37 
Am.  St.  Rep.  848.  And  since  this  statute  does  not  apply  to  choses  in 
action,  a  gift  by  husband  to  wife  of  bank  stock  is  good  though  they  were 
living  together.  Bank  v.  Holland.  99  Va.  496,  39  S.  E.  126,  55  L.  R.  A. 
155,  86  Am.  St.  Rep.  898. 

Parol  trusts  in  personalty. — This  section  does  not  forbid  the  creating 
of  a  valid  trust  by  parol  in  personalty  or  in  the  proceeds  of  real  estate. 
Riggan  v.  Riggan,  S3  Va.  78,  90,  24  S.  E.  920. 

Recordation  of  Deed. — Under  this  section,  a  deed  would  be  valid 
between  the  parties  without  beiug  recorded,  Henry  v.  Graves,  16  Grat. 
246;  but  it  must  be  recorded  to  bold  against  creditors,  etc.,  section  5194. 

Generally.^-Oift  by  parol,  once  consummated,  cannot  be  retracted. 
Brown  v.  Handley,  7  Leigh  119. 

For  discussion  of  the  question  whether  this  section,  as  it  formerly 
read,  applied  to  the  wife's  paraphernalia,  see  7  Va.  L.  R.  214. 

As  to  gifts  generally,  see  article  1  Va.  Law  Reg.  871-894;  3  Min. 
(2d  Ed.)  90  et  seq.;  note  to  Barker  v.  Barker,  2  Grat.  344,  Va.  Rep. 
Ann.;  also  Henry  v.  Graves,  16  Grat.  244;  Barton  L.  Pr.  (2d  Ed.)  864; 
15  Va.  Law  J.  7S7. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations, 
chapter  71,  section  1. 

Cited  but  not  construed.  Monarch  Laundry  v.  Westbrook,  109  Va. 
382,  63  S.  E.  1070. 

Sec.  5143.  When  person  not  named  a  party,  or  named  jointly 
with  others,  may  take  or  sue  under  instrument. — ^An  immediate 
estate  or  interest  in  or  the  benefit  of  a  condition  reppecting  any 
estate  may  be  taken  by  a  person  under  an  instrument,  although  he 
be  not  a  party  thereto ;  and  if  a  covenant  or  promise  be  made  for 
the  benefit,  in  whole  or  in  part,  of  a  person  with  whom  it  is  not 
made,  or  Mnth  whom  it  is  made  jointly  with  others,  such  person, 
whether  named  in  the  instrument  or  not,  may  maintain  in  his  own 
name  any  action  thereon  which  he  might  maintain  in  case  it  had 
been  made  with  him  only,  and  the  consideration  had  moved  from 
him  to  the  party  making  such  covenant  or  promise.  In  such  action 
the  covenantor  or  promisor  shall  be  permitted  to  make  all  defenses 
he  may  have,  not  only  against  the  covenantee  or  promisee,  but 
against  such  beneficiary  as  well.     (Code  1887,  §  2415.) 

Revisors'  Not«.^As  this  section  stood  before  the  revision  it  ap- 
plied only  to  a  covenant  or  promise  made  for  the  SOLE  BBNBFIT  OF  A 
PERSON.  It  wlU  be  observed  that  the  section  has  been  so  changed  as  to 
be  applicable  where  the  covenant  or  promise  Is  for  the  benefit,  IN  WHOLE 
OR  IN  PART,  of  a  person,  thereby  changing  the  law  in  this  respect.  No 
good  reason  was  perceived  for  limiting  the  relief  to  a  promise  for  the 
sole  beneflt  of  a  person. 

Section  2415  of  the  Gode  of  1887  was  under  review  In  the  case  of 
Newberry  v.  Newberry,  96  Va.  119,  27  S.  E.  899,  and  It  was  there  held 
that  if  the  covenant  was  Inter  partes  the  beneficiary  could  not  sue  unless 
expressly  named  or  pointed  out  by  the  Instrument.     In  4  Va.  Ijaw  Reg. 
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616.  It  is  suggested  that  the  plaintur  in  that  case  mii^t  have  sued  under 
section  2860  of  the  former  Code  (5768  of  ttils  Code),  which  gives  a 
right  of  action  in  liis  own  name  to  the  assignee  or  beneficial  owner  of  a 
chose  in  acUon,  As  the  latter  section  gives  a  right  of  action  to  the  bene- 
ficial  owner,  of  conrse  it  is  not  necessary  that  he  should  be  named  in  the 
fnatraatent,  but  it  is  simply  necessary  to  show  that  he  is  the  bwieflcial 
owner.  It  seemed  that  this  section  should  be  made  as  comprehensive 
as  section  5768,  above  referred  to,  and  no  good  reason  was  seen  why  the 
beneaclal  owner  should  be  named  in  or  pointed  out  by  the  Inatrummt. 
Hence,  the  words  "whether  named  in  the  instrument  or  not,"  found  In 
line  seven  of  the  text,  are  new.  Of  course,  if  the  beneficial  owner  i» 
allowed  to  sue,  the  promisor  or  covenantor  should  be  aUowed  all  de- 
fenses against  him-  This  is  provided  for  in  the  last  sentence  of  the 
section. 

Pleading  and  Practice. — It  Is  usual  when  an  action  Is  brought  In  the 
name  of  one  person  for  the  benefit  of  another  to  state  the  tact  in  the  body 
of  the  declaration,  or  by  endorsement  thereon,  or  on  the  writ.  But  this 
la  not  necessary.  Pates  v.  St.  Clair,  11  Grat.  22,  Hays,  &c.,  v.  Va.  Mut. 
Protection  Asso.,  76  Va.  228.  The  endorsement  may  be  made  any  time 
during  the  progress  of  the  suit,  and  even  upon  the  execution. 

Like  the  case  of  an  assigned  bond  or  note,  the  original  right  to  sue 
In  the  name  of  the  contracting  party  Is  not  destroyed  by  the  new  remedy 
allowed  by  this  statute,  but  on  the  contrary  remains  in  full  force.  Mutual 
B.  Life  Ins.  Co.  v.  Atwood's  Admx.,  24  Grat.  497. 

At  common  law,  upon  an  indenture,  action  can  be  brought  only  by 
the  parties  or  their  privies,  and  not  by  the  beneficiary,  though  mentioned 
expressly  In  the  Indenture.  Ross  v.  Milne,  12  Leigh  204,  37  Am.  Dec. 
646.  This  section,  however,  allows  the  beneficiary  to  sue  In  his  own  name. 
Jones  V.  Thomas,  21  Grat.  96;  4  Min.  (3d  Ed.)  460,  942;  2  Mln.  (4th  Ed.) 
832.     See,  also,  Stuart  v.  James  Co.,  24  Grat.  294,  and  note  Va.  Rep.  Ann. 

When  objection  for  want  of  proper  parties  may  be  taken.  Almond 
V.  Rothgeb,  1  Va.  Dec.  138. 

As  to  suit  by  assignees  or  beneficial  owners  of  bonds,  etc.,  in  their 
own  names,  see  section  6768. 

Interest  in  Insured  property. — ^Any  person  having  an  interest  In  prop- 
erty insured,  though  no  party  to  the  policy,  may  institute  and  maintain  an 
action  in  his  own  name  to  the  extent  of  the  loss  occasioned  him  by  its 
destruction.  Tllley  v.  Coun.  Fire  Ins.  Co.,  86  Va.  811,  11  S.  E.  120;  Clem- 
mitt  V.  N.  Y.  Life  Ins.  Co..  76  Va.  360. 

Assumption  of  Lien  on  I>and. — The  assumption  of  the  payment  of  a 
Hen  on  land  as  a  part  of  the  purchase  price  thereof,  for  which  the 
grantee's  Immediate  grantor  is  not  personally  bound.  Is  a  promise  for  the 
sole  benefit  of  the  holder  of  the  lien  within  the  meaning  of  this  section, 
and  may  be  enforced  by  such  holder  against  the  party  so  promising.  Caa- 
selman  v.  Gordon,  US  Va.  683,  88  S.  E.  68.  As  to  the  words  "in  whole 
or  In  part,"  now  appearing  In  the  section,  see  revisors'  note  above. 

Generally. — This  section  expressly  overturns  the  rule  of  Newberry  v. 
Newberry,  95  Va.  119,  27  S.  E.  S99,  to  the  etFect  that  In  order  for  one  not 
a  party  nor  a  prhT  to  such  party  to  sue  upon  an  indenture  or  deed  inter 
partes,  he  must  be  named  or  definitely  pointed  out  in  it  as  beneficiary. 

Under  this  section,  where  a  contract  with  city  for  the  construction  of 
sewer  required  city  to  deduct  from  amount  due  contractor  a  specified  sum 
for  each  day's  delay  in  completion  of  work  beyond  time  specified,  and  to 
pay  such  sum  to  engineer  employed  by  city  to  superintend  the  work,  the 
engineer  may  maintain  an  action  on  such  covenant  in  bis  own  name. 
City  V.  Potter.  122  Fed.  321,  68  C.  C.  A.  483. 

Cited  but  not  construed,  Amer.  Natl.  Bank  v.  Taylor,  112  Va.  1, 
70  S.  B.  634. 

See  Burks'  Pleading  and  Practice,  pp.  60,  109;  note  to  section  6661, 
taken  from  Mcllvane  v.  Big  Stone  Lumber  Co.,  106  Va.  613,  64  S.  E.  478; 
12  Va.  Law  Reg.  397. 
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For  full  discussion,  see  Howsmon  v.  Water  Co.,  119  Mo.  304,  24  S.  W. 
784.  23  L.  R.  A.  146.  41  Am.  St.  Rep.  654. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  2. 

Sec.  5144.  Wlien  legal  title  to  claim  or  chose  is  in  one  person  and 
beneficial  title  in  another,  latter  maj  maintain  suit  in  name  of  f onn- 
er  OT'  in  his  own  name. — ^When  the  legal  title  to  any  claim  or  chose 
in  action,  for  the  enforcement  of  the  collection  of  which  a  conrt 
of  equity  has  jurisdiction,  is  in  one  person  and  the  beneficial  eqnit- 
able  title  thereto  is  in  another,  the  latter  may  either  maintain  a 
snit  in  the  name  of  the  holder  of  the  legal  title  for  his  use  and 
benefit  or  in  Jiis  own  name  to  enforce  collection  of  the  same.  In 
either  ease  the  beneficial  equitable  owner  shall  be  deemed  the  real 
plaintiff  and  shall  be  alone  liable  for  costs.    (1897-8,  p.  437.) 

The  assignee  of  a  judgment  cannot  recover  from  sherilt  on  official 
bond  for  breach  of  duty  concerning  same  which  occurred  prior  to  assign- 
ment. Com.  T.  Wampler.  104  Va.  337.  61  S.  E.  737.  See  also  discussion, 
11  Va.  Law  Reg.  667,  867. 

Cited  but  not  construed,  Sweeney  v.  Foster.  112  Va.  499,  71  S.  B. 
648;  National  Exch.  Bank  v.  Preston,  2  Va.  Dec.  652,  33  S.  E.  646. 

Sea  5146.    Deeds  made  by  attorneys-in-fact^ — ^If,  in  a  deed  made 

by  one  as  attorney-in-fact  for  another,  the  words  of  conveyance  or 

the  signature  be  in  the  name  of  the  attorney,  it  shall  be  as  much  the 

principal's  deed  as  if  the  words  of  conveyance  or  the  signature 

were  in  the  name  of  the  principal  by  the  attorney,  if  it  be  manifest 

on  the  face  of  the  deed  that  it  should  be  construed  to  be  that  of  the 

principal  to  give  effect  to  its  intent.    (Code  1887,  §  2416.) 

Before  the  Code  of  1849,  when  this  statute  first  became  a  law.  deeds 
parporting  to  be  made  by  the  parties  as  attorneys  for  their  principals,  but 
which  were  executed  by  the  attorneys  in  their  own  names,  and  not  In  those 
of  their  principals,  were  held  inoperatlTe.  Martin  t.  Flowers,  8  Leigh 
158;  Shanks  v.  Lancaster,  5  Orat.  110,  50  Am.  Dec.  108;  Stinchcomb  v. 
Marsh.  15  Grat.  202,  210;  Bryan  v.  Stump,  8  Grat.  241,  56  Am.  Dec.  139. 

For  the  proper  manner  for  attorneys  in  faot  to  execute  deeds  in  pur- 
suance of  a  power  of  appointment,  as  the  law  was  before  this  section  was 
enacted,  see  Shanks  v.  Lancaster,  6  Orat.  110;  Bryan  v.  Stump,  8  Orat. 
241,  56  Am.  Dec.  139. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  3. 

See.  5146.  Estates  to  lie  in  grant  as  well  as  in  hverj. — ^All  real 
estate  shall,  as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery.  (Code  1887, 
§  2417.) 

This  sUtute.  called  "Statute  of  Grants,"  was  enacted  first  In  Code  of 
1849,  and  was  taken  from  8  &  9  Vict.  c.  106.  Carrington  v.  Ooddin,  13 
Grat.  600.  Before  the  Code  of  1849  both  a  deed  and  livery  of  seisin  were 
necessary  for  conveyance  of  freeholds,  except  in  case  of  conveyances  ope- 
rating under  the  statute  of  uses,  which  required  a  consideration.  Taking 
this  section  In  connection  with  section  5141,  It  is  seen  that  now  livery  of 
seisin  is  unnecessary  In  any  case.  The  conveyance  of  the  Immediate  free- 
hold may  be  by  simple  words  of  grant.  Lauck  v.  Logan,  45  W.  Va.  251, 
31  S.  B.  986;  4  Va.  Law  Reg.  777;  2  Min.  {4th  Ed.)  264,  669,  661.  779, 
826,  903;  4  Mln.  (3d  Ed.)  38,  41,  62. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  4. 

Sec.  6147.    Disposal  of  interest  in  real  estate;  estates  by  deed  may 
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commence  in  future;  executory  limitations  by  deed;  ronainder  over 
coupled  with  power  of  disposal  in  life  tenant  not  defeated  except  to 
the  extent  that  power  of  disposal  shall  have  been  exercised.— Any  in- 
terest in  or  claim  to  real  estate  maj'  be  disposed  of  by  deed  or  will. 
Any  estate  may  be  made  to  commence  in  future,  by  deed,  in  like 
manner  as  by  will;  and  any  estate  which  would  be  good  as  an  ex- 
ecutory devise  or  bequest,  shall  be  good  if  created  by  deed. 

If  any  interest  in  or  claim  to  real  estate  or  personal  property  be 
disposed  of  by  deed  or  will  for  life,  with  a  limitation  in  remainder 
over,  and  in  the  same  instrument  there  be  conferred  expressly  or 
by  implication  a  power  upon  the  life  tenant  in  his  life  time  or  by  will 
to  dispose  absolutely  of  said  property,  the  limitation  in  remainder 
over,  shall  not  fail,  or  be  defeated,  except  to  the  extent  that  the 
life  tenant  shall  have  lawfully  exercised  such  power  of  disposal ;  pro- 
vided, however,  that  a  deed  of  trust  or  mortgage  executed  by  the 
life  tenant  shall  not  be  construed  to  be  an  absolute  disposition  of 
the  estate  thereby  conveyed,  unless  there  be  a  sale  thereunder.  (Code 
1887,  §  2418;  1908,  p.  187.) 

Revlsor!)'  Note. — The  first  paragraph  of  this  section  is  section  iS418 
of  the  Code  of  1887,  without  change.  The  second  paragraph  Is  a  modifl- 
cation  of  the  amendment  of  1908  (Acts  1008,  p.  187),  the  primary  ob- 
ject of  which  was  to  abolish  the  doctrine  of  May  v.  Joynes,  ao  Gratt. 
682.  This  paragraph  Is  expressly  restricted  to  devises  and  bequests 
FOR  lilliTB,  with  absolute  power  of  disposition.  The  act  of  1008  did  not 
contain  the  words  "for  life,"  as  to  which  see  1  Minor  on  R«al  Ftop., 
section  868.  For  a  valaable  discussion  of  the  law  relating  to  the  doctrine 
of  May  T.  Joynes,  see  Graves'  Notes  on  Real  Prop.,  (New),  sections  iB42 
to  248. 

Interests  which  may  be  conveyed. — Under  this  section  every  con- 
ceivable interest  in  or  claim  to  real  estate,  present  or  future,  vested  or 
contingent,  and  however  acquired,  may  be  disposed  of  by  deed  or  will. 
Faulkner  v.  Davis,  IS  Grat.  674,  98  Am.  Dec.  698;  Young  v.  Young,  89 
Va.  675,  17  S.  E.  470,  23  L.  R.  A.  642;   4  Va.  Law  Reg.  646. 

Contingent  Remainders.— A  contingent  remainder  may  be  conveyed. 
Young  V.  Young,  89  Va.  675,  17  S.  E.  470,  23  L.  R.  A.  642. 

Where  under  a  will  three  brothers  took  jointly  a  fee  simple  estate 
in  certain  real  estate  with  a  limitation  on  the  share  of  each  over  to  his 
brother  if  he  died  before  Ihem  and  without  issue,  the  brothers  joined  in  a 
deed  to  the  property  to  a  third  party.  Held,  That  under  this  section  and 
sections  5163  and  5164,  the  third  person  took  an  absolute  fee  simple 
title.    Smith  V.  Smith,  112  Va.  617,  70  S.  E.  491. 

The  deed  of  a  debtor,  convoying  all  of  his  property,  real  and  per- 
sonal, to  a  trustee,  for  the  benefit  of  creditors,  passes  the  debtor's  Interest 
In  a  contingent  remainder.  Wilson  v.  Langhorne,  102  Va.  631,  10  Va. 
Law  Reg.  209,  47  S.  E.  871. 

Rights  of  Entrj'  or  Action. — ^An  interest  in  or  claim  to  land,  held  ad- 
vereely  by  another   (a  right  of  entry  or  of  action),  may  be  conveyed 
Carrington  v.  Gaddin,  13  Grat.  587;  Mustard  v.  Wohlford,  15  Grat.  329. 
76  Am.  Dec.  209. 

Before  the  first  paragraph  of  this  section  as  It  now  stands  went  Into 
efTect  (July  1,  1850),  the  bargainee  of  a"  party  not  in  possession,  actual 
or  constructive,  at  the  time  of  the  execution  of  the  deed,  could  not  main- 
tain ejectment  in  his  own  name,  at  least  against  the  party  In  adverse  pos- 
session of  the  land.  Tabb  v.  Balrd,  3  Call.  475;  Hopkins  v.  Ward,  6  Munf. 
38;  See  v.  Greenlee,  Id.  303;  Klncheloe  v.  Tracewells,  11  Grat.  587;  Early 
V.  Garland,  13  Grat.  1.  But  this  section  has  changed  the  common-law  rule 
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and  the  srsntee  may  maintain  an  action  ot  ejectment  therefor  in  bis  own 
name,  and  this  is  supposed  to  be  held  to  apply  to  transactions  anterior  as 
well  as  subsequent  to  the  statute.  Carrington  v.  Goddln,  13  Grat.  599; 
Mustard  v.  Wohlford,  15  Grat.  339;  2  Min.  (4th  Ed.)  642,  903. 

Execntory  Interests. — "The  provision  that  any  eBt%te  which  would 
be  good  as  an  executory  devise  or  bequest  shall  be  good  if  created  by 
deed  destroys  the  distinction  between  devises  and  deeds  as  to  the  validity 
of  executory  interests,  and  sanctions  the  doctrine  of  executory  devises  and 
bequests  as  equally  applicable  to  deeds;  thus  permitting  a  fee  on  a  fee 
by  way  of  deed,  and  validating  by  deed  without  uses  the  other  limitations 
which  w«re  formerly  void  except  when  found  in  a  will  or  in  a  deed  by 
way  of  use."     4  Va.  Law  Reg.  €46. 

•Former  and  present  mie  a»  to  limitation  over  after  absolute  power  of 
dlq>08lti<^. — Formerly  whenever  it  was  the  intention  of  the  testator  that 
the  devisee  should  have  an  unrestrained  power  of  disposition  over  the 
property  devised,  whether  such  Intention  was  expressed  or  necessarily 
implied,  a  limitation  over  to  another  was  void,  because  it  was  inconsistent 
with  and  repugnant  to,  the  estate  given  to  the  first  devisee,  although  the 
will  showed  that  it  was  the  testator's  intention  that  what  remained  of 
the  property  given  to  the  first  taker  should  go  to  another,  the  limitation 
over  failing  for  uncertainty.  May  v.  Joynes,  20  Grat.  692,  note  Va.  Rep. 
Ann.;  Parish  v.  Wayman,  91  Va.  436.  21  S.  B.  810,  note  1  Va.  Law  Reg. 
220;  Sbermer  v.  Shermer,  1  Wash.  266,  1  Am.  Deo.  460;  Rlddlck  v. 
Cohoon,  4  Rand.  547;  Madden  v.  Madden,  2  Leigh  377;  Burwell  v.  Ander- 
son, 3  Leigh  348;  Melson  v.  Cooper,  4  Leigh  409;  Brown  v.  George,  6  Grat. 
424;  Sprinkle  v.  Hayworth,  26  Grat.  384,  400;  Missionary  v.  Calvert,  32 
Grat.  357;  Carr  v.  Bffinger,  78  Va.  197;  Cole  v.  Cole.  79  Va.  251;  Hall  v. 
Palmer.  87  Va.  354,  12  S.  E.  618,  11  L.  R.  A.  610,  24  Am.  St.  Rep.  653; 
Bowen  v.  Bowen,  87  Va.  438,  12  S.  E.  885,,  24  Am.  St.  Rep.  664.  See, 
also,  2  Min.  (4th  Ed.)  251  et  seq.,  444,  1073;  Brown  v.  Strother,  102  Va. 
145;  14  Va.  L.  R.  161;  Avant  v.  Cook,  118  Va.  1,  86  S.  E.  903.  The 
object  of  the  amendment  of  1908  to  section  2418  of  the  Code  of  1887 
(corresponding  to  this  section)  was  to  change  the  doctrine  of  May  v. 
Joynes.  This  amendment,  while  the  subject  of  much  discussion  by  the 
legal  profession,  has  never  been  construed  by  the  Supreme  Court  of  Ap- 
peals. The  present  section  retains  the  amendment  of  1908  in  a  modified 
form,  as  to  which  see  revisors'  note  above. 

Generally. — Where  a  deed  conveys  property  in  fee  simple,  and  re- 
strains the  power  of  alienation,  the  latter  provision  is  void.  Blair  v.  Muse, 
83  Va.  238,  2  S.  E.  31. 

This  section  is  sufllcient  to  enable  a  life  tenant  and  contingent  re- 
maindermen fo  enter  into  a  valid  and  binding  contract  affixing  the  price 
at  which  the  land  held  by  them  shall  be  sold.  Heueer  v.  Belvin.  118  Va. 
StP,  87  S.  E.  594. 

On  this  section  generally,  see  2  Min.  (4th  Ed.)  421,  432,  451,  765. 
778,  90S. 

As  to  the  statute  of  pretensed  titleH,  repealed  by  the  Code  of  1849, 
see  2  Min.  (4th  Ed.)  640,  641,  and  cases  there  cited. 

Kor  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  5. 

For  comment  on  this  section  see  14  Va.  Law  Reg.  161,  492;  2  Minor 
(4th  Ed.)   421,  432.  451,  765,  778,  903. 

Sec.  5148.    Deed  good  for  grantor's  right;  operation  of  warranty. 

—A  writing  which  purports  to  pass  or  assure  a  greater  right  or 
interest  in  real  estate  than  the  person  making  it  may  lawfully  pass 
or  assure,  shall  operate  as  an  alienation  of  such  right  or  interest  in 
the  said  real  estate  as  such  parson  might  lawfully  convey  or  assure ; 
and  when  the  deed  of  the  alienor  mentions  that  he  and  his  heirs 
will  warrant  what  it  purports  to  pass  or  assure,  if  any  thing  de- 
scends from  him,  his  heirs  shall  be  barred  for  the  value  of  what  is  so 
descended  or  liable  for  such  value.  (Code  1887,  §  2419.) 
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WanWity. — Wnere  a  husband  conveys  the  property  of  his  wife  with 
warranty  against  the  claims  of  himself  and  his  heirs,  his  children,  deriving 
title  from  their  mother,  will  not  be  affected  by  the  warranty.  Urquhart 
V.  Clarke,  2  Hand.  649. 

The  proviaTon  that  "when  the  deed  of  the  alienor  mentions  that  he 
and  his  heirs  will  warrant  what  it  purports  to  pass  or  assure,  if  anything 
descends  from  him,  his  heirs  shall  be  barred  from  the  value  of  what  is 
so  descended  or  liable  for  such  value,"  changes  the  common  law  touching 
collateral  warranty.  And  this  provision  is  understood  to  apply  only  to 
capes  of  real  assets  descending  from  the  warranting  ancestor,  and  not 
to  personal  assets,  or  assets,  whether  personal  or  real,  accruing  from  him 
by  devise  or  bequest.  Norman  v.  Cunningham,  5  Orat.  64,  77,  83;  2  Min. 
(4th  Ed.)  712. 

Generally. — ^The  rule  stated  in  Pendleton  v.  Vandevler,  1  Wash.  388, 
as  well  as  the  one  in  Wiseley  v.  Findlay,  3  Rand.  361,  15  Am.  Dec.  712,  is 
in  accord  with  this  section. 

As  a  result  of  this  statute,  it  is  believed  that  no  forfeiture  can  in  any 
case  arise  from  a  particular  tenant  undertaking  to  alien  a  greater  estate 
than  he  possesses.     2  Min.  (4th  Ed.)  Ill,  263,  423,  474. 

Cited  but  not  construed  In  Va.  Coal  and  Iron  Co.  v.  Hylton,  115  Va. 
418,  79  S.  E.  337. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  7. 

Sec.  5149.  Words  of  limitation  dispenaed  with. — ^Where  any  real 
estate  is  conveyed,  devised,  or  granted  to  any  person  without  any 
words  of  limitation,  snch  devise,  conveyance,  or  grant  shall  be 
construed  to  pass  the  fee  simple  or  other  the  whole  estate  or  inter- 
est which  the  testator  or  grantor  had  power  to  dispose  of  in  such 
real  estate,  unless  a  contrary  intention  shall  appear  by  the  will, 
conveyance,  or  grant.     (Code  1887,  §  2420.) 

Common  law  changed. — Prior  to  1787,  when  the  original  of  this 
section  went  into  effect,  such  devise,  conveyance,  or  grant  as  is  contem- 
plated by  this  section  was,  at  common  law,  construed  to  pass  no  greater 
estate  than  one  for  the  life  of  the  grantor  or  testator,  and  the  reversion 
descended  to  the  heir  of  the  grantor  or  testator.  Markells  v.  Markells, 
32  Grat.  544,  557;  Kennon  v.  McRoberts,  1  Wash.  100,  101,  1  Am.  Dec. 
428;  Mooberry  v.  Marye,  2  Munf.  453;  2  Min.  (4th  Ed.)  916,  916. 

"Estate"  constrned  to  mean  fee  simple. — The  word  "estate"  in  a 
will  was  sufficient,  prior  to  1787,  to  pass  the  fee.  Davies  v.  Miller,  1  Call. 
127,  and  note  Va.  Rep.  Ann.  Likewise  the  words  "temporal  estate." 
Watson  v.  Powell,  3  Call  306.  See,  also,  Wyatt  v.  Sadler,  1  Munf.  537; 
Goodrich  v.  Harding,  3  Rand.  280,  where  "temporal  goods"  construed  a 
fee  simple. 

Effect  of  statute  construing  deed. — At  common  law,  in  case  of  re- 
pugnancy between  the  premises  and  the  habendum  in  deeds  to  natural  per- 
sons, the  latter  gave  way  to  the  former;  but  in  consequence  of  this  section 
the  whole  deed  must  be  looked  to  to  ascertain  and  give  effect  to  the  in- 
tention of  the  parties.  Humphrey  v.  Foster,  13  Grat.  653;  Mauzy  v. 
Mauzy,  79  Va.  538;  2  Min.  (4th  Ed.)  705. 

Application  of  statute. — The  statute  applies  to  a  deed  made  in  the 
execution  of  a  power.     Walke  v.  Moore,  95  Va.  729,  736,  30  S.  B.  874. 

A  remainder  to  "such  person  or  persons  as  shall  at  the  death  of  R. 
answer  the  description  of  heir  or  heirs  at  law  of  said  R.,  and  such  per- 
son or  persons  shall  take  said  land  as  purchasers,  and  not  by  inheritance," 
is  a  gift  in  fee  simple  by  implication,  under  the  act  of  1786  (in  effect 
1787),  and  a  fortiori  under  this  section.  Taylor  v.  Cleary.  29  Grat.  448. 
154,  461. 

"I  will  and  bequeath  to  my  son  George  the  Aud  Farm,"  gives  to 
George  an  estate  in  fee  simple  under  this  statute.  Wine  v.  Markwood. 
31  Grat.  43. 

Vm>  of  word  "Heirs." — Since  1787,  under  this  section,  the  word 
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"heirs"  has  not  been  necessary  to  create  an  estate  cl  Inheritance.  Daniel 
T.  Upscomb,  110  Va.  563,  66  S.  B.  850.     Annototed  16  Va.  Law  Reg.  44. 

Wor^  of  Reserration. — It  has  been  seriously  questioned  whether 
this  section  changes  the  common  law  rule  as  to  words  of  limitation  in  the 
case  of  reservations.  1  Minor  Real  Property,  section  160.  In  this  connec- 
Uon  see  Amer.  Natl.  Bank  v.  Taylor,  112  Va.  1,  70  S.  E.  534,  where  the 
question  is  considered  but  not  decided  whether  a  reservation  does  not 
come  under  the  words  of  section  5159  which  treats  of -real  estate  "con- 
veyed or  devised"  to  husband  and  wife. 

General!}-.^ — Statute  followed  in  Little  v.  Bowen,  76  Va.  724,  728. 
See.  also,  Humphrey  v.  Foster,  13  Qrat.  653. 

For  history  of  statute,  see  2  Min.  (4th  Ed.)  916;  also  Id.  pp.  454, 
705.  915. 

Compare  with  section  5162. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71.  section  8. 

Sec.  5160.  Fee  tail  converted  into  fee  simple. — ^Every  estate  in 
lands  so  limited,  that,  as  the  law  was  on  the  seventh  day  of  October 
in  the  year  seventeen  hundred  and  seventy-six,  such  estate  wonld 
have  been  an  estate  tail,  .shall  be  deemed  an  estate  in  fee  simple; 
and  every  limitation  upon  such  an  estate  shall  be  held  valid,  if  the 
same  would  be  valid  when  limited,  upon  an  estate  in  fee  simple, 
created  by  technical  language.    (Code  1887,  §  2421.) 

History  of  section. — The  first  act,  the  aim  of  which  was  to  abolish 
estates  tali,  was  the  act  of  October  7,  1776.  This  was  defective,  in  that 
it  applied  only  to  estates  tail  In  possession,  and  those  in  reversion  or  re- 
mainder, after  the  determination  of  an  estate  for  life  or  lives,  or  any  lesser 
estate,  but  not  to  those  in  reversion  or  remainder  after  a  fee  tail.  Roy 
V.  Gamett,  2  Wash.  9,  35.  Therefore,  In  1785,  another  act  was  passed 
substantially  the  same  as  this  section,  abolishing  all  estates  tail.  2  Min. 
(4th  Ed.)  96,  464. 

Role  of  conatmctlon  of  wills  not  changed  by  th!a  section. — In  con- 
struing a  will  made  since  the  act  of  1776,  courts  are  to  be  governed  by 
the  rules  of  construction  which  prevailed  before  that  act,  notwithstand- 
ing the  reason  on  which  some  of  the  rules  were  founded  was  done  away 
with  by  the  abolition  of  estates  Uil.  Tate  v.  Tally,  3  Call  354;  Jiggetts  v. 
Davis,  1  Leigh  423;  Ball  v.  Payne,  6  Rand.  73;  Bramble  v.  Billups,  4 
Leigh  90;  2  Min.  (4th  Ed.)  464. 

Prrsiunption  is  against  the  intention  to  create  estate  talL — Since 
the  act  of  1776  it  is  not  to  be  supposed  that  a  man  intended  to  convey  an 
estate  tail  unless  plain  and  unequivocal  words  are  used,  such  as  would 
of  themselves  create  a  fee  tail,  without  resorting  to  Implication.  Smith  v. 
Chapman,  1  Hen.  &  M.  240,  302;  Taylor  v.  Cleary,  29  Grat.  448;  Walker 
V.  Lewis.  90  Va.  581,  19  S.  B.  258;  2  Min.  (4th  Ed.)  465. 

Remainder  after  estates  tall — Old  doctrine— Before  1820  words  re- 
ferring to  the  death  of  a  person  without  issue,  unexplained  by  the  context, 
and  whether  applied  to  real  or  personal  estate,  were  construed  to  import  a 
general,  indefinite  failure  of  issue.  Tinsley  v.  Jones,  13  Grat.  289;  Moore 
V.  Brooks,  12  Grat.  135.    But  see  section  6151  and  4  Va.  Law  Reg.  652. 

Therefore  before  1820  a  devise  to  A.,  and  if  he  die  without  issue  then 
^,*i?'**^  *  devise  of  an  estate  Uil  to  A.,  raised  by  Statutes  of  1776  and 
1785  converting  esutes  Uil  into  a  fee  simple.  It  was  held  that  all  re-' 
malnders,  both  contingent  and  vested,  after  esUtes  tail,  were  utterly 
Barred  by  said  acte,  whether  created  before  or  after  the  enactment  of  the 
law^  This  is  the  doctrine  of  Carter  v.  Tyler,  1  Call  165.  See,  also.  Hill 
I  S'"!?^'  ^  °*"  '*^=  '^"*«  "■  '^*"y'  W-  354;  Eldridge  v.  Fisher,  1  Hen. 
«  M.  659;  Smith  v.  Chapman,  Id.  300;  Bramble  v.  Billups,  4  Leigh  90; 
l^Z-  ^^n'l®",;,^  ^^^^  **^'"  Callis  v.  Kemp,  11  Grat.  78;  Hood  v.  Haden. 
tijv.*-,,^P^U^°'''®y  ^-  ^°^^'  13  Orat.  289;  Thomason  v.  Anderson,  4 
nt«.v.^^^L?*"^  "■  G"leBpie,  5  Rand.  273;  Broaddus  v.  Turner,  Id.  308; 
Orifflth  V.  Thomson,  1  Leigh  821;  Callava  v.  Pope.  3  Leigh  103;  Deane  v. 
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Hansford,  9  Leigh  253;  Nowlln  v.  Winfree,  8  Orat.  346;  Jlggetts  v.  Davis, 
1  Leigh  368.     See,  also,  4  Va.  Law  Reg.  664. 

Same — Present  doctrine. — But  this  doctrine  of  Carter  v.  Tyler  is  ob- 
viated by  the  provision  In  effect  January  1,  1820,  that  "every  limitation 
upon  such  estate  shall  be  held  valid  if  the  same  would  be  valid  when 
limited  upon  an  estate  In  fee  simple  created  by  technical  language,"  2  MIn. 
(4th  Ed.)  460,  461;  and  section  5151  removes  from  the  limitation  to 
B.  the  objection  of  remoteness.  As  to  effect  of  the  legislation  of  1820 
upon  such  a  devise  as  the  one  above,  see  2  Min.  (4th  Ed.)  458  et  seq.; 
4  Va.  Law  Reg.  654  et  seq.;  Id.  805;  5  Va.  Law  Reg.  67-91 — where  all 
the  Virginia  cases  are  collected  and  discussed. 

Application  of  statute. — Devise  to  daughter  during  her  life,  and  after 
her  death  to  the  lawful  issue  of  her  body,  created  in  daughter  an  estate 
tail,  raised  by  this  section  to  fee  simple,  and  the  addition  "to  them  and 
their  heirs  and  assigns  forever"  does  not  defeat  the  rule.  Hall  ▼.  Smith, 
25  Grat.  72;  Moore  v.  Brooks,  12  Grat.  135;  Tidball  v.  Lupton,  1  Rand. 
194. 

A  devise  of.  lands  to  one  for  life,  and  after  his  death  to  his-  sons  and 
their  heirs  forever,  to  be  equally  divided  among  them,  but,  in  case  of  his 
dying  without  leaving  a  son  or  son's  son  who  can  take,  then  to  other 
designated  persons,  did  not,  under  rule  in  Shelley's  case,  create  a  fee 
tall  in  the  first  devisee.  Walker  v.  Lewis,  90  Va.  678,  19  S.  E.  268;  Taylor 
V.  Cleary,  29  Grat.  448. 

The. devise  to  trustees  of  a  separate  estate  in  slaves,  in  trust  for  the 
use  and  benefit  of  a  married  womah  or  her  heirs,  is  a  devise  of  the  ab- 
solute interest,  and  the  bequest  over  was  void.  Nixon  v.  Rose,  12  Grat. 
425. 

*  See  notes  to  sections  5151,  .6152. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 71,  section  9. 

Sec,  5151.    What  limitations  arei  valid. — Every  limitation  in  any 

deed  or  will  contingent  upon  the  dying  of  any  person  without  heirs, 

or  heirs  of  the  hody,  or  issue,  or  issue  of  the  hody,  or  children,  or 

offspring  or  descendant,  or  other  relative,  shall  be  construed  a 

limitation,  to  take  effect  when  such  person  shall  die  not  having 

such  heir  or  issue,  or  child  or  offspring,  or  descendant^  or  other 

relative,  as  the  case  may  be,  living  at  the  time  of  his  death,  or  born 

to  him  within  ten  months  thereafter,  unless  the  intention  of  such 

limitation  be  otherwise  plainly  declared  on  the  face  of  the  deed  or 

will  creating  it.     (Code  1887,  §  2422.) 

Definite  and  indefinite  faUnre  of  Issae. — Before  1820  words  referring 
to  the  death  of  a  person  without  issue,  unexplained  by  the  context,  and 
whether  applied  to  real  or  personal  estate,  were  construed  to  Import  a 
general  indefinite  failure  of  issue.  Tinsley  v.  Jones,  13  Grat.  289;  Moore 
V.  Brooks,  12  Grat.  135, 

As  to  distinction  between  definite  and  indefinite  failure  of  issue,  see 
footnote,  4  Va.  Law  Reg.  647;  2  Min.  (4th  Ed.)  440-443. 

Common  law  rule  clumged. — ^The  purpose  of  this  section  is  to  effec- 
tuate the  intention  of  the  testator  by  rendering  valid  limitations  which 
would  have  been  otherwise  invalid  as  violative  of  the  rule  against  per- 
petuities. Since  January  1,  1820,  words  which  had  previously  been  con- 
strued to  mean  an  indefinite  failure  of  issue  are  now  construed  to  mean 
a  definite  failure  of  issue  and  the  limitations  founded  thereon  are  no 
longer  void  for  remoteness.  Daniel  v.  Lipscomb,  110  Va.  663,  66  S.  E. 
850;  see  anno,  to  this  case  16  Va.  Law  Reg.  44. 

By  this  section  the  common-law  presumption  of  an  indefinite  failure 
of  issue  was  altered,  and  the  presumption  of  a  definite  failure  was  made 
to  take  its  place.     4  Va.  Law  Reg.  652. 

Generally. — A  provision  that  "it  is  my  will  that  If  any  of  my  chil- 
dren die  without  heirs,  for  their  part  to  be  equally  divided  amongst  all 
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my  children  then  living,"  is  a  valid  executory  bequeet,  as  it  was  to  take 
effect  in  the  lifetime  of  a  person  or  persons  In  being  at  the  time  of  the 
testator's  death,  the  word  "heirs"  meaning  issue.  Norris  v.  Johnston,  17 
Grat.  8. 

See,  also,  notes  to  sections  5150,  5152. 

Discussed,  13  Va.  Law  J.  89,  406,  253;  4  Va.  Law  J.  195. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71.  section  10. 

Sec.  5162.  Effect  of  estate  of  freehold  to  one  with  limitation  over 
by  way  of  remainder  to  heirs,  etc. ;  mle  in  Shelley's  case  abolished. 
— Wherever  any  person,  by  deed,  will,  or  other  writing,  takes  an 
estate  of  freehold  in  land,  or  takes  such  an  estate  in  personal  prop 
erty,  as  would  be  an  estate  of  freehold,  if  it  were  an  estate  in  land, 
and  in  the  same  deed,  will,  or  writing,  an  estate  is  afterwards  lim- 
ited by  way  of  remainder,  either  mediately  or  immediately,  to  his 
heirs,  or  the  heirs  of  his  body,  or  his  issue,  the  words  "heirs^" 
"heirs  of  his  body,"  and  "issue,"  or  other  words  of  like  import 
used  in  the  deed,  will,  or  writing  in  the  limitation  therein  by  way 
of  remainder,  shall  not  be  construed  as  words  of  limitation  carrying 
to  such  person  the  inheritance  as  to  the  land,  or  the  absolute  estate 
as  to  the  personal  property,  but  they  shall  be  construed  as  words  of 
purchase,  creating  a  remainder  in  the  heirs,  heirs  of  the  body,  or 
issue.     (Code  1887,  §  2423.) 

Uistory  of  statnte — Change  by  Code  of  1887. — ^The  first  statute  es- 
saying to  abolish  the  rule  in  Shelley's  case  was  contained  in  the  Code  of 
1849,  and  continued  unchanged  until  the  Code  of  1887. 

Previous  to  Code  of  1887,  the  statute  applied  only  where  a  remain- 
der was  vested  in  the  heirs  of  the  first  taker,  i.  e.,  where  the  grantor  was 
competent  to,  and  actually  did,  vest  in  the  heirs  a  remainder  in  fee  simple 
after  an  estate  for  the  ancestor's  life.  Hood  v.  Haden,  82  Va.  588.  The 
statute  was  not  applicable  where  the  limitation  was  to  the  ancestor  for 
the  life  of  another,  nor  for  any  other  freehold  estate  save  for  his  own 
life.  But  the  present  statute  obviates  the  Incongruity,  being  co-ordinated 
with  the  rule  itself.  2  Min.  (4th  Ed.)  412;  Burks'  Address  in  Barton, 
L.  Pr.  (2d  Ed.)  1371. 

"Heirs,"  etc. — ^When  wordls  of  purchase  and  when  of  limitation. — 

Before  the  abolition  of  the  rule  in  Shelley's  case,  in  case  of  a  devise  to  B. 
for  life  and  to  the  heirs  of  B.  lawfully  begotten  (or  similar  words)  the 
words  "heirs  of  B.  lawfully  begotten"  (and  similar  words)  were  held  to 
be  words  of  limitation,  and  B.  took  the  whole  interest.  Moore  v.  Brooks, 
12  Grat.  135;  Self  v.  Tune,  6  Munf.  470;  Bells  v.  Gillespie,  6  Rand.  273; 
Broaddus  v.  Turner,  Id.  308;  Griffith  v.  Thomson,  1  Leigh  321;  Callava 
v.  Pope,  3  Leigh  103;  Deane  v.  Hansford,  9  Leigh  253;  Nowlin  v.  Win- 
free,  8  Grat.  346;  which  cases  overruled  Timberlake  v.  Graves,  6  Munf. 
174;  Gresham  v.  Greeham,  Id.  187;  James  v.  McWilllams,  Id.  301;  Cordle 
V.  Cordle,  Id.  455;  Didlake  v.  Hooper,  Gilmer  194.  But  it  was  also  held 
that  the  word  "heirs"  as  well  as  "issue"  may  be  construed  a  word  of  pur- 
chase, as  descriptive  of  the  person  to  take,  if  that  shall  appear  to  be  the 
Intention  of  the  testator,  and  is  not  necessarily  a  word  of  limitation.  Tid- 
ball  v.  Lupton,  1  Rand.  197;  Warner  v.  Mason,  5  Munf.  242;  Roy  v.  Gar- 
nett,  2  Wash.  9. 

.  For  example,  before  the  abolition  of  the  rule  in  Shelley's  case,  a  deed 
to  "R.  for  life,  and  after  his  death  to  such  person  or  persons  as  shall  at 
that  time  answer  the  description  of  the  heir  or  heirs  at  law  of  the  said 
H..  and  such  person  or  persons  shall  take  as  purchasers  under  this  deed, 
»nd  not  as  heirs  of  said  R.,"  was  not  under  the  rule  In  Shelley's  case. 
Decauee  the  term  used  to  describe  heirs  was  a  designation  of  particular 
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neraoM  and  not  used  In  the  technical  sense  as  a  word  of  Inheritance; 
thwetoVR  took  b^  a  Ute  estate,  while  the  persons  answering  to  the 
description  Of  heirs  at  law  of  R.  took  as  purchasers  a  remainder  at  com- 
mon law  for  life:  but  by  act  of  1785  «l'«P^°«*?.f ^"''jTorat  4^  aS 
(section  5149).  remainder  In  fee.  Taylor  v.  Cleary.  29  Grat  <"•  |«»« 
so  while  In  a  will  the  word  "son"  may  be  used  as  a  word  of  limitation 
ft  is  4n  its  technical  sense,  a  word  of  purchase,  and  is  P7«"'^»''!^«°  ««f 
unless  there  Is  something  In  the  context  to  show  the  contrary.  Walker  v. 
Lewis    90  Va.  581.  19  S.  B.  258;  Moon  T.  Stone,  19  Grat.  130,  242. 

As  to  words  of  purchase  generally,  see  footnote  to  Smith  v.  Chapman, 

1  Hen.  &  M.  240,  Va.  Rep.  Ann.  .         „    ,*„h«„«      m«w 

Rule  in  Shelley's  case  did  not  apply  to  executory  Umltatloiis.  Haw- 
thorne T.  Beckwlth,  89  Va.  786,  17  S.  E.  241;  2  Mln.  (4th  Ed.)  437. 

Previous  to  the  abolition  of  the  rule  In  Shelley's  case  a  devise  to  a 
daughter  of  an  estate  for  life,  with  a  remainder  to  her  issue  In  fee,  and  in 
default  of  issue  with  limitation  over  to  his  own  heirs,  gave  undAr  Code  ol 
1819  an  estate  tail,  converted  by  statutes  of  1776  and  1785  (section  5150) 
Into  a  fee  simple;  but  the  fee  was  determinable  by  her  death  without  Issue 
then  living,  with  a  limitation  to  the  person  who  was  testator's  heir  at  the 
time  of  his  death.    Stokes  v.  Van  Wyck.  83  Va.  724,  3  S.  E.  387. 

A  loan  of  slaves  to  a  daughter  during  her  natural  life,  and  to  her  heirs 
lawfully  begotten  of  her  body,  "and  should  my  daughter  dispose  or  atr 
tempt  to  alienate  the  slaves,  etc.,  her  title  shall  cease;  and  I  direct  my 
executors  to  take  them  into  possession;  and  in  such  case,  after  her  decease, 
they  and  their  increase  to  be  divided  among  her  children,  If  any  living; 
otherwise  to  be  divided  among  my  children."  Held,  the  daughter  took 
but  a  life  estate  In  the  slaves,  and  her  children  took  remainder  as  pur- 
chasers under  the  will.  Pryor  v.  Duncan,  6  Grat.  27.  But  the  above  de- 
cision was  rendered  upon  the  ground  that  although  the  words  "heirs  law- 
fully begotten"  were  used  in  one  clause,  the  whole  context  showed  that 
the  words  were  not  used  in  their  legal  and  primary  sense,  but  descriptive 
ol  another  class  of  persons  pointed  out  In  the  following  clause  as  the 
children  of  the  first  taker.    Moore  v.  Brooks,  12  Grat  149. 

New  estate  created  In  heirs,  etw.,  livliig  at  testatojOs  death. — After  a 
bequest  or  devise  of  an  estate  for  the  life  of  the  first  taker,  words  of  sur- 
vivorship in  a  will  are  always  to  be  referred  to  the  period  ol  the  tes- 
tator's death,  when  no  special  intent  appears  to  the  contrary.  Cheatham 
V.  Gower.  94  Va.  386,  26  S.  E.  853;  Hansford  v.  Elliott,  9  Leigh,  79;  Mar- 
tin V.  Kirby,  11  Grat.  67;  Stone  v.  Lewis,  84  Va.  474,  5  S.  B.  282;  Sellers 
V.  Reed.  88  Va.  377,  13  S.  E.  754;  Glsh  v.  Moomaw.  89  Va.  347,  16  S.  B. 
868;  Chapman  v.  Chapman,  90  Va.  409.  18  S.  E.  913;  Crews  v.  Hatcher, 
91  Va.  382.  21  8.  E.  811 ;  Stanley  v.  Stanley.  92  Va.  534.  24  S.  B.  229. 
But  see  sections  5242.  5243.  for  pretermitted  children. 

Generally. — Under  section  5147  as  It  now  stands  a  limitation  over 
after  a  life  estate  with  power  of  disposition  in  the  life  tenant  is  valid. 
See  that  section  and  notes  appended. 

Cited  In  King  v.  Johnson,   117  Va.   49,  83  S.  B.   1070;   Halsey  v. 
Fulton,  119  Va.  571,  89  S.  E.  912. 

Discussed.  2  Va.  Law  J.  2.'J7;  7  Va.  Law  J.  577;  14  Va.  Law  J.  81. 

FoV  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 71,  section  11. 

Sec.  5153.  When  contingent  remainder  not  to  faiL — A  contingent 
remainder  shall  in  no  case  fail  for  want  of  a  particular  estate  to 
support  it.    (Code  1887,  §  2424.) 

See  2  Min.  (4th  Ed.)  394. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  12. 

Sec.  5164.    When  remainders  not  defeated. — The  alienation  of  a 

particular  estate  on  which  a  remainder  depends,  or  the  union  of 

such  estate  with  the  inheritance  by  purchase  or  descent,  shall  not 
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operate,  by  merger  or  otherwise,  to  defeat,  impair,  or  otherwise 
afifect  such  remainder.    (Code  1887,  §  2425.) 
See  2  Mln.  (4th  Bd.)  394. 

Sec.  6166.   In  what  conTeyances,  possession  transferred  to  the  use. 

— ^By  deed  of  bargain  and  sale,  or  by  deeds  of  lease  and  release,  or 
by  covenant  to  stand  seized  to  the  use,  or  deed  operating  by  way  of 
covenant  to  stand  seized  to  the  use,  the  possession  of  the  bargainor, 
releasor,  or  covenantor,  shall  be  deemed  transferred  to  the  bargainee, 
release,  or  person  entitled  to  the  use,  for  the  estate  or  interest 
which  such  person  has  in  the  use,  as  perfectly  as  if  the  bargainee, 
releasee,  or  person  entitled  to  the  use,  had  been  enfeoffed  with 
livery  of  seisin  of  the  land  intended  to  be  conveyed  by  such  deed 
or  covenant.    (Code  1887,  §  2426.) 

History  of  naes. — ^As  to  the  origin,  nature,  and  history  of  uses  prior 
to  St.  27  Hen.  VIII,  c.  10,  nsually  called  the  "Statute  of  Uses,"  see  2  Min. 
(4th  Ed.)  204  at  seq. 

Scope  ot  the  law. — ^This  section  embraces  only  those  conveyances 
which  operate  without  transmutation  of  possession,  and  therefore  does  not 
apply  to  uses  created  by  devise.  Base  v.  Scott,  2  Leigh  366.  And  so  a 
feoffment  to  A.,  to  the  use  of  B.,  vests  only  an  equitable  estate  In  B.,  which 
this  section  does  not  execute.  Jones  v.  Tatum,  19  Grat.  732;  2  Min.  (4th 
Ed.)  823,  824;  Id.  216-217. 

Ooparceners  may  convey  to  one  another  by  bargain  and  sale.  2  Min. 
(4tb  Ed.)   606. 

Under  this  section,  can  a  use  be  raised  In  favor  of  one  not  within  the 
consideration?     2  Min.  (4th  Ed.)  170. 

Defective  deed  of  feoffment  may  operate  under  this  section. — A  deed 
being  defective  as  a  feoffment,  for  want  of  proof  of  livery  of  seisin,  may 
operate  as  a  covenant  to  stand  seised  to  use,  and  as  such  to  pass  title  to 
the  grantee,  for  the  use  is  executed  into  possession  by  the  force  of  this 
section.    Rowlett  v.  Daniel,  4  Munf.  473. 

OMisidemtlon  to  support  a  conveyance— Husband  and  wife. — In  case 
of  a  deed  operating  as  a  covenant  to  stand  seised  to  the  use,  the  con- 
nection between  husband  and  wife,  or  wife  and  husband,  is  a  sufficient  con- 
sideration to  support  the  conveyance,  and  if  this  connection  appears  in  the 
deed  that  is  sufficient.     Ware  v.  Cary,  2  Call  263. 

Generally. — After  executing  a  deed  operating  by  way  of  covenant  to 
stand  seised  to  use,  the  grantor  cannot,  by  a  decree  to  a  third  person, 
convert  his  own  possession  into  a  possession  adverse  to  that  of  the  grantee. 
Rowlett  V.  Daniel,  4  Munf.  473. 

Many  conveyances  intended  to  operate  under  the  statute  of  uses, 
which  for  want  of  some  requisites  cannot  take  effect,  are  effective  under 
(ihe  statute  of  grants.  Section  5146;  Rowlett  v.  Daniel,  4  Munf.  473; 
Watts  V.  Cole.  2  Leigh  663;  2  Min.  (4th  Ed.)  827. 

For  uses  created  by  other  conveyances  than  the  three  mentioned  lii 
the  statute,  constituting  examples  of  direct  trusts,  and  cognizable  only  in 
a  court  of  equity,  see  2  Mln.  (4th  Ed.)  217. 

On  the  section  generally,  see  2  Mln.  (4th  Ed.)  213,  823;  as  to  con- 
ditional limitations,  see  2  Mln.  (4th  Ed.)  270;  as  to  executory  limitations, 
see  2  Min.  (4th  Ed.)  430. 

Compare  with  section  5146. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 71,  section  14. 

Sea  6166.  Deed  of  release  effectuaL — ^Every  deed  of  release  of 
any  estate  or  interest,  capable  of  passing  by  deeds  of  lease  or  release, 
shall  be  as  effectual  for  the  purposes  therein  expressed,  without  the 
execution  of  a  lease,  as  if  the  same  had  been  executed.  (Code  1887, 
§  2427.) 

See  2  Mln.  (4th  Ed.)  783-789,  826;  see  Qregory's  Forms.  No.  526. 
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Sec.  6167.  Estates  in  trust  to  be  subject  to  debts  of  ben^ciaxies; 
exception. — Estates  of  every  kind,  holden  or  possessed  in  trust,  shall 
be  subject  to  debts  and  charges  of  the  persons  to  whose  use  or  to 
whose  benefit  they  are  holden  or  possessed,  as  they  would  be  if  those 
persons  owned  the  like  interest  in  the  things  holden  or  possessed,  as 
in  the  uses  or  trusts  thereof ;  but  any  such  estate,  not  exceeding  one 
hundred  thousand  dollars  in  actual  value,  may  be  holden  or  pos- 
sessed in  trust  upon  condition  that  the  corpus  thereof  and  income 
therefrom,  or  either  of  them,  shall  be  applied  by  the  trustee  to  the 
support  and  maintenance  of  the  beneficiaries  without  being  subject 
to  their  liabilities  or  to  alienation  by  them ;  but  no  such  trust  shall 
operate  to  the  prejudice  of  any  existing  creditor  of  the  creator  of 
such  trust.    (Code  1887,  §  2428.) 

Revisors*  Note. — Tlie  latter  part  of  this  section  is  new,  and  tlie 
effect  of  It  is  to  permit  spendthrift  trusts  to  the  extent  stated.  See,  In 
this  connection,  Garland  v.  Garland,  87  Va.  758,  13  S.  E.  478,  and 
Hutchinson  v.  Maxwell,  100  Va.  169,  40  S.  B.  655.  The  latter  case 
criticises  the  former.  There  is  must  to  be  said  both  for  and  againiit 
spendthrift  trusts.  The  revisors  were  of  opinion  that  these  trusts  should 
be  permitted  to  a  limited  extent.  Existing  creditors  of  the  creator  of  the 
trust  are  of  course  protected. 

Judgment  creditor  has  lien  upon  equitable  estate  of  debtor.— A  Judg- 
ment creditor  has  a  lien  in  equity  on  the  equitable  estate  of  the  debtor  in 
the  same  manner  that  at  law  he  has  a  lien  upon  his  legal  estate.  Coutts 
V.  Walker,  2  Leigh  268;  Haleys  v.  Williams,  1  Leigh  140,  19  Am.  Dec. 
743;  Withers  v.  Carter,  4  Grat.  407,  417,  50  Am.  Dec.  78;  Findlay  v. 
Toncray.  2  Rob.  377.  Therefore,  if  a  condition  is  annexed  to  an  equitable 
life  estate  that  it  shall  not  be  liable  for  the  owner's '  debts,  it  is  a  void 
oonditlon.  Hutchinson  v.  Maxwell,  100  Va.  169,  173,  179,  40  S.  E.  655, 
67  L.  R.  A.  384,  93  Am.  St.  Rep.  944,  criticising  Garland  v.  Garland,  87 
Va.  758,  13  S.  E.  478,  13  L.  R.  A.  212,  24  Am.  St.  Rep.  682.  See.  also  7 
Va.  Law  Reg.  796.  But  as  to  spendthrift  trusts,  see  present  section  and 
revisers'  note.  Tangible  personal  property  in  which  execution  debtor 
has  only  an  equitable  interest  may  nevertheless  be  levied  on  for  the  satis- 
faction of  a  fieri  facias.     Section  6486. 

Generally. — See  Burks'  Pleading  apd  Practice,  p.  642. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 71,  section  16. 

Sec.  6168.    Ourtef^  and  dow«r  of  trust  estate. — ^Where  a  person, 

to  whose  use,  or  in  trust  for  whose  benefit  another  is  seized  of  real 

estate,  has  such  inheritance  in  the  use  or  trust  as,  if  it  were  a  legal 

right,  would  entitle  such  person's  husband  or  wife  to  curtesy  or 

dower  thereof,  such  husband  or  wife  shall  have  curtesy  or  dower 

of  the  said  estate.    (Code  1887,  §  2429.) 

Object  of  section. — The  manifest  object  of  this  section  (in  force  since 
January  1,  1787)  was  to  abolish  the  common-law  rule  that  a  widow  could 
not  be  endowed  in  her  husband's  trust  or  equitable  estate,  and  to  confer 
upon  her  the  same  right  of  dower  in  such  estate  as  if  it  were  bis  legal 
estate.  James  v.  Upton,  96  Va.  301,  31  S.  E.  255;  Wilson  v.  Davisson. 
2  Rob.  384.  405;  2  Min.  (4th  Ed.)  141;  Claiborne  v.  Henderson,  3  Hen. 
&  M.  322. 

Dower  In  incomplete  equitable  estate  as  well  as  in  perfect  trusts.^ 
Not  only  is  the  widow  entitled  to  dower  where  the  husband  has  a  rerfeet 
equity,  1.  e.,  where  he  has  paid  the  entire  purchase  price,  so  that  a  court 
of  equity  would  compel  a  conveyance  of  the  legal  title  (Rowton  v.  Row- 
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ton,  1  Hen.  &  M.  92) ;  but  she  is  also  entitled  to  dower  where  the  husband 
has  aliened  the  land  before  acquiring  the  legal  title  or  paying  the  entire 
pordiase  price  (Jaraes  t.  Upton,  96  Va.  303,  31  8.  E.  255). 

Therefore  where  a  hunband  enters  into  an  agreement  tor  the  pur- 
chase of  land,  takes  possession  and  pays  part  of  the  purchase  price,  he  is 
beneficially  seised  to  the  extent  that  he  has  paid  the  purchase  price, 
although  he  has  not  acquired  the  legal  title;  and  bis  widow  is  entitled, 
under  this  section,  to  dower  In  the  land,  subject  to  the  lien  upon  It  for 
the  unpaid  purchase  price,  whether  he  died  possessed  of  the  land  or  had 
aliened  it  during  the  coverture  without  her  concurrence.  In  the  mode  pre- 
scribed by  law.  In  latter  case  provisions  of  section  5128  apply.  James 
T.  Upton,  96  Va.  296,  31  S.  E.  255. 

Equitable  estates  may  be  contracted  tor  by  Terbal  agreement. — 
Under  this  section  the  widow  is  entitled  to  dower  in  an  equitable  estate  In 
fee  simple  contracted  by  verbal  agreement  to  be  conveyed  to  her  late 
husband.     Rowton  v.  Rowtou,  1  Hen.  &  M.  92. 

No  dower  in  land  boDght  '\Ith  partnerahip  funds  for  partnership  pur- 
poses.— Lands  bought  with  partnership  funds  for  partnership  purposes 
is  EO  far  considered  as  personalty  that  the  widow  is  not  entitled  to  dower 
therein,  but  only  to  her  distributive  share  thereof.  Peering  v.  Kerfoot,  89 
Va.  491,  16  S.  E.  671;  Parrlsh  v.  Parrish,  88  Va.  529,  14  S.  E.  325;  Pierce 
T.  Trigg,  10  Leigh  422;  Wheatley  v.  Calhoun,  12  l^eigh  272,  37  Am.  Dec. 
654;  2  Min.  (4th  Ed.)   140,  141,  and  note  to  section  5117. 

Dower  in  equity  of  redemption  of  lands  mortgaged  before  mar- 
riage,—^A  widow  is  not  entitled  to  dower  of  real  estate  which  had  been 
mortgaged  by  her  husband  before  the  marriage.  The  only  claim  of  the 
widow  in  such  case  is  to  dower  in  the  equity  of  redemption.  The  same 
principle  applies  as  well  to  mortgages  after  marriage,  where  the  wife 
nnites  in  the  mortgage,  as  to  mortgages  before  marriage.  Heth  v.  Cocke, 
1  Rand.  344;  Wilson  v.  Davlsson,  2  Rob.  384,  405. 

Generally. — The  claim  of  a  trustee  holding  the  legal  title  to  land  for 
money  advanced  by  him  to  pay  the  purchase  price  thereof  is  superior  to  the 
iower  of  the  widow  of  the  beneficial  owner.  White  v.  Hall,  113  Va.  427, 
1*  3.  E.  212. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
•ef7l,8ecUon  17. 

See  section  5117  et  seq.  and  notes. 

^'  5159.    Survivorship  betweMi  joint  tenants  abolijshed. — When 

"'y  joint  tenant  shall  die,  before  or  after  the  vesting  of  the  estate, 

"'Aether  the  estate  be  real  or  personal,  or  whether  partition  could 

*ave  been  compelled  or  not,  his  part  shall  descend  to  his  heirs,  or 

^"^^  ^y  devise,  or  go  to  his  personal  representative,  subject  to  debts, 

"jj^^^sy-j  dower,  or  distribution,  as  if  he  had  been  a  tenant  in  common. 

.*  if  hereafter  any  estate,  real  or  personal,  be  conveyed  or  de- 

"**1  to  a  husband  and  his  wife,  they  shall  take  and  hold  the  same  by 

""l^ties  in  like  manner  as  if  a  distinct  moiety  had  been  given  to 

***  bjr  a  separate  conveyance.     (Code  1887,  §  2430.) 

^    ^***vi»or8*   Note. — ^The  words,   "before  or  after  the  vestini;   of   the 

,fjjl*'»"    found  in  line  two  of  the  text,  are  new.     The  insertion  of  these 

«T^     changes  the  law  as  announced  In  liockhart  v.  Vandylie,  97  Va. 

"  ^^  S.  E.  61S.    See  note  5  Vs.  Tiaw  Reg.  300.     See,  also,  secUon  5238. 

2l^,j"l«tory  of  the  statute. — Survivorship  as  between  joint  tenants  was 

tena  ^^*^  July  I,   1787;  but  this  act  was  held  to  have  no  application  to 

fj5^*a   by  entireties.     Thornton  v.  Thornton,   3   Rand.   179;   Norman  v. 

J,-,  *t»gham,  5  Grat.  63.     Survivorship  between  tenants  by  entireties  was 

aDM     *^y  abolished  July  1,  1860.     See  Code  1849,  chapter  116,  section  18, 

jtli^iiag  only  to  estates  of  inheritance.     The  Code  of  1887  (this  section) 

jv^^^lies  survivorship  between  tenants  by  entireties  in  all  cases  except 

_?^    ttientioned  in  section  5160.     1  Va.  Law  Reg.  625.     See,  also,  ZoU- 

"'^  V.  Moore,  21  Grat.  313. 
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This  Bection,  as  it  read  in  the  Code  of  1857,  had  no  application  where 
the  estate  in  Joint  tenancy  had  not  vested,  and  hence,  upon  the  death  of 
one  of  two  Joint  devisees  in  the  life-time  of  the  testator,  the  whole  estate 
passed  to  the  survivor.  Lockhart  v.  Vandyke,  97  Va.  356,  33  S.  E.  613; 
Pendleton  v.  Hoomee,  Wythe  94,  and  note  thereto  In  Appendix  by  William 
Green.    As  to  this,  see  revisors'  note  above. 

Land  purchased  by  partners  for  purposes  of  trade  is,  in  consequence 
of  this  section,  considered,  both  at  law  and  in  equity,  as  an  estate  in 
common;  and  therefore  a  surviving  partner  has  no  other  claim  against 
such  real  estate  than  any  other  creditor  has.  Deloney  v.  Hutcheson,  2 
Rand.  183.  See,  also.  Pierce  v.  Trigg,  10  Leigh,  406;  Wheatley  v.  Cal- 
houn, 12  Leigh  264,  37  Am.  Dec.  654. 

I>ower  and  cnrtesy. — Except  where  the  land  is  expressly  limited  to 
the  survivor,  etc.  (section  5160),  the  title  to  dower  and  to  curtesy  takes 
place  by  the  express  terms  of  the  statute  as  well  to  Joint  tenants  as  to 
tenants  in  common  and  coparceners,  thus  changing  the  common-law  rule. 
2  Min.  (4th  Ed.)  125,  139. 

As  to  dower  in  land  bought  with  partnership  funds,  see  note  to 
section  5117. 

Generally. — ^This  section  changed  the  common  law  doctrine  of  tenants 
by  entireties  and  since  Its  enactment,  if  a  husband  conveys  land  re- 
serving an  estate  "for  and  during  the  period  of  the  natural  lives"  of  him- 
self and  wife,  each  takes  only  a  life  estate  in  a  moiety  and  there  is  no 
survivorship  between  them.  Amer.  Natl.  Bank  v.  Taylor,  112  Va.  1,  70 
S.  B.  634. 

The  act  of  1850  was  not  retrospective.  Zollman  v.  Moore,  21  Orat. 
318. 

Discussed,  3  Va.  Law  J.  617;  13  Va.  Law  J.  130;  16  Va.  L.  Reg.  227. 

See  Burks'  Address,  Barton  Law  Prac.  (2d  Ed.),  p.  1386. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  18. 

Sec,  6160.  Exception. — The  preceding  section  shall  not  apply  to 
any  estate  which  joint  tenants  have  as  executors  or  trustees,  nor  to 
an  estate  conveyed  or  devised  to  persons  in  their  own  right,  when 
it  manifestly  appears  from  the  tenor  of  the  instrument  that  it  was 
intended  the  part  of  the  one  dying  should  then  belong  to  the  othersi. 
Neither  shall  it  affect  the  mode  of  proceeding  on  any  joint  judg- 
ment or  decree  in  favor  of  or  on  any  contract  with  two  or  more,  one 
of  whom  dies,    (Code  1887,  §  2431.) 

Survivorship  is  not  abolished  where  it  appears  from  the  tenor  of  the 
will  that  the  part  of  the  one  dying  should  then  belong  to  the  other.  Drake 
V.  Blythe,  108  Va.  38,  60  S.  E.  632. 

See  notes  to  section  5169. 

Sec.  6161.    Sale  of  contin^nti  and  other  estates;  procedure.—^ 

Whenever  property,  real  or  personal,  is  held  by  an  adult  person 
for  his  life,  or  for  the  life  of  another,  and  there  is  limited  thereon 
any  other  estate,  vested  or  contingent,  the  life  tenant  or  his  com- 
mittee, or,  if  the  estate  be  for  the  life  of  another,  his  heir  or  personal 
representative,  as  the  case  may  be,  may,  for  the  purpose  of  obtaining 
a  sale  of  the  fee  simple  interest,  or  absolute  estate  in  such  property, 
if  a  sale  thereof  is  not  prohibited  by  the  instrument  creating  the 
estate,  and  the  remaindermen,  or  any  of  them,  are,  from  any  cause, 
incapable  of  giving  their  assent,  or  the  remainder  is  contingent,  file 
a  bill  in  equity  in  the  circuit  court  of  the  county,  or  the  circuit,  cor- 
poration or  any  city  court  having  equity  jurisdiction,  of  the  city, 
in  which  the  estate  proposed  to  be  sold  or  some  part  thereof  may  be, 
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stating  plainly  the  property  to  be  sold,  and  all  facts  calculated  to 
show  the  propriety  of  such  sale.  A  like  bill  may  be  filed  in  the  like 
court  for  the  sale  of  the  remainder  in  such  estate,  by  a  remainder- 
man, his  guardian  or  committee.  The  bill  shall  be  verified  by  the 
oath  of  the  plaintiff,  and  all  persons  interested  in  the  property, 
presently  or  contingently,  other  than  the  plaintiff,  shall  be  made 
defendants ;  and  if  it  be  clearly  shown,  independently  of  any  admis^ 
sions  in  the  pleadings,  that  the  interests  of  the  plaintiff  will  be  pro- 
moted and  the  rights  of  no  other  person  will  be  violated  thereby, 
it  may  decree  a  sale  of  the  said  property,  or  any  part  thereof,  taking 
for  the  purchase  money,  when  the  sale  is  on  credit,  ample  security, 
and  if  the  sale  be  of  real  estate,  retaining  a  lien  thereon.  The  de- 
cree rendered  in  such  suit  shall  be  binding  upon  all  persons  who  may 
be  bom  thereafter  and  become  interested  in  the  said  estate,  in  like 
manner  and  to  the  like  extent,  as  it  is  upon  the  parties  to  the  said 
suit.  The  procedure  in  such  suit  and  the  investment  of  the  proceeds 
of  sale  shall  be  in  accordance  with  sections  fifty-three  hundred  and 
thirty-seven,  fifty-three  hundred  and  thirty-nine,  fifty-three  hundred 
and  forty-one  and  fifty-three  hundred  and  forty-two,  so  far  as  the 
same  can  be  made  applicable.  (Code  1887,  §  2432,  2433,  2434,  2435, 
2436;  1897-8,  p.  404;  1902-3-4,  p.  706;  1904,  p.  117;  1908,  p.  548; 
1912,  p.  191.) 

Revisors*  Note. — This  section  is  a  combination  of  the  sections  and 
wtt)t»  referred  to  at  the  end  of  the  section.  It  is  intended  to  apply  ta 
adult  life  tenwats  whether  their  estates  are  created  by  flie  acts  of  parties 
or  by  cq^teration  of  law.  It  will  be  observed  that  the  revised  section  ap- 
plies to  both  real  and  personal  property  held  by  an  adult  person  for 
bis  life,  or  for  the  life  of  another,  where  there  is  limited  thereon  any 
other  estate,  vested  or  contingent;  bnt  that,  whUe  the  remainder  may 
be  either  vested  or  contingent,  if  vested  a  sale  cannot  be  had  unless 
at  least  some  of  the  remaindermen  are  from  some  caose  Incapable  of 
giving  their  eonseat.  (See  Oortls  v.  Hlden,  117  Va.  280,  84  S.  E.  664). 
If  the  remainder  is  contingent,  however,  this  is  not  necessw^,  because 
the  leglslatnre  may  deal  with  contingent  remainders  in  a  manner  not 
permisslUe  with  vested  ranainders.  It  will  also  be  observed  that  no 
iiiHiainili  imrin  is  permitted  to  file  a  bill  for  the  sale  of  the  estate  under 
the  first  sentence  of  the  section,  bat  that  the  second  sentence  provides 
that  "  A  liOCE  BIUj  may  be  filed  in  the  like  court  FOR  THE  SAIiB  OF 
THE  RESMCAINDER  In  snch  estate,  by  a  remiUnderman,  his  guardian  or 
committee."  A  remainderman,  whether  his  remainder  be  vested  or 
contingent,  should  not  be  allowed  to  seek  to  compel  the  life  tenant  to 
sell  his  life  estate.  It  is  not  necessary  in  any  case  for  the  court  to  be 
satisfied  that  the  interests  of  ALL  PARTIES  WILL  BE  PROMOTED 
by  the  sale,  bat  only  necessary  that  it  be  shown  that  the  interests  of  the 
PLAINTIFF  WILL  BE  PROMOTED,  and  the  rights  of  NO  OTHER 
PERSON  WILL  BE  VIOIiATEa>  thereby. 

Decisions  under  former  statutes. — ^In  Troth  v.  Robertson,  78  Va.  46, 
and  Faulkner  v.  Davts,  18  Grat.  651,  98  Am.  Dec.  698,  it  was  held  that 
section  3432  of  the  Code  of  1887  was  a  remedial  statute,  and  that  it 
should,  therefore,  be  construed  liberally.  The  policy  of  the  Legislature 
was  to  remove  those  fetters  upon  alienation  which  contingent  remainders 
more  or  less  tend  to  fasten. 

Under  section  2432  of  Code  of  1887  the  circuit  court  had  jurisdiction 
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to  sell  and  make  good  title  to  real  estate  devised  to  one  for  life,  remainder 
to  hi?  children  or  descendants.  If  any,  at  his  death,  and.  If  none,  then 
remainder  to  the  children  or  descendants  of  another,  if  any  such  be  living 
at  former's  death.     Troth  v.  Robertson,  78  Va.  4C. 

Under  sections  2432  and  2562  of  Code  of  1887  it  was  held  that  a 
tenant  for  life  in  one  undivided  moiety  of  property  may  maintain  a  suit 
against  those  who  own  the  estate  in  remainder  of  that  moiety,  whether 
they  are  in  esse  or  not.  and  the  fee  simple  owners  of  the  other  moiety, 
and  compel  partition  of  the  property,  and.  if  not  susceptible  of  par- 
tition In  kind,  may  have  a  sale  and  division  of  the  proceeds.  Carneal  v. 
Lynch.  91  Va.  114.  20  S.  E.  959,  50  Am.  St.  Rep.  819.  Section  2562  of  the 
Code  of  1887  is  now  section  5279. 

In  Coleman  v.  Va.  Stave  Co..  112  Va.  61.  70  S.  E,  545,  it  was  held 
that  until  her  dower  had  been  assigned  her.  a  widow  did  not  hold  any 
of  her  husband's  estate  as  tenant  In  dower,  and.  therefore,  could  not  have 
her  dower  Interest  or  any  part  thereof  In  her  late  husband's  real  estate 
sold  under  section  2436a  of  Pollard's  Code  (1904).  This  was  the  act  of 
1902-3-4,  p.  706.  cited  at  the  end  of  the  above  section  (5161). 

Section  2436a  of  Pollard's  Code  (1904)  was  held  unconstitutional  in 
so  far  as  it  authorized  the  sale  of  vested  remainders  when  all  the  parties 
were  sui  Juris.  Curtis  v.  Hiden,  117  Va.  289,  84  S.  E.  664;  Comment,  1 
Va.  L.  Reg.  N.  S.  68. 

Section  2436b  of  Pollard's  Code  (1904)  was  held  to  apply  where  tes- 
tator devised  realty  to  his  wife,  "to  have  and  to  hold  during  her  natural 
life,  and  then  to  be  divided  among  my  children  by  will  or  otherwise,  as 
she  may  deem  best."  Lantz  v.  Massie,  99  Va.  709,  40  S.  E.  50,  and  note 
to  same.  7  Va.  Law  Reg.  543.  This  was  the  act  of  1897-8.  p.  404.  cited 
in  the  parentheses  at  the  end  of  the  above  section. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 71,  section  20. 
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Sec.  5162.    Form  of  a  deed. — ^A  deed  may  be  made  in  the  follow- 
ing form,  or  to  the  same  effect : ' '  This  deed,  made  the day 

of  . . . .' ,  in  the  year j  between  (here  inser* 

names  of  parties),  witnesseth:  that  in  consideration  of  (here  state 

the  consideration),  the  said doth  (or  do)  grant  unto  the 

said   ,  all,  etc.     (Here  describe  the  property,    and 

insert  covenants  or  any  other  provisions.)  Witness  the  following 
signature  and  seal  (or  signatures  and  seals)."  (Code  1887,  § 
2437.) 

For  requisites  ot  a  deed,  2  Mln.  (4th  Ed.)  663  et  seq. 

A  woman  in  anticipation  ot  marriage  conveyed  to  a  trustee  certain 
bonds  and  stock,  with  power  to  the  trustee  to  collect  Interest  and  dividends 
and  pay  same  over  to  the  grantors,  after  allowing  reasonable  compensation 
to  the  trustee,  the  trust  property  not  to  be  sold  without  the  written  con- 
sent of  the  grantor.  The  writing  was  in  the  usual  form  of  deed  of  this 
nature,  and  provided  that  the  trustee  should  hold  for  the  benefit  of  the 
grantor  during  her  life,  and  at  her  death  same  should  pass  to  her  children, 
if  any,  and  if  no  children  then  to  her  heirs  at  law.  Held,  this  was  not  a 
will  or  power  of  attorney,  and  therefore  revocable,  but  a  deed.  Claiborne 
V.  Radford,  91  Va.  527,  22  S.  E.  348. 

Biscnssed,  3  Va.  Law  J.  319;  6  Va.  Law  J.  193. 

For  monographic  note  on  Deeds,  see  Fiott  v.  Com.,  12  Grat.  564,  Va. 
Rep.  Ann. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  1. 

See  Gregory's  Forms  Nos.  515,  516,  518,  521. 

Sec.  6163.  How  construed. — ^Every  such  deed  conveying  lands 
shall,  unless  an  exception  be  made  therein,  be  construed  to  include 
all  the  estate,  right,  title,  and  interest  whatever,  both  at  law  and 
in  equity,  of  the  grantor  in  or  to  such  lands.    (Code  1887,  §  2438  ) 

RiKht«  of  surriTOrship;  Conditional  limitations. — Where  land  was 
devised  to  A.,  B.,  and  C,  with  the,  rights  of  survivorship  if  either  died 
without  issue,  and  upon  death  of  ali  without  issue  then  to  collateral  kin, 
they  united  in  conveyances  to  each  other,  setting  forth  the. provisions  of 
the  will,  and  reciting  that  the  parties  had  agreed  upon  a  partition  of 
the  estate,  and  desired  to  vest  in  each  other  the  exclusive  title  to  the 
portion  assigned  to  each  party.  Each  deed  also  recited  that  in  considera- 
tion of  one  dollar,  etc.,  the  parties  of  the  first  part  conveyed  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  all  rights,  title,  and 
interest  of  the  said  parties  ot  the  first  part  in  the  described  property. 
Held,  that  all  rights  of  survivorship  which  the  parties  had  passed  by  the 
deed.    Snyder  v.  Orandstatt,  96  Va.  473,  31  S.  E.  647,  70  Am.  St.  Rep.  863. 

Where  three  brothers  owned  jointly  certain  real  estate,  with  a  condi- 
tional limitation  on  the  share  of  each  over  to  his  brothers,  a  deed  executed 
by  the  three  of  them  conveys  an  absolute  fee  simple  title  under  sections 
5147.  5164,  and  this  section.  Smith  v.  Smith,  112  Va.  ©17,  70  S.  B. 
491. 

"All  rij^t.  title  and  interest." — When  a  deed  by  husband  and  wife 
conveyed  all  their  right,  title,  and  Interest  to  and  in  the  real  estate,  to- 
gether with  all  the  fixtures  and  appurtenances  thereunto  belonging,  being 
the  same  devised  by  the  late  S.  to  A.,  his  wife,  as  her  dower  or  lite  estate: 
Held  to  pass  all  the  estate  or  Interest  of  the  parties  In  the  property  so 
conveyed.  Riggan  v.  Riggan,  93  Va.  78,  24  S.  E.  920.  Followed  in  Walke 
V.  Moore,  95  Va.  729,  30  S.  B.  374.     See  2  Min.  (4th  Ed.)  917,  918. 

Upon  a  sale  of  real  estate,  whether  at  public  or  private  sale,  where 
nothing  is  said  about  the  title,  the  purchaser  is  entitled  to  have  a  clear 
title,  with  covenants  ot  general  warranty.  Goddin  v.  Vaughn,  14  Grat. 
102,  and  note  thereto,  Va.  Rep.  Ann.;  Christian  v.  Cabell,  22  Grat.  82,  and 
note  thereto,  Va.  R^.  Ann. 
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Generally. — For  W.  Va.  decisions  on  similar  statute  see  Justis'  Anno- 
tations, chapter  72,  section  2. 

See  Gregory's  Forms  No.  515;  compare  with  section  5149. 

Sec.  6164.  Effect  of  certain  words  of  rdease  in  a  deed.— When- 
ever in  any  deed  there  shall  be  used  the  words :    "The  said  grantor 

(or  the  said )  releases  to  the  said  grantee  (or  the  said 

)  all  his  claims  upon  the  said  lands,"  such  deed  shall  be 

construed  as  if  it  set  forth  that  the  grantor  (or  releasor)  hath  re- 
mised, released,  and  forever  quitted  claim,  and  by  these  presents 
doth  remise,  release,  and  forever  quit  claim  unto  the  grantee,  (or 
releasee)  his  heirs  and  assigns,  all  right,  title,  and  interest  whatso- 
ever, both  at  law  and  in  equity,  in  or  to  the  lands  and  premisea 
■granted,  (or  released)  or  intended  so  to  be,  so  that  neither  he  nor 
his  personal  representative,  his  heirs,  or  assigns,  shall,  at  any  time 
hereafter,  have,  claim,  challenge,  or  demand  the  said  lands  and 
premises,  or  any  part  thereof,  in  any  manner  whatever.  (Code  1887, 
§  2439.) 

Under  the  provisions  of  this  section,  a  release  deed  is  suflScient  to 
convey  all  the  right,  title,  and  interest  of  the  grantor  in  the  premises  re- 
leased, whether  in  possession  or  not.  Harman  t.  Stearns,  95  Va.  68,  27 
S.  E.  601. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  3. 

See  Gregory's  Forms  Noa.  516,  626;  2  Minor  (4th  Ed.)  919;  notes 
under  section  5163. 

Sec.  6165.    Term  of  a  lease. — A  deed  of  lease  may  be  made  in  the 

following  form,  or  to  the  same  effect :  "This  deed,  made  the 

day  of ,  in  the  year between  (here 

insert  the  names  of  parties),  witnesseth :  that  the  said doth 

(or  do)  demise  unto  the  said ,  his  personal  representative 

and  assigns,  all,  etc.,  (here  describe  the  property)  from  the 

day  of ,  for  the  term  of  ,  thence  ensuing, 

yielding  therefor  during  the  said  term  the  rent  of  (here  state  the 

rent,  and  mode  of  payment).    Witness  the  following  signature  and 

seal  (or'signatures  and  seals)."    (Code  1887,  §  2440.) 

No  set  form  of  words  is  necessary  to  constitute  a  lease.  A  contract 
between  two  persons  that  one  should  have  during  the  life  of  the  ot&er 
land,  negroes,  etc.,  he  paying  therefrom  a  stipulated  annual  sum,  is  a 
rental.     Mlchie  v.  Wood,  5  Rand.  571. 

An  agreement  signed  hy  parties  to  lease  a  specified  building  for  a  cer- 
tain time  at  a  stated  rental,  and  which  concludes  with  "the  above  to  be 
covered  by  a  regular  lease  subject  to  approval  by  all  parties,"  is  not  a 
binding  contract.    Boissean  v.  Puller,  96  Va.  45,  30  S.  B.  457. 

The  owners  of  land  granted  to  another  the  right  to  enter  thereon  to 
test  And  search  for  minerals  and  oil,  and  to  mine  and  quarry  thereon,  the 
party  of  second  part  to  have  the  right  to  erect  buildings  and  machinery 
for  work  in  the  mines,  and  to  pay  $26  per  year  if  minerals  were  not 
mined,  and  to  pay  a  royalty  on  all  oils  and  ores  shipped.  The  instru- 
ment was  termed  therein  a  lease,  and  was  to  continue  ninety-nine  years. 
Held  that  it  was  a  lease  and  not  a  revocable  license.  Young  v.  Ellis,  91 
Va.  297,  21  S.  E.  480. 

For  creation  of  leases,  see  4  Va.  Law  Reg.  108. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  4. 

See  Gregory's  Forms  Nos.  515,  523. 
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Sec.  5166.  Form  of  deed  of  tnut  to  secure  debta*  etc. — A  deed  of 
trust  to  secure  debts  or  indemnify  sureties  may  be  in  the  following 

form,  or  to  the  same  effect :   ' '  This  deed,  made  the day 

of ,  in  the  year ,  between (the 

grantor),  of  the  one  part,  and  (the  trustee),  of  the 

other  part,  witnesseth :  that  the  said (the  grantor)  doth 

(or  do)  grant  unto  the  said (the  trustee),  the  following 

property  (here  describe  it) :  In  trust  to  secure  (here  describe  the 
debts  to  be  secured  or  the  sureties  to  be  indemnified,  and  insert  cove- 
nants or  any  other  provisions  the  parties  may  agree  upon).  Witness 
the  following  signatures  and  seals  (or  signature  and  seal)."  (Code 
1887,  §  2441.) 

The  object  of  these  sections  is  to  sare  labor  In  the  preparation  of 
deeds  of  trust,  and  therefore  they  provide  for  a  sale  for  cash,  and  of  the 
property  conveyed,  or  so  much  thereof  as  may  be  necessary.  These  terms 
were  prescribed  In  reference  to  what  was  supposed  to  be  suitable  to  a 
majority  of  cases  of  deeds  of  trust.  These  sections  refer  to  personal  as 
well  as  real  estate.  Michle  v.  Jeffries,  21  Grat.  334.  See  Barton's  C.  Pr. 
(2  Ed.)  1005  et  seq. 

A  deed  substantially  In  the  form  prescribed  for  a  deed  of  trust  by 
this  section  is  a  deed  of  trust  and  not  a  mortgage.  The  fact  that  it  did 
not  prescribe  any  terms  of  sale  Is  Immaterial  where  the.  trustee,  making 
a  sale  thereunder,  complied  in  all  respects  with  the  following  section. 
Hopkins  v.  Givens,  119  Va.  578,  89  S.  E.  871. 

As  to  form  of  trust  deed  and  what  is  sufiSciect,  see  Clark  v.  Moore, 
Trustee.  76  Va.  265;  see  also  Gregory's  Forms  Nos.  fil5,  524,  525. 

For  monographic  note  on  deeds  of  trust,  see  Cadwallader  v.  Mason, 
Wythe  188,  Va.  Rep.  Ann. 

Discussed,  11  Va.  Law  J.  577. 

For  W.  Va.  decisions  on  similar  statute  see  JuBtis'  Annotations,  chap- 
tor  72,  section  5. 

Sec.  6167.  Duties  and  compensation  of  tnwtees. — The  trustee  in 
any  such  deed,  except  so  far  as  may  be  therein  otherwise  provided, 
shall,  whenever  required  by  any  creditor  secured,  or  any  surety 
indemnified  by  the  deed,  or  the  personal  representative  of  any  such 
creditor  or  surety,  after  the  debt  due  to  such  creditor,  or  for  which 
such  surety  may  be  liable,  shall  have  become  payable  and  default 
shall  have  been  made  in  the  payment  thereof,  or  any  part  thereof, 
by  the  grantor,  sell  the  property  conveyed  by  the  deed,  or  so  much 
thereof  as  may  be  necessary,  at  public  auction,  for  cash,  having  first 
given  reasonable  notice  of  the  time  and  place  of  sale,  and  shall  apply 
the  proceeds  of  sale,  first  to  the  payment  of  expenses  attending  the 
execution  of  the  trust,  including  a  commission  to  the  trustee  of  five 
per  cent,  on  the  first  three  hundred  dollars,  and  two  per  cent,  on  the 
residue  of  the  proceeds,  and  then,  pro  rata  (or  in  the  order  of  pri- 
ority, if  any,  prescribed  by  the  deed),  to  the  payment  of  the  debts 
secured  and  the  indemnity  of  the  sureties  indemnified  by  the  deed, 
and  shall  pay  the  surplus,  if  any,  to  the  grantor,  his  heirs,  personal 
representatives,  or  assigns.  (Code  1887,  §  2442.) 

Paties,  etc.,  of  trustees. — The  trustee  In  a  deed  of  trust  is  the  agent 
of  both  parties,  and  is  bound  to  act  impartially  between  them.  It  is  his 
duty  to  sell  the  estate  to  the  best  advantage,  and  in  any  case  where  it  is 
necessary  to  invoke  the  aid  of  a  court  of  equity  to  remove  Impediments 

(2153) 


Digitized  by 


Google 


§5167 


FOBMS  OF  DEKDS  AND  COVENANTS  [Tit.  46 


which  are  In  the  way  of  a  fair  execution  of  the  trust.  M«»er  v.  Stone. 
84  Va  834,  6  S.  E.  223,  10  Am.  St.  Rep.  889;  Lane  ▼.  Tidball,  Gilmer 
130:  fJay  v.  Hancock,  1  Rand.  72.  Miller  v.  Argyle,  5  Leigh  460;  WilkiM 
V.  Cxordon,  11  Leigh  547;  -Miller  v.  Trerilian,  2  Rob.  1-25;  Brywi  v.  Stump, 
8  Grat  ?41,  56  Am.  Dec.  139;  Rossctt  v.  Fisher,  11  Grat.  492;  White  t. 
Ass'n.  22  Grat.  233;  Quarles  v.  Lacy,  4  Munf.  251;  Gay  v.  Hancock,  1 
Rand  72;  Chowning  t.  Cox,  Id.  306,  10  Am.  Dec.  530;  Gibson  v.  Jones, 
5  Leigh  370;  Shultz  t.  Hansbrough,  33  Grat.  676;  Morriss  v.  Va.  Co.. 
90  Va.  374,  18  S.  E.  843;  Hogan  t.  Duke,  20  Grat.  244;  Shurtz  v.  John- 
son, 28  Grat.  657;  National  Mut.  B.  &  L.  Ass'n  r.  Ashworth,  22  S.  B.  521. 
1  Va.  Law  Reg.  519;  Hudson  t.  Barham,  101  Va.  C3,  43  S.  E.  189,  8  Va. 
Law  Reg.  740. 

It  a  trustee  with  power  of  sale  of  real  estate  attempts  to  make  sale 
while  there  is  a  cloud  upon  the  title  or  doubt  as  to  the  debts  secured  or 
the  amounts  or  priorities  thereof,  or  dispute  as  between  the  creditors  as 
to  their  claims,  a  court  of  equity,  on  a  bill  filed  by  ahy  person  having  an 
interest,  will  restrain  him  until  these  impediments  to  a  fair  sale  hare  been 
removed,  as  far  as  practicable.  MuUer  v.  Stone,  84  Va.  834,  6  S.  B.  223, 
10  Am.  St.  Rep.  889;  ShulU  v.  Hansbrough.  33  Grat.  567;  Gay  v.  Han- 
cock, 1  Rand.  72;  Faulkner  v.  Davis,  18  Grat.  652,  98  Am.  Dec.  698; 
Miller  V.  Argyle,  5  Leigh.  460;  Beale  v.  Seiveley,  8  Leigh  675;  Long  v. 
Israel,  9  Leigh  558;  Peers  v.  Barnett,  12  Grat.  416;  Bryan  v.  Stump,  8 
Grat.  247,  56  Am.  Dec.  139;  Rosenberger  v.  Keller,  33  Grat.  494;  Koger 
V.  Kane,  5  Leigh  606;  Lane  v.  Tidball,  Gilmer  130;  Hogan  v.  Duke,  20 
Grat  244;  Shlckel  v.  Berryville,  99  Va.  88,  37  S.  E.  813;  Hudson  v.  Bar- 
ham,  43  S.  E.  189,  8  Va.  Law  Reg.  740. 

But  it  is  only  when  the  aid  of  a  court  of  equity  is  necessary  that  it 
ought  to  be  applied  for,  and  it  is  only  in  such  a  case  that  its  aid  will  be 
extended,     Hudson  v.  Barham,  101  Va.  63,  43  S.  B.  189,  8  Va.  Law  Reg.. 
740;  Mailer  v.  Stone,  84  Va.  834,  6  S.  E.  223,  10  Am.  St.  Rep.  889. 

It  is  the  duty  of  a  trustee  to  be  present  at  the  sale  and  to  superintend 
and  control  it;  and  if  it  is  so  conducted  as  to  prevent  fair  competition, 
whether  cognizant  of  the  circumstances  or  not,  he  is  bound  to  make  good 
the  loss,  Harvey  v.  Steptoe,  17  Grat.  293;  Morriss  v.  Va.  Co.,  90  Va.  373, 
18  S.  E.  843;  and  to  determine  what  part  of  trust  subject  shall  be  sold, 
and,  if  be  has  difficulty  in  doing  so,  a  reference  to  a  commissioner  may 
be  made,  Michie  v.  Jeffries,  21  Grat.  334.  While  the  law  forbids  a  trustee 
to  sell  more  than  what  is  sufficient  to  satisfy  the  debts,  it  Is  not  error  to 
advertise  the  whole  property  conveyed  in  the  deed  for  sale,  Moore  v.  Barks- 
dale,  2  Va.  Dec.  416,  25  S.  E.  529;  Cleaver  v.  Matthews,  83  Va.  801,  3  S.  B. 
439;  or  to  sell  all  if  interest  of  owners  demand  or  they  request  It,  Michie 
V.  JefTries,  21  Grat.  334. 

Discretion  of  trustee. — The  sale  by  a  trustee  in  a  deed  of  trust  of  only 
a  part  of  the  land  sufficient  to  satisfy  the  debt  is  a  valid  exercise  of  his 
discretion,  where  it  is  shown  that  the  debtor  made  no  request  to  him  to 
sell  a  greater  amount.    Miller  t.  Mann,  88  Va.  212,  13  S.  E.  337. 

A  deed  of  trust  directing  a  sale,  but  not  in  terms  requiring  a  sub- 
division of  the  property,  should  bo  construed  with  reference  to  Code  1873, 
chapter  113,  section  6  (same  as  this  section),  requiring  the  trustee  "to 
sell  the  property  or  so  much  as  is  necessary";  and  if  the  land  will  bring 
a  better  price  It  sold  in  lots,  and  the  owner  so  requests,  and  the  trustee 
refuses,  a  court  of  equity  will  intervene.  Morriss  v.  Va.  Co.,  90  Va.  370, 
18  S.  E.  843;  Terry  v.  Fitzgerald,  32  Grat.  843;  Thomas  v.  Farmers  Nat. 
Bank,  86  Va.  293,  9  S.  E.  1122;  Crenshaw  v.  Seigfried,  24  Grat.  272. 

Protection  of  trustee  nnder  order  of  conrt. — Where  a  trustee  is  act- 
ing under  the  orders  of  a  court,  his  possession  is  the  possession  of  the 
court,  and  any  interference  with  his  possession,  without  leave  of  the  court 
first  obtained,  will  be  enjoined.     Ford  v.  Watts,  95  Va.  192,  28  S.  E.  179. 

When  deed  not  fraudulent  on  face. — A  trust  deed  for  the  benefit  of 
creditors  is  not  fraudulent  on  its  face,  merely  because  it  provides  that  the 
trustee  may  carry  on  the  grantor's  business,  and  does  not  in  terms  direct 
him  to  sell  when  required  by  the  creditors  secured  by  the  deed,  since 
the  trustee  is  required  by  this  section  to  sell  at  the  Instance  of  creditor. 
Taylor  v.  Mahoney,  94  Va.  608,  27  S.  E.  107;  3  Va.  Law  Reg.  116. 
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Compensation  and  expenditures. — ^A  court  of  chancery  cannot  allow 
to  a  trustee  substituted  by  It  any  greater  compensation  than  that  pro- 
vided tor  by  the  trust,  except  by  consent  of  parties- in  Interest.  So.  Ry. 
Co.  V.  Glenn.  98  Va.  309,  36  S.  E.  395. 

Where  trustee  in  second  deed  takes  possession  of  horses,  etc.,  thereby 
conveyed,  with  provision  for  immediate  possession,  and  after  complying 
with  provisions  of  deed,  and  notifying  creditors  in  first  deed,  sold  them, 
acUns  with  disoretion,  held,  that  he  was  entitled  to  deduct  from  pro- 
ceeds the  cost  of  keeping  horses  until  sale,  and  expenses  of  sale,  including 
his  commissions  and  necessary  counsel  tees.  Guggenheimer  v.  Rogers,  95 
Va.  711,  29  S.  E.  874. 

Trustees  who,  in  good  faith,  engage  counsel  to  aid  them  in  the  execu- 
tion of  the  trust,  are  entitled  to  pay  them  out  of  the  trust  fund  or  t3  be 
reimbursed  out  of  that  fund  tor  all  expenses  which  they  have  incurred, 
including  a  reasonable  attorney's  fee.  Cochran  v.  R.  Jb  A.  R.  Co.,  91  Va. 
339,  21  S.  E.  664. 

To  justify  employment  by  a  trustee  of  counsel  whose  tee  will  come 
out  of  the  fund,  two  conditions  are  essential.  First,  the  trustee  must  act 
in  good  faith:  and,  second,  there  must  be  some  reasonable  ground  to 
Justify  trustee  and  to  render  employment  of  counsel  reasonably  necessary 
for  the  protection  of  the  trust  property.  Stull  v.  Harvey.  112  Va.  816,  72 
8.  E.  701. 

It  the  grantor  enjoins  the  trustee  from  making  sale  and  makes  the 
creditor  who  Is  sui  Juris  a  party  defendant,  trustee  is  not  Justified  in  em- 
ploying counsel.    Siull  v.  Harvey,  112  Va.  816,  72  S.  E.  701. 

Where  the  deed  provided  that  the  trustee  might  employ  such  assist- 
ance as  he  deemed  necessary,  and  the  trust  estate  was  large,  and  it  was 
necessary  to  keep  numerous  books,  etc.,  the  trustee  employed  a  clerk  and 
rented  an  ofiice.  Herd,  this  was  proper.  Southern  v.  Glenn,  98  Va.  309, 
36  S.  E.'395. 

Where  land  was  sold  under  a  deed  of  trust,  and  the  money  applied  to 
the  payment  of  the  expenses  of  executing  the  trust  and  the  payment  of  the 
debt  secured,  it  was  held  that  the  trustee  cannot  be  held  responsible  for 
proceeds  of  sale  by  prior  Judgment  creditor.  Nelson  v.  Turner,  97  Va. 
54.  33  S.  E.  390. 

It  is  proper  to  allow  compensation  tor  the  services  of  the  auctioneer 
In  making  a  sale  ordered  by  the  court  and  also  expenses  of  a  former  ad- 
vertisement, it  the  sale  of  property  by  the  trustee  had  been  enjoined  by 
the  debtor  and  the  injunction  dissolved.  Hogan  v.  Duke,  20  Grat.  244, 
and  note  Va.  Rep.  Ann. 

Sale-  Must  folloto  terms  of  deeds.  —A  sale  by  a  trustee  in  a  deed  ot 
trust  must  be  in  accordance  with  the  terms  of  the  trust  deed.  Unless  dis- 
cretion is  given  to  the  trustee,  the  sale  must  be  advertised  as  set  forth, 
take  place  at  the  time  and  place  and  In  the  manner  prescribed.  In  the  deed. 
Wilson  V.  Wall,  99  Va.  353,  38  S.  B.  181;  Morrlss  v.  Va.  Co..  90  Va. 
370,  18  S.  E.  843;  Gibson  v.  Jones.  5  Leigh  370;  Norman  v.  Hill.  2  Pat. 
&  H.  676;  Heermans  v.  Montague,  2  Va.  Dec.  6,  20  S.  E.  899;  Shurtz  v. 
Johnson,  28  Grat.  658;  Walker  v.  Beauchler.  27  Grat.  609. 

But  where  a  sale  Is  made  under  a  deed  of  trust  upon  different  terms 
from  those  provided  in  the  deed,  a  party  who  has  assented  to  the  change, 
and  which  was  made  partly  for  his  benefit,  cannot  afterwards  complain. 
Orr  V.  Chandler.  86  Va.  938,  11  S.  B.  978;  Womack  v.  Paxton,  84  Va.  9, 
5  S.  E.  350. 

Advertisement  of  saXe. — ^No  general  rule  can  be  laid  down  as  to  length 
of  time  property  should  be  advertised  for  sale.  Ordinarily  a  direction 
to  duly  advertise  Is  sufficiently  complied  with  by  advertising  In  manner 
usual  with  prudent  men  in  management  of  their  own  affairs  or  by  follow- 
ing rule  of  local  courts.  Wilson  v.  Wall,  99  Va.  353,  38  S.  E.  181.  See 
Morrlss  v.  Va.  Co.,  90  Va.  870,  18  S.  E.  843. 

Where  sale  under  a  trust  deed  is  impeached  upon  the  ground  that 
the  sale  was  not  advertised  in  accordance  with  the  deed,  held  that,  unless 
the  sale  was  advertised  In  accordance  with  the  deed,  the  sale  was  invalid, 
and  that  the  burden  of  proof  Is  upon  those  insisting  on  the  sale  to  prove 
that  the  advertisement  was  made.     Gibson  v.  Jones,  5  Leigh  370. 
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Under  this  section  It  Is  the  duty  of  the  trustee  In  selling  under  a 
deed  of  trust  to  conform  substantially  to  all  material  stipulations  of  the 
deed  under  which  he  .acts.  It  the  deed  requires  advertisement  of  the  time, 
terms,  pla«e  of  sale,  and  description  of  the  property  before  making  sale 
and  the  advertisement  is  ^lent  as  to  the  terms  of  sale,  the  sale  will  be 
set  aside  as  invalid.    Preston  v.  Johnson,  105  Va.  238,  63  S.  E.  I. 

Place. — ^Where  there  is  no  direction  in  a  deed  of  trust  where  a  sale 
of  the  trust  property  shall  be  held,  the  determination  of  the  place  of  sale 
is  with  the  trustee.  But  where  either  party  objects  to  the  place  selected 
by  him  he  may  apply  to  a  court  of  equity  for  instructions  prior  to  sale. 
Morriss  v.  Va.  Co.,  90  Va.  370,  18  S.  E.  843. 

Where  a  grantor  conveyed  her  equity  of  redemption  to  a  trustee  in 
trust  to  secure  a  certain  debt,  and  the  deed  provided  that  in  case  of  de- 
fault the  trustee  should  sell,  at  such  place  as  he  should  think  proper,  held, 
that  the  sale  by  the  trustee  in  Baltimore  of  land  In  York  county  was  a 
valid  exercise  of  the  discretion  conferred  on  him  by  the  deed.  Shnrtz  v. 
Johnson,  28  Orat.  658;  but  see  Morriss  v.  Va.  Co.,  90  Va,  879,  18  S.  B 
843;   Barton,  Ch.  Pr.   (2d  Ed.)   473. 

Where  deed  does  not  prescribe  the  place  of  sale,  and  trustee  and 
debtor  cannot  agree  thereon,  wish  of  debtor  should  prevail.  Morriss  v. 
Va.  Co..  90  Va.  370,  18  S.  E.  843. 

Terms. — Where  the  deed  of  trust  provided  that,  if  at  the  time  of  sale 
any  of  the  notes  secured  thereby  shall  not  be  due,  the  purchase  money 
necessary  to  pay  the  same  shall  be  made  payable  when  such  notes  mature, 
held,  that  the  trustee  cannot  sell  for  cash  to  pay  a  note  not  due  at  the 
time  of  sale.     Pat«h  v.  Morrisett,  2  Va.  Dec.  127,  22  S.  E.  173. 

When  sale  set  aside. — ^Where  the  trustee  makes  a  sale  of  the  trust 
property  while  there  Is  a  cloud  on  the  title  which  it  is  his  duty  to  remove, 
the  sale  will  he  set  aside.  Rossett  v.  Fisher,  11  Grat.  492;  Roberts  v. 
Roberts,  13  Grat.  641,  70  Am.  Dec.  436;  Washington  Co.  v.  Alexander. 
19  Orat.  617,  10  Am.  Dec.  710;  Graeme  v.  CuUen,  23  Grat.  267;  Shurtz 
V.  Johnson,  28  Grat.  662;  Horton  v.  Bond,  Id.  826;  Preston  v.  Stuart. 
29  Grat.  303;  Shultz  v.  Hansbrough,  33  Grat.  567;  Muller  v.  Stone,  84 
Va.  837,  6  S.  E.  223,  10  Am.  St.  Rep.  889;  Alexander  t.  Howe,  85  Va. 
202,  7  S.  E.  248;  Brown  v.  Lawson,  86  Va.  286,  9  S.  E.  1014;  Thomas  t. 
Bank,  86  Va.  293,  9  S.  E.  1122. 

A  court  of  equity  will  set  aside  a  sale  and  conveyance  by  trustee  if 
the  requisites  of  the  deed  of  trust  have  not  been  complied  with.  Taylor 
▼.  King,  6  Munf.  358,  8  Am.  Dec.  746;  Harris  ▼.  Harris,  6  Munf.  368. 

Where  at  time  laud  is  conveyed  to  secure  a' debt  grantor  has  but  an 
equitable  estate,  although  he  is  entitled  to  legal  title,  It  Is  an  abuse  of 
power  in  trustee  to  sell  before  getting  legal  title,  and  a  court  of  equity 
will  set  sale  aside.     Rossett  v.  Fisher,  1  Grat.  492. 

Where  there  is  no  proof  that  a  sale  under  a  deed  of  trust  had  beeo 
advertised  as  required  by  the  deed,  and  the  deed  from  the  trustee  to  the 
purchaser  recites  that  the  sale  was  for  cash,  and  the  trust  deed  pro- 
vides for  a  sale  upon  other  terms,  and  the  property  sold  for  an  inadequate 
price — held,  the  sale  must  be  set  aside  and  a  resale  ordered.  Norman  T. 
Hill,  2  Pat.  &  H.  676. 

Where  trustees  did  not  sell  in  accordance  with  a  decree  of  sale,  but 
sold  land  In  small  quantities  and  bought  some  of  it  themselTes,  the  court 
will  set  aside  the  conveyance.     Quarles  v.  Lacy,  4  Munf.  251. 

B.  gave  a  deed  of  trust  on  land  in  Alexandria  county  to  secure  a  debt, 
and  the  deed  provided  for  a  sale  upon  default  after  advertising  same 
for  twenty  days  in  a  newspaper  published  in  Alexandria  county,  after  the 
execution  of  the  deed  B.  left  the  county,  the  said  county  being  In  the  pos- 
session of  Federal  troops.  Upon  default  In  the  payment  the  trustee  adver- 
tised the  sale,  which  took  place  in  Georgetown,  a  place  outside  o(  the 
state,  and  the  property  was  bought  by  a  married  woman,  who  was  a  re- 
lation of  the  creditors.  The  property  sold  at  a  reduced  price.  Held,  that 
B.  being  In  the  Confederate  lines,  and  the  creditors  In  the  Union  linea. 
the  sale  under  the  trust  deed  was  invalid;  that  a  subsequent  purchaser, 
who  was  present  at  the  sale,  stood  In  no  better  position  than  the  pur- 
chaser at  the  sale.    Walker  v.  Beauchler.  27  Grat.  611. 

Title  under  sale. — Where  property  has  been  sold  under  a  deed  of 
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trust,  the  deed  of  the  trustee  passes  the  legal  title  to  the  purchaser; 
but  in  equity  a  purchaser  at  a  sale  made  under  a  deed  ol  trust  takes  upon 
himself  the  risk  of  the  regularity  and  fairness  of  the  sale.  Norman  v. 
Hill,  2  Pat.  &  H.  676;  Taylor  v.  King,  6  Munf.  358,  8  Am.  Dec.  746; 
Harris  v.  Harris,  Id.  376;  Gibson  v.  Jones,  5  Leigh  370;  Sulphur  Mines 
Co.  ▼.  Thompson,  93  Va,  293,  25  S.  E.  232. 

A  trustee  in  a  deed  of  trust  was  authorized,  upon  default  in  the  pay- 
ment of  the  sum  secured,  to  advertise  the  properly  for  thirty  days,  by 
posting  notices  in  three  public  places,  and  sell  the  same;  but  Instead  of 
advertising,  the  trustee  made  a  deed  of  bargain  and  sale  to  the  beneficiary, 
In  consideration  of  $100  credited  on  the  debt.  Held,  that  the  deed  from 
the  trustee  passed  no  title.  Heermaus  v.  Montague,  2  Va.  Dec.  6,  20  S.  E. 
&99. 

■ilqaltable  interference. — Where  a  trustee  is  insolvent,  a  court  of 
equity,  upon  application  of  one  who  is  interested,  should,  where  the 
money  derived  from  the  sale  of  the  trust  subject  will  pass  through  the 
trustee's  hands,  require  security  from  him  before  he  is  allowed  to  sell  the 
property.  Terry  v.  Fitzgerald,  32  Grat.  848;  McCullough  v.  Sommerrille. 
8  Leigh  415. 

Where  debtor  conveyed  property  to  trustees  for  the  benefit  of  his 
creditors,  and  the  trustees  refuse  to  act,  two  of  his  creditors  file  their 
bill  In  equity  for  themselves  and  all  other  creditors,  and  pray  for  the 
appointment  of  trustees  to  execute  the  trust  and  for  general  relief,  held, 
the  court  should  not  simply  appoint  other  trustees,  but  should  have  the 
trnat  administered  under  its  supervision  and  control.  Reynolds  v.  Bank 
of  Va.,  6  Grat.  174. 

It  lies  within  the  discretion,  of  the  court  whether  on  dissolving  an 
Injunction  to  a  sale  under  a  trust  deed  it  should  dismiss  the  bill,  or 
retain  it  with  the  view  of  supervising  the  administration  of  the  trust. 
Robinson  v.  Mays,  76  Va.  708;  Hogan  v.  Duke,  20  Grat.  244,  and  note  Va. 
Rep.  Ann.;  Hudson  v.  Barham,  101  Va.  63,  43  S.  E.  189,  8  Va.  Law  Reg. 
740;  Michie  v.  Jeffries,  21  Grat.  334. 

Where  a  court  of  equity  has  acquired  jurisdiction  over  a  trustee  and 
the  subject  of  the  trust,  the  trustee  is  powerless  to  exercise  his  functions 
as  trustee  without  the  express  order  of  the  court.  Maddux  v.  Triplett, 
89  Va.  323,  15  8.  E.  897;  Georgia  v.  Bartlett,  91  Va.  305,  21  S.  E.  476, 
50  Am.  St.  Rep.  832. 

Where  equity  has  obtained  jurisdiction  of  the  trust  subject  it  is 
especially  proper,  where  the  trustee  is  a  bankrupt,  tor  the  court  to  re- 
tain the  case  and  have  the  trust  administered  under  its  direction,  and 
to  require  the  trustee  to  g;ive  security  for  the  faithful  performance  of 
his  duties.     Hogan  v.  Duke,  20  Grat.  244. 

Where  a  trust  deed  provided  for  a  sale  in  accordance  with  section 
6.  chapter  113,  Code  1873  (same  as  this  section),  a  sale  by  a  trustee  will 
not  be  enjoined  upon  the  ground  that  the  sale  will  be  greatly  Inequitable, 
"inasmuch  as  it  is  notorious  that  real  estate  in  that  section  brings  but  a 
proportion  of  its  value  on  deferred  payments,  and  if  sold  for  cash  as  pro- 
posed, at  a  time  of  great  fliiancial  depression,  must  be  disposed  of  at  an 
unnecessary  sacrifice."  MuUer  v.  Stone,  84  Va.  834,  6  S.  E.  223,  10  Am. 
St.  Rep.  889. 

Generally. — ^A  conveyenace  to  trustees  to  secure  creditors,  amongst 
whom  are  the  trustees  themselves,  is  in  legal  effect  a  mortgage,  and  the 
regular  course  of  procedure  is  to  file  a  bill  in  equity  for  the  foreclosure. 
If,  however,  the  trustees  proceed  to  sell  under  the  deed  and  make  convey- 
ance, their  grantees  take  the  legal  title.  Morgan  v.  Glendy,  92  Va.  86, 
22  S.  E.  864. 

A  person  named  trustee  In  a  deed  to  secure  debts  united  in  sales 
necessary  in  the  execution  of  the  trust  and  other  formal  acts,  but  receives 
none  of  the  trust  funds,  they  being  received  by  his  co-trustee,  and  he  is 
guilty  of  no  fraud  in  relation  thereto.  Held,  he  is  not  responsible  for  the 
misapplication  or  waste  of  the  funds  by  his  co-trustee.  Griffin  v.  Macaulay, 
7  Grat  476. 

A  trustee  holding  the  legal  title  Is  always  a  necessary  party  to  any 
suit  wherein  the  trust  subject  is  in  litigation,  and  it  is  error  to  enter  a  de- 
cree disposing  of  the  trust  subject  unless  he  is  a  party.    Horton  v.  Bond, 
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28  Grat.  815;   Fisher  v.  Dickenson,  84  Va.  329,  4  S.  E.  737;   Clough  t. 
Thompson,  7  Grat.  26:  Barton,  Oh.  Pr.  (2d  Ed.)   197. 

Where  a  deed  of  trust  conferred  power  of  sale  in  the  personal  repre- 
sentatives of  the  trustee,  if  the  trustee  died  before  exercising  the  power, 
his  perbonal  representatives  being  clothed  with  the  mere  naked  power, 
they  cannot  convey  a  good  title  unless  they  comply  with  the  conditions  of 
the  deed  authorizing  a  sale.  Sulphur  Co.  v.  Thompson,  93  Va.  293,  25 
S.  E.  232. 

The  fact  that  the  power  of  sale  In  a  deed  of  trust,  and  the  estate  and 
interest  coupled  therewith,  are  subsequently  separated,  the  power  of  sale 
passing  by  the  express  terms  of  the  deed  to  the  personal  representatives  of 
the  trustee,  and  the  estate  passing  to'his  heirs,  will  not  revoke  said  power. 
Sulphur  Co.  V.  Thompson.  93  Va.  293,  25  S.  E.  232. 

Where  property  Is  conveyed  to  two  or  more  trustees  Jointly  to  secure 
debts,  the  estate  they  take  is  Joint  and  inseverable,  their  title  Joint  and 
indivisible.  Hence  notice  to  one  of  such  trustees  Is  notice  to  all.  There 
can  be  no  such  thing  as  a  purchaser  partly  bona  fide.  Chapman  v.  Chap- 
man, 91  Va.  397,  21  S.  E.  813,  50  Am.  St,  Rep.  84$. 

A  purchaser  of  land  at  a  trustee's  sale  made  under  an  ordinary  deed 
of  trust  cannot  maintain,  against  the  trustee  and  beneficiary  in  the  deed 
of  trust,  a  suit  in  equity  to  recover  for  a  deficiency  in  acreage.  Motley 
V.  Hodges,  120  Va.  498,  91  S.  B.  757. 

Under  the  last  clause  of  section  6,  chapter  72,  W.  Va.  Code  (Va. 
Code,  section  6167),  where  a  debtor  conveys  property  to  a  trustee  for 
benePt  of  creditors,  and  it  is  made  the  duty  of  the  trustee  to  take  pos- 
session, control,  manage,  and  administer  the  trust  property,  the  commis- 
sioner of  accounts  should  make  the  sajne  allowances  to  him  for  reasonable 
expenses,  compensation,  etc.,  as  would*  be  allowed  an  executor  or  other 
fiduciary  under  section  17,  chapter  87,  Id.  (Va.  Code  6425).  Beecher  v. 
Foster  (W.  Va.),  9  Va.  Law  Reg.  15,  19,  22,  and  note. 

See  Barton,  Ch.  Pr.  (2d  Ed.),  pp.  472,  771;  2  Mln.  (4th  Ed.)  259  et 
seq.;  3  Va.  Law  Reg.  828;  1  Va.  L.  Reg.  N.  S.  191. 

Deed  of  trust  on  stock  of  goods,  2  Va.  Law  Reg.  62;  3  Va.  Law  Reg. 
849,  905. 

Naked  power  and  those  coupled  with  an  interest  or  trust,  3  Va.  Law 
Reg.  81. 

As  to  widow's  dower  in  surplus,  see  section  5119. 

For  W.  Va.  decisions  on  similar  statute  see  Jnstis'  Annotations,  chap- 
ter 72,  section  6. 

See  Gregory's  Forms  Nos.  515,  516,  518,  521,  523,  524,  525. 
Sec.  6168.  Appurtenanceai,  etc.,  included  in  deed  pf  land. — Every 
deed  conveying  land  shall,  unless  an  exception  be  made  therein,  be 
construed  to  include  all  buildings,  privileges,  and  appurtenances  of 
every  kind  belonging  to  the  lands  therein  embraced.  (Code  1887, 
§  2443.) 

Easements. — Servitudes  adopted  by  the  owner  of  lands  which  are 
plainly  visible  or  notorious,  and  from  the  character  of  which  it  may  be 
fairly  presumed  that  he  intended  their  preservation  as  necessary  to  the 
convenient  enjoyment  of  the  property,  become,  when  the  lands  are  divided 
and  pass  into  other  hands,  permanent  appurtenances  thereto,  and  neither 
the  owner  of  the  dominant  nor  servient  portions  of  the  land  have  power 
to  adversely  Interfere  with  their  proper  use  and  enjoyment.  Scott  v. 
Moore,  98  Va.  668,  37  S.  E.  342,  81  Am.  St.  Rep.  749. 

Permission  to  grantee  to  use  dock  while  grantors  own  it,  or  until  it  Is 
filled  in,  does  not  makg  an  easement  appurtenant  to  grantee's  land.  Hardy 
V.  McCuUough,  23  Grat.  251,  and  note  Va.  Rep.  Ann. 

Where  a  conveyance  of  land  reserves  to  the  owner  of  a  furnace  the 
right  to  raise  ore  from  the  ore  bank  on  the  land  conveyed  in  the  deed,  the 
ore  does  not  pass  as  appurtenant  to  the  land.  Lee  v.  Bumgardner,  86 
Va.  315,  10  S.  E.  8. 

WlMt  passes  as  easements. — ^Where  the  owner  of  two  adjoining  lots 
constructed  a  well-defined  alleyway  in  the  rear  of  one  of  them  leading  to 
the  other,  and  through  it  laid  sewer  connections  for  the  other,  it  was  cut 
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off  trom  the  first  lot,  and  used  exclusively  for  the  benefit  of  the  second, 
the  first  having  alley  and  sewerage  connections  directly  with  the  street: 
Held,  this  alley  is  a  continuous  and  permanent  or  necessary  easement  for 
the  second  lot.  Scott  v.  Moore.  98  Va.  668,  37  S.  E.  342,  81  Am.  St.  Rep. 
749. 

Where  a  dike  was  erected  by  the  owner  of  land,  and  same  was  after- 
wards divided,  the  right  to  the  advantage  that  arises  from  the  dike  being 
on  the  land  passed  to  his  grantee  or  devisee,  and  the  owner  of  the  other 
tract  cannot  erect  a  dike  on  his  land  so  as  to  nullify  the  effect  of  the  old 
dike.     Burwell  v.  Hobson,  12  Grat.  322,  65  Am.  Dec.  247. 

Whenever  on  one  of  two  tracts  of  land  owned  by  the  same  person,  an 
easement  exists  in  favor  of  the  other,  and  one  is  conveyed,  whether  the 
easement  passes  depends  upon  the  terms  of  the  grant.  If  expressed,  the 
terms  prevail;  if  not  expressed,  its  passage  as  Incident  will  be  presumed 
when  the  easement  is  apparent,  continuous,  and  necessary.  Sanderlin 
V.  Baxter,  76  Va.  299,  44  Am.  Rep.  165. 

If  the  owner  of  two  adjoining  lots  sells  both  at  the  same  time,  each 
grant  carries  all  of  the  apparent  and  continuous  easements  which  are 
necessai-y  for  the  reasonable  use  of  the  property  granted,  and  which  have 
been  or  are  at  the  time  of  the  grant  used  by  the  grantor  for  the  benefit 
of  such  property.  Scott  v.  Moore,  98  Va.  668,  37  S.  E.  342,  81  Am.  St. 
Rep.  749. 

A  conveyance  to  the  "high-water  mark,"  as  a  general  rule,  vests  In  the 
grantee  the  right  to  the  soil  between  ordinary  high  and  low  water  mark, 
as  incident  or  appurtenant  to  the  adjacent  land.  A  grant  may  be  so 
limited  to  high-water  mark  as  to  exclude  riparian  rights  as  Incident  to  it, 
but  the  intention  must  be  clear  and  manifest  upon  the  face  of  the  dei'd. 
Waverly  v.  White,  97  Va.  176,  33  S.  E.  534,  5  Va.  Law  Reg.  399,  45  L.  R. 
A.  227,  and  note. 

What  does  not  pas*. — ^Land   cannot  be  appurtenant   to   land   nor  pass 
with  It.     Lee  V.  Bumgardner,  86  Va.  316,  10  S.  E.  3. 

Where  land  held  in  common  is  divided  in  a  partition  suit  in  which 
it  is  provided  that  the  mineral  rights  in  the  entire  tract  shall  remain  un- 
divided, the  right  reserved  is  not  an  easement,  but  the  entire  ownership 
in  the  ore  in  the  land  divided.  A  purchaser  of  one  of  the  subdivisions  does 
not  acquire  any  right  or  interest  in  the  mineral  rights,  since  they  do  not 
pass  as  appurtenant  to  the  land.  Barksdale  v.  Parker,  87  Va.  141,  12 
S.  E.  344. 

Where  one  of  two  adjoining  lots  owned  by  the  same  parties  is  sold  at 
auction,  and  at  the  time  of  sale  nothing  Is  said  of  an  easement  running 
from  the  lot  through  the  one  sold,  and  such  easement  was  not  to  be  seen 
amd  not  known  to  the  purchaser,  held  purchaser  is  entitled  to  have  his  lot 
free  from  easement.     Scott  v.  Beutel,  23  Grat  1. 

Where  a  deed  conveyed  land  bordering  in  part  on  a  road  which  was 
designated  as  the  line,  reserved  to  the  grantor,  his  heirs  or  assigns,  the 
road  as  it  then  existed,  and  it  appeared  that  the  grantor  held  other  land 
bordering  in  part  on  the  road,  and  that  the  termini  of  said  road  were>  in 
the  grantor's  land,  and  such  remaining  land  was  subsequently  conveyed, 
in  suit  between  first  and  second  grantees,  held,  that  the  reservation  of 
the  road  was  a  right  appurtenant  to  the  land  of  the  grantor  not  first  con- 
veyed, and  therefore  passed  to  the  second  grantee.  French  v.  Williams, 
82  Va.  462,  4  S.  E.  691. 

Generally. — Where  there  is  a  grant  of  an  estate  described  generally, 
everything  that  belongs  to  it,  or  is  used  with  it,  or  is  reasonably  essential 
to  Its  enjoyment,  passes  as  incident  to  the  principal.  Scott  v.  Moore, 
98  Va.  668.  37  S.  E.  342,  81  Am.  St.  Rep.  749. 

Where  the  deed  conveys,  without  any  reservation,  the  grantee  takes 
all  conveyed  by  the  deed,  unincumbered,  unless  in  some  way  notice  is 
brought  home  to  him  that  the  land  is  sold  subject  to  the  incumbrance  of 
some  easement  or  privilege  in  another  person  or  in  the  public.  Deacons 
V.  Doyle,  75  Va.  262. 

Where  land  was  sold  without  restriction  or  reservation,  it  embraces 
underlying  minerals.    Steinman  v.  Vicars,  99  Va.  595,  39  S.  E.  227. 

Discussed,  8  Va.  Law  J.  310. 
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For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 72,  section  10. 

See  Gregory's  Forms  Nos.  615,  516,  521,  523,  524,  626. 

Sec.  6169.  Deeds  good  between  parties. — Any  deed,  or  a  part  of  a 
deed,  which  shall  fail  to  take  effect  by  virtue  of  this  chapter,  shall, 
nevertheless,  be  as  valid  and  effectual  and  as  binding  upon  the 
parties  thereto,  so  far  as  the  rules  of  law  and  equity  will  permit,  an 
if  this  chapter  had  not' been  enacted.  (Code  1887,  §  2444.) 
See  Gregory's  Forms  No.  515. 

Sec.  6170.    Effect  of  certain  vrorda  in  a  deed. — When  a  deed  uses 

the  words  "the  said covenants,"  such  covenant  shall  have 

the  same  effect  as  if  it  was  expressed  to  be  by  the  covenantor,  for 
himself,  his  heirs,  personal  representatives,  and  assigns,  and  shall  be 
deemed  to  be  with  the  covenantee,  his  heirs,  personal  representa- 
tives, and  assigns.     (Code  1887,  §  2445.) 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  12. 

See  Gregory's  Forms  No.  515. 

Sec.  6171.  Effect  of  covenant  of  general  warranty. — ^A  covenant 
by  the  grantor  in  a  deed,  ' '  that  he  will  warrant  generally  the  prop- 
erty hereby  conveyed,"  shall  have  the  same  effect  as  if  the  grantor 
had  covenanted  that  he,  his  heirs,  and  personal  representatives,  will 
forever  warrant  and  defend  the  said  property  unto  the  grantee,  his 
heirs,  personal  representatives,  and  assigns,  against  the  claims  and 
demands  of  all  persons  whomsoever.     (Code  1887,  §  2446.)  ■ 

Nature  and  extent  of  warranty. — Warranty,  as  known  to  the  com- 
mon law,  was  exclusively  a  covenant  real,  running  with  the  land.  The 
remedy  for  Its  breach  was  not  in  damages,  l)ut  primarily  in  the  recovery  of 
other  land.  In  this  sense,  however,  It  has  since  been  discontinued,  and  is 
now  considered  a  personal  covenant  sounding  in  damages.  Under  our 
statutes  and  decisions  it  is  treated  as  a  covenant  to  warrant  and  defend, 
while  it  has  also  all  the  effects  of  a  covenant  for  quiet  enjoyment.  Burt- 
ners  v.  Keran,  24  Grat.  65;  Tabb  v.  Binford,  4  Leigh  132,  36  Am.  Dec. 
317. 

In  a  deed  of  bargain  and  sale  the  grantor  covenants  as  follows:  And 
the  said  T.  doth  hereby  covenant,  for  himself  and  his  heirs,  to  and  with 
the  said  B.,  that  he,  the  said  T.,  will  warrant  and  forever  defend  to  the 
said  B.,  his  heirs  and  assigns,  the  title  to  the  said  parcel  of  land  against 
all  persons  whatever.  Held,  that  this  covenant  was  not  a  mere  warranty 
real,  but  was  a  personal  covenant  upon  which  an  action  of  covenant  lay 
for  the  bargainee,  on  being  evicted,  against  the  administrator  of  his  bflkf- 
gainor.    Tabb  v.  Binford,  4  Leigh  132. 

Where  husband  and  wife  convey,  with  general  warranty,  wife's  life 
estate  in  land,  the  warranty  does  not  run  with  the  land  and  is  only  co- 
extensive with  the  wife's  life  estate.  McDonald  v.  Rothgeb,  112  Va.  749, 
72  S.  E.  692. 

A  covenant  of  warranty  runs  with  the  land  for  the  protection  of  the 
owner  in  whose  time  the  breach  occurs,  and  may  be  enforced  by  the  cove- 
nantee and  his  representatives  and  assigns.  To  constitute  a  breach  (A 
such  a  contract  there  must  be  an  eviction,  or  the  plaintiff  must  be  pre- 
vented from  taking  possession  of  the  premises  by  another  in  possession 
under  a  better  title  existing  at  the  time  of  the  sale  and  deed.  Marbury 
V.  Thornton,  82  Va.  702,  1  S.  E.  909;  Dickinson  v.  Hoomes,  8  Grat.  396; 
Sheffey  v.  Gardiner,  79  Va.  313;  Washington  v.  Thornton,  83  Va.  157,  2 
S.  E.  198. 

If  a  covenant  of  warranty  could  be  treated  merely  as  a  covenant 
against  incumbrances,  a  prior  Incumbrance  being  on  the  property  at  the 
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tUne  of  the  execution  of  the  deed  to  the  grantee,  It  would  be  Instantly 
broken,  and  then  become  a  mere  right  of  action  not  assignable  at  law, 
and  which  could  not  pass  by  deed  of  trust  from  the  grantee.  Washing- 
ton V.  Thornton,  83  Va.  157,  2  S.  E.  193;  Marbury  v.  Thornton,  82  Va. 
702,  1  S.  B.  909. 

A  covenant  of  warranty  cannot  be  treated  as  a  covenant  against  ezlst- 
locr  incumbrances.  Marbury  v.  Thornton.  82  Va.  702,  1  S.  B.  909;  Flndlay 
▼.  Toncray.  2  Rob.  379;  Dickinson  v.  Hoomes,  8  Qrat.  396;  Washington 
Y.  Thornton,  83  Va.  157,  2  S.  E.  193. 

C.  and  S.,  being  jointly  in  possession  as  joint  owners  of  land,  jointly 
sell  same  to  G.  and  S.,  and  convey  it  to  them.  In  their  deed  they  say: 
And  the  said  C.  and  S.  covenant  that  they  will  warrant  generally,  etc. 
Held,  this  Is  a  joint  and  several  warranty,  and  both  warrantors  are  re- 
sponsible to  the  vendee,  upon  eviction,  for  the  payment  of  the  full  measure 
of  damages.    Click  v.  Green,  77  Va.  827. 

A  vendor  who  has  neither  possession  nor  title  cannot  pass  either  by 
his  conveyance.  The  clause  of  general  warranty  could  not  operate  as  real 
covenant  unless  the  vendees  entered,  and  could  pass  to  the  assignee  only 
along  with  and  Incident  to  the  land.  The  land  not  passing,  the  warranty 
could  not  pass.     Randolph  v.  Kinney,  3  Rand.  394. 

A  vendor  who  conveys  with  general  warranty,  without  any  other 
covenants,  makes  himself  only  responsible  for  eviction,  and  secures  to 
himself  the  advantage  of  every  doubt  which  hangs  over  the  title  being 
removed  by  the  lapse  of  time.  However  bad  the  title  may  be,  the  vendee 
cannot  sue  upon  his  warranty  until  evicted.  Beale  v.  Selveley,  8  Leigh 
674. 

General  warranty  as  estoppel. — ^Where  land  is  conveyed  with  general 
warranty,  and  the  grantor  does  not  own  it  at  the  time  of  the  conveyance, 
bat  subsequently  acquires  the  same  land,  such  acquisition  Inures  to  the 
benefit  of  the  grantee,  because  the  grantor  Is  estopped  to  deny,  against 
the  terms  of  his  warranty,  that  he  had  the  title  in  question;  but  It  does 
not  operate  actually  to  transfer  the  estate  subsequently  acquired.  Burt- 
ners  v.  Reran,  24  Grat.  65;  and  note  Va.  Rep.  Ann.;  Raines  v.  Walker.  77 
Va.  9.'5:  Baugh  v.  Same,  Id.  102;  Gregory  v.  Peoples,  80  Va.  357;  Young 
Y.  Young,  89  Va.  678,  17"  S.  B.  470,  23  L.  R.  A.  642;  Reynolds  v.  Cook, 
83  Va.  817.  3  S.  E.  710,  5  Am.  St.  Rep.  317.  But  see  section  6202  which 
affects  this  doctrine. 

A  grantor  is  estopped  to  claim  a  title  subsequently  acquired,  not  only 
when  he  has  conveyed  with  warranty,  but  also  where  the  deed  of  convey- 
ance cites  or  affirms,  expressly  or  impliedly,  that  the  grantor  is  seized  of  a 
particular  estate  which  the  deed  purports  to  convey,  and  upon  the  faith 
of  which  the  bargain  is  made.  Townsend  v.  Outten,  95  Va.  536,  28  S.  E. 
968,  note  4  Va.  Law  Reg.  44;  Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  346. 
See  section  5202. 

Although  If  the  warrantor  afterwards  acquire  title  on  his  own  ac- 
count, and  with  his  own  means,  the  title  enures  to  the  benefit  of  the  war- 
rantee, yet  If  he  buys  with  another's  money  It  enures  to  the  benefit  of  the 
latter.  2  MIn.  (4th  Ed.)  710;  Gregory  v.  Peoples,  80  Va.  357;  Bank  v. 
Carrington,  7  Leigh  566;  Kane  v.  O'Connors,  78  Va.  80;  Raines  v.  Walker, 
77  Va.  95.    See  section  5202. 

A  testator  devised  land  to  each  of  his  children,  but  directed  that  If 
any  of  them  died  his  or  her  estate  should  be  equally  divided  between  the 
survivors  or  their  representatives.  All  of  the  children  took  possession 
of  the  estate.  In  1819  one  of  the  sons  sold  the  estate  devised  to  him. 
and  the  other  children  united  In  the  covenants  In  the  deed,  which  were 
as  follows:  "And  the  said  A.,  for  himself  and  his  heirs,  and  the  said 
B..  C.  D.,  E.,  for  themselves  and  their  heirs,  as  contingent  devisees  or 
legatees  under  the  will  of  R..  deceased,  by  whom  said  land  was  devised  to 
A.,  do  hereby  covenant  and  agree  to  and  with  said  Y.  that  they  will  war- 
rant and  defend  the  fee  simple  estate  and  complete  right  and  title  to  said 
land  to  him,  and  his  heirs  and  assigns,  forever,  against  themselves  and 
their  heirs,  and  against  the  claim  and  demand  of  any  person  or  persons 
claiming  from,  by.  or  under  them,  in  virtue  of  the  will  aforesaid,  and  do 
relinquish  and  fully  confirm  to  said  Y.  all  the  right  they  or  their  heirs 
now  have,  or  might  or  may  hereafter  have,  to  said  land,  or  any  part 
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thereof,  to  him,  and  his  heirs  and  assigns,  forever,  free  from  them  the 
said  B.,  C,  D.,  E.,  and  their  heirs,  and  of  all  other  persons  In  the  whole 
world."  The  children  of  B.,  the  others  having  died  without  Issue,  sought 
to  recover  the  land  as  purchasers  under  the  will  of  the  grandfather. 
Held,  that  the  covenants  of  B.  extend  to  the  claim  of  the  children,  thou^ 
they  claim  not  as  heirs,  but  by  devise  under  the  will  of  their  grandfather. 
Dickinson  v.  Hoomes,  8  Grat.  363. 

Where  a  man  conveyed  land  to  his  wife,  with  warranty  against  the 
claims  of  himself  and  heirs,  his  children,  deriving  title  from  their  mother, 
will  not  be  affected  by  the  warranty.    Urquhart  v.  Clarke,  2  Rand.  549. 

The  heirs  of  a  wife  are  not  barred  from  claiming  the  land  to  which 
she  was  entitled  by  the  collateral  warranty  of  the  husband,  who  was  their 
father,  in  his  deed  conveying  it  to  the  purchasers  from  him.  Norman  v. 
Cunningham,  5  Grat.  63. 

Where  there  Is  no  estoppel  without  wturranty. — ^Where  the  owner  of 
an  equitable  estate  conveys  the  lands  without  general  warranty,  and  the 
deed  contains  no  recital  that  the  grantor  has  the  legal  title,  such  deed  does 
not  estop  the  grantors  as  to  an  after-acquired  legal  estate  in  the  land, 
but  only  operates  to  give  a  lien  on  the  equitable  estate.  Doswell  v.  Buch- 
anan, 3  Leigh  365,  23  Am.  Dec.  280.    See  section  5202  and  revlsors'  note. 

When  purchaser  not  estopped  by  recitals  of  deed. — Because  a  deed 
recites  that  "Immediate  possession  is  delivered,"  and  declaration  avers  no 
eviction,  covenantee  is  not  thereby  estopped  to  deny  that  he  got  posses- 
sion.    Sheffey  v.  Gardiner,  79  Va.  313. 

Where  purchaser  has  knowledge  of  defect.— As  a  general  rule,  where 
the  purchaser  has  knowledge  of  a  defect  in  the  title,  but  is  willing  to  ac- 
cept the  property  with  a  covenant  of  general  warranty,  his  only  remedy 
would  be  at  law,  after  eviction,  and  he  would  have  no  right.  In  the  ab- 
sence of  fraud  or  mistake,  to  withhold  the  payment  of  the  purchase  money. 
Faulkner  v.  Davis,  18  Grat.  661,  98  Am.  Dec.  698. 

A  vendee  who  purchases  with  notice  of  the  infirmities  of  his  title, 
and  puts  improvements  on  the  land,  which  he  conveys  at  an  advanced 
price,  can,  when  evicted  from  flve-slxteenths  of  the  land,  recover  from 
his  vendor  only  flve-slxteenths  of  the  price  he  paid,  while  he  must  pay 
his  grantee  five-sixteenths  of  the  advanced  price  he  received.  Conrad  v. 
Effinger,  87  Va.  59,  12  S.  E.  2,  24  Am.  St  Rep.  646. 

If  a  purchaser  knew,  when  he  made  a  contract,  that  there  was  a  de- 
fect In  the  title,  which  would  take  considerable  time  to  remove;  or  if  he 
acquires  this  knowledge  after  sale,  and  acquiesces  in  the  delay;  or  pro- 
ceeds after  the  knowledge  of  the  defect  with  the  execution  of  the  contract 
— he  has  no  ground  of  complaint.    Vail  v.  Nelson,  4  Rand.  478. 

When  collection  of  purchase  money  enjoined. — If  a  grantee  accepts 
the  title  and  receives  the  deed,  he  will  generally  have  to  look  only  to  the 
covenants  contained  therein  for  his  indemnity  and  protection  against  an; 
defects  that  may  be  in  the  title.  If  there  be  no  covenants  in  the  deed 
covering  such  defects,  he  will  be  without  remedy,  for  he  will  have  no  right, 
unless  there  is  fraud  or  such  a  mistake  as  to  require  a  court  of  equity  to 
grant  relief.  If  there  be  such  a  covenant  in  the  deed  the  vendee  has  his 
remedy  at  law,  and  a  court  of  equity  will  interpose  to  stop  proceedings 
for  the  collection  of  the  purchase  money  only  on  the  grounds  that  suit 
has  been  brought  or  is  threatened  against  him  on  account  of  such  defect, 
or  that  such  defect  certainly  exists,  or  that  some  other  peculiar  equity 
exists.  Faulkner  v.  Davis,  18  Grat.  660,  98  Am.  Dec.  698;  Ralston  v. 
Miller,  3  Rand.  44,  15  Am.  Dec.  704. 

Where  it  is  clearly  shown  that  the  title  to  a  portion  of  the  land  con- 
veyed to  a  purchaser  under  a  general  warranty  deed  is  defective,  he  has 
a  right,  notwithstanding  a  deed  with  general  warranty  has  been  made,  to 
enjoin  the  collection  of  the  purchase  money;  and  such  right  is  not  Im- 
paired though  the  vendor  is  seeking  to  collect  the  purchase  money  not 
directly  from  the  purchaser,  but  from  a  third  person,  on  a  collateral 
security  assigned  to  him  by  the  purchaser.  Clarke  v.  Hardgrove,  7  Grat. 
399,  note  Va.  Rep.  Ann. 

A  court  of  equity  will  enjoin  the  collection  of  the  purchase  money  of 
land  on  the  ground  of  defect  of  title,  after  vendee  has  taken  possession 
under  conveyance  from  the  vendor  with  general  warranty,  if  the  title  is 
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questioned  by  a  suit  either  prosecuted  or  threatened,  or  if  the  purchaser 
can  show  clearly  that  the  title  is  defective.  Clarke  v.  Hardgrove,  7  Grat. 
399.  and  note  Va.  Rep.  Ann.;  Koger  v.  Kane,  5  Leigh  606;  Ralston  v. 
Miller,  3  Rand.  44,  15  Am.  Dec.  704;  Peers  v.  Bamett,  12  Grat.  416. 

Relief  for  breach  of  warranty. — Under  a  general  warranty  deed,  until 
eriction,  a  vendee  cannot  assert  a  claim  for  damages,  and  this  claim  he  can 
assert  in  a  court  of  law,  because  a  court  of  equity  is  not  the  proper 
tribunal  to  give  damages  for  a  breach  of  warranty.  Long  v.  Israel,  9 
Leigh  556;  Koger  v.  Kane,  5  Leigh  606;  see  also  Abemathy  v.  Phillips,  82 
Va.  769,  1  S.  E.  113;  Jackson  v.  Turner,  5  Leigh  119;  Threlkeld  v.  Pltz- 
hugh,  2  L«lgh  451;  Click  v.  Green,  77  Va.  827. 

When  the  premises  are  in  the  actual  possession  of  third  party  under 
paramount  title,  at  the  date  of  the  conveyance,  it  is  unnecessary  to  aver 
or  prove  actual  entry  or  eviction  in  an  action  for  the  breach  of  warranty 
of  title  to  the  land.     Sheffey  v.  Gardiner,  79  Va.  313. 

Where  a  vendee,  with  warranty  of  title  (the  vendor  being  guilty  of 
no  fraud),  buys  a  better  title,  he  (the  vendor)  can  only  be  compelled  to 
refund  to  the  vendee  the  amount  of  the  money  paid  for  the  better  title. 
The  vendee  cannot  disavow  vendor's  title.  Roller  v.  BfBnger,  88  Va.  641, 
14  S.  E.  337. 

Equity  will  only  relieve  a  purchaser  who  has  obtained  a  deed  Where 
there  has  been  an  actual  eviction,  or  where  a  suit  is  depending  or  threat- 
ened, or  when  the  vendee,  placing  himself  in  the  attitude  of  the  superior 
claimant,  can  show  a  clear  outstanding  title  or  incumbrance.  Beale  v. 
Seiveley,  8  Leigh  675;  Ralston  v.  Miller,  3  Rand.  44,  15  Am.  Dec.  704; 
Yancey  v.  Levis,  4  Hen.  &  M.  390;  GranUand  v.  Wight,  5  Munf.  295; 
Koger  V.  Kane,  5  Leigh  606;  Richards  v.  Mercer,  1  Leigh  125. 

Mrasnre  ot  damaRes  for  breach. — Where  there  has  been  an  eviction, 
the  measure  of  damages  to  be  recovered  against  the  vendor,  on  his  cove- 
nant of  warranty,  is  not  the  value  ot  the  land  at  the  time  of  the  eviction, 
but  the  purchase  money  with  Interest,  not  from  the  day  of  sale,  but  from 
the  actual  eviction,  the  costs  incurred  by  the  vendee  in  defending  the  title, 
and  such  damages  as  he  may  have  paid  to  the  person  evicting  him.  Jack- 
son V.  Turner.  5  Leigh  127;  Threlkeld  v.  Fitzhugh,  2  Leigh  451;  Sheffey 
V.  Gardiner,  79  Va.  313;  Click  v.  Green,  77  Va.  827;  Crenshaw  v.  Smith, 
5  liiunf.  415;  Nelson  v.  Matthews,  2  Hen.  &  M.  164,  3  Am.  Dec.  620;  Low- 
ther  V.  Com.,  1  Hen.  &.  M.  202;  Abemathy  v.  Phillips,  82  Va.  779,  1  S.  E. 
113:  Stout  V.  Jackson,  2  Rand.  132;  Conrad  v.  Efhnger,  S7  Va.  69,  12  S. 
E.  2,  24  Am.  St.  Rep.  646;  Humphreys  v.  McClenachan,  1  Munf.  493; 
Haffey  v.  Birchetts,  11  Leigh  83;  2  Miu.  (4th  Ed.)  726;  Thompson  v. 
Guthrie,  9  Leigh  101,  33  Am.  Dec.  225,  and  note  Va.  Rep.  Ann.;  Roller 
V.  Efflnger,  88  Va.  641,  14  S.  E.  337. 

It  several  tracts  ot  land  be  sold  as  adjoining  oach  other,  for  a  gross 
sum,  and  no  specification  be  made  at  the  time  ot  the  contract  of  the  quan- 
tity or  separate  value  of  each  parcel,  and  there  be  a  deficiency  in  the  quan- 
tity of  each,  the  purchaser  will  be  entitled  to  compensation  for  such  de- 
ficiency, according  to  the  average  value  ot  the  whole  tract,  and  not  of  the 
several  tracts  taken  separately.  Nelson  v.  Matthews,  2  Hen.  &  M.  164,  3 
Am.  Dec.  620. 

Where  a  grantor  is  called  upon  to  defend  the  title,  and  immediately 
employs  competent  counsel  to  do  so,  the  grantee  cannot,  when  evicted, 
recover  from  him  counsel  fees  as  well  as  the  valtie  of  the  land.  Conrad 
v.  Effinger,  87  Va,  59.  12  S.  E.  2,  24  Am.  St.  Rep.  646. 

Grantee  cannot  recover  attorneys'  fees  against  grantor  when  the  lat- 
ter himself  defends  suit  tor  eviction  with  a  competent  attorney  of  his 
own.    Conrad  v.  Efflnger,  87  Va.  59,  12  S.  E.  2. 

Upon  breach  of  warranty  of  title  the  vendee  is  entitled  to  the  amount 
of  the  purchase  money  paid  by  him  with  Interest  from  eviction  and  costs. 

Id. 

What  averment  of  breach  not  snfflcient.— A  declaration  in  covenant 
stated  that,  in  coneequence  of  a  prior  lien  and  encumbrance  upon  the  tract 
of  land  in  question,  the  plaintiff  has  been  disturbed  In  and  evicted  from 
the  possession  and  enjoyment  of  the  said  tract  of  land.  There  was  no 
averment  that  the  plaintiff  was  kept  out  of  possession  of  the  premises  by 
any  person  or  persons  In  possession  under  a  paramount  title,  or  that  he 
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was  evicted  by  judgment  of  eviction  followed  by  ouster.    Held  demurrable. 
Marbury  v.  Thornton,  82  Va.  702,  1  S.  E.  909. 

Generally. — In  Virginia  a  vendor  usually  enters  Into  a  covenant  of 
general  warranty,  unless  he  sells  under  a  power.  In  these  cases  he  gen- 
erally covenants  only  for  himself  and  his  heirs.  Rucker  v.  Lowtber,  6 
Leigh  269;  2  Min.  (4th  Ed.)  725. 

For  monographic  note  on  Covenants,  see  Todd  v.  Summers,  2  Orat. 
167,  Va.  Rep.  Ann.,  44  Am.  Dec.  379. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  13. 

See  notes  to  section  5172  as  to  the  covenant  of  special  warranty. 

See  Gregory's  Forms  No.  515. 
Sec  6172.  Of  special  warranty. — A  covenant  by  any  such  grantor 
"that  he  will  warrant  specially  the  property  hereby  conveyed"  shall 
have  the  same  effect  as  if  the  grantor  had  covenanted  that  he,  his 
heirs,  and  personal  representatives,  will  forever  warrant  and  defend 
the  said  property  unto  the  grantee,  his  heirs,  personal  representatives 
and  assigns,  against  the  claims  and  demands  of  the  grantor,  and  all 
persons  claiming  or  to  claim  by,  through,  or  under  him.  (Code  1887, 
§2447.) 

Caveat  emptor  <4>pUes  strictly  to  special  warrMity. — Where  a  vendee 
takes  a  conveyance  with  special  warranty  of' title,  the  rule  caveat  emptor 
strictly  appllps.     Beale  v.  Selveley,  8  Leigh  672. 

Where  A.  sells  and  conveys  land  to  B.  with  general  warranty,  and 

B.  sells  and  'conveys  to  C.  such  title  as  A.  has  conveyed  to  him,  equity 
will  not  give  C.  relief  against  B.  on  the  ground  of  defect  of  title,  because 

C.  purchased  of  him  only  A.'s  title,  nor  give  him  relief  against  A.,  for  A. 
has  no  claim  against  C.  which  be  can  be  enjoined  from  enforcing.  Koger 
V.  Kane,  6  Leigh  606. 

A  mistake  in  respect  to  the  title  Is  no  ground  for  relief  In  equity  to  a, 
purchaser,  where  he  takes  upon  himself  the  risk  as  to  the  title,  as  he  does 
when  he  purchases  land  without  any  agreement,  express"  or  implied,  for  a 
conveyance  with  warranty  of  title.  Sutton  v.  Sutton,  7  Grat.  234,  56  Am. 
Dec.  109. 

If  a  vendor  expressly  sells  such  title  as  he  has,  and  does  not  pretend 
to  have  a  perfect  title,  and  sells  without  warranty,  he  is  entitled  to  specific 
execution  without  being  first  required  to  show  a  clear  title.  Sutton  v. 
Sutton,  7  Grat.  234,  56  Am.  Dec.  109;  Bailey  v.  James,  11  Orat.  468.  62 
Am.  Dec.  659;  Goddin  v.  Vaughn,  14  Grat.  124;  Vail  v.  Nelson,  4  Rand. 
478. 

A  trustee  who  sells  the  trust  property  and  such  title  only  as  is  vested 
in  him  according  to  the  terms  prescribed,  and  without  warranty  or  fraud, 
incurs  no  responsibility  to  the  purchaser.  Sutton  v.  Sutton,  7  Grat.  234, 
56  Am.  Dec.  109. 

Where  property  is  sold  by  the  trustee  for  what  it  will  bring,  and 
there  is  no  warranty  of  title  or  quantity,  the  purchaser  Is  not  entitled  to 
relief  for  a  mistake  in  the  estimated  quantity  of  the  land.  Sutton  v.  Sut- 
ton, 7  Grat.  234,  56  Am.  Dec.  109.  See,  also.  Motley  v.  Hodges,  120  Va. 
498,  91  S.  E.  757,  cited  under  section  5167. 

Land  is  purchased  by  the  acre.  After  the  survey  is  started  the 
vendee  agreed  to  take  It  at  th^  quantity  for  which  the  vendor  held  It, 
and  the  survey  is  stopped.  Held,  he  is  concluded  by  his  agreement,  and 
is  not  entitled  to  an  abatement  from  the  purchase  money  for  a  deficiency 
in  the  quantity.     Peers  v.  Barnett,  12  Grat.  408. 

The  grantee  in  a  quitclaim  deed  with  covenant  of  special  warranty, 
which  purports  to  convey  "such  interest  only  as  the  grantors  now  have, 
whatever  that  may  be,"  takes  In  subordination  to  a  prior  unrecorded  deed, 
and  such  quitclaim  deed  cannot  be  introduced  In  evidence  to  defeat  the 
title  deduced  under  such  prior  unrecorded  deed.  Virginia  v.  Fields,  94 
Va.  102,  26  S.  E.  426,  3  Va  Law  Reg.  665. 

Generally.  — A  deed  recited  that  the  grantors  "will  warrant  specially 
the  land  hereby  conveyed;  that  they  have  the  right  to  convey  the  said  land 
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to  the  said  'grantees;  that  the  said  grantees  shall  have  quiet  possession 
thereof  free  from  all  encumbrances;  that  they  shall  execute  such  further 
assurances  of  said  land  as  may  be  requisite;  and  iht't  they  hare  done  no 
act  to  encumber  the  same."  Held,  that  the  word  "specially"  governs  and 
controls  all  the  succeeding  covenants.  Allemong  v.  Oray,  92  Va.  216,  23 
S.  E.  298.    Compare  Dickinson  v.  Hoomes,  8  Grat.  363. 

A  grantor  who  conveys  land  wiih  special  warranty  and  a  covenant  of 
qafet  possession  is  estopp«d  to  assert  an  after  acquired  title  against  his 
grantee.  Hurley  v.  Charles,  112  Va.  706,  72  S.  B.  689.  See  section  5202 
and  revisers'  note. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  14. 

See  notes  to  section  5171  as  to  covenant  of  general  warranty;  as  to 
relief  for  breach  of  warranty;  measure  of  damages,  &c.;  as  to  knowledge 
of  defects  on  part  of  purchaser,  &c.,  &c. 

See  Gregorys  Forms  Nos.  515,  516,  51S,  621,  526. 

Sec.  6173.  Words,  "with  general  warranty,"  and  "with  special 
warranty,"  constmed. — The  words  "with  general  warranty,"  in  the 
granting  part  of  any  deed,  shall  be  deemed  to  be  a  covenant  by  the 
grantor  "that  he  will  warrant  generally  the  property  hereby  con- 
veyed." The  words  "with  special  warranty,"  in  the  granting  part 
of  any  deed,  shaU  be  deemed  to  be  a  covenant  by  the  grantor  ' '  that 
he  will  warrant  specially  the  property  hereby  conveyed."  (Code 
1887,  §  2448.) 

See  Gregory's  Forms  Nos.  515,  516,  618,  521,  526. 

Sec.  6174.  Covenant  of  "right  to  convey." — ^A  covenant  by  the 
grantor  in  a  deed  for  land,  "that  he  has  the  right  to  convey  the  said 
land  to  the  grantee,"  shall  have  the  same  effect  as  if  the  grantor 
had  covenanted  that  he  has  good  right,  full  power,  and  absolute  au- 
thority, to  convey  the  said  land,  with  all  the  buildings  thereon,  and 
the  privileges  and  appurtenances  thereto  belonging,  unto  the  grantee, 
in  the  manner  in  which  the  same  is  conveyed  or  intended  so  to 
be  by  the  deed,  and  according  to  its  true  intent.  (Code  1887,  § 
2449.) 

Breach  of  covenant,  and  remedy. — It  it  is  broken,  and  he  fails  of 
tbat  seisin,  be  has  a  right  to  reclaim  the  purchase  money.  But  if  by  virtue 
of  another  covenant  in  the  same  deed  (for  further  assurance  of  title), 
which  was  also  taken  to  assure  to  him  tlhe  subject-matter  of  the  convey- 
ance, he  has  obtained  that  seisin,  it  would  be  inequitable  that  he  should 
have  the  seisin,  and  be  allowed  besides  to  recover  back  the  consideration 
paid  for  it.  The  grantor  may  supply  the  missing  link  in  the  chain  of  title 
whereby  grantee  Is  assured  possession.  Building  v.  Fray,  96  Va.  559 
32  S.  E.  58. 

A  covenant  in  a  deed  by  the  grsintor,  "that  he  has  a  right  to  con- 
vey," is  broken,  if  at  all,  as  soon  as  the  deed  is  made,  and  the  grantee 
may  bring  his  action  at  once  without  averring  eviction  or  special  damages. 
Kinzie  v.  Riely,  100  Va.  709,  42  S.  B.  872. 

A  covenant  of  seisin  (right  to  convey)  is  not  broken  by  an  outstand- 
ing contingent  right  of  dower,  since  such  right  does  not  affect  the  grantee's 
possession  or  legal  title.     Building  v.  Fray,  96  Va.  659,  32  S.  B.  58. 

Where  grantor  conveys  land  with  covenant  of  "right  to  convey"  and 
"further  assurance,"  be  may  supply  a  missing  link  in  his  chain  of  title 
before  bis  grantee  has  been  disturbed  in  his  possession  and  before  action 
brooght.    Building  v.  Fray,  96  Va.  559,  32  S.  E.  58. 

Bremt^  may  be  pleaded  under  section  6140. — In  an  action  brought 
lor  the  recovery  of  the  purchase  price  of  land  conveyed,  the  grantee  may, 
under  section  6145,  Code,  file  a  special  plea  for  the  breach  of  warranty 
or  covenant  for  title,  unless  the  defense  set  up  would  require  a  rescission 
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Of  the  contract,  and  the  grantor  to  be  reinvested  with  the  title  conveyed. 
Klnzle  T.  Riely,  100  Va.  709,  42  S.  E.  872.  8  Va.  Law  Reg.  655.  note; 
Sheffey  v.  Gardiner,  79  Va.  313;  Grayson  v.  Buchanan,  88  Va.  251,  13 
S.  B.  457;  Watkins  v.  West  Wytheville,  92  Va.  1,  22  S.  E.  554;  Mangua 
V.  McClelland,  93  Va.  786,  22  S.  E.  364;  4  Min.  (3d  Ed.)   795,  796. 

Upon  a  covenant  to  make  a  good  tlUe  to  certain  lots  of  land  (accord- 
ing to  a  certain  plat  for  extending  the  streets  of  a  town),  which  included 
the  streets  and  appurtenances  thereon  mentioned,  and  that  the  cove- 
nantee, his  heirs  and  assigns,  may  at  all  times  thereafter  enter  into  pos- 
session and  enjoy  the  said  lots,  with  the  streets,  etc.,  without  the  let, 
hindrance,  or  molestation  of  the  covenantor,  his  heirs  and  assigns,  a  court 
of  equity  will  by  injunction  compel  the  vendor  to  remove  the  obstruc- 
tions from  the  streets,  and  leave  tihem  open  for  the  benefit  of  the  vendee 
and  his  assigns.     Brooke  v.  Barton,  6  Munt.  306. 

When  only  nouUual  damages  recoTei«ble.— If  there  had  been  no 
eviction  and  no  special  damages,  his  recovery  would  be  merely  nominal 
damages.  A  recovery  of  nominal  damages  would,  however,  bar  hla  claim, 
although  he  was  afterwards  evicted  from  the  land  which  his  grantor  had 
no  right  to  convey.  If  lils  claim  for  damages  was  set  up  by  way  of  set-off, 
a  recovery  of  nominal  damages  would  equally  bar  any  future  action  for 
the  breach.  Kinzie  v.  Riely,  100  Va.  709,  42  S.  E.  872,  8  Va.  Law  Reg. 
647,  and  note. 

Nominal  damages  only  can  be  recovered  for  breach  of  a  covenant 
of  seisin,  where,  before  injury  sustained,  the  paramount  title  is  perfected 
in  the  covenantor  and  vests  by  inurement  in  the  grantee.  Building  v. 
Fray,  96  Va.  559,  32  S.  E.  58. 

Generally. — The  covenants  in  this  section  and  the  three  following, 
known  as  the  "English  covenants,"  are  placed  in  deeds  In  addition  to 
"warranty,"  because  the  lattler  Is  unavailing  until  actual  eviction. 

The  covenant  of  seisin  (or  right  to  convey)  is  Intended  to  secure  to 
the  grantee  a  legal  seisin  in  the  land  conveyed.  Building  v.  Fray,  96  Va. 
669,  32  S.  E.  58. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  16. 

See  Gregory's  Forms  No.  515. 

Sec.  6176.  For  "quiet  possession,"  and  "free  from  encmn- 
brancee." — ^A  covenant  by  any  such  grantor,  "that  the  grantee 
shall  have  quiet  possession  of  the  said  land"  shall  have  as  much 
eflFect  as  if  he  covenanted  that  the  grantee,  his  heirs,  and  assigns, 
might,  at  any  and  all  times  thereafter,  peaceably  and  quietly  enter 
upon  and  have,  hold,  and  enjoy,  the  land  conveyed  by  the  deed, 
or  intended  so  to  be,  with  all  the  buildings,  thereon  and  the  privil- 
eges and  appurtenances  thereto  belonging,  and  receive  and  take 
the  rents  and  profits  thereof,  to  and  for  his  and  their  use  and 
benefit,  without  any  eviction,  interruption,  suit,  claim,  or  demand 
whatever.  If  to  such  covenant  there  be  added  "free  from  all  en- 
cumbrances," these  words  shall  have  as  much  effect  as  the  words 
"and  that  freely  and  absolutely  acquitted,  exonerated,  and  for- 
ever discharged,  or  otherwise,  by  the  said  grantor  or  his  heirs 
saved  harmless  and  indemnified  of,  from,  and  against,  any  and 
every  charge  and  enctmibrance  whatever."     (Code,  1887,  §  2450.) 

Where  a  tract  of  land  through  which  a  public  highway  runs  is  sold, 
and  the  conveyance  contains  a  covenant  against  encumbrances,  the  public 
highway  is  not  an  encumbrance  which  is  included  in  the  covenant,  and 
the  grantee  is  not  entitled  to  any  abatement  of  the  purchase  price.  Jordan 
V.  Eve,  31  Grat.  1;  Deacons  v.  Doyle,  75  Va.  258;  2  Min.  (4th  Ed.)  721. 
Cases  distinguished.  Trice  v.  Kayton,  84  Va.  217,  4  S.  E.  377,  10  Am.  St. 
Rep.  836. 

A  grantee,  upon  the  order  of  the  city  authorities  directing  him  to 
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remove  a  fence  and  building  as  encroaching  on  the  street,  proceeded  to 
pall  down  those  structures  after  notice  to  his  vendor.  The  deed  from 
the  vendor  described  the  property  by  metes  and  bounds,  and  conveyed 
the  property  with  general  warranty  and  covenants  of  title.  Held,  that 
while  the  highway  was  observable,  yet  the  hidden  fact  that  the  buildings 
were  upon  a  part  of  the  highway  was  not  apparent,  and  could  not  have 
been  in  contemplation  of  the  parties,  and  that  the  grantee  was  entitled  to 
recover  for  a  breach  of  his  covenant  of  quiet  possession.  Trice  v.  Kayton, 
84  Va.  217,  4  8.  B.  377,  10  Am.  St.  Rep.  836.  See,  also,  Jordan  v.  Eve, 
31  Grat.  1. 

A  {n^ntor  who  conveys  land  with  special  warranty  and  a  covenant 
of  quiet  possession  is  estopped  to  assert  an  after  acquired  title  against 
his  grantee.  Hurley  v.  Charles-,  112  Va.  706,  72  S.  E.  689.  See  section 
5202. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  17. 

See  Gregory's  Forms  No.  515. 

Sec.  6176.  For  "fnrtlier  assnrances." — A  covenant  by  any  such 
grantor  "that  he  will  execute  such  further  assurances  of  the  said 
lands  as  may  be  requisite"  shall  have  the  same  effect  as  if  he 
covenanted  that  he,  the  grantor,  his  heirs,  or  personal  representa- 
tive, will  at  any  time,  upon  any  reasonable  request,  at  the  charge 
of  the  grantee,  his  heirs,  or  assigns,  do,  execute,  or  cause  to  be 
done  or  executed,  all  such  further  acts,  deeds  and  things,  for  the 
better,  more  perfectly,  and  absolutely  conveying  and  assuring  the 
said  lands  and  premises,  hereby  conveyed  or  intended  so  to  be, 
onto  the  grantee,  his  heirs,  and  assigns  in  manner  aforesaid,  as  by 
the  grantee,  his  heirs,  or  assigns,  his  or  their  counsel  in  the  law,- 
shall  be  reasonably  devised,  advised,  or  required.  (Code  1887,  § 
2451.) 

Where,  under  a  covenant  for  further  assurance,  the  covenantor  per- 
fects the  seisin  before  injury,  by  supplying  missing  link  in  his  life,  the 
grantee  cannot  rescind  as  for  breach  of  covenant  of  seisin.  Building  t. 
Fray,  96  Va.  559,  32  S.  B.  58. 

A  contract  for  the  sale  of  land  provided  that  the  grantors,  on  the  pay- 
ment of  the  first  instalment  of  the  price,  would  make  title  in  fee  to,  and, 
by  such  conveyances  as  the  grantees  or  their  counsel  should  reasonably 
require,  convey  and  release  such  land  in  possession  to  the  grantees,  free 
from  encumbrances  or  demands.  Held,  to  mean  that  a  deed  with  proper 
covenants  would  be  made  conveying  the  premises  in  question,  and  that  the 
grantee's  satisfaction  with  the  title  was  not  a  condition  precedent  to  make 
such  contract  binding.  Gish  v.  Moomaw,  89  Va.  376,  17  S.  E.  324.  This 
cue  distinguished  from  Watts  v.  Holland,  86  Va.  999,  11  S.  E.  1016,  and 
Averelt  t.  Lipscombe,  76  Va.  404. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  18. 

See  Gregory's  Forms  No.  515. 

Sec.  6177.  Of  "no  act  to  encumber." — ^A  covenant  by  any  such 
grantor  "that  he  has  done  no  act  to  encumber  the  said  lands" 
shall  have  the  same  effect  as  if  he  covenanted  that  he  had  not  done 
or  executed,  or  knowingly  suffered,  any  act,  deed,  or  thing  where- 
by the  lands  and  premises  conveyed,  or  intended  so  to  be,  or  any 
part  thereof,  are  or  will  be  charged,  affected,  or  encumbered  in 
title,  estate,  or  otherwise.     (Code  1887,  §  2452.) 

This  covenant  does  not  protect  the  purchaser  against  a  public  high- 
way existing  at  the  time  of  the  purchase,  but  it  does  protect  against  a 
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private  way  or  other  easement  of  which  he  has  no  notice.  2  Mln.  (4tb 
Ed.)  721;  Jordan  v.  Eve,  31  Grat.  1;  Scott  v.  Beutel,  23  Grat.  1;  Deacons 
V.  Doyle,  75  Va.  2611 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 72,  section  19. 

See  Gregory's  Forms  No.  515. 

Sec.  6178.  Of  lessee  "to  pay  the  rent,"  and  "to  pay  the  taxes." 
— ^In  a  deed  of  lease,  a  covenant  by  the  lessee  "to  pay  the  rent" 
shall  have  the  effect  of  a  covenant  that  the  rent  reserved  by  the 
deed  shall  be  paid  to  the  lessor,  or  those  entitled  under  him,  in 
the  manner  therein  mentioned;  and  a  covenant  by  him  "to  pay 
the  taxes"  shall  have  the  effect  of  the  covenant  that  all  the  taxes, 
levies,  and  assessments  upon  the  demised  premises,  or  upon  the 
lessor  on  account  thereof,  shall  be  paid  by  the  lessee  or  those  claim- 
ing under  him.    (Code  1887,  §  2453.) 

Where  the  lessee  covenants  to  pay  the  rent,  and  to  pay  all  taxes  and 
other  public  dues  of  every  kind,  the  expense  of  paving  was  held  not  a  tax 
or  public  due,  within  the  meaning  of  the  covenant.  Boiling  v.  Stokes,  2 
Leigh  178,  21  Am.  Dec.  606. 

Where  a  married  woman  becomes  lessee  of  property  for  a  term  ot 
years  her  estate  is  liable  for  rent  during  the  whole  term,  although  she 
died  soon  after  making  the  lease,  and  the  property  is  occupied  by  others, 
against  whom  the  right  of  distress  for  rent  is  never  exercised  by  the 
landlord.     Hutchings  v.  Commercial,  91  Va.  68,  20  S.  E.  960. 

See  further  as  to  rent,  chapter  227. 

Form  of  lease  of  messuage,  witih  covenants,  4  Min.  (8d  Ed.),  p.  1600. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  20. 

See  Gregory's  Forms  No.  523. 

Sec.  6179.  "That  he  will  not  assign,  etc.,  and  "that  he  will  leave 
the  premises  in  good  repair." — In  a  deed  of  lease,  a  covenant  by 
the  lessee  that  "he  will  not  assign  without  leave"  shall  have  the 
same  effect  as  a  covenant  that  the  lessee  will  not,  during  the  term, 
assign,  transfer,  or  set  over  the  premises,  or  any  part  thereof,  tQ 
any  person,  without  the  consent,  in  writing,  of  the  lessor,  his  rep> 
resentative,  or  assigns.  And  a  covenant  by  him  that  "he  will  leave 
the  premises  in  good  repair"  shall,  subject  to  the  qualifications  of 
section  fifty-one  hundred  and  eighty,  have  the  same  effect  as  a 
covenant  that  the  demised  premises  will,  at  the  expiration  or  other 
sooner  determination  of  the  term,  be  peaceably  surrendered  and 
yielded  up  unto  the  lessor,  his  representatives,  or  assigns,  in  good 
and  substantial  repair  and  condition,  reasonable  wear  and  tear  ex- 
cepted.    (Code  1887,  §  2454.) 

Revisers'  Note.— The  words,  "subject  to  the  qnallfications  of  sec- 
tion flfty-one  hundred  and  ei^ty,"  found  in  lines  seven  and  eight  of  tfae 
text,  are  new. 

Where  there  are  repairs  stipulated  in  the  lease  to  be  made  by  the 
lessee,  but  no  time  within  which  they  are  to  be  completed,  the  tenant 
has  until  the  expiration  of  the  lease  within  which  to  make  the  repairs, 
unless  there  is  something  in  the  nature  of  the  repairs  which  requires  them 
to  be  made  before.     Colhoun  v.  Wilson,  27  Grat  646. 

A  lessor  covenants  to  put  certain  repairs  upon  the  demised  premises, 
which  he  fails  to  do.  In  an  action  of  replevin  upon  a  distress  for  rent, 
the  tenant  may  set  oft  the  damages  accrued  by  the  failure  of  the  lessor  to 
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make  the  repairs,  under  the  62d  section  of  the  act,  Supp.  Rev.  Code,  p. 
157  (Bimilar  to  section  6145).     Murray  v.  Pennington,  3  Grat.  92. 

If  it  is  Intended  to  restrict  and  bar  the  power  of  assignment,  it  must 
be  done  by  special  and  precise  stipulations.  Such  restrictions,  however, 
are  not  favored  by  the  law  and  are  strictly  construed.  Walnwrlght  v. 
Bankers  L..  &  I.  Co.,  112  Ya.  63,0,  72  S.  E.  129. 

For  a  case  in  which  a  forfeiture  was  held  to  be  waived  by  the  ac- 
ceptance of  rent,  see  McKildoe's  Ex'or  v.  Darracott,  13  Qrat.  278. 

See  articles  on  Covenant  to  Keep  In  Repair,  7  Va.  L.  Reg.  159;  see 
5  Va.  Law  Reg.  52;  7  Va.  Law  Reg.. 367. 

As  to  liability  of  tenant  for  permissive  waste,  see  4  Va.  Law  Reg. 
110. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 72,  section  21. 

See  Gregory's  Forms  No.  523. 

8ec.  6180.  Redaction  of  rent,  if  bnildinjfs  destrojec^  or  leasee  de- 
prived of  possession. — No  covenant  or  promise  by  a  lessee  to  pay 
the  rent,  or  that  he  will  keep  or  leave  the  premises  in  good  re- 
pair, shall  have  the  effect,  if  the  buildings  thereon  be  destroyed  by 
fire  or  otherwise,  in  whole  or  in  part,  without  fault  or  negligence 
on  his  part,  or  if  he  be  deprived  of  the  possession  of  the  premises 
by  the  public  enemy,  of  binding  him  to  make  such  payment  or  re- 
pair or  erect  such  buildings  again,  unless  there  be  other  words 
showing  it  to  be  the  intent  of  the  parties  that  he  should  be  so 
bound.  But  in  case  of  such  destruction,  there  shall  be  a  reason- 
able reduction  of  the  rent,  for  such  time  as  may  elapse  until  there 
be  again  upon  the  premises  buildings  of  as  much  value  to  the  ten- 
ant for  his  purposes  as  what  may  have  been  so  destroyed;  and, 
in  case  of  such  deprivation  of  possession,  a  like'  reduction  until 
possession  of  the  premises  be  restored  to  him.  (Code  1887,  § 
2455.) 

Revisers'  Xote. — The  words,  "keep  or"  and  "or  repair"  found  In 
Unes  two  and  six-seven  of  the  text,  respectively,  are  new,  as  are  also 
the  words,  "in  whole  or  In  part,"  appetuing  In  line  four.  Tlie  flrst  in- 
sertion settles  tlie  question  discussed  in  Richmond  Ice  Go.  v.  Orystal 
Ice  Co.,  (W  V»/,  at  page  244,  87  S.  B.  851.  Aa  to  tlie  words  "In  whole 
or  In  part,"  see  11  Va.  Law  Beg.  680. 

History  of  flio  section. — At  common  law,  there  was  no  suspension 
or  abatement  of  the  rent  or  relaxation  of  the  covenant  to  repair,  on  ac- 
count of  the  accident.  The  revisors  of  1849  proposed  to  change  this  rule, 
and  reported  a  section  for  that  purpose  (Rep.  Rev.  1849,  pp.  610,  611). 
The  Legislature  adopted  so  much  of  it  as  related  to  the  covenant  or 
promise  to  repair  and  rejected  the  rest.  The  whole  section  as  reported 
by  the  revisors  of  1849,  extended  so  as  to  Include  deprivation  of  posses- 
sion by  the  public  enemy,  is  carried  Into  the  Code  of  1887.  Burks'  Ad- 
dress, 2  Barton  L.  Pr.  (2d  Ed.)  1378. 

See,  also,  13  Va.  Law  J.  131,  where  it  is  shown  that  the  common- 
law  rule  was  changed  by  the  revisal  of  1849,  except  as  to  rent,  though 
recommended  by  the  revisors.  Rep.  Rev.  610,  611,  and  note.  "The  rule 
and  the  cases  following  it  are  overturned  by  section  2466  (5180),  and  the 
change  is  extended  not  only  to  rent,  but  to  'deprivation  of  possession  by 
the  public  enemy.' " 

See,  also,  Richmond  v.  Crystal,  99  Va.  239,  37  S.  B.  861,  as  to  hlB- 
lory  and  intent  of  this  statute. 

When  tenant  entitled  to  apportionment. — ^Where,  in  a  lease,  the 
covenant  "to  keep  in  repair"  was  immediately  followed  by  the  words, 
"that  it  will  repair  at  its  own  expense  all  glass  broken  during  the  tenancy; 
that  any  damage  caused  by  the  bursting  of  water  pipes,  from  the  failure 
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to  turn  oS  the  water  in  cold  weather,  will  be  repaired  at  the  expense  of 
the  lessee;  that  it  will  leave  the  property  in  good  repair";  and  property- 
was  totally  destroyed — held  that,  upon  the  destruction  of  the  premises 
without  the  negligence  of  the  lessee,  he  was  entitled  to  an  apportionment 
of  the  rent.  Richmond  v.  Crystal,  99  Va.  239,  37  S.  E.  851;  6  Va.  Law 
Reg.  826,  and  note. 

Where  a  lease  was  made  of  a  mill,  t'ogether  with  a  tract  of  land  ad- 
Joining,  and  a  black  man  as  miller,  tor  a  term  of  years,  rendering  an  an- 
nual rent,  and  the  miller  had  been  previously  emancipated  by  writing  of 
record,  and  at  the  end  of  the  first  year  left  the  service  of  the  lessee, 
the  rent  will  be  apportioned.    Newton  v.  Wilson,  3  Hen.  &  M.  470. 

When  rent  sntipended. — ^A  lease  provided  "that  the  tenant  was  to 
keep  up  the  repairs  of  the  mill,  except  heavy  repairs,  such  as  if  the  dam 
or  forebay  should  be  injured  by  high  water,  or  if  the  main  shaft  or  wheel 
should  give  way  so  as  to  require  a  new  one;  in  this  case  it  was  to  be  re- 
paired by  the  landlord  in  a  reasonable  time  after  breach,  and  he  was  not 
to  lose  the  rent  if  be  should  go  on  to  do  the  work  according  to  contract." 
The  mill  was  wholly  destroyed  by  accidental  fire  during  the  term,  and  the 
lessor  refuses  to  rebuild  same.  Held,  that  the  rent  is  suspended  from  the 
time  of  the  destruction  of  the  premises.  Thompson  v.  Pendell,  12  Leigh 
591. 

Teniant  not  liable  for  damage  withoat  default ^Where  lessee  rents 

land,  with  its  appurtenances,  for  stipulated  rent,  and  agrees  to  return  the 
land,  with  all  its  appurtenances,  at  the  expiration  of  his  lease,  held,  this 
could  not  be  construed  to  make  liable  the  tenant  to  rebuild  certain  appur- 
tenances which  had  been  destroyed  during  the  term,  but  without  his  fault 
or  negligence.     Maggort  v.  Hansbarger,  8  Leigh  532. 

In  the  absence  of  express  covenant  to  pay  the  rent,  the  tenant  is  not 
liable  for  same,  where  the  premises  are  destroyed,  whatever  the  rule  may 
be  In  case  of  such  express  covenants.     White  v.  Stuart,  76  Va.  546. 

Where  contract  operates  as  deed,  though  styled  lease. — E.  owned 
a  life  estate  in  property,  both  real  and  personal,  including  slaves,  and  S. 
owned  the  remainder.  E.  and  her  trustee  entered  Into  a  contract  called  a 
lease,  by  which  tjiey  conveyed  to  S.  the  life  estate  of  E.  In  the  whole  of  the 
property,  S.  to  pay,  annually  as  rent,  $900,  and  to  pay  all  taxes  and  legal 
charges  on  the  estate,  and  the  usual  remedies  for  the  recovery  of  these 
annual  sums  reserved.  S.  was  put  in  the  possession  of  the  property,  and 
treated  it  as  his  own.  Held,  that  though  the  Instrument  was  termed  a 
lease,  and  the  sum  reserved  called  rent,  the  contract  was  a  surrender,  and 
the  life  estate  of  E.  was  merged  into  the  estate  of  S.  While  not  an  ex- 
press surrender  as  to  the  land,  yet  as  S.  had  been  delivered  the  poeses- 
sion,  and  had  paid  money  under  it,  it  had  all  the  legal  effect  of  a  surrender 
by  deed.  S.  not  entitled  to  an  abatement  of  the  annual  payments,  be- 
cause the  slaves  had  been  set  free  by  the  United  States.  Scott  v.  Scott,  18 
Qrat.  150.  See  6  Va.  Law  Reg.  59;  7  Va.  Law  Reg.  159;  2  Mln.  (4th  Ed.) 
923,  924. 

Burden  of  Proof. — To  come  within  this  statute,  the  burden  is  on  the 
tenant  to  show  that  the  destruction  was  without  his  fault  or  negligence, 
and  that  the  value  of  the  leased  premises  was  for  his  purposes,  diminished. 
Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  103  Va.  465,  49  S.  B.  650. 

Generally. — A  decree  fixing  upon  a  party  liability  for  rents  is  Inter- 
locutory until  the  amount  of  the  rent  is  ascertained.  Ooodloe  v.  Woods, 
115  Va.  540,  80  S.  B.  108. 

For  note  upon  liability  of  tenant  to  make  repairs  in  case  of  partial 
destruction  of  building  by  flro.  see  11  Va.  Law  Reg.  689.  See  revisers* 
note  above  and  present  section. 

Discussed  in  Arbenz  v.  Exley,  44  S.  E.  (W.  Va.)  149. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
tier  72,  section  22. 

See  Burks'  Pleading  and  Practice,  p.  15;  Gregory's  Forms  No.  523. 

Sec.  6181.  Covenaiit  "for  lessee's  qtiiet  enjoyment." — ^A  cove- 
nant by  a  lessor  "for  the  lessee's  quiet  enjoyment  of  his  term," 
shall  have  the  same  eftect  as  a  covenant  that  the  lessee,  his  personal 
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representative,  and  lawful  assigns,  paying  the  rent  reserved,  and 
performing  his  or  their  covenants,  shall  peaceably  possess  and  . 
enjoy  the  demised  premises,  for  the  term  granted,  without  any 
interruption  or  disturbance  from  any  person  whatever.     (Code 
1887,  §  2456.) 

Where  a  conveyance  Is  of  a  freehold  estate,  words  of  lease  do  not 
amoant  to  a  covenant  of  quiet  enjoyment.  Black  v.  Gllmore,  9  Leigh  446, 
33  Am.  Dec.  253. 

A  person  assigning  a  valuable  lease,  without  any  special  agreement 
to  be  responsible  tor  the  title,  «»  "ot  bound  lo  restore  the  purchase  money 
because  of  the  eviction  of  the  asslgmee  in  consequence  of  a  defect  in  the 
lessor's  title,  especially  when  the  lessor  has  not  been  resorted  to  or  shown 
to  be  insolvent,  and  where  the  possibility  of  the  eviction  was  in  contem- 
plation of  both  parties  at  the  time  of  the  assignment.  McClenahan  v. 
Gwynn,  3  Munf.  556. 

Where  declaration  alleges  that  defendant  by  indenture  did  rent  and 
lease  to  plaintiff  a  tract  of  land,  held,  that  no  covenant  for  quiet  enjoy- 
ment can  be  inferred  from  words  set  forth.  Black  v.  Gilmore,  9  Leigh 
446.  33  Am.  Dec.  253. 

Where  the  lessee  has  been  prevented  by  the  lessor,  by  an  injunction 
from  enjoying  the  benefits  of  his  lease,  and  afterwards  the  injunction  has 
t>een  dissolved,  the  lessee  is  not  barred  of  his  right  of  action  at  law  on 
the  covenants  in  the  lease  by  the  fact  that  he  h)»s  a  right  of  action  on 
the  injunction  bond.  Hubble  v.  Cole,  88  Va.  236,  13  S.  E.  441,  13  L.  R.  A. 
311,  29  Am.  St.  Rep.  716. 

Where  a  lease  Is  assigned,  and  the  assignee  la  evicted  through  a  defect 
in  the  lessor's  title,  he  may  sue  the  lessor  for  compensation.  McCIena- 
lian  V.  Gwynn.  3  Munf.  556. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 72,  section  23. 

See  Gregory's  Forms  No.  523. 

Sec.  6182.  Effect  of  provision  for  re-entry  by  lessor. — ^If  in  a 
deed  of  lease  it  be  provided  that  "the  lessor  may  re-enter  for  de- 
fault of days  in  the  payment  of  rent,  or  for  the  breach  of 

covenants,"  it  shall  have  the  effect  of  an  agreement  that  if  the 
rent  reserved,  or  any  part  thereof,  be  unpaid  for  such  number  of 
days  after  the  day  on  which  it  ought  to  have  been  paid,  or  if  any 
of  the  other  covenants  on  the  part  of  the  lessee,  his  personal  rep- 
resentative, or  assigns,  be  broken,  then,  in  either  of  such  cases, 
the  lessor,  or  those  entitled  in  his  place  at  any  time  afterwards, 
into  and  upon  the  demised  premises,  or  any  part  thereof,  in  the 
name  of  the  whole,  may  re-enter,  and  the  same  again  have,  repos- 
sess, and  enjoy,  as  of  his  or  their  former  estate.  (Code  1887,  § 
2457.) 

Before  exercising  this  right  to  re-entry,  the  lessor  must  make  demand 
upon  the  tenant  for  the  payment  of  the  rent,  unless  by  special  agreement 
the  requirement  is  dispensed  with.     Johnston  v.  Hargrove,  81  Va.   118. 

Where  a  lease  for  99  years  provided  for  payment  of  annual  sum  as 
rent,  free  from  taxes  and  other  impositions,  and  that  upon  default  in  the 
payment  of.  rent  for  rIx  months  after  it  became  due  the  lessor  may  re- 
enter and  hold  the  same  until  rent  is  paid,  and  also  that  at  the  expira- 
tion of  the  lease  that  same  may  be  renewed  upon  the  same  conditions, 
upon  the  payment  of  one  year  extraordinary  rent,  and  for  drawing  the 
necessary  papers — held,  that  the  right  to  renew  was  not  lost  by  the  failure 
of  the  parties  to  renew  for  several  years  after  the  expiration  of  the 
lease,  where  all  rent  and  taxes  had  been  paid,  and  thje  lessor  had  ac- 
cented the  rent  after  the  lease  had  expired,  and  no  demand  for  renewal 
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had  been  made,  and  that  as  soon  as  notice  to  quit  had  been  served  on 
the  lessee  they  at  once  had  the  necessary  papers  prepared,  and  tendered 
the  rent  extraordinary  required.  Selden  v.  Camp,  95  Va.  527,  28  S.  E. 
877.  See  section  5448,  as  to  city  tenant;  also  sections  6530-1-2-3,  as  to 
relief  from  forfeitttre. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 72,  section  24. 

See  Gregory's  Forms  No.  623. 

Sec.  5183.  Vendor's  equitable  lien  abolished. — ^If  any  person 
hereafter  convey  any  real  estate,  and  the  purchase  money,  or  any 
part  thereof  remain  unpaid  at  the  time  of  the  conveyance,  he  shall 
not  thereby  have  a  lien  for  such  unpaid  purchase  money,  unless  such 
lien  is  expressly  reserved  on  the  face  of  the  conveyance.  (Code 
1887,  §  2474.) 

Implied  liens.^ — Prior  to  the  adoption  of  this  section  (July  1,  1860) 
vendor  had  an  implied-  equitable  lien  for  unpaid  purchase  money,  and 
could  enforce  it  against  the  land  in  the  hands  of  the  vendee,  purchaser 
with  notice,  or  volunteers.  Wilcox  r.  Calloway,  1  Wash.  38;  Cole  v.  Scott, 
2  Wash.  141;  Graves  v.  McCaul,  1  Call  414;  Love  v.  Braxton,  5  Call  537; 
Duval  v.  Bibb,  4  Hen.  &  M.  113,  4  Am.  Dec.  506;  Wilson  v.  Graham,  5 
Munf.  297;  Williams  v.  Price,  Id.  407;  Tayloe  v.  Adams,  Gilmer  329; 
Hatcher  v.  Hatcher,  1  Rand.  53;  Tompkins  v.  Mitchell,  2  Rand.  428;  Little 
V.  Brown,  2  Leigh- 363;  Moore  v.  Holcombe,  3  Leigh  697,  24  Am.  Dec. 
U83;  James  v.  Bird,  8  Leigh  510,  31  Am.  Dec.  668;  Brawley  v.  Catron, 
8  Leigh  522;  Page  v.  Booth,  1  Rob.  161;  Wade  T.  Greenwood,  2  Rob. 
474,  40  Am.  Dec.  759;  Wilson  v.  Davlsson,  2  Rob.  384;  Rlcheson  v.  Riche- 
son,  2  Grat.  497;  Sharp  v.  Kerns,  Td.  348;  Beirne  v.  Campbell,  4  Grat. 
125;  Stephens  v.  Hutchison,  6  Grat.  147;  Kyles  v.  Tait,  Id.  44;  Cox  v. 
Roraine,  9  Grat.  27;  McCandlish  v.  Keen,  13  Grat.  621;  Day  v.  Hale,  22 
Grat.  146. 

Keserved  lien. — The  vendor,  retaining  the  title,  has  a  lien  on  the  land 
for  the  unpaid  purchase  money,  which  may  be  enforced  on  the  land  in  the 
hands  of  vendee,  purchaser  for  value  with  or  without  notice,  and  creditors 
and  other  persons  holding  by,  through,  or  under  the  vendee.  Cole  v. 
Scott,  2  Wash.  141;  Hatcher  v.  Hatcher,  1  Rand.  13;  Beverley  v.  Ellis, 
10  Leigh  1;  Clarke  v.  Curtis,  11  Leigh  559,  37  Am.  Dec.  625;  Hanna  v. 
Wilson,  3  Grat.  243,  46  Am.  Dec.  190;  Hopkins  v.  Cockerell,  2  Grat.  88; 
Knisely  v.  Williams,  3  Grat.  266,  46  Am.  Dec.  193;  Stephens 
V.  Hutchison,  6  Grat.  147;  Lewis  v.  Caperton,  8  Grat.  148;  Stuart 
V.  Abbott,  9  Grat.  252;  Tancey  v.  Mauck,  15  Grat  300;  Day  v.  Hale,  22 
Grat.  146;  Patton  v.  Hoge,  Id.  443;  McClIntlc  v.  Wise,  25  Grat.  448,  18 
Am.  Rep.  694;  Coffman  v.  Nlswander,  26  Grat.  737;  Shipe  v.  Repass,  28 
Grat.  716;  Coles  v.  Withers,  33  Grat.  186;  Stoner  v.  Harris,  81  Va.  451; 
Culbortson  v.  Stevens,  82  Va.  406,  4  S.  E.  607. 

Since  Code  1849,  a  vendor,  in  order  to  be  entitled  to  a  lien  for  the 
unpaid  purchase  money,  must  expressly  reserve  his  lien  on  the  face  of 
the  conveyance.    Roanoke  Co.  v.  Simmons,  2  Va.  Dec.  70,  20  S.  E.  955. 

The  statement  in  a  deed  that  it  Is  made  "in  consideration  of  five  hun- 
dred dollars  secured  to  be  paid"  is  not  an  express  reservation  of  a  ven- 
dor's lien  within  the  meaning  of  this  section.  Harris  v.  Shield,  111  Va. 
643,  69  S.  E.  933. 

Lien  not  destroyed.— Taking  a  judgment  at  law  does  not  defeat  or 
destroy  the  Hen.  Kane  v.  Mann,  93  Va.  239,  24  S.  E.  938;  Paxton  v. 
Rich.  85  Va.  378,  7  S.  E.  633,  1  L.  R.  A.  639. 

Nor  the  taking  of  a  new  bond  for  the  same  debt.  Shultz  v.  Hans- 
brough,  33  Grat.  567. 

Nor  surrendering  the  bond  of  the  vendee  and  taking  the  bond  of  a 
third  person,  if  the  parties  agree  that  the  lien  is  to  be  retained.  Carper 
V.  Marshall,  98  Va.  438,  36  S.  B.  626,  6  Va.  Law  Reg.  360. 

A  vendor  who  expressly  reserves  a  lien  upon  the  land,  and  takes  also 
a  bond  for  the  purchase  money,  has  two  securities,  to  either  of  which  he 
may  resort  at  pleasure.  The  lien  is  a  security,  not  for  the  bond,  but  tor 
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the  debt;  therefore  a  cancellation  or  surrender  of  the  bond  cannot  extin- 
guish the  debt  and  the  Hen  given  to  secure  it,  unless  the  transaction 
manifestly  and  plainly  was  so  intended,  and  the  burden  Is  on  the  pur- 
cliaser  to  show  such  intention.  So  long  as  the  debt  exljertls,  the  court  will 
not  presume  the  chief  security  taken  for  its  payment  has  been  surren- 
dered without  satisfaction,  unless  upon  the  clearest  and  most  convincing 
testimonr.     Coles  v.  Withers,  33  Grat.  186. 

The  lien  exists  until  it  is  clearly  shown  that  it  has  been  waived,  re- 
leased, or  satisfied.  Jordan  t.  Buena  VlsU  Co..  95  Va.  286,  28  S.  E.  323, 
3  Va.  Law  Reg.  825. 

V/here  it  is  reserved  In  a  deed  which  has  been  duly  recorded  It  still 
exists,  though  the  records  have  been  destroyed,  and  may  be  enforcd 
against  the  lands  in  the  hands  of  a  purchaser  for  valne.  Armentrout  v. 
Gibbons,  30  Qrat.  632.  Vendor  does  not  lose  his  lien  by  taking  other 
security  for  the  debt.  Hatcher  v.  Hatcher,  1  Rand.  53;  Watts  v.  Kinney, 
3  L«lgh  272,  23  Am.  Dec.  266;  Knisely  v.  Williams,  3  GraL  265,  46  Am. 
I>BC.  193;  Lewis  v.  Caperton,  8  Grat.  148;  Stuart  v.  Abbott,  9  Grat.  252; 
Tancey  v.  Manck,  15  Grat.  300;  Day  v.  Hale,  22  Grat,  146;  Summers  v. 
Dame,  31  Grat.  806;  Coles  ▼.  Withers,  33  Grat.  196;  Gibert  v.  Washing- 
ton, etc.,  R.  Co.,  33  Grat.  597;  Prazler  v.  Hendren,  80  Va.  270;  Stlmpson 
V.  Btehop,  82  Va.  190;  Fidelity  Ins.  Co.  y.  8.  V.  R.  R.  Co.,  86  Va.  13,  9 
S.  E.  759,  19  Am.  St.  Rep.  858;  Jameson  v.  Rlxey,  94  Va.  344,  26  S.  E. 
S61,  64  Am.  St.  Rep.  726. 

Vendor  taking  bond  of  vendee  with  third  party  as  security  does  not 
lose  his  lien.    Hatcher  v.-  Hatcher,  1  Rand.  53. 

A  vendor  who  retains  the  title  stands  on  higher  ground  than  a  vendor 
who  has  parted  with  his  title,  and  Is  asking  a  court  of  equity  to  set  up  an 
Implied  Hen  in  his  favor,  and  the  doctrine  of  waiver  of  the  implied  lien 
by  taking  a  different  security  has  no  application  to  where  the  title  is  re- 
tained.   Lewis  v.  Caperton,  8  Grat.  148. 

B.,  a  vendor,  retained  the  title  to  secure  &  bond  given  for  the  pur- 
chase money.  Afterwards  he  takes  from  the  vendee,  C,  an  order  on  D.  in 
lieu  of  the  bond.  D.  was  Indebted  to  C.  for  the  purchase  money  of  another 
tract  of  land,  to  secure  which  C.  had  retained  the  title.  D.  refused  to  ac- 
cept the  order.  Held,  that  B.'s  Hen  was  not  lost  by  his  taking  the  order 
and  '•urrenderlng  bond.     Knisely  v.  Williams,  3  Grat.  266. 

T.  sold  land  to  M.,  retained  the  title,  and  took  bonds  from  M.  for 
the  purchase  money.  Afterwards,  upon  M.  executing  a  bond  to  S.  with  T. 
as  surety,  to  satisfy  debt  of  Y.,  the  bonds  given  by  M.  to  Y.  were  destroyed. 
Afterwards  M.  became  insolvent,  and  Y.  had  to  pay  the  balance  to  S. 
Held,  that  Y.'s  lien  was  not  lost  by  the  surrender  of  the  bonds,  and  that 
rurchaser  from  M.  took  the  land  charged  with  his  lien,  and  that,  same 
could  be  enforced  on  the  land  in  their  hands.  Yancey  v.  Mauck,  15  Grat. 
300. 

A  contract  made  by  one  of  the  executors  of  a  vendor  will  not  be  so 
construed  as  to  release  the  vendor's  lien.  Such  a  contract  would  work  a 
devastavit.     Stuart  v.  Abbott,  9  Grat.  252. 

Lien  destroyed. — ^Where  a  vendor  at  a  sale  for  the  default  in  payment 
of  the  purchase  money  takes  first  mortgage  bond  in  satisfaction  of  his 
Hen,  and  conveys  the  property  to  the  purchaser,  he  loses  the  benefit  of 
his  vendor's  lien,  and  is  postponed  to  the  claim  of  one  of  the  vendees  who 
owned  the  property  at  the  time  of  the  sale  for  default,  and  in  whose  favor 
a  decree  has  subsequently  been  entered,  giving  him  a  Hen  on  the  property 
In  the  hands  of  the  purchaser  at  the  sale.  Frazier  v.  Hendren,  80  Va. 
270. 

Where  land  is  sold  in  a  suit  brought  by  the  vendor  to  enforce  the 
specific  performance  of  the  contract,  the  lien  the  vendor  had  by  reason 
of  the  retention  of  the  title  was  destroyed  by  the  sale  in  the  suit.  Woods 
V.  ElUs,  85  Va.  471,  7  S.  E.  852. 

Where  vendor  takes  a  deed  of  trust  void  for  want  of  due  registry, 
he  loses  the  Implied  Hen  existing  before  1850.  Hunton  v.  Wood,  101  Va. 
S4,  43  S.  E.  186. 

The  abolishing  of  the  implied  equitable  Hen  does  not  affect  the  Hen 
of  the  vendor  who  retains  the  title.  Yancey  v.  Mauck,  16  Grat.  300; 
Stoner  ▼.  Harris,  81  Va.  460. 
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Rights  of  assignees. — ^Where  a  note  was  given  and  a  lien  reserved  to 
secure  unpaid  purchase  money,  but  no  mention  made  in  the  deed  about  the 
note,  It  was  held  that  a  conveyance  by  the  vendee,  with  a  relinquishment 
of  the  lien  by  the  vendor,  carries  the  complete  title  free  from  the  lien, 
and  that  the  assignees  of  the  not;e  could  not  enforce  his  claim  against  the 
land  in  the  hands  of  a  purchaser  without  notice.  National  Bank  v.  Har- 
man,  75  Va.  604. 

A  purchaser  of  land  on  which  there  had  been  reserved  a  lien  by  a 
prior  vendor  cannot,  when  he  is  compelled  to  pay  said  lien,  subject  the 
land  of  another  grantee  of  his  grantor,  where  said  grantee  had  acquired 
title  to  his  land  prior  to  the  purchaser,  who  bought  the  encumbered  land. 
Miller  v.  Holland,  84  Va.  652,  5  S.  B.  701.  An  assignment  of  the  debt 
is  an  assignment  pro  tanto  of  the  lien.  Hanna  v.  Wilson,  3  Grat.  243,  46 
Am.  Dec.  190;  Knisely  v.  Williams,  3  Grat.  265,  46  Am.  Dec.  193;  Mc- 
Clintic  v.  Wise,  25  Grat.  448,  18  Am.  Rep.  694. 

An  assignee  of  a  vendor's  lien  is  an  assignee  of  a  chose  in  action,  and 
the  assignment  carries  no  interest  In  the  land  upon  which  the  debt  is 
secured.  Penn  v.  Hearon,  94  Va.  773,  27  S.  E.  599;  Gordon  v.  Rixey,  76 
Va.  694. 

The  assignees  have  priority  in  the  order  of  their  assignment  as  to 
the  proceeds  of  the  land.  Paxton  v.  Rich,  85  Va.  378,  7  S.  B.  531,  1  L.  R. 
A.  639.  Nor  can  the  assignor  sue  in  equity  for  the  benefit  of  his  assignee. 
Penn  v.  Hearon,  94  Va.  773,  27  S.  B.  599. 

An  assignee  is  entitled  to  the  rlght»  of  the  assignor,  and  nothing 
more.  He  is  not  such  a  purchaser  as  will  be  protected  by  section  6471.  A 
judgment,  though  undocketed,  is  good  against  a  subsequent  creditor  with 
or  without  notice.    Gordon  v.  Rlxey,  76  Va.  694. 

Enforcement  of  lien. — Enforcement  in  equity  of  a  reserved  vendor's 
lien  is  a  matter  of  right.     Smith  v.  Henkel,  81  Va.  524. 

A  purchaser  of  land  on  which  a  vendor's  lien  is  reserved  acquires  the 
entire  title,  subject  only  for  the  unpaid  purchase  money.  This  lien  is 
recognized  and  enforced  only  in  courts  of  equity.  National  Bank  v.  Har- 
man,  75  Va.  604. 

In  a  suit  to  enforce  a  vendor's  lien  there  may  be  a  personal  decree  for 
the  purchase  money  before  sale.  Dellinger  v.  Foltz,  93  Va.  729,  25  S.  E. 
998;  Fayette  Land  Co.  v.  L.  &  N.  R.  R.  Co.,  93  Va.  274,  24  S.  E.  1016. 

A  decree  of  sale  is  not  defective  because  a  portion  of  the  amount  is 
not  yet  due  where  the  date  at  which  it  becomes  due  is  given.  Moore  t. 
Green,  90  Va.  181,  17  S.  E.  872. 

In  a  suit  to  enforce  a  vendor's  lien,  the  court  may  decree  a  sale  of 
the  land  without  first  ascertaining  whether  the  rents  and  profits  would  be 
sufficient  to  pay  the  lien  within  five  years  (as  provided  In  section  6472, 
in  case  of  a  suit  to  enforce  the  lien  of  a  judgment),  as  such  case  is  not 
governed  by  that  statute.  Neft  v.  Wooding,  83  Va.  432,  26  S.  E.  731,  11 
Va.  Law  J.  634. 

The  decree  directing  the  property  to  be  sold  to  satisfy  a  vendor's  lien 
should  allow  a  reasonable  time  to  redeem  the  property,  and  should  provide 
for  a  sale  upon  reasonable  credit,  unless  from  the  peculiar  circumstances, 
which  must  appear  from  the  record,  different  terms  are  advisable.  Ten- 
pent  V.  Pattons.  6  Leigh  196;  Haffey  v.  Birchetts,  11  Leigh  83;  Brlen  v. 
Pittman,  12  Leigh  379;  Wade  v.  Greenwood,  2  Rob.  474,  40  Am.  Dec.  759; 
Kyles  V.  Tait,  6  Grat.  44,  and  note  Va.  Rep.  Ann.;  Palro  v.  Bethell,  75 
Va.  833. 

Ijimitationfl. — Laches,  and  even  gross  laches,  is  not  enough  to  raise 
a  presumption  of  payment  or  abandonment  of  a  vendor's  lien.  It  must  be 
gross  laches  unexplained,  together  with  evidence  affording  the  presump- 
tion of  abandonment  of  the  right.  Ginter  v.  Breeden,  90  Va.  565,  19  S.  E. 
656.  This  lien  may  be  enforced  in  equity  within  twenty  years,  even 
though  the  action  on  the  debt  is  barred  by  the  statute  of  limitations. 
Tunstall  v.  Withers,  86  Va.  892,  11  S.  B.  566;  Paxton  v.  Rich,  85  Va. 
378,  7  S.  E.  531,  1  L.  R.  A.  639.     See  section  5827. 

No  lapse  of  time  short  of  the  presumption  of  payment  will  affect  his 
right  to  enforce  his  lien,  even  though  the  statute  of  limitations  would  bar 
his  claim  on  the  note  or  other  security.  Hanna  v.  Wilson,  3  Grat,  24$, 
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46  Am.  Dec.  190,  and  note  thereto,  Va.  Rep.  Ann.;  Hopklna  ▼.  Cockerell, 
2  Orat.  88.     See  section  5827  and  notes. 

Nor  would  an  assignee  be  barred  though  his  claim  against  the  as- 
signor is  barred.     McClintic  v.  Wise,  25  Grat.  448,  18  Am.  Rep.  694. 

A  decree  for  an  account  of  liens  made  on  a  creditors'  bill  to  enforce 
liens  on  the  land  of  the  debtor  suspends  the  running  of  the  statute  of 
limitations  on  a  judgment  to  enforce  a  vendor's  Hen  obtained  shortly  after 
the  entry  of  the  decree.  Paxton  v.  Rich,  86  Va.  378,  7  S.  B.  531,  1  L.  R.  A. 
«39. 

Pleading. — ^A  bill  of  review  will  not  lie  to  modify  a  decree  of  sale  in 
a  suit  to  enforce  a  vendor's  lien,  since  a  bill  of  review  is  a  proper  remedy 
only  where  a  final  decree  is  to  be  corrected,  the  decree  of  sale  being  inter- 
locutory only.  The  bill  for  injunction  in  this  case  should  have  been 
treated  as  a  petition  to  rehear.  Dellinger  v.  Foltz,  93  Va.  729,  25  S.  E. 
998.  See,  also.  Spoor  v.  Tilson,  97  Va.  279,  33  S.  B.  609.  In  a  suit  to 
enforce  a  vendor's  lien,  in  order  for  a  purchaser  to  obtain  a  rescission 
of  the  contract  and  return  of  the  purchase  money  on  the  ground  of  fraud 
the  purchaser  must  file  a  cross-bill.  Spoor  v.  Tilson,  97  Va.  279,  33  S.  B. 
609. 

Remedlefi  of  rendor. — ^A  vendor  may  file  his  bill  In  equity  for  the 
spectflc  performance  of  the  contract,  and  have  the  land  sold  to  satisfy 
his  debt.  Hatcher  t.  Hatcher,  1  Rand.  63^  Hopkins  v.  Cockerell,  2  Orat. 
88;  Knisely  v.  W^illlams,  3  Grat.  265,  46  Am.  Dec.  193;  Beime  v.  Camp- 
bell. 4  Grat.  125;  Lewis  v.  Caperton,  8  Grat.  148;  Stuart  v.  Abbott,  9 
Grat.  252;  Yancey  v.  Mauck,  15  Grat.  300;  Woods  v.  BUis,  86  Va.  471,  7 
S.  E.  852. 

And  he  may  sue  out  injunction  to  restrain  waste,  so  that  value  of 
lien  will  not  be  impaired.  Clarke  v.  Curtis,  11  Leigh  559,  37  Am.  Dec. 
625. 

While  an  action  at  law  by  a  vendor  on  an  executory  contract  of  sale 
would  give  him  a  right  to  subject  the  personal  estate  of  the  purchaser, 
be  is  entitled  to  something  more.  He  may  enforce  his  Hen  against  the 
land,  but  he  can  only  do  so  in  a  court  of  equity,  because  his  lien  is  not 
recognized  in  a  court  of  law.  Ayres  v.  Robins,  30  Grat.  105,  and  note 
thereto  Va.  Rep.  Ann. 

Generally. — A.  sold  to  B.,  by  parol,  land  for  which  he  took  purchase- 
money  bonds,  one  of  which  was  assigned  to  H.;  afterwards,  upon  B.'s  de- 
fault, the  land  was  sold,  and  again  bought  by  A.;  A.,  when  he  sold  to  B., 
had  not  obtained  a  conveyance  from  his  vendor,  but  did  so  before  the 
Bale;  A.,  not  paying  the  entire  purchase  money  due  under  the  sale  tor 
B.'s  default,  has  never  obtained  a  deed  from  the  court;  A.  afterwards 
sold  by  parol  to  E.,  who  executed  his  bond  for  the  balance  of  the  pur- 
chase money;  A.  assigned  this  bond  to  G. — held,  that  H.,  the  assignee  • 
of  the  first  purchase  money  bond,  had  a  prior  lien  to  G.  Stoner  v.  Harris, 
81  Va.  451. 

In  a  suit  to  enforce  vendor's  lien  reserved  on  land  which  has  been 
partitioned  among  heirs  of  vendee,  it  is  not  error  to  apportion  the  Hen 
ratably  amongst  such  heirs.  Max  Meadows  Co.  v.  McGavock,  96  Va.  131, 
30  S.  E.  460. 

The  widow  of  the  vendee  is  not  entitled  to  dower  In  the  land  on  which 
the  lien  is  reserved  as  against  the  lien.  Culbertson  v.  Stevens,  82  Va.  406, 
4  S.  E.  607.  And  where  lien  was  enforced  in  lifetime  of  husband,  widow 
was  not  entitled  to  dower  in  surplus.  WUson  v.  Davisson,  2  Rob.  384.  See 
section  5119  and  notes. 

A  widow  who  pays  the  balance  of  the  purchase  money  secured  by 
vendor's  lien  on  her  deceased  husband's  property  Is  entitled  to  be  sub- 
rogated to  the  rights  of  the  holder  -of  the  lien  as  against  creditors  of  her 
husband.     Simmons  v.  Lyle's  Adm'r,  32  Grat.  752. 

Lien  may  be  enforced  against  the  land  without  first  exhausting  the 
personal  property  of  the  deceased  vendee.  Armentrout  v.  Gibbons,  30 
Grat.  632. 

A  ourchaser  who  assumes  the  payment  of  the  debt  secured  by  lien  is 
primarily  liable  for  same.     Shultz  v.  Hansbrough,  33  Grat.  567. 

The  recordation  of  the  lien  does  not  Impose  upon  subsequent  grantors 
the  duty  to  inquire  for  latent  equities  or  secret  Ueno,  «nd  they  will  not  be 
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bound  by  such  where  they  have  no  notice  of  same.    Yancey  v.  Blakemore. 
95  Va.  263,  28  S.  E.  336. 

The  object  and  effect  of  the  Tender's  Hen  Is  merely  to  hold  the  estate 
bound  for  the  purchase  money,  to  the  exclusion  of  all  other  claims, 
■whether  on  the  part  of  creditors  or  purchasers.  'The  vendor  has  no  in- 
terest in  the  land,  but  only  a  right  to  charge  It  with  the  payment  of  his 
debt.  The  lien  passes  at  his  death  as  personalty,  and  an  assignment 
carries  the  lien.     Gordon  v.  Rlxey,  76  Va.  694. 

A.  and  B.  purchased  lamd  from  C,  on  which  a  vendor's  Hen  was  re- 
tained. Afterwards  they  partitioned  the  land.  E.  subsequently  bought 
A.'s  portion,  and  also  obtained  some  of  the  bonds  from  C.  B.  sold  to  D. 
his  portion  of  the  land.  Held,  that  E.,  when  he  acquired  the  bond,  also 
acquired  C.'s  Hen;  that  he  could  have  compelled  A.  to  remove  the  encum- 
brance before  he  paid  for  same,  and  that  the  court,  having  all  parties 
before  it,  would  credit  said  bond  on  the  amount  due  by  E.  to  A.;  that  A, 
being  thus  compelled  to  pay  more  than  his  part  of  the  purchase  money, 
was  not  subrogated  to  that  ext.ent  to  the  rights  of  C,  as  against  the  land 
of  B.,  in  the  hands  of  his  vendor,  D.;  that  the  Hen  of  C,  being  recorded, 
was  notice  to  D.     Dobyns  v.  Rawley,  76  Va.  537. 

Where,  by  decree  of  court,  a  trustee  was  directed  to  sell  land,  and 
the  vendee  executed  his  bonds  for  the  unpaid  purchase  money  secured  by 
vendor's  lien,  the  trustee,  affcer  collecting  some  of  the  bonds,  resigned,  and 
the  court  appointed  another  trustee,  who  was  directed  to  collect  the  balance 
of  the  bonds,  which  he  did,  and  so  reported  to  the  court,  which  confirmed 
the  report,  and  directed  a  conveyance  to  the  purchaser.  Subsequently  the 
first  trustee  filed  his  bill,  alleging  that  he  had  advanced  the  money  to  the 
purchaser  to  pay  one  of  the  bonds,  and  praying  that  the  lien  reserved 
where  the  land  was  sold  be  enforced  for  his  benefit.  '  Held,  that  he  was 
entitled  to  relief  prayed  for.     Price  v.  Davis,  88  Va.  939,  14  S.  E.  704. 

The  mere  fact  that  a  vendor  who  sold  land  to  a  corporation  Is  a 
stockholder  In  the  corporation  does  not  estop  him  from  enforcing  his  Hen 
against  the  land  In  the  hands  of  a  purchaser  from  the  corporation.  Biggs 
V.  EHiston  Dev.  Co.,  93  Va.  404,  25  S.  E.  113,  2  Va.  Law  Reg.  614. 

Where  the  Hen  is  reserved  in  accordance  with  the  statute,  it  is  as 
valid  as  to  the  estate  or  Interest  In  the  land  conveyed  as  the  implied 
vendor's  lien  would  have  been  before  the  enactment  of  the  statute,  wjiether  - 
the  interest  conveyed  is  a  fee  simple  or  a  mere  equitable  Interest.    Dingus 
V.  Minneapolis,  98  Va.  737,  37  S.  E.  363. 

Where  parties  owning  land  in  common  agreed  to  sell  same,  and  to 
retain  Hen  for  the  purchase  money,  and  one  of  the  parties  buy  the  prop- 
erty, held  he  could  buy  only  the  interest  of  the  other  parties,  and  that 
the  vendor's  lien  attached  only  to  that  portion  that  was  sold.  Johnson 
V.  Nat.  Bank,  33  Grat.  473. 

The  extent  of  the  Hen  does  not  depend  upon  the  extent  of  the  Interest 
of  the  vendor  In  the  land  conveyed,  but  upon  the  contract  of  the  parties. 
The  question  whether  the  interests  ape  Joint  or  several,  divided  or  un- 
divided, is  a  matter  of  no  consequence.  Patterson  v.  Grottoes  Co.,  93  Va. 
578,  26  S.  B.  602,  2  Va.  Law  Reg.  687;  Patton  v.  Hog^  22  Grat.  443. 

Where  two  parties  owning  separate  Interests  in  a  tract  of  land  enter 
fnto  separate  contracts  with  a  purchaser  for  the  sale  of  their  respective 
Interests,  and  afterwards  one  general  warranty  deed  was  made  by  them, 
conveying  the  entire  tract  of  land  to  the  vendee,  in  consideration  of  a 
gross  sum,  the  deed  recited  that  a  vendor's  Hen  was  retained  on  the  land 
conveyed  to  secure  four  bonds,  two  made  payable  to  one,  and  two  to  the 
other,  vendor.  Held,  that  not  merely  the  interest  that  each  vendor  had 
owned,  but  the  entire  tract  of  land  conveyed,  was  subject  to  the  payment 
of  the  debt  due  each  vendor.  Patterson  v.  Grottoes  Co.,  93  Va.  578,  25 
S.  E.  602,  2  Va.  Law  Reg.  687. 

Where  B.  &  C.  were  partners  and  joint  owners  of  a  parcel  of  land, 
and  conveyed  to  A.  their  interest.  B.  receiving  cash  and  C.  receiving  notes 
for  the  purchase  money  secured  by  vendor's  Hen  on  the  property  con- 
veyed by  the  deed,  the  vendor's  Hen  attaches  to  the  whole  interest  con- 
veyed in  the  deed,  and  is  not  limited  to  the  Interest  conveyed  by  C.  Pat- 
ton  V.  Hoge,  22  Grat.  443. 

Where  a  Hen  is  reserved,  the  vendee  cannot  bind  the  vendor  by  any 
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contract  prejudicial  to  Iiis  Interest.  A  vendor  may  subject  the  streets  and 
alleys  as  well  as  the  lots  which  have  been  laid  off  on  a  tract  of  land  sold 
by  him  to  his  vendee,  and  on  which  the  Hen  Is  retained,  and  if  a  sale  of 
the  lots  in  the  inverse  order  of  their  alienation  would  not  be  sufficient  to 
pay  his  debt  he  is  entitled  to  have  the  land  sold  as  a  whole.  Biggs  v. 
EUiaton  Development  Co.,  93  Va.  404,  26  S.  E.  113,  2  Va.  Law  Reg.  614. 

Discussed,  10  Va.  Law  J.  616. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotatlom ,  chap- 
ter 75.  section  1. 


CHAPTER  210. 


Acta  Valid  Between  the  Fluties,  but  Told  as  to  O^edlton  and  Purchaaera. 


Sec 
6184. 


6186. 


6186. 


6187. 


6188. 
6189. 

5190. 
6191. 


Sec 

Fraudulent    acta    that    ara      6192. 
void;   bona  fflde  purchaaera 
not  affected. 

Oifta,  conveyancea,  etc.,  that 
are  voluntary,  or  upon  eon- 
aideratlon  of  marriage,  void      6193. 
aa  to  prior  creditors. 

Judgment  or  decree  not  ne-      6194. 
cessary  before  suit  by  cred- 
itor to  avoid  gift,  tranafer, 
etc.,     of    debtor's    estate;      6196. 
meaaure  ot  relief;  extent  of      6196. 
lien    given    creditor;     how 
perfected   against   creditors 
and  purchasers. 

To  prevent  persons  engaged      6197. 
In  buying  and  selling  mer- . 
chandise     while     indebted, 
from    selling    their    entire 
atock    ot    merchandise    in 
bulk,  or  selling  the  major 
portion   thereof^   otherwise      6198. 
than  in  the  ordinary  conraa 
of  trade. 

Loans,  and  reaervatlona  of  a      5199. 
use  or  property,  to  be   re- 
corded. 

Reservation  ot  title  to  and      6200. 
liens  on  goods  and  chattels 
sold  to  be  void  aa  to  cred- 
Itora  and  purchaaera  unless 
in  writing  and  recorded. 

How  a   lien  or    reservation      6201. 
provided  by  the   preceding 
section  is  to  be  enforced. 

Release   of  contract  or  Hen      5202. 
provided    by    section   fltty- 
one  hundred    and    eigh^- 
nlne. 


Contracts  in  consideration 
of  marriage,  or  for  the  sale 
ot  real  estate,  etc.,  void  as 
to  creditors  and  purchasers 
unless  in  writing. 

It  in  writing  and  recorded, 
as  valid  as  deeds. 

Contracts,  deeds,  etc.,  that 
are  void  as  to  creditors  and 
purchasers  unless  recorded. 

Where  to  be  recorded. 

When  goods,  etc.,  are  re- 
moved from  county,  etc., 
when  and  where  writing  to 
be  recorded. 

No  mortgage,  deed  of  trust, 
etc.,  upon  personal  proper- 
ty in  another  State  an  en- 
cumbrance when  removed  to 
this  State  unless  recorded 
in  this  SUte. 

Priority  of  writings,  when 
admitted  to  record  same 
day. 

When  writings  to  be  record- 
ed in  county,  and  when  in 
corporation. 

Words  "creditors  and  pur- 
chasers," how  construed; 
lien  of  subsequent  pur- 
chaser for  purchase  money 
paid  before  notice. 

When  purchaser  not  affect- 
ed by  QBCord  of  deed  or  con- 
tract. 

Effect  when  grantor  conveys 
property  which  he  does  not 
own  at  time  but  subsequent- 
ly acquires. 


Sec.  5184.    Frandnkfnt  acts  that  are  v(M',  bona  fide  purchasers 
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not  affected. — Every  gift,  conveyance,  assignment,  or  transfer  of, 
or  charge  upon,  any  estate,  real  or  personal,  every  suit  commenced, 
or  decree,  judgment,  or  execution  suffered  or  obtained,  and  every 
bond  or  other  writing  given  with  intent  to  delay,  hinder,  or  de- 
fraud creditors,  purchasers,  or  other  persons  of  or  from  what  they 
are  or  may  be  lawfully  entitled  to,  shall,  as  to  such  creditors,  pur- 
chasers, or  other  persons,  their  representatives,  or  assigns,  be  void. 
■This  section  shall  not  affect  the  title  of  a  purchaser  for  valuable 
consideration,  unless  it  appear  that  he  had  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor  or  of  the  fraud  rendering  void 
the  title  of  such  grantor.     (Code  1887,  §  2458.) 

General  Bules. — No  attempt  is  here  made  to  brief  all  Virginia  cases 
on  the  subject  of  fraudulent  conveyances.  These  are  collected  in  the 
various  digests,  and  in  an  extensive  note  to  Cochran  v.  Paris,  11  Orat. 
348,  Va.  Rep.  Ann. 

Few  of  the  many  decisions  on  this  subject  can  be  said  to  be  founded 
strictly  on  the  statutes. 

Several  general  rules,  however,  not  peculiar  to  our  statutes,  are  here 
given  for  convenience. 

(1)  In  contests  between  wife  and  husband'' s  creditors,  burden  of  show- 
ing bona  fides  is  on  wife  or  persons  cJaiming  under  her. — Boyce  v. 
Strother,  1  Va.  Dec.  127;  note,  7  Va.  Law  Reg.  730;  5  Va.  Law  Reg.  321; 
Lile's  Notes  to  1  Min.  73;  Noyes  v.  Carter,  2  Va.  Dec.  218, '23  S.  E.  1; 
Darden  v.  Ferguson,  2  Va.  Dec.  496,  27  S.  E.  436. 

For  a  case  discussing  the  presumption  of  fraud  in  a  conveyance  by 
husband  to  wife,  see  Atkinson  v.  Solenberger,  112  Va.  667,  72  S.  E.  727. 

Transactions  between  husband  and  wife  must  be  closely  scrutinized 
to  see  that  they  are  fair  and  honest.  The  presumptions  are  in  favor 
of  the  creditors  and  not  in  favor  of  the  title  of  the  wife,  and  the  proof 
Is  upon  her  to  show  by  clear  and  satisfactory  evidence  the  bona  fides  of 
the  transaction.  Eason  v.  Lyons,  114  Va.  390,  76  S.  E.  957;  Hughson  v. 
Dameron,  113  Va.  607,  75  S.  B.  92. 

She  must  show  that  original  transaction  was  a  loan,  not  a  gift,  and 
a  contemporaneous  promise  to  pay.  -Mere  possession  of  bond  does  not 
prove  loan  as  of  its  date.  Robinson  v.  Bass,  100  Va.  190,  40  S.  E.  660; 
Runkle  v.  Runkle,  98  Va.  663,  37  S.  E.  279;  McConville  v.  Bank,  98  Va. 
9,  34  S.  E.  891;  Crowder  v.  Oarber,  97  Va.  565,  34  S.  E.  470;  Spence  v. 
Repass,  94  Va.  716,  27  S.  E.  583;  Klnnier  v.  Woodson,  94  Va.  711,  27 
S.  E.  457;  Flynn  v.  Jackson,  93  Va.  341,  25  S.  E.  1 ;  Coutts  v.  Greenhow, 
2  Munf.  363,  5  Am.  Dec.  472. 

The  law  presumes  husband  to  be  owner  of  all  property  acquired  or 
of  which  wife  may  be  in  possession  during  coverture.  Hoge  v.  Turner,  96 
Va.  625,  32  S.  E.  291. 

Postnuptial  settlements  are  presumed  voluntary.  Hatcher  v.  Crews, 
78  Va.  460;  Fink  v.  Denny,  75  Va.  663. 

But  if  debt  Is  secured  to  husband  as  trustee  for  wife,  and  he  alone 
has  authority  to  collect  it,  the  receipt  of  money  by  him  does  not  raise  pre- 
sumption of  gift,  and  deed  made  to  wife  in  consideration  of  such  debt  is 
vaKd,  McConville  v.  Bank,  98  Va.  9,  34  S.  E.  891;  or  if  wife  was  sole 
trader,  and  resources  migh't  reasonably  have  come  from  such  business. 
Kinnier  v.  Woodson.  94  Va.  711,  27  S.  E.  457. 

If  a  wife  to  whom  property  has  been  fraudulently  conveyed  has  given 
a  valid  lien  on  the  property  she  is  liable  to  the  creditors  for  the  amount 
of  the  same.    Garner  v.  Middlekauf,  117  Va.  474,  85  S.  E.  473. 

Where  a  conveyance  to  a  wife  is  declared  fraudulent  as  to  creditors 
of  her  insolvent  husband  because  the  consideration  was  furnished  by  him, 
the  wife  Is  to  be  regarded  as  a  trustee  for  such  creditors.  Carner  v.  Mid- 
dlekauf, 117  Va.  474,  85  S.  E.  473. 

Where  an  insolvent  husband  furnishes  the  consideration  for  a  con- 
veyance to  his  wife,  the  transaction  must  be  treated  as  prima  facie  actuallv 
fraudulent  in  a  contest  between  creditors  of  the  husband  on  the  one  hand, 
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the  husband  and  his  wife  on  the  other.     Camer  t.  Middlekaut,  117  Va. 
474,  85  S.  E.  473. 

In  a  contest  between  the  wife  and  the  creditors  of  her  husband,  the 
burden  is  on  the  wife  to  show  the  good  faith  of  the  transaction,  such  aa 
that  the  .consideration  was  paid  out  of  her  own  separate  estate.  The  pre- 
sumption is  in  favor  of  the  creditors,  and  not  of  thje  wife's  title.  The 
mere  holding  of  the  husband's  bond  is  Insufficient  to  establish  the  relation 
of  debtor  and  creditor  between  them  as  of  the  date  of  the  bond.  Ranliin 
■V.  Goodwin,  103  Va.  81,  48  S.  E.  521.  Kline  v.  Kline,  103  Va.  203,  48 
S.  E.  890. 

(2)  Retention  of  personal  property  by  vendor  after  sale  is  prima  facie 
fraadulent,  hut  this  presumption  may  be  rebutted  by  proof. — Davis  v.  Tur- 
ner, 4  Grat.  422;  Forkner  v.  Stuart;  6  Grat.  197;  Brockenbrough  v. 
Brockenbrough,  31  Grat.  580;  Stoneburner  v.  Motley,  96  Va.  784,  30  S.  E. 
364;  Norris  v.  Lake,  89  Va.  513,  16  S.  E.  663;  Didier  t.  Patterson,  93 
Va.  534,  25  S.  E.  661;  2  Va.  Law  Reg.  62;  Hughes  v.  Epling,  2  Va.  Law 
Reg.  448.  93  Va.  424,  25  S.  E.  105. 

(3)  Conveyances  professedly  to  indemnify  creditors,  but  expressly  or 
impliedly  reserving  to  grantor  pov.ers  inconsistent  with  and  adequate  to 
defeat  such  purpose,  are  void  as  to  creditors  and  purchasers. — Wray  v. 
Davenport,  79  Va.  19;  McCormick  v.  Atkinson,  78  Va.  8;  Burton  v.  Mill 
Id.  468;  Curd  v.  Miller,  7  Grat.  185;  Addington  v.  Etheridge,  12  Grat 
436;  Hughes  v.  Epling,  93  Va.  424,  25  S.  B.  105;  Saunders  v.  Waggoner, 
82  Va.  316;  Spence  v.  Bagwell,  6  Grat.  444;  Sheppard  v.  Turpln,  3  Grat 
373,  and  note  Va.  Rep.  Ann.;  Lang  v.  Lee,  3  Rand.  410. 

(4)  In  order  to  vitiate  deed,  both  parties  must  concur  in  fraud  [but 
see  (8)]. — Herring  v.  Wickbam,  29  Grat.  628.  26  Am.  Rep.  405;  Lucas  v. 
Clafnin,  76  Va.  269;  Oberdorfer  v.  Meyer,  88  Va.  384,  13  S.  E.  756;  Paul 
V.  Baugh,  85  Va.  955,  9  S.  E.  329;  Montgomery  t.  Rose,  1  Fat.  &  H.  5; 
Parr  v.  Saunders,  1  Va.  Dec.  725,  11  S.  E.  979. 

Although  the  fraudulent  intent  of  the  grantor  be  established,  a  deed 
will  not  be  set  aside  unless  it  be  also  shown  that  the  grantee  had  notice 
of  such  purpose.  Shoemaker  v.  Chapman  Drug  Co.,  112  Va.  612,  72  S.  E. 
221. 

(5)  The  act  of  limitation  of  five  years  (section  5820)  does  not  apply 
to  suits  to  set  aside  a  conveyance  for  actual  fraud. — Flook  v.  Armentrout, 
100  Va.  638,  42  S.  E.  686. 

(6)  A  voluntary  conveyance,  teithout  fraud,  is  void  as  to  existing 
creditors,  but  only  as  to  tfccwi.^Whltten  v.  Saunders,  75  Va.  563;  Wltz 
V.  Osburn,  83  Va.  227,  2  S.  E.  33;  Building  Association  v.  Reed.  96  Va. 
350.  31  S.  E.  514;  De  Parges  v.  Ryland.  87  Va.  404,  12  S.  E.  805,  £4  Am. 
St.  Rep.  659;  Johnston  v.  Gill,  27  Grat.  587;  Bank  v.  Patton,  1  Rob.  499. 

(7)  Burden  of  proving  notice  of  fraud  is  on  him  alleging  it,  and  will 
not  be  presumed  from  confidential  relation  between  grantor  and  grantee. — 
Snyder  v.  Grandstaff,  96  Va.  473,  31  S.  E.  647,  70  Am.  St.  Rep.  863; 
Saunders  v.  Parrish,  86  Va.  592,  10  S.  E.  748;  Herring  v.  Wlckham.  29 
Grat.  628",  26  Am.  Rep.  405;  Hickman  v.  Trout,  83  Va.  478,  3  S.  E.  131. 
But  where  prima  facie  case  is  made  burden  shifts.  Hickman  v.  Trout, 
supra.  And  if  grantor  in  voluntary  deed  is  indebted,  it  is  conclusively 
presumed  to  be  fraudulent.  Hutchison  v.  Kelly,  1  Rob.  132.  39  Am.  Dec. 
250:  Chamberlayne  v.  Temple.  2  Rand.  384,  14  Am.  Dec.  786;  but  seo 
Davis  V.  Payne,  4  Rand.  332. 

(8)  The  provisions  of  a  mortgage  or  deed  of  trust  may  be  of  such 
a  character  as  of  themselves  to  furnish  conclusive  evidence  of  a  fraudur 
lent  intent;  but  the  presumption  of  law  is  in  favor  of  honesty,  and  court 
cannot  presume  fraud  unlets  the  terms  of  instrument  preclude  any  othei 
inference. — Williams  v.  Lord,  75  Va.  390;  Brockenbrough  v.  Brocken- 
brough, 31  Grat.  580;   Perry  v.  Shenandoah,  27  Grat.  755. 

.\  transaction  may  of  Itself  and  by  Itself  furnish  the  most  satisfactory 
proo?  of  fraud,  so  conclusive  as  to  outweigh  answer  of  defendant  calletl 
upon  for  discovery,  and  even  evidence  of  witnesses.  Parr  v.  Saunders.  1 
Va.  Dec.  726.  11  S.  E.  979. 

A  trustee  may  be  authorized  to  close  out  a  stock  of  goods  in  the 
coarse  of  trade,  and  even  to  replenish  so  as  to  aid  in  sale.     Marks  v.  Hill. 
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16  Grat.  400,  and  notes  Va.  Rep.  Ann.;  Taylor  v.  Mahoney,  94  Va.  508, 
27  S.  E.  107. 

(9)  Jt  t«  not  necessary  to  prove  actual  knowledge  bv  grantee  o/ 
grantor's  fratid. — Circumstances  naturally  calculated  to  arouse  suspicions 
of  a  reasonably  prudent  man  are  sufBcient,  and  he  Is  chargeable  with 
knowledge  of  fact  with  which  he  is  sought  to  be  charged,  whether  he 
makes  inquiry  or  not.  Such  circumstances  must  be  such  as  to  affect  con- 
science of  purchaser,  and  strong  and  clear  enough  to  fix  upon  him  im- 
putation of  bad  faith.  Flook  t.  Armentrout,  100  Va.  638,  42  S.  E.  686; 
Anderson  v.  Mills,  100  Va.  420,  41  S.  E.  854;  Fischer  v.  Lee,  98  Va.  159, 
35  S.  E.  441;  Newberry  v.  Bank,  98  Va.  471,  36  S.  E.  515;  American  v. 
Mayo,  97  Va.  182,  33  S.  E.  523;  Ferfuson  t.  Daughtrey,  94  Va.  308,  26  S.  E. 
822;  Hickman  v.  Trout,  83  Va.  478,  3  S.  E.  131;  University  v.  Snyder, 
100  Va.  567,  42  S.  E.  337.  And  this  is  true  of  pledgees  also.  Fischer 
V.  Lee,  98  Va.  159,  35  S.  E.  441.  Notice  of  fraud  to  trustee  is  notice  to 
creditors.    Oberdorfer  v.  Meyer,  88  Va.  884,  13  S.  E.  766. 

(10)  As  between  parties  equally  quilty,  equity  toill  not  interfere,  ex- 
cept tohere  policy  of  law  requires  it. — Owen  v.  Sharp,  12  Leigh  427; 
Terrell  v.  Imboden,  10  Leigh  321;  James  v.  Bird,  8  Leigh  510,  31  Am. 
Dec.  668;  Harris  v.  Harris,  23  Grat.  737;  Tate  v.  Liggat,  2  Leigh  84; 
Almond  v.  Wilson,  75  Va.  628;  Harnett  v.  Barnett,  83  Va.  504,  2  S.  E. 
733;  Starke  t.  Littlepage,  4  Rand.  368;  Smith  t.  Chilton,  84  Va.  840. 
6  S.  E.  142,  2  Va.  Law  Reg.  722. 

Fraud  held  not  to  be  proven. — University  v.  Snyder,  100  Va.  667,  42 
S.  E.  337;  Fidelity  v.  Engleby,  99  Va.  168,  37  S.  E.  957  (but  transaction 
declared  voluntary);  Fischer  v.  Lee,  98  Va.  159,  35  S.  E.  441;  Beverage 
V.  Ralston,  98  Va.  625,  37  S.  E.  283;  Mlllhlser  v.  McKInley,  98  Va.  207. 
35  S.  E.  446;  Hurst  v.  Leckie,  97  Va.  650,  34  S.  E.  464,  76  Am.  St.  Rep. 
798;  Piedmont  v.  Hatcher,  94  Va.  229,  26  S.  B.  505;  Kinnler  v.  Wood- 
son, 94  Va.  711,  27  S.  E.  457;  Long  v.  Meriden,  94  Va.  694;  27  S.  E.  499; 
Taylor  v.  Mahoney,  94  Va.  508,  27  S.  E.  107;  Didler  v.  Patterson,  93  Va. 
534,  26  S.  E.  661;  Engleby  v.  Harvey,  93  Va.  440,  25  S.  E.  226;  Norrls 
V.  Lake,  89  Va.  613,  16  S.  E.  663;  Leath  v.  Watson,  89  Va.  722,  17  S.  E. 
4;  Penn  v.  Penn,  88  Va.  361,  13  S.  E.  707;  Burruss  v.  Trant,  88  Va.  980, 
14  S.  E.  845;  Furlong  v.  Sanford,  87  Va.  606,  12  S.  E.  1048;  Saunders 
V.  Parrish,  86  Va.  592,  10  S.  E.  748;  Jones  v.  Christian,  86  Va.  1017,  11 
S.  E.  984;  Paul  v.  Baugh,  85  Va.  955,  9  S.  E.  329;  Rixey  v.  Deitrick,  85 
Va.  42,  6  S.  E.  615;  Fisher  v.  Dickenson,  84  Va.  318,  4  S.  E.  737;  Barnett 
T.  Barnett,  83  Va.  504,  2  S.  E.  733;  Scott  v.  Rowland.  82  Va.  484,  4  S.  E. 
595;  Baker  v.  Naglee,  82  Va.  876,  1  S.  E.  191;  Waller  v.  Johnson,  82  Va. 
967,  7  S.  E.  382;  Gregory  v.  Peoples,  80  Va.  365;  Batchelder  v.  White,  Id. 
103;  Clay  v.  Walter,  79  Va.  92;  Avis  v.  Lee,  77  Va.  663;  Elder  v.  Harris. 
76  Va.  187;  Herring  v.  Wickham,  29  Grat.  628,  26  Am.  Rep.  405  (as  to 
wife);  Forkner  v.  Stuart,  6  Grat.  197;  Davis  v.  Turner,  4  Grat.  422; 
Dashiell  v.  Bank,  2  Va.  Dec.  120,  22  S.  E.  169;  Harvey  v.  Anderson,  2 
Va.  Dec.  386,  24  S.  E.  914;  Oberdorfer  v.  Meyer,  88  Va.  384,  13  S.  B. 
756  (as  to  grantee);  McCue  v.  Harris,  86  Va.  687,  10  S.  E.  981  j  Lucas  v. 
Clafflin,  76  Va.  269;  Tebbs  v.  Lee.  Id.  744;  Sutherlin  v.  March,  75  Va. 
223. 

Transactions  between  husband  and  wife  and  vice  versa  snstalned. — 
Robinson  v.  Bass,  100  Va.  190,  40  S.  E.  660;  Catlett  v.  Alsop,  99  Va  680, 
40  S.  E.  34;  McOonville  v.  Bank,  98  Va.  9,  34  S.  E.  S91;  Spence  v.  Repass, 
94  Va.  716,  27  S.  E.  583;  Stonebraker  v.  Hicks,  94  Va.  618,  27  S.  E.  497; 
Benjamin  v.  Madden,  94  Va.  66,  26  S.  E.  392;  Noble  v.  Davies,  1  Va.  Dec 
633,  4  S.  E.  206;  McConvlUe  v.  Bank,  5  Va.  Law  Reg.  695,  and  note  (in 
part);  Snyder  v.  Graiidstaff,  96  Va.  473,  31  S.  B.  647,  70  Am.  St.  Rep. 
863;  Building  Ass'n  v.  Reed,  96  Va.  345,  31  S.  B.  514  iin  part);  McCue  v. 
Harris,  86  Va.  687,  10  S.  E.  981;  Bank  v.  Patton,  1  Rob.  499. 

Deed  from  husband  to  wife  and  vice  versa  set  aside  as  fraudulent.— 
Fidelity  v.  Engleby,  99  Va.  168,  37  S.  E.  957;  Runkle  v.  Runkle,  98  Va, 
663,  37  S.  E.  279;  Crowder  v.  Garber,  97  Va.  565,  34  S.  E.  470;  Hoge  ▼. 
Turner,  96  Va.  626,  32  S.  E.  291;  Flynn  v.  Jackson,  93  Va.  341,  26  S.  B. 
1;  Rixey  v.  Deitrick,  85  Va.  42,  6  S.  E.  615;  Robbins  v.  Armstrong,  84  Va. 
810,  6  S.  E.  130;  Beecher  v.  Wilson,  84  Va.  813,  6  S.  15.  209,  10  Am.  St. 
Rep.  883;  Witz  v.  Osburu,  83  Va.  227,  2  S.  E.  33;  Burton  v.  Mill,  78  Va. 
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468;  Hatcher  ▼.  Crews,  Id.  460;  Pink  v.  Denny,  75  Va.  663;  William  and 
Mary  v.  Powell,  12  Orat.  372;  Boyce  v.  Strother,  1  Va.  Dec.  127;  Grent  v. 
Sntton,  2  Va.  Dec.  149,  22  S.  E.  490;  Darden  T.  Ferguson,  2  Va.  Dec. 
496,  27  S.  E.  435;  Hughes  t.  Kelley,  2  Va.  Dec.  688,  30  S.  E.  387;  Mc- 
Conville  v.  Bank,  5  Va.  Law  Reg.  695,  and  note  thdroto  (in  part);  Build- 
ing Ass'n  T.  Reed,  96  Va.  346,  31  S.  B.  514  (in  part) ;  De  Farges  T.  Ryland, 
87  Va.  404,  12  S.  B.  805,  24  Am.  St.  Rep.  669;  I^'Wls  v.  Mason,  84  Va. 
731.  10  S.  B.  529;  Sledge  v.  Reed,  112  Va.  202,  70  &.  E.  523. 

Transactions  betwe<>n  members  of  family  otlier  than  husband  and 
wife  set  aside, — National  Bank  v.  Hancock,  100  Va.  101,  40  S.  E.  611,  57 
Li.  R.  A.  728,  93  Am.  St.  Rep.  933;  American  v.  Mayo,  97  Va.  182,  33 
S.  E.  523;  Todd  v.  Sykes,  97  Va.  143,  33  S.  E.  517;  Stonebumer  v.  Motley, 
95  Va.  784.  30  S.  B.  364;  Ferguson  v.  Daughtrey,  94  Va.  308,  26  S.  B. 
822;  Hazlewood  v.  Porrer,  94  Va.  703,  27  S.  E.  507;  Jones  v.  McGruder, 
87  Va.  360.  12  S.  E.  792;  Slater  v.  Moore,  86  Va.  26,  9  S.  E.  419;  Hick- 
man ▼.  Trout,  83  Va.  478,  3  S.  B.  131;  Moore  v.  UUman,  80  Va.  307;  Wray 
▼.  Davenport,  79  Va.  19;  Johnson  v.  Wagner,  76  Va.  587;  Peay  v.  Morri- 
son, 10  Orat.  149;  Curd  v.  Miller,  7  Grat.  185;  Parr  v.  Saunders,  1  Va. 
Dec.  725,  11  S.  E.  979;  Davis  v.  Anderson,  99  Va.  620,  39  S.  B.  688. 

SiMtotned.— Millhiser  v.  McKinley,  98  Va.  207,  35  S.  E.  446;  Gardner 
▼.  O&rdner,  98  Va.  525,  36  S.  E.  985;  Alsop  v.  Catlett,  97  Va.  364,  34  S.  E. 
48;  Rixey  v.  Deitrick,  85  Va.  42,  6  S.  E.  615. 

Transactions  between  parties  otlter  than  members  of  families  set 
aside. — Anderson  v.  Mills,  100  Va.  420,  41  S.  E.  854;  Newberry  v.  Bank, 
98  Va.  471,  36  S.  E.  515;  Catt  ▼.  Knabe,  93  Va.  736,  26  S.  E.  246;  Spooner 
V.  Hllbish,  92  Va.  333,  23  S.  E.  751,  note  2  Va.  Law  Reg.  60;  Davis  v. 
Bonney,  89  Va,  755.  17  8.  E.  229;  Hlsle  v.  Rudasill,  89  Va.  519,  16  S.  E. 
673;  Rucker  V.  Moss,  84  Va.  634,  5  S.  E.  527;  Armstrong  v.  Lachman,  84 
Va.  726,  6  S.  B.  129;  Smith  v.  Chilton,  84  Va.  840,  6  S.  E.  142;  Saunders 
V.  Waggoner,  82  Va.  316;  McCormick  v.  Atkinson,  78  Va.  8;  Perry  v. 
Shenandoah,  27  Grat.  755;  Addington  v.  Etherldge,  12  Grat.  436;  Spence 
V.  Bagwell,  6  Orat.  444;  Sheppard  v.  Turpln,  3  Grat.  373;  Shaver  v. 
Swartz  &  Ijeyy,  1  Va.  Dec.  66. 

Writing  Valid  Between  Parties. — ^Thls  section,  as  well  as  the  un- 
▼arylng  decisions  of  this  court,  declares  that  as  between  the  parties  such 
writing  shall  be  valid.  Ratliff  v.  Ratliff,  102  Va.  880,  10  Va.  Law  Reg. 
343,  346  and  note,  47  S.  E.  1007. 

The  rule  that  such  deeds  are  valid  between  the  parties  does  not 
apply  where  grantor  is  mentally  incapable.  Tatum  v.  Tatum's  Adm'r,  101 
Va.  77.  43  S.  E.  184. 

Badges  of  Fraud. — While  relationship  is  not  a  badge  of  fraud  yet 
transactions  between  relatives  will  be  more  closely  scrutinized  than  In 
other  cases.     Ford  v.  Chelf,  112  Va.  98,  70  S.  E.  500. 

The  relationship  of  the  parties  and  the  insolvency  of  the  grantor 
in  a  deed  do  not  of  themselves  constitute,  badges  of  fraud.  Baldwin  v. 
Winfree,  116  Va.  16,  81  S.  E.  36. 

Where  a  son  unites  with  a  court  commissioner  In  the  conveyance 
of  land  to  his  mother,  who  had  been  substituted  as  purchaser  in  his  stead, 
and  the  deed  is  attacked  as  In  fraud  of  the  son's  creditors,  the  fact  that 
the  mother  anticipates  one  of  the  deferred  payment  bonds  is  no  badge  of 
fraud.    Ford  v.  Chelf.  112  Va.  98,  70  S.  B.  500. 

Mere  inadequacy  of  price  Is  not  alone  sufficient  to  avoid  deed,  unless 
It  be  so  gross  as  to  shock  the  conscience  and  furnish  decisive  evidence 
of  fraud.  Flook  v.  Armentrout,  100  Va.  638,  42  S.  E.  686;  Millhlser  v. 
McKinley.  98  Va.  207,  35  S.  E.  446. 

For  a  case  discussing  the  badges  of  fraud  and  the  presumptions  and 
burden  of  proof  when  a  cotiveyance  is  attacked  on  the  ground  of  fraud, 
see  Shoemaker  v.  Chapman  Drug  Co.,  112  Va.  612,  72  S.  E.  221.  See,  also, 
Catlett  V.  Alsop,  99  Va.  680,  40  S.  E.  34;  Fischer  v.  Lee,  98  Va.  159,  35 
S.  E.  441;  American  v.  Mayo,  97  Va.  182,  33  S.  E.  523;  Alsop  v.  Catlett, 
97  Va.  364,  34  S.  E.  48;  Todd  v.  Sykes,  97  Va.  143,  33  S.  E.  517;  Fer- 
guson V.  Daughtrey,  94  Va.  308,  26  S.  E.  822;  Hazlewood  v.  Forrer,  94 
Va.  703,  27  S.  B.  507;  Paul  v.  Baugh,  85  Va.  965,  9  8.  E.  329;  Hickman 
r.  Trout,  83  Va.  4.78,  3  S.  B.  131;  Wltz  v.  Osburn,  83  Va.  227,  2  S.  B.  33; 
Young  v.  Willis.  82  Va.  294;  WUUams  v.  Lord,  76  Va.  390. 
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Insolvency  does  not  deprive  owner  of  property  of  right  to  sell  It, 
unless  sale  be  made  with  Intent  to  hinder,  delay,  and  defraud  creditors; 
and  even  then  title  to  purchasers  will  not  be  invalidated  if  sale  Is  for 
valuable  consideration,  and  purchaser  has  no  notice  of  fraudulent  Intent 
of  grantor.  Ferguson  v.  Daughtrey,  94  Va.  308,  26  S.  E.  822;  Shields  v. 
Mahoney,  94  Va.  487,  27  S.  B.  23;  Baldwin  v.  Winfree,  116  Va.  16,  31  S.  B. 
36. 

For  articles  on  "Fraudulent  Conveyance  Law  and  Bankruptcy,"  see 
18  Va.  L.  Reg.  14;  17  Va.  L.  Reg.  657  and  737. 

Generally. — The  fact  that  creditors  may  be  delayed  or  hindered  is 
not  sufficient  to  vacate  deed,  in  the  absence  of  fraudulent  intent.  Keagy 
v.  Trout,  85  Va.  390,  7  S.  E.  329;  Young  v.  Willis.  82  Va.  291;  Peters  v. 
Bain,  133  U.  S.  670,  10  Sup.  Ct.  354,  33  L.  Ed.  696.  But  see  Garland  v. 
Rives.  4  Rand.  282,  15  Am.  Dec.  766.  Choses  in  action  may  be  assigned 
as  security  for  existing  debt  and  also  for  future  advances.  Assignment 
absolute  in  form  may  be  shown  to  be  security  for  debt.  If  made  in  good 
faith,  fact  that  assignor  checks  on  assignee  for  balance  over  amount  of 
assignment  is  not  fraud.  Such  assignment  as  badge  of  fraud  is  repelled 
by  evidence  of  bona  fides.  Dldler  v.  Patterson,  93  Va.  534,  25  S.  E.  661, 
2  Va.  Law  Reg.  60;  Alexandria  Sav.  Inst.  v.  Thomas,  29  Grat.  483,  cited 
in  Driver  v.  McLaughlin,  20  Am.  Dec.  661,  and  note. 

While  it  is  true  that  personal  representative  of  decedent  cannot  im- 
peach, under  this  section,  a  transaction  made  by  his  decedent  in  his  life- 
time, yet  It  is  his  right  and  duty  to  recover  as  assets  of  estate  the  subject 
of  gift  or  voluntary  assignment  not  perfected  in  lifetime  of  decedent. 
When  such  representative  is  creditor  also,  he  may  sue  in  dual  capacity 
to  annul  assignment,  made  by  decedent,  of  insurance,  where  neither  policy 
nor  assignment  was  delivered  to  assignee,  where  there  was  no  considera- 
tion, and  deficiency  of  assets  to  pay  decedent's  debts.  Spooner  v.  Hilbish, 
92  Va.  333,  23  S.  E.  751. 

•  If  owner  of  goods  is  fraudulently  induced  to  sell  them,  title  passes, 
but  he  may  reclaim  them,  on  discovering  fraud,  before  they  pass  into 
hands  of  bona  fide  purchaser.  Oberdorfer  v.  Meyer,  88  Va.  384,  13  S.  E. 
756. 

If  bill  contain  definite,  specific,  and  precise  charges  of  facts  con- 
stituting fraud  on  grantee  in  deed  of  trust,  and  he  fall  to  answer,  it 
should  be  taken  for  confessed,  and  deed  set  aside.  Fischer  v.  Lee,  98 
Va.  159,  35  S.  E.  441. 

In  suit  to  set  aside  deed  as  fraudulent,  where  it  appears  that  grantee 
had  notice  of  fraud  before  paying  deferred  payment  bonds,  and  also  ot 
plaintiff's  execution  against  his  grantor,  decree  should  be  entered  against 
him  in  favor  of  plaintiff  for  amount  of  such  bonds,  with  interest.  New- 
berry V.  Bank,  98  Va.  471,  36  S.  E.  515. 

Section  1,  chapter  114,  Code  1873  (same  as  this  section),  protects 
against  fraudulent  transfer  of  all  claims,  debts,  and  demands,  including 
claims  to  damages  for  breach  of  contract  to  marry  for  which  judgment 
may,  after  execution  of  conveyance,  be  obtained.  Burton  v.  Mill,  78  Va. 
468. 

Creditor  secured  in  trust  deed,  and  claiming  under  It,  may  neverthe- 
\em  assail  other  debts  secured  therein.  Runkle  v.  Runkle,  98  Va.  663, 
37  S.  E.  279. 

Conveyances  from  parent  to  child  are  not  guarded  with  a  jealous  eye. 
but  are  generally  presumed  to  be  free  from  suspicion.  Rixey  v.  Rlxey, 
103  Va.  414,  49  S.  E.  586. 

Discussed  in  opinion  In  Quinn-Marshall  Co.  v.  Whlttaker,  116  Va. 
966,  83  S.  E.  398;  also  In  8  Va.  Law  J.  758,  13  Va.  L.  J.  661;  2  Min.  (4th 
Ed.)  682,  683. 

For  monographic  note  on  Fraudulent  and  Voluntary  Conveyances, 
see  Cochran  v.  Paris,  11  Grat.  348,  Va.  Rep.  Ann. 

For  article  on  the  right  of  fraudulent  vendee  to  share  with  attacking 
creditors  in  proceeds  of  property  as  to  debt  unconnected  with  fraud,  see 
16  Va.  Law  Reg.  497  and  667. 

Cited  but  not  construed  In  Richardson  v.  Pierce,  105  Va.  631,  54  S.  E. 
480. 
(2182) 


Digitized  by 


Google 


Ch-    210]  tTNBBCOEDBU  WBITINGS  §5185 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 74,  section  1. 

See.  6186.  Gifts,  conveyances,  etc.,  that  are  voluntary,  or  upon 
consideration  of  marriago,  void  as  to  prior  creditors.— Every  gift, 
conveyance,  assignment,  transfer,  or  charge,  which  is  not  upon  con- 
sideration deemed  valuable  in  law,  or  which  is  upon  consideration 
of  marriage,  shall  be  void  as  to  creditors  whose  debts  shall  have 
been  contracted  at  the  time  it. was  made,  but  shall  not,  on  that  ac- 
count, merely,  be  void  as  to  creditors  whose  debts  shall  have  been 
contracted  or  as  to  purchasers  who  shall  have  purchased  after  it 
was  made ;  and  though  it  be  decreed  to  be  void  as  to  a  prior  cred- 
itor, because  voluntary  or  upon  consideration  of  marriage,  it  shall 
not,  for  that  cause,  be  decreed  to  be  void  as  to  subsequent  creditors 
or  purchasers.     (Code  1887,  §  2459.) 

Rules  as  to  husband  and  wtfe. — Pavment  out  of  vHfe't  separate  estate. 
— In  the  absence  of  actual  fraud  participated  in  by  her,  if  wife  can  prove 
actual  payment  of  adequate  consideration  for  husband's  settlement  upon 
her  (burden  of  proof  being  on  her),  either  out  of  separate  estate  or  funds 
supplied  by  friends,  or  from  sources  other  than  husband,  conveyance  will 
be  sustained.  Flynn  v.  Jackson,  93  Va.  341,  25  S.  E.  1;  Stonebraker  v. 
Hicks,  94  Va.  618,  27  S.  E.  497;  Spence  v.  Repass,  94  Va.  716,  27  S.  E. 
583. 

Husband  using  wife's  monej/. — Where  husband  collects  and  uses 
money  of  wife  as  his  own  a  gift  is  presumed,  unless  there  is  an  express, 
contemporaneous  agreement  to  repay,  and  a  settlement  subsequently  made 
upon  wife  cannot  be  sustained  as  to  existing  creditors,  unless  it  is  made 
in  pursuance  of  such  contemporaneous  agreement.  Beecher  v.  Wilson, 
84  Va.  813,  6  S.  E.  209,  10  Am.  St.  Rep.  883;  Hannon  v.  Hounlhan,  85 
Va.  429,  12  S.  B.  167;  Throckmorton  v.  Throckmorton,  91  Va.  42,  22 
S.  E.  162;  Building  Ass'n  v.  Reed,  96  Va.  345,  31  S.  E.  514. 

If  debt  is  secured  to  husband  as  trustee  for  wife,  and  he  alone  has 
authority  to  collect  it,  the  receipt  of  money  by  him  does  not  raise  pre- 
sumption of  gift  nor  is  she  compelled  to  prove  promise  on  his  part  to  pay 
or  account  for  it,  and  deed  made  to  wife,  in  consideration  of  such  in- 
debtedness, is  valid,  and  will  be  upheld.  McConvUle  v.  Bank,  5  Va.  Law 
Reg.  695,  98  Va.  9,  34  S.  B.  891;  5  Va.  Law  Reg.  709. 

Earnings  of  wife. — iJnder  statute,  husband  is  entitled  to  wife's  ser- 
vices in  household  without  compensation,  and  cannot,  as  against  creditors, 
settle  property  upon  her  in  payment  therefor.  Richmond  Ry.  v.  Bowles, 
92  Va.  738,  24  S.  E.  388. 

Wife  surety  for  husband. — Where  wife  assumes  liability  or  encum- 
bers her  property  with  lien  as  surety  for  husband,  he  may  make  valid 
settlement  on  her  to  extent  of  such  lien  or  liability.  Filler  v.  Tyler,  91 
Va.  458,  22  S.  E.  235;  Plynn  v.  Jackson,  93  Va.  341,  25  S.  E.  1;  Johnston 
V.  Gill,  27  Grat.  687. 

Antenuptial  contracts. — A  deed  made  by  intended  wife  followed  by 
marriage  is  conclusively  presumed  to  be  In  consideration  thereof,  and  is 
based  on  valuable  consideration,  except  as  to  existing  creditors,  but  is 
void  as  to  them.  Snyder  v.  Grandstaft,  96  Va.  473,  31  S.  E.  647,  70  Am. 
St.  Rep.  863. 

As  to  antenuptial  contracts,  see  2  Min.  (4th  Bd.)   684-686,  697. 

Dotper  in  fraudulently  conveyed  property. — Where  real  estate  is  pur- 
chased by  and  deeded  to  wife,  and  is  successfully  attacked  by  husband's 
creditors,  as  being  in  fraud  of  their  rights,  he  having  paid  purchase  money, 
the  husband  has  no  seisin,  actual  or  constructive,  out  of  which  wife  can 
be  endowed.     Grant  r.  Sutton,  2  Va.  Dec.  149,  22  S.  B.  490. 

Voluntary  postnuptial  settlement  is  void  as  to  existing  creditors,  and 
will  be  presumed  to  be  voluntary,  unless  valuable  consideration  is  shown 
by  legal  evidence.     Rixey  v.  Deitrlck,  85  Va.  42,  6  S.  E.  616;  Robbins  v. 
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Armstrong,  84  Va.  810,  6  S.  E.  130;  Lewis  v.  Mason,  84Va.  731,  10  S.  B. 
529;  Witz  v.  Osburn,  83  Va.  227,  2  S.  E.  33;  De  Farges  v.  Ryland,  87 
Va.  404,  12  S.  E.  805,  24  Am.  St.  Rep.  659. 

Improvements  put  upon  separate  estate  of  wife  by  Insolvent  husband,  In 
fraud  of  creditors,  may  be  followed  by  creditors,  and  separate  estate  charged 
with  their  value.    Building  Ass'n  v.  Reed,  96  Va.  350,  31  8.  B.  514. 

Limitation  of  Actioria. — ^Where  no  actual  fraud  is  charged,  voluntary 
marriage  settlement  cannot  be  set  aside  after  five  years  from  recordation. 
McCue  V.  Harris,  86  Va.  687,  10  S.  E.  981. 

Generally. — This  section  overrules  Herring  v.  Wlckham,  29  Orat. 
628,  26  Am.  Rep.  405;  Trlplett  v.  Romlne,  33  Orat.  651;  Clay  v.  Walter. 
79  Va.  92 — In  that  conveyances,  etc.,  upon  consideration  of  marriage, 
are  made  void  as  to  existing  creditors. 

The  revisers  of  the  Code  of  1887,  placed  property  given  in  considenu 
tlon  of  marriage  in  the  8ame  class  of  other  voluntary  settlements, 'de- 
claring them  void  as  to  existing  creditors.  See  Burks'  Address,  2  Barton 
L.  Pr.   (2d  Ed.)   1379. 

Conveyance  founded  upon  moral  obligation,  which  Imposed  no  legal 
obligation  at  the  time  it  was  furnished,  is  void  as  to  creditors.  Davis  r. 
Anderson,  7  Va.  Law  Reg.  399,  99  Va.  620,  39  S.  E.  588.  To  be  sufficient 
to  sustain  a  promise  or  contract,  it  must  be  one  which  was  once  a  valuable 
consideration,  but  has  ceased  to  be  binding  for  some  supervenient  cause. 
Id. 

Under  this  section,  so  far  as  the  means  of  the  insured  are  withdrawn 
from  creditors  to  pay  premiums,  they  are  entitled  out  of  the  proceeds  of 
the  policy  to  have  the  sum  so  paid  applied  to  their  claims.  Stigler  v. 
Stlgler,  77  Va.  163.    See  also  6  Va.  Law  Reg.  862. 

See  note  to  Hunters  v.  Waite,  3  Grat.  26,  Va.  Rep.  Ann.;  Cochran  v. 
Paris,  11  Orat.  348,  Va.  Rep.  Ann.;  Hutchison  v.  Kelly,  1  Rob.  123,  39 
Am.  Dec.  250,  Va.  Rep.  Ann. 

Discussed,  8  Va.  Law  J.  583;  10  Va.  Law  J.  265;  13  Va.  Law  J.  131. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 74,  section  2. 

See  notes  to  section  5184. 

Sec.  5186.  Judgment  or  decree  not  necessary  heiore  suit  by  cred- 
itor to  avoid  gift,  transfer,  etc.,  of  debtor's  estate;  measure  of  re- 
lief; extent  of  lien  given  creditor;  how  perfected  against  creditors 
and  purchasers. — A  creditor  before  obtaining  a  judgment  or  decree 
for  his  claim  may,  whether  such  claim  be  due  and  payable  or  not, 
institute  any  suit  which  he  might  institute  after  obtaining  such 
judgment  or  decree  to  avoid  a  gift,  conveyance,  assignment,  or 
transfer  of  or  charge  upon  the  estate  of  his  debtor  declared  void 
by  either  of  the  two  preceding  sections;  and  he  may  in  such  suit 
have  all  the  relief  in  respect  to  said  estate  to  which  he  would  be 
entitled  after  obtaining  a  judgment  or  decree  for  the  claim  which 
he  may  be  entitled  to  recover.  A  creditor  availing  himself  of  this 
section  shall  have  a  lien  from  the  time  of  bringing  his  suit  on  all 
the  estate,  real  and  personal,  hereinbefore  mentioned,  and  a  peti- 
tioning creditor  shall  be  entitled  to  a  like  lien  from  the  time  of 
filing  his  petition  in  the  court  or  in  the  clerk's  office  of  the  court  in 
which  the  suit  is  brought.  If  the  proceeds  of  sale  be  insufficient 
to  satisfy  the  claims  of  all  the  creditors  whose  liens  were  acquired 
at  the  same  time  they  shall  be  applied  ratably  to  such  claims,  and 
the  court  may  make  a  personal  decree  against  the  debtor  for  any 
deficiency  remaining  on  the  claim  of  any  creditor  after  applying 
thereto  his  share  of  the  proceeds  of  sale,  or  if  he  be  not  entitied  to 
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share  in  such  proceeds,  may  render  a  personal  decree  against  the 
debtor  for  the  full  amount  of  the  creditor's  claim.  This  section  is 
subject  to  the  provisions  of  section  sixty-four  hundred  and  sixty- 
nine.     (Code  1887,  §  2460;  1889-90,  p.  73;  1893-4,  p.  614.) 

Kerlsors'  Note. — The  revised  section  omits  the  provision  formerly 
appearing  in  this  section  pertaining  to  the  docketing  of  the  Us  pendens  In 
view  of  the  last  sentencei,  which  Is  new.  Section  6469,  referred  to  in  the 
last  sentence  and  made  a  part  of  this  section,  applies  to  every  lis  pendens. 
Aa  section  6469  stood  before  the  revlsicm  (section  3566  of  tiie  Code  of 
1887)  it  required  that  the  docketing  be  done  only  against  purchasers  for 
valve  without  notice  of  RKAli  ESTATE.  The  lis  pendens  required  by  sec- 
tion 5186  as  it  stood  before  the  revisimi  extended  not  only  to  punshasers 
of  real  estate  but  of  personal  property,  and  also  to  CREDITORS.  No 
serions  objection  was  seen  to  protecting  SUBSEQUENT  purchasers  for 
Talne  of  personal  property  as  well  as  ot  real  property  (sec  section  6469), 
but  it  was  deemed  unwise  to  extend  the  protection  to  creditors.  The 
case  o<  Davis  v.  Bonney,  89  Va.  755,  17  S.  E.  229,  presents  an  instance 
off  the  unjust  working  of  the  former  law. 

liien  of  creditor. — Creditor  successfully  attacking  fraudulent  deed 
haa  lien  on  property  conveyed,  and  creditor  coming  Into  suit  has  lien  from 
time  of  filing  petition,  but  as  against  purchasers  for  value  without  notice, 
and  creditors  with  or  without  notice,  from  time  of  filing  his  Us  pendens. 
Davis  V.  Bonney,  89  Va.  756,  17  S.  E.  229,  citing  and  commenting  on 
W^allace  v.  Treakle,  27  Grat.  479,  the  ruling  in  wliich  is  changed  by  this 
section  to  the  extent  of  giving  the  attacking  creditor  a  lien  "from  the 
time  of  bringing  his  suit,"  and  a  suit  is  brought  when  and  as  soon  as 
the  summons  Issues.  See  section  6061,  13  Va.  Law  J.  131.  The  present 
revision  further  changes  the  law  as  it  stood  when  Davis  v.  Bonney,  supra, 
'was  decided.  There  is  no  longer  any  necessity  tor  the  docketing  of  a 
Us  pendens  as  between  creditors.  See  revisors'  note  above,  section  6469 
and  revisors'  note. 

Creditor  successfully  attacking  deed  for  fraudulent  debt  is  not  en- 
titled to  be  substituted  to  position  formerly  occupied  by  fraudulent  debt. 
His  lien,  if  not  previously  acquired,  dates  only  from  Institution  of  suit, 
and  is  subordinate  to  liens  already  acquired.  Deed  is  valid  as  to  bona 
fide  debto,  and  fraudulent  debt  is  eliminated.  Craig  v.  Hoge,  95  Va.  282, 
28  S.  E.  317. 

See  note  1  Va.  Law  Reg.  294,  under  caption.  "Suits  to  Avoid  Fraudu- 
lent Conveyanres." 

Where  fraudulent  dee^  is  set  aside,  the  property  thereby  conveyed 
will  be  treated  as  though  such  deed  had  not  been  made.  Ferguson  v. 
Danghtrey,  94  Va.  315.  26  S.  K.  822. 

The  lien  provided  for  by  this  section  is  never  perfected  unless  and 
until  the  deed  or  other  act  of  the  debtor  attacked  is  adjudicated  to  be 
fraudulent  and  void.  The  Hen  otherwise  remains  inchoate.  Quinn- 
Marshall  Co.  v.  Whittaker,  116  Va.  965,  83  S.  E.  398. 

The  lien  given  by  this  section  may  be,  and  in  tbe  case  In  Judgment 
was,  waived  by  the  subsequent  contracts  and  dealings  of  the  creditor  with 
the  debtor.    Qulnn-Marshall  Co.  v.  Whittaker,  116  Va.  966,  83  S.  E.  308. 

Homestead. — Under  Const.  1902,  section  191,  grantors  in  deed  f-et 
aside  as  fraudulent  cannot  claim  homestead  in  property  thereby  conveyed. 
See  note  to  section  6531. 

To  give  court  in  which  homestead  deed  is  attacked  for  fraud  juriE- 
diction  over  goods,  there  must  be  valid  attachment  thereof,  and  if  attach- 
ment is  dismissed  suit  should  be.  Simon  v.  Ellison.  2  Va.  Dec.  203.  22 
S.  E.  860. 

Filing  homestead  deed  is  not  such  conveyance  or  assignment  as  can 
be  attacked  under  this  section.     Id. 

When  suit  hereunder  is  anthorized.^Where  the  insolvency  ot  a 
Arm  is  self-proclaimed,  and  one  partner,  for  a  pecuniary  consideration 
and  tbe  undertaking  of  the  other  to  pay  debts  of  firm,  retires  therefrom, 
leaving  all  social  assets  in  possession  of  other,  who  proceeds  to  sell  and 
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collect,  and  advertises  that  firm  has  been  dissolved,  and  that  he  will  con- 
tinue In  business  and  settle  debts  of  concern,  held  that  this  was  a  transfer 
of  partnership  property  from  firm  to  continuing  member,  and  authorized 
creditors  at  large  of  firm  to  sue  hereunder.  Johnston  v.  Straus  (C.  C.) 
26  Fed.  67. 

This  section  authorizes  a  creditor  at  large  to  bring  a  bill  In  equity 
for  any  cause  of  action  on  which  he  might  obtain  a  Judgment  at  common 
law  or  suit  in  equity,  and  is  not  confined  to  suits  brought  to  set  aside  as- 
signments made  to  hinder,  delay,  and  defraud  creditors.  Shufeldt  v.  Jen- 
kins (C.  C.)  22  Fed.  369. 

This  section  allows  a  bill  to  be  filed  by  a  creditor  to  set  aside  a  con- 
veyance, declared  void  by  sections  5184  and  5185,  before  obtaining  judg- 
ment or  decree  (this  is  upon  the  grounds  that  the  above  sections  refer  to 
fraudulent  acts  that  are  void),  and  expressly  contains,  in  section  5184,  a 
reservation  in  favor  of  a  purchaser  for  valuable  consideration  without 
fraud,  and  section  5186  refers  to  voluntary  conveyances  not  upon  valuable 
consideration.     Brown  v.  Putney,  90  Va.  453,  18  S.  B.  883. 

This  section  does  not  authorize  a  suit  under  section  5187  by  a  creditor 
against  an  attachment  garnishee  until  Judgment  is  had  in  the  attach- 
ment proceedings  by  virtue  of  which  the  garnishee  becomes  a  debtor  of 
the  creditor.    Trimble  v.  Covington  Co.,  112  Va.  826,  72  S.  E.  724. 

FedM>al  Courts. — ^This  section  giving  simple  contract  creditors  a  right 
to  sue  in  equity  to  set  aside  fraudulent  conveyances  made  by  the  debtor, 
does  not  give  the  federal  courts  in  this  State  a  Jurisdiction  similar  to  that 
of  the  state  courts,  in  equity,  when  originally  Instituted  In  the  federal 
court  or  where  the  suit  was  removed  from  the  state  court.  14  Va.  Law 
Reg.  337. 

GenMvlly. — This  section  Is  Intended  to  benefit  those  creditors  who 
by  their  diligence  succeed  in  bringing  into  court  for  distribution  a  fund 
or  assets  placed  beyond  the  reach  of  the  unsecured  creditor  by  the  fraudu- 
lent or  voluntary  act  of  the  debtor.  Quinn-Marshall  Co.  v.  Whittaker,  116 
Va.  966,  83  S.  E.  398. 

If  bill  contains  positive  and  specific  ^negations  of  fraud,  they  are 
taken  as  true  if  bill  is  taken  pro  confesso.  Welsh  v.  SoUcnbeiger,  8n 
Va.  441,  443,  8  S.  E.  91. 

In  suits  under  this  section  the  beneficiaries  in  the  deed  which  is 
assailed  are  necessary  parties.     17  Va.  L.  J.  452. 

Cited  but  not  construed,  Newberry  v.  Collier,  111  Va.  238,  68  S.  B. 
974;  Vashon  v.  Barrett,  99  Va.  348,  38  S.  E.  200;  Noyes  v.  Carter,  2  vh. 
Dec.  218,  23  S.  E.  1. 

For  necessity  for  lis  pendens,  and- the  recording  and  indexing  of  the 
same,  see  section  6469  and  notes. 

Discussed,  5  Va.  Law  J.  603;  8  Va.  Law  J.  763;  10  Va.  Law  J.  705. 

See  Burks'  Pleading  and  Practice,  p.  386. 

See  note  to  Sprinkle  v.  Dillard  (circuit  court  of  Henrico »,  10  Va.  Law 
Reg.  430. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 74,  section  3  and  chapter  133,  section  2. 

See  Gregory's  Forms  Nos.  346,  347. 

Sec.  5187.  To  prenrent  persons  engaged  in  buying  and  selling 
merchandise,  while  indebted,  from  selling  their  entire  stock  of  mar- 
chandise  in  bulk,  or  selling  the  major  portion  th^eof,  otherwise 
than  in  the  ordinary  course  of  trade. — The  sale,  transfer  or  assign- 
ment in  bulk  of  any  part  or  the  whole  of  a  stock  of  merchandise, 
or  the  fixtures  pertaining  to  the  conduct  of  said  business,  other- 
wise than  in  the  ordinary  course  of  trade,  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  shall  be  void  as  against 
creditors  of  the  seller,  unless  the  seller  and  purchaser  at  least 
five  days  before  the  sale,  make  a  full  detailed  inventory  showing 
the  quantity,  and  so  far  as  possible  with  the  exercise  of  reasonable 
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diligence,  the  cost  price  to  the  seller,  of  each  article  to  be  included 
in  the  sale;  and  unless  the  purchaser  demands  and  receives  from 
the  seller  a  written  list  of  names  and  addresses  of  creditors  of  the 
seller,  with  the  amount  of  indebtedness  due  or  owing  to  each,  and 
certified  by  the  seller  under  oath,  to  be  to  the  best  of  his  knowledge 
and  belief,  a  full,  accurate  and  complete  list  of  his  creditors  and 
of  his  indebtedness;  and  unless  the  purchaser  shall,  at  least  five 
days  before  taking  possession  of  such  merchandise  or  paying  there- 
for or  giving  some  note  or  other  evidence  of  indebtedness  therefor, 
notify  personally  or  by  registered  mail,  every  creditor,  whose  name 
and  address  is  stated  in  such  list,  of  the  proposed  sale,  stating  the 
aggregate  value  of  the  merchandise  proposed  to  be  sold,  as  shown 
by  such  inventory,  the  consideration  to  be  paid  therefor,  and  the 
time  and  manner  of  payment. 

The  seller  and  purchaser  shall  each  preserve  the  inventory,  list 
and  affidavit  required  by  this  section  for  the  period  of  six  months 
after  such  sale  and  purchase,  and  the  same  shall  be  open  to  the  in- 
spection of  the  creditors  of  the  seller. 

After  the  expiration  of  said  six  months  no  suit  or  action  shall 
be  brought  to  have  declared  void,  or  the  effect  of  which  will  be  to 
have  adjudicated  void,  any  such  sale  or  purchase,  as  is  mentioned 
In  this  section. 

Sellers  and  purchasers  under  this  section  shall  include  corpora- 
tions, co-partnerships,  and  individuals,  but  nothing  contained  in 
this  section  shall  apply  to  sales  by  executors,  administrators,  re- 
ceivers, assignees  under  voluntary  assignments  for  the  benefit  of 
creditors,  trustees  in  bankruptcy,  or  by  any  one  acting  under  ju- 
dicial process.    (1902-3-4,  pp.  518,  884;  1916,  p.  413.) 

Rerlsors'  Note. — ^Thls  section  is  largely  based  on  the  former  law,  but 
contains  changes  in  phraseology  as  well  as  in  meaning.  The  revised  sec- 
tion is  the  result  of  a  consideration  of  the  former  ViiKinia  act  In  con- 
nection with  the  laws  of  other  states. 

The  reference  in  the  parentheses  to  Acts  1916  should  be  to  page  713, 
not  413. 

It  is  within  the  police  power  of  the  state  to  regu?ate  'tales  of  entire 
stocks  in  trade  of  merchants  so  as  to  prevent  fraud  on  innocent  creditors, 
and  a  state  statute  prohibiting  such  sales  except  under  reasonable  condi- 
tions as  to  previous  notice  is  not  unconstitutional  under  tha  due  procoss 
and  equal  protection  clause  of  the  14th  Amendment.  Lemleux  v.  Young, 
211  U.  S.  489.  Cited  and  followed  in  Kidd  Dater  ft  Price  Co.  v.  Mussel- 
man  G.  Co..  217  U.  S.  461. 

See  editorial  as  to  constitutionality,  16  Va.  Law  Reg.  218.  See  also 
10  Va.  L.  Reg.  270;  11  Va.  L.  Reg.  143,  424,  692,  13  Va.  L.  Reg.  180; 
14  Va.  L.  Reg.  64;  Wright  v.  Hart,  182  N.  Y.  360,  2  L.  R.  A.  (N.  S.)  338; 
Walp  V.  Mooar,  76  Conn.  516;  Squire  v.  Tellier,  185  Mass.  18,  102  Am. 
St.  Rep.  322;  Collection  of  Cases,  20  L.  R.  A.  (N.  S.)  160. 

This  section  creates  no  new  right  of  action.  If  a  cause  of  action  exists 
this  section  attaches  certain  consequences  to  the  doing  or  omission  to  do 
certain  things.  It  is  by  virtue  of  section  6186  that  a  creditor  before  Judg- 
ment or  decree  may  institute  suit  to  avoid  a  transfer,  etc.,  ot  the  estate 
of  his  debtor.     Trimble  v.  Covington  Co.,  112  Va.  826,  72  S.  E.  724. 

Suit  under  this  section  can  only  be  instituted  by  a  creditor  existing  at 
the  date  of  sale.    Trimble  v.  Covington  Co.,  112  Va.  826,  72  S.  E.  724. 
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Sec.  5188.  Loans,  and  reservations  of  a  xise  or  property,  to  be  re- 
corded.— ^Where  any  loan  of  goods  or  chattels  is  pretended  to  have 
been  made  to  any  person  with  whom,  or  those  claiming  onder  him, 
possession  shall  have  remained  five  years  without  demand  made 
and  pursued  by  due  process  of  law  on  the  part  of  the  pretended 
lender,  or  where  any  reservation  or  limitation  is  pretended  to  have 
been  made  of  a  use  or  property,  by  way  of  condition,  reversion,  re- 
mainder, or  otherwise,  in  goods  or  chattels,  the  possession  whereof 
shall  have  so  remained  in  another  as  aforesaid,  the  absolute  prop- 
erty shall  be  taken  to  be  with  the  possession,  and  such  loan,  reserva- 
tion, or  limitation  void  as  to  creditors  of  and  purchasers  from  the 
person  so  remaining  in  possession,  unless  such  loan,  reservation, 
or  limitation  be  declared  by  will,  which  or  a  copy  of  which  is,  or 
by  deed,  or  other  writing,  duly  admitted  to  record  within  the  said 
five  years  in  the  county  or  corporation  in  which  said  goods  or  chat- 
tels may  be.    (Code  1887,  §  2461.) 

"Goods  and  chattels." — Sections  5142,  5188  and  6194  all  relate  to 
same  kind  of  property,  i.  e.,  "i;oods  and  chattels,"  and  so  closely  con- 
nected that  whatever  was  meant  by  "goods  and  chattels"  In  one  ot  these 
sections  must  have  been  Intended  ot  same  words  in  others.  "Goods  and 
chattels"  mean  visible,  tangible  property  only,  and  do  not  Include  choses 
In  action.  First  Nat.  Bank  v.  Holland,  99  Va.  506,  39  S.  E.  126,  65  L.  R. 
A.  155,  86  Am.  St.  Rep.  898.  7  Va.  Law  Reg.  204.  See,  also,  Kirkland  t. 
Brune,  31  Grat.  126. 

Where  loanee  has  not  had  possession  for  five  yearp. — Purchaser  from 
loanee,  who  has  not  been  in  possesKion  of  property  for  five  years,  acquires 
no  title  against  owner,  nor  can  his  possession  be  added  to  that  of  loanee 
from  whom  he  purchased  to  defeat  owner's  claim.  Lightfoot  v.  Strother, 
9  Leigh  451. 

Where  father  sends  slave  to  son  by  agent  who  neglects  to  inform 
son  that  slave  is  a  loan,  and  both  father  and  son  die  before  five  years, 
the  father  disposing  of  said  slnve  by  will,  the  father  is  not  affected  by 
neglect  of  agent,  and  such  slave  may  be  recovered  for  his  estate  after  Ave 
years  from  loan.     Dickinson  v.  Dickinson,  2  Grat.  493. 

Possession  of  mort^aKec  after  mortgage.— Where  certain  parties 
having  become  sureties  of  an  executor,  a  deed  is  made  by  him  mortgaging 
slaves  to  secure  them,  which  contains  no  provisions  that  possession  shall 
remain  with  him  until  default,  although  after  such  mortgage  he  remains 
in  possession  more  than  five  years,  and  creditor  of  mortgagor  has  them 
sold  under  execution,  such  possession  does  not  make  slaves  liable  under 
statute.     Rose  v.  Burgess,  10  Leigh  186. 

Wihere  loanee  holda  possession  five  years.— Five  years'  peaceable  pos- 
session of  slaves  under  loan,  not  evidenced  by  a  deed,  vests  title  in  loanee, 
which  inures  In  favor  of  his  creditors,  and  cannot  be  divested  as  to  them 
by  returning  same  to  lender,  after  the  said  five  years  have  expired.  Garth 
v.  Barksdale,  6  Munf.  101. 

A  deed  declaring  loan  of  slave  from  father  to  his  daughter  during  her 
life,  and  a  gift  to  her  children  after  her  death  (being  admitted  to  record 
on  proof  by  one  witness  only),  is  not  good  against  her  husband's  creditors 
or  purchasers  from  him  without  notice  of  such  deed,  possession  having 
remained  with  such  husband  for  five  years.  Lacy  t.  Wilson,  4  Munf. 
313. 

KfTect  of  lender  resuming  possession. — A  demand  of  slaves  by  the 
lender,  who  thereupon  receives  them,  and  immediately  redelivers  them 
to  loanee,  to  be  held  on  same  terms  as  before  such  receipt,  demand  and 
redelivery  being  in  private,  is  not  sufficient  to  bar  rights  of  creditors. 
Boyd  V.  Stainback,  5  Munf.  305. 

If  no  writing  declaring  such  loan  be  recorded,  no  demand  be  made 
(3188) 


Digitized  by 


Google 


Ch.   210]  UNBBOOBDED  WBITINGS  §5 188 

by  lender  and  pursued  by  course  of  law  for  more  than  Ave  years  after 
1.08sesslon  commenced,  the  loan  is  void  as  to  loanee's  creditors,  whose 
i>l&uis  <^unot  be  affected  by  lender's  subsequent  resumption  of  posses- 
sion. But  the  creditors  meant  are  those  whose  debts  were  contracted 
before  resumption  of  possession  or  conveyance  of  the  chattels  by  the 
lender,  tbey  baring  given  credit  to  loanee  on  apparent  ownership  of  prop- 
erty.    Scott  V.  Jones,  76  Va.  233. 

Where  possession  has  remained  with  loanee  five  years,  and  is  then 
resumed  by  lender,  possession  must  continue  with  lender  tor  full  period 
of  five  years  from  time  it  was  actually  resu;ned  before  title  will  be  re- 
vested in  him  as  against  creditors  of  loanee.  Pate  v.  Baker,  8  Lieigh  80. 
Where,  under  parol  loan,  debtor  remained  in  possesition  of  slaves  for 
five  years,  they  are  liable  to  his  creditors,  though  possession  is  resumed 
by  lender  before  execution  issues.  Beale  v.  Digges,  6  Grat.  582,  and  note 
on  Fraudulent  and  Volunlary  Conveyances  to  Cochran  v.  Paris,  11  Orat. 
348,  Va.  Rep.  Ann.;  Taylor  v.  Beale,  4  Grat.  93. 

Deed  recorded  after  five  years. — Where  after  loanee  has  remained  for 
Ave  years  in  possession  of  property  lender  makes  deed,  declaring  original 
loan  and  continuing  it,  but  deed  is  not  recorded,  it  does  not  affect,  nor  is 
evidence  against  creditor  of  person  in  possession.  Pate  v.  Baker,  8  Leigh 
80. 

Acts  valid  between  parties. — If  not  in  writing  duly  recorded,  loans  of 
chattels,  under  section  3,  chapter  114,  Code  1873  (same  as  this  section), 
are  void  as  to  creditor  of  loanee,  but  valid  as  between  partiels,  no  mat- 
ter bow  long  loanee  may  keep  possession;  but  operation  of  statute  will  be 
avoided  by  lender's  resuming  possession,  or  granting  chattels  to  another, 
by  writing  duly  recorded,  within  five  years.  Scott  v.  Jones,  76  Va.  233; 
Collins  V.  Lolftus,  10  Leigh  6,  34  Am.  Dec.  719. 

W.  H.,  by  will  dated  1879,  gave  a  slave  then  in  possession  of  his 
son-in-law,  W.  B.,  to  his  two  grandsons,  J.  B.  and  E.  B.,  sons  of  said 
W.  B.,  and  at  that  time  infants,  as  soon  as  they  come  to  lawful  age.  In 
1792  be  verbally  lent  the  slave  to  bis  son-in-law  for  the  purpose  of  as- 
sisting in  the  maintenance  of  his  children,  reserving  the  right  to  take 
bim  back  whenever  he  should  think  proper,  and  in  1796,  four  years  after- 
wards, died.  In  same  year  his  will  was  admitted  to  record,  the  sur- 
viving grandchildren  still  being  under  age;  and  in  1801,  when  that  grand- 
child attained  full  age,  the  slave  was  taken  in  execution  and  publicly  sold 
as  the  property  of  W.  B.  It  was  held  that  the  recording  of  the  will  in 
1796  was  a  sufficient  declaration  to  protect  the  rights  of  the  grandchild 
In  opposition  to  claim  of  father's  creditors.  Beasley  v.  Owen,  3  Hen.  & 
M.  449. 

L.,  In  1809,  then  residing  in  Virginia,  made  a  conveyance  In  trust 
for  his  wife  of  certain  personal  property  and  slaves,  which  deed  was  duly 
recorded.  The  property  remained  in  possession  of  husband  and  wife  while 
they  resided  in  Virginia.  In  1814  they  moved  to  Washington,  taking  the 
trust  property  with  them.  In  1817  L.  borrowed  money  from  Bank  on 
note  endorsed  by  trustee  in  deed  of  1809,  and  executed  deed  of  trust  on 
property  conveyed  by  deed  of  1809  to  secure  Bank,  and  then  died  insol- 
vent. During  residence  in  Washington  he  sold  some  of  slaves  without  ob- 
jection by  his  wife  or  trustees.  Bank  then  filed  bill  to  subject  remainder 
of  trust  property  to  its  debt.  Held,  that  deed  of  1809  was  sufficient  to 
protect  the  property  against  subsequent  creditors  of  or  purchasers  from 
L,.,  and  that,  deed  being  properly  recorded  in  Virginia,  the  removal  of 
property  to  Washington  did  not  affect  title  of  wife  or  her  trustees.  Bank 
V.  Lee,  13  Pet.  107,  10  L.  Ed.  81. 

Generally. — ^This  section  had  its  origin  in  the  custom  of  lending 
slaves. 

Section  2,  chapter  101,  Rev.  Code,  p.  372  (same  as  this  section), 
does  not  apply  to  property  remaining  in  possession  of  debtor  for  more 
than  five  years  on  hire.    McKenzie  v.  Macon,  5  Grat.  379. 

Although  parol  declaration  of  trust,  where  property  is  given  to  one 
party  for  another,  is  valid  as  between  parties  thereto,  yet  as  between 
cestui  que  trust  and  creditors  such  reservation  is  void.  London  v.  Turner, 
11  Leigh  40S. 
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A  chose  in  action  is  a  mere  riglit  of  action  to  a  personal  ctiattel  not 
in  possession.    Yerby  v.  Lynch,  3  Grat.-47]. 

Sec.  5189.  Reservation  of  title  to  and  liens  on  goods  and  chattels 
sold  to  be  void  as  to  creditors  and  pnrohasers  unless  in  writing  and 
recorded. — Every  sale  or  contract  for  the  sale  of  goods  and  chattels 
wherein  the  title  thereto  or  lien  thereon  is  reserved  until  the  same 
be  paid  for,  in  whole  or  in  part,  or  the  transfer  of  title  is  made  to 
depend  on  any  condition  where  possession  is  delivered  to  the  ven- 
dee, shall,  in  respect  to  such  reservation  and  condition,  be  void 
as  to  creditors  of  and  purchasers  for  value  without  notice  from 
such  vendee,  until  such  sale  or  contract  be  evidenced  by  writing 
signed  by  the  vendor  and  the  vendee,  setting  forth  the  date  there- 
of, the  amount  due,  when  and  how  payable,  a  brief  description  of 
the  goods  and  chattels,  and  the  terms  of  the  reservation  or  condi- 
tion, and  until  and  except  from  the  time  the  writing  evidencing 
such  sale  or  contract  is  duly  admitted  to  record  in  the  county  or 
corporation  in  which  said  goods  or  chattels  may  be,  or  in  the 
clerk's  office  of  the  Chancery  Court  of  the  city  of  Richmond,  if 
said  goods  and  chattels  be  in  that  city,  or,  if  said  goods  and  chat- 
tels consist  of  locomotives,  cars,  or  other  rolling  stock,  equipments, 
or  personal  property  of  any  description,  to  be  used  in  or  about 
the  operation  of  any  railroad,  until  and  except  from  the  time  the 
said  writing  is  duly  admitted  to  record  in  the  clerk's  office  of  the 
circuit  court  of  the  county  or  the  corporation  court  of  the  city, 
wherein  the  principal  office  in  this  State  of  the  company  operating 
the  railroad  is  located,  or  in  the  clerk's  office  of  the  Chancery  Court 
of  the  city  of  Richmond,  if  said  principal  office  is  within  the  cor- 
porate limits  of  the  said  city,  and  a  copy  of  said  writing  be  filed  in 
the  office  of  the  State  Corporation  Commission,  and  each  locomotive, 
car,  or  other  piece  of  the  rolling  stock  be  plainly  and  permanently 
marked  with  the  name  of  the  vendor  on  both  sides  thereof  followed 
by  the  word  "owner."  Such  writing  shall  be  acknowledged  or 
attested  by  a  subscribing  witness  as  to  both  the  vendor  and  vendee. 
It  shall  be  the  duty  of  the  clerk  to  record  such  writing  in  the 
book  of  miscellaneous  liens  and  index  it  in  the  name  of  both  the 
vendor  and  vendee,  for  which  service  he  may  charge  a  fee  not  ex- 
ceeding twenty-five  cents,  but  no  tax  shall  be  charged  thereon.  No 
writing  shall  be  deemed  to  be  admitted  to  record  under  this  sec- 
tion unless  and  until  the  same  has  been  indexed  according  to  law. 
All  sales  or  contracts  for  the  sale  of  goods  and  chattels  other  than 
locomotives,  cars,  and  railroad  equipment,  heretofore  docketed 
without  acknowledgment  or  proof  shall  have  the  same  force  and 
effect  as  if  the  same  had  been  duly  acknowledged  or  proved.  (Code 
1887,  §  2462;  1889-90,  p.  108;  1893-4,  p.  422;  1904,  p.  96.) 

Revlsors*  Note.^This  section  is  taken  from  the  first  part  of  the  act 
last  cited,  amending  section  2462  of  tbe  former  Code.  Attention  is  called 
to  the  requirement  of  the  revised  section  tliat  the  writing  itself  ahd  not 
»  more  memorandum  thereof  must  be  recorded,  ami  that  it  must  be  ac. 
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knowledged  or  attested  by  a  sabscriblng  witness  as  to  both  the  vendor  and 
vendee.  It  would  seem  that  all  writinKs  that  are  recorded  should  have 
some  proof  of  due  execution.  The  writing  is  to  be  recorded  in  tlie  book 
of  miscellaneous  liens,  as  to  which  see  section  3303,  and  it  is  not  deemed 
to  be  admitted  to  record  unless  properly  indexed. 

Itequlsites  for  validity. — In  order  that  the  registry  of  a  conveyance 
may  operate  as  constructive  notice  to  subsequent  purchasers  and  encum- 
brancers, its  language  must  be  such  that  if  a  subsequent  purchaser  or  in- 
cumbrancer should  examine  the  instrument  itself,  he  would  obtain  thereby 
actual  notice  of  all  the  rights  which  were  intended  to  be  created  or  con- 
ferred by  it.  Nat.  Cash  Register  Co.  v.  Burrow,  110  Va.  785,  67  S.  B. 
370;  Same  v.  Norfolk  Realty  Co.,  110  Va.  791,  67  S.  E.  372. 

For  contracts  not  fulfilling  the  requisites  under  the  former  section 
see  Natl.  Cash  Register  v.  Burrow,  110  Va.  785,  67  S.  E.  370;  Natl.  Cash 
Register  Co.  v.  Norfolk  Realty  Co.,  110  Va.  791,  67  S.  E.  372. 

Goods  and  Chattels. — The  term  "goods  and  chattels"  used  in  this 
section  is  restricted  to  "visible,  tangible  and  movable"  personal  property, 
and  does  not  include  choses  in  action.  "Movable"  means  that  which  may 
be  lifted,  carried,  drawn,  turned  or  conveyed,  or  in  any  way  made  to 
change  its  place  or  position.  Monarch  Laundry  v.  Westbrook,  109  Va. 
382,  63  S.  E.  1070;  First  Nat.  Bank  v.  Holland,  99  Va.  505,  39  S.  E.  126, 
55  L.  R.  A.  155,  86  Am.  St.  Rep.  898,  7  Va.  Law  Reg.  204. 

Property  affected;  description. — A  contract  which  leaves  the  dosig- 
nation  of  the  specific  property  resting  exclusively  in  the  minds  of  the 
parties  fails  to  meet  the  requirements  of  this  section.  The  desciiption 
of  the  property  cannot  be  arrived  at  by  applying  the  testimony  of  the 
parties  to  the  contract.  Nat.  Cash  Register  Co.  v.  Norfolk  Realty  Co., 
110  Va.  791,  67  S.  E.  372. 

A  contract  reserving  title  under  this  section,  which  provides  for  such 
"additional  shafting,  piping,  connections,  etc.,  as  may  be  required  to 
complete  the  said  plant  as  to  the  motive  power  of  the  same"  is  too  vague 
and  indefinite  in  its  description  of  the  additional  shafting,  etc.,  to  enable 
a  stranger  to  Identify  the  property  with  any  degree  of  accuracy,  hence 
the  title  sought  to  be  reserved  cannot  be  protected  as  against  a  subse- 
Quent  purchaser  for  value  and  without  other  notice  thereof.  Monarch 
laundry  v.  Westbrook,  109  Va.  382,  63  S.  E.  1070. 

Reservation  of  title  to  engines,  boilers  and  machinery  which  a  vendor, 
by  a  writen  contract,  sells  to  a  vendee,  and  installs  for  use  in  a  laundry 
plant  is  valid  as  against  subsequent  purchasers  of  the  plant  from  the 
vendee  or  mortgagees  thereof,  where  it  appears  that  this  section  has  been 
complied  with,  and  the  vendee  or  mortgagee  of  realty,  with  notice  of  the 
rights  of  third  parties  in  fixtures,  takes  subject  to  such  rights.  Monarch 
Laundry  v.  Westbrook,  109  Va.  382,  63  S.  E.  1070. 

I>eferred  payments. — The  docketing  of  a  contract  providing  for  notes 
payable  in  monthly  instalments  after  maturity  of  first  note,  but  authorizing 
the  purchaser  to  date  the  first  note  at  such  time  as  he  may  elect  and  to 
insert  the  date  either  before  or  after  the  execution  of  the  note,  does  not 
give  notice  of  when  and  how  the  deferred  payments  are  to  be  made,  is 
not  a  sufQcient  compliance  with  the  statute  and  hence  is  not  constructive 
notice.    Nat.  Cash  Register  Co.  v.  Burrow,  110  Va.  785,  67  S.  E.  370. 

Purchaser  for  value.— Trustee  in  deed  to  secure  creditors  is  purchaser 
for  value,  within  meaning  of  this  section,  and  if  it  be  alleged  that  he 
is  purchaser  with  notice  burden  of  proving  it  is  on  the  party  alleging  it. 
The  proof,  however,  may  be  circumstantial,  but  must  be  such  as  to  affect 
his  conscience,  and  so  strong  and  clear  as  to  put  upon  him  the  imputa- 
tion of  bad  faith.  Arbuckle  v.  Gates,  4  Va.  Law  Reg.  237,  95  Va.  802, 
30  S.  E.  496. 

An  assignee  for  creditors  is  a  purchaser  for  value,  within  the  meaning 
of  this  section.     Corbett  v.  Riddle.  209  Fed.  811. 

An  unrecorded  contract  under  this  se-ction  is  void  as  to  vendee's  trus- 
tee in  bankruptcy.  Chesapeake  v.  Selduer,  122  Fed.  593,  58  C.  C.  A. 
261.  But  see  Holt  v.  Henley,  232  U.  S.  637,  and  amendment  to  Bank- 
ruptcy Act  therein  referred  to. 

The  rights  of  a  vendor  of  goods  sold  on  conditional  sale  prior  to  the 
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amendment  of  June  25,  1910,  to  the  Bankruptcy  Act,  are  unaffected  by 
that  act,  though  the  contract  of  sale  was  not  recorded.  Holt  v.  Henley. 
Trustee,  232  U.  S.  637. 

In  Holt  V.  Henley,  Trustee,  232  U.  S.  637,  the  validity  of  the  amend- 
ment of  June  25,  1910,  to  the  Bankruptcy  Act  was  attacked  on  the  ground 
that  that  amendment  was  in  fkct  an  amendment  of  a  State  statute.  But 
the  court  did  not  decide  the  question. 

Authentication  for  recordation. — Prior  to  amendment  of  1893-94, 
p.  422,  the  clerk  had  no  authority  to  docket  memorandum  of  contract 
until  it  had  been  authenticated  in  manner  necessary  for  recordation.  Cal- 
lahan V.  Young,  90  Va.  574.  Attention  is  here  called  to  the  proTiaions 
of  the  present  section.     See  revisors'  note  above. 

Generally. — Previous  to  this  statute  the  law  was  that  where  a  vendor 
agreed  to  sell  personal  property  for  a  price  to  be  paid  at  a  future  time, 
and  deliver  the  possession  but  expressly  retained  title  to  the  property 
until  payment,  such  an  agreement  constituted  a  conditional  sale;  and 
though  by  parol  or  by  an  unrecorded  instrument,  such  reservation  was 
valid  as  against  vendees,  creditors  and  subsequent  purchasers  with  or 
without  notice.  This  section  restricts  that  doctrine  for  the  protection 
of  innocent  third  parties.  Monarch  Laundry  v.  Westbrook,  109  Va.  382, 
63  S.  E.  1070. 

This  section  is  a  remedial  statute  and  should  be  liberally  construed. 
Liquid  Carbonic  Co.  v.  Whitehead,  115  Va.  586,  80  S.  E.  104. 

The  effect  of  this  section  cannot  be  avoided  by  calling  the  contract 
a  lease  and  providing  that  the  purchase  price  shall  be  rent.  Corbett  v. 
Riddle,  209  Fed.  811. 

A  contract  by  shipbuilding  company  with  the  United  States  whereby 
all  parts  of  the  machinery  paid  for  by  the  government  under  the  specified 
system  of  partial  payments  became  thereby  the  sole  property  of  the  United 
States  is  not  such  a  contract  as  is  required  to  be  recorded  under  this  sec- 
tion.    William  R.  Trigg  Co.  v.  Bucyrus,  104  Va.  79,  51  S.  E.  174. 

Vendor  of  goods  by  unrecorded  bill  of  sale,  retaining  title,  delivers 
possession  but  retains  control  of  goods  and  requires  daily  report  of  sales 
to  be  made  to  him,  and  fails  to  keep  up  stock  according  to  contract,  while 
vendees  perform  theirs,  at  length  sues  out  attachment,  and  seizes  goods 
for  alleged  balance.  His  claim  must  be  postponed  to  other  debts  against 
vendees.    Hash  v.  Lore,  88  Va.  716,  14  S.  E.  365. 

A  lien  for  purchase  money  of  rolling  stock  reserved  by  contract  under 
this  section  is  in  no  wise  inconsistent  with  existence  of  a  lien,  under  sec- 
tion 6438.    Newgass  v.  Atlantic  (C.  C),  56  Fed.  676. 

This  section  changes  the  rule  of  McComb  v.  Donald,  82  Va.  903, 
5  S.  E.  558. 

Discussed,  6  Va.  Law  J.  684;  12  Va.  Law  J.  681;  13  Va.  Law  J.  132, 
532. 

Commented  upon  In  note  to  Sprenkle  v.  DlUard  (circuit  court  of  Hen- 
rico county),  10  Va.  Law  Reg.  433. 

See  Gregory's  Forms  No.  548. 

Sec.  6190.    How  a  lien  or  reservation  pro^vided  by  the  preceding 

section  is  to  be  enforced. — All  reaervations,  liens,  conditions,  and 
the  collection  of  all  money  mentioned  in  any  such  written  contract, 
whether  recorded  or  not,  may  be  enforced  on  a  petition  to  a  joatice 
of  the  peace  when  the  amount  of  value  involved  is  within  his  jur- 
isdiction, and  no  other  pleadings  before  him  shall  be  necessary,  or 
by  bill  in  equity  in  the  circuit,  corporation,  or  city  court  having 
equity  jurisdiction,  when  the  amount  or  value  involved  is  within  its 
jurisdiction.  Such  petition  or  bill  shall  be  filed  by  the  person  en- 
titled to  recover,  and  all  other  persons  whose  rights  will  be  aflfected 
thereby  shall  be  made  defendants.  It  shall  state  the  contract  and 
the  plaintiff 's  claim  and  describe  the  property  with  reasonable  cer- 
tainty. The  testimony  in  the  case  shall  be  given  orally  before  such 
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court  or  justice.  The  court  or  justice  shall  determine  all  questions 
arising  out  of,  or  under,  the  contract,  which  are  properly  made  by 
the  pleadings,  and  render  such  judgment  as  shall  seem  right  and 
proper.  The  property  may  be  sold,  or  possession  delivered,  or  such 
other  disposition  made  of  it  as  the  court  or  justice  may  direct,  and, 
in  a  proper  case,  a  personal  judgment  may  be  rendered  against  any 
one  or  more  of  the  defendants.  Fending  the  litigation  aathorixed 
by  this  section,  the  possession  of  the  goods  and  chiAtels  shall  be 
determined  by  chapter  two  hundred  and  thirty-seven  of  this  Code, 
the  provisions  whereof  are  hereby  made  applicable,  as  far  as  prac- 
ticable, to  any  proceeding  under  this  section,  except  that  instead 
of  the  provision  of  section  fifty-seven  hundred  and  ninety-seven 
"that  the  affiant  verily  believes  the  plaintiff  is  entitled  to  recover 
the  same"  the  affiant  shall  state  that  affiant  verily  believes  the 
plaintiff  is  entitled  to  recover  the  same,  or  to  subject  it  to  a  Hen 
for  the  purchase  price  thereof,  as  the  case  may  be.  When  the  pro- 
ceeding is  before  a  justice  the  defendant  shall  have  at  least  five 
days'  notice  before  a  hearing  is  had,  and  the  judgment  when  ren- 
dered may  be  enforced  like  any  other  judgment  before  a  justice. 
(1902-3-4,  p.  895;  1904,  p.  352;  1908,  p.  376;  1915,  p.  218.) 

Reriaon*  Note. — ^This  section  is  taken  from  the  second  subdivision 
of  the  act  of  1904  (Acts  1904,  p.  96)  amendinK  section  2462  of  the  former 
Code.  The  former  law  left  it  unoertidn  ivheUier  the  procedure  in  court 
was  a  procedure  at  law  or  in  equity,  and  consequently  serious  difficulties 
arose  as  to  how  the  record  should  be  made  up  for  a  writ  of  error  or  appeal. 
In  Mitchell  Transparent  Ice  Co.  v.  Triumph  Electric  Co.,  116  Va.  72S,  82 
8.  E.  7SO,  the  court  evidently  treated  the  case  as  a  proceedinf;  at  law  with 
enlarged  iKiwers  given  to  the  trial  Judge.  In  order  to  remedy  the  troubles 
Hukt  arose  out  of  this  part  of  the  former  law,  the  revltied  section  provides 
that  the  lien  sliaU  be  enforced  by  bill  In  equity.  No  Jury  trial  is  fciven  as 
a  matfer  of  rli(ht,  but  the  case  is  gorerncd  by  the  Kc>neral  law  on  the  sub- 
ject of  issues  out  of  chancery.  It  is  provided  that  the  testimony  sliall  I>e 
taken  orally,  so  as  to  avoid  delays  incident  to  suits  in  chancery,  and  the 
right  to  possession  pending  the  litiKatton  Is  made  tiie  same  as  in  detlnne. 
The  provisimi  that  a  personal  jttdicuent  may  be  rendered  in  a  proper  case 
is  new,  bat  simply  makes  statutory  the  decision  of  the  court  in  Liquid 
Carbonic  Co.  v.  Whitehead,  115  Va.  586,  80  S.  K.  104. 

The  references  at  the  end  of  this  section  should  be  stricken  out  and 
"Id."  inserted  in  lien  thereof. 

See  notes  to  preceding  section. 

In  I^vy  V.  Davis,  115  Va.  814,  80  S.  E.  791,  it  was  held  that  there 
was  nothing  In  subdivision  2  of  section  2462  of  Pollard's  Code  1904  (cor- 
responding to  this  section)  to  Indicate  a  purpose  on  the  part  of  the  Legis- 
lature to  abolish  pre-existing  remedies  in  that  class  of  cases.  In  that  case 
an  action  of  detinue  was  brought.  In  view  of  the  changes  mnde  In  this 
section  by  the  present  revision,  it  would  be  safer  hereafter  to  pursue  the 
remedy  given  by  it  and  not  resort  to  detinue. 

Sec.  5191.  BeleasQ  of  contract  or  lien  provided  by  section  fifty- 
one  hundred  and  e]^hty-nine. — ^Every  vendor  in  a  contract  for  the 
sale  of  personal  property  docketed  under  section  fifty-one  hundred 
and  eighty-nine  shall,  upon  payment  to  him  of  the  amount  of  the 
purchase  price  in  full,  as  set  forth  in  said  contract,  cause  the  same 
to  be  marked  satisfied  upon  the  margin  of  the  page  of  the  book 
where  the  same  is  recorded,  which  note  of  satisfaction,  when  signed 
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by  such  vendor,  his  agent  or  attorney,  and  attested  by  the  clerk 
in  whose  office  such  contract  is  docketed,  shall  operate  as  a  release 
of  all  claims  of  such  vendor  therein,  and  the  clerk  for  attesting 
such  release  shall  have  a  fee  of  twenty-five  cents,  to  be  paid  by 
the  vendee.  Any  vendor  who  shall  fail  to  release  a  contract,  after 
the  whole  amount  thereof  has  been  paid  to  him,  for  a  period  of 
fifteen  days  after  he  shall  have  received  notice  from  the  vendee 
to  mark  the  Contract  satisfied,  shall  forfeit  five  dollars  to  the  vendee. 
If  the  vendee  is  indebted  for  rent  of  the  house  wherein  the  per- 
sonal property  described  in  such  contract  is  stored  or  kept,  and 
the  landlord  has  taken  action  to  recover  said  rent,  the  vendor,  at 
the  request  of  the  landlord,  his  agent  or  attorney,  shall  state  on 
oath  the  balance  due  on  said  contract  of  sale,  and  upon  the  pay- 
ment of  the  same  by  the  vendee,  or  his  landlord,  shall  mark  the  said 
contract  satisfied  in  accordance  with  the  terms  and  provisions  of 
this  section,  and  for  failure  so  to  do  shall  forfeit  five  dollars  to  the 
party  making  such  payment.     (Id.) 

Revisors'  Note. — This  section  is  taken  from  the  act  of  1904  (Acts 
1904,  p.  352).  Verbia^  and  unnecessary  provisions  are  omitted,  ui*  h 
also  thiiB  provision  requiring  the  cleric  to  mark  the  lien  satlsAed  "upon  the 
written  notice  by  the  vendor,  his  duly  authorized  agent  or  attorney."  The 
party,  his  agent  or  attorney,  can  easily  go  to  the  clerk's  office  and  mark 
it  satisfied  without  writing  to  the  clerk.  The  omitted  provision  is  un- 
necessary, besides  it  opens  the  door  for  forged  written  directions,  and 
does  not  conform  to  the  language  used  in  other  sections  tar  making  similar 
releases.  See,  for  instance,  sections  fl45e  and  6466  relating  to  marking 
deeds  of  trust  and  Judgments  satisfied. 

Source:  1902-3-4,  p.  896;  1904,  p.  352. 

Sec.  5192.  Oontracts  in  consideration  of  marriagie,  or  for  the  sale 
of  real  estate,  etic.,  void  as  to  creditors  and  pvrobasers  unless  in 
writing. — Every  contract,  not  in  writing,  made  in  respect  to  real 
estate  or  goods  and  chattels,  in  consideration  of  marriage,  or  made 
for  the  conveyance  or  sale  of  real  estate,  or  a  term  therein  of  more 
than  five  years;  and  every  bill  of  sale  or  contract  for  the  sale  of 
goods  and  chattels  when  the  possession  is  allowed  to  remain  with 
the  seller,  shall  be  void,  both  at  law  and  in  equity,  as  to  purchasers 
for  value  and  without  notice  and  creditors.  (Code  1887,  §  2463; 
1902-3-4,  p.  598.) 

Revisors'  Note.— As  section  5104  stood  before  the  revision  (section 
2465  of  the  Code  of  1887,  as  amended).  It  contained  the  following  paren- 
thetical clause:  "And  any  such  bill  of  sale  or  contract  shall  be  in  writing 
and  signed  by  the  vendor."  A  doubt  existed  as  to  whether  this  meant 
IF  IT  IS  IN  WRITING,  or  if  it  MUST  BE  IN  WRITING.  It  is  beUeved 
the  word  "shall"  was  intended  to  be  used  In  the  sense  of  "nvast>"  other- 
wise there  would  be  a  large  number  of  contracts  not  In  writing  wfa:ch 
would  not  be  met  by  the  statutei.  In  order  to  set  this  doubt  at  rest,  that 
provision  has  been  transferred  to  section  5102,  necessitating  a  correspond- 
ing change  in  section  5103. 

History  of  section. — Previous  to  the  Code  of  1887,  there  had  been  a 
number  of  decisions  holding  that  "a  parol  contract  for  purchase  of  land 
so  far  executed  as  to  vest  in  purchaser  an  equitable  right  was  good  as 
against  creditors  of  vendor  under  registry  laws."  These  cases  are  as 
follows:  Floyd  v.  Harding,  28  Grat.  401;  Hicks  v.  Rlddick,  Id.  418; 
Burkholder  v.  Ludlam,  30  Grat.  255,  32  Am.  Rep.  668;  Long  v.  Hagers- 
(2194) 


Digitized  by 


Google 


Ch.  210]  UNRECORDED  WRITINGS  §5193 

town,  Id.  665;  Trout  v.  Warwick,  77  Va.  731;  Halsey  v.  Peters,  79  Va.  60; 
Bowman  r.  Hicks,  80  Va.  806;  Powell  v.  Bell,  81  Va.  222;  Griggsby  v. 
Osborn,  82  Va.  S73;  Brown  v.  Butler.  87  Va.  621,  13  S.  E.  71;  Reynolds 
T.  Necessary,  88  Va.  125,  13  S.  E.  348.  They  were  based  upon  the  fact 
that  Code  1873,  chapter  114,  section  5  (Code  1849,  chapter  118,  section 
5).  required  only  written  contracts  for  land  to  be  recorded.  To  remedy 
this,  section  2463  of  the  Code  of  1887  was  enacted,  thus  abrogating  the 
rale  laid  down  In  foregoing  cases.  See  note  to  Braxton  v.  Bell,  1  Va.  Law 
Reg.  682. 

Object  of  the  section. — One  of  the  objects  of  this  section  was  to  place 
8  purchaser  of  land  under  a  parol  contract,  as  to  purchasers  for  value 
without  notice,  and  creditors.  In  the  same  condition  as  purchasers  under 
a  writing  who.  had  failed  to  register  it  as  provided  by  sections  5193  and 
5194.    Norfolk  &  P.  Traction  Co.  r.  White,  113  Va.   102,  73  S.  E.  467. 

Thia  section  has  no  application  to  resulting  trusts  and  does  not  sub- 
ject the  land  held  by  the  resulting  trustee  to  a  judgment  against  him. 
Straley  v.  Esser,  117  Va.  135,  83  S.  E.  1075. 

For  a  review  of  thia  section  and  the  reason  for  its  enactment,  see 
Straley  V.  Esser,  117  Va.  135,  83  S.  E.  1075. 

Generally. — Sections  2463-2465  of  the  Code  of  1887  did  not  authorize 
recordation  of  any  contract  for  sale  of  personal  property  except  one  made 
in  consideration  of  marriage,  and  recordation  thereof  was  not  notice. 
Braiton  v.  Bell,  92  Va.  229,  23  S.  E.  289,  and  note  thereto,  1  Va.  Law  Reg. 
682. 

An  unrecorded  deed  is  void  as  to  all  creditors  who,  but  for  such  deed, 
would  have  right  to  subject  property  thereby  conveyed^  whether  such  debts 
were  contracted  before  or.  after  such  deed.  The  word  "subsequent"  in 
section  5194  applies  to  purchasers  only.  Price  v.  Wall's  Ex'r,  5  Va.  Law 
Reg.  404. 

The  proviso  at  the  end  of  section  2465  of  Pollard's  Code  (1904)  ap- 
plies to  possession  taken  under  such  contracts  as  are  described  In  this 
section.  Norfolk  &  P.  Traction  Co.  v.  White,  113  Va.  102,  73  S.  E. 
467.  The  substance  of  that  proviso  is  the  following  words  of  the  present 
Mctlon  5194:  "But  the  mere  possession  of  real  estate  shall  not  of  itself 
be  notice  to  purchasers  thereof  for  value  of  any  interest  or  estate  therein 
of  the  person  In  possession." 

See  Burks'  Address,  2  Barton  I-.  Pr.  (2d  Ed.),  p.  1379,  upon  the  sub- 
ject of  marriage  as  a  valuable  consideration. 

For  article  upon  the  effect  of  possession  of  land  without  recorded 
title,  with  reference  to  lejgislation  subsequent  to  the  decision  in  the  case 
of  Chapman  v.  Chapman.  91  Va.  397,  21  S.  B.  813.  see  11  Va.  Law  Reg. 
*ii.   See  also  Id.,  153  and  10  Id.  604,  note. 

Compare  with  sections  5141  and  5661,  subsection  6. 

As  to  meaning  of  "goods  and  chattels,"  see  note  to  section  5189. 

Discussed,  13  Va.  Law  J.  132. 

Sec.  5193.    If  in  writing  and  recorded,  as  valid  as  deeds. — Any 

stich  contract  or  bill  of  sale  as  is  fnentioned  in  the  preceding  section, 
if  in  writing  and  signed  by  the  owner  of  the  property,  shall,  from 
the  time  it  is  duly  admitted  to  record,  be,  as  against  creditors  and 
purchasers,  as  valid,  so  far  as  it  affects  real  estate,  as  if  the  con- 
tract were  a  deed  conveying  the  estate  or  interest  embraced  in  the 
contract,  and  so  far  as  it  aifects  goods  and  chattels,  as  if  possession 
had  completely  passed  at  the  time  of  such  admission  to  record.  (Code 
1887,  §  2464.) 

IteTlflors'  Note.     See  revlsors*  note  to  the  precodinft  section. 

By  written  contract  between  W.  and  G.,  executed  January  30,  1866. 
W.  sold  G.  tract  of  land,  at  which  time  G.  paid  part  of  the  purchase 
money,  and  W.  bound  himself  on  payment  of  balance  to  make  deed  to  G., 
which  contract  was  executed  and  acknowledged,  but  not  recorded.  On 
Uay  21,  1866,  W.  conveyed  said  land  to  G.  with  general  warranty,  and 
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deed  was  recorded  next  day.  O.  owed  balance  on  purchase  price,  and  at 
request  of  W.  executed  bond  to  S.  therefor.  On  May  16,  1866,  during 
term  of  court,  be^n  on  ~14th,  H.  &  J.  each  recovered  Judgments  against 
W.,  which  were  docketed  June  6,  1866.  February  11,  1866,  A.  recovered 
judgment  against  W.,  which  was  docketed  May  16,  1866.  On  May  29, 
1866,  at  a  term  of  circuit  court  begun  that  day,  P.  recovered  Judgment' 
against  W.,  which  was  docketed  July  6,  1866.  Held,  contract  of  January 
30,  1866,  not  having  been  recorded,  was  void  as  to  Judgment  creditors  of 
W.  whose  Judgments  were  duly  docketed;  but  P.'s  Judgment,  having  been 
recovered  after  deed  from  W.  was  recorded,  constitutes  no  Hen.  Hart  v. 
Haynes,  1  Va.  Dec.  201,  and  note. 

This  section  as  It  read  in  Code  of  1887  did  not  authorize  recordation 
of  any  contract  for  sale  of  personal  property,  except  one  made  in  con- 
sideration of  marriage,  and  recordation  of  any  other  was 'of  no  effect. 
Braxton  v.  Bell,  92  Va.  229,  23  S.  E.  289,  and  note,  1  Va.  Law  Reg.  682. 

A  trust  deed  of  chattels,  valid  and  recorded  in  another  State,  Is  valid 
here,  though  not  recorded  here.  Craig  v.  Williams,  90  Va.  500,  18  8.  B. 
899,  44  Am.  St.  Rep.  934.     But  see  section  5197. 

For  article  upon  the  effect  of  possession  of  land  without  recorded 
title,  see  11  Va.  Law  Reg.  153  and  455. 

Fpr  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 74,  section  4. 

Cited  .but  not  construed,  Norfolk  &  P.  Traction  Co.  v.  White,  113  Va. 
102,   73  S.  E.  467. 

Sec.  5194.  Contracts,  deeds,  etc.,  that  are  void  as  to  creditors  and 
pnrchaserg  unless  recorded. — ^Every  such  contract  in  writing,  and 
every  deed  conveying  any  such  estate  or  term,  and  every  deed  of 
gift,  or  deed  of  trust,  or  mortgage  conveying  real  estate  or  goods 
and  chattels  and  every  such  bill  of  sale,  or  contract  for  the  sale 
of  goods  and  chattels,  where  the  possession  is  allowed  to  remain 
with  the  grantor,  shall  be  void  as  to  subsequent  purchasers  for 
valuable  consideration  without  notice  and  creditors,  whether  gen- 
eral or  by  lien,  until  and  except  from  the  time  it  is  duly  admitted  to 
record  and  indexed  as  required  by  law,  in  the  county  or  corporation 
wherein  the  property  embraced  in  such  contract,  deed,  or  bill  of 
sale  may  he;  but  the  mere  possession  of  real  estate  shall  not  of 
itself  be  notice  to  purchasers  thereof  for  value  of  any  interest  or 
estate  therein  of  the  person  in  possession.  A  recordation  under  this 
section  shall  not  affect  the  rights  of  a  creditor  acquired  under  sec- 
tion fifty-two  hundred  and  twenty-four.  (Code  1887,  §  2465;  1895- 
6,  p.  842;  1897-8,  p.  833;  1899-00,  p.  89.) 

Revisors'  Note.-r-Sec  revlsors'  note  to  section  5192  oonceming  the 
transfer  of  a  parenthetical  clause  from  thin  section  to  that  section.  Two 
important  chanices  have  been  niade  In  section  ffl04  (24fl5  of  the  former 
Code) :  (1)  Under  the  former  language  of  the  section  it  was  held  in  two 
cases  that  the  word  "creflltors"  meant  LIKN  CREDITORS  only,  and  as  a 
necessary  consequence  "pocket  liens,"  if  for  a  bona  flde  debt,  were 
held  valid  as  against  genc^ral  creditors  and  entitled  to  preference.  Now 
the  insertion  of  the  words  "whether  general  or  by  Hen"  makes  ttie  statute 
applicable  in  expre.se  terms  to  general  creditors  as  well  as  lien  creditors, 
thereby  changing  the  law  as  announced  in  McCandlish  v.  Keen,  13  Orat. 
ei5,  and  Dnlaney  t.  WUUs.  95  Va.  606,  20  S.  E.  824.  (2)  The  wrtdng 
most  not  only  bo  admitted  to  record  but  mast  be  indexed  before  the  re- 
cordation will  be  efficacious. 

The  last  sentence  is  new,  and  makes  statutory  the  decision  In  Partlow 
V.  Lickliter,  100  Va.  681,  42  8.  E.  671. 

Hist<wy  of  the  section. — In  the  case  of  Chapman  v.  Chapman,  91  Va. 
397,  21  S.  E.  813,  1  Va.  Law  Reg.  195,  and  note,  it  was  held  that  a  pnr- 
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chaser  for  value  of  real  property  In  the. possession  of  another  was  put  upon 
his  inquiry  as  to  the  rights  of  the  one  so  in  possession,  and  he  will  he 
affected  with  knowledge  of  whatever  rights  such  possessor  has,  and  such 
knowledge  is  held  to  be  the  same,  in  effect,  as  the  notice  which  is  im- 
puted by  the  registry  acts.  Under  section  2463  of  the  former  Code,  the 
coart  had  held  that  possession  under  parol  contract  was  good  as  against 
creditors  of  grantor.  To  remedy  this,  the  act  of  1895-6,  p.  842,  was  passed 
amending  section  2465  of  the  Code  of  1887  as  follows:  "Provided,  that 
possession  of  any  such  estate  or  term,  without  notice  or  other  evidence  of 
title,  shall  not  be  notice  to  said  subsequent  purchasers  for  valuable  con- 
sideration." In  the  amendment  to  this  section  (Acts  1897-8,  p.  833)  this 
saving  clause  was  omitted,  but  it  was  restored  by  act  amendinj^  this  sec- 
tion (1899-00,  p.  89).  See  4  Va.  Law  Reg.  617,  629.  The  present  section 
changes  the  phraseology  of  the  amendment  and  now  it  is  provided  that 
"the  mere  possession  vL  real  estate  shall  not  ot  itself  'oe  notice  to  pur- 
chasers thereof  for  value  of  any  interest  or  estate  therein  of  the  person 
in  possession." 

As  to  two  important  changes  made  in  this  section  by  the  present 
revision,  see  revisers'  note  above. 

"Goods  and  chattels"  in  section  5,  chapter  114,  Code  1.873  (sapie 
as  this  section  before  amendments)  refer  to  and  include  only  visible  and 
tangible  property,  and  not  choses  in  action.  Klrkland  V.  Brune,  3 1  Orat. 
126. 

See  also  note  to  section  51$8,  as  to  meaning  of  goods  and  chattels. 

Pnrchasers  for  value. — ^Where  the  consideratio.i  for  conveyance  of 
land  is  debt  due  at  time  from  vendor  to  vendee,  purchaser  is  purchaser 
for  valuable  consideration,  within  meaning  of  registry  actE,  and  having 
purchased  and  taken  conveyance  without  notice  ot  an  attachment,  which 
had  been  previously  Ie7i8d  upon  land,  but  not  dcel^i-iM,  is  entitled  to  hold 
land  free  from  lien  of  attachment.     Cammack  v.  Soran,  30  Oral.  292. 

Under  cbap'ter  114,  section  5,  Code  1873  (same  as  this  section  be- 
fore amendments),  it  is  not  necessary  that  a  purchaser  for  value,  claim- 
ing against  an  unrecorded  deed  of  trust,  should  have  taken  a  conveyance 
of  the  legal  title.  It  is  sufficient  if  he  has  best  right  to  call  for  it.  Preston 
V.  Nash,  75  Va.  949.  6  Va.  Law  Reg.  836. 

A  trustee  and  the  creditor  secured  by  deed  are  purchasers  for  valuable 
consideration,  within  the  meaning  of  the  statute  (Code  1873,  chapter 
114,  section  5,  same  as  this  section  before  amendments),  and  their  title 
is  not  affected  by  a  prior  deed  of  the  grantor  unless  they  had  notice  at 
the  date  of  their  purchase,  and  prior  deed  illegally  admitted  to  record 
cannot  give  constructive  notice.  Davis  v.  Beazley,  75  Va.  491;  Davis  v. 
Sims,  1  Va.  Dec.  390. 

To  be  a  purchaser  for  value,  the  plaintiff  must  show  that  he  paid  a 
fair  value  for  the  land.     Clinchfleld  Coal  Corp.  v.  Steinman,  213  Fed.  557. 

A  deed  is  made  conveying  personal  property  to  trustees  for  creditors, 
and  trustees  take  possession  of  and  proceed  to  sell  property  under  trust. 
Though  deed  was  not  duly  recorded,  yet,  property  having  been  delivered 
to  trustees,  this  was  a  valid  transfer,  and  protects  property  against  credi- 
tors, who  had  not  acquired  lien  before  transfer  was  consummated.  Clark 
T.  Ward,  12  Orat.  440. 

"By  subsequent  purchasers  are  Intended,  as  we  think,  purchasers  of 
the  same  subject  embraced  In  the  instrument  declared  to  be  void.  This 
would  seem  to  be  the  natural  construction  of  the  section  considered  alone, 
bat  it  is  strengthened  by  section  11  of  same  chapter  (similar  to  this  sec- 
tion), which  defines  or  explains  the  words  'creditors'  and  'purchasers'  as 
ased  in  any  previous  section.  Burks,  J.,  in  Harman  v.  Oberdorfer,  33 
Orat.  497. 

Where  goods  fraudulently  purchased  are  conveyed  by  vendee  to 
secure  creditors,  who,  as  well  as  trustee,  are  Ignorant  of  fraud,  the  deed 
win  not  be  set  aside  on  suit  of  vendor  of  assignor.  Oberdorfer  v.  Meyer, 
88  Va.  384;   13  S.  E.  756. 

A  purchaser  without  notice  of  prior  unrecorded  deed  of  trust  has 
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priority  over  it,  even  though  he  has  no  deed  therefor.     Preston  v.  Nash, 
76  Va.  1. 

H.,  having  only  equitable  estate  in  lands,  conveys  same  by  deed  of 
bargain  and  sale,  without  warranty,  to  trustees  to  secure  a  debt  to  B., 
and  this  is  duly  recorded.  Afterwards  U.  acquires  legal  title,  and  then 
conveys  land  to  D.,  with  warranty.  Held,  that  a  deed  of  trust  executed  to 
secure  debt  to  B.  was  executed  when  B.  had  not  the  legal  eatate,  and  con- 
tained no  clause  of  warranty.  The  legal  estate  did  not  enure  to  trus- 
tees for  B.,  who  has  lien  only  on  equitable  estate,  and  that  recordation 
of  deed  conveying  equitable  estate  to  secure  was  not  constructive  notice 
of  that  deed  to  D.,  because  the  statute  requiring  deeds  to  be  recorded  make.) 
them  void  to  subsequent  purchasers  without  notice  if  not  recorded,  but 
gives  them  no  additional  validity  if  recorded.  To  sustain  a  plea  of  pur- 
chase without  notice  the  party  must  be  complete  purchaser  before  noticei 
that  is,  must  have  paid  purchase  money  and  received  a  deed.  Doswell  v. 
Buchanan,  3  Leigh  366,  23  Am.  Dec.  280;  5  Va.  Law  Reg.  S64. 

To  maintain  the  defense  of  purchaser  for  value  without  notice  the 
alienees  must  aver  and  prove  (1)  that  they  are  purchasers  for  valuable 
consideration;  (2)  that  the  (Consideration  has  been  actually  paid;  (3)  that 
they  have  received,  or  are  best  entitled  to  receive,  conveyance  of  the  prop- 
erty, and  (4)  that  those  essentials  all  occurred  prior  to  their  having 
notice  of  the  adverse  claim.  The  burden  of  establishing  the  first  three 
essentials  rests  on  alienees;  and  to  affect  them  with  notice  of  his  adverse 
claims,  rests  on  claimant.    Lamar  v.  Hale,  79  Va.  147. 

Notice. — ^Notice  to  affect  purchasers  for  value  with  charges  on  prop- 
erty purchased  may  be  actual  or  constructive.  Whatever  sufl^ces  to  put 
purchaser  on  inquiry  which  should  lead  to  the  discovery  of  the  charge 
is  constructive  notice.  Lamar  Exr.  v.  Hale,  79  Va.  147.  See  note  of 
Fisher  v.  Borden  below. 

Generally,  a  purchaser  with  notice  from  a  purchaser  without  notice 
acquires  good  title,  but  this  rule  is  subject  to  this  exception,  that  if  a 
purchaser  with  notice  sells  to  a  purchaser  without  notice  and  afterward 
re-acquires  the  property,  he  does  not  obtain  a  better  title  than  he  had 
in  the  beginning.     Yost  v.  Critcher,  112  Va.  870,  72  S.  E.  594. 

The  assignee  of  a  debt  secured  by  a  deed  of  trust  is  not  protected 
unless  he  takes  the  assignment  without  notice  that  his  assignor  had  knowl- 
edge, before  taking  the  deed  to  secure  his  debt,  of  a  prior  Hen  of  an  un- 
recorded deed  first  made.     Fisher  v.  Borden,  111  Va.  535,  69  S.  E.  636. 

Whatever  Is  sufficient  to  put  a  party  on  inquiry  will  charge  him  with 
actual  notice  of  the  facts  of  which  a  diligent  pursuit  of  that  inquiry  would 
have  informed  him.  For  case  where  party  was  held  purchaser  with  notice 
because  he  did  not  follow  inquiry,  see  Fisher  v.  Borden,  111  Va.  535,  69 
S.  E.  636. 

A  purchaser  is  not  chargeable  with  constructive  notice  of  all  matters 
of  record,  but  only  of  such  as  the  title  deeds  of  the  estate  refer  to,  or  put 
him  on  inquiry  for.  Providence  F.,  etc..  Club  v.  Gill,  117  Va.  557,  85  S. 
E.    464. 

In  determining  whether  a  purchaser  had  notice  of  any  defect  of  title. 
Inadequacy  of  price  is  a  potent  factor.  Clinchfield  Coal  Corp.  v.  Steinman, 
213  Fed.  557. 

A  deed  of  conveyance  of  land  duly  recorded  which  recites  various  de- 
ferred payments  of  purchase  money  and  that  they  are  "all  secured  by  a 
deed  of  trust  on  the  land  itself,  which  deed  and  this  are  parts  of  the  same 
transaction"  is  constructive  notice  to  subsequent  purchasers  of  the  land 
of  the  lien  for  the  unpaid  purchase  money  although  the  deed  of  trust 
referred  to  as  securing  the  same  be  not  recorded.  Charlottesville  Hdw. 
Co.  V.  Perkins.  118  Va.  34,  86  S.  E.  869. 

Under  section  5,  chapter  118,  Code  1860  (same  as  this  section  be- 
fore amendments),  a  recorded  deed  of  trust  on  real  estate  is  construc- 
tive notice  to  subsequent  purchaser.  McCormack  v.  James  (D.  C),  36 
Fed.  14. 

Creditors. — As  noted  above,  this  section  now  Includes  general  credi- 
tors.   The  result  of  this  change  is  to  modify  the  effect  of  the  cases  under 
this  heading. 
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Section  11,  chapter  118,  Code  1849  (same  in  this  section  before 
amendments),  in  relation  to  creditors  and  purchasers  who  shall  be  pro- 
tected against  unrecorded  deeds,  does  not  include  creditors  claiming  under 
a  devise  tor  payment  of  debts,  or  under  the  statute  subjecting  real  estate 
to  their  payment.  But  the  creditor  who  may  avoid  such  deed  must  have 
some  lien,  by  judgment  or  otherwise,  which  entitles  him  to  charge  spe- 
cifically the  subject  conveyed.  McCandlish  v.  Keen,  13  Grat.  015.  But 
see  the  section  as  amended. 

By  section  5,  chapter  114,  Code  1873  (sime  as  this  section  before 
amendments),  unrecorded  deed  is  absolutely  void  as  to  creditors  with  or 
without  notice  (Heermans  v.  Montague.  2  Va.  Dec.  0,  20  S.  E.  899);  and 
unrecorded  contracts  for  sale  of  real  estate  are  void  as  to  creditors  with- 
out notice  (Dobyn  v.  Waring,  82  Va.  159). 

Where  a  woman  about  to  be  married  makes  a  conveyance  of  her  per- 
sonal property  to  a  third  person,  with  the  privity  and  approbation  of  her 
intended  husband,  the  marriage  takes  place  a  few  minutes  after  the  con- 
veyance, and  the  husband  takes  possession  after  the  marriage,  the  prop- 
erty thus  conveyed  will  not  be  subject  to  husband's  creditors,  as  his  pos- 
session was  not  that  of  his  wife  (she  not  being  sui  juris),  and  her  short 
possession  between  the  time  of  conveyance  and  marriage  not  being  sudl- 
cient,  or  of  a  nature  to  render  deed  fraudulent.  Such  a  conveyance, 
although  not  recorded,  is  not  void  under  statute  of  frauds,  even  supposing 
it  to  be  a  trust  deed,  against  husband's  creditors,  as  statute  only  applies 
to  creditors  of  grantor.     Land  v.  Jeffries,  5  Rand.  211. 

One  who  claims  for  tort  is  a  "creditor."  Johnson  v.  Wagner,  76  A'a. 
587. 

An  unrecorded  deed  is  void  as  to  all  creditors  who  but  for  deed  would 
have  had  right  to  subject  property  conveyed  to  thair  debts,  whether  con- 
tracted before  or  after  such  deed.  The  word  "subsequent"  in  this  section 
applies  to  purchasers  only.  Price  v.  Wall,  97  Va.  335,  33  S.  E.  599,  75 
Am.  St.  Rep.  788. 

The  rights  of  general  creditors  of  a  decedent  are  subject  to  all 
equities  attaching  to  a  decedent's  estate  at  the  time  of  his  death.  General 
creditors  take  the  estate  in  the  plight  in  which  they  find  it.  Dulaney  v. 
Willis,  95  Va.  606,  29  S.  E.  324.  But  see  present  section  and  revisers' 
note. 

Kecordation  of  deed. — It  will  be  noted  that  the  statute,  as~amendod, 
requires  the  deed  to  be  indexed  before  it  is  notice. 

Before  last  amendment  of  section  3567  of  the  Code  of  1887  it  was 
decided  that  a  decree  rendered  or  judgment  confessed  in  vacation  operates 
as  a  lien  from  first  moment  of  day  on  which  decree  is  rendered  or  judg- 
ment confessed,  and  takes  precedence  over  deed  of  trust  recorded  same 
day,  though  it  may  have  been  recorded  before  decree  was  renderea  or  judg- 
ment confessed.  Law  takes  no  notice  of  fraction  of  days  to  lien  of  judg- 
ment or  decree,  while  a  deed,  as  against  subsequert  purchaser.s  for  value 
without  notice,  and  creditors,  operates  only  from  time  it  ix  recorded. 
Hockman  v.  Hockman,  2  Va.  Law  Reg.  523,  and  note,  p.  526,  93  Va.  455, 
25  S.  E.  534,  67  Am.  St.  Rep.  816.  On  this  subject  see  section  6470  and 
notes. 

Where  deed  is  duly  proved  or  acknowledged,  and  ordered  to  be  re- 
corded, and  is  left  with  clerk  for  that  purpose,  it  shall  be  considered  as  re- 
corded from  that  time,  although  in  fact  it  may  be  lost  by  negligence  of 
clerk  and  never  recorded;  and  a  deed  under  these  circumstances  will  be 
Preferred  to  subsequent  deed  which  has  been  duly  recorded,  although  the 
party  to  such  subsequent  deed  may  not  have  had  notice  of  the  prior  deed. 
Beverley  v.  Ellis,  1  Rand.  102;  7  Va.  Law  Reg.  834.  See,  also,  Va.  Build- 
ing &  Loan  Co.  v.  Glenn,  99  Va.  460,  39  S.  E.  136,  7  Va.  L.  Reg.  314,  and 
note;  Mer.  Bk.  v.  Brown,  96  Va.  614,  32  S.  E.  64.  Indexing  is  now  re- 
qidied. 

Certificate  of  clerk  of  registry  court  written  on  deed  that  it  has  been 
admitted  to  record  is  evidence  and  notice  of  the  fact,  though  the  clerical 
act  of  spreading  it  on  book  in  extenso  be  never  performed  (Davis  v.  Sims, 
1  Va.  Dec.  390),  or  if  it  is  in  fact  lost  by  clerk  (Beverley  v.  Ellis,  1  Rand. 
102).    Indexing  is  now  reqnired. 
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The  endorsement  of  the  clerk  on  the  deed  of  the  day  when  it  was  left 
with  him  to  be  recorded,  and  his  return  to  the  court  of  deeds  left  with 
him  to  be  recorded,  is  not  conclusive  as  to  the  day  when  the  deed  was  so 
left,  but  the  true  day  may  be  shown  by  parol  evidence.  Horsley  v.  Garth, 
Z  Grat..471. 

When  deed  from  husband  to  wife  valid. — Relinquishment  of  dower, 
to  extent  of  its  value,  is  sufficient  consideration  of  postnuptial  settlement, 
as  against  husband's  existing  creditors,  and  where  made  before  relinquish- 
ment no  distinct  proof  of  previous  agreement  is  necessary.  Though  made 
fraudulently  as  to  husband's  creditors,  fraud  will  not  be  imputed  to  her. 
But  it  must  be  duly  recorded,  else  it  is  void  as  to  husband's  creditors,  with- 
out notice,  whose  claims  accrued  after  its  execution,  but  before  its  recorda- 
tion.    Strayer  v.  Long,  86  Va.  562,  10  S.  E.  574. 

Exchange  of  property. — If  upon  an  exchange  of  lands  the  parties 
execute  mutual  conveyances,  but  the  grantee  of  one  tract  falls  to  record 
his  deed,  a  judgment  against  his  grantor  binds  the  land  given  iu  exchange 
as  well  as  that  received.  The  rights  of  parties  dre  not  affected  by  char- 
acter of  consideration  for  unrecorded  deed.  Price  v.  Wall,  97  Va.  335,  33 
S.  E.  599,  75  Am.  St.  Rep.  788. 

RUl  of  sale  as  mortgage.— A  bill  of  sale,  though  absolute  on  its  face, 
may  be  a  mortgage,  and  if  so,  and  it  Is  not  recorded,  it  is  void  as  agamst 
subsequent  purchasers  for  value  without  notice.  Bird  v.  Wilkinson,  4 
Leigh  266. 

Conveyance  of  such  interest  only  as  vendor  has. — A  grantee  in  a 
quit  claim  deed  with  covenant  of  special  warranty  which  purports  to  con- 
vey "such  interest  only  as  the  grantors  now  have,  whatever  that  may  be," 
holds  an  inferior  title  to  a  prior  unrecorded  deed.  Va.,  etc..  Coal  &  Iron 
Co.  V.  Fields,  94  Va.  102,  26  S.  E.  426. 

The  grantee  of  all  the  right,  title  and  Interest  of  the  grantor  in  a  lot 
of  land  acquires  only  such  right,  title  and  interest  as  his  grantor  had  and 
no  more,  and  Is  chargeable  with  notice  of,  and  bound  by,  a  prior  un- 
recorded contract  between  his  grantor  and  a  third  person.  Stephen  Putney 
Co.  V.  R.,  F.  &  P.  R.  R.  Co.,  116  Va.  211,  81  S.  E.  93. 

A  deed  conveying  "all  lots  remaining  unsold"  in  a  designated  plat  and 
expressing  the  intention  of  the  grantor  "to  convey  all  property  now  owned 
and  controlled,"  does  not  operate  to  convey  lots  which  had  been  previously 
sold  by  the  grantor  to  other  persons  even  though  they  had  not  recorded 
their  deeds.  This  section  does  not  apply  because  the  deed  purports  to 
convey  only  all  lots  unsold.  McNamara  v.  Boyd,  112  Va.  145,  70  S.  E.  694. 
Possession  of  land  as  notice. — See  first  subdivision  of  notes  under 
this  section. 

The  proviso  at  the  end  of. this  section  of  Pollard's  Code  (1904)  ap- 
plies to  the  possession  of  a  prior  purchaser  of  land,  whether  bis  purchase 
was  under  an  unwritten  contract  (such  as  is  mentioned  in  section  .il92) 
or  under  a  written  instrument  (such  as  is  described  in  this  section).  Nor- 
folk &  P.  Traction  Co.  v.  White,  113  Va.  102,  73  S.  E.  467.  The  proviso 
referred  to  is  contained  In  substance  in  this  section. 

For  article  upon  the  effect  of  the  possession  of  land  without  recorded 
title,  see  11  Va.  Law  Reg.  153  and  455. 

Personal  Pr<*erty  left  with  Vendor. — It  is  not  necessary,  in  order  to 
render  a  bill  of  sale  void  under  this  section,  that  it  should  appear  by  the 
provisions  of  the  writing  Itself  that  the  possession  of  the  property  was 
to  remain  with  the  seller.  Flelds-Watkins  Co.  v.  Hensley,  117  Va.  661, 
86S.  E.  113. 

"If  there  is  a  bill  of  sale  and  possession  Is  left  with  the  vendor  In 
order  to  defeat  the  claims  of  purchasers  for  value  without  notice.  It  must 
be  recorded.  If  there  is  no  bill  of  sale  and  possession  is  left  with  vendor, 
It  is  prima  facie  fraudulent."  Luck  v.  Kersley  (circuit  court  Hanover), 
14  Va.  Law  Reg.  102. 

Prloritiee. — In  April,  1850,  W.  N.  conveyed  real  estate  to  secure  debt 
to  P.,  but  deed  was  not  recorded  until  1858.  In  1851  W.  N.  sold  same 
estate  to  S.,  who  took  and  held  possession  continuously  and  notoriously 
under  his  contract  from  date  of  his  purchase,  and  paid  price,  but  received 
no  conveyance,  and  had  no  notice  of  trust  deed  until  March,  1861,  when 
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troEtee  advertised  sale.  S.  enjoined  sale.  Purchaser  has  priority  over 
crailtor.    Preston  v.  Nash,  76  Va.  1. 

Land  sold  and  purchased  under  a  written  contract,  which  has  not 
been  recorded,  though  the  purchase  money  has  been  paid,  and  purchasers 
have  held  for  years  under  their  contract,  is  liable  for  judgment  obtained 
against  grantor  before  contract  is  recorded.  Young  v.  Devrles,  31  Orat. 
304.    See,  also.  Hart  v.  Uaynes,  1  Va.  Dec.  201,  and  note. 

Effect  of  section  2483  of  Code  of  1887  (section  6436  of  this  Code)  la 
to  modify  registry  law  as  contained  in  this  section  so  far  as  to  give  priority 
to  a  mechanic's  lien  on  land  of  grantee  who  has  failed  to  record  his  deed 
over  judgments  subsequently  obtained  against  grantor.  Pace  t.  Moorman, 
9$  Va.  260,  37  S.  E.  911. 

"In  1867,  on  bond  of  M.  &  B.  to  P.,  assigned  by  P.  to  R.,  latter  ob- 
tained judgment,  which  was  docketed  in  1869.  In  1866  M.  granted  bis 
land  to  B.,  reserving  lien  for  purchase  money,  and  in  1870  assigned  pur- 
chase money  bonds  to  O.  for  value  without  notice  of  judgment.  '  In  con- 
test for  priority  between  R.,  as  judgment  creditor,  and  G.,  as  assignee  of 
vendor's  lien  and  bonds  thereby  secured,  the  lien  of  judgment  has 
priority."    Gordon  v.  Rlxey,  76  Va.  694. 

A  deed  is  void  as  to  creditors  "until  and  except  from  time  it  Is  duly 
admitted  to  record."  And  it  is  only  deeds  recorded  within  sixty  days 
from  their  date  of  acknowledgment  which  relate  back  and  are  valid  as 
of  that  date.  Slater  v.  Moore,  86  Va.  26,  9  S.  E.  419.  Under  the  present 
law,  indexing  is  required,  and  there  Is  no  relation  back.  The  period  of 
sixty  days  referred  to  in  the  note  of  the  case  of  Slater  ▼.  Moore,  was  later 
reduced  to  twenty  days  (section  2467  of  the  Code  of  1887),  then  to  ten 
days  (Acts  1895-6,  p.  285),  and  at  Its  session  of  1916  the  General  As- 
sembly repealed  the  said  section  2467  (Acts  1916,  p.  490).  At  one  time 
the  period  was  eight  months.  See  Eppes  v.  Randolph,  2  Call  126;  Roanes 
▼.  Archer,  4  Leigh  550;  Hanrey  v.  Alexander,  1  Rand.  219,  10  Am.  Dec. 
619. 

Judgment  creditor  whose  judgment  is  duly  docketed,  and  who  has 
brought  suit  to  subject  land  of  debtor,  has  priority  over  grantee  of  judg- 
ment debtor  claiming  under  deed  not  recorded  until  after  suit  and  twenty 
months  after  acknowledgment  of  deed.  Robinson  v.  Bank,  1  Va.  Dtec. 
769,  17  S.  B.  739. 

If  grantee,  who  failed  to  record  his  deed,  induce  grrantor  to  make  new 
deed  to  grantee's  wife,  who  records  same,  and,  together  with  her  husband, 
executes  a  deed  of  trust  on  property  for  loan  with  which  to  pay  purchase 
price,  the  deed  and  deed  of  trust,  when  recorded,  operate  to  invest  trustee 
with  title  to  property  as  against  creditors  of  grantor,  and  they  cannot 
subject  it  to  judgments  obtained  against  grantor  subsequent  to  its  re- 
cordation. As  against  creditors  of  grantor,  unrecorded  deed  is  mere 
nullity,  and  must  be  treated  as  it  it  had  never  been  executed;  but  they 
cannot  treat  it  as  nullity  tor  some  purposes  and  valid  tor  otuors,  nor  does 
fact  that  It  may  be  valid  between  the  parties  and  as  to  subsequent  pur- 
chasers with  notice  affect  them.  Bankers  v.  Blair,  99  Va.  609,  39  S.  B. 
231,  86  Am.  St.  Rep.  914,  and  same  case  styled  Banker  v.  Hornish,  7  Va. 
Law  Reg.  263,  note.     See  note,  1  Va.  Law  Reg.  229. 

C,  in  1849,  gives  deed  on.  land  to  secure  bona  fide  debt,  which  is 
duly  acknowledged  and  certified  for  record,  but  is  not  recorded  until  after 
his  death.  He  makes  his  will  in  December,  1849,  by  which  he  charges  his 
whole  estate  with  payment  of  his  debts,  and  dies  in  1861,  Indebted  more 
than  his  whole  estate  will  pay,  but  there  were  no  Judgment  creditors. 
Held,  the  deed  of  trust,  though  not  recorded.  Is  valid  against  his  creditors. 
McCandllsh  v.  Keen,  13  G«it.  615.  See  present  section  and  revlsors'  note. 
A  mortgage  of  slaves  is  recorded  in  county  of  A.,  slaves  being  at  that 
time  in  county  of  B.,  and  after  recording  mortgage  slaves  are  removed 
to  A.,  but  deed  is  not  recorded  anew  there  after  such  removal.  Mort- 
gagor then  mortgages  same  slaves  to  another  person,  and  this  mortgage 
is  recorded  in  A.,  where  the  slaves  are  at  the  time  of  execution  and  rn- 
cordation  thereof.  Held,  first  mortgage  was  not  duly  recorded  and  is  void 
as  to  second.     Lane  v.  >1a8on,  5  Leigh  520. 

At  Febmary  term,  1857,  of  court  a  judgment  was  obtained  agnlnst 
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S.  and  H.,  bis  surety,  and  docketed  April  1,  1857.  Execution  issued,  and 
was  paid  by  H.  On  October  8,  1856,  S.,  by  written  agreement  under  seal, 
sold  to  E.  a  house  and  lot  and  delivered  possession,  and  on  ISth  of  same 
month  S.  conveyed  same  to  E.  This  deed  was  acknowledged  on  »ame  day, 
H.  being  one  of  the  justices  who  took  acknowledgment,  but  was  not  pre- 
sented for  record  until  March  9,  1857.  Until  bill  by  H.  against  R  and  S. 
to  be  substituted  to  lien  of  judgment  against  S.,  held  he  was  entitled  to  be 
subrogated,  and  judgment  baying  been  docketed  within  twelve  momha 
from  date  of  rendition,  and  deed  not  having  been  recorded  within  sixty 
days  from  its  acknowledgment,  the  judgment  has  priority,  vlie  agreement, 
not  being  recorded,  being  void  as  to  creditor,  and  to  H.,  claiming;  under 
creditor.  Notice  of  deed  or  written  contract  for  land  does  not  affect  credi- 
tor of  grantor.  Eidson  v.  Huff,  29  Orat.  338.  As  to  the  period  of  sixty 
days  just  referred  to,  see  note  of  Slater  v.  Moore,  supra,  and  statement 
following  that  note. 

In  January,  1862,  C.  by  agreement  in  writing  sold  W.  a  lot  in  Dan- 
ville, and  in  same  month  conveyed  it  to  him.  Agreement  was  never  re- 
corded, and  deed  was  not  recorded  until  1873,  September  18th.  W., 
having  paid  all  purchase  money,  conveyed  the  lot  to  secure  R.  |4,000  by 
deed  August  24,  1866.  In  April,  1868,  W.  was  declared  bankrupt,  giving 
in  lot  as  part  of  his  estate.  In  May,  1868,  register  conveyed  lot  to  as- 
signee in  bankruptcy,  and  in  September,  1868,  on  joint  application  of 
assignee  and  R.,  as  lien  creditor,  the  court  in  bankruptcy  ordered  a  sale, 
which  was  made  and  confirmed  to  R.,  and  deed  ordered  and  made  and  pos- 
session taken.  In  1872  M.  recovered  Judgment  against  C.  in  corporation 
court  in  Danville,  which  was  docketed  March  11,  1873.  Although  H. 
had  notice  of  sale  by  C.  to  W.,  the  lot  is  liable  to  Judgment.  March  v. 
Chambers,  30  Grat.  299. 

Generally. — ^It  is  not  necessary  for  the  United  States  to  comply  with 
the  registry  laws  of  the  State  in  order  to  preserve  a  lien  created  by  con- 
tract witlji  it.  The  lien,  without  recordation,  is  superior  to  the  claims  of 
all  other  creditors  who  have  no  prior  lien.  United  States  v.  William  R. 
Trigg  Co.,  115  Va.  272,  78  S.  E.  542. 

The  change  in  and  amendments  to  this  section  and  the  two  preceding 
sections  overturn  the  rule  laid  down  in  Braxton  v.  Bell,  92  Va.  229,  23 
S.  E.  289,  1  Va.  li.  R.  682,  to  th«  effect  that  this  section  did  not  au- 
thorize recordation  of  any  contract  for  sale  of  personal  property  except  one 
made  in  consideration  of  marriage,  and  that  recordation  of  such  contract 
was  not  notice. 

Under  this  section  a  bill  of  sale  does  not  take  effect  as  a  transfer 
until  recorded,  and  such  transfer  constitutes  a  voidable  preference  under 
the  United  States  Bankruptcy  Act.     In  re  Montague,  143  Fed.  428. 

It  is  not  believed  that  release  deeds  are  contemplated  by  this  section. 
10  Va.  Law  Reg.  504. 

Cited  but  not  construed  in  Bugg  v.  Seay,  107  Va.  648,  60  S.  E.  89; 
Seward  &  Co.  v.  Miller  &  Higdon.  106  Va.  309,  55  S.  E.  681.  Monarch 
Laundry  v.  Westbrook,  109  Va.  383,  63  S.  E.  1070;  17  Va.  Law  Reg. 
793;  Hay  v.  Alexandria  (C.  C),  20  Fed.  15;  Hunton  v.  Wood,  101  Va. 
55,  43  S.  E.  186. 

Discussed,  7  Va.  Law  J.  129. 

Followed  in  Hodgson  v.  Butts,  3  Cranch  140,  2  L.  Ed.  391. 

As  to  gifts  of  chattels  between  parties,  see  section  6142. 

See  Barton,  C.  Pr.  (2d  Ed.)  396,  562,  932,  990,  1030.  1032.  1063. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotation  ,  chap- 
ter 74,  section  5. 

Sec.  6195.  Where  to  be  recorded. — Notwithstanding  any  -such 
writing  shall  be  duly  admitted  to  record  in  one  county  or  corporation 
wherein  there  is  real  estate  or  goods  or  chattels,  it  shall  neverthe- 
less be  void  as  to  such  creditors  and  purchasers  in  respect  to  other 
real  estate  or  goods  or  chattels  without  the  same,  until  it  is  duly 
admitted  to  record  in  the  county  or  corporation  wherein  such  other 
real  estate  or  goods  or  chattels  may  be ;  but  it  shall  be  sufficient  to 
(2202) 


,  Digitized  by 


Google 


Ch.  210]  UNBBCORDED  WBITINOS  §5196 

reeord  a  deed  releasing  the  lien  of  a  deed  of  trust,  in  whole  or  in 
part,  either  in  the  county  or  city  in  which  the  property  thereby 
released  is  located,  or  in  the  county  or  city  in  which  the 
property  so  released  was  situated  at  the  time  of  the  recordation  of 
the  deed  of  trust ;  and  any  recordation  thereof  so  made  of  any  such 
release  is  hereby  validated.  (Code  1887,  §  2466;  1916,  p.  707.)' 

Where  a  deed  conveys  several  tracts  of  land  lying  separately  in  dif- 
ferent counties,  the  recordation  thereof  in  only  one  of  the  couai.ioi  Is  not 
effectual  in  regard  to  the  tract  or  tracts  lying  in  the  other  countiei.. 
Horeley  v.  Garth,  2  Grat.  471,  44  Am.  Dec.  393. 

The  clerk  of  a  county  or  corporation  court  has  no  authority  to  admit 
to  record  a  deed  which  does  not  convey  land  lying  in  his  county  or  cor- 
poration; and  a  copy  of  such  deci!,  authenticated  by  the  clerk,  is  nut  com- 
petent evidence  in  :>lace  of  the  original.     Pollard  v.  Lively,    :  Grat.  216. 

Sec.  6196.  When  goods,  etc.,  are  removed  from  county,  etc.,  when 
and  where  writing  to  be  recorded. — If  any  goods  or  chattels  men- 
tioned in  such  writing  be  removed  from  a  county  or  corporation  in 
which  it  is  admitted  to  record,  the  said  writing  shall,  within  one 
year  after  such  removal,  be  admitted  to  record  in  the  county  or 
corporation  to  which  the  property  is  so  removed;  otherwise  the 
same,  for  so  long  a  time  thereafter  as  it  is  not  admitted  to  record  in 
such  last  mentioned  county  or  corporation,  shall,  as  to  the  property 
so  removed,  be  void  as  to  such  creditors  or  purchasers.  But  such 
writing  shall  not  be  so  void  in  respect  to  the  interest  of  any  infant, 
or  insane  person,  if  before  the  end  of  one  year  after  the  disability 
shall  cease,  the  writing  be  recorded  in  the  county  or  corporation  to 
which  the  property  is  removed.    (Code  1887,  §  2468.)  . 

Revlsons'  Note.— The  words,  "a  time  thereafter*'  fouud  in  lino  nix  of 
th«  text,  are  new.  This  inserUun,  hnwpver,  dofis  not  change  the  law.  See 
Hardawi^  v.  Jones,  100  "Va.  488,  41  S.  E.  057.  Ttte  saving  in  favor  of 
married  women,  formerly  appearing  in  the  last  sentence  of  tfae  section,  has 
been  stricken  out  In  view  of  chapter  207. 

Goods  and  chattels. — The  words  "goods  and  chattels,"  mentioned  in 
registry  acts,  do  not  include  a  mere  chose  in  action,  such  as  debt,  or  claim 
for  money,  and  assignment  of  such  debt  or  claim  for  value,  though  not 
recorded,  will  be  good  against  a  subsequent  attachment  thereof.  Kirk- 
tand  V.  Brune,  31  Grat.  126. 

DeMcripUon  of  property. — ^A  deed  ot  trust  on  personal  property  gives 
a  sufficiently  definite  description  when  it  enables  a  stranger  to  identify 
the  property  by  the  aid  of  proper  inquiry  such  as  the  Instrumont  itself  in- 
dicates and  directs.    Williamson  v.  Payne,  103  Va.  551,  49  S.  B.  660. 

rre<lito«8. — A  deed  of  trust  conveying  chattels  is  recorded  in  county 
where  property  is  at  time  of  making  deed.  Afterwards  grantor  is  per- 
mitted to  move  same  out  of  county,  and  such  deed  is  not  recorded  in  county 
to  which  he  moves  within  twelve  months.  After  action  brought  in  last 
county,  but  bef*e  Judgment,  deed  is  recorded  in  last  county.  Held,  deed 
is  valid  against  creditor.     Bryan  v.  Cole,  10  Leigh  497. 

Removal  without  consent  of  trustee.'— Deed  of  trust  conveying  slaves 
is  recorded  in  county  where  they  are.  Afterwards  a  third  person  takes 
one  to  another  county  and  sells  him,  and  he  remains  with  purchaser 
more  than  twelve  months,  without  deed  being  in  county  where  he  is.  In 
action  by  trustee  in  deed  against  purchaser  it  is  not  to  be  presumed  that 
slave  was  removed  with  assent  of  trustee,  but  that  fact  must  be  proved 
by  purchaser,  and  in  such  case,  slave  being  removed  without  assent  of 
trustee,  deed,  though  not  recorded  in  county  to  which  slave  was  removed 
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within  twelve  months,  is  yalld  as  to  creditors.  Crouch  v.  Dahney.  2  Orat. 
415. 

Deed  of  marriage  settlement  made  of  slaves  then  in  Hanover,  and  duly 
recorded  there,  husband  entitled  to  and  holding  possession  thereunder  re- 
moves them  to  Richmond,  and  within  twelve  months  after  removal  mort- 
gages them  for  his  own  debt,  contrary  to  settlement.  Trustee  under  set- 
tlement falls  to  have  It  recorded  in  Richmond  within  twelve  months  after 
removal,  but  within  twelve  months  flies  bill  in  chancery  against«  mort- 
gagee, asserting  title  to  slaves.  Held,  mortgagee  is  purchaser  with  notice 
of  settlement  within  twelve  months  after  removal  to  Richmond,  and  as 
to  him  failure  of  trustee  to  record  settlement  in  Richmond  does  not  make 
it  void.     Hughes  v.  Pledge,  1  Leigh  443. 

Generally. — Mortgage  of  slaves  is  recorded  in  county  of  A.,  when 
slaves  are  in  county  of  B.,  but  afterwards  they  are  removed  to  A.,  mort- 
gage not  being  re-recorded.  Mortgagor  then  mortgages  slaves  to  another, 
and  it  is  also  recorded  in  A.,  where  slaves  are  at  time  of  execution  and 
recordation.  Held,  first  mortgage  was  not  properly  recorded,  and  second 
mortgage  has  priority.     Lane  v.  Mason,  5  Leigh  520. 

Where  grantor  in  deed  of  trust  recorded  in  county  where  property 
is,  within  twelve  months  removes  property  to  another  county  and  sells  It, 
purchaser  acquires  no  title  thereto  if  description  of  property  in  trust  deed 
was  sufficient.  Hardaway  v.  Jones,  100  Va.  483,  41  S.  E.  957,  8  Va.  Law 
Reg.  276,  note. 

Person  living  in  BMuvanna,  owning  canal  boat  plying  between  Rich- 
mond and  Lynchburg,  sold  it  to  resident  of  Richmond,  and  recorded  mort- 
gage thereon  in  Fluvanna,  and  within  twelve  months  thereafter  in  Rich- 
mond. Between  these  dates  creditors  of  purchaser  seized  same  in  Rich- 
mond. Held,  the  mortgage  was  properly  recorded.  Lucado  v.  Tutwller, 
28  Grat.  39. 

Prior  to  section  6197,  case  of  Craig  v.  Williams,  90  Va.  500,  18  S.  B. 
899,  44  Am.  St.  Rep.  934,  had  held  foreign  mortgage  of  personalty  good, 
though  not  recorded  here. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 74,  section  7. 

Sec.  6197.  No  mortgagfe,  deed  of  tnist,  etc.,  upon  personal  prop- 
erty in  another  State  an  enoumbranoe  when  removed  to  this  State  un- 
less recorded  in  this  State. — No  mortgage,  deed  of  trust,  or  other 
encumbrance  created  upon  personal  property  while  such  property 
is  located  in  another  State  shall  be  a  valid  encumbrance  upon  said 
property  after  it  is  removed  into  this  State  as  to  purchasers  for 
valuable  consideration  without  notice  and  creditors  unless  and 
until  the  said  mortgage,  deed  of  trust,  or  other  encumbrance  be 
recorded  according  to  the  laws  of  this  State  in  the  county  or  cor- 
poration in  which  the  said  property  is  located  in  this  State.  (1893- 
4,  p,  545.) 

Revlsors'  Note. — ^The  words  "and  nntll"  in  lines  five  and  six  of  the 
text  toe  new,  and  make  the  meaning  what  was  no  doubt  intended. 

Reverses  Craig  v.  Williams,  90  Va.  500;  18  S.  E.  899,  44  .Am.  St. 
Rep.  934.  See  note  7  Va.  Law  Reg.  506;  Burks'  Pleading  and  Practice, 
p.  715.  •  • 

Sec.  5198.  Priority  of  writings,  when  admitted  to  record  same 
day. — ^Where  two  or  more  writings  embracing  the  same  property 
are  admitted  to  record  in  the  same  county  or  corporation  on  the 
same  day,  if  the  previous  sections  do  not  provide  for  the  case,  that 
which  was  first  admitted  to  record  shall  have  priority  in  respect  to 
the  property  in  such  county  or  corporation.  (Code  1887,  §  2469.) 
Where  three  mortgages  are  executed  on  same  subject,  on  same  day, 
one  after  another,  and  are  proved  and  admitted  to  record  in  same  order, 
(2204) 
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and  there  Is  no  agreement  that  any  should  have  priority,  or  Bhould  stand 
on  equal  footing,  the  one  first  recorded  has  priority.  Naylor  v.  Throck- 
morton, 7  Leigh  98,  30  Am.  Dec.  492. 

-  As  to  priority  among  ju4gment  lieus,  see  section  6470. 

Sec.  5199.  When  writings  to  be  recorded  in  county,  and  when  in 
corporation. — The  provisions  of  this  and  any  other  chapter  of  this 
Code  or  of  any  subsequent  statute, "by  virtue  of  which  a  writing  is 
to  be  or  may  be  recorded  in  the  county  or  corporation  wherein  the 
property  embraced  in  such  writing  is,  shall  be  construed,  in  re- 
spect to  the  county,  as  relating  only  to  property  within  the  said 
.county  and  withont  the  corporate  limits  of  the  corporation  having 
a  court  wherein  writings  may  be  lawfully  admitted  to  record,  and, 
■  in  respect  to  the  corporation,  as  relating  only  to  property  within  the 
corporate  limits  of  said  corporation  having  such  a  court.  (Code 
1887,  §  2470.) 

By  charter  of  city  of  Lynchburg,  jurisdiction  was  given  hustings  court 
for  space  of  one  mile  without  and  around  said  city.  Deed  of  trust  con- 
veying real  estate  lying  outside  corporation  limits,  bi!t  within  one  mile, 
was  recorded  in  clerk's  office  of  hustings  court.  Held  (before  present 
statute),  this  was  valid  recordation,  and  has  priority  over  subsequent 
Judgments  docketed  in  county  court  clerk's  office.  Blackford  v.  Hurst,  26 
Grat.  203;  Burgess  v.  Belvin,  32  Qrat.  633;  Campbell  v.  Nonpareil,  75  Va. 
292.    As  to  mechanic's  Hen,  see  Boston  v.  Railroad,  76  Va.  180. 

Sec.  6200.  Words  "creditors  and  purchasers,"  how  constmed; 
Hen  of  subsequent  pmrcbaser  for  purchasei  money  paid  before  no- 
tice.— ^The  words  "creditors"  and  "purchasers,"  where  used  in 
any  previous  section  of  this  chapter,  shall  not  be  restricted  to  the 
protection  of  creditor.*!  of  and  purchasers  from  the  grantor,  but 
shall  also  extend  to  and  embrace  all  creditors  and  purchasers  who, 
but  for  the  deed  or  writing,  would  have  had  title  to  the  property 
conveyed,  or  a  right  to  subject  it  to  their  debts.  .And  as  against  any 
person  claiming  under  a  deed  or  other  writing  which  shall  not 
have  been  admitted  to  record  before  payment  by  a  subsequent  pur- 
chaser for  valuable  consideration  of  the  whole  or  a  part  of  his 
purchase  money,  such  subsequent  purchaser,  notwithstanding  such 
deed  or  other  writing  be  admitted  to  record  before  he  becomes  a 
complete  purchaser,  shall,  in  equity,  have  a  lien  on  the  property 
purchased  by  him,  for  so  much  of  his  purchase  money  as  he  may 
have  paid  before  notice.     (Code  1887,  §  2472.) 

"This  section  was  reported  by  the  revlsors  and  Its  adoption  recom- 
mended 'to  put  an  end  to  the  judicial  strife'  exhibited  in  the  decisions  in 
Anderson  v.  Anderson,  2  Call  198;  Land  v.  Jeffries,  5  Rand.  211;  Thomas 
V.  Gaines,  1  Grat.  347."  Burks,  J.,  in  Harman  v.  Oberdorfor,  33  Grat.  497, 
quoting  Report  of  Revlsors,  p.  615,  and  note. 

This  section  adopts  the  view  of  Judge  Cabell  rdissentlng  in  Doswell 
V.  Buchanan),  and  gives  to  a  subsequent  purchaser  a  lien  upon  the  prop- 
erty for  so  much  of  the  purchase  money,  whether  the  whole  or  a  part, 
as  he  may  have  paid  before  notice.    13  Va.  Law  J.  133. 

The  effect  of  filing  a  petition  In  bankruptcy  's  to  make  all  petitioning 
creditors  "creditors"  in  the  sense  of  this  statute.  Chesapeake  v.  Seldner 
122  Fed.  593,  58  C.  C.  A.  261. 

Section  11,  chapter  118,  Code  1849  (same  as  this  section),  does  no* 
apply  to  creditors  claiming  under  a  devise  for  payment  of  debts,  and  aa 
between  holder  of  deed  of  trust  executed  before  but  recorded  after  will 
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making  such  devise,  holder  thereof  has  priority.  McCandllsh  v.  Keen, 
13  Grat.  616.    See  section  5194  and  notes. 

Where  person  having  equitable  estate  sells  It  without  warranty,  and 
Bubsequently  acquires  legal  estate,  and  sells  K  to  another,  the  deed  convey- 
ing the  legal  estate  is  not  affected  by  prior  deed  conveying  equitable  estate, 
though  it  is  recorded.  Doswell  v.  Buchanan,  3  Leigh  365,  23  Am.  Dec. 
280.     See  following  section  and  notes. 

Cited  but  not  construed  in  Wasserman  v.  Metzer,  105  Va.  753,  54  S.  E. 
893. 

Sec.  5201.  When  pxirchaser  not  affected  by  record  of  deed  or 
contract. — ^A  purchaser  shall  not,  under  this  chapter,  be  affected 
by  the  record  of  a  deed  or  contract  made  by  a  person  under  whom 
his  title  is  not  derived;  nor  by  the  record  of  a  deed  or  contract 
made  by  any  person  under  whom  the  title  of  such  purchaser  is 
derived,  if  it  was  made  by  such  person  before  he  acquired  the  legal 
title  of  record.     (Code  1887,  §  2473.) 

Revisers'  Note. — ^The  object  of  die  change  in  the  phraseology  of  this 
section  Is  to  make  the  moaniDK  clearer.  The  section  had  its  origin  in  the 
CkKle  of  1K40  (Code  1840,  p.  SIO,  chapter  118,  section  12),  and  the  re- 
visors  in  their  report  refer  to  It  and  explain  its  Intent]  (Report  of  Revisers, 
p.  616).  The  revlsors  of  1887  left  the  language  nntonched,  except  to  onitt 
the  words  "or  chapter  one  hnndrod  and  nineteen,"  trwiUng  to  the  Report 
of  the  Revlsors  of  1840  to  carry  the  proper  interpretation. 

Btanding  alone,  the  latter  part  of  the  section  as  It  appears  in  tlie 
Codes  of  1840  and  1887  Is  difficult  of  Interpretation,  but  when  read  In 
connection  with  the  comments  of  the  revlsors  of  the  Code  of  1840,  and  the 
decision  of  the  court  in  Doswell  v.  Buchanan,  S  Leigh  365,  the  nseaning 
Is  more  apparent.  The  prime  object  of  the  revlsors  of  1840  was  to  ^lact 
that  a  purchaser  in  buying  land  should  not  be  compelled  to  examine  the 
title,  so  far  as  any  grantor  was  concerned,  back  of  the  tine  whrai  the 
grantor  in  the  particular  case  acquired  the  legal  title,  for  if  socfa  a  re- 
quirement were  necessary,  there  would  be  no  limit  to  the  examlnatlmi  of 
tile  record,  and  practically  every  deed  or  contract  made  by  any  party  wbo 
had  at  any  time  owned  tiie  land  would  have  to  be  examined  In  order  that 
a  person  might  safely  purchase.  The  princlide  of  Doswell  v.  Buchanan 
wa.<<  simply  this,  that  if,  after  a  person  purchased  land  or  acquired  aw 
EQUITABLE  INTEREST  in  It,  BUT  BEFORE  HE  AOQUPIEP  THK 
LEGAL  TITLE,  conveyed  it,  or  gave  an  encumbrance  on  It,  and  AFTER- 
WARDS acquired  the  legal  title  and  sold  the  land,  that  the  purchaser 
would  not  have  to  go  Uack  of  the  date  when  the  LEGAL  title  was  ac- 
quired and  would  be  nnaffected  by  the  sale  or  encnmbranoe  made  while 
he  held  only  an  equitable  title,  although  recorded,  if  be  had  no  knowl- 
edge of  it.  The  purchaser  would  get  a  good  title  if  the  chain  was  com- 
plete and  disclosed  no  defects  after  the  party  acquired  the  legal  title. 
It  must  be  home  in  mind  In  this  connection  that  a  person  would  acquire 
the  legal  title,  not  only  by  obtaining  a  deed  to  the  land,  but  h>f  having  • 
contract  for  its  purchase  duly  recorded.  Section  5108  of  this  chapter  pro- 
vides that  if  the  written  contract  is  duly  admitted  to  record,  it  shall  be  as 
valid  as  against  creditors  and  purchasers  as  if  the  contract  was  a  deed 
conveying  the  estate  or  interest  embraced  in  the  contract.  OonsequMitly, 
In  a  draft  of  section  5201  notice  has  to  be  taken,  not  only  of  a  deed,  bat 
of  sucft  a  contract  as  is  mentioned  in  section  51  OS. 

Where  person  owning  equitable  estate  in  property  executes  mortgage 
on  it  without  warranty,  and  subsequently  acquires  legal  title,  such  acquisi- 
tion of  legal  title  does  not  enure  to  benefit  of  grantees  in  deed  of  trust, 
«nd  a  purchaser  of  such  legal  estate  is  not  charged  with  constructive  notice 
-01  deeds  of  trust.  Doswell  v.  Buchanan,  3  Leigh  365,  23  Am.  Dec.  280. 
This  case  discussed  in  Preston  v.  Nash,  76  Va.  1. 
(«06) 
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A  purchaser  of  real  estate  has  constructive  notice  of  recorded  title 
papers  of  vendor,  and  it  is  the  duty  of  such  purchaser  to  examine  the 
proper  records  to  ascertain  whether  his  vendor  or  those  under  whom  he 
claims  have  made  any  prior  conveyances  of  same  or  encumbered  It.  Pillow 
V.  Sontbwest,  92  Va.  144,  23  S.  E.  32,  53  Am.  St.  Rep.  804. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 74,  section  10. 

See.  5202.  Effect  when  grantor  eonveTS  property  which  he  does 
not  own  at  tnne  but  subsequently  acquires. — When  a  deed  purports 
to  convey  property,  real  or  personal,  describing  it  with  reasonable 
certainty,  which  the  grantor  does  not  own  at  the  time  of  the  execu- 
tion of  the  deed,  but  subsequently  acquires,  such  deed  shall,  as  be- 
tween the  parties  thereto,  have  the  same  effect,  as  if  the  title  which 
he  subsequently  acquires  were  vested  in  him  at  the  time  of  the 
execution  of  such  deed,  and  thereby  conveyed. 

Revisors*  Note. — This  section  Is  new.  It  has  been  held  in  a  niunber 
of  cases  that  where  land  is  conveyed  with  general  warranty  and  the  g^rantior 
does  not  own  it  at  the  time  of  the  conveyance,  but  subsequently  acquires 
the  same  land,  such  acquisition  enures  to  the  benefit  of  the  grantee,  be> 
cause  the  grantor  is  ESTOPPBD  to  deny,  against  the  terms  of  his  war- 
ranty, that  he  had  the  title  in  question,  bat  it  does  not  operate  actually 
to  TRANSFKR  the  estate  sniMeqnently  acquired.  (See  cases  cited  In  anno, 
tations  to  section  5171.)  Tlie  new  section  applies  to  deeds  of  both  real 
and  personal  property,  and  whether  there  is  a  covenant  of  general  war- 
ranty or  not,  and  is  restricted  to  the  parties  t«>  the  deed. 
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AnthentlcaUon   and  Record  of  IXeedsand  Other  WrittngB;   Factors  and 

Agents. 


Sec. 

5203.  Power  of    attorney,    where 

recorded. 
6204.  When   and    where    writings 

admitted  to  record. 

5205.  Certificates    of   acknowledg* 

ment  within  the  United 
States  or  its  dependencies 
npon  which  writings  are  ad- 
mitted to  record;  who  may 
talce  them. 

5206.  Acknowledgments  outside  of 

the  United  States  and  its 
dependencies. 

5207.  Acknowledgments  on  behalf 

of  corporations  and  others. 

5208.  Deeds  of  corporations;  how 

to  be  executed  and  acknowl- 
edged. 
5209.  Notaries    or    other     officers 
who  hold  stock  In  compa- 
nies may  take  acknowledg- 


ments of  deeds  or  other 
writings  which  said  com- 
panies execute.  If  officers 
are  not  otherwise  interest- 
ed. 

5210.  Requiring  notaries  to  affix 
to  certificates  of  acknowl- 
edgment taken  by  them  up- 
on writings  which  are  ad- 
mitted to  record,  the  date 
when  their  term  of  office 
shall  expire;  women  no- 
taries changing  name. 

5211.  Conveyance     from    husband 

and  wife;  effect  on  right  of 
wife. 
6212.  Where  original  is  lost  how 
copy  admitted  to  record; 
when,  conies  of  certain  wrlt- 
ip-'s  recorded  In  courts,  etc., 
of  West  Virginia. 
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Sec. 

6213.  Writings  not  duly  acknowl- 

edged, how  copied  for  pre- 
servation. 

6214.  Clerks  to  admit  to  record 
rosters  of  camps  of  Confed- 
erate veterans. 

6215.  Appointment  of  attorney  In 

fact  by  married  woma^;  ef- 
fect of  writing  executed  by 
such  attorney. 
5216.  Partition,  and  recovery,  of 
land,  and  assignment  of 
dower,  to  be  recorded  and 
indexed. 

6217.  How  city  or  town  lots  laid 
out;  plat. 

6218.  What  plat  to   contain;     ac- 

knowledgment;        recorda- 
tion. 

6219.  Effect  of  recording  plat. 

6220.  Alteration  and  vacation    of 

streets. 


Sec. 

6221.  How  plat  vacated  in  whole 

or  in  part;  enclosing  streets, 
alleys,  etc. 

6222.  Clerk  to  mark  plat  "va- 
cated.'.' 

6223.  Power  appointing  an  agent 
to  conduct  a  mercantile  bus- 
iness to  be  in  writing  and 
recorded;  a  copy  to  be  post- 
ed conspicuously  In  the 
place  of  business. 

6224.  If  factor,  agent,  etc.,  who  Is 

a  trader,  fail  to  disclose 
.  name  of  principal  or  iiart- 
ner,  or  do  business  in  his 
own  name,  property  used  in 
such  business  liable  for  him 
debts;  exception. 
6226.  Continuing  in  force  acts  es- 
tablishing Torrens  system. 


Sec.  5203.  Power  of  attorney,  where  recorded. — A  power  of  at- 
torney may  be  admitted  to  record  in  any  county  or  corporation. 
(Code  1887,  §  2499.) 

Before  there  was  a  provision  for  the  recordation  of  powers  of  attor- 
ney, it  was  decided  that  a  copy  of  the  power  taken  from  the  record  was 
not  competent  evidence.    Carter  v.  Robinett,  33  Grat.  429. 

Under  a  former  statute  (1  Rev.  Code,  p.  363,  chapter  99,  section  7), 
authorizing  deeds  to  be  acknowledged  before  any  two  justices  of  the  peace, 
it  was  held  that  the  certificate  of  the  justices  is  sufficient  for  the  admission 
of  the  power  of  attorney  to  record  with  the  conveyance,  although  it  does 
not  certify  the  Instrument  to  any  court  or  clerk's  office  for  the  purpose  of 
being  recorded.     Shanks  v.  Lancaster,  5  Grat.  Ill,  50  Am.  Dec.  108. 

A  power  of  attorney  to  sell  lands  does  not  require,  as  between  the 
parties,  any  particular  mode  of  attestation,  but  may  be  proved  in  same  way 
any  other  fact  is  proved.  Newman  v.  Chapman,  2  Rand.  93,  14  Am.  Dec. 
766. 

Where  A.  and  his  wife  executed  a  power  of  attorney  to  B.  to  convey 
certain  lands,  and  same  is  duly  acknowledged,  the  power  of  attorney  while 
void  as  to  the  wife  (under  the  law  as  it  then  existed),  a  deed  executed 
by  B.  under  the  power,  is  good  as  to  her  husband  A.  Shanks  v.  Lancaster, 
6  Grat.  Ill,  50  Am.  Dec.  108. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 73.  section  1. 

See  Gregory's  Forms  Nos.  664,  655,  656,  667,  558. 

Sec.  6204.'  When  and  where  writings  admitted  to  record. — ^Ex- 
cept where  it  is  otherwise  provided,  the  circuit  court  of  any  coun- 
ty, or  the  corporation  court  of  any  city,  other  than  the  city  of 
Richmond,  in  which  any  writing  is  to  be  or  may  be  recorded,  and 
the  Chancery  Court  of  the  citv  of  Richmond,  when  any  such  writ- 
ing is  to  be  or  may  be  recorded  in  said  city,  or  the  clerk  of  any 
such  court,  or  his  duly  qualified  deputy,  in  his  oflSce,  shall  admit 
to  record  any  such  writing  as  to  any  person  whose  name  is  signed 
thereto,  when  it  shall  have  been  acknowledged  by  him,  or  proved 
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by  two  witnesses  aa  to  him  in  such  court,  or  before  such  clerk, 
or  bis  duly  qualified  deputy,  in  his  office,  or  in  the  manner  pre- 
scribed in  sections  fifty-two  hundred  and  five  to  fifty-two  hundred 
and  eight,  inclusive,  and  when  such  writing  is  signed  by  a  person 
acting  on  behalf  of  another,  or  in  any  representative  capacity,  such 
acknowledgment  before  such  court  or  clerk,  or  his  deputy,  may 
be  in  accordance  with  the  provisions  of  said  sections.  (Code  1887, 
§  2500;  1895-6,  p.  542;  1904,  p.  319.) 

Reiisors'  Note. — ^The  amendment  of  1004  (Acts  1904,  p.  SIO)  vaii- 
dated  certain  admissions  to  record.  This  provision  has  been  omitted.  See 
sectlcm  8  of  this  Code. 

Acknowledgment. — A  certificate  of  acltnowledKment  recited  that,  "at 
a  court  held  for  A.  county,  February  4,  1867,  this  deed  was  produced  into 
court,  and,  being  duly  acknowledged  and  stamped  according  to  law,  yr&a 
therefore  ordered  to  be  recorded."  Teste:  B.  C.  C.  Held,  that  it  showed 
that  court  for  said  county  was  held  on  day  named,  that  the  deed  was 
produced  into  court,  acknowledged  and  ordered  to  be  recorded,  and  was 
safflcient;  and,  though  the  language  of  the  certificate  was  doubtful,  yet 
as  it  recites  due  acknowledgment,  and  shows  an  order  for  recordation,  the 
order  must  be  presumed  to  have  been  properly  made  until  the  contrary  is 
shown.     Peyton  v.  Carr's  Bx'x,  85  Va.  456,  7  S.  B.  848. 

An  instrument  purporting  to  convey  land,  with  a  scroll  attached  to 
the  grantor's  name,  though  the  scroll  is  not  recognized  In  the  body  of  the 
instrument,  will  be  held  to  be  a  deed  where  the  instrument  has  been  ac- 
knowledged in  court  by  the  grantor  as  bis  deed  for  the  purpose  of  having 
it  recorded.    Asbwell  v.  Ayres,  4  Grat.  283. 

This  section  does  not  require  that  the  acknowledgment  should  con- 
tain the  statement  that  it  was  taken  in  the  clerk's  office,  and  the  presump- 
tion Is  that  the  officer  did  his  duty  and  took  it  in  his  office.  Cllnchfleld 
Coal  Corp.  v.  Steinman,  223  Fed.  743,  1  Va.  L.  R.  N.  S.  632. 

Proved  by  witnesses. — It  is  not  necessary  for  a  subscribing  witness 
to  a  deed  to  remember  the  transaction  in  order  to  constitute  sufficient 
formal  proof.  It  is  sufficient  if  they  can  testify  that  they  recognize  the 
signature  as  their  own.  Currie  v.  Donald,  2  Wash.  58;  Clarke  v.  Dunna- 
vant,  10  Leigh  13;  2  Min.  (4'th  Ed.)  953;  2  Barton's  C.  Pr.  (2d  Ed.)  1025. 
A  deed  to  a  married  woman,  which  was  proved  for  recordation  by  her 
husband  as  one  of  the  witnesses  to  the  deed,  was  invalid  as  a  recorded 
deed.     Johnston  v.  Slater,  11  Orat.  321. 

A  person  who  signs  a  bond  as  surety  may  acknowledge  the  bond  in 
court,  or  its  execution  out  of  court  may  be  proved  by  witnesses.  Board 
of  Sup'rs  of  Washington  County  v.  Dunn,  27  Orat.  615.  See,  also,  Calwell 
r.  Com.,  17  Grat.  391. 

It  is  not  necessary  that  witnesses  should  be  subscribing  witnesses 
to  a  deed  in  order  to  prove  same  for  recordation.  Turner  v.  Stip,  1  Wash. 
322. 

Evidence. — A  deed  acknowledged  or  proved  before  a  court  of  one 
county  which  conveys  land  in  another  county,  and  is  ordered  te  be  certi- 
fied to  the  court  of  the  county  in  which  the  land  lies,  and  upon  the  cer- 
tificate recorded  in  the  general  court  where  deeds  were  authorized  to  be 
recorded,  a  duly  authenticated  copy  of  the  deed  recorded  in  the  general 
court  is  admissible  in  evidence  in  the  absence  of  the  original.  Pollard's 
Heirs  V.  Lively,  4  Grat.  73. 

The  clerk  of  a  county  or  corporation  court  has  no  authority  to  admit 
to  record  a  deed  which  does  not  convey  land  lying  In  his  county  or  cor- 
poration, and  a  copy  of  such  deed,  authenticated  by  the  clerk,  is  not  com- 
petent evidence  in  place  of  the  original.    Id. 

The  certificate  of  the  clerk,  under  this  section,  cannot  be  Impeached 

by  his  own  testimony.     Cllnchfleld  Coal  Corp.  v.  Steinman,  223  Fed.  743. 

Recordation  ministerlaL — ^The  recordation  of  a  deed  is  a  ministerial 

act,  which  act  a  clerk  of  a  court  may  be  compelled  to  do  by  mandamus. 

The  fact  that  the  clerk  who  admitted  the  deed  to  record  is  f^^tee  in  tne 
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deed  of  trust  does  not  affect  the  validity  of  the  recordation.  Paul  v. 
Baugh,  85  Va.  955,  9  S.  E.  329.  See,  also,  Dawson  t.  Thurston,  2  Hen. 
&  M.  132;  Manns  v.  Oivens,  7  Leigh  689;  Randolph  Justices  t.  Stalnaker, 
13  Grat.  523;  Carter  v.  Robinett,  33  Grat.  429;  Horsley  v.  Garth,  2  Grat. 
471,  44  Am.  Dec.  393;  Curfie  v.  Donald,  2  Wash.  58;  Corey  v.  Moore,  8« 
Va.  721.  11  S.  E.  114. 

Land  in  more  than  one  county. — A  deed  conveying  several  tracts  of 
land  lying  in  different  counties  niust  be  recorded  in  each  county  in  order 
to  be  effective  as  notice  to  purchasers  for  value  witKbut  notice  and  credi- 
tors.    Horsley  v.  Garth,   2  Grat.   472,   44   Am.  Dec.   393. 

What  amounts  to  recordlng.^-See  seijtion  5194  and  notes. 

Generally. — Acknowledgments  and  proofs  by  writing  are  meant  to 
effect  precisely  the  same  purpose;  that  Is,  to  furnish  such  evidence  of  a 
prior  execution  of  the  deed  as  will  authorize  the  recording.  Roanes  v. 
Archer,  4  Leigh  550. 

See,  also,  notes  to  other  sections  of  this  chapter. 

For  monographic  note  on  Acknowledgments,  see  Taliaferro  v.  Pryor, 
12  Grat.  277,  Va.  Rep.  Ann. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 73,  section  2. 

See  Gregory's  Forms  Nob.  342,  343,  344,  345,  346,  347,  348,  377,  545, 
546,  551. 

Sec.  5205.  Oertiflcates  of  acknowledgment  vdthin  the  United 
States  or  its  dependencies  upon  which  writings  are  admitted  to 
record;  who  may  take  them. — Such  court  or  clerk  shall  also  admit 
any  such  writing  to  record  as  to  any  person  whose  name  is  signed 
thereto  upon  a  certificate  of  his  acknowledgment  before  the  said 
clerk,  or  before  the  clerk  of  any  court  of  record  in  this  State,  or 
before  the  clerk  of  any  court  without  this  State,  but  within  the 
United  States,  or  before  a  justice,  a  commissioner  in  chancery  of 
a  court  of  record  or  any  officer  who  is  authorized  to  take  acknowl- 
edgment of  deeds  in  the  State  or  territory  in  which  he  acts,  or  a 
notary  within  the  United  States,  or  in  the  Philippine  Islands,  Porto 
Rico,  or  in  any  territory  or  other  possession  or  dependency  of  the 
United  States,  written  on  or  annexed  to  the  same,  to  the  following 
effect,  to-wit: 

County  (or  corporation)  of ,  to-wit :    I, 

clerk  (or  deputy  clerk)  of court  (or  a  justice  of  the 

peace,  or  commissioner  in  chancery  of  the court,  or 

notary  public),  for  the  county  (or  corporation)  aforesaid,  in  the 

State  (or  territory  or  district)  of  ,  do  certify  that 

E.  P.  (or  E.  P.  and  G.  H.,  and  so  forth),  whose  name  (or  names) 
is  (or  are)  signed  to  the  writings  above  (or  hereto  annexed),  bear- 
ing date  on  the   day  of   ,  has   (or 

have)  acknowledged  the  same  before  me,  in  my  county  (or  cor- 
poration) aforesaid.    Given  under  my  hand  this day 

of  

Or  upon  the  certificate  of  acknowledgment  of  such  person  before 
any  commissioner  appointed  by  the  Governor,  within  the  United 
States,  so  written  or  annexed,  to  the  following  effect,  to-wit: 

State  (or  territory  or  district)  of ,  to-wit:    I, 

,  a  commissioner  appointed  by  the  Governor  of  the  State 

of  Virginia  for  the  said  State  (or  territory  or  district')  of , 
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certify  that  E.  P,  (or  E.'P.  and  G.  H.,  and  so  forth),  whose  name 
(or  names)   is   (or  are)   signed  to  the  writing  above   (or  hereto 

amiexed),  bearing  date  on  the  day  of has 

(or  have)  acknowledged  the  same  before  me  in  my  State  (or  ter- 
ritory or  district)  aforesaid.    Given  under  my  hand  this 

day  of 

Or  upon  the  certificate  of  the  clerk  of  any  court  of  record  In 
this  State,  or  the  clerk  of  any  court  of  record  out  of  this  State  and 
within  the  United  States,  that  the  said  writing  was  proved  as  to 
him  by  two  witnesses  before  such  clerk  or  before  the  court  of  which 
he  is  clerk.  (Code  1887,  §  2501;  1889-90,  p.  44;  1895-6,  p.  542; 
1902-3-4,  p.  750.) 

Revlsora*  Note.— This  <uid  the  two  following  sections  are  t^cen  from 
Acts  190a-S-4,  |».  7S0.  again  amending  section  2o01  of  tlie  Code  of  1887. 
No  material  citange  has  heen  made  in  the  meaning  of  any  of  these  sections, 
except  in  section  5205,  to  which  change  attention  is  particularly  called. 
It  consists  of  the  insertion  of  the  words,  "or  any  officer  who  is  authorized 
to  take  acknowledgments  of  deeds  in  the  state  or  territory  in  wliicli.  he 
acts,"  found  in  lines  seven  and  eight  of  the  text.  The  recognition  of  such 
acknowledgments  was  deemed  a  safe  extension  of  the  statute.  See  in  tliis 
connertion.  Acts  1916,  p.  30.3;  Acts  1018,  p.  506. 

On  the  subject  of  the  repeal  of  validating  acts,  see  section  8  of  this 
Code  and  revisors'  note. 

Substantial  compIiance.^The  acknowledgment  of  a  deed,  to  enttMe  it 
to  recordation,  must  be  before  the  proper  officers,  and  according  to  the 
form  prescribed  by  law;  and  the  certificate  thereof  in  that  form,  or  to  that 
effect,  must  be  written  upon  or  annexed  to  the  deed.  The  certificate  must 
contain  all  the  requisites  of  such  form,  and  no  omission  can  be  supplied 
by  parol  evidence.  But  a  substantial  compliance  Is  all  that  Is  required. 
Hurst  v.  Leckle,  97  Va.  550,  34  S.  E.  458,  5  Va.  Law  Reg.  630;  Hockman 
T.  McClanahan,  87  Va.  33,  12  S.  E.  230  (overruled  by  Geil  v.  Geil,  101 
Va.  773,  45  S.  B.  325);  Virginia  Coal  &  Iron  Co.  v.  Roberson,  88  Va.  116, 
13  S.  E.  350;  Hairston  v.  Randolph,  12  Leigh  445;  Langhorne  v.  Hobson, 
4  Leigh  224;  Tod  v.  Baylor,  Id.  498;  Siter  t.  McClanachan,  2  Grat.  293; 
Saffell  V.  Orr,  109  Va.  768,  64  S.  E.  1057. 

It  is  the  policy  of  the  law  to  uphold  certificates  of  acknowledgment. 
Technical  errors  will  be  disregarded  if  the  law  has  been  reasonably  com- 
pUed  with.     Geil  v.  Geil,  101  Va.  773,  45  S.  E.  325. 

A  certificate  of  acknowledgment  that  H.  J.,  "whose  name  appears, 
signed  to  the  within  deed,  came  this  day  before  ipe,  R.  C.  W.,  acting  Jus- 
tice for  said  county,  and  acknowledged  same  to  be  his  act  and  deed,  and 
desired  me  to  certify  the  same  to  the  clerk  of  the  county  court  of  said 
county  that  it  may  be  recorded,"  is  a  substantial  compliance  with  the 
sUtute.    McCormack  v.  James  (D.  C),  36  Fed.  14. 

A  certificate  which  identifies  the  subscriber,  specifies  the  writing  sub- 
scribed, states  the  capacity  in  which  subscriber  executes  the  deed,  and 
certifies  his  acknowledgment  thereof,  is  sufiloient.  Banner  v.  Rosser,  96 
Va.  238,  31  S.  E.  67.  See  Merchants  Bank  of  Baltimore  v.  Goddin,  76 
Va.  506. 

Result  of  defects. — A  variance  between  the  date  of  the  deed  and  the 
date  of  the  deed  as  certified  to  by  a  Justice  before  whom  the  deed  was 
acknowledged  is  not  sufficient  to  invalidate  tbe  recordation  of  the  deed, 
where  the  Identity  of  the  deed  with  the  one  mentioned  In  the  certificate 
sufficiently  appears  from  other  parts  of  said  certificate  and  the  annexation 
to  the  deed.     Horsley  v.  Garth,  2  Grat.  474,  44  Am.  Dec.  393. 

For  article  holding  that  certificate  need  not  state  where  taken,  see  4 
Va.  Law  Reg.  342. 

Where  a  deed  ctecuted  by  husband  and  wife  is  Inoperative  as  to  wife, 
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because  her  acknowledgment  was  improperly  taken,  it  is  yet  good  to  pass 
his  interest  in  the  property.     Siter  v.  McClanachan,  2  QraL  280. 

The  fact  that  a  deed  of  trust  securing  purchase  money  may  not  have 
been  properly  acknowledged  and  recorded  will  not  affect  the  priority  as 
between  it  and  another  trust  deed,  where  the  holder  of  the  latter  deed 
had  actual  knowledge  of  the  existence  of  the  former.  Building  &  Loan 
Ass'n  V.  Blair,  98  Va.  490,  36  S.  E.  513. 

Officer  before  whom  taken. — It  was  formerly  not  essential,  that  the 
official  character  of  the  person  taking  the  acknowledgment  should  appear 
in  the  certificate.  It  was  presumed  that  it  was  made  before  an  officer 
having  authority.  Harvey  v.  Borden,  2  Wash.  166;  Ware  v.  Cary,  2  Call 
263;  Langhorne  v.  Hobson,  4  Leigh  224.  It  is  otherwise  under  the  present 
statute.     Hurst  v.  Leckie,  97  Va.  562,  34  S.  E.  468,  75  Am.  St.  Rep.  798. 

A  deed  is  properly  admitted  to  record  upon  the  certificate  of  acknowl- 
edgment describing  the  officer  taking  it,  as  aldermen  of  the  city  of  New 
York,  it  being  well  known  that  Justices  of  the  peace  in  cities  were  at  that 
time  called  aldermen.     Welles  v.  Cole,  6  Grat.  645. 

A  certificate  which  is  complete  in  every  respect  except  that  the  official 
character  of  the  officer  is  not  specifically  stated  In  the  body  of  the  certifi- 
cate, but  which  is  signed  by  him  with  the  letters  N.  P.  after  his  name  is 
sufficient.    Worley  v.  Adams,  111  Va.  796,  69  S.  E.  929. 

Where  a  certificate  of  acknowledgment  sets  forth  in  the  body  thereof 
that  the  acknowledgment  was  made  before  A.,  a  commissioner  in  chan- 
cery, and  It  is  also  subscribed  by  him  as  such  officer,  this  description 
implies  that  he  was  a  commissioner  of  a  court  of  record,  as  there  was  no 
other  commissioner  in  chancery  in  this  State.  Hurst  v.  Lockie,  97  Va.  550, 
34  S.  E.  468,  76  Am.  St.  Rep.  798,  5  Va.  Law  Reg.  594,  630. 

Under  statute  which  provides  for  the  appointment  of  deputy  clerks 
of  a  county  court,  who  may  discharge  the  duties  of  the  clerk,  a  deputy  clerk 
has  authority  to  take  acknowledgments  of  deeds.  Town  of  Gate  City  v. 
Richmond,  97  Va.  337,  33  S.  E.  615,  5  Va.  Law  Reg.  391.  The  foregoing 
section  now  gives  deputy  expressed  authority. 

A  grantee,  trustee,  or  a  beneficiary  under  a  deed  cannot  take  an  ac- 
knowledgment to  it  with  a  view  to  its  registration.  A  recordation  baaed 
upon  such  acknowledgment  is  without  effect  as  notice  under  the  registry 
laws.  Iron  Belt  Building  &  Loan  Ass'n  v.  Groves,  96  Va.  138,  31  S.  K. 
23,  4  Va.  Law  Reg.  380;  Davis  v.  Beasley,  75  Va.  491,  495;  Clinch  River 
Veneer  v.  Kurth,  90  Va.  737,  19  S.  E.  878;  Nicholson  v.  Gloucester  Charity 
School,  93  Va.  101,  105,  24  S.  E.  899;  Raines  v.  Walker,  77  Va.  92;  Bow- 
den  V.  Parrish,  86  Va.  67,  9  S.  E.  616,  19  Am.  St.  Rep.  873;  Corey  v. 
Moore,  86  Va.  721,  11  S.  E.  114;  Barton  v.  Brent,  87  Va.  386,  13  S.  B.  29; 
Hunton  v.  Wood,  8  Va.  Law  Reg.  729,  43  S.  E.  186.  Compare  National 
Mut.  Building  &  Loan  Ass'n  v.  Blair,  98  Va.  490,  36  S.  E.  513;  Hunton  t. 
Wood,  101  Va.  54,  43  8.  E.  186. 

An  acknowledgment  made  by  parties  to  a  deed  before  a  notary,  who 
is  one  of  the  trustees  named  in  the  deed,  is  Invalid,  and  the  fact  that  the 
notary  did  not  know  ttiat  he  was  named  as  trustee,  and  as  soon  as  he 
learned  that  fact  refused  to  accept  the  trust,  does  not  alter  or  remove 
the  defect  in  the  acknowledgment.  Iron  Belt  Building  &  Loan  Ass'n  v. 
Groves,  96  Va.  138,  31  S.  E.  23,  4  Va.  Law  Reg.  380;  Bowden  v.  Parrish. 
86  Va.  67,  9  S.  E.  616,  19  Am.  St.  Rep.  873. 

Where  a  deed  of  trust  to  secure  a  debt  to  an  eleemosynary  corpora- 
tion is  acknowledged  before  an  officer  who  is  a  member  of  that  corporation, 
the  fact  that  he  is  a  member  of  that  corporation  does  not  invalidate  the 
acknowledgment.  Nicholson  v.  Gloucester  Charity  School,  93  Va.  101, 
105,  24  S.  E.  899. 

As  to  acknowledgments  taken  before  interested  party,  see  1  Va.  I.aw 
Reg.  379. 

A  grantor  who  is  clerk  of  a  court  cannot  acknowledge  the  deed  before 
himself  for  recordation,  and  if  such  a  deed  is  recorded  it  does  not  give 
notice  to  any  one.  Davis  v.  Beazley,  75  Va.  491;  Leftwich  v.  Richmond, 
100  Va.  164,  40  S.  E.  651. 

Where  a  petition  to  enforce  a  recorded  deed  of  trust  to  "Fayette 
Mauzy,"  as  trustee,  showed  that  the  deed  was  acknowledged  before  "F. 
Mauzy,  Clerk,"  the  question  whether  the  deed  was  improperly  admitted  to 
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record  because  of  the  identity  of  the  trustee  and  the  clerk  cannot  be 
raised  by  demurrer,  but  it  is  a  matter  of  defense  by  way  of  plea  or  an- 
swer. It  will  not  be  presumed  that  an  officer  was  guilty  of  Improper  con- 
duct    Bell  V.  Wood,  94  Va.  677,  27,  S.  B.  504. 

In  a  trust  deed  L.  Triplett,  Jr.,*wa3  named  as  trusty.  The  certificate 
of  acknowledgment  began  with  "I,  L.  Triplett,  Jr.,  a  notary,"  etc.,  and 
signed.  "L.  Triplett,  N.  P."  Held,  that  it  did  not  necessarily  follow  from 
this  that  the  trustee  in  the  deed  and  the  notary  taking  the  acknowledg- 
ment were  the  same  person.  Corey  v.  Moore,  86  Va.  721,  11  S.  E.  117. 
This  case  distinguished  from  Oavls  v.  Beazley,  76  Va.  491,  and  Bowden 
Y.  Parrish,  86  Va.  67,  19  Am.  St.  Rep.  873,  In  that  in  those  cases  the  bill 
charged  directly  that  the  acknowledgment  of  the  deed  was  taken  and  cer- 
tified by  the'  trustee  named  therein;  and  the  commissioner  found  this 
fact,  and  this  question  being  raised  in  the  proper  manner,  and  within  the 
proper  time,  the  appellate  court  held  the  acknowledgment  was  invalid; 
while  in  the  present  case,  the  parties  complaining,  after  being  guilty  of 
gross  laches,  and  under  circumstances  which  put  them  into  the  attitude 
of  acquiescing  in  the  assertion  of  rights  adverse  to  them,  then,  after  two 
yean  had  elapsed  from  the  commissioner's  report,  they  for  the  first  time 
complain,  and  present  a  case  so  defective  that  it  could  under  no  circum- 
stances  be  entertained.     Corey  v.  Moore,  86  Va.  721,  11  S.  E.  114. 

In  case  of  deeds  made  by  nonresident  it  is  sufflcient  for  a  recordation 
thereof,  that  there  be  a  certificate  of  the  clerk  of  a  district  court  of  the 
United  States  that  the  grantor  personally  appeared  in  court  and  acknowl- 
edged the  deed;  this  being  accompanied  by  a  certificate  of  the  Judge  of  the 
court  that  the  clerk  was  then  the  officer  he  professed  to  be.  Shutte  v. 
Thompson,  15  Wall.  151,  21  L.  Ed.  123. 

Objection  made  for  the  firgt  time  w  appellate  court. — ^Where  no  ob- 
jection is  made  in  the  pleading  or  in  the  court  below  to  a  deed  of  trust 
on  the  ground  that  it  was  yoid  because  the  acknowledgments  were  taken 
before  a  notary  who  was  agent  for  the  grantee,  it  cannot  be  considered  in 
the  appellate  court.  Shenandoah  Valley  R.  Co.  v.  Dunlop,  86  Va.  349,  10 
S.  B.  239. 

Impeaching  certificate. — The  act  of  an  officer  in  taking  an  acknowl- 
edgment of  a  deed  Is  Judicial  in  its  character,  and  cannot  be  impeached  col- 
laterally. He  determines  whether  the  person  whose  name  is  signed  to  the 
deed  is  the  actual  grantor,  and  whether  he  truly  acknowledges  same  as  his 
act  and  deed,  and  after  these  points  have  been  determined  and  certified  by 
him  in  conformity  to  law,  and  the  deed  duly  recorded,  the  proceeding  has 
all  the  force  and  conclusiveness  of  a  Judgment  of  a  court  of  record.  It 
cannot  be  impeached,  even  directly,  except  In  a  court  of  equity,  and  not 
there,  except  upon  the  ground  of  fraud,  or  upon  some  other  ground  which 
reaches  the  conscience  of  the  party.  Murrell  v.  Diggs,  84  Va.  900,  6  S.  E. 
461,  10  Am.  St.  Rep.  893;  Carper  v.  McDowell,  5  Grat.  212;  Harklns  v. 
Forsyth,  11  Leigh  294;  Davis  v.  Beazley,  75  Va.  491;  First  Nat.  Bank  v. 
Paul,  75  Va.  594,  40  Am.  Rep.  740;  McCauley  v.  Grim,  115  Va.  610,  79 
S.  E.  1041. 

The  certificate  of  a  clerk  of  the  acknowledgment  of  a  deed  in  his 
office  by.  the  parties  thereto  is  conclusive,  and  cannot  be  Impeached  by 
extrinsic  evidence,  in  a  collateral  proceeding,  that  the  deed  was  in  fact 
acknowledged  out  of  the  clerk's  office.  Carper  v.  McDowell,  5  Grat.  212. 
In  the  absence  of  fraud,  a  notary's  certificate  of  acknowledgment  is 
deemed  conclusive.    Burson  v.  Andes,  83  Va.  445,  S  S.  E.  249. 

Validity  cannot  be  qaestJoned  by  party  making  acknowledgment.— 
A  person  who  signs,  seals,  and  delivers  an  instrument  as  his  deed  will 
never  be  heard  to  question  its  validity  upon  the  ground  that  it  was  never 
acknowledged  by  him  nor  proved  at  the  time  of  the  delivery.  It  is  the 
sealing  and  delivering  that  gives  efficacy  to  the  deed,  not  proof  of  the 
execution.  And  this  principle  applies  to  all  bonds,  whether  executed  by 
public  officers  or  private  paities,  unless,  indeed,  there  is  some  statute 
making  acknowledgment  or  proof  in  court  essential  to  the  validity  of  the 
instrument.  Board  of  Sup'rs  of  Washington  County  v.  Dunn,  27  Grat.  616. 
A  deed  of  an  uneducated  deaf  and  dumb  man,  duly  executed  and  ac- 
knowledged before  a  Justice,  cannot  be  set  aside  where  It  was  shown  that 
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the  writing  was  explained  to  him  and  he  was  believed  to  understand  it, 
and  there  was  no  fraud  in  the  transaction.  Morrison  v.  Morrison,  27  Grat. 
190. 

A  notary  who  takes  an  acknowledgment  will  not  be  permitted  to 
falsify  same.  Hodman  v.  McClanahan,  87  Va.  33,  12  S.  E.  230;  First 
Nat.  Bank  v.  Paul.  75  Va.  601;  Harklns  ▼.  Foysythe,  11  Leigh  301; 
Hairston  v.  Randolphs,  12  Leigh  459.  See,  also,  note  entitled  "Officer  can- 
not contradict  certificate,"  under  section  5211. 

Acknowledgment  not  necessary  between  the  parties. — A  deed  not  ac- 
knowledged or  not  certified  according  to  law,  though  actually  admitted  tu 
record,  cannet  be  read  as  evidence  as  a  recorded  deed,  but  is  good  between 
the  parties.     Raines  v.  Walker,  77  Va.  92. 

Acknowledjpnent  not  conclosivei. — ^The  acknowledgment  of  a  deed 
before  two  Justices  by  the  grantor,  and  their  certificate  of  acknowledg- 
ment, is  not  conclusive  evidence  that  the  execution  of  the  deed  Is  com- 
plete and  perfect.     Hutchison  v.  Rust,  2  Grat.  394., 

Acknowledgment  may  be  complete  execution. — Where  a  deed  is  ac- 
knowledged and  certified  to  by  the  proper  officers,  by  a  grantor  who  re- 
tains possession  of  it,  whether  the  acknowledgment  is  a  complete  execution 
o{  the  deed  depends  upon  the  intention  of  the  grantor  at  the  time  the  ac- 
knowledgment was  made,  and  his  intention  may  be  shown  by  evidence  of 
statements  made  by  him  before  the  acknowledgment  was  taken.  Hutchi- 
son v.  Rust,  2  Grat.  394. 

A0  to  sufllclency  of  acknowledgments  under  ancient  statutes,  see 
Jennings  &  Robinson  v.  Attorney  General,  4  Hen.  &  M.  424;  Miller  v.  Pen- 
dleton, Id.  436;  Turner  V.  Stip,  1  Wash.  412;  Lockridge  v.  Carlisle,  2  Leigh 
186;  Roanes  v.  Archer,  4  Leigh  550;  Cales  v.  Miller.  8  Grat.  6;  Hassler's 
Lessee  v.  King,  9  Grat.  120;  Smith  v.  Chapman,  10  Grat.  445;  Shue  v. 
Turk,  15  Oral.  263. 

Validating  act«. — Numerous  validating  acts  on  the  subject  of  the 
acknowledgment  and  recordation  of  deeds  and  other  writings  have  been 
passed  since  the  Code  of  1887.  For  the  most  part  these  have  been  omitted 
from  the  present  Code,  as  to  which  see  section  8  and  revisers'  note;  sec- 
tion 5209. 

Generally. — Deeds  of  corporations;  how  to  be  executed  and  acknowl- 
edged, sections  5208,  5207;  notaries  required  to  affix  to  certificate  of  ac- 
knowledgment the  date  when  their  terms  of  office  shall  expire,  section 
6210;  women  notaries  changing  name,  section  5210;  appointment  of  and 
effect  of  acknowledgments  before  commissioners,  section  2853. 

For  discussion  of  acknowledgments,  see  2  Barton's  C.  Pr.  (2d  Ed.), 
p.  1023  el  seq.;  2  Min.  (4th  Ed.),  p.  953  et  seq. 

For  note  as  to  acknowledgment  of  corporate  deeds  and  contracts,  see 
11  Va.  Law  Reg.  617. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 73,  section  3. 

See  Gregory's  Forms  Nos.  342,  343,  344,  345,  346,  347,  348,  377,  515, 
516,  518,  521,  522.  524,  525,  526,  527,  546,  546,  551,  554,  566,  566, 
557,  668,  662,  663,  664,  565,  570. 

Sec.  5206.  Acknowledgments  outside  of  the  United  States  and 
its  dependencies. — Such  court  or  clerk  shall  also  admit  any  snch 
writing  to  record  as  to  any  person  whose  name  is  signed  thereto 
upon  the  certificate,  under  the  oflficial  seal  of  any  ambassador,  min- 
ister plenipotentiary,  minister  resident,  charge  d'affaires,  consul- 
general,  consul,  vice-consul,  or  commercial  agent  appointed  by  the 
government  of  the  United  States  to  any  foreign  country,  or  of 
the  proper  officer  of  any  court  of  record  of  such  country,  or  of 
the  mayor. or  other  chief  magistrate  of  any  city,  town,  or  corpora- 
tion therein,  that  the  said  writing  was  acknowledged  by  such  person 
or  proved  as  to  him  by  two  witnesses  before  any  person  having  such 
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appointment,  or  before  such  court,  mayor,  or  chief  magistrate. 
(Id.) 

ReTlHors*  Note. — See  revlsors*  note  to  the  preceding  section. 

Certificates  of  acknowledgment  to  deeds  and  other  writings  talien 
l)efore  certain  oiHcialN  in  foreign  countries  who  failed  to  aiBx  their  official 
seals,  validated.     Acts  1918,  chapter  S4,  p.  108. 

Certificates  of  acknowledgment  taken  before  notaries  public  in  foreign 
countries  validated.     Acts  1918,  chapter  342,  p.  S06. 

See  notes  to  preceding  section. 

Sec  5207.  Acknowledgments  on  behalf  of  corporations  and  oth- 
ers.— Where  any  such  writing  purports  to  have  been  signed  in  be- 
half or  by  authority  of  any  person  or  corporation,  or  in  any  repre- 
sentative capacity  whatsoever,  the  certificate  of  the  acknowledg- 
ment by  the  person  so  signing  the  said  writing  shall  be  sufficient 
for  the  purposes  of  this  and  the  three  preceding  sections,  and  for 
the  admission  of  said  writing  to  record  as  to  the  person  or  cor- 
poration on  whose  behalf  it  is  signed,  or  as  to  the  representative 
character  of  the  person  so  signing  the  same,  as  the  case  may  be, 
without  expressing  that  such  acknowledgment  was  in  behalf  or 
by  authority  of  such  other  person  or  corporation,  or  was  in  a 
representative  capacity.  In  the  case  of  a  writing  signed  in  behalf 
or  by  authority  of  any  person  or  corporation,  or  in  any  represen- 
tative capacity,  a  certificate  to  the  following  effect  shall  be  suf- 
ficient : 

State  (or  territory  or  district)  or ,  county  (or  cor- 
poration) of to-wit :    I ,  a 

(here  insert  the  official  title  of  the  person  certifying  the  acknowl- 
edgment) in  and  for  the  State  (or  territory  or  district)  and  county 

(or  corporation)   aforesaid,  do  certify  that   (here 

insert  the  name  or  names  of  the  persons  signing  the  writing  on 
behalf  of  the  person  or  corporation,  or  the  name  of  the  person 
signing  the  writing  in  a  representative  capacity),  whose  name  (or 
names)  is  (or  are)  signed  to  the  writing  above,  bearing  date  on 
the day  of  ,  has  (or  have)  acknowl- 
edged the  same  before  me  in  my  county  (or  corporation)  aforesaid. 
Given  under  my  hand  this day  of 

Where  authority  is  given  in  section  fifty-two  hundred  and  four 
or  fifty-two  hundred  and  five  to  the  clerk  of  a  court  in  or  out  of 
this  State,  but  within  the  United  States,  such  authority  may  be 
exercised  by  his  dulj'  qualified  deputy.    (Id.) 

Rerlsors'  Note.     Sec  revisors"  note  to  section  5205. 
See  notes  to  section  5205.  * 

Sec.  5208.  Deeds  of  corporations;  how  to  be  ezecnted  and  ao-. 
knowledged. — All  deeds  hereafter  made  by  corporations  shall  be 
signed  by  the  president,  acting  president,  or  vice-president  of  such 
corporation,  or  by  such  other  person  as  may  be  authorized  by 
the  board  of  directors  of  such  corporation  to  sign  the  same,  who 
shall  affix  thereto  the  seal  of  the  corporation,  and  if  such  deed  is 
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to  be  recorded,  shall  acknowledge  the  same  in  the  manner  provided 
by  section  fifty-two  hundred  and  seven.  (Id.) 

fieTlsors*  Note. — This  section  is  Intended  as  an  adaptation  in  part 
of  the  act  of  March  12,  1912  (Acts  1012,  p.  273),  but  may  be  regarded  as 
substantially  new.  It  was  deemed  best,  instead  of  autborizing  an  irreguliu' 
way  of  executing  deeds  by  corporations  in  the  future,  to  prescribe  a  method 
by  which  the  deeds  may  be  executed  In  the  future.  Hue  validating  part  of 
the  act  has  been  omitted,  as  to  which  omission  see  section  8  of  this  Code, 
and  revisors'  note. 

The  "Id."  reference  at  the  end  of  this  section  should  be  stricken  out. 

Sec.  6209.  Notaries  or  other  officers  yrbo  hold  stock  in  compaoiei 
may  talce  acknowledgments  to  deeds  or  othw  writings  which  said 
companies  execute,  if  officers  are  not  otherwise  interested. — No  ac- 
knowledgment heretofore  taken  to  any  deed  or  any  writing  exe- 
cuted by  a  company,  or  for  the  benefit  of  a  company,  shall  be  held 
to  be  invalid  by  reason  of  the  said  acknowledgment  having  been 
taken  by  a  notary  public  or  other  officer  duly  authorized  to  take 
acknowledgments  who,  at  the  time  of  taking  said  acknowledg- 
ment, was  a  stockholder,  an  officer,  or  both,  in  the  company  which 
executed  said  deed  or  writing,  or  for  the  benefit  of  which  said 
deed  or  writing  was  executed,  but  who  was  not  otherwise  inter- 
ested in  the  property  conveyed  or  disposed  of  by  said  deed  or 
writing;  and  such  deed  or  other  writing,  and  the  recordation  there- 
of, shall  be  valid  in  all  respects  as  if  this  section  had  been  in  force 
when  it  was  executed.  And  hereafter  any  notary  public  or  other 
officer  duly  authorized  to  take  acknowledgments  may  tfike  the 
acknowledgment  to  any  deed  or  other  writing  executed  by  a  com- 
pany, or  for  the  benefit  of  a  company,  although  he  may  be  a  stock- 
holder in  such  company:  provided,  he  is  not  also  at  the  time  such 
an  officer  of  said  company  that  would  have  to  unite  in  executing 
such  deed  or  writing,  or  is  not  otherwise  interested  in  the  property 
conveyed  or  disposed  of  thereby.  (1891-2,  p.  233;  1893-4,  p.  580; 
1902-3-4,  pp.  518,  829.) 

See  Merchants  Bank  v.  Ballou,  98  Va.  112,  32  S.  E.  481,  in  which  it 
was  held  that  section  2501b  of  Pollard's  Code  (similar  to  this  section), 
could  not  aftect  rights  which  were  rested  at  the  date  of  the  passage 
of  the  act. 

Sec.  5210.  Sequiring  notaries  to  affix  to  certificates  of  acknowl- 
edgment taken  by  them  upon  writings  which  are  admitted  to  re- 
cord, tiie  date  when  tiieir  term  of  office  shall  expire;  women  notaries 
changing  name. — Upon  every  certificate  of  acknowledgment  taken 
by  a  notary  within  this  State  to  any  writing  there  shall  be  written 
in,  or  annexed  to,  such  certificate  the  words  following:  "My  term 

of  office  expires  on  the day  of  ,"  or  words 

plainly  showing  when  the  term  of  such  notary  shall  expire. 

In  the  case  of  any  woman  duly  appointed  a  notary  public  in 
this  State  who  shall  thereafter  legally  change  her  name,  by  mar- 
riage or  otherwise,  during  her  term  of  office  as  such  notary,  such 
notary,  after  such  change  of  name  as  aforesaid,  when  taking  «c- 
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knowledxments  or  doing  other  acts  as  such  notary,  shall  -wfite  or 
have  written  or  printed  in,  or  annexed  to,  such  certificate  the  words 

following:    "I  was  commissioned  notary  as  /'or  words 

plainly  showing  the  name  in  which  such  commission  as  notary  was 
issued  to  such  woman. 

Any  notary  who  shall  fail  to  comply  with  the  foregoing  provi- 
sions of  this  section  shall  forfeit  not  less  than  five  nor  more  than 
twenty  dollars,  but  any  such  failure  shall  not  invalidate  the  cer- 
tificate of  acknowledgment.     (1901-2,  p.  147;  1910,  p.  119.) 

Sec.  6211.    Ck>nTe7ance  f rom  husband  and  wife;  effect  on  right  of 
wifow — ^When  a  husband  and  his  wife  have  signed  and  delivered  a 
writing  purporting  to  convey  any  estate,  real  or  personal,  such 
writing,  whether  admitted  to  record  or  not,  shall  operate  to  con- 
vey from  the  wife  her  right  of  dower  in  the  real  estate  embraced 
therein,  and  pass  from  her  and  her  representatives  all  right,  title 
and  interest  of  every  nature  which  at  the  date  of  such  writing  she 
may  have  in  any  estate  conveyed  thereby  as  effectually  as  if  she 
were  at  the  said  date  an  unmarried  woman.    If  the  writing  be  a 
deed  conveying  the  husband 's  land,  no  covenant  or  warranty  there- 
in on  behalf  of  the  wife  shall  operate  to  bind  her  any  further  than 
to  convey  her  interest  in  such  land,  unless  it  be  expressly  stated 
that  she  enters  into  such  covenant  or  warranty  for  the  purpose  of 
binding  herself  personally.     (Code  1887,  §  2502;  1889-90,  p.  193.) 
Revlsors'   Note. — ^ThJs  section  makes   material   changes   in   tlie   law 
as  it  existed  betore  the  revision.    Formerly,  the  writing  liad  to  be  admitted 
to  record  "as  to  tibe  husliand  as  well  as  the  wife"  in  order  to  operate  as  a 
c«mTey«ace  on  her  iMrt  (Bnlldlng  Co.  t.  Fray,  96  Va.  550,  82  S.  E.  58); 
now,  the  execntion  and  delivery  of  the  writing  is  sufficient  to  convey  all 
interest  that  she  has  in  the  property.     The  last  sentence  of  the  former 
section  as  amended  was  not  very  clear,  and  as  statutory  separate  estates 
have  been  abolished,  the  revised  section  puts  in  another  form  what  seemed 
to  be  the  intent  as  to  the  eifect  of  the  wife's  uniting  in  the  covenants  and 
warranties  in  her  husband's  deed.    It  will  be  further  observed  that  1t>e  re. 
vised  section  omits  contracts  to  convey.     The  amendment  of  1S89-90  iU' 
serting  the  provision  about  contracts  did  not  make  the  residue  of  the 
section  harmonize  with  the  provision  about  contracts,  as  it  made  the  con* 
tract  for  a  conveyance  operate  as  a  conveyance,  which  could  hardly  have 
been  intended,  unless  the  terms  of  the  contract  had  been  complied  with. 
Inasmuch  as  section  5134  makes  the  contracts  of  a  married  woman  as  obll* 
gatory  upon  her  as  the  contracts  of  a  man,  it  was  deemed  unnecessary  to 
retain  this  proviHion.     The  words  "or  any  writing  authorizing  another  to 
convey,  or  contract  to  convey  any  such  estate,"  have  also  been  stricEen 
oat,  us  this  proviaion  is  amply  taken  care  of  by  section  5215.     Formerly, 
the  section  contained  a  provision  ALJjOWINO  Such  writing  to  be  admitted 
to  record  as  to  the  husband  and  wife.     Under  section  5205,  et  seq.,  the 
clerk  is  to  admit  to  record  the  writlings  therein  mentioned  as  to  ANY 
PERSON,  which  would  Include,  of  course,  a  married  woman. 

Privy  examinations. — ^Under  Code  1849,  chapter  121,  section  4.  Code 
1860,  chapter  121,  section  4,  and  Code  1873,  chapter  117,  section  4,  it  was 
necessary  for  the  ofBcer  taking  the  acknowledgment  to  (1)  "examine  the 
wife  privily  and  apart  from  her  husband";  (2)  the  writing  must  be  fully 
explained  to  her;    (8)  she  must  acknowledge  the  same  as  her  act.  and 
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(4)  declare  that  she  had  executed  It  willingly,  and  (5)  that  she  does  not 
wish  to  retract  It;  (6)  such  privy  examination,  acknowledgment,  and 
declaration  to  be  thereupon  recorded,  etc. 

Privy  examinations  were  abolished  by  the  Code  of  1887,  section  2502, 
which  went  Into  effect  May  1,  1888;  and  by  an  act  approved  Februaiy  2d. 
1892  (Acts  1891-2,  p.  798),  taking  effect  from  its  passage,  defective  cer- 
tificates of  acknowledgments  to  deeds  of  married  women  were  cured  under 
certain  conditions. 

From  May  1,  1888,  to  time  of  present  revision. — See  vevlsors'  note 
above. 

Present  law. — The  present  Code  makes  material  changes  in  the  former 
statute,  as  to  which  see  revisors'  note  above. 

For  former  decisions  as  to  acknowledgments  by  married  women,  es- 
pecially as  to  their  examination  privily  and  apart  from  their  husbands, 
see,  as  to  act  of  1748,  Harvey  v.  Borden,  2  Wash..  156;  Nelson  v.  Har- 
wood.  3  Call  393.  As  to  act  of  1785,  chapter  62,  Currie  v.  Page,  2  Leigh 
617;  as  to  act  of  1792,  Ware  v.  Cary,  2  Call  263;  Langhorne  v.  Hobson, 
4  Leigh  224;  Tod  v.. Baylor,  Id.  508;  Bryan  v.  Stump,  8  Grat.  241,  66  Am. 
Dec.  139.  As  to  1  Rev.  Code,  chapter  99,  section  15.  Sexton  V.  Pickering, 
3  Rand.  468;  Shanks  v.  Lancaster,  5  Grat.  Ill,  50  Am.  Dec.  108;  Grove 
V.  Zumbro,  .14  Grat.  501. 

See,  generally,  Wynn  v.  Lovthan's  Adm'r,  86  Va.  964,  11  S.  E.  879; 
First  Nat.  Bank  v.  Paul,  75  Va.  600,  40  Am.  Rep.  740;  Healy  v.  Rowan,  5 
Grat.  414,  52  Am.  Dec.  94;  Rorer's  Heirs  v.  Roanoke  Nat.  Bank,  83  Va. 
610,  4  S.  E.  820;  Siter  v.  McClanachan,  2  Grat.  280;  Sewall  v.  Haymaker, 
127  U.  S.  719,  8  Sup.  Ct.  1348,  32  L.  Ed.  299;  Geil  v.  Geil,  101  Va.  773. 
46  S.  E.  325. 

As  to  certificate  showing  examination  of  wife  "privily  and  apart,"  etc., 
Harvey  v.  Pecks,  1  Munf.  518;  Scott  v.  Gibbon,  5  Munf.  90. 

As  to  the  writing  being  fully  explained  to  her,  Hairston  v.  Randolphs, 
12  Leigh  458;  Boiling  v.  Teel,  76  Va.  494;  Virginia  Coal  &  Iron  Co.  v. 
Roberson,  88  Va.  116,  13  S.  E.  350. 

As  to  her  not  wishing  to  retract.  Grove  v.  Zumbro,  14  Grat.  501. 

And  certificate  must  show  that  the  examination  and  explanation  pre- 
ceded acknowledgment,  etc.  Hockman  v.  McClanahan,  87  Va.  33,  12  S.  E. 
230,  overruled  in  Geil  v.  Geil,  101  Va.  773,  45  S.  E.  325. 

Privy  examination,  etc.,  may  take  place  after  deed  of  husband  and 
wife  has  been  first  recorded  as  to  husbana.  Langborne  v.  Hobson,  4  Leigh 
224. 

The  certificate  of  a  clerk  that  a  deed  was  acknowledged  in  court  by 
a  husband  and  wife,  and  ordered  to  be  recorded,  was  not  sufficient  to  make 
it  her  deed.    Healy  v.  Rowan,  5  Grat.  414,  52  Am.  Dec.  94. 

Officer  cannot  contradict  certificate. — Evidence  of  the  officers  who 
took  the  acknowledgment  is  inadmissible  to  contradict  the  tacts  to  which 
they  have  certified.  Harkins  v.  Forsyth,  11  Leigh  294,  and  note  thereto. 
Va.  Rep.  Anno.;  Hairston  v.  Randolphs,  12  Leigh  459;  Carper  v.  Mc- 
Dowell, 6  Grat.  237,  and  note  thereto,  Va.  Rep.  Anno.;  Johnston  v.  Slater, 
11  Grat.  321,  and  note  thereto,  Va.  Rep.  Anno.;  Taliaferro  v.  Pryor,  12 
Grat.  286;  Grove  v.  Zumbro,  14  Grat.  515;  Price  v.  Holland,  1  Pat.  &  H. 
299;  Davis  v.  Beazley,  75  Va.  493;  First  Nat.  Bank  v.  Paul,  Id.  601;  Bur- 
son  V.  Andes,  83  Va.  449,  8  S.  E.  249;  Murrell  v.  Diggs,  84  Va.  905,  6  S.  B. 
461,  10  Am.  St.  Rep.  893;  Hockman  v.  McClanahan,  87  Va.  39,  12  S.  E. 
230;  Hurst  v.  Leckie,  97  Va.  562,  24  S.  E.  464,  75  Am.  St.  Rep.  798. 

Parol  evidence  is  not  admissible  to  prove  or  disprove  the  privy  examina- 
tion of  a  wife,  or  in  any  manner  affect  the  certificate  of  such  examination. 
Fir^t  NJit.  Bank  v.  Paul,  VS  Va.  600. 

Deed  otherwise  void  can  derive  no  validity  from  privy  examination, 
acknowledgment,  etc.  Deed  void  for  duress,  see  Countz  v.  Geiger,  1  Call 
190;  deed  to  husband  void  on  account  of  coverture,. Swltzer  v.  Swltzer,  26 
Grat.  574;  void  on  account  of  infancy  of  wife,  Thomas  v.  Gammel,  6  Leigh 
9;  but  it  she  accepts  part  of  purchase- money  after  she  becomes  sui  Juris 
she  will  be  held  to  have  ratified  her  contract,  Darraugh  v.  Blackford,  84 
Va.  609,  5  S.  E.  642. 

Deed  of  partition. — Where  a  brother  and  sister  Jointly  owned  land,  exe- 
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cated  a  deed  of  partition,  in  which  their  respective  wife  and  husband 
Joined,  and  under  which  they  have  each  held  in  severalty  that  portion  as- 
signed to  them  in  the  deed  of  partition,  the  deed  of  partition  is  valid  and 
binding  on  the  parties,  although  no  acknowledgments  of  the  privy  examina- 
tion of  the  wives  are  attached.  Bryan  v.  Stump,  8  Grat.  241,  56  Am.  Dec. 
139. 

Defective  deed  may  be  good  executory  contract. — ^An  acknowledgment 
to  a  deed  by  a  married  woman  on  January  15,  1887,  which  tails  to  show 
that  she  declared  that  she  willingly  executed  the  same,  or  that  she  ac- 
knowledged said  writing  to  be  her  act,  is  void.  While  such  a  deed  may 
be  Invalid  to  pass  the  legal  title  to  the  land,  it  may  be  a  good  executory 
contract,  enforceable  In  equity.  Clinch  River  Veneer  Co.  v.  Kurth,  90 
Va.  737,  19  S.  E.  878  (overruled  in  Geil  v.  Geil,  3  01  Va.  773,  45  S.  E. 
325).  See,  also,  Virginia  Coal  &  Iron  Co.  v.  Roberson,  88  Va.  lltJ.  13 
S.  E.  350.     See,  also.  In  re  Anderson  (D.  C.),  23  Fed.  488. 

A  deed  defectively  executed  prior  to  April  4,  1877,  cannot  be  con- 
strued to  be  a  contract  charging  the  property  of  a  married  woman,  bet-ausc 
before  that  time,  during  coverture,  she  could  not  enter  into  contracts. 
Wynn  y.  Louthan's  Adm'r,  86  Va.  946,  11  S.  B.  879. 

Wbere  under  a  deed  of  marriage  settlement  a  wife  had  a  power  rf 
appointment  in  the  event  tliat  she  died  without  issue,  provided  she  exe- 
cuted the  power  by  a  writing  under  her  hand  and  seal,  and  where  bhe  after- 
wards united  with  her  husband  in  a  deed  by  which  for  valuable  consider^ 
tion  she  relinquishes  her  right  in  the  land  and  dies  without  Issue,  iield 
that  though  she  was  not  privily  examined  as  to  her  execution  of  tho  deed, 
yet  the  same  being  under  her  hand  and  seal  in  writing,  as  prescribed  by 
the  instrument  vesting  the  power  in  her,  she  thereby  destroyed  her  power 
of  appointment.     Hume  v.  Hord,  5  Grat.  374. 

Mistake  of  clerk. — Where  an  acknowledgment  of  a  wife  to  a  deed  Is  made 
in  proper  form  as  prescribed  by  Code  1873,  the  failure  of  the  clerk  in 
recording  the  deed  to  properly  transcribe  her  acknowledgment  does  not, 
as  between  the  parties  to  the  deed,  invalidate  the  deed.  Thomas  v.  Stfart's 
Ex'r,  91  Va.  694,  2  S.  E.  511. 

Lost  deed. — ^Where  a  deed  executed  by  A.  and  his  wife  was  lost  before  re- 
cordation, and  B.  executed  a  deed  reconveylng  the  land  back  to  A.,  In 
which  deed  it  was  recited  that  the  deed  from  A.  and  his  wife  to  B.  had 
been  lost,  and  he  released,  granted,  and  forever  quitclaimed  to  A.  all  claim 
in  the  land,  as  though  the  lost  deed  had  never  been  executed,  held,  that 
the  subsequent  recordation  of  the  lost  deed  carried  no  title;  that  the  title 
to  the  land  stood  in  A.  and  his  wife,  the  same  as  if  the  lost  deed  had 
never  been  executed;  and  that  A.'s  wife  and  her  children  were  entitled 
to  that  portion  of  the  land  that  she  owned  at  the  time  the  lost  deed  was 
executed.  Rorer's  Heirs  v.  Roanoke  Nat.  Bank,  83  Va.  610,  4  S.  E.  820. 
As  to  this,  see  present  statute  and  revisers'  note  above. 

Wife's  liability  for  covenants,  dc. — The  effect  of  the  amendment  to 
this  section,  which  provided  that  such  "writing  shall  not  operate  any  fur- 
ther upon  the  wife  or  her  separate  estate  by  means  of  any  covenant  or 
warranty  contained  therein,  which  Is  not  made  with  reference  to  her  sep- 
arate estate  as  a  source  of  credit,  or  If  It  relates  to  her  said  right  of  dower, 
or  to  any  estate  or  interest  conveyed  other  than  her  own,  is  not  made 
with  reference  to  her  separate  estate  as  a  source  of  credit,"  was  not  the 
enlargement  of  the  scope  of  the  statute  by  reason  of  the  married  woman's 
act,  but  a  restriction  so  as  not  to  affect  the  separate  estate  unless  the 
covenants  in  the  deed  were  made  with  reference  to  her  separate  estate  as  a 
source  of  credit.  Land  v.  Shlpp,  98  Va.  284,  33  S.  E.  393,  50  L.  R.  A 
560,  6  Va.  Law  Reg.  158. 

This  section  as  amended,  applied  In  Augusta  Nat.  Bank  v.  Beard's 
Ex'r,  100  Va.  687,  42  S.  E.  694,  citing  Justls  v.  English,  30  Grat.  579. 

The  effect  of  the  toife's  uniting  with  her  husband  in  the  conveyance 
of  his  property  Is  simply  to  relinquish  her  contingent  right  of  dowpr  In 
those  lands  conveyed.  Corr  v.  Porter,  33  Grat.  278.  If  the  wife  does 
not  unite  with  her  husband  in  a  deed  conveying  his  land,  she  Is  not  barred 
of  her  dower.     Gardner  v.  Gardner,  98  Va.  525,  36  S.  B.  985. 

Where  a  wife  unites  with  her  husband  In  a  conveyance  to  a  trustee 
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to  secure  a  debt  by  the  husband  to  his  wife,  and  subaequeiitly  the  wife 
and  husband  unite  in  a  general  warranty  deed  convoying  the  same  aud 
other  property  to  secure  certain  debts,  the  wife,  by  uniting  in  the  second 
deed,  does  not  relinquish  her  lien  given  under  the  first  deed.  Augusta 
Nat.  Bank  v.  Beard's  Bx'r,  100  Va.  687,  42  S.  E.  694. 

As  the  law  stood  in  1893,  a  deed  from  a  commissiondr  in  which 
a  married  woman  united  for  the  purpose  of  conveying  her  contingent  right 
of  dower,  but  in  which  her  husband  did  not  unite,  was  not  sutHcient  to 
convey  her  contingent  right,  although  the  deed  was  signed  and  acknowl- 
edgi'd  by  her  and  admitted  to  record  as  to  her.  And  the  fact  that  she 
has  received  the  commuted  value  of  -her  contingent  dower  right  did  not 
bar  her  from  a  claim  against  the  purchaser  after  death  of  husband.  The 
law  favors  dower,  and  will  not,  as  a  rule,  bar  it  by  anything  short  of  the 
statutory  requirements  for  that  purpose.  I^ewis  v.  Apperson,  103  Va.  624, 
49  S.  E.  624.     See  section  513S. 

The  married  woman's  act  (section  2286a  of  Pollard's  Code,  1904)  pro- 
viding that  a  married  woman  may  contract  and  be  contracted  with  in 
the  same  manner  as  If  single,  did  not  by  implication  repeal  Code  (1887) 
2602,  nor  was  it  affected  by  the  repeal  of  section  2296  of  the  Code  of 
1887,  relating  to  liability  of  separate  estates  of  married  women  for  their 
contracts.  Augusta  Nat.  Bank  v.  Beard's  Ex'r,  100  Va.  687,  42  S.  E. 
694.     See.  also,  Dunn  v.  Stowers,  104  Va.  290,  61  S.  E.  366. 

For  present  married  women's  statutes,  see  chapter  207. 
/    Oenemlly,— For  act  validating  conveyance  of  lands  made  under  power 
of  attorney  by  married  woman  Jointly  with  her  husband,  see  section  2298b 
of  Pollard's  Code   (1904). 

As  to  passing  title  when  wife  is  Insane,  see  section  6346. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 73,  sections  4,  6. 

Sec.  6212.  Where  ori^al  is  lost  how  copy  admitted  to  record; 
yrhen  copies  of  certain  writings  recorded  in  conrts,  etc.,  of  Wert 
Virginia. — If  it  be  proper  for  such  writing  to  be  admitted  to  record 
in  the  court  of  another  county  or  corporation,  and  the  same,  before 
being  so  admitted  to  record  in  the  court  last  mentioned,  be  lost 
or  mislaid,  on  affidavit  of  this  fact,  such  court,  or  the  clerk  there- 
of, may  admit  to  record  a  copy  of  such  writing  from  the  records  of 
another  court,  certified  by  its  clerk;  and  the  copy  so  admitted 
shall  have  the  same  effect  as  if  the  original  had  been  admitted  to 
record  at  the  time  the  copy  was  admitted.  And  in  any  case  where 
any  such  writing  shall  have  been  duly  admitted  to  record,  before 
the  formation  of  the  State  of  West  Virginia,  in  any  county  or  cor- 
poration now  within  the  limits  of  that  State,  and  such  writing,  after 
diligent  search  therefor,  cannot  he  found,  upon  affidavit  of  that 
fact  by  any  party  in  interest,  his  agent,  or  attorney,  any  court  of 
this  State,  in  which  or  the  clerk's  office  of  which  the  original  might 
be  recorded,  or  the  clerk  of  any  such  court,  may  admit  to  record  a 
copy  of  such  writing  from  the  records  of  the  court  of  West  Vir- 
ginia, or  the  clerk's  office  of  such  court  wherein  the  same  is  re- 
corded, duly  certified  by  the  clerk  thereof,  under  the  seal  of  the 
said  court ;  and  the  admission  to  record  of  such  copy  shall  have  the 
same  effect  as  the  admission  to  record  of  the  original.    (Code  1887, 

§  2506.) 

Where  the  records  kept  in  the  clerk's  office  of  a  court  have  been  de- 
stroyed by  fire,  and  a  paper  purporting  to.  be  an  official  copy  of  a  will  re- 
corded therein  is  certified  to  by  former  clerk  of  the  court,  and  has  been 
admitted  to  record  under  Acts  February  19,  1840  (see  Acts,  chapter  66, 
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p.  47 ) ,  the  act  of  the  clerk  admitting  the  paper  to  record  Is  conclusive 
as  to  whether  the  paper  is  what  it  purports  to  be;  and  evidence  that  the 
paper  was  not  certified  by  the  cleric  whose  name  Is  signed  thereto,  but 
by  some  one  not  authorized  to  make  the  certificate,  Is  not  admissible  in 
a  collateral  proceeding.     Taliaferro  v.  Pryor,  12  Grat.  277. 

Lien  on  land  when  Monroe  county  was  a  part  of  Virginia  and  Judg- 
ment obtained  there  and  certified  to  Bath  county  continued  a  lien  in  Bath 
county  although  Monroe  county  was  a  part  of  West  Virginia.  Gate  wood's 
Admr.  t.  Goode,  23  Grat.  880. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 73,  section  8. 

Sec.  6213.  Writings  not  duly  acknowledged,  how  copied  for  prea- 
ermtioiL — If  any  writing  which  it  is  lawful  for  a  clerk  to  admit  to 
record,  on  proper  acknowledgment  or  proof,  has  been  or  shall  be 
lodged  in  his  office,  and  has  remained  or  shall  remain  therein  six 
months  without  being  acknowledged  or  proved,  so  that  it  can  be 
duly  admitted  to  record,  the  clerk  shall,  for  the  preservation  there- 
of, when  required  by  any  person  interested,  copy  the  same  in  a 
book  separate  from  those  in  which  writings  so  admitted  are  re- 
corded, and  keep  an  index  to  such  book,  as  in  the  case  of  writings 
duly  admitted  to  record.     (Code  1887,  §  2508.) 

Sec.  6214.  Cleito  to  admit  to  record  rosters  of  camps  of  Oonfed- 
erate  reterans. — The  el«rk  of  the  corporation  court  of  any  city  or 
the  circuit  court  of  any  county,  when  requested  so  to  do  by  the 
duly  organized  camp  of  Confederate  veterans  located  in  said  city 
or  county,  shall  admit  to  record  in  the  clerk's  office  of  said  city  or 
county  a  .ull  and  complete  roster  of  said  camp,  giving  the  names 
of  the  members  of  said  camp  from  its  begiiming,  and  the  company, 
regiment  and  battalion  or  battery  to  which  each  member  belonged ; 
also  to  record  the  name  or  names  of  such  former  residents  of  said 
city  or  cotmty  as  enlisted  or  served  in  the  Confederate  army  or 
navy  in  another  State  or  county,  or  who  served  in  said  army  or 
navy  and  died  either  in  said  service  or  since,  stating  in  each  case 
the  rank,  company,  regiment  or  other  service  of  such  person  ot 
persons,  which  said  roster  or  other  list  of  names  shall  be  duly  certi- 
fied as  being  correct  by  the  commander  of  said  camp,  by  direction 
of  the  camp,  with  the  seal  thereof  affixed,  duly  attested  by  the 
adjutant.  No  fee  shall  be  allowed  or  paid  to  the  clerk  for  his  ser- 
vices.    (1910,  p.  392.) 

Sec.  6215.  Appointment  of  attorney  in  fact  by  married  woman; 
effect  of  writing  executed  by  such  attorney. — ^A  married  woman, 
whether  a  resident  of  this  State  or  not,  may,  in  conjunction  with 
her  husband,  by  power  of  attorney  duly  executed,  acknowledged, 
and  certified,  as  to  each  of  them,  as  prescribed  in  section  fifty-two 
hundred  and  five  or  fifty-two  hundred  and  six,  appoint  an  attorney 
in  fact,  for  her,  and  in  her  name,  to  execute  and  acknowledge  for 
record,  any  deed  or  other  writing  which  she  might  execute  and 
acknowledge  in  conjunction  with  her  husband;  and  every  deed  or 
other  writing  so  executed  and  acknowledged  by  such  attorney  in 
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fact  (in  pursuance  of  said  power  of  attorney  while  the  same  re- 
mains in  force),  shall  be  valid  and  effectual,  in  all  respects,  to 
convey  the  interest  and  title  of  such  married  woman  in  and  to 
the  real  estate  thereby  conveyed,  and  to  bar  her  right  of  dower 
therein.     (Code  1887,  §  2509.) 

Rovlsors'  Note. — This  section  now  confoims  to  section  6211. 

Sec.  6216.  Partition,  and  recovery,  of  land,  and  assigmuegit  of 
dower,  to  be  recorded,  and  indexed. — The  clerk  of  the  court  where- 
in there  is  any  partition  of,  or  assignment  of  dower  in,  land  under 
any  order,  or  any  recovery  of  land  under  judgment  or  decree,  shall 
transmit  to  the  clerk  of  the  court  of  each  county  or  corporation 
wherein  such  land  is,  or  if  the  land  lies  within  the  corporate  limits 
of  the  city  of  Richmond,  to  the  clerk  of  the  Chancery  Court  of  the 
said  city,  a  copy  of  such  order,  judgment,  or  decree,  and  of  sach 
partition  or  assignment,  and  of  the  order  confirming  the  same,  and 
along  therewith  such  description  of  the  land  as  may  appear  in 
the  papers  of  the  cause.  And  the  clerk  of  the  court  of  such  county 
or  corporation,  or  of  the  said  chancery  court,  as  the  case  may  be, 
shall  record  the  same  in  his  deed  book,  and  index  it  in  the  name  of 
the  person  who  had  the  land  before,  and  also  in  the  name  of  the 
person  who  became  entitled  under  such  partition,  assignment,  or 
recovery.    (Code  1887,  §  2510.) 

A  decree  In  a  suit  brought  by  a  judgment  creditor  against  his  debtor 
establishing  a  lost  deed  by  which  land  had  been  conveyed  to  the  debtor, 
and  to  enforce  his  judgment  against  the  land,  is  a  decree  for  the  recovery 
of  land?  within  this  section.  Cllnchfleld  Coal  Corporation  v.  Stelnman, 
213  Fed.  657. 

The  index  is  as  much  a  part  of  the  record  as  the  decree  itself.  Cllnch- 
fleld Coal  Corp.  v.  Stelnman,  213  Fed.  557. 

The  more  common  signification  of  "recovery"  Is  the  final  adjudication 
that  (he  title  or  right  of  possession  was  before  acquired,  and  of  right  be- 
longs, by  virtue  of  the  previous  acquisition,  to  the  party  In  whose  favor 
the  decree  is  made.    Cllnchfield  Coal  Corp.  v.  Stelnman,  213  Fed.  557. 

An  index  of  a  recovery  under  this  section  as  follows:  "Fleming, 
Philip  and  wife  v.  (Decree)  James  A.  Collier,  page  No.  19,"  "Collier  James 
A.  from  deed  P.  Fleming,  page  No.  19,"  held  sufficient  under  this  section. 
Cllnchfield  Coal  Corp.  v.  Stelnman,  213  Fed.  557. 

A  decree  of  partition  vests  the  legal  title.     See  section  5282. 

Sec.  5217.  How  city  or  town  lota  laid  out;  plat. — Hereafter  every 
owner  or  proprietor  of  any  tract  of  land  who  has  heretofore  sub- 
divided or  shall  hereafter  sub-divide  the  same  into  three  or  more 
parts  for  the  purpose  of  laying  out  any  town  or  city,  or  any  addi- 
tion thereto,  or  any  part  thereof  or  suburban  lots,  shall  cause  a 
plat  of  such  sub-division  with  references  to  known  or  permanent 
monuments  to  be  made,  which  shall  accurately  describe  all  the  sub- 
divisions of  such  tracts  or  parcels  of  lands,  and  giving  the  dimen- 
sions and  length  and  breadth  thereof  and  the  breadth  and  courses 
of  all  the  streets  and  alleys  established  therein.  Descriptions  of 
lots  or  parcels  of  lands  in  such  sub-divisions,  according  to  the  num- 
ber and  designation  thereof  on  said  plat,  contained  in  conveyances 
or  for  the  purpose  of  taxation  and  copies  of  such  plats  or  extracts 
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therefrom,  properly  attested  by  the  clerk  in  whose  office  said  plats 
are  recorded,  shall  have  the  same  force  and  effect  as  evidence  that 
copies  of  deeds  now  have,  and  shall  be  deemed  good  and  valid  for 
all  intents  and  purposes.     (1887-8,  p.  553.) 

Revisors'  Note. — ^For  an  act  relating  to  cities  of  not  less  tban  60,000 
nor  more  tban  110,000  inhabitants,  see  Acte  1918,  p.  765. 

Sec.  6218.  What  plat  to  contain;  acknowledgment;  recordation. — 

Every  such  plat  shall  contain  a  statement  to  the  effect  that  the 
above  or  foregoing  sub-division  of  (here  insert  a  correct  descrip- 
tion of  the  land  or  parcel  sub-divided)  as  appears  in  this  plat  is 
with  the  free  consent  and  in  accordance  with  the  desire  of  the 
andersigned  owners  and  proprietors,  which  shall  be  signed  by  the 
owners  and  proprietors  and  shall  be  duly  acknowledged  before 
some  officer  authorized  to  take  acknowledgments  of  deeds,  and 
when  thus  executed  and  acknowledged  said  plat  shall  be  filed  for 
record  and  be  recorded  in  the  office  of  the  clerk  of  the  proper  county 
or  corporation  court.     (Id.) 

Sec.  6219.  Effect  of  recording  plat. — The  acknowledgment  and 
recording  of  such  plat  shall  operate  to  create  a  public  easement  or 
right  of  passage  over  such  portion  of  the  premises  platted  as  is 
on  such  plat  set  apart  for  streets  or  other  public  use,  and  shall  be 
equivalent  to  a  deed  in  fee  simple  to  such  portion  thereof  as  is 
therein  dedicated  to  charitable,  religious,  or  educational  purposes; 
but  nothing  herein  contained  shall  prevent  the  persons  who  .set 
apart  such  lands  for  streets  and  alleys,  their  heirs  and  assigns, 
where  otherwise  they  have  the  right  and  power  to  erect,  put  down, 
and  maintain  gas,  water,  and  electric  works,  pipes,  wires,  and  fix- 
tures to  erect,  put  down,  and  maintain  the  same  along  or  under 
the  portions  so  set  apart.  They  shall  not,  however,  obstruct  or 
hinder  passage  over  such  streets  or  alleys  further  than  is  reason- 
ably necessary  while  laying  down,  erecting,  or  repairing  such 
works,  pipes,  wires,  and  fixtures.     (Id.;  1889-90,  p.  35.) 

Extent  and  effect  of  dedication. — Purchasers  of  lots  shown  on  a  plat 
recorded  under  this  section  acquire  vested  easements  In  all  the  streets  and 
alleys  laid  out  and  designated  on  the  plat  and  may  force  dedication  there- 
of. Sipe  V.  Alley,  117  Va.  819,  86  S.  E.  122.  Editorial  comment,  1  Va. 
L.  R.  N.  S.  547. 

When  the  intention  of  the  owner  of  land  to  dedicate  it  to  a  public 
street  has  been  unequivocally  manifested  and  there  has  been  an  acceptance 
by  competent  authority,  the  dedication  is  complete;  and  when  it  is  com- 
plete it  is  irrevocable.  Basic  City  v.  Bell,  114  Va.  157,  76  S.  E.  336,  18 
Va.  T^.  Reg.  733  and  note. 

While  streets  of  an  incorporated  city  or  town  dedicated  under  this 
section  may  thereby  become  public  highways  without  any  acceptance  by 
the  public,  they  do  not  become  county  roads  until  accepted  or  established 
as  such  by  the  county  court.  Port  Norfolk  Land  Co.  t.  Portsmouth  St. 
Ry.  Co.,  5  Va.  Law  Reg.  477. 

The  act  from  which  this,  the  two  preceding  and  the  three  following 
sections  were  taken  cannot  be  construed  to  prohibit  the  creation  of  new 
or  additional  ways  or  easements  not  shown  on  the  original  plat.  The 
manifest  purpose  and  policy  is  to  prevent  a  diminution  of  the  public  uses 
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and  conveniences  guaranteed  In  the  original  plan  of  subdivision.     Daniel 
V.  Doughty,   120   Va.   853,   92  S.  E.   848. 

Bridge  on  property. — Where  a  plat  of  lots  showing  streets,  alleys,  etc., 
and  a  bridge  over  a  river  connecting  the  lots  with  an  adjacent  town  has 
been  recorded  as  provided  by  this  section,  and  lots  have  been  sold  with 
reference  to  the  plat,  and  purchasers  have  relied  upon  the  use  of  the 
bridge  in  purchasing,  and  it  has  been  thrown  open  to  the  public  the  law 
implies  a  grant  of  the  bridge  as  an  easement  to  the  property  conveyed 
Oney  v.  West  Buena  Vista  Land  Co.,  104  Va.  580,  52  S.  B.  34a. 

Streets  and  alleys  not  opened. — Though  a  plat  may  be  admitted  to 
record  and  constitute  a  dedication,  yet  it  it  is  never  acted  upon  by  open- 
ing the  streets  and  alleys  it  would  be,  so  far  as  the  streets  and  alleys  are 
concerned,  inchoate  merely  and  may  be  abrogated  by  subsequent  events. 
Chambers  v.  Roanoke  I.  Ass'n,  111  Va.  254,  68  S;  E.  980. 

Fee  in  streets. — Upon  the  recordation  of  a  plat  in  the  manner  pre- 
scribed by  this  section,  the  fee  in  the  streets  marked  thereon  r>;i<uiin  in  the 
dedicator,  and  purchasers  of  abutting  lots  acquire  title  to  the  middle  of 
the  street,  subject  in  both  cases  to  a  right  of  passage  in  the  public.  Cot- 
trell  Real  Estate,  Ins.  &  Loan  Co.  v.  Hampton  Roads  Ry.  &  Electric  Co., 
7  Va.  Law  Reg.  476,  Circuit  Court  of  Warwick  Co. 

Easements  and  additional  burdens. — ^The  primary  purpose  of  a  county 
road  being  a  right  of  passage,  an  electric  passenger  railway,  conducted 
solely  for  that  purpose,  uses  the  highway  for  a  purpose  only  promotive 
of  the  object  of  its  original  dedication,  and  is  not  an  additional  burden 
thereon.  Cottrell  Real  Estate,  Ins.  &  Loan  Co.  v.  Hampton  Roads  Ry. 
&  Electric  Co.,  7  Va.  Law  Reg.  476. 

While  a  local  street  railroad  in  such  streets  is  not  an  additional  ser- 
vitude, a  railway  through  such  streets,  extending  from  a  neighboring  cit; 
or  town  more  than  twenty  miles  distant,  passing  through  three  counties, 
having  the  right  to  transport  freight,  passengers,  and  baggage,  must  be 
classed  as  a  commercial  railroad,  and  is  an  additional  servitude  on  such 
streets,  for  which  the  owner  of  the  fee  is  entitled  to  compensation.  Port 
Norfolk  Land  Co.  v.  Portsmouth  St.  Ry.  Co.,  5  Va.  L.  Reg.  477. 

The  mere  dedication  of  certain  rights  of  way  marked  "street"  on  a 
recorded  plat  will  not  subject  such  rights  of  way  t6  all  the  easements  of 
streets  in  cities  and  towns,  unless  public  necessity  requires  it.  Cottrell 
Real  Estate  &  Ins.  Co.  v.  Hampton  Roads  Ry.  &  Electric  Co.,  7  Va.  Law 
Reg.  476,  Circuit  Court  of  Warwick  Co. 

A  street  railroad  company  has  no  right  to  occupy  such  streets  with 
its  tracks  solely  by  virtue  of  authority  in  its  charter  thus  to  occupy  county 
roads,  subject  to  such  conditions,  limitations,  and  restrictions  as  may  be 
.  imposed  by  the  county  court  of  the  county  whose  road  is  used.     Port  Nor- 
folk Land  Co.  v.  Portsmouth  St.  Ry.  Co.,  5  Va.  Law  Reg.  477. 

Repairs  to  property. — The  grantor  or  dedicator  of  an  easement  Is 
generally  under  no  obligation  to  make  repairs.  This  duty  rests  upon  those 
who  use  the  easement.  Oney  v.  West  Buena  Vista  Land  Co.,  104  Va.  680, 
52  S.  E.  343. 

Discontlnaance,  vacation  or  abandonment  of  easement.^ — ^The  burden 
of  showing  a  discontinuance,  vacation  or  abandonment  of  a  street  which 
has  been  dedicated  to  the  public  is  upon  the  party  who  asserts  it.  Basic 
City  V.  Bell,  114  Va.  157,  76  S.  E.  336,  18  Va.  L.  Reg.  733  and  note.  For 
discussion  of  the  effect  of  non-use  of  a  dedicated  street,  see  this  case. 

When  a  street  has  been  dedicated  the  burden  of  showing  an  abandon- 
ment is  upon  the  party  who  asserts  it.  Sipe  v.  Alley,  117  Va.  819,  86  S.  B. 
122.  Editorial  comment,  1  Va.  L.  R.  N.  S.  547.  For  what  constitutes 
abandonment,  see  this  case. 

The  failure  of  lot  owners  who  are  entitled  to  the  use  of  a  bridge  as  an 
easement  to  their  lots  to  keep  the  bridge  in  repair  for  an  unreasonable 
length  of  time  will  amount  to  an  abandonment  of  the  easement.  Oney 
V.  Buena  Vista  Land  Co.,  104  Va.  580,  62  S.  E.  343.  See  this  case  as  to 
when  the  users  will  be  given  a  reasonable  time  to  repair. 

Sec.  5220.  Alteration  and  vacation  of  streets. — Streets  and  alleys 
so  platted  and  laid  out,  or  which  have  been  platted  or  laid  out  nn- 
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der  any  plat  heretofore  recorded,  may  be  altered  or  vacated  in 
the  manner  provided  by  law  for  the  alteration  or  discontinuance 
of  highways.     (1887-8,  p.  553.) 

See.  5221.  How  plat  vacated  in  whole  or  in  part;  enclosiiig  streets, 
alleys,  etc. — Any  such  plat  may  be  vacated  by  the  proprietors  there- 
of at  any  time  before  the  sale  of  any  lot  therein  by  a  written  instru- 
ment, declaring  the  same  to  be  vacated,  duly  executed,  acknowl- 
edged or  proved  and  recorded  in  the  same  office  with  the  plat  to 
be  vacated,  and  the  execution  and  recording  of  such  writing  shall 
operate  to  destroy  the  force  and  effect  of  the  recording  of  the  plat 
80  vacated  and  to  divest  all  public  rights  in  the  streets,  alleys,  com- 
mons, and  public  grounds  laid  out  or  described  in  such  plat.  And  in 
cases  where  any  lots  have  been  sold  the  plat  may  be  vacated  as 
herein  provided  by  all  the  owners  of  lots  in  such  plat  joining  in 
the  execution  of  the  writing  vacating  the  same. 

Any  part  of  a  plat  may  be  vacated  under  the  provisions  and  sub- 
ject to  the  conditions  of  this  and  the  preceding  section,  if  such  va- 
cating does  not  abridge  or  destroy  any  of  the  rights  or  privileges 
of  other  proprietors  in  said  plat ;  but  nothing  contained  in  this 
section  shall  authorize  the  closing  or  obstructing  of  any  public 
highways  laid  out  according  to  law.  When  any  part  of  a  plat  shall 
be  vacated  as  aforesaid  the  proprietors  of  the  adjacent  lots  may 
enclose  the  streets,  alleys,  and  public  grounds  adjoining  said  lots, 
or  make  such  other  disposition  of  the  same  as  may  be  provided  in 
the  instrument  vacating  the  same,  and  the  title  to  the  same  shall 
be  transferred  or  vest  accordingly.     (Id.) 

Sec.  5222.  Clerk  to  mark  plat  vacated. — The  clerk  of  the  circuit 
court  of  the  county  or  corporation  court  of  the  city  in  whose  office 
the  plats  aforesaid  are  recorded  shall  write  in  plain  legible  letters 
across  that  part  of  said  plat  so  vacated  the  word  "vacated,"  and 
ihb  make  a  reference  on  the  same  to  the  volume  and  page  in  which 
the  said  instrument  of  vacation  is  recorded.    (Id.) 

Sec.  5223.  Power  appointing  an  agent  to  conduct  a  mercantile 
business  to  be  in  writing  and  recorded;  a  copy  to  be  posted  conspic 
Qonsly  in  tlie  place  of  business. — When  any  person,  partnership,  or 
corporation  shall  appoint  an  agent  to  conduct  a  mercantile  business, 
such  agent  shall  be  conclusively  presumed  to  have  the  right  to  bay 
and  sell  upon  a  credit  and  to  do  any  and  all  acts  in  the  conduct  of 
such  business  that  his  principal  could  do,  unless  bis  appointment 
shall  be  in  writing,  duly  acknowledged,  setting  forth  fully  the 
restrictions  upon  his  powers,  and  recorded  in  the  deed  book  in  the 
clerk's  office  of  the  county  or  corporation  in  which  such  business 
is  conducted,  and  unless  a  copy  of  such  power  be  conspicuously 
posted  in  the  place  of  business  conducted  by  such  agent.  (1897-8, 
p.  IW.) 

See.  6224.  If  factor,  agent,  etc.,  who  is  a  trader,  fail  to  disclose 
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name  of  principal  or  partner,  or  do  business  in  his  own  name,  prop- 
erty used  in  such  business  liable  for  his  debts;  exception.^-If  any 
person  transact  business  as  a  trader,  with  the  addition  of  the 
words  "factor,"  "agent,"  "and  company,"  or  "and  eo.,"  and  fail 
to  disclose  the  name  of  his  principal  or  partner  by  a  sign  in  letters 
easy  to  be  read,  placed  conspicuously  at  the  house  wherein  such 
business  is  transacted,  and  also  by  a  notice  published  for  two 
weeks  in  a  newspaper  (if  any)  printed  in  the  city,  town  or  county 
wherein  the  same  is  transacted;  or  if  any  person  transact  such 
business  in  his  own  name,  without  any  such  addition ;  all  the  prop- 
erty, stock,  and  choses  in  action  acquired  or  used  in  such  busi- 
ness shall,  as  to  the  creditors  of  any  such  person,  be  liable  for  the 
debts  of  such  person.  This  section  shall  not  apply  to  a  person 
transacting  such  business  under  a  license  to  him  as  an  auctioneer  or 
commission  merchant.    (Code  1887,  §  2877.) 

Knowledge. — Knowledge  or  want  of  knowledge  on  the  part  of  the 
creditor  of  the  principal  does  not  affect  the  application  of  the  statute. 
Hogo  V.  Turner.  96  Va.  624,  32  S.  E.  291,  overruling  Trevtlian  v.  Powell, 
18B6,  1  Quarterly  Law  J.  257.  See  note  upon  this  case,  4  Va.  Law  Reg. 
847.     See,  also,  discussion  2  Va.  Law  Reg.  878. 

Consignments. — Personal  property  consigned  to  trader  under  unre- 
corded written  contract,  or  left  with  him  for  sale  in  the  course  of  his  busi- 
ness, under  verbal  instruction  from  the  owner,  is  "property  used  In  such 
business,"  within  the  meaning  of  this  section,  and  is  liable  for  the  debts 
of  such  trader.  But  personal  property  stored  with  such  person,  with  no 
power  of  sale,  and  oflRce  furniture  rented  with  the  building,  are  not  so 
liable.  Edmunds  v.  Hobbie  Piano  Co.,  97  Va.  588,  34  S.  E.  472.  See  note 
upon  this  case,  5  Va.  Law  Reg.  632. 

Bill  of  sale. — The  second  clause  of  this  section  Is  not  qualified  by  sec- 
tion 5194,  and  the  "property,  etc.,  used  in  such  business"  is  liable  for  the 
payment  of  the  trader's  debts  notwithstanding  a  bill  of  sale  thereof  may 
be  recorded  as  provided  by  said  section  5194.  Partlow  v.  Llckliter,  100 
Va.  631,  42  S.  E.  671.  The  present  revision  makes  statutory  this  deci- 
sion.    See  section  5194  and  revisors'  note  thereunder. 

Pnbllcatlon. — ^A  partnership  in  Richmond  employed  P.  to  carry  on  a 
business  in  Lynchburg  under  the  style  of  "P.,  Agent  for  J.  S.  K.,"  the 
name  of  one  of  the  partners.  The  provisions  of  the  statute  were  com- 
plied with.  In  1850  some  of  the  partners  retired,  but  the  firm  wa?  con- 
tinued under  different  name,  new  partners  being  admitted,  J.  S.  K.  con- 
tinuing to  be  a  partner.  Held,  that  no  new  publication  was  necessary  &8 
to  the  agency  In  Lynchburg.    Farmers  Bank  v.  Kent,  16  Grat.  257. 

Silent  partners. — Does  not  apply  to  an  avowed  partnership  of  two  or 
more  persons  doing  business  under  a  name  which  shows  that  it  is  In  fact  a 
partnership,  and  discloses  full  names  of  at  least  two  of  the  partners.  If 
there  are  other  partners  "whose  names  are  not  thus  disclosed,  they  will  be 
liable  as  general  partners  when  avowed  or  discovered.  National  Bank  v. 
Crlngan,  91  Va.  347,  21  S.  B.  820. 

Married  woman. — It  seems  that  a  married  woman  was  entitled  to  have 
the  assets  of  the  concerns  in  which  she  was  engaged  applied  to  the  pay- 
ment of  the  debts  of  those  concerns  in  exoneration  of  her  separate  estate, 
and  will  not  be  deprived  of  that  right  by  any  fraud  of  her  husband  in 
trading  in  his  name  as  agent  without  disclosing  the  name  of  his  prin- 
cipal. Penn  v.  Whitehead,  17  Grat.  503,  94  Am.  Dec.  478.  But  see  Hoge 
V.  Turner,  96  Va.  624,  32  S.  E.  291. 

Burden  of  proof. — In  order  to  bring  this  particular  case  within  the 
statute  the  burden  was  on  the  attacking  creditor  to  prove  that  M.  trans- 
acted business  as  a  trader  in  his  own  name  after  sale.  Benjamin  v.  Mad- 
den, 94  Va.  71.  26  S.  E.  392. 

Trustee  In  bankruptcy  of  merchant  doing  business  in  his  own  name 
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takes  title  to  all  the  stock  in  his  store,  including  goods  held  by  him  on 
consignment,  to  which  he  did  not  have  title  as  between  himself  and  con- 
signor. '  Chesapeake  Shoe  Co.  v.  Seldner,  122  Fed.  593,  58  C.  0.  A.  261. 

GeiieraUr. — Cited  17  Va.  Law  Reg.  793;  Oglesby  Co.  t.  Lindsay,  113 
Va.  767,  72  S.  E.  672. 

Se*  article  on  "Scope  of  Trader's  Act,"  13  Va.  Law  Reg.  172. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 100,  section  13. 

Sec.  5225.  Contiimiiig  in  force  acts  establishing  Torrens  syBtem. 
—The  act  entitled  "An  act  to  provide  for  the  settlement,  regis- 
tration, transfer,  and  assurance  of  titles  to  land,  and  to  establish 
courts  of  land  registration,  with  jurisdiction"  for  said  purposes,  and 
to  make  uniform  the  laws  of  the  States  enacting  the  same,"  ap- 
proved February  twenty-fourth,  nineteen  hundred  and  sixteen,  as 
amended  by  an  act  approved  March  twentieth,  nineteen  hundred 
and  sixteen,  is  continued  in  force.     (1916,  pp.  70,  558.) 

Rerlsors'  Note. — Section  80  of  the  Torrens  act  was  aimeiided  in  1918 
(Acts  1918,  p.  629). 

See  2  Va.  L.  Reg.  N.  S.  1,  760. 
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6227.  Who  may  make  a  will. 

6228.  Who  may  not.  6241. 
5229.  Mode  of  ezecuting  will  pre- 
scribed.                                         6242. 

6230.  When  execution  of  appoint- 

ment by  will  valid. 

6231.  Will   of   personal   estate     of       6243. 

soIdierB,  etc.,  and  non-resi- 
dents. 6244. 

6232.  Revocation  of  wills  by  mar-      6246. 

rlage.  B246. 

6233.  Revocation    of   wills   gener- 
ally. 

6234.  Revival  of  wills  after  revo- 
catton.  6247. 

6236.  Effect  of  subsequent  convey- 
ance on  wUl.  '6248. 

6236.  Will  to  be  construed  aa  tt 

made  Just  before  testator's      5249. 
death. 

6237.  When  advancement  deemed 

satisfaction  of  devise  or  be- 
quest. 

5238.  When   issue   of    devisee   or 
legatee  to  take  estate. 

6239.  How  devises  that  fall,  etc.,      6260. 
to  pass. 


Devises  in  general  terms; 
how  construed. 

Extent,  and  operation  of 
devises  and  bequests. 

Provision  for  pretermitted 
children  where  no  child  liv- 
ing when  will  made. 

Provision,  where  child  living 
when  will  made. 

Creditors  also  competent. 

Also  executors. 

On  what  wills  preceding  sec- 
tions of  this  chapter  to  op- 
erate; when  re-executed 
wills  deemed  to  be  made. 

Jurisdiction  of  probate  of 
wills. 

Appointment  of  curator; 
when  made;  his  duties. 

Probate  of  wills,  the  appoint- 
ment of  appraisers  of  the 
estates  of  decedents,  and 
the  appointment  and  quali- 
fication of  personal  repre- 
sentatives and  curators,  by 
the  clerks  of  circuit  courts 

How  production  of  will 
compelled. 
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6251.  Probate     of     copy     ot    will 

proved  without  the  State; 
to  what  extent  admitted  to 
probate. 

6252.  When  deposition  of  witness 

may  be  taken  and  read  on 
probate  of  will. 

6263.  Person  offering  will  for  pro- 

bate may  have  persons  in- 
terested cited  to  appear. 

6264.  Circuit       and       corporation 

courts  may  do  same. 

6265.  Process  against  persons  in- 

terested; guardian  ad  litems 

6266.  When  court  to  hear  motion. 

6267.  Court  may  require  all  testa- 
.  mentary  papers  to  be  pro- 
duced; trial  by  lury;  Judg- 
ment. 

5268.  Effect  of  judgment. 


Bee 

6259.  Motion  for  probate  may  be 

ex  parte;  when  and  by 
whom  suit  may  be  brought 
in  such  case  to  Impeach  or 
establish  will. 

6260.  Saving  in  favor  of  Infants 
and  non-residents. 

6261.  What   may   be   admitted  as 

evidence  on  trial  by  jury. 

5262.  Wills  to  be  recorded;  provi- 
sion for  recording  copies; 
effect  of  recordation;  clerk 
to  index  wills. 

6263.  To  protect  the  title  of  a  bona 
flde  purchaser  of  real  estate 
for  value  from  the  heir  at 
law  ot  a  decedent  against  a 
devise  of  the  'said  real  es- 
tate without  notice  to  sucb 
purchaser. 


Sec.  1S3I26.  Construction  of  word  "will." — ^Except  where  it  would 
be  inconsistent  with  the  manifest  intent  of  the  legislature,  the 
word  "will"  shall  extend  to  a  testament,  and  to  a  codicil,  and  to 
an  appointment  by  will,  or  by  writing  in  the  nature  of  a  will,  in 
exercise  of  a  power;  and  also  to  any  other  testamentary  disposi- 
tion.    (Code  1887,  §  2511.) 

This  chapter  Is,  in  the  main,  taken  from  the  Statute  of  Wills,  32 
Hen.  VIII,  chapter  1,  explained  by  34  Hen.  VIII,  chapter  6,  and  the  Statute 
of  Frauds  and  Perjuries,  29  Car.  II,  chapter  3.  See  4  Mln.  (3d  Ed.)  90-92; 
2    Mln.    {i(h.  Ed.)    1000-1002. 

For  monographic  note  on  Wills,  see  Hughes  v.  Hughes'  Ex'r,  2  Munt. 
209,  Va.  Rep.  Anno.;  on  Legacies  and  Devises,  Early  v.  Early,  Oilmer  124, 
Va.  Rep.  Anno. 

Sec.  5227.  Who  may  make  a  wilL — Every  person  not  prohibited 
by  the  following  section  may,  by  will,  dispose  of  any  estate  to 
which  he  shall  be  entitled,  at  his  death,  and  which,  if  not  so  dis- 
posed of,  would  devolve  upon  his  heirs,  personal  representative,  or 
next  of  kin.  The  power  hereby  given  shall  extend  to  any  estate, 
right,  or  interest  to  which  the  testator  may  be  entitled  at  his 
death,  notwithstanding  he  may  become  so  entitled  subsequently  to 
the  execution  of  the  will.    (Code  1887,  §  2512.) 

Married  women. — In  West  v.  West's  Bx'rs,  3  Rand.  373,  It  was  de- 
cided that  a  married  woman  having  an  equitable  separate  estate  in  fee 
could  not  dispose  of  it  by  will  unless  the  power  to  make  such  disposi-  ■ 
tion  was  expressly  conferred  by  the  instrument  creating  the  estate.  This 
case  was  adhered  to  until  the  general  revision  of  1849,  the  rule  of  West  v. 
West  was  changed  so  as  to  allow  a  married  woman  to  dispose  of  her 
separate  equitable  estate  fee  by  will.  This  provision  was  carried  without 
change  into  the  Code  of  1887,  section  2613.  The  eftect  of  this  was  to 
give  the  married  woman  the  right  to  dispose  of  her  equitable  separate 
fee  by  will,  if  not  expressly  or  impliedly  restricted  by  the  instrument 
creating  the  estate.  Justis  v.  English,  30  Grat.  571;  2  Va.  Law  Reg.  530; 
Chapman  v.  Price,  83  Va.  392,  11  S.  E.  879;  Kiracofe  v.  Klracofe,  93  Va. 
691,  26  S.  K.  601;  Andes  v.  Roler,  98  Va.  622,  37  S.  B.  297;  Hutchihgs  v. 
Cora.  Bank,  91  Va.  68,  20  S.  B.  950;  DiUard  v.  Dillard's  Elx'rs,  2  Va.  Dec. 
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28.  21  S.  E.  B69.  By  Acts  1899-00,  p.  753,  section  261?  was  amended  by 
striking  out  the  provision  as  to  married  women.  The  present  revision  (see 
section  6134)  makes  statutory  the  decision  In  Chapman  ▼.  Price,  above 
cited. 

A  married  woman  dying  in  1899  could  not  by  will  dispose  of  prop- 
erty acquired  under  section  1  of  the  Smith  act  (1876-7,  p.  333).  Coleman 
V.  Wood,  108  Va.  467,  62  S.  B.  388.  For  present  liberal  provisions,  re- 
lating to  married  women.  See  chapter  207. 

After  acqiilred  Uuids. — ^A  will  made  prior  to  July  1,  1^50  (when  Code 
1849  took  ettect),  although  the  testator  may  have  died  afterwards,  is  to 
be  construed  in  respect  to  its  effect  in  passing  after-acquired  lands  as  the 
law  was  prior  to  the  date  named.  (Raines  v.  Barker,  13  Qrat.  128,  67  Am. 
Dec.  762);  so  that  in  order  to  pass  such  after-acquired  lands  they  must 
appear  to  be  contemplated  (Harrison  v.  Allen,  3  Call  289;  Olbsdn  v. 
Carrell.  13  Grat.  136;  2  Min.  [4th  Ed.]   1002). 

Even  though  the  codicil  refers  to  personal  estate  only,  it  may  operate 
as  a  republication  9S  to  realty,  so  as  to  pass  after-acquired  lands.  Corr 
T.  Porter,  33  Grat.  278. 

Generally. — This  section  confirms  Turpin  v.  Turpin,  1  Wash.  75. 

Under  this  section,  an  estate  devised  by  A.  to  B.,  who  is  sui  juris, 
will  pass  to  C.  by  the  will  of  B.,  though  made  in  the  lifetime  of  A.,  pro- 
vided A.  dies  without  revoking  the  devise,  and  B.  survives  him,  and  then 
dies  without  revoking  his  will.     Thomdike  v.  Reynolds,  22  Grat.  21,  27. 

Right  of  entry  or  of  action  may  be  devised.  Taylor's  Devisees  v. 
Rlghtmire,  8  Leigh  468. 

See  notes  to  section  6228. 

As  to  when  a  will  is  construed  to  speak,  see  section  5236. 

See  16  Va.  h.  Reg.  669. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  9ection  1. 

Sec.  5228.  Who  may  not. — No  person  of  unsound  mind,  or  under 
the  age  of  twenty -one  years,  shall  be  capable  of  making  a  will,  ex- 
cept that  minors  eighteen  years  of  age  or  upwards,  may,  by  will, 
dispose  of  personal  estate.     (Code  1887,  §  2513;  1899-00,  p.  753.) 

A  minor  between  the  ages  of  eighteen  and  twenty-one  ye^rs  left  a 
will  relating  to  both  real  and  personal  property.  Held,  the  will  was  void 
and  of  no  effect  as  to  the  real  property  mentioned  therein,  but  valid  so  far 
as  it  disposed  of  his  personal  property.  Early  v.  Arnold,  119  Va.  500, 
89  S.  E.  900. 

As  to  testamentary  capacity,  see  Mercer  v.  Kelso's  Adm'r,  4  Grat.  106; 
Oreer  v.  Greer,  9  Grat.  330;  Young  v.  Barner,  27  Grat.  96;  Chappell  v. 
Trent,. 90  Va.  849,  19  S.  E.  314. 

For  extent  of  Influence  suSacidnt  to  invalidate'  a  will.  Whitesel  v. 
Whitesel,  23  Grat.  904;  Riddell  v.  Johnson's  Ex'r,  27  Grat.  152;  ParreSnore 
V.  Taylor,  11  Grat.  220;  Cheatham  v.  Hatcher,  30  Grat.  56,  32  Am.  Rep. 
650;  Simmerman  v.  Songer,  29  Grat.  9. 

Cited  in  editorial,  20  Va.  L.  Reg.  709. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  2. 

Sec  5229.    Mode  of  execntiiig  will  prescribed. — No  will  shall  be 

valid  unless  it  be  in  writing  and  signed  by  the  testator,  or  by 

some  other  person  in  his  presence  and  by  his  direction,  in.  such 

manner  as  to  make  it  manifest  that  the  name  is  intended  as  a 

signature;  and  moreover,  unless  it  be  wholly  in  the  handwriting 

of  the  testator,  the  signature  shall  be  made  or  the  will  acknowj- 

edged  by  him  in  the  presence  of  at  least  two  competent  witnesses, 

present  at  the  same  time;  and  such  witnesses  shall  subscribe  the 

will  in  the  presence  of  the  testator,  but  no  form  of  attestation  shall 

be  necessary.     If  the  will  be  wholly  in  the  handwriting  of  the 
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testator  that  fact  shall  be  proved  by  at  least  two  distinterested 
witnesses.     (Code  1887,  §  2514.) 

Revlsors*  Note. — The  fast  sentence  Is  new.  See  2  Va.  U  Reg.  N.  S. 
405.  Attention  is  also  called  to  a  change  of  langnage  in  lines  five  and 
six  of  the  text — "unless  it  be  WHOLLY  IN  THE  HANDWRITING  o*  the 
testator."  Formerly,  the  words  "unless  it  be  wholly  written  by  the  testa, 
tor"  were  used.  For  objections  to  the  former  language,  see  2  Va.  Law 
Reg.  N.  S.  404.    See,  also,  2  Minor  oa  Real  Property,  section  1SS5S. 

Writing — ^Intent. — Each  and  every  part  must  be  in  writing,  and  exe- 
cuted In  the  mode  prescribed  by  statute,  and  If  any  part  is  In  parol  such 
part  is  void  and  inoperative,  in  the  absence  of  fraud.  Sims  v.  Sims,  94 
Va.  583,.  27  S.  E.  436,  64  Am.  St.  Rep.  772;  Sprinkle  v.  Hayworth,  26 
Orat.  392.  For  exception  on  ground  of  resulting  trust,  Sims  v.  Sims,  94 
Va.  683,  27  S.  E.  436,  64  Am.  St.  Rep.  772;  Sprinkle  v.  Hayworth,  26 
Orat.  392. 

The  will  may  consist  of  several  testamentary  papers,  executed  at 
different  times.  Gordon  v.  Whltlock,  92  Va.  723,  24  S.  B.  842;  SehnlU 
v.  Schultz,  10  Orat.  368,  373,  60  Am.  Dec.  335. 

To  prove  that  a  will  is  not  holograph,  but  a  forgery,  it  is  competent 
to  introduce  evidence,  not  only  that  the  writing  is  not  that  of  the  alleged 
testator,  but  also  that  it  is  the  writing  of  some  other  person.  Brown  v. 
Hall,  85  Va.  157,  159,  7  S.  E.  182;   Tucker  v.  Calvert,  6  Call  90. 

A  paper  is  not  to  be  established  as  a  man's  will  merely  by  proving 
that  he  intended  to  make  a  disposition  of  his  property  similar  to,  or  even 
identically  the  same  with,  that  contained  in  the  paper.  It  must  satisfac- 
torily appear  that  he  intended  the  very  paper  to  be  his  will.  Sharp  v. 
Sharp,  2  Leigh  262.  See,  also,  Hocker  v.  Hocker,  4  Orat.  277;  Waller  v. 
Waller,  1  Grat.  454,  42  Am.  Dec.  664;  Pollock  v.  Glassell,  2  Orat.  439; 
McBride  v.  McBride,  26  Grat.  481.  To  this  rule  there  is  one  exception, 
viz.,  where  the  draft  or  notes  of  a  will  embody  the  provisions  actually 
designed  by  the  testator  with  reference  to  his  property.  This,  however, 
is  only  permitted  when  the  testator  is  prevented  by  the  act  of  God  from 
completing  the  instrument  in  the  form  in  which  he  designed  it.  Even  bare 
it  is  essential  that  the  paper  shall  contain  the  final  determination  of  the 
testator  with  regard  to  the  disposition  of  his  estate.  McBride  v.  McBride, 
26  Orat.  481. 

No  particular  language  or  form  is  necessary  to  constitute  a  valid  will, 
and  the  surrounding  circumstances  are  admissible  to  explain,  in  a  proper 
case,  the  intention  of  the  testator;  but  one  may  execute  a  paper  with 
every  formality  known  to  the  law  and  by  it  devise  all  of  his  property,  but 
unless  he  intends  that  very  paper  to  take  effect  as  a  will,  it  is  no  will. 
Early  v.  Arnold.  119  Va.  600,  89  S.  E.  900. 

It  is  not  necessary  to  the  validity  of  a  will  that  it  should  have  a 
testamentary  form.  A  deed  poll,  or  a6  indenture,  a  bond,  a  marriage  set- 
tlemSnt,  a  letter,  a  promissory  note,  have  been  held  valid  as  a  will.  Mc- 
Bride V.  McBride,  26  Orat.  480;  Cody  v.  Conly,  27  Orat.  319.  See,  also, 
Gibson  v.  Gibson,  28  Orat.  44. 

Signature. — The  name  of  a  testator  at  the  commencement  of  a  holo- 
graph will  is  an  equivocal  act,  and  unless  It  appears  affirmatively  from 
something  on  the  face  of  the  paper  that  it  was  intended  as  his  signature 
it  is  not  a  sufficient  signing  under  the  statute.  Ramsey  v.  Ramsey's 
Ex'r,  13  Grat.  664:  Roy  v.  Roy's  Ex'r,  16  Grat.  418,  84  Am.  Dec.  696; 
Waller  v.  Waller,  1  Orat.  465,  42  Am.  Dec.  564;  Warwick  v.  Warwick, 
86  Va.  596,  10  S.  E.  843,  6  L.  R.  A.  775;  Perkins  v.  Jones,  84  Va.  362,  J6J, 
4  S.  E.  833,  10  Am.  St.  Rep.  863.  See,  also,  3  Lom.  Dig.  70,  and  2  Hu. 
(4th  Ed.)   1011;  Selden  v.  Coalter,  2  Va.  Cas.  553. 

But  where  a  testator  made  a  complete  and  .orderly  disposition  of  bis 
property,  ending  with  the  words,  "I,  W.  D.,  say  this  Is  my  last  will  and 
testament,"  held  sufficient  signature.  Dinning  v.  Dinning,  102  Va.  46'i, 
46  S.  E.  473. 

The  statute  does  not  require  the  signature  to  be  at  the  foot,  but  It 
is  still  an  equivocal  circumstance  if  placed  anywhere  else.     Re^.  Revlsors 
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1849,  note;  Ramsey  v.  Ramsey's  Ex'r,  13  Grat.  666;  Waller  v.  Waller,  1 
Grat.  466,  42  Am.  Dec.  671. 

The  signature  may  be  betore  or  after  attestation.  Rosser  v.  Franklin, 
i  Grat.  1,  62  Am.  Dec.  97;  Parramore  v.  Taylor,  11  Grat.  226;  Beane  v. 
Terby,  12  Grat.  239;  Green  v.  Grain,  Id.  252. 

In  holographic  wills  proof  of  the  handwriting  establishes  the  identity 
of  the  paper  and  the  connection  of  the  maker  of  the  will  with  it.  The 
finality  of  such  will  depends  upon  the  signature,  which  must  be  made  "in 
sncb  manner  as  to  make  it  manifest  that  the  name  is  intended  as  a  sigma- 
ture."    Murguiondo  v.  Nowlan,  116  Va.  160,  78  S.  B.  600. 

A  holograph  will  to  which  the  testator  affixes  the  initials  of  his  name 
at  the  end  of  the  writing  Is  sufficiently  signed  under  this  section.  Pilcher 
V.  Pilcher,  117  Va.  366,  84  S.  E.  667,  1  Va.  L.  R.  N.  S.  34. 

For  note  of  case  as  to  signature  of  will  where  a  marginal  writing  is 
on  the  last  page,  see  11  Va.  Law  Reg.  849. 

Separate  aheett  of  paper. — The  will  of  a  testatrix  was  written  on  six 
sheets  of  paper.  When  the  attesting  witneEses  were  called  each  one  of  the 
sheets,  except  the  last,  had  already  been  signed  by  the  testatrix,  who,  in 
the  presence  of  the  witnesses,  affixed  her  signature  to  the  margin  of  the  last 
sheet  nearly  opposite  to  the  end  of  the  will,  which  had  a  concluding 
clause.  Held,  a  sufficient  signature.  Murguiondo  v.  Nowlan,  116  Va.  160, 
78  S.  E.  600. 

Attestation  by  sobscrlbing  witnesses. — It  is  not  necessary  that  each 
of  the  attesting  witnesses,  at  some  time  prior  to  the  signing,  should  have 
known  that  the  other  was  to  be  an  attesting  witness  and  had  been  re- 
quested to  act  in  that  capacity.  Savage  v.  Bowen,  103  Va.  541,  49  S.  E. 
668,  10  Va.  L.  Reg.  976,  and  note. 

It  is  not  necessary  that  attesting  witnesses  should  be  expressly  re- 
Quested  by  the  testator  to  act  in  that  capacity,  as  the  request  may  be  im- 
plied from  surrounding  circumstances.    Id. 

Notwithstanding  the  case  of  Savage  v.  Bowen,  supra,  it  is  believed  to 
be  best  for  the  attestation  clause  to  state  that  the  witnesses  subscribed  nt 
the  request  of  the  testator  and  that  the  clause  should  be  dated.  The 
clause  will  thus  serve  to  refresh  the  memory  of  the  witness,  and  preserve 
In  writing  facts  to  be  proven  at  probate. 

Holographic  wilU. — ^A  holograph  will  signed  and  sealed  by  testator 
is  not  vitiated  by  containing  an  unsigned  attestation  clause,  as  no  wit- 
nesses are  necessary.  Waller  v.  Waller,  1  Grat.  464,  42  Am.  Dec.  664; 
Perkins  v.  Jones,  84  Va.  358,  4  S.  E.  833,  10  Am.  St.  Rep.  863. 

Competent  wttnes8e8.^-On  this  subject  see  revisers'  notes  to  sections 
5244  and  6209.  For  the  former  law  see  Bruce  v.  Shuler,  108  Va.  070,  62 
8.  E.  973,  and  note,  14  Va.  L.  Reg.  800,  2  Min.  (4th  Ed.)  1013,  4  Va.  L. 
Reg.  327. 

Present  at  tfcc  same  time. — The  two  witnesses  must  be  present  to- 
gether at  the  same  time  when  the  testator  acknowledges  his  Hignniure  or 
the  instrument  to  be  his  act,  but  it  is  not  necessary  that  the  uttenting  wit- 
nesses to  a  will  shall  subscribe  their  names  in  the  presence  of  each  other. 
Parramore  v.  Taylor,  11  Grat.  220;  Beane  v.  Yerby,  12  Gra'.  239,  244; 
Green  v.  Grain.  Id.  267.  The  statute  overrules  Dudleys  v.  Dudley;!,  3  TjOigh 
436. 

Signature  made  or  toill  acknowledged  in  the  pretence  of  witnessei. — 
The  witnesses  need  not  have  seen  the  testator  sign;  it  is  sufficient  to  ac- 
knowledge the  will  or  the  signature  to  them.  Dudleys  v.  Dudleys,  8  Leish 
436;  Rosser  v.  Franklin,  6  Grat.  25,  62  Am.  Dec.  97;  Beane  v.  Yerby,  12 
Grat.  239;  3  Lom.  Dig.  43. 

Signature  by  the  toitnestes. — Witnesses  may  sign  before  the  testator 
signs.  Parramore  v.  Taylor,  11  Grat.  246;  Pollock  v.  Glassell,  2  Grat.  439; 
Rosser  V.  Franklin,  6  Grat.  1,  52  Am.  Dec.  97;  Sturdivant  v.  Birchett,  10 
Grat.  67.  "They  may  adopt  a*  signature  already  on  the  instrument  diverse 
intnitn.  Pollock  v.  Glassell,  2  Grat.  439.  Witnesses  may  attest  the  will 
by  making  mark.  Jesse  v.  Parker,  6  Grat.  57;  Sturdivant  v.  Birchett, 
10  Grat.  76. 

Attesting  witness  need  not  subscribe  his  own  name,  nor  even  make 
his  mark:  the  validity  of  the  attestation  depends  on  the  signiU:;  of  the 
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name  of  the  witness  by  his  authority  and  In  his  presence,  not  on  his  doing 
some  manual  act  in  connection  with  his  signature.  Jesse  v.  Parker,  6  Gral. 
57. 

Number  of  witnessee. — Some  States  require  three  witnesses  to  a  will 
and  at  least  one  State  requires  a  will  to  be  under  seal  (see  Nevada  (len-iral 
Statutes  [Bailey  &  Hammond]  section  3002).  Inasmuch  therefore  as  the 
testiEttor  at  the  time  of  his  death  may  own  property  in  another  State,  it 
Is  well  to  have  will  under  seal  and  attested  by  three  witnesses. 

Witnessee  to  subscribe  to  the  will  in  presence  of  testator. — The  idea 
of  presence  requires  the  attestation  to  occur  within  the  range  of  the  testa- 
tor's vision,  and  within  a  reasonable  degree  of  proximity,  in  case  of  one 
who  has  thd  faculty  of  sight,  and  with  consciousness-  on  the  part  of  the 
testator  of  the  presence  of  the  witnesses,  presence  meaning  consciouii 
presence.  Baldwin  v.  Baldwin's  Ex'r,  81  Va.  410,  413,  59  Am.  Rep.  669. 
Tucker  v'  Sandidge,  85  Va.  570,  8  S.  E.  650. 

To  be  in  the  same  room  with  the  testator  when  the  witness  sub- 
scribes the  will  is  prima  facie  in  his  presence,  which,  however,  may  be 
repelled  by  proof  that  the  testator  was  so  situated  relatively  to  the  wit- 
ness that  he  could  not  see  the  act  of  attestation,  and  could  not  without 
help  place  himself  in  a  position  to  see.  If  he  could  see,  or  could  without 
help  place  himself  in  a  position  to  see,  it  is  Immaterial  whether  he  really 
did  see  or  not.  Nell  v.  Neil,  1  Leigh  6;  Sturdlvant  v.  Birchett,  10  Grat. 
67,  86;  Pollock  v.  Glassell,  2  Grat.  439;  Cheatham  v.  Hatcher,  30  Grat. 
66,  32  Am.  Rep.  650;  Young  v.  Earner,  27  Grat.  106;  Baldwin  v.  Bald- 
win's Ex'r,  81  Va.  405,  59  Am.  Rep.  669. 

An  attestation  not  made  in  the  same  room  is  prima  facie  not  an  attes- 
tation in  his  presence,  but  this  also  may  be  repelled  by  showing  that,  from 
the  position  actually  occupied  by  the  testator,  he  could  plainly  see  the  act 
of  attestation.  Nock  v.  Nock's  Ex'rs,  10  Grat.  106;  Young  v.  Barner,  27 
Grat.  105;  Moore  v.  Moore's  Ex'r,  8  Grat.  307.  See,  also,  Sturdlvant  t. 
Birchett.  10  Grat.  67;  also,  6  Va.  Law  Reg.  193.  16  Va.  L.  Reg.  915. 

For  note  on  attestation  in  the  presence  of  testator,  see  12  Va.  Lav 
Reg.  327,  332. 

'So  form  of  attestation  necessary.— This  section  does  not  require  the 
attestation  to  be  in  any  particular  form  or  in  any  particular  place  on  the 
paper;  yet  the  witnesses,  unless  the  will  be  holograph,  must  subscribe  as 
witnesses,  though  the  word  "witnesses"  need  not  appear.  Peake  v.  Jen- 
kins, 80  Va.  293. 

Proof  of  will. — ^While  a  will  must  be  attested  by  two  competent  wit- 
nesses, its  due  execution  may  be  proven  by  one — by  wham,  however,  must 
be  proven  all  the  facta  required  by  statute  and  among  them  that  it  was 
attested  by  two  competent  witnesses.  Bruce  v.  Shuler,  108  Va.  670,  62 
S.  E.  973.  See  also  note  14  Va.  Law  Reg.  800.  For  present  law  on  the 
subject  of  the  competency  of  attesting  witnesses,  see  revisors*  notes  to 
sections  5244  and  6209. 

The  statute  prescribes  the  number  of  witnesses  by  whom  the  will  shall 
be  attested,  but  not  the  number  by  whom  it  shall  be  proved.  See  4  Mln. 
(3d  Ed.)  107,  and  cases  there  cited  as  how  attestation  shall  be  proved. 
Pollock  V.  Glassell,  2  Grat.  460;  Jesse  v.  Parker's  Adm'rs,  6  Grat.  64, 
52  Am.  Dec.  102;  Johnson  v.  Dunn,  6  Grat.  627;  Lamberts  v.  Cooper's 
Ex'r,  29  Grat.  67;  Cheatham  v.  Hatcher,  30  Grat.  60,  32  Am.  Rep.  660. 

A  will  must  be  subscribed,  but  need  not  be  proved  by  two  witnesses. 
Cheatham  v.  Hatcher,  30  Grat.  56,  32  Am.  Rep.  650;  Jesse  v.  Parker's 
Adm'rs,  6  Grat.  57,  52  Am.  Dec.  102;  Lamberts  v.  Cooper's  Ex'r,  29  Grat 
67;  Pollock  v.  Glassell.  2  Grat.  460;  Johnson  v.  Dunn,  6  Grat.  627. 

For  sufficient  formal  proof  of  a  will,  although  the  attesting  witnesses 
have  forgotten  the  transaction,  see  Clarke  v.  Dunnavant,  10.  Leigh  13; 
Young  V.  Barner,  27  Grat.  106. 

For  attestation  by  two  witnesses,  one  of  whom  was  not  a  creditable 
witness,  see  Johnson  v.  Dunn,  6  Grat.  626. 

Generally. — In  the  matter  of  executing  a  will,  the  statutory  require- 
ments must  be  compiled  with,  but  substance  must  not  be  sacrificed  to 
form,  nor  the  end  of  the  law  to  the  means  used  for  attaining  It.     Savage 
V.  Brown,  103  Va.  640,  49  S.  E.  668. 
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As  to  attesting  witnesses  testifying  to  incapacity  ot  testator,  see 
Cheatham  v.  Hatcher,  30  Grat.  64,  32  Am.  Rep.  660. 

For  discussion  of  this  section,  see  2  Va.  Law  Reg.  469. 

As  to  attestation  of  will  of  a  blind  man,  see  Boyd  v.  Cook,  3  Leigh 
32, 1  Va.  L.  R.  N.  S.  796. 

As  to  Jurisdiction  of  probate  of  wills,  see  section  6247. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 77,  section  3. 

See  Gregory's  Forms  Nos.  279,  630. 

Sec.  5230.  Wlien  execution  of  appointment  hj  will  valid— No 
appointment  made  by  will,  in  exercise  of  any  power,  shall  be  valid 
unless  the  same  be  so  executed  that  it  would  be  valid  for  thei 
disposition  of  the  property  to  which  the  power  applies,  if  it  be- 
longed to  the  testator;  and  every  will  so  executed,  except  the  will 
of  a  married  woman,  shall  be  a  valid  execution  of  a  power  of  ap- 
pointment by  will,  notwithstanding  the  instrument  creating  the 
power  expressly  require  that  a  will  made  in  execution  of  such 
power  shall  be  executed  with  some  additional  or  other  form  of  ex- 
ecution or  solemnity.    (Code  1887,  §  2515.) 

The  effect  of  this  statute  is  that.  In  all  appointments  to  be  made  by 
will,  the  will  must  be  executed  as  the  statute  of  wills,  and  not  as  the 
power  may  require,  except  the  will  of  a  married  woman,  which  mast  con- 
form, It  seems,  to  the  power,  if  that  requires  additional  wltnesse'S  or  cere- 
monies, but  must  always  conform  to  the  statute.    2  Min.  (4th  Ed.)  S19. 

The  donee  of  a  power  under  the  will  may  exercise  the  powor  of  ap- 
pointment by  will  in  the  lifetime  of  the  testator.  Thomdike  v.  Reynolds, 
22  Grat.  21,  27.  And  If  the  donee  of  the  power  dies  in  the  lifetime  of 
the  donor,  having  executed  the  power,  it  is  valid  to  pass  the  estate  at  the 
death  of  the  donor.    Id.  28. 

The  power  to  "nominate  by  last  will  and  testament  or  power  of  ap- 
pointment In  presence  of  two  witnesses"  is  duly  ezocuted  by  a  holograph 
will,  the  phrase,  "in  the  presence  of  two  witnesses,"  qualifying  merely 
power  ot  appointment.    Shearman's  Adm'r  v.  Hicks,  14  Grat.  96,  100. 

A  marriage  settlement  gives  a  power  to  the  wife  to  dispose  of  the 
settled  estate  by  gift  or  devise,  under  her  hand  and  seal,  attested  by  two 
or  more  witnesses.  Held,  that  a  testamentary  paper  signed  by  the  wife, 
with  a  scroll  annexed  to  her  name,  attested  by  the  requisite  number  of 
witnesses,  though  the  scroll  Is  not  recognized  in  the  body  of  the  instru- 
ment, is  a  valid  will  under  the  power,  and  that  such  a  paper,  duly  executed, 
referring  to  and  recognizing  another  testamentary  paper,  previously  exe- 
cuted according  to  the  statute  of  wills,  but  not  according  to  the  power,  will 
constitute  the  paper  recognized  a  valid  testamentary  paper.  Pollock  v. 
Glassell,  2  Grat.  439. 

As  to  the  wife's  equitable  separate  estate,  it  is  now  settled  that  the 
expression  of  one  mode  of  alienation  by  the  wife  is  not  the  exclusion  ot  all 
others,  unless  there  be  negative  words  excluding  her  power  ot  alienation 
In  any  other  manner  than  that  mentioned  In  the  settlements  (Price  v. 
Planters  Nat.  Bank,  92  Va.  468,  23  S.  E.  887,  32  L.  R.  A.  214),  thus 
settling  "a  much  vexed  question."  See  Wtlliamson  v.  Beckham,  8  Lieigh 
20;  Lee  v.  Bank  of  United  States,  9  Leigh  200;  Woodson  v.  Perkins,  6 
Orat.  346,  351;  McChesney  v.  Brown's  Heirs,  26  Grat.  393;  Justls  v. 
English,  30  Grat.  666,  571;  Bain  v.  Buff's  Adm'r,  76  Va.  371;  Frank  v. 
Ulleqfleld,.  33  Grat.  37.7,  295;  Christian  v.  Keen,  80  Va.  369,  374;  Green 
T.  aalborne.  83  Va.  386;  Burks'  Separate  Estate.  34-39. 

Where  husband  devised  his  estate  to  his  wife  with  power  to  dispose 
of  It  by  win,  she  cannot  execute  the  power  by  a  conveyance  during  her 
lifetime,  the  execution  of  a  deed  being  not  a  detective  attempt  to  execute 
the  power  which  the  court  can  aid  and  remedy,  but  in  plain  disregard  ot 
it.    Gaskins  v.  Flnke,  90  Va.  384,  19  S.  E.  166. 

For  valid  execution  ot  power  ot  appointment  by  will  ot  a  married 
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woman,  see  Tborndlke  v.  Reynolds,  22  Grat.  21,  31;  by  deed,  Hume  t. 
Herd,  5  Grat.  374. 

Discussed,  10  Va.  Law  J.  329. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 77,  section  4. 

Sec.  5231.  Will  of  personal  estate  of  soldiers,  etc.,  and  uon-ren- 
dents. — Notwithstanding  the  two  preceding  sections,  a  soldier  be- 
ing in  actual  military  service,  or  a  mariner  or  seaman  being  at 
sea,  may  dispose  of  his  personal  estate  as  he  might  heretofore  have 
done ;  and  the  will  of  a  person  domiciled  out  of  this  State  at  the  time 
of  his  death,  shall  be  valid  as  to  personal  property  in  this  State,  if 
it  be  executed  according  to  the  law  of  the  State  or  country  in 
which  he  was  so  domiciled.     (Code  1887,  §  2516.) 

As  to  nuncupatlTe  wills  of  soldiers  in  actual  military  service,  see  2 
Min.  (4tli  Ed.)  1020,  1021;  4  Min.  (3d  Ed.)  96.  97. 

As  to  lex  domicilii  governing  in  case  ol  wills  of  chattels,  see  2  Min. 
(4lh  Ed.)  1011;  3  Min.  (2d  Ed.)  129,  130. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 77,  section  5. 

Sec.  6232.  Revocation  of  wills  by  marriage. — ^Every  will  made 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriage,  ex- 
cept a  will  made  in  exercise  of  a  power  of  appointment,  when  the 
estate  thereby  appointed  would  not,  in  default  of  such  ap|>oint- 
ment,  pass  to  his  or  her  heir,  personal  representative,  or  next  of 
kin.     (Code  1887,  §  2517.) 

The  conflict  of  decisions  in  Wilcox  v.  Rootes,  1  Wash.  140.  and  Terby 
v.  Yerby,  3  Call  334,  and  evils  resulting  therefrom,  led  to  this  statute, 
which  declares  that  marriage  alone,  save  in  the  excepted  cases,  shall  be 
an  absolute  revocation.  Phaup  v.  Wooldrldge,  14  Grat.  332,  337.  See  4 
Min.  (3d  Ed.)  99;  2  Min  (4th  Ed.)  1027. 

A  mistaken  view  of  a  testatrix  that  her  marriage  subsequent  to  the 
execution  of  her  will  was  not  a  revocation  thereof  does  not  estop  her 
heirs  from  claiming  that  the  will  was  revoked  under  this  section.  Hale  ▼. 
Hale,  90  Va.  728,  19  S.  E.  739. 

Cited  but  not  construed.  Wood  v.  Tredway,  111  Va.  526.  69  8.  B.  446; 
Saunders  v.  Link,  114  Va.  286,  76  S.  E.  327,  18  Va.  L.  Reg.  683  and  note: 
Avant  V.  Cook,  118  Va.  1,  86  S.  E.  903. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  6. 

Sec.  6233.  Bevocation  of  wills  generally. — No  will  or  codicil,  or 
any  part  thereof,  shall  be  revoked,  unless  under  the  preceding  sec- 
tion, or  by  a  subsequent  will  or  codicil,  or  by  some  writing  declar- 
ing an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  required  to  be  executed,  or  by  the  testator,  or 
some  person  in  his  presence  and  by  his  direction,  cutting,  tearing, 
burning,  obliterating,  canceling,  or  destrojang  the  same,  or  the 
signature  thereto,  with  the  intent  to  revoke.     (Code  1887,  §  2518.) 

Will  or  codicil  or  wrltln^r,  declaring  Intention  to  revoke. — Formerly 
a  will  of  personal  estate  could  be  revoked  by  a  subsequent  writing,  not 
written  or  subscribed  by  the  testator,  but  prepared  by  his  directions. 
Glasscock  v.  Smith,  1  Call  479;  Bates  v.  Holman,  3  Hen.  &  M.  502. 

Erroneous  advice  causing  testatrix  to  make  a  codicil  revoking  a  legacy 
would  not  avoid  the  revocation.     The  mistake  which  Induces  the  revoca- 
tion must  appear  on  the  face  of  the  will.     Skipwith  v.  Cabell's  Bz'r,  19 
Grat.  758. 
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A  clause  of  reTOcatlon  containod  in  an  invalid  will  is  not  valid.  UtueHa- 
dale  V.  Barksdale,  12  Leigh  636. 

The  mere  fact  of  making  a  subsequent  testamentary  paper  does  not 
work  a  revocation  of  a  prior  one,  in  the  absence  of  express  revocation, 
unless  the  two  are  incapable  of  standing  together.  Gordon  v.  Whltlock, 
92  Va.  728,   24  S.  E.  S42. 

Canoellliig,  destroying,  &c. — Where  a  testator  destroys  a  codicil, 
which  itself  revoked  a  will,  and  directed  a  will  in  another  person's  custody 
to  to  destroyed,  but  no  act  towards  it  was  done,  it  was  no  revocation  of 
the  will.  Malone's  Adm'r  v.  Hobbs,  1  Rob.  346,  39  Am.  Dec.  263.  And  so 
when  a  blind  man  orders  his  will  to  be  destroyed,  and  believes  that  it  was 
destroyed  accordingly,  but  no  act  is  done  towards  its  destruction,  it  is  not 
a  revocation.  The  act  and  intention  must  concur.  Boyd  v.  Cook,  3  Leigh 
32.  See.  also,  Malone's  Adm'r  v.  Hobbs,  1  Rob.  346,  39  Am.  Dec.  263; 
Bates  V.  Holman,  3  Hen.  ft  M.  602. 

The  codicil  being  prima  facie  dependent  on  the  will,  the  cancellation 
of  the  will  is  an  implied  revocation  of  the  codicil;  but  the  converse  is  not 
true,  for  a  will  is  not  dependent  on  a  codicil.  Malone's  Adm'r  v.  Hobbs, 
1  Rob.  366.  39  Am.  Dec.  263. 

Certain  vords  cancelled. — Where  a  paper  ottered  tor  probate  has  been 
proved  to  have  been  properly  executed  as  a  will,  but  certain  words  in  it 
have  been  cancelled  since  it^  ezecutiom,  the  whole  paper,  including  the 
cancelled  words,  is  to  be  treated  by  the  probate  court  as  the  last  will 
ot  the  deceased,  in  the  absence  of  evidence  that  the  cancellation  was  the 
act  of  the  deceased,  or  that  the  instrument  was  found  after  the  testator's 
death  among  his  repositories  in  such  mutilated  condition.  Harris  v.  Wyatt, 
113  Va.  254,  74  S.  E.  189. 

Presumption  upon  failure  to  find  nill. — Where  it  appears  that  a  per- 
son has  made  a  will  which  cannot  be  found  after  his  death,  the  prima 
facie  presumption  is  that  it  was  destroyed  by  the  testator  animo  revocandi; 
and  this  Is  especially  true  where  the  will  is  traced  in  his  possession,  and 
never  traced  out  of  it,  and  the  burden  ot  showing  some  other  cause  of  its 
disappearance  is  on  those  who  seek  to  establish  It.  Shacklett  v.  Roller, 
97  Va.  639.  34  S.  E.  492;  Appling  v.  Eades'  Adm'r,  1  Orat.  286;  2  Min. 
(4th  Ed.)  1024;.  7  Va.  Law  Reg.  465. 

And  if  there  be  duplicates  in  the  hands  of  different  persons,  and  that 
copy  in  the  custody  of  the  testator  be  not  found  after  his  death,  all  are 
revoked,  tor  all  constitute  but  one  will.  2  Min.  (4tb  Ed.)  1024;  Appling 
V.  Eades'  Adm'r,  1  Grat.  286. 

Generally. — Evidence  that  a  subsequent  will  had  been  made  and 
stolen  from  testator,  without  any  proof  of  its  contents,  and  proof  of  his 
declaration  after  the  will  was  stolen  that  he  would  die  intestate  and  leave 
his  estate  to  be  distributed  according  to  the  statute,  is  not  sufficient  evi- 
dence of  a  revocation  of  a  former  will.     Hylton  v.  Hylton,  1  Grat.  161. 

The  death  of  the  husband,  as  a  revocation  of  the  will  ot  his  wife, 
validly  made  in  his  lifetime,  is  not  embraced  in  this  enumeration,  and  must 
tbeiefore  be  excluded;  and  therefore  it  cannot  be  necessary  to  re-execute 
and  republish  it  after  his  death  to  preserve  its  validity.  Thomdike  v. 
Reynolds,  22  Grat.  33. 

Un  the  subject  ot  Revocation  ot  Wills,  see  2  Min.  (4th  Ed.)  1021- 
1029;  also,  Lawson  v.  Morrison,  2  Am.  L.  C.  643. 

For  revocation  ot  a  will  by  cancelling,  see  7  Va.  Law  Reg.  456. 

For  revocation  implied  from  marriage,  see  section  5232. 

For  revocation  implied  from  the  birth  of  subsequent  children,  see  sec- 
tions, S242,  6243. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  7. 

See  Gregory's  Forms  No.  633. 

See.  5234.  Revival  of  wills  after  revocation. — ^No  will  or  codicil,  or 
any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall,  after 
being  revoked,  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  required, 
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and  then  only  to  the  extent  to  which  an  intention  to  revive  the 
same  is  shown.     (Code  1887,  §  2519.) 

No  particular  words  are  necessary  to  be  used  In  a  codicil  to  effect  a  re- 
publication of  the  will  to  which  it  is  annexed.  It  is  only  necessary  that  it 
shall  appear  that  the  testator  referred  to  and  considered  the  paper  his 
will  at  the  time  he  executed  the  codicil.  Corr  v.  Porter,  3J  Grat.  278. 
Republication  of  a  will  has  a  twofold  effect:  First,  to  give  the  will  all  the 
effect  of  a  will  made  at  the  time  of  its  republication;  and,  secondly,* to 
set  up  and  establish  a  will  that  has  been  revoked.  Corr  v.  Porter,  33  Orat. 
278;  2  Min.  (4th  Ed.)  1029. 

Where  a  will  which  revokea  a  former  will  Is  destroyed  by  the  testator 
animp  revocandi,  with  iptention  that  the  former  will  shall  be  hl^  will, 
but  hie  does  not  re-execute  it,  .or  make  a  will  reviving  it,  though  he  retains 
it  uncanceled,  it  is  not  revived  by  the  destruction  of  the  last  will.  Rudl- 
sill's  Ex'r  V.  Rodes,  29  Orat.  147.     See  3  Min.  (2d  Ed.)  5&2. 

Cited  but  not  construed  in  Saunders  v.  Link,  114  Va.  286,  76  S.  E. 
327.  18  Va.  L.  Reg.  683  and  note. 

For*  W.  Va.  decisions  on  similar  statute  see  ju.stls'  Annotations,  chap- 
ter 77,  section  8.  ' 

Sec.  6236.  Effect  of  subsequent  conveyance  on  wilL — No  convey- 
ance or  other  act,  subsequent  to  the  execution  of  a  will,  shall,  unless 
it  be  an  act  by  which  the  will  is  revoked  as  aforesaid,  prevent  its 
operation,  with  respee't  to  such  interest  in  the  estate  comprised  in 
the  willj  as  the  testator  may  have  power  to  dispose  of  by  will  at 
the  time  of  his  death.    (Code  1887,  §  2520.) 

A  will  is  not  revoked  by  a  subsequent  deed  disposing  of  all  the  testa- 
tor's property.  Collup  v.  Smith,  89  Va.  258,  15  S.  B.  584;  King's  Bx'rs  v. 
Sheffey's  Adm'r,  8  Leigh  614,  619;  Hughes  v.  Hughes'  Ex'r,  2  Munt.  209. 

For  a  deed  of  trust  which  was  not  a  revocation  of  a  previous  will, 
see  Hughes  V.  Hughes'  Ex'r,  2  Munf.  209. 

The  proceeds  of  lands,  directed  by  testator  to  be  sold,  is- devised;  sab- 
sequently  the  testator  aliens  by  deed  the  same  land;  the  alienation  of  th« 
property  revoked  the  devise  of  its  proceeds.  King's  Ex'rs  v.  Sheffey's 
Adm'r,  8  Leigh  614;  Collup  v.  Smith,  89  Va.  258,  15  S.  E.  584.  See,  also. 
Hughes  V.  Hughes'  Ex'r,  2  Munf,  209. 

See  article,  2  Va.  L.  Reg.  N.  S.  641. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  9. 

Sec.  6236.  Will  to  be  constmed  as  if  made  just  before  testator's 
death. — A  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  (Code  1887, 
^  2521.) 

After-aoqnired  landls. — Previous  to  1850  (when  this  section  became 
operative),  it  was  the  rule  that  a  will  made  after  1787  might  pass  after- 
acquired  lands,  if  it  evidently  contemplated  such  property,  but  not  other- 
wise (Harrison  v.  Allen,  3  Call  289  [2d  Ed.  251]);  and  that  the  addition 
of  a  codicil  to  a  will  was  not  sufficient  to  operate  as  a  devise  qf  lands  pur- 
chased by  the  testator  between  the  date  of  the  will  and  the  date  of  the 
codicil,  there  being  no  words  in  the  codicil  to  indicate  such  to  be  tlie 
intention  of  the  testator  (Kendall's  Ex'r  v.  Kendall,  5  Munf.  272).  Now, 
by  the  statute,  the  will  applies  to  such  property,  real  and  personal,  as  it  la 
fairly  applicable  to  at  the  death  of  the  testator.  2  Min.  (4th  Ed.)  1001, 
1002. 

A  will  madeprior  to  July  1,  1850,  though  testator  dlied  afterwards,  is 
to  be  construed  in  respect  to  passing  after-acquired  lands,  as  the  law  was 
prior  to  that  date.    Raines  v.  Barker,  13  Orat.  128,  67  Am.  Dec.  762;  Olb- 
son  v.  Carroll,  13  Grat.  136. 
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The  obvious  effect  of  this  section  was  to  make  wills  speak  with  respect 
to  real  estate,  as  they  had  done  under  the  common  law  with  respect  to 
personal  estate,  as  of  the  death  of  the  testator.  Kent  v.  Kent,  106  Va. 
199.  55  8.  E.  565. 

Effect  of  death  of  legatee  before  will  was  written. — The  legacy  does 
not  lapse  or  become  void,  but,  under  sections  5236  and  5238,  passes  to 
the  issue  of  the  legatee  who  survive  the  testator,  unless  a  different  dis- 
position thereof  Is  made  or  required  by  the  will.  WUdberger  v.  Cheek's 
Ex'rs,  94  Va.  517,  27  S.  E.  441. 

Effect  of  codicil. — ^The  effect  of  a  republication  is  to  bring  down  the 
will  to  the  date  of  the  codicil,  so  that  both  Instruments  are  to  be  considered 
as  speaking  at  the  same  date  and  taking  effect  at  the  same  time.  Corr 
V.  Porter,  33  Grat.   278;   Hatcher  v.  Hatcher,  80  Va.  169. 

Intention. — When  a  will  may  be  construed  to  speak  and  take  effect  is, 
in  a  qualified  sense,  a  question  of  intention.  A  clause  In  a  will  granting 
to  testator's  wife  certain  property,  with  power  to  make  a  will  in  the  life- 
time of  testator.  Is  intended  to  speak  and  take  effect  Immediately.  Thorn' 
dike  V.  Reynolds,  22  Grat.  21,  27. 

I*roperty  acquired  from  person  IlTlng  when  will  fs  made. — The  will 
of  a  wife  though  made  in  the  lifetime  of  her  husband,  disposing  of  all  her 
estate,  passes  that  acquired  from  her  husband  as  well  as  that  personally 
owned  by  her.    Bowe  v.  Bowe's  Administrators,  118  Va.  28,  86  S.  E.  856. 

W.  Va.  decisions. — For  W.  Va.  decisions  on  similar  statute  see  Justis' 
Annotations,  chapter  77,  section  10. 

Sec.  5237.    When  advancement  deemed  satisfaction  of  devise  or 

bequest. — A  provision  for  or  advancement  to  any  person  shall  be 

deemed  a  satisfaction  in  whole  or  in  part  of  a  devise  or  bequest  to 

such  person,  contained  in  a  previous  will,  if  it  would  be  so  deemed 

in  ease  the  devisee  or  legatee  were  the  child  of  the  testator;  and 

whether  he  be  a  child  or  not,  it  shall  be  so  deemed  in  all  cases  in 

which  it  shall  appear  from  parol  or  other  evidence  to  have  been  so 

intended.    (Code  1887,  §  2522.) 

An  advancement  is  a  gift  by  anticipation  of  the  whole  or  part  of  what 
it  is  supposed  a  child  will  be  entitled  to  on  the  death  of  the  giver  Intestate. 
Dame's  Ex'r  v.  Lloyd,  82  Va.  859,  5  S.  E.  87,  3  Am.  St.  Rep.  123;  Chlnn 
V.  Murray,  4  Grat.  397. 

Legacy  adeemed  by  marriage  contract.     Hansbrough's  Ex'rs  v.  Hooe, 
12  Leigh  316,  37  Am.  Dec.  659. 
>  Where  a  legacy  l?  given  to  a  child,  and  afterwards  an  advancement 

is  made  to  that  child,  such  advancement  shall  be  taken  as  a  satisfaction 
of  the  legacy,  but  this  presumption  may  be  rebutted  by  evidence.  Jones 
V.  Mason.  5  Rand.  577,  16  Am.  Dec.  761;  Strother's  Adm'r  v.  Mitchell's 
Ek'r,  80  Va.  149;  Hansbrough's  Ex'rs  v.  Hooe,  12  Leigh  316,  322,  37  Am. 
Dec.  659.  But  when  the  gift  Is  before  the  making  of  the  will,  and  the 
will  does  not  charge  It  as  an  advancement,  the  court  cannot  so  charge  it 
In  settling  the  estate.    Strother  v.  Mitchell,  supra. 

Devises  of  real  estate  are  revoked  by  subsequent  advances.  Hans- 
brough's Ex'rs  V.  Hooe,  12  Leigh  320,  37  Am.  Dec.  659. 

Although  the  property  advanced  and  the  property  bequeathed  are  not 
ejusdem  generis,  the  one  may  be  a  satisfaction  of  the  other.  If  the  Inten- 
tion of  the  testator  be  apparent  that  such  should  be  the  effect.  Kelly  v. 
Kelly's  Ex'rs,  6  Rand.  196.  18  Am.  Dec.  710;  Jones  v.  Mason,  6  Rand. 
577,  16  Am.  Dec.  761. 

On  advancements,  see  section  5278;  also  note,  Taliaferro  v.  Pryor. 
12  Grat.  277,  Va.  Rep.  Ann. 

See  note  of  Cottrell  v.  Mathews,  120  Va.  847.  92  S.  E.  808,  under 
section  6098. 

For  W.  Va.  decisions  oii  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  11. 
Sec.  5238.    When  issue  of  devisee  or  l^fatee  to  take  estate.— If  a 
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devisee  or  legatee  die  before  the  testator,  leaving  issue  who  survive 
the  testator,  such  issue  shall  take  the  estate  devised  or  bequeathed, 
as  the  devisee  or  legatee  would  have  done  if  he  had  survived  the 
testator,  unless  a  different  disposition  thereof  be  made  or  required 
by  the  will.  This  rule  shall  also  apply  to  a  devise  or  bequest  to 
several  jointly,  one  or  more  of  whom  die  in  the  life  time  of  the 
testator.     (Code  1887,  §  2523.) 

Revlsors*  Note. — The  last  sentence  is  new.  See  In  this  connectloii, 
section  5159  and  revlsors'  note;  Lockhart  v.  Vandyke,  97  Va.  857,  88  S.  E. 
618. 

A  legacy  to  the  wite  who  survives  the  testator  wiU  not  sink  Into  the 
residuum  of  the  estate,  but  will  pass  to  her  Issue.  Woo-1  v.  Sampson's 
Ex'r,  26  Grat.  846. 

Under  sections  6236  and  5238,  a  legacy  bequeathed  to  a  legatee  who 
was  dead  at  the  time  the  will  was  written  does  not  lapse  or  become  void, 
but  passes  to  the  issue  of  the  legatee  who  survives  the  testator,  unless 
a  different  disposition  thereof  is  made  or  required  by  the  will.  Wild- 
berger  v.  Cheek's  Bi'rs,  94  Va.  517,  27  S.  B.  441. 

This  section,  as  it  read  in  Code  of  1887,  was  not  applicable  where, 
independently  of  it,  no  lapse  could  occur,  and  therefore  could  be  invoked 
in  case  of  a  devise  to  two  as  joint  tenants,  for  by  the  force  and  effect  of 
the  Joint  taking  the  share  of  the  party  deceased  would  survive  to  the 
survivor  or  survivors.  Lockhart  v.  Vandyke,  97  Va.  357,  361,  33  S.  E. 
613:  2  Min.  (4th  Ed.)  249;  also  Pendleton  v.  Hoomes,  Wythe  94,  5  Va. 
Law  Reg.  309.  Note  that  the  last  sentence  of  the  present  section  over- 
turns this  ruling. 

Quaere,  does  the  issue  take  directly  from  the  testator,  as  statutory 
substitute  for  their  ancestor,  and  consequently  free  from  his  debts  or 
liabilities?  It  would  seem  so.  See  5  Va.  Law  Reg.  321,  327,  where  the 
history  of  this  section  is  thoroughly  discussed. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  12. 

Sec.  5239.  How  devises  that  fail,  etc.,  to  pass. — ^Unless  a  con- 
trary intention  shall  appear  by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  in  any  devise  in  such  will,  which  shall 
fail  or  be  void,  or  otherwise  incapable  of  taking  effect,  shall  he 
included  in  the  residuary  devise  (if  any)  contained  in  such  will. 
(Code  1887,  §  2524.) 

Before  the  enactment  of  this  statute.  It  was  held  that  specific  or 
pecuniary  legacies,  which  fall  by  lapse  or  otherwise,  fall  into  the  resi- 
duum, and  go  to  the  residuary  legatees;  but  that  When  a  residuary  devise 
or  bequest  falls  from  any  cause,  the  subject  of  it,  to  the  extent  of  such 
failure,  goes  to  the  heirs  or  distributees  at  law.  Frazler  v.  Frazier's  Ex'rs, 
2  Leigh  642,  649.  And  since  this  statute  was  enacted  the  same  doctrine 
has  been  laid  down  in  a  dictum  of  Judge  Moncure  in  Stone's  Ex'r  v.  Nichol- 
son, 27  Grat.  8.    See  2  Min.  (4th  Ed.)  1010. 

The  residuary  legatee  is  entitled  to  whatever  may  fall  Into  the  resi- 
due after  making  the  will,  (1)  by  invalid  or  ineffectual  disposition,  (2) 
by  lapse,  (3)  by  the  incapacity  of  the  specific  or  general  legatee  to  take, 
or  (4)  where  property  acquired  subsequent  to  the  will  Is  thereby  undis- 
posed of.    Gallagher  v.  Rowan's  Adm'r,  86  Va.  823,  826. 

The  object  of  this  section  was  to  put  real  estate  and  personal  property 
on  the  same  footing  in  respect  to  void  and  lapsed  legacies.  Kent  v.  Kent, 
106  Va.  199,  55  S.  B.  565. 

See  note  of  Cottrell  v.  Mathews,  120  Va.  847,  92  S.  E.  808,  under 
section  6098. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  13. 

See.  5240.    DeviiMis  in  genwal  teirmg;  how  obiurtrn«d. — A  devise 
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of  the  land  of  the  testator,  or  of  the  land  of  the  testator,  in  any- 
place, or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner,  and  any  other  general  de- 
vise which  would  describe  a  leasehold  estate,  if  the  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be  construed 
to  include  his  leasehold  estates,  or  any  of  them  to  which  such  de- 
scription shall  extend,  as  well  as  freehold  estates,  unless  a  contrary 
intention  shall  appear  by  the  will.    (Code  1887,  §  2525.) 

The  common-law  rule  was  tbat  when  a  testator,  hsTing  both  free- 
hold and  leasehold  lands  in  a  particular  place,  devises  "all  his  lands"  in 
that  place,  only  the  freehold  lands  would  pass,  although  if  he  had  no  free- 
hold lands  there  leasehold  lands  would  pass.  Aylett's  Ex'r  v.  Aylett,  1 
Wash.  300:  2  Min.  (4th  Kd.)   1003.     The  statute  qualifies  this  rule. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  14. 

Sec.  6241.  Extent,  and  operation  of  devises  and  bequests. — ^A 
devise  or  bequest  shall  extend  to  any  real  or  personal  estate  (as 
the  case  may  be)  which  the  testator  has  power  to  appoint  as  he 
may  think  proper  and  to  which  it  would  apply  if  the  estate  were 
his  own  property,  and  shall  operate  as  an  execution  of  such  power, 
miless  a  contrary  intention  shall  appear  by  the  will.  (Code  1887, 
§  2526.) 

The  testatrix  being  empowered  to  appoint  the  property  as  she  chose, 
a  residuary  clause  in  her  will  operates,  by  force  of  this  section,  as  an 
execution  of  the  power,  a  contrary  intention  not  appearing  by  the  will. 
Under  this  section,  where  It  is  not  intended  to  execute  a  general  power 
the  intention  to  exclude  the  'power  should  be  stated  on  the  face  of  the  will. 
Machir  t.  Funk,  90  Va.  287,  18  S.  E.  197. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 77,  section  15.  • 

Sec.  6242.  Provision  for  pretermitted  children  where  no  child  liv- 
ing when  will  made^ — If  any  person  die  leaving  a  child,  or  his  wife 
with  child  which  shall  be  born  alivCj  and  leaving  a  will  made  when 
such  person  had  no  child  living,  wherein  any  child  he  might  have  is 
not  provided  for  or  mentioned,  such  will,  except  so  far  as  it  pro- 
vides for  the  payment  of  the  debts  of  the  testator,  shall  be  con- 
strued as  if  the  devises  and  bequests  therein  had  been  limited  to 
take  effect,  in  the  event  that  the  child  shall  die  under  the  age  of 
twenty-one  years,  unmarried,  and  without  issue.  (Code  1887,  § 
2527.) 

The  words  "devise"  and  "bequest"  in  this  section  were  intended  to 
embrace  any  and  all  dispositions  of  the  property  made  in  the  will  which 
affect  or  change  in  any  way  the  title  of  the  pretermitted  child  to  that 
portion  of  the  estate  to  which  it  was  entitled  under  the  general  law,  in- 
dependently of  the  will,  and  covers  the  case  of  an  alienation  under  a  power 
of  sale  for  reinvestment  given  In  the  will,  as  fully  as  the  direct  devise  of 
the  same  property  in  the  terms  of  the  will.  Wood  v.  Tredway,  111  Va. 
526,  69  S.  E.  445. 

All  the  provisions  of  the  will  except  those  relating  to  the  payment 
of  debts  or  the  appointment  of  an  executor  become  inoperative  during  the 
child's  minority  and  Anally  void  when  he  arrives  at  the  age  of  21  years 
or  marries.  If,  however,  he  dies  under  age,  unmarried  and  without  issue, 
all  of  the  provisions  of  the  will  become  operative  and  effective.  Wood  v. 
Tredway,  111  Va.  526.  69  S.  E.  446. 
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As  to  effect  of  subsequent  adoption  of  minor  child  upon  will,  see 
Bell  V.  Jones  (corporation  court  of  Lynchburg),  9  Va.  Law  Reg.  1070. 

For  article  upon  subsequent  birth  of  children  as  a  revocation  of  a 
will,  see  9  Va.  Law  Reg.  473,  579. 

See  2  Min.  (4th  Ed.)  1027,  1028. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  16. 

Sec.  5243.    Provtsion,  where  child  living  when  will  made. — ^If  a 

will  be  made  when  a  testator  has  a  child  living,  and  a  child  be 
bom  afterwards,  such  after-born  child,  or  any  descendant  of  his. 
if  not  provided  for  by  any  settlement,  and  neither  provided  for  nor 
expressly  excluded  by  the  will,  but  only  pretermitted,  lihall  suc- 
ceed to  such  portion  of  the  testator's  estate  as  he  would  have  been 
entitled  to  if  the  testator  had  died  intestate ;  towards  r.ai8ing  which 
portion  the  devisees  and  legatees  shall,  out  of  what  is  devised  and 
bequeathed  to  them,  contribute  ratably,  either  in  kind  or  in  money, 
as  a  court  of  equity,  in  the  particular  case,  may  deem  most  proper. 
But  if  any  such  after-born  child,  or  descendant,  die  under  the  age 
of  twenty-one  years,  unmarried,  and  without  issue,  his  portion  of  the 
estate,  or  so  much  thereof  as  may  remain  unexpended  in  his  sup- 
port and  education,  shall  revert  to  the  person  to  whom  it  was  given 
by  the  will.     (Code  1887,  §  2528.) 

Any  provision  for  a  child  which  shows  that  he  has  not  been  for- 
gotten is  sufficient  to  prevent  the  application  of  the  statute.  Allison  v. 
AUison's  Ex'rs,  101  Va.  637,  44  S.  E.  904,  63  L.  R.  A.  920. 

The  rule  in  Yerby  v.  Terby,  3  Call  334,  is  changed  by  this  statute. 

The  statute  was  first  enacted  December  5,  1794,  and  is  not  applicable 
to  the  case  of  a  testator  who  made  his  will  and  died  prior  to  that  date. 
Savage  v.  Mears,  2  Rob.  670;  2  Min.  (4th  Ed.)   1028. 

For  case  explaining  the  former  statute,  see  Armistead  v.  Danger- 
field,  3  Munf.  20,  5  Am.  Dec.  601. 

Cited  but  not  construed.  Wood  t.  Tredway,  111  Va.  626,  69  S.  B.  446; 
cited  in  a  review  of  the  decision  of  Allison  v.  Allleon,  1  Va.  L.  R.  N.  S. 
663. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  diap- 
ter  77,  section  17. 

Sec.  5244.  Creditors  also  competent. — ^If  a  will  charging  any  es- 
tate with  debts  be  attested  by  a  creditor,  or  the  wife  or  husband 
of  a  creditor  whose  debt  is  so  charged,  such  creditor  shall  not- 
withstanding be  admitted  a  witness  for  or  against  the  will.  (Code 
1887.  §  2530.'> 

Revlsors'  Not«. — Section  2520  of  the  Code  of  1887  was  on  the  sub- 
ject of  the  competency  of  devisees  and  lef^tees,  their  wives  or  husbands, 
as  attesting  witnesses  to  wills.  This  section,  which  was  construed  in  Bmce 
v.  Shnler,  108  V».  670,  02  8.  E.  078,  has  been  omitted  and  thereby  r»- 
pealed,  as  a  retmlt  of  which  the  competency  of  attesting  witnesses  to  wills 
is  now  governed  by  section  6208,  tWs  section  and  the  following  aetUoa. 
The  exceptions  to  tJ»e  mle  that  interest  does  not  disqualify  no  longer 
exist,  and  section  8346  of  the  Code  of  1887  has  l>een  omitted  and  thereby 
repealed.    See  revisors'  note  to  section  6209. 

As  is  stated  in  the  revisors'  note  above,  section  2529  of  the  Code 
of  1887  has  been  repealed.  On  that  subject  see  Martz's  Ex.  v.  Martz's 
Heirs,  25  Grat.  363;  2  Min.  1014,  101  6.  4  Va.  L.  Reg.  327,  329;  Bruce  v. 
Shuler,  108  Va.  670,  62  S.  B.  973,  14  Va.  L.  Reg.  800. 

Sec.  6245.    Also  executors. — No  person  shall,  on  account  of  his 
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being  au  executor  of  a  will,  be  incompetent  as  a  witness  for  or 
against. the  will.    (Code  1887,  §  2531.) 

See  Coalter'B  Ex'r  ▼.  Bryan,  1  Orat  18,  87,  94;  Martz's  Ex'r  ▼.  Martz'a 
Heirs.  26  Grat.  363. 

For  W;  Va.  decisions  on  similar  statute  see  Juslis'  Annotations,  chap- 
ter 77,  section  20. 

Sec.  524S.  On  what  wills  pretceding  seotioiis  of  this  chapter  to 
operate;  when  re-ezecnted  wilk  deemed  to  be  made. — ^The  preced- 
ing sections  of  this  chapter  shall  not  extend  to  any  will  inade  be- 
fore the  first  day  of  July,. eighteen  hundred  and  fifty,  but  the  valid- 
ity and  effect  of  such  will  shall  be  determined  by  the  laws  in  forpe 
on  the  day  before  the  first  day  of  July,  eighteen  hundred  and  fifty, 
in  like  manner  as  if  those  laws,  so  far  as  they  relate  to  the  subject, 
were  herein  enacted'  in  place  of  such  sections.  Every  will  re-ex- 
ecuted or  republished,  or  revived  by  any  codicil,  shall,  for  the  pur- 
poses of  this  chapter,  be  deemed  to  have  been  made  at  the  time  at 
which  the  same  shall  be  so  re-executed,  re-published,  or  revived. 
(Code  1887,  §  2532.) 

In  Raines  y.  Barker,  13  Orat.  128,  67  Am.  Dec.  762,  the  will  was 
construed  under  the  law  as  it  was  previous  to  Ist-  July,  1850. 

Sec.  6247.  Jnrisdiotion  of  probate  of  wills.— ^The  circuit  and  corr 
poration  courts  of  the  Commonwealth,  and  the  clerks  of  the  said 
eircnife  courts,  shall  have  jurisdiction  of  the  probate  of  Wills  ac- 
cording to  the  following  rules — that  is  to  say:  In  the  county  or 
corporation  wherein  the  decedent  has  a  mansion  house  or  known 
place  of  residence;  if  he  has  no  such  house  or  place  of  residence, 
then  in  a  county  or  corporation  wherein  any  real  estate  lies  that  is 
devised  or  owned  by  the  decedent;  and  if  there  be  no  such  real 
estate,  theil  in  the  county  or  corporation  wherein  he  dies  or  a  county 
or  corporation  wherein  he  has  estate:  provided,  however,  that  in 
the  city  of  Richmond  the  Chancery  Court  of  said  city  shall  have 
such  jurisdiction.  (Code  1887,  §  2533;  1887-8,  p.  16;  1893-4,  o.  898; 
1902-3-4,  p.  673;  1904,  p.  206.) 

Revlsors*  Note. — The  part  of  this  section  held  nnoonstitational  In  Mc> 
Cardy  v.  Smitli,  107  Va.  757,  60  S.  E.  78,  has  been  sta-lcken  oat. 

Probate  Jurisdiction  is  also  conferred  on  the  law  and  chancery  conrts 
of  the  cities  of  Norfolk  and  Roanoke  by  sections  5035  and  5047,  respec- 
ttvely. 

THE  JI^RISDICTION  Of  a  court  Of  probate'  is  not  to  ascertain  and 
enforce  rights  of  property,  but  to  establish,  preserve  and  perpetuate  an 
important  muniment  of  title.    Tyson  t,  Scott,  116. Va.  243,  81  S.  E.  67. 

Effect  of  Jadgment  of  Probate  Court. — A  court  of  probate  occupies 
the  place  of  a  jury  as  to  the  fact,  and  ought  to  find  all  proper  inferences 
from  the  facis  proved.  Smith  v.  Jones,  6  Rand.  36.  Its  Judgment  is  a 
ludsment  in  rem.  Until  reversed,  it  binds  not  only  the  immediate  parties 
to  the  proceeding,  but  all  other  persons  (though  infants  at  the  time)  and 
all  conrts.  Coalter's  Ex'r  v.  Bryan,  1  Orat.  1 8 ;  Wills  v.  Spraggins,  3  Orat. 
555;  Schultz  V.  Schultz,  10  Orat  368,  60  Am.  Dec.  335;  Ballow  y.  Hudson, 
13  Orat.  682;  Connolly  v.  Connolly,  32  Orat.  664;  Oibson  v.  Beckham,  16 
Orat:  321;  Hutcheson  v.  Priddy,  12  Orat.  85.  Thus  Ex  parte  Barker,  2 
Leigh  719,  is  directly  overruled.  See  Schultz  v.  Schultz,  10  Orat.  378. 
See.  also.  2  Min.  (4th  Ed.)  1042;  4  Min.  (3d  Ed.)  103,  110,  112. 

In  regard  to  grants  of  administration,  the  general  principle  is  that 
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a  judgment  of  a  court  of  general  JurledicUon  over  the  subject  la  concIoslTe 
until  it  is  avoided  or  expires  by  its  own  limitation,  and  this  although  the 
tacts  of  the  particular  case  were  not  such  as  to  give  the  court  jurbidiction 
over  that  case.  Plsher  v.  Bassett,  9  Leigh  119,  33  Am.  Dec.  227;  Burn- 
ley's Representatives  v.  Duke,  2  Rob.  102;  Ballow  v.  Hudson,  13  Orat.  681; 
Andrews  v.  Avory,  14  Grat.  2!?9,  73  Am.  Dec.  356  (footnote  Va.  Rep. 
Ann.);  Gibson  v.  Beckham,  16  Grat.  321. 

The  sentence  of  a  court  of  probate  of  competent  jurisdiction  ad- 
mitting a  will  to  probate  cannot  be  denied  in  any  collateral  proceeding 
touching  the  will.  Its  validity  can  only  be  tested  by  resorting  to  the  means 
provided  by  law  for  that  specific  purpose.  Avant  v.  Cook,  118  Va.  1.  86 
S.  E.  903. 

As  to  when  and  by  whom  suit  may  be  brought  to  imp<iach  or  estab- 
lish will  when  probate  was  ex  parie,  see  section  5269, 

Situs  of  Personal  Estate. — Demands  against  the  Commonwealth  be- 
long to  the  county  or  corporation  wherein  is  the  seat  of  government.  Com. 
V.  Hudgin,  2  Leigh  248.  Promissory  notes,  bills  of  exchange,  and  all 
simple  contract  debts  belong  to  the  county  or  corporation  where  the  debtor 
resides.  Fisher  v.  Bassett,  9  Leigh  119,  33  Am.  Dec.  227.  Specialties 
generally  belong  where  they  happen  to  be  at  decedent's  death;  and  if  not 
then  in  the  State,  they  are  believed  to  belong  where  the  debtor  resides. 
Ex  parte  Barker,  2  Leigh  719;  Fisher  v.  Bassett,  9  Leigh  119,  33  Am.  Dec. 
227;  4  Mih.  (3d  Ed.)   104;   2  Min.  (4th  Ed.)  1033. 

Practice. — It  is  the  practice  in  Virginia  in  ex  parte  probate  3f  wills 
for  witnesses  to  be  asked  whether  the  testator  was  of  sound  mind  at  the 
time  of  the  execution  of  the  wU.  This  would  seem  unnecessary  in  view 
of  Hopkins  v.  Wampler,  108  Va.  705,  62  S.  E.  926.  It  would  seejn  that 
even  if  witnesses  should  disclaim  any  knowledge  as  to  the  soundness  of  the 
testator's  mind,  yet  the  will  would  have  to  be  admitted  to  probate,  because 
of  the  presumption  of  sanity.  But  if  the  courts  are  to  continue  to  ask  the 
witnesses  as  to  the  sanity  of  the  testator,  would  it  not  be  well  to  have  the 
attestation  clause,  where  one  is  used,  recite  the  fact  that  the  testator's 
mind  was  sound  in  the  opinion  of  the  witnesses,  thereby  preserving  in 
writing  the  facts  necessary  to  be  proven  at  probate? 

Generally. — A  will  devising  lands  in  this  State  may  be  admitted  to 
rrobate  In  this  State,  although  it  may  have  been  declared  void  in  another 
State.    Rice  v.  Jones,  4  Call  89. 

As  to  by  whom  a  will  should  be  submitted  for  probate,  see  2  Min.  (4th 
Ed.)  1033;  also  Win  v.  Bob,  3  Leigh  140,  23  Am.  Dec.  258;  Mercer  v. 
Kelso's  Adm'r,  4  Grat.  106;  Schultz  v.  Schultz,  10  Grat.  358,  369,  60  Am. 
Dec.  335. 

As  to  appointment  of  executors  and  administrators  see  section  6368, 
6360,  6249.  See  latter  section  for  further  provisions  as  to  power  of 
clerks  to  probate  wills,  etc. 

Cited  but  not  construed  in  Saunders  v.  Link,  114  Va.  286,  76  S.  E. 
327. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  22. 

See  Gregory's  Forms  Nos.  277,  278,  279,  280,  281,  282,  283,  286. 

Sec.  5248.    Appointment  of  curator;  when  nucde;  his  duties.— 

Such  court  or  clerk  may  appoint  a  curator  of  the  estate  of  a  dece- 
dent during  a  contest  about  his  will,  or  during  the  infancy,  or  in 
the  absence  of  an  executor,  or  until  administration  of  the  estate  be 
granted,  taking  from  him  bond  in  a  reasonable  penalty.  The  cnra-- 
tor  shall  take  care  that  the  estate  is  not  wasted  before  the  qualifi- 
cation of  an  executor  or  administrator,  or  before  such  estate  shall 
lawfully  come  into  possession  of  such  executor  or  administrator. 
He  may  demand,  sue  for,  recover,  and  receive  all  debts  due  to  the 
decedent,  and  all  his  other  personal  estate,  and  likewise  may  lease 
or  receive  the  rents  and  profits  of  any  real  estate  whereof  the  dece- 
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dent  or  testator  may  have  died  seized  or  possessed.  He  shall  pay 
debts,  so  far  as  such  payment  may  not  affect  the  priority  in  the 
order  of  payment  prescribed  by  law,  and  may  be  sued  in  like  man- 
ner as  an  executor  or  administrator ;  and  upon  the  qualification  of 
an  executor  or  administrator  shall  account  with  him  for  and  pay 
and  deliver  to  him  such  estate  as  he  has  in  his  hands  or  mav  ba 
Uable  for.     (Code  1887,  §  2534;  1902-3-4,  p.  674.) 

Rerisora'  Note. — The  words,  "lying  within  the  limits  of  the  county 
or  emigration  from  the  court  of  which  said  curator  may  have  received 
Us  appointment,"  formerly  appearing  at  the  end  of  the  next  to  the  last 
«eatenoe,  Iiave  been  omitted. 

It  was  formerly  held  that  a  curator  of  a  decedent's  estate  is  not 
Uable  to  suit  of  the  decedent's  creditors  In  chancery.  Wynn's  Kx'rs  v. 
Wynn's  Adm'rs.  8  Leigh  264;  Wilson's  Curator  v.  Shelton's  Adm'r,  9 
Leigh  342.  But  by  this  statute  a  curator  may  be  sued  In  like  manner 
88  an  execator  or  administrator. 

The  administrator  de  bonis  non  may  maintain  the  suit  against  the 
curator  and  bis  sureties  under  the  statute.  Helsley  t.  Craig's  Adm'r,  33 
Grat.  716. 

An  order  of  a  court  of  chancery  appointing  a  receiver  of  an  estate 
pending  litigation  over  the  will  will  be  treated  as  an  appointment  of  a 
curator  under  this  section,  when  it  appears  that  the  appointment  was 
made  after  notice,  upon  a  bill  supported  by  affidavit,  the  allegations  of 
which  are  not  denied  by  pleadings,  affidavit  or  otherwise.  McCurdy  v. 
Smith.  107  Va.  757,  60  S.  E.  78. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  23. 

Sep.  G249.  Probate  of  wills,  the  appointment  of  appraigers  of  the 
estates  of  decedents,  and  the  appointment  and  qualiftoation  of  per- 
sonal reinvsentatives,  and  curators,  by  the  clerks  of  circuit  courts. 

—The  clerk  of  any  circuit  court  may  apoint  appraisers  of  estates 
of  decedents,  admit  wills  to  probate,  appoint, 'and  qualify  executors, 
administrators  and  curators  of  decedents,  and  require  and  take 
from  them  the  necessary  bonds  in  the  same  manner  and  with  like 
effect  as  the  court  could  do  if  in  session.  Such  powers  and  duties 
may  be  exercised  and  discharged  as  well  during  the  sessions  of 
the  conrt  as  at  other  times. 

Snch  clerk  shall  keep  an  order  book,  in  which  shall  be  entered 
all  orders  made  by  him  respecting  the  subjects  aforesaid.  Any  per- 
son interested  may,  within  one  year  after  the  entering  of  such  an 
order,  appeal  therefrom  as  a  matter  of  right,  upon  giving  bond  as 
provided  by  law,  to  the  court  whose  clerk  has  made  the  order. 
Upon  application  being  made  for  such  appeal,  the  said  clerk  shall 
enter  forthwith  in  his  order  book  an  order  allowing  such  appeal, 
and  docket  the  same  as  a  preferred  cause  for  trial  at  the  next  term 
of  the  court.  The  said  court,  at  any  term,  shall  hear  and  deter- 
mine the  matter  as  though  it  had  been  presented  to  the  said  court 
in  the  first  instance,  ,and  shall  cause  a  copy  of  the  order  on  the 
order  book  of  the  court  embracing  its  final  action  to  be  copied  by 
the  clerk  into  his  order  book.  At  any  time  after  such  appeal  is 
allowed  the  said  court,  or  the  judge  thereof  in  vacation,  may  make 
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any  such  order  for  the  protection  of  the  parties  interested  or  for 
the  protection  or  preservation  of  any  property  involved  as  might 
have  been  made  had  the  matter  been  originally  presented  to  the 
court,  or  as  may  seem  needful.     (1902-3-^  p.  386;  1904,  p.  205.) 

Revisors'  Note.— So  mndi  of  this  section  as  was  held  nnconstitntioiial 
In  McCurdy  v.  Smith,  107  Va.  7S7,  60  S.  £!,  78,  has  boMi  omitted.  As 
the  8ecti4Mi  stood  before  the  revision,  it  authorized  clerlu  to  appoint  com. 
mittees.    This  provision  no  longer  appears  In  the  section. 

Kffect  of  clerk's  Judgment. — Under  this  section  the  clerk  may  admit 
a  will  to  probate  or  reject  It  and,  in  either  event,  his  sentence  is  a  Judg- 
ment in  rem  whose  validity  can  be  drawn  in  question  only  by  appeal  in  the 
manner  and  within  the  time  prescribed  by  this  section.  No  bill  to  impeach 
the  will  lay  under  section  2644  of  the  Code  of  1887.  Saunders  v.  Link, 
114  Va.  286,  76  S.  E.  327,  18  Va.  L.  Reg.  683  and  note;  Ramsey  v.  Dodd, 
114  Va.  295,  76  S.  E.  316!  Section  2544  of  the  Code  of  1887  is  section 
6259  of  this  Code,  with  important  changes,  as  to  which  see  revisers'  note 
to  section  5269. 

Until  reversed,  the  judgment  of  a  clerk  under  this  section  binds,  not 
only  the  immediate  parties  to  the  proceedings,  but  all  other  persons 
(though  infants  at  the  time),  and  all  courts.  Saunders  v.  Link,  114  Va. 
296,  76  S.  £.  327,  18  Va.  L.  Reg.  683  and  note;  Ramsey  v.  Dodd,  114  Va. 
296,  76  S.  E.  316. 

Appeals  from  Clerk. — On  an  appeal  from  the  clerk,  under  this  section, 
the  court  takes  jiirisdlction  and  hears  and  determines  "the  matter  s» 
though  It  had  been  presented  to  the  court  in  the  first  Instance."  And  all 
appropriate  remedies  provided  by  law  with  respect  to  the  probate  ot  wdls 
by  courts  may  then  be  called  into  activity,  and  all  rights  and  reservations 
which  pertain  to  such  case  are  preserved.  Saunders  v.  Link,  114  Va. 
285,  76  S.  E.  327,  18  Va.  L.  Reg.  683  and  note;  Ramsey  v.  Dodd,  114  Va. 
295,  76  S.  E.  315. 

The  right  of  appeal  from  the  order  of  a  clerk  admitting  a  will  to  pro^ 
bate  under  this  section  is  more  in  the  nature  of  an  appeal  than  a  writ  of 
error.  Tyson  v.  Scott,  116  Va.  243,  81  S.  E:  67;  editorial  on  this  case. 
20  Va.  L.  Reg.  70. 

Oenernlly. — Where  parties  to  probate  proceedings  under  this  section, 
instead  of  appealing  under  this  section,  brought  suit  under  section  2644 
of  the  Code  of  1887  (5259  of  this  Code)  to  impeach  the  will,  and  such  suit 
was  dismissed,  an  appeal  afterwards  taken  under  this  section  was  not  a 
"new  suit"  within  the  meaning  of  section  5826.  Tyson  v.  Scott,  116  V«. 
243.  81  S.  B.  57. 

See  18  Va.  L.  Reg.  707. 

See  notes  to  sections  6247,  6259. 

Section  2701  provides  that  deputies  may  perform  duties  of  clerk 
unless  expressly  forbidden  by  law. 

Sec.  6260.    How  production  of  will  compeUod. — ^Any  such  court, 

on  being  informed  that  a  person  has  in  his  custody  the  will  of  a 

testator,  may  summon  him,  and  by  proper  .process  compel  him  to 

produce  the  same.     (Code  1887,  §  2535.) 

This  section  was  intended  to  afford  ap  ancillary  means  ot  facilitating 
the  probate  of  wills,  and  furnishes  no  authority  to  a  court  to  require  a 
legatee  under  a  will,  which  no  one  is  seeking  to  have  probated,  to  transfer 
the  possession  thereof  to  Its  clerk  merely  for  its  safekeeping.  In  re 
Nicholas'  Will,  116  Va.  949,  83  S.  E.  368,  20  Va.  L.  Reg.  707. 

As  to  punishment  for  destroying  or  concealing  a  will,  see  section  4458. 

Sec.  6261.  Probate  of  copy  of  wiU  proved^withoat  the  State ;  to 
what  extent  admitted  to  probate. — Where  a  will  relative  to  an  estate 
within  this  State  has  been  proved  without  the  same,  an  authenticated 
copy  thereof,  and  the  certificate  of  probate  thereof  may  be  oifered 
for  probate  in  this  State.  When  such  copy  is  so  offered,  the  court 
(2244) 


Digitized  by 


Google 


Ch.  212]  yrxLLB  §5252 

or  the  clerk  thereof  to  which  it  is  offered  shall  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  will  was  duly  executed 
and  admitted  to  probate  as  a  will  of  personalty  in  the  State  or  coun- 
try of  the  testator's  domicile,  and  shall  admit  such  copy  to  pro- 
bate as  a  will  of  personalty  in  this  State.  And  if  it  appear  from 
such  copy  that  the  will  was  proved  in  the  foreign  court  of  pro- 
bate to  have  been  so  executed  as  to  be  a  valid  will  of  lands  in  this 
State  by  the  law  thereof,  such  copy  may  be  admitted  to  "probate  as 
a  will  of  real  estate.  The  probate  of  any  such  copy  of  a  will  before 
any  such  clerk  shall  have  the  same  legal  operation  and  effect  as  if 
such  copy  had  been  admitted  to  probate  by  said  court.  (Code 
1887,  §  2536;  1906,  p.  62.) 

In  Ex  parte  Povall,  3  Leigh  816,  the  court,  construing  the  former 
8tatnt»  (1  Rev.  Code  1819,  p.  378),  said:  it  is  the  settled  construction 
of  the  statute  that  when  the  authenticated  copy  is  produced,  if  it  shows 
that  the  will  has  heen  so  proved  in  a  foreign  court  as  that  if  proved  in 
like  manner  by  witnesses  here  it  could  only  be  admitted  as  a  will  of  per- 
8onalty,  it  shall  be  so  admitted  here;  but  if  the  evidence  taken  in  a  foreign 
court  be  such  that  if  taken  in  this  court  it  would  be  sufficient  to  establish 
it  as  a  will  of  lands,  it  shall  be  admitted  to  probate  here  also  as  a  will 
of  lands. 

The  construction  of  a  former  statute  in  Ex  parte  Povall,  3  Leigh  816, 
is  approved  in  the  present  statute.  The  basis  of  the  statute  Is  the  prin- 
ciple of  universal  public  law  that  in  the  case  of  personal  property  the  lex 
domicilii  governs  the  will,  while  in  the  case  of  real  property  lex  loci  rei 
sitae  governs.  2  Min.  (4th  Ed.)  1040.  See,  also,  Burnley's  Adm'r  v.  Duke, 
1  Rand.  108. 

The  fact  of  the  due  authentication  of  the  copy  is  determined  by  its 
admission  to  probate,  and  this  determination  is  conclusive  on  all  persons 
and  all  courts  until  reversed  in  some  appropriate  proceeding.  It  cannot  be 
collaterally  assailed.     Bryan  v.  Nash,  110  Va.  329,  66  S.  E.  69. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  25. 

S60.  6262.  When  deposition  of  witness  may  be  taken  and  read  on 
probate  of  will. — When  any  will,  or  authenticated  copy  thereof,  is 
offered  for  probate,  and  a  witness  attesting  the  same  resides  out 
of  this  State,  or  though  in  this  State  is  confined  in  another  county 
or  corporation  under  legal  process,  or  is  unable  from  sickness,  age 
or  any  other  cause,  to  attend  before  the  court  or  clerk  where  the 
same  is  offered,  the  same  may  be  proved  by  the  deposition  of  the 
subscribing  witness  or  witnesses,  which  shall  be  taken  and  certi- 
fied as  depositions  are  taken  in  other  cases,  except  that  no  notice 
need  be  given  of  the  time  and  place  of  taking  the  same,  unless^  it 
be  in  a  case  in  which  the  probate  is  opposed  by  some  person  who  has 
made  himself  a  party;  and  the  proof  so  given  shall  have  the  same 
effect  as  if  it  had  been  given  before  such  court  or  clerk.  For  the 
purpose  of  making  such  proof,  the  party  offering  such  will  or  copy 
shall  be  permitted  to  withdraw  temporarily  the  original  thereof 
upon  leaving  an  attested  copy  with  such  court  or  clerk.  (Code 
1887,  §  2537.) 

RevlBom'  Note.— This  section  has  l>een  so  changed  as  to  apply  to 
cases  before  the  clerk,  as  well  as  befwe  the  conrt,  in  order  to  make  the 
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county  court  had  decided  the  case  upon  its  merits  and  that  its  judg- 
ment was  conclusive  on  the  question  until  reversed. 

For  W.  Va.  decisions  on  similar  statute  see  Justis*  Annotations,  chaj>- 
ter  77,  section  81. 

Seo.  5259.  Motion  for  probate  may  be  ex  parte;  when  and  hf 
whom  sTiit  may  be  brouifht  in  such  case,  to  impeach  or  establiah 
will. — Any  court  having  jurisdiction  of  the  probate  of  wills  un- 
der section  fifty-two  hundred  and  forty-seven  may,  however,  with- 
out summoning  any  party,  proceed  to  probate  and  admit  the  will 
to  record,  or  reject  the  same.  After  a  sentence  or  order  under 
this  section  or  under  section  fifty-two  hundred  and  forty-nine,  a 
person  interested,  who  was  not  a  party  to  the  proceeding,  may  pro- 
ceed by  bill  in  equity  to  impeach  or  establish  the  will,  on  which 
bill  a  trial  by  jury  shall  be  ordered  to  ascertain  whether  any,  and 
if  any,  how  much  of  what  was  so  offered  for  probate,  be  the  will  of 
the  decedent.  The  court  may  also,  if  it  deem  proper,  require  all 
testamentary  papers  of  the  same  decedent  to  be  produced,  and  di- 
rect the  jury  to  ascertain  whether  any,  or  if  there  be  more  than 
one,  which  of  the  papers  produced,  or  how  much  of  what  was  so 
produced,  be  the  will  of  the  decedent.  If  the  sentence  or  order 
be  made  by  the  court  in  the  exercise  either  of  its  original  jurisdic- 
tion or  on  appeal  from  the  clerk,  such  bill  shall  be  filed  within  two 
years  from  the  date  of  such  order  made  by  the  court.  If  no  appeal  be 
taken  from  a  sentence  or  order  made  by  the  clerk  under  section 
fifty-two  hundred  and  forty-nine,  the  bill  shall  be  filed  within  two 
years  from  the  date  of  such  order  or  sentence  by  the  clerk.  If  no 
such  bill  be  filed  within  that  time,  the  sentence  or  order  shall  be 
forever  binding.  No  bill  shall  be  filed  under  this  section  except 
in  the  court  in  which,  or  in  the  clerk's  office  of  which,  the  will  was 
admitted  to  probate.     (Code  1887,  §  2544.) 

Revisory'  Note. — XhJs  section  changes  the  mlo  announced  in  Saun- 
ders V.  lAnk,  114  Va.  285,  76  S.  E.  327.  It  will  be  observed  (hat  the  ap- 
peal of  right  under  section  5249  from,  the  action  of  the  clerk  most  be  taken 
wltliin  one  year  from  the  entry  of  the  order  by  the  clerk,  but  that  the  Mil 
in  equity  under  this  section  (issue  devisavit  vel  non)  may  be  filed  within 
two  years  from  the  date  of  the  order  made  by  the  court,  whether  in  the 
exercise  of  ifs  original  Juris<liction  or  on  appeal  from  the  clerk,  and  that 
if  no  appeal  is  taken  from  the  action  of  the  derk  wlttiin  one  year,  then 
the  bill  may  be  filed  wltliin  two  yean  from  the  date  of  sluch  order  or  sen- 
tence by  the  clerk. 

Formerly,  under  tliis  section,  the  issue  was  limited  to  the  ascertain- 
ment of  "whether  any,  and  if  any,  how  much  of  what  was  SO  OFFEStBD 
FOR  PROBATE,  be  flie  will  of  the  decedent."  The  third  sentence  of  the 
revised  section,  therefore,  is  substantially  new  (see  section  5257),  and  Is 
broad  enough  to  comprehend  not  only  all  testamentary  papers  admitted  to 
probate  in  the  court,  but  all  testamentary  papers  of  the  testator.  See  S 
Va.  Law  Reg.  (N.  S.)  437. 

The  last  sentence  is  new. 

Eifect  of  Probate. — The  sentence  of  a  court  of  probate  of  competent 
Jurisdiction,  admitting  a  will  to  probate,  is  conclusive  evidence  of  the  due 
making  thereof,  and  cannot  be  denied  In  any  collateral  proceeding  touch- 
ing the  will,  and  its  validity  can  be  called  into  question  only  in  the  mode 
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pointed  out  by  the  statute,  upon  an  Issue  of  deTlsavit  vel  non.  Norvell 
V.  Lessueur,  33  Grat.  222;  Robinson  v.  Allen,  11  Grat.  785;  Vaughan  v. 
Green,  1  Leigh  287;  Wills  v.  Spragging,  3  Grat.  555;  Parker's  Ex'rs  v. 
Brown's  Ex'rs,  6  Grat.  554;  Coalter's  Ex'r  v.  Bryan,  1  Grat.  18;  Schultz 
V.  Schultz,  10  Grat.  358,  60  Am.  Dec.  335;  Fisher  v.  Bassett,  9  Leigh  119, 
33  Am.  Dec.  227;  Burnley's  Representatives  v.  Duke,  2  Rob.  102.  See 
Bagwell  T.  Elliott,  2  Rand.  190;  West  v.  West's  Ex'rs,  3  Rand.  373,  386; 
Ballow  \.  Hudson,  13  Grat.  672. 

Povrers  of  the  Court. — And  the  court  can  only  exercise  the  special  and 
limited  powers  conferred  upon  It  by  the  statute;  It  can  only  ascertain  by 
a  jury  whether  the  paper  is  or  is  not  the  will  of  the  decedent;  It  cannot 
make  any  order  respecting  his  estate,  and  a  decree  appointing  a  rieceiver 
to  take  charge  of  the  estate  is  ultra  vires  and  void.  Klrby  v.  Kirby,  .84 
Va.  627;  Coalter's  Ex'r  v.  Bryan,  1  Grat.  18;  Hartniau  v.  Strlckler,  82  Va. 
233;  Lamberts  v.  Cooper's  Ex'r,  29  Grat.  61;  Connolly  v.  Connolly,  32 
Grat.  667;  Malone's  Adm'r  v.  Hobbs,  1  Rob.  366,  39  Am.  Dec.  263. 

Under  this  section  the  court  can  only  ascertain  whether  the  paper  or 
papers  Is  or  are  the  last  will  and  testament  of  the  deceased.  No  other 
relief  can  be  had.     Harris  t.  Wyatt,  113  Va.  254,  74;  S.  E.  189. 

Trial  by  jury. — ^Upon  the  "trial  of  an  issue  devlsavlt  vel  non,  the  mode 
of  proceeding  upon  the  trial  is  substantially  the  same  as  upon  the  trial  of 
common-law  actions.  Lamberts  v.  Cooper's  Ex'r,  29  Grat.  66;  Coalter's 
Ex'r  V.  Bryan,  1  Grat.  18,  85;  Malone's  Adm'r  v.  Hobbs,  1  Rob.  346,  389, 
39  Am.  Dec.  263;  Hartman  v.  Strickler,  82  Va.  225. 

The  language  of  this  section  "a  trial  by  jury  shall  be  ordered"  only 
means  a  jury  trial  accompanied  by.  all  the  incidents  and  modes  of  pro- 
cedure attendant  upon  such  a  proceeding.  The  word  "shall"  does  not 
prevent  a  waiver  of  a  trial  by  jury,  but  is  to  be  construed  in  the  seiise 
of  "may,"  A  demurrer  to  the  evidence  is  not  an  invasion  of  the  province 
of  the  jury  on  such  trial.  Meade  v.  Meade,  111  Va.  451,  69  S.  E.  330;  see 
16  Va.  Law  Reg.  695  for  annotation  of  this  case. 

Proceeding. — ^The  word  "proceeding"  refers  to  the  entire  proceeding 
including  the  order  admitting  the  will  to  probate  or  rejecting  It,  and  one 
who  had  previous  to  such  order  withdrawn  as  a  party  therefrom  is  not 
concluded  thereby.    Dillard  v.  Dillard's  Ex'r, '78  Va.  208. ' 

Court. — ^The  word  "court,"  as  formerly  employed  in  this  section,  was 
not  intended  to  include  the  clerk.  Saunders  v.  Link.  114  Va.  285,  76  S:  E. 
327,  18  Va.  L.  Reg.  683  and  note;  Ramsey  v.  Dodd,  114  Va.  295,  76  S.  E. 
315. 

Parties  Interested. — Under  section  5242  (as  to  pretermitted  children) 
in  the  case  of  an  adopted  child  dying  under  age  of  twenty-one  years,  un- 
married and  without  issue,  both  legatees  and  nest  of  kin  have  interest 
within  the  meaning  of  this  section.  Bell  v.  Jones  (corporation  court  of 
Lynchburg),  9  Va.  Law  Reg.  1070. 

'The  objection  upon  the  merits  of  a  paper  offered  for  probate  is  con- 
clusively binding  upon  the  legatee,  though  he  was  an  infant  at  the  time 
and  not  party  to  the  proceeding.  Wills  v.  Sprafgins,  3  Gr«t.  555..  But. 
see  section  5260,  and  note. 

The  Issue. — Where  a  bill  etates  a  case  which.  If  true,  avoids  the  whole 
paper  which  had  been  probated  as  the  will  of  the  decedent,  and  answer 
accepts  the  Issue  thus  tendered,  and  undertakes  to  maintain  the  will  in. 
its  entirety,  the  issue  is  not  erroneous  for  the  reason  that  it  was  not  so 
framed  as  to  establish  a  part  of  the  paper,  as  it  was  not  Intended  by  this 
section  to  make  hard  and  fast  the  exact  terms  in  which  the  issue  should 
be  framed.     Rowland  v.  Rowland.  104  Va.  673,  52  S.  E.  366. 

PlaintiiT  and  Defendant. — ^The  party  sustaining  the  will  Is  the  plain- 
tlff,  and  entitled  to  the  opening  and  closing  of  the  case  before  the  jury, 
and  the  party  contesting  the  will  is  the  defendant;  and  this,  though  con- 
testant may  propose  to  admit  on  the  record  a  prima  facie  case  in  favor  of 
the  will.    Coalter  v.  Bryan,  1  Grat.  18. 

•nie  limitation. — And  after  the  lapse  of  the  time  prescribed,  the  pro- 
bate cannot  be  called  In  question,  how  erroneous  soever  the  sentence  may 
be.  Nalle's  Representatives  v.  Fenwick,  4  Rand.  585;  Street's  Heirs. v. 
Street,  11  Leigh  498;  Schultz  v.  Schultz,  10  Grat.  358,  60  Am.  Dec.  335: 
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Robinson  v.  Allen,  11  Grat.  785;  Parker's  Bx'rs  v.  Brown's  Ex'rs,  6  Grat. 
554;  Norrell  v.  Lessueur,  33  Grat.  224. 

Generally. — As  this  section  read  in  Code  uf  1887,  it  was  held  that 
no  bill  lay  under  this  section,  to  impeach  a  will  admitted  to  probate  by 
the  clerk  under  section  2639a  of  Pollard's  Code  (1904).  Saunders  v.  Link, 
114  Va.  285,  76  S.  E.  327;  Ramsey  v.  Dodd,  114  Va.  295,  76  S.  E.  315,  18 
Va.  L.  Reg.  683  and  note.  These  rulings  are  overturned  by  the  section 
as  amended  by  the  present  revision. 

Formerly,  a  bill  might  have  been  filed  in  the  county  court  in  chancery 
to  impeach  a  will  previously  admitted  to  record  in  the  district  (or  circuit) 
court,  as  a  court  of  probate.    Ford  v.  Gardner,  1  Hen.  &  M.  72. 

Cited  but  not  construed  in  Tyson  v.  Scott,  116  Va.  243,  81  S.  E.  57, 
In  editorial,  20  Va.  L.  Reg.  708. 

See  18  Va.  L.  Reg.  707;  14  Va.  L.  Reg.  470;  13  Va.  L.  Journal  441; 
Burks'  Pleading  and  Practice,  p.  482. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 77,  section  32. 

See  Gregory's  Forms  Nos.  277,  278,  279. 

Sec.  5260.  Saving  in  favor  of  infants  and  non-residents. — The  two 
preceding  sections  are  subject  to  this  proviso:  that  any  person  in- 
terested who,  at  the  time  of  the  sentence  or  order,  is  under  the  age 
of  twenty-one  years,  or  of  unsound  mind,  may  file  a  bill  in  equity 
to  impeach  or  establish  the  will  within  one  year  after  he  becomes 
of  age,  or  is  restored  to  sanity,  as  the  ease  may  be,  and  any  per- 
son interested,  who  at  that  time  resides  out  of  this  State,  or  shall 
have  been  proceeded  against  by  order  of  publication,  may,  unless 
he  actually  appeared  as  a  party,  or  was  personally  summoned,  file 
such  bill  within  two  years  after  such  sentence  or  order.  (Code 
1887,  §  2545.) 

Revisers'  Note. — The  saving  in  favor  of  persons  of  ansoand  mind  i» 
new. 

Where  one  Interested  was  an  infant  at  the  time  of  such  decree,  and 
vras  not  a  party  to  the  proceeding  nor  represented  therein,  and  new 
and  material  evidence  has  since  been  discovered,  he  may  file  a  bill  of 
review  to  set  the  decree  aside,  even  though  it  has  been  affirmed  in  the 
Court  of  Appeals.  Connolly  v.  Connolly,  32  Grat.  664;  4  Min.  (3d  Ed.) 
110,  112. 

For  the  rule  as  to  infants  prior  to  the  statute,  see  Wells  v.  Spraggins, 
8  Grat.  55ri. 

Cited  but  not  construed  in  Saunders  v.  Link.  114  Va.  286,  76  S.  E. 
327,  18  Va.  L.  Reg.  683  and  note. 

Seic.  5261.  What  may  be  admitted  as  evidence  on  trial  by  jnry.— 
The  record  of  what  is  proved  or  deposed  in  court  by  witnesses  on 
the  motion  to  admit  a  will  to  record,  and  any  depositions  lawfully 
taken  out  of  court,  on  such  motion,  of  witnesses  who  cannot  be  pro- 
duced at  a  trial  afterwards  before  a  jury,  may,  on  such  trial,  be 
admitted  as  evidence,  to  have  such  weight  as  the  jury  shall  think 
it  deserves.     (Code  1887,  §  2546.) 

An  executor  claiming  no  Interest  as  devisee  or  legatee  under  the 
will,  and  not  having  acted  in  such  a  way  as  to  subject  him  to  a  decree 
for  costs,  was  a  competent  witness  beween  parties  claiming  the  estate  be 
represented.     Coalter  v.  Bryan,  1  Grat.  18. 

See  Gregory's  Forms  No.  340. 

Sec.  6262.  Wills  to  be  recorded;  provision  for  recording  copies; 
effect  of  recordation;  clerk  to  index  wills. — Every  will  or  authenti- 
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cated  copy  admitted  to  probate  by  any  court  or  clerk  of  any  cir- 
cuit court  shall  be  recorded  by  the  clerk,  and  remain  in  the  clerk's 
office,  except  during  such  time  as  the  same  may  be  carried  to  another 
court  under  a  subpoena  duces  tecum.  A  duly  certified  copy  of  such 
will,  or  of  any  authenticated  copy  so  admitted  to  record,  may  be 
recorded  in  any  county  or  city,  wherein  there  is  any  estate,  real  or 
personal,  devised  or  bequeathed  by  such  will. 

It  shall  be  the  duty  of  the  personal  representative  of  the  testa- 

'  tor  to  cause  a  duly  certified  copy  of  any  will  or  of  any  authenticated 

copy  so  admitted  to  record,  to  be  recorded  in  any  county  or  city 

wherein  there  is  any  real  estate  of  which  the  testator  died  seized, 

or  which  is  devised  by  his  will. 

Every  will,  or  such  a  duly  certified  copy  as  is  mentioned  in  this 
section,  when  duly  recorded  shall  have  the  effect  of  notice  to  all 
persons  of  any  devise  or  disposal  by  the  will  of  real  estate  situated 
in  a  county  or  city  in  which  such   vill  or  copy  is  so  recorded. 

It  shall  be  the  duty  of  every  clerk  on  recording  any  will,  or  such 
a  copy  as  is  mentioned  in  this  section,  to  index  the  same  as  required 
by  law.     (Code  1887,  §  2547;  1897-8,  p.  492;  1902-3-4,  p.  674.) 
Revlsora*  Note- — ^The  last  two  paragraphs  of  tlite  Aectlon  are  new. 
Cited  in  14  Va.  Law  Reg.  472. 
See  Gregory's  Forms  Nos.  277,  278,  279. 

Sec.  5263.  To  protect  the  title  of  a  bona  fide  porchaser  oi  real  estate 
for  vahxe  from  the  heir-at-law  of  a  4e>cedent  against  a  devise  of  the 
said  real  estate  without  notice  to  such  purchaser. — The  title  of  a 
bona  fide  purchaser  without  notice  for  valuable  consideration  from 
the  heir-at-law  of  a  person  who  has  died  heretofore,  or  who  may 
die  hereafter,  having  title  to  any  real  estate  of  inheritance  in  this 
Commonwealth,  shall  not  be  affected  by  a  devise  of  such  real  estate 
made  by  the  decedent,  unless  within  one  year  after  the  testator's 
death  the  will  devising  the  same,  or  if  such  will  has  been  probated 
without  this  State,  an  authenticated  copy  thereof  and  the  certificate 
of  probate  shall  be  filed  for  probate  before  the  court  or  clerk  having 
jurisdiction  for  that  purpose,  and.  shall  afterwards  be  admitted  to 
probate  and  recorded  in  the  proper  court  or  clerk's  office  as  a  will 
of  real  estate;  provided  that  if  any  devisee  under  such  will,  is  at 
the  time  of  the  testator's  death  an  infant,  or  insane,  the  limitation 
created  by  this  section  shall  not  affect  such  infant,  or  insane  per- 
son, until  after  the  expiration  of  one  year  from  the  removal  of  his 
or  her  disability.     (1914,  p.  511;  1916,  p.  509.) 

Boviflors'  Note. — ^Tbls  section  reduces  the  limitation  from  two  years 
to  one  year.  The  parte  of  the  act  of  1016  which  have  served  tfaelr  pnr» 
poses  have  been  omitted. 
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CHAPTER  213. 
Deocenta  and  Distribntioiia. 


Sec.  Sec. 

5264.  Course  of  descents  generally.       6272. 
6266.  How  collaterals  of  lialf-blood 

inberlt.  6273. 

6266.  When     parties      take      per 

stirpes,  and  wben  per  capi-       5274. 
ta. 

6267.  When   alienage   of   ancestor       5276. 

not  to  bar. 

6268.  When   bastards   take;    when       5276. 

Children   of   former    slaves 
take. 

6269.  When    marriage   legitimates      6277. 

children. 
5270.  Issue     legitimate,      though       5278. 

marriage  null  . 
6271.  How     posthnmons    children 

teke. 


Descents  from  infants  in  cer- 
tain cases. 

Distribution  of  personal 
estate. 

When  homicide  to  bar  acqui- 
sition of  estate. 
Right  of  State,  it  no  other 
distributee. 

When  and  how  widow  must 
renounce  benefit  of  will;  ef- 
fect thereof. 

Rights  of  husband  and  wife 
barred  by  adultery. 
In  division    of    estate  of  in- 
testate, advancements  to  be 
brought  into  hotchpot. 


Sec.  5264.  Course  of  descents  generally. — ^When  any  person  hav- 
ing title  to  any  real  estate  of  inheritance  shall  die  intestate  as  to 
such  estate,  it  shall  descend  and  pass  in  parcenary  to  such  of  his 
kindred,  male  and  female,  as  are  not  alien  enemies,  in  the  following 
course:  .        * 

Krst,  To  his  children  and  their  descendants ; 

Second,  It  there  be  no  child,  nor  the  descendant  of  any  child,  then 
to  his  father; 

Third,  If  there  be  no  father,  then  to  his  mother,  brothers,  and 
sisters,  and  their  descendants. 

Fourth,  If  there  be  no  mother,  nor  brother,  nor  sister,  nor  any  de- 
scendant of  either,  then  one  moiety  shall  go  to  the  paternal,  the  oth- 
er to  the  maternal  kindred,  in  the  following  course : 

Fifth,  First  to  the  grandfather; 

Sixth,  If  none,  then  to  the  grandmother,  uncles,  and  aunts,  on 
the  same  side,  and  their  descendants; 

Seventh,  If  none  such,  then  to  the  great  grandfathers,  or  great 
grandfather,  if  there  be  but  one; 

Eighth,  If  none,  then  to  the  great  grandmothers,  or  great  grand- 
mother, if  there  be  but  one,  and  the  brothers  and  sisters  of  the 
grandfathers  and  grandmothers,  and  their  descendants; 

Ninth,  And  so  on,  in  other  cases,  without  end,  passing  to  the  near- 
est lineal  male  ancestors,  and  for  want  of  them,  to  the  nearest 
lineal  female  ancestors,  in  the  same  degree,  and  the  descendants  of 
such  male  and  female  ancestors. 

Tenth,  If  there  be  no  father,  mother,  brother,  or  sister,  nor  any 
descendant  of  either,  nor  any  paternal  kindred,  the  whole  shall  go 
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to  the  maternal  kindred ;  and  if  there  be  no  maternal  kindred,  the 
whole  shall  go  to  the  paternal  kindred.  If  there  be  neither  maternal 
nor  paternal  kindred,  the  whole  shall  go  to  the  husband  or  wife  of 
the  intestate ;  or  if  the  husband  or  wife  be  dead,  to  his  or  her  kin- 
dred, in  the  like  course  as  if  such  husband  or  wife  had  survived  the 
intestate  and  died  entitled  to  the  estate.    (Code  1887,  §  2548.) 

The  law  of  descents  as  originally  prepared  was  the  work  of  Thomas 
Jefferson.  It  has  been  modified  In  a  few  respects  since  then.  2  Min.  ( 4th 
Ed.)  537.  542,  543.  This  statute  wholly  abrogates  the  common  law  of 
descents,  and  provides  for  every  case  which  can  happen.  Browne  v.  Tur- 
berrlUe,  2  Call  390;  Templeman  v.  Steptoe.  1  Munf.  339;  Dbvis  v.  Rowe,  6 
Rand.  363;  Garland  v.  Harrison,  8  Leigh  371;  Stone  v.  Keeling,  5  Call  144. 
The  statute  is  to  be  interpreted  according  to  the  analogies'  of.  the  statute 
of  distribution  ol  a  decedent's  personal  property  and  of  the  civil  law,  from 
which  the  statute  as  well  as  the  statute  of  distribution  was  In  most  par- 
ticulars taken.     Davis  v.  Rowe,  6  Rand.  363. 

For  analysis  of  the  chapter,  see  2  Min.  (4th  Ed.)   540  et  seq. 

By  this  section  two  general  courses  of  descent  are  provided,  the  first 
commencing  with  the  children  of  the  intestate  and  their  descendants, 
and  eniliug  with  his  mother,  brothers  and  sisters,  and  their  descendants; 
and  the  eecond  beginning  with  the  grandfather,  and  ending  with  the  hus- 
band or  wife  of  his  or  her  kindred.  Moore  v.  Conner,  2  Va.  Dec.  62,  20 
S.  E.  S?6. 

This  section  prescribes  the  course  of  descents  generally,  and  in  all 
easbs  reference  must  first  be  had  to  this  section  to  determine  to  which 
class  it  belongs.  The  other  sections  (5265,  6266,  etc.)  are  but  explanatory 
of  how  the  estate  shall  be  partitioned  under  the  proper  class  when  dis- 
covered, especially  when  some  of  those  entitled  to  take  are  descendants  of 
deceased  members  of  the  class,  or  some  of  the  class  are  collaterals  of  the 
halt  blood.    Moore  v.  Conner,  2  Va.  Dec.  65,  20  S.  E.  936. 

"Title  to  any  real  estate  of  inheritance"  embraces  all  estates  of 
intestate,  whether  in  possession  or  resting  in  title,  whether  present  or 
reversionary.     Medley  v.  Medley,  81  Va.  265,  274. 

A  vested  remainder  inherited  under  first  subsection  by  the  father. 
Waring  v.  Waring,  96  Va.  641,  643,  32  S.  B.  150. 

Mother,  nieces  and  nephews  inherit  intestate's  estate  under  third  sub- 
section.   Moore  v.  Conner,  2  Va.  Dec.  56,  20  S.  B.  936. 

A  case  governed  by  fourth  subsection,  one  moiety  goinu;  to  the  pater- 
nal, the  other  to  the  maternal  kindred.  Browne  v.  Turberville,  2  Call 
390. 

Wife's  claim  under  tenth  subsection  defeated  because  there  were 
paternal  kindred.    Hannon  v.  Hounihan,  85  Va.  439,  1  2  S.  B.  157. 

See  section  6274 — when  homicide  to  bar  acquisition  of  estate. 

Cited  in  French  v.  Logan,  108  Va.  67,  60  S.  E.  622. 

For  questions  propounded  and  answered  under  this  section  see  9  Va. 
Law  Reg.  747  and  846. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  1. 

Sec.  5265.  How  collaterals  of  half  blood  inherit. — Collaterals  of 
the  half  blood  shall  inherit  only  half  so  much  as  those  of  the  whole 
blood;  but  if  all  the  collaterals  be  of  the  half  blood,  the  ascending 
kindred,  if  any,  shall  have  double  portions.    (Code  1887,  §  2549.) 

Brothers  of  t»a«tard  half  blood  to  him. — The  brothers  of  a  bastard, 
whether  they  be  legitimate  or  illegitimate,  are  of  the  half  blood  to  him, 
and  when  they  come  to  the  succession  with  the  mother  are  entitled  to  halt 
rortions.  Garland  v.  Harrison,  8  Leigh  368,  379;  Hepburn  v.  Dundas, 
13  Grat.  223. 

AppUcatloiM  of  the  statute. — An  uncle  of  the  whole  blood,  three  chil- 
dren of  another  uncle  (deceased)  of  the  whole  blood,  and  an  uncle  of  the 
half  blood,  being  all  the  maternal  kindred,  were  entitled,  under  section 
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6264,  subsection  4,  to  a  moiety  of  the  Intestate's  estate,  which  was  allotted 
as  follows:  Two-fifths  to  the  uncle  of  the  whole  blood,  two-fifths  to  the 
three  cousins,  and  one-fifth  to  the  uncle  of  the  half  blood.  Browne  t. 
Turberville,  2  Call  390. 

The  heirs  of  an  intestate,  under  section  6264,  subsection  3,  were  bia 
mother,  two  sisters  of  the  whole  blood,  and  a  brother  of  the  half  blood. 
The  mother  took  two-sevenths,  each  of  the  sisters  took  two-seventha,  and 
the  brother  of  half  blood  one-seventh.     Blunt  v.  Gee,  5  Call  481. 

The  mother  of  the  Intestate,  four  nephews  and  nieces  of. the  half 
blood,  children  of  three  brothers  of  the  half  blood,  came  into  the  inheri- 
tance. The  nephews  and  nieces  took  per  stirpes  three-fifths,  and  the 
mother,  being  entitled  to  a  double  portion,  took  two-fifths.  Moore  v.  Con- 
ner, 2  Va,  Dec.  66,  20  S.  B.  936. 

For  comments  on  this  section  see  14  Va.  Law  Reg.  796. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  2. 

Seic.  6266.   When  parties  take  per  stirpes,  and  when  per  capita. — 

When  the  children  of  the  intestate,  or  his  mother,  brothers,  and 
sisters,  or  his  grandmother,  uncles,  and  aunts,  or  any  of  his  female 
lineal  ancestors  living,  with  the  children  of  his  deceased  lineal 
ancestors,  male  and  female,  in  the  same  degree,  come  into  the  par- 
tition, they  shall  take  per  capita  or  by  persons;  and  where,  a  part 
of  them  being  dead  and  a  part  living,  the  issue  of  those  dead  have 
right  to  partition,  such  issue  shall  take  per  stirpes  or  by  stocks,  that 
is  to  say,  the  shares  of  their  deceased  parents ;  but  whenever  those 
entitled  to  partition  are  all  in  the  same  degree  of  kindred  to  the 
intestate,  they  shall  take  per  capita  or  by  persons.  (Code  1887. 
§  2550.) 

This  statute  may  be  paraphrased  thus:  If  the  heirs  are  all  in  the 
same  degree  of  relationship  to  the  decedent,  they  take  per  capita  or  by 
persons  (equally);  if  in  unequal  degree,  the  nearest  take  per  capita, 
while  the  more  remote  take  per  stirpes,  the  shares  of  their  deceased  an- 
cestors who  are  in  the  degree  of  the  nearest.  Davis  v.  Rowe,  6  Rand. 
366;  Ball  v.  Ball,  27  Grat.  326;  2  Min.  (4th  Ed.)   643. 

B.  dies  intestate,  leaving  as  heirs  five  children  of  her  deceased  son, 
S.,  s'x  children  of  her  deceased  son  W.,  and  a  grandchild  of  W.,  the  only 
child  of  a  deceased  daughter  of  W.  B.'s  real  estate  is  to  be  divided  Into 
twelve  equal  parts,  of  which  the  five  children  of  her  son  S.,  the  six 
children  of  her  son  W.,  and  the  grandchild  of  W.,  representing  her  de- 
ceased mother,  are  each  to  take  a  part.    Ball  v.  Ball,  27  Orat.  326. 

Where  an  intestate  left  surviving  no  father  and  no  children  or  de- 
scendants, but  left  a  mother  and  foui'  nieces  and  nephew  of  the  half  blood, 
the  nephews  and  nieces  take  per  stirpes,  and  not  PM*  capita.  Moore  t. 
Conner,  2  Va.  Dec.  66,  20  S.  B.  936. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  3. 

Sec.  6267.  When  alienage  of  ancestor  not  to  bar. — In  making  title 
by  descent,  it  shall  be  no  bar  to  a  party  that  any  ancestor  (whether 
living  or  dead),  through  whom  he  derives  his  descent  from  the  in- 
testate, is  or  hath  been  an  alien.  (Code  1887,  §  2551.) 

This  section  removes  the  bar  of  alienage  through  collateral  as  well 
as  lineal  kindred.  Jackson  v.  Sanders,  2  Leigh  109;  Garland  v.  Harrison, 
8  Leigh  374;  Hannon  v.  Hounihan,  86  Va.  429,  12  S.  E.  167. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  4. 

Sec.  6268.  When  bastards  take;  when  children  of  former  slaves 
take. — ^Bastards  shall  be  capable  of  inheriting  and  transmitting  in- 
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heritance  on  the  part  of  their  mother  as  if  lawfully  begotten.  And 
the  children  of  parents,  one  or  both  of  whom  were  slaves  at  and 
daring  the  period  of  cohabitation,  and  who  were  recognized  by 
the  father  as  his  children,  and  whose  mother  was  recognized  by 
such  father  as  his  wife,  and  was  cohabited  with  as  such,  and  their 
descendants,  shall  he  as  capable  of  inheriting  any  estate  whereof 
such  father  may  have  died  seized  or  possessed,  or  to  which  he  was 
entitled,  as  though  such  children  had  been  bom  in  lawful  wedlock. 
(Code  1887,  §  2552;  1902-3-4,  p.  664.) 

The  bastard  is  not  restricted  to  an  Inheritance  from  the  mother,  or 
through  the  mother  in  the  direct  line,  hut  he  may  take  an  inheritance  on 
the  part  of  the  mother  from  the  collateral  line.  Garland  t.  Harrfson,  8 
Leigh  382;  Hepburn  v.  Dundas,  13  Grat.  223. 

In  whatever  capacity  a  legitimate  son  of  the  mother  would  have  to 
inherit  or  transmit  inheritance,  the  same  attaches  to  a  bastard,  as  to  in- 
Iteritance  and  transmission  of  Inheritance  on  the  part  of  the  mother.  The 
word  "transmit"  in  the  statute  means  transmit  "through"  and  "from." 
Therefore  a  mother  is  capable  of  Inheriting  from  her  illegitimate  son,  and 
so  are  his  illegitimate  brothers.  Garland  v.  Harrison,  8  Leigh  382,  394; 
Hepburn  t.  Dundas,  13  Grat.  223. 

Upon  a  devise  to  a  daughter  for  life,  and  at  her  death  to  be  equally 
divided  among  her  children,  an  illegitimate  child  of  the  daughter  will 
take  with  her  legitimate  children.  Bennett  v.  Toler,  15  Grat.  588,  78  Am. 
Dec.  638.  See,  also,  Thomason  v.  Anderson,  4  Leigh  118;'  5  Va.  Law  Reg. 
Ill;  1  Min.  (4th  Ed.)  447. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  5. 

Sec.  6269.  When  marriage  legitimates  children. — If  a  man,  having 
had  a  child  or  children  by  a  woman,  shall  afterwards  intermarry 
with  her,  such  child  or  children,  or  their  descendants,  if  recognized 
by  him  before  or  after  the  marriage,  shall  be  deemed  legitimate. 
(Code  1887,  §  2553.) 

An  Illegitimate  child  born  before  1st  of  January,  1787  (when  this 
statute  went  into  effect),  of  parents  who  intermarried  also  before  that 
period,  and  who  was  recognized  by  the  father  before  that  period,  wa^ 
legitimated  and  entitled  to  an  equal  distribution  of  the  father's  unbe- 
queathed  estate  with  his  other  children  bom  after  marriage.  Rice  v. 
Eltord,  3  Hen.  &  M.  226;  Sleigh  t>  Stridor,  6  Call  439.  See,  also,  Bennett 
v.  Toler.  15  Grat.  623.  78  Am.  Dbc.  938. 

A  child  who  died  before  the  marriage  of  the  parents  leaving  a  legiti- 
mate child  is,  upon  the  marriage  of  the  parents  and  recognition  by  the 
father,  legitimated,  so  that  the  child  will  take  as  heir  to  the  father.  Ash 
v.  Way's  Adm'rs,  2  Grat.  203. 

Neither  this  section  nor  the  next  applies  to  or  legitimates  the  off- 
spring of  a  cohabitation  in  this  State  between  a  white  person  and  a  negro, 
when  the  parents  subsequently  celebrate  a  ceremony  of  marriage  outside 
of  this  State,  in  some  place  where  marriage  between  such  persons  is 
lawful.    Greenhow  v.  James'  Ex'r,  80  Va.  636,  56  Am.  Rep.  603. 

This  section  does  not  apply  where  a  marriage  is  not  celebrated. 
Eldred  v.  Bldred,  97  Va.  630,  34  S.  E.  477. 

'  A  child  born  out  of  wedlock  but  subsequently  legitimated  by  this  sec- 
tion does  not  meet  the  common  law  requirement  that  the  child  must  be 
born  alive  during  coverture  to  entitle  the  husband  to  curtesy.  Bond  v. 
Bond.  16  Va.  Law  Reg.  411  (circuit  court  Pulaski  county),  and  discussion 
thereof,  16  Va.  Law  Reg.  709  and  801.  See  note  of  this  case  under  sec- 
tion 5134. 

As  to  negroes,  see  section  6091  and  notes. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  6. 
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•  Sec.  6270.  Issue  Intimate,  though  marriage  uulL — The  issue  of 
marriages  deemed  null  in  law,  or  dissolved  by  a  court,  shall  never- 
theless be  legitimate.     (Code  1887,  §  2554.) 

The  issue  of  a  woman  by  a  second  marriage,  which  took  place  during 
the  lifetime  of  the  first  husband  and  before  the  first  marriage  Is. dis- 
solved, are  legitimate,  and  will  inherit  from  their  father.  Stones  v.  Keel- 
ing, 5  Call  143;  Heckert  v.  Hlle's  Adm'r,  !>0  Va.  390,  18  S.  B.  481.  The 
case  of  Groenhow  v.  James'  Ex'r,  80  Va.  636,  66  Am.  Rep.  603,  cited  lit 
notes  to  section  5269,  and  below,  held  not  to  overrule  Stones  v.  Keeling, 
supra.     Heckeirt  v.  Hlle's  Adm'r,  supra. 

This  section  and  section  5269  are  cited  by  Judge  Cardwell  in'Offleld 
V.  Davis,  100  Va.  250,  263,  40  S.  E.  910,  as  an  argument  for  the  invalidity 
of  a  common-law  marriage  in  Virfrlnla. 

T-his  section  does  not  legitimate  issue  of  cohabitation  between  a  white 
person  and  a  negro  who  afterwards  marry  out  of  State  where  such  mar- 
riages are  lawful.  Oreenhow  v.  James'  Ex'or,  80  Va.  636,  66  Am.  Rep. 
603. 

Cited  but  not  construed  in  Lemons  v.  Harris,  116  Va.  809,  80  S.  B. 
740. 

See  notes  to  section  6091. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 78,  section  7. 

Sec.  5271.  How  poflthtmions  children  take. — Any  person  in  ventre 
sa  mere,  who  may  be  bom  in  ten  months  after  the  death  of  the 
intestate,  shall  be  capable  of  taking  by  inheritance  in  the  same  man- 
ner as  if  he  were  in  being  at  the  time  of  such  death.  (Code  1887, 
§  2555.) 

Sec.  6272.  Descents  from  infants  in  certain  cases. — If  an  infant 
die  without  issue,  having  title  to  real  estate  derived  by  gift,  devise, 
or  descent  from  one  of  his  parents,  the  whole  of  it  shall  descend 
and  pass  to  his  kindred  on  the  side  of  that  parent  from  whom  it 
was  so  derived,  if  any  such  kindred  be  living  at  the  death  of  the 
infant.  If  there  be  none  such,  then  it  shall  descend  and  pass  to  his 
kindred  on  the  side  of  the  other  parent.    (Code  1887,  §  2556.) 

Blood  of  flrsft  pnrchaser. — ^This  section  is  the  only  instance  where 
the  statute  pays  any  attention  to  the  blood  of  the  first  purchaser.  2  Mln. 
(4th  Ed.)  542;  Medley  v.  Medley.  81  Va.  272. 

Kxcluslou  of  one  parent. — This  statute  excludes  the  mather  when  the 
inheritance  was  derived  from  the  Ifcther,  if  there  is  living  any  brother  or 
sister  of  such  Infant,  or  any  brother  or  sister  of  the  father,  or  any  lineal 
descendant  of  either  of  them;  and  vice  versa,  where  the  inheritance  was- 
derived  from  the  mother.  Browne  v.  Turberville,  2  Call  898;  Tomlinson 
V.  Dillard,  3  Call  106  (93). 

•  A  married  infant  died  leaving  a  child.  Her  real  estate  descended  to 
the  child  subject  to  curtesy  of  husband,  and  upon  the  death  of  the  child 
(an  infant)  passed  to  the  heirs  of  the  child  on  the  part  of  the  mother. 
Vaughan  v.  Jones,  23  Grat.  444,  458. 

Infant's  property  derived  directly  by  devise  from  the  father  goes  at 
death  of  infant  to  her  sisters  to  the  exclusion  of  the  mother.  Davis  v. 
Christian,  16  Grat.  11,  32. 

Real  estate  must  be  derived  directly  from  parent. — ^The  real  estate 
of  an  infant  will  descend  In  the  same  manner  as  that  of  an  adult  (1) 
unless  it  is  derived  by  gift,  devise,  or  descent  from  one  of  his  parents,  i.  e., 
unless  it  is  derived  from  his  father  or  mother,  not  grandfather  or  grand- 
mother; and  (2)  unless  the  estate  is  derived  directly  from  one  of  his 
parents.     1  Va.  Law  Reg.  229. 

The  property  must  be  derived  from  parent  directly,  not  indirectly,  in 
order  to  come  under  this  statute.    Davis  v.  Christian,  15  Grat.  11,  32; 
1  Va.  Law  Reg.  229. 
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Goierally. — ^The  word  "kindred,"  as  used  In  tbis  section,  has  the 
meaning  of  "next  of  kin."    Bonewell  v.  Smith,  120  Va.  431,  91  S.  E.  759. 

Under  this  section,  on  failure  of  issue  of  an  Infant  last  seised,  the  in- 
heritance descends  to  the  infant's  kindred  on  the  side  of  that  parent  from 
whom  the  real  estate  was  derived  when,  as  in  this  case,  there  are  such 
kindred  liTlngr  at  the  death  of  the  Infant.  The  statute  does  not  permit 
us  to  ascend  beyond  the  parent  to  the  grandparent,  or  to  any  other  ancestor 
of  the  infant,  in  order  to  reach  the  propositus  from  whom  the  inheritance 
shall  descend.  The  parent  only,  and  In  no  case  any  more  remote  ancestor 
is  made  by  the  statute  such  propositus.  Whether  the  parent  be  or  be  not 
the  first  purchaser  Is  immaterial.  Bonewell  v.  Smith,  120  Va.  431,  91  S.  E. 
759. 

This  section  designates  the  class  to  which  realty  should  descend; 
the  proportion  is  governed  by  section  5265.  Mort  T.  Jones,  106  Va.  668, 
14  Va.  Law  Reg.  795. 

Application  of  the  stfttute  In  Templeman  v.  Steptoe,  1  Munf.  339; 
Addison  T.  Core's  Adm'r,  2  Munf.  279;  Medley  v.  Medley,  81  Va.  272. 

The  paternal  uncle  preferred  before  maternal  grandmother.  Llggon 
T.  Fuqua,  6  Munf.  281. 

See  notes  to  second  6347. 

Sec.  6273.  Distribution  (tf  pwaonal  estate. — ^When  an^  person 
shall  die  intestate  as  to  his  personal  estate  or  any  part  thereof,  the 
surplus  (subject  to  the  provisions  of  chapter  two  hundred  and  sev- 
enty-four) after  payment  of  funeral  expenses,  charges  of  adminis- 
tration and  debts,  shall  pass  and  be  distributed  to  and  among  the 
same  persons,  and  in  the  same  proportions,  to  whom,  and  in  which 
real  estate  is  directed  to  descend,  except  as  follows: 
First,  Of  infants.. 

The  personal  estate  of  an  infant  shall  be  distributed  as  if  he  were 
an  adult; 
Second,  Of  married  persons. 

If  the  intestate  was  married,  the  surviving  husband  or  wife  shall 
be  entitled  to  one-third  of  such  surplus,  if  the  intestate  left  surviv- 
ing issue  of  the  marriage  which  was  dissolved  by  the  death  of  the 
intestate,  or  of  a  former  marriage;  but  if  no  such  issue  survive, 
the  surviving  husband  or  wife  shall  be  entitled  to  the  whole 
of  such  surplus.  (Code  1887,  §  2557.) 

Reviflors*  Note. — This  section  materially  changes  the  law  governing 
the  distribution  of  the  personal  estate  of  married  persons,  and  puts  has- 
baud  and  vrife  on  terms  of  equality  In  case  of  intestacy.  Before  the  re- 
Tislm,  if  the  intestate  was  ai  married  woman,  her  husband  was  entitled  to 
tlie  whole  of  the  surplus ;  If  the  intestate  left  a  widow  and  Issue  by  her, 
the  widow  was  entitled  to  one-third  of  the  surplus;  if  the  intestate  left 
a  widow  but  no  Issue  by  her,  the  widow  was  entitled  absolutely  to  such  of 
(fae  personal  property  in  the  surplus  as  was  acquired  by  the  intestate  by 
virtue  of  hia  marriage  with  her  prior  to  April  4,  1877,  and  remaining  in 
kind  at  her  death;  and  in  this  case  she  Was  also  entitled.  If  the  inteetaite 
left  Issue  by  a  former  marriage,  to  one-third;  if  no  such  Issue,  to  one-half 
of  the  residue  of  the  surplus. 

Intestacy — ^When  heir  is  not  disinherited. — A  paper,  signed  and 
sealed  by  the  decedent,  expressing  the  desire  to  disinherit  two  of  his 
heirs.  Is  not  a  devise  or  bequest  of  the  testator's  estate  by  implication, 
tor  a  man  cannot  disinherit  his  heirs  or  next  of  kin  In  any  other  way 
than  by  giving  his  estate  to  some  one  else.  Boisseau  v.  Aldrldges,  6  Leigh 
222,  27  Am.  Dec.  590. 

Executor  not  entitled  to  reaidnom  of  personal  estate.— The  words  of 
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the  statute  "or  any  part  thereof"  refer  to  and  direct  distribution  of  every- 
thing  that  was  not  actually  bequeathed  by  the  will,  and  therefore  since 
1786,  when  this  statute  was  enacted,  the  executor  is  not  in  any  case  en- 
tiMed  to  the  residuum  of  his  testator's  personal  estate  not  actually  be- 
queathed away  by  the  will.  Paup's  Adm'r  t.  Mingo,  4  Leigh  163;  Sbelton 
T.  Shelton,  1  Wash.  64.    But  see  Wemick's  Adm'r  y.  McMurdo,  5  Rand.  78. 

Married  women's  personal  property.— It  seems  that  the  executor  or 
administrator  who  had  survived  his  wife,  but  had  never  taken  administra- 
tion on  her  estate,  may  sue  the  guardian  of  the  wife  for  her  personal 
estate  committed  to  him.  Templeman  v.  Fauntleroy,  3  Rand.  434.  For 
other  cases  under  former  statute,  see  Vaughan  v.  Jones,  23  Grat.  444; 
Andes  v.  Roller,  98  Va.  620,  37  S.  B.  297;  Wade  v.  Boxley,  5  Leigh  442. 

Utue. — ^The  word  "children"  m  the  act  of  1785  was  construed  strictly, 
and  not  in  the  same  sense  as  "issue."  Bernard  v.  Hipkins,  6  Call  101,  104. 
Therefore  the  statute  was  subsequently  changed. 

illlenation  barring  wife's  cUstrlbatlve  sbare. — ^The  wife  has  not  such 
an  interest  in  that  portion  of  the  personal  estate  of  her  husband  to  which 
she  may  be  entitled  in  the  event  of  his  dying  intestate,  or  leaving  a  will 
which  she  may  renounce,  as  that  an  absolute  and  irrevocable,  though 
merely  voluntary,  deed  thereof,  executed  by  him  to  his  children  by  a  for- 
mer marriage,  can  be  considered  a  fraud  on  her  rights,  or  be  set  aside  at 
her  instance.  Lightfoot's  Ex'rs  v.  Colgin,  6  Munf.  42;  Gentry  y.  Bailey,  6 
Grat.  694. 

Genoralljr. — For  the  history  of  formation  of  statute,  see  note  to  Paup'i 
Adm'r  v.  Mingo,  4  Leigh  173. 

As  to  "legacies  in  disguise,"  see  Ruth  v.  Owens,  2  Rand.  6Q7. 

Cited  in  Morris  v.  Garland's  Adm'r,  78  Va.  225. 

See  section  6347  and  notes. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 78,  section  9. 

Sec.  6274.  When  homicide  to  bar  acquidtion  of  estate. — No  per- 
son shall  acquire  by  descent  or  distribution,  or  by  will,  any  interest 
in  the  estate  of  another  whom  he  has  killed  in  order  to  obtain  such 
interest. 

Rertoors*  Note. — ^Thla  section  is  new. 

For  discussion  of  thin  subject  prior  to  this  section  see  1  Va.  L.  R.  N.  S. 
465. 

Sec.  5276.  Rig^ht  of  State,  if  no  other  distributee.— To  the  Com- 
monwealth shall  accrue  all  the  personal  estate  of  every  decedent,  of 
which  there  is  no  other  distributee.  (Code  1887,  §  2558.) 

Revisors*  Note. — For  an  act  relating  to  unclaimed  bank  deposits,  see 
Acts  1918,  p.  480. 

As  to  escheats,  see  section  489,  et  seq. 

Sec.  6276.  When  and  how  widow  must  renounce  benefit  of  will; 
effect  thereof. — ^When  any  provision  for  a  wife  is  made  in  her  hus- 
band's  will,  she  may,  within  one  year  from  the  time  of  the  admis- 
sion of  the  will  to  probate,  renounce  such  provision.  Such  renunci- 
ation shall  be  made  either  in  person  before  the  court  in  which  the 
will  is  recorded,  or  by  a  writing  recorded  in  such  court,  or  the 
clerk's  office  thereof,  upon  such  acknowledgment  or  proof  as  would 
authorize  a  writing  to  be  admitted  to  record  under  chapter  two 
hundred  and  eleven.  If  such  renunciation  be  made,  or  if  no  pro- 
vision for  her  be  made  in  the  will,  she  shall  have  such  share  of  her 
husband's  personal  estate  as  she  would  have  had  if  he  had  died 
intestate ;  otherwise,  she  shall  have  no  more  thereof  than  is  given 
her  by  the  wiU.  (Code  1887,  §  2559.) 
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Application  of  Statute. — ^This  statute  is  applicable  to  personal  estate 
alone.  Ambler  v.  Norton,  4  Hen.  &  M.  36;  Blunt  v.  Gee,  6  Call  481; 
Wiseley  ▼.  FIndlsiy,  3  Rand.  361,  15  Am.  Dec.  712;  3  Mln.  (2d  Ed.)  680. 

Effect  of  renanciatlon.— i-The  effect  of  the  renunciation  is  to  tbrow 
the  rights  of  the  wife  upon  the  other  parts  of  the  estate,  and  relieves  that 
which  was  burdened,  with  the  provision  tor  her.  Then  equity  requires 
that  the  Interest  devised  to  her  should  be  given  to  the  parties  who  are 
disappointed  of  their  legacies  by  this  election.  Mitcheir  t.  Johnson,  6 
Leigh,  475;  Flndley's  Ex'rs  v.  Flndley,  11  Grat.  434;  McReynolds  ▼. 
CottnU,  9  Grat.  242;  Kinnaird  v.  Kinnaird,  8  Leigh  400,  31  Am.  Dec. 
658;  Morris  ▼.  Garland's  Adm'r.  78  Va.  226. 

Manner  of  rennnciation. — ^An  election  to  take  against  the  will  cannot 
be  made  in  any  other  form  than  that  of  a  renunciation  made  in  manner 
and  time  prescribed  in  this  statute.  Taylor  ▼.  Browne,  2  Leigh  419; 
Kinnaird  y.  Kinnaird,  8  Leigh  400,  31  Am.  Dec.  658.  And  it  matters  not 
that  no  provision  for  nor  mention  of  the  wife  is  made  In  the  will.  Cocke's 
Ez'r  T.  Phillips,   13  Leigh  248. 

Taking  out  letters  of  administration  with  will  annexed  does  not 
amount  to  an  election  to  take  under  the  will.  Taylor  t.  brown,  2  Leigh 
419. 

It  is  not  required  that  the  provision  giving  personal  estate  to  the 
wife,  which  provision  she  renounces,  shall  be  declared  or  averred  to  be 
in  Ueu  of  her  distributive  share.     Thornton  v.  Winston,  4  Leigh  174. 

Antennptisl  contract  barring  dower  does  not  deikrive  her  of  dls- 
tribntive  share. — An  antenuptial  contract  barring  dower  does  not  deprive 
the  wife  of  her  distributive  share  in  the  personal  estate.  Findley's 
Ex'rs  V.  Findley,  11  Grat.  434, 

Deed  of  settlement — Rennnciation  of  will. — A  man  makes  a  deed  of 
settlement  of  property  upon  the  wife,  and  afterwards  'by  will  disposes 
of  the  property  in  a  manner  far  less  beneficial  to  the  wife,  and  dies. 
The  widow  Is  not  required  by  this  statute,  to  renounce  the  provision 
made  for  her  by  will  in  order  to  claim  under  the  deed  of  settlement. 
Taylor  v.  Browne,  2  Leigh  419. 

Renunciation  of  WlU  does  not  extlngnish  tmst  created  thereby. — 
Personal  property  ibequeathed  to  the  wife  for  life,  subject  to  a  power  of 
appointment  vested  in  her,  is  a  trust  for  the  objects  of  the  appointment; 
and  the  widow's  renunciation  of  the  will  does  not  extinguish  the  trust; 
and,  as  the  power  was  not  executed  by  the  trustee,  the  subject  shall  be 
divided  among  the  testator's  lineal  descendants,  according,  to  the  statute 
of  distributions.     Mitchell  v.  Johnson,  6  Leigh  461. 

Qatere,  whether  in  the  case  of  a  testator  making  a  provision  for  his 
wife  for  life,  and  giving  her  a  power  of  appointment  of  the  remainder, 
it  the  widow  renounce  the  provision  she  thereby  renounces  the  power 
of  appointment  also.     Id. 

EMect  of  not  renonncing  benefit  of  will. — If  the  widow  does  not 
renounce  her  husband's  will  within  the  time  prescribed  by  statute,  sha 
loses  her  distributive  share  of  the  personal  estate,  and  is  confined  to  the 
provisions  of  the  will,  but  Is  entitled  to  her  dower  in  the  lands.  Blunt  v. 
Oee,  6  Call  481;  Noell  v.  Oarnett,  4  Call  92;  Wiseley  v.  Findley,  3  Rand. 
372,  15  Am.  Dec.  712;  Thornton  v.  Winston,  4  Leigh  162,  174;  Dupree's 
Adm'r  v.  Cary,  6  Leigh  36;  McReynolds  v.  Counts,  9  Grat.  242;  Wilson 
V.  Knownelar's  Bx'r,  79^  Va.  479;  Findley's  Ex'rs  v.  Findley,  11  Grat. 
434. 

Quaere:  A  householder  dies,  leaving  a  widow,  but  no  children, 
and  he  leaves  a  will  vhereby  he  bequeaths  one-half  of  his  personal  estate 
to  his  wife  in  fee  simple,  and  the  other  half  to  a  nephew,  and  the  widow 
does  not  renounce  the  will,  what  portion  does  she  take  under  the  will? 
Is  she  entitled  to  the  poor  debtor's  exemption  absolutely,  and  then  one- 
half  ot  the  residue,  or  does  she  only  take  one-half  of  the  estate  left  by 
said  tesUtor?      15  Va.  Law  J.   777;    16  Va.  Law  J.   261. 

Disposition  by  bnsband  in  his  lifetime  defeats  her  claim.— While  a 
husband  cannot  defeat  the  wife's  claim  to  her  distributive  share  by  will, 
he  may  do  so  by  an  irrevocable  disposition  thereof  in  his  lifetime.    Light- 
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foot's  Ex'rs  y.  Colgin,  5  Mant.  42;  Gentry  t.  Bailey,  6  Grat.  694.  And 
this  although  he  secures  a  life  estate  to  himself  and  though  his  purpose 
is  to  defeat  his  wife's  claim.  An  irrevocable  deed  of  trust  is  not  to  be 
considered  a  will  in  disguise  merely  because  it  disposes  of  nearly  all  of 
the  grantor's  personal  property  and  reserves  to  the  grantor  the  possession 
and  control  of  the  property  during  his  life.  Hall  v.  Hall,  109  Va.  117, 
63  S.  E.  420: 

OeneMdly.— For  an  elaborate  discussion  of  a  widow's  right  of 
renunciation  and  the'  acceleration  of  distribution,  see  17  Va.  Law  Reg. 
177. 

Renunciation  in  Showalter  v.  Showalter,  107  Va.  713,  60  S.  B.  4«, 
held  to  be  sufficient  compliance  with  this  section. 

As  to  election  of  widow  to  waive  jointure  and  demand  dower,  see 
section  6121. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  78,  section  11. 

Sec.  5277.  Rights  of  husband  and  wife  barred  by  adnlteiy. — ^The 
provisions  of  section  fifty-two  hundred  and  seventy-three  and  fifty- 
two  hundred  and  seventy-six  are  subject  to  the  qualification  that  if 
either  husband  or  wife  leave  the  other  and  live  in  adultery,  he  or 
she  shall  have  no  part  of  the  personal  estate  as  to  which  the  other 
consort  dies  intestate,  unless  before  such  death  they  were  recon- 
ciled and  lived  together.     (Code  1887,  §  2560.) 

Revisers'  Note. — JPonnorly,  this  section  barred  the  rights  of  the  wifc 
only;  now  it  bars  the  rights  of  either  hnsband  or  wife. 

Dower  barred  by  adultery  of  wife,  section  6123;  curtesy  and  other 
interest  in  wife's  estate  barred  by  desertion,  section  5140. 

Sec.  5278.  In  division  of  estate  of  intestate,  advancements  to  be 
brought  into  hotchpot. — Where  any  descendant  of  a  person  dying 
intestate  as  to  his  estate,  or  any  part  thereof,  shall  have  received 
from  such  intestate  in  his  life-time,  or  under  his  will,  any  estate, 
real  of  personal,  by  way  of  advancement,  and  he,  or  any  descenditnt 
of  his,  shall  come  into  the  partition  and  distribution  of  the  estate 
with  the  other  parceners  and  distributees,  siich  advancement  shall 
be  brought  into  hotchpot  with  the  whole  estate,  real  and  personal, 
descended  or  distributable,  and  thereupon  such  party  shall  be  en- 
titled to  his  proper  portion  of  the  estate,  real  and  personal.  (Code 
1887,  §  2561.) 

Purpose  of  this  statute. — ^The  purpose  is  to  bring  about  an  equal 
division  among  the  children  or  other  descendants  of  all  his  estate,  both 
real  and  pergonal,  except  so  far  as,  in  the  exercise  of  the  right  of  owner- 
ship, he  may  have  thought  Jit  to  create  a  difference,  not  by  constrain- 
ing the  child  who  has  received  the  advancement  to  submit  to  the  redivi- 
sion,  but  subjecting  him  to  an  alternative.  Chinn  v.  Murray,  4  Grat.  377; 
Hudson  V.  Hudson's  Ex'r,  3  Rand.  120. 

Advancements — Hotchpot — ^Deflnltion. — An  advancement  is  a  giving 
by  anticipation  the  whole  or  part  of  what  it  is  supposed  a  child  will 
be  entitled  to  on  the  death  of  the  parent.  Chinn  v.  Murray,  4  Grat 
378,  397;  Harley  v.  Harley,  6  Va.  Law  J.  172;  Darne's  Ex'r  v.  Lloyd, 
82  Va.  861,  6  S.  E.  87,  3  Am.  St.  Rep.  123;  'Nicholas  v.  Nicholas,  100 
Va.  660,  42  S.  E.  669,  866;  Osgood  v.  Breed's  Heirs,  17  Mass.  356; 
Appeal  of  Miller,  80  Am.  Dec.  559,  and  note. 

The  child  must  not  only  have  the  enjoyment  of  the  property  and 
take  the  profits,  but  the  parent  must  have  parted  irrevocably  with  his 
title  to  the  property  and  passed  it  to  the  child.  Christian  v.  Coleman's 
Adm'r,  3  Leigh  30;  Williams  v.  Stonestreet,  3  Rand.  662;  Kean  v.  Welch, 
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1  Grat.  406;  Puryear  v.  Cabell,  24  Grat.  268;  Darne'a  Ex'r  v.  liojd,  82 
Va.  859,  5  S.  E.  87,  3  Am.  St.  Rep.  123;  West  v.  Jones,  86  Va.  616,  620, 
8  S.  E.  468. 

Payment  by  father  of  gambling  debt  of  son  created  an  advancement. 
Carter  v.  Cutting,  6  Munf.  223. 

Timber  cut  by  one  of  the  children  off  a  tract  not  her  own  is  to  be 
charged  to  her  in  the  dlTlsion.     Puryear  v.  Cabell,  24  Grat.  260. 

Slaves  were  subjects   of  advancement  in  January,    1865.      West  t. 
Jones.  8!^  Va.  616.  8  S.  E.  468:   Puryear  v.  Cabell.   24   Grat.   260. 

What  in  its  inception  was  a  loan  may  be  made  subsequently,  by  will 
or  otherwise,  an  a'dvancement.  Darne's  Ex'r  v.  Lloyd,  82  Va.  859,  5  S. 
E.  87,  3  Am.  St.  Rep.  123.  The  release  or  canceling  of  bonds  of  son  to 
parent,  with  intention  thereby  to  prefer  him  in  life,  is  as  much  an  ad- 
vancement as  so  much  cash.  Bruce  v.  Slemp,  82  Va.  358,  4  S.  E.  692. 
Advaac^meBts  depend  npon  intention.-i— While  questions  of  advance- 
ment depend  upon  intention  (McDearman'  v.  Hodnett,  83  Va.  280,  2 
S.  B.  643;  Watkins  v.  Young,  31  Grat.  84;  Lewis  v.  Henry's  Ex'rs,  28 
Grat.  192;  Lee's  Ex'r  v.  Boak,  11  Grat.  182;  Biedler  v.  Biedler,  87  Va. 
309,  12  S.  E.  753),  yet  the  parent  cannot  by  mere  declaration  of  inten- 
tion make  that  an  advancement  which  is  not  such  in  law,  nor  prevent 
that  from  being  an  advancement  which  the  law  plainly  declares  to  be  . 

such.    Watklns  v.  Young,  31  Grat.  88-90,  2  Min.  (4th  Ed.)  516. 

Gift  by  parent  to  child  prima  facie  an  advancement. — ^Whenever 
a  parent  makes  to  a  child  a  transfer  of  property,  either  real  or  personal, 
or  whenever  he  furnishes  the  purchase  price  of  property,  title  to  which 
is  taken  In  the  name  of  the  child,  a  prima  facie  presumption  of  ad- 
vancement arises.  Watklns  v.  Young,  31  Grat.  84;  McDearman  v.  Hod- 
nett, S3  Va.  281,  2  S.  E.  643;  Gregory  v.  Winston's  Adm'r^  23  Grat.  102; 
Bruce  v.  Slemp,  82  Va.  352,  4  S.  E.  692.  And  so  such  a  gift  to  a  son- 
in-law  is  prima  facie  an  advancement  to  the  daughter  (Peale's  Adm'r  v. 
Thurmond,  77  Va.  753;  Bruce  v.  Slemp,  82  Va.  352,  4  S.  E.  692;  Mc- 
Dearman V.  Hodnett,  83  Va.  281,  2  S.  E.  643),  the  married  woman's 
act  not  affecting  questions  of  advancement  (McDearman  v.  Hodnett, 
supra).  But  the  presumption  in  both  these  cases  may  be  rebutted,  and 
for  the  purpose  of  showing  the  real  intention  of  the  ancestor  his  declara- 
tions or  statements  made  at  the  time  of  the  gift,  or  subsequently,  are 
competent  evidence,  as  well  as  circumstances  of  the  ancestor  and  rela- 
tions existing  between  him  and  the  child.  Watkins  v.  Young,  31  Grat. 
84;  McDearman  v.  Hodnett,  83  Va.  281,  2  S.  E.  643;  Chinn  v.  Murray, 
4  Grat.  348.     Gift  of  real  estate  cannot  be  by  parol.     Section  6141. 

Hotchpot. — ^In  considering  what  advancements  are  to  be  brought 
into  hotchpot,  regard  must  be  had  to  section  6141,  forbidding  parol  gifts 
of  land.  Nicholas  v.  Nicholas,  100  Va.  660,  42  S.  E.  669,  866.  See, 
also,  section  6141  and  notes. 

Value  to  be  accounted  for. — The  value  of  a  present  advancement  (1.  e., 
an  advancement  to  take  effect  immediately)  is  to  be  Estimated  as  at  the 
date  of  the  gift,  without  accountability  of  the  donee  for  future  rents, 
profits.  Increase,  enhancement  or  gain;  and,  on  the  other  hand,  without 
resort  to  the  Intestate's  estate  for  any  depreciation,  diminution,  or  loss, 
whether  occasioned  by  mismanagement,  misfortune,  or  accident.  Beck- 
wlth  V.  Butler,  1  Wash.  224;  Hudson  v.  Hudson's  Ex'r,  3  Rand.  117; 
Knight  V.  Yarborough,  4  Rand.  566;  Chinn  v.  Murray,  4  Grat.  379;  Wil- 
liams V.  Stonestreet,  3  Rand.  359;  Christian  v.  Coleman's  Adm'r,  3 
Leigh,  30;  Knight  v.  Oliver,  12  Grat.  33;  Puryear  v.  Cabell,  24  Grat. 
260;  Cabells  v.  Puryear,  27  Grat.  908;  Barrett  v.  Morriss'  Ex'r,  33  Grat. 
273;  Davies  v.  Hughes,  86  Va.  909,  11  S.  B.  488;  Kean  v.  Welch,  1  Grat. 
406. 

Qusre,  is  this  same  rule  applicable  to  future  advancements,  e.  g., 
a  gift  by  a  father  to  a  son  of  real  estate  in  fee,  but  to  commence  in  futuro, 
or  with  a  reservation  of  a  life  estate  to  himself?  Chinn  v.  Murray,  4 
Grat  379. 

Rents  and  profit*. — While  it  is  the  rule  that  neither  rents  nor  profits  of 
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land  given  as  an  advancement  ought  to  be  brought  into  hotchpot,  yet 
where  a  father  permits  a  child  to  rent  out  his  land,  and  to  receive  the 
rents  thereof  for  his  or  her  use,  such  rents  shall  be  brought  Into  hotch- 
pot as  an  advancement.     Williams  v.  Stonestreet,  3  Rand.  659. 

Detifs.— Advancements  made  by  the  testator  in  his  lifetime  are  not  to  be 
taken  in  account  in  fixing  the  proportion  of  the  debts  which  each  devisee 
is  to  pay.     Gaw  v.  Huffman,  12  Orat.  628. 

Interest  on  advancements. — ^The  general  rule  as  to  Interest  on  advance- 
ments is  as  follows:  The  party  advanced  is  not  to  be  charged  with 
interest,  because  the  advancement  in  his  haitds  is  no  part  of  the  estate. 
It  belongs  to  him,  and  he  cannot  be  charged  interest  on  his  own  unless 
there  be  something  in  the  will  subjecting  it  to  such  a  charge.  Cabell  v. 
Puryear,  27  Grat.  902,  908;  Puryear  v.  Cabell,  24  Grat.  260;  Barrett  v. 
Morriss'  Ex'r,  33  Grat.  273;  Davles  v.  Hughes,  86  Va.  909,  11  S.  E.  Hi. 

But  If  the  amount  held  by  the  several  legatees  be  over  and  aiboTe 
the  amount  they  were  entitled  to  on  the  date  fixed  iby  the  testator. as  the 
date  of  distribution,  such  excess,  is  thei  property  of  the  estate.  In  whicb 
all  the  distributees  are  equally  interested,  and  upon  this  excess  the- 
legatees  who  have  had  the  same  must  be  charged  Interest  from  the  day  of 
distribution  fixed  by  the  testator.  Cabells  v.  Puryear,  27  Grat.  902, 
908;  Barrett  v.  Morriss'  Ex'r,  33  Grat.  273;  Davles  v.  Hughes,  86  Vt. 
912,  11  S.  E.  488.  See  2  Min.  (4th  Ed.)  516,  where  the.  rule  is  incor- 
rectly stated. 

Refusal- to  bring  advancement  into  hotchpot  at  one  division  ne  bar 
to  pfirticipating  in  scicond  division.— An  heir  at  law,  who  h&s  been  ad- 
vanced In  the  lifetime  of  his  ancestor  Is  entitled  to  participate  In  the  divi- 
sion, after-  the  death  of  the  widow.  In  the  real  estate  which  had  been 
assigned  to  her  in  dower,  although  he  had  refused  to  bring  his  advance- 
ments in  hotchpot,  in  order  to  participate  in  the  previous  division  of  the 
estate,  not  embraced  In  the  assignment  to  the  widow.  Persinger  v. 
Simmons,  25  Grat.  238;  Knight  v.  Oliver,  12  Grat.  33. 

Ademption  of  legacy. — Where  one  in  loco  parentis  gives  a  legacy  u 
a  portion,  and  afterwards  advances  in  the  nature  of  a  portion  to  the  same 
person,  such  advancement  will  be  deemed  an  ademption  of  the  legacy. 
Hansbrough's  Ex'rs  v.  Hooe,  12  Leigh,  322,  37  Am.  Dec.  659;  Strother's 
Adm'r  v.  Mitchell's  Ex'r,  80  Va.  149;  Moore  v.  Hilton,  12  Leigh  1;  Jones 
V.  Mason,  6  Rand.  577,  16  Am.  Dec.  761.  Analogically^  devises  of  real 
estate  are  revoked,  adeemed,  or  satisfied.  Hansbrough's  Ex'rs  v.  Hooe, 
supra. 

But  when  the  gift  Is  given  before  the  making  of  the  will,  and  the  will 
does  not  charge  it  as  an  advancement,  the  court  cannot  so  charge  it  in  the 
settlement.  Strother's  Adm'r  v.  Mitchell's  Ex'r,  80  Va.  149.  See,  Also, 
Lee's  Ex'r  v.  Boak,  11  Grat.  182. 

.  Purchaser  from  descendant.— Complainant  bought  the  interest  of  u> 
heir  of  a  decedent  without  making  inquiry  and  without  having  knowledge 
of  the  fact  that  advancements  had  been  made  by  the  decedent  (father) 
to  the  heir  (son)  in  excess  of  the  heir's  interest  in  the  estate.  In  a  suit 
by  the  purchaser  against  the  other  heirs  for  partition,  the  lower  conn 
denied  relief,  which  decree  was  afiBrmed  on  appeal,  the  court  holding 
that,  under  this  section,  where  the  advancement  to  such  descendant  ta 
equal  to  or  exceeds  his  share  of  the  estate,  it  bars  his  right  to  fnrtber 
participation;  that  while  the  section  does  not  in  terms  refer  to  a  pa^ 
chaser  from  the  descendant,  yet  such  purchaser  is  charged  with  knowl- 
edge of  the  public  statutes  of  the  State  and  can  only  buy  and  can  only 
take  the  interest  of  his  grantor  in  the  estate;  and  that  the  doctrine  of 
bona  flde  purchaser  has  no  application.  Corbitt  v.  Wright.  120  Vt. 
471,  91  S.  E.  612. 

Generally. — By  the  act  of  1785  advancements  of  real  estate  were  only 
to  be  brought  into  hotchpot  with  real  estate  descended,  and  personal  ad- 
vancements only  with  personal  estate.  Since  1819  the  law  has  been 
otherwise.     Williams  v.  Stonestreet,  3  Rand.  559. 

Advancements  to  children  are  not  brought  Into  hotchpot  for  tie 
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benefit  of  the  widow;  she  Is  only  entitled  to  share  In  the  estate  of  the 
intestate  of  which  he  died  possessed.    Kni«ht  v.  Oliver,  12  Orat.  33. 

This  statute  is  mandatory  and  makes  the  bringing  of  adyancemsnts 
into  hotchpot  a  condition  precedent  to  participation  in  the  estate.  Mort  v. 
Jones.   106  Va.   677,   64   S.   E.   8B7. 

For  tall  treatmeht  of  the  subject  of  Hotchpot,  see  2  Mln.  (4th  Ed.) 
512  et  seq.;  Watkins  ▼.  Young,  31  Grat.  86  et  seq.;  Va.  Rep  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  78,  section  18. 
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TITLE  47. 

Partitioiis  and  O^torminous  Owners. 


OHAPTEB  214. 


Partltlona  and  Ooterminona  Owners. 


Sec  Sec. 

6879.  Jurisdiction  of  partition  of       6288. 
land. 

6280.  When  shares  ot  two  or  more      5289. 

laid  off  together. 

6281.  When    partition    cannot    be      5290. 

made,  there  may  be  allot- 
ment or   sale;    proceedings      6291. 
in   case   of  sale;    how  pro-       5292. 
ceeds  distributed  or  invest- 
ed;  effect  of  sale  on  right       6293. 
of  dower. 

6282.  Decree  of  partition  to  rest 

legal  title.  5294. 

5283.  When     proceeds     ot     sale 
deemed  personal  estate. 

6284.  Shares  of  unknown  parties.        5295. 

5285.  Bftect  ot  partition  or  sale  on 

lessee's  rights.  6296. 

6286.  Partition  ot  goods,  etc.,  by 
sale,  if  necessary. 

5287.  Working     coal     and     other       5297. 
mines  near  land  ot  another 
without  his  consent,  prohib- 
ited. 


Owner  to  permit  surrey  ot 
mine. 

How  entry  tor  such  purpose 
compelled. 

How  adjoining  fishing  shores 
defined. 

Penalty  tor  disturbing  them. 
Arrest  of  non-resident  of- 
fenders. 

Proceedings  to  acquire 
right  to  drain  land  through 
lands  ot  others. 

Damages  to  be  ascertained 
by  commissioners;  what  no- 
tice to  .be  given. 

Mode  of  draining  to  be  de- 
scribed. 

Payment  ot  damages  and 
costs  a  pre-requlsite  to  right 
to  drain. 

Court  may  allow  owners  ot 
lands  desiring  to  drain  same, 
to  construct  culverts,  etc.. 
under  mill  canals. 


Sec.  6279.  Jurisdiction  of  partition  of  land. — Tenants  in  com- 
mon, joint  tenants,  and  co-parceners  shall  be  compellable  to  make 
partition ;  and  a  lien  creditor  or  any  owner  of  undivided  estate  in 
real  estate  may  also  compel  partition  for  the  porpose  of  subjecting 
the  estate  of  his  debtor  or  the  rents  and  profits  thereof  to  the  satis- 
faction of  his  lien.  Any  court  having  general  equity  jurisdiction  of 
the  county  or  corporation  wherein  the  estate,  or  any  part  thereof, 
is,  shall  have  jurisdiction  in  cases  of  partition,  and  in  the  exercise 
of  such  jurisdiction  may  take  cognizance  of  all  questions  of  law 
affecting  the  legal  title  that  may  arise  in  any  proceedings,  between 
such  tenants  in  common,  joint  tenants,  coparceners  and  lien  cred- 
itors.   (Code  1887,  §  2562;  1897-8,  p.  488;  1902-3-4,  p.  835:) 

Revlsors*  Note. — The  latter  part  of  this  section  formerly  authorised 
the  court  ot  equity  to  "take  cognizance  ot  all  qaeetions  ot  luvr  nffect* 
inK  the  legal  title  that  may  arise  in  any  proceedings,  as  m»11  between 
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teuata  tai  <»iimoB,  Joint  tenants,  and  co-parceners  as  others."  The 
langnage  bow  Is  "between  SUCH  tenants  in  common.  Joint  tenants,  co- 
parceners and  IiI£N  CREDITORS."  It  had  been  snggested  that '  the 
former  language  might  in  some  cases  d^M-ive  third  persons  of  their  oon- 
stitntionid  right  of  trial  by  Jary,  hence  the  change, 

Consiitiitionalitjr. — ^Tbis  section  was  held  not  to  be  in  conflict  with 
article  1,  chapter  13,  Const.  1869,  providing  for  trial  by  jury.  Pillow  v. 
S..W.  Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  63  Am.  St.  Rep.  804. 

General  rnle  as  to  partition — ^How  varied,^ — In  the  partition  of  real 
estate  eaeh  owner  is  entitled  to  have  in  severalty  a  part  eqnal  to  his 
interest  in  the  whole  subject,  it  this  is  practicable,  with  a  due  regard 
to  the  interest  of  all  concerned.  But  if  such  partition  cannot  be  made 
without  impairing  the  portions  of  some  others,  the  property  may  be 
divided  into  shares  of  unequal  values,  and  the'  inequality  may  be  cor- 
rected by  a  charge  of  money  on  the  more  valuable  in  favor  of  the  less 
valuable  portion  or  by  other  means  recognized  in  the  law  of  partition. 
Cox  V.  McMuUin,  14  Orat.  82;  Custis  v.  Snead,  12  Qrat.'260;  Howery  v. 
Helms,  20   Qrat.   1,   8;    2   Min.    (4th  Ed.)    491. 

Jnrisdiction  of  courts  of  equity. — Since  the  passage  of  this  act  the 
application  is  in  no. sense  addressed  to  the  discretion  of  the  court,  but 
may  be  made  aa  a  matter  of  right.  Orove  v.  Grove,  100  Va.  656,  42  S.  E. 
312;  Wiseley  v.  Pindlay,  3  Rand.  361,  15  Am.  Dec.  712;  Castleman  v. 
Veitch,  3  Rand.  698;  Straugfaan  v.  Wright,  4  Rand.  493.  This  section 
gives  courts  of  equity  authority  to  pass  upon  all  questions  of  law  affecting 
the  legal  title  that  may  arise  in  the  proceeding  (Pry  v.  Payne,  82  Va. 
759,  1  S.  E.  197;  Currln  v.  SprauU,  10  Grat.  146;  Bradley  v.  Zebmer, 
82  Va.  686;  Davis  v.  Tebbs,  81  Va.  600;  2  Min.  [4th  Ed.]  485);  chang- 
ing the  rule  laid  down  In  Stuart's  Heirs  v.  Coalter,  4  Rand.  74,  16  Am. 
Dec.  731,  S^aughan  v.  Wright,  4  Rand.  493,  that  a  court  of  equity  could 
not  decide  on  the  simple  question  of  the  title  to  land.  The  language 
of  the  present  section  differs  from  that  of  the  section  as  it  read  before 
the  'revision.  The  Code  of  1887  provided  that  a  court-  of  equity  "may 
take  cognizance  of  all  questions  of  law  affecting  the  legal  title  that  may 
arise  in  any  proceeding."  The'  same  words  were  used  in  the  amendment 
of  1897-8,  p.  488.  The  language  of  the  amendment  of  1902-3-4,  p. 
8S5,  was  as  Indicated  in  the  revlsors'  note  above. 

In  order  to  give  the  court  Jurisdiction  of  a  question  of  law  affect- 
ing the  legal  title,  the  question  must  arise  as  an  Incident  to  a  partition 
and  most  be  such  as  to  require  decision  before  the  partition  can  be 
satisfactorily  made  as  between  the  persons  at  whose  instance  or  in  whose 
behalf  the  partition  is  being  made.  Bailey  v.  Johnson,  ll8  Va.  505, 
88  8.  B.  62. 

This  clause  Is  applica/ble  only  to  questions  affecting  the  legal  title 
to  the  subject  of  partition,  and  not  to  matters  of  general  indebtedness 
between  the  parties.     Adkins  v.  Adklns,  U7  Va.  446,  86  S.  E.  490. 

An  independent  hostile  claim  going  to  the  whole  property  involved, 
and  denying  in  toto  and  ab  initio  the  title  of  the  parties  clatming  the 
Joint  ownership  of  the  land,  cannot  be  set  up  and  adjudicated  in  a  parti- 
tion suit  brought  by  the  latter.  Bailey  v.  Johnson,  118  Va.  605,  88  S.  E. 
(2. 

In  the  enactment  of  this  section  in  its  present  form  the  Legislature 
intendM  to  broaden  and  extend  the  jurisdiction  of  the  courts  in  partition 
salts,  and'  in  the  exercise  of  that  jurisdiction  the  courts  may  set  aside 
a  deed  to  one  of  the  parties  of  a  part  of  the  land  to  be  divided,  either 
becatbe  the  grantor  had  no  power  to  make  the  deed, '  or  because  .  of 
big  mental  incapacity.     Seefrled  v.  Clarke,  113  Va.  365,  74  8.  E.  204. 

Under  this  section  no  limitations  are  placed  upon  courts  of  equity 
in  the  matter  of  procedure,  and  they  are  free  to  adopt  such  method  as 
may  be  best  suited  to  meet  the  exigencies  of  the  particular  case;  Any 
ingtromentality  that  the  court  may  call  to  its  assistance,  whether  it  be 
a  master  in  chancery,  or  a  special  board  of  commissioners,  is  advisory 
merely.     The  qnestion  must  at  last  be  left  to  the  determination  of  the 
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■court  upon  the  law  and  the  evidence.     Phillips  v.  Dulaiey,  114  Va.  681, 
77S.E..  44».'  ■•■....■ 

Under  a  former  statute'  it  was  depided  that  partition  may  not  be  by 
bill  I  only,  but  evidence,  may  >be  heard  in  couct  upon  motion  or.  petition 
to  sell.  Also  that  infants  need  not  be  summoned  and  on  c.omipg.of  age 
have  no  day  in  court,  y  Parker  v.  McCoy,  lO  Grat.  594.  ...    ,  . 

Equity  will  do  com-pleie  justice. — It  is  especially,  true  in  suits  6t  parti- 
tion that  equity,  having ' acquired  jurisdiction  by  this  section,  will  retain 
it  'and  do  complete  justice  between  the  parties,  enforcing,  it  necessary, 
legal  rigrfats  and  applying  legal  I'emedles  t'o  Accomplish  that  end.  'Laurel 
Creek  Coal  &  Coke  Co.  V.  Browning,  99  "Va.  635,  39  S.  B.  156;  Pillow  v. 
S.  W.  V.  Itap.  Co.,  92  Va.  144,  23  S.  E.  32,  53  Am.  St.  Rep.  804;  Fry  v. 
Payne,  82  Va.  759,  1  S.  E.  197;  Bradley  v.  Zehmer,  82  Va.  685;  Davis  v. 
TflbbB,  81  Va.  600;  Hinton  V.  Bland's  Adm'r,  81  Va.  688,  693. 

Adverse  claim  of  defendant  doeb  not  take  case  out  of  statnte. — 
'tVhile  a  suit  for .  partition  cannot  be  made  a  substitute,  for  an  action 
of  ejectment,,  yet -if  the  defendant  in  such  suit  claims  under,  one  who  was 
a  joint  owner  with  the  complainant  or  those  undet'  whom  .he  claims  the 
suit  may  be  maintained,  and  all  questions  of  law  arising  in  the  case  may 
be  settled  by  the  court;  and  the  fact  that  a '  defendant ' to  the 'suit  in 
possession  of  the  land  asserts  an  adverse  claim,  and  -denies  the'  right  of  the 
claimants  to  partition,  does  not  take  the  case  out  of  the  purview  of 
this  section.  Dillard  v.  Jefferies,  118  Va.  81,  ^6  S.  E.  844;  Pillow  r. 
S.  W.  V.  Imp.  6o.;  92  Va.  144,  148,  28  SI  E.  32,  63  Am.  St.  R6p.  804; 
Ciirrln  v.  Spraull,  10  Grat.  147,  148;  Davis  v.  Tebbs,  81  Va.  600;  Brad- 
ley V.  Zehmer,  82  Va.  686;  Fry  v.  Payne,  82  Va.  769.  1  S.  B.  197;  2 
Mln  (4th  Ed.')  486. 

If  such  jurisdiction  is  upheld. by  the  court  in  the  partition  suit,  its 
decree,  even  if , erroneous,  cannot  be  collaterally  assailed  in  another  suit. 
Morgan  v.  Haley,  107  Va.  331,  58  S.  B.  564.  Seattle  v.. 'Wilkinson  (C. 
C,),  36  Fed,  646. 

Persons  who  may  file  bilL-^^nce  the  act  of  1897-8,  p.  488,  amend- 
ing this  section  a  lien  creditor  or  any  owner  of  undivided  estate  in  real 
estate  nxay  compel  partition,  >  thus  settling  a  query  raised  In  2  Va.  Law 
Reg.  423;  Price  V.  Crozier,  101  Va.  644,  44  8.  E.  890. 

Tenant  for  life. — ^A  tenant  for  life  in  one  undivided  moiety  of  property 
may  maintain  a  suit  against  those  who-  own  the  estate  in  remalpder  of 
that  moiety,  whether  they  are  in  es^e  or  not,  and  the  fee  simple  owners 
of  the  .other  moiety, ,  and  compel  partition  of  the  property,  and.  If  not 
susceptible  of  partition  in  kind,  may '  have  a  sale  aiid  division  of  the 
proceeds.  Carneal  v.  Lynch,  91  Va.  114,  20  8.  b!  959,  60  Am.  St 
Rep.   819. 

The  fact  that  one  owns  a  life  estate  in  the  whole  of  a  tract  and 
the  remainder  in  fee  in  only  one-half  thereof  does  not  bar  his  right 
to  maintain  a  suit  for  partition  of  the  land.  Lucy  v.  Kelly,  117  Va.  318, 
84  S.B.  661.  ,         . 

Ouardian. — ^A.  guardian  of  infants  may  maintain  a  suit  for  partition  of 
real  estate  held  Jointly  by  the  defendants  and  other  adult  parties.  Zirkle 
v.  McCue,  26  Grat.  517;  1  Min.  (4th  Ed.)  470;  2  Min.  (4th  Bd.)  491. 
See,  also,  section  5335. 

Tenant  hy  curtesy. — A  tenant  by  curtesy  of  lands  .who  purchases  the 
reversionary  interest  of  the  three  heirs  'may  sustain  a  suit  for  partition, 
btley  V.  Mc Alpine's  Heirs,  2  Grat.  340,  and  note  in  Va.  Rep.  Anno. 

Holier  of  entire  legal  title  to  land. — A  party,  holding  the  legal  title  to 
the  whole  of  a  tract  of  land  in  an  undivided  two-thirds  of  which  others 
own  the  complete  equitable  estate  with  the  right  to  call  for  the  legal 
title, '  may  under  this  section,  file  a  bill  against  such  others  tor  a  parti- 
tion of  the  whole.  Hagan  v.  Taylor,  110  Va.  9,  65  S.  B.  487. 
,  Partition  of  lands  governed  by  lex  loci  rel  sitae.— The  courts  of  this 
State  have  no  authority  to  make  or  order  a  partition  of  lands  lying  in  an- 
other State;  but  if  it  has  jurisdiction  of  the  parties  it  may,  in  eases  of 
contract,  trust,  and  fraud,  act  indiriactiy  upon  the  land  by  a  direct  per- 
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soiul  decree  against  the  parties.  Pillow  ▼.  S.  W.  V.  Imp.  Co.,  02  Va. 
144,  23  S.  E.  32,  53  Am.  St.  Rep.  804,  1  Va.  Law  Reg.  663,  674;  Wimer 
T.  Wimer,  82  Va,  890,  6  S.  B.  636,  3  Am.  St.  Rep.  126;  Poindexter  v. 
Bnrvell,  82  Va.  607;  4  Min.  <3d  Ed.)  1460.  Qusere.  does  this  principle 
aatliorize  ttie  court  of  this  State  to  make  sale  by  its  own  agent  or  offi-  ' 
cerg.ot  land  In  another  State.     See  1  Va.  Law  Reg..  674. 

liens  on  nndlTlded  shares. — Where  some  of  the  co-tenants  have  -sold 
their  undirided  interest  in  lands,  and  reserved  liens  for-  the  unpaid  pur- 
eltsM  money,  the  existence  of  these  liens  on  the  undivided  shares  does 
not  per  se  prevent  the  division  of  the  common  property  among  the  owners. 
The  liens  will  be  considered  as  attaching  to  the  parcels  under  the  parti- 
UoB  in  severalty.     Wright  v.  Wright,  76  Va.  857. 

A  bill  may  be  filed  by  one  tenant  in  common  against  another  tor 
the  pnrpose  of  having  partition  of  the  property  held  in  common,  and  to 
TObJect  the  interest  of  the  defendant  to  a  deed  of  trust  tiiereon  for  the 
iieneflt  of  the  complainant.     Price  v.  Crozier,  101  Ta.  644,  44  S.  E.  i90. 

ftrtltlon  of  Infants'  lands. — ^Where  the  same  parties  are  entitled  to 
lands  derived  from  the'  father,  and  also  to  lands  derived  from  the  mother, 
and  some  or  all  of  them  are  infants,  If  these  lands  are  blended  in  the 
division  it  must  appear  to  the  court  that  the  interest  of  the  parties  in 
general  will  be  promoted  by  this  mode  of  partition,  to  enable  the  court  to 
protect  the  right  of  infants.    Custis  v.  Snead,  12  Grat.  260. 

In  a  partition  suit  the  rights  of  infants  and  adults  are  governed  by 
like  principles.    Lucy  v.  Kelly,  117  Va.  318,  84  S.  E.  661. 

As  to  guardian  filing  bill,  see  supra,  "Persons  who  may  file  bill." 

Widow  sbcnld  be  a  party  to  suit  for  partition  of  hnsband's  lands 
if  entitled  to  dower. — Where  the  widow  of  the  person  who  dies  seised  of 
the  lands  of  which  partition  is  sought  is  alive  and  entitled  to  dower, 
she  should  ibe  a  party  to  the  suit,  and  her  dower  should  be  assigned  to 
her,  and  partition  made  of  the  residue,  and  It  is  error  to  ma&e  partition 
of  .the  land  subject  to  hte  right  of  dower -in  her  absence.  ■  Custis -v. 
Snead,,  12  Grat., 260.  ....••;; 

(tee  tenant  occnpylng  exclusively — Measnre  of  his  aocoQntabiUity."- 
Where  one  tenant  in  common  occupies  and  uses  the  common  property 
to  the  exclusion  of  his  co-tenants,  or  occupies  and  uses  more  of  the  com- 
mon property  than  his  just  share  or  proportion,  the  best  measure  of 
his  accountability  to  his  co-tenants  is  their  shares  or  proportions  of  a 
fair  rent  of  the  property  so  occupied  and  used  by  him.  Early  v.  Friend, 
16  Orat  21,  78  Am.  Dec.  649. 

It  may  be  proper  to  resort  to  an  account  of  Issues,  profits,  etc.,  as  a 
mode  of  adjustment  between  the  tenants  in  common.  Ruftners  v. 
Lewis's  Ex'rs,  7  Leigh  720,  30  Am.  Dec.  613;  Graham  v.  Pierce,  19 
Grat  28,  39,  100  Am.  Dec.  658. 

Decree.  In  decreeing  a  partition  in  favor  of  a  plaintiff  claiming  by 
equitable  title,  the  court  ought  not  to  direct  that  the  holders  of  the  legal 
titli}  stand  seised  of  the  plaintiff's  part  to  his  use,  but  that  they  convey 
the  same  by  deed  to  him  and  his  heirs.  Christian's  Devisee  v.  Christian, 
<  Mnnf.  ^34. 

As  to  decree  of  partition  being  hlndlng  and  Impossible  to  be  attaclied 
collaterally,  except  for  fraud  or  surprise,  see  note  to  Frazier  v.  Frazier, 
26  Grat.  600,  Va.  Rep.  Annb.;  2  Min.   (4th  Ed.)   492. 

Generally. — The  assignment  to  a  widow,  at  her  .instance,  by  a  court ' 
of  general  jurisdiction,  of  land  of  her  husband  as  a  homestead  is  con- 
elnslre'  upon  her  and  those  claiming  uhder  her  that  the  land  so  assigned 
was  the  property  of  her  husband  and  not  of  herself,  and  her  holding  of  the 
homestead  thereafter  was  in  privity  with  and  in  subordination  to  the, 
title  of  her  liusband,  and  upon  her  death  the  land  descended  to  his  lieirs 
as  coparceners,  who  are  entitled  to  partition  thereof.  Arendall  v. 
Arendall,  119  Va.  1,  89  S.  E.  87. 

Partition  of  lands  may  be  by  deed  (section  5141)  or  oy  decree 
(section  6282). 

For  a  case  In  which  partition  was  refused  on  the  ground  that  it 
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wonld  defeat  a  trust,  see  Schroeder  t.  Woodward,  11«  Va.  506,  82  S.  E. 
192. 

The  fact  that  land  is  under  lease  for  a  term  of  years  Is  no  objec- 
tion to  a  partition  thereof  In  this  State.  Lucy  v.  Kelly^  117  Va.  }18, 
84  S.  B.  661. 

For  note  of  case  upon  necessity  of  notice  in  partition  proceedlngi, 
see  10  Va.  Law  Reg.  940. 

On  partition  generally,  see  Barton,  C.  P.  (2d  Ed.)  213-216;  2  Hin. 
(4th  Ed.)   482-494,  601,  510;   4  Mln.   (3d  Ed.)   1461,  1466. 

Cited  but  not  construed  in  Blng  t.  Burrua,  106  Va.  478,  66  S.  E. 
222.     Litz  V.  Rowe,  117  Va.  762,  86  S.  B.  166. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotation*, 
chapter  79,  section  1. 

See  Gregory's  Forms  Nos.  143,  337,  338. 

Sec.  6280.  Wli«n  shares  of  two  or.  more  laid  off  together.— Any 
two  or  more  of  the  parties,  if  they  so  elect,  may  have  ^eir  shares 
laid  off  together  when  partition  can  be  conveniently  made  in  th»t 
way.     (Code  1887,  §  2563.) 

This  section  does  not  forbid  the  assignment  of  the  shares  of  two 
co-tenants  together,  but  gives  "any  two  or  more  of  the  parties,  it  thej 
so  elect,"  the  right  to  "have  their  shares  laid  olt  together,  when  parti- 
tion can  be  conveniently  made  In  that  way."  Phillips  v.  Dulaney,  lU 
Va.  681,  77  S.  E.  449. 

Cited  but  not  construed,  Jackson  v.  Jackson,  110  Va.  393.  (6  S.  E. 
721.. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  79,  section  2. 

See  Gregory's  Forms  Nos.  143,  337,  338. 

Sec.  6281.  When  partition  cannot  be  made,  there  may  be  allot- 
ment or  sale;  proceedings  in  case  of  sale;  how  proceeds  distribnted 
or  invested;  effect  of  sale  on  right  6f  dower. — ^When  partitioh  cannot 
be  conveniently  made,  the  entire  subject  may  be  allotted  to  any 
party  who  will  accept  it,  and  pay  therefor  to  the  other  parties 
such  sums  of  money  as  their  interest  therein  may  entitle  them  to; 
or  in  any  case  now  pending  or  hereafter  brought,  in  which  parti- 
tion cannot  be  conveniently  made,  if  the  interest  of  those  who 
.  are  entitled  to  the  subject,  or  its  proceeds,  will  be  promoted  by  « 
sale  of  the  entire  subject,  or  allotment  of  part  and  sale  of  the 
residue,  the  court,  notwithstapding  any  of  those  entitled'  may  be 
an  infant  or  insane  person,  may  order  such  sale,  or  an  allotment  of 
a  part  thereof  to  anyone  or  more  of  the  parties  who  will  accept 
it  and  pay  therefor  to  the  other  parties  such  sums  of  money  ts 
their  interest  therein  may  entitle  them  to,  and  a  sale  of  the  resi- 
due, and  make  distribution  of  the  proceeds  of  sale,  according  to 
the  respective  rights  of  those  entitled,  taking  care,  when  thefre  are 
creditors  of  any  deceased  person  who  was  a  tenant  in  comipon, 
joint  tenant,  or  coparcener,  to  have  the  proceeds  of  such  de- 
ceased person's  part  applied  according  to  the  rights  of  such  cred- 
itors. And  when  there  are  liens  by  judgment  or  otherwise  on  the 
interest  of  any  party,  the  court  may,  on  the  petition  of  any  person 
holding  a  lien,  ascertain  the  liens,  and  apply  the  dividend  of 
such  party  in  the  proceeds  of  sale  to  the  discharge  thereof,  so 
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far  as  the  same  may  be  necessary.  The  court  making  an  order 
for  sale  shall,  when  the  dividend  of  a  party  exceeds  five  hundred 
dollars,  if  such  party  be  an  infant  or  insane,  order  the  same  to 
be  invested  as  the  proceeds  of  a  sale  under  chapter  two  hundred 
and  seventeen  are  required  to  be  invested.  If  such  dividend  does 
not  exceed  five  hundred  dollars,  the  s^me  shall  be  paid  to  the 
guardian  of  such  infant  or  committee  of  such  insane  person,  the 
court  being  first  satisfied  that  such  guardian  or  committee  has 
given  bond  in  sufficient  penalty  and  with  sureties  sufficient  for  the 
security  of  the  same ;  but  if  the  interest  of  any  person  be  held  in 
trust,  the  dividend  of  such  person,  whether  greater  or  less  than 
fire  hundred  dollars,  shall  be  paid  to  the  trustee,  upon  his,  giving 
bond  as  trustee,  with  sufficient  surety,  to  be  held  by  him  upon  the 
same  trusts  as  the  interest  of  such  person  in  the  land  was  held.  A 
sale  of  land  so  made  by  order  of  the  court  shall  operate  to  bar  the 
contingent  right  of  dower  of  the  wife  in  the  share  of  her  husband 
in  the  land  so  sold,  and  to  bar  the  right  of  curtesy  of  the  hus- 
batid  in  the  share  of  his  wife  in  the  land  so  sold,  whether  said  wife 
in  the  first  instance  or  the  husband  in  the  second  instance,  be 
made  party  to  the  suit  or  not.  (Code  1887,  §  2564;  1899-00,  p.  880; 
1916,  p.  67.) 

BeTlaors'  Note. — ^The  first  sentence  of  this  section  alters  the  role 
annonnced  in  Jackson  t.  Jaclcson,  110  Va.  808,  66  S.  £.  721.  The  third 
sentmce  incceases  the  amount  therein  mentioned  from  three  hundred 
doUarA  to  five  hundred  dollars,  and  corresponding  changes  are  made  in  the 
fourth  sentence.. 

Aasignment  ih  severalty— 'What  necessary  to  change  the  rule.— 
Upon  a  bill  for  partition  of  land,  as  a  general  role  the  share  of  each 
partner  sbould  be  assigned  to  him  in  aeveralty.  And  if,  from  the  condi- 
tion of  the  subject  or  the  parties,  it  is  proper  to  pursue  a  dltterent  course, 
the  facts  justifying  a  departure  from  the  rule  sbould,  at  least  where 
Infants  are  concerned,  be  disclosed  by  the  report  or  otherwise  appear. 
Custis  T.  Snead,  12  Orat.  260. 

When  side  may  be  decreed.— In  suit  for  partition  the  court  has 
no  authority  to  order  a  sale  of  the  land  unless  it  is  made  to  appear  by 
an  inquiry  before  a  commissioner,  or  otherwise,  that  partition  cannot 
be  made  in  some  of  the  modes  prescribed  by  sections  6280  and  5281; 
but  a  party  who  promoted  the  suit,  and  at  whose  instance  the  decree 
was  made,  will  not  be  allowed  to  raise  the  objection  for  the  first  time 
in  the  appellate  court.  Howery  t.  Helms,  20  Grat.  1,  note  Va.  Rep. 
Anno.;  Beckham  t.  Duncan,  1  Va.  Dec.  669,  5  S.  E.  690;  Cunningham  ▼. 
Johnson,  116  Va.  610,  20  Va.  L.  R.  562  and  note,  82  S.  E.  690. 

It  must  appear  that  partition  in  kind  cannot  be  conveniently  made 
and  that  interest  of  parties  will  be  promoted  by  a  sale;  but  not  necessary 
that  it  shall  so  appear  from  a  report  of  a  commissioner,  nor  by  deposi- 
tions of  witnesses:  it  is  left  to  the  discretion  of  the  court,  and  is  suf- 
floient  if  facts  appearing  in  the  record .  reasonably  warrant  the  decree 
of  sale.  Stevens  t.  McCormick,  90  Va.  735,  736,  19  S.  E.  742;  Zircle  v. 
McCue,  26  Orat.  532. 

In  Cunningham  v.  Johnson,  116  Va.  610,  20  Va.  L.  R.  652  and  note, 
82  8.  B.  690,  there  Was  no  evidence  before  the  court  upon  which  to 
base  a  decree  of  sale,  and  the  probative  value  of  the  commlsBioner's  re- 
port was  discredited  by  the  circumstances  under  which  it  was  made.  ^ 

The  fact  that  the  parties  owned  -  another  tract  of  land  in  another 
county,  and  it  did  not  appear  that  partition  in  kind  of  the  two  tracts 
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could  not  be  made,  la  not  ground  for  setting  aside  the  sale  provided  tor 
by  this  section,  the  parties  not  wishing  to  sell  this  other  tract.  Frasier 
V.  Prazier,  26  Grat.  600;  Zirltle  v.  McCue,  Id.  617. 

Dispute  as  to  tlUe  or  interest. — When  there  is  no  dispute  as  to 
the  title  or  the  interrest  of  any  party  to  the  dispute,  it.  is  not  necessary 
that  the  shares  of  each  of  the  parties  should  be  ascertained  before 
ordering  the  sale.  Lucy  t.  Kelly,  117  Va.  318,  84  S.  E.  661.  But  it  is 
error  to  decree  sale  until  interest  of  ail  parties  Is  ascertained  "when  there 
is  such  dispute.    Stevens  v.  McCorjnick,  90  Va.  736,  19  S.  E.  742. 

Allotment  of  part  and  sale  of  the  residue. — Under  the  words  of  this 
section  authorizing  "allotment  of  part  and  sale  of  the  residue,"  the 
part  allotted  must  (in  the  absence  of  consent  of  parties),  be  divided  into 
,  equal  parts  as  near  as  possible  among  all  of  those  entitled  to  share 
therein,  and  the  proceeds  of  the  residue  divided  according  to  the  re- 
spective rights  of  tne  parties.  It  is  error  to  allot  in  kind  to  some  and 
sell  the  shares  of  others  for  distribution  in  the  absence  of  such  consent. 
Jackson  v.  Jackson.  110  Va.  393,  66  S.  E.  721.  But  see  present  section 
and'  revisors'  note. 

In  a  suit  for  partition  by  one  'whb  owns  one-half  of  the  land  in 
fee  and  a  life  estate  in  the. other  half,  it  is  not  error  to  allot  to  her  part 
of  the  land  and  compensate  her  in  money  out  of  the  proceeds  of  the  sale 
of  the  residue  for  inequality  resulting  to  her  in  the  partition.  Lucy  v. 
Kelly,  111  Va.  318,  84  S.  E.  661. 

'  Where  commissioners  in-  partition  assign  one  tract  of  land  to  party, 
and  fix  a  value  on  another  tract  and  ascertain  how  much  thereof  shall 
be  paid  to  the  party  receiving  the  other  tract  for  owelty  of  partition, 
and  the '  tract  valued  sells  for  a  less  sum  than  that  fixed  by  the  -  com- 
missioners, the  sum  to  be  paid  for  owelty  of  partition  should  be  fixed 
with  reference  to  the  pric^  brought  at  the  sale  thi&reof  and  not  to  the  valua- 
tion ascertained  hy  the .  commissiopers.  .Lijicy  v.  Kelly,  117  Va.  318, 
8>  S.  p.  661,:  '   ' 

The  aliotmenf  or  sale  when  partition  cahhot  be  made  was  tinknown 
to  the  comlnon  law.'    2  Min.  (4th  Ed.)  489.  '  ' 

Improvement  by  tenant  in  common,^ Where  a  son,  who  Was  Joltttand 
equal  owner  with  his  mother  in  a  tract  of  land,  with  her  consent  took 
possession  of  a  part  of  the  land  and  improved  it  and  the  mother  after- 
wards dies  leaving  other  children,  the  land  should  be  divided  into  two 
parts,  giving  the  son  the  part  he  had  improved,  though  the  other  half 
cannot  be  divided  in  kind  among  the  children.  Dennis  v.  Dennis^  116  Ya. 
619,    82   S.   E.   696. 

Dower  and  Curtesy. — On  subject  of  a  sale  of  land  under  this  sec- 
tion operating  to  bar  the  contingent  right  of  dower  of 'the  wife  in  the 
share  of  her  husband  in  the  land  so  sold,  whether  she  be  a  party  to  the 
suit  or  not,  see  Lee  v.  Lindell,  22  Mo.  202,  64  Am.  Dec.  262;  Weaver  v. 
Gregg,  6  Ohio  St.  647,  67  Am.  Dec.  366;  Scribher  on  Dower,  328,  840; 
Wabhburn  on  Real  Property   (4th  Bd.)   191,  199. 

The  provision  contained  In  the  last  sentence  of  this  section,  barring 
"tfontlngeht  right  of  dower,"  etc.,  was  added  by  the  revisers  of  1887. 
The'rchriserd  were  of  opinion  that  ludicial  sale '  would  Operate  to  bar 
contingent  right  t>f  dower  whether  she  was  party  to  suit  or  not,  but  it 
was  deemed  best  that  the  bar  should  be  express.  See  Burks'  Address,  2 
Barton  L.  Pr.  (2d  Ed.).  1386. 

'  The  provision  as  to  curtesy  -  was   inserted   by  the   amendment '  of 
1916   (Acts  1916,  p.  67).  . 

'  Generally.-'-The  decision  reached  in  Hinton  v.  Bland's  Adm'r,  81 
Va.  688,  693,  that  a  court  of  equity  could  by 'its  decree  adjust 'all  the 
equitable  rights  of  parties  interested  in  the  estate  to  he  divided,  and 
therefore  could  order  an  account  to  be  taken  to  ascertain  the  liens 
thbreon,  has  been  embodied  in  this 'section. 

Creditors  of  the  parties  interested  are  not  proper  parties  to  the 
suit  for  partition.     Sfteven's  v.  McCormick,  90  Va.  786,  19  S.  E.  742. 

'    Decree  fot  sale  of  land  in  partition  suit,  though  interlocatorjr,  is  ai»- 
pealable.     Stevens  v.  McCormick,  90  Va.  786;  19  S.  E.  742. 
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For  the  weight  to  be  given  to  the  report  of  the  commissioners,  see 
Lncy  T.  Kelly,   117  Va.   318,   84  S.  B.   661. 

For  editorial  comment,  see  20  Va.  !>.  R.  552,  16  Va.  L.  Reg.  726. 

On  section  generally,  see  2  Min.  (4th  Ed.)  490,  601;  4  Min.  (3d  Ed.) 
1463. 

As  to  homesteads  in  land  partitioned,  see  section  6634. 

As  to  proceeds  of  sale  belonging  to  infants  and  insane  persons,  see 
section  5347;  in  other  cases,  section  5283. 

See  Gregory's  Forms  Nos.  143,  337,  338. 

,  Sec.  G^.  Decree  of  partition  to  veat  legal  title. — A  decree  here- 
tofore or  hereafter  made,  confirming  any  partition  or  allotmeDt  in 
a  suit  for  partition,  shall  vest  in  the  respective  co-owners,  be- 
tween or  to  whom  the  partition  or  allotment  is  made,  the  title  to 
their  shares  under  the  partition  or  allotment,  in  like  manner  and 
to  the  same  extent,  as  if  the  said  decree  ordered  such  title  to  be 
conveyed-  to  them  and  the  conveyance  was  made  accordingly. 
(Cdde  1S87,  §  2565.) 

Rerisors'  Note. — ^The  word,  "co-owners,"  found  tn  line  three  of  the 
text  is  osed  in  lien  of  "parties."  The  object  of  this  change  Is  to  meet  the 
difficplty  suggested  by  the  case  of  Wright  v.  Johnson,  108  Vs.  855,  62 
S.  E.  B4S.    It  is  8ai<^  *'  t  case  (speaking  of  the  aUotment  of  the  wife's 

share  to  the  hoslK  taat  if  it  was  the  intention  of  the  liegislature  by 

section  8B65  (of  uie  former  Code)  to  deprive  the  wife  of  her  inhert- 
tanoe  where  her  sliare  of  the  land  had  been  assigned  to  the  husbaud, 
the  act  to  that  extent  was  invalid.  It  is  believed  that  the  cliange  pointed 
out  meets  the.  suggested  dlfflcolty. 

The  purpope  of  this  section  >va8  to  do  away  with  the  necessity  fof 
eonrevances  betvreen  the  parties  or  by  a  commissioner  of  the  court  in 
partition  suits  in  order  to  invest  th^  several .  co-oWners  with  the  legal 
title  to  the  land,  allotted  to  each  in  the  partition  suits.  Prior  to  the 
enactment  of  this  section,  the  assignment  of  the  wife's  land  to  the  hus- 
band in  the  partition  suit  did  not  deprive  tier  of  her  Inheritance,  and  if 
it  was  the  intention  of  the  Liegislature  to  do  so  by  this  act,  then  to  that 
•^Itfiit  it  Is  invalid  because  in  excess  of  legislative  power.  Wright  v. 
Johnson.  108  Va.  855.  62  S.  E.  948.     See  revisors'  note  above. 

1^18  section  changes  the  rule  laid  down  in  Boiling  v.  Teel,  76  Va. 
487,  490.  See,  also,  2  Min.  (4th  Ed.)  491.  493;  section  6296  and  Acts 
1918,  p.  444.  See,  also,  4  Min.  (3d  Ed.)  1462.  Discussed,  13  Va.  Law 
J.  163. 

As  to  how  partition  of  land  is  to  be  recorded  and  indexed,  see  section 
$216.  ,■'...' 

See  Burks'  Address  2  Barton  Law  Pr.  (2d  Ed.)  1386. 
See  Gregory's  Forms  Nos.  143,  337,  338. 

Sec.  5283.  When  proceeds  of  sale  deemed  personal  estate. — The 
proceeds  of  any  sale  made  under  section  fifty-two  hundred  and  eigh- 
tyK)ne  shall,  except  as  provided  in  section  fifty-three  hundred  and 
forty-seven,  be  deemed  personal  estate  from  the  time  of  the  con- 
firmation of  such  sale  by  the  court.    (Code  1887,  §  2566.) 

Before  the  enactment  of  this  section  it  was  held  that  the  party  entitled 
to  the  proceeds  of  the  sale  for  partition  could  designate  whether  he  would 
hold  them'  as  personalty  or  as  realty.  Turner  v.  Dawson,  80  Va.  841. 
Bat  changed  by  this  section.  See  18  Va.  Law  J.  154.  See,  also  section 
5347.     See  4  Min.  (3d  Ed.)  1463. 

In  Hurt  V.  Joues,  75  Vft..  341,  the  .query  was  raised  whether  the  share 
of  a  married  woman  In  the  proceeds  of  realty  cold  or  divided  would  pass 
to  her  heirs  at  law.     In  1883,  before  the  passage  of  tblR  section,  il  was 
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held  that  a  married  woman's  sbare  in  the  proceeds  of  sale  for  partition 
when  she  had  not  made  an  election  in  regard  thereto  was  realty.    Tamer 
T.  Dawson,  80  Va.  841.     As  the  law  now  stands  such  share  is  personal 
estate.     See  above  section  and  section  5347. 
See  Gregory's  Forma  No.  348. 

Sec.  6284.  Shares  of  unknown  parties. — If  the  name  or  share  of 
any  person  interested  in  the  subject  of  the  partition  be  unknown, 
so  much  as  is  known  in  relation  thereto  shall  be  stated  in  the 
bill.     (Code  1887,  §  2567.) 

Sefs.  5285.  Effect .  of  partition  or  sale  on  lessee's  rights. — Any 
person  who,  before  the  partition  or  sale,  was  lessee  of  any  of  the 
lands  divided  or  sold,  shall  hold  the  same  of  him  to  whom  snch 
land  is  allotted  or  sold  on  the  same  terms  on  which  by  his  lease 
he  held  it  before  the  partition.     (Code  1887,  §  2568.) 

This  section  applies  when  the  lessee  claims  under  a  valid  lease  against 
all  of  the  joint  owners,  and  not  to  a  case  where  only  two  of  the  tenants  tn 
common  undertook  to  lease  a  particular  portion  of  the  Joint  properly. 
Such  lease  is  not  binding  upon  the  other  tenants  In  common.  Phillips  t. 
Dulaney,  114  Va.  681,  77  S.  E.  449. 

See  notes  to  section  5279;  4  Mln.  (3rd  Ed.)  1463. 

Sec.  6286.  Partition  of  goods,  etc.,  by  sa^e,  if  necessary. — ^When 
an  equal  division  of  goods  or  chattels  cannot  be  made  in  kind 
among  those  entitled,  a  court  of  equity  may  direct  the  sale  of  the 
same,  and  the  distribution  of  the  proceeds  according  to  the  rights 
of  the  parties.     (Code  1887,  §  2569.) 

Revisers'  Note^— For  "An  act  to  provide  for  the  sale  or  partitioii  o( 
personal  property  of  greater  value  than  twenty  dollars  where  if  in  owned 
by  two  or  more  persons  Jointly  who  cannot  agree  upon  a  sale  or  division 
of  the  wme,"  see  Act«  1918,  p.  468. 

It  was  held  that  when  in  dividing  slaves  It  could  not  be  conveniently 
done  without  separating  infant  children  from  their  mother,  compensation 
might  be  made  in  money.     Fitzhugh  v.  Foote,  3  Call  13. 

Tenants  In  common  of  penional  dstate  cannot  have  partition  at  com- 
mon law,  and  therefore  a  court  of  equity  is  the  proper  tribunal  to  decree 
a  partition  of  it.     Smith  v.  Smith.  4  Rand.  95;  2  Mln.  (4th  Ed.)  492. 

It  seems  that  the  terms  "good  and  chattels"  mean  visible,  tangible, 
personal  property  only,  and  that  they  do  not  include  choses  in  action. 
Bank  v.  Holland,  99  Va.  495,  506,  39  S.  E.  126,  56  L.  R.  A.  165.  86  Am. 
St.  Rep.  898.     See  notes  to  section  6142. 

Sec.  6287.  Working  coal  and  other  mines  neiar  land  oi  anotiior 
without  his  consent,  prohibited. — No  owner  or  tenant  of  any  land 
containing  coal,  sulphur,  or  other  minerals,  within  this  Common- 
wealth, shall  open  or  sink,  dig,  excavate,  or  work  in,  any  mine 
or  shaft  on  such  land  'ftrithin  five  feet  of  the  line  dividing  said  land 
from  that  of  another  person,  without  the  consent,  in  writing,  of 
every  person  interested  in  or  having  title  to  such  adjoining  lands 
in  possession,  reversion,  or  remainder,  or  of  the  guardian  of  any 
such  person  as  may  be  an  infant.  If  any  person  violate  this  sec- 
tion he  shall  forfeit  five  hundred  dollars  to  the  party  injured,  or,  to 
any  one  whose  consent  is  required,  but  not  obtained.  (Code  1887, 
§  2570.) 

Revisors'  Note. — Formerly,  the  forfeiture  wa«  to  anycme  who  migtat 
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sne  for  the  same;  now  it  is  restricted  "to  the  party  injured,  or,  to  miyone 
whoee  ctHiaent  Is  reqnlred,  bnt  not  obtained." 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  79.  section.  7. 

Cited  but  not  constrned  in  Crane's  Nest  Co.  t.  Va.  Iron  Co.,  106  Va. 
78S,  64  S.  B.  884. 

Sec.  6288.  Owner  to  permit  gnrvey  of  mine. — The  owner,  ten- 
ant, or  occupant  of  any  land  on  which  a  coal  or  other  mine  is 
opened  and  worked,  or  his  agent,  shall  permit  any  person  inter- 
ested in  or  having  title  to  any  land  oo-terminons  with  that  in 
which  snch  mine  is,  to  have  ingress  and  egress  with  surveyors  and 
assistants  to  explore  and  survey  such  mine  at  his  own  expense, 
and  not  oftener  than  once  a  month,  for  the  purpose  of  ascertain- 
ing whether  or  not  the  preceding  section  has  been  violated.  Every 
owner,  tenant,  occupant,  or  agent,  who  shall  refuse  such  permis- 
sion, exploration,  or  survey,  shall  forfeit  twenty  dollars  for  each 
refnsal  to  the  person  so  refused.    (Code  1887,  §  2571.) 

Sec.  5289.  How  entry  for  soch  purpose  compelled. — Any' justice 
of  the  county,  in  which  such  inine  is,  before  whom  complaint  of 
such  refusal  is  made,  may  issue  a  summons  to  such  owner,  tenant, 
occupant,  or  agent,  to  answer  such  complaint.  On  the  return  of 
the  summons  executed,  and  proof  that  the  complainant  has  right  of 
entry,  and  that  it  has  been  refused  without  sufficient  cause,  the 
jostice  shall  designate  an  early  and  convenient  time  for  such  en- 
try to  be  made,  and  issue  his  warrant,  commanding  the  sheriff  of 
the  county  to  attend  and  prevent  obstructions  and  impediments  to 
such  entry,  exploration,  and  survey.  The  costs  of  such  summons, 
and  a  fee  of  three  dollars  to  the  sheriff  executing  the  warrant, 
shall  be  paid  by  the  person  whose  refusal  caused  the  complaint. 
But  if  the  justice  dismiss  the  complaint,  the  costs  shall  be  paid  by 
the  party  making  it.     (Code  1887,  §  2572.) 

See.  5290.  How  adjoining  fishing  shores  defined. — On  the  appli- 
cation of  any  proprietor  or  occupant  of  a  fishing  shore,  the  circuit 
eoort  of  the  county  in  which  such  fishing  shore  is  (on  proof  that 
notice  thereof  has  been  given  to  the  proprietor  or  occupant  of  each 
adjoining  shore),  may  appoint  three  commissioners  to  designate 
the  ebb  and  flood  hauls  of  the  said  adjoining  fishing  shores,  and 
report  their  proceedings  to  court,  and  the  court  may  order  such 
compensation,  as  it  may  think  proper,  to  be  paid  to  the  commis- 
sioners out  of  the  county  levy.    (Code  1887,  §  2573.) 

Sec.  6291.  .  Penalty  for  disturbiojr  them. — After  their  report  is 
.confirmed  by  the  court,  if  any  person  lay  out  a  seine  from  either 
shore  so  as  to  interfere  with  the  haul  of  the  adjoining  shore,  as  so 
designated,  he  shall  be  deemed  guilty  of  a  misdemeanor  and  fined 
not  exceeding  two  hundred  and  fifty  dollars.  (Code  1887,  §  2574.) 
RevisorB*  Note.— Formerly,  the  penalty  was  a  forfeiture  of  two  hun- 
dred and  fifty  dollars;  now,  a  violation  of  the  section  is  a  misdemeanor 
punishable  by  a  fine  of  not  exceeding  two  hundred  and  fifty  dollars. 
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Sec.  5292.  Arrest  of  non-resident  offenders. — If  the  person  so 
offending  be  not  a  resident  of  this  State,  any  justice,  on  complaint 
to  him  on  oath,  shall  issue  his  warrant  to  bring  such  offender  be- 
fore him  or  some  other  justice,  who  may,  after  hearing  evidence, 
require  him  to  enter  into  a  recognizance  to  appear  at  the  next 
term  of  the  circuit  court  of  the  county  where  the  offense  Was  com- 
mitted, to  answer  an  indictment  therefor.     (Code  1887,  §  2575.) 

Sec.  5293.  Proceedings  to  acquire  right  to  drain  land  throngU 
lands  of  others. — Any  person  desiring  to  drain  his  lands  through 
the  lands  of  others  may  apply  to  the  circuit  court  of  the  county  or 
corporation  court  of  the  city  in  "which  the  whole  or  a  part  of  the 
last  mentioned  lands  lie,  for  the  appointment  of  commissioners 
to  ascertain  and  report  upon  the  propriety  of  granting  said 
application  and  the  damages  that  may  be  sustained  by  the  party 
or  parties  through  whose  lands  the  said  drain  is  proposed  to 
be  run;  of  which  application  notice  shall  be  given  to  the  pro- 
prietors of  the  lands  through  which  such  drain  is  to  be  run,  iff 
the  manner  prescribed  by  section  forty-three  hundred  and  sixty- 
five.    (Code  1887,  §  2576.) 

statutes  of  the  general  character  of  this  and  the  three  following 
sections  have  been  In  force  in  many  of  the  States  for  a  long  period  of 
years,  and  their  constitutionality  is  too  well  settled  to  adfnit  of  serioag 
doubt.  The  statute  does  not  undertake  to  designate  the  particular  cir- 
cumstances under  which  the  right  of  drainage  shall  be  granted.  There 
may  be  individual  cases  of  such  mere  private  purpose  as  not  to  be- within 
the  legitimate  scope  of  the  statute.  The  statute  evidently  contemplates, 
that  cases  in  which  the  right  of  drainage  may  be  granted  shall  depend 
upon  the  tacts  of  each  case,  leaving  it  to  the  court  to  determine  whether 
it  is  proper  to  grant  the  right.  If,  therefore,  on  writ  ef  error,  neither  the 
evidence  nor  the  facts  be  certified,  the  appellate  court  will  presume  that 
a  proper  case  was  made  out,  if  indeed  the  constitutional  question  can  be 
considered  at  all  in  such  a  case  when  raised  foil  the  first  time  on  appeal. 
Hodges  V.  Richmond  Cedar  Works,  120  Va.  492,  91  S.  E.  644. 

In  a  proceeding  under  sections  5293  to  6296,  the  commissioners  re- 
ported, and  the  court  approved,  a  different  location  for  the  drain  from 
that  asked  for  in  the  original  petition  of  the  applicant.  Thin  was  held 
not  to  be  error,  there  being  nothing  In  the  statute  to  indicate  a  purpose 
to  confine  an  applicant  to  the  mode  of  drainage  originally  contemplated 
or  proposed  by  him,  if  he  Is  willing  to  accept  another  "which  the  commis- 
sioners and  the  court  deem  proper.  The  new  or  modified  mode  then 
becomes  the  "mode  proposed  by  the  applicant"  within  the  meaning  of 
the  law.     Hodges  v.  Richmond  Cedar  Works,  120  Va.  492,  91  S.  E.  644. 

See,  also,  chapter  73  of  this  Code. 

Sec.  5294.  DamSiges  to  be  ascertained  by  commissioners;  what 
notice  to  be  giveiL^If  the  court,  on  hearing  the  matter,  thinks  it 
proper,  it  shall  issue  its  order  appointing  five  commissioners,  who 
shall  be  freeholders  (any  three  of  whom  may  act),  who  shall,  on 
being  served  with  a  copy  of  said  order,  go  upon  said  land,  and 
after  being  duly  sworn,  ascertain  and  report  what  damages,  If 
any,  may  be  sustained  by  the  party  or  parties  through  whose  lands 
the  drain  is  to  be  run;  but  said  commissioners,  before  proceeding 
to  execute  said  order,  shall  givp  to  the  parties  interested,  and  to 
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the  tenants  in  possession,  at  least  ten  days'  notice  of  the  time  ap- 
pointed by  them  for  the  execution  of  the  same  in  the  manner  pre- 
scribed by  the  preceding  section.    (Code  1887,  §  2577.) 

See.  6^.  Mode  of  drainiiif  to  b«  described. — The  said  commis- 
sioners shall  also  inquire  and  report  whether  the  mode  of  draining 
iiis  land  proposed  by  the  applicant  be  proper,  and  shall  describe 
the  same  specifically.     (Code  1887,  §  2578.) 

Sec.  6296.  Payment  of  damafee  anid  costs  a  i««-reqtiisitei  to  tight 
to  dnin. — If  the  leave  prayed  for  be  granted  by  the  court,  it  shall 
be  made  a  matter  of  record,  and  the  applicant  shall,  before  he  pro- 
ceeds therein,  pay  or  secure  to  the  satisfaction  of  the  parties  en- 
titled thereto,  the  compensation,  if  any,  ascertained  by  said  com- 
missioners, and  all  the  costs  of  th«  proceeding,  including  the  sum 
of  two  dollars  per  day  to  each  of  said  conunissioners  for  each  day 
that  they  may  be  engaged  in  executing  the  order  aforesaid,  and 
shall  make  and  keep  open  such  cut,  drain,  or  culvert  as  he  is  al- 
lowed to  make,  at  his  own  expense.     (Code  1887,  §  2579.) 

Stc  6297.  Court  may  allow  owners  of  lands  desiring  to  drain 
nme  to  constract  culverts,  etc.,  uaAer  mill  canals. — This  chapter 
shall  be  so  ccmstrued  as  to  authorize  the  court  therein  named  to 
allow  owners  of  lands  desirous  of  draining  th6  same,  the  right  to 
constract  trunks  or  culverts  under  the  beds  of  mill  canals  in  caseH 
where  the  same  may  be  necessary,  subject  to  the  same  regulations 
and  provisions  as  are  prescribed  herein  in  regard  to  the  draining 
of  lands  through  the  lands  of  others :  Provided,  that  the  said  trunks 
or  culverts  shall  be  so  located  and  arranged  as  not  to  obstruct  or 
interfere  with  the  passage  of  the  water  through  such  canals.  (Code 
1887,  §  2580.) 
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TITLE' 48. 

Minon  and  their  Masters  and  Ooardians. 


Ch.  215.  .  Masters  and  apprentices. 
216.  .  Quardians  and  wards.  . 


CHAPTEB  215. 
Masters  and  ApprviMcee. 


Sec.  Sec. 

6298.  How  jolnors  are  bound  out.      6306. 

6299.  When   and  how  bound   out, 

etc.,. by  overseer  of  poor,  638 T. 

6300.  How    placed  :  In    asylum  ^qt       6308. 
school.  ,  6309. 

'6301.  Term  of  apprenticeship;  au- 
thority of  employer. 

6302.  What  writing  of  apprentice-      6310. 

ship  to  specify;  what  mas- 
ter to  teach  apprentice. 

6303.  Payment  by  master  for  ser-       6311. 
vices  of  apprentice. 

6304.  When  and  where  writing  of 

apprenticeship,  etc.,  filed.  6312. 

6306.  How   apprentice   transferred 

to  new  master;  form  of  writ-       6313. 
ing  of  apprenticeship. 


How  money  due  from  mu- 
ter to  be  paid. 

How,  for  the  laM  year. 

How,  recovered. 

Complaint  of  master  or  ap- 
prentice against  each  other; 
how  tried,  etc. 

Residence  of  apprentice;  how 
changed;  effect  of  change 
without  leave  of  the  court 

What  court  may  hear  com- 
plaint, where  minor  wm 
bound  beyond  the  State. 

Apprentices,  Who  desert,  li- 
able fo'r  damages. 

Penalty  tor  harboring  or  en- 
ticing apprentices. 


Sec.  5298.  How  minors  are  bound  out. — Any  minor  may  be 
bound  as  an  apprentice  by  his  guardian,  or  if  none,  by  his  father, 
or  if  neither  father  nor  guardian,  by  his  mother,  with  the  consent 
entered  of  record  of  the  circuit  or  corporation  court  of  the  county 
or  city  in  which  the  minor  resides ;  or  without  such  consent,  if  the 
minor,  being  fourteen  years  of  age,  agree  in  writing  to  be  so  bound. 
(Code  1887,  §  2581.) 

For  case  construing  former  statute,  see  Brewer  v.  Harris,  6  Qrat.  286. 

No  appeal  lay  from  an  order  of  a  county  or  corporation  court  for 
binding  out  an  apprentice  or  for  rescinding  his  Indentures;  but  It  «a8 
said  that  a  writ  of  certiorari  lay  from  the  general  court  to  bring  up  tlie 
record  and  correct  the  proceedings.     Cooper  v.  Saunders,  1  Hen.  &  M.  413. 

Before  this  section  was  passed  it  -^as  held  that  the  father  could  not 
bind  his  Infant  child  apprentice  by  indentures  to  which  the  child  was  not 
a  party.  Such  indentures  were  void.  Pierce  v.  Massenburg,  4  Leigh 
493,  26  Am.  Dec.  333.     See  1  Min.   (4th  Ed.)   200,  201. 

On  subject  of  apprentices  generally,  and  for  analysis  of  this  chapter, 
see  1  Min.  (4th  Ed),  199-207. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  81,  section  1. 
(2276) 


Digitized  by 


Google 


Ch.   215]  MASTEBS   AKD   AFFBEKTIOBS  §5303 

Sec.  5299.    When  and  how  bound  out,  etc.,  by  overseer  of  poor. 

— Any  overseer  of  the  poor  of  a  comity  or  city,  if  allowed  by  an 
order  of  the  circuit  court  of  such  county,  or  the  circuit  or  cor- 
poration court  of  such  city,  may  place  in  any  such  incor- 
porated institution,  or  bind  out  as  an  apprentice,  any  minor  who 
has  become  chargeable  to  such  county  or  city,  or  is  likely  to  be-i 
come  so  chargeable.     (Code  1887,  §  2583.) 

Revlsors'  Note. — This  and  other  sections  of  this  chapter  now  con- 
form to  tiie  present  court  system.  The  wmrds,  "any  minor  who  has 
become  diargeable  to  such  county  or  city,  or  is  likely  to  become  so  charge- 
able," are  used  in  ilea  of  "any  minor  who;  is  foon^  begging  in  such  county 
or  corporation,  or  is  likely  to  become  chargeable  thereto." 

Even  if  the  covenants  were  with  the  overseer  only,  if  the  binding 
were  in  pursuance  of  the  statute,  the  suit  on  the  indentures  should  be 
by  the  apprentice,' and  not  by  the  overseer.  Poindezter  r.  Wilton,  3 
Manf.  183;  Brewer  v.  Harris,  6  Grat.  285;  1  Min.  (4th  Ed  )  201. 

But  it  the  binding  were  not  according  to  statute,  the  suit  at  common 
law  had  to  be  In  the  name  of  the  overseer.  Bullock  v.  Sebreil,  6  Leigh 
660;  1  Min.  (4th  Ed.)  202. 

See  section  5143;   1  Min.. (4th  Ed.)   202. 

For  W.  Va.  decisions  on'  similar  statute,  see  Juatls'  Annotations, 
chapter  81,  section  2. 

Sec.  5300.  How  placed  in  asylum  or  schooL — By  the  same  au- 
thority and  under  the  same  limitations,  any  minor  may  be  placed 
for  such  time  as  may  be  agreed  on  in  writing,  in  any  incorporated 
association,  asylum,  or  school,  instituted  for  the  support  and  edu- 
cation of  destitute  children,  which  shall  thereupon  be  entitled  to 
the  custody  of  such  minor  for  sach  time,  and  may  bind  him  an  ap- 
prentice until  the  expiration  of  that  time.    (Code  1887,  §  2582.)  • 

Sec.  5301.  Term  of  apprenticeship;  authority  of  employer. — 
The  term  of  every  such  apprenticeship  shall  be  until  the  appren- 
tice attains  the  age  of  twenty-one  years,  if  a  boy,  or  eighteen 
years,  if  a  girl;  but  whenever  a  minor  is  held  to  service  or  labor 
of  any  kind  for  a  period  not  less  than  one  month,  the  employer 
may  exercise  the  same  authority,  control,  and  discipline  over  the 
said  minor  as  are  now  ex;ercised  by  a  master  over  an  apprentice, 
unless  it  shall  be  otherwise  agreed  in  the  contract  for  the  em- 
ployment of  said  minor.     (Code  1887,  §  2584.) 

Sec.  5302.  What  writing  of  apprenticeship  to  specify;  what  mas- 
ter to  teach  apprentice. — The  writing  by  which  any  minor  is  bound 
an  apprentice,  shall  specify  his  age,  and  what  art,  trade,  or  busi- 
ness he  is  to  be  taught.  The  master,  whether  it  is  expressly  pro- 
vided therein  or  not,  shall  be  bound  to  teach  the  same  and  shall 
be  bound  to  teach  him  reading,  writing,  and  common  arithmetic,  in- 
cluding the  rule  of  three.     (Code  1887,  §  2585.) 

As  to  term  of  contract  of  apprenticeship,  see  1  Min.  (4th  Ed.)   202. 

Sec.  5303.  Payment  by  master  for  services  of  apprentice. — ^When 
a  court  makes  an  order  allowing  a  minor  to  be  bound  as  an  ap- 
prentice, it  shall  inquire  and  direct  whether  the  master,  besides 
maintaining  the  apprentice  and  so  teaching  him,  shall  pay  anything 
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for  his  services,  and  if  anything,  how  much,  and  for  which  year  or 
years ;  the  writing  by  which  the  minor  is  hound,  shall  bind  the  mas- 
ter to  pay  what  may  be  so  directed.  For  such  payment,  bond  shall 
be  taken  by  the  overseers  binding  such  minor,  if  the  court  riequire 
it.    (Code  1887,  §  2586.) 

Sdo.  5304.  When  and  where  writUt^  of  apprenticeship,  etc.,  filed. 
— The  writing  by  which  any  minor  is  bound,  and  any  bond  taken 
from  the  master,  shall,  within  six  months  from  the  date  thereof, 
bp  filed  in  the  clerk's  oiBce  of  the  cir<juit  or  corporation  court  of 
the  county  or  city  in  which  the  same  may  be  executed.  Unless  so 
filed,  the  master  shall  not  be  entitled  to  the  services  of  the  appren- 
tice,   (Code  1887,  §  2587.) 

The  word  "montlii"  in  this  section  means  a  calendar  month.  Bre'wer 
V.  Harris,  6  Orat.  286.     See  section  5,  subdivision  7. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  81,  section  6. 

Sec.  6305.  How  apprentice  transferred  to  new  master;  form  of 
writing  of  apprenticeship. — Such  writing  may,  with  the  approba- 
tion of  the  said  court,  and  on  such  terms  as  the  court  may  prescribe, 
be  transferred  by  the  master,  or  within  three  months  after  his  deeth, 
by  his  personal  representative.  The  assignee  thereof  shall  succeed 
to  the  master's  rights  and  obligations  for  the  future,  and  shall  give 
bond  if  required  by  the  court.  Such  writing  may  be  in  the  following 
form  or  to  the  same  effect : 

"This  indenture  witnesseth,  tiiat  it  is  mutually  agreed  between 

....... and  .....'.; that ,'aged . .' 

years,  shall  be  taken  and  held  as  an  apprentice  fqr  the  term  of 

years  by  the  said ;  and  the  said : 

contracts  and  covenants  with  the  said to  faithfully  and 

carefully  instruct  the  said in  all  the  handicraft  of  a 

;  and  the  said further  contracts  and  cov- 
enants that  the  said shall  be  allowed  as  compensation,  in 

consideration  of  his  services  for  the  first  year,  at  the  rate  of '. . . 

per  week  (or  per  year) ;  for  the  second  year,  at  the  rate  of 

......  1. pee  week  (or  per  year) ;  for  the  third ^ear,  tit  the'-rate 

of per  week  (or  per  year) ;  for  tiie  fooorth:  year;  at-tiie 

rate  of per  week  (or  per  year) ;  for  thfe- fifth- year,  at  the 

rate  of per  week  (or  per  year) ;  and  at  the  expiration  of 

his  term  of  apprenticeship, Witness  our  hands  and  seals, 

this  the day  of  ; 

<  ••.• ■ rA^■^■^ 

State  of  Virginia, of to-wit :  ,_ 

•  Executed  before  me,  a  notary  public  (or  justice  of  the  peace)  tin 
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and  for  the and  State  aforesaid,  this  the day 

of ,  Anno  Domini 


(Notary  public  or  justice  of  the  peace.)  " 
(Code  1887,  §  2588.) 

Sec.  5306.  How  money  dne  from  master  to  be  paid. — The  money 
wliich  the  master  is  to  pay  for  any  year  except  the  last,  shall,  al 
the  end  of  the  year  for  which  it  is  payable,  be  paid  to  the  father 
of  the  minor,  or  the  mother,  or  part  to  each,  as  the  court  may  di- 
rect; or  it  may  be  reserved,  to  be  paid  to  the  apprentice  at  the  end 
of  his  term,  with  interest.  Such  directions  may  be  changed  from 
tim,e  to  time^  on  the  motion  of  the  overseers  of  the  poor,  or  of  the 
father,  mother,  or  apprentice,  on  proof  of  notice  of  such  motion 
having  been  given  to  the  adverse  parly.    (Code  1887,  §  2589.) 

See.  6307.  How,  for  the  last  year.— The  money,  which  the  master 
is  to  pay  for  the  last  year,  shall  be  paid  at  the, end  thereof  tp  the 
apprentice.    (Code  1887,  §  2590.) 

Sec.  B308.  How  recovered. — Any  money  to  be  paid  under  either 
of  the  two  preceding  sections  may  be  recovered  from  those  liable 
therefor  on  the  motion  of  the  person  entitled  thereto,  or  by  action. 
Any  such  motion  may  be  in  that  court  in  the  office  whereof  the  writ- 
ing or  bond  of  the  master  is  filed.    (Code  1887,  §  2591.) 

Sep;  5309.  Complaint  of  master  or  apprentice  a^fainst  each  oth- 
er; how  tried,  etc. — Such  court,  during  the  term  of  apprenticeship, 
may  receive  the  complaint  of  such  apprentice,  or  any  person  in  his 
behalf,  against  the. master,  for  undeserved  or  excessive  correction, 
want  of  instruction,  insufficient  allowance  of  food,  raiment,  or  lodg- 
ing, or  non-payment  of  what  was  directed  to  be  paid ;  or  the  com- 
plaint of  a  master  against  his  apprentice  for  desertion  or  other 
misconduct;  and  after  reasonable  notice  of  the  oomplaint.  to  the 
party  against  whom  it  is  made,  may  determine  the  same  in  a  sum- 
mary way,  making  such  order  as  the  case  may  require.  (Code  1887, 
§  2592.) 

Sec.  ^10.  Residence  of  apprentice ;  how  changed ;  effect  of  change 
without  leave  of  the  court. — No  apprentice  shall  reside  out  of  that 
county  or  corporation  in  the  office  whereof  the  writing  whereby  such 
apprentice  is  bound  is  required  to  be  filed,  without  the  leave  of  the 
circuit  or  corporation  court  of  such  county  or  city.  Whenever  such 
leave  is  given,  a  copy  of  the  said  writing  shall  be  forthwith  filed  in 
the  office  of  the  circuit  or  corporation  court  of  that  county  or  city 
wherein  the  residence  is  to  be;  and  thereafter  that  court  may  hear 
and  determine  any  complaint  against  the  said  master  or  apprentice 
as  might  have  been  done  by  the  court  giving  such  leave  before  the 
same  was  given.  If  without  such  leave  an  apprentice  be  removed 
by  his  master,  or  with  his  master's  knowledge,  out  of  the  first  men- 
tioned countv  or  corporation,  and  remain  thereout  more  than  one 
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month,  the  obligation  of  the  apprentice  to  serve  such  master  shall 
be  only  during  the  pleasure  of  the  apprentice.    (Code  1887,  §  2593.) 

As  to  master  taking  apprentice  out  of  county,  see  Cooper  v.  Sannders, 
1  Ken.  &  M.  412. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  AnnotatlODB, 
chapter  81,  section  12. 

Sec.  S311.  .Wliat  court  may  hear  complaint^  whecB  minor  vitM 
botmd  beyond  the  State. — If  any  apprentice,  who  was  bound  as 
such  beyond  the  limits  of  this  State,  be  brought  or  come  within  the 
same,  the  circuit  or  corporation  court  of  the  county  or  city  in  which 
he  may  be,  may  hear  and  determine  in  a  summary  way  any  com- 
plaint of  him  or  his  master,  and  make  such  order  in  the  matter 
as  may  be  right.  (Code  1887,  §  2594.) 

Sec.  6312.  Apprentices,  who  desert,  liable  for  damajneB.— If  an 
apprentice,  bound  in  this  State,  desert  the  service  of  his  master, 
he' shall  be  liable  to  the  master,  notwithstanding  hi$  infancy,  for  all 
damages  sustained  by  such  desertion.  (Code  1887,  §  2595.) 

S^.  5313.  Penalty  for  harboring  or  entidi^  apprentices.— If 
any  person  knowingly  employ,  conceal,  or  harbor  any  such  appren- 
tice, he  shall  pay  such  master  three  dollars  for  each  day  he  shall 
80  employ,  conceal,  or  harbor  the  apprentice,  in  addition  to  the 
damage  sustained  by  the  master,  and  the  court  or  justice,  render- 
ing judgment  for  such  offense,  may  i*equire  the  person  offending 
to  enter  into  a  recognizance  to  keep  the  peace  and  be  of  good  .be- 
havior. If  any  person  entice,  or,  without  the  consent  of  the  piM- 
ter,  take  or  carry  away  such  apprentice,  he  shall  be  fined  .twenty 
dollars,  to  the  use  of  the  Commonwealth;  and  the  possession  of 
such  apprentice,  or  his  being  permitted  to  remain  on  the  premises, 
with  a  knowledge  that  he  is  such  apprentice,  shall  be  prima  facie 
evidence  that  the  offender  knowingly  enticed,  took,  or  carried  him 
away.     (Code  1887,  §  2596.) 

Revisors'  Note. — The  words  "prima  facie  evidence"  found  In  Unea 
three  and  two  from  the  bottom  oH  the  text,  are  used  in  lieu  of  "conchisive 
evidence." 


OHAPTEB  216: 

Onardians  and  Wards.* 

Sec  See. 

6314.  Testamentary  guardians.  .  judge    liable    It    bond   not 

6315.  When      their      appointment  given,  and  with  good  secor- 

vold.                        ^  Ity. 

6816.  What    courts    may    appoint  5319.  When  court  may  appoint  ctt- 

guardlans.  raior;  his  bond;  powers  ud 

5317.  How  appointment  made.  duties. 

6318.  Guardians,   to    give     bond;  5320.  Custody  and  care  of  wards 


*Por  monographic  tiote  on   Ouardian   and   Ward,   see   Barnum  t. 
Frost's  Adm'r,  17  Orat.  898,  Va.  Rep.  Anno. 
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Sec. 

and  their  estates;  their  ed- 
acation  and  cnstody  ot  their 
persons;  termination  and 
settlement  ot  trust  of  guar- 
dians. 

6321.  Disbursements'  by  guardiafks; 
in  what  cases  disbursements 
beyond  income  allowed. 

6312.  Sale  of  personal  estate  to 
pay  excees  allowed  beyond 
Income. 

5323.  When  guardian  to  pay  com- 
pound interest  on  annual 
balances. 

6324.  May  recover  compound  in- 
terest for  ward. 

6326.  Time  within  which  guardian 
allowed  to  invest  funds. 

6328.  Powers  of  chancery  courts 
over  guardians;  when  they 
may  order  sale  ot  real  es- 
tate of  wards  tor  their  main- 


Sec. 

tenance  and  education; 
mode  of  proceeding. 

6327.  Where    husband    and    wife 

live  in  state  of  separation, 
court  may  award  custctdy  of 
minor  c&Ud  to  mother. 

6328.  Where  child   in  custody  of 
.  father,  court  may  mak«  or- 
der tor  access  ot  mother  to 
child. 

6329.  Notice  to  be  given  ot  appli- 

cation by  ^mother;  court 
may  afterwards  modify  or 
annul  order. 

6330.  Provisions     governing     said 

proceedings. 

6331.  How  infants  may  sue. 

6332.  Approval  of  compromises  on 

behalf  of  infants  in  suits  to 
which  they  are  parties. 

6333.  To  legalize  the  Adoption  of 

minor  children  by  adult  per- 
sons. 


See.  6314.  Testamentary  goardians, — Every  father  may  by  his 
last  will  and  testament  appoint  a  guardian  for  the  estate  of  his 
child  bom  or  to  be  bom  and  for  such  time  during  its  infancy  as 
he  shall  direct.  Every  mother  may  in  like  manner  by  her  last  will 
and  testament  appoint  a  guardian  for  the  estate  of  her  infant  child : 
Provided  such  infant  has  no  other  duly  qualified  guardian,  and 
such  guardian  shall  have  the  custody  and  control  of  the  estate  of 
said  infant.  Upon  the  qualification  of  a  guardian  appointed  by 
the  mother  under  the  provisions  of  this  section  the  powers  of  any 
guardian  of  her  child  appointed  otherwise  than  by  ^he  father  shall 
thereupon  cease  and  determine.  (Code  1887,  §  2597;  1891-2,  p. 
431.) 

Revlsors'  Not«. — As  revised,  this  section  is  expivasly  limited  to  the 
Snardlanshlp  of  estates.  It  was  sometimes  contended,  under  the  section 
«s  it  stood  before  the  revision,  tliat  the  section  gave  the  father  the  iiower 
to  take  the  custody  of  the  infant  dUld  away  from  the  mother.  Such  a 
constrnction  ignored  section  2603  of  the  CkKle  of  ^887  (5320  of  this 
Code).  When  the  two  were  read  U^ether  it  was  fairly  clear  that  it  was 
never  intended  to  give  tlie  father  the  power  to  appoint  a  testamentary 
goardUui  of  die  person  of  Us  Infant  child  to  t>e  preferred  to  the  mother. 

A  provision  in  a  will  for  the  education  ot  the  testator's  son  under 
the  direction  of  the  executors  does  not  constitute  such  executors  testa- 
mentary guardians.     Kevan  v.  Waller,  11  Leigh  414,  36  Am.  Dec' 391. 

Cited  in  Taliaferro  v.  Day,  82  Va.  87. 

For  notes  on  Guardian  and  Ward,  see  Barnum  v.  Frost's  Adm'r. 
17  Grat.  398,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
cttapter  82,  section  1. 

Sec.  5315.  When  their  appointment  void. — If  any  person,  so  ap- 
pointed, shall  renoimc^  the  trust,  or  fail  to  appear  in  the  court  in 
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which  the  said  will  is  proved,  within  six  months  after  the  probate 
thereof,  and  declare  his  acceptance  of  the  trust,  and  give  bond  as 
hereinafter  provided,  such  appointment  shall  be  void.  (Code  1887, 
§  2598.) 

Sec.  5816.  What  eovrta  may  appoint  gaardiaiu. — The  circuit 
court  of  any  county  or  the  circuit  or  corporation  court  of  any 
city,  except  the  city  of  Richmond,  or  judge  thereof  in  vacation,  in 
which  any  minor  resides,  or,  if  he  be' a  resident  out  of  the  State, 
in  which  he  has  any  estate,  may  appoint  a  guardian  for  him,  un- 
less he  have  a  guardian  appointed  as  aforesaid  by  his  -father.  In 
the  city  of  Richmond  the  Chancery  Court  of  said  city  and  judge 
thereof  shall  have  such  power.  (Code  1887,  §  2599;  1902-3-4,  p. 
880;  1904,  p.  306.) 

This  section  Is  not  to  be  construed  as  taking  away  the  jurisdiction  of 
the  courts  in  chancery  to  make  such  appointment.  Durrett  v.  D&vif 
24  Grat.  302. 

As  to  adoption  of  Infants,  see  section  5333. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  82,  section  3.     See  Gregory's  Forms  286-7. 

The  following  form  Is  In  use  in  the  Chancery  Court  of  the  City 
of  Richmond: 

Memorandum  of  Facts  to  be  Furnished  by  Counsel  tor  Person  Moving 
(or  appointment  ot  a  GUARDIAN. 

Date ...,,.....  .19 

1.  Full  nam6s  of  Infants,   with   ages 


2.  Place  of  residence  and  color  ot  Infants 

3.  Names  of  both  parents,  and  whether  living  or  deceased 

4.  Full  name  and  residence  ot  Guardian  nominated   

6.  Name  of  person  making  motion  and  grounds  of  being  entitled  to 
make    it    

6.  Value  of  infant's  personal  estate, |. . .  • ■    ' 

7.  Value  of  infant's  real  estate , I 

8.  Total  value  of  real  and  personal  estate ....%.., 

9.  Annual  net  rental  value  of  real  estate •  -.  •^•. ■■• 

10.  Full  nam^  of  surety  offered 

11.  Bond  of  Guardian  (to  be  fixed  by  Court) .'I 

Signature  ot  Counsel. 
Sec.  6317.  How  appointment  made. — K  the  minor  is  under  the 
age  of  fourteen  years,  the  court  or  judge  may  nominate  and  ap- 
point his  guardian ;  if  he  is  above  that  iage,  he  may,  in  the  presence 
of  the  court  or  judge,  or  in  writing,  acknowledged  before  any  officer 
qualified  to  take  acknowledgments,  nominate  his  own  guardian, 
who,  if  approved  by  the  court  or  judge,  shall  be  appointed  ac- 
cordingly; and  if  the  guardian  nominated  by  such  minor  shall  not 
(2282) 
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be  appointed  by  the  court  or  judge,  or  if  the  minor  reside  without 
the  State,  or  if,  after  being  summoned  by  the  court  or  judge,  he 
shall  neglect  to  nominate  a  suitable  person,  the  court  or  judge  may 
nominate  and  appoint  the  guardian  in  the  same  manner  as  if  the 
minof  was  under  the  age  of  fourteen  years.  (Code  1887,  §  2600: 
18^-8,  p.  933;  l£K)2-3-4,  p.  880;  1904,  p.  306.) 

The  mere  fact  that  an  infant  has  arrived  at  the  age  of  fourteen  years 
doeis  not,  of  itself,  give  him  the  right  to  have  removed  his  guardian 
regulariy  appointed  by  eourt,  and  to  have  another  appointed  of  his  own 
nomination.     Ham  v.  Ham,  16  Orat.  74. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  82,  section  4. 

See  Gregory's  Forms  Nos.  288,  287. 

Sctt.  BS18.  Ouardiaiu  to  give  bond ;  judge  liable  if  bond  not  given, 
and  with  good  secoiity. — ^Every  guardian,  unless,  in  the  case  of  a 
testamentary  guardian;  the  will  otherwise  directs  and  the  court  or 
judge  in  such  case  deems  it  unnecessary  for  the  safety  of  the  ward, 
shall  give  bond  with  good  security,  to  be  approved  by  the  court 
or  judge  by  which  he  is  appointed  or  in  which  he  accepts  the  trust 
in  such  penalty  as  shall  be  prescribed  by  the  court  or  judge.  If 
any  court  or  judge  omit  to  require  such  a  bond,  the  judge  so  in 
default  shall  be  liable  to  the  ward  for  any  damages  he  may  sustain 
thereby.     (Code  1887,  §  2601;  1902-3-4,  p.  880;  1904,  p.  306.) 

RevlsoiB'  Note. — ^The  words  'Hrlth  good  aecarlty"  found  in  line  four 
of  the  text  are  new,  as  are  also  the  words  "or  Jndge"  foand  in  line  five 
'of  the  text. 

For  an  act  antliorizing  conrts,  iu  their  discretion,  where  tlie  amount 
coming  into  the  hands  of  personal  representatives  or  gnandlans  does  not 
exceed  one  hundred  dcdiars,  to  penult  such  fldncUurles  to  qualify  by 
giving  bond  without  surety,  and  providing  that  on  estates  (rf  decedents 
of  one  hundred  dollar^  or  lees  in  value,  there  shall  be  no  tax  or  court  cost 
upon  the  qnallflcation.  of  a  personal  representative,  see  Acts '1918,  p.  460. 

A  bond  given  by  a  guardian  is  not  vitiated,  by  the  mere  fact  that 
t)ie  bond  Itself  does  not  recite  the  appointment  of ,  the  guardian.  Call 
T.  Ruffin,  1  Call  3^3. 

The  taking  of  a  guardian's,  bond  is  not  a  ministerial,  but  a  Judicial, 
doty,  and  a  duty  imposed  upon  the  court.  It  is  the  function,  of  the 
eotfrt  alone  to  pass-  upon  the  sufficiency  of  security  given.  The'  clerk's 
part  in  such  proceeding  is  directory  merely'.  He  has  no  discretion.  '  Page 
V.Taylor,  2  MuAf.  492. 

Under  Code  1819,  p.  406,  chapter  108,  section  5,  It  was  held  that 
Judges  were  not  liable  for  damages  for  error  in  Judgment,  but  only  for 
willful  misconduct  or  culpable  negligence.  Austin  v.  Richardson,  1 
Grat.  310. 

Cited  in  Barnnm  v.  Frost's  Adm'r,  17  Orat.  422. 

Form  of  declaration  in  debt  on  guardian's  bond,  4  Mln.  (3d  Ed.) 
p.  1662. 

For  W.  Va,  decisions  on  similar  statute,  see  Justis'  Annotations, 
(^apter  82,  section  5. 

See  Gregory's  Forms  Nos.  23,  286,  287. 

Sec.  5319.    When  court  may  appoint  cnrator;  his  bond;  powers 

and  duties. — ^Until  a  guardian  shall  have  given  bond,  or  while  there 

is  no  guardian,  the  court  or  judge  may,  from  time  to  time,  appoint 

a  curator,  who  shall  give  bond  as  aforesaid,  and  during  the  con- 
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tinuance  of  his  trust  have  all  the  powers  and  perform  all  the 
daties  6f  a  guardian,  and  be  responsible  in  the  same  way.  (Code 
1887,  §  2602;  1902-3-4,  p.  881 ;  1904,  p.  306.) 

.   Ab  to  curators  for  estates  of  decedents,  se«  section  6248.' 

Sec.  5320.  Custody  and  care  of  wards  and  their  estate ;  their  ed- 
ucation and  custody  of  their  persons;  termination  and  settlement 
of  trust  of  guardians.^Every  guardian  who  is  appointed  as  afore- 
said, and  gives  bond  wb^n  it  is  required,  shall  have  the  custody  of 
his  ward,  and  the  possession,  care,  aiid  management  of  his  estate, 
real  and  personal,  and  out  of  the  proceeds  of  such  estate  shall  pro- 
vide for  his  maintenance  and  education.  But  the  father  of  the  mi- 
nor, if  living,  and  in  case  of  his  death,. the  motitier,  while  she  re- 
mains unmarried,  shall,  if  fit  for  the  trust,  be  entitled  to  the  custody 
of  the  person  of  the  minor,  and  to  the  care  of  his  educaticHi.  If 
eithei;  the  father  or  the  mother  of  an  unmarried  infant  be  dead  or 
unable  or  refuse  to  take  its  custody,  or  has  abandoned  his  or  her 
family,  the  other  shall  be  entitled  to  the  custody,  services  and  ieam- 
ings  of  such  infant.  Unless  the  guardian  shall  sooner  die,  be  re- 
moved, or  resign  his  trust,  he  shall  continue  in  ofiSce  until  the 
minor,  being  a  male^  shall  attain  the  age  of  twenty-one  years,  or  be» 
ing  a  female,  shall  attain  that  age,  or  a  receiver  be  appointed  un- 
der section  fifty-one  hundred  and  thirty-six  to  hold  her  property 
for  her,  or  In  the  case  of  a  testamentary  guardianship,  until  ihe 
termination  of  the  period  ,limited  therefor.  At  ,the  expiration  of 
his  trust,  he  shall  deliver  and  pay  all  the  estate. and  money  in  his 
hands,  !or  with  which  he  is  chargeable,  to  the  person  entitled  to 
receive  the  same.     (Code  1887,  §  2603.) 

Rerlsora*  Note. — ^An  act  was  passed  by  the  General  A^ssembly  at  Its 
session  of  1919  (Acts  1916,  p.  723)  relating  tot  ithe  custody,  services  and 
earnings  of  minor  children.  The  second  sentence  of  that  act  is  sab. 
stantiaUy  the  third  sentence  of  the  revised  section  above,  and  the  residue 
of  the  act  has  been  omitted  and  thereby  repealed.  The  words,  "or  a 
receiver  be  appointed  under  section  fifty-one  hundred  and  thirty-six  to. 
hold  her  property  for  her,". found  in  the  fourth  sentence  of  the  text,  are 
used  in  lieu  of  the  words  "or  marry." 

The  first  sentence  of  the  act  of  1916  was  omitted  because  likdy  to 
produce  controversies  over  the  wages  of  infants,  wliich  could  hardly 
have  been  the  intenttion-  of  the  act,  and  the  third  sentence  was  omttted 
as  unnecessary,  because  the  conrts  are  guided  by  a  consideration  for  tbi^ 
welfare  of  the  child,  and  have  acted  according  to  this  rule  for  qnlte  i* 
while.  See  Taylor  v.  Taylor,  103  Va.  7S0,  50  S.  E.  273,  and  numerous 
other  cases. 

Custody  of  infants. — ^Where  a  person,  entitled  to  the  custody  of  an 
Infant,  is  claiming  to  recover  it,  the  court  will  exercise  its  discretion  as 
to  what  will  be  best  for  the  infant,  having  due  regard  to  the  legal  rights 
of  the  claimant.  'A  parent  may  transfer  to  another  the  custody  of  hia 
child,. and  the  court  will  not  renounce  that  custody  an  Illegal  restraint 
which  is  held  under  fair  agreement,  and  is  not  Injurious  to  the  child. 
Cbftee  V.  Black,  82  Va.  567. 

The  father  being  dead,  the  mother  is  entitled  to  the  custody  of  the 
child  as  of  right,  and  she  does  not  lose  this  right  by  a  second  marriage. 
But  where  she  is  seeking  by  habeas  corpus  to  have  the  child  placed  in 
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her  castody,  the  court  may  exercise  Its  discretion,  and  determine  whether, 
under  all  the  circumstances,  it  is  l>est  for  the  infant. that  he  should  be 
assigned  to  the  custody  of  the  mother.     Armstrong  v.  Stone,  9  Orat.  102. 
As  a  general  rule  the  father  is  entitled  to  .the  custody  and  control 
of  his  infant  child.     But  the  court  has  discretion  in  this  matter,  and  will 
act  with  ain  eye  to  the  best  interest  of  the  infant.     Merrltt  v.  Swimley, 
«2  Va.  433,  3  Am.  St.  Rep.  115.  ...... 

Control  of  property. — Guardians  hare  no  right  to  convert  the  per- 
sonalty of  their  wards  into  realty  without  the  previous  sanction  of  a 
eonrt  of  chancery.  Boisseau  v.  Boiisseau,  79  Va:  73,  52  Am.  Rep.  616. 
The  guardian  of  an  infant  husband  had  the  right,  as  guardian,  to 
reduce  into  possession  the  wife's  chosee  in  action  for  the  husband.  Ware 
V.  Ware's  Adm'r,  28  Grat.  670. 

The  power  which  a  guardian  has  to  sell  his  ward's  personal  estate  is 
similar  to  that  an  executor  has  to -sell  his  testator's.  Where  bank  stock 
stands  in  the  guardian's  name  the  guardian  has .  the  right  to  sell  and 
transfer  the  stock,  and  the  bank  has  no  right  to  prevent  him  from  having 
the  stock  properly  transferred  on  their-  books.  Bank  of  Va.  v.  Craig, 
6  l«igh  399. 

.  Testamentary  guardian  has  a  legal  interest,  and  is  entitled  to 
possession  of  the  ward's  land  during  the  guardianship.  Truss  v.  Old, 
6  Rand.  556,  18  Am>  Dee.  748. 

A  guardian  may  lease  the  ward's  land  during  infancy,  if  the 
guardianship  so  long  continue,  and  may  reserve  the  rent  to  the  infant  or 
himself.  In  either  case  payment  to  guardian  would  be  igood.  Ross  v. 
am,   1  Wash.  87. 

As  a  general  rule  a  guardian  has  the  legal  title  of  the  ward's  per- 
sonal, estate.  An  executor  transfers  a  certain  bond  to  a  guardian  as  a 
part  of  the  ward's  estate.  The  ward's  interest  in  the  bond  is  subject  to 
the  guardian's  control.  '  The  guardian  may  sue  for  the  bond  at  law  in 
the  name  of  the  executor  (who  transferred  it  tp  him),,  or  he  may  sell 
and  transfer  it.  Hunter  v.  Lawrence's  Adin'r,  11  Grat.  Ill,  62  Am. 
Dec   640. 

See  section  5314  for  appointment  of  testamentary  guardians. 
Personal  liability  of  guardian. — A  guardian  is  not  personally  re- 
sponsible tor  the  support  and  education  of  his  ward,  unless  he  consents 
tp  become  bound  for  them.  The  fact  that  a  guardian  has  placed  his 
ward  with  a  third  person  to  be  supported  and  educated  does  not  relieve 
the  ward's  estate,  although  the  guai-dian  'may  have  undertaken  to 
pay  the  ward's  expenses.     Banium  v.  Frost's  Adm'r,  17  Grat.  398. 

A  guardian  is  entitled  to  compensation  for  the  support  of  his  wards, 
althongh  he  promised  some  friends  he  wohld  not  make  any  charge  against 
tltem,  and  although  he  kept  no  accounts  against  them.  Armstrong's 
Heirs  v.  Walkup,  9  Grat.  372.-  A  guardian  should  keep  separate  accounts 
for  his  several  wards.     Id. 

Termination. — ^Wlth  the  appointment  of  a  second  guardian,  the 
guardianship  of  a  first  guardian  ceases,  and  with  it  his  liability  to  pay 
und  receive  moneys  generally  on  account  of  his  ward.  Walker  v. 
Walker.  2  Wash.  196. 

Upon  the  coming  of  age  or  marriage  of  the  ward  or  the  death  of 
the  guardian,  the  guardianship  terminates.    Armstrong's  Heirs  v.  Walkup, 
12  Grat.  608.     As  to  marriage,  see  above  section  and  revisors'  note. 
As  to  resignation  of  guardians,  see  section  6419. 
Marriage  of  ward. — After  the   marriage    6f    a    female   ward,     the 
guardian  continues  in  possession  of  her  land  as  agent,  and  reaps  the 
crop  of  wheat.     The  ward  then  dies,  and  the  guardian  sells  and  delivers 
the  wheat  as  the  husband's  property,  and  takes  receipts  for  it  In  the 
husband's  name,  who,  with  the  guardian's  consent,  agrees  on  the  price 
with  the  purchaser.     Held,  the  wheat  was  the  property  of  the  husband, 
and  the  purchaser  is  liable  to  him,  and  not  to  the  guardian,  for  the  price. 
Ouerrant  v.  Hocker,  7  Leigh  366. 

See  section  5136,  as  to  property  of  married  female  infant. 
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Settlement  of  acooimts. — See  notes  to  section  5326. 
Qenerally.^For   W.    Va,    decisions   on   similar   statute,    see   Justis' 
Annotations,  chapter  82,  section  7.  '    - 

See  Gregory's  Forms  No.  23. 

S«c.  5321.  DislnirBeanents  |>7  ipiaxdituui;  in  wbat  cases  disburse- 
ments  beyond  income  aJlowed. — ^No  disbursements  shall  be  allowed 
to  any  guardian,  where  the  deed  or  will  under  which  the  estate  is 
derived. does  not  authori2;e  it,  beyond  the  annual  income  of  the 
ward's  estate,  until  the  court  before  which  the  accounts  of  the 
guardian  may  be  settled  shall  authorize  the  same,  and  such  authority 
shall  not  be  given  except  where  the  court  shall  be  satisfied  that  snch 
expenditure  would  be  judicious  and  proper. 

Any  guardian  who  may  desire  to  spend  more  than  .the  annual 
income  of  his  ward's  estate  for  any  purpose,  shall  file  a  petition  in 
the  court  wherein  his  accounts  may  be  settled,  setting  forft 
the  reasons  why  it  is  necessary  to  make  '  such  expenditure, 
to  which  petition  his  ward  or  wards  shall  be  defendants.  :  The 
court  shall  appoint  a  guardian  ad  litem  to  represent  the  infants, 
and  proceedings  on  said  petition  shall  otherwise  conform  in  all  re- 
spects to  a  bill  in  chancery,  except  that  the  petition  may  be  filed 
in  court  upon  five  days'  notice  to  said  infant,  and  evidence  may 
be  taken  orally.  No  attorney's  fee  shall  be  taxed  in  the  costs,  uor 
shall  there  be  any  writ  tax  upon  said  petition.  The  «lerk  shall  re- 
ceive a  fee  of  one  dollar  for  all  services  rendered  thereon,  to  be 
paid  by  the  guardian  out  of  said  estate.  The  notice  required  to  be 
served  under  this  section  may  be  served  by  any  person  other  than 
the  guardian.    (Code  1887,  §  2604.) 

Revisors'  Note. — This  section  Is  largely  new,  and  Is  Intended  fo 
protect  the  estates  of  wards  to  a  greater  extent  than  was  the'  case  nnder 
the  former  law.  It  is  provided  that  no  gnardlan  shall  expend  any  of 
the  corpus  of  an  estate  without  flrst  obtaining  the  consent  of  the  court 
before  which  bis  accounts  may  be  settled.  The  sectkm  prescribes  the 
procedure  necessary  to  obtain  this  consent.  In  consequence  «f  tlie 
changes  made  in  this  section,  the  latter  part  of  the  following  section  as' 
it  stood  before  the  re'tision  has  been  omitted. 

At  common  law  under  no  circumstances  were  guardians  ullowed  any 
expenditures  over  the  Income  of  their  wards  unless  leav.i?  of  court  was 
first  obtained.     1   Mln.    (4th  l^i.)   443;   2  Barton  C.  Pr.   (2d  Bd.)  706. 

A  guardian  Is  to  be  allowed  his  disbursements  on  account  of  tbe 
ward,  although  they  exceed  the  income  of  the  estate  actually  in  tbe 
guardian's  bands,  provided  they  do  not  exceed. the  Income  of  the  ward's 
whole  estate  In  the  hands  both  of  the.  guardian  ttnd  of  the  administrator 
of  the  ward's  father.     Foreman  v.  Murray,  7  Leigh  412. 

Rule  of  tbe  section  as  It  then  stoo^  applied  In  Hopper  t.  Royster, 
1  Munf.  119;  Jackson's  Heirs  v.  Jackson's  Adm'r,  1  Grat.  143;  Barton 
v.  Bow6n,  27  Grat.  849;  Cogblll  v.  Boyd,  77  Va.  455;  Sedgwick'^  Curator 
v.  Taylor,  84  Va.  823,  6  S.  B.  226. 

Merchant  furnishing'  goods  to  guardian  for  ward  is  not  bound  to  see 
that  the  expenditure  is  proper.     Broadus  v.  Rosson,  3  Leigh  12. 

The  interest  of  the  ward  requires  that  his  guardian  should  hare 
power  to  sell  his  personal  estate.  But  in  any  exercise  of  this  authority 
the  guardian  must,  at  his  peril,  act  with  proper  discretion  In  reference 
to  the  ward's  interest.  Hunter  v.  Lawrence's  Adm'r,  11  Grat.  Ill,  W 
Am.  Dec.  640.  But  see  present  section  and  revisors'  note. 
(2286) 


Digitized  by 


Google 


Ch-   216]  GTJABDUNS    AND    WARDS  §5325 

Tbe  guardian  may  be  allowed  compensation  out  of  the  principal 
of  the  T-ard's  personal  estate  for  improvements  of  ward's  real  estate 
where  they  were  plainly  beneficial  to  the  ward.  Jackson's  Heirs  v. 
Jackson's  Adm'r,  1  Orat.  143.  But  see  present  section  and  revlsora' 
note. 

Excess  of  Income  becomes  principal  for  the  ensuing  year.  Bennett 
T.  Claiborne,  23  Grat.  374;  2  Barton  C.  Pr.  (2d  Ed.)  707. 

Former  section  cited  but  not  construed,  Heas  ▼.  Hess,  108  Va.  483, 
6?  S.  E.  273.  .  >    .    . 

For  W.  Va.  decisions  on  similar  statute,  sea  Justis'  Annotations, 
chapter  82,  section  8. 

Sec.  5322.  Sale  of  personal  estate  to  pay  excess  allowed  beyond 
jncome. — ^When  any  such  disbursements  shall  be  so  allowed,  the 
court  sbaU,  if  necessary,  order  the  sale  of  such  portion  of  the  per- 
sonal estate  of  said  ward  as  may  be  necessary  to  pay  the  balance 
of  such  expenditures  over  and  above  the  income  of  his  estate.  (Code 
1887,  §  2605.) 

Revlson*  Note.^ — See  revlsors'  note  to  the  preceding  section. 

For  cases  construing  former  statutes,  see  Myers  v.  Wade,  6  Rand. 
444;  Hess  v.  Hess,  108  Va.  483,  62  S.  E.  273;  cases  cited,  1  Min. 
(4Ui  Bd.)   473. 

For  W.  Va.  decisions  on  Blmilar  ptatute,  sea  Justis'  Annotations, 
chapter  82,  section  9!  "  ' 

Sec.  6323.  When  guardian  to  pay  (Compound  interest  on  annual 
'  balances. — If  any  balance,  whether  of  profits  received  or  estimated, 
or  of  interest  oi*  principal,  be  due  by  any  guardian,  or  other  person 
acting  as  guardian,  at  the  end  of  any  year,  which  ought  to  be  in- 
vested or  loaned  out  within  a  reasonable  time  for  the  benefit  of 
the  ward,  and  the  same  remain  in  the  hands  of  such  guardian  or 
other  person,  he  shall  be  charged  with  interest  thereon  from  th( 
end  of  the  year  in  which  such  balance  arose,  and  so  on  toties  quotiei 
during  the  continuance  of  the  trust.     (Code  1887,  §  2606.) 

The  rules  of  the  statute  applied  in  Garrett  t.  Carr,  1  Rob.  196; 
Cunningham  t.  Cunningham,  4  Grat.  43;  Jennings  ▼.  Jennings,  22  Grat. 
313. 

For  W.  Va.  decisions  on  similar  statute,  sea  Justis'  Annotations, 
chapter  82,  section  10. 

Sec.  5324.  Uaj  recover  omnpomnd  intereet  for  ward. — ^Any  per- 
son acting  as  guardian  shall  have  the  right  to  demand  and  recover 
of  any  obligor  in  any  bond  or  the  maker  of  any  other  instrument  in 
writing  payable  to  him  as  guardian,  and  held  by  him  for  the  benefit 
of  his  ward,  the  principal  sum  due,  and  interest  thereon  compound- 
ed annually,  semi-annually,  or  otJierwise  periodically,  as  may  be 
stipulated  for  in  such  bond  or  writing.    (Code  1887,  §  2607.) 

Revlsors'  Note. — Formerly  this  section  applied  to  oMigors  In  bonds 
oidy,  bnt  apparently  gave  the  g:nardtan  tlie  right  to  recover  compound 
interest  where  not  stipulated  for  In  the  writing.  Die  revised  section 
embraces  bonds  and  other  Instminents  in  writing,  and  allows  compound 
interest  to  be  recovered  according  to  the  stipulation  of  the  parties. 

Sec.  6326.  Time  within  which  graurdian  allowed  to  invest  funds. 
— ^Whenever  a  guardian  shall  collect  any  principal  or  interest  be- 
longing to  his  ward,  he  shall  have  sixty  days  to  invest  or  loan  the 
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same,  and  shall  not  be  charged  with  interest  thereon  until  the  ex- 
piration of  said  time,  unless  he  shall  have  made  the  investment  or 
loan  previous  thereto,  in  which  case,  he  shall  be  charged  with  in- 
terest from  the  time  the  investment  or  loan  is  made.  (Code  1887, 
§  2608.) 

ReTlsora*  Note. — This  section  increassee  the  otaximnm.  tlnde  limit 
from  thirty  days  to  sixty  days. 

Guardians  were  formerly  allowed  six  months  Ifi  which  to  make  in- 
vestment. Hooper  v.  Royster,  1  Munf.  119;  Armstrong's  Heirs  r;  Walk- 
up,  12  Orat.  608. 

A  guardian  who  receives  the  money  of  his  wards,  and  does  not  in- 
vest It,  but  retains  it  in  his  own  hands,  is  to  be  charged  interest  thereon 
from  the  date  of  its  receipt,  and  not  from  the  end  of  the  thirty  (now 
sixty)  days  allowed  by  the  statute  to  the  guardian  for  making  invest- 
ments.    Snavely  v.  Harkrader,  29  Grat.  113. 

A  guardian  who  has  not  made  tnvestment  but  has  used  funds  for 
his  own  uEe  and  has  not  settled  his  account  is  not  to  be  allowed  com- 
pensation.    Jennings  v.  Jennings,  22  Grat.  313. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  82,  section  12.  _  , 

Sec.  5326.  Powers  of  chancery  courts  over  goardiana;  when  ihtj 
may  order  sale  of  real  estate  of  wards  for  their  maintenance  and 
education;  mode  of  proceeding. — The  circuit  and  corporation  court* 
in  chancery  may  hear  and  determine  all  matters  between  guardians 
and  their  wards,  require  settlements  of  the  guardianship  accoilnts, 
remove  any  guardian  for  neglect  or  breach  of  trust,  and  appoint 
another  in  his  stead,  and  make  any  order  for  the  custody  and  tui- 
tion of  an  infant  and  the  management,  preservation  and  investment 
of  his  estate ;  and  when  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  a  circuit  or  corporation  court,  in  chancery,  on  a  bill  filed 
for  the  purpose  by  the  guardian,  that  the  proper  maintenance  and 
education,  or  other  interests  of  an  infant,  require  that  the  proceeds 
of  his  real  estate,  beyond  the  annual  income  thereof,  should  be  ap- 
plied to  the  use  of  said  infant,  it  shall  be  lawful  for  the  court  to 
order  the  sale  of  his  real  estate,  or  such  part  thereof  as  may  be 
necessary  for  the  purpose,  and,  from  time  to  time,  make  such  de- 
crees and  orders  as  may  be  proper  to  seerure  the  due  applicatfoti  of 
the  proceeds ;  and  to  the  extent  that  the  proceeds  may  be  so  applied 
they  shall  be  deemed  personal  estate,  but  no  further.  Every  bill 
filed  under  this  section  and  the  proceedings  thereon  shall  conform 
to  the  provisions  of  chapter  two  hundred  and  seveiiteen,  so  far  as 
those  provisions  relate  to  the  sale  of  the  real  estate  of  an  infant. 
(Code  1887,  §  2609.) 

Jurisdiction. — Guardian  is  liable  in  a  court  in  thi^  State,  for  funds 
recovered  from  sale  of  real  estale  in  another  State  and  brought  Into  this 
*  State.     Rlnker  v.  Streit,  33  Grat.  663.        ' 

A  court  of  equity  has  jurisdiction .  of  all  claims  algainst  a  ward's 
estate.     Bamum  v.  Frost's  Adm'r,  17  Grat.  398. 

Tfael  general  rule  is  that  a  guardian  cannot  be  sued  as  such  out-oT  the 
Jurisdiction  In  which  he  qualified.  But  if  a  non-resident  guardian  in- 
vokes the  aid  of  a  domestic  court,  he  is  bound  by  the  decrees  made  in 
the  proceeding  instituted  by  him,  and  if  found  within  the  jurisdiction  of 
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said  court  be  may  be  proceeded  against  therein  to  enforce  such  decrees. 
Clendenning  t.  Conrad,  91  V*.  410,  21  S.  E.  818. 

A  court  of  equity  has  not  authority  under  its  general  jurisdiction 
as  guardian  of  infants  to  sell  their  real  estate  whenever  It  is  for  the 
advantage  of  the  infant  to  do  so.  Faulkner  r.  Davis,  18  Orat.  661,  98 
Am.  Dec.  698. 

Power  of  removal. — The  discretion  vested  in  the  courts  in  regard 
to  the  appointment  and  removal  of  guardians  Is  a  large  one,  and  a 
guardian  is  properly  removed  where  his  actions  savor  of  negligence  and 
of  lack  of  regard  for  tlie  best  interest  of  his  ward.  Suavely  v.  Harkrader, 
29  Grat.  112. 

Practice. — In  a  case  where  there  are  mutual  accounts,  a  reference 
to  a  commissioner  of  the  court  should  precede  the  decree.  Bland  v. 
Wyatt,  1  Hen.  &  M.  643. 

The  record  in  a  former  suit  is  admissible  evidence  to  establish  the 
amount  of  indebtedness  of  the  guardian  in  a  suit  tO' settle  his  accounts. 
Morrison's  Ex'r  v.  Householder's  Adm'r,  79  Va.  627;  Roberts  v.  Colvift, 
3  Grat.  358;   Hooper  v.  Royster,  1  Munf.  119. 

An  Infant  may  by  his  next  friend  call  the  acting  guardian  or  any 
preceding  guardian  to  account  by  a  bill  in  chancery.  But  the  bill  must 
be  in  his  own  name  by  his  next  friend.  Lemon  v.  Hansbarger,  6  Grat. 
301.     See,  also,  notes  to  section  63S1.. 

Accounts  of  gatar&iafiB. — Cases  concerning  the  settlement  of,  Tabb 
V.  Boyd,  4  Call  453;  Foreman  v.  Murray,  7  Leigh  412;  Cunningham  v. 
Cunningham,  4  Grat.  43;  Evans,  v.  Pearce,  16  Orat.  513,  78  Am.  Dec. 
636;  Lincoln's  Adm'rs  v.  Stem,  23  Grat.  816;  Barton  v.  Bowen,  27  Grat. 
849;  Smith  v.  Blackwell,  31  Grat.  291;  Dobyns  v.  Rawley.  76  Va.  537; 
Stlgler's  Ex'x  y.  Stigler,  77  Va.  163;  Peale's  Adm'r  v.  Thurmond,  Id.  753: 
Sniott's  Adm'r  v.  Howell,  78  Va.  297;  Thurston's  Adm'r  v.  Sinclair, 
79  Va.  lOl. 

Where  there  are  several  wards,  separate  accounts  should  be  kept. 
Armstrong's  Heirs  v.  Walkup,  9  Grat.  372. 

Accounts  as  guardian  should  be  kept  separate  from  those  as  execu- 
tor.    Hannah's  Adm'r  v.  Boyd,  26  Grat.  692. 

Previous  consent  of  court  is  necessary  Vhere  guardian  would  apply 
any  part  of  his  ward's  principal  to  his  education  or  support.  If  the 
ward's  expenses  for  necessaries  exceeds  his  annual  income  until  he  be- 
comes old  enough  to  render  service',  and  If  when  he  arrives  at  that  age 
his  services  are  equal  to  his  support,  the  surplus  of  the  expenditure  dur- 
ing the  former  period  ought  to  be  set  off  against  the  Income  of  his  estate 
during  the  latter  period,  until  he  arrives  at  the  age  of  twenty-one. 
Myers  ▼.  Wade,  6  Rand.  444. 

It  Is  the  duty  of  a  guardian,  whose  power  as  such  is  revoked,  to 
account  to  his  wards,  or  to  his  successor  as  guardian,  if  there  be  one, 
for  their  estate,  including  evidences  of  claims  which  may  have  come 
to  his  hands.     Sage  v.  Hammonds,  27  Orat.  661. 

Credits  allowed  guardian. — A  guardian  is  entitled  to  credit  for 
material  for  necessary  repairs  to  ward's  houses,  even  though  he  may  not 
be  able  to  designate  the  particular  houses  to  which  the  repairs  were  ap- 
plied.   Newton  v.  Poole,  12  Leigh  116. 

A  gxiardian,  although  he  has  said  he  does  not  intend  to  charge  his 
wards  board,  may  yet  charge  them  for  the  same  and  for  clothing,  al- 
though the  wards  were  required  to  work  as  children  are  required  to 
work.  Armstrong's  Heirs  v.  Walkup,  12  Grat.  608;  2  Barton  C.  Pr.  (2d 
Ed.)   708. 

It  guardian  is  the  father  he  will  not  be  allowed  tor  their  board 
unless  he  is  unable  to  provide  for  them.  Griffith  v.  Bird,  22  Grat.  73. 
Settlement  of  accounts  as  soon  as  ward  becomes  of  age,  especially 
before  he  is  in  possession  of  his  estate,  are  viewed  by  a  court  of  equity 
with  a  watchful  and  jealous  eye.  Baylor  v.  Fulkerson's  Ex'rs.  96  Va. 
266,  31  S.  E.  63.  See,  also,  Shackelford  ▼.  Newblll,  2  Pat.  &  H.  232; 
Waller  v.  Armistead's  Adm'rs,   2  Leigh  11,  21   Am.  Dec.   594. 
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Itong  and  anexpIain<Bd  acqitiescence  In  a  settlement  between  guardian 
and  ward  Is  an  effectual  bar  to  proceedinge  to  impeach  It.  Baylor  v. 
Fulkerson's  Bx'rs,  96  Va.  265,  31  S.  E.  63. 

Whetie  a  compromise  of  a  suit  to  settle  a  deceased  guardian's  ac- 
counts "has  been  ratified  by  a  decree  of  court,  and  acquie.sced  in  for 
eleven  years,  it  will  not  be  set  aside  except  upon  the  clearest  proof 
of  fraud,  misrepresentation,  concealment,  or  mutual  mistake.  Bpes  ▼. 
Williams'  Adm'r,  2  V*.  Diec.  485.  27  S,  E.  427. 

Where  a  guardian  leases  his  ward's  property  to  himself  at  a  certain 
rental,  and  settles  with  her  after  age,  such  acquiescence  on  the  ward's 
part  bars  her  from  setting  up  a  claim  for  twice  as  great  a  rental  on  the 
ground  that  the  actual  profits  were  twice  as  great.  Paxton  r.  Oame- 
well,  82  Va.  706,  1  S.  E.  92. 

Mlscondnct  of  gnardlaa. — Cases  concerning.  Walker  v.  Walker,  2 
Wash.  195;  Brown  v.  Brown's  Adm'x,  Id.  151;  Bank  of  Va.  v.  Crals, 
6  Leigh  399;  Broad  us  7.  Rosson,  3  Leigh  12;  Hunter  y.  Lawrence's 
Adm'r,  H  Orat.  Ill,  62  Am.  Dec.  6.40;  Ergenbright  v.  Ammon's  Adm'r, 
26  Grat.  490;  Crawford  v.  Shover,  29  Gxat.  69;  Suavely  v.  Harkrader, 
Id.  112;  Asberry's  Adm'r  v.  Asberry's  Adm'r,  33  Grat.  463;  Dobyns  ▼. 
Rawley,  76  Va.  537;  Burwell  v.  Burwell's  Guardian.  78  Va.  674;  Elliott's 
Adm'r  V.  Howell,  Id.  297. 

Use  of  ooipna  of  real  estate  will  In  no  case  be  ratified. — Authority 
to  apply  the  proceeds  of  the  sale  of  infant's-  real  estate  to  maintenance 
and  education  must  be  given  by  the  court  In  advance.  Whitehead  v. 
Bradley,  87  Va.  676,  13  S.  E.  195;  Rinker  v.  Streit,  33  Grat.  663; 
Gayle  v.  Hayes'  Adm'r;  79  Va.  642;  Harkrader  v.  Bonham,  88  Va.  247, 
16  S.  B.  159.     See,  also,  section  5321. 

Generally. — The  statutes  in  relation  to  the  sale  of. infant's  lands 
ate  remedial  In  their  nature,  and  should  be  construed  liberally.  Fttulkner 
T.  Davis,  18  Orat.  651,  98  Am.  Dec.  698. 

Sale  of  infant's  land  for  reinvestment,  section  5335. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  82,  section  13. 

See.  <^27.  Where  husband  and  wife  live  in  state  of  separatioii, 
court  vaaj  award  ciutody  of  minor  child  to  mother. — ^When  any 
husband  and  wife  shall  live  in  a  state  of  separation,  without  being 
divorced,  and  shall  have  a  minor  child  or  children  of  the  marriage, 
the  circuit  court  of  the  county,  or  the  circuit  or  corporation  eourt 
of  the  corporation,  in  which  such  child  or  children  may  be,  or  the 
judge  thereof  in  vacation,  mr.y,  in  the  discretion  of  such  court  or 
judge,  upon  the  petition  of  the  mother,  award  to  her  the  custody 
and  control  of  such  child  or  children  for  such  time,  under  snch 
regulations  and  restrictions,  and  with  such  provisions  and  direc- 
tions, as  the  case  may  require,  and  will  best  promote  the  welfare  of 
such  child  or  children;  and  such  court  or  judge,  in  the  enforce- 
ment of  its  orders,  may  direct  its  officer  to  take  possession  of  snch 
child  or  children  and  dispose  of  them  as  it  may  direct.    (Code  1887, 

§  2610.) 

The  father  is  the  natural  guardian  of  his  infant  children,  and  lias 
paramount  right  to  their  custody,  but  the  right  *to  the  custody  of  his 
children  is  not  like  the  right  of  property,  an  absolute  and  unconditional 
right.  In  controversies  between  parents  over  the  custody  of  their  infant 
children,  the  paramount  consideration  is  the  welfare  of  the  children, 
and  wide  discretion  rests  with  the  court  as  to  what  is  best  for  their 
welfare.     Taylor  v.  Taylor,  103  Va.  750,  50  S.  E.  273. 

The  father  is  the  legal  custodian  of  the  minor  children,  and  they 
will  not  be  taken  from  his  custody  without  the  strongest  reasons  there- 
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for;  and  this  right  is  not  affected  by  the  voluntary  separation  of  the 
partlee.     Latham  v.  Latham,  30  Grat.  307. 

As  to  custody  of  children  In  case  of  divorce,  see  section  5111. 

Sec.  6328.  Wlwre  child  in  custody  of  father,  court  may  make  or- 
der for  accees  of  mother  to  child. — Such  court,  or' judge  thereof  in 
vacation,  upon  the  petition  of  the  mother  of  such  minor  child  or 
children,  being  in  the  sole  custody  of  the  father,  or  of  any  one  hy 
his  authority,  or  of  any  guardian  of  such  child  or  children,  the  fath- 
er being  dead,  may  make  an  order  or  orders  for  the  access  of  the 
mother  to  such  minor  child  or  children,  at  such  times,  and  subject 
to  such  regulations  and  restrictions,  as  may  be  just  and  proper. 
(Code  1887,  §  2611.) 

Where  a  wife's  application  for  divorce  had  been  refused,  and  she 
was  the  chief  obstacle  in  the  way  of  a  reconciliation,  and  the  husband 
was  entitled  to  the  custody  of  the  child,  the  court  refused  to  compel  him 
to  have  the  child  at  certain  places  and  certain  times  to  gratify  the 
wishes  and  feeling^  of  the  mother.     Latham  y.  Latham,  30  Grat.  307. 

Sec  5329.  Notice  to  be  given  of  application  by  mother;  court  may 
afterwards  modify  or  annul  order. — No  such  order  or  orders,  touch- 
ing the  custody  of  such  child  or'children,  or  the  access  of  the  mother 
thereto,  shall  be  made,  except  upon  reasonable  notice  to  the  father, 
or  other  person  having  the  custody  of  such  child  or  children;  and, 
at  any  time  after  making  such  order  or  orders,  the  court  or  judge 
thereof  in  vacation,  may,  for  good  cause  shown,  vary,  modify,  or 
annul  the  same.    (Code  1887,  §  2612.) 

8«c.  6330.  Provisions  governing  said  proceedings. — The  provi- 
sions of  sections  fifty-eight  hundred  and  fifty-four,  fifty-eight  hun- 
dred and  fifty-five  and  fifty-eight  hundred  and  fifty-six,  shall  apply 
to  any  proceedings  had  or  orders  made  under  the  three  preceding 
sections.  (Code  1887,  §  2613.) 

Sec.  5331.  How  infants  may  sue. — Any  minor  entitled  to  sue  may 
do  so  by  his  next  friend.    (Code  1887,  §  2614.) 

Infant  plaintiff. — A  minor  entitled  to  bring  an  action  should  do  so 
In  his  own  name,  by  his  guardian  or  next  friend,  and  error  in  this  re- 
spect was  formerly  fatal,  even  after  the  general  verdict  for  the  plaintiff. 
Stewart  ▼.  Crabbin's  Guardian,  6  Munf.  280. 

A  guardian  Is  not  authorized  to  file  a  bill  in  his  own  name  to  obtain 
possession  ot  his  ward's  estate,  but  must  file  It  in  the  name  of  the  ward, 
by  his  next  friend.  Lemon  t.  Hansbarger,  6  Gnat.  301;  Sillings  v. 
Bumgardner,  9  Grat.  273. 

A   naan  who   is  made  a  "next  friend"  to  an   infant,   without   his 
knowledge  or  consent,  was  not  disqualified  from  being  a  witness.     Bur- 
well  v.  Corbln,  1  Rand.  131,  10  Am.  Dec.  494. 
Se«  Lile's  Notes  on  1  Min.,  p.  105. 

Infant  defendant In  a  suit  against  an  infant,  it  is  not  sufficient  to 

make  the  infant  a  party  defendant  merely  "by  his  guardian."  The  party 
defendant  must  appear  to  be  the  infant  by  his  guardian  ad  litem. 
Brown  ▼.  McRea's  Kx'rs,  4  Munf.  439.     See  section  6098. 

Generally. — Where  Christian  names  of  infants  were  omitted  it  was 
held  no  error.  Where  the  infant's  name  is  joined  with  his  mother  it  is 
snfflcient,  without  saying  that  he  sues  by  his  next  friend.  Wilson  and 
wife  T.  Smith,  22  Grat.  493. 

Cited  but  not  construed  in  Langston  v.  Bassette,  104  Va.  47,  51 
S.  E.   218. 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  82,  section  14. 

Sec.  6332.  Approval  of  compromises  on  behalf  of  infants  in  9iiits 
to  which  they  are  parties. — Tn  any  action  or  suit  wherein  an  infant, 
idiot  or  lunatic  is  a  party,  the  court  in  which  the  same  is  pending 
shall  have  the  power  to  approve  and  confirm  a  compromise  of  the 
matters  in  controversy  on  behalf  of  such  infant,  idiot  or  lunatic, 
if  said  compromise  shall  be  deemed  to  be  to  the  interest  of  the  in- 
fant, idiot  or  lunatic ;  and  any  order  or  decree  approving  and  eon- 
firming  any  such  compromise  shall  be  binding  upon  such  Infant, 
idiot  or  lunatic,  except  that  the  same  may  be  set  aside  for  fraud; 
and  any  such  infant  shall  not  be  allowed  to  attack  and  set  aside  any 
such  order  or  decree,  unless  he  shall  proceed  so  to  do  within  six 
months  after  coming  of  age.     (1908,  p.  551.) 

Sec.  5333.  To  legfalize  the  adoption  of  minor  childrea  by  adult 
persons. — A  resident  of  this  State  who  is  not  married,  or  a  husband 
and  wife  (residents  of  this  State)  jointly,  may  petition  the  circuit 
court  of  the  county,  or  the  circuit  or  corporation  court  of  the  city 
in  which  they  reside,  for  leave  to  adopt  a  minor  child  not  theirs  by 
birth,  who  is  a  resident  of  this  State,  and  for  a  change  of  the  name 
of  such  child;  but  a  written  consent  must  be  given  to  such  adop- 
tion by  the  child  if  of  the  age  of  fourteen  years  and  by  each  of  his 
or  her  living  parents  who  is  not  hopelessly  insane  or  habitually  in- 
temperate or  has  not  abandoned  such  child ;  or  if  there  are  no  such 
parents  or  if  the  parents  are  unknown  or  have  abandoned  such 
child  or  if  they  are  hopelessly  insane  or  habitually  intemperate, 
then  by  the  legal  guardian ;  or  if  there  be  no  such  guardian,  then 
by  a  discreet  and  suitable  person  appointed  by  the  court  to  act  in 
the  proceedings  as  the  next  friend  of  such  child ;  but  if  such  parents 
or  guardian  join  in  said  petition  it  shall  be  deemed  such  consent  in 
writing. 

When  the  foregoing  provisions  are  complied  with  if  the  court 
is  satisfied  of  the  ability  of  the  petitioner  to  bring  up  and  educate 
the  child  properly,  having  reference  to  the  degree  and  condition  of 
the  child's  parents  and  the  fitness  and  propriety  of  such  adoption, 
it  shall  make  an  order  setting  forth  the  facts  and  declaring  that 
from  that  date  such  child,  to  all  legal  intents  and  purposes,  is  the 
child  of  the  petitioner  and  that  its  name  is  thereby  changed. 

The  natural  parents  shall,  by  such  order,  be  divested  of  all  legal 
rights  and  obligations  in  respect  to  the  child  and  the  child  be  free 
from  all  legal  obligations  of  obedience  and  maintenance  in  respect 
to  them;  such  child  shall  be,  to  all  intents  and  purposes,  the  child 
and  heir  at  law  of  the  person  so  adopting  him  or  her,  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  obligations  of  a 
child  of  such  person  begotten  in  lawful  wedlock ;  but  on  the  decease 
of  sueh  person  and  the  subsequent  decease  of  such  adopted  child 
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without  issue  the  property  of  such  adopting  parent  still  undisposed 
of  shall  descend  to  his  or  her  next  of  kin  and  not  to  the  next  of  kin 
of  such  adopted  child.  At  any  time  after  the  order  of  the  court 
permitting  such  adoption  and  change  of  name,  the  parent  or  pa- 
rents of  such  minor  child,  or  the  child  itself,  if  twenty-one  years  of 
age,  and  if  not  twenty-one  years  of  age,  then  by  its  next  friend,  or 
the  adopting  parent  or  parents,  may  petition  the  court  which  entered 
such  order  of  adoption  to  vacate  the  same  and  terminate  the  adop- 
tion and  restore  the  former  name.  And  the  court  shall  hear  evi- 
dence for  and  against  such  petition,  and  if  from  such  evidence  it 
appears  that  a  termination  of  such  adoption  and  restoration  of  name 
is  manifestly  right  and  proper,  and  especially  if  it  be  for  the  best 
interests  of  the  child,  the  court  shall  vacate  said  order  of  adoption 
and  change  of  name,  and  thereupon  such  child  shall  be  restored  to 
the  identical  position  and  name  it  held  before  such  order  of  adop- 
tion. But  before  the  court  acts  upon  such  petition,  ten  days'  no- 
tice in  writing  shall  be  given  to  the  person  or  persons  who  had 
been  permitted  to  adopt  said  child ;  and  if  said  petition  be  filed  by 
the  next  friend  of  said  child,  or  by  its  parent  or  parents,  and  said 
child  be  over  fourteen  years  of  age,  the  court  shall  require  said 
child  to  appear  before  it  and  ascertain  its  wishes  in  the  matter, 
though  the  court  need  not  be  controlled  thereby.  And  the  court 
shall  see  that  all  the  property  rights  of  such  child,  as  well  as  of  the 
person  or  persons  adopting  it,  are  protected,  and  may  make  .such 
order  as  may  be  proper  in  the  premises  so  that  no  injustice  may 
be  done     ;i893-4,  p.  75;  1910,  p.  466.) 

RevisorS'  Note. — ^ITnder  tills  section  as  revised,  all  of  the  parties 
mast  be  residents  of  this  State.  Provision  Is  made  for  annulling  the  . 
adoption  BY  THE  ADOI'TING  PARENT  OR  PARENTS,  as  weU  as  In 
the  other  cases  mentioned  In  the  act.  On  the  petition  the  court  Is  to 
haar  evldmce  both  for  and  a«;alnst  the  same,  "and  If  from  such  evldenoe 
it  appears  that  a  termination  of  such  adoption  and  restoration  of  name 
is  manlfestiT'  risbt  and  proper,  and  especially  if  It  be  for  the  best  ln> 
terests  of  (be  child,  the  court  shall  vacate  said  order  of  adoption,"  etc. 

As  to  the  effect  of  this  section  upon  section  5242,  concerning  preter- 
mitted children,  and  upon  section  6259,  concerning  probate  of  will,  see 
Bell  V.  Jones  (Corporation  Court  of  Lynchburg),  9  Va.  Law  Reg.  1070. 

A  decree  construing  a  will  to  be  valid  is  not  in  favor  of  an  infant 
adopted  son  of  testatrix,  who  would,  if  the  will  was  Invalid,  take  the 
whole  estate,  and  failure  to  appoint  a  guardian  ad  litem  in  such  case 
is  a  reversible  error.     Langston  v.  Bassette,   104  Va.  47,  51   S.  E.   218. 

Under  Act  1901-2,  p.  12S,  section  8,  the  Children's  HOme  Society 
of  Virginia  is  declared  to  be  the  legal  guardian  of  all  children  com- 
mitted to  its  care,  and  as  such  may  give  its  consent  to  adoption.  No 
other  consent  Is  necesary. 

A  parent  may  transfer  to  another  the  custody  of  his  child,  and  the 
court  will  not  declare  that  custody  an  illegal  restraint,  which  is  held 
under  fair  agreement,  and  Is  not  injurious  to  the  child.  Coffee  v. 
Black,  82  Va.  567. 

See  note  on  Adoption,  39  Am.  St.  Rep.  210. 

For  note  upon  inheritance  by  and  through  adopted  children*  see 
18  Va.  L.  Reg.  716. 

See  Gregory's  Forms  Nos.  247,  391,   668. 
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TITLE  49. 

Leasiiig  and  Selling  Lands  of  Persons  Under  Disabilities. 


CHAPTER  217. 


Leneilng  the  IiMids  of  Infants  or  Insane  Persons,  and  the  Sale  of  ThHr 
Lands  or  Those  Held  for  the  Benefit  of  Others. 


Sec. 
5334. 


6335. 


6336. 

6337. 

6338. 

6339. 
5340. 


How  leases  on  behalf  of  per- 
sons under  disability  may  be 
made. 

By  whom  bill  may  be  filed 
for  sale  of  lands  of  such 
persons,  or  lands  held  in 
trust;  what  to  state;  how 
verified ;  who  to  be  made  de- 
fendants. 

To  prevent  the  abatement  of 
suits  brought  under  the  pre- 
ceding section,  and  to  revive 
those  which  have  abated. 
Ouardian  ad  litem  to  be  ap- 
pointed. 

To  validate  sales  of  certain 
Infants'  lands. 

How  depositions  to  be  taken. 
When  and  for  what  decree 
for  sale,  lease,  encumbrauce 
or  exchange  may  be  made; 
court  to  ascertain  value  be- 
fore encumbrance  is  made 
and  secure  excess  to  trustee; 
rents  and  profits  to  be  first 
applied. 


Sec 

6341. 

6342. 


Who  not  to  be  a  purchaser, 
nor  interested  with  lessee. 

How  proceeds  of  sale  or  in- 
come to  be  secured  and  ap- 
plied; when  same  may  ^ 
paid  over. 

6343.  To  authorize  courts  to  pay 
money  to  infants  entitled 
thereto  or  to  their  parents, 
in  certain  cases,  without  ths 
intervention  of  a  guardian. 

6344.  Wife  of  insane  or  Infant 
husband  may  convey  her 
own  estate  or  release  her 
dower  in  lands  so  sold. 

5346.  Same  right  in  proceeds  of 
sale  to  be  secured  to  her  or 
compensation  made. 

5346.  How  right  of  dower  ot  in- 
sane wife  and  curtesy  ot  in- 
sane husband  may  be 
passed;  same  rights  in  par- 
chase  money  to  be  secured 
to  her  or  to  him,  or  com- 
pensation made. 

5347.  What  proceeds  of  sale  to  paai 

as  real  estate. 

Sec.  5334  How  leases  on  beihalf  of  persons  under  disability  may 
be  made. — Where  an  infant  or  insane  person  is  entitled  to  or  bound 
to  renew  any  lease,  any  person  on  behalf  of  such  infant  or  insane 
person,  or  any  person  interested,  may  apply  by  petition  or  motion  in 
a  summary  way  to  the  circuit  court  of  the  county  or  circuit  or  cor- . 
poration  court  of  the  corporation  in  which  the  land  leased,  or  some 
part  thereof,  may  lie,  and  by  the  order  of  the  said  court  any  person 
appointed  by  it  may,  from  time  to  time,  surrender  or  accept  a  sur- 
render of  such  lease,  or  take  or  make  a  new  lease  of  the  same  prem- 
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ises  for  such  term  and  with  such  provisions  as  the  court  shell  direct. 
Such  reasonable  sums  as  may  be  incurred  to  renew  any  such  lease 
-^all,  with  interest  thereon,  be  paid  out  of  the  "profits  of  the  lease- 
hold premises,  and  be  a  charge  thereon  till  such  payment.  (Code 
1887,  §  2615;  1899-00,  p.  770.) 

ReviBors*  Note. — ^The  words  "on  behalf  of  such  infant  or  insane 
person,"  found  in  lines  two  and  three  of  the  text,  are  used  in  lien  of 
"on  hlsT'own  or  her  behalf."  A  reference  to  this  section  in  the  Code  of 
1840,  chapter  128,  section  1,  p.  535,  makes  it  clear  that  this  is  what 
was  meant. 

By  the  amendment  of  1899-00,  p.  770  this  section  of  the  Code  of 
1887  was  changed  so  as  to  eliminate  married  women.  For  other  legisla- 
tion as  to  the  property  rights  ot  married  women,  see  6  Va.  Law  Reg. 
52,  and  chapter  207  of  the  Code. 

The  statutes  of  this  State  recognize  the  inTiolabllity  of  trust  estates 
from  lease  or  sale  unless  the  interests  of  the  cestuis  que  trustent  will  be 
promoted  thereby,  and  unless  "the  rights  of  no  person  will  be  violated." 
Schroeder  v.  Woodward,  116  Va.  506,  82  S.  E.  192. 

As  to  section  generally,  see  Barton,  C.  Pr.  (2d  Ed.)  687;  1  Min. 
(4th  Ed.)  769;  4  Min.  (3d  Ed.)  1369. 

Discussed,  10  Va.  Law  J.  7,  129. 

Sec.  5336.  By  whom  bill  may  be  filed  for  sale  of  lands  of  such  per- 
sons, or  lands  held  in  trust;  what  to  state;  how  verified;  who  to  be 
made  defendants. — If  the  guardian  of  any  infant,  or  the  committee 
of  any  insane  person,  or  the  trustee  or  trustees  of  any  estate,  wheth- 
er he  or  they  be  interested  with  others  or  not,  think  that  the  interest 
of  the  infant,  insane  person,  or  of  those  for  whom  the  estate  is  held 
will  be  promoted  by  a  sale  of  his  or  their  estate,  in  whole  or  in 
part;  or 

By  an  exchange  of  his  or  their  real  estate  for  other  real  estate; 
or 

By  encumbering  such  real  estate  for  the  purpose  of  borrowing 
money  to  be  used  to  erect  buildings  or  other  improvements  on  the 
same;  or 

If  such  guardian,  committee,  trustee  or  trustees,  person  .or  per- 
sons interested  in  any  estate  in  trust,  think  that  the  interest  of 
such  infant,  insane  person,  or  persons  for  whom  such  estate  is  held 
will  be  promoted  by  the  sale  of  the  timber,  coal,  oil,  gas,  and  min- 
erals on  or  in  his  real  estate ;  or 

By  a  lease  of  such  real  estate,  or  any  part  thereof,  for  a  term  of 
years ;  or 

By  a  lease  of  the  coal,  oil,  gas  and  minerals  thereof,  or  of  any  or 
either  of  them. 

Such  guardian,  committee,  trustee  or  trustees,  or  beneficiary  or 
beneficiaries,  whether  the  estate  of  the  infant,  insane  person,  or  of 
any  of  the  persons  interested,  be  absolute  or  limited,  and  whether 
there  be  or  be^  not  limited  thereon  any  other  estate,  vested  or  con- 
tingent, and  -Whether  the  guardian,  committee,  trustee  or  trustees, 
or  the  infanif  or  insane  person,  or  any  of  the  persons  interested,  re- 
side in  this!  State  or  not,  may,  for  the  purpose  of  obtaining  such 
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sale,  exchange,  or  encumbrance,  or  making  such  lease,  file  a  bill  in 
equity  in  the  circuit  court  of  the  county  or  the  circuit  or  corporation 
court  of  the  corporation  in  which  the  estate  proposed  to  be  sold,  ex- 
changed, encumbered,  or  leased,  or  some  part  thereof,  may  be,  stat- 
ing plainly  all  the  estate,  real  or  personal,  belonging  to  such  infant 
or  insane  person,  or  so  held  in  trust,  and  all  the  facts  calculated  to 
show  the  propriety  of  the  sale,  exchange,  encumbrance,  or  lease. 

The  bill  shall  be  verified  by  the  oath  of  the  plaintiff,  and  the  in- 
fant or  insane  person,  or  the  beneficiary  or  beneficiaries  in  such  trusti 
and  the  trustee  or  trustees  (when  not  plaintiff  or  plaintiffs),  and 
all  others  interested,  shall  be  made  defendants ;  and  also,  where  there 
are  one  or  more  infant  or  insane  defendants,  all  those  who  would 
be  their  heirs  or  distributees  if  all  of  such  infant  or  insane  defend- 
ants were  dead.  (Code  1887,  §  2616;  1887-8,  pp.  239,  503;  1901-2, 
p.  594;  1902-3-4,  p.  842.) 

Bevisors'  Note. — The  phraseology  of  this  section  has  been  consider- 
abl};  changed  with  no  Intention  to  change  the  sense.  The  change  In  the 
language  of  the  last  paragraph  Is  to  settle  a  disputed  Interpretation 
thereof.  See  11  Va.  L.  Reg.  57,  223,  and  247.  It  would  seem  that  the 
Infant  should  have  some  adult  next  of  kin  to  represent  his  interest. 

Statute  Remedial — Substantial  compliance  with  prooedure. — ^Tbis 
section  is  highly  remedial,  and  must  receive  a  liberal  construction  to  en- 
hance the  remedy.  Rhea  t.  Shields,  103  Va.  309,  10  Va.  Law  Reg.  786, 
,  49  S.  E.  70;  Faulkner  v.  Davis,  18  Grat.  651,  98  Am.  Dec.  698;  Vaughan 
V.  Jones,  23  Grat.  456;  Garland  v.  Loving,  1  Rand.  396;  4  Min.  (3d  Ed.) 
1367;   Barton,  C.  Pr.   (2d.  Ed.)   689. 

The  rule  requiring  liberal  construction  of  statutes  for  the  sale  of 
lands  of  persons  under  disability,  has  reference  rather  to  subjects  to  be 
sold  than  to  the  procedure.  The  statutes  as  to  procedure  must  be  sob- 
stantially  compiled  with.  Coleman  v.  Va.  Stave  Co.,  112  Va.  61,  70 
S.  E.  545. 

If  a  suit  for  the  sale  of  lands  of  an  insane  person  be  brought  under 
this  section  then  the  requirements  of  the  other  sections  of  this  chapter 
must  be  substantially  complied  with.  Wheeler  v.  Thomas,  116  Va. 
259,  81  S.  E.  61. 

This  chapter  is  not  substantially  complied  with  when  it  is  not 
averred*  what  other  lands  the  Infants  own  and  no  proof  is  adduced  as  to 
the  propriety  of  sale.  Ex  parte  affidavits  are  no  evidence  as  to  the 
propriety  of  sale.     Coleman  v.  Va.  Stave  Co.,  112  Va.  61,  70  S.  E    645. 

This  chapter  corresponds  to  chapter  117  of  the  Code  of  1887,  and  It 
was  held  under  that  chapter  that  if  its  provisions  were  not  substantially 
complied  with,  a  decree  directing  the  sale  of  the  Infants'  lands  was 
utterly  void  and  of  no  effect.  Furthermore,  that  section  3425  of  the  Code 
of  1887  (corresponding  to  section  6306  of  t.his  Code)  gave  no  protec- 
tion to  a  purchaser  who  had  bought  land  undent  a  void  decree,  althougn 
the  sale  was  made  more  than  six  months  from  ^he  date  of  the  decree. 
Brenham  v.  Smith,  120  Va.  30,  90  S.  E.  657.  Fo*  a  material  change  in 
section  6306  made  by  the  present  revision,  see  that^e^tion  and  revisors' 
note.  ^ 

For  case  conforming  with  the  requirements  X  ^^^  statute,  see 
Palmer  v.  Garland's  Committee,  81  Va.  444.  For  cV'""'*^^''*®^  Justi- 
fying private  sales,  see  Id.,  and  Hess  v.  Rader,  26  Grt*^-   '^*^- 

For  de--ee  rendered  upon  "a  substantial,  if  not  a  llot""*''  compliance 
with  the  statute,"  see  Payne  v.  Morrlss,  1  Va.  Dec  665   5  s«  ^-  ^**- 

For  proceedings  irregular  under  this  section  see  RrA*^i  '^-  Putney. 
90  Va.  447,  18  S.  E.  883.  V. 

Jurisdiction  of  equity  courts. — ^The  doctrine  In  th««  ptate  is  weU 
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settled  that  courts  of  equity  have  no  Inherent  power,  as  guardians  of 
infants,  to  sell  their  real  estate  for  the  purpose  of  reinvestment:  the 
obTious  purpose  of  the  statute  under  which  these  proceedings  are  bad. 
Is  to  Invest  those  courts  with  that  jurisdiction  in  respect  to  estates  of 
all  persons  under  disability.  Rhea  v.  Shields,  103  Va.  305,  49  S.  E. 
70.  10  Va.  Law  Reg.  793,  note.  They  have  no  general  authority.  Cole- 
man V.  Va.  Stave  Co.,  112  Va.  61,  70  S.  E.  545;  see,  also,  Faulkner  v. 
Davis,  18  Orat.  651,  98  Am.  Dec.  698;  Pierce's  Adm'r  v.  Trigg's  Heirs, 
10  Lei«h  406;  4  Mln.  (3d  Ed.)  1364;  Barton.  C.  Pr.  (2d  Ed.)  589. 
For  history  of  the  statute  giving  this  jurisdiction  to  the  courts  of  equity, 
see  Faulkner  v.  Davis,  18  Grat.  664  et  seq..  98  Am.  Dec.  698. 

Under  this  section,  where  the  court  acquires  jurisdiction  both  of  the 
parties  and  of  the  subject  matter  of  litigation,  its  decree,  although  er- 
roneous, is  conclusive  until  reversed  or  set  aside.  Rhea  v.  Shields,  103 
Va.  365.  10  Va.  Law  Reg.  786,  793,  and  note,  49  8.  E.  70. 

Parties.— In  case  of  sale  of  ward's  re.ul  ostate,  the  bill  must  be  filed 
by  the  guardian,  and  cannot  be  filed  by  the  wards  through  their  next 
friend.     Snavely  v.  Harkraker,  29  Grat.   129. 

When  a  father  and  mother  hold  lands  in  trust  for  their  Infant 
cblldren,  a  bill  filed  against  the  infants  in  the  names  of  the  father  and 
mother  in  their  own  right,  and  as  trustees  for  such  Infants,  is  sufficient 
compliance  with  the  statute  as  to  parties.  Lancaster  v.  Barton,  92  Va. 
615,  24  S.  E.  251. 

The  fact  that  the  infants  were  plaintiffs  with  their  mother  instead 
of  being  made  defendants  is  no  objection  to  the  proceeding  in  the  suit 
for  a  sale  of  the  land.     Quesenberry  v.   Barbour,   31   Grat.   491. 

A  suit  under  this  section  cannot  be  brought  by  the  next  friend 
of  an  Insane  person,  but  must  be  brought  by  his  committee.  Wheeler  v. 
Thomas,  116  Va.  259,  81  S.  B.  61. 

A  guardian  may  file  a  bill  for  the  sale  of  the  real  estate  of  his 
infant  children,  held  by  himself  for  life  and  by  his  children  In  remainder. 
Cooper  ▼.  Hepburn,  16  Grat.  651.  See,  also.  Barton,  C.  Pr.  (2d  Ed.)  589. 
As  to  representation  of  parties,  see,  also,  Faulkner  v.  Davis,  18  Grat. 
651,  footnote,  Va.  Rep.  Anno.;  98  Am.  Dec.  698;  also  2  Min.  (4tb  Ed.) 
238;  also  Cooper  v.  Hepburn,  15  Grat.  551;  4  Min.   (3d  Ed.)   1369. 

neadings. — The  sale  of  infant's  lands  must  be  made  in  a  suit 
brought  under  this  section,  and  not  in  a  suit  brought  to  remove  guardian 
and  other  purposes.     Snavely  v.  Harkrader,  29  Grat.  112. 

As  to  effect  of  failure  to  aver  suit  brought  as  guardian,  see  Cooper  v. 
Hepburn,  15  Grat.  661;  Zirkle  v.  McCue,  26  Grat.  617,  526. 

Where  a  female  infant  defendant  has  answered  by  her  guardian  ad 
litem  and  in  proper  person,  failure  to  proceed  against  her  in  her  own 
proper  person  after  her  majority,  or  against  her  husband  as  codefendant 
after  her  marriage,  will  not  necessarily  be  error.  Lancaster  v.  Barton, 
92  Va.  615,  24  S.  E.  251.     See  section  6336. 

Aifldavlt. — The  better  practice  is  for  the  certificate  to  show  on  its 
face  that  the  bill  was  sworn  to  'by  the  plaintiffs;  but  where  the  affidavit 
to  the  bill  merely  recited  "sworn  to  before  me,"  and  it  was  proved  by 
evidence  aliunde  that  the  bill  was  signed  by  the  plaintiffs  and  duly 
sworn  to  by  each  before  the  officer  making  his  certificate,  that  was  a 
auffleient  compliance  with  the  statute.  Lancaster  v.  Barton,  92  Va.  615, 
24  8.  E.  261. 

The  bill  may  be  sworn  to  any  time  before  the  sale  of  the  land  is 
ordered.     Durrett  v.  Davis,  24  Grat.  302. 

The  decree  recites  that  cause  was  heard  upon  answer  of  guardian  ad 
litem.  It  will  be  presumed  to  have  been  sworn  to.  Durrett  v.  Davis,  24 
Grat.  302. 

Propriety  of  making  sale. — The  inquiry  is  ( 1 )  whether  the  sale  is  for 
the  benefit  of  the  infants;  (2)  whether  the  right  of  other  parties  will  be 
violated;  (3)  whether  the  sale  is  prohibited  by  the  will  or  other  In- 
stniment  creating  the  estate  in  the  infants.  Garland  v.  Loving,  1  Rand. 
4O0;  Talley  v.  Starke's  Adm'x,- 6  Grat.  339;  Faulkner  v.  Davis,  18  Grat. 
661,  98  Am.  Dec.  698;  Palmer  v.  Garland's  Committee,  81  Va.  444;  Lan- 
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caster  v.  Barton,  92  Va.   616,  24  S.  E.  251;    4  Min.   (3d  Ed.)    1367;  2 
Mln.  (4th  Ed.)  422. 

In  suit  brought  under  this  statute,  a  conditional  sale  made  before 
the  suit  was  brought  may  be  approved  and  confirmed  by  the  court,  as 
well  as  a  sale  directed,  but  in  either  case  it  must  be  clearly  shown  as  a 
condition  precedent  to  such  conarmation  or  order  of  sale  Independently 
of  any  admissions  in  the  answers  that  the  Interests  of  the  Infants,  etc., 
will   be   promoted   thereby.     Smith   v.   White.   107   Va.   616,    59    S.   B.  480. 

The  propriety  of  making  a  sale  under  this  section  cannot  be  deter- 
mined by  ex  parte  afRdavIts.  Smith  t.  White,  107  Va.  616,  59  S.  E. 
480. 

The  commissioner;  his  report, — ^The  report  of  the  commissioner,  lo 
whom  a  case  has  been  referred  to  take  evidence  and  report  upon  the 
propriety  of  a  sale  of  infant's  land,  is  not  one  which  section  6186  re- 
quires to  lie  ten  days  before  being  acted  upon.  Lancaster  v.  Barton, 
92  Va.  615,  24  S.  E.  251. 

Same  person  may  act  as  commissioner  to  take  accounts  in  suit  and 
as  guardian  ad  litem  of  the  infant.     Durrett  v.  Davis,  24  Orat.  302. 

Right  to  show  cause  against  decree — The  right  of  an  Infant  to  show 
cause  against  a  decree  which  affects  his  Interests  after  he  arrives  at  age 
must  be  limited  to  causes  existing  at  the  rendition  of  the  decree,  and 
not  such  as  arose  afterwards.  Lancaster  v.  Barton,  92  Va.  623,  24  S.  E. 
251;  Walker's  Ex'r  v.  Page,  21  Grat.  636;  Durrett  v.  Davis,  24  Grat 
302;  ZIrkle  v.  McCue,  26  Grat.  517. 

Estoppel  of  infant.— Where  the  name  of  an  infant  defendant  was 
signed  to  the  answer  in  her  absence  by  her  mother,  and  was  never 
sworn  to  by  said  Infant  defendant,  but  she  knew  of  the  suit,  and  became 
of  age  six  months  after  suit  was  brought  and  sixteen  months  before 
the  sale,  and  made  no  objection  thereto,  she  is  estopped  from  objecting 
to  the  sale  as  against  bona  fide  purchasers.  Lancaster  v.  Barton,  92 
Va.  626,  24  S.  E.  261.  See,  also.  Cooper  v.  HepbtTrn,  16  Grat.  551; 
Barton,  C.  Pr.   (2d  Ed.)   690. 

Although  proceedings  Instituted  under  this  section  are  Irregular, 
yet  where  the  minors,  after  reaching  majority,  file  amended  pleadings 
requesting  the  sale  of  the  property,  they  are  equitably  estopped  from  ob- 
jecting to  the  validity  of  the  sale.  Rhea  v.  Shields,  103  Va.  305,  49  S.  E. 
70,   10  Va.  Law  Reg.  786,  793  and  note. 

Bona  flde  purchasers  protected  by  section  6S06. — Section  6306,  In 
regard  to  judicial  sales  applies  to  sales  of  lands  of  infants  made  in  suits 
brought  under  this  section.  Lancaster  v.  Barton,  92  Va.  615,  626,  24 
S.  E.  261;  Cooper  v.  Hepburn,  15  Grat.  661;  Dixon  ▼.  McCue's  Adm'x, 
21  Grat.  373,  380;  Quesenberry  v.  Barbour,  31  Grat.  491,  500;  Garland 
V.  Pamplln,  32  Grat.  305,  320;  also  note  on  Judicial  Sales,  Walker's 
Ex'r  V.  Page,  21  Orat.  636.  Va.  Rep.  Anno.  As  to  purchasers  under 
void  decrees,  see  note  of  Brenham  v.  Smith,  found  In  the  first  subdivision 
of  these  notes.  The  present  revision  makes  an  important  change  in 
section  6306,  as  to  which  see  that  section  and  revisors'  note. 

What  Interest  may  be  sold. — Under  the  act  of  1862-63,  p.  49  (from 
which  this  section  in  main  was  taken),  and  the  previous  acts,  courts 
of  equity  had  authority  to  sell  the  land  in  which  infants  had  an  interest, 
whether  in  possession  or  remainder,  vested  or  contingent,  If  the  proper 
parties  could  be  brought  before  the  courts.  Faulkner  v.  Davis,  18  Grat. 
651,  98  Am.  Dec.  698. 

Construction  of  will  not  necessary. — This  section  does  not  require 
as  a  prerequisite  that  the  will  under  which  the  lands  are  held  shall  be 
construed  before  a  sale  Is  ordered.  Lancaster  v.  Barton,  92  Va.  616, 
24  S.  E.  261. 

Notwithstanding  the  direction  of  testator  In  his  will  that  he  wishes 
his  property  to  be  kept  together  till  his  youngest  child  becomes  of  age, 
a  court  of  equity  may  under  this  section  direct  a  sale  of  the  real  estate, 
if  it  is  for  the  benefit  of  the  Infant  children  and  those  who  are  of  age 
consent.  Talley  v.  Starke's  Adm'x,  6  Grat.  340;  Faulkner  v.  Davis.  18 
Grat.  672,  98  Am.  Dec.  698.  See  Barton,  C.  Pr.  (2d  Ed.)  689.  690. 
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Tmstee  Incompetent — Court  may  execute  trust.— Wbere  the  trustee, 
in  conseqnence  of  his  Intemperate  habits,  or  (or  other  reasons,  is  in- 
competent to  execute  the  trust,  it  is  eminently  proper  for  the  court  to  do 
so  through  its  commissioner.  Payne  t.  Morriss,  1  Va.  Dec.  666,  5  S.  E. 
6S8;  Faulkner  v.  Davis,  18  Grat.  651,  98  Am.  Dec.  698. 

GenenUly. — Neither  this  section  nor  any  section  of  this  chapter 
authorizes  the  sale  of  Infant's  real  estate,  or  any  part  of  It,  for  his 
maintenance  and  education.  Rinker  t.  Strelt,  33  Grat.  663,  667.  For 
inch  authorization,  see  section  5326. 

In  a  suit  in  equity,  brought  under  this  section  for  the  sale  of  lands 
of  persons  under  disability,  it  is  the  practice  to  sell  or  exchange  the  ab- 
solute estate,  in  place  of  which  the  proceeds  of  sale,  or  the  subject  in 
which  they  are  Invested,  or  for  which  the  property  is  exchanegd,  are 
held  upon  the  same  trusts  and  subject  to  the  same  limitations  as  the  ori- 
ginal. Rhea  v.  Shields,  103  Va.  305,  49  S.  B.  70,  10  Va.  Law  Reg. 
793,  note. 

Infants  cannot  consent  to  a  sale  of  land,  and  the  guardian  cannot  con- 
sent for  them.     Dalngerfield  v.  Smith,  83  Va.  81,  1  S.  E.  609. 

For  a  case  to  sell  Infant's  land  and  commute  a  widow's  dower  which 
could  not  be  sustained  under  sections  2436a  of  Pollard's  Code  (1904), 
S326  of  this  Code  or  this  section,  see  Coleman  v.  Va.  Stave  Co.,  112  Va.  61. 
70  S.  E.  545. 

On  the  subject  of  6ale  of  lands  of  persons  under  disability,  see 
Barton,  C.  Pr.  (2d  Ed.)  pp.  687,  691;  4  Min.  (3d  Ed.)  1364-1368;  Lile's 
Notes  to  1  Min.  98. 

As  to  sale  of  estate  of  a  married  woman,  who  is  an  Infant,  see 
section   6137. 

As  to  sale  of  contingent  and  other  estates,  see  section  5161. 

As  to  sale  tor  partition,  see  section  5281. 

As  to  sale  for  maintenance,  see  section  5326. 

As  to  sale  of  lunatic's  lands,  see  sections  1055,  5344. 

As  to  sale  of  infant's  homestead,  see  section  6542. 

For  monographic  note  on  Infants,  see  Caperton  v.  Gregory,  11  Grat. 
505,  Va.  Rep.  Ann. 

See  notes  to  preceding  section. 

Cited  but  not  construed  in  Richardson  v.  Jones,  106  Va.  540,  56 
S.  E.  343. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  83,  section  2. 

See  Gregory's  Forms,  Nos.  144,  145,  203,  204,  205,  336. 

8ec.  5336.  To  prevent  the  abatement  of  suits  brought  under  tb 
preceding  section,  and  to  revive  those  which  have  abated. — No  suit 
heretofore  or  hereafter  instituted  under  the  preceding  section  shall 
abate  by  reason  of  the  death  of  the  infant,  insane  person,  or  other 
persons  beneficially  interested,  after  a  lease,  sale,  or  encumbrance 
has  been  made  in  pursuance  of  a  decree  in  such  suit,  but  the  same 
shall  be  continued  in  the  name  of  the  original  plaintiff  until  final 
decree,  the  court  causing  such  new  parties  to  be  made  as  may  ap- 
pear necessary  or  proper  by  reason  of  the  death  of  such  decedent. 

Any  suit  heretofore  instituted  under  the  preceding  section  which 
has  abated  by  the  death  or  marriage  of  the  ward,  may  be  revived  by 
motion  before  the  court  in  which  the  said  suit  was  pending  at  the 
time  of  the  abatement,  or  before  the  judge  of  said  court  in  vaca- 
tion, upon  reasonable  notice  to  all  parties  interested.  The  said  mo- 
tion may  be  made  by  any  person  who  was  a  party  to  the  said  suit, 
or  the  purchaser,  lessee  or  mortgagee  of  any  estate  sold,  leased  or 
encumbered  under  decrees  in  such  suit  prior  to  said  abatement,  and 
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when  made  by  a  woman  who  marries  while  a  minor  and  who  is  a 
minor  at  the  time  of  said  motion  the  said  motion  shall  be  made  by  her 
next  friend.  And  if  the  said  court  or  judge  thereof  in  vacation  think 
it  proper  that  said  suit  should  be  revived,  an  order  shall  be  entered 
reviving  the  same,  and  the  said  cause  shall  proceed  in  the  name  of 
the  original  plaintiff  until  final  decree  as  if  said  death  or  marriage 
had  not  taken  place. 

Nothing  contained  in  this  section  shall  be  construed  to  authorize  a 
decree  for  the  sale,  lease  or  encumbrance  of  such  estate  to  be  en- 
tered, or  a  sale  of  such  estate  made,  after  the  death  of  an  infant 
or  insane  person  in  whose  interest  the  suit  was  brought.  (1891-2, 
p.  551.) 

Revlsors'  Not^. — ^Thls  section  now  applies  to  all  salts  under  sectton 
5335,  and  is  not  restricted  as  formerly  to  snltcr  by  guardians  and 
by  them  only  where  the  suit  was  for  A  ^AliE.  Marriage  does  not  now 
abate  a  suit  (section  6166),  hence  as  to  FUTUKE  abatements  tills  pro- 
vision t^pearing  in  the  act  has  been  omitted;  but  it  Iiaa  not  l>een  elim- 
inated as  to  past  abatements,  because  some  of  the  courts  may  have 
directed  such  abat«n«it. 

Sec.  5337.  Guardian  ad  litem  to  be  appointed. — To  every  infant 
or  insane  defendant  there  shall  be  appointed  a  guardian  ad  litem, 
who,  as  well  as  the  infant  (if  over  fourteen  years  of  age),  shall 
answer  the  bill  on  oath  in  proper  person.  But  if  such  infant  over 
fourteen  years  of  age  shall  be  beyond  the  limits  of  the  Common- 
wealth, or  is  insane  or  confined  in  any  reformatory  or  prison,  no 
answer  shall  be  required  from  him  in  proper  person.  (Code  1887, 
§  2618;  1904,  p.  117.) 

A  guardian  ad  litem  (or  the  infants  may  be  appointed  at  rules. 
Talley  V.  Starke's  Adm'x,    6    Qrat.    339. 

The  failure  of  guardian  ad  litem  to  file  answer  Is  ground  for  set- 
ting aside  decree  for  sale  of  Infants'  land.  Bwlng's  Adm'r  v.  Fer- 
guson's  Adm'r,    33    Grat.    648. 

See  Lancaster  v.  Barton,  92  Va.  615,  24  S.  E.  261,  cited  in  notes  to 
section  5336,  under  "Pleadings." 

Where  infant  is  over  fourteen,  three  answers  are  necessary.  (1) 
The  Infant's,  (2)  guardian's,  and  (3)  the  infant's  by  guardian,  under  the 
general  rules  of  chancery  practice. 

Discussed,  10  Va.  Law  J.  129.    See  notes  to  section  5336. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  83,  section  3. 

See  Gregory's  Forms  Nos.   145,  204,  206,  336. 

Sec.  5338.  To  validate  sales  of  certain  infants'  lands. — No  deed 
acquired  by  a  bona  fide  purchaser  under  a  suit  brought  prior  to 
February  third,  nineteen  hundred,  for  the  sale  of  any  interest  in 
real  estate  owned  by  an  infant  under  fourteen  years  of  age,  shall 
be  deemed  invalid  because  the  guardian  ad  litem  failed  to  file  both 
an  answer  in  proper  person  and  an  answer  for  the  infant  by  his 
guardian  ad  litem,  if  it  appears  that  a  guardian  ad  litem  for  such 
infant  was  duly  appointed,  and  that  he  filed  either  of  said  answers, 
and  that  the  interests  of  the  infant  in  other  respects  were  fully 
protected  by  his  guardian  ad  litem,  and  the  proceedings  were 
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*  and  honestly  conducted  without  suspicion  of  any  attempt  to 
W^  or  defraud  such  infant.    (1899-00,  p.  275.) 

Reriaon'  Note. — See,  also  Acts  1918,  chapter  241,  p.  424. 

Sec.  6339.  How  depositions  to  be  taken. — No  deposition  shall  be 
read  in  any  suit  against  any  infant  or  insane  party,  whether 
brought  under  this  chapter  or  not,  unless  it  be  taken  in  the  presence 
of  the  guardian  ad  litem,  or  upon  interrogatories  agreed  on  by 
him.    (Code  1887,  §  2619.) 

ReTlson'  Note. — Sections  24S5  and  2619  of  the  Code  of  1887  are 
Identical  in  language,  and  were  construed  in  Moore  t.  Triplett,  2  Va. 
Bee  238,  2S  Sl  £.  69.  The  present  Code  omits  and  repeals  the  fiwtaier 
section  and  enlai^ges  the  meaning  of  the  latter  so  as  to  make  it  applicable 
to  ALL  suits  against  infant  or  insane  parties,  WHKTHBR  BHOUGHT 
I'NDER  TmS  CHAPTER  OR  NOT.  This  is  a  decided  change  in  the  law, 
Imt  the  revisors  deemed  It  advisable 

Prior  to  the  present  revision  it  was  held  that  this  section  did  not 
apply  to  ordinary  salts  where  infants  are  parties.  Moore  v.  Triplett,  2 
Va.  Dec.  238,  23  S.  E.  69. 

This  -section  not  complied  with  in  Brown  v.  Putney,  90  Va.  454, 
18  S.  E.   883. 

See  notes  to  Section   5335. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  $3,  section  4. 

See.  6340.   When  and  for  what  decree  for  sale,  lease,  encombranoe 
or  exchange  may  be  made ;  court  to  ascertain  value  before  encnm- 
Dnace  is  made  and  secure  excess  to  trustee ;  rents  and  profits  to  be 
7^  applied. — If  it  be  clearly  shown,  independently  of  any  admis- 
sions in  the  answers,  that  the  interests  of  the  infant,  insane  person, 
<"  beneficiaries  in  the  trust,  as  the  case  may  be,  will  be  promoted, 
"fd  the  court  is  of  opinion  that  the  rights  of  no  person  will  be 
'''Orated  thereby,  it  may  decree  a  sale  of  said  estate,  or  of  any 
f^^  thereof;  or,  if  it  be  real  estate,  an  exchange  of  the  whole  or 
If',  P*rt  thereof,  for  other  real  estate,  or  a  sale  or  exchange  of 
iL      ^^.  coal,  oil,  gas,  and  minerals  thereof,  or  any  or  either  of 
ViVXCta,  or  a  lease  of  such  real  estate,  or  of  any  part  thereof,  or  a 
\ctl8®  ^^  *^*  ^***^'  **^^'  sas,  and  minerals  thereof,  or  of  any  or  either 
f^  them,  for  such  term  of  years  as  the  court  may  deem  proper, 
{^king  for  the  purchase  money,  in  case  of  a  sale  on  credit,  ample 
security;  and  if  the  sale  be  of  real  estate,  retaining  a  lien  thereon; 
or  the  court  may  decree  that  the  real  estate  may  be  encumbered 
for  the  purpose  of  borrowing  money  to  be  used  to  erect  buildings 
or  other  improvements  on  said  real  estate  upon  such  terms  and 
conditions  as  may  appear  proper. 

In  case  of  a  lease  on  such  real  estate,  or  a  lease  of  the  coal,  oil, 
gas,  and  minerals  thereof,  or  of  any  or  either  of  them,  the  con- 
tract of  lease  proposed  to  be  executed  by  such  guardian,  committee, 
trustee  or  trustees  shall,  before  being  executed,  be  submitted  to  and 
approved  by  said  circuit  or  corporation  court. 

If  a  decree  is  sought  to  encumber  real  estate  by  borrowing  mon- 
ey to  be  used  in  erecting  buildings  or  other  improvements  on  same, 
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the  court  shall  first  ascertain  the  present. cash  value  of  the  real 
estate  so  sought  to  be  encumbered,  and  so  provide  in  its  decree 
that,  in  event  of  a  sale  to  pay  oif  the  amount  of  money  borrowed, 
said  value  so  ascertained  (without  interest)  shall  be  preserved  and 
paid  over  to  the  trustee  or  trustees,  guardian,  or  committee,  or  to 
such  person  or  persons  as  may  at  the  time  of  the  sale  be  author- 
ized to  receive  it,  and  the  surplus,  or  so  much  thereof  as  may  be 
necessary,  after  paying  costs  of  sale,  and  the  said  value  of  the 
real  estate  so  ascertained,  shall  be  applied  to  the  payment  of  the 
lien  so  created;  and  in  all  cases  where  such  property  is  encum- 
bered as  herein  provided  for,  the  rents  and  profits  arising  from 
the  improvements  placed  on  such  real  estate  shall  first  be  applied 
to  the  payment  of  the  interest  accruing  upon  the  money  so  bor- 
rowed ;  and  in  event  the  life  tenant  shall  fail  to  pay  such  accruing 
interest,  the  court  may  take  charge  of  such  property  and  sell  or 
rent  the  same,  as  to  it  may  appear  proper. 

Any  exchange  of  lands  decreed  or  ordered  by  court  prior  to 
March  fifth,  eighteen  hundred  and  eighty-eight,  shall  be  as  valid 
as  if  such  exchange  had  been  so  decreed  or  ordered  after  said 
date.  (Code  1887,  §  2620;  1887-8,  pp.  240,  504;  1901-2,  p.  594; 
1902-3-4,  p.  843.) 

T)ie  act  ot  1887-8,  p.  504,  amending  this  section,  did  not  validate 
such  exchanges  as  were  made  contrary  to  law.  Brown  v.  Putney,  90 
Va.   454,   IS  S.  E.   883. 

When  the  sale  is  not  prohibited  >by  the  will  or  other  instrument 
creating  the  estate  in  the  person  under  disability,  the  inquiry  is  (1) 
whether  the  sale  is  for  the  benefit  of  the  infants;  (2)  whether  the  rights 
of  any  person  will  be  violated.  Oarland  v.  Loving,  1  Rand.  400;  Talley 
V.  Starke's  Adm'x,  6  Orat.  339;  Faulkner  v.  Davis,  18  Qrat.  661,  98 
Am.  Dec.  698;  Palmer  v.  Garland's  Committee,  81  Va.  444.  Court  may 
confirm  sale  already  made.    Id.,  81  Va.  444. 

Cited  but  not  construed,  Shirkey  v.  Kirby,  110  Va.  455,  66  S.  E. 
40;  Schroeder  v.  Woodward,  116  Va.  506,  82  S.  B.  192. 

See  notes  to  section  6335;  also  Barton,  C.  Pr.  (2d  Ed.)  688; 
Gregory's  Forms  Nos.  145,  336. 

Sec.  5341.  Who  not  to  be  a  purchaser,  nor  interested  with  leasee. 
— At  such  sale  neither  the  guardian,  guardian  ad  litem,  c<ftnmittee, 
trustee,  nor  lessee  under  any  such  lease,  shall  be  a  purchaser  di- 
rectly or  indirectly.     (Code  1887,  §  2621 ;  1902-3-4,  p.  844.) 

This  section  was  enacted  for  the  benefit  and  protection  of  the  per- 
sons under  disability,  and  not  of  their  guardians  and  committees;  and 
there  may  be  cases  in  which  a  purchase  made  by  a  guardian  or  other 
fiduciary  of  the  land  of  his  ward  or  beneficiary,  sold  under  this  chapter, 
ought  to  be  sustained,  and  this  case  is  an  example  thereof.  Redd  v. 
Jones,  30  Grat.  123;  1  Min.  (4th  Ed.)  470;  Barton,  C.  Pr.  (2d  Ed.) 
590,  591. 

Sale  of  land  to  a  guardian,  committee,  or  other  fiduciary  is  not  void, 
but  Voidable,  and  cannot  be  impeached  collaterally,  and  is  valid  till  re- 
versed. Cline's  Heirs  v.  Catron,  22  Grat.  378;  Spilman  v.  Johnson,  27 
Grat.  33,  41.  And  after  land  has  been  purchased  by  guardian,  etc.,  and 
by  him  sold  to  third  person,  cannot  be  Impeached  under  the  statute, 
unless  it  be  shown  that  the  third  party  had  notice  that  guardian,  etc., 
was  purchaser.  Carter  v.  Allan,  21  Grat.  244,  247. 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  83,  section  6. 

Sec  5342.  How  proceeds  of  sale  or  income  to  b»  secured  and  ap- 
plied; when  same  may  be  paid  over. — ^The  proceeds  of  sale,  or  rents, 
income,  or  royalties,  arising  from  such  sale  or  lease  shall  be  in- 
rested  under  the  direction  of  the  court  for  the  use  and  benefit  of 
the  persons  entitled  to  the  estate;  and  in  case  of  a  trust  estate 
subject  to  the  uses,  limitations,  and  conditions,  contained  in  the 
writing  creating  the  trust.  The  court  shall  take  ample  security  for 
all  investments  made  under  this  section,  and  from  time  to  time 
require  additional  security,  if  necessary,  and  make  any  proper 
order  for  the  faithful  application  and  safe  investment  of  the  fund, 
and  for  the  management  and  preservation  of  any  properties  or 
securities  in  which  the  same  may  be  invested,  and  for  the  pro- 
tection of  the  rights  of  all  persons  interested  therein  whether  such 
rights  be  vested  or  contingent;  but  nothing  herein  contained  shall 
prevent  the  court  having  charge  of  any  of  such  funds  from  apply- 
ing at  any  time  all  or  any  portion  thereof  to  the  proper  needs  and 
requirements  of  any  such  ward,  or  insane  person;  and  after  any 
such  ward  shall  have  arrived  at  the  age  of  twenty-one  years,  or 
such  insane  person  shall  have  been  restored  to  sanity,  the  court 
may  order  that  the  entire  amount  of  such  funds,  or  any  part 
thereof,  be  paid  over  to  him,  regardless  of  such  needs  and  require- 
ments.    {Code  1887,  §  2622;  1902-3-4,  p.  844.) 

This  section  clianges  the  rule  in  Talley  v.  Starke's  Adm'x,  6  Orat. 
339,  in  reference  to  the  guardian  giving  security. 

Cited  but  not  construed  in  Pope  v.  Prince's  Adm'r.,  105  Va.  209,  52 
S.  B.  1009. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  83,  section  7. 

Sec.  5343.  To  anthoirize  oonrts  to  pay  money  to  infants  entitled 
thweto,  or  to  their  parents,  in  certain  cases,  without  the  interven- 
tion oi  a  guardian. — ^Whenever  it  shall  appear  to  a  court  having 
control  of  a  fund  or  supervision  of  its  administration,  whether  a 
suit  be  pending  therefor  or  not,  that  an  infant  is  entitled  to  a  fund 
arising  from  the  sale  of  lands  for  a  division  or  otherwise,  or  as 
distributee  of  any  estate,  and  the  amount  to  which  said  infant  is 
entitled  is  less  than  five  hundred  dollars,  it  shall  be  lawful  for  the 
said  court,  without  the  intervention  of  a  guardian,  upon  its  being 
made  to  appear  to  said  court  that  the  said  infant  is  of  sufficient 
age  and  discretion  to  use  said  fund  judiciously,  to  cause  said  fund 
to  be  paid  directly  to  said  infant ;  and  in  any  case  in  which  said  in- 
fant is  of  such  tender  years,  or  is  otherwise  incapable  or  incom- 
petent to  handle  said  fund,  it  shall  be  lawful  for  the  court,  in  its 
discretion,  to  cause  said  fund  to  be  paid  to  one  of  the  parents  of 
said  infant  for  the  education,.maintenance,  and  support  of  said  in- 
fant; or  in  the  event  that  there  is  no  living  parent  capable  of 
handling  said  fund,  to  cause  said  fund  to  be  applied  to  the  main- 
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tenance  and  support  of  said  infant  by  other  means.     (1901-2,  p. 
812;  1908,  p.  45.) 

Reidsors'  Notb. — ^Thls  section  enlarges  the  sc«>pe  of  the  act  of 
1908  (Acts  1908,  p.  45)  from  which  It  Is  taken.  Under  that  act  it  Was 
necessary  for  a  siilt  to  be  pending,  and  the  amount  was  fixed  at  less  than 
THREE  hundred  dollars.  Under  the  revised  section  the  pendency  of  a 
suit  is  not  necessary,  and  the  amount  has  been  increased  from  three 
hundred  to  five  hundred  dollars. 

Sec.  5344.  Wife  of  insane  or  infant  husband  may  convey  her  own 
estate  or  release  her  dower  in  lands  so  sold. — ^When  a  decree  or  or- 
der is  made  under  this  chapter,  or  under  chapter  forty-six,  for  the 
sale  of  real  estate  of  an  insane  or  infant  husband,  his  wife,  if  of 
the  age  of  twenty-one  years,  may,  if  she  thinks  fit,  join  in  the  con- 
veyance, and  thereby  release  her  right  of  dower,  or  sell  and  con- 
vey all  her  estate  and  interest  in  the  granted  premises  in  like  man- 
ner as  she  might  have  done  by  a  conveyance  thereof,  made  jointly 
with  the  husband  if  he  had  been  under  no  legal  disability.  (Code 
1887,  §  2623.) 

See  2  Min.  (4th  Ed.)   929;  4  Min.  (3d  Ed.)   1367. 

Sec.  5346.  Same  right  in  proceeds  of  sale  to  be  secured  to  her  or 
compensation  made. — In  case  of  any  such  release  by  the  wife  of  her 
right  of  dower,  or  of  any  such  conveyance  of  her  own  estate,  the 
proceeds  of  the  sale  shall  be  so  disposed  of  under  the  order  of  the 
court  directing  the  sale  as  to  secure  to  her  the  same  right,  use,  and 
benefit  o|  and  in  the  principal  sum  and  the  income  thereof  that  she 
would  have  had  of  and  in  the  real  estate  and  the  income  thereof, 
if  it  had  not  been  sold ;  or  if  she  prefer  it,  she  may  receive  or  have 
secured  to  her  out  of  the  said  proceeds,  such  sum  in  gross,  as  in  the 
opinion  of  the  court  may  be  sufficient  to  compensate  her  for  her 
interest  in  the  said  real  estate.  (Code  1887,  §  2624.) 
See  2  Min.   (4th  Ed.)   929;  4  Min.  (3d  Ed.)   1367. 

Sec.  6346.  How  right  of  dower  of  insane  wife  and  curtesy  of  in- 
sane husband  may  be  passed;  same  rights  in  purchase  money  to  be 
secnred  to  her  or  to  him,  or  compensation  made. — If  the  husband 
of  an  insane  wife  wish  to  sell  real  estate  and  to  have  her  right  of 
dower  therein  released  to  the  purchaser,  or  if  the  wife  of  an  in- 
sane husband  wish  to  sell  real  estate  and  have  his  right  of  curtesy 
therein  released  to  the  purchaser,  he  or  she,  as  the  case  may  be,  may 
petition  for  the  purpose  the  circuit  court  of  the  county  or  circuit  oi 
corporation  court  of  the  corporation  in  which  such  estate,  or  some 
part  thereof,  is,  to  which  petition  such  insane  person  and  his  or 
her  committee,  if  there  be  one,  shall  be  made  parties  defendant, 
and  the  court  shall  appoint  a  guardian  ad  litem  to  such  insane  de- 
fendant, who,  as  well  as  such  committee,  if  there  be  one,  shall 
answer  the  petition  on  oath;  and  if  it  appear  to  the  court  to  be 
proper,  an  order  may  be  made  for  the  execution  of  such  a  release 
by  a  commissioner  to  be  appointed  by  the  court  for  that  purpose, 
which  release  shall  be  effectual  to  pass  her  said  right  of  dower  or 
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his  right  of  curtesy,  as  the  case  may  be,  to  the  purchaser.  But 
the  court  shall  make  such  order  as  in  its  opinion  may  be  proper  to 
secure  to  the  insane  wife  or  husband,  as  the  case  may  be,  the  same 
interest  in  the  purchase  money  and  the  income  thereof  that  she  or 
he  would  have  had  in  the  real  estate  and  income  thereof  if  it  had 
not  been  sold,  or,  at  the  discretion  of  the  court,  to  secure  to  her  or 
to  him,  as  the  case  may  be,  out  of  the  purchase  money,  such  sum 
in  gross  as  in  the  court's  opinion  may  be  sufficient  to  compensate 
her  for  right  of  dower  or  him  for  right  of  curtesy.  (Code  1887,  § 
2625;  1895-6,  p.  620;  1902-3-4,  p.  845.) 

The  husband  of  an  insane  wife  cannot,  by  proceeding  on  an  ex 
parte  petition,  deprive  his  wife  of  her  contingent  right  of  dower  in  his 
real  estate.  The  proceeding  under  this  section  must  be  inter  partes, 
the  wife  must  be  made  a  party  thereto,  and,  after  notice,  have  an  oppor- 
tunity of  being  heard^  or  else  the  proceeding  Is  void.  Hess  v.  Oale, 
93  Va.  467,  26  S.  E.  633.  See  2  Min.  (4th  Ed.)  929;  also  4  Min. 
(3d  Ed.)    1367. 

Sec.  5347.  What  proceeds  of  sale  to  pass  as  real  estate. — What 
may  be  received  under  chapter  two  hundred  and  fourteen  and 
therein  required  to  be  invested,  or  under  this  chapter,  for  the  real 
estate  of  an  infant  or  insane  person,  sold  or  divided,  or  so  much 
thereof  as  may  remain  at  his  or  her  death  intestate,  shall,  if  he 
or  she  continue  until  death  incapable,  from  any  cause,  of  piaking  a 
will,  pass  to  those  who  would  have  been  entitled  to  the  land  if  it 
had  not  been  sold  or  divided.    (Code  1887,  §  2626.) 

Revisors*  Note.— Formerly  this  section  contained  the  words,  "or 
married  woman."     These  words  have  been  stricken  out. 

Section  12,  chapter  128,  Code  1849,  from  which  this  section  comea, 
and  section  21,  chapter  108,  p.  410,  Rev.  Code  1819,  were  not  intended 
to  repeal  that  provision  of  the  statute  of  distributions  which  gav6  the 
wife's  personal  estate  at  her  death  to  her  husband,  but  were  designed  to 
give  the  proceeds  the  impress  of  real  estate,  subject  to  precisely  the  same 
rights  and  interests,  present  or  future,  vested  or  contingent,  to  which  the 
estate  was  subject  at  the  time  of  the  sale.  Therefore,  where  the  guardian  of 
an  infant  female  under  a  decree  of  court  sold  her  land,  and  she  mar- 
ried, gave  ibirth  to  a  child,  and  died  while  still  an  Infant,  the  child  sur- 
viving her  only  a  few  hours,  the  proceeds  of  her  real  estate  descended 
as  real  estate  to  her  child,  subject  to  the  life  estate  in  her  husband, 
and  upon  the  death  of  the  child  it  passed  as  real  estate  to  the  heirs 
of  the  child  on  the  part  of  the  mother.  Vaughan  v.  Jones,  23  Grat. 
444,   464,    465;    section    6272. 

See  section  6283   and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justie'  Annotations, 
chapter  83,  section  11. 
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TITLEiSO. 


Tranaferring  to  Persons  in  Another  State  Effects  in  This. 


CHAPTER  218. 


Transfer  of  Propeaiiy  In  This  State  Belonging  to  Decedents,  Wards,  Insane 
Persons,  or  BMieflolaries  In  Another  State  or  Country. 


Sec.  Sec. 

6348.  How  foreign  personal  repre-       6352. 

sentative     of    person,    who 

was   domiciled   oat  of   this 

State  at  time  of  death,  may 

have      transferred      certain 

stocks     or     certificates     of     .  6363. 

debts. 

6349.  How,  when  it  Is  not  Icnown 

to  officer  or  agent  that  there 
is  a  resident  personal  repre- 
sentative. 6354. 

6350.^How   property    of    non-resi- 
dent Infant  or  Insane  person 
transferred  to  foreign  guar-      6356. 
dian  or  committee. 

6361.  How  proceeds  of  sale  of  real 
estate  of  non-resident  in- 
fant. Insane  person,  or  ces-  6366. 
tui  que  trust,  InTested  by 
court,  transferred  to  foreign 
guardian,  committee,  or  f-  ', 
trustee. 


What  notice  and  evidence  re- 
quired in  case  of  estate  of 
ward  or  Insane  person  be- 
fore order  of  transfer  Is 
made. 

How  personal  estate  in 
hands  of  resident  trustee, 
belonging  to  non-resident 
beneficiaries,  transferred  to 
non-resident  trustee. 

What  notice  and  evidence 
required  before  transfer  iM 
made. 

Court  may  sell  property  of 
such  ward.  Insane  person,  or 
cestui  que  trust,  and  trans- 
fer proceeds  of  sale. 

Discharge  of  resident  guar- 
dian, committee  or  trustee, 
from  liability. 


Sec.  6348.  How  foreign  personal  representative  of  person,  who 
was  domiciled  out  of  this  State  at  time  of  death,  may  have  trans- 
ferred certain  stocks  or  certificates  of  debts. — A  certificate  of  debt 
of  this  State,  or  of  a  corporation  created  by  it,  or  stock  in  such 
corporation,  or  in  any  national  bank  having  its  principal  office  in 
the  State,  standing  on  the  books  of  the  State  or  corporation  in 
the  name  of  a  person  who  was  domiciled  at  his  death  out  of  this 
State,  and  has  no  personal  representative  qualified  as  such  with- 
in the  same,  may,  by  his  personal  representative  qualified  accord- 
ing to  the  laws  of  his  domicil,  be  transferred  as  follows:  Sneh 
representative  may  give  notice,  by  publication  once  a  week  for 
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two  months  in  a  newspaper  published  in  the  State  or  country  in 
which  he  qualified,  and  in  two  newspapers  published  at  the  sea'' 
of  the  government  of  this  State,  that  he  will  move  the  circuit  court 
of  the  county,  or  circuit  or  corporation  court  of  the  city,  in  which 
the  said  books  of  the  State  or  corporation  are  kept,  to  direct  a 
transfer  of  such  certificate  or  stock,  and  upon  his  producing  to 
the  said  court  evidence  of  such  notice  having  been  so  published, 
and  evidence  also  that  he  is  the  personal  representative  according 
to  the  laws  of  the  domicil,  the  said  court,  after  the  expiration  of 
two  months  from  the  last  publication  of  such  notice,  may,  on  sach 
motion,  without  any  bill  or  other  pleading,  make  an  order  that, 
upon  the  original  certificate  of  such  debt  or  stock  being  filed  with 
the  proper  officer  of  the  State  or  corporation,  the  same  shall  be 
transferred  as  may  be  directed  by  the  said  representative;  and 
by  virtue  of  such  order  a  valid  transfer  thereof  may  be  made  on 
the  books  of  the  State  or  such  corporation  by  the  said  representa- 
tive, in  person  or  by  attorney,  unless  before  such  transfer  be 
actually  made,  a  notice,  in  writing,  forbidding  the  same,  be  served 
on  such  officer,  in  which  last  mentioned  case  the  transfer  shall  only 
be  made  as  would  have  been  lawful  if  this  section  had  not  been  en- 
acted.   (Code  1887,  §  2627;  1912,  p.  564.) 

See.  6349.  Hoiw,  ^en  it  is  not  known  to  officer  or  agent  that 
there  is  a  resident  personal  representative. — The  stock  or  certifi- 
cates of  debt  of  this  State,  and  of  any  corporation  created  by  it, 
standing  in  the  name  of  a  decedent  domiciled  at  the  time  of  his 
death  out  of  this  State,  and  who  is  not  known  by  the  officer  or 
agent  charged  with  the  duty  of  transferring  such  stock  or  certifi- 
cates, to  have  a  personal  representative  qualified  as  such  within 
the  same,  may  be  transferred  by  the  executor  or  administrator  of 
sach  decedent  qualified  according  to  the  laws  of  the  domicil.  (Code 
1887,  §  2628.) 

Sec.  6S60.  How  property  of  non-resident  infant  or  insane  person 
transferred  to  foreign  guardian  or  committee. — ^When  any  infant  or 
insane  person,  entitled  to  property  or  money  in  this  State,  resides 
out  of  it,  a  petition  to  remove  such  property  or  money  to  the  dom- 
icile of  such  infant  or  insane  person  may  be  filed  by  his  guardian 
or  his  committee  lawfully  appointed  and  qualified  iu  the  State  or 
country  of  his  residence,  in  the  circuit  court  of  the  county,  or 
the  circuit  or  corporation  court  or  some  other  court  of  the  city  hav- 
ing chancery  jurisdiction,  in  which  the  property  or  money,  or  some 
part  thereof,  is.  To  this  petition  the  infant  or  insane  person,  and 
the  guardian  of  such  infant  and  the  committee  of  such  insane  per- 
son appointed  in  this  State,  if  there  be  one,  shall  be  made  parties 
defendant,  and  the  court  shall  appoint  a  guardian  ad  litem  to  snch 
infant  or  insane  defendant,  who,  as  well  as  the  committee,  if  there 
be  one,  shall  answer  the  petition  on  oath.    Upon  a  hearing  of  the 
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ease  on  its  merits,  the  court  may  order  {lie  guardian  or  committee 
in  this  State,  if  there  be  one,  to  pay  and  deliver  to  such  foireign 
guardian  or  committee,  or  his  agent  or  attorney,  all  personal  prop- 
erty and  money  in  his  hands  belonging  to  said  infant  or  insane 
person,  and  authorize  such  foreign  guardian  or  committee  to  sue 
for,  recover,  and  receive  all  money  or  personal  property  which 
belongs  to  the  infant  or  insane  person,  including  the  accruing  rents 
of  his  real  estate,  in  like  manner  as  if  he  were  appointed  a  guar- 
dian or  committee  of  such  infant  or  insane  person  in  this  State,  and 
remove  the  same  to  the  State  or  country  in  which  said  foreign  guar- 
dian or  committee  was  appointed  and  qualified.  (Code  1887,  § 
2629;  1902-3-4,  p.  591;  1906,  p.  194.) 

Revtsora*  Note. — ^This  section  was  rewritten  mainly  to  improve  the 
langnage.  The  act  amending  section  2620  of  the  Code  of  1867,  how. 
ever,  did  not  state  that  the  guardian  of  the  infant  i^tpointed  in  tttia 
State  should  he  made  a  defendant,  although  it  did  provide  that  the  caia- 
mlttee  of  the  insane  person  should  be.  The  present  section  requires 
such  guardian  to  be  made  a  defendant. 

The  ex  parte  application  (no  longer  ex  parte  under  amendment 
of  1902-4,  p.  691)  of  a  foreign  guardian  under  sections  6350  and  5351, 
for  the  removal  of  the  effects  of  his  ward  out  of  the  State,  is  a  separate 
and  distinct  proceeding  from  a  suit  by  a  creditor  to  administer  the 
assets  of  the  estate  of  the  ward's  deceased  ancestor.  Clendefanlng  v. 
Conrad,  91  Va.  410,  21  S.  E.  818. 

Cited,  but  not  construed,  in  Taliaferro  v.  Day,  S2  Va.  88. 

See  notes  to  section  5352,  note  10  Va.  L.  Reg.  827. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  86,  section  3. 

Sec.  6361.  How  proceeds  of  sale  of  real  estate  of  non-resident  in- 
fant, insane  -petaoU;  or  cestui  que  trust,  invested  by  court,  transferred 
to  foreign  guardian,  committee,  or  trustee. — ^When  the  proceeds  of 
sale  of  the  real  estate  of  an  infant,  insane  person,  or  cestui  que 
trust,  under  the  laws  now  in  force,  are  invested,  or  required  to  be 
invested  under  the  direction  of  a  court,  and  such  infant,  insane 
person,  or  cestui  que  trust  reside  out  of  this  State,  on  the  petition 
of  a  guardian,  committee,  or  trustee  lawfully  appointed  or  quali- 
fied in  the  State  or  country  of  the  residence  of  such  infant,  insane 
person,  or  cestui  que  trust,  thie  court  under  whose  direction  such 
proceeds  are  so  invested,  or  required  to  be  invested,  may,  with  the 
consent  of  the  persons  residing  in  this  State,  who  would  be  the 
heirs  of  such  infant,  insane  person,  or  cestui  que  trust,  if  he  were 
dead,  order  the  said  proceeds  to  be  paid  and  delivered  to  such 
foreign  guardian,  committee,  or  trustee,  or  his  agent  or  attorney, 
and  removed  by  him  to  the  State  or  country  in  which  he  was  ap- 
pointed and  qualified,  but  the  court  may  refuse  to  grant  the  prayer 
of  the  petitioner  whenever,  in  its  judgment,  the  removal  of  the 
trust  subject  will  defeat  or  conflict  with  the  provisions  of  the  deed, 
will,  or  other  instrument  creating  the  trust.  (Code  1887,  §  2630.) 
Bevisors'  Note.-^The  last  sentence  of  thl.s  section  as  it  stood  be- 
fore the  revision  has  been  omitted,  and  the  words  "as  is-  mentioned  in 
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the  two  preceding  secdoiis"  have  been  Inserted  in  line  two  of  section 
6858,  thns  making  statutory  the  decision  in  Snavely  ▼.  Harkrader,  29 
Grat.  lisa,  ISO.  In  tills  way  the  confusion  referred  to  in  10  Va.  Law  Re^;. 
827  is  eliminated. 

See  notes  to  sections  6350  and  5362. 

Sec.  5352.  What  notice  aod  evidence  required  in  case  of  estate  of 
ward  or  insane  person  before  order  of  transfer  is  made. — ^No  such 
order  as  is  mentioned  in  the  two  preceding  sections  shall  be  made 
until  notice  of  the  application  shall  have  been  published  once  a 
week  for  four  successive  weeks  in  a  newspaper  published  in  the 
county  or  city  in  which  the  petition  is  filed,  or  if  there  be  none, 
then  in  an  adjoining  county,  nor  until  it  shall  be  shown  by  au- 
thentic documentary  evidence  that  such  foreign  guardian  or  com- 
mittee has,  where  he  qualified,  given  bond  with  surety,  sufilcient 
to  insure  his  accountability  for  the  whole  amount  of  the  ward's  or 
insane  person's  estate  in  his  hands  or  which  will  probably  be  re- 
ceived by  him  as  such  guardian  or  committee,  nor  until  the  court 
shall  be  satisfied  that  the  removal  of  such  money  or  property  from 
this  State  will  not  impair  the  rights  or  be  prejudicial  to  the  inter- 
ests, either  of  the  ward  or  insane  person,  or  of  any  other  person. 
(Code  1887,  §  2631.) 

Rerlsors'  Note.— ^ee  revisors'  not«  to  the- preceding  section.  The 
provision  as  to  what  newspaper  is  to  be  used  for  the  publication  is  new. 

The  provisions  of  this  section  are  mandatory,  and  must  be  complied 
with  before  any  money  or  other  personal  property  belonging  to  a  non- 
resident defendant  can  be  paid  over  to  a  foreign  guardian.  Suavely  v. 
Harkrader,    29   Grat.    112,    130. 

The  object  of  the  notice  required  by  this  section  Is  to  enable 
parties  to  be  affected  by  such  removal  to  appear  to  protect  their  inter- 
ests, and  prevent  It,  where  such  removal  would  Impair  their  rights  or 
prejudice  their  interests.  Clendenning  v.  Conrad,  $1  Va.  417,  21  S.  E. 
818. 

Therefore  one  whose  rights  would  be  prejudiced  has  the  right  to 
come  into  the  proceeding  and  make  defense  against  the  removal  of 
the  fund,  and  this  may  be  done  before  the  term  of  the  court  ends,  even 
after  the  order  for  removal  has  been  made.  Clendenning  v.  Conrad,  91 
Va.  418,  21  S.  E.  818. 

Before  foreign  guardian  can  remove  the  homestead  held  after  denth 
of  the  householder  for  benefit  of  minor  children  (section  6536),  he  must 
see  to  it  that  the  principal  has  been  so  secured  that  the  creditors  will 
get  the  benefit  of  It  after  the  youngest  of  his  wards  has  attained  the  age 
of  twenty-one  years  or  until  the  further  order  of  the  court.  Clendenning 
V.  Conrad.  91  Va.  418,  21  S.  E.  818. 

The  foreign  guardian  is  not  authorized  by  the  order  for  removal  to 
remove  the  fund  till  after  the  term  ends.  And  it  he  does  so,  and  re- 
turns to  this  State,  he  can  be  held  responsible  in  the  courts  of  this 
State.     Clendenning  v.  Conrad,  91  Va.  418,  21  S.  E.  818. 

It  is  too  late  to  make  objection  for  the  first  time  in  the  Court  of 
Appeals  to  the  legality  of  the  appointment  and  qualification  of  foreign 
fldDciary.     Coltrane   v.   Worrell,   30   Grat.    434,    448,   449. 

Under  section  6180,  providing  for  a  publication  "once  a  week 
for  four  successive  weeks"  it  was  decided  that  at  least  twenty-eight  days 
should  elapse  between  the  first  publication  and  the  day  upon  which  the 
act  was  to  be  done  and  that  under  section  6  this  latter  day  must  be 
excluded.     Dillard  V.  Krise,   86  Va.   410;    10  S.  E.   430. 

The  words  "no  such  order"  referred  to  the  two  preceding  sections. 
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Snavely  t.  Harkrader,  29  Grat.  112.     The  present  section  makes  statu- 
tory this  construction.     See  revlsors'  note  to  section  6361. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  84,  section  6. 

See.  5363.  How  personal  estate  in  hands  of  resident  trasteei,  be- 
longing to  non-resident  beneficiaries,  transferred  to  non-resident 
trustee. — When  any  personal  estate  in  this  State  is  vested  in  a  trus- 
tee resident  therein,  and  those  having  the  beneficial  interest  in  the 
said  estate  are  non-residents  of  this  State,  the  circuit  court  of  the 
county,  or  circuit  or  corporation  court  of  the  corporation,  in  which 
the  said  trustee  resides,  may,  on  a  petition  or  bill  in  equity,  filed 
for  that  purpose,  order  him  or  his  personal  representative  to  pay, 
transfer,  and  deliver  the  said  estate,  or  any  part  of  it,  to  a  non- 
resident trustee  appointed  by  some  court  of  record  in  the  State  in 
which  the  said  beneficiaries  reside.     (Code  1887,  §  2632.) 

Where  a  trust  deed  provides  that  a  married  woman  shall  have  the 
interest  of  a  fund,  and  so  much  as  shall  be  necessary  for  the  support, 
and  if  she  die  in  the  lifetime  of  her  husband  she  may  dispose  of  the 
fund  by  will,  and  if  she  survive  him  it  shall  be  hers  absolutely,  she  may, 
if  living  in  a  foreign  State,  have  the  fund  removed  thereto  and  vested  in  s 
trustee  therein  on  the  same  trusts.  Coltrane  v.  Worrell,  30  Grat.  434. 
See  notes  to  sections  6360,  6352. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  84,  section  6. 

Sec.  S354.  What  notice  and  evidence  required  before  transfer  ia 
made. — No  such  order  as  is  mentioned  in  the  preceding  section  shall 
be  made,  until  notice  of  the  application  shall  have  been  given  to  al) 
persons  interested  in  such  trust  estate,  nor  until  the  court  shall 
be  satisfied  by  authentic  documentary  evidence  that  the  non-resi- 
dent trustee,  appointed  as  aforesaid,  has  given  bond,  with  sufficient 
surety,  for  the  faithful  execution  of  the  trust,  nor  until  it  is  satis- 
fied that  the  payment  and  removal  of  such  estate  out  of  the  State 
will  not  prejudice  the  right  of  any  person  interested  or  to  become 
interested  therein.    (Code  1887,  §  2633.) 

It  is  too  late  to  object  in  appellate  court  that  foreign  trustee  was 
not  legally  appointed.     Coltrane  v.  Worrell,  30  Grat.  434,  448. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  84,  section  7. 

Sec.  6365.  Court  may  sell  property  of  such  ward,  insane  p^iv on, 
or  cestnd  que  trust,  and  transfer  prooeeds  of  sale. — ^If,  in  any  pro- 
ceeding under  section  fifty-three  hundred  and  fifty  or  fifty-three 
hundred  and  fifty-three,  it  shall  appear  to  the  court  to  be  proper, 
it  may  order  the  property,  or  any  part  of  it,  to  be  sold,  and  the 
proceeds  to  be  paid  to  the  foreign  guardian  or  committee  or  non- 
resident trustee.     (Code  1887,  §  2634.) 

Sec.  5366.  Discharge  of  resident  guardian,  committee  or  tnutee, 
from  liability. — ^When  any  guardian  or  committee,  trustee  or  other 
person  in  this  State,  shall  pay  over,  transfer,  or  deliver  any  estate 
in  his  hands  or  vested  in  him,  under  any  order  or  decree  made  in 
pursuance  of  this  chapter,  he  shall  be  discharged  from  all  respon- 
sibility therefor.  (Code  1887,  §  2635.) 
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TITLE  51. 


Personal  Bepresentatives;  Sale  of  Real  Estate  of  Decedents,   and 
Application  of  Assets;  Fiduciaries  Generally. 


Ch.  219. 


220. 


221. 


Personal  representatives;  their  powers  and  duties  as  to 

personal  assets. 
Duties  of  personal  representatives  as  to  real  estate,  and 

the  liability  of  such  estate  for  decedent's  debts. 
Further  security  from  fiduciaries,  the  settlement  of  their 

accounts  and  payment  of  what  they  owe. 


CHAPTER  219. 


Personal  Repreeentatlyes;  Their  Powers  and  Duties  as  to  Personal  Asiiets.* 


Bee. 

5357.  Wbat  an  executor  may  do 
before   qualiflcation. 

6358.  When  and  to  whom  adminis- 
tration, with  the  will  an- 
nexed, may  be  granted. 

5359.  Oath  of  executor  or  such  ad- 

ministrator. 

5360.  What  clerk  or  court  to  ap- 

point administrator  of  an 
estate;  who  to  be  preferred. 

5361.  Persons     presumed     to.    be 

dead;  adminlBtration  not  to 
be  granted  by  a  clerk. 

5362.  Persons  presumed  to  be 
dead;  administration  before 
court;  notice  of  application. 

5363.  Hearing  application;  evi- 
dence receivable;  further 
publication. 

5364.  Grant  of  administration;  ef- 

fect. , 

5365.  Distribution  of  estate;  re- 
funding bond;  investment. 

5366.  Revocation     of     administra- 

tion; effect  on  previous 
acts;  title  of  purchasers, 
widow,  heirs,  and  next  of 
kin. 

5367.  After     revocation,    subatltu- 


Sec. 


6368. 
5369. 

5370. 

5371. 

5372. 


5373. 
5374. 


tion  of  supposed  decedent 
in  pending  actions;  reopen- 
ing of  Judgments  against 
former  administrator;  ef- 
fect of  Judgments  after  sub- 
stitution. 

Costs,  by  whom  payable. 

Oath  and  bond  of  adminis- 
trator; when  grant  to  cease. 

Penalty  of  bond  of  executor 
or  administrator.' 

When  security  not  to  be  re- 
quired. 

Executor  of  executor  to  have 
no  authority  over  esfote  of 
first  testator;  administra- 
tion thereof  granted  by 
court. 

On  marriage  of  female  per- 
sonal representative  her  au- 
thority is  not  extinguished. 

When  estate  of  decedent 
committed  to  sheriff  or  ser- 
geant; no  bond  required  of 
officer;  when  court  may  re- 
voke order  and  allow  an- 
other to  qualify;  payment 
of  State  tax  on  administra- 
tion. 


*For  monographic  note  on  Executors  and  Administrators,  see  Rosser 
V.  Depriest,  5  Orat.  6,  Va.  Rep.  Anno.,  50  Am.^r^.  94. 
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Sec.  Sec. 

5376.  Letters  ot  admlnlBtratlon  in      6380. 

due  form  unneceasarj;  bow      6381. 

made  out  when  required. 

6376.  Appraisement    of    estate    of 

decedent;  to  be  signed  and  5382. 
returned  to  commissioner  6383. 
of  accounts;  to  be  recorded 
hj  clerk,  and  date  of  its  re-  6384. 
turn  entered  by  commission- 
er; its  effect  as  evidence;  6385. 
pay*  of  appraisers. 

6377.  Duty  ot  every  personal  rep- 

resentative;   debt  of  execu-       6386. 
tor  not  extinguished  by  his 
appointment;  how  represen- 
tative,  whose   powers  have      6387. 
ceased,  may  pay  or  deliver 
assets  ot  decedent  to  admin-       5388. 
istrator  de  bonis  non;  effect 
thereof. 

6378.  Authority  to  an  ezecu.tor  or      6389. 

administrator  of  a  deceased 
person  to  execute  on  behalf 
of  such  deceased  person  a 
deed  to  real  estate  sold  by      6390. 
such  deceased  person  during 
his  lifetime  under  a  written      6391. 
contract.  ° 
5379.  Personal    representatives    to° 
,  tumisb  the    ages  and    ad- 
dresses of  heirs;    affidavit; 
clerk  to  record  list;  cost  of 
recording;  list  as  evidence; 
commissions     of     personal      6392. 
repi^sentatlves. 


What  estate  not  to  be  sold. 

What  goods  personal  repre- 
sentative to  sell;  when  and 
how. 

When  to  sell  the  other  goods. 

Estate  for  another's  lite,  as- 
sets. 

Suits  upon  debts  ot  decedent, 
tor  and  against. 

For  goods  carried  away, 
waste,  or  damage  to  estate 
of  or  by  decedent. 

Against  representative  ot 
executor  in  bis  own  wrong 
or  of  rightful  executor. 

When  administrator  de  bonis 
non  may  have  scire  facias. 

When  suit  may  be  brought 
on  bond  ot  personal  repre- 
sentative. 

Representative  and  sureties 
not  chargeable  beyond  as- 
sets; bow  they  may  plead  in 
actions  against  them. 

Order  tn  which  debts  of  dece- 
dent to  be  paid. 

Creditors  to  be  paid  in  order 
of  their  classification;  those 
of  a  class  to  be  paid  ratably 
when  not  enough  to  pa; 
them  in  full;  when  repre- 
sentative not  liable  tor  pay- 
ing debt  of  Interior  dig^nlty. 

Lien  acquired  in  lifetime  of 
decedent  not  affected. 


Sec.  6357.    What  an  executor  may  do  before  qnaliflcation. — tin 

person  appointed  by  a  will  executor  thereof  shall  have  the  powers 
of  executor  until  he  qualifies  as  such  by  taking  an  oath  and  giving 
bond  in  the  court  in  which  or  before  the  clerk  by  whom  the  will 
or  an  authenticated  copy  thereof  is  admitted  to  record,  except  thai 
he  may  provide  for  the  burial  of  the  testator,  pay  reasonabh 
funeral  expenses,  and  preserve  the  estate  from  waste.  (Code  1887 
§  2636;  1902-3-4,  p.  593.)  * 

The  provisions  of  Code  1819,  sections  21,  23,  p.  379,  chapter  104 
were  construed  so  as  to  mean  that  a  sale  by  an  executor  named  who  ha( 
not  qualified  and  died  before  qualifying  was  void  as  against  an  executoi 
who  afterwards  qualified.  Monroe  v.  James,  4  Munf.  194.  The  lav 
was  amended  to  Its  present  form  to  conform  to  the  Judicial  constructioi 
in  said  case.     Gibson  v.  Beckham,  16  Orat.  323,  324. 

See  3  Min.  (2d  Ed.)  666,  as  to  doctrine  at  common  law  changed  b: 
this  section;  also,  2  MIn.  (4tb  Ed.)  1032;  4  Min.  (3d  Ed.)  709.  When 
two  out  of  three  nominated  executors  qualify  and  sell  and  convey  rea 
estate  to  the  purchasers,  wjio  pay  the  purchase  money  in  full,  and  aftei 
the  sale  the  third  qualifies  ;ind  consents  to  the  sale  by  sharing  the  com 
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missions,  the  title  of  the  purchaser  is  valid,  at  least  in  equity.  Mills  t. 
Mills'  Ex'rs,  28  Grat.  442,  491,  and  section  5393. 

As  to  appointment  of  executor  hj  implication  from  terms  used  in 
a  will,  see  Fleming  v.  Boiling,  3  Call  76. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  86,  section  1. 

See  Gregory's  Forms  No.  276. 

Sec.  5368.  When  and  to  whom  administration,  with  the  will  an- 
nezed,  may  be  granted. — If  there  be  no  executor  appointed  by  the 
will,  or  if  all  the  executors  therein  named  refuse  the  executorship, 
or  fail,  when  required  to  give  such  bond,  which  shall  amount  to  such 
refusal,  or  having  qualified  die,  resign  or  are  removed  from  office, 
the  said  court,  or  clerk,  may  grant  administration,  with  the  will 
amiexed,  to  the  person  who  would  have  been  entitled  to  adminis- 
tration if  there  had  been  no  will,  upon  his  taking  such  oath  and  giv- 
ing such  bond.     (Code  1887,  §  2637;  1902-3-4,  p.  594.) 

Revisors'  Note. — ^The  words  "or  having  qnallfled,  die,  resign  or  are 
removed  from  office"  are  new. 

Renunciation  by  the  executor  may  be  presumed  from  the  fact  of 
executor's  failing  to  qualify,  and  joining  another  (who  had  qualified  as 
administrator)  in  a  sale  of  land  directed  by  the  will  to  be  sold,  such 
joining  being  not  in  his  character  as  executor,  but  as  heir  of  the  testa- 
tor. Bumley'e  Adm'r  v.  Duke,  1  Rand.  108.  See,  also,  Thornton  v. 
Winston,  4  Leigh  162. 

The  failure  of  the  record  of  the  court  of  probate  to  state  that  the 
executors  named  in  the  will  had  renounced  does  not  make  the  grant  of 
administration  absolutely  void,  and  in  a  suit  in  equity  by  devisees  against 
the  administrator  with  the  will  annexed  tha  court  will  presume  the  grant 
of  administration  to  be  regular,  unless  the  regularity  be  drawn  into 
question     by  the  pleadings.     Thompson  v.  Meek,  7  Leigh  419. 

It  the  grant  of  administration  with  the  will  annexed  be  alleged  to  be 
irregular  ui>on  the  ground  that  the  executor  had  not  renounced,  the 
fact  of  such  renunciation  may  be  established  by  parol  evidence.  Thomp- 
son V.  Meek,  7  Leigh  419. 

Where  a  will  was  probated,  and,  after  refusal  of  executors  to  qualify 
and  the  relinquishment  of  the  widow  of  her  right  to  administer,  adminis- 
tration c.  t.  a.  was  granted  to  one  who  gives  bond  with  sureties,  the 
fact  that  six  years  later  a  codicil  revoking  a  legacy  was  admitted  to 
probate  did  not  make  the  administration  void,  and  the  administrator 
and  his  sureties  are  liable.  Gibson  v.  Beckham,  16  Grat.  321.  See  3 
Min.   (2d  Ed.)    566,   567,  669. 

See  note  of  Smith  v.  Lurty,  cited  under  section  6360. 

As  to  who  is  entitled  to  administration  if  there  is  no  will  see 
section  6360. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  85,  section  2. 

See  Gregory's  Forms  No.  284. 

Seo.  5369.  Oath  of  executor  or  such  administrator. — The  oath  of 
an  executor,  or  of  an  administrator  with  the  will  annexed,  shall  be 
that  the  writing  admitted  to  record  contains  the  true  last  will  of 
the  deceased,  so  far  as  he  knows  or  believes,  and  that  he  will  faith- 
fully perform  the  duties  of  his  office  to  the  best  of  his  judgment ; 
such  oath  may  be  taken  on  behalf  of  a  corporation  by  its  president, 
vice-president,  secretary,  treasurer,  or  trust  officer.  (Code  1887,  § 
2638;  1914,  p.  30.) 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  86,  section  3. 

See  Gregory's  Forms  Nos.   276,   284. 

Sec.  5360.  Wliat  clerk  or  court  to  appoint  administrator  of  an 
estate;  who  to  be  preferred — In  the  case  of  a  person  dying  intes- 
tate, the  jurisdiction  to  hear  and  determine  the  right  of  adminis- 
tration of  his  estate  shall  be  in  the  sam^  court  or  before  the  same 
clerk  who  would  have  jurisdiction  as  to  the  probate  of  his  will,  if 
there  was  a  will.  Administration  shall  be  granted  to  the  dis- 
tributees who  apply  therefor,  preferring  first  the  husband  or  wife, 
and  then  such  of  the  others  entitled  to  distribution  as  the  court  or 
clerk  shall  see  fit.  But  any  of  the  said  distributees  may  at  any 
time  waive  their  right  to  qualify  in  favor  of  any  other  person  to 
be  designated  by  them.  If  no  distributees  apply  for  administra- 
tion within  thirty  days  from  the  death  of  the  intestate,  the  court 
or  clerk  may  grant  administration  to  one  or  more  of  the  creditors, 
or  to  any  other  person.    (Code  1887,  §  2639 ;  1902-3-4,  p.  594.) 

What  court  to  appoint  administrator  of  Inteel^e. — Tbe  circuit 
court  of  Henrico  county  had  juiisdiction  to  grant  administration  on  a 
claim  against  the  Commonwealth.     Com.  v.  Hud£in,  2  Leigh  248. 

When  administration  of  decedent's  estate  has  been  duly  granted 
by  any  court  of  competent  jurisdiction,  the  same  court,  upon  the  death 
of  the  administrator,  has  sole  jurisdiction  to  grant  administration  de 
bonis  non.     Ex  parte  Lyons,  2  Leigh  7G1. 

When  two  successive  applications  are  made  to  a  county  court  for 
administration  and  rejected,  appeals  taken  to  the  circuit  court,  and 
both  judgments  affirmed,  upon  appeal  to  the  Court  of  Appeals  -on  the 
second  case  the  court  cannot  reverse  the  first  judgment  and  adminis- 
tration.    Cottom  y.  Cottom,  4  Rand.  192. 

Effect  of  court's  Judgment. — ^A  judgment  of  a  court  of  probate 
is  a  judgment  In  rem;  it  binds  not  only  the  immediate  parties  to  the 
proceeding,  but  all  other  persons  and  all  courts.  Coalter's  Ex'r  v.  Br;an. 
1  Grat.  18,  and  note  section  5247,  where  cases  are  collected.  In  regard 
to  grants  of  administration,  the  judgment  of  a  court  of  general  juris- 
diction over  the  subject  Is  conclusive  until  it  is  avoided,  or  expires  by 
its  own  limitation,  and  this  although  the  facts  of  the  particular  case 
were  not  such  as  to  give  the  court  jurisdiction  over  that  case.  Fisher  t. 
Bassett,  9  Leigh  119,  33  Am.  Dec.  227;  Burnley's  Representatives  v. 
Dulce,  2  Rob.  102;  Ballow  v.  Hudson,  13  Grat.  681;  Andrews  v.  Avory, 
14  Grat.  229,  note  Va.  Rep.  Anno.;  73  Am.  Dec.  365;  Gibson  v.  Beckham, 
16  Grat.  321,  and  cases  cited,  and  note,  Va.  Rep.  Anno.  Thus  ex  parte 
Barker,  2  Leigh  719,  is  overruled  See  Schultz  t.  Schultz,  10  Orat 
378,  60  Am.  Dec.  335;  also  2  Min.  (4th  Ed.)  1042;  4  Min.  (3d  Ed.) 
103,  110,  112;  and  notes  to  section  5247. 

Who  to  be  preferred  as  administrator. — Where  the  personal  prop- 
erty of  the  wife  is  settled  by  a  deed  executed  before  the  marriage,  and 
duly  recorded,  that  upon  her  dying  intestate  In  her  husband's  lifetime 
the  trustee  is  to  convey  the  same  to  her  legal  heirs,  her  nearest  blood 
relation  is,  in  such  event,  entitled  to  the  administration  of  her  estate  in 
preference  to  her  husband.     Bray  v.  Dudgeon,  6  Munf.  132. 

After  the  death  of  intestate's  children  and  widow,  the  brother  of 
the  widow  is  entitled  to  administration  in  preference  to  the  intestate's 
brother.     Cutchln  v.  Wilkinson.  1  Call  3. 

In  a  contest  between  a  distributee  and  a  widow,  who  has  elected  to 
take  under  the  will  of  her  husband  personal  property  given  to  her,  the 
distributee  is  entitled  to  administration.  Thornton  v.  Winston,  4  Leigh 
152. 

As  between  a  distributee  and  a  creditor  asking  for  administration, 
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the   court  has  no  discretion  to  choose  between  them,  but  must  prefer 
tbe  distributee.     Haxall  v.  Lee,  2  Leigh  267. 

If  no  distributee  ap|ply  for  administration,  a  creditor  has  no  pre- 
ference over  any  other  person  In  an  application  therefor,  but  every 
case  must  depend  upon  Its  own  circumstances.  McCandllsh  t.  Hopkins, 
6   Call  208. 

An  executrix  declines  to  qualify,  and  agrees  that  administration 
c.  t.  a.  be  granted  to  her  daughter,  reserving  her  right  to  qualify  after 
her  daughter's  death.  This  renunciation  is  absolute  and  irrevocable, 
and  she  has  not  any  preferable  right  to  the  administration  de  bonis  non 
with  the  will  annexed.    Thornton  v.  Winston,  4  Leigh  152. 

Tbe  word  "distributees"  as  used  In  this  section  means  those  who 
would  be  entitled  under  the  Statute  of  Distributions  to  the  personal 
estate  of  the  decedent  if  he  had  died  intestate,  and  does  not  embrace 
legatees  and  devisees.  But  distributees  who  recognize  the  preferable 
right  of  tbe  widow  to  qualify,  if  the  court  deems  her  a  proper  person  to 
qualify,  will  not,  therefore,  waive  their  right  to  qualify  or  designate  who 
sball  in  event  the  court  denies  the  applicattion  of  the  widow  to  qualify. 
Smith  ▼.  Lurty,  107  Va.  548,  69  S.  E.  403. 

This  section  does  not  confer  upon  widow  the  absolute  right  to  qualify 
as  administratrix  on  her  husband's  estate  or  to  designate  tbe  person  to 
be   appointed.     Smith  v.  Lurty,   107   Va.   548,   69   S.  E.   403. 

If  devisees  and  legatees  would  have  been  distributees  had  the 
testator  died  intestate,  by  tbe  terms  of  the  statute  they  are  entitled  to* 
apply  for  administration  themselves  and  consequently  may,  "at  any  time 
^xraive  their  right  to  qualify  in  favor  of  any  other  person  to  be  designated 
by  them."  Tompkins  v.  Poff,  120  Va.  162,  90  S.  E.  630,  2  Va.  L.  Res. 
N.  S.  837.  and  note.  , 

Under  this  section  and  section  5358,  when  read  together,  a  dis- 
tributee who  applies  for  administration  and  is  appointed  and  qualifies 
can  only  be  removed  for  cause;  and  the  same  principle  applies  to  an 
appointee  in  whose  favor  a  distributee  waives  his  right  to  qualify.  By 
substitution  such  person  is  clothed  with  all  tbe  rights  of  the  distributee 
and  occupies  the  same  plane.  V/Len,  therefore,  the  appointment,  either 
ot  a  distributee  or  of  some  other  person  designated  by  him,  has  been 
made  and  the  appointee  has  qualified,  the  power  of  the  court  or  clerk 
Is  exhausted,  and  no  further  appointment  can  be  made  until  a  vacancy 
occurs  in  the  oflSce  in  some  way  recognized  by  law.  Tompkins  v.  Poff, 
120  Va.  162,  90  S.  E.  630,  2  Va.  L.  Reg.  N.  S.  837,  and  note;  2  Va.  L. 
Reg.   N.  S.  696. 

Tbe  construction  set  out  in  the  preceding  paragra'ph  does  not  unduly 
discriminate  between  distributees  of  the  same  class.  The  statute  con- 
templates a  possible  preference  in  favor  of  suitable  distributees  in  th<> 
order  In  which  they  apply  for  appointment;  and  to  the  diligent  in  this 
Instance,  as  in  others,  the  maxim,  "Prior  In  time,  prior  in  right,"  applies. 
Tompkins  v.  Poff,  120  Va.  162,  90  S.  E.  630,  2  Va.  L.  Reg.  827,  and  note. 
This  section  deals  with  two  classes  of  persons  who  are  eligibly  to  ap- 
pointment as  administrators:  (1)  Distributees  who  apply  therefor  or 
any  other  person  in  whose  favor  any  of  the  said  distributees  at  any 
time  waive  their  right  to  qualify;  and  (2)  one  or  more  of  the  creditors 
or  any  other  person  after  tbe  expiration  of  thirty  days  from  tbe  death  of 
the  intestate.  The  provision  of  section  5369,  which  allows  a  distributee, 
upon  notice,  to  displace  "a  creditor  or  other  person  than  a  distributee," 
applies  only  to  persons  Included  in  class  (2)  above  and  not  to  those 
enumerated  in  class  (1).  Tompkins  v.  Poff,  120  Va.  162,  90  S.  E.  630, 
2  Va.  L.  Reg.  N.  8.  837,  and  note. 

Generally. — For  Jurisdiction  as  to  probate  of  wills,  see  section  5247 
and  section  following.  As  to  committing  estate  to  sheriff,  etc.,  see  sec- 
tion 5374. 

See  3  Min.   (2d  Ed.)   570. 

Curator  may  be  appointed  until  administration  is  granted.  Section 
6248. 
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For  W.  Va.  decisions  on  similar  statute,  See  Justls'  Annotations, 
chapter  86,  section  4. 

See  Gregory's  Forms  Nos.  280,  281,, 282,  283,  284,  285. 

Sec.  5361.  Persons  presumed  to  be  dead;  administration  not  to  be 
granted  by  a  derk. — ^Administration  upon  the  estate  of  a  person 
presumed  to  be  dead  on  account  of  absence  from  the  Commonwealth 
for  seven  years  or  more  shall  not  in  any  case  be  granted  by  a  clerk. 
(1908,  p.  536,  §  1.) 

Bevisors'  Note< — ^This  and  the  seven  followtnK  sections  are  takrn 
from  the  same  act  (Acts  1908,  p.  536),  with  various  changes  in  phrase- 
ology and  some  change  in  meaning.  Instead  of  providing  that  the  casee 
shall  be  transferred  to  the  court,  as  was  done  by  section  1  of  the  act, 
section  5361  simply  prohibits  clerics  from  Iiavlng  jurisdiction  in  such 
cases.  Section  5362  extends  the  jurisdiction  to  the  judge  in  vacation  as 
well  as  to  the  court  in  term.  This  change  is  made  throughout  the  sec- 
tions. From  section  5863  there  tias  been  omitted  the  part  of  the  act 
authorizing  the  admission  of  certain  evidence.  By  chapter  261  of  thie 
Code  the  disabilities  have  I>een  removed,  hence  the  retention  of  that 
part  of  the  act  was  unnecessary.  Section  5365  provides  for  an  invest- 
ukent  of  the  funds  instead  of  directing  them  to  tie  put  at  interest. 
.Under  section  5366  reasonable  notice  must  be  given  to  the  parties  in- 
terested Iiefore  a  revocation  can  be  had.  That  section  also  distinct]; 
validates  the  title  of  bona  flde  purchasers. 

See  section  6239  for  presumption  of  death  at  the  end  of  seven  years' 
absence  from  the  State. 

Sec.  6362.  Persons  presumed  to  be  dead;  administration  before 
court;  notice  of  application. — Whenever  letters  of  administration 
on  the  estate  of  any  person  supposed  to  be  dead  on  account  of 
absence  for  seven  years  or  more  from  the  place  of  his  last  domicile 
in  this  State  shall  be  applied  for,  the  court,  or  the  judge  thereof  in 
vacation,  if  satisfied  that  the  applicant  would  be  entitled  thereto 
were  the  supposed  decedent  in  fact  dead,  shall  cause  to  be  ad- 
vertised in  a  newspaper  published  in  the  county  or  city  once  a 
week  for  four  successive  weeks  the  fact  of  said  application,  to- 
gether with  notice  that  on  a  certain  day,  which  shall  be  at  least 
two  weeks  after  said  advertisement,  the  court  or  judge  will  hear 
evidence  concerning  the  alleged  absence  of  the  supposed  decedent, 
and  the  circumstances  and  duration  thereof.     (Id.) 

For  a  case  under  the  former  law  see  Selden's  Ex'r  v.  Kennedy,  104 

Va.  826,  52  S.  E.  635,  11  Va.  L.  Reg.  986,  and  note. 

Sec.  5363.  Hearing  application;  evidence  receivable;  further  pub- 
lication.— At  the  hearing,  which  may  be  either  in  term  time  or  va- 
cation, the  court  or  judge  shall  hear  such  legal  evidence  as  will  then 
be  offered  for  the  purpose  of  ascertaining  whether  or  not  the  pre- 
sumption of  death  has  been  established,  and  if  satisfied  that  the 
legal  presumption  of  death  is  made  out,  the  court  or  judge  shall 
so  order,  and  shall  forthwith  cause  notice  thereof  to  be  inserted 
for  two  successive  weeks  in  a  newspaper  published  in  the  county 
or  city  and  also,  when  practicable,  in  a  newspaper  published  at  or 

near  the  place  beyond  the  Commonwealth  where  the  supposed  dc- 
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cedent  had  his  residence  when  last  heard  from.  Such  notice  shaU 
require  the  supposed  decedent,  if  alive,  or  any  person  for  him, 
to  produce  to  the  court  or  the  judge  thereof  in  vacation,  within 
twelve  weeks  from  the  date  of  its  last  insertion  .satisfactory  evi- 
dence  of  his  continuance  in  life.  If  there  be  not  in  the  county  or 
city  a  newspaper  in  which  the  publication  required  by  this  and 
the  preceding  section  may  be  made,  the  same  may  be  published  in 
some  newspaper  in  an  adjacent  county  or  city.     (Id.,  §  2,  3.) 

Sec.  6364.  Grant  of  administratioii;  effect. — If  within  the  said 
period  of  twelve  weeks  evidence  satisfactory  to  the  court  or  judge 
of  the  continuance  in  life  of  the  supposed  decedent  shall  not  be 
forthcoming,  the  court  or  judge  shall  issue  letters  of  administra- 
tion to  the  party  entitled  thereto,  and  the  said  letters,  until  re- 
voked, and  all  acts  done  in  pursuance  thereof,  and  in  reliance 
thereupon,  shall  be  as  valid  as  if  the  supposed  decedent  were  really 
dead.    (Id.,  §  4.) 

Sec.  5366.  Distribution  of  estate;  refunding  bond;  investment. — 
Before  any  distribution  of  the  proceeds  of  the  estate  of  such  sup- 
posed decedent  shall  be  made,  the  persons  entitled  to  receive  the 
same  shall  give  a  refunding  bond  with  surety  to  be  approved  by 
the  court  or  judge,  in  such  form  as  the  court  or  judge  shall  direct, 
and  with  condition  that  if  the  supposed  decedent  shall  in  fact  be 
alive  at  that  time,  they  will  respectively  refund  the  amounts  re- 
ceived by  each  on  demand,  with  interest  thereon ;  but  if  the  person 
or  persons  entitled  to  receive  the  same  is  or  are  unable  to  give  the 
security  aforesaid,  then  the  money  shall  be  invested  under  an  order 
of  the  court  or  judge  in  such  manner  as  the  said  court  or  judge 
may  approve,  which  investment  may  be  changed  from  time  to  time 
88  to  the  court  or  judge  may  seem  proper.  The  interest  arising 
from  such  investment  shall  be  paid  annually  to  the  person  or  per- 
sons appearing  to  be  entitled  thereto,  and  such  investment  shall 
continue  until  security  is  given,  as  aforesaid,  or  the  court  or  judge, 
on  application,  shall  order  it  to  be  paid  to  the  person  or  persons 
appearing:  to  be  entitled  to  it.     (Id.,  §  5.) 

Sec.  6366.  Bevocation  of  administration;  effect  on  previous  acts; 
title  of  purchasers,  widow,  tieiirs,  and  next  to  kin. — The  court,  or 
the  judge  thereof  in  vacation,  after  reasonable  notice  to  the  parties 
interested,  may  revoke  said  letters  at  any  time  on  due  and  satis- 
factory evidence  that  the  supposed  decedent  is  in  fact  alive.  After 
such  revocation  all  the  powers  of  the  administrator  shall  cease,  but 
all  receipts  or  disbursements  of  assets  and  other  acts  previously 
done  by  him,  asd  the  title  of  bona  fide  purchasers  to  property  under 
sales  made  by  him,  shall  remain  as  valid  as  if  said  letters  were  un- 
revoked, and  the  administrator  shall  settle  the  account  of  the  ad- 
ministration down  to  the  time  of  such  revocation,  and  shall  transfer 
all  assets  remaining  in  his  hands  to  the  owner  ther«>of  who  had  been 
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presumed  to  be  dead,  or  to  his  duly  authorized  agent  or  attorney. 
But  nothing  in  this  section  shall  validate  the  title  of  any  jjerson 
to  any  money,  or  property  received  as  widow,  next  of  kin,  or  heir 
of  such  supposed  decedent,  but  the  same  may  be  recovered  frdm 
them  in  like  manner  as  if  no  such  administration  had  been  granted. 
(Id.) 

Sec.  5367.  After  relocation,  substitution  of  snippofled  decedent  in 
pending  actions;  reopening'  of  judgments  against  former  adminis- 
trator ;  effect  of  judgments  after  substitution. — After  revocatioii  of 
the  letters,  the  person  erroneously  supposed  to  be  dead  may,  on 
suggestion  filed  of  record  of  the  proper  fact,  be  substituted  as 
plaintiff  in  all  actions  brought  by  the  administrator,  whether  pros- 
ecuted to  judgment  or  otherwise.  He  may,  in  all  actions  previously 
brought  against  his  administrator,  be  substituted  as  defendant,  on 
proper  suggestion  filed  by  himself,  or  of  the  plaintiff  therein,  but 
shall  not  be  compelled  to  go  to  trial  in  less  than  three  months  from 
the  time  of  such  suggestion  filed.  Judgments  recovered  against  the 
administrator,  before  revocation  as  aforesaid  of  the  letters,  may 
be  opened,  on  application  by  the  supposed  decedent  made  within 
three  months  from  the  said  revocation,  and  supported  by  aflfidavit, 
denying  specifically,  on  the  knowledge  of  the  affiant,  the  cause  o{ 
the  action,  in  whole  or  in  part,  or  specifically  alleging  the  exist- 
ence of  facts  which  would  be  a  valid  defense;  but,  if  within  said 
three  months,  such  application  shall  not  be  made,  or  being  made, 
the  facts  exhibited  shall  be  adjudged  an  insufficient  defense,  the 
judgment  shall  be  conclusive  to  all  intents,  saving  the  defendant's 
right  to  have  it  reviewed,  as  in  other  cases,  by  certiorari,  appeal,  or 
writ  of  error.  After  the  substitution  of  the  supposed  decedent  as 
defendant  in  any  judgment,  as  aforesaid,  it  shall  become  a  lien 
upon  his  real  estate  in  the  county  or  city,  and  shall  so  continue  as 
other  judgments,  unless  and  until  it  shall  be  set  aside  by  the  court 
below,  or  reversed  in  the  Supreme  Court  of  Appeals.    (Id.,  §  6.) 

Sec.  6368.  Costs,  by  whom  payable. — The  costs  attending  the  is- 
sue of  such  letters  or  their  revocation,  shall  be  paid  out  of  the 
estate  of  the  supposed  decedent;  and  costs  arising  upon  an  appli- 
cation for  letters  which  shall  not  be  granted,  shall  be  paid  by  the 
applicant.     (Id.,  §  7.) 

Sec.  6369.  Oath  and  bond  of  administrator;  when  grant  to  ceasa 
— Before  any  grant  of  administration,  as  of  the  estate  of  an  intestate, 
the  person  to  whom  it  is  granted  shall,  in  the  court  or  before  the 
clerk  granting  it,  give  bond  and  take  an  oath  that  the  deceased 
has  left  no  will,  so  far  as  he  knows,  and  that  he  wiB  faithfully  per- 
form the  duties  of  his  office  to  the  best  of  his  judgment.  Such  oath 
may  be  taken  on  behalf  of  a  corporation  by  its  president,  a  vice- 
president,  secretary,  treasurer,  or  trust  officer.  If  a  will  of  the 
decedent  be  afterwards  admitted  to  record,  or  if,  after  adminis- 
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tration  is  granted  to  a  creditor  or  other  person  than  a  distributee, 
any  distributee  who  shall  not  have  before  refused  shall  apply  for 
administration,  there  may  be  a  grant  of  probate  or  administration, 
after  reasonable  notice  to  such  creditor  or  other  person,  in  like  man- 
ner as  if  the  former  grant  had  not  been  made ;  and  the  said  former 
grant  shall  thereupon  cease.  (Code  1887,  §  2640;  1902-3-4,  p.  594: 
1914,  p.  30.) 

See  notes  of  Tompkins  t.  Poff  under  section  5360. 
See  2  Mln.  (4th  Ed.)  1034;  3  Min.  {2A  E'a.)  656,  574. 
For  W.  Va.  decisions  on  similar  statute  see  Jnstis'  Annotations,  chap- 
ter 85,  section  5. 

See  Gregory's  Forms  Nos.  280,  281,  282. 

Sec.  5370.  Penalty  of  bond  of  executor  or  administrator. — ^Every 
bond  of  an  executor  or  administrator  shall  be  in  a  penalty  equal,  at 
the  least,  to  the  full  value  of  the  personal  estate  of  the  deceased  to 
be  administered;  and  where  there  is  a  will,  which  authorizes  the 
executor  or  administrator  to  sell  real  estate,  or  receive  the  rents 
and  profits  thereof,  the  bond  shall  be  in  a  penalty  equal,  at  the 
least,  to  the  full  value,  both  of  the  said  personal  estate  and  of  such 
real  estate,  or  rents  and  profits,  as  the  case  may  be.  (Code  1887, 
§  2641.) 

Revlsors*  Note.— The  words,  "or  rents  and  proflts,  as  the  case  may 
be,"  found  at  the  end  of  this  section,  are  new.  The  penalty  of  the  Ixind 
ought  not  to  cover  the  value  of  the  real  estatte  if  the  executor  is  only  to 
receive  the  rents  and  proflts. 

Amount  of  security — ^lliscretion  of  court.— The  intention  of  this 
section  is  that  the  court  granting  admlnistratioii  on  an  estate  should  have 
a  discretion  in  regard  to  the  amount  of  security,  and  the  general  prac- 
tice of  requiring  the  security  in  double  the  estimated  value  of  the  estate 
is  a  proper  exercise  of  that  discretion.  Atkinson  v.  Christian,  3  Grat. 
448. 

Executors  now  liable  COr  iMid  pajrments. — Under  1  Rev.  Code,  p. 
379,  chapter  104,  section  21,  the  securities  of  the  executor  were  bound 
by  titeir  bond  for  due  administration  of  the  personal  assets  only.  Jones 
V.  Hobson,  2  Rand.  483;  Burnett  v.  Harwell,  3  Leigh  89.  As  the  law 
was  then,  they  could  not  have  been  held  liable  for  land  payments  col- 
lected by  the  executor,  but  now  they  are  liable  therefor.  Reherd  v.  Long, 
77  Va.   839,  845. 

The  official  bond  of  an  executrix  only  binding  the  obligors  for  the  due 
administration  of  the  personal  estate,  the  sureties  are  to  no  extent  re- 
Hponsible  tor  the  rents  and  proflts  of  the  real  estate.  Hutcherson  v, 
Pigg,  8  Grat.  220. 

Executors  take  land  as  trustees. — Acting  under  the  will,  the  execu- 
tors take  land,  not  as  executors,  but  only  as  trustees;  but  when  It  is  sub- 
jected to  their  control,  it  must  be  Included  In  their  official  bonds  and  in 
the  Inventory  or  appraisement.  Section  5376.  As  trustees  they  are  liable 
only  for  their  respective  receipts.  Boyd's  Ex'rs  v.  Boyd's  Heirs,  3  Grat. 
U4. 

Bond  presomed  to  be  correct  unless  evidence  to  the  c<Mitrary. — In 
the  absence  of  evidence  directly  to  the  contrary,  it  must  be  presumed  that 
the  official  bond  of  the  executor  and  his  sureties  was  In  the  usual  form, 
with  a  condition  "for  the  faithful  discharge  of  the  duties  of  his  trust." 
Reherd  v.  Long,  77  Va.  839,  846. 

Effect  of  Incorrect  form  of  bond. — A  bond  taken  from  an  adminis- 
trator de  bonis  non  cum  testamento  annexo,  in  the  form  of  a  bond  for 
administration  de  bonis  non,  was  held  void  for  all  purposes  in  Morrow's 
Adm'r  v.  Peyton's  Adm'r,  8  Leigh  54.  But  this  decision  is  criticised  and 
overruled  In  Gibson  v.  Beckham.  16  Grat.  321. 
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Where  the  court  or  o£Scer  has  authority  to  take  a  bond,  and  makes 
a  mistake  by  omitting  some  condition  prescribed,  or  Inserting  a  condition 
not  authorized  or  illegal,  unless  the  statute  by  express  words  or  necessar] 
Implication  makes  it  wholly  void  the  bond  is  not  void;  the  good  shall 
not  be  vitiated  by.  the  bad,  and  the  bond  may  be  sued  on,  so  far  as  the 
conditions  are  good,  as  a  statutory  bond.  And  where  the  court  hai 
cognizance  of  the  subject  matter,  and  takes  a  bond  which  on  its  face  U 
valid,  but  contains  a  recital  of  facts  necessary  to  its  validity,  the  obligort 
shall  be  estopped  from  denying  the  truth  of  the  recitals.  Oibson  v.  Beck, 
ham,  16  Grat.  321,  334,  and  cases  cited;  also  note  thereto,  Va.  Rep.  Anno 

Ooexecutors  joining  in  the  same  executorial  bond  are  sureties  foi 
each  other.  Boyd's  Ex'rs  v.  Boyd's  Heirs,  3  Grat.  113.  See,  also,  as  t( 
coadministrators.  Morrow's  Adm'r  v.  Peyton's  Adm'r,  8  Leigh  64;  Cox  v 
Thomas'  Adm'x,  9  Grat.  319;  Caskle's  Ex'rs  v.  Harrison,  76  Va.  93,  anc 
note  to  Boyd's  Ex'rs  v.  Boyd's  Heirs,  supra,  Va.  Rep.  Anno.;  Yates'  Adm'i 
V.  Wilson,  86  Va.  625,  10  S.  E.  976. 

All  sureties  should  be  made  parties. — All  the  sureties  in  the  officia 
bond  of  an  executrix  should  be  parties  to  a  suit  by  legatees  for  distribu 
tion,  or  a  sufficient  reason  should  be  shown  for  failing  to  make  then 
parties,  before  a  decree  is  made  against  one  of  them.  Hutcherson  v.  Plgg 
8- Grat.  220. 

Generally. — See  3  Min.  (2d  Bd.)  674;  4  Min.  (3d  Ed.)  1581;  also 
section  279. 

See,  also,  section  286,  and  notes. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap 
ter  85,  section   6. 

See  Gregory's  Forms  Nos.  280,  281,  282. 

Sec.  5371.  When  security  not  to  be  requirecL — ^Where  the  will 
directs  that  an  executor  shall  not  give  security,  the  court  or  cleri 
shall  not  require  it  of  him,  unless  oA  the  application  of  any  person 
interested,  or  from  its  or  his  own  knowledge,  it  or  he  thinks  securitj 
ought  to  be  required.     (Code  1887,  §  2642;  1902-3-4,  p.  594.) 

Revlsors'  NotC'. — ^For  an  act  anthortzinjc  courts,  in  their  dlscretloa 
where  the  amount  coming  into  the  hands  of  personal  rcprc^ciiriitivcs  oi 
llCuardians  does  not  exceed  one  hundred  dollars,  to  permit  such  flduciarie( 
to  qualify  by  $^ving  bond  without  surety,  and  providing  that  on  estates  o 
decedents  of  one  hundred  dollars  or  less  in  value,  Uiere  shall  be  no  tax  « 
court  cost  upon  the  quallflcatlon  of  a  personal  representative,  see  Act 
1018,  p.  4«9. 

Under  this  section  coarts  of  probate  may  exercise  wide  discretion  ii 
requiring  security  of  executors  where  the  will  directs  that  none  shall  b( 
given,  and  the  exercise  of  this  discretion  should  not  be  disturbed  except  ii 
case  of  plain  abuse.  It  may  be  required  on  application  of  any  person  in 
terested  or  by  the  court  on  its  own  motion.  Schnurman  v.  Blddle,  10! 
Va.  702.  64  S.  E.  977. 

When  an,  executor,  who  has  been  permitted  to  qualify  withou 
security,  brings  a  suit  in  chancery  to  reduce  into  possession  the  funds  o 
his  testator,  the  court  may,  in  its  discretion,  require  security  before  i 
will  lend  its  aid.     Bryce  v.  Stevenson,  2  Rand.  438. 

Where  a  testator  appointed  his  wife  and  son  executrix  and  executoi 
of  his  will,  directing  that  they  should  be  allowed  to  qualify  withou 
giving  security,  and  afterwards  by  codicil  appointed  a  third  person  execu 
tor  with  them,  the  third  person  is  not  entitled  to  qualify  without  givim 
security.  Fairfax  v.  Fairfax's  Ex'r,  7  Grat.  36.  Quaere,  If  parol  testi 
mony  is  admissible -in  such  case  to  show  intention  of  testator.     Id. 

To  the  judgment  of  a  county  court  refusing  to  permit  a  person  name< 
as  executor  in  a  will  to  qualify  without  giving  security,  an  appeal  wouU 
formerly  lay  as  a  matter  of  right  to  the  circuit  court.  Fairfax  v.  Fairfax'] 
Ex'r,  7  Grat.  36. 

For  W.  Va.  decisions  on  similar  statute  see  Justis*  Annotations,  chap 
ter  85,  section  7. 

See  Gregory's  Forms  Nos.  629,  530,  532. 
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Sec.  B372.  Execntor  of  execntmr  to  have  no  authority  over  estate 
of  flnt  testator;  administration  thereof  granted  by  court. — The  ex- 
ecutor of  an  executor  shall  have  no  authority  as  such  to  adminis- 
ter the  estate  of  the  first  testator,  but  on  the  death,  resignation  or 
removal  of  the  sole  surviving  executor  of  any  last  will,  adminis-- 
tration  of  the  estate  of  the  first  testator,  not  already  administered, 
may  be  granted,  with  the  will  annexed,  to  such  person  as  the  court 
shall  think  fit  to  appoint.     (Code  1887,  §  2643.) 

Revisors*  Note. — ^Thc  words  "resignation  or  removal"  are  new. 

See  3  Min.   (2d  Ed.)   670,  679. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter S6,  section  8. 

Sec  6373.  On  marriage  of  female  personal  representatiTe  her  an- 
thority  is  not  extinguished. — Where  an  unmarried  woman  who  is  a 
personal  representative,  either  alone  or  jointly  with  another,  sliall 
marry,  her  husband  shall  not  be  a  personal  representative  in  her 
right,  but  the  marriage  shall  not  operate  as  an  extinguishment  of 
her  authority.  Whenever  such  female  personal  representative  shall 
marry,  the  court  in  which  or  before  whose  clerk  she  qualified  shall, 
on  the  motion  of  any  surety  on  her  bond  as  such,  and  may  on  the 
motion  of  any  other  person  interested,  or  when  it  shall  seem  proper 
to  such  court,  revoke  her  powers  and  authority,  and  thereafter  the 
other  personal  representative,  if  there  be  any,  may  proceed  in  dis- 
charging the  trust  as  if  she  were  dead,  and,  if  there  be  no  other 
personal  representative,  administration  de  bonis  non  (with  the  will 
annexed,  if  there  be  a  will)  may  be  granted  by  the  court.  (Code 
1887,  §  2644;  1891-2,  p.  333;  1902-3-4,  p.  594.) 

Sec.  6374.  When  estate  of  decedent  committed  to  sheriff  or  ser- 
geant; no  bond  required  of  officer;  when  court  may  revoke  oriaf 
and  allow  another  to  qualify;  payment  of  State  tax  on  administra- 
tion.— If  at  any  time  two  months  elapse  without  there  being  an  ex- 
ecutor or  administrator  of  the  estate  of  a  decedent  (except  during 
a  contest  about  the  decedent's  will  or  during  the  infancy  or  ab- 
sence of  the  executor),  the  court,  or  in  vacation  the  clerk  thereof,  in 
which  or  by  whose  clerk  the  will  was  admtited  to  record,  or  which 
has  jurisdiction  to  grant  administration  on  the  decedent's  estate, 
•hall,  on  the  motion  of  any  person,  order  the  sheriff  of  the  county 
or  city,  or  the  sergeant  of  the  city,  if  there  be  no  sheriff  thereof, 
to  take  into  his  possession  the  estate  of  such  decedent  and  admin- 
ister the  same ;  whereupon  such  sheriff  or  sergeant,  without  taking 
any  other  oath  of  office  or  giving  any  other  bond  or  security  than 
he  may  have  before  taken  or  given,  shall  be  the  administrator,  or 
administrator  de  bonis  non,  of  the  decedent,  with  his  will  annexed, 
if  there  be  a  will,  and  shall  be  thenceforward  entitled  to  all  the 
rights  and  bound  to  perform  all  the  duties  of  such  administrator. 
The  court  may,  however,  at  any  time  afterwards,  on  reasonable  no- 
tice to  such  sheriff  or  sergeant,  revoke  such  order  made  by  it  or  its 
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clerk,  and  allow  any  otli,er  person  to  qualify  as  executor  or  ad 
ministrator.  When  an  estate  is  committed  to  the  sheriff  or  sergean 
on  the  motion  of  a  creditor  or  other  person,  the  State  tax  due  fo 
such  administration  shall  be  paid  by  the  party  upon  whose  motioj 
.  the  estate  was  committed,  and  the  same  shall  be  repaid  to  him  b^ 
the  sheriff  or  sergeant  out  of  the  first  funds  received  by  him  fron 
such  estate.     (Code  1887,  §  2645;  1902-3-4;  pp.  78,  595.) 

Kevisors'  Noto.— The  last  sentence  is  new,  bat  is  tlie  substance  i 
Acts  1903-8>1,  p.  78. 

If  the  county  court  commits  an  estate  to  the  sheriff  for  administratio 
before  tlie  expiration  of  the  statutory  period  (now  two  months)  from  th 
death  of  the  testator  or  intestate,  the  act  is  not  void,  but  voidable.  Hutchc 
son  V.  Priddy.  12  Grat.  86. 

The  sheriff  stands  on  the  footing  of  any  other  administrator,  subjec 
only  to  the  power  reserved  to  the  court  to  revoke  the  order  committin, 
the  estate  to  him,  and  allow  some  other  person  to  qualify  as  execute 
or  administrator.  Every  right  and  every  duty  pertaining  to  any  othe 
administrator  Is  thus  devolved  upon  him;  therefore  the  court  cannot  gran 
the  administration  to  a  distributee  without  notice  to  the  sheriff  of  th 
application.    Hutcheson  v.  Priddy,  1 2  Orat.  S6. 

The  sheriff  into  whose  hands  the  administration  of  the  estate  ha 
been  put  must  proceed  with  the  administration  till  it  is  completed 
although  his  official  term  may  have  ended,  and  ho  and  his  sureties  an 
liable  for  acts  done  by  himself  or  doputy  before  or  after  the  expiratioi 
of  hi?  office  in  administering  the  estates.  Tunstall's  Adm'r  v.  Withers 
86  Va.  892,  11. S.  E.  565;  Dabney's  Adm'r  v.  Smith's  Legatees,  5  Leigl 
13;  Douglass'  Ex'r  v.  Stumps,  Id.  392;  Tylor  v.  Nelson's  Adm'x,  14  Grat 
214;  Mosby's  Adm'r  v.  Mosby's  Adm'r,  9  Grat.  601;  Hudson  v.  Burwell'i 
Adm'r,  1  Va.  I>ec.  364;  Cocke  vs.  Harrison,  3  Rand.  494;  3  Min.  (2d  Ed.] 
571. 

The  sheriff  may  administer  such  estate  by  deputy,  and  as  well  aftei 
as  before  the  expiration  of  his  office.  Mosby's  Adm'r  v.  Mosby's  Ailm'r 
9  Grat.  684,  601;  Dabney's  Adm'r  v.  Smith's  Legatees,  6  Leigh  13; 
Douglass'  Ex'r  v.  Stumps,  Id.  892;  Hudson  v.  Burwell's  Adm'r,  1  Va.  Doc 
364. 

Where  the  will  vested  in  the  executors  an  interest  and  a  trubt,  and 
it  was  their  duty  to  take  possession  of  the  land  and  to  account  for  the 
rents  and  profits,  and,  after  the  death  of  one  executor  and  the  removal 
of  the  other,  administration  c.  t.  a.  was  committed  to  the  sheriff,  ho  was 
authorized  under  this  statute  to  execute  the  power  and  trust,  and  Is  rhere- 
fore  bound  to  account  for  the  rents  and  profits.  Mosby's  Adm'r  v.  Mosby's 
Adm'r,  9  Grat.  684. 

It  is  not  Imperative  on  the  court  to  grant  administration  to  a  dis- 
tributee after  estate  has  been  committed  to  the  sheriff,  but  there  is  a 
legal  discretion  in  the  court.     Hutcheson  v.  Priddy,  12  Grat.  35. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations',  chap- 
ter 86,  section  10. 

See  Gregory's  Forms  Nos.  283,  285. 

Sec.  6376.  Letters  of  administration  in  due  form  nnneceesary; 
how  made  out  when  required. — A  cop/  of  the  order  whereby  cer- 
tificate is  granted  to  any  personal  representative  for  obtaining  pro- 
bate or  letters  of  administration,  shall  be  as  effectual  as  the  pro- 
bate or  letters  made  out  in  due  form.  Nevertheless,  the  clerk  of 
the  court  by  which  such  order  is  made,  shall,  when  required  by  any 
personal  representative,  make  out  such  probate  or  letters  in  due 
form.  The  same,  when  so  made  out,  shall  be  signed  by  the  clerk, 
sealed  with  the  seal  of  the  court,  and  certified  by  the  judge,  to 
be  attested  in  due  form.  (Code  1887,  §  2646.) 
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Ko\lsops'  Note. — A  change  has  been  made  In  the  last  sentfnce  of  this 
section  in  order  to  make  It  conform  to  section  6205,  which  Is  a  copy  of 
tlic  federal  statute  on  that  subject. 

The  certiileate  of  probate  or  of  administration,  granted  by  a  court  of 
this  State  and  attested  by  the  clerk,  will  enable  the  executor  or  admluls- 
irator  to  act.  tnd  may  be  given  in  evidence  in  any  court  of  this  Couimon- 
woalih.     Dickinson  v.  McC'raw,  4  Rand.  IDS. 

For  \V  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 85,  nection  11. 

See  Gregor>'s  Forms  Nos.  276,  280,  281,  282,  2S4 

See.  5376.  Appraisement  of  estate  of  decedent ;  to  be  si^rned  and 
returned  to  commissioner  of  accounts ;  to  be  recorded  by  clerk,  and 
date  of  its  return  entered  by  commissioner;  its  effect  as  evidence; 
pay  of  appraisers. — Every  court  or  clerk  by  whose  order  any  person 
is  authorized  to  act  as  a  personal  representative  shall,  except  where 
a  testator  directs  his  estate  not  to  be  appraised,  or,  though  he  so 
directs,  if  the  court  or  clerk  deems  it  proper,  appoint  three  or  more 
appraisers  in  every  county  or  corporation  in  which  there  may  be 
any  goods  or  chattels  of  the  deceased,  or  in  case  of  a  will  in  which 
there  may  be  any  real  estate  which  the  personal  representative  is 
authorized  to  sell,  or  of  which  he  is  authorized  to  receive  the  rents 
and  profits.  After  taking  an  oath  for  the  purpose,  they  shall  ap- 
praise such  goods  or  chattels  as  may  be  produced  to  them,  and  also 
the  said  real  estate.  The  appraisers  shall  receive  each,  for  their  at- 
tendance, one  dollar  per  day.  The  appraisement  shall  be  signed 
by  them  and  returned  to  the  commissioner  of  accounts  of  such  court, 
who  shall  inspect  the  same,  see  that  it  is  in  proper  form,  and,  within 
ten  days  after  it  is  received  and  approved  by  him,  deliver  it  to  the 
elerk  of  such  court,  who  shall  record  the  same,  with  the  certificate 
of  approval.  The  date  of  return  of  an  appraisement  shall  be  en- 
tered by  the  said  commission!- r  in  his  record  book.  Every  such  ap- 
praisement shall  be  prima  facie  evidence  of  the  value  of  the  estate 
embraced  therein,  and  that  it  came  to  the  hands  of  the  personal 
representative.    (Code  1887,  §  2647;  1902-3-4,  p.  595.) 

C'arr's  Ex'r  v.  Anderson,  2  Hen.  &  M.  361,  nnJ  I'arks'  Adm'r  v. 
Kuclier,  E  Leigh  149,  construing  the  olcl  statute,  1  Rev.  Coda  j849,  p.  £86, 
have  been  overruled  by  the  last  clause  of  this  section;  and  whilst  under 
the  old  law  the  appraisement  was,  without  signature  of  personal  represen- 
tative, prima  facie  evidence  of  the  value  only  (Rogers'  Adm'x  v.  Chand- 
ler's Adm'x,  3  Munf.  65),  It  is  now  also  prima  facie  evidence  that  the 
estate  came  into  the  hands  of  the  personal  reprosentative.  Barton,  L. 
Pr.  (2d  Ed.)  624;  3  Min.  (2d  Ed.)  576,  635;  2  Barton,  C.  Pr.  (2d  Ed.) 
713.    As  to  inventory  of  the  estate,  see  section  5403. 

Discussed,  7  Va.  Law  J.  257. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 85,  section  12. 

See  Gregory's  Forms  Nos.  276,  280,  281,  282,  283,  284,  285. 

Sec.  5377.  Duty  of  every  personal  representative ;  debt  of  execu- 
tor not  extingnished  by  his  appointment ;  how  representative,  whose 
powers  have  ceased,  may  pay  or  deliver  assets  of  decedent  to  admin- 
istrator de  bonis  non ;  effect  thereof. — It  shall  be  the  duty  of  every 
personal  representative  to  administer,  well  and  truly,  the  whole 
personal  estate  of  his  decedent.    The  appointment  of  a  debtor  as 
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executor  shall  not  extinguish  the  debt.  When  the  powers  of  a  per 
sonal  representative  have  ceased  and  there  be  an  administrator  d( 
bonis  nou  of  the  decedent's  estate,  it  shall  be  lawful,  with  the  con 
sent  of  the  court  in  which  or  before  whose  clerk  the  administratoi 
de  bonis  non  qualified,  for  the  personal  representative  to  pay  anc 
deliver  to  such  administrator  de  bonis  non  the  assets  of  the  de 
cedent,  whether  converted  or  not,  for  which  such  former  persona 
representative  is  responsible;  but  such  consent  shall  not  be  givei 
unless  the  administrator  de  bonis  non  shall  have  given,  or  shal 
give,  a  bond  sufficient  to  cover  the  additional  assets,  so  to  be  paic 
or  delivered  to  him.  The  administrator  de  bonis  non  shall  administei 
the  same  as  assets  received  in  due  course  of  administration,  and  hii 
receipt  therefor  shall  be  a  voucher  in  the  settlement  of  the  accounts 
of  the  former  personal  representative,  and  shall  exempt  such  per 
sonal  representative  from  all  liability  for  said  assets  so  lawfully 
paid  over  and  delivered.  But  this  section  shall  not  be  construed  ai 
exempting  such  former  personal  representative  and  his  sureties 
from  liability  for  any  breach  of  duty  with  respect  to  such  asset 
committed  by  him  before  they  were  so  paid  over  and  delivered  bj 
him  as  aforesaid;  nor  as  authorizing  a  suit  by  the  administratoi 
de  bonis  non  against  such  personal  representative  or  his  estate  t( 
compel  the  payment  and  delivery  to  him  of  such  assets  of  the  de 
cedent  as  were  converted  by  said  representative.  (Code  1887,  | 
2648.) 

Statute  of  limitations — New  promise  by   personal  representatlTe.— 

The  personal  representative  must  so  administer  the  estate  as  to  protec 
it  against  all  stale  demands;  for,  in  the  eyes  of  the  law,  these  do  no 
constitute  valid  charges  against  the  estate  to  be  administered.  There 
fore  the  personal  representative,  when  sued  at  Jaw  or  in  equity,  mus 
plead  the  statute  of  limitations  as  to  all  claims  barred  at  the  time  o 
action  brought.  Nor  where  the  debt  was  barred  in  the  lifetime  of  tli 
testator  or  intestate  can  the  personal  representative  make  a  promise  whicl 
will  take  the  case  out  of  the  statute;  though  he  may,  when  the  debt  i 
just  and  about  to  be  barred  after  the  death  of  the  testator  or  intestate 
make  a  promise  to  pay  which  will  prevent  the  operation  of  the  statute 
Smith  V.  Pattte,  81  Va.  654;  Trimyer  v.  Pollard,  5  Qrat.  460;  Bell  t 
Crawford,  8  Grat.  110;   Bishop  v.- Harrison's  Adm'r,  2  Leigh  537. 

Exoneration  of  real  estate. — It  is  the  duty  of  an  executor  or  adminis 
trator  to  apply  the  assets  of  the  estate  not  necessary  for  the  paymen 
of  debts  to  the  exoneration  of  the  real  estate  of  his  testator  or  intestat 
which  may  be  under  mortgage.  Dandridge  v.  Minge,  4  Rand.  397;  bu 
see  Frasier  v.  Littleton's  Ex'rs,  100  Va.  9,  40  S.  B.  108.  See  generall 
note,  Carrlngton  v.  Didier,  8  Grat.  266,  Va.  Rep.  Anno. 

Debt  of  executor  not  extintruistied. — The  provision  that  the  appoint 
ment  of  a  debtor  as  executor  shall  not  extinguish  the  debt  changes  tti 
rule  of  common  law.  Utterback's  Adm'r  v.  Cooper,  28  Grat.  233,  not 
Va.  Rep.  Anno.;  3  Mln.  (2  Ed.)  212,  601;  Barton,  C.  Pr.  (2d  Kd.)  715. 

Wltat  assets  administrator  d.  b.  n.  is  entitled  to. — Before  Acts  188! 
p.  643,  amending  this  section  as  it  stood  in  Code  1873,  p.  940.  the  admin 
Istrator  de  bonis  non  was  entitled  only  to  those  assets  which  had  no 
been  converted.  Wernlck  v.  McMurdo,  6  Rand.  51;  Tyler  v.  Nelson' 
Adm'x.  14  Grat.  223;  Clarke  v.  Wells'  Adm'r,  6  Grat.  475;  Georgia  H.  1 
Co.  V.  Kinnler's  Adm'x,  28  Grat.  88;  Hinton  v.  Bland's  Adm'r,  81  V« 
595;  Morris'  Adm'r  v.  Morris'  Adm'r,  4  Grat.  293.    But  now,  with  the  cot 

(2324) 


"S 


Digitized  by 


Google 


Ch.  219]  PBBSONAL  KBP&B8ENTATIVBS  §5379 

sent  of  the  court  in  which  he  qualified,  the  administrator  d.  b.  n.  is  en~ 
titled  to  the  assets  of  the  decedent,  whether  converted  or  not. 

Who  may  sue  personal  r«iire«entative  of  administrator. — The  ad- 
ministrator d.  b.  n.  cannot  sue  the  personal  representative  of  a  former 
executor  or  administrator  for  assets  converted  or  wasted;  such  suit  may 
be  brought  directly  by  creditors,  legatees,  or  distributees.  Wernlck  v. 
McMurdo,  5  Kand.  57;  Hinton  v.  Bland's  Adm'r,  81  Va.  595;  Cheatham 
V.  Friend,  9  Leigh  580;  Dodson  t.  Simpson,  2  Rand.  294. 

When  receiver  may  be  appointed. — When  the  estate  has  been  com- 
mitted to  the  sheriff  as  administrator  d.  b.  n.,  and  unadministered  asaets 
are  InsutOcient  to  pay  debts,  and,  in  order  to  pay  same,  that  fund  must  be 
drawn  upon  to  some  nnlcnown  extent.  It  is  proper  not  to  pay  that  fund 
at  once  to  distributees,  but  to  appoint  receiver  to  hold  same  tor  pro- 
tection of  sureties,  creditors,  and  distributees,  since  administrator  d.  b.  n. 
cannot  sue  his  predecessor  for  assets  wasted  or  converted.  Harman  v. 
McMullln,  85  Va.  187.  7  S.  K.  349;  Wernlclc  v.  McMurdo,  5  Rand.  51; 
Hinton  v.  Bland'  Adm'r,  81  Va.  595. 

Oenerall). — As  to  transferring  securities  to  successor,  see  section 
5432. 

For  W.  Va.  decisions  on  similar  statute  see  Jusus'  Annotations,  chap- 
ter 85,  section  13. 

Sec.  5378.  Authority  to  an  executor  or  administrator  of  a  de- 
ceased person  to  execute  on  behalf  of  such  deceased  person  a  deed  to 
reel  estate  sold  by  such  deceased  person  during  his  lifetime  under  a 
written  contract. — "When  any  deceased  person  shall  have  bona  fide 
sold  any  land  and  shall  have  given  a  written  contract  to  the  pur- 
chaser to  convey  the  same,  and  the  written  contract  has  been  duly 
recorded  in  the  county  or  corporation  wherein  the  laud  is  situated, 
his  executor  or  administrator  may,  upon  the  payment  of  the  price, 
or  the  balance  thereof  remaining  unpaid,  and  a  full  compliance  with 
the  conditions  of  the  written  contract,  execute  a  deed  to  the  pur- 
chaser conveying  such  real  estate  as  shall  be  specified  in  the  said 
written  contract,  and  such  deed  shall  convey  the  title  as  fully  as  if 
it  had  been  executed  by  the  deceased  obligor.     (1910,  p.  288.) 

Sec.  6379.  P^'sonal  representatives  to  furnish  the  ages  and  ad- 
dresses of  heirs;  affidavit;  clerk  to  record  list;  cost  of  recording; 
list  as  evidence;  commissions  of  personal  represMitatives. — Every 
personal  representative  of  an  intestate  shall,  at  the  time  of  his  qual- 
ification, furnish  the  court  or  clerk  granting  the  administration  a 
list  of  the  names,  and  as  far  as  possible  the  ages  and  addresses,  of 
the  heirs  of  his  decedent,  accompanied  by  his  affidavit  that  he  has 
made  diligent  inquiry  as  to  such  names,  ages  and  addresses,  and 
that  he  believes  such  list  to  be  true  and  correct,  which  list  it  shall 
be  the  duty  of  the  clerk  to  record  in  the  deed  book  and  index  in 
the  name  of  the  decedent  as  grantor  and  the  heirs  as  grantees. 
Such  list  so  made  and  recorded  shall  be  prima  facie  evidence  of 
facts  therein  stated.  The  cost  of  recording  such  list  shall  be  deemed 
a  part  of  the  cost  of  administration,  and  be  paid  out  of  the  estate 
of  the  intestate.  Such  personal  representative  shall  not  receive  any 
compensation  for  his  services  until  such  list  is  filed  and  recorded, 
unless  he  files  an  affidavit  before  the  commissioner  of  accounts  that 
said  heirs  are  unknown  to  him,  and  that  after  diligent  inquiry  he 
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has  been  unable  to  ascertain  their  names,  ages,  or  addresses,  i 
the  case  may  be.    (1912,  p.  453;  1916,  p.  507.) 

Revisers'  Note. — Thl»  section  is  the  substance  of  the  act  of  19i 
(Acts  1012,  p.  453).  The  act  of  1910  (.lets  1910,  p.  507)  amended  tl 
foi-mer  act  in  several  particulars,  the  most  material  of  which  was  the  e 
tension  of  the  act  so  as  to  embrace  the  personal  representatives  of  i 
decedents,  testate  and  intestate.  The  revised  section  is  restricted  to  tl 
jticope  of  tlie  act  of  1012,  and  applies  to  personal  representatives  of  intc 
tate«  only.     No  necessit}  was  se<-n  for  the  cxten.4ion. 

For  discussion  of  act  of  1912,  chapter  185,  similar  to  this  sectio 
see  1  Va.  L.  R.  N.  S.  477. 

Sec.  5380.   What  estate  not  to  be  sold. — ^Unless  it  be  necessary  f( 
the  payment  of  funeral   expenses,   charges   of   administration  < 
debts,  the  personal  representative  shall  not  sell  estate  which  th 
will  directs  not  to  be  sold.     (Code  1887,  §  2650.) 
See  Burks'  Pleading  and  Practice,  p.  632. 

Seo.  5381.  What  goods  personal  representative  to  sell;  when  an 
how. — Of  the  goods  not  mentioned  in  the  preceding  section,  tl 
personal  representative  shall,  subject  to  the  provisions  of  chapt< 
two  hundred  and  seventy-four,  sell,  as  soon  as  convenient,  at  pul 
lie  auction,  such  as  are  likely  to  be  impaired  in  value  by  keepini 
giving  a  reasonable  credit  (except  for  small  sums),  and  taking  bon 
with  good  security.     (Code  1887,  §  2651.) 

As  to  liability  of  personal  representative  for  selling  property,  as  tl 
law  was  previous  to  the  statute,  see  I^awrason  v.  Davenport,  2  Call  95. 

In  determining  which  o(  the  goods  should  be  sold  as  liable  to  be  ii 
paired  in  value,  some  latitude  must  be  allowed  the  executor,  and  bis  co 
duct,  appearing  to  be  fair  and  probably  proceeding  from  a  good  intentio 
ought  to  be  sanctioned  by  a  court  of  equity.  McCall  v.  Peachy's  Adm' 
3  Munf.  288;  3  Min.  (2d  Ed.)  636. 

If  he  omits  to  take  security,  the  executor  or  administrator  is  himse 
liable,  however  solvent  may  be  the  purchaser,  nor  Is  the  purchaser's  pat 
ner  in  biisincps  a  security  sufficient  to  exonerate  the  executor  or  admini 
trator.  Miller  v.  Holcombo's  Ks'r,  9  Orat.  665;  Southall's  Adm'r  v.  Ta 
lor,  14  Grat.  269;  3  Min.  (2d  Ed.)  578. 

Cited,  but  not  construed,  in  Gregorj'  v.  Parker,  87  Va.  465,  12  S.  1 
801. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cha 
ter  8.1,  s'^cUon   16. 

Sec.  5382.    When  to  sell  the  other  goods. — If  the  goods  so  sold  I 

not  sufficient  to  pay  the  funeral  expenses,  charges  of  administratioi 

debts  and  legacies,  the  personal  representative  shall  sell  so  muc 

of  the  other  goods  and  chattels  as  may  be  necessary  to  pay  tl 

same,  having  regard  to  the  privilege  of  specific  legacies,  and  to  tl 

provisions  of  chapter  two  hundred  and  seventy-four.     (Code  188' 

§  2652.) 

The  plain  Interpretation  of  this  section  is  that  ihe  personal  estate  of 
deceased  person  :8  the  natural  and  primary  fund  for  the  payment  of  deb 
and  legacies,  and  as  a  general  rule  must  be  first  exhausted  before  the  re 
estate  can  be  made  liable;  and  the  personal  estate  will  not  be  exonerate 
by  a  charge  on  the  real  estate,  unless  there  he  express  words  of  a  pla: 
intent  in  the  will  to  make  such  exoneration.  New's  Ex'x  v.  Bass,  92  V 
383.  389,  23  S.  E.  747;  Elliott  v.  Carter,  9  Grat.  549. 

It  is,  under  ordinary  circumstances,  the  duty  of  the  personal  repr 
sentative  not  to  sell,  but  collect  debts  due  the  estate;  but  where  the: 
is  no  collusion  or  fraud,  and  whether  ft  be  necessary  for  the  paymei 
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of  debts  or  not,  a  sale  required  by  the  best  interests  of  the  est&te,  or  one 
made  by  the  personal  representative  in  the  exercise  of  his  best  judgment 
and  in  the  honest  belief  that  the  interests  of  the  estate  require  it,  will 
be  approved  when  these  facts  clearly  appear.  Trevelyan's  Adm'r  v.  Lofft, 
83  Va.  152.  1  S.  E.  901;  Knight  v.  Yarborough,  4  Rand.  566;  Pinclcard 
V.  Woods,  8  Grat.  140;  Elliott  v.  Carter,  9  Grat.  541;  Watkins  v.  Stewart, 
78  Va.  Ill;  Wayland  v.  Crank's  Ex'r,  79  Va.  602.  See,  also,  note  on 
Elxecutors  and  Administrators,  5  Grat.  9,  Va.  Rep.  Anno. 

ITnder  a  similar  statute  in  regard  to  the  sale  of  slaves,  it  was  held 
the  sale  of  a  slave  specifically  bequeathed  and  sold  by  an  executor  at 
pnblic  auction  cannot  be  impeached  by  the  purchaser,  whether  justified 
by  a  deficiency  of  the  personal  estate  or  not.  Sale  v.  Roy,  2  Hen.  &  M. 
69.  Also  it  was  held  that  if  an  executor  sold  the  slaves  of  his  testator 
when  there  were  no  debts  to  render  such  sale  necessary,  and  bought  them 
himself,  the  sale  might  be  set  aside  at  the  instance  of  any  person  in- 
terested. Anderson  v.  Fox,  Id.  245.  See,  also,  on  general  subject  of 
purchase  of  trust  subject  by  flduciairy,  Bailey's  Adm'x  v.  Robinson,  1  Grat. 
4,  note  Va.  Rep.  Anno.,  42  Am.  Dec.  540. 

Cited,  but  not  construed,  in  Gregory  v.  Parker,  87  Va.  461,  12  S.  E. 
801. 

Discussed,  7  Va.  Law  J.  65. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 85,  section  17. 

See.  S383.  Estate  for  anoth^'s  life,  assets. — ^Any  estate  for  the 
life  of  another  shall  go  to  the  personal  representative  of  the  party 
entitled  to  the  estate,  and  be  assets  in  his  hands,  and  be  applied  and 
distributed  as  the  personal  estate  of  such  party.  (Code  1887,  § 
2653.) 

See  2  Min.    (4th  Ed.)   561     769 

For  W  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 85,  section  18. 

Sec.  5384.  Snits  upon  debts  of  decedent,  for  and  against. — A  per- 
sonal representative  may  sue  or  be  sued  upon  any  judgment  for  or 
against,  or  any  contract  of  or  with,  his  decedent.  (Code  1887,  § 
2654.) 

Breach  of  Promisei. — ^In  Grubbs  v.  Suit,  32  Grat.  203,  34  Am.  Rep. 
765,  it  was  held  that  "an  action  for  breach  of  promise  of  marriage  will 
not  lie  against  the  personal  representative  of  the  promisor  either  at  com- 
mon law  or  under  this  section,"  since  the  wrong  is  in  the  nature  of  a 
personal  injury.  See,  also.  Burton  v.  Mill,  78  Va.  482;  L,ee's  Adm'r  v. 
Hill,  87  Va.  499,  12  S.  E.  1062,  24  Am.  St.  Rep.  666;  1  Min.  (4th  Ed.) 
278:  Die's  Notes,  63;  section  5818,  and  notes.  It  was  suggested  that 
the  rule  might  be  otherwise  where  special  damages  to  estate  of  plaintiff 
were  alleged  and  proved.  It  would  seem  that  Mumpower  v.  Bristol,  94 
Va.  737.  27  S.  E.  581,  settles  this  question  in  the  negative.  See  3  Va. 
Law  Reg.  439,  and  notes  to  section  5385. 

Claims  arising  aft^r  decedent's  death. — A  personal  representative 
cannot  be  sued  as  such  for  services  rendered  or  goods  furnished  to  his 
testator's  or  intestate's  estate  since  his  death.  Fitzhugh's  Ex'r  v.  Fitz- 
bugh,  11  Grat.  300,  62  Am.  Dec.  653.  Daingerfleld  v.  Smith  and  others, 
83  Va.  81,  IS.  B.  509.  It  seems  that  an  action  will  not  lie  against  the 
personal  representative  as  such  for  funeral  expenses  of  his  testator  or 
intestate.     Fitzhugh's  Ex'r  v.  Fitzhugh,  11  Grat.  300,  62  Am.  Dec.  653. 

Tort — In  Virginia,  except  as  authorized  by  its  own  statutes,  no  action 
of  tort  can  be  maintained  by  or  against  the  executor  or  administrator  of 
the  person  by  or  to  whom  the  wrong  was  done.  Quoting  Harris  v.  Cren- 
shaw. 3  Rand.  14;  Martin  v.  Baltimore  &  O.  R.  Co.,  151  U.  S.  673,  14  Sup. 
Ct.  533,  38  L.  Ed.  311. 

Insanuic^. — ^The  administratrix  may  maintain  an  action  on  a  policy 
of  fire  insurance  taken  out  tor  the  benefit  of  the  Insurer  and  his  legal 
repreeentatives.     Georgia  Home  Ins.  Co.  v.  Kinnier's  Adm'x,  28  Grat.  88. 
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See,  alBO,  6  Va.  Law  Reg.  683,  and  Virginia  Fire  &  Marine  Ins.  Co.  t. 
Tlioma.<>,  90  Va.  66?,  1  9  S.  E.  454,  as  to  wliettier  tliis  is  true  of  fire  policj 
taken  out  for  benefit  of  insurer  merely. 

Covenants  of  warranty. — An  action  of  covenant  by  tlie  vendee  of  s 
slave  upon  a  covenant  of  warranty  binding  the  vendor  and  his  heiis  {noi 
naming  executors)  will  lie  against  the  executors.  Lee  v.  Coolie,  1  Wash 
306. 

An  action  of  covenant  respecting  real  estate  will  lie  against  executors 
though  not  expressly  bound.     Harrison  v.  Sampson,  2  Wash.  155. 

Foreign  exetcntor  coming  into  the  State  bringing  assets  with  him 
may  be  sued  here,  but  otherwise  he  cannot  sue  or  be  sued  here  undei 
authority  of  a  foreign  court  of  probate.  Fugate  v.  Moore,  86  Va.  1046 
11  S.  E.  1063. 

See  Barton,  L.  Pr.  (2d  Ed.)  112;  4  Min.  (3d  Ed.)  614,  976,  1468,  am 
notes  to  section  5385. 

See  Burks'  Pleading  and  Practice,  p.  630. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap, 
ter  85,  section  19. 

See  Gregory's  Forms  No.  21. 

See.  6386.  For  goods  carried  away,  waste,  or  damage  to  estate  ol 
or  by  decedent. — An  action  of  trespass,  or  trespass  on  the  case,  ma} 
be  maintained  by  or  against  a  personal  representative  for  the  tak 
ing  or  carrying  away  any  goods,  or  for  the  waste  or  destruction  of 
or  damage  to,  any  estate  of  or  by  his  decedent.    (Code  1887,  §  26.55.] 

Statute  remedial. — ^This  is  a  remedial  statute,  and  should  be  liberall! 
construed.  Lee's  Adm'r  v.  Hill,  87  Va.  503,  12  S.  E.  1052.  24  Am.  St.  Rep 
666. 

The  effect  of  this  section  is  to  make  all  actions  for  wrong  to  propMt; 
revivable  for  or  against  representative.  Actions  for  wrong  to  person  dii 
with  person,  except  under  section  5786.  Anderson  v.  Hygeia  Hotel  Co. 
92  Va.  687,  24  S.  E.  269.     See,  also,  section  5790. 

"Estate"  is  here  used  in  the  most  comprehensive  sense.  Lee's  Adjn'i 
V.  Hill,  87  Va.  603,  12  S.  E.  1052,  24  Am.  St.  Rep.  666. 

Role  for  determining  whether  action  Hurvlves. — In  determinin) 
whether  a  cause  of  action  survives  to  or  against  the  personal  represents 
tive,  the  real  nature  of  the  injury  or  claim  ought  to  be  regarded,  and  no 
the  form  of  the  remedy  by  which  it  is  sought  to  be  redressed  or  enforced 
Lee's  Adm'r  v.  Hill,  87  Va.  497,  12  S.  B.  1052,  24  Am.  St.  Rep.  666. 

The  damages  allowed  to  be  recovered  by  or  against  a  personal  rep 
resentative  by  this  section  are  direct  damages  to  property,  and  not  thosi 
which  are  merely  consequent  upon  a  wrongful  act  to  the  person  only 
Mumpower  v.  Bristol,  94  Va.  737,  27  S.  E.  581,  3  Va.  Law  Reg.  439,  note 

lUnstratlve  Cases. — At  common  law,  assumpsit  for  breach  of  coc 
tract,  and,  under  this  section,  trespass  on  the  case  for  wrongful  dischargi 
of  a  servant,  may,  when  defendant  dies  pending  the  action,  be  rerlvei 
against  the  personal  representative.  Lee's  Adm'r  v.  Hill,  87  Va.  497,  li 
S.  E.  1052,  24  Am.  St.  Rep.  666. 

Under  this  section  trover  may  be  sustained  against  a  personal  repre 
sentative  as  such,  though  the  goods  never  came  into  his  hands.  Ferrll 
V.  Brewis'  Adm'r.  25  Orat.  765. 

An  action  for  maliciously  and  without  probable  cause  suing  out  ai 
injunction  against  a  plaintiff  whereby  the  operation  of  his  mill  was  sus 
pended  will  not  survive.  Mumpower  v.  Bristol,  94  Va.  737,  27  S.  E 
581,  3  Va.  Law  Reg.  439. 

The  term  "goods"  as  used  in  this  section  is  broad  enough  to  includ< 
money,  and  an  action  may  be  maintained  for  money  illegally  collected  b: 
decedent  as  collector  of  internal  revenue.  Patton  v.  Brady,  184  U.  S.  608 
22  Sup.  Ct.  493,  4C  L.  Ed.  713. 

OeiieMlly. — See  Barton,  L.  Pr.  (2d  Ed.) 
475;  references  to  4  Min.  under  section  5384. 

See  note  Martin  v.  Baltimore,  161  U.  S. 
Ed.  311;  section  6818,  and  notes. 
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Cited  but  not  construed,  Beavers  v.  Putnam,  110  Va.  713,  67  S.  E. 
3;  Winston  v.  Gordon,  115  Va.  899,  80  S.  E.  756. 

For  an  article  on  "Abatement  and  Survival  ol  Actions  tor  Fraud," 
s  2  Va.  L.  Reg.  N.  S.  6SP. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
■  85,  section  iO. 

Sec.  5386.  Against  representative  of  executor  in  his  own  wrong  or 
riglitfal  ezecTitor. — A  suit  may  be  maintained  against  the  personal 
presentative  of  an  executor  in  his  own  wrong,  or  the  personal 
presentative  of  a  rightful  executor  or  administrator  by  whom  any 
iste  may  have  been  committed.     (Code  1887,  §  2656.) 

See  Barton,  L.  Pr.  (2d  Ed.)  112;  section  5818,  and  notes. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cbap- 
•  8r>,  section  21. 

Sec.  6387.   When  administrator  de  bonis  non  may  have  scire  facias. 

Where  a  suit  is  pending,  or  a  judgment  or  decree  has  been  ren- 
ired  in  this  State  in  favor  of  a  personal  representative,  upon  a 
intract  made  or  for  a  cause  of  action  which  accrued  in  the  life- 
me  of  the  decedent,  the  administrator  de  bonis  non  of  such  de- 
dent  may  sue  forth  a  scire  facias  to  have  execution  upon  such 
idgment  or  decree,  or  to  revive  and  prosecute  to  judgment  or  de- 
ee  the  suit  so  pending,  if  the  personal  representative  who  brought 
could  have  maintained  the  same.     (Code  1887,  §  2657.) 

Previous  to  tbe  statute  it  was  beld  that  an  administrator  de  bonis 
in  may  maintain  an  action  of  debt  on  a  Judgrment  obtained  by  the  exe- 
tor.  Dykes  v.  Woodhouse's  Adm'r,  3  Rand.  287;  Allen  v.  Cunningham, 
Ulgh  399;  3  Min.  (2d  Ed.)  572. 

See  section  6168. 

For  W.  Va.  decisions  on  similar  statute  se«  Justis'  Annotations,  chap- 
r  85,  section   22. 

See  Gregory's  Forms  No.  445. 

Sec.  5388.  When  suit  may  be  broaght  on  bond  of  personal  repre- 
ntatire. — ^Where  an  execution  on  a  personal  judgment  or  decree 
gainst  a  personal  representative  is  returned  without  being  satis- 
ed,  there  may  be  forthwith  brought  and  prosecuted  an  action 
jainst  the  obligors  in  any  bond  given  by  such  personal  represent- 
tive  for  the  faithful  discharge  of  his  duties.    (Code  1887,  §  2658.) 

Ilmisors'  Note. — ^The  only  change  made  in  this  section  is  the  inser. 
on  of  the  word  "penional"  in  line  one.  Some  (dmnges  were  also  made 
:  secti<m  5389.  The  changes  In  the  two  sections  read  together  were  be- 
Bved  to  be  material,  bnt  need  not  be  dlscnsscd  as,  npou  further  con- 
deration  and  dlscnsRion,  the  revisers  have  become  satisfied  that  tilis 
id  the  following  <KH;tion  ao  they  stood  in  the  Code  of  1887  were  of  sndi 
'Kg  standing  and  had  operated  so  well  in  practice  that  tbcy  should  not  be 
litorbed,  «nd  tliat  the  Legislature  should  he  asked  to  restore  them. 

The  statutory  requirements  are:  (1)  To  obtain  Judgment  for  the 
3bt,  (2)  sue  out  execution,  and  (3)  have  It  returned  "not  satisfied." 
hen,  an  action  for  a  devastavit  upon  the  bond  of  the  personal  represen- 
.tive  against  him  and  his  sureties  may  be  instituted.  Bush  v.  Beale,  1 
rat.  229;  Kent's  Adm'r  v.  Cloyd's  Adm'r,  30  Qrat.  555,  559;  Cookus  v. 
eyton's  Ex'r,  1  Grat.  451;  Barton,  L.  Pr.  (2d  Ed.)  168. 

For  former  requirements,  see  Burnett  v.  Harwell,  3  Leigh  89,  96; 
;urdivant'8  Adm'r  v.  Raines'  Ex'r,  1  Leigh  481;  Gardner's  Adm'r  v.  Vldal, 
Rand.  106. 

The  suit  is  brought  in  tbe  name  of  the  Commonwealth  at  tbe  re- 
.tlon  of  the  claimant,  but  the  relator  must  be  the  party  having  the  legal 
ght.    Ttans,  where  a  Judgment  against  an  executor  was  obtained  by  an 
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administrator,  and  the  administrator  died  and  administration  de  boi 
non  was  granted,  the  action  was  maintained  at  the  relation  of  the  t 
miniatrator  de  bonis  non  without  scire  facias  or  action  of  debt  on  t 
Judgment.  Allen  v.  Cunningham,  3  Leigh  395;  Barton,  L.  Pr.  (2d  Ec 
166. 

A  return  of  "no  unadministered  or  unincumbered  effects  found"  e 
titles  plaintiff  to  an  action  on  the  administrator's  bond.  Allen  t.  Cunnii 
ham,  3  Leigh  395.    See,  also,  Barton,  L.  Pr.  (2d  Ed.)  168. 

1  Rev.  Code,  p.  390,  chapter  104,  section  63,  from  which  .this  si 
lion  came,  applied  in  terms  only  to  execution  on  judgments.  In  Bush 
Beale,  1  Grat.  229,  it  was  held  to  apply  also  to  execution  on  decrees,  a 
this  Is  now  embodied  in  the  statute. 

For  the  law  as  It  was  previous  to  the  enactment  of  the  origin 
statute  in  1814,  see  Braxton  v.  Wlnslow,  1  Wash.  ;51,  and  cases  in  noi 
Va.  Rep.  Anno.;  also  Barton,  L.  Pr.  (2d  Ed.)   168. 

For  history  of  this  section,  see  Allen  v.  Cunningham,  3  Leigh  3S 
399;  Anderson  v.  Hygela  Hotel  Co.,  92  Va.  688,  689,  24  S.  E.  269. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cha 
ter  85,  section  23. 

See  Gregory's  Forms  Nos.  22,  24. 

Sec.  5389.  RepreBentative  and  sureties  not  chargeable  beyond  a 
sets;  how  thej  may  plead  in  actions  against  them. — No  personal  re 
reseutative,  or  any  surety  of  his,  shall  be  chargeable  beyond  ti 
assets  of  the  decedent,  by  reason  of  any  omission  or  mistake  i 
pleading  or  false  pleading  of  such  representative,  and  in  any  aeti< 
'  on  the  bond  of  a  personal  representative,  the  judgment  against  hi 
shall  be  prima  facie  evidence  against  his  sureties,  but  such  sureti 
may  plead  any  pleas,  and  offer  any  evidence  which  would  be  admi 
sible  in  an  action  against  the  personal  representative  suggesting 
devastavit.     (Code  1887,  §  2659.) 

Itevlsors'  Note. — See  revlsors'  note  to  preceding  section. 

As  to  what  pleadings  were  allowed  before  statute  in  an  action  again 
personal    representative   suggesting   a   devastavit,   see   Eppes'   Adm'rs 
Smith,  4  Munf.  466;  Pendleton's  Adm'rs  v.  Stuart,  6  Munf.  377;  Millei 
Bx'rs  V.  Rice,  1   Rand.  438;   Craddock  v.  Turner's  Adm'x,  6  Leigh  IK 
Clements  v.  Powell's  Adm'rs,  9  Leigh  1. 

Form  of  declaration  in  debt  on  a  judgment  (or  decree)  against  t 
executor  suggesting  a  devastavit,  4  Min.  (3d  Ed.),  p.  1648. 

Form  of  declaration  on  ofBcial  bond  of  executor  suggesting  a  deva 
tavlt,  4  Min.   (3d  Ed.),  p.  1649.     See  Gregory's  Forms  No.  24. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotation 
chapter  85,  section  24. 

Cited  but  not  construed  in  Selden  v.  Kennedy,  104  Va.^826,  62  S.  1 
635. 

See  Burks'  Pleading  and  Practice,  p.  631. 

Sec.  6390.    Order  in  which  debts  of  decedent  to  be  paid. — Whe 

the  assets  of  the  decedent  in  the  hands  of  his  personal  represent! 
tive,  after  the  payment  of  funeral  expenses  and  charges  of  admii 
istration,  are  not  suflScient  for  the  satisfaction  of  all  deman<3 
against  him,  they  shall  be  applied : 

First.  To  the  claims  of  physicians,  not  exceeding  fiftj'  tiollars,  fc 
services  rendered  during  the  last  illness  of  the  decedent;  and  at 
counts  of  druggists,  not  exceeding  the  same  amount,  for  article 
furnished  during  the  same  period ;  and  claims  of  professional  nurse 
or  other  person  rendering  service  as  nurse  to  the  decedeiit,  at  hi 
request  or  the  request  of  some  member  of  his  immediate  famil] 
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t  exceeding  the  same  amount,  for  services  rendered  during  the 
me  period;  and  accounts  of  hospitals  and  sanitariums,  not  ex- 
eding  the  same  amount,  for  articles  furnished  and  services  ren- 
red  during  the  same  period. 

Second.  To  debts  due  the  United  States. 

Third.    To  debts  due  this  State. 

Fourth.  To  taxes  and  levies  assessed  upon  the  decedent  previous 

his  death. 

Fifth.  To  debts  due  as  trustee  for  persons  under  disabilities,  as 

:eiver  or  commissioner  under  decree  of  court  of  this  State,  as  per- 

lal  representative,  guardian  or  committee,  where  the  qualification 

iS  in  this  State. 

Sixth.  To  all  other  demands,  except  those  in  the  next  class;  and 

Seventh.    To  voluntary  obligations.  (Code  1887,  §  2660;  1895-6. 

289;  1902-3-4,  p.  673.) 

Revisors'  Note.— Formerly  this  section  pot  debts  doe  the  United 
.tes  and  this  Statx;  in  the  same  class.  The  revised  section  gives  priority 
debts  doe  the  Tnlted  States. 

Taxes. — Where  the  owner  of  real  estate  dies  subsequent  to  February 
.  the  taxes  for  that  year  become  a  preferred  cbarge  against  his  estate, 
icheloe  v.  Gibson,  116  Va.  119,  78  S.  E.  603. 

The  State  has  no  priority  under  subsection   4   on  decedent's  estate 

taxes  collected  by  bim  as  a  tax  collector  of  the  State  and  not  ac- 
mted  for.  Spillman  v.  Payne,  84  Va.  435,  4  S.  E.  749.  But  where 
ney  collected  lor  tax  bills  placed  in  their  hands  by  tax  collector  was 
d  over  by  his  deputies  to  his  administrator  as  "the  State's  money." 
iras  held  that  the  doctrine  of  "earmarking"  applied,  and  that  the  ad- 
Distrator  properly  paid  that  money  to  the  State  in  preference  to  the 
ditors  of  the  tax  collector.  Spillman  v.  Payne,  84  Va.  435,  4  S.  E.  749. 
ice  the  decision  in  this  case  the  section  has  been  amended.  See  what  is 
w  subsection  3. 

Connsel  fees. — An  executor  or  administrator  ought  to  be  credited  in 
administration  account  for  fees  paid  to  counsel,  notwithstanding  those 
s  were  more  than  the  law  allowed.  Lindsay  v.  Howerton,  2  Hen.  & 
9 

Subsection  8 — Truitees.— The  term  "trustee"  is  here  used  in  the  re- 
icted  sense  of  "express  trustee,"  as  distinguished  from  trustees,  in  a 
leral  sense,  by  construction  or  Implication  of  law.  Debts  arising  out  of 
istmctive  and  implied  trusts  are  not  included  in  the  statute.  Brown  v. 
mbert's  Adm'r,  33  Grat.  256,  267;  Price's  Bx'r  v.  Harrison's  Ex'r,  31 
at   114. 

Where  one.  acting  as  trustee  de  facto,  becomes  indebted  to  the  fldu- 
ry  estate,  and  afterwards  regularly  became  by  appointment  trustee  de 
•e,  the  debt  aforesaid  is  entitled  to  priority,  under  subsection  5,  as  a 
uciary  one.    Brown  ▼.  Lambert's  Adm'r,  33  Grat.  256,  268.     . 

Partners  separate  assets. — Where  deceased  partner's  separate  assets 
i  Insufficient  to  pay  all  his  debts,  those  due  by  him  in  a  fiduciary 
Jaclty  are  to  be  T&id  before  anything  is  applied  to  payment  of  partner- 
Ip  debts.     Robinson  v.  Allen.  85  Va.  721,  730,  8  S.  E.  835. 

Gvardian  and  ward. — The  wards  of  a  guardian  de  son  tort  are  not  en- 
led  under  this  section  to  any  priority  over  the  general  creditors  of  such 
ardian  In  the  administration  of  his  personal  estate  after  his  death.  The 
ignage  of  the  section  cannot  be  extended  by  construction.  Watts  v. 
iwbernr,  107  Va.  233,  57  S.  E.  657. 

A  guardian  having  no  authority  to  receive  proceeds  of  sale  of  infant's 
ids  is  not  liable  so  as  to  render  his  debt  to  Infant  a  preferred  debt  of 
s  guardian's  estaie  of  the  fifth  class.  His  liability  is  merely  as  a  con- 
uctiTO  truFt,  and  the  statute  does  not  contemplate  a  preference  in  f-'vo'- 
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of  constructive  trustees.     Pope  t.  Prince's  Adm'r,  105  Va.  209,  62  S. 
1009. 

A  bond  given  by  a  guardian  to  his  ward  on  his  becoming  of  age  1 
debt  due  by  guardian  in  his  flduclary  .capacity  did  not  destroy  the  flducia 
character  of  the  debt,  and  it  remains  fiduciary  till  satisfied.  Smith 
Blackwell.  31  Grat.  291,  299. 

Commissioners  for  sale. — Where  two  persons  were  appointed  to  » 
real  estate  of  an  infant,  with  power  in  either  to  act,  but  only  one  ga 
bond  and  acted  under  the  order  of  court,  making  sale  and  reporting  sai 
to  court,  and  the  decree  ratifying  sale  and  directing  collection  of  pi 
chase  money  was  made,  and  upon  such  collection  he  turned  over  a  lar 
portion  of  the  proceeds  to  the  other  party,  the  latter  was  not  liable  as  cot 
mlssioner  of  the  court  for  the  funds  turned  over  to  him  so  as  to  coi 
under  the  fifth  class.     Pope  v.  Prince's  Adm'r,  106  Va.  209,  52  S.  E.  IOC 

Law  prospective. — ^Act  of  1870,  amending  the  former  law  by  inse 
ing  in  the  third  (now  fifth)  class  "debts  of  trustee  for  persons  under  d 
abilities,"  was  only  prospective  In  its  operation.  Price's  Bx'r  v.  Harrlsoi 
Kx'r.  31  Grat.  114;   2  Barton,  C.  Pr.  (2d  Ed.)  772. 

Payment  out  of  order. — Voluntary  payment  by  administrator  out 
intestate's  assets  of  debts  of  inferior  class  In  preference  to  debts  of  high 
class,  when  there  is  a  deficiency  of  assets,  does  not  entitle  him  to  have  I 
creditors  so  paid  preferred.  "The  case  has  no  analogy  to  the  case  of  i 
executor  paying  legacies  before  paying  debts.  Flndlay  v.  Trigg's  Adm 
83  Va.  rao,  3  .^.  B.  142. 

Payment  of  one  debt  in  excess  of  its  share  is  a  devastavit,  for  wbi 
another  creditor  may  be  reimbursed.  McCormlck's  Ex'rs  v.  Wrighi 
Exrs,  7!"  Va.  624;    2  Barton,  C.  Pr.  (2d.  Ed.)   772. 

Order  of  payment. — For  the  order  in  which  assets  of  decedent  shou 
be  applied  for  payment  of  his  debts,  see,  further,  Elliott  v.  Carter, 
Grat.  541,  and  note  Va.  Rep.  Anno.;  Barton,  C.  Pr.  (2d  Ed.)  772. 

As  to  order  of  payment  of  debts  at  common  law  changed  by  tt 
statute,  see  3  Min.  (2d  Ed.)  154,  580;  Nimmo's  Ex'r  v.  Com,,  4  Hen.  &  1 
67,  4  Am.  Dec.  488;  Mayo  v.  Bentley,  4  Call  528. 

Wills  must  conform  to  this  section,  and  cannot  prescribe  a  differs 
order  in  which  the  personalty  shall  be  applied  in  the  payment  of  a  d 
cedent's  debts.  Deerlng  &  Co.  v.  Kerfoofs  Ex'r,  89  Va.  491,  494,  16  S.  : 
671.     But  as  to  real  estate,  see  section  5396,  and  notes. 

It  is  beyond  the  power  of  a  testator,  by  a  direction  in  bis  will, 
effect  the  order  prescribed  by  this  section  In  which  personalty  shall  1 
applied  in  the  payment  of  his  debts.     Deerlng  v.  Kerfoot,  89  Va.  491,  : 
S.  E.  671. 

Generally. — "Voluntary  obligations,"  as  used  in  seventh  subdivisio 
is  supposed  to  mean  gifts  under  seel. 

On  statute  generally,  see  Barton,  C.  Pr.  (2d  Ed.)  719-722;  Buri 
PI.  &  Pr.,  pp.  34,  629,  631,  632.  Note,  Shores  v.  Wares,  1  Rob.  1  (botto 
paging,  33),  Va.  Rep.  Anno. 

Discussed,  6  Va.  Law  J.  407. 

Cited  16  Va.  Law  Reg.  328.    See  notes  to  section  5396. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  cha 
ter  86,  section  26. 

See  Gregory's  Forms  No.  187. 

Sec.  5S91.  Creditors  to  be  paid  in  order  of  their  classifl(»tioii 
those  of  a  class  to  be  paid  ratably  when  not  enough  to  pay  them  i 
full;  when  representative  not  liable  for  paying  debt  of  inferior  dij 
nity. — No  payment  shall  be  made  to  creditors  of  any  one  class  unt 
all  those  of  the  preceding  class  or  classes  shall  be  folly  paid ;  an 
when  the  assets  are  not  sufficient  to  pay  all  the  creditors  of  any  oi 
class,  the  creditors  of  such  class  shall  be  paid  ratably ;  but  a  personi 
representative  who,  after  twelve  months  from  his  qualification,  paj 
a  debt  of  his  decedent,  shall  not  thereby  be  personally  liable  for  an 
debt  or  demand  against  the  decedent  of  equal  or  superior  dignit 
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whether  it  be  of  record  or  not,  unless  before  such  payment  he  shall 
have  notice  of  such  debt  or  demand.    (Code  1887,  §  2661.) 

This  section  changes  doctrine  of  the  common  law,  and  overrules 
Mayoy.  Bentley,  4  Call  528,  B38;  Nimmo's  Ex'r  v.  Com.,  4  Hen.  &  M.  57, 
4  Am.  Dec.  488.  See  5  Va.  Law  Reg.  877;  Burks'  Address,  appended  to 
Barton,  L.  Pr.  {2d  Ed.)  3  Mln.  (2d  Ed.)  413,  582,  583;  Burks'  PI.  &  Pr., 
pp.  34,  631,  632. 

Cited,  but  not  construed,  in  Trevilllan's  Ex'rs  v.  Guerrant'a  Ez'rs, 
31  Grat.  532. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 85,  section  26. 

Sec.  6392.    Lien  acquired  in  lifetime  of  decedent  not  affected. — 

Nothing  contained  in  the  two  preceding  sections  shall  affect  any 
lien  acquired  in  the  lifetime  of  the  decedent.     (Code  1887,  §  2662.) 

As  to  effect  of  debtor's  death  on  lien  of  fieri  facias,  see  Trevilllan's 
Ex'rs  v.  Querrant's  Ex'rs,  31  Orat.  525,  note  Va.  Rep.  Anno. 

Section  construed  by  Corporation  Court  of  Danville  In  Wood  v.  Wood's 
Adm'r,  5  Va.  Law  Reg.  395,  where  it  Is  said  that  liens  acquired  In  the 
lifetime  of  a  decedent,  wlietber  upon  real  or  personal  property,  are  para- 
mount to  all  other  claims  whatsoever  attaching  thereon  after  his  death. 

See  note  to  section  5390. 


CHAPTER  220. 


Duties  of  Personal  Repreaentafives  as  to  Real  Estate,  and  the  liability  <rf 
Bnth  Estate  for  Decedent's  Debts. 


6393.  Executors,  and  adminU- 
trators  with  will  annexed, 
to  sell  real  estate  devised  to 
be  sold,  and  receive  pro- 
ceeds, and  also  certain 
rents. 

S394.  To  pay  over  proceeds  and 
rents  to  persons  entitled. 
Real  estate  of  decedent  to 
be  assets  for  payment  of 
debts  in  same  order  as  per- 
sonal estate. 

S396.  How    such    assets    adminls- 


Sec. 
5397. 


6395. 


5398. 


5399. 


5400. 


When  heir  or  devisee  liable 
for  value  of  real  estate; 
when  purchasers  not  liable. 
Heir  or  devisee  liable  in 
equity,  and  not  at  law;  ef- 
fect of  judgment  against 
personal  representative  as 
evidence. 

When  suit  in  equity  not  to 
be  brought  to  enforce  claim 
of  less  than  twenty  dollars. 
Lien  acquired  in  lifetime  of 
decedent  not  affected, 
tered. 

Sec.  6383.  Execntors,  and  administratcmi  with  will  annexed,  to 
sell  real  eatate  devised  to  be  sold,  and  receive  proceeds,  and  also 
certain  rents. — Real  estate,  devised  to  be  sold,  shall,  if  no  person 
other  than  the  executors  be  appointed  for  the  purpose,  be  sold  and 
conveyed,  and  rents  and  profits  of  any  real  estate  which  executors 
are  authorized  by  the  will  to  receive,  shall  be  received  by  the  ex- 
ecutors who  qualify,  or  the  survivor  of  them.  If  none  qualify,  or 
those  qualifying  die,  resign,  or  are  removed  before  the  trust  is  ex- 
ecuted or  completed,  the  administrator,  with  the  will  annexed, 
shall  sell  or  convey  the  lands  so  devised  to  be  sold,  and  receive  the 
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proceeds  of  sale,  or  the  rents  and  profits  aforesaid,  as  an  executor 
might  have  done.     (Code  1887,  §  2663.) 

RevlHors'  Note. — ^The  word  "resign"  in  line  six  of  the  text  is  new. 

Object  of  this  section  was  to  prevent  the  necessity  of  reEorting  to  a 
court  of  equity  for  the  appointment  of  a  trustee,  by  devolving  the  execu- 
tion of  the  power  upon  the  executors,  thus  disregarding  the  distinction  be- 
tween a  naked  power  and  a  power  coupled  with  an  interest.  Elys  v. 
Wynne,  22  Qrat.  224,  230;  Brown  v.  Atmistead,  6  Rand.  597. 

Section  does  not  operate  as  a  conveyance  of  the  estate  or  any  interest 
therein  to  the  executors,  but  merely  to  give  them  power  to  make  any  sale 
of  real  estate  which  the  will  directs  to  be  sold  without  empowering  any 
particular  person  to  m^ke  the  sale.     Elys  v.  Wynne,  22  Orat.  224,  230. 

Sales  by  Executors. — At  common  law  a  sale  was  not  efTectual,  unless 
made  by  the  whole  number  of  executors  named  to  and  for  the  same.  This 
was  remedied  by  21  Hen.  VIII,  chapter  4,  from  which  the  present  statute 
comes.  The  act  of  1785,  chapter  61,  embraced  virtually  the  first  part  of 
the  present  section.  In  1794  was  added  the  second  part,  and  thus  the 
law  has  remained  with  slight  changes  to  this  time.  See  Brown  v.  Arm- 
Istead,  6  Rand.  596. 

Under  Act  1786,  chapter  61,  a  testator  having  directed  his  four  exe- 
cutors (three  of  whom  qualified)  to  sell  his  real  and  personal  estate  for 
payment  of  debts,  a  sale  by  two  of  the  acting  executors  was  valid,  and 
the  third  was  presumed  to  have  renounced  his  right  to  administer  as  at 
date  of  sale  in  question.  Nelson  v.  Carrlngton,  4  Munf.  332,  6  Am.  Dec. 
519.     • 

If  a  written  agreement  of  sale  be  signed  by  the  purchaser  and  one  of 
two  acting  executors,  the  other  may,  by  acts  in  pals,  even  though  not  in 
writing,  manifest  his  assent  to  the  sale.  Nelson  v.  Carrlngton,  4  Manf. 
332,  6  Am.  Dec.  519. 

Two  out  of  three  nominated  executors  qualify,  and  sell  and  convey 
real  estate  to  £he  purchasers,  who  pay  up  the  purchase  money  in  full. 
Afterwards  the  third  qualifies,  and  consents  to  the  sale  by  sharing  the 
commissions.  Held,  that  the  title  of  the  purchaser  Is  valid,  at  least  in 
equity.    Mills  v.  Mills'  Ex'rs,  28  Grat.  fi2,  490;  also  section  5357. 

When  widow  renounces  provision  of  her  husband's  will,  and  dower  is 
assigned  her,  the  executor  has  no  power  to  sell  during  widow's  life  and 
widowhood,  even  a  part  of  the  land  devised  to  be  sold  after  wife's  death 
or  marriage.  Jackson  v.  Ligon,  3  Leigh  161;  Raper  v.  Sanders,  21  Orat. 
76. 

An  executor  selling  land  of  testator,  by  virtue  of  power  given  by  the 
will,  is  not  bound  to  convey  with  general  warranty.  Grantland  v.  Joy,  5 
Munf.  295. 

Sales  by  adn\inistrator8. — ^Where  executors  are  directed  by  will  to  sell 
lands,  and  they  renounce  executorship,  an  administrator  with  will  annexed 
may  sell  under  authority  given  by  1  Rev.  Code,  p.  388,  section  62  (vir- 
tually same  as  this  section),  although  the  will  directs  the  executor  to  sell. 
provided  the  said  land  will  sell  for  as  much  as.  In  their  Judgment,  will 
be  equal  to  its  value.     Brown  v.  Armlstead,  6  Rand.  594,  596. 

Testator  directed  his  land  to  be  sold  for  the  best  price  that  could 
be  got,  as  was  directed  by  letter  of  attorney  to  J.  H.  of  same  date  with 
will.  Held,  that  the  administrator  with  the  will  annexed  has  power  to 
sell  land  under  this  section.     Broadus  v.  Rosson,  3  Leigh  12. 

Where  one  dies  leaving  a  will  and  the  executor  fails  to  qualify,  and 
another  is  appointed  administrator  only  on  his  estate  without  "the  will 
annexed,"  such  administrator  does  not  succeed  to  the  power  of  the  execu- 
tor with  respect  to  the  real  estate  to  be  sold,  and  thb  validity  of  such 
appointment  for  any  purpose  may  well  be  doubted.  Coles  v.  Jamerson, 
112  Va.  311,  71  S.  E.  618. 

Generally. — After  directing  that  a  portion  of  his  estate  be  sold  for 
payment  of  his  debts-,  testator  directs  that  a  part  of  another  tract  of  land 
be  sold  for  that  purpose.  Held,  that  his  intention  was  to  sell  all  of  tbe 
latter  if  necessary  to  pay  the  deot  after  the  first  had  been  exhausted. 
Thompson  v.  Meek,  7  Leigh  419. 
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For  cooBtructton  of  a  power  to  divide  an  estate,  see  Carrlngton's  Ex'rs 
'.  Belt,   6   Munf.   374. 

For  cases  under  former  statutes,  see  Johnston  v.  Thompson,  5  Call 
148;  Deneale  v.  Morgan's  Ex'rs,  Id.  407;  Geddy  v.  Butler,  3  Munf.  345. 

See  2  Min.  (4th  Bd.1  819,  820;  3  Mln.  (2d  Ed.)  567,  569. 

Discussed,  2  Va.  Law  J.  613,  643. 

See  Report  of  Revisors  1849,  p.  674.  For  article  on  Liability  of  Pur- 
hasers  of  Real  Estate  from  Executors  and  Trustees,  see  2  Va.  Law  J. 
13,  643. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
er  86,  section  1. 

Sec.  6394.  To  pay  over  proceeds  and  rents  to  persons  entitled. 
—It  shall  be  one  of  the  duties  of  an  executor  or  administrator,  by 
rirtue  of  his  office,  and  as  such 'embraced  by  his  official  bond,  faith- 
fully to  pay  the  rents  and  profits  or  proceeds  of  sale  of  real  estate 
which  may  lawfully  come  to  his  hands,  or  to  the  hands  of  any  per- 
son for  him,  to  such  persons  as  are  entitled  thereto.  (Code  1887, 
]  2664.) 

Under  1  Rev.  Code,  chapter  104,  section  21,  the  sureties  were  not 
esponslble  for  the  proceeds  of  land  sold  by  an  executor  under  a  power 
n  the  testator's  will.  Burnett  v.  Harwell,  3  Leigh  89;  Jones  v.  Hob- 
ion,  2  Rand.  483.  But  now  he  is  chargeable  with  the  real  estate  in  his 
iharacter  of  executor  as  much  as  he  Is  with  the  personalty.  Smith's  Ex'r 
'.  Smith,   17  Grat.  277;   section  5370  and  notes. 

For  W.  Va.  decislous  on  similar  statute  see  Justis'  Annotations,  chap- 
er  86,  section  2. 

Sec.  6395.  Beal  estate  of  decedent  to  be  assets  for  pasrment  of 
iebts  in  same  order  as  personal  estate. — All  real  estate  of  any  per- 
son who  may  hereafter  die,  as  to  which  he  may  die  intestate,  or 
which,  though  he  die  testate,  shall  not  by  his  will  be  charged  with 
or  devised  subject  to  the  payment  of  his  debts,  or  which  may  re- 
main after  satisfying  the  debts  with  which  it  may  be  so  charged 
or  subject  to  which  it  may  be  so  devised,  shall  be  assets  for  the 
payment  of  the  decedent's  debts  and  all  lawful  demands  against 
his  estate,  in  the  order  in  which  the  personal  estate  of  a  decedent 
is  directed  to  be  applied.    (Code  1887,  §  2665.) 

Proper  order  to  marshal  assets  to  pay  debts. — (1)  Personal  estate 
It  large  not  exempted  by  the  terms  of  the  will  or  necessary  implication. 

( 2 )  Real  estate  or  any  interest  therein  expressly  set  apart  by  will  for 
payment  of  debts. 

(3)  Real  estate  descended  to  the  heir. 

(4)  Property,  real  or  personal,  expressly  charged  with  the  payment 
of  debts,  and  then  subject  to  such  charge,  specifically  devised  or  be- 
queathed. 

(5">   General  pecuniary  legacies  (ratably). 

(6)   Specific  legacies   (ratably). 

(7^  Real  estate  devised.  Elliott  v.  Carter,  9  Grat.  541,  648;  3  Min. 
(2d  Ed.)   6S4. 

The  object  of  this  section. — The  object  of  the  statute  was  to  do  away 
with  the  distinction  between  simple  contract  debts  (for  which  at  common 
law  the  lands  were  not  liable),  and  debts  of  record  and  of  specialty  bind- 
ing the  heirs  expressly,  and  to  make  the  real  as  well  as  the  personal  estate 
of  a  decedent  liable  for  the  liquidation  of  all  his  debts.  Frasier  v.  Little- 
ton's Ex'rs,  too  Va.  9,  11,  40  S.  E.  108;  2  Min.  (4th  Ed.)  86.  But  it  was 
not  intended  thereby  to  disarrange  the  order  of  liability  of  the  assets  of  a 
decedent's  estate.  Frasier  v.  Littleton's  Ex'rs,  100  Va.  12,  40  S.  B.  108; 
McCandliSh  v.  Keen,  13  Grat.  615,  630;  Pelrce  v.  Graham,  85  Va.  227, 
235,  7  S.  E.  189.     Therefore,  this  section  does  not- give  a  devisee  of  en- 
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cumbered  lands  (which  belong  In  fourth  claes,  supra)  a  right  of  contriba- 
tlon  from  devisees  of  unencumbered  lands  (which  belong  in  seventh  class, 
supra).     Frasier  v.  Littleton's  Ex'rs,  100  Va.  9,  40  S.  E.  108. 

Heal  estate  Is  made  assets  for  the  payment  of  debts  (when  It  is  not 
made  equitable  assets  by  will),  and  is  liable  like  other  assets  in  the  hands 
of  an  executor  or  administrator,  whenever  it  or  Its  proceeds  come  to  his 
hands  by  terms  of  the  will,  whether  under  a  power  coupled  with  an  In- 
terest or  under  a  mere  power.     Smith's  Ex'r  v.  Smith,  17  Grat.  268,  277. 

Personal  estate  prlmar}'  fund  for  payment  of  debts. — ^As  between 
real  and  personal  estate  of  persons  deceased,  the  personal  estate  In  the 
hands  of  the  executor  or  administrator  is  the  primary  fund  for  the  pay- 
ment of  debts  of  every  description  contracted  by  the  testator  or  Intestate. 
Pleasants  v.  Flood's  Adm'r,  89  Va.  103,  15  S.  E.  504;  Scott's  Bx'x  v. 
Ashlin,  86  Va.  581,  587,  10  S.  E.  751;  Ryan's  Adm'r  v.  McLeod,  32  G-rat. 
375;  Alexander  v.  Byrd,  85  Va.  690,  700,  8  S.  E.  577.  And  the  personal 
property  will  not  be  exonerated  by  a  charge  on  the  real  estate,  unless  there 
be  express  words  or  a  plain  intent  in  the  will  to  make  such  exoneration. 
New's  Ex'x  V.  Bass,  92  Va.  389,  23  S.  E.  747;  Elliott  v.  Carter,  9  Grat. 
549;  Barton,  C.  Pr.  (2d  Ed.)  772,  and  note  to  section  5382. 

If  the  creditor  proceeds  against  the  real  estate  descended  or  devised, 
the  heir  or  devisee  who  has  sustained  the  loss  shall  be  allowed  to  stand  in 
the  place  of  the  specialty  creditor,  to  reimburse  himself  out  of  the  personal 
estate  in  the  hands  of  the  executor  or  administrator,  provided  creditors 
or  parties  having  more  favored  claims  than  the  heir  or  devisee  are  not 
prejudiced.    Pleasants  v.  Flood's  Adm'r,  89  Va.  103,  15  S.  E.  504. 

Land  in  which  the  widow  is  entitled  to  dower  being  sold  by  the  exe- 
cutor under  a  charge  for  the  payment  of  debts,  he  should  be  credited  for 
the  amount  paid  the  widow  in  satisfaction  of  her  dower  interest.  Meeks* 
Adm'r  v.  Thompson,  8  Grat.  134,  56  Am.  Dec.  134. 

Wlien  real  estate  may  be  sabjccted. — If  debts  are  unduly  paid  out  of 
their  order,  or  the  personalty  exhausted,  whether  by  devastavit  or  dis- 
tribution, the  real  estate  in  the  hands  of  the  heirs  (not  of  the  widow) 
may  be  subjected.  Scott's  Ex'x  v.  Ashlin.  86  Va.  581,  587,  10  S.  E.  7B1: 
Alexander  v.  Byrd,  85  Va.  690,  8  S.  E.  577;  Lewis  v.  Overby's  Adm'r,  31 
Grat.  601;  Ryan's  Adm'r  v.  McLeod,  32  Grat.  367;  Davis  v.  Newman, 
2  Rob.  667,  40  Am.  Dec.  764;  Pugh  v.  Russell,  27  Grat  789. 

But  when  the  charge  of  the  debt  is  primarily  and  principally  upon 
real  estate,  and  the  personal  security  of  covenant  is  only  collateral,  the 
real  estate  is  the  primary  fund  to  be  looked  to,  as  between  the  heirs  and 
distributees.     Pleasants  v.  Flood's  Adm'r,  89  Va.  96,  103,  15  S.  B.  504. 

The  whole  of  the  real  estate  of  wliich  the  decedent  died  possessed 
is  liable  for  his  debts,  and  if  one  of  the  heirs  or  devisees  has  aliened  or 
wasted  his  part  of  the  estate,  and  is  insolvent,  the  others  must  contribute 
ratably  to  make  up  the  deficiency  according  to  the  value  of  the  lands  de- 
scended. Lewis  V.  Overby's  Adm'r,  31  Grat.  601;  Hopklrk  v.  Dennis,  2 
Munf.  326;   Ryan's  Adm'r  v.  McLeod,  32  Grat.  376. 

There  can  be  no  sale  of  real  estate  until  there  has  been  an  account  of 
personal  property,  debts  and  liens.  New's  Ex'x  v.  Bass,  92  Va.  383,  23 
S.  E.  747. 

Testator  may  prefer  creditors  out  of  realty,  but  not  out  of  peeaonalty, 
— This  section  recognized  the  common  law  right  of  the  ancestor  to  indi- 
cate the  charges  he  wishes  to  make  upon  the  land  for  such  of  his  debts 
as  he  may  prefer;  but  it  does  not  alter  or  enlarge  the  common  law  liability 
of  the  personalty  of  a  decedent  as  the  primary  fund  for  the  payment  of 
his  debts,  nor  does  It  give  to  a  testator  the  right  to  prefer  his  creditors 
out  of  his  personal  assets,  as  it  does  in  the  case  of  realty.  Deering  &  Co. 
V.  Kerfoot'  Ex'r,  89  Va.  491,  16  S.  E.  671.  See  2  Min.  (4th  Ed.)  1048; 
Barton,  C.  Pr.  (2d  Ed.)  1048. 

When  real  and  personal  property  are  both  charged  with  payment  of 
debts  they  must  contribute  ratably. — ^Though  personal  property  is  ap- 
plicable to  the  payment  of  debts  before  real  property,  when  neither  species 
is  expressly  charged  by  the  terms  of  the  will,  yet  when  both  are  equally 
and  expressly  charged  they  stand  on  the  same  footing,  and  each  must 

(2336)  . 


Digitized  by 


Google 


l/'h.   220]         PEBSONAL  BEPBESENTATIVES — BEAL  ASSETS 


§5395 


lontribute  its  ratable  share  to  the  common  burden.     Elliott  v.  Carter,  9 
Jrat.  541,  5fi3;   Murphy's  Adm'r  v.  Carter,  23  Grat.  489. 

General  creditors  can  imbject  only  eqnity  of  redemption  in  mortgaged 
auds. — This  section  does  not  apply  to  the  estate  of  the  debtor  which 
le  has  previously  convoyed  to  another,  nor  that  on  which  he  has  created 
1  lien  for  the  payment  of  a  particular  debt  (except  subject  to  such  charge), 
n  the  latter  case  the  creditors  coming  in  under  this  section  must  take 
he  subject  in  the  same  plight  in  which  the  debtor  left  it.  McCandllsb  t. 
Keen,  13  Grat.  616,  631.     See  section  6194  and  revisors'  note. 

Therefore  general  creditors  coming  in  after  death  of  decedent  cannot 
lisplace  creditors  claiming  under  a  deed  of  trust,  nor  can  they  subject 
inythlng  beyond  the  equity  of  redemption.  McCandlish  v.  Keen,  13  Grat. 
i32. 

This  section  does  not  change  the  rule  that  where  a  part  of  a  tract  of 
and,  subject  to  a  mortgage  or  other  charge,  is  conveyed,  the  residue  is 
irimarily  liable  for  the  whole  debt,  and  where  there  are  successive  con- 
veyances, at  different  times,  the  land  is  liable  in  the  inverse  order  of  con- 
reyances.     Miller  v.  Holland,  84  Va.  652,  654,  6  S.  K.  701. 

Poner  of  executor  over  real  estate  not  Increased. — ^This  section  does 
lot  give  an  executor  power  over,  interest  in,  or  right  concerning  the  real 
state,  where  the  will  gave  him  no  power  in  regard  thereto.  Therefore 
in  executor  with  no  power  over  the  realty  under  the  will  cannot  main- 
ain  a  suit  against  the  heirs  to  sell  the  realty  to  pay  debts;  nor  can  he 
18  next  friend  to  the  infant  heirs,  uniting  the  widow,  compel  the  credi- 
ors  to  have  the  realty  sold  to  pay  debts.  Peirce  v.  Graham,  85  Va.  227, 
r  S.  E.  189;  Litterall  v.  Jackson,  80  Va.  604. 

Jndsment  against  execators  does  not  bind  beirs— Rule  not  changed. — 
it  was  the  rule,  not  altered  by  this  section,  that  a  judgment  against  a 
jtersonal  reresentative  did  not  bind,  and  was  not  evidence  against  the 
leirs.  Brewls  v.  Lawson,  76  Va.  41,  citing  Mason's  Devisees  v.  Peter's 
Vdm'rs,  1  Munf.  437;  Poster  v.  Crenshaw's  Ex'rs,  3  Munf.  520;  Chamber- 
layne  v.  Temple,  2  Rand.  384,  396,  14  Am.  Dec.  786;  Street's  Heirs  v. 
Jtreet,  11  Leigh,  498,  508;  Robertson  v.  Wright,  17  Grat.  534,  540.  See, 
ilso.  Watte  V.  Taylor's  Adm'r,  80  Va.  627;  Daingerfleld  v.  Smith,  83  Va. 
Jl,  1  S.  E.  699;  Pannill's  Adm'r  v.  Calloway's  Committee,  78  Va.  387. 
But  see  section  5398,  providing  that  such  judgment  or  decree  shall  be 
;)rima  facie  evidence  of  such  claim  against  the  heir  or  devisee.  See,  also. 
Barton,  C.  Pr.  (2d  Ed.)  919,  note. 

Payment  by  executor— Reimbursement  from  real  estate. — Executor 
liaving  exhausted  the  personal  estate  in  payment  of  debts,  and  being 
largely  in  advance  to  the  estate  for  payment  of  debts  which  bound  the 
lieirs,  in  entitled  to  stand  in  the  place  of  the  creditors  whose  debts  he  has 
paid,  and  charge  the  real  estate.  And  the  real  estate  in  the  hands  of  the 
levisees  is  liable  in  proportion  to  Its  value  at  the  death  of  the  testator. 
Saw  V.  Huffman,  12  Grat.  628. 

Debts  a  charge  upon  the  whole  estate. — Directing  by  will  the  pay- 
ment of  all  just  debts  charges  the  whole  estate,  which  charge  is  not  re- 
leased by  a  subsequent  selection  of  particular  parts  to  be  sold  for  that 
purpose.  Trent  v.  Trent's  Ex'x,  Gilmer  174,  9  Am.  Dec.  694;  Thompson 
V.  Meek.  7  Leigh  429.  But  in  Leavell  v.  Smith's  Ex'rs,  99  Va.  379,  38 
3.  E.  204,  it  is  eaid:  "The  language,  'It  is  my  will  and  desire  that  all  my 
Inst  debts  and  funeral  expenses  be  paid,'  did  not  thereby  charge  the  debts 
on  the  real  estate."  See  Gaw  v.  Huffman,  12  Grat.  628;  also  Clarke  v. 
Buck,  1  Leigh  490;  Downman  v.  Rust,  6  Rand.  587. 

Generally. — Creditors  do  not  have  to  see  to  it  that  the  personal  repre- 
sentative does  not  waste  any  of  the  assets  liable  for  debts.  Scott's  Ex'x  v. 
Ashlin,  86  Va.  58a,  588,  10  S.  E.  751;  Ryan's  Adm'r  v.  McLeod,  32  Grat. 
375. 

In  Gayle  v.  Hayes'  Adm'r  it  is  said  that  this  section  does  not  apply  to 
real  estate  of  Infants.     79  Va.  542. 

History  of  this  statute,  Alexander  v.  Byrd,  85  Va.  700,  8  S.  E.  677; 
3  Min.  (2d  Ed.)  393.  394. 

Statute  followed  in  Burwell's  Adm'rs  v.  Fauber,  21  Grat.  446,  465. 

See  Barton,  C.  Pr.  (2d  Ed.)  1084;  2  Min.  (4th  Ed.)  623,  837,  1048; 
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3  Min.   (2d  Ed.)   154,  584;  Burks'  PI.  &  Pr.,  p.  34;   17  Va.  L.  Reg.  460 
notes  to  section  5390. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap 
ter  86,  section  3. 

Sec.  6396.  How  such  assets  administered. — Such  assets,  so  far  a 
they  may  be  in  the  hands  of  the  personal  representative  of  the  de 
cedent,  may  be  administered  by  the  court  in  the  office  whereo 
there  is  or  may  be  filed,  under  chapter  two  hundred  and  twenty 
one,  a  report  of  the  accounts  of  such  representative,  and  of  th( 
debts  and  demands  against  the  decedent's  estate,  or  they  may,  ii 
any  case,  be  administered  bv  a  court  of  equity.  (Code  1887,  \ 
2666.) 

If  any  one  of  the  heirs  apprehends  loss  by  reason  of  the  allenatioi 
or  insolvency  of  a  co-belr,  he  can  bring  suit  to  have  the  estate  admlnis 
tered  under  a  court  of  equity,  or  he  may  require  a  proper  report  of  thi 
debts  and  liabilities  to  be  filed  by  the  personal  representative  in  th< 
proper  court.  Therefore,  the  duty  is  not  imposed  upon  the  creditor  o 
instituting  Inquiries  as  to  the  sufficiency  of  the  personal  estate  to  pa; 
the  debts.     Ryan  v.  McLeod,  32  Grat.  375. 

Until  a  suit  is  brought  to  charge  lands  descended  or  devised  with  th< 
payment  of  debts,  the  heir  or  devisee  is  entitled  to  the  rents  and  profit 
without  being  accountable  therefor  to  creditors  (Blow  v.  Maynard,  2  Leigl 
29) ;  and  an  executor  receiving  rents  was  held  bound  to  account  for  then 
to  the  heirs  and  devisees  (Hobson  v.  Yancey,  2  Grat.  77;  Barton,  C.  Pr 
[2d  Ed.]   1085). 

As  to  jurisdiction  of  a  court  of  equtty  to  enforce  a  Hen  of  a  judg 
ment,  and  when  it  may  decree  a  sale  of  realty,  see  section  6472,  and  BIo^ 
V.  Maynard,  2  Leigh  29,  and  note  Va.  Rep.  Anno.;  Tennant's  Heirs  v 
Fattens,  6  Leigh  196;  Price  v.  Planters  Nat.  Bank,  92  Va.  481,  23  S.  E 
887,  32  L.  R.  A.  214. 

Under  statute  against  fraudulent  devises  from  which  this  chapte 
comes,  an  action  of  debt  lay  on  an  executor's  bond  for  a  creditor  clalmlnf 
a  debt  from  the  executor's  estate,  arising  from  a  breach  of  the  condltloi 
by  the  executor  in  his  lifetime,  against  the  executor's  devisees,  to  hav( 
satisfaction  out  of  the  lands  devised.  Manns  v.  Flinn's  Adm'r,  10  Leigl 
93 

See  2  Min.  (4th  Ed.)   837,  1048;   3  Min.   (2d  Ed.)   419,  584. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap 
ter  86,  section  4. 

Sec.  6307.  When  heir  or  devisee  liable  for  value  of  real  estate; 
when  purchasers  not  liable. — Any  heir  or  devisee  who  shall  sell 
and  convey  anj'  real  estate,  which  by  this  chapter  is  made  assets, 
shall  be  liable  to  those  entitled  to  be  paid  out  of  the  said  assets, 
for  the  value  thereof,  with  interest;  in  such  case,  the  estate  con- 
veyed shall  not  be  liable  if  the  conveyance  was  bona  fide,  and  at 
the  time  of  such  conveyance  no  suit  shall  have  been  commenced  for 
the  administration  of  the  said  assets  nor  any  reports  have  been 
filed  as  aforesaid  of  the  debts  and  demands  of  those  entitled.  But 
no  alienation  of  such  estate,  made  by  an  heir  or  devisee,  within 
one  year  after  the  death  of  the  testator  or  intestate,  shall  be  valid 
against  creditors  of  such  testator  or  intestate,  although  no  snch 
suit  shall  have  been  commenced  or  report  of  debts  and  demands 
filed  within  said  year.     (Code  1887,  §  2667.) 

The  object  and  effect  of  this  section  are  twofold:  (1)  To  protect  the 
creditor  or  other  person  to  be  paid  out  of  the  real  estate  declared  to  be 
a^setn.  by  making  the  heir  or  devisee  personally  liable  for  the  value,  witb 
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nterest,  of  such  estate  when  aold  and  conveyed  by  him;  (2)  to  protect  a 
>ona  fide  purchaser  of  such  estate  under  a  conveyance  made  before  the 
mrehase  of  such  estate  under  a  conveyance  made  before  the  coninience- 
nent  of  a  suit  for  the  administration  of  the  assets  or  the  filing  of  any  such 
■eport  as  is  described.     Easley  v.  Barlisdale,  75  Va.  274,  281. 

This  section  and  section  6469  must  be  construed  together;  the>  re- 
inire  a  lis  pendens  to  be  docketed  to  affect  a  purchaser  without  notice 
It  the  pending  suit.    Easley  v.  Barksdale,  76  Va.  274. 

For  case  of  purchaser  talcing  land  with  constructive  notice  of  charge 
)y  will  upon  It,  see  Burwell's  Adm'rs  v.  Faubar,  21  Grat.  446,  455.        * 

See  2  Min.  (4th  Rd.)  838,  1048;  3  Mtn.  (2d  Ed.)  393.  394. 

See  sections  5269,  6263. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
er  86,  section  6. 

Sec.  6388.  Heir  or  devisee  liable  in  equity,  and  not  at  law;  ef- 
fect of  judgment  against  personal  representative  as  evidence. — Aa 
ieir  or  devisee  may  be  sued  in  equity  by  any  creditor  to  whom  a 
ilaim  is  due  for  which  the  estate  descended  or  devised  is  liable,  or 
tor  which  the  said  heir  or  devisee  is  liable  in  respect  to  such  estate ; 
ind  he  shall  not  be  liable  to  an  action  at  law  for  any  matter  for 
which  there  may  be  redress  by  such  suit  in  equity.  And  any 
iudgment  or  decree  for  such  claim  hereafter  rendered  against  the 
jersonal  representative  of  the  decedent  shall  be  prima  facie  cvi- 
lence  of  the  said  claim  against  the  heir  or  devisee  in  such  suit  in 
jquity.     (Code  1887,  §  2668.) 

A  bill  alleging  that  the  surviving  executor  had  regularly  settled  his 
iccounts.  which  showed  that  there  were  no  assets  in  his  hands,  and  that 
lone  would  come  into  his  hands  to  pay  indebtedness  of  testator,  and  pray- 
ng  an  account  of  the  fee  simple  and  annual  rental  value  of  the  real  estate 
n  the  hands  of  the  devisees,  etc.,  states  a  case  for  the  Jurisdiction  of  a 
ourt  of  equity.     Leavell  v.  Smith's  Ex'rs,  99  Va.  374,  377,  38  S.  E.  202. 

The  latter  part  of  this  section,  making  a  Judgment  or  decree  against 
he  personal  representative  prima  facie  evidence  against  the  heir  or  de- 
Isee  of  the  decedent,  applies  only  to  Judgments  or  decrees  rendered  since 
he  enactment  of  the  section,  February  19,  1884.  Staples'  Ex'rs  v.  Staples. 
15  Va.  76,  7  S.  E.  199;  and  overrules  Mason's  Devisees  v.  Peter's  Adm'rs, 
.  Munf.  437;  Foster  v.  Crenshaw's  Ex'rs,  3  Munf.  520;  Chamberlayiie  v. 
remple,  2  Rand.  384,  396,  14  Am.  Dec.  786;  Street's  Heirs  v.  Street,  1 1 
.sigh  498.  508;  Robertson  v.  Wright.  17  Grat.  534.  540;  Erewis  v.  Law- 
on.  76  Va.  36;  Watts  v.  Taylor's  Adm'r,  80  Va.  627;  Daingerlield  v. 
Smith,  83  Va.  81.  1  S.  E.  599;  and  rule  stated  in  2  Mln.  (4th  Kt}.)  428. 
lee  2  Barton.  C.  Pr.  (2d  Ed.)  1084. 

On  section  generally,  see  2  Mln.  (4th  Ed.)  428.  ^O-iS;  3  Min.  (2d  Ed.) 
193,  584;  Barton.  L.  Pr.  (2d  Ed.)  637;  Barton,  C.  Pr.  (2d  Ed.)   1084. 

For  W.  Va.  decisions  on  similar  statute  see  Justi.s'  Annotations,  cl<ap- 
er  86,  sectloii  6. 

Sec.  5399.  When  suit  in  equity  not  to  be  brought  to  enforce) 
;laiin  of  less  than  twenty  dollars. — No  suit  in  equity  shall  be  bionght 
for  the  recovery  or  enforcement  of  any  such  claim,  the  principal 
ivhereof  does  not  exceed  twenty  dollars,  unless  the  person  liable  or 
whose  estate  is  liable,  being  a  resident  of  this  State,  shall  have 
l)een  notified,  at  least  thirty  days  before  the  suit  was  brought,  that 
such  suit  would  be  brought,  if  the  amount  of  the  claim  was  not  paid 
within  said  time.     (Code  1887,  §  2669.) 

Reriftors'  Note. — ^Thlfl  section  decreases  ttie  notice  from  sixty  days  to 
Wrty  diiys. 

See  section  6473,  as  to  enforcement  of  liens  under  $20. 
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Sec.  5400.    Lien  acquired  in  lifetime  of  decedent  not  affected.— 

This  chapter  shall  not  affect  any  lien,  by  judgment  or  otherwise, 
acquired  in  the  lifetime  of  the  decedent.    (Code  1887,  §  2670.) 

Section  construed  ty  Corporation  Court  of  Etenvllle  in  Wood  v.  Wood'i 
Adm'r,  5  Va.  Law  Reg.  395,  where  it  Is  said  that  liens  acquired  in  th« 
lifetime  of  a  decedent,  whether  upon  real  or  personal  property,  are  para- 
mount to  all  other  claims  whatsoever  attaching  thereon  after  his  death. 

See  2  Barton,  C.  Pr.  (2d  Ed.)  1086;  also  section  5396,  and  notes. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 86,  section  11. 


0HAPTEE22L 

Further  Security  from  Fiduciaries;  the  Settlement  of  Xhelr  Aoooonts  and 
Paymeitt  of  What  They  Owe. 
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6401.  Commissioners   of   accounts,       5409. 

their  appointment  and  du- 
ties; "record  of  fiduciaries,"       6410. 
what  to  be  entered  therein; 
duty  of  clerks;   penalty  on 
commissioners    and    clerks      6411. 
for  failure  of  duty. 

6402.  Appointment     of     assistant 

commissioners  of  accounts; 
their  duties  and  powers. 

6403.  When,  and  of  what,  Inten-      6412. 

tories  to  be  returned  to  com- 
missioners; how  compelled; 
their    duty   to   examine  In- 
ventories and  deliver  them      6413. 
for  recordation. 

6404.  When  and  by  whom  accounts      6414. 

of  sales  returned  to  them; 
their  duty;  penalty  on  trus-^ 
tees  for  failure.  6416. 

6406.  Recordation  of  inventories 
and  accounts  of  sales. 

6406.  Liability  of  fiduciaries, 
agents,  and  attorneys,  tor 
debts  lost  by  negligence  or 
failure  to  make  defense. 

6407.  How  Judgment  may  be  en- 

tered against  personal  rep-       6416. 
resentative;    when  costs  to 
be  paid  out  of  his  own  es- 
tate. 6417. 

6408.  When   fiduciaries  to  eztaiblt 

their  accounts  before  com- 
missioners   for    settlement;       6418. 
what  entry  to  be  made  by 
commissioners       in       their 
books. 
("*0)  .        .  4  _ 


When    fiduciaries   to    forfeit 
their  commissions,  etc. 
How   compelled    to     exhibit 
their    accounts    for    settle- 
ment. 

Accounts  of  a  fiduciary  set- 
tled In  a  chancery  cause  to 
be  certified  to  clerk  of  court 
in  which  he  qualified;  fees 
allowed  clerk,  and  how  paid. 
How  record  books  furnished 
to  commissioners  and  paid 
for;  to  be  delivered  to  suc- 
cessors. 

When  fiduciaries  personally 
liable  for  costs. 
Fees  of  commissioners  of  ac- 
counts; not  to  be  paid  un 
less  sworn  to. 

Wheil  court  may  require  an- 
other commissioner  to  set- 
tle accounts  of  a  fiduciary; 
what  he  shall  certify  to  com- 
missioner of  accounts;  re- 
ceipts to  be  given  fiduciaries 
tor  vouchers;  effect  thereof 
as  evidence. 

Commissioners  to  examine 
and  report  on  official  bonds 
of  fiduciaries. 

When  court  may  require 
fiduciary  to  give  new  bond, 
or  revoke  his  authority. 
May  appoint  new  fldudary 
when  authority  of  former 
one  is  revoked. 
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Reslemation  by  fiduciary  of 
blB  tmat. 

Proceedinss  tor  reeelTlng 
proof  ot  debts  by  commlB- 
sloners. 

Report  of  debts,  when  and 
how  made. 

How  claims  filed  before 
commissioners;  time  within 
which  statutes  ot  limitation 
not  to  run. 

How  and  when  commission- 
ers to  post  list  ot  fiduciaries, 
whose  accounts  are  before 
them  for  settlement;  no  ac- 
count to  be  completed  until 
this  Is  done. 

For  what  time  settlements 
to  be;  what  may  be  in- 
sisted on  or  objected  to  be- 
fore commissioners. 

Expenses  and  commissions 
allowed  fiduciaries. 

Accounts,  etc.,  to  be  report- 
ed. 

Where  filed;  what  to  be  done 
with  vouchers. 

Court  to  examine  reports 
and  to  correct  any  errors; 
when  confirmed  to  be  re- 
corded; vouchers,  etc.,  to 
be  returned  to  parties. 

Effect   of   confirmation. 

Court  may  order  money  in 
hands  ot  fiduciary  to  be  in- 
vested, etc. 

Elxecutors  and  other  fiduci- 
aries may  invest  in  Virginia 
three  per  centum  bonds  is- 
sued by  virtue  ot  an  act  ap- 
proved February  fourteenth, 


Beo* 

eighteen  hundred  and  eigh- 
ty-two. 

B482.  How    securities    transferred 
to  successor. 

5433.  Court  may  order  payment  of 

amounts  due  from  certain 
fiduciaries  to  persons  en- 
tiUed. 

5434.  When  report  ot  accounts  of 

personal  representative,  and 
ot  debts  ot  decedent,  con- 
firmed, court  to  order  pay- 
ment of  debts. 
5436.  How  sum  reserved  for  divi- 
dend on  contingent  claim  to 
be  paid,  when  it  is  estab- 
lished. 

6436.  How  assets  applied  at  sub- 

sequent dividends. 

6437.  When     distribution     to    be 

made  of  estate  of  decedent; 
refunding  bonds  to  be 
given;  where  recorded. 

6438.  When    fiduciaries    are    pro- 

tected by  refunding  bonds. 

6439.  Proceedings   by   legatees    or 

distributees  to  compel  cred- 
itors to  show  cause  against 
distribution  of  estate;  their 
liability  to  refund  in  such 
case. 

6440.  How  fiduciaries  may  compro- 

mise liabilities  due  to  or 
from  them;  how  trustee  or 
receiver  of  resident  Joint 
stock  company  may  compro- 
mise claims  due  to  it;  lia- 
bility ot  other  persons  on 
contracts  so  compromised 
not  thereby  impaired ;  effect 
of  compromise  on  right  ot 
contribution. 


Sec.  6401.  GommiBsioners  of  accoimtg,  their  appointment  and  du- 
ties; "record  of  fldnciarieB,"  what  to  he  entered  therein;  duty  of 
ilerks;  penal^  on  commiasionen  and  clerks  for  failure  of  duty. — 
rhe  judge  of  each  court  having  jurisdiction  of  the  probate  of  wills 
uad  granting  administrations  on  estates  of  decedents  shall  appoint 
i  commissioner  of  accounts,  who  shall  be  removable  at  pleasure  and 
irho  shall  have  a  general  supervisicm  of  all  fiduciaries  admitted  to 
qualify  in  said  court  or  before  the  clerk  thereof  and  make  all  ex 
parte  settlements  of  their  accounts.  The  said  commissioner  shall 
obtain  from  the  clerk  of  his  court  within  twenty  days  after  each 
term  thereof  a  list  of  the  fiduciaries  authorized  to  act  as  such  un- 
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der  orders  entered  at  the  said  term  and  examine  as  to  each  fidu 
clary  whether  he  has  given  such  bond  as  the  law  requires,  and  i 
it  appear  that  he  has  given  no  bond  or  that  his  bond  is  defeetivi 
shall  make  report  thereof  to  his  court  at  its  next  term.  He  shal 
enter  in  separate  columns  in  a  book  to  be  kept  by  him  and  callec 
the  "record  of  fiduciaries" — ^first,  the  name  of  every  such  fidu 
ciary;  second,  the  name  of  the  decedent  for  whose  estate  he  ii 
the  representative;  third,  the  name  of  the  living  person  for  when 
he  is  guardian,  curator,  or  committee;  fourth,  the  penalty  of  Iili 
bond;  fifth,  the  names  of  his  sureties;  sixth,  the  date  of  the  ordei 
conferring  his  authority;  seventh,  the  date  of  any  order  revoking 
his  authority;  eighth,  the  date  of  the  return  of  every  inventory  o; 
the  estate;  ninth,  the  date  of  each  settlement  of  the  accounts  o' 
such  fiduciary;  and  shall  index  the  said  book  in  the  name  of  th( 
decedent  or  person  represented  by  such  fiduciary.  The  clerk  ol 
the  court  shall  certify  to  the  said  commissioner  within  twentj 
daj'S  after  each  term  of  the  court  the  revocation  of  the  authority 
of  every  such  fiduciary.  Any  commissioner  failing  to  make  sue! 
entry  or  any  clerk  failing  to  certify  such  revocation  for  ten  dayi 
after  the  time  herein  prescribed  shall  for  every  such  failure  for 
feit  twenty  dollars.    (Code  1887,  §  2671 ;  1897-8,  p.  740.) 

This  chapter  is  full,  ample,  and  complete  and  guards  and  protect 
every  interest  as  fully  as  could  be  done  by  a  formal  suit  in  chancery.  Car 
ter  V.  Skilman,  108  Va.  204.  60  S.  B.  775. 

See  2  Barton,  C.  Pr.  (2d  Ed.)  708;  1  Min.  (4th  Ed.)  482-485;  4  Mil 
(3d  Ed.)   1477. 

Sec.  6402.  Appointment  of  assistant  commissioners  of  accounti 
their  duties  and  powers. — The  judge  of  each  court  in  this  Stat( 
having  jurisdiction  of  the  probate  of  wills  and  granting  adminis 
trations  on  estates  of  decedents  may,  either  in  term  or  in  vacation 
appoint,  in  addition  to  the  commissioner  of  accounts,  an  assistan 
commissioner  of  accounts,  who  shall  perform  all  the  duties  an( 
exercise  all  of  the  powers  required  of  the  commissioner  of  account 
in  all  cases  in  which  the  commissioner  of  accounts  from  any  causi 
is  so  situated  that  he  cannot  perform  the  duties  of  his  oflBce,  or  ii 
which  the  commissioner  of  accounts  is  of  opinion  it  is  impropei 
for  him  to  act.  An  assistant  commissioner  of  accounts  making  i 
settlement  of  a  fiduciary  account  under  the  provisions  of  this  sec 
tion  shall,  within  thirty  days,  report  the  fact  and  date  of  suel 
settlement  to  the  commissioner  of  accounts,  who  shall  make  ai 
entry  of  the  same  in  his  record  books.  (1889-90,  p.  47;  1899-00 
p.  590;  1912,  p.  13.) 

Sec.  6403.  When,  and  of  what,  inventories  to  be  returned  to  com 
missioners;  how  compelled;  their  duty  to  examine  inventories  ant 
deliver  thmn  for  recordation. — Every  personal  representative,  guar 
dian,  curator,  or  committee,  shall,  within  four  months  after  the  dati 
of  the  order  conferring  his  authority,  return  to  the  said  commis 
sioner,  in  proper  form,  an  inventory  of  all  the  personal  and  rea 
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estate  which  has  come  to  his  possession  or  knowledge,  or  which  is 
under  his  management  or  subject  to  his  authority  in  his  fiduciary 
character ;  and  shall,  within  four  months  after  any  other  such  estate 
shall  come  to  his  possession  or  knowledge,  return  to  the  said  com- 
missioner a  further  inventory  thereof.  If  he  fail  to  make  the  re- 
turn herein  first  mentioned,  the  commissioner  shall  issue,  through 
the  sheriflf  or  other  proper  officer,  a  summons  to  such  fiduciary,  re- 
quiring him  to  make  such  return ;  and  if  said  return  be  not  made 
within  thirty  days  after  the  date  of  service  of  the  summons,  the 
commissioner  shall  report  the  fact  to  his  court  at  the  next  suc- 
jeeding  term  thereof.  The  court  shall  immediately  thereupon  or- 
ler  a  summons  to  the  fiduciary,  requiring  him  to  appear  at  the 
following  term;  and  upon  his  appearing  unless  excused  for  suf- 
Sclent  reason,  he  shall  be  fined  by  the  court  in  a  sum  not  less  than 
ifty  nor  more  than  five  hundred  dollars.  And  if  the  said  fiduciary 
still  fail  to  make  such  return  within  such  time  as  the  court  may 
jrescribe,  he  shall  be  deemed  guilty  of  contempt  of  court,  and 
)e  dealt  with  accordingly.  The  said  commissioner  shall  inspect  all 
nventories  returned  to  him  by  fiduciaries,  see  that  they  are  in 
)roper  form,  and,  within  ten  days  after  they  are  respectively  re- 
eived  and  approved  by  him,  deliver  them  to  the  clerk  of  the  court 
0  be  recorded  as  required  by  law.  An  appraisement  made,  ac- 
ording  to  chapter  two  hundred  and  nineteen,  shall  be  considered 
uch  an  inventory  as  is  required  in  this  section,  if  it  be  signed  by 
he  personal  representative.    (Code  1887,  §  2673.) 

See  2  Barton.  C.  Pr.  (2(1  Ed.)  708,  738;  1  Mln.  (4th  Ed.)  482-485. 
93;  4  Min.   (3d  Ed.)    1477,  1481. 

niscussed,  7  Va.  Law  .1.  257. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ir  87,  section  2. 

Sec.  6404.  When  and  by  whom  accoimta  of  sales  retumei  to 
hem;  their  duty;  penalty  on  trustees  for  failure. — Every  such 
duciary  shall,  within  four  months  after  selling  any  property  as 
uch,  return  to  the  said  commissioner  an  account  of  such  sale; 
nd  when  sale  is  made  under  any  deed  of  trust,  otherwise  than  un- 
ier  a  decree,  there  shall,  within  four  months  after  the  sale,  be 
eturned  by  the  trustees  to  the  commissioner  of  accounts  of  the 
curt  wherein  said  deed  may  have  been  first  recorded,  an  inven- 
Jry  of  the  property  sold  and  an  account  of  sale.  The  commissioner 
ball  inspect  the  same,  see  that  it  is  made  out  in  proper  form,  and 
eliver  it  to  the  clerk,  to  be  recorded  as  herein  directed  in  regard 
a  inventories.  Any  trustee  failing  to  comply  with  this  section 
liall  forfeit  his  commis.sion  on  such  sales,  unless  these  commissions 
hall  be  allowed  by  the  court.  (Code  1887,  §  2674;  1897-8,  p.  983; 
916,  p.  510.) 

Hevisors'  Note. — ^Tlils  section  is  taken  from  Acts  1807-8,  p.  083,  wlth- 
nt  rliango.  The  amendment  of  1016  (Acts  1016,  p.  610),  Is  covered  by 
ie  last  sentence  of  section  5408. 

This  section  is  subject  to  the  proviso  at  the  end  of  section  6408. 
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See  2  Barton,  C.  Pr.  (2d  Ed.)  708,  73$;  1  Mln.  (4tb  Ed.)  482-485 
4  Mln.  (3d  Ed.)   1477,  1481. 

Cited  but  not  construed  In  Joel  Bailey  Davis  Co.  t.  Augustus,  10 
Va.  856,  54  S.  E.  986. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cha{ 
ter  87,  section  3. 

Sec.  5405.  Becordation  of  inventories  and  accounts  of  sales.- 
Every  inventory  and  account  of  sales  returned  under  the  two  pre 
ceding  sections  shall  be  recorded  by  the  clerk  in  what  is  known  a 
will  books,  and  indexed  as  required  by  section  thirty-three  hun 
dred  and  ninety-two.     (Code  1887,  §    2675.) 

Revlsors'  Not«. — The  latter  part  of  this  section  specifying  the  boo 
and  requiring  Indexing  is  new. 

See-2  Barton,  C.  Pr.  (2d  Ed.)  708,  738;  1  Mln.  (4tb  Ed.)  482-486 
4  Min.  (3d  Ed.)  1477. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,,  cbai 
ter  87,  section  4. 

Sec.  6406.  Liability  of  fiduciaries,  agents,  and  attorneys,  f(Mr  debt 
lost  by  negligence  or  failure  to  maitee  defense. — If  any  fiduciary  men 
tioned  before  in  this  chapter,  or  any  agent  or  attorney  at  law,  shal 
by  his  negligence  or  improper  conduct,  lose  any  debt  or  othe 
money,  he  shall  be  charged  with  the  principal  of  what  is  so  losi 
and  interest  thereon,  in  like  manner  as  if  he  had  received  sue 
principal.  And  if  any  personal  representative,  guardian,  curatoi 
or  committee  shall  pay  any  debt  the  recovery  of  which  could  b 
prevented  by  reason  of  illegality  of  consideration,  lapse  of  time,  c 
otherwise,  knowing  the  facts  by  which  the  same  could  be  so  pn 
vented,  no  credit  shall  be  allowed  him  therefor.  (Code  1887, 
2676.) 

General  rule  as  to  liability  of  fiduciaries,  Ac— Courts  of  equity  wi 
not  bold  fiduciaries,  agents  or  trustees  liable  for  losses  In  managing 
trust,  wbere  they  acted  in  good  faith,  in  the  exercise  of  reasonable  dli 
cretion,  and  as  they  would  probably  have  done  in  their  own  matter 
Lovett  V.  Thomas'  Adm'r,  81  Va.  245;  McCall  v.  Peachy's  Adm'r,  3  Mun 
288;  Watklns  v.  Stewart,  78  Va.  Ill;  Elliott  v.  Carter,  9  Grat.  641;  Dav 
V.  Harman,  21  Grat.  194;  Lingle  v.  Cook's  Adm'rs,  32  Grat.  262,  26S 
Douglass  v.  Stephenson's  Ex'r,  75  Va.  747;  Myers'  Ex'r  v.  Zetelle,  21  Gra 
733,  and  note  Va.  Rep.  Anno.,  where  all  the  Virginia  cases  are  collected 
Davis  V.  Harman,  21  Grat.  194,  note,  Va.  Rep.  Anno.;  Bernard  v.  Maur 
20  Grat.  434;  Wyjlwis'  Adm'rs  v.  Sklnker,  25  Grat.  507;  Pidgeon 
Williams,  21  CKmig^^!   Hale  v.  Wall,  22  Grat.  424;    4  Min.   (3d  Ed. 

When  fldnctarles  not  responsible. — Compromise  of  a  doubtful  clali 
by  personal  representative  Is  no  devastavit,  and  he  cannot  be  held  n 
sponsible.  Turpln  v.  Chesterfield  Coal  &  Iron  Min.  Co.,  82  Va.  74.  Bi 
see  section  6440,  as  to  necessity  of  ratification  by  court  of  equity.  Se 
also,  1  Min.   Mth  Ed.)   477,  and  cases  there  cited. 

A  personal  representative  Is  not  bound  to  sue  for  the  recovery  of 
debt  due  the  estate,  where  it  is  apparent  that  the  debtor  is  unable  < 
pay  it.  Mitchell's  Adm'r  v.  Trotter,  7  Grat.  J  36;  Lovett  v.  Thomas'  Adm' 
81  Va.  258. 

Where  the  loss  of  the  debt  was  Incurred  from  the  extraordinary  d 
prectatlon  in  value  of  the  property  covered  by  the  deed  of  trust,  rati* 
than  for  any  culpable  neglect  on  the  part  of  the'  executor,  the  executi 
should  not  be  held  responsible.    Nelson's  Ex'r  v.  Page,  7  Grat.  160. 

When  flduciarioe  are  responsible. — A  personal  representative  who  hi 
entrusted  a  due  bill  of  his  Intestate  to  an  attorney  for  collection  will  1 
held  personally  liable  for  the  debt  if,  after  hearing  that  the  attorney  bi 
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let  the  note  run  out  of  date,  he  falls  to  bring  suit  while  the  attorney  is 
solvent.     Mills'  Adm'r  v.  Talley's  Adm'r,  83  Va.  361,  5  S.  E.  368. 

The  executor  ought  not  to  be  allowed  a  credit  for  paying  a  gambling 
debt  of  testator.     Carter's  Ex'rs  v.  Cutting,  6  Munf.  223. 

Interest  on  dehts  lost. — Before  this  section  was  enacted  (Code  1849, 
chapter  132,  section  6)  fiduciaries  were  not  liable  for  interest  on  debts 
lost  by  their  negligence  or  misconduct.  Roots  v.  Stone,  2  Leigh  650; 
Chapman's  Adm'rs  v.  Shepherd's  Adm'r,  24  Grat.  377,  382;  Stearns  v. 
Mason.  Id.  494;  Barton,  C.  Pr.  (2d  Ed.)  715,  716;  3  Min.  (2d  Ed.)  338; 
1  Min.  (4th  Ed.)  476. 

Statutes  of  Umitation — When  Adnclary  must  plead. — It  is  the  duty 
of  personal  representative,  etc.,  to  interpose  the  bar  of  the  statute  of  limi- 
tations to  every  claim  not  asserted  within  the  statutory  period.  Smith  v. 
Pattie,  81  Va.  664,  663;  Tunstall  v.  Pollard,  11  Leigh  1;  Trimyer  v.  Pol- 
lard, 5  Grat.  460;  Bell  v.  Crawford,  8  Grat.  110;  4  Min.  (3d  Ed.)  1482. 
This  ia  for  the  protection  of  the  other  creditors,  or  of  legatees  or  dis- 
tributees of  the  decedent.  Tunstall  v.  Pollard's  Adm'r,  11  Leigh  1.  See, 
also,  1  Min.   (4th  Ed.)  477. 

Not  only  is  it  the  duty  of  the  personal  representative  to  make  this 
defense  in  equity  as  well  as  at  law,  but  he  or  any  person  interested  may 
do  so,  where  an  account  has  been  ordered  or  taken  for  administering  t'ae 
assets  in  equity,  by  an  exception  to  the  report  of  the  commissioner.  Smith 
V.  PatUe,  81  Va.  654,  665. 

This  section  does  not  require  a  personal  representative,  etc.,  to  plead 
the  statute  of  limitations  to  a  claim  apparently  barred,  where  he  knows 
facts  making  statute  inapplicable.  Radford  v.  Fowlkes,  85  Va.  820,  8  S.  E. 
817. 

New  promise  by  personal  representative.— When  the  claim  was  barred 
in  the  lifetime  of  the  testator  or  intestate,  no  promise  of  the  persona^ 
representative  can  revive  the  claim  so  as  to  take  it  out  of  the  statute. 
Smith  V.  Pattie,  supra. 

But  the  personal  representative  may,  where  the  debt  is  known  to  be 
Jnst  and  is  about  to  be  barred  after  death  of  the  testator  or  intestate, 
make  a  promise  to  pay,  which  will  prevent  the  operation  of  the  statute. 
Smith  V.  Pattie,  81  Va.  665;  Bishop  v.  Harrison's  Adm'r,  2  Leigh  537. 

StAtute  applied. — ^Joint  obligor  whose  liability  has  ceased  cannot  be 
compelled  to  contribute  to  reimburse  co-obligor  who  has  paid  the  debt. 
Turner's  Adm'r  v.  Thom,  89  Va.  745,  17  S.  E.  323.  On  the  statute  gen- 
erally, see  Barton,  C.  Pr.  (2d  Ed.)  713,  721,  746,  868. 

As  to  Jarlsdictlon  of  equity  in  fiduciary  matters,  see  Zetelle  v.  Myers, 
19  Grat.  62;  Simmons  v.  Simmons'  Adm'r,  33  Grat.  456;  Huff  v.  Thrash, 
75  Va.  548;  Coffman  v.  Sangsten,  21  Grat.  263;  Thornton  v.  Thornton, 
31  Grat.  212. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 87,  section  5. 

Sec.  6407.  How  judgment  may  be  entered  against  personal  repre- 
sentative; when  costs  to  be  paid  out  of  his  own  estate. — A  judgment 
or  decree  against  any  person,  as  the  personal  representative  of  a 
decedent,  or  committee  of  a  convict  or  an  insane  person,  for  a  debt 
due  from  snch  decedent,  convict,  or  insane  person,  may,  without 
taking  an  account  of  the  transactions  of  such  representative  or 
committee,  be  entered  to  be  paid  out  of  the  personal  estate  of  such 
decedent,  convict,  or  insane  person  in,  or  which  shall  come  to.  the 
hands  of  the  representative  or  committee  to  be  administered.  When 
the  court  enters  of  record,  that  if  he  had  prudently  discharged 
his  duty,  the  suit  or  motion  would  not  have  been  brought  or  made, 
the  judgment  or  decree,  so  far  as  it  is  for  costs,  shall  be  entered  to 
be  paid  out  of  his  own  estate.    (Code  1887,  §  2677.) 

As  to  suit  on  bond  of  personal  representatives,  see  section  6388. 

See  Burks'  Pleading  and  Practice,  pp.  72,  630. 
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Sec.  6408.  Wheb  flduciariea  to  exhibit  their  accounts  before  com 
missioners  for  settlement;  what  entry  to  be  made  by  commiaraonert 
in  their  books. — A  statement  of  all  money  which  any  personal  rep- 
resentative, guardian,  curator,  or  committee  shall  have  received,  oi 
become  chargeable  with  or  have  disbursed,  within  one  year  from 
the  date  of  the  order  conferring  his  authority,  or  within  any  suc- 
ceeding years,  together  with  the  vouchers  for  such  disbursements, 
shall,  within  six  months  after  the  end  of  every  such  year,  be  ex- 
hibited by  him  before  the  commissioner  of  accounts  of  the  court 
wherein  the  order  conferring  his  authority  was  made,  and  a  state- 
ment of  all  the  money  which  any  trustee,  acting  under  a  trust  cre- 
ated since  the  first  day  of  July,  eighteen  hundred  and  fifty,  shall 
have  received  or  become  chargeable  with,  or  have  disbursed  within 
a  year  from  the  date  of  such  trust,  or  within  any  succeeding  year, 
together  with  the  vouchers  for  such  disbursements,  shall  within  six 
months  after  the  end  of  every  such  year  be  laid  by  him  before  the 
commissioner  of  accounts  of  the  court  wherein  the  instrument  cre- 
ating the  trust  was  first  recorded ;  and  the  said  commissioner  shall 
state,  settle,  and  report  to  the  court  an  account  of  the  transactions 
of  any  such  fiduciary,  as  provided  by  law.  K  any  such  fiduciary 
•fail  to  make  such  exhibit,  as  herein  required,  the  commissioner  and 
the  court  shall  proceed  against  him  in  like  manner,  and  the  court 
shall  impose  the  same  penalty,  unless  such  fiduciary  is  excused 
for  sufficient  reason,  as  is  herein  provided  in  cases  where  fiduciaries 
fail  to  return  inventories  of  their  respective  estates.  The  commis- 
sioner shall  enter  in  his  record  book,  in  a  separate  column,  the 
date  of  each  settlement  of  fiduciary  accounts  made  by  him.  This 
section  and  section  fifty-four  hundred  and  four  are  subject  to  the 
proviso  that  if  after  a  deed  of  trust  is  given  on  land  lying  in  a 
county,  and  before  a  sale  thereunder  said  land  is  taken  within  the 
limits  of  an  incorporated  city,  the  returns  of  the  trustee  and  set- 
tlement of  his  accounts  shall  be  before  the  commissioner  of  ac- 
counts of  such  city.     (Code  1887,  §  2678;  1916,  p.  511.) 

Re  visors'  Note. — The  words  "within  six  months  after  the  end  of 
every  such  year"  appearing  In  lines  thirteen  and  fourteen  of  the  text 
are  new.  The  last  sentence  is  new  and  covers  the  amendment  of  1916 
(Acts  1916,  p.  511).     See  revisors'  note  to  section  5404« 

Where  a  settlement  has  been  made,  but,  by  mistake,  not  before 
a  commissioner  of  proper  court,  and  the  whole  matter  is  gone  into  in  a 
subsequent  proceeding,  the  executor  may  be  allowed  compensation.  Moor- 
man V.  Crockett,  90  Va.  185,  197,  17  S.  E.  875. 

Personal  representative  is  chargeable  with  sums  actually  collected, 
and  not  with  estimates  made  by  him  as  to  what  may  be  collected  on 
claims  due  the  estate.  Fauber's  Adm'rs  v.  Gentry's  Adm'r,  89  Va.  312, 
15  S.  E.  899. 

When  intestate  in  her  lifetime,  by  deed  of  gift,  disposed  of  her  en- 
tire personal  property  so  that  there  was  nothing  to  go  or  that  did  go 
at  her  death  into  the  bands  of  her  administrator,  a  bill  against  him  for 
an  accounting  should  be  dismissed.  Perdue's  Adm'r  v.  Dillon,  89  Va. 
182,  15  S.  B.  385. 

The  rule  that  where  a  party  relies  on  an  account  furnished  hy  tb* 
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Other  party,  and  claims  the  benefit  ot  credits,  he  is  bound  to  take  all 
together,  and  admit  the  debts  also,  unless  he  can  surcharge  and  falsify 
it  by  proofs,  is  not  applicable  to  an  executor's  account,  nor  to  any  other 
case  where  there  is  a  trust  or  confidence.  Robertson  v.  Archer,  6  Rand. 
319. 

This  chapter  is  complete  and  protects  every  Interest  as  amply 
as  a  formal  suit  in  chancery.  Carter  v.  Skllman,  168  Va.  204,  60  S.  E. 
776. 

Cited  but  not  construed  In  Joel  Bailey  Davis  Co.  v.  Augustus,  105 
Va.  856,  54  S.  E.  985. 

As  to  failure  of  fiduciary  to  comply  with  this  section,  see  notes  to 
section    5409. 

See  Barton,  C.  Pr.  (2d  Ed.)  708;  1  Min.  (4th  Ed.)  482,  485;  3  Min. 
(2d  Ed.)   633,  634;  4  Min.   (3d  Ed.)   1478,  1479. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  87,  section   6. 

See  Gregory's  Forms  No.  23. 

Sec.  5409.  When  fiduciaries  to  forfeit  their  conunissionB,  etc. — 
If  any  such  fiduciary  wholly  fail  to  lay  before  such  commissioner  a 
statement  of  receipts  for  any  year,  within  six  months  after  its  ex- 
piration, and  though  a  statement  be  laid  before  the  commissioner, 
yet  if  such  fiduciary  be  found  chargeable  for  that  year  with  any 
money,  not  embraced  in  the  said  statement,  he  shall  have  no  com- 
pensation for  his  services  during  said  year,  nor  commission  on  such 
money,  unless  allowed  by  the  court.  This  section  shall  not  apply 
to  a  case  in  which,  within  six  months  after  the  end  of  any  year, 
such  fiduciary  shall  have  given  to  the  parties  entitled  to  the  money 
received  in  such  year,  a  statement  of  the  said  money,  and  actually 
settled  therefor  with  them;  nor  to  a  case  in  which,  within  the  said 
six  months  after  the  end  of  any  year,  a  fiduciary  shall  have  laid  a 
statement  of  his  receipts  within  such  year  before  a  commissioner 
in  chancery,  who  may,  in  a  pending  suit,  have  been  ordered  to  set- 
tle his  account.    (Code  1887,  §  2679.) 

Former  role— Absolute  forfeiture. — Previous  to  enactment  of  1867, 
no  discretion  was  given  the  court  to  allow  commissions  to  fiduciaries 
failing  to  file  statement  ot  receipts  In  prescribed  time.  Robertson  v. 
Gillenwaters,  85  Va.  119;  Strother  v.  Hull,  23  Grat.  670;  Moses  v. 
Hart's  Adm'r,  25  Grat.  795;  Crigler's  Committee  v.  Alexander's  Adm'r, 
33  Grat.  678;  Wood's  Ex'r  v.  Garnett,  6  Leigh  271;  Boyd's  Ex'rs  v.  Boyd's 
Heirs,  3  Grat.  115;  Morris'  Adm'r  v.  Morris'  Adm'r,  4  Grat.  293;  Frazier 
y.  Frazier,  77  Va.  796;  3  Min.  (2d  Ed.)  634;  4  Min.  (3d  Ed.)  1479, 
1480. 

Present  rule — Court  has  discretion. — But  by  the  present  statute 
commissions  in  such  case  are  not  absolutely  forfeited,  but  may  be  al- 
lowed in  the  discretion  of  the  court.  Brent's  Adm'r  v.  Clevlnger,  78  Va. 
12;  Trevelyan's  Adm'r  v.  Lofft,  83  Va.  148,  1  8.  E.  901;  Barton,  C.  Pr. 
(2d  Ed.)   764. 

The  right  of  a  fiduciary  to  compensation  is  not  a  vested  one,  but 
is  derived  from  statutes;  therefore  the  requirements  of  the  statutes  are 
mandatory.  The  loss  of  compensation  as  a  consequence  ot  failure  to 
comply  with  these  statutes  is  the  only  effectual  mode  of  enforcing  them. 
Wood's  Ex'r  v.  Garnett,  6  Leigh  276;  Crigler's  Committee  v.  Alexander's 
Ex'r,  33  Grat.  674.  Compensation  ought  in  no  case  to  be  allowed  a 
delinquent  fiduciary,  except  where  he  gives  such  a  reasonable  excuse 
for  his  failure  to  comply  with  the  law  that  to  refuse  to  comply  would 
be  inequitable.  This  will  depend  upon  the  circumstances  of  each  par- 
Ucular  case.    Trevelyan's  Adm'r  v.  Lofft,  83  Va.  141,  1  S.  E.  901;  Brent's 
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Adm'r  V.  Clevlnger,  78  Va.  12;  Lovett  v.  Thomas'  Adm'r,  81  Va.  246; 
Ward  V.  Punaten,  86  Va.  369,  10  S.  E.  415;  3  Mln.  (2d  Ed.)  633.  See, 
also,  Davidson  v.  Pope,  82  Va.  747,  750,  1  S.  B.  117;  Strother  t.  Hull, 
23  Orat.  652. 

When  fldnciary  does  not  forfeit  commissions — ^Reasonable  excnse. — 
Where,  in  pending  suit,  the  estate  is  ^being  settled  by  the  court,  the 
fiduciary  does  not  forfeit  his  commissions  for  failure  to  comply  with 
this  section.    Fauber's  Adm'rs  v.  Gentry's  Adm'r,  89  Va.  312,  IB  S.  B.  899. 

Where  personal  representative  yearly  laid  his  accounts  before  com- 
missioner of  accounts,  the  failure  of  the  latter  to  audit,  state;  and  report 
them  cannot  cause  the  latter  to  lose  his  commissions.  Lovett  v.  Thomas' 
Adm'r.   81   Va.    245. 

Prevention  by  the  Civil  War  was  a  reasonable  excuse.  Brent's 
Adm'r  v.  Clevlnger,  78  Va.  12;  Moses  v.  Hart's  Adm'r,  25  Qrat.  796. 

Where  a  settlem<int  has  been  made,  but  by  mistake  not  hefore  a 
commissioner  of  proper  court,  and  the  whole  matter  is  gone  into  in  a 
subsequent  proceeding,  the  executor  may  be  allowed  compensation. 
Moorman  v.  Crockett,  90  Va.  197,  17  S.  E.  876. 

A  fiduciary  who  failed  to  make  annual  settlements  or  any  statement 
to  the  beneficiaries,  as  required  by  this  section  and  section  5408,  and 
whose  only  excuse  was  that  he  did  not  deem  it  necessary,  as  he  had 
annually  paid  the  Interest,  is  not  entitled  to  commissions,  and  his  right 
to  future  commissions  will  depend  upon  his  future  conduct.  Ward  v. 
Funsten,  86  Va.  369,  10  S.  E.  415. 

Generally. — A  fiduciary  who  fails  to  settle  his  account  as  required 
by  this  section  and  who  offers  no  sufficient  excuse  for  his  failure  so  to 
do  forfeits  his  commission  under  this  section.  Crismond  v.  Jonra,  117 
Va.  34,  83  S.  E.  1045. 

Cited  but  not  construed  in  Carter  v.  Skilman,  108  Va.  204,  60  S.  E. 
775. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  87,  section  7. 

Sec.  5410.  How  compelled  to  exhibit  their  aooouots  for  Mtti»- 
ment. — When  any  such  fiduciary  shall  have  so  failed  to  lay  before 
such  commissioner  a  statement  of  his  receipts  for  any  year,  a  com- 
missioner before  whom  the  said  statement  might  have  been  laid, 
shall,  upon  request  made  to  him,  within  ten  years  from  the  com- 
mencement of  such  year,  by  any  person  who  is  interested,  as  cred- 
itor, legatee,  distributee,  surety  of  such  fiduciary,  or  otherwise, 
or  who  appears  as  next  friend  of  an  infant  so  interested,  issue  a 
summons,  directed  to  the  sheriff  or  other  officer  of  any  county  or 
corporation,  requiring  him  to  summon  such  fiduciary  to  lay  before 
the  commissioner  a  statement  of  his  receipts  and  disbursements, 
accompanied  by  his  vouchers,  for  such  year,  and  for  the  time  which 
may  have  since  elapsed.  If  the  same  be  not,  within  one  month  after 
the  service  of  such  summons,  laid  before  the  commissioner  who  is- 
sued it,  he  shall,  on  being  requested  so  to  do,  report  the  fact  to 
the  court  which,  or  the  clerk  of  which,  appointed  him;  and  said 
court  shall  take  such  measures  to  compel  the  performance  by  the 
fiduciary  of  his  duty  as  could  be  taken  if  an  express  order  of  the 
court  had  been  disobeyed.     (Code  1887,  §  2680.) 

Cited  but  not  construed.  Carter  v.  Skilman,  108  Va.  204,  60  S.  E. 
776. 

For  W.  Va.  decisions  on  similar  statute,  see  Justts'  Annotations, 
chapter   87,   section    8. 

Sec.  6411.    Accounts  of  a  fiduciary  settled  in  a  chancery  oanse  to 
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be  certified  to  clerk  of  court  in  which  he  qoalifled ;  fees  allowed  clerk, 
and  how  paid. — ^When  the  account  of  any  fiduciary  is  settled  in  a 
chancery  cause,  it  shall  be  the  duty  of  the  clerk  of  the  court  in 
which  said  cause  is,  as  soon  as  may  be  after  a  final  decree  therein, 
to  certify  to  the  clerk  of  the  court  wherein  the  fiduciary  qualified, 
a  copy  of  such  account  so  far  as  the  same  has  been  confirmed,  with 
a  memorandum  at  the  foot  thereof  stating  the  style  of  the  suit  and 
the  date  of  such  final  decree.  The  account  and  memorandum  so 
certified  shall  be  recorded  by  the  clerk  to  whom  it  is  certified,  in 
the  book  in  which  accounts  of  fiduciaries  are  required  to  be  re- 
corded under  section  fifty-four  hundred  and  twenty-eight,  and  if 
in  a  proceeding  subsequent  to  such  final  decree,  by  appeal  or  other- 
wise, the  account  shall  be  reformed  or  altered,  a  copy  of  such  re- 
formed or  altered  account  shall  in  like  manner  be  certified  and  re- 
corded, together  with  a  memorandum  stating  the  style  of  the  suit 
and  the  date  of  the  decree  of  confirmation.  When  the  clerk  of  the 
court  in  which  the  cause  may  be,  is  also  clerk  of  the  court  in  which 
or  before  whom  the  fiduciary  qualified,  he  shall  make  the  memo- 
randa and  recordations  required  by  this  section,  and  shall  for  such 
purpose  use  the  original  papers.  For  making  any  copy  under  this 
section,  the  clerk  shall  be  entitled  to  the  fees  prescribed  in  like 
cases,  and  for  recording  such  account  of  the  fiduciary  he  shall  be 
entitled  to  the  fees  allowed  for  recording  accounts  settled  ex  parte ; 
the  fees  for  copjring  and  recording  to  be  paid  as  the  court,  in  which 
the  cause  may  be,  or  the  judge  thereof,  shall  direct.  (Code  1887, 
§  2681.) 

For  W.  Va.  declBions  on  similar  statute,  see  Justis'  Annotations, 
chapter  87,  section  7. 

Sec.  5412.  How  record  books  famished  to  commissioners  and  paid 
for;  to  be  delivered  to  successors. — The  clerk  of  each  court  ahall 
famish  to  the  commissioner  of  accounts  of  said  court  a  suitable  re- 
cord book  and  other  such  books  as  may  from  time  to  time  be  needed, 
which  shall  be  paid  for  as  other  books  used  for  public  records ;  and 
whenever  a  commissioner  shall  cease  to  act  as  such,  the  said  books 
shall  be  delivered  to  his  successor.     (Code  1887,  §  2682.) 

Sec.  6413.  When  fldnciaries  personally  liable  for  costs. — The  costs 
of  all  proceedings  against  fiduciaries  failing,  without  good  cause, 
to  make  the  returns  and  exhibits  required,  shall  be  paid  by  them 
personally,  and  they  shall  receive  no  allowance  for  the  same  in  the 
settlement  of  their  accounts.     (Code  1887,  §  2683.) 

Sec.  5414  Fees  of  commissioners  of  accounts;  not  to  be  paid  un- 
less sworn  to. — The  fees  of  commissioners  of  accounts  for  the  special 
duties  hereinbefore  imposed  upon  them  shall  be  the  same  as  are  now 
allowed  by  law  to  commissioners  in  chancery,  and  the  said  com- 
missioners of  accounts  shall,  in  all  cases,  return  with  their  accounts 
affidavits  subscribed  by  them  as  to  the  time  they  were  occupied  in 
settling  said  accounts.    And  unless  and  until  such  afiidavits  are  re- 
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turned,  the  said  commissioners  of  accounts  shall  not  be  entitled  t< 
any  compensation  for  their  services.    (Code  1887,  §  2684.) 

Sec.  6415.  When  court  may  require  another  commissioner  to  set 
tie  accounts  of  a  fiduciary;  what  he  shall  certify  to  commissioner  oi 
accounts;  receipts  to  be  given  fiduciaries  for  vouchers ;  effect  there 
of  as  evidence. — On  motion  of  any  fiduciary  having  charge  of  ar 
estate,  or  of  any  person  interested  therein,  the  court,  or  the  judg( 
thereof  in  vacation,  may  require  any  one  of  its  commissioners  ii 
chancery  to  settle  the  accounts  of  such  fiduciary;  and,  whenever  s 
court  deems  it  proper,  it  may  require  any  one  or  more  of  its  com 
missioners  in  chancery  to  settle  the  accounts  of  any  of  the  fidut-i 
aries  mentioned  in  the  preceding  sections  of  this  chapter.  A  com 
missioner  making  a  settlement  under  such  order  of  a  court  shall, 
within  thirty  days,  report  the  fact  and  date  of  such  settlement  tc 
the  commissioner  of  accounts,  who  shall  make  an  entry  of  the  same 
in  his  record  book.  Any  commissioner  having  before  him  the  ac- 
counts of  a  fiduciary  for  settlement  shall,  on  request,  execute  and 
deliver  to  such  fiduciary  a  receipt  for  all  vouchers  filed  with  him, 
which  receipt,  if  said  vouchers  be  afterwards  lost  or  destroyed,  shall, 
in  any  suit  or  proceeding  against  such  fiduciary,  be  evidence  of  the 
delivery  to  such  commissioner  of  the  vouchers  therein  mentioned. 
(Code  1887,  §  2685.) 

Sec.  5416.  Commissioners  to  examine  and  report  on  official  bonds 
of  fiduciaries. — When  any  personal  representative,  guardian,  cura- 
tor, or  committee,  except  a  sheriff  or  other  oflSeer,  shall  have  laid 
the  statement  required  by  section  fifty-four  hundred  and  eight  be- 
fore a  commissioner,  1:'^  shall  examine  whether  said  fiduciary  has 
given  such  bond  as  the  law  requires,  and  whether  it  is  in  a  penalty, 
and  with  sureties  sufficient.  Any  commissioner  of  the  court  in  which 
the  order  was  made  conferring  on  said  fiduciary  his  authority,  shall, 
at  any  time  before  such  statement  is  laid  before  a  commissioner, 
upon  the  application  of  any  person  who  is  interested  or  appears  as 
next  friend  of  an  infant  interested,  after  reasonable  notice  to  such 
fiduciary,  examine  into  any  of  the  said  matters,  or  inquire  whether 
security  ought  to  be  required  of  a  fiduciary  who  may  have  been 
allowed  to  qualify  without  giving  it,  or  whether,  by  reason  of  the 
incapacity,  misconduct,  or  removal  of  any  fiduciary  from  this  Stale, 
or  for  any  other  cause,  it  is  improper  to  permit  the  estate  of  the 
decedent,  ward,  or  other  person,  to  remain  under  his  control.  Thu 
result  of  every  such  examination  and  inquiry  shall  be  reported  by 
the  commissioner  to  the  court  by  which  he  is  appointed.  (Code 
1887,  §  2686.) 

Cited  but  not  construed  In  Hurt  v.  Bristol,  104  Va.  213,  61  S.  E. 
223;   Carter  v.  Skllman,  108  Va.  204,   60  S.  E.  775. 

Sec.  5417.  When  court  may  require  fiduciary  to  give  new  bond,  or 
revoke  his  authority. — The  court  under  whose  order  or  under  the 
order  of  whose  clerk  any  such  fiduciary  derives  his  authority,  on  the 
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application  of  any  surety  or  his  personal  representative,  shall,  or 
when  it  appears  proper,  on  such  report  of  the  clerk  or  a  commis- 
sioner,  or  on  evidence  adduced  before  it  by  any  party  interested, 
may,  at  any  time,  whether  such  fiduciary  shall  or  shall  not  have 
before  given  bond,  or  whether  he  shall  have  given  one  with  or  with- 
Dut  sureties,  order  him  to  give  before  such  court  a  new  bond  in  a 
reasonable  time  to  be  prescribed  by  it,  in  such  penalty,  and  with 
3r  without  sureties,  as  may  appear  to  it  to  be  proper,  and  may,  if 
such  order  be  not  complied  with,  or  whenever  from  any  cause  it 
appears  proper,  revoke  and  annul  his  powers;  but  no  such  order 
shall  be  made  unless  reasonable  notice  appear  to  have  been  given 
to  such  fiduciary  by  the  commissioner  who  made  such  report,  or 
by  the  surety  or  his  representative  making  the  application  afore- 
said, or  by  the  service  of  a  rule  or  otherwise ;  and  no  such  order  or 
revocation  shall  invalidate  any  previous  act  of  such  fiduciary.  (Code 
1887,  §  2687.) 

History  of  section. — Under  the  law  at  the  time  of  the  revision  of 
1S49,  a  new  bond  of  certain  flduciarles,  when  executed,  related  back  to 
Lhe  time  of  the  qualification  of  the  fiduclarr,  bound  the  sureties  in  the 
new  bond  from  that  time,  and  discharged  the  sureties  in  the  former 
bond,  except  in  pending  suits  on  the  former  bond,  In  which  case  the 
lecurities  in  that  bond  were  indemnified  in  the  new  bond.  The  bond 
provided  in  this  section  has  no  relation  back,  and  the  sureties  In  the 
'ormer  bond  are  not  discharged  from  any  liabilities  incurred  thereunder 
>efore  the  execution  of  the  new  bond.  See  Burks'  Address,  Barton  L. 
?T.  (2d  Ed.),  p.  1397. 

I^ect  of  new  bond. — Where  a  new  bond  is  given,  the  sureties  in 
;he  old  bond  are  discharged  from  future  liability.  It  an  additional  bond 
)e  given,  the  old  sureties  remain  liable  for  past  defaults,  while  as  to 
the  future  both  sets  of  sureties  become  Jointly  liable.  8  Va.  Law  Reg. 
Sll.  See  section  281,  and  notes.  Cases  construing  former  statute, 
Lingle  V.  Cook's  Adm'rs,  32  Grat.  262,  274;  GreenesviUe  Justices  v. 
tVilliamson,  12  Leigh  93. 

Where  a  guardian,  who  has  given  one  bond,  with  sureties,  after- 
wards of  his  own  motion  gives  another,  the  latter  bond  relates  back 
to  his  appointment  as  guardian,  and  the  sureties  in  the  first  bond  are 
iischarged.      Sayers  v.   Cassell,   23   Orat.   525.      (Decided  in   1873.) 

The  sureties  on  the  first  bond  cannot  escape  if,  when  they  plead 
:he  new  bond,  the  counter  plea  of  nul  tiel  record  is  sustained.  Greenes- 
irille  Justices  v.  Williamson,  12  Leigh  93.  See  Burks'  Address,  Barton, 
L.   Pr.    (2d   Ed.)    1396. 

Power  to  remove  fldnciariee. — As  to  the  power  of  court  to  remove 
sxecutors  from  offices  and  circumstances  Justifying  such  action,  see 
Reynolds  v.  Zink,  27  Grat.  29;  Suavely  v.  Harkrader,  29  Grat.  112,  128. 

Appellate  court  will  interfere  only  where  manifest  Injustice  has  been 
done,  or  it  is  plain  that  proper  case  has  not  been  made  out,  for  exer- 
cising such  power.     Id. 

Revocation  of  appointment  of  guardian  void  under  former  statute, 
it  least  as  to  persons  dealing  with  guardian  as  such,  without  notice 
thereof,  ibecause  revocation  was  made  without  any  summons  to  guardian 
to  answer  being  served  on  him  and  without  any  appearance  by  him. 
Bank  of  Virginia  v.  Craig,  6  Leigh  399. 

GenMvUy. — If,  after  removal  of  guardian,  he  collects  money  due 
the  ward,  he  and  his  surety  are  accountable  therefor,  and  if  the  payment 
be  made  in  good  faith  by  one  Ignorant  of  the  aforesaid  removal.  Sage 
r.  Hammonds,  27  Orat.  651.     See  4  Mln.  (3d  Ed.)  1478. 

Ample  provision  Is  made  whereby  any  person  Interested  in  the  estate 
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of  a  lunatic  may  for  cause  shown,  have  his  committee  removed,  his  a 
counts  corrected,   his  expenditures  restrained,   and   such   relief  granti 
as  will  assure  the  proper  fulfillment  by  the  committee  of  the  duties 
his  office.     Lake  v.  Hope,  116  Va.  687,  82  S.  B.  738. 

Discussed,  9  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioii 
chapter  87,  section  10. 

Cited  but  not  construed  In  Hurt  v.  Bristol,  104  Va.  213,  51  S.  : 
223. 

Sec.  5418.  Blaj  appoint  new  fiduciary  when  authority  of  fonn( 
one  is  revoked. — ^At  or  after  the  date  of  any  order  revoking  and  a: 
nulling  the  powers  of  any  fiduciary,  the  court  in  which  he  qualifie 
shall  exercise  such  jurisdiction,  either  by  appointing  an  admini 
trator  de  bonis  non,  or  a  new  guardian,  or  otherwise,  as  it  couJ 
have  exercised  if  the  said  fiduciary  had  died  at  that  date.  (Co( 
1887,  §  2688.) 

Sec.  5419.  Sesignation  by  fiduidary  of  his  trust. — Any  person 
representative,  guardian,  or  committee  (except  a  sheriff  or  othi 
ofScer  to  whom  an  estate  has  been  committed)  may  be  allowed  t 
the  court  in  which,  or  before  the  clerk  of  which,  he  qualified,  ( 
when  he  qualified  in  a  county  court  or  in  a  corporation  or  hustinj 
court  which  has  been  or  may  be  abolished,  by  the  circuit  court  f( 
such  coimty  or  corporation,  to  resign  his  trust  after  his  aocoiin 
as  such  fiduciary  have  been  stated  and  settled  in  the  mode  pr 
scribed  by  law;  but  such  resignation  shall  not  invalidate  any  a 
done  or  affect  any  liability  incurred  by  him  while  holding  sue 
trust.    (Code  1887,  §  2689;  1904,  p.  272.) 

Sec.  5^0.  Proceejdings  for  receiving  proof  of  debts  by  conuni 
sioners. — Any  commissioner  who  has  for  settlement  the  accounts  ( 
a  personal  representative  of  a  decedent  shall,  when  requested  so  i 
do  by  such  representative,  or  any  creditor,  legatee,  or  distribute 
of  the  decedent,  appoint  a  time  and  place  for  receiving  proof  ( 
debts  or  demands  against  the  said  decedent  or  his  estate,  and  tweni 
days  before  the  said  time  post  a  notice  of  such  time  and  place  i 
the  front  door  of  the  court  house  of  the  court  of  the  county  or  ci( 
wherein  such  fiduciary  qualified,  and  also  at  two  or  more  publ 
places  in  the  neighborhood  of  the  place  where  the  account  is  to  I 
taken.     (Code  1887,  §  2690;  1904,  p.  116.) 

Bevlsors*  NotCL — ^Posting  of  foor  weeks,  beginning  on  the  first  di 
of  a  term  of  a  circuit  or  corporation  court  was  formerly  required.  Th 
period  has  been  reduced  to  twenty  days,  and  the  posting  need  not  beg 
on  the  first  day  of  a  term. 

Cited  but  not  construed  in  Carter  t.  Sliilman,  108  Va.  204,  60  S.  : 
776. 

Sec.  5421.  Report,  of  debts,  when  and  how  made. — The  commi 
sioner  may  adjourn  from  time  to  time  for  receiving  such  proof,  ar 
shall,  within  one  year  from  the  time  first  appointed  for  receivii 
such  proof,  make  out  an  account  of  all  such  debts  or  demands  i 
may  appear  to  him  to  be  sufficiently  proved,  stating  separately  thoi 
of  each  class.    (Code  1887,  §  2691.) 
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Cited  but  not  construed  In  Carter  t.  Skilman,  108  Va.  204,  60  S.  B. 

i. 

iec.  5422.  How  clamu  filed  before  commissioners;  time  within 
ieh  statutes  of  limitation  not  to  run. — Any  person,  having  any 
h  debt  or  demand  and  desiring  to  prove  the  same,  shall  file  his 
im  or  a  written  statement  thereof  before  the  commissioner,  who 
Jl  endorse  thereon  the  date  of  the  filing,  and  sign  the  endorse- 
Qt  in  his  ofScial  character;  and  the  time  that  elapses  between 
h  filing  and  the  termination  of  the  proceedings  commenced  nn- 

section  fifty-four  hundred  and  twenty,  shall  not  be  computed  as 
lart  of  the  time  within  which,  under  any  statute  or  rule  of  law, 
nay  be  necessary,  in  order  to  prevent  a  bar  of  the  claim,  to  bring 
r  action  or  institute  any  proceeding  for  the  recovery  or  enforce- 
nt  of  such  claim.     (Code  1887,  §  2692.) 

Cited  but  not  construed  in  Carter  v.  Skilman,  108  Va.  204,  60  S.  E. 

iec.  5423.  How  and  when  commissioners  to  poet  list  of  fldnci- 
M,  whose  acconnts  are  before  them  tor  settlement;  no  acooxmt  to 
completed  until  this  is  done. — Every  commissioner  shall,  on  the 
it  day  of  any  circuit  or  corporation  court  of  his  county  or  cor- 
■ation,  or  on  the  first  Monday  in  any  month,  in  any  county,  post 
the  front  door  of  the  courthouse  of  such  circuit  or  corporation 
irt  a  list  of  the  fiduciaries  whose  accounts  are  before  him  for  set- 
ment,  stating  the  names  of  such  fiduciaries,  the  nature  of  their 
iounts,  whether  as  personal  representative,  guardian,  curator, 
nmittee,  or  trustee,  and  the  name  of  their  decedents,  or  of  the 
rsons  for  whom  they  are  guardians,  curators,  or  committees,  or 
der  whose  deed  or  other  instrument  of  trust  they  are  acting.  No 
;ount  of  any  fiduciary  shall  be  completed  by  any  commissioner 
til  it  shall  have  been  mentioned  in  such  list,  for  ten  days  after 
ing  so  mentioned.     (Code  1887,  §  2693;  1904,  p.  115.) 

The  proTisions  of  this  section  apply  to  the  report,  regular  or  spe- 
1.  mentioned  in  section  6430;  and  consequently  the  court  cannot, 
ler  section  5430.  make  an  order  lending  out  or  investing  the  money 
Tein  referred  to  until  the  commissioner  has  posted  the  notice  as  herein 
inlred.    Whitehead's  Adm'r  v.  Whitehead,  23  Grat.  376. 

Cited  but  not  construed  in  Carter  v.  Skilman,  108  Va.  204,  60  S.  E. 
5. 

Sec.  5424.  For  what  time  settlements  to  be;  what  may  be  insisted 
i  or  objected  to  be«fore  commissioners. — When  a  commissioner  has 
fore  him  for  settlement  the  account  of  a  fiduciary  for  any  year, 
there  be  any  time  prior  to  such  year  for  which  the  fiduciary  has 
't  settled,  the  settlement  shall  be  also  for  such  time.  Any  person 
"0  is  interested,  or  appears  as  next  friend  for  another  interested 
any  such  account,  may,  before  the  commissioner,  insist  upon  or 
|ject  to  anything  which  could  be  insisted  upon  or  objected  to  by 
"n,  or  for  such  other,  if  the  commissioner  were  acting  under  an 
™er  of  a  court  of  chancery  for  the  settlement  thereof,  made  in  a 
"t  to  which  he  or  such  other  was  a  party.     (Code  1887,  §  2694.) 
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Sec.  5425.  Expenses  and  commiBsions  allowed  fiduciaries.— Th 
commissioner,  in  stating  and  settling  the  account,  shall  allow  th 
fiduciary  any  reasonable  expenses  incurred  by  him  as  siich;  an( 
also,  except  in  cases  in  which  it  is  otherwise  provided,  a  reasonabl 
compensation,  in  the  form  of  a  commission  (on  receipts),  or  othei 
wise.     (Code  1887,  §  2695.) 

Reasonable  expenses. — Expense  of  recovering  a  runaway  negro 
money  paid  for  hire  of  slave  to  make  crop  on  decedent's  estate,  proceed 
of  which  are  credited  to  the  estate,  are  reasonable  expenses.  Nimmo  ^ 
Com.,  4  Hen.  &  M.  57.  Also  counsel  fees,  though  greater  than  allowe 
by  law.  Lindsay  v.  Howerton,  2  Hen.  &  M.  9.  Also  moneys  paid  an< 
advanced  for  clothes,  schooling,  and  other  necessary  expenses,  an 
these  should  be  allowed  out  of  principal  of  ward's  estate,  if  it  appea 
such  disbursements  were  unavoidable  without  culpable  neglect  on  part  o 
guardian;  otherwise  such  allowance  ought  to  be  made  out  of  profit 
only.  Hooper  v.  Royster,  1  Munf.  119.  See  section  5321  and  revison 
note.  Also  clerk  hire,  renting  counting  room,  postage,  etc.  Hipkins  i 
Bernard,  4  Munf.  83;  Farneyhough's  Ex'rs  v.  Dickerson,  2  Rob.  582 
Guardian  should  be  credited  for  repairs  to  ward's  houses,  though  unabl 
to  say  to  which  particular  houses  repairs  were  made.  Newton  v.  Pool* 
12  Leigh  112,  140.     See  4  Mln.  (3d  Ed.)  1483. 

These  "reasonable  expenses"  have  preference  to  claims  of  creditors 
Nimmo  V.  Com.,  4  Hen.  &  M.  57. 

Where  vouchers  are  wanting,  an  article  ought  to  be  allowed  o 
oath  of  defendant,  if  it  be  of  such  nature  that  the  expense  probably  mut 
have  been  Incurred,  or  that,  perhaps,  a  voucher  for  it  could  not  hav 
been  procured,  e.  g.,  mourning  for  widow,  midwife  tees,  carpenter's  fees 
McCall  V.  Peachy's  Adm'r,  3  Munf.  289;  Newton  v.  Poole,  12  Leigh  140 
Beverley  v.  Miller,  6  Munf.  99;  4  Mln.  (3d  Ed.)  1485. 

Gonunisslons  to  fldnciaries. — ^The  amount  of  commissions  to  be  al 
lowed  to  a  personal  representative  is  not  llxed  by  law,  and  though 
per  cent,  on  receipts  (not  disbursements)  is  generally  allowed,  yet  thi 
allowance  may  be  increased,  and  the  court  of  probate  is  the  most  con 
petent  tribunal  to  make  the  allowance.  Appellate  court  will  be  dis 
Inclined  to  disturb  the  allowance,  especially  after  long  acquiescenc 
therein  by  distributees  of  estate.  Boyd's  Sureties  v.  Oglesby,  23  Gra; 
675;  Whitehead  v.  Whitehead,  85  Va.  878,  9  S.  E.  10;  Lovett  v.  Thomai 
Adm'r,  81  Va.  256;  Waddy's  Ex'r  v.  Hawkins'  Adm'r,  4  Leigh  458; 
Min.  (3d  Ed.)  1487.  Seven  and  a  half  per  cent,  on  receipts  and  di: 
bursements  allowed,  the  real  and  personal  estate  both  having  bee 
managed  by  the  executor.  Fitzgerald  v.  Jones,  1  Munf.  150.  See,  als( 
Trlplett's  Ex'rs  v.  Jameson,  2  Munf.  242.  Ten  per  cent,  allowed  on  r< 
celpts  where  debts  were  small  and  debtors  dispersed.  Cavendish  ' 
Fleming,  3  Munf.  198;  McCall  v.  Peachey,  3  Munf.  288.  See,  also,  4  Mil 
(3d  Ed.)    1487,  1488. 

Commissions  are  not  to  be  allowed  to  the  fiduciary  upon  the  valu 
of  property  belonging  to  the  estate,  and  Anally  turned  over  to  him  1 
kind,  unless  when  it  was  perishable,  or  was  such  property  as  the  fldi 
clary  might  properly  have  sold,  or  bonds  which  he  might  have  collects 
but  did  not,  and  with  consent  of  cestui  que  trust  paid  over  to  him  1 
kind  as  so  much  money.  And  if  the  fiduciary  appear  to  have  cor 
verted  the  property  of  cestui  que  trust  Into  money  with  a  view  to  con 
missions,  when  there  Is  no  sufficient  reason  therefor,  commissions  will  t 
denied  to  him.  Gregory  v.  Parker,  87  Va.  455,  12  S.  E.  801;  Bank  of  Vii 
glnla  v.  Craig,  6  Leigh  437;  Farneyhough's  Ex'rs  v.  Dickerson,  2  Rol 
582;  Claycomb's  Legatees  v.  ClaycouLb's  Ex'r,  10  Grat.  589;  Grai 
berry's  Ex'r  v.  Granberry,  1  Wash.  249,  1  Am.  Dec.  455;  4  Min.  (3d  Ed 
1488. 

Thus,  on  United  States  bond  held  by  fiduciary,  and  from  which  th 
interest  was  collected,  the  fiduciary  is  entitled  to  5  per  cent,  commissio 
on  the  Interest  and  no  more.  Gregory  v,  Parker,  87  Va.  451,  12  S.  E.  801 
(2364) 
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nd  where  slaves  are  turned  over,  the  executor  is  not  entitled  to  a  coni- 
lission  on  the  appraised  value;  but  the  rule  is  otherwise  as  to  grain 
nd  other  perishable  property  which  by  law  the  executor  is  entitled  to 
sll.    Claycomb's  Legatees  v.  Claycomb's  Ex'r,  10  Grat.  589. 

On  bonds  due  the  estate,  passed  by  executor  to  the  legatees  and 
oluntarily  received  by  the  latter,  the  executor  is  entitled  to  commission 
a  the  amount  of  such  bonds.  Farneyhough's  Ex'rs  v.  Dlckerson,  2  Rob. 
82.  Likewise  on  bonds  or  other  debts  turned  into  mortgages,  which 
itter  were  delivered  to  legatees;  also  on  sales  of  crops;  on  money  found 
1  the  house  and  disbursed  for  use  of  family  or  invested  in  bank  stock, 
[ipkina  v.  Bernard,  4  Munf.   83. 

An  executor  is  not  entitled  to  commls-sion  on  the  amount  of  debt  due 
rom  him  to  the  testator.  Farneyhough's  Ex'rs  v.  Dlckerson,  2  Rob. 
82;  Carter's  Ex'r  v.  Cutting.  5  Munf.  227;  4  Mln.  (3d  Ed.)  1488.  Nor 
)  he  entitled  to  commissions  but  once  on  the  same  fund.  MoCall  v. 
'eachy's  Adm'r,  3  Munf.  297. 

A  personal  representative  who  pays  off  a  debt  secured  on  stocks. 
I  entitled  to  the  usual  commission  on  the  full  value  of  the  stock,  and 

I  not  restricted  to  a  commission  on  the  net  value  after  deducting  the 
ebt  secured.     Allen  v.  Virginia  Trust  Co.,  116  Va.  319,  82  S.  E.  104. 

An  executor  is  generally  entitled  to  a  commission  of  five  per  cent. 

0  receipts  which  may  be  reduced  or  increased  under  peculiar  circum- 
tancea,  and  this  allowance  extends  to  stocks  and  bonds  distributed  In 
Ind.    Allen  v.  Virginia  Trust  Co.,  116  Va.  319,  82  S.  E.  104. 

When  a  testator  fixes  the  compensation  for  an  executor  or  trustee 
nder  bis  will,  and  the  executor  or  trustee  named  therein  accepts  the 
ppointment,  he  is  entitled  to  as  much  and  is  limited  to  as  little,  as  the 
estator  has  fixed.  In  cases  where  the  language  of  the  testator  is  sus- 
eptible  of  more  than  one  construction,  the  question  becomes  one  of  Inter- 
relation which  the  courts  must  settle  by  ascertaining  the  probable  In- 
sotlon  and   understanding  of  the  parties.      Where  no  compensation   at 

II  is  named  in  the  will,  the  rule  Is  that  the  allowance  shall  be  reason- 
ble,  being  usually  five  per  cent,  on  receipts,  subject  to  Increase  or  re- 
nction  of  this  rate  under  peculiar  circumstances.  Williams  v.  Bond, 
20  Va.  678,  91  S.  E.  627. 

The  executor  is  entitled  to  the  usual  commission,  though  a  legatee 
inder  the  will.  Cranberry's  Ex'r  v.  Cranberry,  1  W.^ah.  246.  1  Am. 
)ec.  4.55.     But  see  Jones  v.  Williams,  2  Call  102;  4  Min.  (3d  Ed.)   1489. 

Commissions  have  priority  over  "all  debts  due  from  decedent, 
fimmo's  Ex'r  v.  Com.,  4  Hen.  &  M.  57,  4  Am.  Dec.  488. 

As  to  when  commissions  are  forfeited,  see  section  5409,  and  notes 
bereto,  1   Mln.   (4th  Ed.)    490. 

As  to  application  of  abov;  rules  to  guardian  and  ward,  see  1  Mln. 
4tb  Ed.)    488-492. 

See  section  5321  and  notes. 

Interest  on  Fnnds  in  FIduriarieV  Hands— Generally. — Intcrei^t  is 
lot  affected  by  the  absence  abroad  of  the  creditor,  nor  by  the  non- 
ixistence  of  the  person  entitled  to  the  money,  nor,  as  is  presumed,  by 
lis  hostile  alienage.  Sharpe's  Ex'r  v.  Rockwood,  78  Va.  24;  Burwell's 
Sx'rs  V.  Anderson,  3  Leigh  348;  Anderson  v.  Burwell's  Ex'rs,  6  Orat. 
05;  Bourne's  Ex'r  v.  Mechan.  1  Crat.   292;   4  Mln.    (3d  Ed.)    1493. 

At  the  close  of  an  administration  account,  the  interest  due  from  an 
dminlBtrator  is  not  to  bear  Interest.     Morris'  Adm'r  v.  Morris'  Adm'r, 

1  Grat.  294.  But  after  decree  disposing  of  the  fund  interest  is  to  be 
harged  from  date  of  decree  upon  whole  fund,  principal  and  interest, 
ilready  accrued.     Chapman's  Adm'rs  v.  Shepherd's  Adm'r,  24  Grat.  377. 

When  an  executor  takes  bonds  for  purchases  made  at  a  sale  of  testa- 
or's  personal  property,  he  will  be  charged  with  interest  thereon  only 
rem  the  end  of  the  year  that  the  bonds  fall  due.  Rosser  v.  Depriest. 
i  Grat.  6.  50  Am.  Dec.  94. 

As  to  Interest  being  charged   on  debt  lost  by  Improper  conduct  of  • 
idaciary,  see  section  5406  and  notes;  also  4  Mln.  (3d  Ed.)  1491. 

Uode  of  charging  intere»t. — (1)  As  to  mode  of  charging  interest  where 
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fiduciary  is  guardian,  see  section  5323  and  notes;  1  Min.  (4th  Ed.)  4S 
499,  500.  (2)  Where  fiduciary  is  ccmmittee  of  insane  person.  Crigler 
Committee  v.  Alexander's  Ex'r,  33  Grat.  674. 

AnntMl  balance — Interest  thereon. — T'he  propriety  of  charging  exec 
tor  Interest  on  annual  balances  in  his  hands  depends  upon  the  circur 
stances  of  each  case.  Wood's  Ex'r  t.  Garnett,  6  Leigh  271;  Burwell 
Ex'rs  V.  Anderson,  3  Leigh  348; 'Granbeiry's  Ex'r  v.  Granberry,  1  Was 
246.  He  ou^ht  not  to  be  charged  interest  on  small  annual  balance 
where  he  was  not  in  default  in  not  paying  them  over  to  legatees,  ai 
never  applied  the  money  to  his  own  use.  Wood's  Ex'r  v.  Garnett,  6  Leig 
271. 

Executor  should  be  allowed  interest  on  balances  due  him  on  a 
ministration  account.  Jones  v.  Williams,  2  Call  102,  and  note  Va.  Re 
Anno. 

The  executor  should  not  be  charged  with  compound,  but  only  wil 
simple,  interest  upon  the  yearly  balances  left  over  in  his  hands,  unle; 
testator  directed  that  those  balances  be  invested  in  interest  bearit 
securities.  Lovett  v.  Thomas'  Adm'r,  81  Va.  245;  Criglers  Commi 
tee  V.  Alexander's  Ex'r,  33  Grat.  674;   Garnett  v.  Carr,  1  Rob.   196. 

But  when  the  ibeneficiaries  are  minors,  and  accumulation  for  the 
benefit  is  the  ruling  intention  of  the   will,   compound   interest   will  I 
charged,  whether  the  fiduciary  be  an  executor  or  guardian.     Strother 
Hull,   23   Grat.   663;    Garnett  v.   Carr,    1    Rob.    196;    Id.,    3   Leigh   40' 
Handly  v.  Snodgrass,  9  Leigh  484,  note  Va.  Rep.  Anno. 

Where  the  account  wrongly  charges  interest  upon  interest,  yet, 
it  is  obvious  that,  had  the  account  been   properly  settled,  the   balan( 
against  the  executor  would  exceed  the  sum  reported  to  be  due,  the  d 
cree   will  not   be   reversed   at   the   instance   of   the   debtor.      Handly 
Snodgrass,   9  Leigh  484,   490;   Carter's  Ex'rs  v.   Cutting,   5   Munf.   23! 
Burnley's  Adm'r  v.  Duke,  1  Rand.  108. 

Interest  on  annual  balances  should  not  be  carried  into  account  of  su 
ceeding  years. — ^Though  interest  ought  to  be  charged  on  the  annui 
balances,  such  interest  ought  not,  as  in  the  case  of  debtors,  to  be  carrie 
to  the  account  of  the  succeeding  years,  in  order  to  deduct  the  same  fro 
the  payments  made  in  such  succeeding  years  (Granberry  v.  Granberry, 
Wash.  249);  nor  to  convert  it  into  principal,  and  make  it  bear  intere 
(Sheppard's  Ex'r  v.  Starke,  3  Munf.  29). 

Fiduoiairv    keeping    fund    considered    a    borroxcer. — If    fiduciairy    pro 
erly  invest  funds,   he  will  be  liable  for  interest  which   he  actually  n 
ceived  or  ought  to  have  received;  but  if  he  keeps  funds  he  is  presume 
to  havei  used  them,  and  to  have  made  interest,  and  therefore  he  is  treate 
like  a  borrower.     Sharpe's  Ex'r  v.  Rockwood.  78  Va.  24,  35;  Templeton 
Pauntleroy,   3   Rand.   434;    Burwell's   Ex'rs  v.   Anderson,    3   Leigh    34i 
Anderson  v.  Burwell's  Ex'rs,  6  Grat.  40  5;   Bourne's  Ex'rs  v.  Mechan, 
Grat.    292;    Leake's    Ex'r    v.    Leake,    75    Va.    800;    Crickard's    Ex'r 
Crickard's  Legatees,  25  Grat.  410;  4  Min.   (3d  Ed.)  1492. 

Estimated  profits — Interest  on. — Interest  will  be  allowed  on  estimati 
hires  or  profits,  whether  actually  received  or  not,  if  it  was  the  duty  < 
fiduciary  to  have  received  them  (Cross  Curatrix  v.  Cross'  Legatee 
4  Grat.  257;  Rosser  v,  Depriest,  5  Grat.  6,  50  Am.  Dec.  94;  Dabney 
Cottrell's  Adm'x,  9  Grat.  582);  thus  changing  the  rule  expressed  i 
Whitehorn  v.  Hlnes,  1  Munf.  557;  DiUard  v.  Tomlinson,  Id.  183;  Baird 
Bland,  5  Munf.  492;  Roper  v.  Wren,  6  Leigh  38;  4  Min.   (3d  Ed.)   149 

Settlement  prevented  by  failure  of  legatees. — Where  the  failure  to  brii 
the  executor  to  settlement  proceeded  from  neglect  of  the  residual 
legatees,  without  any  wilful  default  on  his  part,  interest  ought  not  i 
be  charged  on  the  balance  due  from  him  to  the  estate  except  from  tl 
date  of  the  decree;  neither  In  such  case  ought  interest  to  be  allowed  hi: 
on  payments  to  the  legatees  before  the  decree,  though  made  in  bone 
which  carried  interest.     Fitzgerald  v.  Jones.  1  Munf.   150. 

Xmsteea  In  Trust  Deed. — ^Where  a  fiduciary  is  a  trustee  in  a  de« 
of  trust,  as  to  disbursements,  commissions,  and  interest,  see  section  516 
and  notes,  and  Lomax  v.  Pendleton,  3  Call  538;   Beverleys  v.  Miller. 
Munf.  99;  Coltrane  v.  Worrell,  30  Grat.  434;  Cogbill  v.  Bovd,  79  Va 
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W.  Va.  Decisions. — For  W.  Va.  decisions  on  similar  statute,  see 
stis"  Annotations,  chapter  87,  section  17.  See,  also,  9  Va.  L.  Reg.  IB, 
d  note. 

Sec.  5426.  Accounts,  etc.,  to  be  reported. — Every  account  stated 
ider  this  chapter  shall  be  reported,  with  any  matters  specially 
ated  deemed  pertinent  by  the  commissioner,  or  which  may  be  re- 
ared by  any  person  interested   to  be  so  stated.    (Code  1887,  § 

;96.) 

See  Gregory's  Forms  Nos.  3  3  5.  336. 

Sec.  5427.    Where  filed;  what  to  be  done  with   vouchers. — The 

(Dimissioner  shall  file  the  report  in  the  office  of  the  court  by  which 
;  is  appointed,  as  soon  as  practicable  after  its  completion,  and 
lall,  with  his  report,  return  such  of  the  vouchers  or  evidence  be- 
ire  him  as  any  person  interested  may  desire  him  to  return,  or  as 
J  may  deem  proper.    (Code  1887,  §  2697.) 

Cited  but  not  construed  In  Carter  v.  Skllman,  108  Va.  204,  60  S.  B. 
'5. 

Sec.  5428.  Court  to  examine  reports  and  correct  any  errors;  when 
)iiflrmed  to  be  retcorded ;  vouchers,  etc.,  to  be  returned  to  parties. — 
he  court,  after  one  month  from  the  time  the  report  may  have 
;en  filed  in  its  office,  shall  exairiine  the  same,  with  such  exceptions 
lereto  as  may  be  filed,  at  any  time  before  such  examination.  It 
lall  correct  any  errors  which  shall  appear  on  the  exceptions,  and 
ay  appearing  on  the  face  of  the  account,  whether  excepted  to  or 
3t;  and  to  this  end  may  commit  the  report  to  the  same  or  another 
jmmissioner,  as  often  as  it  sees  cause;  or  it  may  cause  a  jury  to 
;  empaneled  to  inquire  into  any  matter  which,  in  its  opinion,  should 
B  ascertained  in  that  way ;  or  it  maj'  confirm  the  report  in  a  whole 
r  in  a  qualified  manner,  and  shall  certify  in  the  order  that  it  has 
ade  a  personal  examination  of  said  reports,  whether  excepted  to 
r  not.  The  clerk  shall  record  every  report  which  may  be  so  con- 
rmed,  and  at  the  foot  of  it,  the  order  of  confirmation,  in  what  is 
Qown  as  will  books,  and  index  the  same  according  to  the  provisions 
I  section  thirty-three  hundred  and  ninety-four. 
Any  vouchers  or  other  evidence  remaining  with  the  commissioner 
t  the  time  of  such  confirmation,  and  not  wanting  for  any  further 
latter  of  inquirj'  before  him.  shall  be  returned  by  him  to  the  party 
ho  filed  the  same.    (Code  1887,  §  2698;  1904,  p.  268.) 

Revisers'  Note. — This  section  is  taken  from  section  2698  of  the 
»de  of  1887  without  tlie  aniendnicnt  of  1904  (Acts  1904,  p.  208).  That 
raendment  provided  that  the  account  should  lie  in  the  cleric's  office 
lirty  days  for  exceptions,  and  sliould  stand  confirmed  at  the  expiration 
r  that  period  if  not  excepted  to.  It  made  it  the  duty  of  the  court  or 
idge  to  examine  only  such  accounts  as  to  which  exceptions  were  filed, 
be  revivors  were  of  opinion  tliat  this  amendment  deprived  estates  of  the 
rotection  to  which  they  are  justly  entitled.  Settlements  which  are  not 
xcepted  to  are  often  the  most  ob.jectionable.  The  revised  section  goes 
ven  further  than  the  section  as  it  stood  before  the  amendment  in  that 
t  requires   the   court   TO   CERTIFY  IN   THE   ORDER   THAT   IT   HAS 
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MADE  A  PERSONAL  EXAMINATION  of  the  reports,  whether  exceptet 
to  OP  not.  It  will  be  observed  that  tlie  reiwrts  are  to  be  i-ecord€?d  li 
the  will  book.s  and  indexed  aorording  to  sertion  33<>4. 

Exception  to  coajmissioner's  report  of  accounts  settled  by  hin 
should  specify  with  reasonable  certainty  the  grounds  of  the  exception 
hut  an  exception  which  points  out  the  particulars  in  which  the  commis 
sloner  has  failed  to  obey  the  order  under  which  he  is  acting,  or  whtcl 
shows  wherein  the  account  is  settled  on  a  wrong  principle,  is  sufti 
clently  specific.  Robinett's  Adm'r  v.  Robinett's  Heirs,  92  Va.  124.  2' 
S.  E.  856,  citing"  Crockett  v.  Sexton,  29  Grat.  46;  Simmons  v.  Simmous 
Adm'r,  33  Grat.  451;  Morrison's  Ex'r  v.  Householder's  Adm'r,  79  Va 
627;  Ashby  v.  Bell's  Adm'r,  80  Va.  811;  Cralle  v.  Cralle,  84  Va.  201 
6  S.  E.  12.  See,  also,  White's  Ex'rs  v.  Johnson,  2  Munf.  285:  Cookus  v 
Peyton's  Ex'r,  1  Grat.  432. 

Ex  parte  settlements  by  a  master  commissioner  of  the  account 
of  a  fiduciary  shall  be  taken  as  correct  except  so  far  as  the  same  is  falsi 
fled,  and  the  onus  Is  upon  the  plaintiff  to  show  that  it  is  not  correct 
When  such  settlement  is  made  inter  partes  and  is  duly  returned  am 
confirmed,  it  cannot  be  disturbed  except  for  errors  upon  its  face  and  afte 
discovered  evidence.  Radford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817.  Se- 
revlsors'  note  above. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotation! 
chapter  87,  section  21. 

See  note  of  Owens  v.  Owens  under  section  5429. 

Cited  but  not  construed  in  Carter  v.  Skilman,  108  Va.  204,  GO  S.  h 
775. 

Sec.  5429.    Effect  of  confirmation. — The  report,  to  the  extent  t 

which  it  may  be  so  confirmed,  shtill  be  taken  to  be  correct,  excep 

so  far  as  the  same  may,  in  a  suit,  in  proper  time,  be  surcliarged  o 

falsified.     (Code  1887,  §  2699.) 

statute  declaratory. — This  section,  enacted  first  in  1849,  is  simpl 
declaratory  of  the  pre-existing  rule,  l^'-ivell  v.  Smith's  Ex'rs,  99  Vs 
374,' 377,  38  S.  E.  202.  Rule'  followed  in  Anderson  v.  Fox,  2  Hen.  &  \' 
245  (opinion  of  Judge  Tucker);  Atwell's  .-idm'rs  v.  Milton,  4  Hen.  &  \ 
253;  Wall's  Ex'rs  v.  Gressom's  Distributees.  4  Munf.  110;  Wyllie  i 
Venable's  Ex'r,  Id.,  369;  Shearman  v.  Christian,  9  Leigh  571;  Wimbls 
v.  Rawlins'  Ex'r,  76  Va.  48;  Robinett's  Adm'r  v.  Robinett's  Heirs.  9 
Va.  124,  22  S.  E.  856;  and  cases  below. 

Audited  accounts  prima  facie  ovidenre. — Though  great  and  numei 
ous  errors  appear  In  the  accounts  settled  by  commissioner's  report,  an 
even  though  the  executor  appear  to  have  taken  an  unfair  advantage 
and  though  he  never  returned  to  the  court  and  did  not  exhibit  to  tt 
creditors  any  inventory  and  appraisement  of  the  estate,  the  audited  a^ 
counts  are  to  be  taken  as  prima  facie  evidence,  and  to  be  corrected  onl 
80  far  as  they  are  surcharged  and  falsified.  The  audited  account  resi 
upon  the  supposed  integrity  of  an  impartial  tribunal.  Newton  v.  Pool 
12  Leigh  112;  Leake's  Ex'r  v.  Leake,  75  Va.  792;  Carter  v.  Edmond 
80  Va.  61;  Green's  Adm'r  v.  Thompson,  84  Va.  392,  5  S.  E.  507;  Ra( 
ford  v.  Fowlkes,  85  Va.  820,  841,  8  S.  E.  817;  Owens  v.  Owens.  10 
Va.  432,  63  S.  E.  990. 

An  ex  parte  settlement,  confirmed  by  the  court,  cannot  he  ove 
turned  by  showing  that  before  the  account  was  settled  the  administratt 
paid  .his  individual  debts  by  checks  drawn  by  him  as  administrator  ( 
his  decedent's  estate.  It  will  not  be  inferred  that  he  has  misappropriate 
the  funds  belonging  to  the  estate.  .Mclntyrc  v.  Wright,  113  Va.  29 
74  S.  E.   172. 

No  appeal  from  order  conHrinins!;  seltlemcnt — ^Blll  to  surrharge  < 
fiil.<«ify. — ^This  section  negatives  the  idea  of  an  appeal  from  the  ord« 
confirming  the  ex  parte  settlement  and  clearly  points  out  the  remedy  1 
be  pursued  by  a  party  who  thinks  himself  aggrieved  by  an  ex  parte  settli 
ment  of  a  fiduciary  account.  The  remedy  i."  by  bill  to  surcharge  an 
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ilsify   the   ex    parte   settlement.     Owens    v.    Owens,    109    Va.    432,    G3 
E.  990. 

This  section  forms  no  barrier  to  a  bill  In  equity  specUylng  errors, 
hether  of  law  or  fact,  in  the  settlement.  Interested  parties  may 
ircharge  such  a  settled  account  by  specifying  items  for  which  credit 
lould  be  given,  but  which  are  omitted,  or  may  falsify  by  pointing  out 
larges  improperly  made.  Not  only  the  duty  of  specifying  errors,  but 
so  the  onus  probandi,  devolves  on  the  party  complaining.  Peale  v. 
ickle.  9  Grat.   445;   Corbin  v.  Mills'  Ex'rs,   19  Grat.   438. 

Upon  a  bill  to  surcharge  and  falsify  an  executor's  account,  though 
aintiCF  is  held  to  specification  of  items  of  surcharge  and  falsification, 
it  he  may  always  show  that  the  account  is  erroneous  upon  Its  face,  and, 
ithout  controverting  the  items  themselves,  show  that  they  have  been 
I  arranged  as  to  produce  results  injurious  to  him.  Garrett  v.  Carr, 
Leigh   407;    Radford  v.   Fowlkcs,   85   Va.    820,   8   S.   B.   817. 

A  bill  which  states  no  ground  of  fraud,  accident  or  mistake,  but 
erely  seeks  to  correct  an  error  which  it  alleges  the  commissioner  of 
:counts  made  in  his  settlement,  is  not  sufficient  to  entitle  the  com- 
ainant  to  reopen  the  settlement  by  bill  in  equity.  Johnson  v.  Com., 
17  Va.  506,  85  S.  E.   566. 

When  executor  or  administrator  substituted  to  rights  of  creditor,-^ 
tie  faith  and  credit  to  which  the  settled  ex  parte  accounts  of  a  personal 
ipresentative  are  entitled  does  not  extend  to  items  therein  that  are 
)i  properly  executorial,  and  hence  not  to  payments  to  creditors  over  and 
jyond  the  personal  estate.  Therefore,  if  an  executor  or  administrator, 
rter  exhausting  the  assets  which  properly  come  into  his  hands,  pays  debts 
!  the  decedent  out  of  his  own  estate,  he  can  only  claim  to  be  sub- 
;ituted  to  the  rights  of  the  creditor,  and  must  prove  his  Jemand  by 
16  same  kind  of  evidence  that  would  be  demanded  of  the  original'  credi- 
ir.  Leavell  v.  Smith's  Ex'rs,  99  Va.  374,  38  S.  B.  202;  Street's  Heirs 
Street,  11   Leigh   498,   7  Va.  Law  Reg.   195. 

Modifications,  etc.,  of  ruh-  «)f  section. — The  inconvenience  of  the 
ile  in  this  section  has  given  rise  to  a  few  modifications  and  exceptions, 
hen  necessary  to  attain  the  justice  of  the  case.  Thus,  where  the  settle- 
lents  are  erroneous  upon  their  face,  or  do  not  profess  to  ibe  final  or  to 
nbrace  all  the  transactions  of  the  executors,  the  court  will  have  the 
^counts  reformed  by  the  commissioner.  Chapman's  Adm'rs  v.  Shep- 
erd's  Adm'r,  24  Grat.  377,  390;  Shugarfs  Adm'r  v.  Thompson's  Adm'r, 
0  Leigh  443,  note  Va.  Rep.  Anno. 

Impeachment  of  rei>orts— When  not  allowed. — Commissioners'  re- 
orts  not  excepted  to  cannot  be  impeached  before  an  appellate  court  In 
elation  to  matters  which  may  be  affected  by  extraneous  testimony. 
eters  v.  Neville's  Trustee,  26  Grat.  549;  Cole's  Committee  v.  Cole's 
dm'r,  28  Grat.  365;  Simmons  v.  Simmons'  Adm'r,  33  Grat.  451;  Rad- 
)rd  V.  Fowlkes,  85  Va.  820,  8  S.  E.  817.     See  note  to  section  5428. 

Generally. — This  section  applies  to  merits  of  the  accounts  of  a  com- 
littee  of  a  lunatic.     Carter  v.  Edmonds,  80  Va.  58. 

This  chapter  is  complete  and  protects  every  interest  as  amply  as  a 
irmal  suit  in  chancery.     Carter  v.  Skilman,  108  Va.  204,  60  S.  E.  775. 
As  to  limitation  of  suit  against  fiduciaries,  see  section  5811.     See 
otes  to  this  section,  also  to  section   542S 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
iapter  87.  section  22. 

Sec.  5430.    Court  may  order  money  in  handbs  of  fldnciary  to  be  in- 

ested,  etc. — When  it  appears  by  a  report  made  as  aforesaid  or  a 
peeial  report  of  the  commissioner,  that  money  is  in  the  hands  of 
ny  fiduciary,  the  court,  in  the  clerk's  office  of  which  said  report  is 
led,  may  order  the  same  to  be  invested  or  loaned  out,  or  make 
iich  other  order  respecting  the  same  as  may  seem  to  it  proper. 

Code  1887,  §  2700 ;  1904,  p.  268.) 
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The    provisions   of   section    5423    apply   to   the    report,    regular 
special,  mentioned  in  tliis  section;   consequently  the  court  cannot  und 
this  section  malce  an  order  lending  out  or  investing  the  money  here 
referred  to  until  the  commissioner  has  posted  the  notice  as  required 
section   5423.     Whitehead's  Adm'r   v.   Whitehead,   23    Grat.    37fi. 

This  section  only  applies  to  such  fiduciaries  as  represent  the  cou 
and  has  no  application  to  funds  in  the  hands  of  a  committee  of  a  lunat 
Hurt  V.  City  of  Bristol,  104  Va.  213,  51  S.  E.  223. 

Cited  but  not  construed  in  Carter  v.  Skllman,  108  Va.  204,  60  S. 
775. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis*  Annotatioi 
chapter  87,  section  23. 

Sec.  5431.  Executors  and  other  fiduciaries  may  invest  in  Virgin 
three  per  centum  bonds  issued  by  virtue  of  an  act  approved  Febi 
ary  fourteenth,  eighteen  hundred  and  eighty-two. — Executors,  a 
ministrators,  trustees  and  otlier  fiduciaries  may  invest  the  fun 
held  by  them  in  a  fiduciary  capacity  in  the  following  seeuritii 
which  are  and  shall  be  considered  lawful  investments: 

In  the  bonds  issued  under  the  act  approved  February  fourteen: 
eighteen  hundred  and  eighty-two,  commonly  known  as  the  Riddl 
berger  bonds,  and  in  what  are  commonly  called  century  bonds 
this  State ; 

In  the  stock  or  bonds  or  interest-bearing  notes  or  obligations 
the  United  States  or  those  for  whicli  the  faith  of  the  United  Stat 
is  pledged  to  provide  for  the  payment  of  the  principal  and  intere: 
including  the  bonds  of  the  District  of  Columbia ; 

In  the  bonds  of  any  county,  city  or  town  in  Virginia,  provid* 
the  amount  of  the  bonds  of  such  county,  city  or  town,  includii 
the  issue  in  which  such  investment  is  made  does  not  exceed  eighte( 
per  centum  of  the  assessed  value  of  the  real  estate  in  the  count 
city  or  town  subject  to  taxation  as  shown  by  the  last  preceding  a 
sessment  for  taxes,  and  provided  the  said  bonds  are  the  direct  o 
ligation  of  the  county,  city  or  town  issuing  the  same,  and  for  whi( 
the  faith  and  credit  of  the  issuing  county,  city  or  town  is  pledge( 

In  bonds  and  negotiable  notes  secured  by  first  mortgage  or  fir 
deed  of  trust  on  unencumbered  real  estate  in  the  State  of  Virgini 
not  to  exceed  eighty  per  centum  of  the  assessed  value  of  said  re 
estate  and  improvements.  Before  any  loan  is  made  upon  re 
estate  the  lender  shall  be  furnished  with  a  satisfactory  abstract  i 
title,  certificate  of  title  or  title  insurance  policy  and  a  fire  insn 
ance  policy  in  an  old  line  company  with  loss  if  any  made  payab 
to  the  trustee  a.s  his  interest  may  appear.  (1897-8,  p.  280;  191 
p.  809.) 

Revlsors*'  Note. — ^The  act  from  which  this  section  was  taken  w 
amended  twice  at  the  session  of  1918.  See  Acts  1918,  pp.  271,  4."! 
See,  also,  section  2505. 

Sec.  6432.  How  securities  transferred  to  successor. — When  ai 
securities  for  money  loaned  or  invested  shall  be  standing  in  t! 
name  of  any  fiduciary  who  shall  have  died,  resigned  or  whose  pow 
shall  have  been  revoked,  and  such  fiduciary  or  his  personal  repi 
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itative  shall  not  have  transferred  such  securities  to  his  successor, 
;  court  in  which  such  fiduciary  shall  have  qualified,  upon  the  peti- 
in  of  such  successor,  or  of  any  other  person  interested,  may 
pect  such  securities  to  be  transferred  to  such  successor,  or  a  re- 
iver of  the  said  court  or  otherwise,  and  may  direct  the  dividends, 
lerest,  or  proceeds  of  the  said  securities  to  be  received  or  paid  in 
ch  manner  as  the  said  court  shall  think  proper.  (Code  1887,  § 
01.) 

Sec.  5433.  Court  may  order  payment  of  amoimts  dtie  from  certain 
luciaries  to  persons  entitled. — When  a  report  of  the  accounts  of 
}■  guardian,  curator,  committee,  or  trustee  aforesaid,  shall  be  con- 
med,  either  in  whole  or  in  a  qualified  manner,  the  court,  in  the 
;rk's  office  of  which  said  report  is  filed,  may  order  payment  of 
iiat  shall  appear  due  on  such  accounts  to  such  persons  as  would 

entitled  to  re^-over  the  same  by  suit  in  equity.     (Code  1887,  § 
02;  1904,  p.  268.) 

Cited  but  not  construed  in  Carter  v.  Skllman,  108  Va.  204,  60  S.  E. 
5. 

Sec.  5434.  When  report  of  accounts  of  pergonal  reprMentative, 
id  of  debts  of  decedent,  confirmed,  conrt  to  order  paTment  o^ 

ibts. — ^When  a  report  of  the  accounts  of  any  personal  representa- 
?e,  and  of  the  debts  and  demands  against  the  decedent's  estate 
all  be  confirmed  as  aforesaid,  the  court  shall  order  to  be  applied 
the  payment  of  such  debts  and  demands  so  much  of  the  estate  in 
e  hands  of  such  representative,  and  to  such  creditors  as  shall  ap- 
;ar  proper,  reserving,  where  it  seems  to  the  court  reasonable  to 
)  so,  to  meet  a  claim  of  a  surety  for  the  decedent,  or  any  other 
mtingent  claim  against  the  estate,  the  proof  of  which  has  to  be 
jferred,  or  to  meet  any  other  claim  not  finally  passed  upon,  such 
im  as  it  may  deem  sufficient  to  pay  it  or  a  proportion  thereof  equal 
>  what  is  ordered  to  be  paid  to  other  creditors  of  the  same  class, 
lould  the  payment  of  it  or  such  proportion  afterwards  appear 
roper.  (Code  1887,  §  270.3;  1904,  p.  268.) 

cited  but  not  construed  In  Carter  v.  Skllman,  108  Va.  204,  60  S.  B. 
"5. 

Sec.  5435.  How  stmi  reserved  for  dividend  on.  contingent  claim  to 
B  paid,  when  it  is  established. — Upon  any  such  claim  being  allowed 
ibsequent  to  any  dividend,  there  shall  be  ordered  to  be  paid  out  of 
16  estate  remaining  in  the  hands  of  the  representative  or  under  the 
ontrol  of  the  court  (without  regarding  any  debt  of  superior  dignity 
or  which  there  may  have  been  no  such  reservation),  the  amount 
f  such  claim,  or  a  proportion  thereof,  equal  to  what  shall  have 
een  paid  to  other  creditors  of  the  same  class,  if  there  be  enough 
emaining  to  pay  the  same,  or  such  proportion,  but  the  former  divi- 
lend  shall  not  be  disturbed.    (Code  1887,  §  2704.) 

Sec.  5436.  How  assets  applied  at  subsequent  dividends. — When, 
t  the  time  of  any  dividend,  the  whole  assets  are  not  distributed,  or 
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when  further  assets  afterwards  come  to  the  hands  of  the  perso 
representative,  if,  after  paying  such  proportion  as  is  mentioned 
the  two  preceding  sections,  or  any  claim  allowed  subsequent  to  si 
dividend,  there  remain  a  surplus,  it  shall  be  divided  among  all  i 
creditors  who  shall  have  proved  debts  and  demands  against  the  ^ 
cedent's  estate,  in  the  order  and  proportions  in  which  they  may 
entitled.    (Code  1887,  §  2705.) 

Sec.  5437.  When  distribution  to  be  made  of  estate  of  decedei 
refunding  bonds  to  be  given ;  where  recorded. — A  personal  repres 
tative  shall  not  be  compelled  to  pay  any  legacy  given  by  the  w 
or  make  distribution  of  the  estate  of  his  decedent,  until  after  a  y( 
from  the  date  of  the  order  conferring  authority  on  the  first  exei 
tor  or  administrator  of  such  decedent ;  and,  except  where  it  is  oth 
wise  specially  provided,  he  shall  not  then  be  compelled  to  make  sii 
payment  or  distribution  until  the  legatee  or  distributee  shall  g; 
him  a  bond,  executed  by  himself  or  some  other  person,  with  su 
eient  surety,  with  condition  to  refund  a  due  proportion  of  a 
debts  or  demands  which  may  afterwards  appear  against  the  i 
cedent,  and  of  the  costs  attending  their  recovery.  Such  bond  sh 
be  filed  and  recorded  in  the  clerk's  office  of  the  court  which  in 
have  decreed  such  payment  or  distribution,  or  in  which  the  i 
counts  of  such  representative  may  be  recorded.  (Code  1887, 
2706.) 

A  general  legacy  payable  In  no  special  manner,  where  the  will 
silent  as  to  the  time  of  payment  and  as  to  when  interest  is  to  begin 
run,  is  not  payable  until  one  year  after  the  executor's  qualification,  a 
does  not  bear  Interest  until  payable.  Moorman  v.  Crockett,  90  Va.  II 
196,  17  S.  E.  875. 

Personal  representatives,  who  without  taking  proper  rofundi 
bonds  pay  legacies  or  bequosts  or  distribute  personalty  beforo  the  del 
shall  have  been  paid,  are  guilty  of  deyastavit,  and  they  and  their  secu 
ties  are  lia^ble  to  unpaid  creditors.  Edmunds'  Adm'r  v.  Scott,  78  ^ 
720;  Lewis  v.  Overhy's  Adm'r,  31  Grat.  601;  Crookus  v.  Peyton's  Ej 
1  Grat.  431;  Morrison  v.  Lavell,  81  Va.  519,  522;  Kippen  v.  Carr's  Ej 
4  Munf.  119. 

The  intention  to  waive  the  refunding  bond  must  be  clear.  It  » 
not  be  Inferred  from  a  mere  assent  to  the  legacy,  because  the  execu' 
may  be  willing  to  assent  to  a  legacy  and  aver  )o  hold  it  for  the  bent 
of  the  legatee,  iand  still  not  willing  to  part  with  the  possession  of  it  wi 
out  a  refunding  bond.  Nelson's  Adm'r  v.  Cornwell,  11  Grat.  724;  Whi 
head's  Adm'r  v.  Coleman's  Ex're,  31  Grat.  784,  788. 

No  action  can  bo  maintained  at  law  for  a  legacy  against  execui 
without  an  express  promise  to  pay.  No  admission  of  assets  or  mi 
acknowledgment  will  be  sufficient;  for  without  such  promise  the  execu 
has  a  right  to  require  a  refunding  bond,  which  a  court  of  law  cam 
compel  the  creditor  to  give  or  the  executor  to  receive.  Kayser  v.  Dish 
9  Leigh  367. 

This  chapter  is  complete  and  protects  all  interests  as  completely 
a  formal  suit  In  chancery.     Carter  v.  Skilman,  108  Va.  204.  60  S   E.  7 

For  form  of  refunding  bond  and  sufficient  assignment  of  bread 
thereof,  see  Moss  v.  Moss'  Adm'r,  4  Hen.  &  M.  293. 

For  W.    Va.   decisions  on  similar   statute,  see  Justls'   Annotatio 
chapter  87,  section  29. 
See.  5438.    When  fiduciariee  are  protected  by  refunding  bonds 
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any  personal  representative  pay  any  legacy  given  by  the  will  or 
istribute  any  of  the  estate  of  his  decedent,  and  there  be  filed  in  the 
lid  clerk's  office  a  proper  refunding  bond  for  what  is  so  paid  or 
istributed,  with  security  therein  sufficient  at  the  time  of  takin^r  it, 
leh  personal  representative  shall  not,  on  account  of  what  is  so 
lid  or  distributed,  be  personally  liable  for  any  debt  or  demand 
jainst  the  decedent,  whether  it  be  of  record  or  not,  unless,  within 
16  year  from  his  qualification  or  before  such  payment  or  distri- 
ition,  he  shall  have  had  notice  of  such  debt  or  demand;  but  if  any 
■editor  of  the  decedent  thereafter  establish  his  debt  or  demand  by 
idgment  or  decree  therefor,  or  by  its  being  allowed  in  a  commis- 
oner's  report  which  is  confirmed,  a  suit  may  be  maintained  on  snch 
^funding  bond,  in  the  name  of  the  obligee,  or  his  personal  repre- 
■ntative,  for  the  benefit  of  such  creditor,  and  a  recovery  shall  be 
id  thereon  to  the  same  extent  that  would  have  been  had  if  the 
lid  obligee  or  his  personal  representative  had  satisfied  such  debt  or 
;mand.    (Code  1887,  §  2707.) 

Cited  but  not  construed  In  Carter  v.  Skilman,  108  Va.  204,  60  S.  E. 
i5. 

See  notes  to  section  ri437. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
lapter  87,  section   30. 

Sec.  5439.  Proceedings  by  legatees  or  distributees  to  compel  cred- 
ors  to  show  cause  against  distribution  of  estate;  their  liability  to 
(fund  in  such  case. — When  a  report  of  the  accounts  of  any  personal 
presentative  and  of  the  debts  and  demands  against  his  decedent's 
itate  shall  have  been  filed  in  the  office  of  a  court,  whether  under 
lis  chapter  or  in  a  suit  in  chancery,  the  said  court  or  the  judge 
lereof  in  vacation,  after  one  year  from  the  qualification  of  such 
jrsonal  representative,  may,  on  the  motion  of  a  legatee  or  dis- 
ibutee  of  his  decedent,  make  an  order  for  the  creditors  of  such 
jcedent  to  show  cause  on  some  day  to  be  named  in  the  order 
jainst  the  payment  and  delivery  of  the  estate  of  the  decedent  to 
s  legatees  or  distributees;  a  copy  of  which  order  shall  be  pub- 
shed  once  a  week  for  four  successive  weeks  in  one  or  more  news- 
ipers,  as  the  court  may  direct.  On  or  after  the  day  named  in  the 
•der,  the  court  in  term,  or  the  judge  in  vacation,  may  order  the 
ivment  and  delivery  to  the  legatees  or  distributees  of  the  whole  or 
part  of  the  money  and  other  estate  not  before  distributed,  with  or 
ithout  a  refunding  bond,  as  it  may  prescribe;  but  every  legatee 
•  distributee  to  whom  any  such  payment  or  delivery  is  made,  and 
s  representatives,  may,  in  a  suit  brought  against  him  within  five 
?ars  afterwards,  be  adjudged  to  refund  a  due  proportion  of  any 
;bts  or  demands  appearing  against  the  decedent,  and  the  costs  at- 
nding  their  recovery.     (Code  1887,  §  2708;  1904,  p.  273.) 

Itevisors'  Note. — Tlie  wortis,  "or  the  judge  thereof  In  vacation"  ap- 
■aring  in  lines  four  and  five  of  the  text,  are  new. 

An  administrator,  who  lias  acted  in  ?ood  faith  and  complied  with 
'ery  requirement  of  the  statute  and,  in  obedience  to  an  order  of  the 
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court  of  his  appointment  has  handed  over  the  funds  in  his  hands  to  on 
whom  the  court  has  adjudged  to  be  the  sole  distributee  of  the  estati 
will  be  protected  against  the  demands  of  those  wlio  come  in  after  severs 
years,  claiming  to  be  entitled  to  share  in  the  distribution  of  the  estati 
While  this  chapter  does  not  expressly  mention  distributees,  the  legs 
effect  of  compliance  therewith  is  to  give  protection  as  fully  as  'f  tt 
statute  had  so  declared  in  express  terms.  This  chapter  is  complete  an 
protects  every  interest  as  amply  as  a  formal  suit  in  chancery.  Carter  ' 
Skilman,  108  Va.  204,  60  S.  E.  775. 
See  Gregory's  Forms  No.  872. 

Sec.  5440.    How  fiduciaries  may  compromise  liabilities  due  to  ( 

from  them;  how  trustee  or  receiver  of  resident  joint  stock  compan 

may  compromise  claims  due  to  it;  liability  of  other  persons  on  coi 

tracts  so  compromised  not  thereby  impaired ;  effect  of  compromise  c 

right  of  contribution. — It  shall  be  lawful  for  any  fiduciary  to  con 

pound  and  compromise  any  liability  due  to  or  from  him,  provide 

that  said  compounding  and  compromise  be  ratified  and  approved  b 

a  court  of  equity  of  competent  jurisdiction,  all  parties  in  intere! 

being  before  said  court  by  proper  process.    When  said  compoundin 

and  compromise  shall  have  been  so  ratified  and  approved,  it  sha 

be  binding  on  all  parties  in  interest  before  said  court.    And  in  an 

suit  now  pending  or  hereafter  brought  in  a  court  of  equity  of  cod 

petent  jurisdiction,  against  a  joint  stock  company,  for  the  purpos 

of  obtaining  payment  of  its  debts  and  administering  its  assets,  an 

trustee  or  mortgagee,  of  such  company  charged  with  the  duty  ( 

collecting  its  assets,  or  any  receiver  appointed  therefor,  may,  wit 

the  sanction  of  such  court,  compound  and  compromise  any  claim  < 

demand  on  the  part  of  such  company,  of  whatever  nature  or  cha 

acter,  against  any  person  or  persons  whatever,  and  may  compoun 

and  compromise  any  and  all  questions  touching  such  demand  < 

claim,  with  power  in  such  fiduciary  to  take  any  needful  security  an 

to  give  complete  discharges  in  respect  of  any  liability  to  such  con 

pany;  but  such  compounding  and  compromise  shall  not  be  valii 

unless  and  until  there  shall  be  had  and  filed,  in  said  court,  the  '•oi 

sent  in  writing  of  a  majority  in  number  and  value  of  the  creditors  ( 

such  company,  whose  claims,  under  a  general  order  of  court  f( 

proof  of  debts,  have  been  reported  by  a  commissioner  and  approve 

by  the  court.    Any  compounding  and  compromise  made  under  th 

section  with  any  person  claimed  to  be  indebted  or  liable  to  such  con 

pany  shall  not  be  held  to  impair  the  liability  of  any  other  perso 

arising  out  of  the  same  contract,  except  that,  when  the  contract  ( 

liability  is  joint,  the  amount  received  shall  be  credited  in  full  of  tl 

share  of  the  party 'released.    Nothing  herein  contained  shall  affei 

the  right  of  indemnity  or  ef  contribution  among  the  parties.    (Coc 

1887,  §  2709.) 

R«vlsors'  Note. — ^The  words,  "cliartered  by  the  laws  of  this  State 
formerly  appearing  in  line  nine  of  the  text,  after  "company,"  hHve  bo( 
stricken  out. 

As  to  fiduciaries  submitting  to  arbitration,  see  section  6163. 

As  to  compromise  for  injuries  causing  death,  see  section  5789. 
(23«4) 
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TITLE  52. 
Suits  for  Land,  and  Waste. 

222.  Right  of  entry. 

223.  Summary  remedy  for  unlawful  entry  or  detainer. 

224.  Action  of  ejectment. 

225.  Allowance  for  improvements. 

226.  Waste. 


CHAPTER  222. 

Right  of  Ent)7. 


^c  8©c. 

441.  Wife's  right  of  entry  not  to  5442.  Nor  shall  her  right  of  entry 
be  barred  by  Judgment,  In  be  affected  by  his  acts  only, 
husband's  lifetime,  by  de-  6443.  Default  or  surrender  of  ten- 
fault  of  collusion:  v. hen  she  ant  for  life  not  to  prejudice 
may.  In  his  lifetime,  defend  remainderman,  etc. 
her  right  5444.  Right  of  entry  nut  affected 

by  descent  cast. 

Sec.  5441.  Wife 's  right  of  entry  not  to  be  barred  by  judgment,  in 
insband's  lifetime,  by  default  or  collusion;  when  she  may,  in  his  life- 
ime,  defend  her  right. — A  woman  shall  not  be  barred  of  her  right  of 
intry  into  land  by  a  judgment  in  her  husband's  lifetime  by  default 
>r  collusion,  but  after  his  death  may  prosecute  the  same  by  any 
)roper  suit;  or,  in  the  lifetime  of  the  husband,  if  he  will  not  app'^ar, 
ir,  against  his  wife's  consent,  will  render  the  wife's  lands  during  the 
!overtnre  in  a  suit  against  the  husband  and  wife  for  lands  which 
ire  her  inheritance,  the  wife  may  come  at  any  time  before  judgment, 
md  defend  her  right.  (Code  1887,  §  2712.) 

Sec.  6442.  Nor  shall  her  right  of  entry  be  affected  by  his  acts  only. 
—No  conveyance  or  other  act  suffered  or  done  by  the  husband  only, 
)f  any  land  which  is  the  inheritance  of  his  wife,  shall  be  or  make 
iny  discontinuance  thereof,  or  be  prejudicial  to  the  wife  or  her 
ieirs,  or  to  any  having  right  or  title  to  the  same  by  her  death,  but 
they  may  respectively  enter  into  such  land,  according  to  their 
right  and  title  therein,  as  if  no  such  act  had  been  done.    (Code  1887, 

i  2713.) 

The  husband  of  a  woman,  who  held  the  legal  title,  obtained  br  fraud 
:he  equitable  title  to  the  land,  and  after  his  wife's  death  sold  the  land  as 
lis  own.     In  ejectment  by  the  heirs  of  the  wife  against  the  purchaser,  the 
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heirs  prevailed,  being  owners  of  the  legal  title.  McClenahan  v.  Hannah, 
4  Munt.  499. 

If  the  consent  of  the  wife  to  the  parting  of  her  interest  appears  to 
have  been  obtained  by  threats  or  other  influence  from  the  husband,  her 
heirs  at  law  may  have  the  land  so  conveyed  reconveyed  at  their  suit. 
Countz  V.  Selger,  1  Call  190. 

The  wife's  right  of  entry  is  Independent  of  the  husband's,  and  sur- 
vives after  his  has  been  barred  by  limitation.  See  note  to  Collins  v.  Riley, 
104  U.  S.  322.  26  L.  Ed.  752,  cited  under  5805. 

For  W.  Va.  decisions  on  similar  statute  see  Justis"  Annotations,  chap- 
ter 8S,  section  2. 

Sec.  6443.  Default  or  surrender  of  tenant  for  life  not  to  prejudice 
remainderman,  etc. — If  any  tenant  for  life  of  land  make  default, 
or  surrender,  the  heirs,  or  those  entitled  to  the  remainder,  may, 
before  judgment,  be  admitted  to  defend  their  right,  or,  after  judg- 
ment, may  assert  their  right  without  prejudice  from  such  def-iult 
or  surrender.    (Code  1887,  §  2714.) 

Sec.  5444.  Bight  of  entry  not  affected  by  descent  cast. — The  right 
of  entry  on  or  action  for  land  shall  not  be  tolled  or  defeated  by 
descent  cast.     (Code  1887,  §  2715.) 

See  Burks'  Pleading  and  Practice,  p.  193. 


CHAPTER  223. 


Summary  Remedy  for  Unlawful  Entry  or  Detainer.* 


Sec.  Sec. 

6445.  How   person  turned  oat   or 

kept  out  of  possession  of 
land  may  recover  it;  when 
proceeding  to  be  in  court 
and  when  It  may  be  before 
a  Justice. 

6446.  Service  of  summons;   when       6449. 
and  where  returned;  pica  of 
defendant;   how  case  tried; 

its  precedence. 

6447.  Verdict  and  Judgment;  how 

summons  Issued  by  Justice      5450. 
'  directed  and  served. 

6448.  How  possession  of  premises 


In  city  or  town,  or  In  sub- 
division of  suburban  or 
other  lands  for  residential 
purposes  recovered  from 
tenant  or  lessee  whose  rent 
is  in  default. 

Appeal  from  judgment  of 
Justice;  how  and  when 
taken;  how  tried;  what  se- 
curity required  when  appeal 
taken  by  defendant. 

Judgment  not  to  bar  action 
of  trespass  or  ejectment. 


Sec.  6445.  How  penon  tamed  out  or  kept  out  of  possession  of 
land  may  recover  it;  when  proceeding  to  be  in  court  and  when  it 
may  be  before  a  jostioe. — ^If  any  forcible  or  unlawful  entry  be  made 
upon  lands,  or  if,  when  the  entry  is  lawful  and  peaceable,  the  ten- 
ant shall  detain  the  possession  of  land  after  his  right  has  expired, 
without  the  consent  of  him  who  is  entitled  to  the  possession,  the 


*For  monographic  note  on  Unlawful  Detainer,  see  Dodson  v.  Culpeper. 
23  Orat.  362,  Va.  Rep.  Anno. 
(2366) 
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party  so  turned  out  of  possession,  no  matter  what  right  or  title  l\e 
had  thereto,  or  the  party  against  whom  such  possession  is  unlaw- 
fully detained,  may,  within  three  years  only  after  such  forcible  or 
unlawful  entry,  or  such  unlawful  detainer,  sue  out  of  the  clerk's 
office  of  the  circuit  court  of  the  county,  or  the  circuit  or  corpora- 
tion court  of  the  city,  in  which  the  land,  or  some  part  thereof,  is, 
a  summons  against  the  defendant  to  answer  the  complaint  of  the 
plaintiff  that  the  defendant  is  in  possession  and  unlawfully  with- 
holds from  the  plaintift"  the  premises  in  question.  A  declaration 
may  be  filed  as  in  other  actions  at  law,  but  if  the  premises  be  ade- 
quately described  in  the  summons  no  such  declaration  shall  be 
necessary.  In  anj'  case  where  possession  of  any  house,  larnd.  or 
tenement  is  unlawfully  detained  by  the  tenant,  or  some  person  claim- 
ing under  him,  the  lease  of  such  tenant  being  originally  for  a  period 
not  exceeding  one  year,  or  for  the  time  such  tenant  is  employed 
by  the  landlord  as  laborer,  the  landlord  or  other  person  entitled 
to  the  possession  may  present  to  any  justice  of  the  county,  city, 
or  town  in  which  said  premises  are  situated,  a  statement,  under 
oath,  of  the  facts  which  authorize  the  removal  of  the  tenant  or 
other  person  in  possession  (describing  said  premises) ;  and  there- 
upon the  said  justice  shall  issue  his  .summons  against  the  person 
or  persons  named  in  the  said  affidavit.  (Code  1887,  §  2716;  1889-90, 
p.  163;  1902-3-4,  p.  675;  1904,  p.  323.) 

Revlsors'  Note. — TIic  word  ''only"  in  Tno  seven  of  thr  text  Is  new. 
rhe  limitation  Is  of  the  right  and  not  merely  of  the  remedy.  The  purpose 
If  thi.s  insertion  is  to  ranke  this  fart  clearer. 

Formerly,  In  unlawful  entry  or  detainer  there  was  a  writ  but  no  dec- 
laration, and  In  ejectment  there  was  a  declaration  but  no  writ.  This  st-ate 
of  the  law  led  to  confusion  between  the  two  actions,  and  It  was  oft«n 
Jlffirult  to  remember  which  re<|nired  the  writ  but  no  dechwatSon,  and 
ivhirh  (he  declaration  hut  no  writ.  In  order  to  slmnlify  this,  the  revlsors 
have  provided  that  In  unlawful  entry  or  detainer  "A  declaration  may  he 
filed  a>.  in  other  aictions  at  law,  but  if  tlie  premises  he  adequiifely  descrlbe<l 
in  the  mmmons  no  such  declaration  shall  be  necessary"  (Section  5445): 
«nd  In  the  case  of  ejectment  that  "The  action  may  be  commenced  by  the 
issuance  of  a  WTit  as  in  other  actions  at  law,  or  by  the  service  of  a  dtic- 
iaratlon"  (section  5456).  These  cfaanges  permit  the  practitioner  to  select 
Ills  manner  of  commencing;  either  action. 

Distinction  betwiM'n  unlawful  detainer  and  ejectment. — In  the  latter 
action  title  or  th^  right  of  possession  Is  always  involved.  The  design  ot 
the  former  Is  to  protect  the  actual  possession,  whether  rightful  or  wrong- 
ful, and  to  afford  summary  redress  and  restoration.  Forcible  entry  of 
owner  is  unlawful.  Entry  ot  strangers  is  unlawful,  whether  forcible  or 
not.  Judgment  only  restores  the  status  quo,  btit  settles  nothing  as  to  the 
title  or  right  of  possession.  Davis  v.  Mayo,  S2  Va.  97;  dinger  v.  Shep- 
herd, 12  Grat.  462. 

When  and  by  whom  action  may  be  brought — Mortgagee  may  main- 
tain unlawful  detainer  to  recover  mortgaged  property.  Allen  v.  Gibson, 
4  Rand.  468. 

Vendor  of  land,  though  he  has  put  vendee  in  possession,  has  legal  title 
to  larcl  ;i.s  i.-ittg  as  the  contract  remains  executory,  and.  unless  provisions  cf 
section  5471  apply,  may  maintain  action  of  unlawful  entry  and  detainer, 
after  making  demand  of  possession,  even  though  vendee  may  be  entitled 
to  specific  performance  of  contract.     Williamson  v.  Paxton,  18  Grat.  475. 

Tenant  In  common  may  maintain  this  action  without  joining  co- 
tenant.    Allen  V.  Gibson,  4  Rand.  468. 
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Where  tenant  holds  possession  after  his  right  has  expired,  this  action 
may  be  maintained,  as  in  such  case  it  determines  only  the  right  of  pos- 
session, although  it  may  turn  altogether  upon  the  validity  of  title  under 
which  defendant  claims.     Corbett  v.  Nutt,  18  Grat.  624. 

Plaintiff  having  obtained  an  assignment  of  certain  oyster  beds  for 
planting  oysters  frr  one  year,  and  having  paid  tax  pnd  had  lied  stake.l  'iff 
according  to  law.  ha?  such  possession  as  will  sustain  action  agalntit  party 
enterine  upon  and  holding  said  beds  against  him,  nor  is  his  right  to  re- 
cover affected  by  fact  that  the  law  under  which  such  assignment  was 
marie  to  plaintiff  was  repealed  after  he  paid  tax,  but  before  beds  were 
staked  oft  to  him.     Power  v.  Tazewell,  25  Grat.  786. 

Where  railroad  company,  having  power  to  condemn,  purchases  right 
and  interest  of  life  tenant,  they  acquire  only  life  estate,  and  remainder- 
man, on  termination  of  life  estate,  may  recover  the  premises  in  this  action. 
Hope  V.  Norfolk  &  W.  R.  Co.,  79  Va.  283. 

When  action  will  not  lie. — Where  defendant  in  possession  under  writ- 
ten contract,  by  which  plaintiff  agrees  to  convey  land  with  general  war- 
ranty, has  paid  most  of  purchase  money,  and  offers  to  pay  residue  upon 
the  delivery  of  deed,  which  plaintiff  is  unable  to  make,  and  plaintiff  de- 
mands possession,  action  of  unlawful  detainer  will  not  lie.  Rosenberger  v. 
Bowen,  84  Va.  675,  5  S.  B.  699. 

Vendor  cannot  maintain  this  action  against  vendee.  If  subsequent  to 
sale  to  vendee  he  has  parted  with  all  title  to  another.  Dobson  v.  Cal- 
peper,  23  Grat.  352. 

Where  entry  was  made  before  and  possession  held  for  longer  than 
statutory  period,  action  cannot  be  maintained.  Kincheloe  v.  Tracewells, 
11  Grat.  587. 

What  right  or  pos.session  will  siipi>ort  action. — Possession  under 
claim  of  title,  without  regard  to  right  of  possession,  is  sufBcient  to  main- 
tain action  against  person  unlawfully  entering.  Fore  v.  Campbell,  82  Va. 
808,  1  S.  E.  180;  dinger  v.  Shepherd,  12  Grat.  462. 

Where  city  has  long  been  in  possession  of  water  lots  adjoining  a 
street,  and  has  exercised  acts  of  dominion  over  them,  it  may,  by  virtue 
of  such  possession,  maintain  an  action  of  unlawful  entry  and  detainer 
against  a  person  disturbing  such  possession  under  claim  of  title  through 
a  void  grant.     Norfolk  City  v.  Cooke.  27  Grat.  430. 

Possession,  to  maintain  this  action,  need  not  be  by  occupancy  or 
enclosure.  Any  possession  sufficient  to  maintain  trespass  is  enough. 
Actual  bona  flde  possession  of  part  under  color  of  title  to  whole  is  such 
possession  as  will  maintain  action  for  whole,  where  It  Is  not  In  adverse 
possession  of  another,     dinger  v.  Shepherd,  12  Grat.  462. 

When  defendants  are  estopped  from  denying  title  of  landlord.  It  is 
not  necessary,  to  the  support  of  unlawful  detainer  by  landlord's  grant»^, 
that  such  grantee  should  acquire  any  personal  ownership  by  conveyance 
from  landlord.     Allen  v.  Paul,  24  Grat.  332. 

lijindlord  arid  tenant. — A  tenant  cannot  dispute  the  title  ot  landlord. 
Emerick  v.  Tavener,  9  Grat.  220.  58  Am.  Dec.  217.  But  a  vendee  may 
show  that  subsequent  to  sale  to  him  the  title  of  vendor  had  failed  or  bwn 
aliened.     Dobson  v.  Culpeper,   23  Grat.   352. 

The  general  rule  that  tenant  cannot  deny  landlord'stitle  is  not  varied 
by  fact  that  he  is  in  possession  of  land  when  he  accepts  lease;  but  where 
he  has  been  Induced  to  accept  such  lease  by  fraudulent  misrepresentation 
of  lessor,  he  is  not  estopped  thereby.  Alderson  v.  Miller,  15  Grat.  279; 
Locke  V.  Frasher's  Adm'r,  79  Va.  409. 

Neither  tenant  nor  vendee  of  tenant  will  be  permitted  to  introduce 
evidence  of  title  to  land  embraced  in  the  lease:  nor  can  they  introducs 
title  papers  to  show  that  they  had  not  possession  of  land  embraced  in 
lease.    Emerick  v.  Tavener.  9  Grat.  220.  58  Am.  Dec.  217. 

Presumption  of  tenancy  from  year  to  year  may  be  rebutte«l. — The 
presumption  that  a  person  holding  over  after  expiration  of  tenancy  is 
tenant  from  year  to  year  may  be  repelled  bv  evidence  which  shows  that 
It  is  in  some  other  capacity  or  for  some  other  purpose.  Williamson  v. 
Paxton,  18  Grat.  475.     See  section  5517  and  revisors'  note. 

nonndaries,  etc. — Where  tenant  signs  lease,  recognizing  the  bound- 
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I  description  therein,  neither  he  nor  bis  vendee  can  deny  that  such 
es  and  description  are  proper,  or  that  they  were  within  them. 
V.  Tavener,  9  Grat.  220,  58  Am.  Dec.  217. 

erse  possession — Dlsclaimpr,  etc. — Defendant  having  been  put 
session  by  plaintiffs  or  their  grantors,  and  having  acknowledged 
latter,  cannot  set  up  title  or  right  adverse  to  plaintiffs  without 
1  disclaimer  to  hold  of  them,  or  that  he  bona  flde  abandoned  pos- 
f  premises,  or  asserted  and  claimed  an  adverse  right  thereto,  with 
)  plaintiffs,  for  more  than  three  years  previous  to  the  action. 
Paul,  24  Grat.  332. 
dor  and  vendee. — Vendee  is  estopped  from  denying  title  of  ven- 

Buch  estoppel  enures  to  the  assignee  or  subsequent  vendee  of 

Dobson  v.  Culpepper,  23  Grat.  352. 
dee  of  tenant  becomes  subject  to  all  relations  held  by  such  tenant 
ird,  and  can  set  up  adverse  title  only  upon  such  terms  as  tenant 
jr  can  he  deny  that  he  entered  into  possession  under  landlord's 
merick  v.  Tavener,  9  Grat.  220,  58  Am.  Dec.  217. 
dee  of  land  for  which  he  has  no  deed  may.  In  action  of  unlawful 
against  him  by  vendor,  show  that  vendor,  subsequent  to  sale  to 
had  conveyed  land  to  another.     Dobson  v.  Culpepper,  23  Grat. 


provisions  of  section  20,  chapter  135,  Code  1873  (same  as  sec- 
1),  apply  to  unlawful  entry  and  detainer.  Dobson  v.  Culpepper, 
352;  Locke  v.  Frasher's  Adm'r,  79  Va.  409. 

ant  from  year  to  year,  etc. — Where  purchaser  pays  certain  sum 
and  agrees  that  if  he  fails  to  do  certain  act  within  the  year  that 
fment  shall  be  rent  for  the  year,  and  falls  to  do  such  act,  and 
er  after  the  year,  though  he  pays  rent  during  second  year,  that 
,  of  Itself,  constitute  him  a  tenant  from  year  to  year  so  as  to 
im  to  notice.     Williamson  v.  Paxton,  18  Grat.  475. 

complaint, — The  only  complaint  necessary  is  that  embodied  In 
mons.      Olinger  v.   Shepherd,   12  Qrat.   4G2.     See  revisers'  note 

iplaint  must  show  that  plaintiff  is  entitled  to  possession,  and  that 

It  withholds  it  at  date  of  institution  of  action.    Klncheloe  v.  Trace- 

.  Grat.  587. 

are  plaintiff,  under  chapter  115,  section  2,  p.  455,  Code  1819,  com- 

lat  defendant  forcibly  entered  upon  his  lands,  and  proof  shows 

r&s  not  "by  strong  hand  or  with  multitude  of  people,"  complaint 

dismissed.    Pauley  v.  Chapman,  2  Rob.  235. 

eclaration  may  now  be  filed.     See  the  section  as  amended  by  the 

■e  vision. 

ice. — A  person  claiming  under  a  grant  of  fee  from  tenant  is  not 

to  notice,  nor  is  a  tenant  at  sufferance,  nor  is  tenant  of  tenant. 

v.  Tavener,  9  Grat.  220,  58  Am.  Dec.  217. 

en  demand  of  fjossession  necessary.— Where  vendor  puts  vendee 
ision  of  land,  but  without  executing  conveyance,  and  subsequently 
lonveys  to  another,  such  subsequent  grantee  cannot  maintain  this 
ithout  previous  demand  on  prior  grantee  for  possession.  Pettit 
>rd,  83  Va.  20,  1  S.  E.  392. 

in  possession  of  land  under  contract  of  purchase  cannot  be  ousted 
1  of  unlawful  detainer  until  his  possession  is  lawfully  determined, 
ion  V.  Paxton,  18  Grat.  475;  Locke  T.  Frasher's  Adm'r,  79  Va. 
ut  such   possession   may   be  determined  by  acceptance  of  lease. 

Frasher's  Adm'r,  79  Va.  409. 
ties. — Where  tenant  executes  a  lease  by  which  he  is  in  possession 
ndlord,  and  holds  after  expiration  of  term,  during  which  period 
ys  to  and  puts  into  possession  of  another  a  part  of  leased  premises, 
I  disclaims  landlord's  title,  landford  may  Join  such  parties  in  one 
ind  recover  against  each  severally  the  portion  held  by  him,  but 
lit  Is  responsible  for  whole  property.  Emerlck  v.  Tavener,  9  Grat. 
Am.  Dec.  217. 

ere  party,  trustee  for  his  wife,  contracts  to  purchase  land  for  her, 
ract  is  in  his  name,  and  he  is  put  into  possession,  in  action  of 
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unlawful  detainer  to  recover  land,  for  failure  to  comply  with  terms  ol 
contract,  wife  is  not  a  proper  party.  Williamson  v.  Paxton,  18  Grat 
475. 

Generally. — Failure  of  plaintiff  to  prove  that  defendant  had  not  un 
lawfully  held  possession  three  years  or  more  before  institution  of  suil 
bars  recovery.     Pettit  v.  Cowherd,  83  Va.  20,  1   S.  E.  392. 

A  parol  waiver  of  forfeiture  provided  for  in  written  contract  for  pur- 
chase of  lands  cannot  be  pleaded  in  bar  of  recovery  in  this  action.  Wil- 
liamson v.  Paxton,  18  Grat.  475. 

Defendant  in  this  action  may  prove  that  a  deed  offered  in  evidence 
as  his  act  was  misread  to  him,  but  cannot  prove  tliat  lie  misunderstood  it, 
if  properly  read.     Harrison  v.  Mlddleton.  11  Grat.  527. 

>  Where  action  of  unlawful  detainer  is  heard  on  merits  in  ci^urt  be- 
low, defendant  cannot  set  up  In  Court  of  Appeals  for  first  time  the  want 
of  a  plea.     Hartley  v.  McKinney,  28  Grat.  750. 

The  only  question  in  action  of  unlawful  detainer  is  whethiir  such 
entry  has  been  made  and  possession  taken,  and  how  long  before  institu- 
tion of  suit.     Kincheloe  v.  Tracewells,  11  Grat.  587. 

The  fact  that  a  suit  in  equity  is  pending  over  cause  of  action  asserted 
in  proceeding  hereunder  does  not  bar  this  proceeding.  Defendant  should 
move  in  equity  to  make  plaintiff  elect.  Williamson  v.  Paxton,  18  Grat 
475. 

Discussed,  5  Va.  Law  J.  659;  4  Min.  (3d  Ed.)  558. 

Form  of  summons  in  a  suit  for  fprcible  entry,  etc..  4  Min.  (3d  Ed.) 
p.  1634. 

Cited  but  not  construed,  Consolvo  v.  Ferries  Co..  112  Va.  311,  71 
S.  E.  634. 

For  discussion  of  the  question  of  as  to  whether  a  summons  in  Un- 
lawful Entry  and  Detainer  issued  by  a  justice  may  be  removed  to  circuit 
or  corporation  court,  see  14  Va.  Law  Reg.  810. 

For  W.  Va.  decisions  on  similar  statute  see..lustis'9  Annotations,  chap- 
ter 89,  section  1. 

Sec.  6446.  Service  of  stmnmons ;  when  and  where  returned ;  plea 
of  defendant;  how  case  tried;  its  precedence. — The  summons,  when 
issued  from  the  clerk's  office  of  a  court,  may  be  returned  and  the 
case  heard  and  determined  at  any  term  of  .said  court.  When  issiieci 
by  a  justice  it  may  be  returned  to  and  the  case  heard  and  deter 
mined  by  any  justice  of  said  county,  city,  or  town;  provided,  the 
same  be  made  returnable  to  some  place  within  the  magisterial  dis- 
trict, city,  or  town  in  which  the  defendant  resides.  Such  summons 
shall  be  served  at  least  five  days  before  the  return  day  thereof 
If  the  defendant  appear  and  plead,  his  plea  shall  be  "Not  guilty." 
Upon  this  issue,  or  upon  the  return  of  the  first  or  any  subsequent 
summons  "executed,"  the  court  or  justice,  as  the  case  may  be,  shall 
try  whether  he  unlawfully  withholds  the  premises  in  controversy 
When  the  summons  is  returnable  to  a  court,  a  jury  may  be  empan- 
elled to  try  the  case,  upon  the  application  of  either  party,  at  any 
time  before  the  trial.  Such  cases  shall  have  precedence  over  all 
other  civil  cases  on  the  docket.     (Code  1887,  §  2717;  1902-34.  p, 

675.) 

The  quashing  of  the  writ  because  of  its  having  been  served  on  bul 
one  of  two  defendants  was  error.  The  cause  should  have  proceeded  If 
trial  as  to  the  defendant  served.    Harman  v.  Odell,  0  Grat.  207. 

See  section  5465  as  to  evidence  where  action  involves  the  loc.iiior 
of  reservations  within  exterior  boundarios  of  grants  or  other  conveyances 

.See  Burks'  Pleading  and  Practice,  pp.  1.S9,  408.  577. 

For  W.  \'a.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter S9,  section  2. 
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T.  Verdict  and  jud^rment ;  how  summons  issued  by  Justioe 
id  served. — If  it  appear  that  the  plaintiff  was  forcibly  or 
'  turned  out  of  possession,  or  that  it  was  unlawfully  de- 
m  him,  unless  it  also  appear  that  the  defendant  has  un- 
eld  or  detained  the  possession  for  three  years  before  the 
»e  summons,  the  verdict  or  judgment  shall  be  for  the 
ir  the  said  premises,  or  such  part  thereof  as  may  be  found 
en  so  held  or  detained.  When  part  only  of  the  premises 
or  the  plaintiff,  the  verdict  or  judgment  shall  describe 
0  found.  In  such  cases  the  verdict  or  judgment  shall  be 
laintiff.  If  the  verdict  be  for  the  defendant  as  to  the 
Igment  shall  be  for  him.  The  summons  issued  by  a  jus- 
)e  directed  to  the  sheriff,  sergeant,  or  any  constable,  and 
the  same  manner  as  the  process  issued  from  the  court. 

7.  §  2718;  1902-3-4,  p.  676.) 

)nipetent  for  counsel  to  releafie  a  part  ot  the  land  found  in  the 
ich  plainly  does  not  belong  to  the  plaintiff,  and  the  court  can 
:ment  accordingly.     Hartley  v.  McKlnney,  28  Grat.  750. 
tes  to  section  544.5.     See,  also,  section  5124. 
.  Va.  decisions  on  similar  statute  see  Judtis'  Annotations,  chap- 
ion  3. 

8.  How  possession  of  premises  in  city  or  town,  or  in  sab- 
r  snbnrban  or  other  lands  for  residential  purposes  recov- 

tenant  or  lessee  whose  rent  is  in  defatilt. — If  any  tenant 
of  premises  in  a  city  or  town,  or  in  any  subdivision  of 
and  other  lands  divided  into  building  lots  for  residential 
or  of  premises  anywhere  used  for  residential  purposes, 
or  farming  or  agriculture,  being  in  default  in  the  pay- 
int,  shall  so  continue  for  five  days  after  notice,  In  writing, 
possession  of  the  premises  or  the  payment  of  rent,  such 
lessee  shall  thereby  forfeit  his  right  to  the  possession.  In 
the  possession  of  the  defendant  may,  at  the  option  of  the 
)r  lessor,  be  deemed  unlawful,  and  he  may  proceed  to 

the  same  manner  provided  by  this  chapter.  (Code  1887, 
W2-3-4,  p.  676;  1910,  p.  203.) 

iile  of  the  common  law  requiring  demand  on  the  part  of  the 
'  the  amount  of  rent  due,  before  he  can  exercise  a  stipulated 
-entry  for  breach  of  such  a  covenant,  unless  by  special  agree- 
not  been  changed  by  statute.     Johnston  v.  Hargrove,  81   Va. 

relief  from   forfeiture  for  non-payment  of  rent,  see  sections 

9.  Appeal  from  judgment  of  justice ;  how  and  when  taken ; 
;  what  security  required  when  appeal  taken  by  defendant, 
eal  shall  lie  from  the  judgment  of  a  justice,  in  any  pro- 
ader  this  chapter,  to  the  circuit  court  of  the  county  or  cor- 
eourt  of  the  corporation  in  which  the  premises  are  sit- 
lie  same  manner  and  with  like  effect  and  upon  like  security 
5  taken  under  chapter  two  hundred  and  fifty.  The  said 
all  be  taken  within  ten  days  and  the  security  approved 
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by  the  justice  from  whose  decision  the  appeal  is  taken;  and  wh( 
the  appeal  is  taken  by  the  defendant,  he  shall  be  required  to  gi^ 
security  also  for  all  rent  which  has  accrued  upon  said  premises  ai 
which  may  accnie  thereon,  but  for  not  more  than  one  year's  re: 
in  all,  whether  it  shall  have  accrued  before  or  may  accrue  after  sa 
appeal  is  taken,  and  also  for  all  damages  that  shall  have  accrued 
may  accrue  from  the  unlawful  use  and  occupation  of  the  premis 
for  a  period  not  exceeding  three  months.  Upon  the  trial  of  sa 
appeal  a  jury  may  be  empanelled  to  try  the  matter  in  controven 
upon  the  application  of  either  party.     (Code  1887,  §  2720;  1902-3- 

p.  676.) 

See  notes  to  section  6337. 

Sec.  5450.  Jud£fm.eiit  not  to  bar  action  of  trespass  or  ejectmei 
— No  such  judgment  shall  bar  any  action  of  trespass  or  ejectme 
between  the  same  parties,  nor  shall  any  such  judgment  or  verdi 
be  conclusive,  in  any  such  future  action,  of  the  facts  therein  four 
(Code  1887,  §  2721.) 

The  action  of  unlawful  entry  and  detainer  only  serves  to  try  the  pi 
session  and  to  place  the  parties  in  statu  quo.  It  is  no  bar  to  any  si 
sequent  action  between  the  same  parties  on  the  same  facts.  It  was  ( 
signed  to  protect  the  actual  possession,  whether  rightful  or  wrongful,  a: 
to  afford  summary  redress  and  restitution.     Davis  v.  Mayo,  82  Va.  97. 

Judgments  in  unlawful  entry  and  detainer  do  not  bar  ejectme: 
Keith,  P.,  and  Cardweil,  J.,  concurring,  in  Douglas  Land  Co.  v.  Thay 
113  Va.   239,  74  S.  B.  215. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  ch( 
ter  89,  section  4. 


CHAPTER  224. 
Action  of  Eijectment. 


Sec. 

6461.  Action  ot  ejectment  re- 
tained. 

6462.  When  and  by  whom  brought. 

6463.  Where  brought. 

5454.  What  interest  and  right 
plaintiff  must  have. 

5466.  Who  shall  be  defendants; 
when  and  how  landlord  may 
defend. 

6466.  How  action  commenced. 

6467.  What  Is  to  be  stated  in  the 

declaration. 

5468.  How  premises  described. 

6469.  Plaintiff  to  state  how  he 
claims. 

5460.  Declaration  may  contain  sev- 
eral counts;  how  several 
parties  may  be  named  as 
plaintiffs. 
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trlal^    what 


Where  right  of  plaintiff  ex- 
pires before 
judgment  entered. 
How  Judgment  (or  plaintiff 
entered;  when  suit  is  to  re- 
cover dower,  court  may  as- 
Bign  it. 

How  claim  of  plaintiff  tor 
profits  and  damages  as- 
sessed. 

When  court  to  assess  the 
damages. 

Defendant  to  give  notice  ot 
claim  tor  improvements. 
How  allowed. 

Postponement  ot  assessment 
and  allowance. 
Judgment  to  be  conclusive. 
Saving  In   favor  of   persons 
under  disability. 
Recovery    of    mesne    profits, 
etc.,  not  affected. 
Writ    ot    right,    etc.,    abol- 
ished. 

How  boundary  line  or  lines 
ot  real  estate  may  be  ascer- 
tained and  established;  pe- 
tition may  be  filed  for  that 
purpose. 


451.  Action  of  ejectment  retained. — The  action  of  ejectment 
led,  and  may  be  brought  as  heretofore,  subject  to  the  pro- 
hereinafter  contained.  (Code  1887,  §  2722.) 
lory  of  statute — Note  from  pa^e  557, ' Code  1849. — With  little 
alteration,  this  Important  chapter  has  been  adopted  by  the  Legls- 
3  it  was  reported  by  the  revisors.  In  the  note  which  was  ap- 
o  it  in  their  report,  explaining  their  reason  for  reporting  it,  they 
'his  draft  is  taken  substantially,  as  to  its  main  feature,  from  part 
chapter  3,  ot  the  Revised  Statutes  of  New  York,  volume  2.  page 
e  intend  it  as  a  substitute  for  the  present  remedy  of  ejectment, 
the  writ  of  right  as  prescribed  by  act  1818,  1  R.  C,  chapter  118, 
3.  which  have  superseded  the  various  writs  at  common  law  and 
te  for  the  enforcement  of  right  of  possession  and  rights  of  prop- 
-eal  estate.  In  practice,  although  perhaps  not  abolished,  all  the 
ry  and  droitural  actions,  such  as  the  writ  of  entry,  writ  of  assize, 
s  of  formedon  in  descender,  reverter,  and  remainder,  have  become 
The  effect  of  this  chapter,  it  adopted,  will  be  to  go  one  step  fur- 
i  supersede  the  writ  of  right;  or,  rather,  by  moulding  into  one 
^nd  comprehensive  statute,  all  the  substantial  provisions  of  the 
law.  with  such  improvements  as  may  be  found  necessary  to  dls- 
justice  from  the  nets  ot  form,  preserve  all  the  benefits  of  the 
right  and  the  action  of  ejectment,  as  well  as  of  all  other  actions. 
ry  and  droitural."  This  the  revisors  Ruppofed  was  done  by  this 
"adapting  the  action  of  ejectment  to  the  trial  of  conflicting  titles 
property,  as  well  as  to  the  recovery  of  the  possession  thereof,  at 
3  time  that  the  remndy  is  stripped  of  those  absurd  fictions  which 
retofore  disfigured  It."  Thp  material  principles  ot  the  chapter 
in  adopted,  not  only  in  New  York,  but  In  England  (3  &  4  Will.  IV. 
26),  and  In  Massachusetts  (Rev.  St.  Mass.,  page  609,  chapter  101). 
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Distinction  betwren  unlawful  detiiiner  and  ejectment. — In  the 
ter  action  title  or  the  right  of  possession  is  always  involved.  The  des 
ol  the  former  is  to  protect  the  actual  possession,  whether  rightful 
wrongful,  and  to  afford  summary  redress  and  restoration.  Forcible  en 
of  owner  Is  unlawful.  Entry  of  strangers  is  unlawful,  whether  forci 
or  not.  Judgment  only  restores  the  status  quo,  but  settles  nothing  as 
the  title  or  right  of  possession.     Davis  v.  Mayo,  82  Va.  97. 

When  ejectment  is  proper  renio<l.v. — Ejectment  is  proper  rem 
where  the  party  claiming  title  is  out  of  possession.  Louisville  &  N. 
Co.  V.  Taylor,  93  Va.  226,  24  S.  E.  1013. 

Where  two  parties  claim  adversely  the  same  land  under  whate 
titles,  and  neither  is  in  possession,  ejectment  is  the  proper  remedy. 
bill  In  equity  will  not  lie.     Stearns  v.   Harnian,   80   Va.   48.     This.c 
was  decided  before  the  act  upon  which  section  6248  of  the  Code  is  ba 
was  passed.     See  said  section  and  notes. 

Generally. — The  practice  of  putting  a  party  on  terms  is  as  applica 
to  an  action  of  ejectment  as  to  anv  other  action.  Honaker  v.  Shrac 
115  Va.  318,  79  S.  E.  391. 

When  ejectment  and  when  bill  in  equity  proper  remedies  to  rem 
cloud  on  title.  Otey  v.  Stuart,  91  Va.  714,  22  S.  E.  513.  See  also  sect 
6248  and  cases  cited  in  notes  thereto. 

For  early  cases  on  ejectment  before  passage  of  statute,  see  Moon 
Pitzwater,  2  Rand.  442;  Ferguson  v.  Franklin,  6  Munf.  305;  Hopkins 
Ward.  6  Munf.  38. 

For  discussion  of  this  chapter  see  Judge  Phlegar's  Address,  Rer 
of  Va.  Bar  Asso.,  Vol.  18,  p.  177. 

For  article  on  action  of  ejectment  in  Virginia,  see  1  Va.  Liaw  F 
172. 

On  the  general  subject  of  ejectment,  see  4  Min.  {4th  Ed.)  714-7 
Barton,  L.  Pr.  (2d  Ed.)   1100. 

For  monographic  note  on  Ejectment,  see  Tapscott  v.  Cobbs,  11  G 
172,  Va.  Rep.  Anno. 

Discussed,  2  Va.  Law  J.  192. 

For  evidence  in  ejectment  see  notes  to  section  5454. 

For  title  upon  which  plaintiff  may  recover,  see  section  5454  and  no 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotation?,  ch 
ter  90,  section  1. 

Sec.  5452.  When  and  by  whom  brought.— It  may  also  be  brouf 
in  the  same  cases  in  which  a  writ  of  right  might  have  been  brou! 
prior  to  the  first  day  of  July,  eighteen  hundred  and  fifty,  and 
any  person  claiming  real  estate  in  fee  or  for  life,  or  for  yea 
either  as  heir,  devisee,  or  purchaser,  or  otherwise.  (Code  1887 
2723.) 

For  early  cases  upon  the  subject  before  passage  of  the  statute. 
Moody  V.  McKim,  5  Munf.  374;  Boiling  v.  Petersburg,  3  Rand.  563;  T 
lor's  Devisees  v.  Rightmire,  8  Leigh  468;  Middleton  v.  .lohns,  4  Grat.  1 

A  party  having  an  interest  in  or  claim  to  land  held  adversely  by 
other  may  sell  and  convey  the  same  under  section  5147,  and  his  gran 
may  maintain  ejectment  for  it.    Carrington  v.  Goddin,  13  Grat.  587. 

If  the  plaintiff  in  ejectment  would  have  been  entitled  at  the  time  t 
statute  went  into  effect,  to-wit,  July  1,  1850,  and  at  the  time  of  the 
stitution  of  his  suit,  to  recover  in  a  writ  of  right,  he  is  entitled  to  reco 
in  a  present  action  of  ejectment.     Mitchell  v.  Baratta,  17  Grat.  445. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  ch 
ter  90,  section  2. 

See  Gregory's  Forms  No.  14. 

Sec.  6453.    Where  brought. — Every  such  action  shall  be  brouj 
in  the  circuit  court  of  the  county,  or  circuit  or  corporation  court 
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sration,  in  which  the  real  estate  or  some  part  thereof  is. 
87,  §  2724.) 

V.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cbap- 

:tion  3. 

fregory'a  Forms  No.  14. 

54.    What  interest  and  right  plaintiff  must  have. — No  per- 

bring  such  action  unless  he  has,  at  the  time  of  coramenc- 

subsisting  interest  in  the  premises  claimed  and  a  right  to 

he  same,  or  to  recover  the  possession  thereof,  or  some  share, 

or  portion  thereof.    (Code  1887,  §  2725.) 

itiff  must  reco\'er  on  strength   of  own  title.— In   an  action   of 

the  plaintiff    must  recover  on  the    strength  of  his  own    title 

T.  Jamerson,  115  Va.  250,  78  S.  E.  571),  and  if  it  appear  that  the 

is  In  another,  whether  that  other  be  the  defendant,  the  Com- 

h,  or  some  third  person,  it  is  suftlclent  to  defeat  the  plaintilf. 

■.  LawBon,  91  Va.  226,  21  S.  E.  347. 

general  rule,  the  plaintiff  In  an  action  must  show  a  legal  title 
r,  and  a  present  right  to  the  possession  under  it  at  the  time  of 
e  alleged  in  the  declaration.  Russell  v.  AUmond,  92  Va.  484,  23 
But  he  cannot  be  prevented  from  recovery,  though  he  aliened 
rty  sued  for  since  the  institution  of  the  suit.  Right  to  the  re- 
the  commencRment  of  the  suit  is  all  that  is  required  by  the 
Boiling  V.  Teel,  76  Va.  487. 

e  can  be  no  recovery  except  in  special  instances,  unless  evidence 
\X  at  the  time  the  action  was  brought  plaintiff  was  owner  of  legal 
ttwich  V.  Richmond,  100  Va.  164,  40  S.  B.  651. 
tabic  title. — A  tenant  in  common  of  an  equitable  estate  cannot 
ejectment  against  his  cotenants  to  recover  bis  share.    Tho  iilain- 
ectment   must   hold   the   legal   title   and   cannot    recover   on    an 
title.    Dlllard  v.  Jefteries,  118  Va.  81,  86  S.  E.  844. 
mlties  In  defendant's  title. — To  recover  land  sued  for  in  R:ef:t- 
Qod  and  sufficient  title  thereto  must  be  shown  in  the  plaintuf.  who 
cover  on  the  defect  of  title  in  the  defendant  in  possession.     Mc- 
Danlel,  90  Va.  702,  19  S.  E.  880. 
nflrmity  in  defendant's  title  can  supply  defects  of  proof  on  the 
tie  plaintiff.     Carter  v.  Wood,  103  Va.  69,  48  S.  E.  553. 
eselon.  Effect  of. — A  plaintiff  in  ejectment  must,  as  a  general 
ver  on  the  strength  of  his  own  title  and  not  on  the  weakness  of 
dant,  but  If  he  is  In  actual  possession  he  may,  on  the  strength  of 
ssion  alone,  recover  of  a  mere  trespasser  who  entered  without 
a.     Rhule  v.  S.  A.  L.  Ry.  Co.,  102  Va.  343,  9  Va.  Law  Reg.  963, 
46  S.  E.  331. 

rson  in  peaceable  possession  of  land  will  be  protected  against  all 
rue  owner.  Prior  peaceable  possession  is  sufficient  to  maintain 
;  against  a  stranger  who  has  ousted  such  peaceable  possessor. 
;  V.  Cobbs,  11  Crat  172.  For  extensive  note  on  ejectment,  see 
ime,  Va.  liep.  Anno. 

ession  gives  right  against  every  man  who  cannot  establish  a  title, 
the  answer  of  party  in  possession,  showing  the  real  title  in  an- 
sufflcient  (except  in  the  relationship  of  landlord  and  tenant, 
fendant  is  e.itopped  from  disputing  landlord's  title),  although  he 
pretend  that  he  holds  land  with  the  consent  or  under  authority 
\\  owners.  McKlnney  v.  Daniel,  90  Va.  702,  19  S.  E.  880. 
lence^OeneraHj/.— The  plaintiff  in  an  action  of  rejectment  may 
e  in  himself,  either  by  showing  a  grant  from  the  crown  or  the 
wealth,  and  connecting  himself  therewith  by  a  regular  chain  of 
iy  showing  such  a  chain  of  facts  as  will  warrant  the  Jury  in  pre- 
grant.     Sulphur  Mines  Co.  v.  Thompson,  93  Va.  293,  25  8.  E. 

ction  of  ejectment  the  plaintiff.  In  order  to  show  that  during  a 
eriod  he  was  claiming  the  lands  in  controversy,  may  show  that  a 
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tract  of  land  answering  generally  description  of  land  claimed  was  assess 
to,  and  taxes  paid  thereon,  by  himself  or  those  under  whom  he  clain 
Sulphur  Minea  Co.  v.  Thompson's  Heirs,  93  Va.  293,  25  S.  B.  232. 

If  plaintiff  claims  title  under  a  lost  or  destroyed  deed,  proof  of  forni 
existence,  contents,  and  loss  must  be  strong  and  conclusive  before  t 
court  will  permit  a  title  to  be  established  by  parol  evidence.  Carter 
Wood,  lOS  Va.  69,  48  S.  E.  653. 

The  deed  or  instrument  which  is  relied  on  to  give  color  of  title  mi 
seem  to  define  specifically  the  boundaries  of  his  claim.  Ellicott  v.  Pea 
10  Pet.  412;  Blakey  v.  Morris,  89  Va.  720,  17  S.  E.  126. 

As  to  evidence  in  ejectment,  see  Carrlngton  v.  Goddin,  13  Grat.  58 
Reusens  v.  Lawson,  91  Va.  226,  21  S.  B.  347;  Sulphur  Mines  Co.  v.  Thon 
son,  93  Va.  293,  26  S.  E.  232. 

For  article  on  burden  of  proof  In  ejectment,  see  1  Va.  L.  Reg.  48 
note  to  Richmond  v.  Jones,  10  Va.  L.  Reg.  278. 

Surveyor's  l>ook. — In  a  controversy  concerning  the  location  or  t 
boundary  of  a  tract  of  land  patented  by  the  Commonwealth,  pursuant 
a  survey,  the  calls  and  description  of  another  survey  made  by  same  s\ 
veyor  about  the  same  time,  or  recently  thereafter,  of  a  coterminous 
neighboring  tract,  upon  which  last-mentioned  survey  the  Commonweal 
issued  a  grant,  whether  to  a  party  to  the  controversy  or  to  a  stranger, 
proper  evidence  upon  such  question  of  location  or  boundary,  unless  cleai 
Irrelevant,  and  if  the  calls  of  the  survey  on  the  surveyor's  books  do  i 
correspond  with  those  of  the  grant  the  books  are  not  admissible  in  e 
dence.  In  case  of  doubt  the  true  location  of  the  survey  may  be  shown 
evidence  aliunde.    Reusens  v.  Lawson,  91  Va.  226,  21  S.  E.  347. 

Former  actions. — The  record  of  another  action  of  ejectment  betwe 
other  parties  Is  not  competent  upon  a  question  of  boundaries  or  locati 
of  land  in  Cf  iiiroversy.     Stinchcomb  v.  Marsh,  15  Grat    202 

Presumptions. — ^Whlle,  as  a  general  rule,  a  plaintiff  in  ejectment  mi 
show  both  legal  title  and  right  of  possession  in  himself,  yet  in  the  absei 
of  evidence  to  the  contrary  the  law  presumes  that  the  right  of  possess! 
is  Incident  to  and  follows  the  legal  title.  Casselman  v.  Biaias,  112  \ 
57,  70  S.  E.  470. 

If  it  appear  that  the  title  has  been  forfeited  to  the  Commonwealth  i 
nonpayment  of  taxes  or  other  cause,  and  there  is  no  evidence  that  it  I 
been  redeemed  by  the  owner,  or  resold  or  regranted  by  the  Commonweal 
the  presumption  is  that  the  title  is  still  outstanding  in  the  Commonweal 
Reusens  v.  Lawson,  91  Va.  226,  21  S.  E.  34  7. 

What  outstanding  title  necessary  to  defeat  recoverj-. — An  outstar 
Ing  title  sufficient  to  defeat  a  recovery  in  an  action  of  ejectment  must 
a  present,  subsisting,  and  operative  legal  title,  upon  which  the  owner  coi 
recover  if  asserting  it  by  action.  Reusens  v.  Lawson,  91  Va.  226,  21  S. 
347. 

When  previous  demand  necessary. — Purchaser  of  land  by  parol  ho 
ing  possession  is  a  tenant  at  will,  and  cannot  be  ejected  by  a  grantor 
the  vendor  without  previous  demand  of  possession  and  a  refusal  to  s 
render  or  other  wrongful  act  by  him.  Jones  v.  Temple,  87  Va.  210,  12 
E.  404,  24  Am.  St.  Rep.  649. 

WTien  heirs,  and  not  executor,  proper  plaintiflfs. — Testator  left  tr 
of  land  to  his  daughter,  and  If  she  should  die  without  heir  said  land  shoi 
"return  to  my  other  heirs  and  be  sold,  and  the  money  arising  from  ' 
sale  to  be  equally  divided  among  all  my  heirs."  The  daughter  sold  ' 
land  and  died  without  ever  having  had  a  child.  In  such  case  the  he 
of  the  testator,  and  not  his  executor,  are  the  proper  parties  to  maint 
the  ejectment.     Elys  v.  Wnyne,  22  Grat.  2  2  4. 

Extent  of  recovery. — The  plaintiff  can  recover  only  that  to  which 
has  legal  title.     He  cannot  recover  the  shares   of  his   cotenant  or 
parcener.     If  an  ineffectual  partition  has  been  made,  each  joint  ten: 
is  still  seized  of  his  individual  share  of  the  whole,  and  cannot  reco' 
more  in  an  action  of  ejectment.     Nye  v.  Lovitt.  92  Va.  710,  24  S.  E.  3 

For  cases  on  the  subject  before  the  passage  of  the  statute,  see  Bu 
v.  Blunt,  1  Rand.  256;  Taylor's  Devisees  v.  Burnsides.  1  Grat.  189. 

When  e,tectment  does  not  Ue.— Where  plaintiff  is  owner  and  in  p 
session  of  surface  of  land,  and  underlying  minerals  is  claimed  by  anoti 
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:ed  subordinate  to  plaintiff's,  plaintiff  cannot  maintain  ejectment, 
:  proceed  in  equity  to  remove  cloud  on  title.  Stelnman  v.  Vicars, 
95,  39  S.  E.  227. 

owner  of  land  bought  by  another  at  a  tax  sale,  the  former  being 

Sinn  of  the  land,  must  file  a  bill  in  equity  if  he  Wishes  to  set  aside 

;    he,    being   in   possession,   cannot   bring   ejectment.      Caroll   v. 

:8  Grat.  791. 

action  of  ejectment  does  not  He  to  recover  the  mere  use  of  un- 

1  lands  for  an  uncertain  and  Indefinite  period.     King  v.  Norfolk  & 

3.,  99  Va.  625,  39  S    E.  701.     For  adverse  criticism  of  same,  see 

w  Reg.  408. 

erally. — Where  the  owner  holds  the  legal  title,  but  has  not  actual 

)n,  and  another  asserts  an  adverse  claim  to  the  land,  but  has  not 

ossession  of  it,  ejectment  is  the  proper  remedy.     In  such  a  case 

as  not  jurisdiction.     Stearns  v.  Harman,  80  Va.  48.     See  section 

d  notes. 

ight  to  quarry  limestone  from  a  tract  of  land  is  such  an  Interest 

nstitute  a  foundation  for  an  action  under  this  section.     Reynolds 

83  Va.  817.  3  S.  B.  710,  5  Am.  St.  Rep.  317. 

ere  plaintifi:  and  defendant  in  ejectment  claim  title  under  a  com- 
intor,  it  is  unnecessary  for  the  plaintiff  to  trace  his  title  back  of 
intor.    Carter  v.  Wood,  103  Va.  69,  48  S.  B.  553. 
'  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
section  4. 

Gregory's  Forms  No.  14. 

>445.  Who  shall  be  defendants ;  when  and  how  landlord  may 

— The  person  actuallj^  occupying  the  premises  and  any  per- 
iming  title  thereto  or  claiming  any  interest  therein  adversely 
jJaintift'  may  also,  at  the  discretion  of -the  plaintiff,  be  named 
ints  in  the  declaration.  If  there  be  no  person  actually  occu- 
:he  premises  adversely  to  the  plaintiff,  then  the  action  must 
inst  some  person  exercising  ownership  thereon  or  claiming 
ereto  or  some  interest  therein  at  the  commencement  of  suit. 
see  be  made  defendant  at  the  suit  of  a  party  claiming  against 
e  of  his  landlord  such  landlord  may  appear  and  be  made  a 
ant  with  or  in  place  of  his  lessee.    (Code  1887,  §2726;  1895-6, 

) 

is  section  should,  of  course,  be  numbered  5455,  not  5445. 

■tkm  does  not  enable  person  in  possession  to  maintain  ejectment. — 

before  nor  since  the  amendment  to  this  section — Acts  1895-6,  p. 
lis  section  in  present  form) — can  plaintiff  in  possession  of  land 
n  an  action  of  ejectment  therefor.  The  object  of  the  action  of 
nt  is  to  try  possessory  title  to  corporeal  hereditaments,  and  to  ro- 
be possession  thereof.  The  effect  of  the  amendment  was  simply 
lit  the  plaintiff,  in  cases  where  the  premises  are  occupied,  in  his 
on  to  join  as  defendants  with  the  occupant  any  person  claiming 
ereto.  or  interest  therein  adversely  to  the  plaintiff.  Stelnman  y. 
99  Va.  595,  39  S.  E.  227. 

seee  and  landlord. — The  statute  uses  the  word  "landlord"  as  a  cor- 
of  the  word  "lessor."  The  word  "lessee"  used  not  so  much  to  de- 
articular  estate  or  interest  as  to  express  a  relation — that  of  land- 
d  tenant,  a  present  holding  under  and  in  subordination  to  the 
another.     Hanks  v.  Price,  32  Grat.  107. 

ndlord  not.  prejucllced  by  act  of  tenant— The  right  of  the  land- 
come  in  and  defend  cannot  be  surrendered  or  prevented  by  any 
he  tenant.     Mitchell  v.  Baratta,  17  Grat.  445. 

ndlord  may  come  in  and  defend  after  question  has  been  submitted 
ration,  and  a  rule  has  been  issued  against  the  lessee  why  the  award 
arbitration  should  not  be  entered  as  the  judgment  of  the  court. 
V.  Price,  32  Grat.  107. 
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Under  this  section  ejectment  may  properly  be  brought  against  per- 
sons who  have  made  entries  and  surveys  of  any  part  of  the  land  in  con- 
troversy, and  are  setting  up  claims  to  It,  though  not  in  occupation  of  it  al 
time  suit  is  brought.     Harvey  v.  Tyler,  2  Wall  328,  17  L.  Ed.  871. 

Action  against  basband,  title  in  wife. — Where,  at  the  time  husband 
was  sued  in  ejectment,  he  was  in  possession  by  the  mere  sufferance  of  his 
wife,  who  held  the  title  and  resided  on  the  premises,  but  was  not  sued 
and  the  husband  acquired  a  life  estate  In  the  land  by  the  death  of  the 
wife  after  judgment  and  before  execution,  he  is  entitled,  by  reason  of  bis 
wife's  death,  to  have  a  Judgment  by  default  as  to  him  opened  and  be  al- 
lowed to  defend.     King  v.  Davis,  137  Fed.  222,  11  Va.  Law  Reg.  463. 

Where  a  wife  owning  a  separate  estate,  and  living  on  it  with  hei 
husband  was  not  made  a  party  with  him  to  an  ejectment  suit  by  a  third 
person,  but  her  deed  was  not  filed  for  record  until  long  after  judgmeni 
in  favor  of  plaintiff,  she  Is  only  entitled  to  have  the  judgment  opened  and 
be  allowed  to  defend,  and  is  not  entitled  to  an  order  restraining  the 
execution  of  the  judgment  against  her.     Id. 

Generally. — Under  this  sectiwi  a  person  who  has  had  the  land  sur- 
veyed and  regularly  paid  taxes  on  it,  and  claims  to  own  it,  may  be  made 
defendant,  when  no  one  is  in  actual  occupation  thereof.  Lynchburg  Cot- 
ton Mills  V.  Rives,  112  Va.  137,  70  S.  B.  B42. 

Cited  but  not  construed  in  Thompson  v.  Camper,  106  Va.  815,  55  S.  E 
674;  Mitchell  v.  Baratta,  17  Grat.  446. 

See  Burks'  Pleading  and  Practice,  pp.  195,  200. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chap- 
ter 90,  section  6. 

See  Gregory's  Forms  No.  14. 

Sec.  5456.  How  action  commenced. — The  action  may  be  com 
menced  by  the  issuance  of  a  writ  as  in  other  actions  at  law,  or  by 
the  service  of  a  declaration.  In  either  case  the  name  of  the  real 
claimant  shall  be  inserted  as  plaintiff,  and  all  the  provisions  of  law 
concerning  a  lessor  of  a  plaintiff  shall  apply  to  such  plaintiff.  (Code 
1887,  §  2727.) 

Uevlsors'  Note. — Before  the  revision  the  action  of  ejectment  na/ 
rommenced  by  the  service  of  a  declaration  and  notice;  now  it  may  be  com 
menced  as  otlier  actions  at-  law,  or  as  formerly.  See  revisors'  note  to  sec 
tion  5445. 

For  early  cases  on  the  subject  before  the  passage  of  this  statute,  sec 
Kinney  v.  Beverley,  1  Hen.  &  M.  531;  Mooberry  v.  Marye,  2  Munf.  453; 
Medley  v.  Medley,  3  Munf.  191. 

Applied  in  King  v.  Davis,  137  Fed.  198,  11  Va.  Law  Reg.  181. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap 
ter  90,  section  6. 

See  Gregory's  Forms  No.  14. 

Sec.  5457.  What  is  to  be  stated  in  the  declaration. — It  shall  be 
sufficient  for  the  plaintiff  to  aver  in  his  declaration  that  on  some 
day  specified  therein  (and  which  shall  be  after  his  title  accrued) 
he  was  possessed  of  the  premises  claimed,  and  being  so  posses-sed 
thereof  the  defendant  afterwards,  on  some  day  to  be  stated,  en 
tercd  into  such  premises  or  exercised  acts  of  ownership  thereon  oi 
claimed  title  thereto  or  some  interest  therein,  to  his  damage  such 
sum  as  the  plaintiff  shall  state.    (Code  1887,  §  2728 ;  1895-6,  p.  514.) 

Where  a  declaration  describes  land  in  controversy  as  lying  north  of : 
road,  and  the  verdict  is  south  of  the  road,  and  in  other  particulars  tb( 
descrirtion  Is  the  same,  such  variance  is  immaterial,  and  the  descriptior 
in  the  declaration  must  be  presumed  to  be  a  mistake.  Been  v.  Hatcher 
81  Va.  25,  59  Am.  Rep.  •645;  Koiner  v.  Rankin's  Heirs,  11  Grat.  420. 

Where  a  vendor  puts  a  vendee  in  possession  of  land  under  a  contraci 
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se,  and  vendee  fails  to  pay  purchase  money,  it  is  essential  to  the 

nK  of  an  action  of  ejectment  by  such  vendor  that  he  demand  pos- 

'  the  vendee,  or  give  him  notice.     Twyman  v.  Halwey,  24  Grat. 

im.  Rep.  661. 

early  case  on  the  subject  before  the  passage  of  the  statute,  see 

Bidd.  3  Call  362. 

I  of  declaration  in  ejectment,  4  Min.  (3d  Ed.)  p.  1705. 

t  Is  a  good  declaration  where  tenants  in  coumon  bring  ejectment. 

Blakey.  80  Va.  767,   17  S.  E.   228. 

W.  Va.  decisions  on  similar  statute  see  Justia'  Annotations,  chap- 

ction  7. 

Gregory's  Forms  No.  14. 

158.  How  premises  described. — The  premises  claimed  shall 
ibed  in  the  declaration  witli  convenient  certainty,  so  that, 
h  description,  with  the  aid  of  information  derived  from  the 
possession  thereof  may  he  delivered.  (Code  1887,  §  2729.) 
sons'  \oto. — The  words  "witli  the  aid  of  information  dmived 
plainlilT'  are  new,  and  make  statutory  the  holding'  in  Howdnshell 
np,   !0;J  Vu.  30,  48  S.  E.  491. 

t  boundaries  govern. — In  question  of  boundary,  natural  objects 
',  markod  lines,  and  reputed  boundaries,  well  established,  are  to 
■ed  to  the  courses  and  distances  of  the  calls  of  the  grant.  Reusen^ 
J,  91  Va.  226.  21   S.  E.  347. 

description  of  land,  boundaries  govern  rather  than  quantity;  and 
e  intent  appears  to  ronvey  a  certain  tract,  though  the  parties 
taken  the  points  of  the  compass  in  making  the  description,  the 
1  reject  so  much  of  the  description  as  is  false,  and  consider  the 
ription.  which  may  be  established  by  parol  evidence.  Hunter  v. 
i  Va.  24,  13  S.  E.  305. 

>l  evidence  contradicting  deed  admissible  to  show  real  boundaries. 
jvidence  Is  admissible  in  an  action  of  ejectment  to  prove  that  the 
>n  and  boundaries  in  a  deed  are  not  the  true  boundaries  of  the 
nded  to  be  conveyed.  Elliott  v.  Horton,  28  Grat.  766. 
n  verdict  not  defective. — Where  the  premises  are  described  In 
ration  with  convenient  certainty,  and  the  verdict  is  that  the  plain- 
titled  in  fee  to  the  whole  of  the  premises  in  the  declaration  de- 
luch  verdict  is  not  defective  for  uncertainty.  Messick  v.  Thomaeu 
91,  6  S.  E.  482. 

>n  defendant  at  trial  proves  that  he  is  in  possession  and  claiming 
nly  a  part,  verdict  and  judgment  for  the  plaintiff  for  the  whole 
med  in  the  declaration  is  not  erroneous,  or,  at  least,  there  is  no 
ereby  the  defendant  Is  injured.  Messick  v.  Thomas,  84  Va.  891, 
82. 

>n  verdict  defective. — ^Where  a  declaration  describes  land  to  be  a 

larger  tract  near  certain  creeks,  which  have  no  public  notoriety, 

rdict  does  not  describe  the  land  with  convenient  certainty,  It  is 

Hitchcox  V.  Rawson,  14  Grat.  526. 
object  of  the  description  of  lands  is  to  so  identify  them  as  that 
lit,  with  aid  of  Information  from  plaintiff,  may  give  possession, 
necessary  that  sheriff  should  be  able  to  tell  from  an  inspection  of 
rd  of  what  lands  he  is  to  give  possession.  Howdashell  v.  Kren- 
3  Va.  30,  48  S.  E.  491.  See  revlsora'  note  above. 
eraily. — The  section  applied  in  Rhule  v.  Seaboard  Air  Line  Ry. 
Va.  343,  46  S.  E.  331. 

early  cases  on  this  subject  before  passage  of  the  statute,   see 
V.  Fogg.  1  Call  485;  TubervlUe  v.  Long,  3  Hen.  &  M.  309;  Lovell 
J,  2  Munf.  167;  Urquhart  v.  Clarke,  2  Rand.  549. 
W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
sction  8. 
Gregory's  Forms  No.   14. 

)459.    Plaintiff  to  state  how  he  claims. — The  plaintiff  shall 

te  whether  he  claims  in  fee  or  for  his  life,  or  the  life  of 
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another,  or  for  years,  specifying  such  lives  or  the  duration  of  sue 
term,  and  when  lie  claims  an  undivided  share  or  interest,  he  shal 
state  the  same.     (Code  1887,  §  2730.) 

Where  a  declaration  alleges  that  on  a  day  certain,  before  bringin 
the  action,  the  plaintiffs  were  possessed,  each  in  fee  simple  absolute,  c 
an  undivided  share  or  interest  In  the  land,  and  the  action  is  for  the  whol 
land  so  claimed,  and  not  for  any  part  or  parcel  thereof,  the  declaration 
sufficient  under  this  section.    Roach  v.  Blakey,  89  Va.  767,  17  S.  E.  221 

Joint  tenant  to  prove  his  proportion  or  not  entitled  to  recover  whei 
suing  alone.    Marshall  v.  Palmer,  91  Va.  344,  21  S.  E.  672. 

See  note  "when  ejectment  will  not  lie"  under  section  5454;  also  not( 
to  section  6458. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  Annotations,  chai 
ter  90,  section  9.- 

See  Gregory's  Forms  No.  14. 

Sec.  6460.  Declaration  may  contain  several  pounts;  how  seven 
parties  may  be  named  as  plaintiffs. — The  declaration  may  contai 
several  counts,  and  several  parties  may  be  named  as  plaintiffs  join 
ly  in  one  count  and  separately  in  others.     (Code  1887,  §  2731.) 

Where  several  parties  plaintiff  were  named  a.s  joint  plaintiffs,  tl 
court  allowed  separation  of  them,  and  procedure  further  to  be  had  I 
some  Jointly,  and  others  separately.  After  such  amendment,  no  new  pr 
cess  was  required.     Holmes  v.  Grabeel  (C.  C),  81  Fed.  145. 

For  early  case  on  the  subject  before  passage  of  statute,  see  Ho 
kins  V.  Ward,  6  Munf.  38. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cha 
ter  90,  section  10. 

See  Gregory's  Forms  No.  14. 

Sec.  5461.  Notice  to  defendant;  service  thereof. — If  the  actio 
be  commenced  by  the  service  of  a  declaration,  there  shall  be  sul 
joined  thereto  a  notice  in  writing  by  the  plaintiff  or  his  attorne 
addressed  to  the  defendant,  and  notifying  him  that  the  said  declar 
tion  will  be  filed  on  some  specified  rule  day  in  the  clerk's  office  ( 
the  court  in  which  the  suit  is  to  be  prosecuted,  or  in  court,  on  son 
named  day  in  the  then  next  term  of  said  court.  Such  declaratic 
and  notice  shall  be  served  in  the  same  manner  as  other  notice 
(Code  1887,  §  2732.) 

Revisors*  Note. — This  section  conforms  to  tlie  change  made  in  sectl( 
6456.  If  the  action  be  commenced  by  the  Issuance  of  a  writ  ob  in  oth 
actions  at  law,  of  course  section  5461  wonld  have  no  application. 

It  would  seem  that  from  the  decision  of  Leas  &  McVitty  v.  Merrima 
132  Fed.  510,  an  action  may  be  Instituted  under  this  section  in  a  Fedei 
court  In  Virginia  in  accordance  with  the  State  practice.  Rev.  St.  Sec.  9 
(U.  S.  Comp.  St.  1901,  p.  683)  which  provides  that  all  writs  and  process 
shall  be  under  seal  of  the  court,  not  applying,  as  such  copy  of  declarati 
and  notice  is  not  "a  process  Issuing  from  the  court,"  and  under  the  cc 
formity  act  (Rev.  St.  Sec.  914  U.  S.  Comp  St.  1901.  p.  684),  such  practi 
may  be  allowed.     Leas  &  McVltty  v.  Merriman,  132  Fed.  510. 

As  to  how  the  action  may  now  be  commenced,  see  section  5456. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chi 
ter  90,  section  11. 

See  Gregory's  Forms  No.  14. 

Sec.  5462.   Judgment,  etc.,  if  he  do  not  appear. — When  the  decis 
ation  is  filed,  with  the  proof  of  the  service  of  notice  thereof  as  afoi 
said,  the  proceedings  thereon  shall  conform  to  the  provisions 
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iixty-one  hundred  and  thirty-one,  so  far  as  they  relate  to 
it  law.  (Code  1887,  §  2733.) 

section  and  section  6131  having  dispensed  with  the  necessity 
to  plead  before  entry  of  a  default  judgment  In  ejectment  where 

been  no  appearance,  the  fact  that  no  such  rule  was  served,  as 
Dy  a  court  order,  was  not  ground  for  vacation  of  a  default  ]udg- 
5  after  the  term  at  which  it  was  rendered.     King  v.  Davis,  137 

11  Va.  Law  Reg.  178. 

163.  Of  the  defense ;  what  may  be  given  in  evidence  on  plea 

uilty. — The  defendant  may  demur  to  the  declaration,  as  in 
actions,  or  plead  thereto,  or  do  both;  but  he  shall  plead 
>ral  issue  only,  which  shall  be,  that  the  defendant  is  not 
'  unlawfully  withholding  the  premises  claimed  by  the  plain- 
le  declaration.  Upon  such  plea  the  defendant  may  give  the 
itter  in  evidence,  and  the  same  proceedings  shall  be  had, 
a  plea  of  not  guilty  In  the  present  action  of  ejectment,  ex- 
herein  otherwise  provided;  and  he  may  also  give  in  evi- 
ny  matter  which,  if  pleaded  in  the  former  writ  of  right, 
ar  the  action  of  the  plaintiff.     (Code  1887,  §  2734.) 

provision  that  a  defendant  shall  plead  the  general  Issue  In  all 
ers  to  pleas  in  bar  of  the  action,  and  does  not  preclude  a  plea 
lent;  but  defendant  may  waive  his  plea  in  abatement,  and  plead 

the  action.    James  River  &  Kanawha  Co.  v.  Robinson,  16  Qrat. 

iper  called  a  disclaimer,  but  actually  in  the  nature  of  a  special 
uld  be  rejected  under  this  section.     Reynolds  v.  Cook,   83  Va. 

E.  710. 
lemurrer  to  evidence  of  defendant,  where  he  relies  on  the  deed, 
r  be  inferred  from  the  evidence  that  the  taxes  for  which  land 
have  been  paid  judgment  should  be  for  the  plalntlO.     Brown  v. 
f,  100  Va.  124,  40  S.  E.  617. 

well  settled  that  equitable  estoppel  as  defense  to  ejectment  Is  not 
)le  in  this  State.     Haney  v.  Breeden,  100  Va.  781.  42  S.  B.  916.  ' 

section  was  intended  to  simplify  the  proceedings  and  should  be 
i  as  applying  to  those  pleas  in  bar  only  which  go  to  the  marltb 
ise  and  not  to  pleas  setting  up  legal  estoppels,  as  a  plea  of  res 

Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  206  Fed.  212. 
notes  upon  defense  to  ejectment,  see  annotation  to  Richmond  v. 
>  Va.  Law  Reg.  278. 

W.  Va.  decisions  on  similar  statute  see  Juatls'  Annotations,  chap- 
ection  13. 

)464.    What  proof  by  plaintiff  is   sufScient. — The   consent 

retofore  used,  is  abolished.    The  plaintiff  need  not  prove  an 

;ntry  on,  or  possession  of,  the  premises  demanded,  or  re- 

any  profits  thereof,  nor  any  lease,  entry,  or  ouster,  except 
nafter  provided.    But  it  shall  be  suflBcient  for  him  to  show 

to  the  possession  of  the  premises,  at  the  time  of  the  com- 
ent  of  the  suit.     (Code  1887,  §  2735.) 

owed  in  Nelson  v.  Triplett,  SI  Va.  236. 

early  dPCislons  before  the  passage   of  the  statute,  see  Butts  v. 

Rand.   25.5;   Howling  v.  Petersburg.  3  Rand.  563;   Moody  v.  Mc- 
.!urif.  374;  Taylor's  Devisees  v.  Buriiside,  1  Grat.  165,  211. 
:d  in  Virginia  Coal  &  Iron  Co.  v.  Keystone  Coal  &  Iron  Co.,  101 

45  S.  ii    291. 

W  Va  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ection  14. 
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nAfiB    Evidence  in  actions  of  ejectment  and  unlawfnl  ent 

^'taiaar  involving  the  location  of  reservations  within  the  exteri 

hoanduiee  of  grants  or  other  conveyances. — On  the  trial  of  any  a 

.      ^f  ejectment,  or  unlawful  entry  or  detainer,  where  it  appea 

from  the  evidence  that  the  land  in  dispute,  or  any  portion  thereof, 

embraced  within  the  exterior  boundaries  of  a  grant  or  other  co 

veyanee  under  which  the  plaintiff  claims  his  title,  which  grant 

other  conveyance  reserves  one  or  more  parcels  of  land  within  sa 

boundaries  from  the  operation  thereof,  but  without  sufficient  d 

scription  of  said  reserved  land  on  the  face  thereof,  or  by  referen 

on  the  face  thereof  to  other  grants  or  conveyances  of  public  recor 

containing  such  sufficient  description,  by  courses  and  distance 

natural  boundaries  or  land  marks,  or  otherwise  of  such  reserv( 

land,  as  will  enable  the  same  to  be  readily  and  accurately  locat 

by  a  competent  surveyor,  the  plaintiff  shall  be  entitled  to  recov 

so  much  of  said  land  within  said  exterior  lines,  as  does  not  appe 

by  a  preponderance  of  the  evidence  to  be  within  the  limits  of  ai 

such  reservation,  and  as  he  would  otherwise  be  entitled  to  recov 

if  such  grant  or  other  conveyance  had  contained  no  such  reserv 

tion ;    but   this   section   shall   not   apply   where   it   shall    appe 

from  the  evidence  that  the  defendant  is  in  possession  of  such  i 

served  land  under  claim  of  title  thereto.     (1902-3-4,  p.  898.) 

Duly  authenticated  copies  of  grants  ot  land  from  the  Commonweali 
which  do  not  i^how  that  the  original  patents  were  sealed  with  the  less 
seal  of  the  Commonwealth  may  be  received  !n  evidence.  Howdasheli 
Krenuing.  103  Va.  30,  48  S.  E.  491. 

In  a  case  to  which  it  applies  the  practical  effect  of  this  section  is 
cast  upon  a  defendant  the  burden  of  proving  that  the  land  in  controvei 
lies  within  the  limits  of  the  reservation.  Sutherland  v.  Gent,  116  Va.  71 
82  S.  E.  713. 

See  note  on  "Evidence"  under  section  6464. 

Sec.  5466.  When  action  by  co-tenants,  etc.,  against  co-tenam 
what  plaintiff  to  prove. — If  the  action  be  by  one  or  more  tennn 
in  common,  joint  tenants,  or  coparceners,  against  their  co-tenan 
the  plaintiff  shall  be  bound  to  prove  actual  ouster  or  some  other  a 
amounting  to  total  denial  of  the  plaintiff's  right  as  co-tenant.  (Co 
1887,  §  2736.) 

The  possession  of  one  co-tenant  is  presumed  to  be  the  possession 
all,  yet  If  the  defendants  prove  actual  ouster  of  the  others,  or  other  ai 
which  amount  to  a  notorious  denial  of  the  others'  rights,  and  such  pi 
session  continues  for  the  statutory  period  of  adverse  possession,  a  plea 
the  statute  of  limitations  will  be  good.  Stonestreet  v.  Doyle,  76  Va.  3{ 
40  Am.  Rep.  731. 

A  plaintiff  in  an  action  of  ejectment  cannot  recover  the  share  of  1 
co-tenant  or  coparcener.     Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  34.'>. 

The  possession  of  one  tenant  in  common,  though  exclusive,  does  i 
amount  to  a  disseisin  of  the  co-tenant,  nor  does  the  receipt  of  profits  a 
the  payment  of  taxes  amount  to  an  ouster  of  such  co-tenant.  Saunders 
Terry,  116  Va.   495,   82  S.  E.  68. 

For  early  cases  before  passage  of  statute,  see  Doe  v.  Hill,  10  Lei 
467;  Purcell  v.  Wilson,  4  Grat.  16. 

Discussed,  5  Va.  I^aw  J.  73. 
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.  Va.  decisions  on  similar  statute  see  Justls'  Annotationa,  chap- 
ion  15. 

7.  Verdict,  when  action  against  several  defendants. — If 

be  against  several  defendants,  and  a  joint  possession  of  all 
,  and  the  plaintiff  be  entitled  to  a  verdict,  it  shall  be 
1,  whether  thev  pleaded  separately  or  jointly.     (Code 

37.) 

irks'  Pleading  and  Practice,  p.  207. 

.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ion  If. 

8.  When  there  may  be  several  judgments  against  defend- 

he  action  be  against  several  defendants,  and  it  appear  on 

;hat  any  of  them  occupy  distinct  parcels  in  severalty  or 

d  that  other  defendants  possess  other  parcels  in  severalty 

the  plaintiff  may  recover  several  judgments  against  them, 

reels  so  held  by  one  or  more  of  the  defendants,  separately 

rs.     (Code  1887,  §  2738.) 

action  against  two,  holding  different  parts  of  land,  the  judg- 

le  separate  against  each  for  the  land  In  his  possession,  and  Joint 

ts.     Elys  V.  Wynne.  22  Oral.  224. 

irly  cases  before  passage  of  the  statute,  see  Camden  v.  HaskiU, 

2;'stuart's  Heirs  v.  Coalter.  4  Rand.  74,  15  Am.  Dec.  731. 

.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 

;ion  17. 

)9.    Recovery  of  part  of  premises  claimed. — The  plaintiff 

ver  any  specific  or  any  undivided  part  or  share  of  the 

though  it  be  less  than  he  claimed  in  the  declaration.  (Code 

739.) 

>  a  plaintiff  claims  the  entire  premises  in  a  declaration  and  the 

s  that  he  Is  only  entitled  to  an  undivided  interest  therein,  a  ver- 

ch  undivided  interest  is  proper.     Grizzle  v.  Davis,  119  Va.  567, 

"0. 

ved  in  Callls  v.  Kemp.  11  Grat.  78. 

'.  A'a.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 

tlon  18. 

3tes  to  section  5474. 

JO.    When  possession  of  part  not  possession  of  whole. — In 

ersy  affecting  real  estate,  possession  of  part  shall  not  be 
as  posscs.sion  of  the  whole,  when  an  actual  adverse  pos- 

in  be  proved.  (Code  1887,  §  2740.) 

statute  was  not  passed  merely  for  the  protection  of  squatters, 

have  been  intended  to  have  embraced  a  case  of  the  rightful 
of  the  rightful  owner  beyond  and  after  the  adverse  claimant 
limits  of  the  part  in  controversy.     Taylor's  Devisees  v.  Bum- 

Irat.    165    (see    note   thereto   on   Adverse   Possession,   Va.   Rep. 

tull  V.  Rich  Patch  Iron  Co.,  92  Va.  253,  23  S.  B.  293. 

e  there  are  two  patents,  and  one  overlaps  the  other,  possession 

id  under  the  junior  patent  outside  of  the  interlock  does  not 
such  a  possession  of  the  land  of  the  oldBr  patentee  as  will  give 

3  possession  in  junior  patentee.  Koiner  v.  Rankin's  Heirs,  11 
Pee,  also,  Overton's  Heirs  v.  Dowisson,   1   Grat.   211,  42  Am. 

vho  lives  in  a  dwelling  house  on  enclosed  tract  of  land,  and  has 
outbuildings,  fruit  trees  and  garden  thereon,  cultivates  a  part 
nd  grazes  the  whole,  and  whose  dominion  over  the  land  is  no- 
d  is  resognized  and  respected  by  all  the  country-side,  has  adverse 
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possession  ot  the  whole  tract.  Roller  v.  Armentrout,  118  Va.  173,  86  S.  E. 
906. 

Where  a  senior  patentee  settles  upon  any  portion  of  his  lands,  claim- 
ing title  to  the  whole,  whether  inside  or  outside  of  a;n  interlock,  before 
the  junior  patentee  has  settled  upon  any  portion  of  the  interlock,  the 
senior  patentee  is  in  possession  to  the  extent  of  his  grant,  iind  the  subse- 
quent entry  of  the  junior  patentee  upon  the  interlock  ousts  the  senior 
patentee  only  to  the  extent  of  the  land  actually  in  the  occupancy  of  the 
junior  patentee  by  residence,  improvement,  cultivation  or  other  open, 
notorious  and  habitual  acts  of  ownership.  Fry  v.  Stowers.  98  Va.  417,  36 
S.  E.  482.  See  discussions,  3  Va.  Law  Reg.  763,  843;  4  Va.  Law  Reg.  1, 
8,  127,  138,  557;  5  Va.  Law  Reg.  810;  6  Va.  Law  Reg.  1;  Breeden  v. 
Haney,  95  Va.  622,  29  S.  E.  328. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ter 90,  section  19. 

Sec.  5471.  When  vendee,  etc.,  entitled  to  conveyance  of  legal  title, 
vendor  cannot  recover. — A  vendor,  or  any  claiming  under  liim,  shall 
not,  at  law  any  more  than  in  equity,  recover  against  a  vendee,  or 
those  claiming  under  him,  lands  sold  by  such  vendor  to  such  ven- 
dee, when  there  is  a  writing,  stating  the  purchase  and  the  terms 
thereof,  signed  by  the  vendor  or  his  agent,  and  there  has  been  sneh 
payment  or  performance  of  what  was  contracted  to  be  paid  or  per- 
formed on  the  part  of  the  vendee,  as  would  in  equity  entitle  him, 
or  those  claiming  under  him,  to  a  conveyance  of  the  legal  title  of 
such  land  from  the  vendor,  or  those  claiming  under  him,  without 
condition.     (Code  1887,  §  2741.) 

Scope  of  section. — The  equitable  defence  under  this  statute  is  limited 
to  mortgages  and  deeds  of  trust  where  the  mortgage  money  has  been  fully 
paid,  or  the  trust  completely  performed,  or  to  sales  where  the  vendee  has 
paid  all  the  purchase  money  and  performed  everything  incumbent  on  him, 
so  as  to  entitle  him  to  a  specific  execution  ot  the  contract  in  equity,  and  a 
conveyance  of  the  legal  title  without  any  condition  proper  In  equity  to  be 
Imposed  upon  him.  It  must  be  a  sale,  and  not  the  partnership  in  the  ac- 
quisition of  the  land,  and  the  terms  of  the  contract  must  be  plain.  Davis 
V.  Teays,  3  Grat.  283. 

The  statute  was  dictated,  not  by  a  general,  but  a  restrictive,  policy, 
and  its  scope  will  not  be  enlarged.  Jennings  v.  Gravely,  92  Va.  377,  23 
S.  E.  763. 

This  section  applies  to  unlawful  detainer  as  well  as  ejectment.  Locke 
V.  Frasher's  Adm'r,  79  Va.  409;  Dobson  v.  Culpepper,  23  Grat.  352. 

Equitable  estoppel  cannot  he  set  up  as  a  defense  to  an  action 
of  ejectment.  Casselman  v.  Bialas,  112  Va.  57,  70  S.  E.  479.  It  will  be 
remembered,  however,  that  by  section  5473,  the  defendant's  resort  to 
equity,  is  not  affected  by  this  section. 

A  mere  parol  disclaimer — a  mere  parol  equitable  estoppel  in  pais — 
Is  not  such  a  defence  as  can  be  taken  advantage  of  under  this  section. 
Suttle  V.  Richmond,  F.  &  P.  R.  Co.,  76  Va.  284;  Fry  v.  Stowers,  98  Va. 
417,  36  S.  E.  482.  But  a  solemn  admission  in  regard  to  a  disputed  ques- 
tion of  boundary,  or  location  of  disputed  corner,  is  entitled  to  same  weight 
in  ejectment  as  would  be  given  to  it  by  a  jury  in  another  case.  Fry  v. 
Stowers,  98  Va.  417,  36  S.  E.  482. 

In  a  case  where  the  defendant  sought  to  set  up  as  an  equitable  de- 
fence the  sale  ot  land  sued  for  under  a  decree  of  court,  and  such  land  had 
been  fully  paid  for  under  such  sale,  but  no  deed  had  been  made  to  the 
defendants,  it  was  held  that  this  was  not  a  defence,  within  the  meaning  of 
this  section.     Jennings  v.  Gravely,  92  Va.  377.  23  S.  E.  763. 

Although  defendant  in  ejectment  may  be  clothed  with  perfect 
equitable  title,  it  is  no  defence,  as  against  a  plaintiff  holding  legal  title 
with  immediate  right  of  possession,  unless  defendant  can  bring  himself 
within  the  terms  of  this  section  requiring  him  to  vouch  a  contract  in 
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ating  the  purchase  and  terms  thereof,  and  signed  by  vendor  of 

Jennings  v.  Gravely,  92  Va.  377,  23  S.  E3.  763. 
nee,  Production  of  writing. — The  written  contract  itself  must 
3d  to  a  Jury,  and  parol  evidence  of  its  contents  Is  inadmisBlble, 
may  have  been  lost  or  destroyed.  Davis  v.  Teays,  3  Orat.  283. 
section  does  not  admit  of  the  construction  that  the  writing  must 
sases  produced.  It  may  be  proved  by  the  beat  evidence  avail- 
ichfield  Coal  Corp.,  223  Fed.  743,  1  Va.  L.  R.  N.  S.  632.  The 
vis  v.  Teays,  3  Grat.  283  distinguished. 

rol  sale  offered  in  evidence  in  order  to  connect  the  defendant    • 
mmon  source  of  title  is  inadmissible.     Hurley  v.  Charles,  110 

S.  E.  468. 

is  proper  plaintiff. — In  a  case  of  sale  of  land  without  a  convey- 
re  the  vendee  fails  to  perform  his  part  of  the  contract,  and  the 
en  conveys  to  a  third  person,  such  third  person  is  the  proper 
ng  ejectment,  and  the  first  vendee  has  no  equitable  defence  under 
n,  because  he  is  not  entitled  to  a  conveyance.  Dobson  v.  Cul- 
Grat.  352. 

.V.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ction  20. 

but  not  construed  in  Thompson  v.  Camper,  106  Va.  316,  55 

Jurks'  Pleading  and  Practice,  pp.  189,  202. 

172.  When  mortgagee  or  trustee  not  to  recover. — The  pay- 
the  whole  sum,  or  the  performance  of  the  whole  duty,  or 
mplishment  of  the  whole  purpose,  which  any  mortgage  or 
:rust  may  have  been  made  to  secure  or  effect,  shall  prevent 
tee,  or  his  heirs,  from  recovering  at  law,  by  virtue  of  such 
e  or  deed  of  trust,  property  thereby  conveyed,  wherever 
ndant  would  in  equity  be  entitled  to  a  decree,  re-vesting 
:  title  in  him.  without  condition.  (Code  1887,  §  2742.) 
re  a  deed  of  trust  on  a  wife's  land  has  been  satisfied  and  a  re- 
reconveyance  is  made  to  the  husband,  the  wife  may  maintain 
.  in  her  own  name.  Under  this  section  the  trustee  could  not 
ejectment  in  such  case,  and  the  husband  who  is  cognizant  of  the 
ids  on  no  higher  ground.  Lynchburg  Cotton  Mills  v.  Rives,  112 
70  S.  E.  542. 

section  is  not  only  for  the  benefit  of  the  owner  of  the  equity  of 
jn.  but  of  his  grantee.     Hale  v.  Home,  21  Grat.  122. 
early  cases  before   the  passage  of  the  statute,  see  Vaulknor's 
brockenbrough,  4  Rind.  245;  Davis  v.  Teays,  3  Grat.  282. 
J  but   not  construed   in  Thompson  v.   Camper,   106   Va.   315,   55 

Burk="  Ploiiains  and  Priictice,  pp.   180,  20?. 

W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 

<,:tior    21. 

473,  Notice  to  be  given  of  such  defenses ;  right  of  defendant 
t  to  equity  not  affected. — A  defendant  shall  not  be  allowed 
himself  of  the  two  preceding  sections,  unless  notice  in  writ- 
iich  defense  shall  have  been  given  ten  days  before  the  trial. 
r  he  shall  or  shall  not  make  or  attempt  such  defense,  he 
it  be  precluded  from  resorting  to  equity  for  any  relief  to 
e  would  have  been  entitled  if  the  said  sections  had  not  been 
,    (Code  1887,  §  2743.) 

ant  at  will  entitled  to  notice.  Jones  v.  Temple,  87  Va.  210,  12 
I. 

id  but  not  construed  in  Burnette  v.  Young,  107  Va.  184,  57  S.  B. 
inines  v.  Gravely,  92  Va.  377,  28  S.  B.  768. 
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.j^  BurHf  J^isiona  on  similar  statute  see  Justis'  Annotations,  ( 
For  ^^'-  ^'"•)2 

ter  »»•  ^^^°Wben  jvcrj  finds  for  plaintiff  or,  etc.,  how  verdict  t 

^''**     .    „  be  ot  opinion  for  the  plaintiffs,  or  any  of  them, 

—".  t^gjigii  be  for  the  plaintiffs,  or  such  of  them  as  appea 

^^'^  'j^gbt  to  the  possession  of  the  premises,  or  any  part  thei 

\  against  such  of  the  defendants  as  were  in  possession  therec 

laimed  title  thereto  at  the  commencement  of  the  action.     (( 

1887,  §  2744.) 

Verdict  for  less  than  claimed. — ^Where  the  verdict  in  ejectme 
only  toT  a  part  of  the  land  sued  for  the  boundaries  of  the  pan  recoi 
sliould  be  designated.  The  verdict  must  be  certain  In  Itself  or  refi 
some  certain  standard  by  which  to  ascertain  the  land  found,  othei 
it  will  be  too  uncertain  to  render  judgment  thereon.  Steelman  v.  Lafl 
il2  Va.  494,  71  S.  B.  524. 

Where  the  verdict  is  foV  plaintiff,  and  Is  for  part  only  of  land  clai 
the  boundaries  of  part  recovered  should  be  designated,  otherwise  it 
be  too  uncertain  to  sustain  a  judgment.  Slocum  v.  Compton,  93  Va. 
25  S.  E.  3. 

As  to  verdict  for  the  recovery  of  part  of  the  premises  claimed 
section  5469  and  notes. 

For  more  than  claimed. — If  verdict  for  plaintiff  finds  more  land 
be  is  entitled  to  recover,  the  court  should  put  him  on  terms  to  releas 
cess  or  award  new  trial.  Fry  v.  Stowers,  98  Va.  417,  36  S.  E.  482.  ( 
pare  Shlflet  v.  Dowell,  90  Va.  745,  19  S.  E.  848. 

Undivided  interest Where  less  land  Is  recovered  than  is  demai 

the  boundaries  ot  the  land  recovered  should  be  designated.  Yet,  if  ai 
divided  interest  is  recovered,  it  is  impossible  to  set  out  the  bounds 
but,  the  interest  being  certain,  that  is  sufficient.  Callis  v.  Kemp,  11  < 
78. 

Kigbt  to  quarry. — Where  the  declaration  charged  that  the  deten 
unlawfully  withheld  the  posseesion  of  a  whole  limestone  tract,  and 
evidence  showed  that  the  defendant  claimed  no  other  right  than  to  qu 
and  to  remove  limestone  from  the  land,  a  verdict  of  not  guilty  is  cent 
to  the  evidence.  It  should  have  been  for  the  plaintiff,  except  as  to 
right  to  quarry  and  remove  limestone.  Reynolds  v.  Cook,  83  Va. 
3  S.  E.  710,  5  Am.  St.  Rep.  317. 

Generally. — Where,  in  action  of  ejectment,  evidence  Is  conflictin 
to  boundary  lines,  verdict  of  jury  fixing  lines  will  not  be  disturbed  ui 
valid  objection  is  shown  thereto.  Fry  v.  Stowers,  98  Va.  417,  36  I 
482. 

A  verdict  which  describes  land  "as  the  remaining  one-third  ot 
lands  hereinbefore  excepted,  and  claimed  by  said  defendants,"  sufficic 
showfi  that  defendants  claimed  title  thereto  to  support  a  verdict  under 
section.    Collins  v.  Klloy,  104  U.  S.  322,  26  L.  Ed.  752. 

For  discussion  of  the  subject  as  to  whether  trustee  in  a  satisfied 
of  trust  should  be  made  a  party  to  proceedings  involving  the  land 
veyed  in  such  deed,  see  Jones  v.  Tatum,  19  Orat.  720.     See,  also.  S 
V.  Richmond,  F.  &  P.  R.  Co.,  76  Va.  284,  cited  under  a  preceding  s?ci 
As  to  what  part  of  verdict  may  be  disregarded  as  surplusage. 
Garrard  v.  Henry,  6  Rand.  110. 

See  Burks'  Pleading  and  Practice,  p.  208. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  c 
ter  90,  section  23. 

See  Gregory's  Forms  No.  297. 

Sec.  6475.    How,  when  any  pUdntiff  has  no  right. — ^Where 
plaintiff  appears  to  have  no  such  right,  the  verdict  as  to  s 
plaintiff  shall  be  for  the  defendants.     (Code  1887,  §  2745.) 

For  W.    Va.   decisions   on  similar  statute,   see  Justis'   Annotati 
chapter  90,  section  24. 
(2886) 
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176.    How  verdict  to  specify  premises  recovered. — When 

of  the  plaintiff  is  proved  to  all  the  premises  claimed,  the 
lall  be  for  the  premises  generally  as  specified  in  the  declara- 
if  it  be  proved  to  only  a  part  or  share  of  the  premises,  the 
liall  specify  such  part  particularly  as  the  same  is  proved, 

the  same  certainty  of  description  as  is  required  in  the 
)n.     (Code  1887,  §  2746.) 
section  is  mandatory,  and  it  Is  reversible  error  for  a  trial  court 

judgment  on  a  verdict  tliat  falls  to  comply  with  its  requlre- 
rrizzle  v.  Davis,  119  Va.  567,  89  S.  E.  870. 

e  verdict  is  for  all  land  claimed  the  court  has  no  power  to  set 
verdict  unless  plaintiff  will  accept  verdict  for  part  of  iaijd  only. 

Dowell,   90    Va.    745,    19   S.   B.    848.     Disapproved   In   Fry   v. 
18  Va.  417,  36  S.  E.  482. 
larly  cases  on  the  .subject  before  the  passage  of  the  statute,  see 

V.  Oneal.  1  Call  24  6;  Clay  v.  White,  1  Munf.  162;  Gregory  v. 
i  Munf.  25;  Norvell  v.  Caram.  2  Rand.  68;  Callls  v.  Kemp,  11 
Messick  v.  Thomas,  84  Va.  891,  6  S.  E.  482. 

but  not  construed,  Douglas  Land  Co.  v.  Thayer,  113  Va.  239. 
215. 

lotes  to  section   5474. 

VV.   Va.   decisions  on  similar  statute,   see  Justia    Annotations, 
0,  section  25. 
Jregory's  Forms  No.   297. 

77.  How,  an  undivided  interest  or  share. — If  the  verdict 

1  undivided  share  or  interest  in  the  premises  claimed,  it 
eify  the  same,  and  if  for  an  undivided  share  or  interest 
of  the  premises,  it  shall  specify  such  share  or  interest,  and 
5ueh  part  as  before  required.  (Code  1887,  §  2747.) 
loint  tenant  cannof  recover  in  an  action  of  ejectment  in  his  own 
ole  plaintiiT  of  himself  and  his  co-tenants.  He  can  only  recover 
hich  he  has  the  title,  and  if  this  be  an  undivided  interest  he 
e  what  his  proportion  is.  or  else  there  must  be  a  judgment  for 
.     Marshall  v.  Palmer,   91  Va.  344.   21  S.  E.  672,  50  Am.  St. 

lotes  to  section  5474. 

W.  Va.  decisions   on  similar  statute,  see  Justis'  Annotations, 

0,   section  26. 

Jregory's  Forms  No.   297. 

78.  How,  estate  of  plaintiff. — The  verdict  shall  also  speci- 
tate  found  in  the  plaintiff,  whether  it  be  in  fee  or  for  life, 
ir  whose  life,  or  whether  it  be  a  term  of  years,  and  specify- 
uration  of  such  term.     (Code  1887,  §  2748.) 

:tion  of  ejectment  does  not  lie  to  recover  the  mere  use  ct  un- 

lands  for  an  uncertain  and  indefinite  period.     King  v.  Norfolk 

Co.,  99  Va.  625,  39  S.  E.  701.     See  note  criticising  the  same. 

!  Reg.  408. 

W.   Va.   decisions   on  similar  statute,  see  Justis'   Annotation* 

),  section  27. 

Jregory's  Forms  No.   297. 

179.  Where  right  of  plaintiff  expires  before  trial,  what 
;  entered. — If  the  right  or  title  of  a  plaintiff  in  ejectment 
ter  the  commencement  of  the  suit,  but  before  trial,  the  ver- 
l  he  according  to  the  fact,  and  judgment  shall  be  entered 
images  sustained  from  the  withholding  of  the  premises  by 
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las  to 


the  premises  claimed,  the  judgment 
thereot  without  day.    (Code  1887,  §  2 


/*;i'X':^^"C/r.'  Va.  487. 

see  Bol""/  ^'^ec'^ions  on  simtlar  statute,   iee  Jostia'    Annote 

For  f-JJioD  2«- 

ci"P""'^Q    Sow  judgment  for  plaintiff  entered;  when  suit 

Sec-  ^  gj.  court  may  assign  it. — The  judgment  for  the  pla 

recover        ^^  recover  the  possession  of  the  premises,  accordu 

gliall  be^^^^  ^^  ^^^  j^j.^^^  jj  there  be  a  verdict,  or  if  the  judgmei 

^^Vfflu't)  <""  ""  demurrer,  according  to  the  description  there 

^^  declaration.    If  the  action  be  brought  to  recover  dower,  v 

u  ^  not  been  assigned  before  the  commencement  of  such  action 

urt  in  which  the  judgment  is  rendered  may  have  dower  assi 

.     commissioners  appointed  for  that  purpose.     (Code  1887,  §  2' 

Under  section  6333,  allowing  error  In  Judgment  or  decree,  et^ 

be  corrected  in  same  court,  etc.,  an  amendment  to  a  judgment  foi 

njaintiffs  in  ejectment,  so  as  to  conform  with  the  requirements  of 

section  and  chapter,   is  not  erroneouB.     Alvey  v.   Cahoon,    86   Va. 

9  S.  E.  994. 

As  to  what  variance  was  permitted  between  the  verdict  and  the  , 
ment  before  the  passage  of  the  statute,  see  Camden  v.  Hasklll,  3  F 
462. 

As  to  recovery  of  dower  and  damages,  see  section  5126. 
See  notes  to  section  6333;  also  to  section  5481. 
For  W.   Va.   decisions   on  similar  statute,   see  Justis'   Annotat 
chapter  90,  section  29. 

See  Gregory's  Forms  No.  306. 

Sec.  5481.    How  claim  of  plaintiff  for  profits  and  damages  asse 

— If  the  plaintiff  file  with  his  declaration  a  statement  of  the  pi 
and  other  damages  which  he  means  to  demand,  and  the  jury 
in  his  favor,  they  shall,  at  the  same  time,  unless  the  court  o\ 
wise  order,  assess  the  damages  for  mesne  profits  of  the  land 
any  period  not  exceeding  five  years  previously  to  the  comme 
ment  of  the  suit  until  the  verdict,  and  also  the  damages  for 
destruction  or  waste  of  the  buildings  or  other  property  du 
the  same  time  for  which  the  defendant  is  chargeable.  (Code  ] 
§  2751.) 

Where  damages   claimed — Claim   for  improTements.— It   there 

claim  by  the  plaintiff  for  mesne  profits  and  damages  for  waste,  and  b] 
defendant  for  improvements  under  section  5483,  both  claims  mus 
passed  upon  by  the  same  Jury.  Where  statements  are  filed  with 
declaration  and  plea,  the  jury  sworn  to  try  the  issue  in  ejectment 
make  all  inquiries  required  at  the  same  time  they  try  the  issue,  o 
the  court  should  so  order,  be  made  by  the  same  Jury  after  the  vei 
on  the  title  is  recorded  (under  section  5486),  or  by  a  new  Jury  t 
impaneled.  If  defendant  claims  for  Improvements  on  the  land, 
plaintiff  may  at  any  time  before  a  Judgment  is  rendered,  on  the  aa 
ment  of  the  value  of  the  improvements,  though  after  the  jury  w 
tried  the  issue  or  passed  upon  the  defendant's  claim  for  improrem 
has  been  discharged,  require  that  the  value  of  his  estate  in  the  prem 
without  Improvements,  shall  also  be  ascertained,  and  this  inquiry  I 
be  made  by  another  jury.  The  value  of  the  plaintiff's  estate  In 
premises,  without  improvements,  is  to  be  ascertained  as  at  the  time  t 
the  assessment  of  the  value  of  the  improvements  was  made.  Oood 
T.  Myers,  16  Qrat.  386. 
(2388) 
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images  claimed' — Writ  of  inquiry.— Where  no  statement  of' 
I  ejectment  was  filed,  sc  as  to  require  an  inquiry  either  by  tbe 
iry,  the  court  was  authorized,  at  the  term  following  the  office 
after  default,  or  at  any  subsequent  term,  to  enter  judgment 
ICE  recover  possession  of  the  land  sued  for  and  make  such 
ment  final,  without  setting  the  cause  for  inquiry  at  ,the  next 
ig  V.  Davis,  137  Fed.  198,  11  Va.  Iaw  Reg.  178,  and  note. 
this  section  authorizes  the  filing  of  a  statement  of  damages  in 
after  the  filing  of  the  declaration,  but  before  defendant's  ap- 
ind  before  trial,  it  was  proper  for  the  clerk,  in  entering  con- 
if  the  common  order  on  default,  to  award  a  writ  of  inquiry. 
statement  of  damages  had  been  filed.  Id. 
)tes  to  section  6482. 

ally. — If  a  declaration  in  ejectment  in  a  Federal  court  did  not 
value  of  the  land,  and  no  statement  of  damages  accompanied 
ation,  an  allegation  that  defendant  withheld  possession  to 
lamage  in  the  sum  of  $5,000  Is  demurrable  for  failure  to  show 
ind  is  of  greater  value  than  $2,000,  so  as  to  confer  Federal 
I.     Elk  Garden  Co.  v.  Thayer  (Circuit  Court  W.  D.  Va.),  179 

the  recovery  of  profits  under  writ  of  right  before  the  passage 

pter,  see  Purcell  v.  Wilson,  4  Orat.  16. 

enn  v.  Hatcher,  81  Va.  31,  69  Am.  Rep.   646,  cited  in  notes 

5457. 

7.   Va.   decisions  on  similar  statute,   see  Justls'   Annotations, 

,  section  30. 

regory's  Forms  No.   306. 

\2.    When  court  to  assess  thei  daja&gui. — If  there  be  no 

ict  tried  in  the  cause,  and  judgment  is  to  be  rendered  for 

iff  on  demurrer,  default  or  otherwise,  the  said  damages 

issessed  by  the  court,  unless  either  party  shall  move  to 

1  assessed  by  a  jury,  or  the  court  shall  think  proper  to 

I  so  assessed,  in  which  eases  a  jury  shall  be  impaneled  to 

m.     (Code  1887,  §  2752.) 

tee  judgment  in  an  action  of  ejectment  does  not  become  final 
e  intervention  of  the  court  or  Jury.  Defendant  may  appear 
■m  of  court,  and  move  to  set  aside  the  judgment  and  allow 
ad  therein.  Smithson  v.  Briggs,  33  Orat.  180.  There  ou«ht 
ich  case  be  an  order  for  an  inquiry  of  damages.  James  River 
a,  Co.  V.  Liee,  16  Grat.  424,  and  note  thereto,  Va.  Rep.  Anno, 
itement  of  damages  having  been  filed  in  ejectment  proceed- 
jason  for  Inquiry  of  damages  either  by  the  court  or  a  Jury 
ng  V.  Davis,  137  Fed.  198,  11  Va.  Law  Reg.  196. 
)tes  to  section  5481. 

7.   Va.   decisions   on  similar  statute,   see  JustU'  Annotations. 
,  section  31. 
regory's  Forms  No.  306. 

3.    Defendant  to  give  notice  of  claim  for  improTements. 

lefendant  intends  to  claim  allowance  for  improvements, 

1  the  premises  by  himself  or  those  under  whom  he  claims, 

le  with  his  plea,  or  at  a  subsequent  time  before  the  trial 

od  cause  allowed  by  the  court),  a  statement  of  his  claim 

in  case  judgment  be  rendered  for  the  plaintiff.    (Code 

53.) 

I  a  house  on  a  lot  conveyed  in  trust  is  burned  down,  and  the 
the  deed  employed  workmen  to  build  another  house  upon  an 
to  give  them  a  Hen  upon  the  lot  and  house  for  the  cost  of 
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workmen  were  not  informed  as  to  the  flrst  lien 

building,  and  '^^^ompleted   their   worlc,   though   the   deed   Of   trust 

tliey  i">d  "^'^.^g  ^jjole  property  was  declared  to  be  subject  to  the 

duly  '■"^"fhjg  sect/on  was  held  not  to  apply  to  the  claim  of  the  mech 

Ijeii,  aiM  i^  ^^  i^jjg  improvements.     This  section   is   confined   to 

^"'^  ■iJcnt  or  cases  In  which  a  decree  or  judgment  Is  rendered  ag 

"'' ^■'HAfpndant  for  the  land.     Graeme  v.  CuUen,  23   Orat.   266;   W 

•     a,"^'    y   Krebbs   33  Grat.  693;   Hurn  v.  Keller.  79  Va.   415;    Bfflng 

Hall'  si  Va.  94',  107. 

See  notes  to  section  5481. 
See  Burks'  Pleading  and  Practice,  p.  204. 

For  W.   Va.   decisions   on  similar  statute,  see  Justls'   Annotai 
chapter  90,  section  3  2. 

See  Gregory's  Forms  No.  306. 

Sec.  6484.     How  allowed. — In  such   case,  the  damages  ol 

plaintiff,  and  the  allowance  to  the  defendant  for  improvem 
shall    be  estimated,    and  the  balance  ascertained,    and    judg 
therefor   rendered,    as    prescribed   in   j(;hapter   two   hundred 
twenty-five.     (Code  1887,  §  2754.) 

Sec.  5485.  Postponement  of  assessment  and  aUowaace. — Oi 
motion  of  either  party,  the  court  may  order  the  assessment  of 
damages  and  allowance  to  be  postponed  until  after  the  verdh 
the  title  is  recorded.     (Code  1887,  §  2755.) 

Sec.  5486.  Judgment  to  be  conclusive. — Any  such  jadgmei 
an  action  of  ejectment  instituted  after  the  first  day  of  July, 
teen  hundred  and  fifty,  shall  be  conclusive  as  to  the  title  or  rig 
possession  established  in  such  action,  upon  the  party  against  v 
it  is  rendered,  and  against  all  persons  claiming  from,  throug 
under  such  party,  by  title  accruing  after  the  commencemei 
such  action,  except  as  hereinafter  mentioned.'  (Code  1887,  §  2 

Where  a  tenant  and  not  a  landlord,  was  sued  In  ejectment  to  re 
land  of  which  the  tenant  was  in  possession,  and  before  execution 
tenant  removed  and  the  landlord  entered,  either  personally  or  by  an 
tenant,  neither  the  landlord  nor  such  subsequent  tenant  could  be 
sidered  as  claiming  through  or  under  the  former  tenant  who  v 
party  to  the  suit,  and  the  landlord  was  therefore  not  bound  by  the 
ment  as  an  estoppel.  King  v.  Davis,  137  Fed.  198,  H  Va.  Law 
180,  and  note. 

Judgment  in  ejectment  is  conclusive  of  the  title  of  the  pa 
Nye  V.  Lovltt,  92  Va.  720,  24  S.  E.  710. 

Judgment  in  ejectment  is  conclusive  as  to  title  and  right  to  p< 
sion.  Keith,  P.,  and  Cardwell,  J.,  concurring,  in  Douglas  Land  C 
Thayer,  113  Va.  239,  74  S.  E.  215. 

A  judgment  rendered  in  an  action  of  trespass  actually  determ 
the  question  of  title  is  a  bar  to  a  subsequent  action  of  ejectment  bel 
the  same  parties  or  their  privies.  Elk  Garden  Co.  v.  T.  W.  Thayei 
206   Fed.   212. 

For  early  cases  on  the  subject  before  the  passage  of  the  statut 
Chapman  v.  Armistead,  4  Munf.  382;  Pollard  v.  Baylors,  6   Munf. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annota 
chapter  90,  section  35. 

See  Gregory's  Forms  No.   306. 

Sec.  5487.    Saving  in  favor  of  persons  under  disalnQity. — ^li 

person  against  whom  such  judgment  is  rendered  shall  be,  a 
time  of  the  judgment,  an  infant  or  insane,  the  judgment  sha 
(2390) 
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an  action  commenced  within  five  years  after  the  removal 

iisability.     (Code  1887,  §  2757;  1902-3-4,  p.  734.) 

section  does  not  apply  to  actions  of  ejectment  brouKtat  by  leasee 
'  possession  of  leased  premises  which  had  been  recovered  by 
ord    under    sections    5530-5631.     Leonard    v.    Henderson,    23 

(V.    Va.   decisions  on  similar  statute,  see  Justis'  Annotations, 

),  section  36. 

Iregory's  Forms  No.  306. 

88.  Recovery  of  mesne  profits,  etc.,  not  afFected. — Noth- 
s  chapter  shall  prevent  the  plaintiff  from  recovering  mesne 
r  damages  done  to  tlie  premises,  from  any  person  other 
defendant,  who  may  be  liable  to  such  action.  (Code  1887, 

rregory's  Forms  No.  306. 

89.  Writ  of  right,  etc.,  abolished. — No  writ  of  right,  writ 
or  writ  of  formedon,  shall  be  hereafter  brought.     (Code 

759.) 

ilitchell  V.  Baratta,  17  Grat.  446,  cited  under  section  6452. 

90.  How  boundary  line  or  lines  of  real  estate  may  be  as- 
and  established ;  petition  may  be  filed  for  that  purpose. — 

ion  having  a  subsisting  interest  in  real  estate  and  a  right 
ssession,  or  to  the  possession  of  some  share,  interest  or 
hereof,  upon  petition  filed  in  the  court  which  would  have 
on  in  an  action  of  ejectment  concerning  such  real  estate, 
es  in  the  clerk's  offiee  thereof,  shall  have  the  right  to  have 
ed  and  designated  by  the  said  court,  the  true  boundary 
ines  to  such  real  estate,  as  to  one  or  more  of  the  coter- 
and  owners.  Petitioner  in  stating  his  interest  shall  con- 
the  requirements  of  section  fifty-four  hundred  and  fifty- 
l  shall  describe  with  reasonable  certainty  said  real  estate 
boundary  lin,e  or  lines  thereof  which  he  seeks  to  esta;b- 
plat,  showing  such  real  estate  and  boundary  line  or  lines, 
h  the  petition,  may  serve  the  purposes  of  such-  descrip- 

Btitioner  shall  make  defendants  to  said  petition  all  per- 
ing  a  present  interest  in  the  boundary  line  or  lines  sought 
ertained  and  designated,  and  the  case  shall  be  commenced 
ig  a  copy  of  the  petition  upon  the  defendant  or  by  giving 
;e  in  writing  that  said  petition  has  been  filed.  No  formal 
inswer  to  said  petition  shall  be  necessary,  but  the  defcnd- 
[  state  his  grounds  of  defense  in  writing,  if  any  he  has, 
parties  shall  be  deemed  to  be  at  issue,  which  issue  shall  be 
boundarj'  line  or  lines  of  such  real  estate.  The  trial  shall 
cted  as  other  trials  at  law,  and  the  same  rules  of  evidence 
ly  and  the  same  defenses  may  be  made  as  in  other  actions 
A  trial  by  jury  may  be  waived  by  consent  of  the  parties, 
;ase  be  tried  by  the  court.    Counsel  for  the  petitioner  shall 
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have  the  right  to  open  and  conclude  the  argument.  The  judgnien 
of  the  court  shall  be  recorded  in  the  common  law  order  book,  an( 
in  the  current  deed  book  of  the  court,  and  indexed  in  the  names  o 
.the  parties.  The  judge  of  the  court  in  term  time  or  vacation  ma; 
direct  such  surveys  to  be  made  as  he  may  deem  necessary.  Th 
judgment  of  the  court  until  reversed  shall  forever  settle,  deter 
mine,  and  designate  the  true  boundary  line  or  lines  in  question,  an( 
be  binding  upon  the  parties,  their  heirs,  devisees,  and  assigns.  Th 
judgment  may  be  enforced  in  the  same  manner  as  a  judgment  in  a: 
action  of  ejectment.  A  writ  of  prror  from  the  Supreme  Court  o 
Appeals  shall  lie  to  such  judgment  in  like  manner  as  in  a  commo 
law  action. 

In  a  proceeding  under  this  section,  no  claim  of  the  plaintiff  fo 
rents,  profits  or  damages  shall  be  considered.  (1912,  p.  133.) 

Bevlaors'  Note. — This  section  is  based  upon  the  act  cited.  Undc 
the  language  of  the  act  any  person  "having  an  interejit"  in  real  estate  wa 
permitted  to  file  the  petition.  The  revised  section  declares  what  sort  c 
Interest  is  required,  and  provides  that  the  petitioner  must  have  "a  sul 
slstlng  interest  in  real  estate  and  a  right  to  its  possession,  or  to  tli 
possession  of  some  share.  Interest  or  portion  tliereof."  In  stating  hi 
Interest  the  plaintiff  most  conform  to  section  5459  relating  to  ejectmen 
The  real  estate  and  the  boundary  line  or  lines  thereof  sought  to  be  estal 
Ilshed  must  be  described  wiUi  reasonable  certainty,  but  a  plat  may  li 
used  for  this  purpose. 

The  act  permitted  the  petition  to  be  filed  only  in  court,  and  provide 
that  the  case  should  be  matured  In  like  manner  as  an  action  of  ejec 
ment,  except  that  it  was  not  necessary  to  serve  a  copy  of  the  petitioi 
The  revised  section  allows  the  petition  to  be  filed  in  court  or  at  rules,  an 
expressly  states  that  the  (M'oceedlng  shall  be  commenced  by  the  servic 
of  a  copy  of  the  petition  upon  the  defendant,  or  by  giving  notice  in  wri 
ing  of  Its  having  been  filed.  All  persons  having  a  present  interest  in  tl 
line  or  lines  must  be  made  defendants.  No  formal  plea  or  answer 
necessary,  but  grounds  of  defense  having  been  stated  in  writing,  tl 
parties  are  deemed  to  be  at  Isbue  upon  the  i>etition  and  the  grounds  < 
defense,  which  Issue  Is  declared  to  be  the  true  boundary  line  or  line 
Surveys  may  be  ordered  by  the  Judge  either  in  term  time  or  vncatioi 
whether  application  be  made  therefor  or  not,  thus  carrying  into  the  sectic 
the  construction  placed  upon  the  act  of  1912  in  Hamman  v.  Miller,  11 
Va.  878,  83  S.  B.  882. 

The  act  did  not  provide  how  the  Judgment  should  be  enforced.  Tl 
revised  section  enacts  that  the  Judgment  may  be  enforced  in  the  san 
manner  as  Judgments  In  ejectment.  The  proceeding  is  a  proceeding  : 
law  and  not  in  equity  (Wright  v.  Rabey,  117  Va.  884,  86  S.  E.  71),  ai 
It  Is  provided  that  writs  of  error  shall  lie  in  like  manner  as  in  conunc 
law  actions. 

No  claim  for  renta,  profits  or  damages  can  be  considered  in  tl 
proceeding. 

Construction  of  the  act  of  1912  (Acts  1912,  p.  133),  upon  whi< 
the  atwve  section  Is  based. — Remedy  given  is  a  summary  proceeding 
law. — ^The  remedy  given  by  this  act  Is  a  summary  proceeding  at  law,  ai 
not  In  equity,  provided  by  the  legislature  for  settling  and  determinin 
without  a  great  deal  of  technical  formality,  the  true  boundary  lines  b 
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terminous  owners  or  claimants,  and  the  trial  is  to  toe  by  a  Jury, 
is  waived,  and  upon  issue  or  issues  joined  between  the  parties  as 
actions  at  law.  Wright  v.  Rabey,  117  Va.  884,  86  S.  E.  71; 
comment,  1  Va.  L.  R.  N.  S.  54  5. 

est  of  petitioner. — In  Christian  v.  Bulbeck,  120  Va.  74,  90  S.  E. 
petitioner  claimed  to  have  a  fee  simple  interest,  and  the  court, 
iltempting  to  construe  the  words  "interest  In  real  estate"  as  used 
t,  held  that  the  petitioner  had  a  sufficient  interest.  The  revised 
s  more  definite,  and  provides  what  sort  of  Interest  Is  required. 
should  be  made  defendants. — The  language  of  the  act  of  1912 
1   persons   interested    in    the    coterminous   real   estate   shall    be 

0  the  said  petition."  Under  this  language  it  was  held  that 
le  petitioner  had  only  a  life  estate,  the  remaindermen  in  fee 
essary  parties  to  the  proceeding,  and  that  it  was  incumbent  on 
ioner  either  to  have  them  unite  with  him  as  plaintiffs  or  to  make 
endants.  Collier  v.  Hiden.  120  Va.  453,  91  S.  E.  630.  In  this 
)n  attention  is  called  to  the  fact  that  the  revised  section  pro- 
it  all  persons  having  a  present  interest  in  the  boundary  line  or 
ght  to  be  ascertained  and  designated  shall  be  made  defendants. 

trial. — As  to  jury  trial,  the  act  of  1912  provided  that  "trial  by 
r  be  waived  by  consent  of  the  parties,"  and  the  same  provision 
in  the  revised  section.  It  was  held  that  the  act  required  a  trial 
in  every  case  unless  such  trial  was  waived  by  consent  of  the 
both  plaintiff  and  defendant,  and  that  section  6012  was  not  ap- 

Collier  v.  Hiden,  120  Va.  453,  91  S.  E.  630. 
ence. — In  a  proceeding  under   this  section  evidence  which  would 
n  admissible  in  an  action  of  ejectment  or  unlawful  detainer  in- 
;he  boundary  line  between  said  parcels  of  land  is  con^petent  and 
e  received.     Hamman  v.  Miller,  116  Va.  873,  83  S.  E.  382. 
ience  which  tends  to  show  that  an  old  fence  was  on  or  intended 

the  line,  and  that  the  parties  or  their  predecessors  In  title  had 
;d  it  in  whole  or  in  part  as  the  line,  is  admissible.  Hamman  v. 
16  Va.  873,  83  S.  E.  382. 

lat  which  is  not  referred  to  in  or  made  a  part  of  the  chain  of 
iither  the  plaintiff  or  defendant  is  not  admissible  as  evidence  of 
It  or  location  of  the  metes  and  bounds  coveted  by  the  true  title, 
same  reasons  it  fs  not  admissible  on  the  question  of  the  extent 
on  of  the  metes  and  bounds  covered  by  the  color  of  title  of  the 
Lt.  Christian  v.  Bulbeck,  120  Va.  74,  90  S.  E.  661. 
eys. — Whenever  the  court  deems  it  proper,  it  may  of  Its  own 
and  it  is  not  only  its  right  but  its  duty,  to  order  such  surveys 
y  deem  necessary  to  give  effect  to  Its  judgment  as  to  what  con- 
the  boundary  by  locating  and  marking  the  line  on  the  ground. 

1  V.  Miller,  116  Va.  873,  83  S.  E.  382. 
revisers'  note  above  on  this  subject. 

itiff's    title. — The   plaintiff   must    recover   on   the   strength  of   his 
5.      Christian  v.  Bulbeck,  120  Va.  74,  90  S.  E.  661. 
defense  of  adverse  possession,  whether  with  or  without  color  of 
ier  a  plea  of  the  statute  of  limitations,  is  a  defense  which  may 

under  the  act.     Christian  v.  Bulbeck,  120  Va.  74,  90  3.  E.  661. 

tdiction    of   court    to   pass    upon    title. — The   act   gives    the    court 

ion  to  pass  upon  the  title  to  the  land  Included  in  the  boundary 

ines  fixed  by  the  judgment  of  the  court  in  a  proceeding  under 

Christian  v.  Bulbeck,   120  Va.   74,   90  S.  E.   661. 

note  1  Va.  L.  Reg.  N    S.   713. 
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CHAPTER  225. 

Allowance  for  ImproveinMita. 


Sec. 

5491.  How  defendant  may  apply 
therefor,  and  have  Judg- 
ment suspended. 

6492.  How  damages  of  plaintiff  as- 

sessed. 

6493.  For  what  time. 

6494.  How  value  of  improvements 

estimated   in    favor   of   de- 
fendant. 

5495.  If    allowance    for    improve- 

ments     exceed      damages, 
what  to  be  done. 

5496.  Verdict    for    balance,    after 

offsetting  rents,  etc.,  against 
improvements. 

6497.  Balance    for    defendant,-   a 

lien  on  the  land. 

6498.  How  tenant  for  life,  paying 


reim 


Sec. 

for      improvements, 

bursed. 
5499.  Exception  as  to  mortgagee 

and  trustees. 
6500.  When   plaintiff   may   requir 

his  estate  only  to  be  valuec 
6601.  How  estimated. 
5502.  How  he  may  elect  to  relir 

qulsh  his  title  to  defendam 
6503.  How  payment  of  such  valu 

to   be   made   by  defendant 

when  land  sold  therefor. 
6604.  When     such     value     to     b 

deemed  real  estate. 
6606.  When  and  how  defendant,  ; 

evicted,    may    recover   froi 

plaintiff  amount  paid. 


Sec.  5491.  How  defendant  may  apply  therefor,  and  have  jud| 
ment  suspended. — Any  defendant  against  whom  a  decree  or  judj 
ment  shall  be  rendered  for  land,  where  no  assessment  of  damage 
has  been  made  under  the  preceding  chapter,  may,  at  any  time  b( 
fore  the  execution  of  the  decree  or  judgment,  present  a  petition  t 
the  court  rendering  such  decree  or  judgment,  stating  that  he,  o 
those  under  whom  he  claims  while  holding  the  premises  under 
title  believed  by  him  or  them  to  be  good,  have  made  permanent  in 
provements  thereon,  and  praying  that  he  may  be  allowed  for  th 
same  over  and  above  the  value  of  the  use  and  occupation  of  sue 
land;  and  thereupon  the  court  may,  if  satisfied  of  the  probabl 
truth  of  the  allegation,  suspend  the  execution  of  the  judgment  c 
decree,  and  impanel  a  jury  to  assess  the  damages  of  the  plaintif 
and  the  allowances  to  the  defendant  for  such  improvements.  (Cod 
1887,  §  2760.) 

Tbia  section  alters  the  common  law,  and  allows  defendant,  as  si 
olf  to  plaintiff's  claim  for  rent  and  damages,  compensation  for  improvi 
ments  made  by  him  at  a  time  when  there  was  reason  to  believe  that  h; 
title  was  good,  not  exceeding  the  increase  of  value  to  same.  Hollingi 
worth  V.  Funkhouser,  85  Va.  44  8,  8  S.  E.  592. 

Notice  of  infirmity  in  title. — A  person  with  notice,  actual  or  coi 
structive,  of  infirmity  in  his  title,  cannot,  upon  recovery  of  fxich  lands  t 
rightful  owners,  obtain  a  compensation  for  improvements  made  thereoi 
Means  of  notice,  with  duty  of  using  them,  is  equivalent  to  actual  notic 
Efflnger  t.  Hall,  81  Va.  96. 

Defendant  in  ejectment  cannot  recover  value  of  improvements  mac 
after  notice  of  plaintiff's  title.     Morris  v.  Terrell,  2  Rand.  6;   McKim 
Moody,  1  Rand.  68. 

This  section  does  not  apply  to  heir  who  after  sult<o  which  he  Is 
party  to  settle  his  ancestor's  estate,  and  after  decree  to  sell  real  estai 
but  before  all  is  sold,  buys,  under  bona  tide  belief  that  It  would  be  ui 
necessary  to  sell  all  in  order  to  pay  debts,  the  shares  of  his  coheirs,  In 
part  of  unsold  real  estate,  and  erects  improvements.  Hurn  v.  Kelle 
79  Va.  416. 
(2894) 
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irty  cannot  be  said  to  be  acting  in  good  faith  in  patting  improre- 

land  when  he  knows  that  at  bes't,  he  has  only  a  life  estate  in 
Wright  V.  Johnson,  108  Va.  855,  62  S.  E.  948. 
illowance  for  improvemepts  will  be  made  save  to  bona  tide  pur- 
Burton  V.  Mill,  78  Va.  468 

ire  one  purchases  land  with  knowledge  of  another's  equitable 
It  that  other  neglects  to  assert  his  rights  for  a  long  time,  during 
irchaser  makes  valuable  improvements,  such  purchaser  will  be 
to  value  of  improvements,  but  not  if  he  makes  improvements 
h  right  is  asserted  Souihall  v.  McKeand,  1  Wash.  336. 
Brally. — This  section  applies  only  to  actions  of  ejectment  or  to 
which  a  judgment  or  decree  is  rendered  against  a  defendant  for 
ranham  v.  Artrip,  115  Va.  314,  79  S.  E.  390.  It  does  not  apply 
vements  on  whicli  lien  Is  claimed  under  mechanics'  Hen  law. 
f.  Cullen,  23  Grat.  266.      See  section  6436. 

Phaser  without  notice  of  deed  of  trust  may  recover  value  of  im- 
its  made  on  land  embraced  in  trust  deed,  but  he  must  account  - 

and  profits.     Woods'  Ex'r  v.  Krebbs,  33  Grat.  685. 
wing  crops  and  fertilizers  are  not  permanent  Improvements  under 
Ion.      Wright  V.  Johnson,  108  Va.  855,  62  S.  E.  948. 
note  to  7  Va.  Law  Reg.  584;   also  notes  to  section  5494. 
d  Hay  v.  Alexandria  &  W.  R.  Co.  (C.  C),  20  Fed.  15. 
}  entire   chapter  cited   in   Nixdorf   v.    Blount,   111    Va.    127,    68 
8. 

W.   Va.   decisions   on   similar  statute,   see  Justis'  Annotations, 
91,  section  1. 

Report  of  Revisors  1849,  p.  699. 

>492.  How  damages  of  plaintiff  assessed. — The  jury,  in  as- 
sueh  damages,  either  under  this  chapter  or  under  the  pre- 
cliapter,  shall  estimate  against  the  defendant  the  clear  an- 
■lue  of  the  premises  during  the  time  he  was  in  possession 
(exclusive  of  the  use  by  the  tenant  of  the  improvemetits 
made  by  himself  or  those  under  whom  he  claims),  and  also 
lages  for  waste  or  other  injury  to  the  premises  committed 
defendant.     (Code  1887,  §  2761.) 

'  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
91,  section  2. 

i493.  For  what  time. — The  defendant  shall  not  be  liable  for 
inual  value  for  any  longer  time  than  five 'years  before  the 
for  damages  for  any  such  waste  or  other  injury  done  be- 
id  five  years,  except  where  he  claims  for  improvements  as 
id.     (Code  1887,  §  2762.) 

Burks'  Pleading  and  Practice,   p.   204. 
■  W.   Va.   decisions  on  similar  statute,   see  Justis'  Annotations, 
91,  section  3. 

5494.  How  value  of  improvements  estimated  in  favor  of  de- 
;.— If  the  jury  shall  be  satisfied  that  the  defendant,  or  those 
vhom  he  claims,  made,  on  the  premises,  at  a  time  when  there 
ison  to  believe  the  title  good  under  which  he  or  they  were 

tiie  said  premises,  permanent  and  valuable  improvements, 
all  estimate  in  his  favor  the  value  of  such  improvements  as 
0  made  before  notice  in  writing  of  the  title  under  which 
intiff  claims,  not  exceeding  the  amount  actually  expended 
ine  them,  and  not  exceeding  the  amount  to  which  the  value 
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of  the  premises  is  actually  increased  thereby  at  the  time  of  the  s 
sessment.    (Code  1887,  §  2763.) 

A  purchaser  can  not  close  his  eyes  to  defects  in  the  title  appare 
upon  the  record,  make  improvements  on  the  land,  and  then  claim  tl 
benefit  of  this  section  on  the  ground  that  "there  was  reason  to  belie 
the  title  good."     McDonald  v.  Rothgeb,  112  Va.  749,  72  S.  E.  692. 

This  statute  has  no  application  to  a  purchaser  at  a  judicial  sa 
against  whom  a  claim  for  purchase  money  is  asserted  and  in  who 
favor  there  is  no  decree  of  confirmation.  Tyler  v.  Toms  et  als..  ' 
Va.  125. 

See  Holllngsworth  v.  Funkhouser,  85  Va.  448,  8  S.  E.  .592,  amoi 
notes  to  section  5491. 

Cited  Hay  v.  Alexandria  &  W.  R.  Co.  (C.  C),  20  Fed.  15. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioi 
chapter  91,  section  4. 

Sec.  6495.  If  allowance  for  improvements  exceed  damages,  wh 
to  be  done. — If  the  sum  estimated  for  the  improvements  exceed  tl 
damages  estimated  by  the  jury  against  the  defendant  as  aforesai 
they  shall  then  estimate  against  him,  for  any  time  before  the  sa 
five  years,  the  rents  and  profits  accrued  against,  or  damage  f 
waste  or  other  injury  done  by  him,  or  those  under  whom  he  claim 
so  far  as  may  be  necessary  to  balance  his  claim  for  improvement 
but  in  such  case  he  shall  not  be  liable  for  the  excess,  if  any, 
such  rents  and  profits,  or  damages,  beyond  the  value  of  the  improv 
ments.  (Code  1887,  §  2764.) 

Sec.  5496.  Vordict  for  balance,  after  offsetting  rents,  etc.,  again 
improvements. — After  offsetting  the  damages  assessed  for  the  plai 
tiff  and  the  allowances  to  the  defendant  for  improvements,  if  an 
the  jury  shall  find  a  verdict  for  the  balance  for  the  plaintiff  or  d 
fendant,  as  the  case  may  be,  and  judgment  or  decree  shall  be  e 
tered  therefor  according  to  the  verdict.    (Code  1887,  §  2765.) 

Sec.  5497.  Balance  for  defendant,  a  lien  on  the  luid. — ^Any  su( 
balance  due  to  the  defendant  shall  constitute  a  lien  upon  the  lai 
recovered  by  the  plaintiff,  until  the  same  shall  be  paid.  (Co( 
1887,  §  2766.) 

Sec.  5498.  How  tenant  for  life,  paying  for  improvements,  reii 
bursed. — If  the  plaintiff  claim  only  an  estate  for  life  in  the  land  r 
covered,  and  pay  any  sum  allowed  to  the  defendant  for  improv 
ments,  he  or  his  personal  representative  may  recover,  at  the  d 
termination  of  his  estate,  from  the  remainderman  or  reversioner,  tl 
value  of  the  said  improvements  as  they  then  exist,  not  exceedii 
the  amount  so  paid  by  him,  and  shall  have  a  lien  therefor  on  tl 
premises,  in  like  manner  as  if  they  had  been  mortgaged  for  tl 
payment  thereof,  and  may  keep  possession  of  said  premises  until 
be  paid.  (Code  1887,  §  2767.) 

Sec.  5499.  Exception  as  to  mortgagees  and  trostees. — Nothing 
this  chapter,  nor  anything  concerning  rents,  profits,  and  improv 
ments,  in  the  preceding  chapter,  shall  extend  or  apply  to  any  sa 
brought  by  a  mortgagee,  or  trustee  in  a  deed  of  trust  to  seem 
creditors,  his  heirs,  or  assigns,  against  a  mortgagor  or  grantor,  : 
(2396) 
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ed  of  trust,  his  heirs,  or  assigns,  for  the  recovery  of  the 
',ed  premises  or  of  the  land  conveyed  by  such  deed  of  trust. 
887,  §  2768.) 

500.  When  plaintiff  may  require  his  estate  only  to  be  valued. 
I  the  defendant  shall  claim  allowance  for  improvements,  as 
provided,  the  plaintiff  may,  by  an  entry  on  the  record,  re- 
lat  the  value  of  his  estate  in  the  premises,  without  the  im- 
ents.  shall  also  be  a.scertained.  (Code  1887,  §  2769.) 
lefendant  claims  for  Improvements  on  the  land,  the  plaintiff  may 
ime  before  judgment  is  rendered  on  assessment  of  value  of  Im- 
nts.  though  after  the  jury  which  tried  the  Issue  or  passed  upon 
it's  claim  for  improvements  have  been  discharged,  require  that 
le  of  his  estate  in  the  premises  without  improvements  shall  be 
ned,  and  such  value  is  to  be  ascertained  as  of  the  time  when  the 
ant  of  value  of  improvements  was  made.  Goodwyn  r.  Myers, 
.  336. 

:  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
91,  section  10. 

5501.  How  estimated. — The  value  of  the  premises  in  such 
all  be  estimated  as  it  would  have  been  at  the  time  of  the 
,  if  no  such  improvements  had  been  made  on  the  premises 
tenant  or  any  person  under  whom  he  claims,  and  shall  be 

ined  in  the  manner  hereinbefore  provided  for,  estimating 
ue  of  improvements.  (Code  1887,  §  2770.) 
Is  too  late  after  verdict  to  object  to  action  of  court  In  allowing 
iry  that  tried  case  on  merits  to  fix  the  value  of  land,  the  rents 
ofits  thereof,  and  the  value  of  improyements  claimed  by  de- 
.     Corr  V.  Porter,  33  Grat.  278. 

r  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
91,  section  11. 

5502.  How  he  may  elect  to  reliaquiah  his  title  to  defendant. 

plaintiff  in  such  case,  if  judgment  is  rendered  for  him,  may 
time  during  the  same  term,  or  before  judgment  or  decree  is 
ed  on  the  assessment  of  the  value  of  the  improvements,  in  per- 
by  his  attorney  in  the  cause,  enter  on  the  record  his  election 
nquish  his  estate  in  the  premises  to  the  defendant  at  the 
50  ascertained,  and  the  defendant  shall  thenceforth  hold  all 
ate  that  the  plaintifT  had  therein  at  the  commencement  of  the 
rovided  he  pay  therefor  the  said  value,  with  interest,  in  the 
r  in  which  the  court  may  order  it  to  be  paid.     (Code  1887, 

I.) 

ted  in  Corr  v.  Porter,  33  Grat.  278. 

5503.  How  payment  of  such  value  to  be  made  by  defenda-nt; 
land  sold  therefor. — The  payments  shall  be  made  to  the  plaint- 
into  court  for  his  use.  and  the  land  shall  be  bound  therefor, 

the  defendant  fail  to  make  the  said  payments  within  or  at 

mes  limited  therefor  respectively,  the  court  may  order  the 

o  be  sold  and  the  proceeds  applied  to  the  payment  of  s^aid 

and  interest,  and  the  surplus,  if  any,  to  be  paid  to  the  de- 

at-  but  if  the  said  net  proceeds  be  insufficient  to  satisfy  the 
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said  value  and  interest,  the  defendant  shall  not  be  bound  for  th 
deficiency.    (Code  1887,  §  2772.) 

Cited  In  Corr  v.  Porter,  33  Grat.  278. 

Sec.  6504.  When  such  value  to  be  deemed  real  estate. — ^I£  thi 
party  by  or  for  whom  the  land  is  claimed  in  the  suit  be  a  minor  o 
insane,  such  value  shall  be  deemed  to  be  real  estate,  and  be  die 
posed  of  as  the  court  may  consider  proper  for  the  benefit  of  tb 
persons  interested  therein.     (Code  1887,  §  2773;  1902-3-4,  p.  699. 

Sec.  5505.  When  and  how  defendant,  if  evicted,  may  recover  froi 
plaintiff  amount  paid. — If  the  defendant  or  his  heirs  or  assigns  shall 
after  the  premises  are  so  relinquished  to  him,  be  evicted  thereof  b; 
force  of  any  better  title  than  that  of  the  original  plaintiff,  the  pei 
son  so  evicted  may  recover  from  such  plaintiff  or  his  representativ 
the  amount  so  paid  for  the  premises,  as  so  much  money  had  an( 
received  by  such  plaintiff  in  his  lifetime  for  the  use  of  such  person 
with  lawful  interest  thereon  from  the  time  of  such  payment.  (Cod 
1887,  §  2774.) 


CHAPTER  226. 
Waste. 


Sec. 

6506.  Tenant   in    poBsesBlon   liable 

for  waste. 
5607.  Also  tenant  In  common,  etc. 
6508.     Also  guardian. 

6609.  Action    therefor;     If    waate 

wanton,  double  damages. 

6610.  Waate,  for  tenant  to  sell  or 


Sec. 

remove  manure  from  leasei 

premises. 
5611.  Punishment  for  waste  com 

mitted  during  pendency  o 

suit;   plaintiff  may  recove 

treble  damages. 


Sec.  5506.  Tenant  in  possession  liable  for  waste. — If  any  tenan 
of  land  commit  any  waste  thereon,  or  after  he  has  aliened  it,  while 
he  remains  in  possession,  unless  by  special  license  so  to  do,  he  shal 
be  liable  to  any  party  injured,  for  damages.     (Code  1887,  §  2775.] 

Waste  In  woods. — ^As  to  waste  in  woods,  though  the  principle  whlct 
prevents  the  tim>ber  from  being  cut  to  the  detriment  of  the  inheritanci 
is  the  same  here  as  in  England,  it  is  not  as  rigidly  applied.  Here  it  ii 
enough  that  the  tenant  does  no  wanton  mischief,  and  leaves  a  sufflcienl 
supply  of  timber  for  the  wants  of  remaindermen.  Mccaulay's  Ex'r  t 
Dismal  Swamp  Land  Co.,  2  Rob.  607. 

The  principle  in  Mccaulay's  Ex'r  v.  Dismal  Swamp  Land  Co.,  ! 
Rob.  607,  as  to  rights  of  life  tenant,  approved  in  Bond  v.  Oodsey,  99  Va 
664,  39  S.  E.  216. 

Right  of  dower  in  woodland. — A  tenant,  by  right  of  dower 
of  land  which  is  of  value  only  by  reason  of  timber  used  in  maklnt 
shingles,  is  entitled  to  use  such  timber  for  such  purpose,  or  if  dower  b( 
not  assigned,  and  such  business  Is  prosecuted  by  remainderman,  lo  hei 
share  of  the  profits  of  such  business.  Mccaulay's  Ex'r  v.  Dismal  Swaroi 
Land  Co.,  2  Rob.  507.     See  also  Findlay  v.  Smith,  below. 

Mining  rights. — It  was  held  not  to  be  waste  by  a  tenant  in  dower  ol 
coal  lands  to  take  any  quantity  of  coal  from  mines  then  opened,  or  t( 
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-  shafts  into  the  same  veins.  Such  tenant  can  penetrate  through 
pened  veins,  and  go  still  further  into  veins  lying  under  the  first. 
.   Puryear,   1   Rand.   258,   10  Am.  Dec.   528. 

vise  to  testator's  wife  and  others,  of  certain  salt  mines  for  life 
t-as  held  to  give  an  unlimited  use  of  mine  and  salt;  and  also  of 
land  of  devisor,  which  he  had  in  his  lifetime  used  as  fuel  for 
on  the  works.  Findlay  v.  Smith,  6  Munf.  134,  8  Am.  Dec.  733. 
may  maintain  action. — Alienee  cf  husband's  Interest  in  wife's 
es  only  a  life  estate,  and  may  be  sued  by  hu»band  and  wife  tor 
Dejarnette  v.  Allen,  5  Grat.  499. 

irson  having  leg.'il  title  to  one-third  and  equitable  title  to  two- 
tract  may  enjoin  waste,  and  set  aside  a  conveyance  thereof  to 
Garrison  v.  Hall,  75  Va.  150. 
ction  against  tenant  for  waste  it  must  be  sho'^n  that,  he  is  In 
a  under  a  valid  lease,  and  to  this  end  he  may  dispute  title  of 

Ross  V.  Gill,   4  Call  250. 
notion  to  stay  waste  is  a  proper  remedy,  even  though  statute 
emedy  at  law.     Harris  v.  Thomas,   1  Hen.  &  M.  18.     But  see 
.  Carter,  4  H.  &  M.  424. 

nction  lies  to  prevent  waste  by  which  property  subject  to  vendor's 
d  be  impaired  in  value.  Clarke  v.  Curtis,  11  Leigh  569,  37  Am. 
But  it  has  been  decided  that  an  injunction  ought  not  to  be 
vendor,  retaining  vendor's  lien,  against  grantee,  to  prevent 
rom  cutting  timber,  unless  ho  brings  suit  to  subject  land  to 
alleges  that  value  thereof  is  being  impaired.  Scott  v.  Wharton, 
M.  25. 
;rally. — It  seems  that  a  tenant  for  life  may  use  estate  for  same 
and  to  same  extent  that  it  was  used  by  tenant  in  fee.  Mccaulay's 
ismai  Swamp  Land  Co.,  2  Rob.  507. 

o  what  use  by  life  tenant  is  not  waste,  see  Mccaulay's  Ex'r  v. 
wamp  Land  Co.,  2  Rob.  507. 
note  8  Va.  Law  Reg.   690.     . 
ussed,  13  Va.  Law  J.  213. 

W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
t2,  section  1. 

507.    Also  tenant  in  common,  etc. — If  a  tenant  in  common, 

lant,  or  parcener  commit  waste,  he  shall  be  liable  to  his  co- 

jointly  or  severally,  for  damages.     (Code  1887,  §  2776.) 

owed  in  Graham  v.  Pierce,  19  Grat.  28,  10»  Am.  Dec.  668. 
W.   Va.   decisions   on  similar  statute,   see  Justis'  Annotations, 
92,  section  2. 

i508.    Also  guardiaji. — If  a  guardian  commit  waste  of  the 
f  his  ward,  he  shall  be  liable  to  the  ward,  at  the  expiration 
uardianship,  for  damages.     (Code  1887,  §  2777.) 
W.   Va.   decisions   on  similar  statute,   see  Justis'  Annotations, 
)2,  section  3. 

509.    Action  therefor;  if  waste  wanton,  double  damagee. — 

son,  entitled  to  damages  in  any  such  case,  may  recover  the 
an  action  on  the  case;  and  if  it  shall  be  found  by  the  jury 
i  waste  was  committed  wantonly,  judgment  shall  be  for 
the  amount  of  damages  assessed  therefor.     (Code  1887,  § 

isors'  Note. — Under  this  section  as  it  .stood  before  the  revision, 
aste  was  wanton,  treble  damages  were  allowed.  The  revised 
estricts  the  plaintiff  in  this  case  to  double  damages. 

W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
92,  section  4. 
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Sec.  6510.  Waste,  for  tenant  to  sell  or  remove  outnure  from  leai 
premises. — If  a  tenant  at  will  or  for  years,  without  a  special  licei 
so  to  do,  remove  by  sale  or  otherwise  from  the  leased  premii 
manure  made  thereon  in  the  ordinary  course  of  husbandry,  cons 
ing  of  ashes  leached  or  unleached,  collections  from  the  stab 
barnyard,  cattle  pens,  or  other  places  on  the  leased  premises, 
composts  formed  by  an  admixture  of  these  or  any  of  them  with 
soil  or  other  substances,  such  removal  shall  be  deemed  waste  a 
within  the  provisions  of  the  preceding  sections  of  this  chapl 
(Code  1887,  §  2779.) 

Sec.  5511.  Punishment  for  waste  committed  during  pendency 
suit;  plaintiff  may  recover  treble  damages. — If  the  tenant  in  p 
session  of  land,  pending  any  suit  to  recover  of*  charge  the  sai 
with  knowledge  of  such  suit,  commit  any  waste  on  the  land,  ' 
court  in  which  the  suit  is,  or  the  judge  of  said  court  in  vacati 
may,  on  petition  of  the  plaintiff  alleging  such  waste,  verified 
oath,  and  after  reasonable  notice  to  the  said  tenant,  make  an  on 
forbidding  the  tenant  to  commit  further  waste  on  the  land  duri 
the  pendency  of  the  suit,  and  disobedience  of  the  order  by  the  t 
ant,  after  he  shall  have  been  served  with  a  copy  thereof,  may 
punished  as  a  contempt  by  the  court  in  term  or  by  the  judge 
vacation ;  and  if  the  plaintiff  succeed  in  recovering  or  charging  i 
land,,  he  may  recover  in  an  action  on  the  case  against  him  who  c( 
mitted  the  waste,  three  times  the  amount  of  the  damages  asses! 
therefor;  but  it  shall  be  provided  in  the  order  aforesaid  that  i1 
not  to  take  effect  until  the  plaintiff,  or  some  one  for  him,  shall  hi 
given  bond  with  sufficient  surety  before  the  said  court  or  the  cl< 
thereof  in  his  office,  in  such  penalty  as  the  court  or  judge  then 
shall  prescribe,  with  condition  to  pay  to  the  tenant,  in  case  l 
plaintiff  does  not  succeed  in  recovering  or  charging  the  land,  si 
damages  as  may  accrue  to  the  tenant  in  consequence  of  said  ord 
(Code  1887,  §  2780.) 
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TITLE  53. 

Bents,  Emblementa,  and  Apportionment. 

Assignment  of  lands  under  lease;  notice  to  terminate  a 

tenancy ;  recovery  or  rent,  and  right  of  re-entry. 
Emblements. 
Apportionment  of  money  coming  due  at  fixed  periods. 


CHAPTER  227. 


>nt  of  L^nds  Under  Lease;  Notice  to  Termlnato  a  Toiancjr;  Re- 
covery of  Rent,*  and  Right  of  Re-Entrjr. 


Sec. 

antees    and    assignees    to       5524. 
ire    same    rights    against 
ssees  as  lessors,  etc. 
ssees,   etc.,   to   have   same 
ghts  against  grantees,  etc., 

against  lessors.  5525. 

biat     powers     to    pass     to 
antee   or   devisee   without 
:press     words;     when     at-       5526. 
mment   unnecessary, 
hen  attornment  void, 
tice    to    terminate    a    ten-       5527. 
icy;      on      whom     to      be 
irved;    when  notice  neces-       5528. 
iry. 

Feet    of    failure   of   tenant       6529. 
I  vacate  premises  at  expi- 
ation of  term. 

ben   tenant   deserts   prem-       5530. 
es,  how  landlord  may  en- 
r,  etc. 

medy  for  rent  and  for  use       5531. 
id  occupation. 

ho  may  recover  rent,  etc.       5532. 
ho   liable   for  it. 

ben  and  by  whom  distresa       553  3. 
ade. 
I  what  goods  levied. 


When  goods  not  to  be  re- 
moved without  paying  a 
year'8  rent.  Lien  for  taxes, 
levies,  and  militia  fines  not 
affected. 

When  goods  of  an  under- 
tenant may  be  removed 
from  leased  premises. 

When  officer  may  enter  by 
force  to  levy  distress  or  at- 
tachment. 

When  distress  not  unlawful 
because  of  Irregularity,  etc. 

Return  of  distress  warrants; 
process  of  sale  thereunder. 

Remedy,  when  rent  Is  to  be 
paid  In  other  thing  than 
money. 

Proceedings  to  establish 
right  of  re-entry,  and  Judg- 
ment therefor. 

When  defendant  barred  of 
relief. 

How  trustee  or  mortgage  re- 
lieved from  the  forfeiture. 

How  owner,  etc.,  relieved  in 
equity. 


to  reduction  of  rent  when  premises  are  destroyed,  in  whole  or  in 
section   5180. 

monographic  note  on  Landlord  and  Tenant,  Mason  v.  Moyers, 
D6,  Va.  Rep.  Anno. 
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Sec. 

55^7.  Fee  of  clerk. 

6638.  Within  what  time,  and  h< 

owner  may  be  restored 
his  possession.  ' 

6639.  Limitation     6t     suit,     e 

against  person  in  possess: 
by  re-entry. 


<  8m. 
6634.  How  judgment  of  forfeiture 

prevented. 
5636.  When     suit      for     re-entry 

brought. 
6636.  In   case   of   actual   re-entry, 

written  act  of  re-entry  to  be 

returned  and  recorded,  and 

certificate  thereof  published. 
Sec.  6512.  Grantees  and  assi^ees  to  have  same  rights  agaii 
lessees  as  lessors,  etc. — ^A  grantee  or  assignee  of  any  land  let  to  lea 
or  of  the  reversion  thereof,  and  his  heirs,  personal  representati 
or  assigns  shall  enjoy  against  the  lessee,  his  personal  represen 
tive  or  assigns,  the  like  advantage,  by  action  or  entry  for  a 
forfeiture,  or  by  action  upon  any  covenant  or  promise  in  the  lea 
which  the  grantor,  assignor,  or  lessor,  or  his  heirs,  might  have  < 
joyed.    (Code  1887,  §  2781.) 

This  entire  chapter  cited  in  Church  v.  Goshen  Iron  Co..  112  Va.  61 
72  S.  E.  685. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatloi 
chapter  93,  section  1. 

Sec.  6513.    Lessees,  etc.,  to  have  same  rights  against  grantees,  et 

as  against  lessors. — ^A  lessee,  his  personal  representative,  or  assigi 

may  have  against  a  grantee  or  alienee  of  the  reversion,  or  of  ai 

part  thereof,  his  heirs  or  assigns,  the.like  benefit  of  any  conditic 

covenant,  or  promise  in  the  lease,  as  he  could  have  had  against  t 

lessors  themselves  and  their  heirs  and  assigns,  except  the  benefit 

any  warranty,  in  deed  or  law.     (Code  1887,  §  2782.) 

In  general,  the  assignee  of  a  term  of  years  is  not  liable  for  breach 
of  covenant  in  the  case  before  assignment:  but  if  assignee,  by  expre 
covenant  with  his  assignor,  bind  himself  to  perform  all  the  conditio 
in  the  case  contained  and  required  to  be  done  and  performed  on  part 
lessee,  such  a  covenant  not  only  binds  lessee  to  fulSll  the  covenai 
during  his  own  time,  but  makes  him  liable  for  breaches  before  his  tim 
Farmers'  Bank  v.  Mutual  Assur.  Soc,  4  Leigh  69. 

As  to  construction  of  covenants  in  leases,  see  section  6178  et  s< 
'For  W.   Va.  decisions  on  similar  statute,  see  Justis'   Annotatloi 
chapter  93,  section  2.  .  . 

Sec.  6514  What  powers  to  pass  to  grantee  or  devisee  without  e 
press  words ;  when  attornment  unnecessary. — In  conveyances  or  d 
vises  of  rents  in  fee,  with  powefs  of  distress  and  re-entry,  or  eith 
of  them,  such  powers  shall  pass  to  the  grantee  or  devisee  without  e 
press  words.  A  grant  or  devise  of.  a  rent,  or  of  a  reversion  or  r 
mainder,  shall  be  good  and  effectual  without  attornment  of  the  fe 
ant;  but  no  tenant  who,  before  notice  of  the  grant,  shall  have  pa: 
the  rent  to  the  grantor,  shall,  suffer  any  damage  thereby.  (Co< 
1887,  §  2783.) 

A.  leases  land  to  B.  for  twenty  years,  with  liberty  to  B.  to  surrendi 
at  any  time.  A.  devises  the  rents  during  his  lease  to  his  daughters,  ar 
fee  simple  afterwards  to  his  son,  P.  P.  sells  to  B.,  who  surrenders  tl 
lease.  Held,  that  this  does  not  defeat  the  daughters'  rights.  B.  rau 
pay  rents  or  surrender  unexpired  term  to  them.  Oraham  v.  Woodso 
2  Call  249. 
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int  charge  or  ground  rent  is  real  estate,  and  subject  to  all  Its 
and  upon  death  of  owner  It  goes  to  devisee  or  heir.     WUlIs' 
om.,  97  Va.  667.  34  S.  E.  460. 

rnment  by  tenant  of  person  claiming  land  to  person  to  whom 
i  is  conveyed  by  decree  of  court  does  not  make  person  to  whom 
rnment  is  made  tenant  of  claimant  who  originally  invested  at- 
enant  with  possession.  Miller  v.  Williams,  15  Grat.  218- 
W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
(3,  section   3. 

)15.  When  attornment  void. — The  attornment  of  a  tenant  to 
inger  shall  be  void,  unless  it  be  with  the  consent  of  th^ 
of  such  tenant  or  pursuant  to  or  in  consequence  of  the 
t,  order,  or  decree  of  a  court.  (Code  1887,  §  2784.) 
W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
13,  section  4. 

)16.  Notice  to  terminate  a  tenancy;  on  whom  to  be  served; 
)tice  necessary. — A  tenancy  from  year  to  year  may  be 
ed  by  either  party  giving  notice,  in  writing,  prior  to  the 
.ny  year  of  the  tenancy,  for  three  months  of  his  intention 
nate  the  same.  A  tenancy  from  month  to  month  may  he- 
ed by  either  party  giving  thirty  days'  notice,  in  writing, 

the  end  of  the  month,  of  his  intention  to  terminate  the 
^hen  such  notice  is  to  the  tenant,  it  may  be  served  upon 
pon  any  one  holding  under  him  the  leased  premises,  or  any 
reof.  When  it  is  by  the  tenant,  it  may  be  served  upon  any 
,  at  the  time,  owns  the  premises  in  whole  or  in  part,  or  the 

such  owner,  or  according  to  the  common  law.  This  see- 
1  not  apply  where,  by  special  agreement,  no  notice  is  to  be 
lor  shall  notice  be  necessary  from  or  to  a  tenant  whose 
to  end  at  a  certain  time.     (Code  1887,  §  2785;  1902-3-4,  p. 

sors'  Note. — Formerly,  In  prescribing  the  notice  to  be  given  to 
)  a  tenancy  from  year  to  year,  tliis  section  drew  a  distinction 
land  situated  in  a  city  or  toun  and  land  situated  outside  of  a 
'\vn.  If  the  land  was  situated  in  the  country,  six  months'  notice 
ired;  if  in  a  city  or  town,  three  months*  notice  was  necessary. 

case  It  was  incumbent  upon  the  party  to  give  such  notice  prior 
id  of  any  year  (of  the  tenancy).  The  revised  section  abolishes 
ictlon  and  prescribes  a  uniform  notice  of  three  months. 
lement  that  tenant  is  to  get  a  house  at  price  therein  stated  for 
,  and  have  preference  each  succeeding  year,  is  not  a  tenancy 
r  to  year,  and  does  not  entitle  tenant  to  legal  notice  to  quit. 

V.   Morris.   5   Grat.   90. 
igreement  by  tenant  that  he  will  surrender  possession  whenever 
ser  of  the  land  requires  it  makes  him  tenant  at  will,  and  not 
r  to  year.      Harrison  v.  Middleton,   11  Grat.  527. 
Caufman  v.   Mastin.   66  S.   E.   92    (W.  Va.),  it  was  held  that  a 
tiding  over  and  paying  monthly  rent  beyond  the  term  of  a  lease 

r.  In  which  lease  rent  is  reserved  by  the  month  and  is  payable 
ily  periods,  does  not  alone  imply  a  renewal  by  the  year.  A 
of  the  tenancy  by  the  month   is   thereby  Implied,   15   Va.   Law 

o  tenant  In  default  after  ilve  days'  notice,  see  section  5448. 
n  of  notice  to  quit  by  landlord  to  tenant  from  year  to  year, 
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4  Min.  (3d  Ed.)  p.  1768;  qf  notice  by  tenant  from  year  to  year  of  his  in 
tention  to  quit,  Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatiom 
chapter  93,  section  6. 

See  Gregory's  Forms  Nos.  373,  374. 

Sec.  [^517.  Effect  of  failure  of  tenant  to  vacate  premises  at  a 
piration  of  term. — ^A  tenant  from  year  to  year,  month  to  month  o 
other  definite  term,  shall  not,  by  his  mere  failure  to  vacate  th 
premises  upon  the  expiration  of  the  lease,  be  held  as  tenant  for  ar 
other  term  when  such  failure  is  not  due  to  his  wilfuUness,  negl: 
gence  or  other  avoidable  cause,  but  such  tenant  shall  be  liable  t 
the  lessor  for  use  and  occupation  of  the  premises  and  also  fo 
any  loss  or  damage  sustained  by  the  lessor  because  of  such  failui 
to  surrender  possession  at  the  time  stipulated. 

Revlsons'  Note. — This  soctlon  Is  new.  See  Grice  v.  Todd,  120  Vi 
481,  91  S.  E.  609. 

Sec.  5518.  When  tenant  deserts  premises,  how  landlord  may  entei 
etc. — If  any  tenant  from  whom  rent  is  in  arrear  and  unpaid  sha 
desert  the  demised  premises  and  leave  the  same  uncultivated  o 
unoccupied,  without  goods  thereon  subject  to  distress  sufficient  t 
satisfy  the  said  rent,  the  lessor  or  his  agent  may  post  a  notice,  i 
writing,  upon  a  conspicuous  part  of  the  premises,  requiring  the  tei 
ant  to  pay  the  said  rent,  in  the  case  of  a  monthly  tenant  within  te 
days,  and  in  the  case  of  a  yearly  tenant  within  one  month  from  th 
date  of  such  notice.  If  the  same  be  not  paid  within  the  time  spec 
fied  in  the  notice,  the  lessor  shall  be  entitled  to  possession  of  th 
premises  and  may  enter  thereon,  and  the  right  of  such  tenant  there! 
shall  thenceforth  be  at  an  end;  but  the  landlord  may  recover  th 
rent  up  to  that  time.     (Code  1887,  §  2786;  1902-3-4,  p.  588.) 

Sec.  6619.  Remedy  for  rent  and  for  use  and  occupation. — Rent  c 
every  kind  may  be  recovered  by  distress  or  action.  A  landlor 
may  also,  by  action,  recover  (where  the  agreement  is  not  by  deed 
a  reasonable  satisfaction  for  the  use  and  occupation  of  lands;  c 
the  trial  of  which  action,  if  any  parol  demise,  or  any  agreement  (n( 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appei 
in  evidence,  the  plaintiff  shall  not  therefor  be  non-suited,  but  ma 
use  the  same  as  evidence  of  the  amount  of  his  debt  or  damages.  1 
any  action  for  rent,  or  for  such  use  and  occupation,  interest  sha 
be  allowed  as  on  other  contracts.    (Code  1887,  §  2787.) 

Where  landlord  entered  upon  part  ot  premises  leased  against  tenant 
win,  and,  without  his  consent,  cut  and  removed  hay  therefrom,  but  te: 
ant  continued  to  occupy  premises  for  residue  of  year,  held  landlord  1 
such  disturbance  of  tenant  lost  benefit  of  entire  contract,  and  is  n 
entitled  to  recover  any  part  ofvent.     Briggs  v.  Hall,  4  Leigh  484. 

A  person  cultivating  land   under  an   agreement   for  a   division 
crops  is  an  employee,  and  not  a  tenant.     Parri&h's  Case,  81  Va.  1. 

A  court  of  equity  will  not  enjoin  insolvent  landlord  from  isfuii 
distress  warrant  merely  because  tenant  has  large  set-offs  against  plai 
tiff's  demands.  Hancock  v.  Whitehall  Tobacco  Warehouse  Co.,  100  V 
443,  41  S.  E.  860. 

This  statute  settles  question  raised  in  Eppes'  Ex'rs  v.  Cole  4  He 
(2404) 
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II,  4  Am.  Dec.  512;  Brooks  v.  Wilcox,  11  Orat.  411;  MicRle  v. 
:e,  5  Rand.  571;  Com  v  Ricks,  1  Orat.  416;  Dow  v.  Adams' 
5  Munf.  21;  Cooke  v.  Wise,  3  Hen.  &  M.  463.  The  statute  pro- 
ecifically  for  interest,  and  the.se  cases,  therefore,  do  not  apply. 
It  of  every  kind  may  be  recovered  by  distress,  but  there  can  be 
3SS  unless  the  relation  of  landlord  and  tenant  exists.  Church  t. 
Iron  Co.,  112  Va.  694,  72  S.  E.  685.  For  difference  between  a 
ind  a  lease,  see  this  case. 

'  a  case  in  bankruptcy  before  the  Circuit  Court  of  Appeals  of 
ted  States  for  the  Fourth  Circuit  involving  a  construction  of 
5519,  5522,  5523  and  5524,  see  Bird  v.  City  of  Richmond,  240 
5. 

Burks'  Pleading  and  Practice,  pp.  4,  6. 

Sprinkel  v.  Rosenheim,   103  Va.  187,  47  8.  B.  883. 
'  W.    Va.   decisions   on   similar   statute,  see  Justls'   Annotations, 
93.  section  7. 

>520.  Who  may  recover  rent,  etc. — ^He  to  whom  rent  or  com- 
>n  is  due,  whether  he  have  the  reversion  or  not,  his  personal 
atative  or  assignee  may  recover  it  as  provided  in  the  pre- 
section,  whatever  be  the  estate  of  the  person  owning  it,  or 
his  estate  or  interest  in  the  land  be  ended.  And  when  the 
)f  real  estate  in  fee,  or  holder  of  a  term,  yielding  him  rent, 
e  rent  thereafter  due  shall  be  recoverable  by  such  owner's 
devisee,  or  such  termholder's  personal  representative.  And 
)wner  or  holder  alien  or  assign  .his  estate  or  term,  or  the 
sreafter  to  fall  due  thereon,  his  alienee  or  assignee  may  re- 
ich  rent.     (Code  1887,  §  2788.) 

ent  charge  or  ground  rent  on  death  of  owner  descends  to  heir. 
Sx'r  v.  Com.,  97  Va.  670,  34  S.  E.  460. 

Sprinkel  v.  Rosenheim,   103  Va.  187,  48  8.  E.  883. 
5521.    Who  liable  for  it. — Rent  may  be  recovered  from  the 
r  other  person  owing  it,  or  his  assignee,  or  the  personal  rep- 
tive  of  either ;  but  no  assignee  is  to  be  liable  for  rent  which 

due  before  his  intere.st  began.  Nothing  herein  shall  impair 
ige  the  liability  of  heirs  or  devisees  for  rent,  as  for  other 
f  their  ancestor  or  devisor.     (Code  1887,  §  2789.) 

Sprinkle  v.  Rosenheim,   103  Va.  187,   48  8.  B.   883. 

)522.  When  and  by  whom  distress  made. — Rent  may  be  dis- 
for  within  five  years  from  the  time  it  becomes  due,  and  not 
pds,  whether  the  lease  be  ended  or  not.  The  distress  shall 
e  by  a  constable,  sheriff,  or  sergeant  of  the  county  or  city 
I  the  premises  yielding  the  rent,  or  some  part  thereof,  may 
le  goods  liable  to  distress  may  be  found,  under  warrant  from 
•e,  founded  upon  an  affidavit  of  the  person  claiming  the 
■  his  agent,  that  the  amount  of  money  or  other  thing  to  be 
ed  for  (to  be  specified  in  the  affidavit),  as  he  verily  believes, 
Y  due  to  the  claimant  for  rent  reserved  upon  contract  from 
son  of  whom  it  is  claimed.     (Code  1887,  §  2790;  1902-3-4,  p. 

I'l.'iors'   Note. — .4s   this  section   stood  before  the  revision.   It  con- 

ipon  clerks  of  circuit  and  corporation  courts  the  rlffht  to  issue 

warrants.     This   provli^ion  was   inserted  by  the  amendment  of 

(2406) 


Digitized  by 


GoogI 


§5523 


SBBTTB 


[Tit. 


1902-8-4,  p.  664,  ami  no  loniirer  appears  in  the  section.  .4.s  the  der 
could  not  try  the  warrants  and  Justices  are  always  convenient,  the 
seemed  to  be  boi  reason  for  giving  clerics  power  to  issue  distress  wnrran' 

When  agent  to  collect  rent  not  authorized  to  sue  out  distress  warrai 
Fish'burne  t.  Engledove,  91  Va.  648,  22  S.  E.  354. 

Form  of  affldavit  for  warrant  for  distress  for  rent  reserved  in  mone 
4  Mln.   (3d  Ed.)   p.   1619;   of  warrant  for  distress  for  rent  reserved 
money,  Id. 

As  to  forthcoming  bonds  by  tenants,  and  defense  thereon,  see  sf 
tions  6518,  6519,  6522. 

As  to  distress  for  advances  to  tenants,  see  section  6454. 

See  Sprinkel  v.  Rosenheim,  103  Va.  187,  48  S.  E.  883. 

For  a  case  In  bankruptcy  before  the  Circuit   Court   of  Appeals 
the  United  States  for  the  Fourth  Circuit  involving  a   construction 
sections  5519.  6622,  6623  and  6624,  see  Bird  v.  City  of  Richmond,  2 
Fed.  545. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioi 
chapter  93,  section  10. 

See  Oregory's  Forms  No.  26. 
Sec.  5523.  On  what  goods  levied. — The  distress  may  be  levied  ' 
any  goods  of  the  lessee,  or  his  assignee,  or  under-tenant,  found  ' 
the  premises,  or  which  may  have  been  removed  therefrom  not  mn 
than  thirty  days.  A  levy  within  such  thirty  days  shall  have  li 
effect  as  if  the  goods  levied  on  had  not  been  removed  from  t 
leased  premises.  If  the  goods  of  such  lessee,  assignee,  or  und( 
tenant,  when  carried  on  the  premises,  are  subject  to  a  lien,  which 
valid  against  his  creditors,  his  interest  only  in  such  goods  shall 
liable  to  such  distress.  If  any  lien  be  created  thereon  while  th 
are  upon  the  leased  premises,  or  within  thirty  days  thereafter,  th 
shall  be  liable  to  distress,  but  for  not  more  than  one  year's  rei 
whether  it  shall  have  accrued  before  or  after  the  creation  of  t 
lien.  No  other  goods  shall  be  liable  to  distress  than  such  as  a 
declared  to  be  so  liable  in  this  section,  nor  shall  the  goods  of  t 
•under-tenant  be  liable  to  a  greater  amount  than  such  under-tena 
owed  the  tenant  at  the  time  the  distress  was  levied.  (Code  18i 
§  2791.) 

Revlsors'  Note.— The  secoAd  sentence  of  this  section  is  new,  as  i 
also  the  words  "or  within  thirty  days  Uierenfter"  appearing  in  the  foni 
sentence.  It  was  held  in  Geiger  v.  Harmon,  3  Gratt.  130,  under  t 
fonneD  language  of  the  section,  that  the  landlord's  Uen  for  a  year's  re 
did  not  extend  to  protect  the  tenant's  property  from  execution  except 
cases  where  the  goods  were  on  the  premises  leased.  Under  that  holdi 
In  order  for  the  distress  warrant  to  take  priority  over  an  execution, 
was  necessary  for  the  distress  warrant  to  l>e  levied  within  the  thirtj-  de 
And  before  the  execution  was  levied.  See  discussion  in  Burks'  PI.  &  1 
section  18.  The  new  language  overturns  the  holdin;;  in  Geiger  v.  Hi 
mon,  and  now  If  a  distress  be  levied  on  the  goods  within  thirty  days  afi 
their  removal,  the  effect  is  declared  to  be  the  same  as  if  tlie  goods  levl 
on  had  not  been  removed  from  the  leased  premises,  and  the  lien  foi 
year's  rent  applies  to  the  goods  within  thirty  days  after  their  remoi 
as  well  as  while  they  ore  on  the  leased  premises,  hence  a  distress  warn 
levied  within  the  thirty  days  talces  priority  over  an  execution  levi 
(during  iihe  same  period,  whether  levied  before  or  after  the  levying 
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w  warrant.  It  will  be  observed,  however,  that  the  langnaKe  is 
ed  to  the  lien  of  an  execution. 

alter  part  of  the  revised  section  prevents  an  Injnstice  to  the 
mt  which  he  suffered  under  tlie  old  law.  Formerly,  the  goods 
ler-teuant  were  Uable  lor  the  whole  amount  of  the  rent  due 
ant,  regardless  of  the  state  of  accounts  between  the  tenant  and 
tenant  (Bernard  v.  McClanahan,  115  V'a.  453,  79  8.  E.  1059); 
are  not  liable  to  a  greater  amount  than  the  under-tenant  owed 
i  at  the  time  the  distress, was  levied. 

t  of  section. — At  common  law,  goods  of  tenant  taken  In  execu- 
sh  remaining  on  the  premises,  were  not  the  subject  of  distress 
ndlord  lost  his  lien  upon  tenant's  effects  after  the  sheriff  had 
them.  The  object  of  this  section  therefore  was  to  protect  the 
gainst  liens  created  upon  the  property  subject  to  distress  upon 
imises,  after  the  tenancy  began,  by  providing  that  liens  so 
lould  be  ineffectual  to  defeat  landlord's  right  to  recover  for 
rent,  whether  such  rent  accrued  before  or  after  the  creation 
as,  provided  goods  are  distrained  within  five  years  from  the 
■ent  becomes  due.  Sprinkel  v.  Rosenheim  103  Va.  185,  188, 
83. 

i  of  trust. — Tenant  under  lease  for  term  containing  no  agree- 
•enewal  executed  trust  deed  on  personalty  on  premises.  After- 
dlord  and  tenant  agreed  on  renewal  different  In  terms  from 
ase.  Held,  effect  of  renewal  was  a  new  tenancy  commencing 
ution  and  record  of  trust  deed  which  had  priority  over  rent. 
)omattox  V.  Hamilton,  83  Va.  319,  2  S.  E.  195. 
e  assignee  of  tenant  holds  over  after  year's  lease,  and  lessor 
nt,  such  acceptance  of  rent  constituted  a  new  tenancy,  and, 
f  tenant  having  executed  lo  creditor  deed  of  trust  on  furniture 
iration  of  first  year,  such  deed  had  priority  over  rent  for  term 

tenancy.      City  of  Richmond  v.  Duesberry,  27  Grat.  210. 
ant  tor  a  year  executes  deed  of  trust  on  part  of  his  personal 
to   secure    one    creditor,    and    then    executes   another   deed    to 
)ther  creditor,  ''.onveying  all  the  property  on  leased  premises. 

on  sale  of  properly  under  distress  rent  is  to  be  paid  first  out 
y  not  embraced  in  first  deed,  which  is  to  be  exonerated  If  other 
3  sufficient.      Jones  v.  PUelan.  20  Grat.  229. 
inder-tenant. — See  revisers'  note  above. 

lability  of  an  under-tenant  does  not  arise  out  of  contractuiil 
letween  him  and  the  lessor,  but  by  virtue  of  the  statute. 
.  McClanahan.  115  V.n.  453,  79  S.  E.  1059. 
lability  of  the  under-tenant's  property  continues  while  on  the 
jmlses,  and  for  thirty  days  after  it  is  removed  therefrom. 
.  McClanahan,  115  Va.  453,  79  S.  E.  1059. 
•ally. — As  to  the  case  of  Geiger  v.  Harmon,  3  Gratt.  130,  see 
lote  above. 

I  is  no  authority  for  levying  either  a  distress  warrant  or  an 
t  for  rent  upon  property  which  has  been  removed  from  the 
amises  for  more  than  thirty  days.  Dime  Deposit  Bank  v. 
13  Va.  567,  75  S.  E.  179. 

iccupant  of  a  room  or  rooms  in  a  tenement  is  a  lodger  and  not 
vhere  the  owner  retains  h's  character  as  master  of  the  house, 
;  same  time  retains  the  general  control  over  the  whole  bouse, 
rnchburg  Y.  M.  C.  A.,  115  Va.  745,  20  Va.  L.  Reg.  24  and  note, 
>S9. 

but   not   construed   in   Wicifham  v.   Richmond  Spike   Co.,   107 
?  S.  E.   647. 

;eneral  discussion  of  sections   5523  and   5524  as  they  stood  at 
see  Wades  v.  Figgatt,  75  Va.  575;    11  Va.  Law  J.  445.     As  to 
op  reserved  as  rent,  see  sections  6454,  6455. 
I  case  in  bankruptcy  before  the  Circuit  Court  of  Appeals  of  the 
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United  States  for  the  Fourth  Circuit  involving  a  construction  of  seo 
5519,  5522,  5523  and  5524,  see  Bird  v.  City  of  Richmond,  240  Fed. 

Under  this  and  the  following  section:  construed  in  connection 
the  National  Bankruptcy  Act,  the  claim  (lien)  of  the  landlord  fo; 
rent  of  the  premises  in  which  the,  bankrupt  was  conducting  his  bus 
Is  superior  to  and  entitled  to  priority  over  the  claims  of  clerks  for  f 
for  three  months  immediately  preceding  bankruptcy.  Lott  v  Sals 
237  Fed.  191   (C.  C.  A.,  Fourth  Circuit);   In  re  Hyman,  Id. 

See  Burks'  PI.  &  Pr.,  pp.  6,  11,  3  2.  13,  14. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotal 
chapter  93,  section  11. 

See  Gregory's  Forms  Nos.  26,  420,  421,  422,  423,  468,  469,  470. 

Sec.  6524.  When  goods  not  to  be  removed  without  paying  a  y 
rent;  lien  for  taxes,  levies,  and  militia  fines  not  affected. — If, 
the  commencement  of  any  tenancy,  a  lieu  be  obtained  or  create 
deed  of  trust,  mortgage,  or  otherwise,  upon  the  interest  or  proj 
in  goods  on  premises  leased  or  rented,  of  any  person  liable  fo; 
rent,  or  the  said  goods  be  sold,  the  party  having  such  lien,  o) 
purchaser  of  such  goods,  may  remove  them  from  the  premise 
the  following  terms,  and  not  otherwise,  that  is  to  say :  on  the  t 
of  paying  to  the  person  entitled  to  the  rent  so  much  as  is  in  ar 
and  securing  to  him  so  much  as  is  to  become  due,  what  is  so 
or  secured  not  being  more  altogether  than  a  year's  rent  in  any 
If  the  goods  be  taken  under  legal  process,  the  officer  executi 
shall  out  of  the  proceeds  of  the  goods,  make  such  payment  of 
is  in  arrear;  and  as  to  what  is  to  become  due,  he  shall  sell  a 
ficient  portion  of  the  goods  on  a  credit  till  then,  taking  fron 
purchasers  bonds,  with  good  security,  payable  to  the  person  s 
titled,  and  delivering  such  bonds  to  him.  If  the  goods  be  not  t 
under  legal  process,  such  payment  and  security  shall  be  made 
given  before  their  removal.  Neither  this  nor  the  preceding  se 
shall  affect  any  lien  for  taxes,  levies,  or  militia  fines.  (Code 
§  2792.) 

Revisers'  Note.— ^The  ftrst  sentence  of  thi.s  section  now  exp 
Includes  purchaser;.  .  Xhey  were  probably  provltled  for  by  the  lattei 
of  the  section,  but  It  was  thought  best  to  make  the  language  more  ex 

The  trustee  In  a  deed  of  trust  given  by  the  lessor  on  property 
It  had  been  carried  on  leased  premises  cannot  remove  property 
leased  premises  without  securing  to  lessor  one  year's  rent.  And  i 
tlon  of  trustee  to  remove  or  sell  said  property  is  sufficient  to  wa 
swearing  out  of  attachment.  Oftordinger  v.  Ford,  92  Va.  63( 
S.  E.  246. 

The  goods  of  the  under-tenant  cannot  be  subjected  to  the  satisti 
of  more  than  one  year's  rent.  Bernard  v.  McCl&nahan,  115  Va. 
79  S.  E.  1059.      But  as  to  this  see  sections  5523.  5525  and  revisors'  i 

For  a  case  in  bankruptcy  before  the  Circuit  Court  of  Appeals  ( 
United  States  for  the  Fourth  Circuit  involving  a  construction  of  sei 
5519,  5522,  5523  and  5524,  see  Bird  v.  City  of  Richmond,  240  Fed 

See  notes  to  section  6523;  Harvie  v.  Wickham,  6  Leigh  236. 

See  Burks'  Pleading  and  Practice,  pp.  12,  13,   14. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annota 
chapter  93,  section  12. 

See  Gregory's  Forms  No.  26. 
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5.  When  goods  of  an  under-tenant  may  be  removed  from 

mises. — The  preceding  section  is  subject  to  the  following 
?:  An  under-tenant,  or  a  purchaser  from  him,  or  a  cred- 
ig  a  deed  of  trust,  mortgage,  or  other  encumbrance  cre- 
is  goods  after  they  were  carried  on  the  leased  premises, 
ve  the  same  upon  payment  of  so  much  of  the  rent  con- 
be  paid  by  him  as  is  in  arrear,  and  securing  the  residue, 
ling  one  year's  rent ;  and  if  his  goods  be  taken  under  legal 
;ainst  him,  the  officer  executing  the  same  shall,  out  of  the 
)f  his  goods,  make  payment  of  so  much  of  the  rent  as  to 
is  in  arrear,  and  as  to  what  is  to  become  due  from  him, 
sufficient  of  the  goods  upon  credit  until  then,  taking  from 
asers  bonds  with  good  security,  payable  to  the  party 
>  receive  the  same,  and  deliver  them  to  him.    (Code  1887, 

>r8'  Note. — This  section  is  new.  The  under-tenant  is  put  on 
rooting  as  tFie  tenant,  except  that  the  claim  against  him  is 
the  amount  he  oontractwl  to  pay.  See  revisers'  note  to  section 
ng  on  the  latter  part  of  that  section. 

;ference  at  the  end  of  this  section  should  be  stricken  out. 
3tes  to   preceding  section. 

6.  When  officer  may  enter  by  force  to  levy  distress  or  at- 

— The  officer  having  such  distress  warrant,  or  an  attach- 
rent,  if  there  be  need  for  it,  may,  in  the  day  time,  break 
;nter  into  any  house  or  close  in  which  there  may  be  goods 
he  distress  or  attachment,  and  may,  either  in  the  day  or 
ak  open  and  enter  into  any  house  or  close  wherein  there 
ly  goods  so  liable  which  have  been  fraudulently  or  clan- 
removed  from  the  demised  premises.  He  may  also  levy 
ess  warrant  or  attachment  on  property  liable  for  the  rent 
he  personal  possession  of  tlie  party  liable  therefor.  (Code 
93.) 

(rs'  Note. — Tlie  last  sentence  of  this  section  Is  new.  II  changes 
n  law,  and  probably  the  law  of  Virginia,  but  the  levj  at  common 
y  a  private  individual.  Distress  for  rent  has  now  become  a 
[>ceedlng,  the  levy  is  by  an  officer  In  the  execution  of  process, 
is  no  reason  why  an  officer  may  not  levy  a  distress  warrant  on 
th<-  personal  possession  of  the  tenant  as  well  as  an  execution 
perty  in  the  personal  possession  of  the  execution  debtor. 

!7.    When  distress  not  unlawful  because  of  irregularity, 

re  distress  shall  be  made  for  rent  justly  due,  and  any  ir- 
or  unlawful  act  shall  be  afterwards  done  by  the  party 
?,  or  his  agent,  the  distress  itself  shall  not  be  deemed  to 
'ul,  nor  the  party  making  it  be  therefore  deemed  a  tres- 
initio;  but  the  party  aggrieved  by  such  irregularity  or 
ict  may,  by  action,  recover  full  satisfaction  for  the  special 
i  shall  have  sustained  thereby.  (Code  1887,  §  2794.) 
damages  for  wrongful  distress,  see  section  5783. 
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Sac.  5528.  Betum  of  distress  warrants ;  process  of  sale  thereiuu 
— ^It  shall  be  the  duty  of  each  officer,  who  under  the  present  law  i 
execute  warrants  of  distress,  except  where  it  is  otherwise  provi 
by  law,  to  make  return  of  his  action  and  proceedings  upon  s 
warrants  as  may  be  placed  in  his  hands  for  collection,  and  file 
same  with  the  clerk  of  the  circuit  or  corporation  court  of  his  cou 
or  city,  as  the  case  may  be,  within  sixty  days  after  the  same  i 
have  come  to  his  hands.  Upon  the  return  of  such  warrant  it  si 
be  the  duty  of  such  clerk  to  enter  the  same  upon  the  execution  b 
of  his  office  after  the  manner  as  now  provided  by  law  as  to  ex( 
tions  issued  by  justices  and  returned  unsatisfied,  and  the  said  el 
shall  preserve  such  warrant  in  his  office  as  is  now  provided  a; 
such  unsatisfied  executions.  If  such  return  shall  show  that  a  1 
has  been  made  and  that  property  levied  on  remains  unsold  it  s 
be  lawful  for  the  said  clerk  of  the  circuit  or  corporation  court,  as 
case  may  be,  in  whose  office  such  return  is  filed  to  issue  a  wrii 
venditioni  exponas  thereon  just  as  if  tlie  said  return  were  upo 
writ  of  fieri  facias.    (1897-8,  p.  755.) 

Sec.  5529.  Bemedy,  when  rent  is  to  be  paid  in  other  thing  t 
money. — Where  goods  are  distrained  or  attached  for  rent  reser 
in  a  share  of  the  crop,  or  in  any  thing  other  than  money,  the  els 
ant  of  the  rent,  having  given  the  tenant  ten  days'  notice,  or,  il 
be  out  of  the  county,  having  set  up  the  notice  in  some  conspicu 
place  on  the  premises,  may  apply  to  the  court  to  which  the  atti 
ment  is  returnable,  or  the  circuit  court  of  the  county  or  the  < 
poration  court  of  the  corporation  in  which  the  distress  is  made 
ascertain  the  valu^  in  money  of  the  rent  reserved,  and  to  orde 
sale  of  the  goods  distrained  or  attached.  The  tenant  may  make 
same  defenses  that  he  could  to  a  motion  on  a  forfeited  forthcom 
bond  given  for  rent,  and  may  also  contest  the  value  of  what 
reserved  for  the  rent.  The  court  shall  ascertain,  either  by  its  ( 
judgment,  or,  if  either  party  require  it,  by  the  verdict  of  a  j 
impaneled  without  the  formality  of  pleading,  the  extent  of  the 
bility  of  the  tenant  for  rent,  and  the  value  in  money  of  such  r 
and  if  the  tenant  has  been  served  with  notice  shall  enter  judgm 
against  him  for  the  amount  so  ascertained.  It  shall  also  order 
goods  distrained  or  attached,  or  so  much  thereof  as  may  be  necessj 
to  be  sold  to  pay  the  amount  so  ascertained.  The  officer  char 
with  the  execution  of  such  warrant  or  attachment  shall  make  ret 
thereof  to  the  clerk's  office  of  the  court,  showing  how  he  has 
ecuted  the  same.  If  the  goods  so  directed  to  be  sold  prove  in; 
ficient  to  pay  the  amount  of  the  rent  so  ascertained,  an  execul 
may  be  issued  on  said  judgment  as  in  case  of  other  judgments,  wl 
may  be  levied  on  such  property  as  would  be  leviable  under 
execution  issued  on  a  judgment  in  an  action  brought  to  recc 
the  rent.  (Code  1887,  §  2795.) 
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lors'  Note. — I'ndor  thle  section  as  It  stood  before  the  revlsioii 
it  clear  what  defenses  the  tenant  could  make,  at  what  stage, 
the  defenses  should  be  nuide.  It  appeared  that  the  court  had 
to  go  further  than  to  ascertain  tlie  value  la  money  of  the  rent 
r  a  sale  of  the  property.  Tresumably,  If  defenses  were  not 
t  the  time  of  the  application  to  ascertain  the  Value,  when  the 
ne  to  sell  the  tenant  could  give  .-i  forthcoming  bond  and  make 
le  to  a  motion  on  that  bond.     Tliis  involved  two  prorteedings  In 

0  necessity  bein^  seen  for  this,  the  revised  section  makes  provl- 
laving  the  entire  litig.-ition  at  one  time  and  in  one  proceeding. 
wed  in  Brooks  v.  Wilcox,   11  Grat.   411. 

lote  of  Parrlsh's  Case,  81  Va.  1,  under  section  5519. 

1  of  affidavit  for  warrant  of  distress  for  rent  reserved  in  klr.d, 
J  Ed.)  p.  1619;  of  distress  for  rent  reserved  In  kind,  Id.  p.  1620; 

to  tenant  to  ascertain  the  value  of  chattels  distrained  or  at- 

l. 

Jurks'  Pleading  and  Practice,  pp.  10,  47. 

W.   Va.   decisions   on  similar  statute,  see  Justis'  Annotations, 

3,  section  15. 

Jregory's  Forms  Nos.  264,  364. 

>30.  Proceedings  to  establish  right  of  re-entry,  and  judg- 
refor. — Any  person  who  .shall  have  a  right  of  re-entry  into 
reason  of  any  rent  issuing  thereout  being  in  arrear,  or  by 
f  the  breach  of  any  covenant  or  condition,  may  serve  a 
an  in  ejectment  on  the  tenant  in  possession,  where  there 
such  tenant,  or,  if  the  possession  be  vacant,  by  affixing  the 
an  upon  the  chief  door  of  any  messuage,  or  at  any  other 
1  place  on  the  premises,  which  service  shall  be  in  lieu  of  a 
ind  re-entry;  and  upon  proof  to  the  court,  by  affidavit  in 
udgment  b.y  default,  or  upon  proof  on  the  trial,  that  the 
ned  was  due,  and  no  sufficient  distress  was  upon  the  prem- 
lat  the  covenant  or  condition  was  broken  before  the  service 
elaration,  and  that  the  plaintiff  had  power  thereupon  to  re- 
shall  recover  judgment  and  have  execution  for  such  lands. 
87,  §  2796.) 

■e  lessor  can  exercise  right  of  re-entry  for  failure  to  pay  rent, 
demand  payment,  unless  such  demand  Is  waived  by  terms  of 
ihnston  v.  Hargrove.  81  Va.  118. 

provisions  of  section  5487  do  not  apply  to  action  broa^ht  to 
lased  premises  under  this  section.     Leonard  v.  Henderjon,   23 

W.  Va.  decisions  on  similar  statute,  see  Justis'  Anuotatlons, 
3.  section  16. 

31.  When  defendant  barred  of  relief. — Should  the  defend 
her  person  for  him,  not  pay  the  rent  in  arrear,  with  interest 
1,  nor  file  a  bill  in  equity  for  relief  against  such  forfeiture, 
reive  calendar  months  after  execution  executed,  he  shall  be 
'  all  right,  in  law  or  equity,  to  be  restored  to  such  lands  or 
s.    (Code  1887,  §  2797.) 

)wner  of  ground  rent  In  fee  secured  on  land  of  another  brings 
ist  tenant  In  possession  and  obtains  ludgment  by  default.  At 
owner  of  land  was  an  Infant.  On  arriving  at  full  age,  but  after 
trom  date  of  Judgment,  owner  brings  ejectment  against  former 
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plaintiff.     Held,  that  under  this  section  he  is  barred.     Leonard  t.  Hen( 
son,  23  Grat.  331. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  c1 
ter  93,  section  17. 

Sec.  5632.  How  trustee  or  mortgagee  relieved  from  the  forfeit! 
— Any  mortgagee  or  trusteee  of  such  lands  not  in  possession  thei 
may,  within  twelve  calendar  months  after  execution  executed 
the  rent  and  all  arrears,  with  interest  and  costs,  or  file  a  bill  in  e( 
ty,  for  relief  against  such  forfeiture ;  and  thereupon  may  be  relie 
against  it,  on  the  same  terms  and  conditions  as  the  owner  of  s 
lands  or  tenements  would  be  entitled  to.     (Code  1887,  §  2798.) 

Sec.  6633.  How  owner,  etc.,  relieved  in  equity. — If  the  ownei 
such  lands,  or  any  person  having  right  or  claim  thereto,  shall,  w 
in  the  time  aforesaid,  file  his  bill  for  relief  in  any  court  of  eqii 
he  shall  not  have  or  continue  any  injunction  against  the  proceedi 
at  law  on  the  ejectment,  unless  he  shall,  within  thirty  days  n 
after  a  full  and  perfect  answer  filed  by  the  plaintiff  in  ejectmi 
bring  into  court,  or  deposit  in  some  bank  within  the  State  to 
credit  of  the  cause,  such  money  as  the  plaintiff  in  ejectment  shall 
his  answers,  swear  to  be  due  and  in  arrear,  over  and  above  all  ; 
allowances  and  also  the  costs  taxed  in  the  suit,  there  to  remain 
the  hearing  of  the  cause,  or  to  be  paid  out  to  the  plaintiff  on  g 
security,  subject  to  the  decree  of  the  court.  And  in  ease  the 
shall  be  filed  within  the  time  aforesaid,  and  after  execution  execu 
the  plaintiff  shall  be  accountable  for  no  more  than  he  shall,  re; 
and  bona  fide,  without  fraud,  deceit,  or  wilful  neglect,  make  of 
premises  from  the  time  of  his  entering  into  the  actual  possess 
thereof,  and  if  it  should  be  less  than  the  rent  payable,  then  the  ] 
session  shall  not  be  restored  until  the  plaintiff  be  paid  the  s 
which  the  money  so  made  shall  fall  short  of  the  rent  for  the  time 
so  held  the  lands.     (Code  1887,  §  2799.) 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  c 
ter  93,  section  19. 

Sec.  6634.  How  judgment  of  forfeiture  prevented. — If  any  pt 
having  right  or  claim  to  such  lands  shall,  at  any  time  before 
trial  in  such  ejectment,  pay  or  tender  to  the  party  entitled  to  s 
rent,  or  to  his  attorney  in  the  cause  or  pay  into  court,  all  the  rent 
arrears,  with  interest  and  costs,  all  further  proceedings  in  the  ej 
ment  shall  cease.  If  the  person  claiming  the  land  shall,  upon 
filed  as  aforesaid,  be  relieved  in  equity,  he  shall  hold  the  lane 
before  the  proceedings  began,  without  a  new  lease  or  convevai 
(Code  1887,  §  2800.) 

Tender  of  rent  to  agent  of  owner  before  action  of  unlawful  deta 
will  defeat  right  of  re-entry  under  terms  of  lease.  Johnston  v.  Hargr 
81  Va.  118. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  cl 
ter  93,  section  20. 

Sec.  6535.  When  suit  for  re-entry  brought. — In  ease  the  time 
re-entering  be  specified  in  the  instrument  creating  the  rent,  c( 
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ondition,  the  proceedings  in  ejectment  shall  not  be  begun 
time  shall  have  elapsed.  (Code  1887,  §  2801.) 
16.  In  case  of  actual  re-entry,  'written  act  of  reentry  to  be 
and  recorded,  and  certificate  thereof  publiflhed. — Where 
2ntry  is  made,  the  party  by  or  for  whom  the  same  is  made 
rn  a  written  act  of  re-entry,  sworn  to  by  the  sheriff  or 
jer  acting  therein,  to  the  clerk  of  the  circuit  court  of 
y  or  corporation  court  of  the  city  wherein  the  lands 
nts  are,  who  shall  record  the  same  in  the  deed  book, 
1  deliver  to  the  party  making  the  re-entry  a  certificate 
orth  the  substance  of  such  written  act,  and  that 
had  been  left  in  his  office  to  be  recorded,  which  certificate 
ublished  at  least  once  a  week  for  two  months  successively, 
lewspaper  published  in  or  nearest  to  such  county  or  cor- 
which  publication  shall  be  proved  by  affidavit  to  the  sat- 
of  the  said  clerk,  who  shall  note  the  fact  in  the  margin  of 
d  book  against  the  record  of  the  act  of  re-entry,  in  the 
I'ublication  made  and  proved  according  to  law.  A.  B., 
ind  shall  return  the  original  act  of  re-entry  to  the  party 
hereto.  Said  written  act  of  re-entry,  when  recorded,  and 
i  thereof  or  a  duly  certified  copy  from  such  record,  shall 
ce,  in  all  cases,  of  the  facts  therein  set  forth.    (Code  1887, 

37.  Fee  of  clerk. — The  clerk  shall  be  paid  for  recording, 
certificate,  and  noting  publication,  as  aforesaid,  one  dollar 
cents,  and  shall  collect  and  account  for  the  same  tax  upon 
h  act  of  re-entry  offered  for  record  as  shall  then  be  levied 
)on  deeds  of  conveyance.    (Code  1887,  §  2803.) 

38.  Within  what  time,  and  how,  owner  may  be  restored  to 
ision. — Should  the  person  entitled  to  such  lands  at  the  time 
y  made,  or  having  claim  thereto,  not  pay  or  tender  the  rent 
-rears  thereof,  with  interest  and  all  reasonable  expenses  in- 
jout  such  re-entry,  within  one  year  from  the  first  day  of 
)n  as  aforesaid,  he  shall  be  forever  barred  from  all  right  in 
uity  to  the  said  lands.  In  case  any  party  having  right  shall 
nder  the  said  rent  and  arrears,  with  interest  and  expenses 
aid,  to  the  party  making  re-entry,  within  the  time  afore- 
d  therefor,  he  shall  be  reinstated  in  his  possession  to  hold  as 
»ntry  had  not  been  made.     (Code  1887,  §  2804.) 

39.  Limitation  of  suit,  etc.,  against  person  in  possession  by 
—No  person  who,  or  those  under  whom  he  claims,  shall  liave 
sessed  of  lands  by  virtue  of  a  re-entry  for  the  term  of  two 
er  the  first  day  of  July,  eighteen  hundred  and  fifty,  shall  be 
1  therein  by  suit  or  otherwise  for  any  defect  of  proceedings 
intry.     (Code  1887,  §  2805.) 
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CHAPTER  228. 
Emblements. 

Sec. 


5543.  How  lessee  Irom  tenant 
life   or  other   uncertain 
terest    to    hold;    hov/ 
paid  and  apportioned. 


Sec 

5540.  Law  of  emblements. 

6541.  What  rent  tenant  entitled  to 

emblements  to  pay. 
5642.  Compensation     to     outgoing 
tenant   for   preparation    of 
land  for  crop. 
Sec.  6540.    Law  of  emblemoats. — In  all  cases  the  right  to  em 
ments  shall  be  as  at  common  law.    (Corle  1887,  §  2806.) 

As  to  doctrine  of  emblements  at  common  law,  see  2  Min.  (4th 
102-106. 

Where  there  Is  an  order  for  foreclosure  of  mortgaged  premises, 
marshal  sells  under  such  order,  the  growing  crops  thereon  cultivate^ 
the  mortgagor  passes  to  the  purchaser.     The  doctrine  of  emblements 
not  apply  to  such  case.     Crews  v.  Pendleton,  1  Leigh  297,  19  Am.  Dec. 

Quaere,  whether  crops  grown  upon  land  which  is  embraced  in  i 
of  trust  conveying  same,  and  all  crops  now  or  hereafter  grown  thei 
pass  under  deed  or  are  subject  to  Hen  of  executions.  Brockenbrou 
Ex'x  V.  Urockenbrough's  Adm'r,  31  Grat.  580. 

As  to  right. of  dowress  to  emblements,  pee  section  5f30. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  c 
ter  94,  section  1. 

Sec.  5641.  What  rent  tenant  entitled  to  emblements  to  pay. — 
tenant  who  is  entitled  to  emblements,  or  his  personal  represei 
tive,  shall  pay  a  reasonable  rent  for  so  much  land  as  the  emblem* 
shall  occupy,  in  the  same  proportion  as  it  shall  bear  in  quan 
and  value  to  the  entire  premises;  and  such  rent  shall  be  apportio 
among  the  owners  of  the  reversion,  if  there  be  more  than  one, 
cording  to  their  respective  interests.     (Code  1887,  §  2807.) 

Sec.  6642.  Compensation  to  outgoing  tenant  for  preparatioi 
land  for  crop. — If  any  land  has  been  prepared  by  the  tenant  pr 
ous  to  the  expiration  of  the  lease,  for  the  purpose  of  putting  a  c 
into  the  ground,  under  such  circumstances  as  would  have  entitled 
tenant,  or  his  personal  representative,  to  emblements,  if  the  crop 
been  put  in,  those  who  succeed  to  the  land  shall  pay  a  reasons 
compensation  for  such  preparation.  (Code  1887,  §  2808.) 
Are  "bulbs"  crops?     See  20  Va.  L.  R.  387. 

Sec.  5543.  How'  lessee  from  tenant  for  life  or  other  uncertain 
terest  to  hold;  how  rent  paid  and  apportioned. — If  there  be  ten 
for  life  or  other  uncertain  interest  in  land  which  is  let  to  anotl 
upon  the  determination  of  such  life  or  other  uncertain  interest, 
lessee  may  hold  the  land  to  the  end  of  the  current  year  of  the  t 
ancy,  paying  rent  therefor ;  the  rent,  if  it  be  reserved  in  money,  si 
be  apportioned  between  the  tenant  for  life  or  other  uncertain 
terest,  or  his  personal  representative,  and  those  who  succeed 
the  land.  If  rent  be  reserved  in  kind,  it  shall  be  paid  to  the  ten 
for  life  or  other  uncertain  interest,  or  his  personal  representat] 
and  the  said  tenant  or  his  personal  representative,  as  the  case  n 
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lall  pay  to  those  who  succeed  to  the  land  a  reasonable  rent, 
ney,  from  the  expiration  of  the  life  estate  or  other  uncertain 
St  to  the  end  of  the  current  year  of  the  tenancy;  the  rent  to 
id  to  those  who  succeed  to  the  land  shall  be  a  charge  in  prefcr- 
;o  other  claims  on  the  rent  received  in  kind  by  such  tenant  or 
jrsonal  representative.     (Code  1887,  §  2809.) 


CHAPTKR  229. 
Apportioninent  of  Money  Coming  Due  at  Fixed  Period*. 


Apportionment  of  rent, 
money,  etc.,  In  case  of  duath 
of  one  Interested. 

Remedy  of  personal  lepru- 
sentatlve,  etc. 


Sec. 

5546 
5547, 


When  chapter  not  to  apply. 

Apportionment  on  purchase 
of  part  of  land  by  bolder 
of  rent,  or  of  part  of  rent 
by  holder  of  land 


;.  5544.    Apportionment  of  rent,  money,  etc.,  in  case  of  death 

e  interested. — On  the  determination,  by  death  or  otherwise. 
;  estate,  or  other  thing,  from  or  in  respect  of  which  any  rent, 
or  money  coming  due  at  fixed  periods,  issues  or  is  derived,  or 
e  death  of  any  person  interested  in  such  rent,  hire,  or  money, 
erson,  or  the  personal  representative  or  assignee  of  the  per- 
(vho  would  have  been  entitled,  but  for  such  death  or  deter- 
;ion,  to  the  rent,  hire,  or  money  coming  due  at  any  such  period, 
have  a  proportion  thereof,  according  to  the  time  which  shall 
elapsed  of  the  time  for  which  the  said  rent,  hire,  or  other 
y  was  growing  due,  including  the  day  of  such  death  or  de- 
nation,  deducting  a  proportional  part  of  the  charges;     (Code 

§  2810.) 
!.  5545.    Remedy  of  personal  representative,  etc. — ^Por  recov- 

such  proportion,  the  said  person,  representative,  or  assignee, 

after  such  fixed  period,  have  such  remedies  as  he  would  have 
'or  recovering  the  whole  of  such  rent,  hire,  or  other  money,  if 
ed  thereto.  (Code  1887,  §  2811.) 

;.  5546.  When  chapter  not  to  apply.^This  chapter  shall  not 
'  to  any  case  in  which  it  is  expressly  provided  that  no  appor- 
lent  shall  take  place.  (Code  1887,  §  2812.) 
;.  5547.  Apportionment  on  purchase  of  part  of  land  by  holder 
Qt,  or  of  part  of  rent  by  holder  of  land. — Where  the  holder  of 
t  shall  purchase  part  of  the  laud  out  of  which  the  same  issues, 
■ent  shall  be  apportioned  in  like  manner  as  if  the  land  hadj 

to  him  by  descent ;  and  where  the  holder  of  land,  being  part 
nd  out  of  which  a  rent  shall  be  issuing,  shall  purchasse  such 
or  part  thereof,  the  rent  so  purcliased  shall  be  apportioned 
•oresaid.     (Code  1887,  §  281S.) 
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TITLE  54. 

Money  and  Interest. 


CHAPTER  230. 
Afoney  and  Interest." 


Sec. 

6648. 

6649. 


The  money  of  account. 
No   writing   invalid   because 
not  80  expressed. 

6660.  In  suits  for  torelgn  money, 
its  value  in  the  money  ot 
account  to  be  fixed. 

666 1.  Legal  rate  of  interest. 

6662.  Contracts,  etc.,  for  more,  Il- 

legal. 

6663.  Rate  allowed  to  banken^ 
brokers  and  corporations. 


Sec. 

6664.  Plea   of   usury;    evidence 
issue    thereon;     if    contn 
usurious   on   Its   face,  wl 
judgment  to  be  given. 

6666.  Excess    over    legal    inten 
may  be  recovered  back. 

6666.  Corporations  not  allowed 

plead   usury. 

6667.  Nor,  unless  expressly  autb( 

Ized,  charge  more  than  Iq| 
Interest. 


Sec.  6648.  The  money  of  account. — The  money  of  account  of  tl 
State  shall  be  the  dollar,  cent,  and  mill.  All  accounts  by  pub 
officers  shall  be  so  kept.     (Code  1887,  §  2814.) 

Money  and  Interest.— Tbe  following  cases  bear  upon  the  general  si 
Ject  of  money  and  interest,  though  they  do  not  construe  any  of  the  s 
tlons  of  this  chapter.  Fox  v.  Taliaferro,  4  Munf.  2  43;  McPerrin  v.  Kii 
1  Rand.  172;  Ross  v.  Norvell,  3  Munf.  170;  .Martin  v.  Hall,  9  Grat. 
Bell  V.  Alexander,  21  Orat.  1;  Moffett  v.  Bickle,  Id.  280;  Counselman 
Holston  Nat.  Building  ft  Loan  Ass'n,  97  Va.  261,  33  S.  E.  603;  Junction 
R.  Co.  V.  Bank  of  Ashland,  12  Wall,  226,  20  L.  Ed.  385;  Strajer  v.  Loi 
83  Va.  715,  3  S.  E.  372;  Thorntons  v.  Fltzhugh,  4  Leigh  209.  See  3  ^ 
Law  Reg.  62. 

Tor  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chi 
ter  96,  section  1. 

Sec,  6649.  No  writinj^  invalid  because  not  so  expressed. — No  wr 
ing  shall  be  invalid,  nor  the  force  of  any  account  or  entry  be  i 
paired,  because  a  sum  of  money  is  expressed  therein  otherwise  th 
in  the  said  money  of  account.    (Code  1887,  §  2815.) 

Sec.  6660.  In  suits  for  foreign  money,  its  value  in  the  money 
account  to  be  fixed. — ^In  any  suit  for  a  sum  of  money  expressed 
any  foreign  currency  or  otherwise  than  in  the  money  of  account 
this  State,  the  jury,  if  there  be  one  impaneled  for  any  other  pi 
pose,  and  if  not,  the  court,  shall  ascertain  tlie  value  in  the  sa 
money  of  account  of  the  sum  so  expressed,  making  such  allowan 


*For  monographic  note  on  Usury,  see  Coffman  v.  Miller, 
698,  Va.  Rep.  Anno. 
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lifference  of  exchange  as  shall  be  just;  and  the  judgment 
i  may  either  be  for  what  may  be  so  ascertained,  or  for  the 
Qoney  expressed  as  aforesaid  to  be  discharged  by  the  sum 
ained.     (Code  1887,  §  2816.) 

nfession  of  Judgment  for  £1,800   Pennsylvania  currency  of  the 

£1,440  Virginia  currency,  fixed  the  value.     Strode  v.  Head,  2 

9. 

udgments  for  sterling  money,  tne  court  should  fix  the  rate  of 

into  current  money  if  jury  does  not.    Taylor  v.  McClean,  3  Call 

igh  declaration  alleges  Indebtednesa  in  money  of  account  of  the 
d  bill  of  particulars  sets  forth  the  items  of  account  In  sterling 

its  value  is  caloilated  and  expressed  In  Federal  money  in  the 
rticulars  this  is  sutflcient  to  admit  the  Introduction  of  evidence 
ctions  between  the  p'arties  in  sterling  money.  The  better  prac- 
ever,  is  to  declare  in  sterling  money,  and  let  Jury  ascertain  its 
domestic  money,  or  to  state  indebtedness  in  foreign  money  ol 

of  so  murh  domestic  currency.  Oeorge  Campbell  Co.  v.  Qeorg« 
Co.,  91  Va.  438.  22  S.  E.  167. 

W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
iction  3. 

)51.    Legal  rate  of  interest. — Legal  interest  shall  continue  to 

'.  rate  of  six  dollars  upon  one  hundred  dollars  for  a  year,  and 

onately  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 

id  no  person  upon  any  contract  shall  take  for  the  loan  or 

nee  of  money  or  other  thing  above  the  value  of  such  rate. 

887,  §  2817;  1916,  p.  323.) 

isors'  Note. — This  section  Is  identical  with  section  2817  of  the 
.8K7.  Thai  section  was  nmemled  by  Acts  1916,  p.  82S,  but  being 
11  that  the  amendment  was  unnecessary,  the  revisers  CMuitted  It. 
it  constitutes  usurj'. — In  order  to  constitute  usury,  both  parties 
consenting  to  the  unlawful  Interest — that  Js  to  say,  the  lender  to 
Lhe  borrower  to  give — and  there  must  be  proof  of  a  loaning  and 
g.     Price  V.  Campbell,  2  Call  111,  1  Am.  Dec.  535.     Or  a  for- 

to  collect  existing  debt.  Myers  v.  Williams,  85  Va.  621,  8  S.  B. 
!  Wei-t  V.  Belrhes.  .5  Munf.  187;  Chllders  v.  Deane,  4  Rand.  406. 
ipound  Interest. — Not  usurious  upon  settlement  of  accounts  to 
i  for  balance  due,  including  interest,  and  to  receive  interest  on 
e.  Brown  v.  Brent,  1  Hen.  &  M^  4.  See  Kraker  v.  Shields,  20 
8;  Bird's  Committee  v.  Bird.  21  Grat.  712;  Young  v.  Hill,  27 
2;   Childers  v.  Deane.   4  Rand.   406;    PindaH's  Bx'x  v.   Bank  of 

10  Leigh  481;  Pultz  v.  Davis,  26  Grat.  903. 
chases  and  sales. — A  fair  purchase  of  a  bond  at  any  discount  is 
ious.  Kenner  v.  Hord.  2  Hen.  &  M.  14:  Hansbrough  v.  Baylor, 
56.  Nor  of  bank  stock  at  any  price  unless  the  object  be  to  borrow 
t  more  than  lawful  Interest.  Greenhow's  Adm'x  and  Heirs  v. 
;  Munf.  472.  8  Am.  Dec.  751;  Selby  v.  Morgan,  3  Leigh  577; 
jrough's  Ex'rs  v.  Spindle's  Adm'rs,  17  Grat.  21.  Nor  to  sell  bank 
very  high  price.  Skipwith  v.  Gibson,  4  Hen.  &  M.  490.  Nor  to 
ed  States  8  per  cent,  stock  at  par.  Bull  v.  Douglas,  4  Munf.  303, 
3c.  518.  See  Moffett  v.  Bickle.  21  Grat.  280;  Helton  v.  Apperson, 
207.  See  note  to  Nichols  v.  Fearson.  7  Pet.  103,  8  L.  Ed.  623. 
;  not  usurious  to  purchase  bona  flde  without  notice  of  purpose  for 
was  executed  (though  at  large  discount),  a  bond  given  to  obligee 
Dse  of  raising  money  for  obligor.     Hansbrough  v.  Baylor,  2  Munf. 

so  to  purchase  negotiable  notes  endorsed  by  payee  for  benefit  of 
nd  sold  by  broker.  Taylor  v.  Bruce,  OUmer  42.  Though  when 
igent  the  notes  are  blank  as  to  payees.  Brummel  v.  Enders,  18 
}.  Or  though  made  for  benefit  of  payee.  Whltworth  &  Whitworth 
i,  5  Rand.  333;  Law's  Ex'rs  v.  Sutherland,  5  Qrat.  367.    Or  though 
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broker  advances  money  to  maker  before  sale.  Oimmi  v.  Cullen,  20  Gi 
439.  Or  though  note  is  payable  to  maker's  own  order.  Mosely  v.  Bro'' 
76  Va.  419;  Bailey  v.  Hill,  77  Va.  492.  But  purchaser  may  be  aitec 
with  knowledge  by  circumstances.     Bailey  t.  Hill,  77  Va.  492. 

Where  property  Is  sold  bona  fide,  and  not  as  a  shift  to  cover  a  lo 
the  deferred  payments,  by  agreement  at  the  time  of  sale,  may  be  mi 
to  bear  any  rate  of  Interest  that  the  parties  may  agree  upon  without 
fringing  the  statute  against  usury.  What  is  called  interest  is  as  mucl 
part  of  the  purchase  price  as  the  principal  sum,  and  though  it  exceed 
legal  rate  the  transaction  is  not  usurious.  Graeme  v.  Adams,  23  Grat.  2 
14  Am.  Rep.  130;  Reger  v.  O'Neal.  10  S.  E.  375;  Kraker  v.  Shields, 
Grat.  398;  Evans  y.  Rice,  96  Va.  60,  30  S.  E.  463. 

■  Penalties. — A  penalty  inserted  in  a  contract,  from  which  the  pa 
may  deliver  himself,  does  not  make  such  contract  UBurlous,  and  the  1 
is  the  same  where  it  is  in  the  power  of  the  party,  by  a  compliance  « 
his  contract,  to  convert  the  penalty  Into  a  6ompensation  for  services  r 
dered  him  by  the  other  party.  Pollard  v.  Baylors,  6  Monf.  433  (o> 
ruling  Pollard  v.  Baylors,  4  Hen.  &  M.  223);  Stratton  v.  Mutual  Asa 
ance  Society,  6  Rand.  22;  Campbell  v.  Shields,  6  Leigh  517;  Ward's  Adi 
V.  Cornett,  91  Va.  676,  22  S.  E.  494,  49  L.  R.  A.  660;  Graves  v.  Oral 
1  Wash.  1;  Winslow  v.  Dawson,  1  Wash.  118;  Call  r.  Scott,  4  Call  402. 

Bond  without  interest  till  maturity,  but  with  Interest  at  8  per  ce 
per  annum  after  maturity,  is  not  usurious  on  its  face.  The  excess  is 
garded  as  penalty,  and  not  as  usury.  Ward's  Adm'r  v.  Cornett,  91  ' 
676,  22  S.  E.  494,  49  L.  R.  A.  660. 

Deed  of  trust  to  secure  such  bond,  given  after  its  maturity,  and 
tending  the  time  of  payment  thereof,  is  not  usurious,  but  furnishes  secui 
for  the  principal  and  only  legal  interest  thereon  until  paid.     Id. 

Bona  flde  holders. — Creditor  induced  debtor  to  allow  him  16  per  e€ 
per  annum  upon  debt,  and  to  give  bond  as  principal  obligor,  in  wb 
the  creditor  Joined  as  surety.  The  bond  was  passed  to  a  third  pen 
to  whom  the  amount  was  bona  fide  due,  and  who  knew  nothing  of  bi 
usurious  agreement.  The  debtor  was  entitled  to  no  relief  in  equity  agai 
such  third  person.     Stone  v.  Ware,  6  Munf.  641. 

Time  from  which  Interest-  mns. — Where  a  note  provides  for  inter 
at  a  valid  stated  rate  the  debt  bears  interest  at  that  rate  until  payme 
notwithstanding  a  Judgment  be  obtained  upon  the  note.  Boswell  v.  1 
Vein  Pocahontas  Coal  Co.,  217  Fed.  822.     See  section  6269,  ttnd  notes. 

Under  the  facts  of  this  case  it  was  held  that  interest  was  recovers 
on  a  debt  for  goods  sold  on  a  thirty-day  credit  at  the  legal  rate  of  inter 
from  the  expiration  of  tbe  credit  until  payment.  Including  the  period  tl 
the  assets  of  the  debtor  were  in  the  hands  of  a  receiver  In  a  suit  to  fo 
close  a  mortgage.  American  Iron  Co.  v.  Seaboard  Air  Line,  233  C. 
261. 

The  greater  rate  continues,  in  the  absence  of  an  agreement  to 
contrary,  after  maturity  of  debt  and  until  it  is  paid.  Evans  v.  Rice,  96 
60,  30  S.  E.  463.     See  Cecil  v.  Hicks,  29  Grat.  1,  26  Am.  Rep.  391. 

Oontracts  of  hazard. — ^Not  usurious  to  contract  to  take,  for  the  lo 
of  142  shares  of  bank  stock  for  a  year,  30  additional  shares,  as  It  ii 
contract  in  which  the  principal  is  at  hazard.  Steptoe's  Adm'ra  v.  Harve 
Ex'rs.  7  Leigh  501.     See  Smith  v.  Nicholas,  8  Leigh  330,  next  section. 

State  Bank  of  North  Carolina  discounted  note,  paying  out  there! 
at  face  value,  ita  own  notes,  which  were  below  par,  stipulating  that  mal 
should  pay  note  in  Virginia  or  other  Northern  bank  notes.  Virginia  i 
United  States  bank  notes  were  at  that  time  at  par.  The  transaction  is  i 
usurious.     State  Bank  v.  Cowan,  8  Leigh  238. 

Bond  given  in  1863,  for  which  borrower  receives  Confederate  no 
at  three  for  one  of  gold,  payable  on  demand  in  current  funds,  is  a  contn 
in  which  the  principal  is  at  hazard,  and  not  usurious.  Boulware 
Newton,  18  Grat.  708;  Hilb  v.  Peyton.  21  Grat.  386.  But  see  Town 
Danville  v.  Sutherlin,  20  Grat.   665:   Lynchburg  v.  Norvell,  Id.  601. 

Disconnt  by  Indlvidoal. — Not  usury  tor  private  individual  to  dedi 
interest  at  time  of  discount  of  commercial  paper,  nor  to  reckon  month 
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rear  at  360  daya,  and  to  take  interest  at  one-half  of  1  per  cent. 
.  Parker  v.  Cousins,  2  Grat.  372,  44  Am.  Doc.  888. 
ivas  conveyed  to  pay  interest  for  three  years  in  advance  upon 
m  plea  of  usury,  creditor  may  show  that  the  land  was  con- 
value  estimated  in  reference  to  the  annual  interest  for  three 
tie  same  should  accrue  upon  the  debt.     Porterfleld  v.  Coiner, 

rHnsaction  on  old  debt. — Usury  In  transaction  is  purged  by  the 
if  new  bond  with  new  parties,  and  last  bond  executed  is  valid, 
'r  V.  Chandler,  IS  Grat.  909,  98  Am.  Dec.  762;  Keckley  v.  Union 
Va.  4  58.  But  not  where  there  is  In  fact  the  same  principal 
1  the  transactions.  Mathews'  Adm'r  v.  Traders'  Bank,  2  Va. 
!7  S.  E.  609. 
h  usurious  security  be  given  for  pre-existing  valid  debt,  such 

I  a  valid  obligation,  and  may  be  recovered.  Parker  v.  Cousins, 
!,  44  Am.  Dec.  388. 

r  and  creditor  made  a  full  settlement,  the  debtor  transferring  to 
dgments  and  debts  to  the  amount  of  his  debt,  agreeing  to  make 
editor  any  deficit  which  might  remain  If  any  of  them  proved 
Debtor  gave  note  to  cover  deficit,  with  third  party  as  endorser, 
was  founded  on  a  new  contract-~on  a  new  consideration— and 
in  the  previous  notes  given  by  debtor  to  creditor  before  their 
does  not  affect  it.  Coffman  v.  Miller,  26  Grat.  698. 
rage  and  attorney's  fees. — It  is  not  usury  for  one  to  contract  to 
r  a  certain  sum,  called  "brokerage,"  to  negotiate  and  guarantee 
him,  and  also  to  pay  attorney's  fees  for  making  abstract  of  title 
3erty  whereon  loan  is  secured,  though  said  sums  exceed  lawful 
Keagy  v.  Trout,  85  Va.  390,  7  S.  E.  329.     See  7  Va.  Law  Reg. 

iearanc«"  is  the  giving  a  further  day  for  the  return  of  a  loan 
;ime  originally  agreed  on  is  passed.  Graeme  v.  Adams,  23  Grat. 
ax.  Rep.  130. 

ent  in  products. — Bond  for  the  payment  of  £1,000,  "or  such 
m  as  shall  be  equal  to  the  said  £1,000,  in  1774,  that  is  to  say, 
;e  as  much  land  and  as  many  negroes  as  it  might  have  done  at 
'  was  not  usurious.  Faulcon  v.  Harriss,  2  Hen.  &  M.  550. 
■ally. — Dating  renewal  note  on  day  of  payment  of  first  note, 
be  bank  receives,  under  each  note,  interest  for  the  same  day, 
T.  Crump  V.  Nicholas,  5  Leigh  251;  Parker  v.  Cousins,  2  Grat. 
m.  Dec.  .18  8. 

isury  to  take  one  note  bearing  interest  from  date  for  several 
of  which  was  undue.  Keckley  v.  Union,  79  Va.  458. 
itract  legal  at  time  it  is  entered  into  cannot  be  made  usurious 
lent  events.  Pollard  v.  Baylors,  6  Munf.  433;  Southall  v.  Farish, 
5-409,  7  S.  E.  534.  1  L.  R.  A.  641;  Ward's  Adm'r  v.  Cornett,  91 
12  S.  E.  494.  49  L.  R.  A.  550. 
agreed  that  A.  will  buy  a  piece  of  land  as  cheap  as  he  can,  and 

II  pay  him  ?900  for  it.  A.  pays  $750  for  the  land,  and  conveys 
•ho  gives  him  his  note  for  $900.  Held  not  usury.  Long's  Ex'r 
9  Leigh  556;  Myers  v.  Williams,  85  Va.  621,  8  S.  B.  483;  Jones 
d,  6  Call  211. 

sury  in  this  case,  though  advanced  shares  receive  less  on  final 
t  than  unadvanced  shares.  White  v.  Mechanics'  Bldg.  Fund 
Grat.  233. 

of  money  to  debtor  to  pay  usurious  debt  Is  not  usurious,  not- 
ing the  lender  was  aware  of  the  purpose  for  which  it  was  bor- 
'aught  V.  Rider,  83  Va.  659,  3  S.  B.  293,  6  Am.  St.  Rep.  306. 
iV.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chap- 
ction  4. 

552.  Contracts,  etc.,  for  more,  illegfal. — All  contracts  and 
es  made,  diroctly  or  indirectly,  for  the  loan  or  forbearance 
y  or  other  thing,  at  a  greater  rate  of  interest  than  is  al- 
T  the  preceding  section,  shall  be  deemed  to  be  for  an  illegal 
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consideration  as  to  the  excess  beyond  the  principal  amoni 
loaned  or  forborne.     (Code  1887,  §  2818.) 

Amendment  of  statute. — Though  a  contract  at  the  time  it  vsls 
was  void  under  the  statute  of  usury,  If  at  the  time  of  the  decre 
statute  had  been  amended,  and  only  avoids  the  contract  for  the  int 
the  decree  should  be  for  the  principal  with  interest  from  the  date  < 
decree.  Mosby  v.  St.  Louis,  &c.,  Co.,  31  Orat.  629;  Bain  v.  Savage,  7 
904;  White's  Adm'x  v.  Freeman,  79  Va.  597.  Legislature  may  r 
valid  contracts  which  were  previously  usurious.  Smoot  v.  People's 
petual  Loan  Ass'n,  96  Va.  686,  29  S.  E.  746,  41  L.  R.  A.  589;  Boat 
Iron  Belt  Building  &  Loan  Ass'n,  96  Va.  119,  30  S.  E.  440. 

Shifts  to  evade  usury. — A  tacit  understanding  between  borrows 
lender,  founded  on  a  known  practice  of  the  latter  to  lend  money  at 
interest  if  the  borrower  purchased  of  him  a  horse  at  an  unreasonable 
is  a  shift  to  evade  the  statute  against  usury.  Douglass  v.  McChesi 
Rand.  109. 

When  a  proposition  is  made  for  a  loan  of  money,  and  the  1 
will  only  consent  to  lend  a  part  of  the  money  wanted  on  conditio: 
the  borrower  shall  receive  stock  at  a  price  much  above  the  market 
to  make  up  the  deficiency,  and  the  bargain  is  made  on  these  terms, 
contract  Is  usurious.  Strlbling  v.  Bank  of  Valley,  5  Rand.  132;  Bs 
Valley  v.  Stribling's  Ex'r,  7  Leigh  26. 

Where  a  loan  is  made  upon  condition  that  the  borrower  shal 
to  the  lender  an  option  to  purchase  his  land  at  a  price  far  below  its  ' 
the  acceptance  of  the  option  is  a  usurious  contract.  Carter  v.  Hool 
Va.  812,  83  S.  E.  386. 

Contract  usurious  by  which,  nominally,  C.  sells  J.  16  slave) 
$2,336,  .T.  agreeing  to  resell  the  slaves  or  such  of  them  as  survive 
at  end  of  year  for  $2,936.    Clarkson's  Adm'r  v.  Garland,  1  Leigh  H 

Excessive  discount. — A  note  valid  in  its  inception  is  afterwan 
dorsed  by  a  party  to  whom  it  has  regularly  come  to  a  third  persoi 
greater  discount  than  legal  interest;  such  transaction  is  usurious, 
worth  v.  Adams,  6  Rand.  333.    See  Hogshead  v.  Baylor,  16  Orat.  105. 

It  is  usurious  to  take  assignment  of  bond  at  greater  discount 
legal  interest,  and  take  deed  of  trust  from  assignor  to  secure  pa: 
of  bond.  Bell  v.  Calhoun,  8  Orat.  22;  Bank  of  Radford  v.  Klrby.  1( 
498,  42  S.  E.  303.     See  note  to  Bank  v.  Klrby  in  8  Va.  Law  Reg.  6! 

Fees,  costs  and  conunisoions. — In  consideration  of  forbearance, 
ment  debtor  agrees  to  give  real  security  for  debt  and  to  pay  costs  ai 
commission  which  bank  had  agreed  to  pay  its  attorney  for  collt 
Held  usurious.    Toole  v.  Stephen,  4  Leigh  581. 

A  sum  allowed  a  creditor  "for  services  rendered  and  settled,"  an 
ing  to  9  per  cent,  per  annum,  was  usurious;  It  appearing  that  th( 
tended  services  were  to  secure  debt  for  creditor's  own  benefit.  8U 
-Ware,  6  Munf.  541. 

If  a  lender,  as  the  price  of  the  extension  of  the  time  of  paymi 
a  loan,  requires  the  borrower  to  pay  his  attorney's  fees  for  suits  aj 
lender  In  addition  to  legal  interest,  the  transaction  is  usurious, 
of  Pocahontas  v.  Browning,  111  Va.  237,  68  S.  E.  1000. 

See  section  5564  and  notes. 

New  transactions  on  old  debts. — It  is  usury  to  take  from  debt 
renewal  of  bond,  his  own  bond  for  part,  and  an  assignment  of  third  p 
bond,  the  two  aggregating  more  than  the  debt.    Oibson  v.  Frlstoe. 
62.  1  Am.  Pec.  502. 

A  bond  given  to  close  a  series  of  transactions  between  the  oblige 
the  obligor,  though  containing  no  usurious  interest  in  it,  yet,  havinf 
given  for  money  loaned  on  usury.  Is  within  the  statute.  Campbell  v 
terson,  11  Leigh  117. 

Nevertheless,  under  the  circumstances  of  this  case,  the  bond  shoi 
received  as  evidence  of  the  amount  advanced.     Id. 

A  surety  in  a  bond  who  had  given  a  deed  of  trust  to  secure  the 
executes  another  deed  of  trust  to  secure  another  debt  of  his  prlnclpa 
to  the  same  parties,  in  consideration  of  the  forbearance  of  the  ore 
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ler  the  first  deed.  Held,  the  second  deed  Is  given  upon  a 
msideration,  and  is  void.  Hopkins  v.  Koonce,  6  Grat.  887. 
md  contract  Is  entered  into,  if  first  contract  was  usurious,  all 
ncluded  in  it  must  have  been  excluded  from  the  second  or  it  Is 
Graeme  v.  Adams,  23  Grat.  225,  14  Am.  Rep.  130. 
uses  and  sales. — A  bond  given  by  A.  to  S.,  the  consideration 
as  in  part  a  debt  due  from  A.  to  S.,  in  part  debts  of  A.  which  S. 
to  pay,  and  for  the  balance  bank  and  railroad  stocks  at  prices 
e  their  market  value,  is  usurious.  Bank  of  Washington  v. 
3rat.  173. 

5  usury,  in  1863,  to  purchase  a  ?5,000  bond  of  the  town  of 
L  public  auction  for  jl  1,050  Confederate  currency,  such  cur- 
f  at  the  time  ten  for  one  of  gold.  Town  of  Danville  v.  Sutherlin, 
)5;  City  of  Lynchburg  v.  Norvell,  20  Grat.  601.  But  see  Boul- 
wton,  18  Grat.  708;  Hilb  v.  Peyton,  21  Grat.  386. 
on  bond  or  property. — It  is  usurious  on  a  loan  of  money  on 
V  6  per  cent,  per  annum  interest,  and  indemnify  lender  for  any 
i  might  impose  on  his  bond.  Meem  v.  Dulaney,  88  Va.  674, 
R3. 

i  a  building  contract  provided  for  six  per  cent.  Interest  on  loan 
r  provided  for  payment  of  taxes  and  insurance  premiums  on 
anveyed  to  secure  the  loan,  the  contract  was  not  tainted  with 
ddle  States  Loan,  &c.,  Co.  v.  Miller's  Adm'r,  104  Va.  464,  61 


fide  holder. — Since  the  passage  of  the  act  embodied  In  this 
!  plea  of  usury  cannot  be  sustained  in  an  action  on  negotiable 
ight  by  a  bona  flde  holder  for  value  who  acquired  the  same 
urity  in  due  course  of  trade.  Effect  of  such  plea  Is  to  cast  the 
proof  on  the  plaintiff  to  show  that  he  is  such  holder.  When 
(Fn  this  he  is  entitled  to  recover.  Lynchburg  Nat.  Bank  v.  Scott, 
,  22  S.  E.  487.  29  L.  R.  A.  827,  50  Am.  St.  Rep.  860.  See  note 
e,  1  Va.  Law  Reg.  363. 

act  of  hazard. — Where,  upon  a  loan  of  money,  the  lender  con- 
jceive,  in  lieu  of  interest,  something  which  may  be  worth  more 

cent,  per  annum,  though  it  may  be  worthless,  as  the  dlyidends 
ock,  the  contract  is  usurious.  Smith  v.  Nicholas,  8  Leigh  330. 
ed  to  be  for  illegal  consideration. — No  part  of  usurious  contract 
t  by  this  section  is  only  "deemed  to  be  tor  an  illegal  considera- 
excess,"  etc.     Fischer  r.  Lee,  98  Va.  166,  86  S.  B.  441.     See 

V.  Adams,  5  Rand.  333. 
[ng  nnd  loan  associations. — A  member  of  a  building  association 
lay,  on  loan  of  $1,000,  |17  per  month,  of  which  $6  was  set  apart 
iks  of  the  a.s80ciation  for  monthly  interest,  |2  for  expenses,  and 
e  loan  fund.  The  transaction  is  usurious.  Crabtree  v.  Old  Do- 
ilding  &  Loan  Ass'n,  95  Va.  670,  29  S.  E.  741,  64  Am.  St.  Rep. 


how  far  building  and  loan  association  loans  are  usurious,  see 
,.  R.  A.  129;   35  L.  R.  A.  244;   46  Am.  St.  Rep.  200.     See,  also, 
Reg.  372.  585. 
ct  governing  loans  by  building  and  loan  associations,  see  chap- 

ct  of  laws  as  to  interest  rates,  see  McGuire  v.  Parker,  1  Wash, 
in  V.  Povall,  8  Leigh  93;  Fant  v.  Miller,  17  Grat.  47;  Bowman  v. 
Grat.  331,  18  Am.  Rep.  686;  Backhouse  Ex's  r.  Selden,  29  Grat. 
)nal  Mut.  Building  &  Loan  Ass'n  v.  Ashworth,  91  Va.  706,  22 

Nickels  v.  People's  Building  &  Loan  Ass'n,  93  Va.  380,  26  S.  B. 
.  Bankers'  Loan  &  Inv.  Co.,  95  Va.  680,  29  S.  B.  744,  64  Am.  St. 

Building  &  Loan  Ass'n  v.  Tinsley,  96  Va.  322,  81  S.  E.  508; 

Eastern  Building  &  Loan  Ass'n,  181  U.  S.  227,  21  Sup.  Ct.  597, 
834;  note  to  Slacum  v.  Pomery,  6  Cranch  221,  8  L.  Bd.  204. 
•ally. — A  debt  to  be  usurious  must  be  so  In  the  beginning.     It 

made  so  In  subsequent  accounts  if  by  punctual  payment  the 
1  avoid  the  payment  of  excessive  interest.     Ward's  Adm'r  t. 
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Cornett,  91  Va.  676,  22  S.  E.  676.     Ruffin  v.  Commercial  Bank, 
708,  19  S.  E.  790. 

An  agreement  to  set  the  profits  ot  mortgaged  property  against 
terest  on  loan  is  usurious  when  in  any  view  of  the  case  profits  exceei 
rate  of  interest.     Robertson  v.   Campbell.   2   Call   421-430;    Reync 
Carter,  12  Leigh  166,  37  Am.  Dec.  642. 

W.,  in  consideration  of  £300  cash,  agrees  to  discharge  T.  of  c 
£1,200  due  H.  Held  agreement  is  usurious.  Watkins  v.  Taylor,  2 
424,  6  Am.  Dec.  486. 

Contract  usurious  where  debtor,  owing  shares  of  bank  stock, 
with  his  creditor  to  pay  him,  at  a  future  day,  the  market  price 
stock  at  that  day,  or  $150  per  share,  at  the  creditor's  option,  wi 
dividends.     Smith  v.  Nicholas,   8  Leigh  330. 

As  to  whether  or  not  premiums  paid  life  insurance  company  to 
debt  to  Insurer  are  usurious,  see  note  to  53  L.  R.  A.  462. 

For  discussion  of  the  Doctrine  of  Usury,  see  3  Min.  (2d  Ed.)  30 

Cited  in  a  review  of  the  case  of  Munford  v.  McVeigh,  1  Va.  L. 
S.  647. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations, 
ter  96,  section  5. 

Sec.  6553.    Rate  allowed  to  bankers,  brokers,  and  corporati< 

Any  licensed  banker  or  broker,  and  any  corporation  authoriz 

law  to  make  loans  or  to  purchase  or  discount  bonds,  bills, 

or  other  paper,  may  loan  money  or  discount  bonds,  bills,  no 

other  paper  at  a  rate  not  exceeding  one-half  of  one  per  cen 

thirty  days,  and  may  charge  a  minimum  loan  or  discount  1 

fifty  cents  on  loans  or  discounts  for  thirtj^  days  or  more,  anc 

receive  such  interest  in  advance.     (Code  1887,  §  2819,  2820; 

p.  138.) 

The  law  of  usury  applies  to  the  banks,  subject  to  the  modific 
prescribed  by  their  charters.    Stribling  v.  Bank  of  Valley,  5  Rand.  1 

Taking  interest  in  advance  upon  the  whole  amount  of  a  nol 
counted  at  bank  is  lawful.    Id. 

It  Is  not  usurious  for  bank  to  reckon  360  days  as  a  year  inst 
365,  the  effect  of  which  la  to  make  the  interest  for  a  year  a  fractioii 
than  6  per  cent,  per  annum.     State  Bank  v.  Cowan,  8  Leigh  23.^. 

On  usury  by  National  Banks,  see  note  to  Farmers  &  Mechanic 
Bank  v.  Bearing,  91  U.  S.  29,  23  L.  Ed.  196;  First  Nat.  Bank  v.  Wal 
U.  S.  151,  22  Sup.  Ct.  457,  46  L.  Ed.  476;  Brown  v.  Marion  Nat. 
169  U.  S.  416;  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132,  22  Si 
50,  46  L.  Ed.  118;  National  Exch.  Bank  v.  Boylen,  26  W.  Va.  554,  5 
Rep.  113. 

For  a  case  relating  to  usury  which  was  dependent  upon  the  coi 
tion  ot  section  6198  of  the  Revised  Statutes  of  the  United  State 
Baker  v.  Lynchburg  Nat.  Bank,  120  Va.  208,  91  S.  E.  157. 

Individuals  have  the  right  given  to  banks  in  this  section  as  to 
interest  in  advance  at  the  rate  of  one-half  of  one  per  cent,  for  thirtj 
Parke  v.  Cousins,  2  Grat.  372.     See,  also,  note  "Discount  by  indlvi 
under  section  5651. 

Cited  in  review  of  the  case  of  Munford  v.  McVeigh.  1  Va.  L.  R 
647. 

Sec.  5554.  Plea  of  uaury;  evidence  on  issue  thereon;  if  coi 
usurious  on  its  face,  what  judgment  to  be  given. — Any  defei 
may  plead  in  general  terms  that  the  contract  or  assurance  on  ' 
the  action  is  brought  was  for  the  payment  of  interest  at  a  gi 
rate  than  is  allowed  by  law,  to  which  plea  the  plaintiff  shall 
generally,  but  may  give  in  evidence,  upon  the  issue  made  up  1 
on,  any  matter  which  could  be  given  in  evidence  under  a  sj 
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n.  Under  the  plea  aforesaid,  the  defendant  may  give  in 
anj'  fact  showing  or  tending  to  show  that  the.  contract  or 
,  or  other  writing  upon  which  the  action  was  bronght, 
n  usurious  consideration.  When  the  issue  on  such  plea  is 
•  the  defendant,  or  if  no  such  plea  is  made,  and  the  con- 
issurance  be  in  writing  and  shows  that  usurious  interest 
therein  contracted  for,  judgment  shall  be  rendered  for  the 
sum  only.     (Code  1887,  §  2821.) 

OTs'  Note. — The  last  sentence  of  this  section  Is  intended  to  ex- 
t  was  believed  to  be  the  meaning  of  the  former  langnafce. 
:  a  personal  defence. — The  plea  of  usury  Is  a  defence  personal 
and  so  purchaser  of  land  subject  to  a  previous  Hen  cannot  object 
en  is  usurious,  but  is  bound  to  discharge  the  lien  as  part  of  the 
le  land.  Spengler  v.  Snapp,  5  Leigh  478;  Michle  v.  Jeffries,  21 
;  Christian  v.  Worsham,  78  Va.  100;  Dickenson  v.  Bankers' 
V.  Co.,  93  Va.  498,  25  S.  E.  548;  Saunders  v.  Baltimore  Building 
5s'n,  99  Va.  140,  37  S.  E.  775.  For  circumstances  under  which 
y  enjoin  sale,  see  Saunders  v.  Baltimore  Building  &  Loan  As^'n, 
),  37  S.  E.  775;   Lee  v.  Feamster,  21  \V.  Va.  108,  45  Am.  Rep. 

■  quasi  penal  offense. — Facts  constituting  usury  must  be  dis- 
?ged  and  clearly  proved.     Smith  v.  Nicholas,  8  Leigh  330.     The 

pleads  usury  must  prove  it;  cannot  make  out  prima  facia  case 
burden  of  proof.     Harnsbarger's  Adm'r  v.  Kinney,  6  Grat.  287. 

quasi  penal  oftense,  and  to  avail  as  defense  must  be  established 
easonable  doubt.  Ward's  Adm'r  v.  Cornett,  91  Va.  676,  22  S.  E. 
.  R.  A.  550.     Must  be  proved  beyond  a  rational  doubt  to  the 

Brockenbrough's  Ex'rs  v.  Spindle's  Adm'r,  17  Grat.  21.  Must 
by  clear  and  satisfactory  preponderance  of  evidence.  Evans  v. 
a.  50,  30  S.  E.  463.  See  Gilliam  v.  Clay,  3  Leigh  590. 
ment  for  principal  snm  only. — In  an  action  on  usurious  contract, 
lent  is  to  be  for  the  principal  sum  ascertained  to  be  due  after 
the  usury  and  interest  on  that  principal  from  date  of  the  Judg- 
ng  V.  Buck,  30  Grat.  828. 

iBtrument  which  on  its  face  reserves  more  than  the  legal  rate 
t  is  usurious  in  its  inception,  and  judgment  shall  be  rendered 
incipal  sum  only,  though  defendant  files  no  plea  of  usury.  Tur- 
ner, 80  Va.  379. 

an  action  at  law  or  suit  in  equity,  the  defense  of  usury  be  estab- 
!  lender  can  only  recover  the  principal  sum  loaned  or  forborne. 
I.  McVeigh's  Adm'r,  92  Va.  446,  23  S.  E.  867. 
r'ery  may  be  had  for  the  amount  due  him  by  a  plaintiff  suing  on  a 
:ontract,  where  usury  is  pleaded.  Mathews'  Adm'r  v.  Traders' 
a.  Dec.  539,  27  S.  E.  609. 

fide  holder. — Plea  of  usury  cannot  be  sustained  "in  an  action 
able  paper  brought  by  a  bona  fide  holder  for  value,  who  ac- 
!  same  before  maturity  in  due  course  of  trade.  Only  effect  of 
is  to  cast  the  burden  of  proof  on  the  plaintiff  to  show  that  he 
Ider;  when  he  has  shown  this  he  is  entitled  to  recover.  Lynch- 
Bank  v.  Scott,  91  Va.  652,  22  S.  E.  487,  29  L.  R.  A.  827,  60  Am. 
60. 

•ally. — Land  was  conveyed  to  pay  interest  for  three  years  In 
pon  bond;  upon  plea  of  usury  creditor  may  show  that  the  land 
yed  at  a  value  estimated  in  reference  to  the  annual  Interest  for 
rs  as  the  same  should  accrue  upon  the  debt.  Porterfleld  v. 
Grat.  55. 
section,  though  in  terms  applicable  only  to  a  plea,  Is  properly 

to  a  replication  to  a  plea  of  setoff.     Hope  v.  Smith,  10  Orat. 

ff,  upon  bond  surrendered  by  Insolvent,  brought  action  against 
ho  pleaded  as  offsets  two  judgments  against  insolvent  which  he 
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had  recovered.  Held,  usury  in  the  bonds  upon  whlcli  the  Judgments 
recovered  cannot  be  set  up  to  the  judgments,  and  they  are  valid  ot 
Id. 

Cannot  compel  defendant  to  discover  usury  by  interrogatories,  t 
section  6236.     Hogshead  v.  Baylor,  16  Grat.  99. 

A'  plea  of  usury  of  a  foreign  State  must  state  what  the  law  of  usi 
in  that  State.     Fant  v.  Miller,  17  Grat.   47. 

Where  the  facts  are  agreed  or  found  by  a  jury,  it  Is  the  provin 
the  court  to  say  whether  they  amount  to  usury  or  not.     Stribling  v.  V 
Bank,  6  Rand.  132;  Brockenbrough's  Ex'rs  v.  Spindle's  Adm'rs,  17 
21. 

The  defense  of  usury,  where  it  is  probably  correct,  ought  at  all  ' 
to  be  received  in  a  court  of  equity  (so  long  as  the  case  is  within  the  i 
of  that  court)  without  annexing  any  unreasonable  condition  th( 
Ellzey  V.  Lane's  Ex'x,  4  Munf.  66. 

Defendant  may  plead  to  scire  facias,  brought  to  revive  a  decree  i 
was  obtained  against  him  by  default,  that  the  original  contract 
usurious.     Lane  v.  Ellzey,  4  Hen.  &  M.  504. 

Form  of  plea  of  usury  to  debt  on  bond,  4  Min.  (3d  Ed.)  p.  1749. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  i 
ter  96,  section  6. 

•    See  Gregory's  Forms  No.  180. 

Sec.  5666.    Excess  over  legal  interest  may  be  recovered  ba( 

If  an  excess  beyond  the  lawful  interest  be  paid  in  any  case  foi 

loan  or  forbearance  of  money-  or  other  thing,  the  person  paying 

same  may  in  a  suit  or  action  brought  within  one  year  therei 

recover  the  full  amount  of  such  payment  from  the  person 

whom  the  contract  was  made  or  to  whom  the  assurance  was  gi 

and  it  may  be  so  recovered  from  such  person  notwithstanding 

pa3Tnent  of  the  excess  be  made  to  his  indorsee  or  assignee.    If  i 

erty  has  been  conveyed  to  secure  the  payment  of  the  debt  ai 

sale  thereof  is  about  to  be  made,  or  is  apprehended,  an  injum 

may  be  awarded  to  prevent  such  sale  pending  the  suit  or  ac 

(Code  1887,  §  2823;  1895-6,  p.  154;  1897-8,  p.  372.) 

Revisers'  Note.— The  cfaang<es  made  in  this  section  consist  in  the 
tion  of  the  words  "or  action"  in  line  three  of  the  text,  the  substitut: 
line  foui'  of  the  words  "the  full  amount  of  such  iwymont"  for  tJie 
"It"  contained  in  section  2823  of  the  Code  of  1887,  and  the  addition  t 
fast  sentence,  which  is  taken  from  section  2822  of  the  Code  of 
There  is  also  omitted  from  section  2823  the  latter  part  of  that  se 
which  barred  relief  npon  the  plea  of  osnry  after  one  year  from  renew 
certain  paper  with  banks  or  bankers.  The  omission  just  referred  tc 
made  because  in  some  instances  it  would  work  great  liardsliip  on  th< 
rowers,  and  also  no  good  reason  was  perceived  why  banks  and  ba; 
should  stand  on  any  dllTerent  footing  from  other  creditors.  The 
stltotion  aI>ove  mentioned  of  the  words  "the  full  amount  of  such  payr 
for  the  word  "it"  is  not  intended  to  make  any  material  change  in  tl 
salt. 

Section  2822  of  the  Code  of  1887,  with  the  exception  of  the  la.sl 
tence  thereof  (whlrfu  is  now  the  last  sentence  of  section  5.'5.'i5,  above  1 
been  omitted.  Said  section  2822  appears  in  the  Code  of  1887  in  the 
language  of  the  Code  of  1840.  At  the  last  mentioned  date  usury  ren 
the  contract  absolutely  void,  and  interest  disqualified  a  witness  to  U 
The  remedy  alTorded  by  that  section,  however,  was  given  to  enabl 
borrower  to  appeal  to  tl»e  conscience  of  tiie  lender,  and  make  him  dii 
the  usurious  transaction,  but  as  the  price  of  his  appeal,  the  borrows 
required  to  pay  the  principal  sum.  The  disqualification  of  interest  h 
been  removed,  there  is  no  longer  any  necessity  for  a  suit  appealing  t 
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of  the  lender,  for  in  any  action  to  recover  the  amoont,  he  can 
ed  as  a  witness,  and  if  it  appears  that  the  contract  Is  usurious, 
ied  b}-  section  5552  that  ttie  contract  shall  be  deemed  to  be  for 
consideration  as  to  the  excess  beyond  the  principal  amount  so 
forborne,  so  that  the  creditor  cannot  recover  anything  except 
•a\.  If,  however,  the  lender  has  made  paj-ments  on  the  nsurloos 
hat  cAse  is  provided  for  by  section  5555  of  this  Code, 
cation  of  payments  on  usurious  contract*.— Where  payments 
made  on  a  usurious  debt,  and  the  debtor  has  failed  to  apply  the 
specifically,  the  court  should  first  eliminate  the  usury,  If  any, 
rincipal  of  the  debt,  and  apply  the  payments  to  the  sum  actually 
forborne.     Munford  v.  McVeigh's  Adm'r,   92  Va.  446,  23  S.  B. 

e  payments  have  been  made  upon  a  debt  upon  which  a  greater 
merest  than  that  allowed  by  law  is  reserved  In  the  contract,  or 
n  order  to  secure  the  forbearance  of  the  lender,  and  the  bor- 
self  applies  the  payment  to  the  Interest,  or  the  lender  so  applies 
i  assent  of  the  borrower,  the  appropriation  so  made  will  not  be 

unless  within  one  year  thereafter  a  suit  be  Instituted  by  the 
tor  its  recovery,  or  a  suit  be  brought  by  the  lender  within  that 
which  case  the  borrower  may  set  it  oft  against  the  demand  for 
s  sued.  Munford  v.  McVeigh's  Adm'r.  92  Va.  446,  23  8.  B.  857; 
&  Deposit  Bank  v.  Fugate,  93  Va.  821,  23  S.  E.  884;  overruling 
Scott,  4  Rand.  415;  Turner  v.  Turner,  80  Va.  379;  Meem  v. 
18  Va.  674,  14  S.  E.  363. 

e  there  is  usury  in  the  contract  as  distinguished  from  the  reser- 
Ei  greater  rate  of  interest  than  is  allowed  by  law,  as  where  the 
I  expressed  to  be  for  a  greater  sum  than  that  actually  loaned  or 
in  a  suit  either  by  the  lender  or  borrower,  at  law  or  In  equity, 
duty  of  the  court,  usury  being  established,  to  eliminate  the 
principal,  and  then  apply  the  rule  as  to  payments  as  herein- 
lared,  applying  all  unappropriated  payments  in  satisfaction  of 
pal  sum  justly  due,  and  leaving  undisturbed  such  payments  as 
!  have  themselves  applied,  and  upon  the  principal  so  ascertained 
lould  be  allowed  at  the  legal  rate  from  the  date  of  the  Judg- 
ecree.  Munford  v.  McVeigh's  Adm'r,  92  Va.  446,  23  S.  B.  857. 
o  this  case  1  Va.  Law  Reg.  750. 

e  payments  have  been  made  upon  a  usurious  contract,  and  the 
tiimself  applies  the  payment  to  the  interest,  or  the  lender  so  ap- 
Lh  the  assent  of  the  borrower,  the  appropriation  so  made  will  not 
ed  unless  within  one  year  thereafter  a  suit  be  Instituted  by  the 
tor  its  recovery,  or  a  suit  be  brought  by  the  lender  within  that 
which  case  the  borrower  may  set  it  off  against  the  demand  for 
Is  sued.  Munford  v.  McVeigh's  Adm'r,  92  Va.  446,  23  S.  B. 
)ved.     Crabtree  v.  Old  Dominion  Building  &  Loan  Ass'n,  95  Va. 

E.  741,  64  Am.  St.  Rep.  818;  Bank  of  Radford  v.  KIrby,  100 
.2  S.  E.  303.  See  Exchange  &  Deposit  Bank  v.  Fugate,  93  Va. 
E.  884.  Also  Spengler  v.  Snapp,  5  Leigh  478;  Moseley  v.  Brown, 
9;  Clarkson's  Adm'r  v.  Garland,  1  Leigh  147. 
log  fnnd  a.s8oc!ations. — In  ascertaining  the  amount  to  be  de- 
Inst  a  borrowing  member  of  a  building  fund  association  whose 
f  borrowing  has  been  declared  usurious,  but  who  has  made  no 
within  twelve  months  before  suit,  a  balance  should  be  struck  at 
f  his  last  payment,  and  no  charge  thereafter  made  for  Interest, 
Ines.  He  should  be  credited  by  his  interest  payments  and  the 
il  value  of  his  stock,  and  a  decree  should  be  pronounced  for  the 
le,  with  interest  from  date  of  the  decree.  Crabtree  v.  Old  Do- 
lilding  &  Loan  Ass'n,  95  Va.  670,  29  S.  E.  741,  64  Am.  St.  Rep. 
chapter  166  and  notes. 

rally. — A  charge  of  usury  being  explicitly  denied  by  the  defen- 
iwer,  the  plaintiff  has  not  a  right  to  an  order  requiring  him  to 
is  books  and  papers  for  the  purpose  of  establishing  such  charge. 
's  Adm'x  and  Heirs  v.  Harris,  6  Munf.  472,  8  Am.  Dec.  761. 
tncery  court  doubts  whether  sale  of  property  was  intsnded  as  a 
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shift   to   evade   the  statute   against   usury,   it   should    direct   an 
Douglass  V.  McChesney,  2  Rand.  109. 

In  all  cases  where  a  party  applies  to  a  court  of  equity  for 
against  a  usurious  contract,  he  can  only  be  relieved  upon  payment  of 
cipal  without  interest.     Young  v.  Scott,  4  Rand.  415. 

Court  should  consider  rate  of  usury  2^  per  cent,  per  month  ^ 
plaintiff  charges  usury  of  about  2^  or  3  per  cent,  per  month,  and 
is  no  proof  to  ascertain  rate.     Fulcher  v.  Baker,  1  Leigh  453. 

Having  sought  full  relief  in  equity,  borrower  only  relieved  upo 
terms  of  paying  the  principal  money  due.  Turpin  v.  Povall,  8  Leigl 
Campbell  v.  Patterson,  11  Leigh  117.  See  Rankin's  Bx'r  v.  Rai 
Adm'rs,  1  Grat.  163;  Bank  of  Washington  v,  Arthur,  3  Grat.  173;  il 
V.  Hall,  9  Grat.  8. 

Court  of  equity  will  not  compel  the  obligee  to  establish  his  cla 
law  before  proceeding  to  enforce  his  security.  Bank  of  Washingt 
Arthur,  3  Grat.  173. 

On  bill  to  enjoin  sale  under  deed  of  trust,  proper  relief  is  not  t( 
petuate  the  injunction  for  the  whole  amount  of  the  bond  and  its  ini 
due  but  only  for  amount  of  usurious  premium.     Bell  v.  Calhoun,  8 
22. 

If  usury  be  expunged,  the  usurious  assurances  remain  as  securit 
the  valid  debt.    Martin  v.  Hall,  9  Grat.  8. 

Decree  should  be  for  principal  loaned,  with  Interest  from  date  < 
cree,  where  statute  has  been  amended,  and  only  avoided  contract  as 
terest,  and  not  principal,  as  formerly.     Mosby  v.  St.  Louis  Mut.  Ins 
31  Grat.  629;  Bain  v.  Savage,  76  Va.  904. 

Though  notes  be  usurious  and  null,  yet  If  part  of  their  consldei 
was  a  vnlld  debt,  which  continues  to  be  a  valid  debt,  the  decree  shou 
for  the  principal  of  the  new  notes,  with  interest  on  the  pre-existing 
from  the  time  it  was  entitled  to  bear  Interest.  White's  Adm'x  v.  Pre« 
79  Va.  597.    See  Bank  of  Washington  v.  Arthur,  3  Grat.  173. 

Where  a  borrower  who  has  paid  no  part  of  the  principal  or  usv 
interest,  comes  into  chancery,  he  must  be  required  to  pay  only  the 
cipal  sum  loaned  or  forborne.  Turner  v.  Turner,  80  Va.  379;  Edm 
Ex'r  V.  Bruce,  88  Va.  1007,  14  S.  E.  840. 

Error  to  dismiss  bill  filed  under  section  2822  of  the  Code  of  18i 
the  ground  that  plaintiff  bas  ample  remedy  at  law.  Ruffin  v.  Comm< 
Bank,  90  Va.  708,  19  S.  B.  790. 

'The  answer  of  the  creditor  under  oath,  when  responsive  to  th« 
must  be  accepted  as  true,  in  the  absence  of  other  evidence  sufficie 
overcome  such  answer.     Ward's  Adm'r  v.  Cornett,  91  Va.  676,  22 
494,  49  L.  R.  A.  550.    See  Sneed  v.  Smith,  1  Pat.  &  H.  46;  Wise  v.  I 
9  Grat.  294;  Terry  v.  Dickinson,  5  Va.  Law  J.  393. 

Judgment  debtor,  who  has  defended  action  against  him  on  gi 
of  usury,  cannot  have  relief  in  equity  on  same  grounds.  Harnsbai 
Adm'r  v.  Kinney,  13  Grat.  511.  But  court  of  equity  will  relieve  agal 
judgment  by  default  on  a  usurious  contract.  Greer  v.  Hale,  95  Va. 
28  S.  E.  873,  64  Am.  St.  Rep.  814.  See  Brown  v.  Toell's  Adm'r,  5  1 
543,  16  Am.  Dec.  759. 

The  measure  of  relief  is  the  same  in  all  cases  involving  the  cl 
of  usury,  whether  at  law  or  in  equity,  no  matter  in  what  way  the  qu< 
is  presented,  If  the  usury  be  established.     Id. 

Several  bills  filed  to  set  up  usury,  the  first  filed  entitled  to  prioi 
usury  established.    Ryan  v.  Krise,  89  Va.  730,  17  S.  E.  128. 

See  article  17  Va.  Law  Journal  296. 

Sec.  5666.  Corporations  not  allowed  to  plead  nsnry. — No  cor] 
tion  shall,  by  way  of  defense  or  otherwise,  avail  itself  of  an 
the  provisions  of  the  preceding  sections  of  this  chapter,  to  avo: 
defeat  the  payment  of  any  interest  which  it  has  contracted  to 
nor  shall  anything  contained  in  any  of  said  sections  be  constru( 
prevent  the  recovery  of  such  interest,  thoogh  it  be  more  than 

(2426) 


Digitized  by 


Google 


30] 


MONEY  AND  INTEREST 


§5557 


st,  and  though  that  fact  apjjear  on  the  face  of  the  contract. 

1887.  §  2825.) 

tiis  section  was  retroactive  In  Its  operation,  and  applied  to  contracts 
jefore  its  passage,  though  suit  had  been  brought  upon  such  contracts 

its  passage.  The  section  was  held  to  be  not  In  violation  of  the 
tution  of  the  Jnited  States  or  that  of  Virginia.  Town  of  Danville  v. 
25  Grat.  1,  18  Am.  Rep.  663. 

iireties  of  corporation  cannot  defend  on  ground  of  usury.  Rosa  v. 
field,  33  N.  Y.  66-5.  Nor  can  endorser  for  accommodation  of  cor- 
jn.     Stewart  v.  Bramhall,  74  .N.  Y.  85. 

.  5557.    Nor,  unless  expressly  authorized,  chai^  more  than 

interest. — Nothing  in  the  act  of  incorporation  of  any  insar- 
banking,  or  other  corporation,  shall  be  construed  as  giving 
rity  (unless  expressly  given),  to  charge,  take,  or  receive,  for 
oan  or  forbearance  of  money  or  other  thing,  more  than  the 
rate  of  interest.     (Code  1887,  §  2826.) 

'hough  court  cannot,  by  charter,  create  a  corporation  with  power 
■ke  contracts  contrary  to  usury  laws,  the  Legislature  may.  Smoot  v. 
.e'9  Perpetual  Loan  Ass'n,  95  Va.  686,  29  S.  E.  746.  41  L.  R.  A.  589; 
^ree  v.  Old  Dominion  Building  &  Loan  Ass'n,  95  Va.  670.  Section  154 
e  Constitution  of  Va. 
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TITLE  55. 

Oontracts. 

Ch.  231,    Gaming  contracts. 

232.  When  written  evidence  is  required  to  maintain  aeti 

and  of  scroll  by  way  of  seal,  and  impression  on  pi 

233.  Negotiable  instruments. 

234.  Public  holidays;  contracts  in  writing;  actions  thei 

and  assignments. 

235.  For  the  relief  of  sureties. 


CHAPTER  231. 
Gaming  Ocmtracts. 


6668.  Gaming  contracts  void. 
6569.  Recovery  of  money  or  prop- 
erty lost  In  gaming. 


5660. 


Bill  by  loser  against  wli 
upon  repayment,  -wlnns) 
charged  trom  other  to 
ures. 


Sec.  5658.  Gaming  contracts  void. — ^AU  wagers,  conveyances 
surances,  and  all  contracts  and  securities  whereof  the  whole  or 
part  of  the  consideration  be  money  or  other  valuable  thing, 
laid,  or  bet,  at  any  game,  horse-race,  sport  or  pastime,  and  all 
tracts  to  repay  any  money  knowingly  lent  at  the  time  and  pla< 
such  game,  race,  sport  or  pastime,  to  any  person  for  the  purpoi 
so  gaming,  betting,  or  wagering,  or  to  repay  any  money  so  leu 
any  person  who  shall,  at  such  time  and  place,  so  pay,  bet  or  w( 
shall  be  utterly  void.     (Code  1887,  §  2836.) 

Generally. — M.  having  won  money  of  W.  at  cards,  and  J.  woi 
same  sum  of  M.,  the  bond  of  W.,  given  at  the  request  of  M.  to  J 
that  sum,  is  void.     Woodson  t.  Barrett,  2  Hen.  &  M.  80,  3  Am.  Dec. 

Promissory  note  given  for  money  lent  at  the  time  and  place  of 
ing  a  bet  upon  a  presidential  election,  for  the  purpose  of  making  th< 
is  void.     Machir  v.  Moore,  2  Grat.  267. 

Where  any  instrument  is  absolutely  void  in  its  creation,  it  cann 
made  valid  by  any  subsequent  transaction  arising  out  of  it.  Woods 
Barrett,  2  Hen.  &  M.  88,  3  Am.  Dec.  612. 

Lender  of  money  is  not  bound  to  inquire  of  his  borrower  whf 
wanted  the  money  for,  nor  is  he  to  be  attected  by  any  use  which  ban 
chooses  to  make  of  the  money.  Krake  v.  Alexander,  86  Va.  206 
9  S.  E.  991. 

A  testator  directing  all  his  Just  debts  to  be  paid  does  not  auth 
the  payment  of  a  gaming  debt  of  his,  and  devisee  can  hold  devise 
of  gaming  debt  charged  upon  it.     Carter's  Ex'rs  v.  Cutting,  5  Munt. 

An  executor  ought  not  to  be  allowed  a  credit  for  paying  a  de 
his  testator,  appearing,  on  the  face  of  the  written  instrument  intc 
(2428) 


Digitized  by 


Google 


II 


1] 


GAMING  CONTRACTS 


§5558 


e  it,  to  have  been  for  money  won  at  unlawful  gaming.     Carter's 

Cutting,   5  Munf.   223. 

Qbling  machine  not  recoverable  In  an  action  of  replevin.  Board 
a  Com'rs  v.  Wagner,  93  Md.  182,  48  Atl.  455,  62  I/.  R.  A.  775, 
St.  Rep.  423. 

50  Li.  R.  a.  762,  note,  as  to  acta  prohibiting  options  for  sale  of 

commodities. 

15  L.  R.  A.  836,  note,  as  to  recovery  for  goods  sold  to  aid>busl- 
gaming. 
m  of  plea  to  debt  on  bond  that  it  was  used  for  money  won  by 

4  Min.  (3d  Ed.)  p.  1749. 

Gregory's  Forms  No.  177. 
tnership. — One  of  two  partners  qualifies  as  administrator  of  the 
ad  there  is  personal  property  belonging  to  the  partnership.  The 
;rator  cannot  question  the  title  of  his  intestate  to  his  moiety  of 
perty,  on  the  ground  that  it  was  bought  and  used  for  gambling 
i.  Watson  V.  Fletcher,  7  Grat.  1. 
ler. — M.  being  indebted  to  D.  for  money  won  at  gaming  accepts 

favor  of  T.  drawn  by  D.  tor  the  same,  T.  having  no  knowledge 
;aming.  T.  obtains  judgment  on  acceptance,  and  M.  flies  bill 
sf.     The   chancellor   dissolves   the   injunction,   and   allows   T.    to 

his  judgment  at  law  against  M.,  but  decrees  that,  upon  M.'s 
:he  amount  of  the  debt  to  T.,  D.  shall  pay  the  same  amount  to 
d,  decree  is  right  in  all  respects.  Dade's  Adm'r  v.  Madison,  6 
31.      See  Pettit  v.  Jennings,   2  Rob.   676. 

ignee  or  endorsee. — The  assignee  of  a  bond  for  money  won  at 
cannot  recover  though  the  assignment  was  for  a  valuable  con- 
)n,  and  though  he  had  no  notice  of  the  origin  of  the  bond, 
he  obligor,  before  the  assignment,  induces  him  to  talce  the  bond 
lising  to  pay  him  the  money.  Buckner  v.  Smith,  1  Wash.  296 
3ec.  463;  Hoomes  v.  Sraock,  1  Wash.  389;  Woodson  v.  Barrett, 
&  M.  80,  3  Am.  Dec.  612;  Pettit  v.  Jennings,  2  Rob.  676.  See 
Ldm'r  V.  Thomas,  5  Leigh  1.  But  indorsee  may  recover  of  in- 
upon  implied  contract  of  indorsement.  Moffett  v.  Blckle,  21 
0. 
count  by  bank. — A  discount  by  a  bank  of  a  note,  in  ignorance  of 

that  the  proceeds  were  to  be  used  in  gambling  In  stocks,  Is  not 
;he  purview  of  this  section,  notwithstanding  the  endorser  knew 

proceeds  were  to  be  so  used.     Citizens  Nat.  Bank  v.  McDannald. 

834,  83  S.  E.  389. 

endorser  of  a  note  who  has  notice  that  the  proceeds  thereof  were 
3ed  in  a  gambling  transaction,  may  acquire  a  good  title  from  a 
ilch  discounted  the  note  without  such  notice.  Citizens  Nat.  Bank 
nnald.  116  Va.  834.  83  S.  E.  389. 

Lynchburg  Nat.  Bank  v.  Scott,  1  Va.  Law  Reg.  363,  note,  for  dis- 

between  a  note  tainted  with  mere  Illegality  and  one  evidencing 
let  declared  by  statute  to  be  void,  when  either  is  in  the  hands 
la  fide  holder  for  value. 
iiitable  relief. — Equity  will  relieve  the  obligor  of  a  bond  given  for 

considerations  against  a  judgment  obtained  against  him  by  de- 
nd  will  also  relieve  sheriff  against  a  judgment  obtained  against 

an  error  committed  in  executing  writ  of  elegit  issued  upon  the 
ned  judgment  (Woodson  v.  Barrett,  2  Hen.  &  M.  80,  3  Am.  Dec. 
lough  party  gives  no  good  reason  for  failure  to  defend  (Sklp- 
Strother,  3  Rand.  214);  and  though  he  elects  to  defend  at  law, 
surprised  on  the  trial  he  will  be  relieved  (White  v.  Washington's 
Grat.  645). 
court  of  equity  will  relieve  against  that  part  of  bond  which  is 

and  sustain  that  which  is  good  when  obligor  Is  plaintiff.     3kip- 

Strother,  3  Rand.  214. 

to  issue  out  of  chancery,  see  Nelson's  Adm'r  v.  Armstrong,  6 
)4. 
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A  court  of  equity  will  not  lend  its  aid  tor  the  settlement  and  ad: 
ment  of  the  transactions  of  a  partnership  for  gambling,  nor  give  r 
to  either  partner  against  the  other.     Watson  v.  Fletcher,  7  Grat.  1. 

The  fact  of  a  bond  being  on  a  gaming  consideration  cannot  be  ei 
lished  against  a  defendant  who  is  the  assignee  by  the  answer  of  hu 
defendant,  the  obligee  and  assignor.  Hoomes  v.  Smock,  1  Wash.  : 
Dade's  Adm'r  v.  Madison,  6  Leigh  401;  Pettit  v.  Jennings,  2  Rob. 

W.  Va.  decisions. — For  W.  Va.  decisions  on  similar  statute, 
Justis'  Annotations,  chapter  97,  section  1. 

Sec.  6659.    Recovery  of  money  or  property  lost  in  gaining. — . 

person  who  shall,  by  playing  at  any  game  or  betting  on  the  .side 

hands  of  such  as  play  at  any  game,  lose  within  twenty-four  ho 

the  sum  or  value  of  five  dollars,  or  more,  and  pay  or  deliver 

same,  or  any  part  thereof,  may,  within  three  months  next  follow 

recover  from  the  winner,  the  money  or  the  value  of  the  goodi 

lost  and  paid  or  delivered,  with  costs  of  suit  in  civil  action,  ei1 

by  suit  or  warrant,  according  to  the  amount  or  value  thereof.  (C 

1887,  §  2837.) 

Revisors'  Note.^-The  amount  has  been  reduced  from  seven  dol 
to  Ave  dollars.  Section  2889  of  the  Code  of  1887  which  provi 
when  any  other  person  than  the  loser  might  recover  treble  the  valu< 
the  money  or  i»roperty  lost  tn  gaming  has  been  omitted  and  thei 
repealed. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotati< 
chapter  97,  section  2. 

Cited  but  not  construed  in  Mclntyre  v.  Smith,  108  Va.  736,  62  3 
930^ 

Sec.  5560.  Bill  by  loser  against  winner;  upon  repayment,  win 
discharged  from  other  forfeitures. — Such  loser  may  file  a  bill 
equity  against  such  winner,  who  shall  answer  the  same,  and  u; 
discovery  and  repayment  of  the  money  or  property  so  won,  or 
value,  such  winner  shall  be  discharged  from  any  forfeiture 
punishment  which  he  may  have  incurred  for  winning  the  sa 
(Code  1887,  §  2838.) 

This  section   should   be  so  construed   as   to  embrace   all   forms 
gambling   that   its   language    is   broad    enough    to    cover.     Mclntyre 
Smith,  108  Va.  736,  62  S.  E.  930. 
See  Gregory's  Forms  No.  137. 


CHAPTER  232. 


When  Written  Evidence  is  Required  to    Maintain  Actions;   and  of  Sc 
by  Way  of  Seal,  and    Impression  on  Paper. 

Sec.  Sec. 

6561.  When  written  evidence  is  re-  of  seal;  impression  on  ps 

quired.  as  valid  as  on  wax. 

6662.  When   scroll   good    by   way 

Sec.  5561.  When  written  evidence  is  required. — No  action  si 
be  brought  in  any  of  the  following  cases: 

First,  To  charge  any  person  upon  or  by  reason  of  a  represen 
tion  or  assurance  concerning  the  character,  conduct,  credit,  abili 
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dealings  of  another,  to  the  intent  or  purpose  that  such 
r  obtain  thereby,  credit,  money,  or  goods;  or, 
,  To  charge  any  person  upon  a  promise  made,  after  full 
ly  a  debt  contracted  during  infancy,  or  upon  a  ratification 
age,  of  a  promise  or  simple  contract  made  during  infancy ; 

To  charge  a  personal  representative  upon  a  promise  to 

ay  debt  or  damages  out  of  his  own  estate;  or, 

,  To  charge  any  person  upon  a  promise  to  answer  for  the 

ault,  or  misdoings  of  another;  or, 

Upon  anj-  agreement  made  upon  consideration  of  mar- 

Upon  any  contract  for  the  sale  of  real  estate,  or  for  the 

reof  for  more  than  a  year;  or, 

1,  Upon  an}'  agreement  that  is  not  to  be  performed  within 

the  promise,  contract,  agreement,  representation,  assur- 
ratification,  or  some  memorandum  or  note  thereof,  be  in 
ind  signed  by  the  party  to  be  charged  thereby,  or  hia 
it  the  consideration  need  not  be  set  forth  or  expressed  in 
ig,  and  it  may  be  proved  (where  a  consideration  is  neces- 
other  evidence.  (Code  1887,  §  2840.) 
«tion  1. — For  discussion   of  this  subdivision,  see   3   Va.   Law 

ase  before  the  statute,  see  Lang  v.  Lee,  3  Rand.  410. 
■ction  2. — No  particular  form  of  words  is  necessary,  but  the 
St  Import  an  unequivocal  and  unconditional  recognition  and 
on  of  previous  engagement,  though  they  need  not  amount  to 
romise  to  pay.  The  memorandum  or  writing  must  recognize 
IS  binding  on  the  person  who  signs  It,  and  must,  In  express 
by  fair  construction,  refer  to  the  contract  to  be  ratlSed,  and 
still  subsisting.  If,  however,  it  be  such  writing  as  would  bind 
il,  who  was  an  adult,  as  a  ratification  of  the  act  of  a  party 
his  agent,  it  will  be  sufficient.  Ward  v.  Soberer,  96  Va.  318, 
18. 

1  the  undertaking  is   to   do  a  collateral  thing  under  seal,  or 
transaction   is  an  executed   contract,  the  statute  appears  In- 

,  and,  if  so,  the  confirmation  of  such  transaction  may  be  as  at 
iw.      1  Min.  (4th  Ed.)  526. 

3tricted  to  actions  against  the  infant,  and  does  not  cover  case 
is  plaintiff.      Hilton  v.  Shepherd,  92  Me.  160,  42  Atl.  387. 

Barton,  L.  Pr.  (2d  Ed.)  307,  note;  5  Va.  Law  Reg.  265. 
sction  3. — If  an  executor  promises,  in  writing,  to  pay  a  debt  of 
jr,  and  at  the  time  of  his  promise  he  has  in  his  hands  assets 
for  that  purpose,  such  assets  constitute  a  sufficient  consldera- 

the  executor  is  personally  liable  to  pay  the  debt.     Taliaferro 

2  Call  258.     See  2  Lom.  Ex.  &  Ad.  274,  275,  and  cases  cited, 
rol  agreement  by  an  executor  to  pay  a  legacy  out  of  his  own 

not  void  under  this  subsection,  if  a  decree  was  previously 
for  the  legacy,  to  be  satisfied  out  of  certain  property  appointed 
tator,  for  a  part  of  which  property  the  executor  was  accountable 

decree,  and  responsible  de  bonis  proprils,  and  such  agreement 
I  in  consideration  of  forbearance  to  enforce  the  decree.  Patton 
ns,  3  Munf.  59. 

ssumpslt  against  an  executor,   in   his  Individual  character,   for 
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the  price  of  goods  sold  and  delivered  to  him  for  the  use  of  his  testai 
widow  and  legatees,  upon  evidence  being  given  of  such  sale  and  deln 
of  a  promise  by  the  defendant  to  pay  for  the  goods  out  of  his  testai 
estate,  and  of  assets  sufficient  for  that  purpose,  the  plaintiff  may  recc 
although  the  promise  was  not  in  writing.  ColUus'  Adm'x  v  Row 
Leigh  114. 

Snbsection  4 — Oenerally. — As  to  the  four  requisites  which  must 
cur  to  make  a  promise  under  this  subdivision  binding,  see  2  Va. 
Reg.  464. 

It  is  not  necessary  that  promise  should  be  made  at  the  reques 
the  person  whose  debt  the  promisor  assumes,  or  at  the  request  of 
creditor.     Colgln  v.  Henley,  6  Leigh  85. 

This  subsection  does  not  require  that  a  writing  evidencing  a  proi 
to  pay  for  the  debt  of  another  shall  show  on  its  face  the  agreement 
tween  the  parties  In  order  to  be  valid.  It  only  requires  that  the  proi 
shall  be  in  writing.     Saunders  v.  Bank,  112  Va.  443,  71  S.  E.  714. 

A  negotiable  note  made  by  third  parties  upon  valuable  considers 
and  given  to  the  creditor  as  collateral  security  for,  or  in  part  paymen 
a  debt  due  by  another  is  a  sufficient  compliance  with  this  clause.  Saun 
V.  Bank.  112  Va.  443,  71  S.  E.  714. 

A  guarantor  may  specify,  in  the  letter  of  credit  which  he  gives, 
terms  on  which  he  will  be  bound,  and  if  these  terms  are  complied 
he  is  bound.     Wadaworth  v.  Allen,  8  Grat.  174,  56  Am.  Dec.  137. 

A  guarantor  undertaking  to  pay  upon  receiving  reasonable  n< 
of  the  failure  of  the  principal  debtor  to  pay  the  debt  when  due  dispe 
with  notice  of  acceptance  of  the  guaranty  by  the  parties  to  whom 
addressed,  even  if  the  law  would  have  required  such  notice.     Id. 

Consideration. — ^Promise,  though  in  writing,  must  be  founded 
consideration  to  make  it  binding.  Parker  v.  Carter,  4  Munf.  273,  6 
Dec.  513;  Colgln  ▼.  Henley,  6  Leigh  85;  Beers  v.  Spooner,  9  Leigh  ; 
Saunders  v.  Bank,  112  Va.  443,  71  S.  E.  714. 

This  section  does  not  apply  to  promise  to  pay  another's  debt,  w 
is  founded  on  a  new  consideration,  and  there  are  newly  contrac 
parties.  Sklnker  v.  Armstrong,  86  Va.  1011,  11  S.  E.  977;  Wrigl 
Smith,  81  Va.  777;   Hopkins  v.  Richardson,  9   Grat.  485. 

Original  undertakings  not  within  tTle  statute. — A  promise  b 
surety  that  he  will  indemnify  another  if  he  becomes  co-surety  with 
on  the  debt  of  a  third  person  is  an  original  undertaking  and  not  wi 
the  statute.  Wolverton  v.  Davis,  85  Va.  64,  6  S.  E.  619,  17  Am 
Rep.  66,  disapproved;  Alphln  v.  Lowman,  115  Va.  441,  79  S.  E.  1 
See  editorial  on  this  case,  19  Va.  L.  Reg.  785. 

For  an  extended  discussion  of  this  paragraph,  see  opinion  of  K 
P.,  in  Alphln  V.  Lowman,  115  Va.  441,  79  S.  E.  1029. 

This  section  does  not  apply  where  R.  assigns  bond  of  G.  to  E 
enable  K.  to  purchase  goods  on  the  credit  of  his  assignment,  and  { 
antees  the  payment  of  the  bond  by  Indorsenrent  on  the  back  thereof. 
K.  purchases  goods  of  H.  on  the  credit  of  that  assignment  and  guara 
Hopkins  V.  Richardson,  9  Grat.  485. 

An  agreement  by  a  bank  to  discount  notes  with  certain  colla 
and  to  carry  the  loans  until  a  third  party  can  sell  the  collateral 
stated  price  and  pay  the  notes  from  the  proceeds,  is  an  original  ui 
taking  on  the  part  of  the  bank  and  need  not  be  in  writing,  althougl 
discount  is  a  part  of  a  scheme  on  the  part  of  such  third  party  to  del 
the  makers.     Baker  v.  Berry  Hill  Co.,  109  Va.  776,  65  S.  E.  656. 

Two  joint  debtors,  A.  and  B.,  secured  the  debt  on  land.  A.- 
more  than  his  share.  B.'s  land  was  sold,  purchaser  agreeing  to 
stated  sum,  plus  the  excess  paid  by  A.  The  promise  is  not  within 
statute.     Sklnker  v.  Armstrong,  86  Va.  1011,  11  S.  E.  977. 

Ross  intending  to  build  a  mill  on  a  stream.  Chapman  verbally  at 
for  a  consideration  to  indemnify  him  against  all  Injury  which  he  sli 
sustain  by  the  erection  of  a  dam  on  the  stream  by  third  person: 
agreement  is  not  within  the  statute.     Chapman  v.  Ross,  12  Leigh 

A  verbal  promise  upon  valuable  consideration  to  pay  the  del 
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already  contracted  is  not  within  this  section.  Goode  t.  Bryant, 
314,  87  S.  E.  588,  1  Va.  L.  R.  N.  S.  150. 

ositive  personal  undertaking  of  one  person  to  pay  for  goods 
ivered  to  another  is  not  within  the  statute  of  frauds.  Kanter  t. 
er,  118  Va.  625,  88  S.  E.  60. 

;n  promise  is  collateral. — If  C.  authorize  H.  to  say  to  a  merchant 
,  C,  would  pay  for  any  goods  sold  to  his  son-in-law,  L.,"  or  to 
chant  of  whom  L.  "might  purchase"  or  "might  wish  to  purchase 
hat  he  would  pay  for  L."  a  certain  sum — this  is  a  collateral 
and,  being  verbal,  is  void  under  the  statute  of  frauds.     Cutler  v. 
6  Rand.  509.     See  Ware  v.  Stephenson,  10  Leigh  155.     In  case 
>ds  be  charged  to  L.  it  is  strong  evidence  that  promise  was  col- 
Id. 
mise   is   collateral   within  statute  unless   original   debtor   Is   re- 
Waggoner  V.  Gray's  Adm'rs,  2  Hen.  &  M.   603;  Noyes'  Ex'x  v. 
eys,  11  Grat.  636. 

section  &. — Embraces  antenuptial  contracts.  Hannon  v.  Hounl- 
Va.  429,  12  S.  E.   157. 

!S  not  appear  to  apply  to  promise  of  marriage,  but  to  marriage 
nts.      1  Min.   (4th  Ed.)   275. 

lusband  and  wife  may  agree  by  parol  that  he  shall  hold  for  her 
use  property  acquired  by  him  by  virtue  of  the  marriage,  and, 
ghts  of  creditors  will  not  be  thereby  affected,  a  court  of  equity 
arce  the  agreement.  Statute  is  not  applicable  to  this  case,  as  it 
hown  that  the  agreement  was  upon  consideration  of  marriage, 
i  Adm'r  V.  Riggan,  93  Va.  78,  24  S.  B.  920. 

)arol  promise  by  a  father  to  his  daughter's  husband  before  the 
e  is  a  sufficient  consideration  to  sustain  a  written  agreement  made 
le  marriage.  So,  also,  if  the  marriage  be  had  on  the  father's 
Argenbright  v.  Campbell,  3  Hen.  &  M.  144.  See  Payne  v. 
Munf.  373. 
)section  6 — Generally. — ^For  exceptions  in  equity  to  application 
te,  see  2  Min.  (4th  Ed.)  851;  statute  generally,  2  Min.  (4th  EU.) 
seq. 

is  section  renders  a  parol  contract  for  sale  of  real  estate  voidable 
d  not  void.  Dupuy  v.  Delaware  Ins.  Co.  (C.  C.)  63  Fed.  680; 
V.  Hurley,  110  Va.  31,  65  S.  E.  472. 

plies  to  contract  to  dispose  of  real  estate  by  will  in  certain  way. 
Hale,  90  Va.  728,  19  S.  E.  739. 

plies  to  parol  extension  of  written  agreement  which  obliger  pur- 
to  pay  an  augmented  price.  Heth'a  Ex'r  t.  Wooldridge's  Ex'r, 
.   605,   18  Am.   Dec.   751. 

plies  to  an  agreement  between  a  purchaser  of  land  and  a  third 
that  such  third  person  should  be  admitted  as  a  partner  in  the 
e.     Henderson  v.  Hudson.  1  Munf.   510;   Walker  v.  Herring,   21   . 
rs,  8  Am.  Rep.  616. 

plies  to  contract  whereby  defendant  employs  plaintiff  to  furnish 
id  materials  to  build  a  house,  and  agrees  to  pay  him  money,  mer- 
e,  and  land.  McCrowell  v.  Burson,  79  Va.  290. 
judicial  sale  made  under  a  decree  of  a  court  of  chancery  is  not 
the  statute.  Robertson  v.  Smith,  94  Va.  260,  26  8.  B.  67«,  64 
Rep.  723. 

es  not  apply  to  agreement  by  railroad  company  to  maintain  a 
It  a  particular  place  on  Its  line  for  plaintiff's  benefit  so  long  as  he 
ed  it.  Warner  v.  Texas,  etc.,  Co.,  164  U.  8.  418,  17  Sup.  Ct.  147, 
i3d.  495,  2  Va.  Law  Reg.  727.  See  note  to  this  case,  2  Va.  Law 
11. 

here  a  contract  for  the  sale  of  real  estate  has  been  executed  by  a 
:  conveyance  to  the  purchaser  and  all  that  remains  to  be  done  is 
rment  of  the  purchase  money,  the  case  is  not  within  the  statute, 
sr  v.  Ashwell,  116  Va.  992,  83  S.  E.  930. 

)  writing  is  necessary  to  create  a  good  equitable  title  to  real  estate. 
V.  Peters'  Ex'r,  79  Va.  60.  (2433) 
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Purchaser  under  nonenforceable  contract  may  recover  back  any- 
thiag  he  may  have  paid  to  vendor  on  account  ot  purchase.  Brown  v. 
Pollard,  89  Va.  696,  17  S.  E.  6. 

A  parol  contract  by  which  a  vendee  of  land  agrees  to  sell  a  portion 
of  It  to  a  subvendee,  though  assented  to  by  the  vendor,  is  within  the 
statute.     Hoover  v.  Baugh,  108  Va.  695,  62  S.  E.  968. 

'Discussed,   7   Va.   Law  J.    195. 

License  to  do  certain  acts  on  land  is  no  interest  in  the  land  and 
need  not  be  in  writing.      2  Min,  22. 

See,  infra,  notes  on  Specific  Performance  and  Trusts  in  Real  Estate. 

Leases. — If  an  agent,  verbally  authorized  to  lease  land,  execute  a 
lease  thereon,  such  lease,  if  not  good  as  the  deed  of  the  principal,  13  & 
sufficient  memorandum  or  contract  for  a  lease,  binding  the  principal. 
The  statute  of  frauds  is  no  defense  to  the  rights  of  the  lessee  thereunder. 
Mustard  v.   Big  Creek,  etc.,  Co.    (W.   Va.),   72  S.  E.   1021. 

Leases  for  more  than  five  years  should  be  recorded.  Sections  5192, 
5193.      See,  also,  section  5141. 

Real  estate  partnerships. — An  agreement  to  become  Interested  in  and 
to  share  the  profits  from  lands  already  owned  by  one  or  more  of  the 
partners  at  the  time  the  partnership  is  formed  is  an  agreement  for  the 
purchase  and  sale  of  an  interest  in  real  estate  and  falls  within  the  statute. 
Burgwyn  v.  Jones,  113  Va.  511,  75  S.  E.  188. 

For  a  case  wherein  it  was  held  that  the  contract  in  litigation  with 
reference  to  certain  lands  created  an  agency  and  not  a  partnership,  see 
Atlantic  Coast  Realty  Co.  v.  Robertson  (C.  C.  A.,  Fourth  Circuit),  240 
Fed.  372. 

A  partnership  for  the  purchase  and  sale  of  real  estate  for  specula- 
tion, the  profits  to  be  divided  amon.e  the  partners,  is  valid  when  verbally 
made.      Burgwyn  v.  Jones,  113  Va.  511,  75  S.  E.  188. 

A  partnership  for  the  sale  and  purchase  of  land  for  speculation,  the 
profits  to  be  divided  among  the  partners,  is  valid  when  verbally  made, 
and  the  existence  of  the  partnership  and  the  extent  of  the  interests  of 
the  partners  may  be  shown  by  parol.  Miller  v.  Fergusson,  107  Va.  249, 
57  S.  E.  649. 

Standing  timber. — Independently  of  section  1906c,  Pollard's  Code 
(see  sections  1448-1454  of  this  Code),  a  contract  for  the  sale  of  growing 
trees,  which  are  to  remain  upon  the  land  for  a  time  for  the  purpose  of 
further  growth  and  profit,  is  a  contract  for  the  sale  of  an  interest  in 
land,  and  must  be  proved  by  a  writing.  But  if  the  trees  are  to  be 
severed  immediately,  or  within  a  reasonable  or  convenient  time,  with  a 
mere  license  to  enter  and  take  them  away,  without  any  stipulation  for 
the  beneficial  use  meanwhile  of  the  soil,  it  is  a  sale  of  goods  and  need 
not  be  in  writing.  Hurley  v.  Hurley,  110  Va.  31,  65  S.  E.  472;  Hurri- 
cane Lumber  Co.  v.  Lowe,  110  Va.  380,  66  S.  E.  66. 

Subsection  7 —  Oenerally. — Contemplates  such  contracts  as  on  their 
face  have  performance  postponed  beyond  one  year,  and  not  such  as  may 
or  may  not  be  performed  within  that  period.  Seddon  v.  Rosenbauni,  85 
Va.  928,  9  S.  E.  326,   3  L.  R.  A.  337. 

For  distinction  between  "an  agreement  that  is  not  to  be  performed 
within  a  year"  and  "an  agreement  which  is  not  to  be  defeated  within 
a  year,"  see  Id. 

A  contract  for  personal  services  not  to  be  performed  within  a  year 
is  within  the  statute.     Rahm  v.  Klerner,  99  Va.   10,  37  S.  E.  292. 

A  contract  for  one  year's  service,  to  begin  and  be  performed  within 
the  year,  is  not  within  the  statute.  Conrad  v.  EUison-Hai-vey  Co  ,  120 
Va.  458,  91  S.  E.  763. 

Plaintiff  was  employed  under  a  written  contract  for  one  year  from 
January  1,  1910,  and  continued  in  the  employment  from  year  to  year 
without  any  other  contract  in  writing  until  he  was  discharged  in  June. 
1914.  In  an  action  for  wrongful  discharge,  the  defendant  contended 
that  the  contract  was  within  the  statute  ot  frauds.  Held,  that  while 
the  contract  was  based  upon  implication  and  presumption  drawn  in  part 
from  previous  dealings  between  the  parties,  it  was  nevertheless  a  now 
(2434) 
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,  not  made  until  the  year  1914  began,  and  to  be  performed  with- 
year,  hence  not  within  the  statute.  Conrad  v.  EIUson-Harvey 
Va.  458.  91  S.  E.  763. 

ontract  to  erect  and  maintain  a  gate  at  a  railroad  crossing,  and 
le  a  keeper  thereof,  is  not  within  the  statute,  although  no  time 
within  which  it  is  to  be  performed.  Richmond,  etc.,  Co.  v. 
id,  etc.,  Co.,  96  Va.  670,  32  S.  B.  787.  See  Warner  v.  Texas, 
.  164  U.  S.  418,  17  Sup.  Ct.  147,  41  L.  Ed.  496,  2  Va.  Law  Reg. 
e  741. 

full  discussion  of  this  subdivision,  see  1  Va.  Law  Reg.  553. 
e  also  for  effect  of  part  performance  of  contract  Invalid  under 
division  (page  568);  also  as  to  recovery  on  a  quantum  meruit 
:hing  done  under  such  contract  (page  577). 
mise  of  a  support  at  death  of  promisor  in  consideration  of  ser~ 
idered  during  the  balance  of  her  life  to  be  performed  by  promisee 
lin  provision  prohibiting  an  action  upon  a  promise  not  to  be 
ed  within  a  year  unless  in  writing.  Thomas  y.  Armstrong,  86 
,  10  S.  E.  6. 

■  article  discussing  the  validity  of  a  verbal  lease  for  one  year  or 
>mmencing  in  the  future,  see  17  Va.  Law  Reg.  97. 
nership. — A    parol     contract    of    partnership,    without    any    gxed 

its  continuance,  and  the  business  which  may  be  completed  wltU- 
ir,  is  not  void  as  coming  within  the  statute.  Jordan  v.  Miller, 
142. 

ons. — An  agreement  to  sell  stock  at  the  end  of  three  years, 
option  to  the  purchaser  to  call  it  at  any  ttme,  may  be  performed 
i  year,  and  is  not  within  the  statute.  Seddon  v.  Rosenbaum,  85 
,  9  S.  E.  326,  3  L.  R.  A.  337. 

ce  effect  at  death. — Promise  to  leave  a  support  at  death  of 
r  in  consideration  of  services  during  balance  of  her  life  to  be 
ed  by  promisee  is  not  within  the  statute.  Thomas  v.  Armstrong, 
323,  10  S.  E.   6,  5  L.  R.  A.   529. 

lerally. — The  statute  of  frauds  Is  a  wise  and  salutary  law,  and 
e  fully  and  fairly  carried  into  execution  by  the  courts.  Cutler  v. 
6  Rand.  509. 

ere  a  verbal  contract  is  entire,  and  relates  in  part  to  a  matter 
inders  it  necessary  under  tho  statute  that  the  promise  should  be 
ig,  the  whole  promise  is  void.  Engleby  v.  Harvey,  93  Va.  440, 
225;  Noyes'  Ex'x  v.  Humphreys,  11  Grat.  636. 
s  section  does  not  malce  void  contracts  herein  mentioned,  but 
rovides  that  no  action  shall  be  brought  on  them.  Therefore  may 
d  in  collateral  action.  Burruss  v.  Hines,  94  Va.  413,  26  S.  E.  875. 
i  to  subsection  6. 

I  provisions  of  this  statute  may  be  pleaded  by  way  of  defense,  but 
t  cannot  be  invoked  as  a  statute  to  sustain  a  right  of  action,  its 
being  to  prohibit  actions  in  certain  cases  designated.  Mcllvalne 
tone  L.  Co.,  105  Va.  613,  54  S.  B.  473. 

ere  a  debtor  sells  and  conveys  property  to  a  purchaser,  who  as 
sideration  covenants  that  he  will  pay  certain  debts  of  his  grantor, 
chaser  conveys  the  p'-operty  to  a  second  purchaser  who  makes 
enants.  a  motion  for  judgment  In  favor  of  the  creditor  against 
inal  debtor  and  each  purchaser  cannot  be  maintained.  Mcllvalne 
tone  Lumber  Co.,  105  Va.  613,  54  S.  B.  473. 
udicial  sale  made  under  a  decree  of  a  court  of  chancery  is  not 
he  statute.  Robertson  v.  Smith,  94  Va.  250,  26  S.  E.  679,  64 
Rep.  7  23. 

to   whether  the   words,   "no   action  shall  be  brought,"   apply  to 
nts  set  up  by  way  of  defense,  see  1  Va.  Law  Reg.  553. 
to  five  exceptions  in  equity  to  application  of  statute,  see  2  Mln. 
.)  851. 

cussed,  7  Va.  Law  J.  635;  10  Va.  Law  J.  577,  59. 
•  monographic  note  on  this  statute,  see  Beale  v.  Digges,  6  Qrat. 

.  Rep.  Anno. 
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Form  of  declaration  In  trespass  on  tbe  case  for  false  representatl 
of  character,  etc.,  4  Mln.  (3d  Ed.)  p.  1731;  of  plea  of  statute  of  pa 
agreements  in  an  action  on  a  ^aranty.  Id.,  p.  1751. 

Cited  but  not  construed,  Virginian  R.  Co.  t.  Jeffries,  110  Va.  4 
66  S.  E.  731. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations,  chi 
ter  98,  section  1. 

See  Gregory's  Forms  Nos.  48,  82,  176,  195. 

Memorandiun. — Memorandum  of  ratification  of  infant's  contract  m 
contain  unequivocal  and  unconditional  confirmation.  Ward  ▼.  Scherer, 
Va.  318,  31  S.  E.  618. 

The  memorandum  must  contain  all  the  essential  elements  of  the  c 
tract  (except  the  consideration),  without  recourse  to  parol  proof.  H 
V.  Hale,  90  Va.  728,  19  S.  E.  739;  Rahm  v.  Klerner,  99  Va.  10,  37  S. 
292,  note  6  Va.  Law  Reg.  689. 

The  territory  in  which  plaintiff,  a  traveling  salesman,  had  the  right 
sell  is  one  of  the  essential  terms  of  the  contract  sued  on,  which  cannot 
shown  by  parol.     Rahm  v.  Klerner,  99  Va.  10,  37  S.  B.  292. 

Auctioneers'  Memorandum. — In  sales  at  auction,  the  auctioneer  is 
agent  both  of  vendor  and  vendee;  and  his  noto  or  entry  on  his  accouni 
sales  of  the  sale,  the  price,  and  tbe  purchaser's  name  is  a  sufficient  mei 
randum.  Smith  v.  Jones,  7  Leigh  165,  30  Am.  Dec.  498;  Brent  v.  Gre 
6  Leigh  16;  Walker  v.  Herring,  21  Grat.  678,  8  Am.  Rep.  616;  Avei 
T.  Lipscombe,  76  Va.  404.  So  is  memorandum  made  by  auctioneer's  cU 
Smith  V.  Jones,  supra.  Or  by  deputy  sheriff  conducting  sale  for  shei 
Brent  v.  Green,  supra.  But  memorandum  made  after  sale  by  auctione< 
partner  is  not  binding.     Walker  v.  Herring,  supra. 

It  is  (in  this  cas«)  immaterial  whether  the  clerk  who  made  the  b 
or  entry  was  appointed  by  the  crier  who  acted  as  auctioneer,  or  by 
the  agent  of  the  vendor  for  making  the  sale.     Smith  v.  jJonee,  7  Le 
165,  30  Am.  Dec.  498. 

Memorandum  may  be  sufficient  though  mention  of  credit  on  wt 
laud  sold  be  omitted.    Smith  v.  Jones,  7  Leigh  166,  30  Am.  Dec.  498. 

As  to  auctioneer's  memorandum  not  necessary  to  be  recorded, 
sufficient  to  meet  requirement  of  statute  of  frauds  in  case  of  sate  of  U 
see  Brown  v.  Butler,  87  Va.  621,  13  S.  B.  71. 

Quaere,  will  memorandum  made  by  auctioneer  after  sale  bind  i 
chaser?     Walker  v.  Herring,  21  Grat.  678,  8  Am.  Rep.  616. 

By  corporation. — A  resolution  of  a  board  of  directors  of  a  corporat 
duly  signed  by  its  president  and  secretary,  which  sufficiently  seta  fc 
the  terms  of  the  contract,  is  a  compliance  with  the  statute.  Central  L 
Co.  V.  Johnston,.  96  Va.  223,  28  S.  E.  175;  Newport  News,  etc.,  Co 
Newport  News,  etc.,  Co.,  97  Va.  19,  32  S.  E.  789. 

Will. — Statute  is  not  satisfied  where  the  only  memorandum  Is  one 
two  mutual  wills,  neither  referring  to  the  other  or  to  any  other  writ 
Hale  V.  Hale,  90  Va.  728,  19  S.  B.  739. 

From  separate  papers. — Complete  contract  may  be  gathered   by 
arate  papers,  but  parol  evidence  is  not  admissible  to  connect  the  papen 
supply  deficiencies.     Rahm  v.  Klerner,  99  Va.  10,  37  S.  B.  292;  Fitzh 
V.  Jones.  6  Munf.  83.     See  2  Mln.   (4th  Bd.)   848;  Darling  v.  Cummii 
Ez'r,  92  Va.  621,  23  S.  B.  880. 

Letters. — ^A  letter  addressed  to  a  real  estate  broker  who  has  a  lot 
sale,  authorizing  him  to  purchase  the  lot  at  a  price  stated  and  whici 
exhibited  by  the  broker  to  the  owner  of  the  lot  who  accedes  to  the  p 
mentioned,  and  writes  and  signs  at  the  foot  of  the, letter,  "I  accept 
above,"  is  not  a  sufficient  memorandum  of  a  sale  of  real  .estate  within 
meaning  of  this  section.  In  order  to  give  the  letter  any  effect,  th?  brc 
would  have  to  act  on  the  authority  given  him  in  the  letter  by  making 
purchase  and  executing,  as  agent,  a  memorandum  in  writing.  Unless 
until  this  was  done  there  was  no  memorandum  in  writing  signed  by 
person  to  be  charged  or  his  agent.  Jordan  &  Davis  v.  Mahoney,  109 
133,  63  S.  E.  467. 

A  letter  written  by  the  owner  of  land.  In  reply  to  a  writ*ea  prep 
to  purchase,  saying,  "I  accept  the  offer  you  made  me  for  $1,600  ca 
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led   by  such  owner,  Is  a  sufficient  compliance  with  the  statnte. 

V.  Worthington  Hardware  Co.,  115  Va.  497,  79  S.  E.  1039. 
:d. — It  seems  tliat  a  deed  of  lease  to  a  partnership  signed  by  one 
in  the  name  of  tlie  partnership  is  a  sufficient  memorandum.   Kyle 
ta'  Ex'r,  6  Leigh  49.";. 

lelivered    deed    containing    the    bargain    concluded    between    the 
s  sufficient  memorandum.     Brent  v.  Green,  6  Leigh   16;    Bowles 
son,  6  Grat.  78;  Parrill  .v.  McKinley,  9  Grat.  1.  58  Am.  Dec.  212. 
in.    (4th  Ed.)    848. 
nature. — Although  an  agreement  to  devise  and  bequeath  land  and 

property,  in  consideration  of  personal  services  to  be  rendered, 
1  only  by  the  intended  testator,  yet,  if  such  services  have  been 
idered,  the  agreement  is  binding  on  the  party  who  has  signed  the 
nt,  and  will  be  enforced  against  him.  Burdiue  t.  Burdlne's  Ex'r, 
)15,  36  S.  E.  992,  81   Am.  St.  Rep.  741. 

1  signing  may  be  by  a  mark.  Addy  v.  Grlx,  8  Ves.  Jr.  504;  Wright 
ford,  17  Ves.  Jr.  459;  Argenbright  v.  Campbell,  3  Hen.  &  M.  144, 

s  held  that  a  signing  the  name  at  the  beginning,  as  "A.  B.  agrees 

etc.,  is  suflicient.  Roane,  J.,  in  Argenbright  v.  Campbell,  3  Hen. 
7.     See,  also,  2  Lorn.  Dig.  33,  34. 

!re  seems  to  be  no  question  that  the  name  may  be  signed  by  writ- 
nywhere  in  the  contract,  but  wherever  placed  It  must  appear  to 
en  done  with  the  intention  of  authenticating  the  Instrument  and 
some  other  purpose,  for  a  signing  consists  of  both  the  act  of  wrlt- 
jrson's  name  and  the  intention,  in  doing  this,  to  execute  and  an- 
te the  instrument  signed,  hence  the  mere  writing  by  a  proposed 
er  of  an  agreement  for  the  sale  and  purchase  of  real  estate,  con- 
the  names  of  the  parties  at  the  beginning,  but  not  otherwise  signed 
lurchaser,  is  not  a  signing  by  such  purchaser  within  the  meaning 
tatute  of  frauds.  The  writing  of  the  name  in  that  connection  Is 
for  the  purpose  of  identification,  and  not  for  authentication, 
ind  v.  Munsey,  119  Va.  791,  89  S.  E.  882. 
!  note,   2  Va.   L.  Reg.  N.   S.   948. 

agent. — Agent  may  be  authorized  by  parol,  and  signature  of  his 
ne  is  sufficient.  Yerby  v.  Grigsby,  9  Leigh  387.  See  2  Min.  (4th 
0.  See  Chapman  v.  Jewett.  24  S.  E.  261,  2  Va.  Dec.  386. 
ading  and  evidence. — Whether  or  not  promise  Is  In  writing  Is  mat- 
vidence,  and  need  not  be  stated  in  declaration.  Sklnker  y.  Arm- 
86  Va.  1011,  11  S.  E.  977.  At  law  a  defendant  may  Insist  upon 
eflt  of  the  statute  by  the  general  issue,  or  In  equity  by  general 

Rowton  V.  Rowton,  1  Hen.  &  M.  92;  Jackson's  Assignees  v.  Cut- 
Munf.  313;  Eaves  v.  Vial,  98  Va.  135,  34  S.  E.  978.     See  thla  case 
ben  statute  must  be  specifically  pleaded.     See,  also.  Robertson  v. 
)4  Va.  250,  26  S.  E.  579,  64  Am.  St.  Rep.  723. 
.intiff  must  produce  writing  at  trial  unless  defendant  waives  his 

require  it  by  allowing  agreement  to  be  proved  by  oral  testimony, 
li  case  he  cannot  rely  upon  statute  in  appellate  court.     Eaves  v. 

Va.  135,  34  S.  E.  978. 
isideration  may  be  proved  by  evidence  aliunde.    Colgln  v.  Henley, 

85. 
•ol  evidence  is  admissible  to  prove  that  an  auctioneer's  memoran- 

sale  does  not  contain  a  stipulation  relied  on  as  a  condition. 
V.  Lipscombe,  76  Va.  405. 

er  verdict,  an  objection  will  not  lie  that  the  contract  sued  on  was 
by  parol  testimony  when  the  statute  of  frauds  required  It  to  be 
ig.  Failure  to  object  at  the  proper  time  was  waiver  of  the  benefits 
tatute.    Moore  Lumber  Corp.  v.  Walker,  110  Va.  775,  67  S.  E.  374, 

Cas.  314. 

cussion  of  parol  evidence  to  supplement  description  of  real  estate 
en  contract  of  sale,  etc.     16  Va.  Law  Reg.  807. 
to  variance  between  allegata  and  probata  as  to  consideration,  see 
r.  Henley.  6  Leigh  85. 
!,  generally.  Buck  v.  Copland.  2  Call  218;   2  Mln.  (4th  Ed.)   849; 

5192,  6193,  5141. 
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Spcciflc  performance. — ^Notwithstanding  the  statute,  courts  of  equ 
in  order  to  defeat  a  fraud,  will  compel  the  specific  execution  of  a  parol  c 
tract  for  the  sale  of  lands  if  the  contract  is  established  by  clear  and  c 
vincing  proof.     Boyd  v.  Cleghorn,  94  Va.  780,  27  S.  B.  574. 

If  a  specific  execution  of  a  parol  contract  for  land  in  part  perforn 
is  refused  for  any  cause,  the  conrt  will  decree  compensation  to  a  pa 
who  may  have  expended  his  money  on  the  property  of  another  on 
faith  of  such  contract.  Anthony  v.  Lef^wich's  Representatives,  3  Ra: 
238.  See  this  case  for  the  principles  on  which  such  compensation  will 
made. 

As  to  principles  governing  courts  of  equity  in  decreeing  specific  i 
formance  of  parol  contracts  for  sale  of  land  in  part  performed,  i 
especially,  Wright  v.  Pncket.  22  Grat.  370;  Pierce's  Heirs  v.  Catrc 
Heirs,  23  Grat.  588;  Central  Land  Co.  v.  Johnston,  96  Va.  223.  28  S. 
175;  Hudson  v.  Max  Meadows,  etc.,  Co.,  99  Va.  637,  39  S.  B.  216;  Darl 
V.  Cumming's  Bx'r,  92  Va.  621,  23  S.  B.  880. 

See,  also,  as  to  specific  performance,  Reynolds  v.  Necessary,  88 
126,  13  S.  B.  848;  Walker's  Adm'r  v.  Tyler,  94  Va.  533,  27  S.  E.  4: 
Bdlchal,  etc.,  Co.  v.  Columbia,  etc.,  Co.,  87  Va.  641,  13  S.  E.  100;  Du 
more  v.  Lyle,  87  Va.  391,  12  S.  B.  610;  Barrett  v.  Forney,  82  Va.  2i 
Hale  V.  Hale,  90  Va.  728,  19  S.  E.  739;  Bowman  v.  Wolford,  80  Va.  2 
Payne  v.  Graves,  5  Leigh  661;  McComas  v.  Easley,  21  Grat.  23;  Antb( 
V.  Leftwich's  Representatives,  3  Rand.  238;  Rhea  v.  Jordan,  28  Grat.  6' 
Lester  v.  Lester,  Id.  737;  Brown  v.  Brown,  77  Va.  619;  Willlarnson 
Paxton,  18  Grat.  476;  Pigg  v.  Corder,  12  Leigh  69;  Hale  v.  Wllkins 
21  Grat.  75;  Bowles  v.  Woodson,  6  Grat.  78;  ParrlU  v  McKlnley,  3  Gi 
1,  58  Am.  Dec.  212,  Allen  v.  Smith,  1  Leigh  231;  Jackson's  A=3igneo; 
Cutright,  6  Munf.  808. 

For  the  requirements  necessary  to  be  fulfilled  before  parol  contt 
to  sell  real  estate  is  enforceable  in  eouity,  see  Martin  v.  Martin,  112  ' 
731,  72  S.  E.  680. 

As  to  when  equity  will  decree  specific  performance  of  a  parol  eonti 
for  the  purchase  of  land,  see  East  v.  Atkinson,  117  Va.  490,  86  S.  B.  4 
Meritorious  consideration. — As  to  specific  performance  of  contra 
resting  upon  meritorious  consideration,  see  Halsey  v.  Peters'  Ex'r,  79 
60;  GrlggBby  v.  OBbom,  82  Va.  371;  Burkholder  v.  Ludlam,  30  Grat.  2i 
32  Am.  Rep.  668.     But  see  section  5141. 

Of  married  woman's  contracts. — As  to  specific  performance  of  c 
tracts  made  by  married  woman,  see  Gentry  v.  Gentry,  87  Va.  478,  12  S. 
966. 

Suit  for  damages  precludes  suit  for  specific  performance.  Long 
Colston,  1  Hen.  ft  M.  110. 

Resnitinf;,  implied,  and  constmctlve  tmsts  may  be  enforced — Bxpr 
trusts  tn  real  estate  created  by  parol. — Where  .land  is  purchased  and  n 
for  by  one  person,  and  conveyance  is  taken  to  another,  the  law  will  inipl: 
trust  for  the  benefit  of  the  former,  and  such  purchase  and  payment  n 
be  proved  by  parol  agreement.  Bank  v.  Carrington.  7  Leigh  566;  K« 
V.  O'Connors,  78  Va.  76,  77;  Sinclair  v.  Sinclair,  79  Va.  42;  Beecher 
Wilson,  84  Va.  817,  6  S.  B.  209.  10  Am.  St  Rep.  883;  2  Min.  (4 
Ed.)  639. 

For  numerous  cases  holding  this  doctrine,  and  for  the  general  d 
trine  that  resulting,  implied,  and  constructive  trusts  can  be  created  i 
enforced  In  Virginia,  see  note  to  Bank  v.  Carrington,  7  Leigh  566,  '' 
Rep.  Anno.;  also  footnote  7  Va.  Law  Reg.  21.  See,  also,  2  Min.  (4th  E> 
218  et  Req. 

A  valid  trust  can  be  created  by  parol  in  personalty  or  the  proceeds 
real  estate,  and  when  once  created  it  cannot  be  subsequently  altered 
revoked  by  the  party  creating  it,  but  is  governed  by  the  same  rule 
trusts  created  in  writing.    Riggan  v.  RIggan,  93  Va.  78,  24  S.  B.  920. 

An  express  trust  in  real  estate  may  be  created  and  established 
parol  in  this  State,  but  the  declaration  must  be  unequivocal  and  expli( 
and  the  evidence  clear  and  convincing.    Young  v.  Holland,  117  Va.  433, 
S.  B.  637.     Comment,  1  Va.  L.  R.  N.  S.  83,  149.     See-,  also,  7  Va.  L.  R 
16. 
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express  trust  in  real  estate  can  be  created  in  this  State  b7  a  parol 
at  and  will  be  enforced  by  a  court  of  equity,  under  certain  dr- 
ies. Shield  V.  Adkins,  117  Va.  616,  85  S.  E.  492.  Editorial 
:,  1   Va.  L.  R.  N.  S.  299.     This  case  reviewed,  1  Va.  L.  R.  N.  8. 

express  trust  in  either  real  or  personal  property  may  be  created 
,  but  the  evidence  lo  establish  it  must  be  clear  and  convincing. 
Berry's  Ex'or,  119  Va.  9,  89  S.  E.  242. 

express  trust  in  land  may  be  created  by  parol.  An  Infant  may  be 
.  and  it  he  holds  property  as  trustee,  a  court  of  equity  will  enforce 
.     Clary  v.  Spain,  119  Va.  58,  89  S.  B.  130. 

a  case  in  which  an  express  trust  In  real  estate  was  claimed  to 
t.  which  was  held  to  be  a  contract  of  sale  within  this  section,  see 

Adkins,  117  Va.  616,  85  S.  E.  492.    Editorial,  1  Va.  L.  R.  N.  S. 

3re  land  is  purchased  and  paid  for  by  one  person,  and  the  con- 
is  taken  by  another,  the  law  will  imply  a  trust  for  the  benefit  of 
er,  and  such  purchase  and  payment  may  be  proved  by  parol  evl- 
Bank  v.  Carrington,  7  Leigh  566. 
article,  "Parol  Trusts  in  Real  Estate,"  see  1  Va.  L.  R.  N.  S.  83. 

'562.  When  scroll  good  by  way  of  seal ;  impression  on  paper 
[  as  on  wax. — Any  writing,  to  which  a  natural  person  mak- 

hall  affix  a  scroll  by  way  of  seal,  shall  be  of  the  same  force 

were  actually  sealed.     The  impression  or  stamping  of  a 

te  or  an  official  seal  on  paper  or  parchment  alone  shall  be  as 

!  if  made  on  wax  or  other  adhesive  substance.     (Code  1887, 

tsors'  Note. — The  words  "or  stamping"  are  new. 
ofniition  of  seal  or  scroll   in  body  of  instmment. — At   common 
cognition  of  the  seal  in  the  body  of  the  writing  was  not  necessary 
it  a  specialty.     Cromwell  v.  Tate.  7  Leigh  301.     But  in  Virginia 
5  for  the  payment  of  money  or  other  purpose,  which  is  not  re- 

0  be  by  deed,  having  a  scroll  at  the  foot  thereof,  with  word 
rritten  therein,  but  which  is  not  recognized  In  the  body  of  the 
mt  as  a  seal,  is  not  a  sealed  instrument.  Austin's  Adm'x  v.  Whit- 
c'rs,  1  Munf.  487,  4  Am.  Dec.  550;  Anderson  v.  Bullock,  4  Munf. 
ikins  V.  Hurt's  Com'rs,  2  Rand.  446;  Peasley  v.  Boatwrlght,  2 
5;  Cromwell  v.  Tate's  Ex'r,  7  Leigh  301.  30  Am.  Dec.  506;  Turber- 
^ernard,  7  Leigh  302,  note;  Clegg  v.  Lemessurler,  15  Grat.  108. 
ir  V.  Chamberlain,  83  Va.  286,  .5  S.  E.  174;  Balrd  v.  Blaigrove,  1 
70.  .\nd  the  same  rule  applies  to  an  actual  or  corporate  seal. 
Salt  Co.  V.  Norfolk,  etc.,  Co.,  95  Va.  461,  28  S.  E.  667,  note  to 
Va.  Law  Reg.  728;  Dinwiddle  Co.  v.  Stuart,  28  Grat.  530.  631; 
,'.  National,  etc.,  Co.,  94  Va.   589,  27  S.  B.  464. 

e  presence  of  corporate  seal,  without  other  evidence,  to  a  contract 
valid  without  the  seal,  is  not  sufficient  to  change  the  apparent 

r  of  the  instrument.  Grubbs  v.  National,  etc.,  Co.,  94  Va.  589, 
4G4.  see  note  3  Va.  Law  Reg.  282. 

eems.  however,  that  an  instrument  required  by  law  to  be  under 

ch  has  a  scroll  attached  to  the  name  of  the  party  will  be  held  . 

realed  instrument,  though  the  scroll  be  not  acknowledged  In  the 
the   instrument,   if   the   instrument  Is   acknowledged   as   a   deed 

T.  Hewlett,  9  Leigh  511;   Ashwell  v.  Ayres,  4  Grat.  283);  or  Is  In 

1  of  a  power  required  to  be  by  deed  (Pollock  v.  Glassell,  2  Grat. 
?ee,  also,  Bradley  Salt  Co.  v.  Norfolk,  etc.,  Co.,  96  Va.   468,  28 

r. 

distinction  between  writings  required  to  be  under  seal  and  those 
ired  to  be  under  seal  as  to  necessity  for  acknowledgment  of  neal 
of  Instrument,  see  Clegg  v.  Lemessurler,  16  Grat.  108. 
ty  having  acknowledged  a  deed  as  his  indenture  has  made  it  so 
y  legal  purpose.     Currie  v.  Donald,  2  Wash.  58. 
I  omission  to  recognize  a  scroll  in  the  body  of  a  deed  is  cured  by 
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its  solemn  recognition  by  the  grantor  at  the  time  ol  acknowledgm 
Lacks  V.  Lathani,  11  6  Va.  424,  82  S.  E.  76. 

Pleading. — One  action  of  debt  may  be  brought  against  all  partiei 
an  instrunxemt  sealed  by  some  of  them  and  not  by  others.  Rankin  r.  Ro 
8  Grat.  63. 

Whether  paper  declared  on  as  a  simple  contract  is  a  sealed  contrac 
not  cannot  be  raised  by  demurrer,  but  is  a  matter  of  fact  to  be  presen 
at  the  hearing  by  proper  plea  or  motion.  Orubbs  t.  National,  etc.,  Co., 
Va.  689,  27  S.  E.  464. 

As  to  wh«n  question  whether  ancient  Instrument  was  sealed  or 
may  be  submitted  to  jury,  see  Reusens  t.  Lawson,  91  Va.  226,  21  S. 
347. 

Evidence.— Evidence  aliunde  is  not  admissible  to  prove  that  a  bc 
at  the  foot  of  a  writing  was  intended  as  a  seal.  Clegg  v.  Lemessarier, 
Grat.  108.  But  compare  Grubbs  v.  National,  etc.,  Co.,  supra,  where 
court  speaks  of  the  intention  of  the  parties  that  a  contract  should  be 
Instrument  under  seal  being  a  matter  of  proof. 

Generally. — In  absence  of  evidence,  scroll  will  be  deemed  corpoi 
seal.  Jacksonville,  etc.,  Nav.  Co.  v.  Hooper,  160  U.  S.  614,  16  Sup. 
379,  40  L.  Ed.  515.  See  note,  5  Va.  Law  Reg.  331;  Lile's  Notes  on  ( 
porations,  p.  178  et  seq.,  2  Barton,  L.  Pr.  (2d  Ed.)  1274. 

For  discussion  of  whether  a  scroll  may  serve  as  a  corporate  » 
see  article  10  Va.  Law  Reg.  464. 

Word  "Seal"  affixed  to  signature  sufficient  as  scroll.  Lewis'  Ex'n 
Overby's  Adm'r,  28  Grat.  627. 

See  section  6,  subsection  12;  section  4485;  1  Barton,  L.  Pr.  (2d  E 
94,  142,  146,  note;  4  Min.  (3d  Ed.)  23  et  seq.,  882;  2  Min.  (4th  Ed.)  6 
727,  et  seq.,  836;  1  Va.  Law  Reg.  622,. 3  Va.  Law  Reg.  282;  Lile's  No 
on  Corporations  178,  and  note  to  16  Grat.  108,  Va.  Rep.  Anno.;  Pil 
V.  Roberts,  13  How.  472,  14  L.  Ed.' 228;  Pierce  v.  Indseth,  106  U.  S.  i 
1  Sup.  Ct.  418,  27  L.  Ed.  264. 
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N^otiablo   IiistnuneDts.* 


[ABLE   INSTRUMENTS  IN 

GENERAL. 
■m  and  Interpretation. 

orm    of    negotiable    inatru- 

aent. 

ertainty   as  to   bum;    what 

:onstitutes. 

IThen    promise    is    uncondl- 

ional. 

eterminable    future    time; 

rhat  constitutes. 

dditlonal     provisions      not 

iffecting  negotiability. 

missions;    seal;    particular 

noney. 

Then  payable  on  demand. 

rhen  payable  to  order. 

/hen    payable   to   bearer. 

erms;    when  sufBiclent. 

•ate  of;  presumption  as  to. 


Sec. 

5574.  Ante-dated  and  post-dated. 
5676.  When  date  may  be  inserted. 

5676.  Blanks;  when  may  be  filled. 

5677.  Incomplete  instrument  not 
delivered. 

5578.  Delivery;     when     effectual; 

when  presumed. 

5579.  Construction    where    instru- 

ment la  ambiguous. 

5680.  Liability  of  person  signing 
in  trade  or  assumed  name. 

6681.  Signature  by  agent;  author- 
ity; how  shown. 

5682.  Liability    of   person    signing 

as  agent,  etc. 

5683.  Signature     by     procuration; 

effect  ot. 

5684.  Effect  ot  indorsement  by  in- 

fant or  corporation. 

5685.  Forged  signature;   effect  of. 


evisors'  Note. — The  nnifoini  negotiable  instruments  act  haa  N-en 
I  in  Virginia  for  about  twenty  years,  and  has  worked  well.  Ii\>r 
t  reasons  the  revisors  were  exceedingly  reluctant  to  make  any 
9ns  wliatever  in  this  act  which,  with  slight  variations,  has  been 
.  in  a  majority  of  the  States:  l>ut  after  havinK  read  and  considered 
>Ie  discussions  of  the  act  by  distinguished  lawyers,  notably  several 
by  the  late  Dean  Ames,  of  the  Harvard  Law  School,  in  which  he 
out  some  of  the  defects  in  the  law,  it  seemed  to  the  revisors  that 
hanges  were  clearly  necessary.  These  were  made.  (See  sections 
62ti,  5632,  5647,  5675,  .5081.)  For  the  discussions  rererred~{o. 
Harvard  Law  Review,  241,  442;  15  Harvard  Law  Review,  26;  16 
1  Liaw  Review,  255;  10  Yale  Law  Journal,  84;  American  Law 
r  (X.  S.),  Vol.  41,  pp.  437,  499,  561.  All  of  these  articles  are 
id  in  Brannan*8  Negotiable  Instnunents  Law. 

erences. — Reference  is  made  at  the  bottom  of  each  section  to  the 
as  numbered  in  the  Virginia  Acts  of  Assembly  adopting  the  negoti- 
itruments  law.  (Acts  1897-98,  pp.  896-918.) 
totations. — In  addition  to  the  Virginia  cases  through  120  Va.  con- 
the  Negotiable  Instruments  Liaw,  the  annotations  of  this  chapter 
many  of  the  decisions  of  other  States.  The  notes  of  these  de- 
are  taken  by  permission  from  addresses  delivered  by  Hon.  A.  M. 
of  Rhode  Island,  President  of  the  Commissioners  on  Uniform  State 
>efore  the  Commissioners  in  1904-5-6-7.  By  the  kindness  of  Mr. 
he  notes  of  the  earlier  decisions  of  other  States  are  also  taken  from 
lection_  of  cases.  A  collection  of  the  decisions  of  all  States  is 
n  Bra'nnan's  Negotiable  instruments  Law  (2d  Ed.).  See,  also, 
rd's  Negotiable  Instruments  Law  (3d  Ed.). 

es  before  adoption  of  uniform  act. — The  Virginia  cases  on  the 
of  negotiable  instruments  which  were  decided  prior  to  the  adoption 
uniform  negotiable  instruments  law  are  not  given  in  the  notes  to 
apter,  except  in  a  few  instances. 
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Oonald^aaon. 

Sec. 

6586.  Presumption  ot  considera- 
tion. 

5587.  What  constitutes  considera- 

tion. 

5588.  What  constitutes  bolder  for 

value. 

5689.  When  lien  on  instrument 
constitutes  holder  for  value. 

6690.  BOect  of  want  ot  consider- 
ation. 

6591.  Liability  of  accommodation 
party. 

Negotiation. 

5592.  What  constitutes  negotia- 
tion. 

6693.  Indorsement;   bow  made. 

6694.  Indorsement  must  be  of  en- 

tire instrument. 

6695.  Kinds  of  indorsement. 

6696.  Special      indorsement;      in- 

dorsement in  blank. 

6697.  Blank      indorsement;       how 

changed  to  special  Indorse- 
ment. 

6598.  When  ii^dorsement  restric- 
tive. 

6699.  Effect  of  restrictive  Indorse- 
ments; rights  of  indorsee. 

5600.  Qualified  indorsement. 

5601.  Conditional  Indorsement. 

5602.  Indorsement  ot  instrument 
payable  to  bearer. 

5603.  Indorsement  where  payable 
to  two  or  more  persons. 

5604.  Effect   of   Instrument   drawn 

or  indorsed  to  a  person  as 
cashier. 

6606.  Indorsement  where  name  is 
misspelled,  etc. 

5606.  Indorsement   in    representa- 

tive capacity. 

5607.  Time   ot   indorsement;    pre- 

sumption. 

5608.  Place  of  indorsement;   pre- 

sumption. 

5609.  Continuation    of    negotiable 

character. 

5610.  Striking  out  indorsement. 

6611.  Transfer     without     indorse- 

ment; effect  of. 

6612.  When   prior   party   may  ne- 

gotiate instrument. 
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EGOTIABLE  INSTRUMENTS  IN  GENERAL. 
Form  and  Interpretation. 

5563.    Form  of  negotiable  instrument. — An  instrument  to  be 
ible  must  eonfonu  to  the  following  requirements: 
must  be  in  writing  and  signed  by  the  maker  or  drawer, 
ust  contain  an  unconditional  promise  or  order  to  pay  a  sum 
in  money. 

ust  be  payable  on  demand  or  at  a  fixed  or  determinable  fu- 
me. 

ust  be  payable  to  order  or  to  bearer;  and 
'here  the  instrument  is  addressed  to  a  drawee  he  must  be 
or  otherwise  indicated  therein  with  reasonable  certainty. 
i,  p.  896,  §  1.) 

cislons  of  other  States. — A  direction  to  charge  payment  to  a  cer- 
d  does  not  render  a  bill  non-negotiable,  when  the  order  states  when 
ment  is  to  be  made.  It  is  not  conditional  upon  the  coming  due 
particular  payment.  The  statute  is  not  cited,  however,  although 
[  in  Massachusetts  in  1898.  Though  the  order  was  made  payable 
before  November  1,  1899,  it  may  have  been  given  before  the 
ble  Instruments  Law  was  adopted.  Shepard  v.  Abbott  (1901), 
83.  300,  60  N.  E.  782. 

I  order  payable  to  A.  or  order  out  of  a  fund  ot  |300,  "or  what  may 

on   my   deposit   book,"    is   conditional,   and   therefore   Is   not   a 

ble  instrument  and  does  not  import  a  consideration,  confirming 

merchant.     National  Sav.  Bank  v.  Cable  (1901),  73  Conn.' 66^ 

428. 

ir  note  of  cases  holding  that  a  note  containing  no  name  ot  the 
Dor  space  to  insert  it,  is  not  negotiable,  see  11  Va.  Law  Reg.  689. 
certificate  of  deposit  signed  by  a  trust  company,  payable  to  a 
named  therein  or  his  assigns,  "which  is  assignable  only  on  the 
)f  the  company"  is  not  a  negotiable  instrument  under  the  Negoti- 
istruments  Law.  Zander  v.  N.  Y.  Sec.  &  Tr.  Co.,  70  N.  E.  449 
,  Ct.  of  Appeals;  affirming  s.  c.  81  N.  Y.  Supp.  1151. 
1  instrument  containing  an  unconditional  order  to  pay  a  sum  cer- 
money  at  a  fixed  future  time  to  payee  or  order  is  a  bill  of 
ge. 

the  acceptor,  unable  to  pay  at  maturity,  asks  for  time,  which  is 
lim  by  acceptance  of  his  promissory  note  for  the  amount  of  the 
exchange,  payable  at  a  day  future,  the  note  is  founded  on  a  good 
iration,  whether  or  not  the  maker  was  bound  previously  as  ac- 
of  the  draft.     Torpey  v    Tebo,   184   Mass.   307    (1903),   68  N.  E. 

ader  this  section  and  section  132  as  amended.  Laws  1898,  chapter 

1  order  drawn  by  his  creditor  on  his  debtor,  directing  the  debtor 

a  certain  amount  to  the  order  of  a  third  person,  is  not  binding 
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upoa  the  debtor  as  a  bill  of  exchange  unless  he  accepts  it  In  writl'.ig. 
Izzo  V.  Luddington,  79  App.  Dlv.  N.  Y.  272   (1903). 

An  instrument  issued  by  a  bank  certifying  that  I.  has  a  deposit  of 
$300  in  the  bank  bearing  interest  at  7  per  cent,  per  annum  payable 
annually,  due  in  two  years  from  date  "and  will  be  cashed  only  upon 
being  returned  to  the  bank  by  the  International  Money  Box  Company  of 
New  York  or  their  order,"  is  a  negotiable  instrument.  (Clearly  tBis 
instrument  fulfills  all  the  requirements  of  a  negotiable  Instrument  laid 
down  in  this  section,  but  strangely  enough  the  act  is  not  referred  to.) 
Young  V.  American  Bk.,  89  N.  Y.  Supp.  915   (1904). 

Under  this  section  a  mortgage  note  for  a  specified  sum  and  payable 
at  a  certain  future  date  was  negotiable,  though  it  provided  that  on 
default  in  interest  or  failure  to  comply  with  any  of  the  conditions  of 
the  mortgage,  the  whole  amount  of  the  principal  shoula  become  due 
and  payable  at  the  option  of  the  mortgagee.  Under  section  5600  Ihe 
addition  of  the  words  "without  rccourfe"  to  an  indorsement  of  a  note 
does  not  impair  its  negotiable  character.  See,  also,  Loizeaux  v.  Fremder, 
101  N.  W.  423,  Wisconsin  (1904).  Thorpe  v  Mindeman,  TOT  X.  W. 
417,  Wisconsin   (1904). 

Under  this  section  and  section  5564,  a  note  providing  that,  if  not 
paid  when  due,  both  principal  and  interest  shall  bear  an  increased  rate 
of  interest  is  not  negotiable.  Under  Civ.  Code,  section  2207.  which 
provides  that  "several  contracts  relating  to  the  same  matters  between 
the  same  parties,  and  made  as  parts  of  substantially  one  transaction,  are 
to  be  taken  together,"  a  note  stating  that  it  is  secured  by  a  mortgage 
of  the  same  date,  and  the  mortgage  providing  that  the  mortgagor  should 
pay  the  taxes  and  insurance,  keep  the  property  in  repair,  commit  no 
waste,  etc.,  and  that  in  default  of  performance  the  principal  and  interest 
should  become  due  and  the  mortgage  should  become  subject  to  fore- 
closure, it  was  held  that,  under  said  section  2207,  the  note  and  the 
mortgage  were!  parts  of  the  same  contract  and  must  be  read  together,  so 
that  the  entire  contract  contained  conditions  not  certain  of  fulfilment, 
rendering  the  note  non-negotiable.  Where  a  note  payable  to  order  is 
assigned  without  Indorsement,  Its  negotiable  character  is  destroyaj. 
Cornish  v.  Wolverton,  81  Pac.  4,  Montana  (1905). 

See  Mass.  Nat.  Bk.  v.  Snow,  cited  under  section  5  570. 

The  plaintiff  sued  to  recover  on  a  draft  for  f  1,500,  "400  c.  A.  R.  L. 
No.  3362,  via  A.  R.  L.  B.  L.  direct."  These  words,  under  the  usual 
custom  of  business,  charged  the  payee  with  knowledge  that  a  certain 
number  of  cases  had  been  shipped  by  a  certain  line,  and  that  the  bill 
of  lading  went  direct  to  the  payee.  Held,  as  the  draft  contained  an  un- 
conditional order  to  pay  a  sum  certain  in  money,  it  was  negotiable, 
under  this  section  and  section  5565,  and  it  does  not  indicate  that  the 
amount  of  the  draft  is  to  be  paid  only  from  the  proceeds  of  the  consign- 
ment. 

Where  the  drawee  of  a  negotiable  draft  had  paid  it  to  a  holder 
in  due  course,  the  drawer  claiming  to  have  made  a  shipment  to  the 
drawee,  the  drawee  cannot  recover  back  the  amount  paid  on  discovering 
that  the  goods  were  never  shipped  to  him.  Waddell  v.  Hanover  Nat. 
Bk.,  97  N.  Y.  Supp.  305,  48  Misc.  578   (Supreme  Court,   1905). 

Bonds  issued  by  a  joint-stock  association,  secured  by  a  trust  deed 
and  payable  to  ibearer,  are  negotiable,  under  this  section  and  section 
5565,  although  by  their  express  terms  the  stockholders  of  the  association 
are  free  from  Individual  liability  for  payment  of  the  bonds  and  the  in- 
terest thereon,  liability  being  confined  to  the  security  and  to  the  assets 
of  the  association,  such  limitations  not  restricting  the  liability  to  a 
particular  fund. 

Where  defendants  negotiated  through  brokers  a  sale  ol  a  bond  pay- 
ing the  party  presenting  the  bond  the  proceeds  of  the  sale,  and  there- 
after on  return  of  the  bond  to  them  by  the  purchaser  (because  payment 
of  the  interest  coupons  was  refused,  on  the  ground  that  the  bond  and 
coupons  had  been  stolen),  transmitted  to  the  purchaser  another  bond 
of  the  same  issue  and  tenor  in  lieu  of  the  one  returned,  they  were 
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In  due  course,  under  section  5620,  having,  in  legal  effect,  re- 
5d  the  bond  and  coupons  by  trading  therefor  a  bond  the  title  to 
■as  not  disputed.  Hibbs  v.  Brown,  98  N.  Y.  Supp.  353  (Supreme 
906). 

instrument  providing  for  the  payment  Of  money  out  of  the 
)n  a  specified  job  is  not  a  negotiable  Instrument  under  this  sec- 
1  section   55  65. 

instrument  not  payable  to  order  or  to  bearer  Is  not  a  negotiable 
ent,  under  this  section.     Fulton  v.  Varney,  102  N.  Y.  Supp.  608 

ier  this  section  and  sections  5578,  5614  and  6618,  municipal 
re  negotiable  Instruments,  and  a  bank  is  a  holder  in  due  course 
bonds,  complete  and  regular  on  their  face,  deposited  as  collateral 

for  a  loan  to  the  depositor,  the  bank  having  no  knowledge 
ng  after  it  thus  had  possession  that  the  depositor  was  not  In 
issesslon  and  authorized  to  dispose  of  them.  Borough  of  Mont- 
People's  Bk.,  67  Atl.  67,  New  Jersey  (1907). 
der  this  section  and  sections  5570  and  5571,  a  promissory  note 
able  to  either  "order"  or  "bearer"  is  non-negotiable. 
;tion  5686,  avoiding  a  negotiable  instrument  if  materially  altered 

assent  of  the  parties,  contains  no  matter  not  contained  In  the 
the  act  and  therefore  it  is  not  in  contravention  of  the  provision 
Constitution,  article  2,  section  17,  providing  that  no  law  shall 
)  more  than  one  subject,  which  shall  be  expressed  ,in  the  title. 
•.  Harrell,  101  S.  W.  424,  Tennessee  (1907). 
St  office  money  orders  are  not  negotiable  instruments.     Bologneel. 

(C.  C.  A.),  189  Fed.  335,  nor  is  a  certificate  of  stock  Indorsed  In 

Baker  v.  Davis,   a7  N.  E.   1094. 
e  following  instruments  have  been  held  negotiable:    Drafts  drawn 
iraph  company  on  its  Transfer  Department.    Postal  Telegraph  Co. 
;  (C.  C.  A.),  228  Fed.  601;   a  note  containing  reservation  of  the 

article  sold.  Exchange  National  Bank  v.  Steele  (Ark.),  158  S. 
;  a  post-dated  check.  Triponoff  v.  Sweeney  (Ore.),  130  Pac  979, 
on  Banks  and  Banking,  section  389c;  a  certificate  of  deposit  not 

to  check  and  payable  to  depositor's  order.  Pomeroy  National 
■.  Bank   (W.   Va.),   79   S.   E.   665. 

le  negotiable  quality  of  an  Instrument  is  not  destroyed  by.the  fact 
e  instrument  contains  a  provision  that  sureties  consent  that  the 
f  payment  may  be  extended  without  notice.  Farmer  v.  Bank 
107  N.  W.   170. 

5564    Certainty  as  to  sum;  what  conrtituteB.— The  sum  pay- 
a  sum  certain  within  the  meaning  of  this  chapter,  although 
)  be  paid — 
lith  interest;  or 
y  stated  installments;  or 

y  stated  installments  with  a  provision  that  upon  default  in 
nt  of  any  installment  or  of  interest  the  whole  shall  become 

T 

7ith  exchange,  whether  at  a  fixed  rate  or  at  the  current  rate ; 

S^ith  costs  of  collection  or  an  attorney's  fee  in  case  payment 
lot  be  made  at  maturity.     (Id.,  §  2.) 

irginia  decisions. — The  stipulation  in  a  negotiable  note  for  the  pay- 
if  a  fee  of  ten  per  cent,  for  the  collection  by  an  attorney  Is  valid 
the  laws  of  New  York,  and  not  contrary  to  the  public  policy  in 
ate,  and  will  be  enforced  in  this  State  in  an  action  on  a  New  York 
:t  containing  such   stipulation.     Oglesby   v.   Bank,    114    Va.    663, 

E.  468. 
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A  stipulation  In  a  negotiable  note  for  the  payment  of  a  reason 
attorney's  tee  it  suit  be  brought  thereon  is  valid  and  may  be  entoi 
Colley  V.  Summers .  Parrott  Co.,  119  Va.  439,  89  S.  E.  906;  overri: 
Rixey  V.  Parre  Bros.,  89  Va.  113,  15  S.  B.  498;  and  Fields  v.  Fii 
105  Va.  714,  54  8.  E.  888. 

See  2  Va.  L.  Reg.  N.  S.  321,  631. 

If,  on  a  note  promising  to  pay  a  debt  and  also  counsel  fees 
expenses,  judgment  is  taken  for  the  debt  only,  saying  nothing  a 
counsel  tees  and  expenses,  the  whole  cause  of  action  is  merged  in 
Judgment.     Sands  v.  Roller.  118  Va.  191,  86  S.  E.  867. 

See  Gregory's  Forms-  No.   553. 

Decisions  of  other  States. — CiTil  Code,  section  3996,  Mont 
amended  by  Session  Laws  1899,  declares  that  a  negotiable  instrui 
may  provide  for  reasonable  attorney's  fees;  and  section  2,  See 
Laws,  1903  (same  as  this  section)  provides  that  the  sum  payable  is 
tain  within  the  meaning  of  the  act  though  it  is  to  be  paid  with  cost 
collection  or  an  attorney's  tee,  in  case  payment  shall  not  be  made  at 
turlty.  Held,  that  a  note  made  payable  with  reasonable  attorney's 
entitled  the  holder  to  collect  such  fees  where  the  note  is  not  paii 
maturity  and  it  is  placed  in  the  hands  of  attorneys  for  collection,  th< 
it  is  not  sued  upon.  Morrison  v.  Ornbaun,  75  Pac.  963.  Sup. 
Montana  (1904). 

A  provision  in  a  promissory  note,  for  attorney's  fees  in  case  of 
on  note,'  is  invalid  under  Laws  1890-1,  chapter  267.  (The  note  in 
was  dated  June  16,  1899,  and  the  Negotiable  Instruments  La«  went 
effect  in  North  Carolina  March  28,  1899  (see  thib  section^ .  This 
provides  that  the  sum  payable  is  a  sum  certain  within  the  meanin 
this  act,  although  it  is  to  be  paid — ^"with  costs  of  collection  or  ai 
torney's  fee  in  case  payment  shall  not  be  made  at  maturity."  But 
Negotiable  Instruments  Law  is  not  mentioned  either  by  counsel  oi 
the  court.)      Exchange  Bk.  v.  Ap.  L.  ft  L.  Co.,  128  N.  Car.  193   (19 

See  Cornish  v.  Wolverton,  cited  under  section  6663. 
Sec.  6665.    When  promue  is  unconditionaL — ^An  unqualified  oi 
or  promise  to  pay  is  unconditional  within  the  meaning  of  this  el 
ter  though  coupled  with — 

1.  Ah  indication  of  a  particular  fund  out  of  which  reimbu 
ment  is  to  be  made  or  a  particular  account  to  be  debited  with 
amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  ins 
ment. 

But  an  order  or  promise  to  pay  out  of  a  particular  fund  is 
unconditional.    (Id.,  §  3.) 

Decisions  of  other  States.— i-See  Waddell  v.  Hanover  Nat.  Bk..  c 
under  section  5663. 

See  Fulton  v.  Varney,  cited  under  section  6563. 
See  Hibbs  v.  Brown,  cited  under  section  5663. 
Sec.  5566.    Determinable  future  time;  what  constitutes.— A u 
strumeut  is  payable  at  a  determinable  future  time  within  the  m( 
ing  of  this  chapter  which  is  expressed  to  be  payable — 

1.  At  a  fixed  period  after  date  or  sight ;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  speci 
therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  e^ 
which  is  certain  to  happen,  though  the  time  of  happening  be 
certain. 
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nstrument  payable  upon  a  contingency  is  not  negotiable,  and 
ppening  of  the  event  does  not  cure  the  defect.     (Id.,  §  4.) 
icisions  of  other  States. — See  Schlessln£er  v.  Schultz,  cited  under 
5633. 

ider  this  section  and  section  5569,  a  note  payable  to  the  order  of 
ker  "on  demand  after  date"  is  a  note  payable  on  demand. 
ider  section  5633,  a  note  payable  on  demand  must  be  collected 
a  reasonable  time.  When  a  note  was  indorsed  by,  a  third  party 
.s  not  negotiated  within  ten  days  after  its  date,  presentation  for 
tt  within  ten  months  was  held  to  be  sufficient  to  hold  the  indorser. 
section  5635,  a  note  payable  at  a  banK  is  properly  presented  for 
It  at  the  bank,  although  the  bank  ia  In  the  hands  of  a  receiver. 
1  not  be  presented  to  the  receiver  personally^  Schlessinger  v. 
,  96  N.  Y.  Supp.  383   (1905). 

5567.    Additional  provisions  not  affecting  negotiability. — ^An 

ment  which  contains  an  order  or  promise  to  do  any  act  in 

jn  to  the  payment  of  money  is  not  negotiable.    But  the  ne- 

le  character  of  an  instrument  otherwise  negotiable  is  not 

d  by  a  provision  which — 

authorizes  the  sale  of  collateral  securities  in  case  the  instru- 

De  not  paid  at  maturity ;  or 

LUthorizes  a  confession  of  judgment  if  the  instrument  be  not 

t  maturity;  or 

V^aives  the  benefit  of  any  law  intended  for  the  advantage  or 

tion  of  the  obligor;  or 

rives  the  holder  an  election  to  require  something  to  be  done  in 

:  payment  of  money. 

nothing  in  this  section  shall  validate  any  provision  or  stipu- 

otherwise  illegal.     (Id.,  §  5.) 

irginia  decisions. — Judgments  by  confession,  in  general,  are  not 
ry  to  the  policy  of  this  State,  nor  to  the  terms  of  the  negotiable 
nents  law.  The  warrant  of  attorney,  as  used  In  this  case,  was  a 
id  lawful  exercise  of  the  power  conferred  by  the  Instrument,  al- 
1  it  did  not  designate  the  person  in  whose  favor  the  Judgment  was 
confessed.     Colona  v.  Parksley  Nat.  Bank,  120  Va.  812,  92  S.  E. 

;e  Gregory's  Forms  No.   552. 

pcisions  of  other  Statc.s. — A  note  containing  a  power  of  attorney  to 
judgment  upon  it  at  any  time  after  its  date,  "whether  duo  or  not," 
a  negotiable  instrument,  following  antecedent  cases.  Wise.  Meet- 
Baptists  V.  Babler  (1902).  115  Wis.  289,  91  N.  W.  678. 
nder  this  section  the  negotiable  character  of  an  instrument  is  not 
d  by  a  provision  that  "authorizes  a  confession  of  Judgment  If 
strument  be  not  paid  at  maturity."  The  effect  of  a  provision  au- 
ng*  confession  of  judgment  before  maturity  of  the  instrument  Is  to 
y  its  negotiability.  Milton  Nat.  Bank  v.  Beaver,  25  Pa.  Super. 
4    (1904). 

,  5568.  Omissions ;  seal, ;  particular  money. — The  validity  and 
iable  character  of  an  instrument  are  not  affected  by  the  fact 

t  is  not  dated ;  or 

Ooes  not  specify  the  value  given  or  that  any  value  has  been 
therefor;  or 

(3449) 
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3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  wl 
it  is  payable;  or 
•  4.  Bears  a  seal ;  or 

5.  Designates  a  particular  kind  of  current  money  in  Which  ] 
meat  is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute 
quiring  in  ceHain  cases  the  nature  of  the  consideration  to  be  sti 
in  the  instrument.     (Id.,  §  6.) 

Decisions  of  other  States. — In  an  action  on  two  undated  promia 
notee,  a  demurrer  on  the  ground  that  the  InBtrumenta  were  not  n( 
was  overruled,  and  it  was  held  that  the  notes  were  payable  on  dem; 
no  time  for  payment  being  designated.  The  decision  is  in  accordi 
with  the  Negotiable  Instruments  Law,  although  not  cited.  See 
section  and  section  5669.  Dldato  v.  Coniglio,  100  N.  Y.  Supp. 
(1906). 

Sec.  5569.  When  payable  on  demand. — An  instrument  is  payi 
on  demand — 

1.  Where  it  is  expressed  to  be  payable  on  demand  or  at  sigh 
on  presentation;  or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted,  or  indorsed  when  o 
due  it  is  as  regards  the  person  so  issuing,  accepting,  or  indorsin 
payable  on  demand.    (Id.,  §  7.) 

Decisions  of  other  States. — "I  promise  to  pay  to  the  order  o 
$2,000  at  his  office,  New  York  City,"  is  a  note  payable  on  demand, 
firming  the  law  merchant.     In  this  respect  It  cannot  be  varied  by 
evidence.     The  omission  of  the  words  "tor  value  received"  does  not 
pair  the  note,  affect  its  legal  Import,  or  weaken  the  presumption  thi 
was  given  for  value..    McLeod  v.  Hunter   (1899),   29  Misc.  Rep. 
61  N.  Y.  Supp.  73. 

See   Schlessinger  v.  Schultz,  cited  under  section   5566. 

See  Schleesinger  v.  Schultz,  cited  under  section  5633. 

See  Didato  v.  Coniglio,  cited  under  section  6668. 

Sec.  5570.  When  payable  to  order. — The  instrument  is  payabi 
order  where  it  is  drawn  payable  to  the  order  of  a  specified  pel 
or  to  him  or  his  order.    It  may  be  drawn  payable  to  the  order  ( 

1.  A  payee  who  is  not  maker,  drawer,  or  drawee;  or 

2.  The  drawer  or  maker ;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees ;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  musi 
named  or  otherwise  indicated  therein  with  reasonable  certainty,  i 

§8.) 

See  notes  under  section  6576. 

Decisions  of  other  States. — Under  this  section  a  negotiable  pro 
sory  note,  indorsed  in  blank  by  the  pay^e,  is  payable  to  bearer.  Ui 
section  5571,  if  the  maker  of  a  negotiable  promissory  note  wrongi 
obtains  possession  of  it  after  it  has  -been  Indorsed  In  blank  by  the  pa 
he  Is  the  bearer.  Under  section  5678,  where  the  instrument  is  in 
hands  of  a  holder  In  due  course,  a  valid  delivery  thereof  by  all  pai 
prior  to  him,  so  as  to  make  them  liable  to  him,  is  conclusively  presui 
(2450) 
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tions  5618  and  5619,  if  the  maker  of  a  negotiable  promissory 
ins  possession  of  it  after  it  has  been  indorsed  in  blank  by  the 
presents  it  at  a  bank  for  discount,  the  fact  that  the  bearer 
ker  does  not  put  the  bank  upon  inquiry  nor  prevent  It  from 
a  holder  in  due  course  if  it  discounts  the  note  in  good  faith 
ctual  knowledge  of  any  inflrmlty.  Under  section  5563  and 
57,  a  holder  in  due  course  of  a  promissory  note,  payable  to 
n  acquire  a  good  title  to  the  note  from  one  who  has  stolen  it. 
rt  of  this  case,  72  N.  E.  959,  states  that  the  notes  in  question 
i  December  9,  1897.  The  date  is  important,  as  the  Negotiable 
ts  Law  was  not  in  effect  in  Massachusetts  until  1898.)  Mans. 
V.  Snow,  187  Mass.  159  (1905). 
miey  V.  Harrell,  cited  under  section  5563. 
71.    When  payable  to  bearer. — The  instrument  is  payable 


n  it  is  expressed  to  be  so  payable ;  or 
n  it  is  payable  to  a  person  named  therein  or  bearer;  or 
n  it  is  payable  to  the  order  of  a  fictitious  or  non-existing 
id  such  fact  was  known  to  the  person  making  it  so  pay- 


n  the  name  of  the  payee  does  not  purport  to  be  the  name 

srson ;  or 

n  the  only  or  last  indorsement  is  an  indorsement  in  blank. 

) 

ions  of  other  States. — See  Mass.  Nat.  Bk.  v.  Snow,  cited  under 

70. 

eaboard  Nat.  Bk.  v.  Bk.  of  America,  cited  under  section  5592. 

lilley  V.  Harrell,  cited   under  section  5563. 

r2.    Terms;  when  sufficient. — The  instrument  need  not  fol- 

ingnage  of  tliis  chapter,  but  any  terms  are  sufficient  which 

dieate  an  intention  to  conform  to  the  requirements  hereof. 

L) 

J3.  Date  of ;  presumption  as  to. — Where  the  instrument  or 
tance  or  any  indorsement  thereon  is  dated  such  date  is 
irima  facie  to  be  the  true  date  of  the  making,  drawing, 
e,  or  indorsement  as  the  case  may  be.  (Id.,  §  11.) 
74.  Ante-dated  and  post-dated. — The  instrument  is  not 
ir  the  reason  only  that  it  is  ante-dated  or  post-dated,  pro- 
s  is  not  done  for  an  illegal  or  fraudulent  purpose.  The 
whom  an  instrument  so  dated  is  delivered  acquires  the 
jto  as  of  the  date  of  delivery.  (Id.,  §  12.) 
^5.  Wben  date  may  be  inserted. — Where  an  instrument  ex- 
)  be  payable  at  a  fixed  period  after  date  is  issued  undated, 
the  acceptance  of  an  instrument  payable  at  a  fixed  period 
it  is  undated  any  holder  may  insert  therein  the  true  date 
r  acceptance  and  the  instrument  shall  be  payable  accord- 
he  insertion  of  a  wrong  date  does  not  avoid  the  instru- 
he  hands  of  a  subsequent  holder  in  due  course ;  but  as  to 
late  so  inserted  is  to  be  regarded  as  the  true  date.     (Id., 


76. 


Blanks;  when  may  be  filled. — Where  the  instrument 
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is  wanting  in  any  material  particular  the  person  in  possession 
of  has  a  prima  facie  authority  to  complete  it  by  filling  up  the  I 
therein,  ^nd  a  signature  on  a  blank  paper  delivered  by  the  p 
making  the  signature  in  order  that  the  paper  may  be  convertei 
a  negotiable  instrument  operates  as  a  prima  facie  authority 
it  up  as  such  for  any  amount.  In  order,  however,  that  any 
instrument  when  completed  may  be  enforced  against  any  p 
wh&  became  a  party  thereto  prior  to  its  completion  it  must  be 
up  strictly  in  accordance  with  the  authority  given  and  wit 
reasonable  time.  But  if  any  such  instrument  after  complet 
negotiated  to  a  holder  in  due  course,  it  is  valid  and  effectui 
all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had 
filled  up  strictly  in  accordance  with  the  authority  given  and  i 
a  reasonable  time.     (Id.,  §  14.) 

Vlif^inia  decisions. — ^The  rule  of  law  merchant  that  where  a  i 
able  instrument  with  an  unfilled  blank  is  intrusted  to  another  the  ] 
in  possession  has  authority,  so  far  as  a  holder  in  due  course  is  cone 
to  complete  it  consistently  with  the  written  or  printed  terms  tl 
although  he  may  thereby  violate  his  actual  authority  (Frank  v.  1 
teld,  33  Qrat.  377),  is  altered  by  this  section  in  the  case  where  the 
takes  the  instrument  before  the  blank  is  filled.  In  such  case  he 
on  notice,  and  must  ascertain  the  real  authority  of  the  person  int 
with  the  incomplete  instrument,  and  takes  it  at  his  peril.  Guerr 
Guerrant  (Corporation  Court  of  Danville),  7  Va.  Law  Reg.  63! 
note  thereto. 

This  section  of  the  negotiable  instruments  act  materially  chang 
law  as  it  existed  in  this  State  prior  to  the  enactment  of  that  act. 
V.  Thomas,  120  Va.  763.  92  S.  E.  977. 

Defendant  endorsed  his  name  on  the  back  of  a  printed  form 
negotiable  note  sued  on,  leaving  blank  the  provisions  as  lo  the 
amount,  and  to  whom  and  when  payable.  Defendant  then  deliver 
incomplete  instrument  to  his  brother,  who  signed  the  note  as  i 
and  delivered  it  to  the  plaintiff  to  be  held  by  the  latter  as  coll 
security  to  indemnify  him  against  loss  by  reason  of  his  endorsing  p 
and  future  notes  for  the  said  brother  upon  which  the  said  brother 
borrow  money  in  bank.  In  consideration  of  such  delivery  to  I 
such  note,  the  plaintiff  endorsed  notes  for  the  brother,  upon  which 
was  borrowed.  The  brother  died  Insolvent.  Thereupon  the  pi 
filled  up  the  incomplete  instrument  with  the  amount  of  the  notes 
he  had  endorsed  for  the  said  brother,  naming  himself  as  paye< 
fixing  "on  demand"  as  the  time  of  payment.  The  date  had  be 
serted  by  the  plaintiff  when  the  note  was  delivered  to  him.  The  pi 
knew  nothing  of  a  limitation  upon  the  authority  to  complete  the  I 
ment.  In  an  action  against  the  endorser  on  the  note  as  com] 
held,  the  plaintiff  had  authority  to  fill  In  the  blanks  as  he  did,  t 
fendant  having  introduced  no  evidence  to  rebut  the  prima  facie  aut 
of  the  plaintiff  given  by  this  section  to  complete  the  instrument 
V.  Thomas,  120  Va.  763,  92  S.  E.  977. 

Under  the  facts  of  this  case,  the  blanks  were  filled   in  "wi 
reasonable  time."     Brown  v.  Thomas,  120  Va.  763,  92  S.  E.  977. 

Decisions  of  other  States.— A   check   payable  to   the  plainti 
handed  by  the  defendant  drawer  to  her  husband  to  be  delivered 
plaintiff  in  payment  of  her  debt  to  him,  the  amount  being  left 
and  being  filled  in  by  the  plaintiff's  manager  with  the  husband's  c< 
and  was  applied  towards  payment  of  his  indebtedness  to  the  pi 
Held,  evidence  was  admissible  to  show  the  authority  given  to  th 
band  and  the  purpose  for  which  it  was  given.     Boston,  S.  &  I. 
Steuer  (1903),  183  Mass.  140,  66  N.  E.  646. 
(2462) 
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•e  one  of  the  payees  of  a  note,  made  payable  to  the  payees  Jointly, 
it  and  mailed  it  to  the  maker,  who  then  altered  the.  note  by 
s  own  name  in  the  place  of  one  o(  the  payees  and  by  erasing 
"jointly:"  Held,  that  under  this  section,  the  maker  had  not 
to  complete  the  note  by  filling  the  blanks,  that  under  section 
ndorsement  of  all  the  payees  was  necessary  to  give  good  title 
nsferee,  and  that  under  sections  5685  and  6686  there  was  no 
arranty,  on  the  part  of  the  payee  Indorser,  extending  to  the 
ondition  of  the  note  after  it  parted  from  her  possession, 
necessary  in  commercial  transactions  that  the  rules  of  liability 
to  negotiable  paper  should  be  fixed  and  certain.  It  is  better 
rules  be  arbitrary  than  that  they  lack  precision  and  certainty." 
defendant,  who  was  one  of  the  payees  and  accommodation  In- 
i  a  note,  indorsed  another  note  "for  renewal"  and  mailed  it  to 
•  before  maturity  of  the  first  note.  The  maker  inserted  his  own 
he  place  of  the  name  of  one  of  the  payees,  and  after  maturity 
3t  note,  took  it  up  by  discounting  the  second  note.  The  dlv 
tiank  had  no  notice,  until  the  time  of  the  discount,  that  the  do- 
ad  indorsed  the  second  note.  Held,  that  the  Indorsement  by 
[Jant  before  the  maturity  of  the  first  note  did  not  amount  to 
of  notice  of  dishonor  of  the  first  note  under  section  5671. 
Bk.  of  City  of  Brooklyn  v.  Gridley,  98  N.  Y.  Supp.  445  (1906). 

i77.  Incomplete  instrument  not  deliyered. — ^Where  an  in- 
instrument  ha.s  not  been  delivered  it  will  not,  if  completed 
tiated  without  authority,  be  a  valid  contract  in  the  hands 
older  as  against  any  person  whose  signature  was  placed 
)efore  delivery.     (Id.,  §  15.) 

578.  Deliveiy;  when  effectual;  Miien  presusued. — ^Every 
on  a  negotiable  instrument  is  incompleted  and  revocable 
iverj-  of  the  instrument  for  the  purpose  of  giving  effect 

As  between  immediate  parties  and  as  regards  a  remote 
ler  than  a  holder  in  due  course  the  delivery  in  order  to  be 
must  be  made  either  by  or  under  the  authority  of  the  party 
drawing,  accepting,  or  indorsing  as  the  case  may  be,  and 
ase  the  delivery  may  be  shown  to  have  been  conditional  or 
!cial  purpose  only  and  not  for  the  purpose  of  transferring 
erty  in  the  instrument.  But  where  the  instrument  is  in  the 
:  a  holder  in  due  course  a  valid  delivery  thereof  by  all 
ribr  to  him  so  as  to  make  them  liable  to  him  is  conclusively 
i.  And  where  the  instrument  is  no  longer  in  the  possession 
;y  whose  signature  appears  thereon  a  valid  and  intentional 

by  him  is  presumed  until  the  contrary  is  proved.     (M., 

notes  to  section  5614. 

slons  of  other  States. — In  an  action  by  the  assignee  of  a  note 
he  maker  the  complaint  alleged  that  the  defendant  made  the 
t  before  maturity  the  payee  indorsed  and  delivered  it  for  value 
after  maturity  the  indorsee  assigned  and  delivered  It  for  value 
lintiff;  and  the  answer  denied  the  indorsement  and  delivery  for 
id  the  assignment  and  delivery  for  value,  but  the  plaintiff's 
eatified  that  the  note  bore  the  signatures  of  the  maker  and 
md  that  the  assignment  under  seal  was  executed  by  the  Indorsee 
fered  to  the  plaintiff.  This  evidence,  under  this  section  and 
5586,  5607,  5621  and  5746,  entitled  the  plaintiff  to  a  recovery, 

(2463) 


Digitized  by 


Google 


§5579 


NEO0TIABL.E   INSTB©MENTS 


[Til 


in  the  absence  of  evidence  to  the  contrary.     Colborn  v.  Arbecai 
N.  Y.  Supp.   986    (1907). 

Under  this  section  a  person  may  manually  deliver  a  negotial 
strument  to  another,  on  its  face  containing  a  binding  obligat 
praesenti,  of  such  person  to  such  other,  with  a  contemporaneous 
agreement  that  It  shall  not  take  effect  until  the  happening  of 
specified  event  (as,  that  others  shall  Indorse  it).  This  does  not  ' 
the  rule  that  a  written  inntrument  cannot  be  varied  by  contempon 
parol  agreement,  but  is  only  evidence  to  show  that  the  Instrument 
had  vitality  as  a  contract.  Under  sections  5614,  6616  and  561 
title  of  the  original  holders  was  defective,  and  under  section  562 
burden  is  on  the  subsequent  holder  to  prove  acquisition  of  tith 
holder  in  due  course.     Hodge  v.  Smith,  110  N.  W.  192  Wisconsin  ( 

Evidence  held  insuflScient  to  overcome  the  presumption  of  a 
delivery  of  a  check  presented  for  payment  after  death  of  the  mat 
the  existence  of  a  sufficient  consideration  or  to  show  that  the  mak< 
subject  to  the  control  of  the  payee  of  the  check,  the  plaintiff  1 
action.  See  this  section  and  section  5586.  Moak  v.  Stevens,  91 
Supp.  903  (1904). 

See  Mass.  Nat.  Bk.  v.  Snow,  cited  under  section  5570. 

See  Montvale  r.  People's  Bk.,  cited  under  section  6563. 

Sec.  5679.    Constroction  where  instrument  is  ambigaotu. — ^) 

the  language  of  the  instrument  is  ambiguous  or  there  are  omi 
therein  the  following  rules  of  construction  apply: 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  i 
ures  and  there  is  a  discrepancy  between  the  two  the  sum  de 
by  the  words  is  the  sum  payable ;  but  if  the  words  are  ambi 
or  uncertain,  reference  may  be  had  to  the  figures  to  fix  the  an 

2.  Where  the  instrument  provides  for  the  payment  of  in 
without  specifying  the  date  from  which  interest  is  to  run  tl 
terest  runs  from  the  date  of  the  instrument,  and  if  the  instrum 
undated  from  the  issue  thereof. 

3.  Where  the  instrument  is  not  dated  it  will  be  consider 
be  dated  as  of  the  time  it  was  issued. 

4.  Where  there  is  a  conflict  between  the  written  and  printei 
visions  of  the  instrument  the  written  provisions  prevail. 

5.  Where  the  instrument  is  so  ambiguous  that  there  is  < 
whether  it  is  a  bill  or  note  the  holder  may  treat  it  as  either 
election. 

6.  Where  a  signature  is  so  placed  upon  the  instrument  tl 
is  not  clear  in  what  capacity  the  person  making  the  same  intenc 
sign  he  is  to  be  deemed  an  indorser. 

7.  Where  an  instrument  containing  the  words ' '  I  promise  to 
is  signed  by  two  or  more  persons  they  are  deemed  to  be  jointl; 
severally  liable  thereon.    (Id.,  §  17.) 

Virginia  decisions. — ^The  names  of  endorsers  of  negotiable 
usually  appear  on  the  back,  but  they  may  appear  elsewhere  w 
offending  against  the  regularity  required  by  the  negotiable  instru 
law.  (Section  5614.)  Under  the  facts  of  this  case,  held,  the 
who  took  a  negotiable  note  for  value  was  warranted  In  treatln 
defendants  as  endorsers,  although  their  names  appeared  on  the 
of  the  note  and  not  on  its  back.  Colona  v.  Parksley  Nat.  Bant 
Va.  812,  92  S.  E.  979. 

Decisions  of  other  States. — ^Where  a  note  reciting  "I  promise  tc 
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aed  by  two  persons,  each  one  is  a  maker,  and  the  note  Is  a  Joint 
eral  one  of  each  maker.  (Although  the  Negotiable  Instruments 
s  in  force  in  Colorado  before  the  date  of  this  note,  no  reference 
i  to  the  act.  See  this  section  and  section  5622.)  UUery  v. 
79  Pac.  180,  Colorado  (1904). 
I  Germania  Nat.  Bk.  v.  Mariner,  cited  under  section  5582. 

5680.    Liability  of  person  si^fning  in  trade  or  assumed  name. 

lerson  is  liable  on  the  instrument  whose  signature  does  not 
thereon  except  as  herein  otherwise  expressly  provided.    But 
10  signs  in  a  trade  or  assumed  name  will  be  liable  to   the 
stent  as  if  he  had  signed  in  his  own  name.     (Id.,  §  18.) 
cislons  of  other  States, — See  Swenson  v.  Stoltz,  cited  under  section 

e  drawees  of  a  bill  of  exchange,  discounted  by  plaintiff  for  the 
s  benefit,  were  not  liable  thereon  prior  to  acceptance,  under  this 
Under  section  5694,  the  acceptance  of  a  bill  must  be  in  writ- 
1  signed  by  the  drawee.  Seattle  Shoe  Co.  v.  Packard,  86  Pac. 
aifornia   (1906). 

5581.  Signature  by  agent;  authority;  how  shown. — The  sig- 
of  any  party  may  be  made  by  a  duly  authorized  agent.  No 
liar  form  of  appointment  is  necessary  for  this  purpose,  and 
thority  of  the  agent  may  be  established  as  in  other  cases  of 
.    (Id.,  §19.) 

6682.  Liability  of  person  signing  as  agent,  etc. — ^Where  the 
nent  contains  or  a  person  adds  to  his  signature  words  indi- 
that  he  signs  for  or  on  behalf  of  a  principal  or  in  a  repre- 
ve  capacity  without  disclosing  his  principal  he  is  not  liable  on 
itrnment  if  he  was  duly  authorized,  but  the  mere  addition  of 
describing  him  as  an  agent  or  as  filling  a  representative  char- 
rithout  disclosing  his  principal  does  not  exempt  him  from  per- 

iiability.    (Id.,  §  20.) 

iclslons  of  other  States. — Where,  in  an  action  against  defendant 
■illy  upon  a  negotiable  promissory  note  signed  by  him  as  "trustee," 
dence  is  conflicting  as  to  whether  the  property  bought  for  which 
:e  was  given  was  for  the  assigned  estate  or  otherwise,  and  whether 
ree  agreed  to  accept  I  he  note  in  the  maker's  representative  capa- 
tie  Jury  must  pass  upon  the  question  in  dispute.  Megowan  v. 
)n  (1902),  173  N.  Y.  1,  66  N.  E.  738. 

note  purporting  to  )>e  of  the  defendant  corporation,  signed  by 
sident  and  treasurer,  known  by  the  plaintiff  to  be  accommodation 

without  proof  of  execution  by  the  president  and  treasurer,  under 
ity  from  their  corporation,   does  not  bind   the  corporation.    .  The 
Eible  Instruments  Law  is  not  mentioned.     See  this  section.     Nat. 
Newport  v.  Snyder  Mf«.  Co.,  107  App.  Div.  95,  New  York  (1905) 
Dder  this  section  the  makers  of  a  negotiable  promissory  note  sign- 

"trustees,"  without  further  disclosing  their  principal,  the  payee 
ig  who  it  was,  are  held  not  to  be  individually  liable.  Kerby  v. 
mer,  107  App.  Div.  491,  New  York  (1905). 

negotiable  note  made  by  the  Northwestern  Straw  Works  was 
,  "The  Northwestern  Straw  Works,  E.  R.  Stillman,  Treas.,  John  W. 
sr,"  by  Mariner,  the  secretary  of  the  corporation,  who  neglected  to 
le  word  "Secretary."  Held,  under  this  section  and  sections  5579 
625,  .Mariner  was  not  personally  liable.  Germania  Nat.  Bk.  v. 
w,  109  N.  W.  574,  Wisconsin  (1906). 

purchaser  of  an  interest-bearing  certificate  of  deposit,  payable  to 
dorsed  by  one  as  trustee,  is  prima  facie  and  presumptively  charged 
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with  actual  knowledge  of  the  trustee's  want  of  authority  to  dispose 
the  paper   for  his  own   benefit.     Ford   v.   Brown,    1   L.   R.   A.    (N. 
188  (Tenn.). 

Sec.  6683.  Signattire  by  procuration;  effect  of. — ^A  signature 
"procuration"  operates  as  notice  that  the  agent  has  but  a  limi 
authority  to  sign,  and  the  principal  is  bound  only  in  case  the  ag 
in  so  signing  acted  within  the  actual  limits  of  his  authorty.  ( 
8  21.) 

Sec.  6684.  Effect  of  indorsement  by  infant  or  corporation.—' 
indorsement  or  assignment  of  the  instrument  by  a  corporation  oi 
an  infant  passes  the  property  therein  notwithstanding  that  fi 
want  of  capacity  the  corporation  or  infant  may  incur  no  liabi 
thereon.     (Id.,  §  22.) 

Decisions  of    other    States. — A    manufacturing    corporation,   wl 
otherwise  has  no  power  to  make  an  accommodation  Indorsement,  is 
given  such  power  or  made  liable  on  such  an  indorsement  under 
section   and  section   6691.     Oppenheim  t.   Reigal  Cigar  Co.,   90   N. 
Supp.  355  (1904). 

Sec.  6686.  Forged  signature;  effect  of. — ^Where  a  signaturi 
forged  or  made  without  the  authority  of  the  person  whose  signal 
it  purports  to  be  it  is  wholly  inoperative,  and  no  right  to  retain 
instrument  or  to  give  a  discharge  therefor  or  to  enforce  payn 
thereof  against  any  party  thereto  can  be  acquired  through  or  ui 
such  signature  unless  the  party  against  whom  it  is  sought  to 
force  such  right  is  precluded  from  setting  up  the  forgery  or  v 
of  authority.     (Id.,  §  23.) 

Virginia  decisions. — Action  will  not  He  against  a  member  of  a 
whose  name  has  been  fraudulently  written  as  indorser  on  a  negoti 
promissory  note  of  the  Arm  of  which  he  was  a  member,  but  which 
was  dissolved  at  the  tlmiO  the  note  was  delivered,  of  which  fact  the  U 
was  ignorant,  affirming  antecedent  cases.     Pettyjohn  v.  Nat.  Bk.  (19 
101  Va.  Ill,  43  S.  E.  203. 

Decisions  of  otlier  States. — ^Where  one  procures  a  check  by  fal 
pretending  he  is  anotheii  person    (the  maker  knowing  there  is  su( 
person),  and  Indorses  It  in  the  name  of  such  payee,   the  Indorser 
conveys  no  title.     Tolman  v.  American  Nat.  Bank  (1901),  22  R.  I. 
48  Atl.  480,  62  L.  R.  A.  877,  84  Am.  St.  Rep.  850. 

A  subsequent  transferee,  receiving  the  proceeds  of  negotiable  se( 
ties  obtained  under  a  forged  assignment  thereof.  Is  liable  to  the  o\ 
thereof.  Casey,  Adm'r  v.  Pilkington,  83  App.  Dlv.  N.  Y.  91  (19 
This  section  not  cited  in  the  opinion. 

Where  the  drawer  of  a  check  was  induced  through  fraud  to  del 
it  to  an  impostor,  believing  him  to  be  the  person  luimed  in  the  cb 
and  the  Impostor  negotiated  the  instrument,  receiving  payment  thei 
from  an  innocent  third  party,  the  drawer  must  stand  the  loss  as  beti 
the  bona  fide  holder  and  the  drawer.  (See  this  section.  Although 
Negotiable  Instruments  Law  went  into  effect  in  Utah  in  1899,  and 
transaction  took  place  in  1902,  no  mention  Is  made  of  the  law.)  He) 
V.  Commercial  Nat.  Bk.,  76  Pac.  727,  Utah  (1904). 

See  Seaboard  Nat.  Bk.  v.  Bk.  of  America,  cited  under  section  5 

The  plaintiff  bank  was  the  drawee  of  a  forged  check  which  it 
without  detecting  the  forgery.  Upon  suit  against  the  defendant  1 
to  recover  the  money  so  paid  to  the  defendant,  a  holder  in  good  1 
of  the  check,  it  was  held,  in  the  absence  of  evidence  that  the  defen 
had  been  misled  or  prejudiced  by  the  plaintiff's  mistake,  the  plal 
can  recover. 
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hough  the  Negotiable  Instruments  Law  has  ibeen  in  torce  In  this 
ice  1899,  it  is  not  referred  to  in  this  opinion.  (See  this  section.) 
at.   Bk.  of  Lisbon  v.   Bit.   of  Wyndmere,   108  N.  W.   546,  North 

(1906). 

agent  was  authorized  to  indorse  checks  received  trom  customers 

to  the  principal,  and  to  deposit  them  in  a  designated  bank  for 
)n  for  the  principal's  account.  He  indorsed  some  such  checks 
irincipal's  name  and  deposited  them  with  a  broker  as  margins  on 
Qal  speculative  stock  account.  The  broker  deposited  the  cbecKs 
nk,  which  received  them,  and  paid  the  proceeds  thereof  to  him, 
I  faith.  Held,  the  indorpements  made  by  the  agent  were  not 
iS  under  this  section,  and  therefore  the  bank  receiving  these  in- 
checks  and  paying  the  proceeds  to  the  .broker  in  good  faith  Is 
lie  to  the  principal  as  for  a  conversion  of  the  checks.  Salen  v. 
f  the  State  of  New  York,  97  N.  Y.  Supp.  361  (1906). 
draft  was  made  payable  to  A.  B.,  which  came  into  the  possession 
her  man  of  the  same  name  as  the  defendant.  He  procured  an 
ction  to  a  bank  which  then  cashed  the  draft  for  him.  He  de- 
part of  it  in  this  bank  and  a  draft  or  check  upon  it  came  to  the 
'  in  due  cour.se.  It  was  held  that  the  purchaser  took  it  free  of 
,  under  this  section.  Jamieson  v.  Heim,  86  Pac.  165  (1906). 
holder  of  a  check  under  a  forged  Indorsement  indorsed  it  to  a 
ad  received  the  amount  thereof,  which  amount  was  paid  to  the 
r  the  drawee,  the  plaintiff,  which,  on  discovering  the  forgery,  sued 
rer  the  amount  paid.  Held,  that  by  his  indorsement  of  the  chock, 
orser  warranted  the  genulness  of  the  prior  forged  indorsement, 

discovery  of  the  forgery  is  liable  to  make  good  the  amount  he 
elved  on  the  check. 

he  Negotiable  Instruments  Law  was  not  cited.     See  this  section, 
Iman  v.  Am.  Nat.  Bk.,  48  Atl.  480  or  22  R.  I.  462.)      Oriental  Bli 
),  98  N.  Y.  Supp.  561,  Supreme  Court   (1906). 
B  Moak  V.  Stevens,  cited  under  section  5578. 

Consideration. 

5586.     Presumption  of  consideration. — Every  negotiable  in- 
nt  is  deemed  prima  facie  to  have  been  issued  for  a  valuable 
!ration  and  every  person  whose  signature  appears  thereon  to 
ecome  a  party  thereto  for  value.     (Id.,  §  24.) 
rglnia  decisions. — Notes  secured  by  a  deed  of  trust  are  prima  facie 
e  of  a  valuable  consideration  under  this  section.     Murphy's  Hotel 
flerndon's  Adm'r.  120  Va.  505,  91  S.  B.  634. 
ted  and  applied  In  Raid  v.  Windsor,  111  Va.  825,  69  S.  E.  1101. 
ted  but  not  construed  in  Lynchburg  Milling  Co.  v.  Bank,  109  Va. 
I  S.  E.  980. 

K-isions  of  other  States. — See  note  lo  section  5752. 
1  action  was  brought  upon  the  defendant's  negotiable  note.  The 
18  want  of  consideration.  At  the  trial  the  plaintitT  read  the  note 
,ence,  and  rested.  In  the  absence  of  want  of  consideration,  the 
T  is  entitled  to  recover.  Bringman  v.  Von  Glahn  (1902),  71  App. 
!7,  75  N.  Y.  Supp.  845. 

}on  examination  of  its  assets,  the  directors  of  plaintiff  bank  found 
tiable  promissory  note  signed  by  its  cashier  as  a  Joint  maker,  who, 
eing  interrogated,  said  that  the  defendant  was  to  indorse  the  note, 
mt  out  and  brought  the  defendant  in,  who  thereupon  indorsed  the 
Held,  that  the  fact  that  the  defendant  received  no  consideration 
i  indorsement  would  not  roliftve  him  from  liability  on  the  note 
Monticello  v.  Dooly  fl902),  113  Wis.  590,  89  N.  W.  490. 
fidence  is  admissihlf-  in  an  action  against  a  corporation  as  Indorser 
sgotiable  promissory  note,  to  show  that  the  note  was  Indorsed  by 
crstary   of  th«  corporation    with    authority   to  indorse  on   behalf 
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Of  the  corporation  and  that  the  corporation  paid  value  therefor.  Kar 
Respondent  v.  Pettier  &  Stymus  Mfg.  &  Impt.  Co.,  Appellant,  82  i 
Div.  Sup.  Ct.  N.  Y.  230    (1903). 

A  note  executed  by  a  married  woman  for  her  husband's  accommi 
tion,  unenforceable  in  New  Jersey  because  of  Gen.  St.,  p.  2017,  sectio 
prohibiting  liability  of  a  married  woman  as  surety,  or  upon  the  defi 
or  liability  of  another,  is  not  made  valid  by  this  section.  People's  1 
Bk.  V.  Schepflin,  62  Atl.  333,  New  Jersey   (1905). 

See  Colborn  v.  Arbecam,  cited  under  section  5578. 

Sec.  5687.  What  constitutes  consideration. — Value  is  any  con 
eration  sufficient  to  support  a  simple  contract.  An  antecertenl 
pre-existing  debt  constitutes  value,  and  is  deemed  such  whether 
instrument  is  payable  on  demand  or  at  a  future  time.    (Id.,  §  \ 

See  notes  to  sections  5589,  6614. 

Virginia  decisions. — One  who  takes  a  negotiable  promissory  noti 
good  faith  for  value,  without  notice  of  any  defect,  for  a  pre-existing  d 
is  a  holder  for  value,  and  can  recover  thereon.  Payne  v.  Zell  (19( 
98  Va.  294,  36  S.  E.  379. 

Decisions  of  other  Stotes.^A  non-negotiable  promissory  note  ( 
not  import  a  consideration,  under  the  statute  or  the  law  merchant.  £ 
V.  Thompson  (1900),  53  App.  Div.  9,  65  N.  Y.  Supp.  459. 

The  breach  of  an  executory  agreement  forming  the  consideratioi 
a  negotiable  Instrument  is  not  a  defense  as  against  an  indorse^  ' 
took  the  note  for  value  before  maturity  with  knowledge  of  the  ag 
ment,  but  without  knowledge  of  any  breach  before  his  purchase,  di 
many  former  decisions.  Deyo  v.  Thompson  (1900),  63  App.  Div 
65  N.  Y.  Supp.  469. 

The  holder  of  a  negotiable  promissory  note,  given  as  collat< 
security  for  an  antecedent  debt,  is  entitled  to  recover  against  an  Indo: 
in  fraud  of  whose  rights  this  note  has  been  diverted  from  the  puri 
for  which  it  was  given;  aflirming  the  rule  in  Railroad  Co.  v.  Bank, 
U.  S.  14,  26  L.  Ed.  61.  The  plaintiff  is  a  holder  for  value  whose  titli 
the  note  is  unaffected  by  any  existing  equities  between  antecedent  pari 
Brewster  v.  Shrader  (1899),  26  Misc.  Rep.  480,  57  N.  Y.  Supp.  606. 

The  acceptance  of  a  negotiable  promissory  note  payable  at  a  ful 
date,  for  goods  sold  and  delivered  to  the  maker  of  the  note,  operate! 
forbearance  of  the  right  to  sue  the  purchaser  until  the  maturity  of 
note,  and  constitutes  a  consideration  for  an  indorsement  of  the  note  m 
for  the  purpose  of  procuring  its  acceptance,  affirming  cases  anteced 
to  that  law  as  to  such  indorsement.  Mohlman  Co.  v.  McKane  (19( 
60  App.  Div.  546,   69  N.  Y.  Supp.   1046. 

Although  under  the  statute  "an  antecedent  or  pre-existing  debt  ( 
stitutes  value,"  in  an  action  against  an  accommodation  indorser  tl 
must  be  evidence  that  the  holder  of  the  instrument  gave  up<  an  anteced 
debt,  either  wholly  or  qualiflcdly,  to  constitute  consideration.  In 
absence  of  such  evidence,  a  just  result  cannot  be  permitted  to  be 
turbed  by  predicating  error  upon  a  refusal  to  charge  on  Issue  not  embra 
within  the  evidence.  Roseman  v.  Mahoney  (1903),  86  App.  Div.  3 
83  N.  Y.  Supp.  749. 

The  Appellate  Division  of  the  Supreme  Court   (N.  Y.)   has  she 
a  tendency  to  construe  section  51    (same  as  this  section)  of  the  N.  I 
strictly  and  upon  the  theory  that  it  was  not  intended  thereby  to  cha 
the  law  of  New  York,  but  only  to  declare  the  law  as  it  existed, 
note  11  Va.  Law  Reg.  773. 

This  section  should  le  construed  to  mean  that  in  order  that  an  ai 
cedent  debt  shall  constitute  value  that  will  support  an  action  agai 
accommodation  makers  or  Indorsers  of  a  negotiable  promissory  n 
fraudulently  diverted,  the  antece.dent  debt  must  have  been  cancel 
on  the  face  of  the  note.  Sutherlacd  v.  Mead,  80  App.  Div.  Sup. 
N.  Y.  103  (1903).  Afflimlng  Roseman  v.  Mahoney,  83  N.  Y.  Supp.  ' 
(1903).  See  contra  Brewster  v.  Schrader,  26  MUc.  Rep.  N.  Y.  ■ 
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Payne  v.  Zell,  98  Va.  294    (1900),  and  note  17  Harvard  Law 
563.     This   decision   Is   much   to   be  regretted,   and   tt  la  to   be 
lat  the  case  will  be  taken  to  the  Court  of  Appeals  and  be  reversed. 
e  fault  is  not  with  the  draughtsman,  as  intimated  In  the  note  in 
rard  Law  Review  563,  is  apparent,  since  other  Jurisdictions  have 
:ulty  In  holding  otherwise.     It  is   further  to  be  noted  that  the 
;tion  placed  by  the  court  upon  section  51  was  not  necessary  to  the 
of  the  case.     In  Payne  v.  Zell,  98  Va.  294,  section  51  was  held  to 
cable  to  the  transfer  of  a  negotiable  instrument  as  security  only, 
jrland  v.  Mead  is  followed  by  other  courts,  we  shall  fail  to  have 
ity  as  to  the  meaning  of  the  word  "value"  In  the  case  of  an  ante- 
debt.     However  clear  the  statutes,  there  is  an  unfortunate  ten- 
f  the  courts  to  fall  back  to  the  old  law.     Must  it  be  stated  in  so 
ords  that  antecedent  or  pre-existing  debt  shall  constitute  value, 
■  an  instrument  be  transferred  in  payment  or  as  security? 
hough  under  this  section,  "an  antecedent  or  pre-existing  debt  con- 
value,"  a  note  given  as  security  for  a  pre-existing  debt  is  not 
lie  in  the  hands  of  the  creditor  against  an  accommodation  indorser 
In  order  to  be  enforcible  against  an  accommodation  indorser. 
appear  that  the  note  was  taken  in  payment  of  the  pre-existing 
r  that  the  creditor  extended   the  time  for  the  payment  hereof, 
n  v.  Mahoney,  86  App.  Div.  N.  Y.  377   (1903).      (But  see  section 

indorsee  of  a  negotiable  note,  taken  as  collateral  security  for  a 
ting  debt,  is  a  holder  for  value.  Briket  v.  Bdward  (Kansas),  74 
?p.  1100  (1904).  Althouph  this  case  arose  upon  a  note  given 
the  Negotiable  Instruments  Law  was  framed,  and  although  this 
not  yet  adopted  in  Kansas,  the  opinion  expresses  and  citep   the 

cases  on  both  sides  of  this  controversy,  including  Sutherland  v. 

der  this  section  (an  antecedent  debt  constitutes  value),  an  in- 
less  existing  in  favor  of  a  bank  against  a  forwarder  of  a  draft  for 
jn,  does  not  constitute  the  bank  a  holder  of  the  draft  for  value, 

sense  as  to  entitle  the  bank  to  retain  the  draft  as  against  the 
ner,  where  the  bank  does  not  discharge  or  deal  with  the  indebted- 

any  way  on  the  faith  of  the  draft,  the  draft  being  not  yet  due 
not  being  possible  to  credit  it  to  the  forwarder  or  to  apply  it  to 
ibtedness.      Bk.  of  America  v.  Waydell,  92  N.  Y.  Supp.  666  (1905). 

an  action  on  a  note  of  a  married  woman  and  her  husband,  an 

stating  that  the  note  was  without  consideration  as  to  the  wife, 
iven  for  a  pre-existing  debt  of  the  husband,  was  held  to  be  a  good 
,  following  Sutherland  v.  Mead,  80  N.  Y.  Supp.  507,  and  Roseman 
)ney,  83  N.  Y.  Supp.  749,  notwithstanding  this  i^ection  and  sections 
Id  5591. 

s  contra  Brewster  v.  Schrader,  26  Misc.  Rep.  480  (1899).  This 
ti  will  have  to  be  carried  to  the  Court  of  Appeals  in  New  York 
the  uniformity  which  is  the  object  of  the  Negotiable  Instruments 
n  be  secured,  by  reversal  of  this  case.  See  the  case  of  Sutherland 
1;  Hover  v.  Magley,  96  N.  Y.  Supp.  925  (1905). 
e  Wilkins  v.  Usher,  cited  under  section  5621. 
e  Singer  Mfg.  Co.  v.  Summers,  cited  under  section  5748 

person  taking  commercial  paper  in  extinguishment  of  a  debt, 
lering  the  note  of  his  debtor  and  the  collateral,  whether  before 
r  the  maturity  of  the  debt,  is  a  holder  for  value.  See  this  section, 
erred  to  in  this  case,  however.  Under  section  5618,  the  notice 
int  oP  power  in  an  offlcer  of  a  corporation  to  transfer  commercial 
lield  by  it,  in  order  to  render  the  transfer  Ineffectual,  must  be 
dge  on  the  part  of  the  transferee  of  such  facts  as  will  make  his 
taking  the  paper  amount  to  bad  faith.     Ward  v.  City  Trust  Co., 

Y.  Supp.   50  (1907). 

5588.    What  constitutes  holder  for  value. — ^Where  value  has 

time  been  given  for  the  instrument  the  holder  is  deemed  a 
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holder  for  value  in  respect  to  all  parties  who  became  such  i 
to  that  time.    (Id.,  §  26.) 

Decisions  of  other  States. — A  subsequent  holder   tor  value, 
fide,    can   recover,   notwithstanding  the   one   he  takes  from   may 
knowledge    of    the    infirniitles   of   the   Instrument.     Deyo    v.    Thora 
(1900),  53  App.  Dlv.  9,  65  N.  Y.  Supp.  459. 

See  Hover,  v.  Magley,  cited  under  6687. 

A   holder  of   a  negotiable  promissory   note  who   derives    his 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
fraud  or  illegality  affecting  the  instrument,  has  all  the  rights  of 
former  holder  in  respect  to  all  parties  prior  to  the  latter,  and  every  t^ 
is  deemed  prima  facte  to  be  a  holder  in  due  course  until  the  con 
is  shown.     Bryan  v.  Barr,  21  D.  C.  App.  190  (1903). 

See  Sutherland  v.  Mead,  cited  under  section  6687. 

In  an  action  by  the  indorsee  of  a  negotiable  promissory 
ag&lnst  the  maker,  who  was  also  the  payee  and  indorser,  a  plea,  demi 
to,  alleged  that  the  note  was  never  duly  negotiated  or  discount  ec 
value.  Held,  that  this  is  the  statement  of  an  ultimate  fact,  and  n( 
a  conclusion  of  law,  and  was  therefore  admitted  to  be  true  by  th< 
murrer. 

An  allegation  In  another^plea  that  the  plaintiff  is  not  a  bona 
holder  in  due  course,  also  demurred  to,  was  held  to  be  a  conclnsic 
law,  and  therefore  not  admitted  to  be  true  by  the  demurrer.  See 
section  and  sections  5590,  6592,  6613  and  6614.  Rogers  v.  Mortoi 
N.  Y.  Supp.  49    (1905). 

Where  a  check  indorsed  to  plaintiff  was  valid  at  Its  inception, 
the  plaintiff  took  it,  without  knowledge  of  any  equitable  defense 
the  makers  might  have  as  against  the  payee,  plaintiff  was  entitle 
enforce  it  as  a  bona  fide  purchaser  for  value,  regardless  of  the  am 
paid  therefor.  The  Negotiable  Instruments  Law  is  not  cited.  Sec 
5688  and  6614.     Rosenthal  v.  Freedman,  103  N.  Y.  Supp.  714   (1! 

Sec.  6589.  Wlien  lien  on  instnunent  constitutee  holder  for  ti 
— Where  the  holder  has  a  lien  on  the  instrument  arising  either  i 
contract  or  by  implication  of  law  he  is  deemed  a  holder  for  vali 
the  extent  of  his  lien.    (Id.,  §  27.) 

Decisions  of  other  States. — Where  a  negotiable  promissory  no 
transferred  before  maturity  as  collateral  security  for  a  pre-existing 
the  transferee  is  not  such  a  holder  for  value  that  he  takes  free 
equities  of  which  he  had  no  notice.     Semble,  this  rule  is  change 
this  statute.     Brooks  v.  Sullivan   (1901),  129  N.  C.  190,  39  S.  E. 
Cited  in  Payne  v.  Zell,  98  Va.  294,  36  S.  E.  379. 

Sec.  6690.  Effect  of  want  of  consideration. — ^Absence  or  fa 
of  consideration  is  matter  of  defense  as  against  any  person  n 
holder  in  due  course,  and  partial  failure  of  consideration  is  { 
fense  pro  tanto,  whether  the  failure  is  an  ascertained  and  liqu 
ed  amount  or  otherwise.    (Id.,  §  28.) 

Decisions  of  other  States. — ^In  an  action  on  a  note  between 
original  parties,  the  defense  of  want  of  consideration  is  open  tc 
parties.  The  Negotiable  Instruments  Law  (in  force  in  New  Yorl 
not  referred  to.  See  this  section  and  section  5591.  Batterma 
Butcher,  88  N.  Y.  Supp.  685   (1904). 

See  Rogers  v.  Morton,  cited  under  6588. 

Sec.  5591.  Liability  of  accommodation  party. — ^An  accomn 
tion  party  is  one  who  has  signed  the  instrument  as  maker,  dra 
acceptor,  or  indorser  without  receiving  value  therefor  and  foi 
purpose  of  lending  his  name  to  some  other  person.  Such  a  pe 
is  liable  on  the  instrument  to  a  holder  for  value  notwithstan 
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older  at  the  time  of  taking  the  instrument  knew  him  to  be 
1  accommodation  party.     (Id.,  §  29.) 

clsions  of  other  States. — The  maker  of  an  accommodation  note 
-elieved  from  liability  by  an  extension  of  time  of  payment  given 
;  her  consent.  Section  5591  provides  that  the  maker  of  an  accom- 
)n  note  is  primarily  liable,  and  section  5753  provides  that  the 
primarily  liable  on  a  negotiable  instrument  is  absolutely  re- 
to  pay  the  same.  National  Citizens'  Bank  v.  Toplitz  (1903)  81 
iv.  593,  81  N.  Y.  Supp.  422. 

negotiable  promissory  note  made  for  the  accommodation  of  the 
and  transferred  by  him  before  maturity  to  a  third  person  at  40 
It.    discount   for   interest,    is    not   enforceable   by   the    transferee 

the  accommodation  maker.  That  transferee's  want  of  knowl- 
at  it  was  an  accommodation  paper  and  had  no  Inception  until  It 
into  his  hands  is  immaterial.     The  Negotiable  Instruments  Law 

altered  the  rule.     Strickland  v.  Henry  (1901),  66  App.  Div    23 
{.  Supp.  12. 

purchaser  for  value  in  due  course  of  a  promissory  note  can  re' 
gainst  an  accommodation  maker,  whether  or  not  he  knew  him 
nly  an  accommodation  maker  when  he  took  the  instrument,  under 
tollable  Instruments  Act,  confirming  antecedent  law.  Rhlnehart 
ill,  69  Md.  356,  16  Atl.  126;  Schwartz  v.  Wilmer  (1889),  90 
6,  44  Atl.  1059. 

ant  of  consideration  is  not  a  defense  to  an  action  on  a  negotiable 
iory  note  against  an  accommodation  indorser,  even  though  the 
f  acquired  the  note  with  knowledge  that  the  defendant  was  only 
>mmodation  indorser.  Bankers'  Iowa  State  Bank  v.  Mason  Hand 
Co.  (Iowa,  1902),.  90  N.  W.  612.  The  Negotiable  Instruments 
lopted  in  Iowa  in  1902  is  not  referred  to. 
holder  for  value  of  the  payee,  with  the  knowledge  that  the  payee 

as  an  accommodation  note,  may  recover  of  the  maker.     Deyo  v. 
son  (1900),  53  App.  Div.  9,  65  N.  Y.  Supp.  459. 
e  Oppenheim  v.  Reigal  Cigar  Co.,  cited  under  section  5584. 
e  Batterman  v.  Butcher,  cited  under  section  6590. 
ider  this  section  the  drawer  of  an  accommodation   check  cannot 
vaut  of  consideration  against  a  bona  fide  holder.     Met.  Pr.  Co.  v. 
Jr.  90  N.  Y.  Supp.  376    (1904). 
e  Hover  v/  Magley,  cited  under  section  5587. 

ider  this  section  when  the  defendants,  who  were  accommodation 
irs  on  a  negotiable  promissory  note  for  $300  on  which  $100  was 
ed,   returned  it  to  the  maker  to  procure  a  more  satisfactory  in- 

and  it  was  then  destroyed  by  the  Indorsers  and  the  maker,  the 
mts  are  still  liable  as  accommodation  indorsers  for  the  $100  ad- 
Westheimer  v.  Helmbold.  109  App.  Div.  854,  New  York  (1905). 
here  one  of  two  defendants,  makers  of  a  note,  voluntarily  paid 
erest  thereon  before  maturity,  although  by  its  terms  the  Interest 
it  due  until  maturity  and  the  payee  voluntarily  consented  to  ex- 
.  of  the  time  of  payment  of  the  note,  without  regard  to  the  time 
he  interest  was  paid,  which  payment  of  Interest  in  advance  and 
ent  for  renewal  was  made  without  the  knowledge  or  consent  of 
r  maker,  the  other  defendant  who  signed  the  note  without  con- 
ion,  for  the  accommodation  of  the  first  defendant,  this  accommoda- 
aker  was  not  released  from  liability  by  reason  of  such  extension. 
egotiable  Instruments  Law  is  not  cited  in  the  opinion,  although 
:e  in   Wisconsin.     Welch    v.   Kukuk,    107   N.    W.    301,    Wisconsin 

le  plaintiff  was  told  by  the  paying  teller  of  the  defendant  bank, 
ch  a  raised  check  was  drawn,  that  the  check  was  good.  He  then 
id  the  check  at  the  request  of  the  teller,  and  was  paid  the  amount 
raised  check.  Under  this  section  he  became  an  accommodation 
!r,  and  became  liable  to  the  bank  for  the  difference  between  the 
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amount  of  the  check  as  originally  drawn, and  the  amount  to  which 
was  raised.     Smith  v.  State  Bk.,  104  N.  Y.  Supp.  760   (1907). 

Under  this  section  a  negotiable  instrument  made  without  receivl 
value  therefor,  (or  the  purpose  of  lending  the  maker's  name  to  the  payi 
is  accommodation  itaper,  and  in  an  action  by  the  indorsee  he  mi 
show,  not  only  that  he  paid  value  before  maturity  of  the  note,  but  tl 
he  did  not  know  or  have  reason  to  suspect  the  Instrument  was  acco 
modation  paper  when  he  took  it.  National  Bank  of  Newport  v.  Snyc 
Mfg»  Co.,  102  N.  Y.  Supp.  478   (1907).   • 

An  accommodation  indorser  of  a  raised  check  was  here  held  lial 
to  the  defendant  bank  for  the  difference  between  the  amount  of  the  cbe 
as  originally  drawn  and  the  amount  to  which  It  was  raised,  under  tl 
section.  But  inasmuch  as  the  check  was  indorsed  .by  the  plaintiff 
the  defendant's  request  in  reliance  upon  the  defendant  bank's  pari 
teller's  statement  that  the  check  was  good  (for  the  amount  to  wbi 
it  had  been  raised),  it  would  seem  that  the  defendant  bank  had  no  ri( 
to  charge  any  part  of  the  check  to  the  plaintiff.  Smith  v.  State  Bai 
104  N.  Y.  Supp.  750  (.1907). 

Under  this  section  and  sections  5681,  5682  and  5«>84,  an  accommoi 
tlon  maker  of  a  note  who  places  the  word  "surety"  after  his  signati 
is  not  relieved  from,  liability  by  an  extension  of  time  of  payment  witb( 
his  consent. 

This  decision  is  based  chiefly  upon  section  5753.  But  see  the  folic 
ing  authorities  as  to  the  liability  of  a  surety,  and  quaere,  whether  bei 
a  surety  he  was  primarily  liable:  Hubbard  v.  Gumey,  64  N.  Y.  4£ 
Eaton  A  Gilbert  on  Comm.  Paper,  p.  401,  section  80,  c:  Bigelow 
Bills,  Notes  &  Cheques,  p.  43.  See  also  the  vigorous  dissenting  critici 
on  this  case  In  Law  Notes,  Septemiber,  1907,  p.  105,  by  T.  A.  S.  (Then 
A.  Street),  with  which  I  agree.  Cellers  v.  Meachem,  89  Pac.  4 
Oregon   (1907). 


Netgfotiation. 

Sec.  6692.  What  constitutes  negotiation. — ^An  instrument  is  : 
gotiated  when  it  is  transferred  from  one  person  to  another  in  sr 
manner  as  to  constitute  the  transferee  the  holder  thereof.  If  pi 
able  to  bearer  it  is  negotiated  by  delivery ;  if  payable  to  order  it 
negotiated  by  the  indorsement  of  the  holder  completed  by 
livery.     (Id.,  §  30.) 

Decisions  of  other  States.^ — ^A  negotiable  promissory  note,  void 
the  hands  of  the  payee  because  it  is  a  foreign  corporation  doing  busin 
in  North  Dakota  without  having  complied  with  the  laws  of  the  State,  n 
be  enforced  by  a  bona  Bde  purchaser  and  Indorsee  for  value,  with 
notice  of  the  facts  rendering  It  void  in  the  hands  of  the  payee,  notwj 
standing  section  3265,  Rev.  Codes,  1899,  the  word  "assigns"  then 
not  including  the  holder  in  due  course  of  a  negotiable  instrument  un 
sub-sections  30-52  and  57.  Nat.  Bank  of  Commerce  v.  Pick,  99  N.  W. 
(1904),  Sup.  Ct.  N.  Dakota. 

Under  this  section  and  sections  5593  and  5611  the  transfer  o 
negotiable  instrument  for  value,  by  delivery  without  indorsement.  v< 
in  the  transferee  the  transferrer's  title  thereto  with  the  right  to  h 
the  indorsement  of  the  transferrer,  notwithstanding  section  55S0  wl 
liability  is  predicated  upon  the  instrument  itself.  Swenson  v.  Stoltz, 
Pac.  999,  Washington  (1904). 

See  Rogers  v.  Morton,  cited  under  section  5588; 

A  negotiable  promissory  note   has  no  validity  between  the  par 
unless  delivered.     The  Negotiable  Instruments  Law  is  not  cited,  althoi 
in  force  in  this  State.     See  this  section.     Viets  v.  Sliver,  106  N.  W. 
Supreme  Court,  North  Dakota  (1905). 
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r  this  section  and  sections  5613,  5624,  5747,  5749  and  6761. 
I  drawer  of  a  check  procured  it  to  be  certified  belore  delivery 
.'ees,  and  the  bank  failed  before  It  was  presented  for  payment, 
was  not  liable  thereon  to  the  drawer,  but  only  to  the  holder 
urse  at  the  time  of  the  failure,  and  hence  the  drawer,  on  re- 
e  check  from  the  payees,  after  the  failure  of  the  bark,  was  not 
o  set  off  the  amount  thereof  against  an  indebtedness  to  the 
:hlessinger  v.  Kurzrok,  94  N.  Y.  Supp.  442  (1905). 
adorsee  of  a  draft  indorsed  it  presented  it  to  the  drawee  and 
)ayment.  The  indorsement  of  the  payee  was  a  forgery.  Held, 
indorsee  was  liable,  his  indorsement  being  a  guaranty  of  the 
!S3  of  the  signatur<!  of  the  antecedent  indorsers.  (This  section 
on  6596.)  A  draft  to  the  order  of  an  existing  firm  without 
edge  is  not  a  draft  to  the  order  of  a  fictitious  or  non-eTlstlng 
ler  section  5571,  subdivision  3,  unless  the  drawer  bad  no  knowl- 
lie  existence  of  such  a  firm,  and  his  intent  was  to  make  it  pay- 
earer.  See  p.  743.  "The  fictitlousnoss  of* the  payee  and  the 
e  of  the  maker  must  concur."  (But  see  section  5585.  Sea 
t.  Bk.  V.  Bk.  of  America,  100  N.  Y.  Supp.  740,  51  Misc.   103 

593.  Indorsement;  how  made. — The  indorsement  must  be 

)n  the  instrument  itself  or  upon  a  paper  attached  thereto. 

lature  of  the  indorser  without  additional. words  is  a  suffi- 

lorsement.     (Id.,  §  31.) 

Inja  decisions. — Where  the  uarae  of  the  maker  of  a  negotiable 
e  payable  to  the  order  of  itself  (a  corporation)  appeared  only 
he  note,  but  its  signature  was  affixed  to  an  assignment  thereof 
to  the  note.  11  was  held  to  be  a  sufllcient  endorsement.  Colona 
ey  Nat.  Bank.  120  Va.  812,  92  S.  E.  979. 
sions  of  other  Stiites. — See  Swenson  v.  Stoltz,  cited  under  sec- 

594.  Indorsement  must  be  of  entire  instmmeint. — The  in- 
nt  must  be  an  indorsement  of  the  entire  instrument.  An 
lent  which  purports  to  transfer  to  the  indorsee  a  part  only 
.mount  paj-able,  or  which  purports  to  transfer  the  instru- 

two  or  more  indorsees  severally  does  not  operate  as  a 
ion  of  the  instrument.  But  where  the  instrument  has 
id  in  part  it  may  be  indorsed  as  to  the  residue.     (Id.,  §  32.) 

595.  Kinds  of  indorsement. — An  indorsement  may  be  eith- 
lal  or  in  blank,  and  it  may  also  be  either  restrictive  or 
[  or  conditional.     (Id.,  §  33.) 

1596.  Special  indorsement;  indorsement  in  blank.— A  spe- 
orsement  specifies  the  person  to  whom  or  to  whose  order 
rument  is  to  be  payable,  and  the  indorsement  of  such  in- 
is  necessary  to  the  further  negotiation  of  the  instrument. 
)rsement  in  blank  specifies  no  indorsee,  and  an  instrument 
sed  is  payable  to  bearer  and  may  be  negotiated  by  delivery. 
34.) 

isions  of  other  States. — See  Seaboard  Nat.  Bk.  v.  Bk.  of  America, 
ler  section  5592. 

)597.    Blank  indorsement;  how  changed  to  special  indorse- 

The  holder  may  convert  a  blank  indorsement  into  a  special 

nent  bv  writing  over  the  signature  of  the  indorser  in  blank 
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any  contract  consistent  with  the  character  of  the  indorsement. 
§  35.) 

Sec.  6698.  When  indorsement  restrictive. — An  indorsement  ii 
strictive  which  either — 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  usi 
some  other  person. 

But  the  mere  absence  of  words  implying  power  to  negotiate  ( 
not  make  an  indorsement  restrictive.     (Id.,  §  36.) 

Sec.  6699.  Effect  of  restrictive  indorsement;  rights  of  iuim 
— A  restrictive  indorsement  confers  upon  the  indorsee  the  rigl 

1.  To  receive  payment  of  the  instrument. 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring 

3.  To  transfer  his  rights  as  such  indorsee  where  the  form  of 
indorsement  authorizes  him  to  do  so. 

But  all  subsequent  indorsees  acquire  only  the  title  of  the 
indorsee  under  the  restri-rtive  indorsement.    (Id.,  §  37.) 

Cited  but  not  construed  in  Fleshman  v.  Bibb,  118  Va.  682,  88  I 

Sec.  5600.  Qualified  indorsement. — ^A  qualified  indorsement 
stitutes  the  indorser  a  mere  assignor  of  the  title  to  the  instrum 
It  may  be  made  by  adding  to  the  indorser 's  signature  the  W( 
"without  recourse"  or  any  wonJs  of  similar  import.  Such  ar 
dorsement  does  not  impair  the  negotiable  character  of  the  ins 
ment.     (Id.,  §  38.) 

Decisions  of  other  States. — ^Undor  this  section  an  indorsee  of  a 
or  bond,  under  an  Indorsement  reciting  that  the  indorser  transfers  al 
right,  title  and  interest  to  the  indorsee  ia  a  holder  in  due  course.  ( It 
not  appear,  however,  that  the  bond  in  question  was  negotiable,  and 
transfer,  copied  within  quotation  marlts,  shows  that  it  ceased  to  be  i 
liable  when  indorsed  to  the  plaintiff.)  Evans  v.  Freeman,  54  S.  E. 
North  Carolina  (1906). 

See  Thorpe  v.  Mindeman,  cited  under  section  5563. 

Sec.  6601.  Conditional  indorsement. — ^Where  an  indorsemei 
conditional  a  party  required  to  pay  the  instrument  may  disref 
the  condition  and  make  payment  to  the  indorsee  or  his  transf 
whether  the  condition  has  been  fulfilled  or  not.  But  any  pei 
to  whom  an  instrument  so  indorsed  is  negotiated  will  hold  the  s 
or  the  proceeds  thereof  subject  to  the  rights  of  the  person  ind 
ing  conditionally.     (Id.,  §  39.) 

Sec.  6602.'  Indorsement  of  instnunuit  payable  to  bearw. — ^W1 
an  instrument  payable  to  bearer  is  indorsed  specially  it  may  ne 
theless  be  further  negotiated  by  delivery;  but  the  person  indon 
specially  is  liable  as  indorser  to  only  such  holders  as  make  i 
through  his  indorsement.    (Id.,  §  40.) 

Sec.  5603.  Indorsement  where  payable  to  two  or  more  pers 
— ^Where  an  instrument  is  payable  to  the  order  of  two  or  n 
payees  or  indorsees  who  are  not  partners  all  must  indorse  ub 
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indorsing  has  authority  to  indorse  for  the  others     (Id.,  § 

sioiis  of  other  States. — See  First  Nat.  Bk.  of  City  of  Brooklyn  v. 

lited  under  section  5576. 

304.    Effect  of  instnonent  drawn  or  indorsed  to  a  person  as 

—Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
■"  or  other  fiscal  officer  of  a  bank  or  corporation  it  is 
prima  facie  to  be  payable  to  the  bank  or  corporation  of 
e  is  such  officer,  and  may  be  negotiated  by  either  the  in- 
nt  of  the  bank  or  corporation  or  the  indorsement  of  the 

(Id.,  §  42.) 

sions  o*  other  States. — For  several  years,  the  president  of  a  bank 
ved  all  the  bank's  mail,  had  indorsed  all  Its  drafts,  and  much  of 
s  business  had  been  done  in  the  name  of  Its  officers  as  such.  In 
of  a  draft  upon  this  bank,  made  payable  to  the  person  who  Is 
,  his  name  being  followed  by  the  abbreviation  "Pt"  It  was  held 
is  section  prima  facie  to  be  payable  to  the  bank  of  which  such 

president.  Griffin  v.  Erskine,  109  N.  W.  13,  Iowa  (1906). 
er  this  section  in  an  action  on  a  certificate  of  deposit  made  pay- 
3.,  as  cashier  of  the  defendant  bank,  and  indorsed  by  him  as 
t  was  competent  for  the  plaintiff  to  show  that  S.  was  the  cashier 
fendant  bank  and  was  acting  in  that  capacity  In  transferring  the 
)  sued  on.  The  plaintiff  was  an  innocent  holder  for  value,  and 
:harged  with  knowledge  of  the  dealings  between  "Secor,  cashier," 
lefendant  bank  which  he  represented.  Johnson  v.  Buffalo  Center 
.,  112  N.  W.  164  Iowa  (1907). 

i605.  Indorsement  where  name  is  misspelled,  etc. — Where 
e  of  a  payee  or  indorsee  is  wrongly  designated  or  mis-spelled 
indorse  the  instrument  as  therein  described,  adding,  if  he 
:,  his  proper  signature.     (Id.,  §  43.) 

606.  Indorsement  in  representative  capacity. — ^Where  any 
is  under  obligation  to  indorse  in  a  representative  capacity 
indorse  in  such  terms  as  to  negative  personal  liability.  (Id., 

5607.     Time  of  indorsement;  presumption. — ^Except  where 

rsement  bears  date  after  the  maturity  of  the  instrument 

egotiation  is  deemed  prima  facie  to  have  been  effected  be- 

;  instrument  was  overdue.     (Id.,  §  45.)  , 

islons  of  other  States. — See  Colborn  v.  Arbecam,  cited  under  sec- 

i. 

}608.     Place  of  indorsement;  presumption. — ^Except  where 

trarj'  appears  every  indorsement  is  presumed  prima  facie 

been  made  at  the  place  where  the  instrument  is  dated.  (Id., 

isions  of  other  States. — Where  a  note  is  dated  and  made  payable 
ate  of  New  York,  an  indorsement  in  blank  thereon  Is  presumed, 
e  common  law  and  under  this  section,  to  have  been  made  in  New 
id  one  discounting  the  note  in  good  faith  can  rely  on  such  In- 
nt.     Chemical  Nat.   Bk.  v.   Kellogg,   75   N.   E.   1103,  New  York 

)609.    Continuation  of  negotiable  character. — An  instrument 

ble  in  its  origin    continues  to    be    negotiable  until  it  has 
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been  restrictively  indorsed  or  discharged  by  payment  or  othen 
(Id.,  §  47.) 

Bee.  6610.  Striking  out  indorsement. — ^The  holder  may  at 
time  strike  out  any  indorsement  which  is  not  necessary  to  his  1 
The  indorser  whose  indorsement  is  struck  oat  and  all  indoi 
subsequent  to  him  are  thereby  relieved  from  liability  on  the 
strument.     (Id.,  §  48.) 

See  notes  to  section  5752. 

Sec.  6611.  Transfer  without  indorsement;  effect  of. — Where 
holder  of  an  instrument  payable  to  his  order  transfers  it  for  v 

without  indorsing  it  the  transfer  vests  in  the  transferee  such 
as  the  transferrer  had  therein,  and  the  transferee  acquires  in 
dition  the  right  to  have  the  indorsement  of  the  transferrer, 
for  the  purpose  of  determining  whether  the  transferee  is  a  ho 
in  due  course  the  negotiation  takes  effect  as  of  the  time  when 
indorsement  is  actually  made.     (Id.,  §  49.) 

Decisions  of  other  States. — See  Swenson  v.  Stoltz,  cited  under  Be( 
6592. 

Under  this  section  and  sections  6624,  6749,  6750  and  6761,  the 
to  a  check  payable  to  a  specified  person  passes  by  delivery  wlthou 
dorsement.  The  transfer  of  a  check  by  the  payee,  by  delivery  wlthou 
dorseinent,  destroys  its  negotiability,  and  the  transferee  takes  merel; 
transferrer's  title,  subject  to  any  equity  between  him  and  the  drawe 

The  payee  of  a  check,  given  to  discharge  an  indebtedness  due  to 
transferred  it  without  indorsement  for  consideration,  and  the  trausi 
presented  it  at  the  bank  upon  which  it  was  drawn,  which  certified  it.  I 
the  bank  was  liable,  although  it  did  not  know  who  was  the  owner  ol 
check  when  the  certification  was  made.  See  also  86  N.  Y.  Supp. 
(1904).    Meuer  v.  Phenix  Nat.  Bk.,  88  N.  Y.  Supp.  83  (1904). 

The  holder  of  a  draft,  in  the  absence  of  proof  of  Indorsement  bj 
payee,  is  not  a  bona  fide  purchaser  for  value,  under  this  section.  See 
tion  6621.  Mayers  v.  McRimmon,  53  S.  E.  447,  North  Carolina  (19 
Sec.  6612.  When  prior  party  may  negotiate  instrument. — Wl 
an  instrument  is  negotiated  back  to  a  prior  party  such  party  i 
subject  to  the  provisions  of  this  chapter,  reissue  and  further  n( 
tiate  the  same.  But  he  is  not  entitled  to  enforce  payment  thei 
against  any  intervening  party  to  whom  he  was  personally  lia 

(Id.,  §  50.) 

Decisions  of  other  States. — The  omission  of  th«  words  "for  t 
recGlved"  does  not  impair  the  note,  affect  its  legal  import,  or  weaken 
presumption  that  it  was  given  tor  value.  McLeod  v.  Hunter  (1899) 
Misc.  Rep.  658,  61  N.  Y.  Supp.  73. 

See  Qulmby  v.  Varnum,  cited  under  section  5625. 

Bights  of  the  Holder. 

Sec.  6613.  Bigfat  of  holder  to  sue;  payment. — The  holder  of  a 
gotiable  instrument  may  sue  thereon  in  his  own  name  and  payn 
to  him  in  due  course  discharges  the  instrument.     (Id.,  §  51.) 

See  notes  to  section  6618. 

Virginia  decisions.— The  endorsee  may  maintain  an  action  In  his 
name,  though  a  third  person  may  have  paid  one-half  of  the  considera 
and,  in  absence  of  any  evidence  that  the  third  person  occupied  any  wt 
or  different  position  from  the  endorsee,  with  reference  to  the  purcl 
(2466) 


Digitized  by 


Google 


33] 


NEGOTIABLE    INSTRUMENTS 


§5614 


note,  no  defense  can  be  set  up  against  the  Interest  of  such  third 
In   the   note  which   could   not   be  set  up  against   the   endorsee. 

an  V.  Bibb,  118  Va.  582,  88  S.  E.  64. 

T  discussion  upon  what  duress  invalidates  delivery,  see  11  Va.  Law 

)45. 

e  note,  10  Va.  Law  Reg.  1115. 

'cisions  of  otii^r  States. — A  check  becomes  discharged  on  its  pay- 

I  due  course,  and  one  who  received  payment  of  a  certified  checlt,  but 

the  money  received  thereon  when  threatened  with  suit,  could  not 

in  an  action  against  the  bank  on  its  acceptance  or  certification. 

■.  Twelfth  Ward  Bk.,  86  N.  Y.  Supp.  857   (1904). 

e  Schlessinger  v.  Kurzrok,  cited  under  section  5592. 

e  Rogers  v.  Morton,  cited  under  section  5688. 

5614.    What  constitutes  a  holder  in  due  cotine. — A  holder 

course  is  a  holder  who  ha.s  taken  the  instrument  under  fol- 

eonditions: 

hat  it  is  complete  and  regular  upon  its  face, 
hat  he  became  the  holder  of  it  b«fore  it  was  overdue  and 
it  notice  that  it  had  been  previously  dishonored,  if  such  was 
;t. 

hat  he  took  it  in  good  faith  and  for  value. 
hat  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of 
firmity  in  the  instrument  or  defect  in  the  title  of  the  person 
ating  it.     (Id.,  §  52.) 

rginia  decisions. — The  addition  of  the  words  "payable  with  in- 
to a  negotiable  note,  in  the  same  handwriting  as  that  of  the  body 
instrument,  written  on  a  blank  space  after  the  words  "value  te- 
'  nothing  on  the  face  of  the  note  awakening  suspicion,  does  not 
it  incomplete  or  irregular  on  its  face  within  the  meaning  of  section 

Trustees  of  Am.  Uk.,  etc.,  v.  McComb,  105  Va.  473  (1906),  54 
4. 

bona  fide  holder  for  value  may  give  good  title  to  a  negotiable  In- 
]t,  even  though  he  sells  to  a  person  with  notice,  but  a  payee  who 

a  bona  fide  purchaser  for  value  and  afterwards  reacquires  the 
lent,  does  not  acquire  any  better  right  against  the  malier  than  he 
the  first  Instance.  Aragon  Coffee  Co.  v.  Rogers,  106  Va.  51,  52 
43. 

a  holder,  in  due  course,  of  a  negotiable  Instrument  transfers  the 
rith  a  guaranty  of  its  payment  and  subsequently  reacquires  it  in 
0  protect  his  guaranty,  but  under  circumstances  which  would  have 
i  to  him  knowledge  of  infirmities  in  the  Instrument,  that  knowl- 
oes  not  relate  back  so  as  to  impair  his  original  position  as  pur- 
for  value  and  without  notice.  Ratclifle  v.  Oostello,  117  Va.  563, 
S.  469. 

le  taking  negotiable  paper  before  maturity  as  a  collateral  security 
Ider  in  due  course  within  the  meaning  of  this  section.  Anderson 
n  Bank,  117  Va.  1,  83  S.  E.  1080;  Colona  v.  Parksley  Nat.  Bank, 
.  812,  92  S.  E.  979. 

lough  a  negotiable  note  may  be  endorsed  to  one  person,  while  a 
erson  paid  one-half  of  the  consideration  and  was  to  receive  one- 

the  proceeds  thereof,  the  endorsee  is  the  holder  in  due  course 
;his  section.     Fleshman  v.  Bibb,  118  Va.  582,  88  S.  E.  64. 
ibsequent  to  the  assignment  of  a  negotiable  note  to  a  bank  as  col- 
security  for  overdrafts  (which  assignment  was  treated  as  an  en- 
ent)   the  maker  gave  the  bank  written  instructions  to  place  the 

its  credit,  which  was  done.  Held,  that  this  in  no  way  invalidated 
lorsement  previously  made,  as  the  original  endorsement  completed 
e  of  the  bank  as  a  bona  fide  holder,  and  It  was  competent  for  the 
and  the  bank  thereafter  to  agree  to  change  the  original  purpose 
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for  which  the  transfer  was  made.    Colona  t.  Parksley  Nat.  Bank,  120 
812,  92  S.  B.  979. 

The  names  of  endorsers  of  negotiable  paper  usually  appear  on 
back,  but  they  may  appear  elsewhere  without  offending  against  the  n 
larity  required  by  the  negotiable  Instruments  law.  Colona  y.  Park 
Nat.  Bank,  120  Va.  812,  92  S.  B.  979. 

Cited  but  not  construed.  Holdsworth  v.  Anderson  Drug  Co.,  118 
359,  87  S.  B.  666. 

See  editorial,  20  Va.  L.  Reg.  624. 

Pecislons  of  other  States. — A  check  payable  to  the  plaintiff 
handed  by  defendant  drawer  to  her  husband,  to  be  delivered  to  the  pi 
tiff,  to  pay  a  debt  to  become  due  from  her  to  the  plaintiff,  was  frai 
lently  given  by  the  husband  to  the  plaintiff  in  payment  of  a  debt  he  o 
the  plaintiff,  and  was  accepted  by  the  plaintiff  in  settlement  thereo 
good  faith.  Held,  the  plaintiff  is  a  bona  fide  purchaser  for  value  v 
out  notice,  afQrming  antecedent  cases.  Boston  Steel  &  Iron  Co.  v.  Sti 
(1903),  183  Mass.  140,  66  N.  B.  646. 

One  is  a  holder  in  due  course  who  takes  a  note,  even  from  a  tl 
in  good  faith,  for  value,  before  maturity,  without  notice  of  any  del 
affirming  the  law  merchant.  Greeser  v.  Sugarman  (1902),  37  Misc.  ] 
799,  76  N.  Y.  Supp.  922. 

Where  the  plaintiff  purchased  the  defendant's  check  in  due  co 
tor  value  before  it  was  overdue,  with  a  plausible  explanation  of  the  a 
for  erasure  of  the  indorsement  of  an  intermediate  indorser,  purchasii 
from  one  to  whom  it  was  made  payable,  known  to  the  plaintiff  to  be 
person  whose  name  was  indorsed  on  the  check,  the  plaintiff  is  entitle 
recover  the  amount  of  the  check.  Goetting  v.  Day,  87  N.  T.  Supp. 
(1904). 

See  Nat.  Bank  of  Commerce  v.  Pick,  cited  under  section  5692. 

Where  a  note  was  made  payable  to  the  maker's  order  and  wai 
dorsed  by  him,  by  a  firm  for  whose  accommodation  il^  was  made,  ani 
the  defendant,  and  was  discounted  by  the  firm  for  the  plaintiff  at  i 
than  six  per  cent.,  the  note  was  void,  as  the  note  had  no  inception  i 
it  was  discounted  and  the  discount  was  at  a  usurious  rate  in  contraven 
of  law. 

In  an  action  on  such  a  note  the  burden  is  on  the  plaintiff  of  st 
ing  he  took  the  note  in  good  faith  and  without  notice  of  any  infln 
Simpson  v.  Hefter.  87  N.  Y.  Supp.  243   (1904). 

See  Sutherland  v.  Mead,  cited  under  section  5687. 

The  court  declined  to  say  whether  the  defense  of  usury  has  1 
swept  away  by  the  Negotiable  Instruments  Law,  and  followed  Strick: 
v.  Henry,  66  App.  DIv.  23  (1901). 

Under  this  section  and  sections  5619  and  6621,  where  a  holder 
check  has  no  knowledge  of  defenses  that  would   be  good  against  p 
holders,  and  is  an  innocent  purchaser  for  value,  he  is  a  holder  in 
course.     Benedict  v.  Kress  et  al.,  89  N.  Y.  Supp,  607  (1904). 

Under  this  section  a  person  who  takes  a  note  from  a  person  be 
maturity,  as  an  agreement  to  forbear  suing  on  the  debt  tor  a  few  ( 
at  least,  is  a  holder  for  value.  Millus  v.  Kauffmann,  93  N.  T.  Supp. 
(1905). 

See  Thorpe  v.  White,  cited  under  section  5626. 

See  Rogers  v.  Morton,  cited  under  section  6588. 

Under  this  section,  defining  a  holder  in  due  course,  and  section  6< 
defining  what  is  a  defective  title,  held,  where,  after  the  execution  of  a  i 
and  mortgage,  the  proposed  mortgagee  refused  to  make  the  loan,  and 
agent  for  the  mortgagor,  who  had  endeavored  to  negotiate  the  loan,  cat 
an  assignment  of  the  note  and  mortgage  to  be  made  to  him  by  the 
posed  mortgagee  without  the  knowledge  or  consent  of  the  mortgagor,  t 
agent  is  not  a  holder  in  due  course,  having  acquired  title  not  only  w 
out  consideration,  but  by  a  fraud  on  the  makers  of  the  note.  Under  sec 
5621,  when  it  is  shown  that  the  title  of  any  person  who  has  negotiated 
instrument  is  defective,  the  burden  is  on  the  holder  to  prove  that  h( 
some  person  under  whom  be  claims  acquired  the  title  as  a  holder  in 
course.  This  case  affirms  what  was  the  law  in  Iowa  before  the  adopi 
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Negotiable  Instruments  Law.  Keegan  v.  Rock,'  102  N.  W.  806, 
,905). 

lere  the  holder  of  a  check  drawn  on  another  bank  deposited  it  to 
)unt.  and  the  bank  where  it  was  so  deposited  credited  the  amount 
iepositor's  account  and  the  depositor's  account  remained  sufficient 
the  check  in  case  of  dishonor,  the  bank  was  not  a  holder  of  the 
a  due  course  of  business  within  this  section  so.  as  to  exclude  de- 
which  the  drawer  of  the  check  might  have  against  the  payee. 
1  State  Bk.  v.  Cowles,  73  N.  B.  33,  New  York  (1905). 
der  this  section  and  section  5621,  the  provisions  of  which  wore 
perly  in  issue  under  the  pleadings,  the  defense  of  failure  of  con- 
on,  upon  suit  against  the  maker  of  a  negotiable  instrument  by  a 
•ee   for  value,   is  unavailing.      Brown  v.  Feldwert,   80   Pac.   414, 

(1905). 
J  Wilkins  v.  Usher,  cited  under  section  6621. 

an  action  by  an  indorsee  of  several  promissory  notes  which  pro- 
lat  any  delinquency  In  payment  of  Interest  should  cauce  the  whole 
[mediately  to  become  due,  it  appeared  that  the  plaintiff  became 
ler  of  the  notes  six  days  after  annual  interest  upon  one  of  them 
due  and  was  unpaid.  It  was  held  that  he  was  not  a  holder  In  due 
within  this  section,  defining  a  holder  in  due  course  aa  one  who 
other  things  takes  the  instrument  before  It  ;s  overdue.  Hodge  v. 
!,  irs  N.    A'.   212,  Wisconsin    (1906). 

der  this  section  a  bank  discounting  a  note,  with  knowledge  that 
li-ious.  Is  not  a  holder  in  due  course.  Schleslnger  v.  Lehmaier,  99 
upp.  389  (1906). 

lere  a  mere  inspection  of  a  check  showed  that  it  had  been  altered,  a 
er  thereof  took  with  notice  of  the  Infirmity,  and  was  not  a  holder 
course,  under  this  section.  Ellas  v.  Whitney,  98  N.  Y.  Supp.  667. 
e  Court  (1906). 

pre-existing  debt  is  of  itself  a  valuable  consideration  for  a  deed  of 
ade  to  secure  its  payment,  and  if  such  a  deed  transfers  unmatured 
ble  notes  to  secure  creditors  of  the  grantor,  the  trustee  Is  a  holder 
course  within  the  terms  of  this  section,  if  within  the  other  terms 
section. 

i  Hodge  V.  Smith,  cited  under  section  5578. 
)  Rosenthal  v.  Freedman,  cited  under  section  5688. 
:  Montvale  v.  People's  Bk.,  cited  under  section  5563. 
e  taker  of  a  negotiable  instrument,  complete  and  regular  upon  its 
fore  it  is  overdue,  in  good  faith  and  for  value,  and  having  no  notice 
infirmity  in  the  instrument,  or  defect  in  the  title  of  the  person 
:lng  it.  has  good  title,  even  though  the  person  from  whom  he  takes 
have  acquired  it  by  fraud,  theft  or  robbery.     The  Negotiable  In- 
its  Law  is  not  cited.     Arons  v.  Ziegfeld,  52  Misc.  Rep.  571,  New 
907). 

der  this  section  and  sections  5618  and  5619  an  an-iwi'.r,  in  an 
in  a  note  given  in  part  payment  of  a  horse,  alleging  that  the  pur- 
[  the  horse  and  the  giving  of  the  note  were  Induced  by  fraudulent 
itations  as  to  the  soundness  of  the  horse,  whereby  the  makers  were 
d  in  a  sum  specified,  and  that  when  the  plaintiff  purchased  the 
e    knew    that    misrepresentations    had    been    made* — sufficiently 

that  the  plaintiff  had  notice  of  the  infirmity  of  the  note  and  took 
ct  to  such  defense.  Qulggle  v.  Herman,  111  N.  W.  479,  Wiscon- 
)7). 

5615.    When  person  not  deemed  holder  in  due  course. — • 

an  instrument  payable  on  demand,  other  than  bank  notes 
rtificates  of  deposit,  is  negotiated  an  unreasonable  length 
i  after  its  issue,  the  holder  is  not  deemed  a  holder  in  due 

(Id.,  §  53.) 
visors'  Note. — The  words  "other  than  bank  notes  and  certlflcates 
sit"  are  new.     Tliis  change  Is  ma<le  in  consequence  ot  the  change 
1  -section  56.S'2.    Sec  rovisors'  note  to  that  section. 
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Virginia  (leclslons. — ^What  Is  a  reasonable  time  tor  any  purpose 
pends  always  upon  the  facts  of  the  particular  case,  an4  this  familiar  p 
osltion  is  directly  recognized  by  section   5754.     Under  the  facts  of 
case,  the  negotiable  note  was  not  negotiated  an  unreasonable  time  e 
its  issue.    Colona  v.  Parksley  Nat.  Bank,  120  Va.  812,  92  S.  B.  979. 

Sec.  5616.  Notice  before  full  amount  paid. — ^Where  the  tri 
feree  receives -notice  of  any  infirmity  in  the  instrument  or  de; 
in  the  title  of  the  person  negotiating  the  same  before  he  has  p 
the  full  amount  agreed  to  be  paid  therefor  he  -will  be  deeme 
holder  in  due  course  only  to  the  extent  of  the  amount  thereto! 
paid  by  him.  (Id.,  §  54.) 

Decisions  of  other  States. — Where   a  bank   discounted   a   note 
placed. the  proceeds  thereof  to  the  indorser's  credit,  dishonor  of  the  i 
I  by  the  maker  at  maturity  and  before  the  indorser  had  drawn  the 

!  amount  of  the  credit,  entitles  the  maker  to  set  up  the  defense  of  a  fal' 

*  of  consideration  as  against  the  bank.     The  plaintiff  bank  had  notic< 

ian  Infirmity  in  the  instrument  or  defect  in  the  title  of  the  Indorser  be: 
paying  to  his  order  the  proceeds  of  discount  placed  to  his  credit.     Alb 
Co.  Bk.  V.  People's  Co-op.  Ice  Co.,  86  N.  Y.  Supp.  773   (1&04). 
I  See  Ho<Ige  t.  Smith,  cited  under  section  6678. 

'  Sec.  6617.    When  title  defective.— The  title  of  a  person  who 

gotiates  an  instrument  is  defective  within  the  meaning  of  1 

1  chapter  when  he  obtained  the  instrument  or  any  signature  thei 

by  fraud,  duress,  or  force  and  fear  or  other  unlawful  means, 

I  for  an  illegal  consideration  or  when  he  negotiates  it  in  breacb 

I  faith  or  under  such  circumstances  as  amount  to  a  fraud.     (Id 

55.) 

I  See  notes  to  following  section. 

'■  DecislMis  of  other' States. — See  Sutherland  v.  Mead,  cited  under 

'  .  tion  5587. 

In  an  action  against  the  makers  of  two  negotiable  promissory  no 
when  the  defendants  proved  they  were  given  to  one  S.  as  mere  memora 
and  on  an  agreement  that  they  would  not  be  transferred,  so  that 
procuring  their  discount  by  S.  was  a  fraudulent  diversion  of  the  no 
the  burden  is  on  the  plaintiff  of  proving  that  they  were  bona  fide  ] 
chasers.     Mitchell  v.  Baldwin,  84  N.  T.  Supp.   1043    (1903). 

Both  at  common  law  and  under  this  section  and  section  5621,  w 
defendant  bank  Issued  its  cashier's  check  to  the  plaintiff's  order,  and 
plaintiff  indorsed  It  and  delivered  it  to  a  gambler  In  payment  for  el 
used  in  gambling,  and  was  present  when  the  defendant  paid  the  amo 
of  the  check  to  the  gambler,  the  plaintiff  protesting  against  such  paym 
the  defendant  bank  is  liable  to  plaintiff  for  the  amount  of  the  cht 
Drinkall  v.  Movlus  State  Bk.,  88  N.  W.  724,  North  Dakota  (1901). 
Where  the  maker  of  a  note  payable  to  himself  is  Induced  by  a  frat 
lent  trick  to  indorse  it  without  knowledge  on  his  part  of  having,  in  f 
indorsed  it  and  without  having  bad  any  intention  to  indorse  It  at  the  t 
the  Indorsement  was  obtained,  he  is  not  liable  thereon,  even  to  a  bona 
holder.  (Although  the  Negotiable  Instruments  Law  was  in  force  in  Wi 
Ington  before  the  date  of  this  note,  no  reference  is  made  to  the  act. 
this  section  and  section  5618.)  Yakima  Valley  Bk.  v.  McAllister.  79  I 
1119,   Washington    (1905). 

See  Keegan  v.  Rock,  cited  under  section  5614. 
Under  this  section  the  title  of  a  payee  of  a  negotiable  instmmen 
detective  where  the  only  consideration  for  the  note  is  accrued  Interest 
a  loan  previously  made  at  a  rate  of  interest  forbidden  by  Session  Li 
1899,  p.  128,  chapter  SO,  section  2.  Keene  v.  Behan,  82  Pac.  884,  Wf 
ington  (1905). 

Under  this  section,  where  a  note  was  executed  by  several  persons  i 
the  signature  ot  one  of  them  was  procured  by  fraudulent  representatl 
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character  of  the  instrument,  and  he  could  not  have  obtained 
e  of  its  true  character  by  ordinary  care,  the  note  was  void  as  to 
lakers.  (The  concluding  words  of  the  Wisconsin  statute,  "and 
3f  such  person  is  absolutely  void  when  such  instrument  or  slgna- 
so  procured  from  a  person  who  did  not  know  the  nature  of  the 
It  and  could  not  have  obtained  such  knowledge  by  the  use  of 
care,"  were  not  in  the  original  Negotiable  Instruments  Law.) 
V.  Arnold,  111  N.  W.  212,  WiscoDoin  (1907). 
Hodge  V.  Smith,  cited  under  section  5578. 
editorial,  20  Va.  L.  Reg.  624. 

518.    What  constitutes  notice  of  defect. — To  constitute  no- 

in  infirmity  in  the  instrument  or  defect  in  the  title  of  the 

legotiating  the  same  the  person  to  whom  it  is  negotiated 

,ve  had   actual   knowledge   of  the   infirmity   or  defect   or 

ge  of  such  facts  that  liis  action  in  taking  the  instrument 

d  to  bad  faith.     (Id.,  §  56.) 

in:a   flecision». — The   fact   that   the    holder   in   due   course   of   a 

B  note  acted  negligently  or  was  affected  with  suspicious  circum- 

1  taking  the  note,  is  not  sufflcient  to  defeat  his  right  of  action 

in  the  absence  of  proof  of  facts  amounting  to  fraud  on  his  part. 

I  V.  Bibb,   118  Va.  582,  88  S.  E.  64. 

.thai  under  the  evidence  in  this  case,  the  plaintiff  is  a  holder 

urse  of  the  negotiable  note  sued  on.     The  same  is  In  all  respects 

ind  no  sufficient  evidence  of  knowledge  of  the  existence  of  any 

in  the  note  has  been  brought  home  to  the  plaintiff  under  this 

Hawks  V.  Bowles,  119  Va.  108.  89  S.  E.  93. 

a  case  presenting  the  question  of  fact  whether  a  purchaser  of 

k  same  with  notice,  see  City  Natl.  Bank  v.  Hundley,  112  Va.  51, 

494. 

uss€d  in  editorial  in   20  Va.  L.  Reg.   624. 

notes  to  section   5  614. 

siona  of  other  States. — Mere  suspicion  of  defect  of  title  or  knowl- 

rcumstances  that  would  excite  suspicion  in  the  mind  of  a  prudent 

TOSS  negligence  on  the  part  of  the  taker  at  the  time  of  transfer 

it  his  title,  following  earlier  Maryland  cases.    Valley  Sav.  Bank  r. 

1903).  97  Md.  458.  55  Atl.  435. 

re  plaintiff  bought  in  Washington  a  negotiable  promissory  note 

0,  three  months  before  maturity,  payable  at  Cape  Nome,  knowing 
rs  to  be  solvent,  for  1500,  making  inquiry  only  of  the  payee  as  to 
deration,  and  without  knowledge  of  any  infirmity,  he  may  re- 
Teon.  although  the  consideration  from  the  payee  to  the  maker 

1.  McNamara  v.  Jose   (1902),  28  Wash.  461,  68  Pac.  903. 
)lder  for  value  of  a  negotiable  promissory  note,  without  notice 

or  breach  of  faith  of  intermediate  parties,  can  recover  of  the 
mrming  Banks  v.  McCosker  (1896),  82  Md.  518,  34  Atl.  639,  51 
lep.  478;   Black  v.  First  Nat.  Bank  (1903),  96  Md.  399,  54  Atl. 

re  the  evidence  given  upon  the  trial  of  an  action  upon  a  check 
show  that  the  holder  had  knowledge  the  check  was  originally  de- 
pon  a  condition  that  had  not  been  fulfilled  and  that  its  payment 
stopped,  and  the  holder  accepts  it  in  payment  of  a  past  Indebted- 
he  immediate  assignor,  the  question  whether  the  holder  was  a 

due  course  is  for  the  jury.     M.  Groh's  Sons  vy  Schneider,  34 
I.  195.  68  N.  Y.  Supp.  862. 
Goetting  v.  Day.  cited  under  section  5614. 
Sutherland  v.  Mead,  cited  under  section  5587. 
Karsch.  Respt.  v.  Pettier  &  Stynius  Mfg.  &  Impt.  Co.,  cited  under 
586. 

3r  this  section,  where  a  check  was  drawn  November  24th  and  was 
in  blank  and  lost,  a  merchant,  who  took  it  before  December  Ist 

from  an  unknown  customer,  whom  he  supposed  to  be  the  payee, 
urther  Indorsement  or  inquiry  of  identity,  was  a  bona  fide  holder 
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and  entitled  to  payment,  although  the  bank  on  which  the  check  was  < 
had  received  notice  of  the  loss  of  the  check  and  had  been  directed  i 
pay  the  check.    Unaka  Nat.  Bk.  v.  Butler,  83  S.  W.  655,  Tennessee  (1 

See  Mass.  Nat.  Bk.  t.  Snow,  cited  under  section  5670. 

A  third  person  taking  a  negotiable  Instrument  given  by  a  coi 
tion  to  an  officer  or  director  of  the  corporation,  knowing  he  is  sm 
officer  or  director,  is  put  upon  inquiry  as  to  the  lawfulness  of  the 
of  the  note,  and  if  it  is  subject  to  any  legal  infirmity,  he  cannot 
such  infirmity  by  claiming  to  be  a  bona  fide  holder  without  notice, 
section  is  cited  only  in  the  dissenting  opinioD  of  McLean,  J.)  C 
Aubrey  Terra  Cotta  Co.,  94  N.  Y.  Supp.  524   (1905). 

Under  this  section  it  is  provided  that  to  constitute  notice  of  i 
flrmity  in  the  instrument  or  defect  in  the  title  of  the  person  negotlatii 
same,  the  person  to  whom  it  is  negotiated  must  have  had  actual  k 
edge  of  the  infirmity  or  defect,  or  knowledge  of  such  facts  tb&t  his  i 
in  taking  the  instrument  amounted  to  bad  faith. 

Where  certificates  of  deposit  payable  to  C,  •'trustee"  and  "ti 
of  B.  F.,"  were  wrongfully  indorsed  before  maturity,  by  C,  It  waj 
that  the  certificates  themselves  gave  actual  notice  to  the  Indorsee 
the  paper  represented  a  trust  fund,  and  obligated  such  indorsee  to  ii 
into  the  right  of  the  trustee  to  dispose  of  it  under  the  above  section, 
v.  Brown,  88  S.  W.  1036,  Tennessee  (1905). 

See  Yakima  Valley  Bk.  v.  McAlister,  cited  under  section  5617. 

This  section  protects  only  a  purchaser  for  value  without  notice 
feet  of  a  negotiable  instrument  and  does  not  repeal  section  4223,  St. 
requiring  the  indorsement   of  certain  notes   with   the  words   "Fed 
Notes."     Lawson  v.  First  Nat.  Bk.  of  Fulton,   102  S.  W.  324,  Ken 
(1907>. 

See  Montvale  v.  People's  Bk.,  cited  under  section  5563. 

See  Ward  v.  City  Trust  Co.,  cited  under  section  5587. 

See  Quiggle  v.  Hermon,  cited  under  section  5614. 

See  Trustees  of  Am.  Bk.,  etc.,  v.  McComb,  cited  under  section  { 

Sec.  5019.  Rights  of  holder  in  due  course. — A  holder  ii 
course  holds  the  instrument  free  from  any  defect  of  title  of 
parties  and  free  from  defenses  available  to  prior  parties  a 
themselves,  and  may  enforce  payment  of  the  instrument  fo 
full  amount  thereof  against  all  parties  liable  thereon.  (1 
57.) 

Vlt^nla  decisions. — A  pledgee  of  negotiable  paper  before  matu 
not  affected  by  a  payment  made  by  the  maker  to  the  payee,  though 
in  good  faith,  without  knowledge  of  the  assignment  by  the  payee  i 
lateral  security,  unless  the  maker  can  prove  that  such  payment  was 
with  the  knowledge  and  consent  of  the  pledgee,  op  was  subsequent! 
fled  by  him.    Anderson  v.  Union  Bank,  117  Va.  1,  83  S.  E.  1080. 

See  notes  to  section  5614. 

Discussed  in  editorial  in  20  Va.  L.  Reg.  624. 

Decisionfl  of  other  States. — Where  the  plaintiff  in  good   faitl 
chased  a  negotiable  promissory  note  before  maturity  for  one-half 
face  value,  he  may  collect  the  full  amount  from  the  maker,  althouj 
maker  has  a  good  defense  against  the  payee,  affirming  antecedent 
McNamara  v.  Jose  (1902).  28  Wash.  461,  68  Pac.  903. 

See  Albany  Co.  Bk.  v.  People's  Co-op.  Ice  Co.,  cited  under  s 
5616. 

See  Sutherland  v.  Mea4,  cited  under  section  5587. 

See  Nat.  Bk.  of  Commerce  v.  Pick,  cited  under  section  5592. 

See  Benedict  v.  Kress,  cited  under  section  5614. 

See  Mass.  Nat.  Bk.  v.  Snow,  cited  under  section  5570. 

A  holder  of  a  negotiable  Instrument  in  due  course  takes  it  tre( 
any  defenses  available  to  prior  parties  among  themselves,  under  th 
tion.    Broadway  Trust  Co.  v.  Manheim,  95  N.  Y.  Supp.  93  (1905). 

Under  this  section  one  who  bought  a  second  mortgage  note  for  I 
paying  therefor  $1,000,  can  recover,  although  the  note  and  mortgagi 
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by  fraud,  the  purchaser  having  had  no  actual  knowledge  of  the 
or  defect,  nor  any  knoN^ledge  of  such  facts  that  his  action  In 
e  lustrument  amounted  to  bad  faith.    Lassas  v.  McCarty,  84  Pac. 
on    (1906). 

Alexander  v.  Hazelrlgg,  cited  under  section  6746. 
!re  the  defendant  issued  a  certificate  of  deposit  to  one  who  in- 
in  blank,  and  it  passed  into  a  bank,  that,  while  indebted  to  the 
sent  the  certificate  to  the  plaintiff  for  collection,  and  the  plaln- 
ted  the  bank  indebted  to  it  with  the  amount,  and  such  debtor 
It  into  a  receiver's  hands  before  paying  the  certificate  of  deposit, 
tlfif  was  not  a  purchaser  in  due  course  of,  business  under  this 
he  credit  given  being  nothing  more  than  a  conditional  credit, 
ial  Nat.  Bk.  v.  Citizens  State  Bk.,  109  N.  W.  198,  Iowa  (1906). 
plaintiff  bank  was  a  bona  fide  holder  In  due  course  of  the  nego- 
Dmissory  notes  sued  on,  which  were  complete  and  regular  upon 
i,  the  bank  becoming  such  a  holder  before  maturity  and  without 
any  Infirmity  in  them  or  of  any  defect  in  the  title  of  the  person 
iig  them.  But  the  notes  were  usurious  in  their  inception.  Held, 
is  section,  the  defense  of  usury  is  inapplicable  to  that  extent,  the 
iw  of  the  State  being  superseded  by  the  Negotiable  Instruments 
owing  Wirt  v.  Stubblefield,  17  App.  Cas.  D.  C.  283.  Schleslnger 
.114  App.  Div.  546,  New  York  (1906). 
Quiggle  V.  Ilermon,  cited  under  section  5614. 
er  this  section  a  holder  for  value  without  notice  may  enforce  pay- 
the  full  amount  of  a  negotiable  instrument  free  from  defenses 
between  the  original  parties. 

i  Wisconsin  law  has  tlie  following  words  added  which  are  not  In 
aal  act:  "except  as  provided  in  sections  1944  and  1945  of  these 
relating  to  insurance  premiums,  and  also  in  cases  where  the 
:he  person  negotiating  such  instrument  is  void  under  the  pro- 
t  sections  1676-2  5  of  this  act.")  Arnd  v.  Sjohlom,  111  N.  W. 
consin  (1907). 
Benedict  v.  Kress,  cited  under  section  B614. 

620.  When  subject  to  oiiginal  defenses. — In  the  hands  of 
3er  other  than  a  holder  in  due  course  a  negotiable  instru- 
subject  to  the  same  defenses  as  if  it  were  non-negotiable, 
older  who  derives  his  title  through  a  holder  in  due  course 
)  is  not  himself  a  party  to  an\-  fraud  or  illegality  affecting 
rument  has  all  the  rights  of  such  former  holder  in  respect 
irties  prior  to  the  latter.     (Id.,  §  58.) 

:inia  decisions. — The  rule  of  this  section  Is  sanctioned  in  Aragon 
).  v.  Rogers.  105  Va.  51,  52  S.  E.  843,  but  no  reference  Is  made 
:tion. 

stotis  of  oth^r  States. — A  negotiable  promissory  note,  although 
DO  a  gambling  consideration  is  valid  in  this  district.  In  the  hands 
a  fide  purchaser  for  value  without  notice,  before  maturity.  The 
Statutes,  16  Car.  II.  chapter  8,  and  9  Anne,  chapter  14,  against 
etc.,  in  this  respect  are  repealed,  and  a  different  rule  established 
e  Negotiable  Instruments  Law.  Wirt  v.  Stubblefield  (1900),  17 
^  283. 

payee  of  a  negotiable  promissory  note,  with  knowledge  of  defect 
strument,  selling  it  to  an  innocent  purchaser  for  value,  cannot 
hereon.  He  is  not  an  innocent  purchaser  for  value  without  notice. 
V.  Robertson  (1901),  111  Wis.  334,  87  N.  W.  190,  54  L.  R.  A. 
km.  St.  Rep.  870. 

!re  a  note  was  indorsed  by  the  payee  to  another  and  by  three  suc- 
olders  before  it  was  acquired  by  the  plaintiff,  and  the  Indorser 
aintiff  was  a  bona  fide  holder  of  the  note  and  transferred  it  for 
;er  maturity  to  the  plaintiff,  defenses  available  as  between  the 
parties  were  not  available  against  the  plaintiff.  Jennings  v.  Car- 
N.  Y.  Supp.  475    (1904). 

t  whv  was  not  the  plaintiff  put  upon  inquiry  upon  taking  the  note 
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after  maturity,  and,  therefqre,  under  section  5618,  he  had  "knott 
of  such  facts  that  this  action  in  taking  the  instrument  amounted  t 
faith"?) 

Under  this  section  a  payee  of  a  negotiable  promissory  note,  '« 
also  the  owner  of  the  indebtedness  which  the  note  was  indorsed  to  » 
is  a  lien  holder  and  a  holder  In  due  course  tor  value  to  the  extent  < 
lien,  and  is  entitled  to  recover  to  the  amount  of  the  debt  due  and  se 
by  the  note,  whether  that  debt  was  incurred  before  or  after  the  ma 
of  the  note.    Mersick  v.  Alderman,  60  Atl.  109,  Connecticut  (1905). 

See  Hibbs  v.  Brown,  cited  under  section  6563. 

Sec.  5621.  Who  deemed  holder  in  due  course. — ^Every  hold< 
deemed  prima  facie  to  be  a  holder  in  due  course,  but  when 
shown  that  the  title  of  any  person  who  has  negotiated  the  in 
ment  was  defective  the  burden  is  on  the  holder  to  prove  tlij 
or  some  person  under  whom  he  claims  acquired  the  title  as  a  hi 
in  due  course.  But  the  last  mentioned  rule  does  not  apply  in  1 
of  a  party  who  became  bound  on  the  instrument  prior  to  th 
quisition  of  such  defective  title.     (Id.,  §  59.) 

Virginia  decis-'ons. — The  tact  that  the  defendant  swears  to  a 
denying  that  the  plaintiff  is  the  holder  in  due  course  of  the  nego 
note  sued  on  does  not  throw  upon  the  plaintiff  the  burden  of  sbowint 
he  is  such  a  holder.  Holdsworth  v.  Anderson  Drug  Co.,  118  Va.  36 
S.  E.  566. 

In  an  action  on  negotiable  paper,  the  production  of  the  paper  >i 
dence  makes  out  a  prima  facie  case  for  recovery,  and  the  plain  tiif  : 
titled  to  rest  his  case  until  rebuttal  evidence  is  otTered  by  the  defei 
Holdsworth  v.  Anderson  Drug  Co.,  118  Va.  359,  87  S.  E.  665. 

Cited  but  not  construed  in  Fleshman  v.  Bibb,  118  Va.  682,  88 
64. 

Decisions  of  other  States. — Tho  holder  of  a  negotiable  promi 
note  given  to  him  by  a  member  of  a  firm  in  payment  of  such  men 
own  debt,  ostensibly  signed  by  the  firm,  but  not  by  the  name  authc 
in  the  articles  of  partnership,  cannot  recover  of  the  firm.  He  is 
holder  in  due  course  under  the  Negotiable  Instruments  Law,  affli 
antecedent  cases.  Lucker  v.  Iba  (1900),  54  App.  Div.  666,  66  N.  Y. 
1019. 

The  title  of  an  indorsee  of  a  negotiable  note  is  defective  whe 
consideration  for  the  indorsement  is  unlawful,  or  where  the  indorse 
is  procured  by  unlawful  means.  Drinkall  v.  Movius  Bank,  11  N.  I 
88  N.  W.  724,  57  L.  R.  A.  341,  96  Am.  St.  Rep.  693. 

See  Mitchell  v.  Baldwin,  cited  under  section  5617. 

See  Karsch,  Respt.  v.  Pottier  &  Stymus  Mfg.  &  Impt.  Co.,  cited  i 
6686. 

See  Sutherland  v.  Mead,  cited  under  section  5687. 

llnder  this  section,  where  the  maker  of  a  negotiable  promissory 
sued  on  by  an  indorsee  testified  that  it  had  been  negotiated  in  viol 
of  an  agreement  under  which  it  was  given,  such  negotiation  constlta 
breach  of  faith  against  the  maker,  and  required  proof,  on  the  part  « 
holder,  before  a  recovery  could  be  had,  that  the  note  was  received  i 
ordinary  course  of  trade,  for  a  valuable  consideration  and  without  ki 
edpe  of  such  agreement.  German  Am.  Bk.  v.  Cunningham,  88  N.  Y.  I 
836  (1904). 

Under  this  section  the  burden  is  on  the  transferee  of  a  negot 
promissory  note  from  the  payee,  to  show,  before  it  can  recover  ag 
the  maker,  that  it  was  a  bona  fide  holder  for  value,  where  the  nc 
shown  to  have  been  fraudulent  in  its  inception.  Consolidation  Nat 
V.  Kirkland,  91  N.  Y.  Supp.  353  (1904). 

See  Douikall  v.  Movtus  State  Bk.,  cited  under  section  6617. 

See  Benedict  v.  Kress,  cited  under  section  6614. 

See  Keegan  v.  Rock,  cited  under  section  5614. 

See  Brown  v.  Feldwert,  cited  under  section  5614. 
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Mayers  v.  McRimmon,  cited  under  section  6611. 
in  action  by  an  indorsee  against  the  maker,  it  was  held  that  when 
the  inception  of  a  negotiable  instrument  was  alleged  and  proved, 
en  was  upon  the  indorsee  to  prove  that  he  was  a  purchaser  for 
(fore  maturity  without  notice  and  In  good  faith. 
Negotiable  Instruments  Law  is  in  force  in  this  State  and  the  con- 
eached  is  in  accordance  therewith  (this  section).     But  the  court 
I  have  overloolced  that  fact.     It  followed  preTlous-  decisions  in 
tkota  and  neither  the  court  nor  the  counsel  on  either  side, -so  tar 
eport  shows,  cited  the  Negotiable  Instruments  Law.     Tamlyn  v. 
,  107  N.  W.  1081,  North  Dakota  (1906). 
Singer  Mfg.  Co.  v.  Summers,  cited  under  section  6748. 
er  this  section  a  third  person  taking  a  note  tor  value  without 
ge  that  the  maker  was  deceived  as  to  the  purpose  for  which  he 
;,  taking  it  before  maturity  from  the  payee  who  indorsed  it  to 
I  holder  in  due  course. 

ler  section  5.587,  a  person  taking  a  note  as  collateral  security  for 
edent  debt  is  a  holder  tor  value. 

ler  section  5614,  a  purchaser  of  a  note  on  the  day  after  its  date, 
being  payable  one  day  after  date,  is  a  holder  for  value.  Wllkins 
.  97  S.  \V.  37,  Kentucky  (1906). 

ler  this  section  the  prima  facie  validity  of  the  holder's  title  to 
le  paper  ceases,  when  the  fraudulent  character  of  the  paper  is 
ind  the  burden  then  shifts  to  the  holder,  to  exonerate  himself 
nplicity  in  the  fraud.  Cook  v.  Am.  Tubing  &  Webbing  Co.,  65 
.   Rhode  Island   (1906). 

Colborn  v.   Arbecam,  cited  under  section  6678. 
Benedict  v.  Kress,  cited  under  section  6614. 

n  suit  on  a  negotiable  instrument,  the  defendant  indorser  can  put 
ice  that  the  note  was  given  under  duress  and  without  consldera- 
i  it  then  becomes  the  duty  of  the  plaintiff  to  show  that  he  ac- 
tle  as  a  holder  in  due  course,  under  this  section.  This  is  in  ac- 
>  with  the  New  York  cases  prior  to  the  Negotiable  Instruments 
ngle  v.  Myman,  104  N.  Y.  Supp.  390  (190V). 

ler  this  section,  where  the  payee  of  a  note  sued  on  negotiated 
ach  of  faith,  the  burden  is  on  the  plaintiff  to  show  that  It  or  the 
»r  whom  it  claims  acquired  title  as  a  holder  In  due  course.     Nat. 
arre  v.  Foley,  103  N.  Y.  Supp.  553   (1907). 
Hodge  v.  Smith,  cited  under  section  5678. 

Liabilities  of  Parties. 

5622.  Liability  of  maker. — The  maker  of  a  negotiable  in- 

it  by  making  it  engages  that  he  will  pay  it  according  to  its 

nd  admits  the  existence  of  the  payee  and  his  then  capacity 

'SP.     (Td.,  §  60.) 

ision.s  of  othor  States. — A  negotiable  promissory  note  to  the  order 
elgn  corporation  that  had  not  complied  with  the  Colorado  law 
aws  l.'«97,  chapter  51),  without  doing  which  it  could  not  do  busl- 
the  State,  is  nevertheless  valid  in  the  bands  of  an  innocent  pur- 
er value,  without  notice,  before  maturity.  McMann  v.  Walker 
903),  72  Pac.  1055. 
fllery  v.   Brohm.  cited  under  section  6579. 

5623.  Liability  of  drawer. — The  drawer  by  drawing  the  in- 

it  admits  the  existence  of  the  payee  and  his  then  capacity  to 
.  and  engages  that  on  dxie  presentment  the  instrument  will 
pted  or  paid  or  both,  according  to  its  tenor,  and  that  if  it 
onorcd  and  the  necessary  proceedings  on  dishonor  be  duly 
le  will  pav  the  amount  thereof  to  the  holder  or  to  any  sub- 
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sequent  indorser  who  may  be  compelled  to  pay  it.  But  the  ( 
may  insert  in  the  instrument  an  express  stipulation  negativ 
limiting  his  own  liability  to  the  holder.     (Id.,  §  61.) 

Sec.  5624.  Liability  of  acceptor. — The  acceptor  by  accept! 
instrument  ^gages  that  he  will  pay  it  according  to  the  tenor 
acceptance,  and  admits — 

1.  The  existence  of  the  drawer,  the  genuineness  of  his 
ture,  and  his  capacity  and  authority  to  draw  the  instrumer 

2.  The  existence  of  the  payee  and  his  then  capacity  to  ii 

(Id.,  §  62.) 

I>ecMons  of  other  States. — See  Meuer  v.  Phenix  Nat.  Bk.,  cite( 
section  6611. 

See  Schlessinger  v.  Knrzrok,  cited  under  section  6592. 

Sec.  5625.    When  person  deemed  indorser. — A  person  placi 

signature  upon  an  instrument  otherwise  than  as  maker,  dra\ 

acceptor  is  deemed  to  be  an  indorser  unless  he  clearly  indica 

appropriate  words  his  intention  to  be  bound  in  some  other  ca] 

(Id.,  §  63.) 

Virginia  decisions. — ^ITnder  this  section  a  penon  who  endo 
blank  a  negotiable  note  without  indicating  "by  appropriate  words 
tention  to  be  bound  in  some  other  capacity,"  although  the  paper 
in  the  hands  of  an  agent  of  tlie  payee,  is  deemed  to  be  an  endorser. 
V.  Summers-Parrott  Co.,  119  Va.  439,  89  S.  E.  906. 

Decisions  of  other  States. — ^Where  a  negotiable  promissory 
transferred  for  value  to  the  plaintiff  sixteen  months  after  Its  issi 
the  defendant  signed  her  name  on  the  back  before  delivery  of  the 
the  payee   (who  transferred  the  note  to  the  plaintiff),  she   becoi 
indorser.     McLean  v.  Bryer  (1903),  24  R.  I.  599,  54  Atl.  373. 

See  Rouse  v.  Wooten,  cited  under  section  6651. 

See  Germania  Nat.  Bk.  v.  Mariner,  cited  under  section  5682. 

A  director  of  a  corporation,  who  signed  his  name  on  the  back  c 
executed  by  the  corporation  before  their  delivery,  without  havl 
interest  in  the  loan  negotiated  by  the  notes,  and  who  was  promised 
president  of  the  corporation  protection  from  liability  on  the  notes, 
cidentally  held  merely  a  surety  (this  section).  The  Negotiable 
ments  Law  has  been  in  force  In  this  State  since  April  20,  1897,  bul 
not  referred  to  in  the  court's  opinion,  nor  was  the  date  of  the  ex 
of  the  notes  given.     Crosby  v.  Woodbury,  89  Pac.  34,  Colorado  ( 

Upon  failure  of  the  maker,  the  defendant,  to  pay  his  note  at  mi 
an  irregular  or  anomalous  indorser  paid  it  to  the  Indorsee,  who 
out  bis  own  indorsement  and  delivered  the  note  to  the  irregular  in 
Five  years  afterwards  he  sold  the  paper  to  the  plaintiff.  Held,  that, 
paid  the  note,  the  irregular  Indorser  had  a  cause  of  action  agaii 
maker,  but  not  upon  the  note.  See  this  section  and  sections  562( 
and  6683.     Quimby  V.  Vamum,  76  N.  E.  671   (Mass.,  1906). 

Notwithstanding  the  provisions  of  this  section  and  sections  662 
and  6651,  one  who  puts  his  name  on  the  back  of  a  negotiable  Insti 
not  otherwise  a  party  to  it,  is  a  maker  or  surety,  and  not  an  indorse 

It  is  impossible  to  follow  with  approval  the  reasoning  by  wh 
plain  provisions  of  the  Negotiable  Instruments  Law  are  ignored,  li 
to  follow  what  the  law  was  in  Ohio  before  the  adoption  of  the  Nef 
Instruments  Law,  to  the  sacrifice  of  the  uniformity  the  law  is  intei 
bring  about.  It  is  to  be  hoped  the  case  will  be  appealed  and  re 
Rockfleld  V.  First  Nat.  Bk.  of  Springfield,  4  Ohio  L.  Rep.  290  (19 

Under  this  section  and  section  5626  (abrogating  the  rule  in  Oh 
V.  Vanness,  35  N.  J.  Law  517),  one  not  otherwise  a  party,  who  pla 
name  in  blank  before  delivery  upon  the  back  of  a  negotiable  note,  ii 
dorser.     Gibbs  v.  Guaraglia,  67  Atl.  81,  New  Jersey  (1907). 
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r  this  section  one  placing  his  signature  upon  an  instrument  other- 
as  maker,  drawer  or  acceptor  is  deemed  to  be  an  indorser  (unlesa 
indicates  a  different  intention  by  his  words),  abrogating  the  rule 
3ck  V.  Vauness,  35  N.  J.  l^aw,  517,  that  such  an  indorsement 
ir  se  no  implied  or  commercial  contract  whatever, 
r  section  5b3u,  parol  evidence  is  admissible,  as  between  several 
to  show  that  they  agreed  to  become  liable  otherwise  than  in 
in  which  they  indorsed.  Wilson  v.  Hendee,  e6  Atl.  413,  New 
907). 

r  this  section  and  section  562  6,  when  a  person  not  otherwise 
)  a  negotiable  instrument  places  thereon  his  signature  in  blank 
ivery,  his  status  is  fixed  as  that  of  an  indorser,  thereby  changing 
prior  to  the  enactment  of  the  Negotiable  Instruments  Law. 
jr  V.  Kuntz,  42  So.  886,  Florida  (1907). 

r  this  section,  those  who  put  their  names  on  the  back  of  a  nego- 
trument  before  delivery,  for  the  accommodation  of  the  maker, 
:ill  knowing  this  fact,  were  held  to  be  indorsers  and  not  joint 
f  the  note,  and  under  t<ections  5651  and  5665  notice  of  dishonor 
;iven  them. 

-  action  brought  against  the  makers  and  indorsers,  the  plaintiff 
maker  agreed,  on  certain  terms,  not  to  press  the  suit.  Under 
)82,  subd.  6,  the  indorsers  were  discharged.  Deahy  v.  Choquet, 
;38   (1907). 

526.  Liability  of  irregfular  indorser. — ^Where  a  person,  not 
e  a  party  to  an  instrument,  places  thereon  his  signature  in 
fore  delivery,  he  is  liable  as  indorser  in  accordance  with  the 
J  rules: 

he  instrument  is  a  bill  or  note  payable  to  the  order  of  a 
rson,  or  is  an  accepted  bill  payable  to  the  order  of  the 
)r  to  bearer,  he  is  liable  to  the  payee  and  to  all  subsequent 

he  instrument  is  a  note  or  unaccepted  bill  payable  to  the 

the  maker  or  drawer  or  payable  to  the  bearer,  he  is  liable 

rties  subsequent  to  the  maker  or  drawer. 

le  signs  for  the  accommodation  of  the  payee,  he  is  liable  to 

es  subsequent  to  the  payee.     (Id.,  §  64.) 

sors'   Note. — In  one   of  the-  disrus!>ions  i-eferred  to  in  the  ret 

>te  found  at  the  l>e^nnii)g:  of  this  chapter   (sec  Br»nnan's  tie- 

Instruments  Law.  2d  Ril.,  pp.  1)>8,  262),  Dean  Ames  i-riticizos 

on:   and  his  criticism  is  probably  best  shown  by  the  fullowiiig 

>n: 

s  willing  to  sell  goods  to  A  on  credit  pvovidfd  B  bcconfK  surety 

0  A  makes  his  note  payable  to  X,  gets  B  to  endorse  It,  and  (le* 
to  X  in  exchange  for  the  goods.  Under  paragraph  1  the  surety 
to  X.  Thi.s  is  the  correct  re^^ult  and  the  one  Intended  by  thet 
Suppose,  however,  that  tliev  uttcmpt  to  accomplish  it  in  »  dif- 
\y.  Suppose  X  dra^vs  on  A,  payable  to  his  own  order.  A  ac- 
:s  H  to  endorse,  and  liands  lh<-  bill  back  to  X.  X  sells  It  to  Y. 
onored  :\t  maturitj'.  and  X  is  compelled  to  take  it  up.  X  now 
ght  over  against  B.  AH  intended  that  B  should  become  liable 
;  the  bill   being  payable  to   the  order  of  tha  drawer,  section  2 

the  anomalous  endorser,   liable  not  to  the  drawer-payee,  but 
)arties  subsequent  to  the   dr;>wer.pavee." 

1  Ames'  point  is  tli.it  thl''  section  should  be  amended  $o  as  tx« 
liable  to  X  in  the  latter  case.  In  this  point  of  view  the  revisers' 
1,  and  were  of  opinion  th:»t  Xhr.  section  should  be  so  .tmended. 
»rlnz  words  are  new :     In  paragraph  1 ,  "a  bill  «>r  note"  and  "or 
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>8  an  accepted  bill  payable  to  thp  order  of  the  dpower  or  to  beaivi 
in  paragraph  2,  "a  note  or  unaccepted  bilL" 

Decisions  of  other  States. — The  provisions  of  the  Negotla 
atruments  Law  as  to  the  liability  of  li-regular  irdorsers  apply 
persons  who  Indorse  before  delivery  .to  the  payt.e.  Since  the  stat 
legal  presumption  is  changed  where  the  complaint  alleges  that 
regular  indorsers  indorsed  before  delivery  to  ihe  payee.  The  t 
tention  of  indorsers  as  between  themselves  can  always  be  shown 
evidence.  Kohn  v.  Consolidated  E.  &.  E.  Co.  (1900),  30  Misc.  R« 
6S  N.  Y.  Supp.   266. 

This  was  an  action  brought  upon  a  nesotiable  promissory  note 
the  executors  of  the  first  accommodation  indorser  by  the  second 
modation  Indorser  who  had  been  compelled  to  pay  a  judgment 
ered  against  her  upon  the  note  by  the  payee  named  therein. 
Phelps  v.  Vischer,  50  N.  Y.  69,  in  order  to  establish  the  liability 
a  first  accomjpodaticn  Indorser.  it  had  to  be  shown  that  be  Indor 
note  for  the  purpose  of  giving  the  maker  credit  with  the  payee 
now  held  that  this  is  abrogated  by  Laws  1897,  612  amended  law 
Ch.  396,  Sec. '114   (same  as  Sec.  6626),  providing  that  where  a 
not  otherwise  a  party  to  an  Instrument,  places  his  signature  the 
blank  before  delivery,  he  is  liable  as  indorser  to  the  payee  ant 
subsequent  parties,  if  the  instrument  is  payable  to  the  order  of 
person.     Coon,  Respt,  v.  Levy  ef  als.,  Appts.,  .\pp.  Div.  N.  Y. 
from  the  New  York  Law  Journal,  Aug.   19,   1904. 

See  note,  10  Va.  Law  Keg.  468.  as  to  change  in  common  la' 
by  this  section. 

Under  this  section  it  is  not  necessary  for  the  complainant  it 
tion  on  a  negotiable  promissory  note,  in  order  to  charge  a  third 
as  an  indorser  before  delivery,  to  allege  that  the  indorsemrnf  wf 
in  order  to  give  the  maker  credit  with  the  payee,  or  that  the  p 
dorsed  the  note  as  surety  for  the  maker.  Corn  v.  Levy,  89  N.  1 
658    (1904). 

Under  this  section  a  person  who  writes  his  name  on  the  ba 
negotiable  instrument  before  delivery,  not  being  the  payee  the 
liable  as  an  indorser.  Where,  after  a  note  was  indorsed  and  di 
by  the  in<lorBer  to  the  maker,  the  latter  altered  it  and  deliver* 
the  payee,  who  took  it  without  notice  of  the  alteration,  the  indor 
liable  to  the  payee  under  sections  Fi614  and  6t:86.  defining  a  he 
due  course  and  the  effect  oC  alteration.  Thorpe  v.  White,  74  N. 
Massachusetts    (1905). 

Under  this  section,  providing  tLat  where  a  person  not  othe 
party  to  an  Instrument  places  thereon  hts  signature  in  blank  be) 
livery,  he  ts  liable  as  an  Indorser  to  the  payee  and  to  all  sub 
parties  if  the  instrument  is  payable  to  the  order  of  a  third  perso 
ble,  that  when  the  defendant  Indorsed  a  note  payable  to  the  or*! 
third  person,  before  such  payee's  indorsemcpt,  he  became  llablf; 
first  holder  of  the  note  after  it  took  effect  and  to  .til  subsequent 
If  the  defendants  Indorsed  before  the  payee  did,  defenses  as  to 
galtty  or  consideration  are  open  under  said  section.  See  Dunsc 
Bunker,  2  Mete.  8.  Under  section  6628,  declaring  that  every  t 
indorsing  without  qualification  warrants  to  all  subsequent  ho'(i 
due  course,  the  genuineness  of  the  instrument,  his  own  good  ti 
the  capacity  of  all  prior  parties  to  the  contract,  etc..  an  Indorse; 
the  payee  on  a  note  executed  by  a  corporation  by  its  treasurer, 
defend  on  the  ground  that  the  treasurer,  had  no  authority  to  exec 
note,  afflrmlng  prior  law  In  Massachusetts.  (Kenworthy  v.  Sawy 
Mass.  28.)      Leonard  v.  Draper,  73  N.  G.  644,  Massachusetts  (1! 

See  Qtiimby  v.  Varnnni,  cited  under  section  5626. 

See  Rockfleld  v.  First  Natl.   Bk..  cited  under  ?ection  5626. 

Under  this  section,  providing  that  where  a  person  not  othei 
party  to  an  instrument  payable  to  the  order  of  a  third  person 
thereon  his  signature  in  blank  before  delivery,  he  is  liable  to  th( 
i>n('  to  all  subsequent  parties,  it  was  held  that  such  a  person  plac 
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m  the  back  of  a  note  wus  liable  only  as  an  Indorser.     Far  Rock- 
Ik.  V.  Norton,  79  N.  Bi.   70!<.   ISK  N.  Y.  484   (190ti). 
ider  this  section,  subd.  2,  and  section  5630,  au  lrre$:ular  'ndor.-'er 
JoritE  negotiable  paper  tc  give  credit  to  the  acceptors  aiid  tinder 
sement  that  he  would  bpcome  i'alle  for  the  goods  furnished  to 
^eitors,    for  which   the   negotiable   paper  was  executed,   's   liable 
Jo  acceptor's  failure  to  pay.     Haddock,  BlancUard  &  Co.  v.  Had- 
:03   N.   y.   Supp.    584    (  li-OV). 
e  Gibbs  v.   G'.iara;?Ua,   cited   under  section   5P-'5. 
e   Baumeister   v.    Kur.tz,    cited   under   section   56l'5. 

5627.  Warranty ;  where  negotiation  by  delivery,  etc. — Every 
negotiating  an  instrument  by  delivery  or  by  a  qualified  in- 

lent  warrants — 

hat  the  instrument  is  genuine  and  in  all  respects  what  it  pur- 

to  be. 

hat  he  has  a  good  title  to  it. 

hat  all  prior  parties  had  capacity  to  contract. 

hat  he  has  no  knowledge  of  any  fact  which  would  impair 

lidity  of  the  instrument  or  render  it  valueless. 

when  the  negotiation  is  by  delivery  only  the  warranty  ex- 

in  favor  of  no  holder  other  than  the  immediate  transferee. 

provisions  of  sub-division  three  of  this  section  do  not  apply 

sons  negotiating  public  or  corporate  securities  other  than 

nd  notes.     (Id.,  §  65.) 

irKinia  decisions. — Under  this  section  the  Indorser  of  a  check 
r'hich  there  is  a  prior  forged  endorsement  is  obliged  to  make  it 
3  a  subsequent  innocent  holder  for  value.  Main  Street  Bank  v. 
■s'  Bank.  116   Va.   137,   81    S.    E     24. 

5628.  Liability  of  general  indorsers. — ^Every  indorser  who 
es  without  qualification  warrants  to  all  subsequent  holders  in 
lurse — 

he  matters  and  things  mentioned  in  sub-divisions  one,  two, 

ree  of  the  next  preceding  section ;  and 

hat  the  instrument  is  at  the  time  of  his  indorsement  valid 

ibsisting. 

in  addition  he  engages  that  on  due  presentment  it  shall  be 
ed  or  paid,  or  both,  as  the  ease  may  be,  according  to  its 
and  that  if  it  be  dishonored  and  the  necessary  proceedings 
honor  be  duly  taken  he  will  pay  the  amount  thereof  to  the 

or  to  any  subsequent  indorser  who  may  be  compelled  to 
(Id.,  §  66.) 
ri^nia  de<lsion!,. — Evidence  that  the  endorsers  of  a  negotiable 
ere  not  to  be  bound  by  the'r  endorsements  until  the  noU-  was 
t  back  to  them  for  a  final  decision  on  the  question  whetner  or 
iy  should  become  endorsers  is  inadmissible  in  an  action  apralnat 
V  a  holder  in  due  course  Colona  v,  Parkslcy  Nat.  Bank,  120  Va. 
i  S.  E.  979.  See  Woodward  v  Foster,  18  Gratt.  200. 
srtsions  of  other  States. — See  Leonard  v.  Draper,  cited  under  sec- 
526. 

1  indorser  is  joii-.tly  and  severally  liable  with  the  maker,  and  a 
need  not  exhaust  his  remedy  against  iho  maker  before  suing  the 
jr.  (See  this  section,  oUhou2;h  the  act  is  not  cited.)  Qn''dner  v. 
•,   lOr  App.  Div.   106,  New  York   (1905). 
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See  Rockfleld  v.  First  Nat.  Bk.    pited  under  section  5625. 

The  indorser  of  a  note  made  payable  to  several  payees  was  l 
not  liable  to  a  transferee  thereof  when  the  maker  without  autho 
from  or  knowledge  of  the  indorser  altered  the  note  before  neeotiat 
by  striking  out  the  name  of  one  payee  and  substituting  his  own  name 
payee  thereon.  Held,  also,  that  this  section  did  not  apply;  and  e 
though  the  transferee  of  such  altered  note  be  confidered  to  be  a  hoi 
in  due  course,  he  is  not  entitled  by  virtue  of  section  E686  to  er.U 
the  note  against  the  indorser  according  to  its  "original  tenor"  beca 
ibe  note  as  altered  never  had  an  inception.  First  Nat.  Bk.  of  Bro 
lyn  V.   Gridley,   112   App.  Dtv.   3 !»."«,   New  York    (1906^. 

Sec.  6629.  Liability  of  indorser  where  paper  negotiable  by  de 
ery. — ^Where  a  person  places  his  indorsement  on  an  instrument 
gotiable  by  delivery  he  incurs  all  the  liabilities  of  an  indori 
(Id.,  §  67.) 

Sec.  6630.  Order  in  which  indorsers  are  liable. — As  respects  < 
another,  indorsers  are  liable  prima  facie  in  the  order  in  which  tl 
indorse;  but  evidence  is  admissible  to  show  that  as  between 
among  themselves  they  have  agreed  otherwise.  Joint  payees 
joint  indorsees  who  indorse  are  deemed  to  indorse  jointly  and  i 
erally.    (Id.,  §  68.) 

Virginia  decisions. — The  last  clause  of  this  sub-section    does 
deprive  the  indorsers  of  the  right  to  prove  by  evidence   aliunde  t 
they  have  made  an  agreement  among  themselves  which  varied   the 
bility  imposed  by  law.     Alphin  v.  Lowraan,  115  Va.  441,  79  S.  E.  1( 

The  object  and  elfect  of  this  sub-section  is  but  to  give  statut 
force  to  a  principle  already  established.     Alphin  v.   I.owman,   116 
441,  79   S.   E.   1029. 

See  editorial  on  this  case,  19  Va.  L.  Reg.  786. 

See  notes  to  section  5760. 

Decisions  of  other  Stat«s.-^Since  the  passage  of  the  Negotiable 
struments  Law,  evidence  is  admissible,  even  between  indorsers,  to  si 
that  as  between  themselves  they  have  agreed,  as  to  the  liability,  ott 
wise  than  appears  upon  the  note  Morgan  v.  Thompson,  62  Atl.  4 
New  Jersey  (1905). 

Under  this  section,  as  resperts  one  arother.  Indorseis  are  lial 
prima  facie,  in  the  order  in  which  they  Indorse,  aud  under  section  56 
subd.  4,'  a  valid  tender  of  payment  made  by  a  prior  party  Gischarges  i 
secondarily  liable  on  the  instrument. 

Where  the  defendant,  who  was  ah  accomftodatlcn  indorser  and 
last  indorser  on  the  note  sued  oi',  and  he  was  not  a  judgment  -let 
when  judgment  was  rendered  against  the  other  parties  to  the  note,  wh 
judgment  was  satisfied  by  a  surely  on  the  app»al  bond  of  such  Jndgm 
debtors,  such  payment  operated  to  discharge  the  defendant's  li.ibl 
on  the  note.  State  Bk.  v.  Kahn,  9?  N.  Y.  <3upp.  858,  Supreme  Co 
(1906). 

See  Haddock,  B.  &  Co.  v.  Haddock,  cittd  under  section  6626. 

See  Wilson  v.  Hendee.  clte.l  under  section  5625. 
Sec.  5631.    Liability  of  agent  or  broker. — ^Where    a   broker 
other  agent  negotiates  an  instrument  without  indorsement  he 
curs  all  the  liabilities  prescribed  by  section  fifty-six  hundred  t 
twenty-seven  unless  he  discloses  the  name  of  his  principal  « 
the  fact  that  he  is  acting  only  as  agent.  (Id.,  §  69.) 


(2480) 


Digitized  by 


Google 


!3]  NEGOTIABLE    INSTRUMENTS 

Presentment  for  Payment. 


§5633 


5632.  Effect  of  want  of  demand  on  principal  debt<Mr. — ^Pre- 
nt  for  payment  is  not  necessary,  except  in  the  case  of  bank 
md  certificates  of  deposit,  in  order  to  charge  the  person  pri- 

liable  on  the  instrument;  but  if  the  instrument  is,  by  its 
payable  at  a  special  place,  and  he  is  able  and  willing  to  pay 
B  at  maturity,  such  ability  and  willingness  are  equivalent  to 
?r  of  payment  upon  his  part.  But  except  as  herein  otherwise 
ed,  presentment  for  payment  is  necessary  in  order  to  change 
awer  and  indorsers.     (Id.,  §  70.) 

ivisors'  Note. — ^Tho  words  "except  in  the  case  of  bank  notes  and 
»tes  of  depo.sit"  are  new. 

lis  section  as  it  reads  in  the  uniform  negotiable  instmments  law 
?n  justly  criticized,  because  it  provides  that  presentment  for  pay- 
i  not  necessarj-  in  order  to  charge  the  person  primarily  liable  on, 
trument,  saying  notliing  as  to  bank  notes  and  certificates  of  de- 
The  omission  of  an  exception  as  to  bank  notes  and  certificates  of 

was  no  doubt  an  oversight.  It  is  true  that  certificates  of  deposit 
ly  require  tlie  surrender  of  the  certificate  wbten  making  a  demand 

money,  but  if  a  certificate  of  deposit  Is  to  be  treated  as  demand 
payable  without  demand,  then  the  statute  of  limitations  would  run 

it  from  the  date  of  the  certificate,  which,  of  course,  ought  not  tv 
law.  Dean  Ames  suggests  tliat  tliis  section  be  amended  so  as  to 
'Presentment  for  pajinent  is  not  necessary,  except  in  case  of  bank 
nd  certificates  of  deposit,  in  order  to  charge  the  person  primarily* 
>u  the  instrument."  (See  Brannan's  Negotiable  Instnunents  Iiaw, 
,  p.  174.)      The  revisors  fully  concurred  in  this  suggestion.     This 

also  necessitated  a  corresiKinding  change  In  section   5615,   and 
ter  section  has  been  so  clianged  as  to  read:  "When  an  instrinnent 
»  on  demand,  otiier  tlian  bank  notes  and  c«*iflcatee  of  deposit," 
ee  section  5015  and  i-evisors'  note. 
M^isions  of  otlier  States. — See  notes  to  section  5687. 
e  Welsh  v.  Kukuk,  cited  under  sectioii  5591. 

ider  this  section  and  section  5651,  a  holder  of  a  note  exercising 
tion  therein  stated,  to  declare  It  due,  upon  non-payment  of  In- 
must  make  presentment  and  demand  for  payment,  and  give  notice 
ndorser.    Galbralth  v.  Shepard,  86  Pac.  1113,  Washington  (1906). 

an  action  on  a  note  payable  on  demand  at  a  specified  place  no 
a  on  the  maker  need  be  proved,  to  fix  his  liability. 
lis  decision  is  In  accordance  with  the  Negotiable  Instruments  Law. 
5h  it  is  not  cited.     See  this  section.     Hyman  v.  Doyle,  103  N.  Y. 
778    (1907). 

1  an  action  against  the  maker  of  a  negotiable  note,  payable  at  a 
liar  time  and  place,  a  demand  need  not  be  averred  or  proved.  If 
iker  was  ready  and  offered  at  the  time  and  place  specified  to  pay 
should  plead  it  and  prove  it.  This  section  does  not  change  this, 
ce  Oil  &  R.  Co.  V.  First  Nat.  Bk.,  88  Pac.  182,  Colorado  (1906). 

5633.  Presentment  where  instrument  Ib  not  payable  on  de- 
— Where  the  instrument  is  not  payable  on  demand  present- 
must  be  made  on  the  day  it  falls  due.  Where  it  is  payable  on 
id  presentment  must  be  made  within  a  reasonable  time  after 
iue,  except  that  in  the  case  of  a  bill  of  exchange  present- 
foy  payment  will  be  sufficient  if  made  within  a  reasonable 

ifter  the  last  negotiation  thereof.    (Id.,  §  71.) 
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Decisions  of  other  States. — In  an  action  against  the  Indorser  i 
negotiable  promissory  note  tmyable  on  demand,  demand  made  t 
months  after  date  of  the  note  is  not  made  within  a  reasonable  t 
Merritt  v.  Jackson,  (1902),  181  Mass.  69,  62  N.  E.  987. 

What  Is  a  reasonable  time  for  presentment,  so  as  to  bind  an  Indo 
of  a  negotiable  promissory  note  payable  on  demand,  under  this  sect 
is  a  qitestion  to  be  determined  by  the  circumstances  of  the  partici 
case.     German  Am.  Bk.  v.  Mills,  91  N.  Y.  Supp.  142   (1904). 

See  Schleselnger  v.  Schultz,  cited  under  section  5566. 

Under  this  section  a  note  payable  on  demand  must  be  collei 
within  a  reasonable  time,  and  where  a  note  was  indorsed  by  a  tl 
party  and  was  not  negotiated  within  ten  days  after  its  date,  presenta 
for  payment  within  ten  months  was  held  to  be  within  sufDcient  tim< 
hold  the  indorser. 

A  note  payable  to  the  order  of  the  maker,  "on  demand  after  di 
at  a  bank  designated,  is  a  note  payable  on  demand  within  section  5! 
and  is  not  a  note  payable  at  a  determinate  future  time  within  sec 
5566. 

Under  sections  6635  and  5637,  a  note  payable  at  a  bank  is  prop 
presented  for  payment  at  the  bank  though  the  bank  is  in  the  hands  i 
rec^eiver.     Schlessinger  y.  Schultz,  96  N.  Y.  Supp.  383  (1905). 

See  Commercial  Nat.  Bk.  v.  Zimmerman,  cited  under  section  5' 

See  Plover  Svgs.  Bk.  v.  Moodie,  cited  under  sect.lon  5747. 

Sec.  6634.  What  constitutes  a  snfBdent  presentment. — ^Pre8< 
ment  for  payment  to  be  sufficient  must  be  made — 

1.  By  the  holder  or  by  some  person  authorized  to  receive  j 
ment  on  his  behalf. 

2.  At  a  reasonable  hour  on  a  business  day. 

3.  At  a  proper  place  as  herein  defined. 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if  h 
absent  or  inaccessible  to  any  person  found  at  the  place  where 
presentment  is  made.     (Id.,  §  72.) 

Decisions  of  other  States. — Where  a  note  specifies  on  its  face 
place  where  it  is  payable  and  Is  presented  there  for  payment,  no  per8( 
demand  on  the  ma.ker  is  necessary  under  this  section  and  section  5i 
Nelson  v.  Grondahl,  100  N.  W.  1093,  North  Dakota  (1904). 

Sec.  6635.  Place  of  presentment. — ^Presentment  for  paymen 
made  at  the  proper  place — 

1:  Where  a  place  of  payment  is  specified  in  the  instrument  an 
is  there  presented. 

2.  Where  no  place  of  payment  is  specified  but  the  address  of 
person  to  make  payment  is  given  in  the  instrument  and  it  is  tl 
]presented. 

3.  Where  no  place  of  payment  is  specified  and  no  address  is  gi 
and  the  instrument  is  presented  at  the  usual  place  of  business 
residence  of  the  person  to  make  payment. 

4.  In  any  other  case  if  presented  to  the  person  to  make  paj^m 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  pi 
of  business  or  residence.     (Id.,  §  73.) 

Decisions  of  other  States. — See  Nelson  y.  Qrondahl.  cited  an 
section  5634. 

See  Schlessinger  y.  Schultz,  cited  under  sections  5566  and  5633 

Sec.  5636.  Instrument  must  be  exhibited. — The  instrument  m 
be  exhibited  to  the  person  from  whom  payment  is  demanded  i 
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is  paid  must  be  delivered  up  to  the  party  paying  it.     (Id., 

537.    Presentment  where  instrument  payable  at  bank. — 

he  instrument  is  payable  at  a  bank  presentment  for  pay- 

st  be  made  during  banking  hours  unless  the  person  to  make 

has  no  funds  there  to  meet  it  at  any  time  during  the  day, 

I  case  presentment  at  any  hour  before  the  bank  is  closed 

day  is  sufficient.     (Id.,  §  75.) 

sions  of  other  States. — The   maker  of  a  negotiable   promissory 

until  the  close  of  the  banking  hours  of  the  bank  where  the  note 

layable  in  which  to  pay  it,  afflrming  the  prior  fule  In  .^uch  cases. 

.\m.    Bank  v.    Milliraan    (1900).    31    Misc.    Rep.    87,   66   N.   Y. 

2. 

Schlessinger  v.  Schultz,  cited  under  section  66S3. 

638.  Presentment  where  principal  debtor  is  dead. — ^Where 
on  primarily  liable  on  the  instrument  is  dead  and  no  place 
lent  is  specified  presentment  for  payment  must  be  made 
ersonal  representative  if  such  there  be  and  if  with  tke  ex- 
f  reasonable  diligence  he  can  be  found.  (Id.,  §  76.) 
sions  of  other  States. — See  Reed  v.  Spear,  cited  under  section 

S39.    Presentment  to  persons  liable  as  partners. — ^Where  the 

primarily  liable  on  the  instrument  are  liable  as  partners 
jlace  of  payment  is  specified  presentment  for  payment  may 
!  to  any  one  of  them  even  though  there  has  been  a  dissdn- 
;he  firm.     (Id..  §  77.) 

640.  Presentment  to  joint  debtors. — ^Where  there  are  sev- 
3ons  not  partners  primarily  liable  on  the  instrument  and  no 

payment  is  specified  presentment  mast  be  made  to  them 
1.,  §  78.) 

641.  When  presentment  not  required  to  charge  the  drawer. 
itment  for  payment  is  not  required  in  order  to  charge  the 
where  he  has  no  right  to  expect  or  require  that  the  drawe« 
)tor  will  pay  the  instrument.     (Id.,  §  79.) 

642.  Wh(;n  presentment  not  required  to  charge  the  indorser. 
ntment  for  payment  is  not  required  in  order  to  charge  an 
'  where  the  instrument  was  made  or  accepted  for  his  ac- 
ation  and  he  has  no  reason  to  expect  that  the  instrument 
said  if  presented.     (Id.,  §  80.) 

643.  When  delay  in  making  presentment  is  exeased. — De- 
naking  presentment  for  payment  is  excused  when  the  de- 
aused  by  circumstances  beyond  the  control  of  the  holder 
imputable  to  his  default,  misconduct,  or  negligence.  When 
se  of  delay  ceases  to  operate  presentment  must  be  made 
isonable  diligence.     (Id.,  §  81.) 

Isions  of  other  States. — Under  this  section  and  section  574S,  the 
of  a  bank  check  must  present  it  for  payment  within  a  reasonable 
order  to  render  the  indorser  liable  thereon.  Where  the  payee 
ck  on  another  bank  indorsed  and  deposited  the  check  In  his  own 
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bank,  received  credit  for  the  amount  of  the  check  aa  cash  In  his  i 
account  to  be  checked  against  with  nothing  to  qualify  the  ette 
bank  where  the  check  is  so  deposited  becomes  its  owner,  and  not  ; 
agent  to  collect  it  for  the  payee.  Where  the  drawee  of  a  che 
been  discharged  from  liability  on  his  indorsement  by  delay  of  the  in 
in  presentment  until  the  check  is  lost,  the  drawee  does  not  wai 
Indorsee's  delay  and  renew  his  obligation  as  Indorser  by  procurii 
Indorsing  a  duplicate  chock  at  the  request  of  such  other  bank,  j 
Bk.  of  EvansTille,  102  N.  W.  329,  Wisconsin   (1905). 

8ec.  5644.    Wlien  presentment  may  be  dispensed  with.— Pi 

ment  for  payment  is  dispensed  with — 

1.  Where  after  the  exercise  of  reasonable  diligence  preseu 
as  required  by  this  chapter  cannot  be  made. 

2.  Where  the  drawee  is  a  fictitious  person. 

3.  By  waiver  of  presentmwit,  express  or  implied.     (Id., 

Decisions  of  other  States.— Under  the  Negotiable  Instrument! 
aa  well  as  under  prior  decisions  in  Massachusetts,  and  under  tl 
merchant,  words  or  acts  of  a  maker  and  Indorser  of  a  negotiable  p 
sory  note  which  misled  and  put  the  holder  off  his  guard,  and  reas 
induced  him  to  omit  due  presentment  and  notice  of  non-paymeni 
stitute  an  Implied  waiver  thereof.     In  re  Swift  (D.  C;  1901)  106  Fi 

It  Is  for  the  Jury  to  determine,  upon  the  evidence  submitted,  w 
there  has  been  a  waiver  of  presentment  for  payment  and  of  no< 
dishonor,  under  this  section  and  section  3671.  Torbert  v.  Montag 
Pac.  1145,  Colorado  (1906). 

See  14  Va.  Law  Reg.  p.  76  for  review  of  a  decision  of  the  Ho 
Lords  in  which  it  was  held  that  "fictitious"  as  used  in  the  "Bill  < 
change  Act"  means  fictitious  by  pretense  of  some  person  who  is  a 
to  the  instrument. 

Sec.  6646.    When  instrument  dishonored  by  non-payment. 

instrument  is  dishonored  by  non-payment  when — 

1.  It  is  duly  presented  for  payment  and  payment  is  refus 
cannot  be  obtained;  or 

2.  Presentment  is  excused  and  the  instrument  is  overdni 
unpaid.     (Id.,  §  83.) 

Decisions  of  other  States. — See  Reed  v.  Spear,  cited  under  ( 
6651. 

Sec.  5646.    Liability  of  person  secondarily  liable  when  insb'i 
dishonored.^ — Subject  to  the  provisions  of  this  chapter,  when  t 
strument  is  dishonored  by  non-payment  an  immediate  right 
course  to  all  parties  secondarily  liable  thereon  accrues  to  the 
er.     (Id.,  §  84.) 

Sec.  6647.  Time  of  maturity. — Every  negotiable  instrum 
payable  at  the  time  fixed  therein  without  grace.  When  th 
of  maturity  falls  upon  Saturday,  Sunday  or  a  holiday,  the  i 
ment  is  payable  on  the  next  succeeding  business  day  which 
a  Saturday.  Instruments  payable  on  demand  may,  at  the  ( 
of  the  holder,  be  presented  for  payment  before  twelve  o'clock 
on  Saturday  when  that  entire  day  is  not  a  holiday.     (Id., 

1906,  p.  366.) 

Revlsors'  Note. — In  the  second  sentence,  the  words  "Satnrdaj 
••which  is  not  a  Saturday"  are  now,  and  the  words  "instrnments  1 
due  or  becoming  payable  on  Saturday  are  to  be  presented  for  pajrim 
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succeeding  business  day,  except  ttiat"  contained  in  Acta  1906, 
lave  been  omitted.  See  comments  on  this  section  in  Brannan'e 
le  Instruments  Law   (2nd  Ed.),  p.  99. 

648.  Time;  how  computed. — Where  the  instrument  is  pay- 

i  fixed  period  after  date,  after  sight,  or  after  the  happening 
cified  event,  I'ne  time  of  payment  is  determined  by  exelud- 
daj'  from  which  the  time  is  to  begin  to  run  and  by  Inciud-  ■ 

date  of  payment.     (1897-8,  p.  896,  §  86.) 

649.  Rule  where  instrument  payable  at  bank. — Where  the 
snt  is  made  payable  at  a  bank  it  is  equivalent  to  an  order 
ank  to  pay  the  same  for  the  account  of  the  principal  debtor 

(Id.,  §  87.) 
i650.     What  constitutes  payment  in  du«  course. — Payment 
in  due  course  when  it  is  made  at  or  after  the  maturity  of 
rument  to  the  holder  thereof  in  good  faith  and  without 
liat  his  title  is  defective.  (Id.,  §  88.) 

Notice  of  Dishonor. 

i651.  To  whom  notice  of  dishonor  must  be  given. — Except 
in  otherwise  provided,  when  a  negotiable  instrument  has 
shonored  by  non-aeceptanee  or  non-payment  notice  of  dis- 
lust  be  given  to  the  drawer  and  to  each  ihdorser,  and  any 
or  indorser  to  whom  such  notice  is  not  given  is  discharged. 
!9.) 

isions  of  other  States. — A  notice  of  protest  addressed  only  to 
I.  Y.,"  is  insufficient  where  there  is  no  evidence  that  the  indorser, 
smpted  to  be  served  with  notice,  ever  lived  or  was  sojourning 
York,  and  no  inquiry  was  made  to  ascertain  whether  such  was 

Fonseca  v.  Hartman,  84  N.  Y.  Supp.  131   (1903).  ' 
[er  this  section  the  drawer  of  an  ordinary  check  may,  before  it  is 
,  revolie  it  and  forbid  its  payment.  In  which  case  any  subsequent 

made  by  the  banli.  after  receipt  of  such  notice  not  to  T)ayrt,  is 

its  peril.  Pease  &  Dwyer  Co.  y.  State  Nat.  Bk.,  88  S.  W.  172, 
»e  (1905). 

ler  this  section  notice  of  dishonor  must  be  given  to  charge  an 
,  although  presentment  to  the  one  primarily  liable  was  excused, 
iction  564  5  through  his  death,  and  no  personal  representative 
II  appointed  (see  5638).  Under  sections  5638  and  5658,  "rea- 
diligence"  was  exercised  by  the  holder.  Who  went  two  or  three 

the  office  of  the  administrator  of  the  deceased  maker,  to  make 
lent,  but  was  unable  to  find  him  there,  or  at  a  nearby  railroad 
the  seat  of  his  other  place  of  business  interests  at  a  time  when 
t  be  expected  to  be  there,  and  henoe  an  indorser  became  Mable, 
ving  sufficient  notice  of  dishonor.  Held  further,  that  notice  of 
•,  served  at  indorser's  store,  by  delivery  thereof  to  his  wife,  who 
i  his  assistant,  !s  sufficient  notice.  Reed  v.  Spear,  94  N.  Y. 
»07  (1905). 
,  also,  sections  5632  and  5676. 

Rockfleld  v.  First  Nat.  Bk.,  cited  under  5625. 
lurety  on  a  note  is  not  entitled  to  notice  of  diahoner  under  this 

nor  is  such  a  surety  an  indorser  under  section  6626,  but  he  is 
y  liable,  within  .section  5753.  Rouse  v.  Wooten,  53  S.  E.  430, 
iarolina  (1906). 
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See  Oalibraith  t.  Sbepard,  cited  under  section  5632. 

See  Deahy  v.  Choquet,  cited  under  section  5625. 

When  the  dra'wer  of  a  cherk  stopped  Its  payment,  the  notice  o 
honor  required  under  this  section  need  not  be  given  to  the  drawer, 
section  5676.     Scanlon  y.  Wallach,  102  N.  Y.  Supp.  1090   (1907). 

See.  6652.    By  whom  given. — The  notice  may  be  given  by  ' 

behalf  of  the  holder  or  by  or  on  behalf  of  any  party  to  the  ii 

ment  who  might  be  compelled  to  pay  it  to  the  holder  and 

upon  taking  it  up  would  have  a  right  to  reimbursement  froi 

party  to  whom  the  notice  is  given.    (Id.,  §  90.) 

DecUions  of  other  States.— Under  this  section  and  section 
where  a  notary  gave  due  notice  of  protest  of  a  Arm.  note,  to  the 
who  were  makers  and,  at  least  in  form,  subsequent  indorsers,  inc 
a  notice' to  defendant  who  was  a  member  of  the  firm  and  accom 
tlon  indorser  of  the  note,  which  notice  was  mailed  to  the  defendai 
mediately,  although  the  makers  were  not  authorized,  under  this  s 
to  give  a  valid  notice  of  protest  to  the  defendant,  they  were  autb 
to  forward  it  to  him  as  agents  of  the  holder  of  the  note,  under  s 
5653.     Traders'  Nat.  Bk.  v.  Jones,  93  N.  Y.  Supp.   768    (1906). 

Sec.  5653.  Notice  given  by  agent. — ^Notice  of  dishonor  mi 
given  by  an  agent  either  in  his  own  name  or  in  the  name  o: 
party  entitled  to  give  notice,  whether  that  party  be  his  prii 
or  not.     (Id.,  §  91.) 

Decisions  <rf  other  States.— See  Traders'   Nat.   Bk.   y.   Jones, 
under  section  5652. 

Sec.  5654.  Effect  of  notice  given  on  behalf  of  holder. — 'V 
notice  is  given  by  or  on  behalf  of  the  holder  it  enures 'for  the  b 
of  all  subsequent  holders  and  all  prior  parties  who  have  a  rif 
recourse  against  the  party  to  whom  it  is  given.    (Id.,  §  92.) 

Sec.  6655.  Effect  where  notice  is  given  by  party  entitled  th 
— Where  notice  is  given  by  or  on  behalf  of  a  party  entitled  t( 
notice  it  enures  for  the  benefit  of  the  holder  and  all  parties  i 
quent  to  the  party  to  whom  notice  is  given.     (Id.,  §  93.) 

Sec.  6666.  When  agent  may  give  notice. — ^Where  the  instn 
has  been  dishonored  in  the  hands  of  an  agent  he  may  either  hi 
give  notice  to  the  parties  liable  thereon  or  he  may  give  not 
his  principal.  If  he  give  notice  to  his  principal  he  must 
within  the  same  time  as  if  he  were  the  holder,  and  the  prii 
upon  the  receipt  of  such  notice  has  himself  the  same  time  for  ( 
notice  as  if  the  agent  had  been  an  independent  holder.  { 
94.)   ■ 

Sec.  5657.    When  notice  snfflcient. — ^A  written  notice  nee 
be  signed  and  an  insufficient  written  notice  may  be  supplem 
and  validated  by  verbal  communication.    A  misdescription  ( 
instrument  does  not  vitiate  the  notice  unless  the  party  to 
the  notice  is  given  is  in  fact  misled  thereby.    (Id.,  §  95.) 

Sec.  6668.  Fonn  of  notice. — The  notice  may  be  in  writi: 
merely  oral  and  may  be  given  in  any  terms  which  sufficiently 
tify  the  instrument  and  indicate  that  it  has  been  dishonor) 
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iptanee  or  non-payment.    It  may  in  all  cases  be  given  by 

ig  it  personally  or  through  the  mails.    (Id.,  §  96.) 

Isors'  Note. — Acts  11)06,  p.  26,  which  provides  tor  sending  notice 

nor   throug}^  the  mails   in   cities   and   towns,   ha«   been   omitted 

this  provision  is  fully  covered  by  sections  S658,  5665  and  5667. 

isions  of  other  States. — Notice  of  dishonor  to  an  indorser  who 

id  no  address  to  his  signature,  mailed  to  him  directed  to  the 

ere  he  resides,  is  sufficient.     Ebling  Brewing;  Co.  v.  Relnhelmer 

32  Misc.  Rep.  594,  66  N.  Y.  Supp.  458. 

m  action  against  the  indorser  of  a  negotiable  promissory  note 

Wisconsin,  but  actually  executed,  negotiated,  and  made  pay- 
Ddiana,  In  the  absence  of  evidence  to  the  contrary  the  note  must 
lered  an  Indiana  contract.  The  laws  of  Indiana  control  upon 
ions  relating  to  the  construction  and  legal  effect  of  the  contract 

grace  and  manner  of  notice  to  the  indorser),  while  the  law  of 
n  controls  as  to  the  form  of  the  remedy,  the  conduct  of  the  trial, 
rules  of  evidence  (the  kind  and  sufficiency  of  the  evidence  neces- 
rove  dishonor). 

he  absence  of  evidence  to  the  contrary,  the  presumption  Is  that 
of  Indiana  as  to  what  notice  of  dishonor  is  necessary  to  charge 
1  is  the  same  as  that  of  Wisconsin 

ertlficate  of  the  notary  in  Indiana,  fully  showing  that  the  note 
s  presented,  that  payment  thereof  \va.s  refused,  and  that  it  was 
I,  that  notice  of  the  protest  of  "the  aforementioned  note"  (a 
which  was  attached)  was  served  on  the  indorsem  by  depositing 
I  the  post  office,  Is  sufficient  to  charge  the  Indorsers.  Second 
Ik  v.  Smith   (Wis.;    19C3).  94  N.  W.  664. 

Reed  v.  Spear,  cited  under  section  5651. 

er  this  section  and  section  5659.  service  of  notice  of  dishonor 
e  an  indorser,  a  corporation  conducting  a  hotel,  by  leaving  such 
t  the  cashier's   window,   is  not   enough;    It  not  appearing  that 

service  was  made  upon  any  officer,  of  the  defendant  corpora- 
hat  notice  was  left  with  such  an  officer,  or  even  where  !t  might 
nably  inferred  that  an  officer  or  agent  of  the  corporation  would 
t.     Am.  Ex.  Bk.  v.  Am.  Hotel  Victoria  Co.,  92  N.  Y.  Supp.  1006 

5659.    To  whom  notice  may  be  g^ven. — Notice  of  dishonor 
given  either  to  the  party  himself  or  to  his  agent  in  that 

(Id.,  §  97.) 
isions  of  other  States. — See  Am.  Ex.   Bk.  v.  Am.  Hotel  Victoria 
d  under  section  5658. 
660.    Notice  where  party  is  dead. — When  any  party  is  dead 

death  is  known  to  the  part}-  giving  notice  the  notice  mast 
n  to  a  personal  representative  if  there  be  one  and  if  with 
ble  diligence  he  can  be  found.  If  there  be  no  personal  rep- 
ive  notice  may  be  sent  to  the  last  residence  or  last  place  of 
i  of  the  deceased.     (Id.,  §  98.) 

ision.s  of  other  States. — A  promissory  note  made  and  payable  in 
is  a  contract  governed  by  the  laws  of  Canada.  Under  the  Cana- 
ls of  Exchange  Act,  53  Vict.,  chapter  33,  section  49  (Va.  Act, 
5660),  the  mailing  of  notice  of  dishonor  to  an  Indorser  known 
!ad,  directed  to  a  post  office  known  to  be  one  at  which  he  had 
lived  his  mall  while  living,  is  not  a  good  notice  of  dishonor. 
ts'  Bk.  V.  Brown,  86  App.  Div.  N.  Y.  599  (1903). 

)661.  Notice  to  partners. — Where  the  parties  to  be  notified 
tners  notice  to  any  one  partner  is  notice  to  the  firm  even 
there  has  been  a  dissolution.     (Id.,  §  99.) 
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Sec.  5662.    Notice  to  persons  jointly  liable. — ^Notice  to  join 
ties  who  are  not  partners  must  be  given  to  each  of  them  unlei 
of  them  has  authority  to  receive  such  notice  for  the  others. 
§  100.) 

Sec.  5663.    Notice  to  baokrapt. — Where   a  party  has  bee 
judged  a  bankrupt  or  an  insolvent,  or  has  made  an  assigmnei 
the  benefit  of  creditors,  notice  may  be  given  either  to  the 
himself  or  to  his  trustee  or  assignee.    (Id.,  §  101.) 

Sec.  5664.    Time  within  which  notice  must  be  given. — Notici 
be  given  as  soon  as  the  instrument  is  dishonored,  and  unless 
is  excused  as  hereinafter  provided  must  be  given  within  the 
fixed  by  this  chapter.     (Id.,  §  102.) 
See  11  Va.  Law  Reg.  689. 

Sec.  5665.  Where  parties  reside  in  same  place. — Where  th 
son  giving  and  the  person  to  receive  notice  reside  in  the  same 
notice  must  be  given  within  the  following  times : 

1.  If  given  at  the  place  of  business  of  the  person  to  receive 
it  must  be  given  before  the  close  of  business  hours  on  the  da 
lowing. 

2.  If  given  at  his  residence  it  must  be  given  before  the 
hours  of  rest  on  the  day  following. 

3.  If  sent  by  mail  it  must  be  deposited  in  the  post-office  it 
to  reach  him  in  usual  course  on  the  day  following.     (Id.,  § 

Decisions  of  other  States. — Under  this  section  notice  to  an  in 
that  the  note  had  not  heen  paid,  given  two  or  three,  days  after 
due,  was  too  late.     Solomon  v.  Cohen,  94  N.  Y.  Supp.  502  (1905) 

See  Deahy  v.  Choguet,  cited  under  section  5625. 

Sec.  5666.  Where  parties  reside  in  different  places. — ^Whei 
person  giving  and  the  person  to  receive  notice  reside  in  dif 
places  the  notice  must  be  given  within  the  following  times : 

1.  If  sent  by  mail  it  must  be  deposited  in  the  post-office  ir 
to  go  by  mail  the  day  following  the  day  of  dishonor,  or  if 
be  no  mail  at  a  convenient  hour  on  that  day  by  the  next  mail 
after. 

2.  If  given  otherwise  than  through  the  post-office  then  with 
time  that  notice  would  have  been  received  in  due  course  of  i 
it  had  been  deposited  in  the  post-office  within  the  time  specif 
the  last  subdivision.     (Id.,  §  104.) 

See  notes  to  section  5670. 

-   Sec.  5667.    When  send^  deemed  to  have  given  dne  not 

Where  notice  of  dishonor  is  duly  addressed  and  deposited  i 
post-office  the  sender  is  deemed  to  have  given  due  notice  no 
standing  any  miscarriage  in  the  mails.  (Id.,  §  105.) 

Decisions  of  other  States. — Where  notice  of  dishonor  of  a  i 
duly  addressed  and  deposited  in  the  post  office,  the  sender  is  d 
to  have  given  due  notice  notwithstanding  any  miscarriage  in  the 
State  Bank  v.  Solomon,  84  N.  Y.  Supp.  976  (1903). 

Sec.  5668.  Deposit  in  post-office;  what  constitutes. — ^Not 
deemed  to  have  been  deposited  in  the  post-office  when  deposi 
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leh  post-office  or  in  any  letter-box  under  the  control  of 
office  department.  (Id.,  §  106.) 

169.  Notice  to  subsequent  parties ;  time  of. — ^Where  a  party 
notice  of  dishonor  he  has  after  the  receipt  of  such  notice 
time  for  giving  notice  to  antecedent  parties  that  the  holder 

-  the  dishonor.     (Id.,  §  107.) 

170.  Where  notice  must  be  sent. — ^Where  a  party  has  added 
!ss  to  his  signature  notice  of  dishonor  must  be  sent  to  that 
but  if  he  has  not  given  such  address  then  the  notice  must 
as  follows: 

ier  to  the  post-office  nearest  to  his  place  of  residence  or  to 
-office  where  he  is  accustomed  to  receive  his  letters;  or 
le  live  in  one  place  and  have  his  place  of  business  in  an- 
otiee  may  be  sent  to  either  place;  or 
le  is  sojourning  in  another  place  notice  may  be  sent  to-  the 
lere  he  is  sojourning. 

rhere  the  notice  is  actually  received  by  the  party  within 
specified  in  this  chapter  it  will  be  sufficient  though  not  sent 
dance  with  the  requirements  of  this  section.    (Id.,  §  108.) 
isions  of  other  States. — When  notice  of  dishonor  is  sent  by  mall 
jfendant  indorser,  directed  to  the  place  where  the  maker  dated 
,  the  indorser  not  having  added  her  address  to  the  Indorsement, 
Bcient  notice   of   dishonor.     Mohlman   Co.    v.    McKane    (1901), 
Div.  546,  69  N.  Y.  Supp.  1046. 
Fonseca  v.  Hartman,  cited  under  section  5651. 
payee  of  a  protested  note  cannot  recover  of  an  indorser  who  did 
ive  notice  of  protest  until  three  months  thereafter,  the  notice 
jt  having  been  sent  to  him  by  mail  addressed  to  a  place  at  which 
ot  live  and  which  was  not  his  last  known  address, 
e  this  section;  not  cited  in  the  opinion.)      Albany  Trust  Co.  v. 
:ham,  99  N.  Y.  Supp.  343    (1906). 

(671.    Waiver  of  notice. — Notice  of  dishonor  may  be  waived 

before  the  time  of  giving  notice  has  arrived  or  after  the 

Q  to  give  due  notice,  and  the  waiver  may  be  express  or  Jm- 

(Id.,  §  109.) 

visions  of  other  States. — Waiver  of  notice  of   dishonor   may  be 
)r  after  dishonor,  and  may  be  express  or  implied.     Schwartz  r. 
(1899),   90   Md.   13G,   44  All.   1059.     See  TurnbuU  v.   Maddux, 
587,  13  Atl.  334,  confirming  antecedent  law  In  Md. 
I  First  Nat.  Bk.,  etc.,  v.  Gridley.  cited  tmder  section  5576. 
I  Torbert  v.  Montague,  cited  under  section  6644. 

5672.  Whom  affected  by  waiver. — ^Where  the  waiver  is  em- 
in  the  instrument  itself  it  is  binding  upon  all  parties,  but 
it  is  written  above  the  signature  of  an  indorser  it  binds  him 
(Id.,  §  110.) 

5673.  Waiver  of  protest. — A  waiver  of  protest,  whether  in 
!e  of  a  foreign  bill  of  exchange  or  other  negotiable  instrn- 
s  deemed  to  be  a  waiver  not  only  of  a  formal  protest  but  also 
sentment  and  notice  of  dishonor.     (Id.,  §  111.) 

5674.  When  notice  dispensed  with. — Notice  of  dishonor  is 
3ed  with  when  after  the  exercise  of  reasonable  diligence  it 
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cannot  he  ^iven  to  or  does  not  reach  the  parties  sought  \ 
charged.    (Id.,  §  112.) 

Decisions  of  other  .States. — What  Is  "reasonable  diligence" 
question  of  fact  for  the  jury.  Brewster  v.  Schrader  (1899),  26 
Rep.  480,  57  N.  Y.  Supp.  606. 

See  Fonseca  v.  Hartman,  cited  under  section   5651. 

Sec.  6675.  Dday  in  giving  notice;  how  excuaed. — Delay  ii 
ing  notice  of  dishonor  is  excused  when  the  delay  is  caused  b; 
cumstances  beyond  control  of  the  holder  or  other  person  sei 
to  give  notice  under  section  fifty-six  hundred  and  fifty-twc 
not  imputable  to  his  default,  misconduct,  or  negligence.  Whe 
cause  of  delay  ceases  to  operate  notice  must  be  given  with  r« 
able  diligence.     (Id.,  §  113.) 

Aerisors'  Note. — ^The  words  "or  other  person  seekinK  to  giTe 
under  section  flfty-six  hundred  and  flfty-two,"   inserted  after  "h< 
are  new.     The  reason  for  this  insertion  is  manifest. 

Sec.  5676.    When  notice  need  not  be  given  to  drawer. — Not 

dishonor  is  not  required  to  be  given  to  the  drawer  in  either  ( 
following  cases: 

1.  Where  the  drawer  and  drawee  are  the  same  person. 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  h 
capacity  to  contract. 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument  i 
sented  for  payment.    . 

4.  Where  the  drawer  has  no  right  to  expect  or  require  thi 
drawee  or  acceptor  will  honor  the  instrument. 

5.  Where  the  drawer  has  countermanded  payment.     (Id.,  § 
Decisions  of  other  States. — See  Scanlon  v.  Wallach,  cited  und« 

tion  5651.     As  to  whom  notice  of  dishonor  must  be  given,  see  s 
5651. 

Sec.  5677.  When  notice  need  not  be  given  to  indonMr.— I 
of  dishonor  is  not  required  to  be  given  to  an  indorser  in  eitl 
the  following  cases : 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  h 
capacity  to  contract  and  the  indorser  was  aware  of  the  fact  i 
time  he  indorsed  the  instrument. 

2.  Where  the  indorser  is  the  person  to  whom  the  instrum 
presented  for  payment. 

3.  Where  the  instrument  was  made  or  accepted  for  his  accc 
dation.     (Id.,  §  115.) 

Sec.  5678.    Notice  of  non-payment  wher«  acceptance  refn 
Where  due  notice  of  dishonor  by  non-acceptance  has  been 
notice  of  a  subsequent  dishonor  by  non-payment  is  not  nec( 
unless  in  the  meantime  the  instrument  has  been  acceptedf 
§  116.) 

Sec.  5679.  Effect  of  omission  to  give  notice  of  non-accepta 
An  omission  to  give  notice  of  dishonor  by  non-acceptance  doi 
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ce  the  rights  of  a  holder  in  due  course  subsequent  to  the 
a.     (Id.,  §  117.) 

)680.  When  protest  need  not  be  made ;  when  mnBt  be  made; 
t  certiflcate  of  protest  is  evidence. — Where  any  negotiable 
Lent  has  been  dishonored  it  may  be  protested  for  non-aecept- 
r  non-payment,  as  the  case  may  be;  but  protest  is  not  re- 
ezcept  in  the  case  of  foreign  bills  of  exchange.  The  cer- 
of  protest  of  any  negotiable  instrument  shall,  in  all  cases, 
r  such  protest  be  made  in  this  State  or  not,  be  prima  facie 
te  of  what  is  stated  therein,  or  at  the  foot,  or  on  the  back 
,  in  relation  to  presentment,  demand,  dishonor,  and  notice 
,  and  the  court  shall  take  judicial  notice  of  the  seal  of  the 
annexed  to  such  certificate  in  like  manner  and  with  like 
s  if  the  protest  had  been  of  a  foreign  bill  of  exchange.  (Id., 
.  395,  §  118.) 

rL<«ors*  Note.— The  sicoond  seiitencf  of  this  section  is  t.nk(<n  fr«>m 
08,  p.  395,  and^  is  luldcd  to  this  section  because  consldc  red  thet 
>propiiate  place  for  It.  It  is  regarded  as  a  very  necessary  addi. 
thr  section  in  view  of  the  decision  in  the  case  of  Corfoin  v.  Bank. 
601,  »t  S.  E.  9S. 

:tlon  2850  of  the  Code  of  »8S7  was  amended  by  Acts  1893-4,  p. 
cousequence  of  the  decision  in  Corbin  v.  Bank,  87  Va.  661,  13  8. 
24  Km.  St.  Rep.  673.  the  purpose  being  to  change  the  rule  luld 
>  that  case.  By  Acts  1U02-3-1,  v.  J>99,  the  said  section  2860  was 
1.  In  1908,  however  (Acts  1908,  p.  396),  the  provision  was 
I,  and  It  appears  in  th»  rev'sed  section  above. 
»  10  Va.  L.  Reg.  80;  11  Va.  L.  Reg.  66;  Nelson  v.  Potterall,  7 
79;  Stainback  v.  Bank,  11  Gratt.  2'in:  Walker  v.  Turner,  2  -Uratt. 
aughter  v.  Farland.  31  Ovatt.  1-34. 

Discharge  of  Negotiable  Instniments. 

5681.    How  instmment  discharged. — A  negotiable  instrument 

[larged : 

y  payment  in  due  course  by  or  on  behalf  of  the  principal 

r 

y  payment  in  due  course  by  the  party  accommodated,  where 
itmment  is  made  or  accepted  for  accommodation; 
y  the  intentional  cancellation  thereof  by  the  holder; 
Then  the  principal  debtor  becomes  the  holder  of  the  instru- 
,t  or  after  maturity  in  his  own  right.  (1897-8,  p.  896,  §  119.) 
(visors'  Note.-— In  one  of  the  discnssions  referred  to  in  tlie  rt- 
note  fonnd  nt  the  beginning  of  this  chapter  (see  Brannan's  Ne- 
L-  In.<-tminents  I^aw,  2iid  Fd ,  p.  174),  Dean  Ames  criticizes  pur»- 
4  of  this  section  of  the  original  act.  This  paragraph  reads  of 
:  "By  any  otlier  art  which  will  diseharjcp  a  simple  contract  fot 
yment  of  money."  Of  it  Venn  Irocs  says:  "If  a  creditor  ac. 
I  horne  in  satisfaction  of  l)<s  claim,  not  vet  niatnrcd,  the  simple 
t  claim  is  <ll8charaed.  But  if  a  holder  *«ccopt9  a  horse  from  tlie 
before  maturity,  in  satisfaction  of  the  note,  the  note  is  not  dis- 
i.  The  accord  and  satisfaction  gives  the  maker  merely  a  per- 
lefense,  which  is  cut  off  tin*  moment  the  note  is  transferred  to  a 
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holder  in  due  course.  TbLs  snb-bcotim  shocid  be  cancelled.  It  w 
be  superfluous,  even  If  it  were  accurate."  The  revlsors  were  ot  opl 
that  paragraph  4  should  bv>  ointtted.  This  wan  done,  so  that  whi 
now  paragraph  4  of  section  5681  was  formerly  paragraph  5  of  sex 
1 19  of  the  original  act. 

Citefl  but  not  construed  in  NctUngham  v.  Ackiss,  107  Va.  63 
S.  E.   592. 

Decisions  of  other  States. — Under  the  Laws  1897,  ch.  612, 
200,  sub.  5,  providing  tbat  a  negotiable  instrument  is  discharged  ^ 
the  principal  debtor  becomes  the  holder  iv.  his  own  righ:  at  or  after 
turlty;  under  sub-aec.  191,  defining  tbf  holder  as  th»  payee  or  ind( 
in  possession,  and  under  sub-s(iC.  iVZ,  defiling  the  person  prim 
liable  as  the  person  who,  by  the  terms  of  tho  instrument,  is  absol 
required  to  pay  tlie  note-;— a  demand  note  is  discharged  and  the  m 
is  freed  from  liability  thereon  when  an  endorsee,  upon  payment  ot 
of  the  amount  of  the  note,  voluntarily  surrendors  it  to  the  mateer. 
though  the  maker  promises  at  the  time  to  pay  the  balance  of  the 
Schwartzman  v.  Vost,  84  N.  Y.  Supp.  S22    (1903). 

Under  this  section,  in  case  of  dishonor  of  a  fo>-eign  bill  ot 
change  made  payable  In  New  York,  the  holder  Is  entitled  to  recovei 
amount  of  the  draft  with  interest  and  nrotest  fees,  and  is  not  entith 
recover  In  addition,  e.xchange  and  ro-oxch.nnge.  Pavenstcdt  v.  >i 
Life  Ins.  Co.,  99  N.  Y.  Supp.  614   (1906). 

See  Vanderford  v.  Faimers'  A  M.  Nat.  Ek.,  etc.,  cited  under 
tlon  575S. 

See  Ceilers  v.  Mcachem,  cited  undpr  section  5591. 
Sec.  6682.   When  person  secondarily  liable  dischaxged. — A  pe 
secondarily  liable  on  the  instrument  is  discharged — 

1.  By  any  act  which  discharges  the  instrument. 

2.  By  the  intentional  cancellation  of  his  signature  by  the  ho 

3.  By  the  discharge  of  a  prior  party. 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party. 

5.  By  a  release  of  the  principal  debtor  unless  the  holder's  i 
of  recourse  against  the  party  secondarily  liable  is  expressly 
served. 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the 
of  payment  or  to  postpone  the  holder's  right  to  enforce  the  in 
ment  unless  made  with  the  assent  of  the  party  secondarily  li 
or  unless  the  right  of  recourse  against  such  party  is  expressl; 
served.    (Id.,  §  120.) 

Virginia  decisions. — CI.  6  of  this  section  is  declaratory  of  the 
merchant.  Cape  Charles  Bank  v.  Farmers'  Mut.  Exchange,  120  Va. 
<>2  8.  E.  918. 

The  question  of  the  existence  of  such  an  agreement  as  's 
tloned  In  CI.  6  of  this  section  is  a  mixed  question  of  law  and  fact: 
when  the  mutual  agreement  is  to  be  gathered  from  the  acts  of  the 
llps,  their  situation  and  the  surrounding  circumstances.  It  Is  foi 
Jury  to  determine  what  were  the  intention  and  understanding 
which  the  minds  of  the  parties  met.  but  if  the  facts  and  clrcumstJ 
are  all  as'certalned,  whether  they  constitute  such  an  agreoment  or 
is  a  question  of  law  for  the  court.  Cape  Charles  Bank  v.  Farmers' 
Exchange,  120  Va.  771,  92  S.  E.  018. 

Payment  and  acceptance  of  Interest  in  advance  Is  not  in  Itself 
an  agreement  as  Is  contemplated  by  CI.  6  of  this  section,  but  It  Is 
dence  tending  to  prove  the  existence  of  the  agreement,  and  In  the 
sence  of  any  other  evidence  bearing  upon  the  negative  of  the  ques 
it  affords  prima  facie  evidence  of  the  existence  of  the  agreement,  i 
evidence,  however,  will  rebut  the  prima  facie  case  thus  made  out,  t 
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le  is  not  submitted  on  the  bare  facts  of  the-  payment  and  accept- 
t  interest  in  advance.  Cayi':  Charles  Bank  v.  Farmers'  Mut.  Ejl- 
,  120  Va.  771,  92  S.  E.  918. 

le  agreement  contemplated  by  CI.  6  of  this  section  need  not  be 
ed.  it  m:;y  be  implied  from  acts,  declarations,  facts  and  cir- 
nces.  Its  form  is  immaterial  It  may  he  by  parol  as  well  as  in 
;.  It  must,  however,  be  a  binding  contract  enforceable  at  law  or 
ity.  It  must  be  supported  'by  a  valuable  consideration.  It  mast 
a  definite  period,  however  short.  When  implied  In  law  it  Is  still 
•act  in  fact  and  not  in  law.  .and  honce  an  actiiai  meeting  of  the 
of  the  contracting  rartits  's  fssenUal  to  such  an  agreement,  to 
t  within  the  operation  of  the  statute  and  common  law  rule  which 
rmer  has  enacted.  Cape  Charles  Bank  v.  Farmers'  Mut.  Ex- 
.  1?0   Va.    771,  92   S.   E.    918. 

nere  sin'h  ii  release  as  is  mentioned  in  CI.  6  of  this  section  Is  re- 

as  a  defense  in  an  action  on  a  negotiable  Instrument,  the  bur- 

proving  the  existence  of  the  agreement  rests  upon  the  defendant. 

!harles  Banlc  v.  Fanners'  Miit.   Exchange.   120  Va.   771,  92  S.  m 

>r  article  upon  what  ccn^titutes  an   agreen-.ent  binding  upon  the 
as  required  by  sub-see.   G.  see  11   Va.  Law  Reg.  102. 
^risions  of  other  States. — See  Vanderford  v.  Farmers'  &  M.  Nat. 
;c.,  cited   under  section   B7S3. 
■e  Cellers  v.  Meacbem,  cited  under  .section  5591. 
'e  Oeahy  v.  Choquet,  cited  under  se'.tlon  BC26. 
ider  this  section  the  intentional  cancellation  of  the  signature  of 

10  is  secondarily  ll.'.ble  on  ?  negotipble  promissory  note  with  the 
t  of  the  ho!d'3r  releases  such  person  secondar'ly  liable,  although 
be  no  consideration  for  such  cancellation.  McCormick  v.  Shea. 
Y.   Supp    4<)7. 

5683.    Right  of  party  who  discharged  instrument. — ^Where 

strument  is  paid  by  a  party  secondarily  liable  thereon  it  is 

scharged,  but  the  party  so  paying  it  is  remitted  to  his  former 

as  regards  all  prior  parties,  and  he  may  strike  out  his  own 

11  subsequent  iudorsements  and  again  negotiate  the  instru- 
except — 

Yhere  it  is  payable  to  the  order  of  a  third  person  and  has 

Daid  by  the  drawer ;  and 

Yhere  it  was  made  or  accepted  for  accommodation  and  has 

paid  by  the  party  accommodated.     (Id.,  §  121.) 

ecisions  of  other  States. — In  an  action  on  a  negotiable  promissory 

y  an  indorsee  against  an  indorser,  allegation  of  payment  thereof 

iilis.iqnent  n'dorser  fwho  is  oniv  sei'ondarilv  liable)  Is  demurrable. 

h  Bank  v.   Rrooks   (1901),  63   App.  IMv.  ;f20.  71   N.  Y.  Supp.  388 

re  Quimby  v.  Vavnum,  cited  undor  section  5625. 

.  5684.  Renunciation  by  holdw. — The  holder  may  expressly 
nee  his  rights  against  any  party  to  the  instrument  before,  at, 
er  its  maturity  An  absolute  and  unconditional  renunciation 
5  rights  against  the  principal  debtor  made  at  or  after  the 
■ity  of  the  instrument  discharges  the  instrument.  But  a  re- 
ation  does  not  affect  the  rights  of  a  holder  in  due  course  with- 
otiee.  A  renunciation  must  be  in  writing  unless  the  instru- 
is  delivered  up  to  the  person  primarily  liable  thereon.     (Id., 

.) 

decisions  of  other  States. — Where  the  members  of  a  Arm  endorse 
lually  a  note  given  by  the  firm,  thev  are  indorsers.  with  all  the 
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liabilities  of  Indorsers,  and  the  holder  of  such  note  may  covenant  ^ 
the  firm  not  to  3ue  it  on  the  note,  and  vet  he  nay  reserve  his  rij 
against  the  indorsers.  Fancuil  Hall  Nat.  Bk.  v.  Meloon,  1S3  Mass 
(1903),  66  N.  E.  Rep.  410. 

Under  this  section  where  the  payee  of  a  note  retained  It,  and  a 
his  death  it  was  found  among  h's  papers  in  an  envelope  with  a  wrl 
signed  by  the  payee  addressed  to  his  executors  ntatlng  that  he  wii 
the  inclosed  note  to  be  canceled  in  case  of  his  death,  "and  if  the 
does  not  allow  it,  I  wish  you  to  notify  my  heirs  that  It  is  my  wish 
orders."  The  writing  wns  not  a  valid  renunciation  and  the  note 
mained  a '  subiiisting  obligation.  Tjeask  v.  Dew,  92  N.  Y.  Svipr. 
(1905). 

Under  this  section  the  n^lease  of  a  surety  on  a  note  cannot  be  sh 
by  parol;  the  word  "renunciati'in"  being  used  in  the  sense  of  releasi 
must  be  in  writing.    Baldwin  v.  Daly,  83  Pac.  724,  Washington  (1906 

See  Cellers  v.  Meachem,  cited  under  section  5591. 

Sec.  6685.    Canoellation;  unintentional;  burden  of  proof.— A  ( 

eellation  made  unintentionally  or  under  a  mistake  or  without 
authority  of  the  holder  is  inoperative;  but  where  an  instrun 
or  any  signature  thereon  appears  to  have  been  cancelled  the  bui 
of  proof  lies  on  the  party  who  alleges  that  the  cancellation 
made  unintentionally  or  under  a  mistake  or  without  aatboi 
(Id.,  §  123.) 

Decisions  of  other  States. — See  First  Nat.  Bk.,  etc.,  v.  Gridley,  ( 
under  section  5576. 

See  Gilley  v.  Harrell,  cited  under  section  F.563. 

Sec.  5686.    Alteration  of  instrument;  effect  of. — ^Where  a  nej 
able  instrument  is  materially  altered  without  the  assent  of 
parties  liable  thereon  it  is  avoided  except  as  against  a  party  ' 
has  himself  made,  authorized,  or  assented  to  the  alteration 
subsequent  indorsers. 

But  when  an  instrument  has  been  materially  altered  and  ii 
the  hands  of  a  holder  in  due  course  not  a  party  to  the  altera 
he  may  enforce  payment  thereof  according  to  its  original  te 
(Id.,  §  124.) 

Virginia  decisions. — This  section  is  but  declaratory  of  pre-ezi: 
law.     Hoffman  v.  Bank,  99  Va.  480,  39  S.  E.  134. 

Decisions  of  other  States. — In  two  actions  against  the  maker  of 
negotiable  promissory  notes  there  was  con<licting  t«stimony  as  to  wha 
the  words  "with  interest"  were  on  the  notes  when  they  w-tc  negoti 
or  were  added  afterwards.     Upon  dismissal  of  the  complaints  and 
peal  from  judgments  for  the  defendants,  it  appeared   that   at  the 
the  attention  of  the  court  had  not  been  drawn  to  the  Negctiabh;  Ins 
ments  Law  in  force  in  New  York.     See  Laws  1897,  ch.  612,  sec. 
(Va.  Act,  soc    .ijese),  upon  the  effect  of  the  alteration  of  a  negoti 
instrument  and  changing  the  old  rule.     Judgments  reversed  and 
trials  ordered.     Mut.  Loan  Assn.,  Appt.  v.  Lesser.  Respt.,  76  App. 
N.  Y.  614   (1902). 

A  holder  in  due  course  of  a  negotiable  instrument  who  wa?  n 
party  to  the  alteration  made  therein  without  the  assent  of  all  the  pn; 
liable  thereon  may  enforce  payment  thereof  according  to  Us  oris 
tenor. 

The  fact  that  the  payee'-*  endorsement  of  a  negotiable  prom's 
note  was  forged  does  not  e.xcuse  one  who  subsequently  endorsed  the 
for  the  accommodation  of  the  n'.aUer  from  liability  to  a  subseqiiert 
dorsee  and  holder  in  due  course  who  was  compellod  to  lake  up  the 
before  maturity  and  who  had  It  protested  for  non-payment,  i'e*'  i 
5614,  6618,  6621^  Packard  v.  Windholz,  40  Misc.  Rep.  N.  T.  347  (19 
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dgmont  affirmed.     See  SS  App.  Div.  366.  Nov.  Twm,  190>,  citing 

sees.  5586-5591.  and  holdine  that  one  who  Indomed  a  promis- 
)ie  for  the  maker's  accommodation,  Icnowfng  the  note  Ja  to  be 
r  the  mailer's  benefit,  is  net  relievod  from  liability  to  one  to  whom 
ker  negotiated  the  note  foi-  value,  simply  because  the  latter  knfW 
accommodation  nature  of  the  indorsement. 

is  not  a  material  alteration  of  a  draft  to  add  a  word  of  descrip- 
len  it  is  intended  by  the  parties  that  the  paper  nhall  go  to  the 
e  in  the  exact  capacity  or  relationship  Indicated  by  the  title  af- 
The  Negotiable  Instruments  Law  i  in  force  in  New  YarK)  Is  not 
led.  See  this  section  and  section  5687.  Birmingham  Trust  & 
).   V.   Whitney,   88  N.   Y.   Supp    578    (1904) 

ider  this  section  where  the  payee  of  defendant's  check,  represent- 
»ras  lost,  received  and  oashod  ons  in  place  of  It  and  then  changed 
e  of  the  first  check  so  as  to  make  it  dated  ten  days  later  than 
lade,  the  plaintlfC,  who  heram>'  its  owner  In  d.ie  courre,  was  held 
ntltled  to  recover  on  it.  Moskowitz  v.  Deutsch,  92  N.  Y.  .^upp. 
905). 

B  Thorpe  v.  White,  cited  under  section  5126. 

e  material  alteration  of  a  note  after  execution  and  delivery  ren- 
wholly  void,  except  in  favor  of  a  holder  in  due  course  not  con- 
with  the  alteration,  undei  this  section.  Hecht  v.  Shenners.  106 
309,   Wisconsin    (1905). 

tien  an  instrument  has  been  matt  rir>lly  altered  and  is  in  the  bands 
Ider  in  due  course  not  a  parfy  to  the  alteration,  he  may  enforce 
t  thereof  according  to  Us  oria:iiial  tenor, 
note  made  in  Ohio  and  indorsed  in  New  York  is  decided  under 

of  New  York  as  to  tl'»-  Indorscr.  Polon'al  Na,t.  Bk.  v.  Duerr,  96 
!upp.   810    (n05). 

e  First  Nat.  Bk.,  etc.,  v    Gridley,  cited  under  section  5676. 
s  First  Nat.  Bk.,  etc..  v.  Cvidlev,  cited  under  section  6628. 
p  American  Bk.  v.  McComb.  cited  under  s'ection  5614. 
[hough  this  section   provides   that   if  a  negotiable  Instrument  is 
Uy  altered  without  the  consent   of  the  parties  liable  thereon,  It 
led,  except  as  against  one  who  has  authorized  or  assented  to  the 
and  subsequent  indorsers.  yet  a  holder  for  value  can  recover  In 
gainst  an  indorser  of  a  negotiable  nromissory  nota  for  >75,  raised 
le  Indorsement  to  $375,  the  court  resting  its  decision  upon  the 

that  the  defendant  indorser  negligently  lett  the  note  in  sunh 
)n  that  the  fraudulent  changes  could  be  easily  made,  quoting 
iproval  Young  v.  Grote.  4  Ring.  25'i.  a  case  spoken  of  by  English 
as  a  fountain  of  bad  law.  See  Biselow,  The  Law  Bills,  Notes  & 
s  (2d  ed.),  220,  and  also  Pchofield  v.  The  Earl  of  Londesbor- 
Vpp.  Cases,  L.  R.  I<:i6.  5H.  to  the  contrary,  and  the  better  law. 

be  hoped  that  this  case  will  be  carried  to  the  court  of  last  re- 
d  reversed.  The  case  of  Younc  v.  'Urote  is  not  appli<.able  be- 
he  clerk  who  raised  the  check  was  the  agent  of  the  drawer  ana 
r.  Nat  Bk,  of  Albanv  v.  Lester.  104  N.  Y  Supp.  418  (1907). 
le  maker  of  a  negotiable  note  who  nPSiHgently  fills  out  a  blank 
)  that  additional  words  and  figures  <an  be  inserted  without  crowd- 
iable  to  a  purchaser  for  value  for  the  full  amount  of  the  note  as 
i;   and  this  is  not  changed  bv  this  section.     Nat.  Ex.  Bk.  of  \1- 

Lester.    101    N.   Y.   Supp.    418    (1007). 
e  notes   to  section   5687. 

5687.    What  constitutes  a  material  alteration. — ^Any  altera- 

hieh  changes — 

he  date. 

he  sum  payable,  either  for  principal  or  interest. 

he  time  or  place  of  payment. 

he  number  or  the  relations  of  the  parties. 
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5.  The  medium  or  currency  in  which  payment  is  to  be  made. 

— Or  which  adds  a  place  of  payment  where  no  place  of  paym< 
is  specified,  or  any  other  change  or  addition  which  alters  the  eff( 
of  the  instrument  in  any  respect  is  a  material  alteration.  (Id., 
125.) 

Virginia  dedsiona. — The  bank,  without  the  knowledge  or  consi 
of  the  payee  of  a  negotiable  promissory  note,  but  not  indorsed  by  hi 
struck  out  his  name  as  payee,  and  insertpd  another  name.  Held,  t 
was  a  material  alteration  under  this  statute  and  unJer  the  law  march: 
that  avoided  the  note  as  to  such  i>ayr>e  upon  suit  by  bank.  Hoffman 
Bank  (1901),  99  Va.  480,  39  S.  B.  134. 

DeclRtons  of  other  States. — See  Birmingham  T.  &  S.  Co.  t.  WMti 
cited  under  section  5686. 

'  A  bill  in  equity  seeking  relief  on  the  ground  of  alteration  of  a  c 
tain  negotiable  InRtrumont  sbould  descvlbe  the  e.Heratlon,  that  the  co 
may  see  whether  it  was  a  mat«rial  alrer.Tticn  as  a  matter  of  law.  Jeff 
▼.  Rosenfeld  (1901),  179  Mass.  606,  61  N.  E.  49. 

BILLS  OP  EXCHANGE. 

Form  and  Interpretation. 

Sec.  6688.  Bill  of  exchange  defined. — ^A  bill  of  exchange  is 
unconditional  order  in  writing  addressed  by  one  person  to  anotl 
signed  by  the  person  giving  it,  requiring  the  person  to  whom  i1 
addressed  to  pay  on  demand  or  at  a  fixed  or  determinable  fut 
time  a  sum  certain  in  money  to  order  or  to  bearer.     (Id.,  §  12 

Itodslons  of  otiier  States.^A  draft  which  has  no  time  of  paym 
expresped,  and  is  not  payable  to  order  or  bearer,  is  non-negotia 
Westberg  v.  Chicago  Lumber  Co.   (1903),  117  Wis.  589.  94  N.  W.  5 

For  note  of  case  as  to  what  law  goveri.s  as  to  endorsement  c 
foreign  bill  of  exchange,  see  11  Va.  I,aw  Reg.  145. 

Under  this  section  and  sections  .S714  and  5747,  where  a  negotii 
instrument  was  drawn  by  the  seller  of  iron  on  the  buyer,  who  roslde( 
a  foreign  country,  which,  with  the  hill  of  lading  attached,  was  indoi 
for  discount,  it  was  a  foreign  bill  of  exchange  and  not  a  check.  Whc 
foreign  bill  of  exchange  was  presented  for  payment  and  payment 
formally  demanded  and  refused,  but  the  b}Il  was  not  duly  protested 
non-payment,  the  drawer  was  discharged  from  liability  to  the  indor 
Amsinck  v-.  Rogers,   93  N.  Y.  Snpp.   37  (1905). 

A  drawee  of  a  check  Is  not  liable  to  the  holder  until  it  a<*cepti 
promises  to  pay  in  writing,  under  this  section  and  sections  5747,  6 
and  5761. 

This  action  was  based  upon  a  parol  promise   (by  telephone)   to 
the  check.     But  as  a  check  is  a  bill  of  exchanee  drawn  on  a  bank 
payable  on  demand,  it  is  a  species  of  bill,  and  although  it  need  nol 
presented  for  acceptance  to  render  the  parties  thereto  liable,  yet,  a 
does  nol  operate  as  an  assignment  of  any  part  of  the  fund  to  the  rr 
of  the  drawer,  with  the  bank,  and  the  dr:iwee  bank  is  not  liable  to 
holder  unless  and  until  it  accer-ts  or  certifies  the  check,  and  as,  'iT 
as  otherwise  provided  and  there  is  no  exception,  the  p^ovislon^^  of 
Negotiable  Instruments  Law,   applicable   to  a   bill  of  exchange   payi 
on  demand,  apply  to  a  check,  the  provision  applicable  to  a  bill  of 
change,  that  acceptance  or  certification  must  be  in  writing,  applies 
to  a  check.     Van  Busklrk  v.  State  Bk.  of  RYicky  Ford.  83  Pac.  778. 
orado   (1905). 

Sec.  6689.  Bill  not  an  assignment  of  fnnds  in  hands  of  dra\ 
— A  bill  of  itself  does  not  operate  as  an  assignment  of  the  fu 
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hands  of  the  drawee  available  for  the  payment  thereof,  and 
rawee  is  not  liable  on  the  bill  unless  and  until  he  accepts 
ime.     (Id.,  §  127.) 
irginia  decisions. — The  acceptance  ot  &  check  must  be  In  writlngr, 

by  the  bank,  to  afiforri  a  cause  of  action  against  it;  a  check  does 
erate  as  an  assignment  of  the  fund  on  deposit  and  the  bank  is  not 
to  the  holder  until  it  accepts  or  cortifles  the  check.     Balto.  &  O. 

V.   First  Nat.   Bank,    102   Va.   753,  47   8.  B.  837. 
ne  10  Va.  L.  Reg.  190,  IS'3  and  note. 

ee  Jones  v.  Grumpier.  IH  Va.  143,  89  S.  E.  2i(2,  cited  under  soe- 
696. 

eclsions  of  other  States. — Under  this  section  and  section  6694  a 
jlnt  in  an  action  on  an  order  given  by  a  railroad  contractor  on 
lant  railroad   company,   alle^ini;   that   defendant   received   and   ac- 

the  order,  and  promised  and  agreed  to  retain  out  of  moneys  due 
become  due  to  the  contvactcr,  the  amount  ct  the  order,,  etc.,  but 
:  to  allege  defendant's  written  acceptance  thereof,  did  not  state  a 
of  action  against  the  defendant.  ■\^  adhams  v.  Portland  V.  &  Y. 
..   79   Pac.   597,  Washington    (1905). 

.  6690.    Bill  addressed  to  more  than  one  drawee. — ^A  bill  may 

[dressed  to  two  or  more  drawees  jointly,  whether  they  are 
ers  or  not,  but  not  to  two  or  more  drawees  in  the  alternative 
succession.     (Id.,  §  128.) 

.  5691.  Inland  and  foreign  billB  of  exchange. — An  inland  jiill 
change  is  a  bill  which  is  or  on  its  face  purports  to  be  both 
1  and  payable  within  this  State.  Any  other  bill  is  a  foreign 
Unless  the  contrary  appears  on  the  face  of  the  bill  the  holder 
;reat  it  as  an  inland  bill.  (Id.,  §  129.) 
.  5692.  When  biU  may  be  trieated  as  promiasory  note. — Where 
bill  drawer  and  drawee  are  the  same  person,  or  where  the 
je  is  a  fictitious  person  or  a  person  not  having  capacity  to 
act,  the  holder  may  treat  the  instrument  at  his  option  either 
)ill  of  exchange  or  a  promissory  note.  (Id.,  §  130.) 
.  5693.  Drawee  in  case  of  need. — 'The  drawer  of  a  bill  and 
ndorser  may  insert  thereon  tlie  name  of  a  person  to  whom 
older  may  resort  in  case  of  need — ^that  is  to  say,  in  ease  the 
3  dishonored  by  non-acceptance  or  non-payment.  -Such- per- 
3  called  the  referee  in  case  of  need.  It  is  in  the  option  of 
older  to  resort  to  the  referee  in  case  of  need  or  not  as  he 
see  fit.     (Id.,  §  131.) 

Acceptance. 

!.  5694.  Acceptance;  how  made,  etc. — ^The  acceptance  of  a 
3  the  signification  by  the  drawee  of  his  assent  to  the  order  of 
[rawer.  The  acceptance  must  be  in  writing  and  signed  by 
rawee.  It  must  not  express  that  the  drawee  will  perform  his 
ise  by  any  other  means  than  the  payment  of  money.     (Id.,  § 

'irginla  decisions. — See  Balto.  &  O.  R.  Co.  v.  First  Nat.  Bank,  cited 
section   5689. 
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Decisions  of  other  States. — See  Izzo  t.  Luddington,  cited  under 
tlon  6663. 

8oe  Wadhama  v.  Portlani,  cited  under  sectlcn  56SS>. 
See  Seattle  Shoe  Co.  v.  Packard,  cited  under  section  6580. 

See.  5695.  Holder  «fntitled  to  acceptance  on  face  of  UlL— 
holder  of  a  bill  presenting  the  same  for  acceptance  may  ret 
that  the  acceptance  be  written  on  the  bill,  and  if  such  reque 
refused  may  treat  the  bill  as  dishonored.     (Id.,  §  133.) 

Sec.  5696.  Acceptance  by  separate  instrument. — ^Where  ai 
ceptance  is  written  on  a  paper  other  than  the  bill  itself  it  does 
bind  the  acceptor  except  in  favor  of  a  person  to  whom  it  is  st 
and  who  on  the  faith  thereof  receives  the  bill  for  value.  (I 
134.) 

Vlrgliila  decisions. — ^The  drawee  of  a  draft  wrote  the  followii 
a  letter  to  the  drawer:  "We  phoned  the  bank  to  send  over  your 
yesterday.  They  will  send  -it  over  today."  Held,  not  an  accept! 
but  even  if  it  could  be  considered  hb  «iich  that  uncier  this  sectici 
letter  would  not  bind  the  drawop  in  favor  of  a  person  to  whom  th( 
ter  was  never  shown,  and  Mho  did  nr.t,  on  the  faith  thereof,  recelv 
draft  for  value.    Jones  v.  Grumpier,  119  Va.  143,  89  S.  E.  232. 

DeclBlmis  of  other  States. — ^Under  Gen.  St.  Kansas  1901,  sees. 
648,  the  drawee  of  a  bank  check  cannot  be  held  Mable  upon  a  cla 
contract   of  acceptance   external    to   the   bill    unless   the  language 
clearly   and    unequivocally   Imports   an   a^sollUe   promise   to   pay. 

See  thlf>  section,  which  Is  similar  to  the  Kansas  eecs.  647, 
The  NoKotiablo  Instran-ents  Law  is  uoi  referred  to  in  this  opinloi 
though  In  force  in  Kansas  clnce  J.ine  8,  1905,  probably  becaus* 
checks  were  dated  October  16.  1903.  First  Nat.  Bk.  of  Atchinsc 
Commercial  Svgs.  Bk.,  87   Pac.   746,  Kansas   flPO'O 

Sec.  5697.  Promise  to  accept;  when  equivalent  to  acceptan 
An  unconditional  promise  in  writing  to  accept  a  bill  before 
drawn  is  deemed  an  actual  acceptance  in  favor-of  every  person 
apon  the  faith  thereof  receives  the  bill  for  value.    (Id.,  §  135 

Sec.  5698.  Time  allowed  draw«ie  to  accept. — The  drawee  i 
lowed  twenty-four  hours  after  presentment  in  which  to  di 
whether  or  not  he  will  accept  the  bill,  but  the  acceptance  if  ( 
dates  as  of  the  day  of  presentation.    (Id.,  §  136.) 

Sec.  5699.  liability  of  drawee  retaining  or  destroying  b 
Where  a  drawee  to  whom  a  bill  is  delivered  for  acceptance  des: 
the  same  or  refuses  within  twenty-four  hours  after  such  deliva 
within  such  other  period  as  the  holder  may  allow  to  return 
bill  accepted  or  non-accepted  to  the  holder  he  will  be  deemc 
have  accepted  the  same.     (Id.,  §  137.) 

Decisions  of  other  States. — Mere  retention  of  a  bill  of  exd 
by  the  drawee  to  whom  it  has  been  delivered  for  acceptance  it 
equivalent  to  acceptance.  It  mnst  be  shown  in  addition  that  then 
either  destruction  or  refusal  tr  return  to  the  holder,  if  within  the  str 
or  some  circumstances,  contractual  or  tortious,  to  arouse  estoppel, 
reason  of  non-negotiability,  the  instrument  is  governed  only  b> 
common  law,  and  where  the  facts  are  in  dispute  It  is  a  question  fc 
Jury.  Westberg  v.  Chicago  Lumber  Co.  (1903),  11 7. Wis.  689,  94  !■ 
572,  confirming  the  antecedent  casea. 

Sec.  5700.  Acceptance  of  incomplete  bilL — A  bill  may  be 
cepted  before  it  has  been  signed  by  the  drawer,  or  while  ol 
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incomplete,  or  when  it  is  overdue,  or  after  it  has  been  dis- 
ed  by  a  previous  refusal  to  accept,  or  by  non-payment.    But 
a  bill  payable  after  sight  is  dishonored  by  non-acceptance 
he  drawee  subsequently  accepts  it  the  holder,  in  the  absence 
y  different  agreement,  is  entitled  to  have  the  bill  accepted  as 
!  date  of  the  first  presentment.     (Id.,  §  138.) 
.  5701.    Kinds  of  acceptances. — An  acceptance  is  either  gen- 
jr  qualified.     A  general  acceptance  assents  without  qualifi- 
1  to  the  order  of  the  drawer.     A  qualified  acceptance  in  ex- 
terms  varies  the  effect  of  the  bill  as  drawn.     (Id.,  §  139.) 
.  5702.    What  constitutes  a  general  acceptance. — ^An  accept- 
to  pay  at  a  particular  place  is  a  general  acceptance  unless  it 
ssly  states  that  the  bill  is  to  be  paid  there  only  and  not  else- 
'..     (Id.,  §  140.) 
.  5703.     Qualified  acceptance.— ^An  acceptance    is     qualified, 

is: 
IJonditional — that  is   to   say,  which  makes  payment  by  the 
tor  dependent  on  the  fulfillment  of  a  condition  therein  stated. 
Partial — that  is  to  say,  an  acceptance  to  pay  part  only  of  the 
Dt  for  which  the  bill  is  drawn, 
jocal — that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 


Qualified  as  to  time. 

rhe  acceptance  of  some  one  or  more  of  the  drawees  but  not 

(Id.,  §  141.) 
.  5704.  Rights  of  parties  as  to  qualified  acceptance. — The 
r  may  refuse  to  take  a  qualified  acceptance,  and  if  he  does 
btain  an  unqualified  acceptance  he  may  treat  the  bill  as  dis- 
ed  by  non-acceptance.  Where  a  qualified  acceptance  is  taken 
rawer  and  indorsers  are  discharged  from  liability  on  the  bill 
3  they  have  expres.sly  or  impliedly  authorized  the  holder  to 
a  qualified  acceptance  or  subsequently  assent  thereto.'  When 
rawer  or  an  indorser  receives  notice  of  a  qualified  acceptance 
]st  within  a  reasonable  time  express  his  dissent  to  the  holder 
will  be  deemed  to  have  assented  thereto.    (Id.,  §  142.) 

Presentment  for  Acceptance. 

.  5705.    When  presentment  for  acceptance  must  be  made. — 

ntment  for  acceptance  must  be  made — 

irVhere  the  bill  is  payable  after  sight  or  in  any  other  case  where 

atment  for  acceptance  is  necessary  in  order  to  fix  the  ma- 

of  the  instrument;  or 
inhere  the  bill  expressly  stipulates  that  it  shall  be  pre.sented 
:ceptance;  or 
iVhere  the  bill  is  drawn  payable  elsewhere  than  at  the  resi- 

or  place  of  business  of  the  drawee. 
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In  no  other  case  is  presentment  for  acceptance  necessary  ii 
der  to  render  any  party  to  the  bill  liable.     (Id.,  §  143.) 

Decisions  of  other  States. — See  Van  Busklrk  v.  State  Bk.,  etc., 
under  section   6688. 

See.  5706.  When  failure  to  present  releases  drawer  and  indo 
— Except  as  herein  otherwise  provided  the  holder  of  a  bill  ii 
is  required  by  the  next  preceding  section  to  be  presented  fo: 
ceptance  must  either  present  it  for  acceptance  or  negotiate  it  ^ 
in  a  reasonable  time.  If  he  fail  to  do  so  the  drawer  and  al 
dorsers  are  discharged.    (Id.,  §  144.) 

Sec.  5707.    Presentment;  how  made. — ^Presentment  for  accept 
must  be  made  by  or  on  behalf  of  the  holder  at  a  reasonable 
on  a  business  day  and  before  the  bill  is  overdue  to  the  draw( 
some  person  authorized  to  accept  or  refuse  acceptance  on  hi 
half;  and 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  whc 
not  partners  presentment  must  be  made  to  them  all  unless 
has  authority  to  accept  or  refuse  acceptance  for  all,  in  which 
presentment  may  be  made  to  him  only. 

2.  Where  the  drawee  is  dead  presentment  may  be  made  t 
personal  representative. 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  a 
solvent  or  has  made  an  assignment  for  the  benefit  of  creditors 
sentment  may  be  made  to  him  or  to  his  trustee  or  assignee. 

§  145.) 

Sec.  6708.  On  what  days  presentment  may  be  made. — ^A  bill 
be  presented  for  acceptance  on  any  day  on  which  negotiable  in 
ments  may  be  presented  for  payment  under  the  provisions  of 
tions  fifty-six  hundred  and  thirty-four  and  fifty-six  hundred 
forty-seven.  When  Saturday  is  not  otherwise  a  holiday  pre 
ment  for  acceptance  may  be  made  before  twelve  o'clock  noo 
that  day.     (Id.,  §  146.) 

Sec.  5709.  Presentment;  where  time  is  insufficient. — ^Wher( 
holder  of  a  bill  drawn  payable  elsewhere  than  at  the  place  of 
ness  or  the  residence  of  the  drawee  has  not  time  with  the  exerci 
reasonable  diligence  to  present  the  bill  for  acceptance  before 
senting  it  for  payment  on  the  day  that  it  falls  due  the  delay  ca 
by  presenting  the  bill  for  acceptance  before  presenting  it  for 
ment  is  excused  and  does  not  discharge  the  drawers  and  indoi 
(Id.,.§  14?;) 

Sec.  5710.  When  preeentment  is  ezcosed. — ^Presentment  fo! 
ceptance  is  excused  and  a  bill  may  be  treated  as  di^onorft 
non-acceptance  in  either  of  the  following  cases : 

1.  Where  the  drawee  is  dead  or  has  absconded  or  is  a  ficti; 
person  or  a  person  not  having  capacity  to  contract  by  bill. 

2.  Where  after  the  exercise  of  reasonable  diligence  present! 
cannot  be  made. 
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lere  although  presentment  has  been  irregular  acceptance 
I  refused  on  some  other  ground.     (Id.,  §  148.) 
i711.    When  dishonored  hj  non-acceptance. — ^A  bill  is  dig- 
by  non-acceptance — - 
len  it  is  duly  presented  for  acceptance  and  such  an  accept- 
s  prescribed  by  this  chapter  is  refused  or  cannot  be  obtained ; 

len  presentment  for  acceptance  is  excused  and  the  bill  is 
jpted.     (Id.,  §  149.) 

712.    Duty  of  holder  where  bill  not  accepted. — ^Where  a  bill 
presented  for  acceptance  and  is  not  accepted  within  the 
led  time  the  person  presenting  it  must  treat  the  bill  as  dis- 
hy non-acceptance  or  he  loses  the  right  of  recourse  against 
wer  and  indorsers.     (Id.,  §  150.) 

5713.  Rights  of  holder  where  bill  not  accepted^ — ^When  a 
dishonored  by  non-acceptance  an  immediate  right  of  re- 
igainst  the  drawers  and  indorsers  accrues  to  the  holder  and 
sntment  for  payment  is  necessary.     (Id.,  §  151.) 

Protest. 

i714.    In  what  cases  protest  necessary. — ^Where  a  foreign  bill 

ng  on  its  face  to  be  such  is  dishonored  by  non-acceptance  it 
!  duly  protested  for  non-acceptance,  and  where  such  a  bill 
das  not  previously  been  dishonored  by  non-acceptance  is 
red  by  non-payment  it  must  be  duly  protested  for  non- 
it.  If  it  is  not  so  protested  the  drawer  and  indorsers  are 
ged.  Where  a  bill  does  not  appear  on  its  face  to  be  a  for- 
1  protest  therepf  in  case  of  dishonor  is  unnecessary.     (Id., 

note  of  case  as  to  protest  of  foreign  1)111  of  exchange,  see  11 
■  Reg.   145. 
Gregory'8  Forma,  Nos.    S4,   35,   3f:. 
Amslnck  v.   Rogers,  cited  under  sscfion  568.8. 

5715.  Protest;  how  made. — The  protest  must  be  annexed  to 
or  must  contain  a  copy  thereof,  and  must  be  under  the  hand 
il  of  the  notary  making  it  and  must  specify — 

e  time  and  place  of  presentment. 

e  fact  that  presentment  was  made  and  the  manner  thereof. 

e  cause  or  reason  for  protesting  the  bill. 

le  demand  made  and  the  answer  given,  if  any,  or  the  fact 

;  drawee  or  acceptor  could  not  be  found.     (Id.,  §  153.) 

5716.  Protest;  by  whom  made. — Protest  may  be  made  by — 
notary  public;  or 

^  any  respectable  resident  of  the  place  where  the  bill  is 
red  in  the  presence  of  two  or  more  credible  witnesses.    (Id., 
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Sec.  5717.  Protest;  when  to  be  made. — When  a  bill  is  proti 
such  protest  must  be  made  on  the  day  of  its  dishonor  unless  ( 
is  excused  as  herein  provided.  When  a  bill  has  been  duly  e 
the  protest  may  be  subsequently  extended  as  of  the  date  ol 
noting.     (Id.,  §  155.) 

Sec.  5718.  Protest;  where  made. — ^A  bill  must  be  proteste 
the  place  where  it  is  dishonored,  except  that  when  a  bill  di 
payable  at  the  place  of  business  or  residence  of  some  person  < 
than  the  drawee  has  been  dishonored  by  non-acceptance  it 
be  protested  for  non-payment  at  the  place  where  it  is  exprc 
to  be  payable,  and  no  further  presentment  for  payment  to  oi 
mand  on  the  drawee  is  necessai^r.     (Id.,  §  156.) 

Sec.  5719.  Protest  both  for  non-acceptance  and  non-payme 
A  bill  which  has  been  protested  for  non-acceptance  may  be  si 
quently  protested  for  non-payment.     (Id.,  §  157.) 

Sec.  5720.  Protest  before  maturity  where  acceptor  insolve 
Where  the  acceptor  has  been  adjudged  a  bankrupt  or  an  insol 
or  has  made  an  assignment  for  the  benefit  of  creditors  befon 
bill  matures  the  holder  may  cause  tbe  bill  to  be  protested  for 
ter  security  against  the  drawer  and  indorsers.    (Id.,  §  158.) 

Sec.  5721.  When  protest  dispensed  with. — ^Protest  is  dispe 
with  by-  any  circumstances  which  would  dispense  with  notice  of 
honor.  Delay  in  noting  or  protesting  is  excused  when  dels 
caused  by  circumstances  beyond  the  control  of  the  holder  and 
imputable  to  his  default,  misconduct,  or  negligence.  When 
cause  of  delay  ceases  to  operate  the  bill  must  be  noted  or  prote 
with  reasonable  diligence.     (Id.,  §  159.) 

Sec.  5722.    Protest  where  bill  is  lost,  etc.— Where  a  bill  is  loi 
destroyed  or  is  wrongly  detained  from  the  person  entitled  to 
it  protest  may  be  made  on  a  copy  or  writtfen  particulars  the 
(Id.,  §  160.) 

Acceptance  for  Honor. 

Sec.  5723.  When  bill  may  be  accepted  for  honor. — ^Where  a 
of  exchange  has  been  protested  for  dishonor  by  non-acceptanc 
protested  for  better  security  and  is  not  overdue  any  person 
being  a  party  already  liable  thereon  may,  with  the  consent  ol 
holder,  intervene  and  accept  the  bill  supra  protest  for  the  hone 
any  party  liable  thereon  or  for  the  honor  of  the  person  for  w 
account  the  bill  is  drawn.  The  aecepitance  for  honor  may  b< 
part  only  of  the  sum  for  which  the  bill  is  drawn,  and  where  1 
has  been  an  acceptance  for  honor  for  one  party  there  may 
further  acceptance  by  a  different  person  for  the  honor  of  an( 
party.     (Id.,  §  161.) 

Sec.  6724.  Acceptance  for  honor;  how  made. — ^An  acceptana 
honor  supra  protest  must  be  in  writing  and  indicate  that  it  i 
(2502) 
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ce  for  honor  and  must  be  signed  by  the  acceptor  for  honor. 
.62.) 

125.  When  deemed  to  be  an  acceptance  for  honor  of  the» 
-Where  an  acceptance  for  honor  does  not  expressly  state 
»e  honor  it  is  made  it  is  deemed  to  be  an  acceptance  for 
r  of  the  drawer.     (Id.,  §  163.) 

'26.  Liability  of  acceptor  for  honor. — The  acceptor  for  hon- 
ile  to  the  holder  and  to  all  parties  to  the  bill  subsequent  to 
Y  for  whose  honor  he  has  accepted.  (Id.,  §  164.) 
J27.  Agreement  of  acceptor  for  honor. — The  acceptor  for 
■  such  acceptance  engages  that  he  will  on  due  presentment 
bill  according  to  the  terms  of  his  acceptance :  provided,  it 
have  been  paid  by  the  drawee :  and  provided  also,  that  it 
re  been  duly  presented  for  payment  and  protested  for  non- 
and  notice  of  dishonor  given  to  him.  (Id.,  §  165.) 
^28.  Maturity  of  bill  payable  after  rngbt;  accepted  for  hon- 
ere  a  bill  payable  after  sight  is  accepted  for  honor  its  ma- 
calculated  from  the  date  of  the  noting  for  non-acceptance 
from  the  date  of  the  acceptance  for  honor.  (Id.,  §  166.) 
J29.  Protest  of  bill  accepted  for  honor,  etc. — Where  a  dis- 
bill  has  been  accepted  for  honor  supra  protest  or  contains 
Qce  in  case  of  need  it  must  be  protested  for  non-payment 
t  is  presented  for  payment  to  the  acceptor  for  honor  or 
n  case  of  need.     (Id.,  §  167.) 

730.  Presentment  for  payment  to  acceptor  for  honor ;  how 
Presentment  for  payment  to  the  acceptor  for  honor  must  be 

follows : 

t  is  to  be  presented  in  the  place  where  the  protest  for  non- 

t  was  made  it  must  be  presented  not  later  than  the  day 

g  its  maturity. 

it  is  to  be  presented  in  some  other  place  than  the  place 

:  was  protested  then  it  must  be  forwarded  within  the  time 

1  in  .section  fifty-six  hundred  and  sixty-six.      (Id.,  §  168.) 

731.  When  delay  in  making  presentment  is  excused. — The 
ns  of  section  fifty-six  hundred  and  forty -three  apply  where 
delay  in  making  presentment  to  the  acceptor  for  honor  or 
in  case  of  need.     (Id.,  §  169.) 

)732.  Dishonor  of  bill  by  acceptor  for  honor. — iWhen  the 
ishonored  by  the  acceptor  for  honor  it  must  be  protested  for 
ment  by  him.     (Id.,  §  170.) 

Payment  for  Honor. 

5733.    Who  may  make  payment  for  honor. — ^Wheie  a  bill 

1  protested  for  non-payment  any  person  may  intervene  and 
lupra  protest  for  the  honor  of  any  person  liable  thereon  or 
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for  the  honor  of  the  person  for  whose  account  it  was  drawn. 

§  171.) 

Seo.  5734.    Payment  for  honor;  how  made. — The  payment 
honor  supra  protest  in  order  to  operate  as  such  and  not  as  a 
voluntary  payment  must  be  attested  by  a  notarial  act  of  h 
which  may  be  appended  to  the  protest  or  form  an  extension 
(Id.,  §  172.) 

Sec.  5735.  Declaration  before  payment  for  honor. — ^The  not 
act  of  honor  must  be  founded  on  a  declaration  made  by  the  j 
for  honor  or  by  his  agent  in  that  behalf  declaring  his  intentii 
pay  the  bill  for  honor  and  for  whose  honor  he  pays.    (Id.,  §  17 

Seo.  5736.  Preference  of  parties  offering  to  pay  for  hoi 
Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  o 
ferent  parties  the  person  whose  payment  will  discharge  most 
ties  to  the  bill  is  to  be  given  the  preference.    (Id.,  §  174.) 

Seo.  6737.  Effect  on  subsequent  parties  where  bill  is  paid  foi 
or. — Where  a  bill  has  been  paid  for  honor  all  parties  subseqne 
the  party  for  whose  honor  it  is  paid  are  discharged,  but  the  ] 
for  honor  is  subrogated  for  and  succeeds  to  both  the  rightf 
duties  of  the  holder  as  regards  the  party  for  whose  honor  he 
and  all  parties  liable  to  the  latter.    (Id.,  §  175.) 

See.  5738.  Where  holder  refuses  to  receive  payment  rapra 
test. — ^Where  the  holder  of  a  bill  refuses  to  receive  payment  i 
protest  he  loses  his  right  of  recourse  against  any  party  who  i 
have  been  discharged  by  such  payment.     (Id.,  §  176.) 

Sec.  5739.  Rights  of  payer  for  honor. — ^The  payer  for  hon 
paying  to  the  holder  the  amoimt  of  the  bill  and  the  notarii 
penses  incidental  to  its  dishonor  is  entitled  to  receive  both  th 
itself  and  the  protest.     (Id.,  §  177.) 

Bills  in  Sets. 

Sec.  6740.   BiUs  in  sets  constitute  one  bilL — ^Where  a  bill  is  <\ 
in  a  set,  each  part  of  the  set  being  numbered  and  containing  a 
ence  to  the  other  parts,  the  whole  of  the  parts  constitute  on< 
(Id..  §  178.) 

Sec.  5741.  Rights  of  holders  where  different  parts  are  negot 
— Where  two  or  more  parts  of  a  set  are  negotiated  to  different 
ers  in  due  course  the  holder  whose  title  first  accrues  is  as  be1 
such  holders  the  true  owner  of  the  bill.  But  nothing  in  this  s< 
affects  the  rights  of  a  person  who  in  due  course  accepts  or 
the  part  first  presented  to  him.     (Id.,  §  179.) 

Sec.  5742.    Liability  of  holder  who  indorses  two  or  more  pa 

a  set  to  different  persons. — Where  the  holder  of  a  set  indorse 

or  more  parts  to  different  persons  he  is  liable  on  every  such 

and  every  indorser  subsequent  to  him  is  liable  on  the  part  h 
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E  indorsed   as  if  such   parts   were  separate   bills.     (Id.,   § 

5743.  Acceptance  of  bills  drawn  in  sets. — The  acceptance 
B  written  on  any  part,  and  it  must  be  written  on  one  part 
If  the  drawee  accepts  more  than  one  part  and  such  accepted 
ire  negotiated  to  different  holders  in  due  course  he  is  liable 
ry  such  part  as  if  it  were  a  separate  bill.     (Id.,  §  181.) 

5744.  Payment  by  acceptor  of  bills  drawn  in  sets. — ^When 
;eptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the 
;aring  his  acceptance  to  be  delivered  up  to  him  and  that  part 
arity  is  outstanding  in  tlie  hands  of  a  holder  in  due  course  he 
e  to  the  holder  thereon.     (Id.,  §  182.) 

5745.  Effect  of  discharging  one  of  a  set. — ^Except  as  herein 
ise  provided,  where  any  one  part  of  a  bill  drawn  in  a  set  is 
rged  by  payment  or  otherwise  the  whole  bill  is  discharged. 

183.) 


PROMISSORY  NOTES  AND  CHECKS. 

5746.  Promissory  note  defined. — A  negotiable  promissory 
■ithin  the  meaning  of  this  chapter  is  an  unconditional  prom- 
ivriting  made  by  one  person  to  another,  signed  by  the  maker, 
ng  to  pay  on  demand  or  at  a  fixed  or  determinable  future 

sum  certain  in  money  to  order  or  to  bearer.  Where  a  note 
vn  to  the  maker's  own  order  it  is  not  complete  till  indorsed 
1.     (Id.,  §  184.) 

rginia  decisions. — This  section  is  but  declaratory  of  a  principle 
ersal  application.     Hoffman  v.  Bank,  99  Va.  480,  39  S.  E.  134. 
«ision.<<   of   other   States. — A    promissory    note,    stating,    "Having 

luse  of  a  money  loss  to  my  friend ,  I  have  given  her  $3,000. 

this  amount  in  trust  for  her  one  year  after  date,  or  thereafter,  on 

1,  I  promise  to  pay  to  the  order  of her  heirs  or  assigns, 

housand  dollars  with  interest,'    as  )t  did  not  conclusively  appear 
face  of  the  instrument  that  there  was  no  consideration,  imports 
deration  sufficient  to  authorize  recovery    in  the  absonce  of  p.ny 
e  to  rebut  it,  followlrg  Carnwright  v.  (Irav,  127  N.  Y.  92;  Hickok 
Ling,  86  N.  Y.  Supp.   1059    (1904). 
e  Colborn  v.  Arbecani,  cited  under  section   5578. 
ider  this  section,  providing  that  "where  a  note  U  drawn  to  the 
3  own  order,  it  is  not  complete  until  indorsed  by  him."  a  com- 
)n  such  a  note,  failing  to  aUeiro  the  makor's  indorsement,  is  fatal- 
ctive.      Pimon  v.  Mintz,   lOJ    N.   Y.  Supp.  86    (1906). 
ider  this  section  a   note  dated,  slpneil  by  one  person   promising 
and  severally  to  pay  to  D.  L.  or  order  a  sum  stated  in  sixty  days, 
.ble  and  payable  at  M.  Bank  with  interest  at  6  per  cent,  per  annum, 
■goiiable  promisEory   note. 

ider  section  5619,  one  holding  a  neaiotlable  promissory  note  In 
urse  for  a  valuable  cuiisidoraiion  without  notice  of  any  defect 
recover  thereon  when  such  note  was  given  for  a  gp.mbllrg  debt, 
ntncky  Statute  of  1903,  stc    }9^b,  declaring  all  gambling  deots 

kOiU.' 

It  see  Wirt  v.  Stubblefiold,  17  App.  Oas.  r>.  0.  283,  contra,  under 
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the  Negotiable  Instruments  Law.     Seo  also  Bayley  v.  Taber,  5  Mass 
(1809);  Alexander  v.  Hazelrigg.  97  8.  W.  353,  Kentucky  (1906). 

Sec.  5747.  Check  defined. — A  check  is  a  bill  of  exchange  d 
on  a  bank  payable  on  demand.  Except  as  herein  otherwise  pr 
ed,  the  provisions  of  this  chapter  applicable  to  a  bill  of  exch 
payable  on  demand  apply  to  a  check.    (Id.,  §  185.) 

Virginia  decisions. — See  BaltlinAre  &  Ohio  R.  R.  Co.  t.  First 
Bk.,  cited  under  section  56S!f. 

For  note  of  case  as  tc  what  law  governs  as  to  endorsement  oi 
elgn  bill  of  exchange,  see  11  Va.  I^aw  Reg.   145. 

The  acceptance  ot  a  check  must  be  in  writing,  and  signed  b; 
bank,  in  order  to  afford  a  cause  ot  action  against  it.  B.  &  O.  R.  ( 
Bank,  102  Va.  753,  10  Va.  Law  Reg.  190,  193,  and  note,  47  S.  E. 

Decisions  of  other  States. — See  Gordon  t.  Leivlne,  cited  undei 
tlon  5764. 

Under  this  section  and  secilors  56:53  and  .=!754,  whpre  a  checi 
Indorsed  to  a  bank  and  was  forwarded  to  vnricns  banks  for  coUe 
in  accordance  with  the  regular  ctistom  ot  business,  sufficient  dill 
was  held  to  have  been  exercised  to  charge  thr  Indorser.  althougl 
raand  might  have  been  more  promptly  made  if  otber  and  extraord 
means  had  been  resorted  to.  Plover  Svgs.  Bk.  v.  Moodle,  110  N.  V 
Iowa  (1906). 

See  Amslnck  v.  Rogers,  cited  under  section  56^8. 

A  post-dated  check  is  a  uceoliable  instrument,  and  i?  subject  t 
laws  relating  to  negotiable  instruments  (this  section  and  section  5 
Where  post-dated  checks  were  dpposited  iii  a  bank,  which  took  th( 
good  faith,  paying  full  value  with  no  notice  of  any  equities  betwee 
drawer  and  the  one  to  whose  credit  thi>y  wore  depcfited,  such  eq 
were  no  defense  in  an  action  by  the  bank  against  the  drawer.  T1 
dorsee  of  a  check  after  maturity,  ^vlth  notice  of  defenses,  is  pro( 
where  he  received  it  from  a  party  who  received  it  before  maturit; 
without  knowledge  of  any  defect.  Symonds  v.  Riley,  74  N.  E. 
Massachusetts    (1906). 

See  Schleelnger  v.  Kurzrok,  cited  under  section  6592. 

See  Van  Buskirk  v.  State  Bk.,  etc.,  •  ited  under  section  5688 

Checks  drawn  on  plaintiff's  bank  wero  paid  by  allowance  of 
at  Clearlng-House.     Upon  discovery  that  the  dr:iwer  had  no  depos 
demand  was  made  on  the  Indorser  of  rho  checks  until  action  was  br 
against  him  six  days  later.     Held,  under  this  section  and  sect'on 
plaintiff  could  not  recover  of  the  indorspr.     State  '3k   v.  Welae,  91 
Supp.   276    (1904). 

Sec.  5748.  Within  what  time  a  check  most  be  presente< 
check  must  be  presented  for  payment  within  a  reasonable  time 
its  issue,  or  the  drawer  will  be  discharged  from  liability  th 
to  the  extent  of  the  loss  caused  by  the  delay.  The  death  of  the  ( 
er,  however,  shall  not  operate  as  a  revocation  of  the  authority  ( 
bank  upon  which  it  is  drawn  to  pay  the  check  if  it  be  present* 
payment  within  two  weeks  from  the  date  of  the  death  of  the  dr 
Such  bank  shall  retain  for  a  period  of  two  weeks  after  know 
of  the  death  of  the  depositor  any  money  standing  upon  its  bo 
books  to  the  credit  of  such  depositor,  and  after  paying  thereou 
cheeks  which  may  be  presented  within  said  period  of  two  i 
shall,  upon  demand,  pay  the  residue  to  the  persons  entitled  tl 
in  the  manner  prescribed  by  law.  (Id.,  §  186 ;  1906,  p.  212 ;  19 
395;  1910,  p.  563.) 

Ilovlsors'  Note. — The  first  sentence  of  th^s  section  Is  S'>Ption  1 
lhr>  act  as  fo'ind  in  .4.c(s  1897-98,  pp.  8<>6-91S.  The  residue  of  tli 
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luken  from  Acts   llifW,  p.  395,  ami'iidiiiK  Acts   1000,  p.  212.      In 
the  teiin   "bank  or  I'fiiikcr"   is  u^c<l  in  8^vei'»l  places.     In   U»e 

the  ivorrts  "or  banker"  arc  oiiiittcd  in  each  instance,  because  sec- 
.■>2  defines  the  ineMriii:^  of  '■banU,"  wliich  Incladps  "banker."     Tlio 

section  of  the  act  is  also  omitted  as  unnecessary,  because  the 
ption  plainly  applies  only  to  cliecks.  The  act  required  the  bank 
n  the  money  for  a  ]>eriod  of  two  weeks  after  NOTICE  ot  the  death 

dci>ositor.     In     the     revised    section     NOTICE     Is     changed     to 
LEDGE, 
visions  of  other  States. — See  Gordon  v.  Levine,  cited  under  sec- 

54. 

Iiere  a  cashier's  check  was  issued  May  18,  1904,  and  Indorsed  May 

'6,  the  time  was  not  unreasonable,  under  this  section. 

1   antecedent   dp'ot   constiluies   viUie   under  section    55-^7.     Where 

e  of  one  who  negotiated  an  instrument  was  defective,  the  burden 

le  holder  to  shew  ibat  be,  or  tho  one  under  whom  he  claims,  ac 

title  as  a  holder  in  (iue  cr  nrse,  iiiid.  r  feution  "iSJl.     Singer  Mfg. 

Summers,   55   S.   E.   522,  North  Carolina   (1906). 

B  Symonds  v.  Riley,  cited  under  section  5747. 

a  Aebi  v.   Bk    of  Evansville.  cited  under  section  5fi43. 

5749.  Certification  of  check;  effect  of. — ^Where  a  check  is 
:d  by  the  bank  ou  which  it  is  drawn  the  certificate  is  equiv- 

0  an  acceptance,  and  the  cheek  shall  be  charged  to  the  draw- 
count.     (1897-8,  p.  896,  §  187.) 

ivlsors'  Note. — The  words  "and  the  check  shall  be  charged  to  the 

's  account''   are  taken  from  Aits    liHO,  p.  5A3. 

Led   but  not  construed,   White  v.   Btnnfty.   IJO  Va.   864,   68   S    E. 

visions  of  other  States. — Where  a  bank,  at  the  request  of  a  bona 

Ider  for  value,  certifies  a  check  drawn  to  order,  and  there  are  no 

i  between  the  maker  and  the  bank,  the  holder  can  recover  of  the 

hough   the  mnker  has  not  indiirf-e'1   the  cheek  to  him.      .Metier  v. 

Nat.  Bk.,  86  N.  Y.  Supp.  701   (1904).      (Affirmed,  88  N.  Y.  Supp. 

y   13,    ir04.) 

e  Schlesinger  v.  Kurzrok.  cited  under  section  5592. 

ider   this   section    and    section    .'liSO.    when   a   creditor   re  :eived   r 

rom  bis  debtor  and  proctired  its  certification  by  the  bank  on  which 

dr:iwn,  it  was  held  to  be  a  payment  to  the  amount  of  the  iheck. 

is  Paper  Co.  v.  Tonowanda  B.  &  P.  Co.,  94  N.  Y.  Supp.  946  (1905). 

1  indorser  of  negotiable  paper  does  not  warrant  to  the  drawee  the 
iness  of  the  maker's  signature,  but  such  warranty  only  extends  lo 
tent  holders  in  due  course  ot  trade. 

e  drawee  of  a  check,  by  accfptirg  it.  n.akes  himself  a 
Farmers'    &    Jlorchants'    Bk.    v     Ck.   of    Rutherford, 
mnessee    fi905). 
B  Meuer  v.  Phenix  Nat.  Bk.,  cited  under  js^ctior  5611. 

5750.  Effect  where  holder  of  check  procures  it  to  be  certified. 

re  the  holder  of  a  check  procures  it  to  be  accepted  or  certified 

jwer  and  all  indorsers  are  discharged  from  liability  thereon. 

5,  p.  896,  §  188.) 

icisions  of  other  States. — See  Meuer  v.  Phenix  Nat.  Bk.,  cited  un- 
tion   5749. 

e  lertilicntion,  at  the  drawer's  request,  of  a  checic  on  funds  in 
ind  the  transfer  by  the  bank  at  the  time  of  the  am'»unt  of  such 
to  the  payee's  account,  with  the  apparent  knowledge  of  either 
i.wer  or  payee,  will  not,  in  the  event  ot  non-payment  of  the  check 
>re=ented  with  due  diligence  (tho  bank  having  failed)  discharge 
iwer  from  liabilitv  to  the  payee,  uiulei  Hie  Negotiable  Instruments 
Cullinan  v.  Un.  Surety  &  Guar.  Co.,  79  App.  Div.  N.  Y.  409  (1903). 
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See  St  Refris  I'arev  '"^o  v.  Tonawanda.  etc.,  citod  under  sectic 
6749. 

See   Mener  v.   Phenix  .\at    P>k.,  cited  undor  seclion  5711. 

Sec.  5751.  When  check  operates  as  an  assignment. — A  check  ( 
itself  does  not  operate  as  an  assignment  of  any  part  of  the  funds  1 
the  credit  of  the  drawer  with  the  bank,  and  the  bank  is  not  liable  1 
the  holder  unless  and  until  it  accepts  or  certifies  the  check.  (Id 
§  189.) 

Virginia  decisions. — See  Baltimore  &  Ohio  R.  R.  Co.  v.  First  Na 
Ok.,   citerl   under  section  5689. 

Inder  the  direct  provisions  of  this  section  a  check  does  not  open 
as  an  assignment  of  the  fund  on  deposit,  and  the  bank  is  not  liable 
the  holder  unless  and  until  it  accepts   cr  ct-rtlOos  the  che-^k.      B.  &  0.  1 
Co.  V.  Ba.nk,  102  Va.  753,  10  Va.  Law  Reg.  190,  and  note,  47  S.  E.  S3 

For  note  of  case  upon  stoppane  nf  payment  and  disregard  by  baa 
see  11   V,i.   Law  Reg.   427. 

Cited  but  not  construed.  While  v  Bonney  110  Va.  864,  68  S.  1 
273. 

I>ecision.s  of  other  States. — See  Meuer  v.  Phenix  Nat.  Bk.,  citt 
under  section   5749. 

The  holder  of  a  check  has  no  ctntract  with  the  b.ank  on  which  it 
drawn,  and  no  legal  right  to  exact  its  payment  until  the  bank  accepts  i 
certifies  the  check.     Nat.  Ek.  of  N.  J.  v.  Beirall.  58  Ati.  Rep.  l89  (1904 

I'nder  this  section,  as  between  the  holder  of  a  check  for  value  i 
due  course  and  one  assening  p  iunior  lien  on  the  drawer's  bank  dnposi 
the  check  was  not  an  appropriation  of  *he  deposit  reversing  the  law  : 
Kentucky  prior  to  the  Negotiable  Instruments  Law.  Bosvvell  v.  Citizen 
Svgs.   Bk  .   <t6   S.   W.   797,   Kentucky    (]90f:). 

See  Schlesinger  v.  Kurzrok.  cited  under  section  .'^592. 

See  Van  Buskirk  v.  State  Pk.    etc.,  cited  under  section  5688. 

See  Meuer  v.  Phenix  Nat.  Bk..  cited  under  section  5611. 

See  State  Bk.    v.  Weiss,  cilod   under  section   5747. 

GENERAL  PROVISIONS. 

Sec.  5752.  Definitions  and  meaning  of  terms. — In  this  chapter,  ui 
less  the  context  otherwise  requires — 

"Acceptance"  means  an  acceptance  completed  by  delivery  or  not 
fication. 

"Action"  includes  counter-claim  and  set-off. 

"Bank"  includes  any  person  or  association  of  persons  carryii 
on  the  business  of  banking,  whether  incorporated  or  not. 

"Bearer"  means  the  person  in  possession  of  a  bill  or  note  whic 
is  payable  to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means  negotiab 
promissory  note. 

"Delivery"  means  transfer  of  possession,  actual  or  constrnctiv 
from  one  person  to  another. 

"Holder"  mean.s  the  payee  or  indorsee  of  a  bill  or  note  who  is ; 
possession  of  it  or  the  bearer  thereof. 

"Indorsement"  means  an  indorsement  completed  by  delivery. 

"Instrument"  means  negotiable  instrument. 

"Issue"  means  the  first  delivery  of  the  instrument  complete  : 
form  to  a  person  who  takes  it  as  a  holder. 
(2508) 
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sou"  includes  a  body  of  persons,  whether  incorporated  or 


ue"  means  valuable  consideration, 
itten"  includes  printed,  and  "writing' 


inclades  print.  (Id., 


visions  of  other  States. — The  plaintiff  indorsed  a  negotiable  pro- 
note  to  a  bank,  for  collection,  before  iDaturity.  It  was  protest- 
retuinpfl  to  the  plaintifC,  and  was  produced  at  the  trial  with  tie 
nent  cancelled.  Held,  ihc  plaintift  became  an  indorsee  in  pjs- 
upon  the  return  of  the  protet^tt'd  instrument  and  invested  with 
ts  of  all  holders  of  commercial  paijer.  Such  an  Indorsev  Ir.  pos 
may  cancel  the  indorsement  it  liad  made,  fee  section  5610. 
issession  of  the  note  was  -suft'cient  to  mnintaln  Suit.  See  suction 
N.  H.  Mfg.  Co.  V.  N.  H.,  P.  &  B.  Co.  (1903),  76  Conn.  126,  56 
1. 

dorsement"  means  an  indorsemont  completed  by  deliveiy.  S'}e, 
:tion  5622.  An  allpgation  thai  the  payee  "indorsed  and  trans- 
is  enouKh.  confirming  untoccdent  cases.  .\n  allegation  that  payee 
I  tho  note  to  the  plainliif  ivould  have  be^n  enough.  Louisville 
n.  Co.  V.  Int.  Tr.  Co,    (Colo.  App    1908).  71   lac    S9S. 

5753.  Person  primarily  liable  on  instrument. — The  person 

rily"  liable  on  an  instrument  is  the  person  who  by  the  terms 
nstrument  is  absolutelj^  required  to  pay  the  same.  All  other 
are  "secondarily"  liable.     (Id.,  §  192.) 

cislon.s  of  other  States. — See  Cellers  v.  M^chem,  cited  under  sec- 
31. 

der  this  section  and  sections  5681  and  6682,  a  plea  that  the  de- 
,  one  of  the  makers  of  a  negotiable  note,  signed  it  as  surety  only, 
act  was  known  to  the  nayee  (but  without  saying  also  that  It  was 
to  the  other  makers),  and  had  been  discharged  by  an  extension 
by  the  payee  to  tiie  piincipal  debtor  made  without  the  knowl- 
the  defendant- — is  fatally  defoctive.  VanJerford  v.  Farmers'  &. 
Nat.  Bk.  of  Westminster,  ')6  Atl.  46  Waryland  (1907). 
?  Rouse   V.   Wooten.   cited   -.mder  section   5651. 

5754.  Reasonable  time;  what  constitutes. — In  determining 
}  a  "reasonable  time"  or  an  "unreasonable  time"  regard  is 
lad  to  the  nature  of  the  instrument,  the  usage  of  trade  or 
is  (if  any)  with  respect  to  such  instruments,  and  the  facts  of 
•ticular  case.     (Id.,  §  193.) 

-ginia  decisions. — What  is  a  reasonable  time  for  any  purpose  de- 

ilways   iipon   the  facts   of   the  particular  case,  and   this  familiar 

Lion   is  directly  recognised   by  this  section,     t'nder  the  facts  of 

le,  the  negotiable  note  was  not  negotiated  an  unreasonable  time 

3  issue.      (See  section  5C15  )      Colona  v.  Parksley  Nat.  Bank    120 

:.   92   S.   E.    979. 

cisions  of  other  States. — See  not©  to  section  5633. 

der  this  section  and  fctions   5V47   and   5748.  in  an  action   on  a 

)y   the   payse  against   the  drawer,   the  check  being   drawn   on   a 

bank  and  delivered  in  lioston  on  Saturday,  and  on  the  following 

passed  to  another  pei-Fon  by  the  payee,  bein?  indorsed  the  next 
lesday,  to  one  who  deposited  it  on  the  following  Thursday  In  a 
■)r  collection,  which  banK  through  its  mefsenger  presented  it  to 
wee  the  next  day.  Friday,  on  which  day  the  drawee  had  tailed,  it 
Id  that  the  check  was  not  prosrn'ed  for  payment  within  a  roa- 

time.     Gordon  v.  lievine,  ^0  N.  R    505..  Massachusetts  (1907). 
s  Plover  Svgs.  Bk.  v.  Moodie,  cited  undfr  section  5747. 
here  a  demand  note  was  indorsed  without  consideration,  for  the 
lodation  of  the  maker,  and  it«  payment  was  secured  by  the  (le- 
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postt  of  certain  securities,  ard  two  years  after  the  makins;  of  thr 
the  plaintiff  complained  to  the  indorser  of  its  non-payment,  and 
ward  wrote  twice  a  year  that  the  maker  was  In  default  In  paym< 
interest,  but  no  steps  were  taken  to  charge  the  indorper,  by  pre-.en 
of  the  note  tor  payment  '.mtll  more  than  three  years  had  elapset 
presentment  was  not  within  a  reasonable  time,  under  tuis  sectioi 
section  5633. 

This  case  abrogates  the  distinction  heretofore  made  in  New 
between  notes  or  bills  paj'able  on  demand  and  beaiing  Ir-terest  and 
payable  on  demand  merely.  See  Menitt  v.  Todd,  23  N.  Y.  28 
Parker  t.  Stroud,  98  N.  Y.  379.  Commercial  Nat.  Bk.  v.  Zimme; 
77  N.  E.  1020,  186  N.  Y.  210  (Ct.  App.  N.  Y.,  1906). 

Sec.  5766.  Time,  how  computed;  when  last  day  falls  on  hoi 
— ^Where  the  day  or  the  last  day  for  doing  any  act  herein  req 
or  permitted  to  be  done  falls  on  Sunday  or  on  a  holiday  the  act 
be  done  on  the  next  succeeding  secular  or  business  day.  (1 
194.) 

Sec.  5756.    Applkation  of  chapter. — The  provisions  of  this  < 
ter  do  not  apply  to  negotiable  instruments  made  and  delivered 
to  March  third,  eighteen  hundred  and  ninety-eight.     (Id.,  § 

See  Mayers  v.  McRlmmon,  cited  undor  section  5611, 
Sec.  6767.    Bnle  of  law  merchant;  when  governs. — In  any 
not  provided  for  in  this  chapter  the  rules  of  the  law  merchant 
govern.     (Id.,  §  196.) 

See  Guerrant  v.  Ouerrani,  7  Va.  Law  Reg.  6's9. 

Decisions  of  other  States. — See  Mass.  Nat.  Bk.  v.  Snow,  cited 
section  5.'570. 

See  Am.  Bk.  v.  McComb,  cited  under  sc-ction  6614. 


CHAPTER  234. 


rnbllc  Holidays;  Contracts  In  Writing;  Actions  Thereon,  and  Assigiu 

6758.  Public  holidays;  days  deslg-       5764.  How  contract  to  be  cre( 

how.  In  case  of  a  sun 

6765.  When   part   performan 
an  obligation,  etc.,  to 
gulsh  It. 

5766.  Right  of  contribution  n 
fected. 

6767.  Assignment  of  life  insu 
policies. 

5768.  Assignees,  etc.,  may  s 
their  own  names;  whs 
counts  allowed. 

5769.  How  assignee  may  sn 
slgnor. 

6770.  Jurisdiction  in  equity, 


5759. 


5760. 


Public  holidays;  days  desig- 
nated. 

On  what  writings  action  of 
debt  may  be  maintained;  in 
assumpsit  thereon  rule  as  to 
proof  of  consideration. 

Upon  what  note  or  bill  or 
other  negotiable  instrument, 
and  when  efctlon  of  debt  or 
assumpsit  may  be  brought, 
and  against  whom. 
6761.  A  writing,  payable  to  a  per- 
son who  la  dead,  valid. 
5762.  Of  writings  binding  persons 
Jointly. 

Compromise  by  creditor  with 
a  co-obligor,  etc. 


6763. 


Sec.  6758.  Public  holidays;  days  designated. — In  each  yea 
first  day  of  January,  the  nineteenth  day  of  January  (known  as 
(2610) 
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ti  day),  the  twenty-second  day  of  February,  the  thirtieth 
May  (Confederate  Memorial  day),  the  third  day  of  Jiine 
son  Davis  day),  the  fourth  day  of  July,  the  first  Monday  in 
ber  (known  as  Labor  day),  the  Tuesday  after  the  first  Mon- 
November  (Election  day),  and  the  twenty-fifth  day  of  De- 
',  or  whenever  any  of  said  days  shall  fall  on  Sunday,  the 
y  next  following  such  day — -and  any  day  appointed  or  recom- 
1  by  the  Governor  of  this  State  or  the  President  of  the  United 
as  a  day  of  thanksgiving,  fasting  or  religious  observance, 
e  a  legal  holiday,  and  every  Saturday  after  twelve  o'clock 
ihall  be  a  half  holiday.  (Code  1887,  §  2844;  1889-90,  p.  117; 
p.  256:  1895-6,  p.  412;  1899-00,  p.  137;  1901-2,  p.  581:  1902- 
18;  1904,  p.  251.) 

visors'  Note. — The  i-evisor--  jiddctl  Jtme  3  (Jeffepson  Davis  n«y). 
118,  i>.  121,  omits  this,  but  inakps  some  iidlltions  to  the  section. 
e  reference  at  the  end  of  this  section  to  Acts  1899-00  should  be 
I   1374,  not  137 

5759.  On  what  writings  action  of  debt  maj  be  maintained; 
mpsit  thereon  rule  as  to  proof  of  consideration. — An  action  of 
ay  be  maintained  upon  any  note  or  writing  by  which  there  is 
aise,  undertaking,  or  obligation  to  pay  money,  if  the  same 
led  by  the  party  who  is  to  be  charged  thereby,  or  his  agent. 
tion  may  also  be  maintained  on  any  such  note  or  writing  for 
ist  due  instalment  of  a  debt  payable  in  instalments,  although 
nstalments  thereof  be  not  due.  And  in  any  action  of  assump- 
anj'  such  note  or  writing,  the  n;le  as  to  averment  and  proof 
sideration  shall  be  the  same  as  in  an  action  of  debt  thereon. 
1887,  §  2852.) 

jvisors'  Note. — The  second  sentence  of  the  text  Is  new,  and 
s  the  rule  announced  in  Peyton  v.  Harman,  22  Orat.  643. 
>nsideration. — In  debt  on  promissory  note  plaintitt  need  not  aver 
i'e  consideration.  Peasley  v.  Boatwrlght,  2  Leigh  195;  Crawford 
;h,  2  Va.  Cas.  521.  See,  as  to  assumpsit  before  statute,  Jackson 
cson,  10  Leigh  448;  Averett's  Adm'r  y.  Booker,  15  Grat.  163, 
.  Dec.  203. 
«  section  5586. 

hen  upon  promise  to  pay  money  assumpsit  Is  brought,  no  aver- 
jf  consideration   is  necessary   In   the  pleading.     Penn.    R.    Co.   v. 
106  Va.  645,  56  S.  E.  567. 

hen  debt  lies. — Will  lie  for  payee  against  acceptor  of  an  order. 
rsworth  V.  Milton,  8  Leigh  50.  See  Smith  v.  Segar,  3  Hen.  &  M. 
t'ilson  V.  Crowdhill,  2  Munf.  302;  Raborg  v.  Peyton.  2  Wheat.  385: 
;d.  268.  Or  for  penalty  by  statute.  Sims  v.  Alderson,  8  Leigh 
V.  V.  Tel.  Co.  V.  Bright,  90  Va.  778,  20  S.  E.  146. 
ay  be  brought  on  judgment  record  whereof  is  destroyed.  New- 
V.  Drummond,  4  Leigh  57.  Or  upon  judgment  against  executor 
linistrator.  Braxton  v.  Wood's  Adm'r,  4  Grat.  25,  35.  Or  upon 
inowledgment  of  indebtedness  in  a  deed  between  the  -parties. 
V.  Forsyth,  3  Grat.  308.  Or  upon  written  acknowledgment  of 
it  which  has  been  assigned.  Cunningham  v.  Herndon,  2  Call  530; 
ck  V.  Herndon's  Ex'rs,  4  Hen.  &  M.  200.  Or  upon  note  which 
en  destroyed.  Moses  v.  Trice,  21  Grat.  556,  8  Am.  Rep.  609. 
ebt  will  lie  upon  bond  for  payment  of  money  with  option  to  dis- 
i  "in  notes  or  bonds  due  on  good  solvent  men  in  the  county  of  R.," 
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and  it  Is  not  necessary"  to  notice  the  provision  as  to  the  mode  of  payi 
in  the  declaration.  Butcher  v.  Carlile,  12  Grat.  520.  Or  to  pay  in  g 
at  regular  prices.  Minnick  v.  Williams,  77  Va.  758.  Or  to  pay  in 
or  silver  or  its  equivalent.     Turpin  v.  Sledd's  Ex'r,  23  Grat.  238. 

On  official  bonds. — May  be  maintained  by  sheriff  from  forthco 
bond  payable  to  him.      Beale  v.  Dovvnman,   1   Call  249. 

May  be  brought  upon  detective  fortlicoming  bond  even  after 
successful  motion  for  judgment.      Hewlett  v.  Chamberlayne,  1  Wash. 

Could  be  maintained  by  executor  upon  three  months'  replevy 
payable  to  his  testator  (Booker's  Ex'rs  v.  McRoberts,  1  Call  243);  thi 
it  give  back  interest  from  the  time  when  the  rent  became  due,  and 
from  date  of  bond   (Early  v.  Owen,  6   Munf.   319). 

When  debt  will  not  He. — Debt  will  not  lie  against  a  sheriff  for 
ing  an  execution  upon  the  property  of  plaintiff's  tenant  without  pa 
a  year's  rent.  Byrd  v.  Cocke.  1  Wash.  232.  Nor  for  military  t 
ficates.  Gibbon  v.  Jameson's  Ex'rs,  5  Call  294.  Nor  to  recover  a 
tain  amount  in  "notes  of  U.  S.  Bank,  or  either  of  the  Virginia  B\ 
they  not  being  money.  Beirne  v.  Dunlap,  8  Leigh  514;  Dunga 
Henderlite,  21  Grat.  149.  See  opinion  of  Tucker,  P.,  in  Beirne  v.  Dui 
as  to  distinction  between  cases  in  which  debt  will  and  will  not  lie 

Instalments. — Debt  will  not  lie  upon  bond  payable  in  instaln 
until  whole  amount  is  payable.  Covenant  proper  action  for  instalmi 
I»eyton  v.  Harman,  22  Grat.  643.  See  4  Min.  (3d  Ed.)  495.  But 
revisors'  note  above. 

Generally. — In  debt  on  bond,  words  obviously  omitted  by  mis 
may  be  supplied.      Peyton  v.  Harman,  22  Grat.   643. 

One  action  of  debt  may  be  brought  against  all  the  parties  tc 
strument  sealed  by  some  of  them  and  not  by  others.  Rankin  v.  R 
8  Grat.  63. 

A  bond  is  the  bond  of  the  party  who  executes  it,  though  his  n 
is  neither  in  penal  part  nor  condition.  Beery  v.  Homan's  Commi 
8  Grat.  48;   Luster  v.  Middlecoff,  8  Grat.   54,   56  Am.  Dec.  129. 

Parol  evidence  is  admissible  to  ascertain  who  is  principal  in  dii 
signed  by  "R.,  President  of  R.  R.  Co.,"  without  any  addition.  Richm 
etc.,  Co.  V.  Snead,  19  Grat.  3  54,  100  Am.  Dec.  670. 

An  action  of  assumpsit  will  lie  upon  an  agreement  in  wri'ins  wl 
by  a  husband  has  agreed  to  make  certain  monthly  payments  to  his 
in  lieu  of  alimony,  pending  a  suit  by  her  for  divorce.     Newman  v. 
Comb,  112  Va.  408,  71  S.  E.  624. 

See  1   Barton,   L.   Pr.    (2d  Ed.)    120,   134,  et  seq.  309,   314;  3 
(2d  Ed.)   151,  389;   4  Min.  (3d  Ed.)   31,  r.50,  697-702;   Burks'  PI.  & 
pp.  82,  94,  144. 

For  election  between  debt  and  assumpsit,  see  4  Min.   (3d  Ed.) 

Discussed,  13  Va. 'Law  J.  154. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotati 
chapter  99,  section  10. 

See  Gregory's  Forms  Nos.   34.   35,   36. 

Sec.  5760.  Upon  what  note  or  bill  or  other  negotiable  instrun 
and  when  action  of  debt  or  assupmsit  may  be  brought,  and  ags 
whom. — Upon  any  note,  cheek,  bill  of  exchange,  or  other  instrui 
which  under  the  laws  of  the  State  is  negotiable,  whether  the  s 
be  payable  in  or  out  of  this  State,  an  action  of  debt  or  assun 
may  be  maintained  and  judgment  given  jointly  against  all  liabl 
virtue  thereof,  whether  drawer,  endorsers,  or  acceptors,  or  as;! 
any  one  or  any  intermediate  number  of  them  for  the  principal 
charges  of  protest  if  the  same  should  be  protested,  with  the  int* 
thereon  from  the  date  of  protest,  and  in  case  of  such  bills  for  c 
ages  also.  (Code  1887,  §  2853;  1897-8,  p.  716.) 
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t)t   will   lie   upon   negotiable   note   payable  out   of  this  state   at 
ar  bank.     Hays  v.  Northwestern  Bank,  9  Qrat.  127. 
\)t  will  lie  for  payee  against  acceptor  of  an  order  (Hollingsworth 
m,  8  Leigh  50);   and  before  the  statute  not  against  acceptor  of 
achange  (Smith  v.  Segar,  3  Hen.  &  M.  394;  Wilson  v.  Crowdhill, 

302). 
writing  in  the  form  of  a  promissory  note,  under  seal,  Is  not  a 
It  a  specialty;  and  therefore  the  drawer  and  indorsera  of  such  an 
ent  made  negotiable  and  payable  at  a  bank  cannot  be  sued  Jointly, 
ence  not  being  the  same.  Mann  v.  Sutton,  4  Rand.  253.  But 
ion  5568. 

an  action  upon  a  protested  negotiable  note  against  the  makers 
lorsers.  the  accidental  omission  of  the  sum  for  which  the  note 
en  in  the  description  of  it  in  the  declaration,  when  It  appears 
her  parts  of  the  declaration,  is  not  ground  of  demurrer.  Archer 
1.   9   Grat.   622. 

an  action  by  the  holder  of  a  bill  of  exchange  against  the  indorser, 
tessary  to  allege  that  notice  of  protest  was  given  to  the  defendant. 
V.  Pomery.  6  Cranch  225,  3  L.  Ed.  204. 

lount  of  protest  charges  must  be  stated.  Wilson  v.  Lenox,  1 
194.  2  L.  Ed.  79. 

a  proceeding  by  motion  for  a  judgment  for  money  against  a 
,nt  whose  name,  along  with  the  names  of  others,  appeared  as 
r  of  a  negotiable  note,  defendant  sought  to  show  by  parol  that 
lillty,  if  any,  was  that  of  a  surety  or  joint  maker,  and  not  that 
idorser  in  the  technical  sense,  his  contention  being  that  the  other 
akers  should  have  been  joined  as  parties  defendant.  Held,  the 
e  was  properly  excluded  as  immaterial,  the  plaintiff  having  the 
)  sue  as  he  did  regardless  of  whether  the  defendant  was  a  joint 
or  an  indorser.  CoUey  v.  Summers  Parrott  Co.,  119  Va.  439, 
;.  906. 

B  Taylor  v.  Beck.  3  Rand.  316;  Stott  v.  Alexander,  1  Wash.  331; 
v.  Stratton,  9  Grat.  615;   Corbln  v.   Planters'  Nat.  Bank,   87  Va. 

S.  E.  98,  24  Am.  St.  Rep.  673;  section  6125;  2  Va.  Law  Reg.  384; 
m,  L.  Pr.  (2d  Ed.)   120,  128,  143;  2  Barton,  L.  Pr.  (2d  Ed.)  701; 
(3d  Ed.)   550,  640,  695.  911;   3  Min.   (2d  Ed.)   452,  465:  Burks' 
'r.,  pp.  52,  53,  83,  120. 

ir  election  between  debt  and  assumpsit,  see  4  Mln.  (3d  Ed.)  448. 
>rm  of  declaration  in  debt  on  foreign  bill  of  exchange  protested 
a-payment,   4   Min.    (3d   Ed.)    1669;    of  declaration    in    debt    on 

bill  of  exchange  protested  for  non-acceptance.  Id.  1667;  of  de- 
m  in  debt  on  negotiable  note  protested  by  indorsee  against 
and  two  indorsers,  Id.   1666. 

)r  W.   Va.   decisions  on  similar  statute,   see  Juslis'  Annotations, 
:  99,  section   11. 
e  Gregory's  Forms  Nos.  35.   36. 

5761.    A  writing,  payable  to  a  person  who  is  dead,  valid. — 

d,  note,  or  other  writing  to  a  person  or  persons  who,  or  some 
)m,  are  dead  at  the  time  of  its  execution,  shall  be  as  valid  as 
1  person  or  persons  were  then  alive,  and  may  be  proceeded  on 

name  of  the  personal  representative  of  such  person,  or  the 
ors  or  survivor,  or  of  the  representative  of  the  last  survivor 
h  persons.     (Code  1887,  §  2854.) 

obertson,  executor  of  Cole,  recovers  judgment  against  Claiborne, 
es  out  execution  thereon,  but  before  the  execution  Is  delivered  to 
erift  Robertson  dies.     The  execution  being  then  delivered  to  the 

he  levies  It  on  property  of  the  defendant,  and  takes  forthcoming 
payable  to  Robertson,  executor  of  Cole.  Held,  the  execution  was 
Iv  levied,  though  Robertson  was  dead  before  It  was  delivered,  and 
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the  forthcoming  bond  was  rightly  taken  to  Robertson,  as  executor 
was  good.     Tumbull  v.  Claiborne,  3  Leigh  392. 

A  motion  for  award  of  execution  on  the  forthcoming  bond  was 
by  Tumbull,  executor  of  Robertson,  who  was  executor  of  Cole, 
the  forthcoming  bond  belonged  to  Cole's  estate,  and  Tumbull  was 
tied  to  the  money,  and  to  award  of  execution  of  the  bond,  as  the  i 
sentative  of  Cole,  not  as  the  representative  of  Robertson.     Id. 

On  a  parol  contract  between  S.  and  R.,  whereby  R.,  on  a  consi 
tion  moTlng  entirely  from  S.,  promises  to  pay  S.'s  daughter,  M..  a 
of  money  after  S.'s  death,  M.  cannot  maintain,  either  deibt  or  assu: 
for  the  money;  the  representative  of  S.  only  can  maintain  an  acti< 
law.     Ross  y.  Milne,  12  Leigh  204,  37  Am.  Dec.  646. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotai 
chapter  99,  section  12. 

Sec.  5762.  Of  writings  binding  persons  jointly. — ^If  one  b 
with  another,  either  jointly  or  as  a  partner,  by  a  judgment,  1 
note,  or  otherwise,  for  the  payment  of  a  debt,  or  the  perform 
or  forbearance  of  an  act,  or  for  any  other  thing,  die  in  the  life 
of  such  other,  the  representative  of  the  decedent  may  be  eharg( 
the  same  manner  as  he  might  have  been  charged,  if  those  bi 
jointly  or  as  partners,  had  been  bound  severally  as  well  as  joi 
otherwise  than  as  partners.    (Code  1887,  §  2855.) 

Bei-lsors*  Note. — This  section  ns  It  appears  In  the  Code  of  1881 
taken  from  the  Code  of  1H49  xvithont  change  (Code  1849,  p.  582.  ch 
14-1,  xertion  IS).  The  present  section  contains  some  chan^  in 
gnage,  the  object  being  to  express  more  clearly  what  the  revlsors  of 
intended,  as  to  which  see  Rejiort  of  Revlsors,  p.  724. 

Partners. — Surviving  partner  of  mercantile  house  alone  liabl 
law  to  the  creditors  of  the  house,  >but  if  he  prove  insolvent  the  esta 
the  surviving  partner  is  liable  in  equity.  Sale  v.  Dishman's  Sx'i 
Leigh  648;  Gait's  Ex'rs  v.  Calland's  Ex'r,  7  Leigh  594;  Jackson  v.  I 
8  Leigh  689  (decided  before  amendment  of  statute). 

One  partner  Is  not  bound  upon  a  bond  executed  by  the  other  i 
in  the  partnership  name  for  a  partnership  debt,  though  he  ma; 
bound  for  the  debt.     Sale  v.  Dishman's  Ex'rs,  3  Leigh  548. 

As  to  contribution  between  partners,  see  Sands  v.  Durham,  98 
397,  36  S.  B.  472,  54  L.  R.  A.  614;  overruled,  99  Va.  263,  38  S.  E. 

Marshaling  of  assets. — Does  not  change  or  affect  the  order  in  « 
the  separate  assets  of  the  deceased  partner  are  to  be  applied  in 
payment  of  his  debts  as  prescribed  by  section  5390.  Robinson  v.  .4 
85  Va.  721,  8  S.  E.  835. 

The  social  assets  are  applicable  first  to  the  social  debts,  and  i 
sufficient  the  social  creditors  come  in  as  general  creditors  pari  passu 
separate  creditors  of  the  same  class  upon  the  separate  estate  of 
deceased  partner.  Pettyjohn's  Ex'rs  v.  Woodruff's  Ex'r,  86  Va. 
10  S.  E.  715;  Ashby's  Adm'r  v.  Porter,  26  Grat.  455;  Straus  v.  « 
good,  21  Grat.  585;  Morris'  Adm'r  v.  Morris'  Adm'r,  4  Grat.  29.1. 

Two  suits. — Where  two  suits  having  same  object  are  pending,  d< 
in  one  for  account  suspends  the  other.  Suit  to  administer  decs 
partner's  separate  property  for  his  separate  creditors,  and  suit  to 
minister  partnership  property  for  the  partnership  creditors,  not  ha 
the  same  object,  this  rule  does  cot  apply.  Robinson  v.  Allen,  85 
721,  8  S.  E.  835. 

Pleading. — At  law  representative  must  be  sued  in  separate  aci 
Richardson's  Ex'x  v.  Jones,  12  Grat.  58,  per  Lee,  J. 

The  executors  of  two  deceased  obligors  cannot  be  joined  in 
same  action.     Watkins*  Ex'rs  v.  Tate,  3  Call  621  (2d  Ed.)  451. 

Where  a  Joint  judgment  is  obtained  against  two  defendants, 
one  dies,  an  action  of  debt  on  the  judgment  will  lie  against  represent! 
(2514) 
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led  defendant.     Roane's  Adm'r  v.  Drummond's  Adm'rs,  6  Rand. 

'riting  in   the  form  of  a  promissory  note  under  seal   Is   not  a 

a  specialty,  and  therefore  the  drawer  and  indorsers  of  -such  an 
nt,  made  negotiable  and  payable  at  a  bank,  cannot,  be  sued 
he  defence  not  being  the  same.  Mann  v.  Sutton,  4  Rand.  253. 
section  5568. 

Ival. — In,  an  action  of  debt  against  two,  one  .dies  and  the  suit  Is 
igainst  his  administratrix,  and  then  she  and  another  defendant 
arate  confessions  of  judgments,  and  a  separate  Judgment  Is 
Igainst  each.     This  is  not  error.     Richardson's  Ex'x  v.  Jones, 

53. 

erally. — At  common  law  estate  of  surety  on  joint  bond  who  died 
pincipal  obligor  was  not  bound   (Mln«e  v.   Field,   2   Wash.   136 

175;  Richardson  v.  Johnston,  2  Call  528  [2d  Ed.]  446;  Elliott's 
^yell,  3  Call  268  [2d  Ed.]  234;  Watkins'  Ex'rav.  Tate,  3  Call  521 

451;  Atwell's  Adm'rs  v.  Milton,  I  Hen.  &  M,.  253);  unless  there 
his  part  a  moral  obligation  antecedently  existing  to  pay  the 
I'handler's  Ex'x  v.  Neale's  Ex'rs,  2. Hen.  &  M.  12.4). 
ute  is  permissive,  and  creditor  may  still  proceed  In  equity. 
ak's  Ex'rs  v.  Harveys,  1  Va.  Dec.  265.  But  see  section  5770. 
i  not  affect  the  principle  that  the  defeat  of  the  remedy  against 
;  obligor  upon  a  ground  not  personal  to  himself  defeats  It  as 
i  obligors.     Brown's  Adm'r  v.  Johnson,  13  Grat.  644. 

1  Barton,  L.  Pr.   (2d  Ed.)    139,  143,  et  seq.;   2  "Barton,  L.-  Pr. 

785;  2  Min.  (4th  Ed.)  829;  Burks'  PI.  &  Pr.,  pp.  52,  901. 

W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
)9,  section  13. 

763.  Compromise  by  creditor  with  a  co-obligor,   etc. — A 

maj'  compound  or  compromise  with  any  joint  contractor  or 

)r,  and  release  him  from  all  liability  on  his  contract  or  obli- 

vithout  impairing  the  contract  or  obligation  as  to  the  other 

itractors  or  co-obligors.     (Code  1887,  §  2856.) 

such  compromise  the  right  of  contribution  between  the  joint 
is  not  impaired.  Penn  v.  Bahnson,  89  Va.  263,  16  S.  E.  686. 
i  not  impair  the  obligation  of  conti'acts  existing  at  the  date  of 
?e  (April  25,  1867).  and  is  not  unconstitutional  as  to  such  con- 
\'uille's  Adm'r  v.  Wimbish's  Adm'r,  77  Va.  308. 
S..  and  others,  of  the  firm  of  A,  C.  &  Co.,  owed  |2,000  to  G. , 
d  to  pay,  and  paid  G.  $400  on  G.'s  promise  to  release  M.  &  S. 

date.  Held,  the  agreement  was  binding  on  G.,  and  M.  and  S. 
jased.      Seymour  v.  Goodrich,   80  Va.   303. 

litor  who  has  compromised  with  one  of  several  joint  obligors, 
ived  his  full  share  of  the  obligation,  may  sue  the  other  obligors 
aiaking  the  released  obligors  a  party.     Penn  v.  Bahnson,  89  Va. 
3.  E.  586. 
1  Barton,  L    Pr.    (2d  Ed.)    148;   2  Mln.   (4th  Ed.)    830;    3  Mtn. 

214;  Burks'  Pleading  and  Practice,  pp.  19,  428. 

764.  How  contract  to  be  credited;  how,  in  case  of  a  surety. 

said  compounding  or  compromise  is  made,  the  contract  or 
)n  shall  be  credited  with  a  full  share  of  the  party  released, 
vhere  the  compounding  or  compromise  is  with  a  surety  or 
V-,  and  in  that  case,  as  between  the  creditor  and  principal, 
jt  shall  be  for  the  sum  actually  paid  by  the  compounding 

(Code  1887,  §  2857.) 
n  a  compounding  or  compromise,  the  contract  shall  be  credited 

full  share  of  the  party  released,  except  in  the  case  of  a  surety 
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or  co-surety,  when  the  credit  shall  be  the  amount  paid.     Penn  v. 
son,  89  Va.  263,  256,  15  S.  E.  686.     See  3  MIn.   (2d  Ed.)   214. 

Sec.  6766.  When  part  performance  of  an  obligation,  etc.,  \ 
tinguiBh  it. — Part  performance  of  an  obligation,  promise  or  x 
taking,  either  before  or  after  a  breach  thereof,  when  express 
cepted  by  the  creditor  in  satisfaction  and  rendered  in  pursuai 
an  agreement  for  that  purpose,  though  without  any  new  cons 
tion,  shall  extinguish  such  obligation,  promise,  or  nnderti 
(Code  1887,  §  2858.) 

Pa}rment  of  a  less  sum,  at  the  time  and  place  where  a  gret 
due,  was  held  at  common  law  never  to  be  a  satisfaction  of  the  g 
sum,  there  being  no  consideration  for  giYlng  up  the  rest  of  the 
nor  was  unsealed  agreement  to  accept  less  sum  binding.  Lee  y.  H 
75  Va.  22;  Smith  v.  Phillips,  77  Va.  548;  Seymour  v.  Goodrich,  1 
303;  Smith  v.  Chilton,  84  Va.  840,' 6  S.  E.  142;  Fire  Ins.  At 
Wickham,  141  U.  S.  564,  12  Sup.  Ct.  84,  35  L.  Ed.  860;  3  Va.  La^ 
616;   9  Va.  Law  J.  264.     This  section  changes  the  rule. 

The  burden  of  proof  is  on  the  debtor  to  bring  himself  with 
provisions  of  this  section,  providing  that  part  performance  of  an  i 
tion  expressly  accepted  by  the  crediter  in  satisfaction  shall  so  oj 
Standard  Sewing  M.  Co.  v.  Gunter,  102  Va.  668,  10  Va.  Law  Re« 
126,  and  note,  46  S.  E.  690;  Thomas  v.  Brown,  116  Va.  233,  81  S. 

This  section  was  never  intended  to  enable  a  debtor  to  peri 
a  wrong  and  injustice  upon  his  creditor  by  taking  advantage  of  his 
ing  need  of  money.  In  this  case  there  was  no  meeting  of  the  mi 
the  parties  that  the  lesser  amount  was  accepted  in  full  satisfi 
ibut  it  was  accepted  under  protest  and  aggravated  circumstances  c 
Btraint,  and  the  creditors  were  held  entitled  to  recover  the  rem 
of  the  debt.     Thomas  v.  Brown,  116  Va.  233,  81  S.  E.  66. 

See  article  upon  Accord  and  Satisfaction,  9  Va.  Law  J.  264. 

See  1  Barton.  L.  Pr.  (2d  Ed.)  149,  530;  2  Min.  (4th  Ed.) 
4  Min.   (3d  Ed.)   167.  168. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  178  U.  S.  3 
Sup.  Ct.  924,  44  L.  Ed.  1099. 

Discussed,   13  Va.  Law  J.  154. 
Sec.  6766.   Bight  of  contribution  not  affected. — Nothing  coni 
in  the  three  preceding  sections  shall  affect  or  impair  the  right  r 
^tribution  between  joint  contractors  and  co-obligors.     (Code 
§  2859.) 

By  compromise  under  preceding  sections,  the  right  of  contri 
between  the  obligors  is  not,  under  said  sections,  impaired.  P< 
Bahnson,  89  Va.  253.  15  S.  E.  686;  Yuille's  Adm'r  v.  Wimbish's  > 
77  Va.  308. 

See  1  Barton,  L.  Pr.  (2d  Ed.)   149. 
Sec.  6767.    Alignment  of  life  insurance  policies. — A  policy 
surance  on  life,  taken  out  by  the  insured  himself,  or  by  a  f 
having  an  insurable  interest  in  his  life,  in  good  faith,  and  n 
the  mere  purpose  of  assignment,  may  be  lawfully  assigned  t 
one,  for  a  valuable  consideration,  as  any  other  chose  in  action, 
out  regard  to  whether  the  assignee  has  an  insurable  interest 
life  insured  or  not,  and  the  assignee  may  recover  upon  it  whi 
the  insured  might  have  recovered  but  for  such  assignment. 
3-4,  p.  256.) 

For  the  rule  prior  to  the  passage  of  this  act,  see  Crismond  v. 
117  Ve.  34,  83  S.  E.  1046. 

See  1  Va.  L.  R.  N.  S.  587  and  note. 
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r68.  Assignees,  etc.,  may  sue  in  their  own  names ;  what  dia- 
Uowed. — The  assignee  or  beneficial  owner  of  tiny  bond,  note, 
or  other  chose  in  action,  not  negotiable,  may  maintain  there- 
i  own  name  any  action  which  the  original  obligee,  payee,  or 
ing  party  might  have  brought,  but  shall  allow  all  just  dis- 
not  only  against  himself,  but  against  such  obligee,  payee, 
acting  party,  before  the  defendant  had  notice  of  the  assign- 
transfer  by  such  obligee,  payee,  or  contracting  party,  and 

0  allow  all  such  discounts  against  any  intermediate  assign- 
ansfcrrer,  the  right  to  which  was  acquired  on  the  faith  of 
?nment  or  transfer  to  him  and  before  the  defendant  had 

1  the  assignment  or  transfer  by  such  assignor  or  transferrer 
ST.     (Code  1887,  §  2860.) 

ision  of  1887. — This  section  was  changed  by  revision  of  1887 
allow  any  beneflclal  owner,  though  not  a  formal  assignee,  of  a 
action  which  is  in  its  nature  transferable,  yet  not  negotiable,  to 

action  upon  it  in  his  o\\t\  name,  and  a  set-oft  Is  allowed,  under 
:ircumstances,  against  an  intermediate  assignor  or  transferrer, 
iddress,  2   Barton  L.   Pr.    (2d  Ed.)    1390. 

It  may  be  as$i)rn<>d. — As  to  what  may  be  equitably  assigned,  see 
Ricaraore,  87  Va.  466,  12  S.  E.  799;  Bristol,  etc.,  Co.  v  Thomas, 
96,  25  S.  E.  110;  laege  \.  Bossleux,  15  Grat.  83,  76  Am.  Dec. 
oks  V.  Hatch,  6  i^eiph  53 &;  N.  &  W.  R.  Co.  v.  Read,  87  Va.  185, 

395;  Porter  v.  Young,  85  Va.  49,  6  S.  E  803;  Anderson  v.  Ue 
Jrat.  363;  Same  v.  Gallego's  Adm'r,  Id.;  Shields  v.  Mahoney,.  94 

27   S.  E.   23. 

d  with  collateral  condition  was  not  ofisig^nable  before  the  act  of 
r,   1795,  and  therefore  the  assignee  of  such  a  bond  could  not 

an  action  upon  it.     Craig  v.  Craig,  1  Call  483. 
it  constitules  equitalile  assijznment. — As  to  what  will  constitute 
1  assignment,  see  Switzer  v.  Noffsinger,  82  Va.  518:   Brooks  v. 

Leigh  534;  S.  V.  R.  Co.  v.  Miller,  80  Va.  821;  Lambert  v.  Jones, 

H.  144;   Hicks  v.  Roanoke,  etc.,  Co.,  94  Va.  741,  27  S.  E.  596; 
ike.  etc.,  Asso.  v.  Coleman,  94  Va.  433,  26  S.  E.  843. 
gnee  does  not  acquire  legal  title. — ^The  assignee  does  not  acquire 

title  to  the  debt,  but  an  equitable  right.  Garland  v.  Richeson, 
266. 

[gnee  of  a  non-negotiable  chose  stands  in  shoes  of  assignor,  and 
subject  to  all  the  debtor's  equities  against  the  assignor  existing 
me  or  before  notice  of  assignment,  and  based  on  honest  Irans- 
jtween  him  and  assignor.  Etherldge's  Adm'r  v.  Parker,  76  Va. 
bbins  V.  Bruce,  80  Va,  389.  Yet  such  equities  must  be  clearly 
ifestly  established  by  proof  before  they  shall  affect  an  assignee 
notice,  especially  if  the  obligor  after  assignment  promised  pay- 

the  full  amount  of  the  bond  to  the  assignee.     Mayo  v.   Giles' 

Munf.  533.  Nor  does  assignee  take  assignment  subject  to  any 
r  a  third  person  not  party  to  the  bond  of  which  he  has  no  notice. 
.  Holcombe,  3  Leigh  597,  24  Am.  Oec.  683.  See  Stockton  t. 
Munf.  68,  5  Am.  Dec.  504. 

Ice. — Effect  of  notice  is  not  to  make  debtor  disclose  his  defence, 
reclude  him  from  setting  up  defence  after-acquired  against  as- 

Gordon  v.  Rixey,  76  Va.  694;  Stebblns  v.  Bruce,  80  Va.  3S9. 
9  may  maintain  action   and  how. — Assignee  may  institute  such 
ind  such  actions  only,   as  his  assignor  could  have  maintained. 

Walker,  92  Va.  540,  24  S.  E.  226.      May  sue  at  law  In  his  own 

in  that  of  original  obligee  for  his  benellt.     Garland  v.  Richeson, 

266. 

jre  debtor  and  creditor  are  firms  In  which  there  are  one  or  more 
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common  partners,  no  action  at  law  can  .be  maintained  in  the  name 
assignee  of  chose,  as  none  could  have  been  maintained  by  his  ass 
•Aylett  V.  Walker,  92  Va.  540,  24  S.  E.  226. 

Under  this  section  trustee  and  assignee  of  joint  stock  compra: 
sue  in  his  own  name  for  unpaid  subscriptions  to  capital  stock  « 
pany.     Glenn  v.  Scott  (C.  C),  28  Fed.  804. 

Assignee  of  a  bond  cannot  sue  as  obligee,  but  the  assignmei 
'be  set  forth  in  his  declaration.  Gordon  v.  Brown's  Bx'r,  3  1 
M.  219. 

An  averment  in  declaration  that  the  payee  of  a  hon-negotiab 
indorsed  and  delivered  it  to  the  plaiotiff  is  sufRcienf  averment  of 
slgnment.     Freeman's  Bank  v.  Ruckman,  16  Grat.  126, 

This  section  does  not  authorize  an  assignee  of  a  judgment  ti 
tain  an  action  against  an  officer  and  the  sureties  on  his  official  h 
a  breach  occurring  prior  to  assignment,  by  reason  of  the  officer's 
to  return  a  forthcoming  bond  taken  on  the  judgment,  as  prescri 
statute  to  give  the  bond  the  force  of  a  judgment  against  the  o 
Com.  v.  Wampler,  104  Va.  337,  11  Va.  Law  Reg.  664,  and  n 
S.  E.  737. 

For  extended  article  upon  the  right  of  an  assignee  of  a  ju 
to  sue  sheriff  on  official  bond  for  breach  of  duty  before  asslgnm^ 
11  Va.  Law  Reg.  867.     See,  also,  id.,  667. 

The  assignee  or  a  beneficial  owner  of  a  contract  may,  und 
section,  maintain  an  action  in  his  own  name.  Portsmouth  R. 
Oliver  R.  Co.,  109  Va.  613,  64  S.  E.  56. 

Under  this  section  suit  may  be  brought  on  an  assignied  6 
action  either  In  the  name  of  the  original  obligee  or  payee.  In  hi 
tor  the  use  of  the  assignee,  or  In  the  name  of  the  assignee 
Carozza  v.  Boxley,  203  Fed.  673. 

A  debt  due  from  another,  though  evidenced  by  an  open  acci 
a  chose  in  action,  and  the  assignees  may  maintain  an  action  the 
their  own  name  under  this  section.  Phillips  v.  Portsmouth,  1 
180,  78  S.  E.  651. 

If  A.  in  a  letter  to  B.  acknowledges  that  he  owes  money  to 
C.  assigns  this  paper  to  D.,  probably  no  action  can  be  maintained 
his  own  name  against  A.,   but  he   must  bring  suit  in  the  nam 
Minnls  v.  Pollard,  1  Call  226. 

The  plaintiff's  attorney  may  fill  up  a  blank  indorsement,  an 
it  payable  to  the  plaintiff  during  the  trial  of  the  cause.     Hooe  v 
5  Call  61. 

It  is  not  sufficient  plea  to  an  action  In  behalf  of  the  assign 
bond  against  the  obligor  that  before  notice  of  the  "assignm 
effects  of  the  assignor  were  attached  In  the  defendant's  hands 
ctecree  entered  that  he  should  pay  the  debt  to  the  attaching  credK 
and  that  accordingly  he  had  made  such  payment,"  if  it  appears  t 
pleadingrs  that  the  bond  was  assigned  before  the  attachment 
stituted,  and  suit  ibrought  upon  it  by  the  assignee  before  the  paym 
made.  Wilson  v.  Davisson,  5  Munf.  178.  See  Schofield  v.  .Cox, 
533,  U.  S.  v.  Vaughan,  3  Bin.  394,  5  Am.  Dec.  375. 

See  section  5143  and  revisors'  note. 

Proof  of  assignment. — P^oof  of  assignment  not  necessary  if  i 
Clason  v.  Parrish,  93  Va.   24,  24  S.  E.  471.     See  section  6125. 

In  a  bill  by  an  assignee  against  the  obligor  and  assignor, 
slgnment  is  not  questioned  by  the  assignor.     There  is  no  neces 
proving  It  as  against  the  obligor.     Mayo's  Ex'r  v.  Carnington's  I 
Grat.  74. 

Evidence. — If  an  action  of  debt  be  brought  by  the  assign 
bond  or  note  against  the  obligor  or  maker,  end  he  pleads  paymen 
plaintiff,  evidence  of  the  payment  to  the  assignor  will  not  supi 
Issue.      Phelps  v.  Frazer,  3  Rand.  103;  Hatcher  v.  Cabell,  6  Rai 

Statement  of  assignor. — Statements  of  the  obligee  of  a  titl 
made  after  assignment  thereof,  in  the  absence  of  the  assignee  a 
judicial  to  his  Interest,  are  not  competent  evidence  against  such  a 
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nnot  affect  his  rights.  Coldiron  v.  Asbevllle  Shoe  Co..  93  Va. 
i  S.  E.  238;  Broclt's  Adm'r  v.  Brock,  92- Va.  173,  23  S.  B.  224; 
Esr  V.  Wanen,  SO  Va.  512;  Wilcox  v.  Pearman,  9  Leigh  144. 
eceipt  as  evidence  against  assignee,  see  Wilcox  v.  Pearman,  Supra; 
V.  Long,    3    Munf.    136. 

irden  of  proof. — Where  subsequent  assignee  claims  that  he  took 

ignment  for  value  without  notice  of  the  previous  assignment,  and 

e  previous  assignment  was  fraudulent,  the  burden  Is,  of  -cotirse, 

to  prove  the  case.     Daisy's  Ex'r  v.  Warren,  80  Va..5l2.    • 

t-off. — If  a  bill  of  exchange  is  drawn  on  one  who  accepts  it  on 

h  of  the  funds  of  the  drawer  in  his;  hands,  ha  acquires  an  equitable 

:  in  those  funds,  and  is  entitled  to  set  ©ft  his  liability  On  the  ac- 

:es  against  his  obligation  to  pay  those-  funds  and  'to  retain-  them 

ito  for  his  indemnity.      Lambert  v.  Jones,  2  Pat.  &  H.  144.  ■ 

set-off,  as  between  the  maker  and  the  payee,  acquired  after  a 

r  of  an  overdue  negotiable  note,  though  acquired  without  notice 

transfer  of  the  note  by  the  payee,  cannot  be  set  oft  against  the 

Davis  V.  Miller,  14  Grat.  1.     See  this  caae  for  quaere  as  to.  what 

3  such  overdue  note  is  subject.     See,  also,  Stewart  t.  Anderson,  6 

203,   3   L.   Ed.    199;    Feazle  v.   Dillard,   6   Leigh   30;  .Ritchie  v. 

5  Munf.  388,  7  Am.  Dec,  688. 

,  obligor,  and  E.,  payee,  of  the  bond,  having  :become  banltrupts. 
isignee  in  bankruptcy  sues  H.,  surety  on  bond.  Held,  that  H. 
set  off  an  account  due  by  E.  to  S.  Edmunds'  Assignee  v.  Harper, 
t.  637. 

is  indebted  to  D.,  by  bond  payable  January,  1820,  which,  after  It  is 
assigned  by  D.  to  C. ;  but,  before  notice  of  assignment,  F;  becomes' 
for  D.  in  a  bond  to  B.,  payable  February,  1822.  D.  becomes  in- 
Held,  P.  is  entitled  in  equity  to  set  oft  the  amount 'of  the  bond 
ch  he  is  D.'s  surety  to  B.,  though  not  yet  due  ^unless  he  is  In- 
ied  against  his  suretyship),  against  his  own  bond  to  D.,  in  the 
of  C,  the  assignee.  But  he  may  waive  this  equity,  as  against  the 
16,  by  his  own  conduct,  and  in  this  case  It  was  held  he  did  ao  waive 
azle  V.  Dillard,  5  Leigh  3  0.  See  Clopton's  Adm'r  v.  Morris,  6 
278. 

must  appear  that  the  set- oft  offered  was  property  of  defendant 
he  received  notice  of  the  assignment.  Ritchie  v.  Moore,  5  Munf. 
Am.  Dec.  688. 

»  sections   6144-6150.  .     . 

■(toppel. — If  assignee  is  induced  to  take  assignment  by  defendant's 
e  to  pay,  or  if  defendant  after  notice  of  assignment' expressly  or 
lly  promises  to  pay  the  debt,  he  is  estopped  from  setting  up  any 
e  he  had  against  assignor.     Feazle  v.  Dillard,  6  Leigh  30;   Steb- 
Bruce,  80  Va,.  389;  Davis'  Adm'r  v.  Thomas,  5  Leigh  1>     But  mere 
will  not  operate  such  estoppel.     Stebblns  v.  Bruce,  supra, 
purchaser  of  land  warranted  by  the  vendor  to  be  free  of  all  en- 
ances  is  not  precluded  from  relief  in  equity  against  his  bond  for 
rchase  money  by  the  circumstance  that  before  he  made  the  pur- 
he   was   fully   apprised   of   the   encumbrance.     Stockton  -v.  i  Cook, 
f.  68,   5  Am.  Dec.  504.  .  . 

imitation. — A  draft  drawn  on  a  trustee  on  account  of  the  trust 
and  therefore  payable  out  of  the  fund,  operated  as  an  eq'uitable 
tnent  pro  tanto  thereof.  A  direct  trust  was  thus  created  in  favor 
wee,  the  enforcement  of  which  is  not  'subject  to  any  statiitory 
ion.     Bain  v.  Buff's  Adm'r,  76  Va.  371. 

enerally. — For  the  difference  between  a  guarantee  and  an  assign- 
and  the  rights  and  obligations  resulting  therefrom,  see  the  opln- 
Staples,  J.,  in  Welsh  v.  Ebersole,  75  Va.  651. 

Be  note  to  section  5561,  taken  from  Mcllvane  v.  Big  Stone  Lumber 
)5  Va.  613,  54  S.  E.  473. 

^here  a  sub-contractor  executed  an  order  on  his  contractor  to  pay 
aount  due  or  to  become  due  on  the  sub-contract  to  certain  others, 
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the  contractor's  acceptance  of  the  order  did  not  create  a  new  debt  b( 
tween  the  original  contractor  and  the  assignees  for  the  whole  amout 
of  the  assignor's  claim,  nor  bar  all  the  assignor's  rights  therein.  Caroza 
V.  Boxley,  203  Fed.  673. 

As   to  remedy   in   equity,   see   2   Va.   Law   Reg.    384. 

See  1  Barton,  L.  Pr.   (2d  Ed.)    216,  235;    2  Min.   (4th  Ed.)   839: 
Min.    (2d  Ed.)    432,   434-5,  439;    4  Min.    (3d  Ed.)    30,  785,  790;   Burk 
PI.  &  Pr.,  pp.  56,  109. 

See  generally  upon  assignments.  Cox's  Ex'r  v.  Crockett,  92  va.  ••) 
22  S  E  840;  Spooner's  Adm'r  v.  Hilblsh's  Ex'r,  92  Va.  333,  23  S.  E.  75_ 
Williams  v.  Watkins,  92  Va.  680,  24  S.  E.  223;  Didier  v.  Patterson  . 
Va  534  25  S.  E.  661;  Knlsely  v.  Williams,  3  Grat.  265,  46  \m.  Dec.  19. 
Lewis'  Adm'r  v.  Glenn,  84  Va.  947.  6  S  E.  866;  Braxton  v.  Bell,  92  \ 
229  23  S  E  289;  Commercial  Bank  v.  Cabell,  96,  Va.  551,  ii  b.  r-  &■ 
Evaiis  V  Rice,  96  Va.  50,  30  S.  E.  463;  First  Nat.  Bank  v.  Holland,  99  V 
495,  39  S.  E.  126,  55  L.  R.  A.  155,  86  Am.  St.  Rep.  898.     ^     ^      _.  . , 

As  to  assignment  of  debt  carrying  the  security,  and  the  righl 
duties,  and  liabilities  of  the  parties  thereupon,  see  McClintic  v.  Wise 
Adm'rs,  25  Grat.  448,  18  Am.  Rep.  694;  Schofleld  v.  Cox  8  Grat  53 
Castleman  v.  Berry,  86  Va.  604,  10  S.  E.  884;  Penn  v.  Hearon,  94  V 
773  27  S  E.  599;  Hurt  v.  Miller,  95  Va.  32,  27  S.  E.  831;  Arents  v.  Con 
18  Grat  750;  Mayo's  Ex'r  v.  Carrington's  Ex'r,  19  Grat.  74;  Gordon 
Fitzhugh,  27  Grat.  835;  Grubbs  v.  Wysors,  32  Grat.  127-131. 

See  generally  as  to  rights  of  assignor  and  assignee  inter  se,  Dall! 
Ex'r  V  Warren,  80  Va.  512;  Tucker  v.  Daly,  7  Grat.  330;  Braxton 
Harrison's  Ex'rs,  11  Grat.  51,  52;  Clayton  v.  Fawcett's  Adm  rs,  2  Let 
19-  Green  v.  Ashby,  6  Leigh  135;  Broadus  v.  Rosson,  3  Leiph  1 
Coiner  v.  Hansbarger,  4  Leigh  452;  Wilson's  Adni'r  '•.  Barclay  s  Ex 
22  Grat.  534;  Long  v.  Pence,  93  Va.  584,  25  S.  E.  593;  Fisher  v.  Basse 
9  Leigh  119,  33  Am.  Dec.  227;  Schofleld  v.  Cox,  8  (Jrat  533;  » 
Laughlin  V.  Duffield,  5  Grat.  133;  Bank  v.  Plndall,  2  Rand    465;  Good 

V  Stuart,  2  Hen.  &  M.  105;  Welsh  v.  Ebersole,  75  Va.  651;  Crawford 
McDonali,  2  Hen.  &  M.  189;  Arents  v.  Com.,  l^  ^rat  _  750;  Peay 
Morrison's  Ex'rs,   10   Grat.   149;   Mays  v.   Calllson,   6   Leigh   230     Stu 

V  Burwell,  2  Hen.  &  M.  536;   Etheridge's  Adm'r  v.  Parker.  76  Va    24 
Bank  V    Weisiger,   2  Pet.  331,  7  L.  Ed.  441,  492;   Same  v.  Tyler.  4  P 
366    7  L.  Ed.  888;  Mackie's  Ex'r  v.  Davis,  2  Wash.  219,  1  Am    Dec.  4 
Drake  v.  Lyons,   9   Grat.   54:   Crawford  v.   McDaniel,   1   Rob.   448;    2 

^^^  Duf  ■  diligence  to  recover  of  maker  or  obligee  must  be  shown 
assignee  in  order  to  recover  of  assignor.     See  Lee  v    Love    1  Call  4S 
Barksdale  v.  Fenwick,  4  Call  492;   Mackie's  Ex'r  v.  Davis    2  Wash    2 

1  Am  Dec.  482;  Minnis  v.  Pollard.  1  Call  226;  Payne's  Ex'rs  y.  Huffm, 
98  Va  372,  36  S.  E.  476;  Harrison's  Adm'r  v.  Raines  Adm  x,  5  .>iu 
456-  -Thompson  v.  Govan,  9  Grat  695;  Bronaugh  v.  Scott.  5  Call_ 
Carper  V  Marshall,  98  Va.  438,  36  S.  E.  526;  Wilson's  Adm  r  v  Barcla 
Ex'r  22  Grat.  534  Barksdale  v.  Fenwick,  4  Call  503;  Peay  v.  Morriso 
Ex'^  10  Grat.  149;  Wood's  Adm'r  v.  Duval,  9  Leigh  6;  Drane  v.  Set 
field  6  Leigh  386;  Hooe  v.  Wilson,  5  Call  61;  Caton  v.  Lenox  5  Rand.  . 
McWilliams  v.  Smith,  1  Call  123;  Johnston  v.  Hackley,  6  Munt.  V 
ScaT^  V    Wilson,  9  L^igh  473;  Smith  v.  Triplett,  4  Leigh  590;  Arnold 

""^"sr'sLtrn^759;    Picket   v.    Morris,    2    Wash^  255;    Barksdale 
Fenwick,  4  Call  492;   Smith  v.  Triplett.  4  Leigh  590;   Goodall  y.  Stu, 

2  H^n    &  M.  105;  McClung  v.  Arbuckle,  6  Munf.  315;  Campbell  v   SI 
Ln    87  Va.  655,'  13  S.  E.  114;   Hall  v.  Smitli,   3  M"nr  550;  Good 
Stuart    2  Hen.   &  M.   Ill;   Mackie's  Ex'r  v.  Davis,   2  Wash.   219,  2.^^ 
Am    Dec    4  82-    Arnold  v.   Hickman,   6   Munf.   15;    Drane  v    Schoneld 
t"gh386r 3    Robinson,    Pr.    (Ed.    1858)    396;    3    Min.    (2d   Ed.) 
Barton    L    Pr     (2d   Ed.)    128:    Hopkins   v.    Richardson,    9    Grat.   4 
S  v'.  Pence?  93  Va.  584,  25  S.  E.  593;  Coiner  v    Hansbarger.  4  U 
452rBrown  v.  Ross,  6  Munf.  391;  Peay  v.  Morrison's  Ex  rs    10  Grat^l 
Caton  V.  Lenox.  6  Rand.  31;  Clark  v.  Young,  1  Cranch  181.  2  L.  Ed. 
(2520) 
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T.  Doremus,  3  How.  515,  11  L.  Ed.  706;  Lee  v.  Love,  1  Call  497; 
i  V.  Marshall,  4  Hen.  &  M.  455;  Barley's  Ex'r  v.  Layman's  Adm'r, 
18;  Whitworth  v  Adams,  5  Rand.  377;  Stubbs  v.  Burwell.  2  Hen 
6;  Wood's  Adm'r  v.  Duval,  9  Leigh  6. 
sd  but  not  construed  in  Selden  v.  WlUi&ms,  108  Va.  542,  62  S.  E. 

W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
99,  section  19. 
Gregory's  Forms  No.  32. 

)769.  How  assignee  may  sue  an^nor. — ^Any  such  assignee 
icial  owner  may  recover  from  any  assignor  of  such  writing; 
T  joint  assignors  shall  be  joined  as  defendants  in  one  action, 
smote  assignor  shall  have  the  benefit  of  the  same  defense  as 
uit  had  baen  instituted  by  his  immediate  assignee.  (Code 
2861.) 

isors'  Note. — The  words  "or  benefldal  owner"  are  new.  See 
g  section. 

common  law  assignee  could  not  maintain  action  against  remote 
Dunlop  v.  Harris,  5  Call  16;  Hooe  v.  Wilson,  Id.  61;  Caton 
,  5  Rand.  31. 

Intlff  may  recover  under  this  section  upon  the  general  counts  for 
lad  and  received,  and  for  money  paid,  laid  out,  and  expended, 
ker,  J.,  Drane  v.  Scholfleld,  6  Ijeigh  886.  Or  by  motion  under 
1046.  Long  V.  Pence,  93  Va.  584,  25  S.  E.  693.  See  note  to  this 
Va.  Law  Reg.  612. 

1  proceeding  by  an  assignee  of  a  note  against  a  remote  assignor 
er  on  the  contract  implied  by  the  assignment,  th«  note  is  a 
y  basis  of  evidence  for  the  plaintiff  In  order  to  prove  the  asslgu- 
id  also  to  show  the  measure  of  the  plaintiff's  recovery.  Ix>ng 
,  93  Va.  584,  25  S.  K.  593. 

3  Va.  Law  Reg.  745;    1  Barton,  L.  Pr.  236;   3  Mln.    (2d  Ed.) 
Min.    (3d  Ed.)   32. 

W.  Va.  decisions  on  similar  statute,  see  Justls*  Annotations, 
99,  section  15. 

i770.    Jurisdiction  in  equity,  when. — A  court  of  equity  shall 

e  jurisdiction  of  a  suit  upon  a  bond,  note,  or  writing,  by 

?nee  or  holder  thereof,  unless  it  appear  that  the  plaintiff 

an  adequate  remedy  thereon  at  law.    (Code  1887,  §  2862.) 

IV  to  this  statute  equity  had  Jurisdiction  of  Equitable  assign- 
Winn  V.  Bowles,  6  Munf.  23. 

leems  that  equity  still  has  jurisdiction  of  suit  by  assignees  of 
1  action  other  than  bonds,  notes,  or  writings.  2  Va.  Law  Reg. 
Min.   (2d  Ed.)   435. 

I  assignee  of  a  chose  in  action  has  not  a  right  In  all  cases  to  come 
ourt  of  equity  upon  the  mere  ground  that  he  cannot  sue  in  his 
ie  at  law,  but  it  must  appear  that  he  is  prevented,  from  suing  at 
Jie  name  of  the  assignor,  or  the  assignor  himself  would  have 
ght  if  he  had  not  assigned  to  go  into  a  court  of  equity.  Moseley 
I,  4  Rand.  392. 

Barton.  L.  Pr.  (2d  Ed.)   235-6;  3  Mln.  (2d  Ed.)  436. 
id  but  not  construed  la  Carozza  r.  Boxley,  203  Fed.  673;   cited 
I.  L.  Reg.   547. 

'  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
99,  section   16. 
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6777.  Surety's  remedy  agains 

clpal  for  money  paid. 

6778.  Bttect  of  confession  of 

ment,    or,    etc.,    by 
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6779.  When     contribution    i 
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5776. 

Sec.  5771.  How  sureties  on  official  bonds  relieved. — ^When  the  s 
(or  his  committee  or  personal  representative),  of  any  officer,  or 
missioner  or  receiver  under  decree  of  a  court,  required  to  give 
shall  petition  the  court  by  which  the  bond  is  taken,  or  in  whi 
in  the  clerk's  office  of  which,  it  is  recorded,  or  the  circuit  coi 
the  county,  or  circuit  or  corporation  court  of  the  corporatii 
which  (where  the  bond  of  such  officer  is  not  taken  by  or  filed  i 
court  or  clerk's  office)  the  officer  resides,  to  be  relieved  froi 
suretyship,  such  court  shall,  on  proof  of  reasonable  notice  i 
intended  motion,  require  such  officer,  commissioner,  or  receiv 
give  a  new  bond  in  the  same  manner  as  if  none  had  been  giv 
him:  Provided,  that  the  surety,  in  any  bond  requiued  to  b 
proved  by  the  Governor,  shall  file  his  petition  in  the  Circuit 
of  the  city  of  Richmond ;  and  the  surety,  in  the  bond  of  any 
of  the  Supreme  Court  of  Appeals,  shall  file  his  petition  in  said  < 
at  the  place  of  session  where  his  principal  is  such  clerk.  I 
1887,  §  2887.) 

'  A  surety  who  has  complied  with  the  provisions  of  this  sectio 
the  arbitrary  right  to  be  relieved  whether  he  became  surety 
valuable  consideration  or  not.  He  Is  not  required  to  show  cause 
condition  prbcedent  to  relief,  the  court  having  no  discretion.  I 
remedy  Is  mandamus  if  trial  court  refuses  relief.  tJ.  S.,  etc.,  < 
Peebles,  100  Va.  586,  42  S.  E.  310. 

a'  guarantee  company  is  entitled  to  be  relieved  as  are  indivi 
although  the  liability  was  assumed  for  a  valuable  consideration. 

See  section  280. 

Sec.  6772.  How,  on  bonds  of  State  depositaries ;  what  Tnasa 
do  as  to  deposits  until  new  bond  given. — The  surety  in  any 
required  of  a  depositary  by  section  twenty-one  hundred  and 
eight,  may  petition  the  Finance  Board  to  be  relieved  from  tV 
ligation,  and  the  Finance  Board,  iipon  proof  of  reasonable  not 
such  depositary  of  the  said  petition,  shall  require  the  said  d( 
tary  to  give  a  new  bond  in  the  same  manner  as  if  none  had 
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And  the  Treasurer  of  the  State,  upon  notice  of  the  said  pe- 
shall  make  no  further  deposits  witk  the  said  depositary  until 
ich  new  bond  shall  have  been  given,  approved,  and  accepted, 
a  the  meantime,  if  he  deem  it  best  for  the  interest  of  the 
ihall  withdraw  such  deposits  as  may  be  with  such  depositary, 
mmunicate  in  writing  forthwith  the  fact  of  such  withdrawal 
Finance  Board,  and  thereafter  keep  or  deposit  the. same  as 
lance  Board  may  direct.  (Code  1887,  §  2888.) 
visors*  Note. — Section  2156  creates  a  finance  board,  hence  where- 
e  word  "Governor"  formerly  ai>peared  In  this  section*  the  words 
;e  Board"  tire  now  used. 

6773.  OfB^cer  failing  to  give  new  bond  removed  from  office; 
arjr.  discontinued,  if  new  bond  not  given. — If  any  fedch  rffSeer,. 
ssioner  or  receiver,  being  so  required,  fail  to  give  s^uch  ipew 
rithin  the  time  required  by  the  court,  he  shall  be  deemed  to 
ty  of  a  breach  of  duty,  and  shall  be  forthwith  removed  from 
ee  or  trust ;  and  if  the  new  bond  required  of  any  depositary 
given  within  the  time  required,  such  depositary  shall  be  dis- 
led  and  the  moneys  of  the  State  be  forthwith  withdrawn. 
1887,  §  2889.) 

5774.  Surety  may  require  creditor  to  Bue.-r-The  surety,  guar- 
or  endorser  (or  his  committee  or  personal  representative),  of 
rson  bound  by  any  c6ntract,  may,  if  a  right  of  action  has  ac- 
thereon,  require  the  creditor  or  his  compiittee,  or  personal 
mtative,  by  notice  in  writing,  to  institute  suit  thereon,  and  if 
bound  in  a  bond  with  a  condition,  or  for  the  performance  of 
collateral  undertaking,  he  shall  also. specify  in  such  require- 
;he  breach  of  the  condition  or  undertaking  for  which  he  re- 
suit  to  be  brought.    (Code  1887,  §  2890.) 

ivisors'  Note. — ^Under  the  former  Umgnage  of  this  section  it  was 
Edmondson  v.  Potts,  111  Va.  70,  68  S.  E.  254,  21  Ann.  Cas.  1»05, 
e  notice,  must  show  a  clear  and  distinct  demand  to  the  creditor 
rlthjto  insUtate  suit."  The  word  "forthwith"  no  longer  apppars 
sectitMi.  The  omission  of  this  word  is  due  to  the  cfaange  mnde  in 
lowing  section. 

notice, to  sue  under  this  section  must  comply  substantially  with 
tnte  .and  must  show  a  clear  and  distinct  demand  to  the  creditor 
'ith  to  institute  suit."  A  notice  to  "take  such  action  as  is  netses- 
get  an  endorser's  name  off  the  note,"  or  to  sue  one  of  the  parties 
.  is  not  a  sufficient  compliance  with  the  statute.  iMmondson  t. 
Ill  Va.  79,  68  S.  E.  254,  21  Ann.  Cas.  1365.  Annotated  16  Va. 
eg.   357.     But  see  revlsors'  note  above. 

ir  lengthy  article  on  subrogation  in  Va.,  see  16  Va.  Law  Reg.  321. 
ted  but  not  construed,  Manson  v.  Rawlings,  112  Va.  384,  71  S.  E. 

e  notee  to  next  section. 

ir  W..ya.  decisions  on  similar  statute,  see  Justls'  Annotations, 

•  101,  section  1. 

5775.  Effect  of  f Kllnre"  to  sue. — If  such  creditor,  or  his  com- 
,  or  personal  representative,  shall  not,  within  fifteen  days  after 
equirement,  institute  suit  against  every  party  to  such  con- 
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tract,  who  is  resident  in  this  State  and  not  insolvent,  and  pros 
the  same  with  due  diligence  to  judgment  and  by  execution,  he 
forfeit  his  right  to  demand  of  such  surety,  guarantor  or  end 
or  his  estate,  and  all  his  co-sureties  and  their  estates,  the  n 
due  by  any  such  contract  for  the  payment  of  money,  or  the 
ages  sustained  by  any  breach  of  the  collateral  condition  or  u 
taking  specified  as  aforesaid;  but  the  conditions,  rights,  and 
edies  against  the  principal  debtor  shall  remain  unimpaired  the 
(Code  1887,  §  2891.) 

Revlsors'  Note^ — ^Vnder  this  section  the  oroditor  has  flfteen 
after  notice  glveq  under  the  preceding  section  within  which  to  Ins 
suit.  Formerly,  he  was  given  "a  reasonaUe  time."  It  was  th 
better  to  flx  a  definite  period.  The  words  "guarantor  or  endoraMr** 
■  in  line  six  of  the  text  are  new,  and  the  purpose  of  their  insertion 
make  the  language  as  comprehensive  as  that  of  tlie  preceding  sect! 

Indorser.^First  indorser  may  require  holder  of  note  to  sue,  no^ 
standing  agreement  between  holder  and  second  indorser  to  extend  tl 
payment,  and  such  an  extension  does  not  release  first  indorser.  V 
V.  Independence  Nat.  Bank,  96  Va.  728,  32  S.  E.  469,  70  Am.  St.  Rer 

Receiver.— A  receiver  appointed  to  collect  purchase  money  ol 
sold  by  him  as  commissioner,  tor  which  he  had  taken  a  bond  with  i 
to  himself,  is  not  a  creditor  in  the  sense  of  the  statute.  iDavis'  Adi 
Snead,  33  Grat.  705. 

Several  sureties. — Where  some  of  several  sureties  who  hat 
quired  creditor  to  sue  are  discharged  by  his  failure  so  to  do,  the 
sureties  are  also  discharged,  though  they  may  not  have  united  in  tl 
quirement.     Wright's  Adm'r  v.  Stockton,  5  Leigh  153. 

Equitable  relief. — Surety,  before  payment  of  debt,  may  res( 
equity  to  compel  creditor  to  collect  and  principal  debtor  to  pa 
debt.  Kent  v.  Matthews,  12  Leigh  S74;  Hatcher's  Adm'r  v.  Hat 
Ex'rs,  1  Rand.  63;  Humphrey  v.  Hitt,  6  Grat.  624,  52  Am.  Dec. 
Randolph's  Adm'x  v.  Kinney,   3  Rand.   397. 

Surety  may  enforce  tor  his  exoneration  any  lien  of  creditor  on 
of  principal,  and  may  bring  any  suit  in  equity  which  a  creditor 
bring.  Stephenson  v.  Tavemers,  9  Grat.  398.  See,  also,  Cabell's 
V.  Megginson's  Adm'rs,  6  Munf.  202. 

Surety  is  in  equity  discharged  from  the  debt  where  creditoi 
out  an  attachment  and  levies  same  on  goods  of  principal  debtor  suf 
to  satisfy  the  debt,  but-  afterwards  accepts  a  mortgage  and  releasi 
attachment,  and  debtor  eloigns  the  mortgaged  effects.  Ashby's  Ad 
Smith's  Ex'x,  9  Leigh  164. 

Laches. — tiaches  is  neglect  to  do  something  that  a  party  shou 
surety  cap  never  charge  creditor  ^Ith  laches  until  he  has  in  vain  n 
him  to  pursue  principal.  Alexander  v.  Byrd,  85  Va.  690,  8  S.  E 
Coleman  v.  Stone,  85  Va.  386,  7  S.  E.  241;  Croughton  v.  Duval,  3  Ci 

Due  diligence. — Does  not  peremptorily  require  obligee,  after  o 
ing  judgment,  to  sue  out  execution  upon  it;  only  requires  due  dill 
Harrison's  Ex'r  v.  Price's  Ex  r,  25  Grat.  563. 

Negligence  cannot  be  imputed  to  creditor  where  clerk  has  r 
to  issue  execution  because  of  stay  law.     Id. 

Creditor  is  not  required  to  pursue  the  estate  of  the  prlnci 
equity  to  impeach  alleged  trudulent  conveyances  or  to  subject  an 
of  the  principal  or  to  exhaust  his  remedies  against  the  principal 
he  can  look  to  surety.     Id.     See  Meade  v.  Grigsby's  Adm'rs,  26  Gra 

Coontermand  of  execution. — Countermand  of  execution  by  ci 
after  it  goes  into  the  hands  of  the  sheriff,  but  before  it  is  levied 
not  release  surety  of  execution  debtor.  Humphrey  v.  Hitt. -6  Grat 
62  Am.  Dec.  133. 

Release  of  levy. — ^Nor  will  release  of  levy  of  execution  upon 
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if  surety  release  co-surety.     Alexander  v.  Byrd,  86  Va.  690,  8  8.  B. 

See  Harrison's  Ex'r  v.  Price's  Ex'r,   25  Grat.  553. 
teasonablo  time. — Reasonable  time  herd,  when  suit  was  commenced 
lonths  after  notice  was  given.     Yuille's  Adm'r  v.  Wlmblsh's  Adm'r, 
L.  308. 

'he  statute  now  requires  suit  to  toe  instituted  within  fifteen  days 
notice.     See  revlsors'  note  above. 

ienerally. — This  section  does  not  change  the  relation  or  the  con- 
between  creditor  and  surety.  Harrison's  Ex'r  t.  Price's  Ex'r,  25 
553. 

ruaranty  is  distinguished  from  suretyship  in  being  secondary  while 
itter  is  a  primary  obligation.  Piedmont  Guano  &  Mfg.  Co.  v. 
s,   86  Va.  941,  11  S.  E.  883, 

for  general  liability  of  a  guarantor,  see  2  Va.  Law  Reg.  78.  See 
•ton,  L,.  Pr.  (2d  Ed.)  1079;  2  Min.  (4th  Bd.)  830,  840;  3  Min. 
!d.)    188,   214. 

See  Burks'  Pleading  and   Practice,  p.  390. 
^ited,  Edmondson  v.  Potts,  111  Va.  79,  68  S.  E.  264,  21  Ann    Gas. 

Manson  v.  Rawlings,  112  Va.  384,  71  S.  B.  564;  Colona  t.  Parksley 
Bank,  120  Va.  812,  92  S.  B.  979. 

for  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
er  101,  section  2. 

B.  5776.  How  surety,  on  bond  given  under  decree  of  court  for 
lent  of  money,  may  obtain  indemnity. — A  surety  (or  his  com- 
16,  or  personal  representative)  in  a  bond  (other  than  the  bond 
commissioner  or  receiver)  given  under  a  decree  or  order  of  a 
t  for  the  payment  of  money,  if  no  suit  be  pending  for  the 
rery  thereof,  may  file  his  petition  in  the  court  which  rendered 
ade  the  decree  or  order,  or  to  which  the  case  has  been  removed, 

bond  of  indemnity.  The  petition  shall  state  that  the  petition- 
,s  reason  to  believe  that  he,  or  the  estate  he  represents,  is  likely 
ift'er  pecuniary  loss  in  consequence  of  such  suretyship,  the 
ads  of  such  belief,  and  be  verified  by  affidavit.  Upon  the  filing 
le  petition  and  proof  of  reasonable  notice  to  the  principal  in 
lond,  and  all  the  parties  in  interest,  the  court  may  require  such 
unifying  bond,  with  satisfactory  sureties,  to  be  given  within 
le  to  be  prescribed.  If  such  bond  be  given,  it  shall  be  with 
ition  and  shall  bind  the  obligors  therein  to  indemnify  the 
:ies  in  the  former  bond  against  all  loss  or  damage  in  conse- 
ce  of  such  former  bond.  If  such  bond  be  not  given,  the  court, 
le  request  of  such  surety,  personal  representative,  or  committee, 
e  money  be  due  and  payable,  or  whenever  the  same  becomes 
ind  payable,  shall  order  suit  to  be  brought  for  its  recovery,  and 
!cuted  to  judgment  and  by  execution.  (Code  1887,  §  2892.) 
c.  5777.  Surety's  remedy  against  principal  for  money  paid. — 
ly  person  liable  a.s  bail,  surety,  guarantor,  or  endorser,  or  any 
iff  liable  for  not  taking  sufiRcient  bail,  or  the  committee,  or 

or  personal  representative  of  any  so  liable,  pay,  in  whole  or 
irt,  any  judgment,  decree,  or  execution,  rendered  or  awarded 
ccount  of  such  liability,  the  person  having  right  of  action  for 
imount  so  paid,  may,  by  motion  in  the  court  in  which  the  said 
ment,  decree,  or  ex<)cution  was  rendered  or  awarded,  obtain 
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judgment  or  decree  against  any  person  against  whom  such  i 
of  action  exists  for  the  amount  so  paid,  with  interest  from  the 
of  payment,  and  five  per  cent,  damages  on  Said  anioant.    (Code"] 
§  2893.) 

In  KeneraJ.^As  to  who  are  sureties,  see  Tompkins  v.  Mltcbe 
Rand.  428;  Buchanan  v.  Clarlt,  10-  Grat.  164;  Harrtdon  *.'  Piel 
Wash.  ;136;  Harris  v.  Brooks,  21  Pick.  196,  32  Am.  Dec.  254;  Willi 
Adm'r  v.  Macatee's  Trustee,  86  Va.  681,  10  S.  E.  1061;  Cox  v.  Tho 
AdmX.  9  Grat.  312;  Morrow's  Adm'r  v.  Peyton's- Adm'r,  8  Leigh  E 

Remedy  is  cumulative,  and  doiBS  not  deprive  i>arty  of  his  actic 
law  or  suit  In  equity.  Mills  v.  Central  Bank,  16  Grat.  »7;  Tinslc 
Oliver's  Adm'r,  6  Munf.  419;  Eppes  v.  Randolph,  2  Call  125;  Moui 
V.  Bank's  Ex'r,  6  Munf.  387. 

Before  a  surety  Is  entitled  lo  be  subrogated  to  th^  rights  ol 
creditor,  he  must  have  paid  or  satisfied  the  debt  of  the  principal, 
execution  <tt  bond  to  creditor  is  not  sufficient  unleas  it  be  accepte 
satisfaction  of  debt  of  the  principal.     Combs  v.  Candler,   95'  Va.  'i 
S.  E.  815. 

Undertaking  by  surety  to  pay  the  bond  for  consideration  reci 
from  principal  does  not  convert  the  surety  into  the  principal  and 
principal  into  the  surety  in  respect  *o^:tJie  creditor.  William  &  1 
College  V.  Powell,  12  Grat.  372.     .  ...  , 

See  sections  6044-6046  and  notei.     See  2  Batten,  L*.  Pr.   (2d 
783,  1069,  et  seq.,  1334;  4  Min.  (3d  Ed.)   1323. 

As  to  the  surety's  right  of  contribution  and  sabetitution,  see  2 
(4th  Ed.)  840;  Enders  v.  Brune,  4  Rand.  438;.  Watts  v.  Kinmey,  3  I 
272,    23  Am.   Dec.    266;    Douglass  v.   Pagg,   8   Leigh   588;    Hopewe 
Cumberland  Bank,  10  Leigh  206  (2d  Ed.)  214;  Glvens  vi  Nelson's 
10  Leigh. 382  (2d  Ed.)  397;  McGlung  v.  Beirne,  10  Leigh  394   (2d 
410,  34  Am.  Dec.  739;  Haffey's  Heirs  v.  BIrchetts,  11  Leigh  85;  Pov 
Ex'rS  V.  White,  11  Leigh  309  (2d  ^d.)  322;  Wheatley's  Heirs  v.  Call 
12  Leigh   264,  37  Am:.  Dec.   654;    Bank  v.   Boisseau,  Id.    387;    Kei 
Matthews,  Id.  573;   Brown  v.   Glascock's  Adm'r,   1   Rob.   461    (2d 
486;   Robinson  v.  Sherman.   2  Grat.   178,  44  Am.  Dec.   381;   Bentl( 
Harris'  Adm'r,   2   Grat.    357;    Leake  v.   Ferguson,   Id.    419;    Rodge) 
McCluer's  Adm'rs,  4  Grat.  81,   47  Am.  Dec.  715;   Preston  v.  Prestc 
Grat.  88,  47  Am.  Dec.  717;  Stephenson  v.  Tayernecs,  9  Grat.  398;  H 
Manser,    11    Grat.    522;    Clevlnger  v.    Miller,    27    Grat.   740;    Crom* 
Cronier's  Adm'rs,  29  Grat.  280:  Chrisman's  Adm'x  v.  Harman,  29  i 
494,  26  Am.  Rep.  387;  Robertson  v.  Trigg's  Adm'r, '32  Grat.  76;  Gi 
v.  Wysors,  Id.  127.;  Sherman's  Adm'r  v.  Shaver,  75  Va.  1;  Rhea  v.  Pre 
Id.  757;  Bank  of  O.  D.  v.  Allen,  76  Va.  200;   Hauser  v.  King,  Id. 
Ro8enba.um  v.  <}oodman,  78  Va.  121;  Penn  v.  Ingles,  82  Va.  65; 
drick  V.  Forney,   22  Grat.   748;   Rixey  v.  Pearro,  89  Va.  113;   16  I 
498;  Exchange,  etc.,  Co.  v.  Bayless,.  91  Va.  134,  21  S.  E.  279;  Ror 
Ferguson,  96  Va.  411,  31   S.  E.   817;   Sands'  Adm'r  v.  Durham.  98 
392,  36  S.  E.  472,  54  L.  R.  A.  614;  Repass  v.  Moore,  98  Va.  377,  36 
474;  Nalle  v.  Parish,  98  Va,  130,  34  S.  B.  985;  Sands'  Adm.'r  v.  Dur 
99  Va.  263.  38  S.  B.  145.  54  L.  R.  A    614,  86  Am.  St.  Rep.  884;  Fu 
son  V.  Taylor,  100  Va.  426,  41  S.  fi.  863.  

Ad  to  the  effect,  in  "te^pecf  to  the  surety,  of  fireditorS,  mei^e  li 
gence  of  principal,  or  extending,,  by  contract,  lime  of  payment  or 
formance,  or  releasing  liens  and  securities"  without  the  suretyls  con 
see  3  Min.  (i2d  Ed.)  186;  Croughton  v.  Duval,  3  Call  70  (2d  Ed.) 
Hill  V.  Biill,  Gilmer,  149;  Norris  v.  Crummey,  2  Rand.  323;  Loc 
Sum^vers,  3  Rand.  611;  Hunter's  Adm'r  v.  Jett,.4  Randv  104;  McKe; 
Esl'rs  V.  Waller,  1  Leigh  434;  Alcock  v.  HJU.  4, Leigh  622;  Harnsber 
Ex'r  V.  Geiger's  Adm'r,  3  Grat.  144;  Humphrey  v.  Hltt,  6  Grat. 
52  Am.  Dec.  133;  Walker  v.  Com.,  18  Grttt.  13,  98  Am,  Dec.  631;  Sbai 
V.  McMullin,  25  Grat.  211;  Harrison's  Ex'r  v.  Price's  Ex'r,  26  Grat. 
Com.  V.  Holmes,  Id.  771;  Smith  v.  Com.,  Id.  780;  Adams  v.  Logan 
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1;   Coffman  v.  Moore's  Ex'rs,  29  Grat.  244;   Richmond  &  P.  R. 

asey,  30  Grat.  218;   Callaway's  Ex'rs  v.  Price's  Adm'r,  32  Grat. 

f.  Martin,   78  Va.   1;   Christian  v.  Keen,  80   Va.   369;    Kyger  v. 

Va.   507,  16  S.  E.  627:   Stuart  v.  Utncaster,  84  Va.  772,  6  S.  E. 

;hange,  etc.,  Co.  v.  Bayless,  91  Va,  134,  21  S.  E.  279;  State  SaV. 
Baker,  93  Va.  510,  25  3.  E.  550;  Bacon's  Adm'r  v.  Bacon's 
94  Va.  686,  27  S.  B.  576;  Wright  v.  Independence  Banlc,  96 
32  S.  E.  459,  70  Am.  St.  Rep.  889;  Brldgewater  Mills  Co.  v. 
98  Va.  721,  37  S.  E.  290. 

;ussed,  9  Va.  Law  J.  1. 

m  of  notice  of  motion  by  surety  against  principal.   4   Min.    (3d 

i9.  I  . 

W.   Va.  decisions  on  similar  statute,   see  Justls'   Annotations, 

101,  section   3. 
Gregory's   Forms  No.   354. 

ading. — Surety  having  paid  five  several  sums  of  money  for  prln- 

ly  maintain  five  several  motions,  afld  recover  several  judgments 

lebts  and  costs  of  each  motion.     Ayres  v.  Lewellln,  3  Leigh  609. 

otlon  by  defendant  to  consolidate,  see  Id.,  616. 

he  notice  apprise  defendant  of  the  grounds  of  motion  it  is  suf- 
Graves  v.  Webb,  1  Call  443.  But  it  the  notice  descend  to  par- 
proof  must  correspond.     Drew  v.  Anderson,  Id.   61. 

he  defendant  appear  and  judgment  be  rendered  on  a  hearing,  the 

f  the  motion  is  not  part  of  the  record  unless  it  be  made  so  by 

xceptions.      Ayrea  v.  Jjewellin,  3  Leigh  609. 

5778.  Effect  of  confession  of  judgment,  or,  etc.,  by  surety 
;  notice  to  principal,  or  knowledge  by  principal  of  suit  and 
ending  it.— If  any  .such  surety  (other  than  bail),  or  his  com- 
er heir,  or  personal   representative,  confess  judgment,  or 

udgment  to  go  against  him  by  default,  without  giving  notice 
)rincipal  (if  he  be  a  resident  of  the  State),  or  his  committee, 
onal  representative,  to  defend  the  suit,  and  after  such  prin- 
flfers  to  defend  the  .suit,  and  tenders  counter  security,  ap- 
by  the  court  in  wliich  the  suit  is  pending,  the  said  principal, 
committee,  or  heirs,  or  representative,  may  have  the  benefit 
•y  defense  against  the  motion  or  suit,  of  such  surety,  or  his 
ttee,  or  representative,  or  heirs,  against  him  that  he  might 
ad  against  the  creditor ;  and  in  all  cases  in  which  any  prin- 
ebtor,  or  his  committee,  or  representative,  or  heirs,  knowing 
pendency  of  any  suit  against  his  surety,  or  the  committee,  or 
r  personal  representative  of  such  surety,  shall  not  offer  to 
such  suit,  he  shall  be  precluded  from  making  any  de- 
0  the  claim  of  the  surety  which  he  might  have  made  against 
t  of  the  creditor.  (Code  1887,  §  2894.) 
e  2  Barton,  L.  Pr.   (2d  Ed.)   1074. 

ir  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
■  101,  section  4. 

5779.  When  contribution  among  wrongdoers  enforced— Con- 
on  among  wrongdoers  may  be  enforced  where  the  wrong  is 
:  act  of  negligence,  and  involves  no  moral  turpitude. 

^visors'  Note. — This  section  is  new. 
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TITLE  56. 

Actions  for  Injuries,  and  Action  of  Detinue. 


Ch.  236.    Actions  for  injuries. 
237.    Action  of  detinue. 


CHAPTER  236. 
Acttons  for  Injaries. 


Sec. 
6780. 
6781. 
6782. 


6783. 
6784. 
6786. 


6786. 

6787. 

6788. 
6789. 

6790. 


Action  for  seduction. 

For  insulting  words. 

Unauthorized  use  of  the 
name  or  picture  of  any  per- 
son for  the  purpose  of  trade 
or  for  advertising  purposes 
prohibited. 

For  wrongful  distress,  etc. 

Replevin  abolished. 

Damages  from  violation  of  a 
statute,  and  remedy  there- 
for, and  the  penalty. 

When  suit  may  be  main- 
tained on  account  of  death 
of  a  person  caused  by 
wrongful  act  of  another. 

How  and  w  h  e'n  to  be 
brought;  how  damages 
awarded;    new  trials. 

To  whom  amount  recovered 
to  be  paid. 

How  claims  to  damages  un- 
der Sec.  6786  may  be  com- 
promised, and  amount  re- 
ceived distributed. 

When  right  of  action  not  to 


Sec. 

determine,  nor  action, 
brought,  to  abate. 

6791.  Liability  of  intrastate 

mon  carriers  by  rail 
operated  by  steam  f( 
jury  to,  or  death  of 
ployees. 

6792.  Contributory   negligent 

bar  to  recovery;  violat 
safety  appliance  acts. 

6793.  Assumption    of   risk; 

tlon  of  safety  app 
acts. 

6794.  Contracts    exempting 

liability  void;  set-off  < 
surance. 

6796.  The  term  common  carr 
embrace  receivers,  etc 
not  persons,  etc.,  opei 
steam  railroads  primai 
incidental  to  the  opei 
of  coal  mines,  etc.; 
roads  owned  by  count; 

6796.  Action  may  embrace  ' 
ity  under  both  State 
Federal  acts. 


Sec.  6780.  Action  for  seduction. — An  action  for  seduction  m 
maintained,  without  any  allegation  or  proof  of  the  loss  of  the  sc 
of  the  female,  by  reason  of  the  defendant's  wrongful  act.  ( 
1887,  §  2896.) 

In  general. — Does  not  give  action  in  any  case  in  which  it  dl 
lie  at  common  law;  only  dispenses  with  proof  of  loss  of  service.  I 
Hodges,  13  Grat.  726. 

Where  a  daughter,  over  the  ajte  of  twenty-one  years,  who  lives 
from  her  father's  house,  under  a  contract  for  her  service  made  bj 
self,  after  she  became  of  age.  for  her  own  benefit,  is  seduced,  the  i 
(2628) 


Digitized  by 


Google 


«] 


ACTIONS  FOB  INJUBIES 


§5781 


tather  •will  not  He  either  at  common  law  or  under  thl?  sttitute. 
Hodges.   13  Orat.  726. 

es  not  alter  rule  as  to  commen«inont  of  action,  and  when  dau^jh- 
i  away  from  her  father's  hotise  at  the  time  of  the  seduction,  but 
d  and  was  confined  there,  and  nursed,  the  statute  of  limitations 
iy  begin  to  run  from  that  time.     Clem  v.  Holmes,  33  Grat.  722, 

Rep.  793.     See  1  Barton,  L.  Pr.  (2d  Ed.)  110.     See,  also,  1  Bar- 
Pr.  186;  4  Mln.  (3d  Ed.^  528.  ct  spq.;  1  Min  ',4th  Ed.)  1>2S,  430; 
r.  Campbell,  13  Grat.  673;  Gregory's  Forms  No.  77. 
r  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 

103,  section  1. 

sading. — In  action  by  faihnr  for  the  sediictlon  of  daughter  de- 
>n  must  allege  relation  of  master  and  servant,  aa  the  action  is 
1  on  that  relation,  and  not  that  of  parent  and  child.  I.ee  v. 
,  13  Grat.  726.  As  to  what  is  -^ulfcient  allegation  of  that  reia- 
e  Clem  v.  Kolmes,  33  Grat.  722.  3f  Am.  Rep  793. 
Eiintifr   may  elect  to   bring   trejpaR?   c<r   ca^e   for  the  seduction. 

y.  Elliott,  6  Mnnf.  .')87;   Same  t.  EUlotte,  Gilmer  33.     See  sec- 
S6.     Counts  In  trespass  mp.y  he  joined  to  count  in  case  in  a.itioii 

case      Parsons  v.  Harper,  16  Grat.  64. 

rldcnce. — Defendant'.^  letters  tc>  plaintiff's  daughter  relative  to  the 
are  admissible;  but  the  hearsay  testimony  of  witness  not  acqualnt- 
li  plaintiff's  general  reputation  for  chastity,  and  her  mere  lo^se 
se  and  immodest  remark."  to  other  yownr  n'.en,  are  inidmlssible; 
here  defendant  fails  on  examination  in  ch'ef  to  give  details  of 
e  taken  by  her  with  him  on  night  of  seduction,  such  details  are 
ly  excluded  when  offered  on  re-oxam'natlcn.  Fry  v.  L?slle,  S7 
9,   12  S.  B    671. 

>  enhance  damaeres  plaintiff  may  prove  that  defen.lart  promised  to 
his  daughter,  and  by  means  of  said  promise  had  8ucceed=>d  in  .le- 
ng  her.     White  v.  Campbell,  13  Grat.  573. 

»cnniary   condition    cf   the   dttendant   may   bo    shown.     Clem    v. 
9,  3S  Grat.   722,  36  Am.   Rep.   7!<3. 
efensc. — Infancy  nc  defense.     Try  v.  Leslie.  87  Vn.  269,  12  s.  E. 

istrnction. — ^Not  error  to  Instruct  the  Jury  that  if  the  conduct  of 
ilntlff  shall  appear  (o  Lave  been  indiscreet,  that  Is  a  circumstance 
should  mitigate  the  damaget,  and  to  refuse  to  instruct  that  they 
to  And  for  the  defendant  if  it  appeared  to  them  thut  the  father  did 
t  with  the  caution  of  a  mac  of  oxdlnary  rruience      Parker  v.  El- 

5  Munf.   587. 

.  5781.  For  insulting  words. — ^AU  words  which,  from  their 
eonstmction  and  common  acceptation,  are  construed  as  in- 

and  tend  to  violence  and  breach  of  the  peace,  shall  be  action- 
No  demurrer  shall  preclude  a  jury  from  passing  thereon. 

!  1887,  §-2897.) 

I  gBoend. — All  common-law  defamations  are  Insults.     Moseley  v. 

6  Grat.  634;  Pajme  v.  Tancll,  98  Va.  266,  36  S.  E.  725.  Applies 
rds  written  as  well  as  spoken.  Chaffin  t.  Lynch,  83  Va.  106,  1 
803.     If  publication  be  necessary,  the  writing  and  sending  of  such 

to  the  person  Viheled  Is  sulficlent.  Holland  v.  Baichelder.  84  Va. 
)  S.  E.   695. 

,etter  sent  bv  servant  to  neighbor's  wife,  artfully  asserting  th&t  she 
nvited  writer  to  meet  her,  and  propns.ng  private  interview,  at  a 
md  place  specified.  Is  within  the  meaninsr  of  the  statute,  and  ac- 
)le.  KoUand  v  Batchclder,  S4  Va.  664,  5  S.  E.  635. 
'o  charge  a  white  man  with  being  a  negro  :s  calciiltted  to  Infict 
'  and  damage  upon  him,  for  which  he  has  a  cause  cf  action.     Spen- 

Looney,  116  Va.  767,  82  S.  B.  745;  20  Va.  L.  Reg.  540  and  note, 
k  publication  stating  that  fines  collected  by  an  officer  did  not  ap- 
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pear  on  the  records  are  uot  inEuUinc.  within  the  meaning  of  the  i 
Moss  V.  Harwood,  102  Va.  386,  46  S.  E.  385. 

It  is  not  place  where  libelous  article  is  printen,  but  the  place 
it  is  putliiibed  and  circulated,  tliat  makes. v/qrds  actiocable  ier 
making  one  who  procured  thnlr  publication  liable  therefor.  Ha; 
yailey,  63   Fed,  873.   U   C.  C.  A.    I7fi. 

In  the  absence  of  an  uverm'?nt  in  the  declaration  that  froi 
usual  construction  and  con.'n)on  acceptation  alleered  defamatory 
are  cciistrned  as  insults  and  tend  to  violence  and  a  breach  of  tk>e 
or  some  equivalent,  declaration  is  demurrable.  Mosf  v.  Harvroc 
Va.  386,   9  Va.  Law  Reg.   1042,  and  note.  46  S.  E.   38.'). 

A  publication  containing  insulting  wc-ds  may  be  declared  on 
the  st.ntuto.  thoui;h  it  be  libelopG  under  the  common  law.  Chi 
Lynch,  83  Va.  106,  1  S.  B.  803;  Payne  v.  Tancil,  98  Va.  262.  3! 

7  25. 

An  allegation  that  the  words  used  are,  "from  their  usual  co 
tiou  and  common  acceptation  construed  as  insults,  and  tend  to  t 
and  breach  of  the. peace,"  makoh  the  declaration  one  undei   the  s 
thoMs;h  words  used  are  objectionable  at  conimon  law.     Haskell  v. 
lii-   Fed     873.  11    CO.  A.   476. 

Declaration  is  demurrable  niiU-ss  it  suiiiclently  sets  out. either 
<>f  common-law  slander  or  an  insulc  under  the  statute.  Hogan  < 
moth,   16  Grat.  80. 

The  common  law  and  strttutrry  causes  c'  action  .ca:mot  be  b 
Vn  one  count.  Moseley' v.  Moss,  6  Grat.  534;  Hogan  v.  Wilmo 
Grat.  80;  Chaffin  v.  Lynch,  83  Va.  106,  1  S.  B.  803. 

Dc-laration  must  aver  that  the  norrts  from  the  usval  consti 
and  common  acceptation  are  tonstiiicd  as  insults,,  ard  tend  to- v 
and  breach  of  the  peace,  or  ejfe  employ  some  other  equivalent  <iv( 
to  denote  that  the  words  are  arlionab'.e  i;nder  the  stsrtute.  Ho 
Wllmoth,  16  Grat.  80;  Chaffl^  v.  Lynch,  83  Va.  106.  1  S.  E.  803. 

Where  the  words  are  not  charged  to  have  been  spoken  of  ( 
ceming  the  plaintiff,  and  there  is  nothing  which  can  by  fair  coi 
lion,  apply  to  the  plaintiff,  the  declaration  will  be  in-sufTlcient.  C 
Shelor,  2  Munt.  193;  Donaghe  v.  Rankin,  4  Munf.  261. 

In  an  action  for  a  statutory  slander,  the  plairtifl  mu=it  decla 
der  the  statute.  If  he  does  not,  his  declaration  must  set  out  a  coi 
law  slander,  and  if  the  words  charged  do  not  amount  to  slandc 
cannot  be.  helped  by  the  innuendo.     Moseley  v.  Afoss.  6  Grat.  53 

A  declaration  laying  (be  charge  in  the  alternative,  viz.,  thi 
defendant  spoke  words  or  words  of  like  import,  is  good  after  v 
BpU  v.   Bugg,  4   Mupf.   260. 

For  monographic  note  on  Libel  and  Slander,  see  Bourland  v.  E 

8  Grat    27,  Va.  Rep    Ann. 

Form  of  declaration  in  trespass  on  the  case  for  slander,  und 
statute  of  Virginia,  4  Min.    (?d  Ed.)    1711.  . 

See  12  Va.  L.  Reg.  27 5  et  seq. 

See  1  Barton,  L.  Pr.  189;   4  Min.   (3d  Ed.)   467-;   Burks'  PI. 
pp.   240,  2.52,   348,  487,  949,   section   6240;    3   Va.  Law  Reg.  469. 
generallv,  Hillard  v.  Collins,  25  Grat.  343:    Adams  v.  Lawson,  17 
250,   94   Am.  Dec.  465. 

Cited  but  not  construed,  Meade  v.  Meade.  Ill  Va.  451,  69  8.  I 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annot 
chapter  103,  section  2. 

Abusive  language  is  a  misdemeanor  under  section  4536. 

Jnstlfloation  and  privilrt;ed  communications. — Section  6240  az 
rule  as  to  privileged  communications  apply  as  well  to  actions  unde 
section  as  to  comnion-law  actions  Q£Jikai|M^^^pder,  Chaffln  v.  I 
84  Va.  884,  6  S.  E.  474;  Id^-^^^VaTlliTlT^^lt E.  803.  See 
ley  v.  .Moss.  6  Grat.  634;  Brooks  v.  Callo'vay,  127IBP'  *®6-  ^^ 
erally,  as  to  Justification  and  privileged  communicati'^^f*^'^''  ^  ^ 
i3  Ve.  106.  1  S.  E  803.  Brown  v.  N.  &  W.  R  o^^lO  Va.  61 
S.  E.  664,  60  L.  R.  A.  472;  Reusch  v.  Roanoko,  etc  A"  ^  Va.  53 
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58;   Strode  v.   Clement,   90  Va.   553,  19  S.  E.   177;   Bourland  v. 

8  Grat.  27. 

■son  attacked  may  reply. — One  insult  ^nnot  be  set  off  against 
,  yet  it  a  man  is  attacked  bv  another  In  a  newspaper  he  may  le- 

his  rerly  is  not  unnocessarily  defamatory  of  his  assailant,  and 
itly  made  in  his  defenfc,  it  will  be  privileged.  Ohalfin  v.  Lynch, 
lOfi.  IRE.  803.  See  Hannan  r.  Cundift,  82  Va.  239.-  Aa  to 
;  offensive  language  as  provoccation,  aee  Bourland  v..  EMdsoti,  8 
7 

istruction  of  spoken  word.s. — Words  will  be  understood   by   the 
n  the  sen.se  in  which  they  were  'inderstood  by  the  bystanders. 
.   Ycung,   1    \Vash.   150,   1   Am.  Dec.  4  46:    Roane.  J:,  in  Cave.  v. 
2   Munf.    l:M. 
ler  word.i. — When  words  laid  in  the  declaration  have  been  proved, 

before,  procif  of  the  spraining  of  llko  words  as  those  laid,  either 
ir  after  they  were  spoken,  Is  admissible  to  affect  the  measure  of 
s.      Hansbrough  v.  iSlinnelt,   25   Grat.   495. 

Ending  that  defendant  cfiiiped  the  publication  of  libelous  articles 
sustained  where  it  appeavs  ftom  his  testimony  .ns  a  witness  for 

that  he  uttered  the  words  set  out  In  declaration  in  a  conversa- 
h  editor  of  paper  prior  to  their  publication.     Haskell  v.  Bailey, 

873,    11    C.   C.  A.   476. 
nages. — It  is  not  necessary  to  itovc;  actoal  pecuTiiary  loss  result- 
1  the  utterance  of  insultin;,'  words.  a<t  the  law  presumes  that  dam- 
mit therefrom.     Boyd  v.  Boyd,  116  Va.  326,  82  S.  E.  110:   Ram- 
arrison,  119  Ya.  682,  89  S.  E.  977. 

;re  is  no  rule  of  law  fixin?  the  moas'ore  of  damages,  ncr  can  it 
led  by  any  process  of  computation.  The  jury  is  regarded  as  the 
1  safest  tribunal  Ic  detern.inf  not  only  the  .chara;;ter  of  the  al« 
suiting  words,  but  eke  the  measuie  of  damai;es.     Boyd  v.  Boyd, 

326.  82  S.  E.  110. 

ere  the  speaking  of  the  insulting  word?  is  admitted,  the  charac. 
he  witnesses  who  testify  only  as  ;c  the  language  used,  and  the 
Lances  attending  its  utterance,  and  not  aa  to  the  damages  sus- 
ip  of  no  value  in  delerm:"nin>r  the  damages  sustained.  Boyd  v. 
16   Va.   326,   82   S.   E.    HO. 

Boyd  V.  Poyd,  116  Va.  326,  82  S.  E.  110  (action  under  thisr  stc- 
mmonly  known  as  tho  &nti-duell)ne  act>;  tVo  plaintiff  was  a 
and  the  dofendcnt  a  mnn.  A  rerivery  of  $3,000  damages  was 
In  Ramsay  v.  Harrison.  119  Va.  -682,  89  S.  E.  977  (also  an 
tider  this  section),  the  plaintiff  -was  n  man  and  the  defendant  a 

in  which  ca.se  a  roccveiy  of  J2.50O  dan.aef.s  was  sustained 
;  object  of  this  section  is  to  prevent  th<»  ufe  of  insultinsf  words, 
m  af-tion  thereunder  it  is  not  necessary  for  the  plaintiff  to  prov? 
ecunlary  loss  resulting  from  the  utterance  of  tho  insulting  wordc 
•  that  the  jurv  might  give  punitive  damagiis.  Ramsay  v.  Harri- 
)  Va.  682,  S9  S.  E.  977. 
dence  in  mitigation  of  damar-es,  see  section  6240  and  notes. 

to  inadequacy   of  d&mages.  icc   Plarkwell   v.   Lanrtroth>   90  Va. 

S.  E.  791. 
nurrer  to   evidence. — It    is   improper   for  trial   court   to  ksompel 

to  join  in  defendant's  dfnuirrer  to  the  evidence.  RoUand  v. 
l".r.  84  Va.  664.  5  .S.  E.  695.  P'tt  the  provision  as  try  demurier 
le  benefit  of  plaintiff,  .ir.d  may  be  waived  hy  him.  Brown  v.  N. 
.  Co.,  100  Va  bl9,  42  S.  V.  064,  60  L.  R,  A  472. 
V  trials — When  verdict  set  aside.— Court  has  the  power  to  cor- 
'  manifest  departure  from  risht   and  justice  on  the  part  of  the 

action  under  this  statute.     Corr  v.  I-ewis    94   Va.   ?6,   26  S.  E. 

;  verdict  of  the  jury  '.vlll  not  be  sf't  aside  Unless  'it  is  so  grossly 
e  (or  Inadequate)  as  to  Indicate  that  the  jury,  in  rendering  it, 
tuated  bv  prejudice,  passion  or  corruption,  or  that  *hey  were  mis- 

(2531) 


1. 


Digitized  by 
i 


Goo! 


§5782 


ACTIONS  FOB  INJT7BIES 


[TH 


led  by  some  mistaken  view  of  tbe  case,     rioyd  v.  Boyd,  116  Va.  32 

s.  E.  no. 

Putting  party  on  terms. — If  the  court  has  no  right  to  set  as 
▼erdlct  as  excessive,  It  has  no  risrht  to  put  a  party  upon  terms  to  a 
a  less  sum.     Boyd  v.  Boyd,  116  Va.  326,  82  S.  E.  110. 

Sec.  5782.    Unantborixed  use  of  the  namjB  or  picture  of  any  p< 
for  the  purpose  of  trade  or  for  advertising  purposes  prohibited 

person,  firm,  or  corporation  that  knowingly  uses  for  advertising 
poses,  or  for  the  purposes  of  trade,  the  name,  portrait,  or  pii 
of  any  person,  resident  in  the  State,  without  having  first  obti 
the  written  consent  of  such  person,  or  if  dead,  of  his  survi 
consort,  or  if  none,  his  next  of  kin,  or,  if  a  minor,  of  his  oi 
parent  or  guardian,  as  well  as  that  of  said  minor,  shall  be  de( 
guilty  of  a  misdemeanor  and  be  fined  not  less  than  fifty  nor  : 
than  one  thousand  dollars.  Any  person  whose  name,  portrai 
picture  is  used  within  this  State  for  advertising  purposes  oi 
the  purposes  of  trade,  without  the  written  consent  first  obtt 
as  above  provided,  or  if  dead,  the  surviving  consort,  if  any, 
none,  his  next  of  kin,  as  the  case  may  be,  may  maintain  a  su 
equity  against  the  person,  firm,  or  corporation  so  using  his  n 
portrait,  or  picture,  to  prevent  and  restrain  the  use  thereof; 
may  also  sue  and  recover  damages  for  any  injuries  snstaine 
reason  of  such  use,  and  if  the  defendant  shall  have  knowingly 
such  person's  name,  portrait,  or  picture  in  such  manner  as  is  fo 
den  or  declared  to  be  unlawful  by  this  chapter,  the  jury,  in  iU 
cretion,  may  award  exemplary  damages.     (1904,  p.  111.) 

Bevlsors'  Note. — Xhe  act  from  which  this  section  Is  taken  prot 
living  persons  only,  nie  revised  secticm  protects  the  dead  as  well « 
living. 

For  notes  upon  the  right  of  privacy,  see  11  Va.  Law  Re«.  63, 
10  idem  824,  12  idem  91. 

Decisions  of  other  States. — ^Under  similar  statute  in  New  To 
was  decided  that  tl:e  provisions  did  not  violate  the  dvfe  process  of 
the  equal  protection  of  the  laws  or  impairment  of  contract  clans 
the  State  or  Federal  Constitutions.  Nor  is  the  Htatute  invalidate 
the  fact  that  it  provides  that  the  name,  portrait  or  picture  of  an  1 
cannot  be  used  for  advertisement  purposes  without  the  written  co 
of  his  or  her  parent  or  guarcllar.  Wyatt  v.  James  Creery  Co.,  Ill 
Supp.  86.     See  also  Peclt  v.  Tribune  Co.,  214  U.  8.  185. 

In  Binns  v.  Vitagraph  Co..  ns  N.  B.  1108,  the  N.  Y.  Court  o 
peals  decided  that  a  similar  statute  applied  in  a  oase  where  a  movini 
ture  company  used  a  picture  representing  it  to  be  the  likenesp  o 
plaintiff  when,  as  a  matter  of  fact,  it  waH  not. 

In  an  action  for  damages  on  the  ground  tbiat  tbo  defendante 
publislhed  a  likeness  of  plaintiff  in  an  advertisem.enjt  without  his  au 
Ity,  the  Supreme  Court  of  Rhode  Island  held  that  there  was  no  such  i 
as  "the  right  of  privacy"  for  the  invosion  of  which  an  action  for 
ages  lies  at  common  law.     l-l<»nry  v.  Oherrv  &  Webb.  73.Atl.  RfeP.  i 

The  Court  of  Appeals  of  Kentucky,  however,  sustained  a  jade 
for  the  plaintiff  in  the  case  whero  a  picture  was  published,  accompi 
by  a  personal  sketch  and  a  fi^rged  letter  of  rocommendation  of  a  P 
medicine.    Poster,  Mllburn  &  Co.  v.  Chlnn.  120  S.  W.  Rep.  364. 

The  Supreme  Court  of  the  United  States.  In  I'ecK  v.  Tribun<»  Cc 
Sup.  Ct.  Rep.  454,  214  U.  S.  186,  reversed  the  U.  S.  Circuit  Court  i 
reeling  a  verdict  for  the  d'-fendant  where  a  woman's  picture  was 
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nndei  the  name  of  anoiher  porsor  with  the  statement  vhat  itue 
istantly  used  a  cerlain  brand  o[  whiskey  heiself  and  as  nurse  hat! 
t  to  her  patients. 

e  also  Roberson  v.  Rochester  F.  Box  Co.,  50  L.  R.  A.  478,  and 
:h  V.  New  England  L.   Ins.   Co..   69  L.  R.  A.   101. 

5783.  For  wrongful  distress,  etc. — ^If  property  be  distrained 
,y  rent  not  due,  or  attached  for  any  rent  not  accruing,  or 
under  any  attachment  sued  out  without  good  cause,  the  own- 
iuch  property  may,  in  an  action  against  the  party  suing  out 
arrant  of  distress  or  attachment,  recover  damages  for  the 
ful  seizure,  and  also,  if  the  property  be  sold,  for  the  sale  there- 
:ode  1887,  §  2898.) 

lis  section  was  designed  to  meet,  both  the  case  where  no  rentals 
accruing  and  the  case  where  the  distress  or  attachment  Is  for 
han  is  due  or  accruing.  Rep.  Rev.  1849,  736,  note. 
landlord  who  employs  an  agent  to  lease  his  property  and  receive 
!  not  liable  in  damages  for  the  act  of  the  agent  in  unlawfully  suing 
listreRs  warrant  against  the  teraiit,  ;inless  he  directed  or  approved 
jceedings  had  under  the  distress  warrant,  or  failed  to  repudiate 
roceedines  after  full  knowledge  of  them.  Plshburno  v.  Engledove, 
548,  22  S.  E.  354. 

\e  circumstance  that  the  party  disti«lned  upon  sued  out  a  writ  of 

n,  which  was  never  proFeciitert.  will  not  prevent  him  from  main- 

a  case  lor  the  wrongful  distrcs.s.     Olinger  v.  McChosney,  7  Leigh 

aintiff  may  elect  to  bring  either  trespass  or  case.  Olinger  v.  Mc- 
y,  7  Leigh  660. 

jclaration  is  bad  on  general  demurrer  If  it  does  not  set  forth  tne 
ri  of  landlord  and  tenant  existing  between  plaintiff  and  defendant. 
IT.  Murdaugh,  2   Leigh   447. 

this  case  a  Judgment  In  f.ivor  of  tenant  in  action  of  unlawful  de- 
brought  against  him  is  no  evidence  that  no  rent  was  due  at  the 
le  distress  warrant  was  sued  out.  FIshburne  v.  Engledove,  91  Va. 
J  S.  E.  354. 

variance  between  the  contract  of  lease  as  alleged  and  as  proved 

fatal.     Olinger  v.  McChesney,  7  Leigh  660. 

the  absence  of  any  charge  of  fraud,  malice,  oppression  or  other 

aggravation,    the    measure   of    the   plaintiff's    damages    is   com- 
lon  for  the  Injury  suffered.     Fishburne  v.  Engledove.  91  Va.  548, 
E:.  354. 
e  1  Eaitop.  I>.  Pr.  (2d  Ed  )   2o0;  4  M!n.  131;  Sams,  Attachment, 

Barton,  L.  Pr.  (2d  Ed.)   1010;  Burks'  Pleadings  and  Practice,  p. 

jr  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations. 
r  103,  section   3. 

5784.  Replevin  abolished. — No  action  of  replevin  shall  be 

^ter  brought.    (Code  1887,  §  2899.) 
se  Valden  v.   Bell,   3   Rand.   448. 

5785.  Damages  from  violation  of  a  statute,  and  remedy  there- 

iid  the  penalty. — Any  person  injured  by  the  violation  of  any 

e  may  recover  from  the  offender  such  damages  as  he  may  sus- 

►y  reason  of  the  violation,  although  a  penalty  or  forfeitnre 

ch  violation  be  thereby  imposed,  unless  the  same  be  expressly 

oned  to  be  in  lieu  of  such  damages.    And  the  damages  so  sus- 

1,  together  with  any  penalty  or  forfeiture  imposed  for  the 

ion  of  the  statute,  may  be  recovered  in  a  single  action  of  tres- 
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pass  on  the  case  upon  proper  counts  when  the  same  person  is  ent 
to  both  damages  and  penalty:  but  nothing  herein  contained 
affect  the  existing  statutes  of  limitation  applicable  to  the  foreg 
causes  of  action  respectively.     (Code  18$7,  §_  2900;  1901-2,  p.  ! 

Purpoee  and  effect  of  section. — The  purpose  of  this  section 
merely  to  pi-eserve  to  the  person  i'njurpd  the  right  to  malnt.nin  hf 
tion  for  the  injui-y  he. may  have  sustained  by  roason  of  the  wrongc 
of  another,  and  to  prevent  the  wrons^doer  from  fotting  up  the  de 
that  he  had  paid  the  penalty  of  his  wrongdoing  -inder  a  penal  sts 
It  was  not  intended  to  create  a  new  ground  for  -bringing  an  actioi 
damages.  Connelly  v.  W.  U.  Tel.  Co.,  100  Va  51.  40  S.  E.  618.  56 
A.  663,  93  Am.  St.  Rep.  919;  Tyler  v  Western  Union  Tel.  Co.  (C. 
54  Fed.  634;  Hortenstine  v.  V'ii glnla-CaroUna  Ry.  Co.,  102  Va.  91 
S.  E.  996.     See  note  7  Va.  Law  Reg.  717. 

This  section  cOnters  no  new  or  enlarged  right  upon  a  party  inj 
aK  a  result  of  the  violation  nf  a  statute.  A  party  suing  for  an  li 
arising  from'  an  act  of  a  dofeadant.  in  violation  of  a  ttatute,  claJ 
damages,  and  not  merely  the  penalty  proi-crlbed  in  the  act,  would 
to  allege-  and  prove  the  same  facts,  wMcIi  he  would  have  to  allege 
prove  if  the  act  of  negligence  complained  of  was  not  m  violation 
statute,  since  the  purpose  of  this  section  was  merely  to  preserve  t( 
person  injured  the  right  to  maiutaln  his  action  tor  the  Injury  he 
have  sustained'  by  reason  of  thr  wrongdoing  of  another,  and  to  pr( 
the  wrongdoer  from  telling  up  tl'«'  defense  that  ho  had  paid  thepe 
imposed  under  a  penal  statute.  Korten<<tein  v.  Va.-Caroiina  Ry.  Co. 
Va.  914,  923,  47  S.  E.  996. 

Generally. — See  W.  U  Tel.  Co.  v.  Reynold<i,  77  Va.  173.  46  Am 
715.  for  damages  recovered  for  violation  of 'section  4042;  V!.  &  V 
Co.  V.  Irvine,  84  Va.  553,  5  S.  E.  632,  where  It  was  held  that  pla 
injured  by  railroad  conjpany's  refusal  to  cairy  his  baggage  was  not  1 
ed  to  the  penalty,  but  might  recover  the  amount  of  actual  damagt 
&  D.  Co.  V.  Noell,  86  Va.  19,  9  S.  E.  473,  13  Va.  Law  J.  320,  where 
ages  caused  by  the  obstruction  cf  streets  by  railroad  company  -war 
covered;  Southside  R.  Co.  v.  Daniel,  20  Grat.  344,  wliero  daraasi 
land  caused  by  faultv  tonstri'Ctiou  of  railroad  embankment  we-^e  r 
ered:  1J.  S.  S.  Co.  v  Nottinghahi.  1?  Clrat.  11'>.  91  Am.  Dec.  378,  v 
damages  were  claimed  for  roiliflon. 

See,  also,  7  Va.  Law  Reg.  659,  3  Vti.  Law  Reg.  222;  1  Barton,  I 
(2d  Ed.)   200. 

If  separate  actions  be  brought,  can  defF-nda'nt  require  them  I 
consolidated''     See  Ayrcs  v.  Leweliln.  <f   T.eigh  609. 

For  'W.   Va.  decisions  on  similar  statute,  see  Justls'  Annotat 
chapter  103,  section  7. 

Sec.  6786.  When  suit  may  be  maintained  on  account  <^  d«ath 
person  caused  by  'wrongful  act  of  another. — Whenever  the  deal 
a  person  shall  be  caused  by  the  wrongful  act,  neglect,  or  defau 
any  person  or  corporation,  or  of  any  shipi  or  vessel,  and  the 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  1 
entitled  the  party  injured  to  maintain  tin  action,  or  to  procee 
rem  against  said  ship  or  vessel,'  or  in  personam  again^  the  ow 
thereof  or  those  having  control  of  her,  and  to  recover  damage 
respect  thereof,  then,  and  in  every  such  case,  the  persori  whc 
corDoration  or  ship  or  vessel  which,  would  have  been  liable,  if  d 
had  not  ensued,  shall  be  liable  to  an'  action  for  damages,  or,  if  a 
or  vessel,  to  a  libel  in  rem,  and  her  owners  or  those  resiJonsible 
her  acts  or  defaults  or  negligence  to  a  libel  in  personah,  notv 
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g  the  death  of  the  person  injured,  and  although  the  death 

ive  been  caused  under  such  circumstances  as  amount  in  law 

my.    (Code  1887,  §  2902.) 

tnte  is  remedial. — Statute  is  remedial,  and  is  to  l>e  liberally 
d.  B.  &  O.  R;  Co.  v.  W'gbtmfn's  Adm'r.  29  Grat.  431.  26  Am. 
4. 

0  majr  maintain  action. — In  an  action  to  recover  .damages  for 
h  of  his  infant  cliild.  c  ccuc-icnod  by  the  wr'^nicful  act  of  another, 
n  be  no  recovery  -wh^re  it  appears  that  the  negligenco  of  the 
)r  of  the  custodian  of  the  Infant  lo  wliom  the  father  intrusted  It, 
telv  contributed  to  the  result.  The  doctrino  of  imputed  negli-' 
18  no  application  to  such  a  case.    R.  F.  &  P.  R.  R.  Co.  v.  Martin, 

201,  9  Va.  Law  Reg.  801,  and  note,  45  S.  E.  894. 
<  provisions  of  this  section  authorize  an  action  for  the  Wrongful 
a  resident  alien,  for  the  heneflt  of  his  resident  alien  widow  and 
,  residing  in  another  State.  Pocahontas  Collieries  Co.  t.  Rukas, 
27.8.  11  Va.  Law  Reg.  :{»»,  4«(6  and  note,  51  S.  E.  449 
adn.inistrator  of  s  decedent  who  wa?  a  resident  alien,  and  whose 
ihd  infant  child  are  nou-iesldent  alien?,  may  bring  the  action 

1  for  in  Ihis  section.     Lciw  Moor  Iron  Co.  v.  La  Pianca'p  Admr., 
83,   55  S.   E.   532. 

>  object  of  the  statutes  on  this  subject  is  to  give  the  right  of  ac- 
;re  none  existed  at  common  law  and  to  prevent  an  act'on  from  . 
■which  would  otherwise  have  abated,  but  not  to  allow  two  actions 
the  same  defendai^it  for  iho  same  injury.     Brammer  v.  N.  &  W.' 
107  Va.  206,  57  3.  E.  593.     Soe  oniulon  of  trial  judge  in  same 

Va.  Law  Reg.  244. 
he  wrongdoer  dicf  before  liis  victim  does  no  notion  can  be  main- 
gairst  his  personal  reprrsentnlive.     Beavers  v.  Putnam,  I'O  Va. 
S.  E.  35S. 

common  law  personal  actions  di"d  with  the  pi'rson  and  could  .lot 
ed  either  by  or  against  the  rorsonul  repiesentative.  and  this  rule 
been  altered  in  wsi-ect  to  an  injury  done  to  the  oerson.  The 
action  given  by  this  swtion  is  pn  independent  right  of  action 
and  dooB  not  survive  to  vbe  personal  representative.  Beaver  i 
im,   110  Va.  713,  67  S.  E.  353. 

lerson  convicted  of  a  felony  and  in  confinement,  against  whom 
a  right  of  action  iinder  thl?  section    may  be  sued  through  liis 
Be  under  section  4998  et  seq.     Merchant  v.  Shry,   116  Va.  437, 
.  106. 

1  established  common  law  rule  that  a  father  could  not  recover 
loss  of  the  services  of  iris  minor  son  between  the  time  of  iiiu 
id  the  time  when  he  would  have  .attained  his  majority,  has  not 
rogated  or  even  changed  by  this  section,  which  only  gives  to  the 
Btributees  and  personal  representatives  of  the  deceased  the  right 
1  in  the  name  of  the  personal  renresentativp  for  a  personal  in- 
ongfully  inflicted  on  the  deceased  and  which  resulted  in  his 
lOr  does  this  soctlon  affect  the  common  law  right  of  a  persouai 
itatlve  or  parent  to  recovcT  for  losses  between  time  of  Injury 
iltlng  death.  Steveneon  v.  Ritter  Lumber  Co.,  108  Va.  675,  62 
)1. 
I  a  parent  recover  for  death  of  a  baby?     See  15  Va.  Law  Reg. 

litation. — The  limitation  to  the  action  given  by  this  section  is 
r.  Anderson  v.  Hvgeia  Hotel  Co..  ;)2  Va  6?<7,  24  S  F  269.  See 
se  and  note,  2  Va.  Law  ileg  27;  Manual  v.  N.  &  W.  R  Co.,  99 
,  37  S.  E.  957.  See,  also,  section  5790  and  notes:  Birmingham 
0.  Ry.  Co.,  98  Va.  d48  57  S.  E.  17,  6  Va  law  Reg.  411.  oee 
g  section. 

lerally. — For  article  on  the  history  and  construction  of  this  nec- 
e  15  Va.  Law  Reg.  826. 
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See  monographic  note  on  Master  and  Servant,  Hewes  v 
dridge,  1  Rob.  143,  Va.  Rep.  Anno.;   Burks'  PI.  &  Pr.,  p.  68. 

For  monographic  note  on  Death  by  Wrongful  Act,  see  De  I 
Wilkinson's  Adm'r,  2  Pat.  &  H.  663,  Va.  Rep.  Anno. 

As  to  when  the  owner  or  employer  is  liable  for  the  negligent 
the  independent  contractor,  see  2  Va.  Law  Reg.  804;  Emmerson 
94  Va.  60,  26  S.  E.  386,  2  Va.  Law  Reg.  834,  note. 

As  to  liability  of  corporations  for  punitive  damages  or  smart 
see  1  Va.  Law  Reg.  471. 

Referred  to,  but  not  construed,  In  R.  &  D.  R.  Co.  v.  Anderson's 
31  Orat.  812,  31  Am.  Rep.  750;  B.  &  O.  R.  Co.  v.  Wlghtman's 
29  Grat.  431,  26  Am.  Rep.  384;  Matthews  v.  Warner's  Adm'r,  2! 
570,  26  Am.  Rep.  396;  B.  &  O.  R.  Co.  v.  Sherman's  Adm'z,  30  Gra 
Roberts  v.  A.  &  F.  R.  Co.,  83  Va.  313,  2  S.  E.  518;  Richmond  v 
Adm'z,  103  Va.  322,  49  S.  E.  482. 

See,  also,  B.  &  O.  R.  Co.  v.  Whittington's  Adm'r,  30  Grat.  8 
&  O.  R.  Co.  V.  Noell'8  Adm'r,  32  Grat.  394;  R.  &  D.  R.  Co.  v.  1 
Adm'r.  78  Va.  93;  Moon's  Adm'r  v.  R.  &  A.  R.  Co.,  78  Va.  745,  ' 
Rep.  401;  Clark's  Adm'r  v.  R.  &  D.  R.  Co.,  78  Va.  709,  49  Am.  Rei 
The  Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358;  St 
Adm'r  v.  C.  &  O.  R.  Co.,  81  Va.  188,  69  Am.  Rep.  654;  Parley's 
v.  R.  &  D.  R.  Co.,  81  Va.  783;  Va.  Mid.  R.  Co.  v.  White,  84  V 
6  S.  E.  673,  10  Afn.  St.  Rep.  874. 

It  is  well  for  each  count  to  allege,  la  the  language  of  the  i 
that  the  death  was  "caused  by  the  wrongful  act,  neglect,  or  At 
etc.    See  1  Barton,  L.  Pr.  201;  3  Min.  287,  288;  4  Mln.  464.      , 

As  to  libel  In  rem  for  death  by  wrongful  act,  see  The  Mai 
(D.  C.)  18  Fed.  918;  Evlch  v.  The  Glendale  (D.  C.)  77  Fed.  90 
Glendale  v.  Evlch,  81  Fed.  633,  26  C.  C.  A.  500;  The  Anglo-Pataj 
235  Fed.  92  (C.  C.  A.,  Fourth  Circuit);  ludra  Line  v.  Palmetto 
phate  Co.,  239  Fed.  94  (C.  C.  A.,  Fourth  Circuit).  See  notes  to 
5787  under  "Federal  Courts." 

See  Gregory's  Forms  No.  126. 

See  following  sections  of  this  chapter. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annol 
chapter  103,  section  6. 

WorkmJen's  compensation  act. — ^A  workmen's  compensation  a 
passed  at  the  session  of  1918.     See  Acts  1918,  p.  637. 

Sec.  5787.   How  and  when  to  be  brought;  how  damages  aim 

new  trials. — Every  such  action  shall  be  brought  by  and  in  the 

of  the  personal  representative  of  such  deceased  person  and  ' 

one  year  after  his  or  her  death,  but  if  any  such  action  is  bi 

within  said  period  of  one  year  after  said  person's  death,  and  f 

cause  abates  or  is  dismissed  without  determining  the  merits  ( 

action,  the  time  said  action  is  pendng  shall  not  be  counted  i 

part  of  said  period  of  one  year,  and  another  suit  may  be  bi 

within  the  remaining  period  of  said  one  year  as  if  such  formi 

had  not  been  instituted.    No  action,  however,  shall  be  main 

by  the  personal  representative  of  one  who,  after  injury,  hai 

promised  for  such  injury  and  accepted  satisfaction  therefor 

ous  to  his  death.    The  jury  in  any  such  action  may  award  sucJi 

ages  as  to  it  may  seem  fair  and  just,  not  exceeding  ten  tho 

dollars,  and  may  direct  in  what  proportion  they  shall  be  distri 

to  the  surviving  widow  or  husband  and  children  of  the  decesfl 

if  there  be  none  such,  then  to  the  parents,  brothers  and  sist 

the  deceased.     But  nothing  in  this  section  shall  be  constru 
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fe  the  court  of  the  power  to  grant  new  trials  as  in  other  cases. 

1887,  §  2903;  1904,  p.  110.) 

pvisors'  Note. — The  second  sentence  of  thLs  section  is  new,  and 
pose  is  to  set  at  rest  a  doubt  which  has  been  expres-sed  on  the  snb- 
See  note  in  70  Am.  St.  Rep.  at  p.  684;   Bnunmer  v.  Norfolk  &  W. 

107  Va.  206,  57  S.  E.  593. 
le  wor<ls  "and  grandchildren"  should  have   l)oen  inserted   in  line 
"om  tlie  bottom  of  tliis   section.     The  omission   was   inadvertent, 
believed  not  to  be  material  in  view  of  the  provisions  of  the  next 


•imi»ry  object  of  statute. — The  primary  object  of  this  statute  was 
pensate  the  family  of  the  deceased  and  not  in  the  interest  of  his 
I  estate.  R.  F.  &  P.  R.  R.  Co.  v.  Martin,  102  Va.  201,  9  Va.  Law 
91,  and  note,  45  S.  E.   894. 

Hieral  courts. — The  right  given  in  rem  by  preceding  section  (5786) 
a  lien,  and  may  be  enforced  by  a  libel  in  rem  in  the  federal  court 
he  injury  occurs  in  waters  of  the  State  navigable  from  the  oea. 
endale  (D.  C.)  77  Fed.  906,  affirmed  81  Fed.  633,  26  C.  C.  A.  500 
iling  The  Manhasset  [D.  C]  18  Fed.  918);  The  Anglo-Patagonian, 
d.  92   (C.  C.  A.,  Fourth  Circuit). 

here  administrator  and  defendant  are  citizens  of  different  States, 
ion  may  be  brought  in  the  federal  courts,  though  the  deceased  was 
m  of  the  same  State  with  defendant,  where  his  widow  and  chil- 
ill  reside.  Harper  v.  N.  &  W.  R.  Co.  (C.  C.)  36  Fed.  102. 
le  fact  that  a  citizen  of  another  State  is  selected  for  the  purpose 
erring  on  the  federal  court  jurisdiction  of  an  action  hereunder, 
ot  defeat  the  jurisdiction.     Goff's  Adm'r  v.   Norfolk  &  W.   R.   Co. 

36  Fed.  299. 
lat  a  ship  was  in  charge  of  a  compulsory  pilot  at  the  time  of  a  col- 
or which  she  was  in  fault  does  not  absolve  her  from  liability  for 
Lth  of  persons  caused  by  the  collision  under  section   5786.     Indra 

Palmetto  Phosphate  Co.,  239  Fed.  94  (C.  C.  A.,  Fourth  Circuit). 
If  a  case  in  which  an  action  under  sections  5786-5788  was  allowed 
District  Court  of  the  United  States  for  the  Eastern  District  of 
Drk,  against  a  Delaware  corporation,  see  Lauria  v.  E.  I.  Du  Pont 
aours  &  Co.,  241  Fed.  687. 

nutation — Statute    of. — No    action    can    be    brought    after    twelve 

after  death,  though  former  action,  which  was  nonsuited  had  been 

iced   within   twelve   months;    but   see   section   as  above  amended. 

V.  N.  &  W.  Ry.  Co.,  99  Va.  188,  37  S.  E.  957.  The  limitation 
to  affect  the  right.  See,  also,  1  Va.  Law  Reg.  694;  2  Va.  Law 
6. 

tienever  the  statute  of  limitations  affects  the  right  as  well  as  the 
,  and  it  appears  of  record  that  the  period  of  limitation  has  ex- 
the  defense  can   be  made  by  demurrer.     Dowell   v.    Cox,    108   Va. 

S.  E.  272. 

e  action  does  not  survive  to  the  personal  representative,  within 
ining  of  section  5818,  and  must  be  brought  within  the  year  (ex- 
above  provided).  Anderson  v.  Hygeia  Hotel  Co.,  92  Va.  687,  24 
69.  See  same  case  and  note,  2  Va.  Law  Reg.  27.  See  Birming- 
C.  &  O.  Ry.  Co.,  98  Va.  548,  37  S  E.  17;  6  Va.  Law  Reg.  411, 
See  notes  to  section  5790. 

e  provision  of  section  5809,  excluding  one  year  from  death  from 
Eition  of  time  within  which  suit  must  be  brought,  does  not  apply 
section.  If  declaration  shows  on  its  face  that  the  death  occurred 
ban  twelve  months  before  action  brought,  advantage  may  be 
)f  the  limitation  by  demurrer.  Manuel  v.  N.  &  W.  Ry.  Co.  99 
,  37  S.  E.  957.     See  3  Va.  Law  Reg.  63. 

rties  in  interest  need  not  be  named. — It  is  not  necessary  to  aver 
eclaration  for  whose  benefit  the  suit  is  prosecuted.  B.  &  O.  R.  Co.  v. 
lan's  Adm'r,  29  Grat.  431,  26  Am.  Rep.  384;  Matthews  v.  Warner's 
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Adm'r,   29    Grat.    570,    26   Am.   Rep.    396;    Harper   v.   N.   &   W.  H 
(C.    C.)    36    Fed.    102. 

Ei-Idence. — The  plaintiff  may,  before  the  Jury  has  rendered  a  ve 
introduce  evidence  to  prove  that  the  deceased  left  a  widow  and  phil 
and  the  number  and  age  of  the  children.  B.  &  O.  R.  Co.  v.  Sher: 
Adm'x,  30  Grat.  602. 

In  action  for  killing  wife,  evidence  admissible  tending  to, 
wife's  influence  towards  financial  and  moral  betterment  of  bus 
Simmons  v.  McConnell,  86  Va.  494,  10  S.  E.  838,  14  Va.  Law  J.  106 

Evidence  is  admissible  to  show  the  condition  and  circumstanc 
the  family  of  the  deceased,  his  business  qualifications,  the  condili 
his  health,  the  amount  he  was  realizing  annually  from  his  employ 
the  value  of  his  services  to  his  family,  and  the  damage  suffered  by 
in  the  loss  of  his  care,  nurture,  and  instruction.  B.  &  O.  R.  Co.  v.  ^ 
man's  Adm'r,   29   Grat.   431,   26   Am.   Rep.   384. 

In  an  action  for  death  by  wrongful  act  or  neglect,  evidence  o 
pecuniary  condition  of  the  deceased  at  the  time  of  his  death  is  inadi 
ble.      Such   evidence   lends   to  excite   the   sympathy  of  the   jury,  ai 
received,    is   presumed    to   have   wrongfully   affected    the    verdict. 
&  O.  R.  Co.  v.  Ghee's  Adm'x,  110  Va.  527,  66  S.  E.  826. 

It  is  not  competent  for  the  defendant  to  show  that  deceased 
policies  of  insurance  on  his  life  for  the  benefit  of  his  wife  and  chi 
and  that  they  have  been  paid.  B.  &  O.  R.  Co.  v.  Wightman's  Adra 
Grat.   431,  26  Am.  Rep.  384. 

Damages. — The  Jury  is  not  confined  to  the  mere  pecuniary  los 
injury,  but  may  give  such  damages  as  "to  them  may  seem  fair  and  : 
Matthews  v.  Warner's  Adm'r,  29  Grat.  570,  26  Am.  Rep.  396. 

If  deceased  left  a  wife  and  children,  the  Jury  may  properly  j 
the  damages  with  reference  to  the  pecuniary  loss  sustained  by  the 
and  children:  First,  by  fixing  the  same  in  such  sum  as  would  be  eqi 
the  probable  earnings  of  the  deceased  during  the  probable  period  ( 
life  if  he  had  not  been  killed,  taking  into  consideration  his  age. 
ness  capacity,  etc.;  and,  second,  by  adding  thereto  the  value  of  hii 
vices  in  the  attention  to  and  superintendence,  education,  and  care  ( 
family.  B.  &  O.  R.  Co.  v.  Wightman's  Adm'r,  29  Grat.  431,  26  Am. 
384. 

Kxcessive  damages — New  trial. — New   trial   on   ground   of  exc( 
damages   will    not   be   granted    unless   verdict   be  such   as    to   shod 
understanding,  and  impress  no  dubious  conviction  of  the  Jury's  prej 
and   passion.      Bertha  Zinc  Co.   v.   Black's  Adm'r,   88   Va.   303,   13 
452,  15  Va.  Law  J.  654. 

Fonn  of  verdict. — For  the  form  of  a  verdict  assessing  damage; 
distributing   them   among  parties   in   interest   which   was   upheld  b 
Supreme  Court,  see  Powhatan  L.  Co.  v.  Whetzel,   118  Va.   161,  86 
898. 

Neglect  of  deceased. — Neglect  or  misconduct  of  deceased,  while 
sidered  in  mitigation  of  damages,  constitutes  no  defense  where  the  ' 
wai  caused  by  wrongful  act.  Matthew  v.  Warner's  Adm'r,  29  Grat. 
26  Am.  Rep.  396.     See,  also,  Farley  v.  Richmond,  81  Va.  783. 

Case  In  which  father  cannot  recover  for  death  of  child. — If  a  fi 
through  his  agent,  the  custodian  of  the  child,  is  gijilty  of  ne'glii 
proximately  contributing  to  cause  its  death,  the  father  cannot  re 
damages  in  an  action  for  his  own  benefit.  The  doctrine  of  Imputed  i 
gence  has  no  application  to  the  case,  but  the  rule  that  the  negl 
father  cannot  recover  is  founded  upon  the  fundamental  principle 
no  one  can  acquire  a  right  of  action  by  his  own  negligence.  Richii 
F.  &  P.  R.  Co.  v.  Martin's  Adm'r,  102  Va.  201,  45  S.  E.  894. 

Generally. — Cited  but  not  construed  in  Richmond  v.  Gay's  A( 
103  Va.  322.  49  S.  E.  482;  Beavers  v.  Putnam,  110  Va.  713.  67  S.  E. 

See  Brammer  v.  N.  &  W.  R.  Co.,  cited  under  section  5786. 

For  article  on  the  history  and  coostruction  of  this  section,  see  li 
Law  Reg.  825. 
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s  to  venue  of  action  for  wrongul  death,  see  3  Va.  Law  Reg.   607'.' 
or   W.   Va.   decisions   on   similar  "statute,   see   Justls'   Annotations, 
r    103,   section    6. 
;e  Gregory's  Forms  No.  126. 

5788.  To  whom  amount  recovered  to  be  paid.— The  verdict, 
re  be  one,  and  tlie  judgment  of  tWe  court  shall,  in  all  cases, 
y  the  amount  or  the  proportion  to  be  received  by  each  of  the 
claries,  if  any  such  there  be.  No  verdict,  however,  shall  be 
ide  for  failure  to  make  such  specification,  but  if  the  jury 
;en  discharged  their  failure  to  make  the  specification  at  the 
it  which  the  verdict  is  rendered  shall  be  corrected  by  the  trial 
at  any  time  before  judgment  is  entered,  and  for  this  piir- 
t  may  hear  evidence  if  deemed  necessary.  The  amount  recov- 
n  any  .such  action  shall  be  paid  to  the  personal  representative, 
fter  the  payment  of  costs  and  reasonable  attorney's  fees,  shall 
tributed  by  such  personal  representative  to  the  surviving  wife, 
nd,  child,  and  grandchild  of  the  decedent;  or  if  there  be  no 
viie,  husband,  child  or  grandchild,  then,  to  the  parents,  broth- 
id  sisters  of  the  decedent  in  such  proportions  as  has  been 
ained  by  the  judgment  of  tlie  court,  and  shall  be  free  from  all 
and  liabilities  of  the  deceased ;  but  if  there  be  no  such  wife, 
nd,  child,  grandchild,  parent,  brother  or  sister,  the  amount  so 
ed  shall  be  assets  in  the  hands  of  the  personal  representative 
disposed  of  according  to  law.  This  and  the  preceding  section 
bject  to  this  proviso  :  Where  the  decedent  has  left  a  widowed 
r  and  also  a  widow,  but  no  child  or  grandchild,  the  amonnt  re- 
id  shall  be  divided  between  the  mother  and  the  widow  in 
lortions  as  the  jury  or  court  may  direct.  (Oode  1887,  §  2904; 
).  110.) 

jvisors'  Note. — Before  the  revisiOTt  this  section  prOTided  that  the 
t  recovered  should  be  distribnted  by  the  pevBonal  representative 
beneficiaries  (namini;  them)  "in  such  proportions  as  tlie  Jnry  may 
lr«cted,  OR,  IP  THEY  W.W  E  NOT  DIREGTED,  ACCORDING  TO 
TATUTE  OF  DISTRIBUTIONS."  The  meaning  of  this  language 
nsidered  doubtful.  See  Pinchnin  v.  Southern  Ry.  Co.,  10  Va.  Law 
12,  criticized  by  Prof.  Grave*i  in  his  Notes  on  Torts,  p.  27.  It 
>  observed  that  under  the  revised  section  the  surviving  wife  (or 
d),  cidid,  AND  GRANDCHII.I)  of  the  decedent  constitute  the  pre- 
clase  of  beneflciarics,  and  that  the  parents,  brotlters  and  sisters 
decedent  fx>nstitute  the  deferred  class,  tinder  the  former  section, 
liildren  were  not  put  eitlier  in  the  preferred  or  deferred  class, 
he  revised  section  places  Utem  in  the  preferred  class, 
t-aclunent  of  ^andparents  for  their  grandchildren  was  considered 

than  that  for  collateral  kindred.  The  first  two  sentences  of  the 
section  are  new,  and  in  consequence  of  their  insertion,  the  former 
;e  applicable  to  the  statute  of  distributions  (capitalized  above) 
;er  appears. 

le  judgment  of  the  court  must  in  all  cases  specify  tlie  beneflciaries 
i  amount  going  to  each.  The  verdict  of  the  Jury  is  required  to 
,  but  if  it  fails  to  do  so,  the  section  points  out  how  the  specifica- 
all  be  made  liefore  Judgment  is  entered.     If  there  are  none  of  the 
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kindred  mentioned  in  the  sectimi,  tben  the  judgment  should  q>ec 
the  recovery  Is  for  the  benefit  of  'the  estate  of  the  decedent.  It  ' 
deemed  necessary  to  make  any  other  change  in  the  language  ot  < 
tlon  aa  to  the  beneficiaries.  The  language  used  seems  plain  enough 
cate  that  there  Is  a  preferred  class  of  beneficiaries  composed  of  I 
vlving  wife,  husband,  child  and  grandchild,  and  as  long  as  any  < 
remain  there  can  be  no  recovery  for  the  beaiefit  of  the  deferred  cl 
can  any  of  the  dieferred  class  be  placed  in  tihe  same  class  with  I 
fared  class,  and  if  ther^  be  none  of  either  class  enumerated,  ti 
recovery  must  be  for  the  benefit  erf  the  dei^dent's  estate.  It  ca 
tor  the  benefit  of  any  other  collateral  kindred. 

See  notes  to  section  5786. 

Action  for  wrongful  death  of  resident  alien,  for  the  benefit 
resident  alien  widow  and  children,  residing  in  another  State,  will 
Pocahontas  Collieries  Co.  v.  Rukas,  104  Va.  278,  11  Va.  Law  R( 
406  and  note,  51  S.  B.  449. 

See  Brammer  v.  N.  &  W.  R.  Co.,  cited  under  section  6786. 

See  Powell's  Adm'x  r.  Powell,  84  Va.  416,  4  S.  E.  744;   1 
L.  Pr.  (2d  Ed.)  202;  3  Mln.  (2d  Ed.)  288;  4  Min.  (3d  Ed.)   455, 
L.  Reg.  69. 

For  article  on  the  history  and  coustructlon  of  this  section, 
Va.  Law  Reg.  826. 

See  Gregory's  Forms  No.  126. 

Sec.  6789.  How  claim  to  damages  tmder  section  flfty-sevt 
dred  and  eighty-six  may  be  compromised,  and  amount  receiv 
tributed. — The  personal  representative  of  the  deceased  ma; 
promise  any  claim  to  damages  arising  under  section  fifty-save 
dred  and  eighty-six  before  or  after  action  brought,  -with  tl 
sent  of  the  persons  who  would  be  entitled  to  the  damages  rec 
in  an  action  therefor  brought  by  such  representative  under  i 
fifty-seven  hundred  and  eighty-seven;  or  if  any  such  perso 
incapable  from  any  cause  of  giving  consent,  the  personal  re] 
tative  may  compromise  with  the  approval  of  the  judge  of  thi 
wherein  any  such  action  has  been  brought,  or  if  none  ha 
brought,  with  the  consent  of  the  judge  of  the  court  wherei 
action  may  be  brought.  Such  approval  may  be  applied  for 
personal  representative,  on  petition  to  the  said  judge,  in  t< 
vacation,  stating  the  compromise,  the  terms  thereof,  and  i 
therefor,  and  convening  the  parties  in  interest.  If  the  jud 
prove  the  compromise,  and  the  parties  in  interest  do  not  agre 
the  distribution  to  be  made  of  what  has  been  or  may  be  recei 
the  personal  representative  under  the  said  compromise,  or  if 
them  are  incapable  of  making  a  valid  agreement,  the  judg 
direct  such  distribution  as  a  jury  might  direct  under  sectioi 
seven  hundred  and  eighty-seven  as  to  damages  awarded  by  th( 
other  respects,  what  is  received  by  the  personal  representati 
der  the  compromise  shall  be  treated  as  if  recovered  by  him 
action  under  the  section  last  mentioned.  When  the  judge  i 
vacation,  he  shall  return  all  the  papers  in  the  case,  and  orden 
therein,  to  the  clerk's  ofteu  dl  li{s"sahf^||iLj^e  clerk  shi 
the  papers  in  his  office  as  soon  as  received^^nd'lll^'''*^  ®°' 
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n  the  order  book  on  the  law  side  of  the  court.  Such  orders, 
I  the  proceedings  in  vacation,  shall  have  the  same  force  and 
IS  if  made  or  had  in  term.  (Code  1887,  §  2905.) 
visors'  Note. — The  compromise  may  be  made  either  hetore  or 
te  action  is  brought.  In  case  the  comi>roml8e  is  made  after  the 
;  of  the  action,  and  any  of  the  parties  are  non  sni  Juris,  it  must 
1  the  approval  of  the  judge  of  the  court  wlierein  the  acticHi  is 
;;  if  no  action  has  been  brought,  then  the  approval  of  the  Jadgc 
»urt  wherein  ttie  action  ]na.r  be  brought  must  be  obtained. 

wer  of  judge  to  sanction  compromises  in  actions  for  injuries  re- 
in death  was  added  by  the  revisers  of  1887,  in  order  to  facilitate 

proceedings.     Burks'  Address,  2  Barton  L.  Pr.   (2d  Ed.),  1389. 
J  Powell's  Adm'x  v.  Powell,  84  Va.  416,  4  S.  E.  744.     This  case 
ad  waS  decided  before  the  Code  of  1887  went  into  effect, 
r  article  on  the  history  and  coastructlon  of  this  section,  see  15 
V  Reg.  825. 

ed  but  not  construed  in  R.,  F,  &  P.  R.  R.  Co.  v.  Martin,  102 
r  Reg.  893,  45  S.  E.  894. 

to  compromise  by  fiduciaries  generally,  see  section  5440;  as  to 
ion,   section   6163. 

3  Barton,  L.  Pr.  (2d  Ed.)  203;  3  Min.  (2d  Ed.)  288;  4  Min. 
)  456. 

5700.  When  right  of  action  not  to  determine,  nor  action, 
Drought,  to  abate. — The  right  of  action  under  sections  fifty- 
liundred  and  eightj'-six  and  fifty-seven  hundred  and  eighty- 
shall  not  determine,  nor  the  action,  when  brought,  abate  by 
ath  of  the  defendant,  or  the  dissolution  of  the  corporation 
1  corporation  is  the  defendant ;  and,  where  an  action  is  brought 
jrson  injured  for  damage  caused  by  the  wrongful  act,  neglect, 
tult  of  any  person  or  corporation,  and  the  person  injured  dies 
g  the  action,  the  action  shall  not  abate  by  reason  of  his 

but,  his  death  being  suggested,  it  may  be  revived  in  the 
»f  his  personal  representative,  and  the  declaration  and  other 
igs  shall  be  amended  so  as  to  conform  to  an  action  under 
s  fifty-seven  hundred  and  eighty-six  and  fifty-seven  hundred 
?hty-seven,  and  the  case  proceeded  with  as  if  the  action  had 
rought  under  the  said  sections.    But  in  such  eases  there  shall 

one  recovery  for  the  same  injury.  Nothing  contained  in 
ction  shall  be  construed  to  extend  the  time  within  which  an 
for  any  other  tort  shall  be  brought,  nor  to  give  the  right  to 
a  claim  for  a  tort  not  otherwise  assignable.  (Code  1887,  § 
1893-4,  p.  83.) 

visors'  Note. — Section  290fi  of  the  Code  of  1887  \raa  cmifliied  to 
here  the  dece<lent  died  from  the  eflfectB  of  the  injury.  That  sec- 
►wever,  was  amended  by  A<t.s  1893-4,  p.  83,  and  the  right  of  r©- 
ctended.     Under  this   amendment  it  was  held  In  Birmingham  v. 

Ry.  Co.,  98  Va.  548,  37  S.  K.  17,  that  the  right  of  revival  existed 
the  plaintiffs  in  actions  for  personal  injuries  died  pending  the 
WITHOUT  HEGARD  TO  THP:  CAUSE  OF  DEATH,  but  that  the 
d  section  did  not  make  all  actions  for  personal  injuries  revivable. 
o,  note,  6  Va.  L>aw  Reg.  411.  For  discussions  of  the  amendmMit, 
^a.  Law  Reg.  n04,  2  Va.  liaw  Reg.  27,  and  4  Va.  Iaw  Reg.  772. 
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The  reTlaed  section  was  not  intended  to  chanKe  the  holding  in  Bj 
barn  V.  C.  &  O.  Ry.  Co.,  •rapra,  but  the  provision  for  the  amendment 
declaration  and  other  pleadings  so  as  to  conform  to  an  action 
sectloins  578A  and  5787  was  taken  from  the  sefition  as  it  appears 
Code  of  1887-  This  provlsibn  was  re-Inserted  so  as  to  remove  '» 
th«t  dlXBculties  suggested  in  the  discussions  above  mentlbn 
has  been  discovered  since  the  enactment  of  the  Code  that  the  refill 
of  the  provision  for  atnendntemts  in  connection  with  the  langttaf 
W  t|i-8  section  would  extend  the  operation  of  the  section  lieyoni 
was  intended.  This  difflciilty  can  only  be  remedied 'by  legialaflot 
lieKisIature,  therefore,  will  be  asked  to  amend  and  re-enact  this 
by'  putting  a  period  after  tlie  word  "representative"  and  strikl 
the  word  "and"  in  line  ten  of  the  text,  and  Inserting  ilnniedia(«lY 
'  after  as  the  beginning  of  that  sentence  the  following  wo^s: 
(loath  resulted  from  the  injury." 

If  the  death  resulted  frcMu  the  injury,  and  tlte  action  is  i 
the  section  provides  there  shall  be  but  one  recovery  for  the  same 
that  Is,  the  recovery  is  to  cover  the  damages  both  for  the  injury.! 
death. 

The  last  sentence  is  Intended  to  meet  dUScoltles  that  bav 
suggested  with  reference  to  the  act  of  limitations  in  cither  actj 
tort,  and  the  right  to  assign  such  rights  of  action. 

-  For  a  personal  injury  not  resulting  in  death,  f Ar  which  no 
Is  brought  by  the  Injured  party  in  his  lifetime,  no  provision  is  i 
has  ever  been  made,  and  it  simply  dies  as  at  (K>mmon  law. 

This  and  the  preceding  sections  do  not  affect  t)ie  rule  of  the  c 
law,  and  do  not  cause  to  survive,  within  the  meaning  of  sectioi 
the  right  of  action  for  an  injury  to  the  person  by  the  wrongl 
neglect,  or  default  of  another.  Such  right  of  action  still,  as  at  c 
law,  dies  with  the  person,  and  the  limitation  of  one  year  applies  : 
case.  Anderson  v.  Hygeia  Hotel  Co.,  92  Va.  687,  24  S.  B.  269 
Law  Reg.  27,  note;  Manuel  v.  N.  &  W.  Ry.  Co.,  99  Va.  188,  37  S. 
See,  also,  1  Va.  Law  Reg.  694;  2  Va.  Law  Reg.  386;  3  Va.  La 
63,  442,  609,  837;  Birmingham  v.  C.  &.  O.  Ry.  Co.,  98  Va.  548,  3 
17,  6  Va.  Law  Reg.  411,  note;   4  Va.  Law  Reg.  772. 

The  object  of  this  section  is  to  give  the  right  of  revival  ii 
where  the  plaintiff  In  actions  for  personal  injuries  dies  pendl 
action,  without  regard  to  the  cause  of  death,  and  not  to  make  all 
for  personal  Injuries  revivable.  Blrmingtiam  v.  C  &  O.  Ry.  i 
Va.  548,  37  S.  E.  17,  note  6  Va.  Law  Reg.  411. 

It  the  wrongdoer  dies  before  his  victim  does  nQ  action,  can.  b( 
tained  tor  the  death;  the  right  of  action  is  given  only  against  the 
doer,  and  as  he  is  dead  there  is  no  one  in  being  who  can  1>< 
Beavers  v.  Putnam,  110  Va.  713,  67  8.  E.  353. 

In  personal  Injury  case  If  trial  court  erroneously  sets  aside  a 
for  plaintiff,  and  on  second  trial  defendant  gets  judgment,  and  i 
then  dies,  his  personal  representative  may  have  writ  of  error  to 
the  action  of  the  trial  court  on  the  first  trial.  Jackson  t;  ^l 
112  Va.  128,  70  S.  B.  539.  .         ,    ,;.. 

See  Brammer  V.  N.  &  W.  R.  Co.,  cited  under  se.otion.678.^; 

See  notes  to  section  578j6. 

For  article  on  the  history  and  construction  of  this  section, 
Vi.  Law  Reg.  826. 

See  Barton,  L.  Pr:  (2d  Ed.)  114,  203;  4  MlnT  (3d  Ed:)  61 
■976.     •  ■■ 

Sec.  6791.  Liability  of  intrastate  common  carriers  by  railro« 
erated  by  steam  for  injury  to,  or  death  of,  emplojrees. — Ever; 
men  carrier  by  railroad  engaged  in  intrastate  commerce  si 
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in  dapiages  to  any  of  its  employees  suffering  injury  while  he 
ployed  by  such  carrier  in  such  commerce,  and  iri  case  of  his 
,  to  his  personal  representative,  for  such  injury  or  death,  re- 
g  in  whole  or  in  part  from  the  wrongful  act  or  neglect  of  any 
J  officers,  agents,  servants  or  employees  of  such  carrier,  or  by 
a  of  any  defect  or  insufficiency,  due  to.  its  neglect,  in  its  cars, 
es,  appliances,  machinery,  track,  roadbed, ,  works,,  boats, 
res,  or  other  equipment.  If  the  action  be  for.  the  death  of  an 
tyee,  sections  fifty-sevep  hundred  and  eighty-seven,  fifty-seven 
■ed  and  eighty-eight,  fifty-seven  hundred  and  eighty-nine  and 
ieven  hundred  and  ninety,  shall  appjy  thereto  as  far  as  ap- 
)le.  No  action  shall  be  maintained  und6r  this  section,  unless  it 
mmenced  within  one  year  from  the  day  the  cause  of  action 
ed.    (1916,  p.  762,  §  1.) 

:evi80rs'  Note.— This  and  tbe  Ave  following  sections  are  based  upon 
t  of  1916  cited.  The  first  part  of  section  5791  follows  more  cloeely 
ngnage  of  the  Federal  Employers'  IdabUity  Act  than  did  tiie  Vlr. 
act  referred  to,  bat  of  course  the  section  ai^lles  only  to  railroads 
sd  in  intrastate  commerce  while  tbe  Federal  act  applies  only  lo  rail- 
engaged  in  interstate  commerce.  The  last  two  sentences  of  section 
are  new.  The  act  failed  to  name  the  beneficiaries,  to  prescribe  a 
tkm  within  which  the  action  may  be  brought,  and  to  provide  for 
Important  matters  which  are  now  covered  by  these  two  sentences, 
mltation  of  one  year  conforms  to  the  limitation  prescribed  In  sec- 
787  on  actions  brought  under  section  5780.  The  limitation  of  ten 
ind  dollars  on  the  amount  of  the  recovery  appearing  in  the  act 
3en  omitted  from  section  5791-  because  covered  by  section  6787, 
is  made  a  part  of  section  5791  as  far  as  applicable.  The  act  of 
above  referred  to,  was  restricted  to  negligence.  Section  5791  fol- 
he  language  of  section  5786  and  also  of  Acts  1912,  p.  583  (section 
of  Pidlard's  Code,  as  amended),  and  extends  the  action  to  wrong- 
ts  as  well  as  n^lects.  The  first  part  of  section  5793  is  substantially 
r  of  the  constitutional  provision.  (Const.,  section  162.)  '  In  con- 
ice  of  sections  6791  to  5796,  indnsive,  Acts  1912,  p.  583,  amend- 
i^on  1294k  of  Pollard's  Code  (1904),  has  been  onUtted  and  thereby 
ed. 

lability  of  intrastate  steam  railroads  for  injury  to,  or  death  of, 
yeea. — Sections  5791  to  5796  of  this  Code  constitute  the  present 
'  Virginia  on  the  subject  of  the  liability  ol  intrastate  common  ear- 
by  railroads  operated  by  steam  fpr  injury  to.  or  death,  of,  em- 
«.  Section  li294k  of  Pollard's  Code,  as  is  stated  in  the  revlsors' 
ibove,  has  been  repealed.  The"  notes  to  section  1B2  (Jfthe  Con- 
on  should  be  read  In  connection  with  tbe  sections  of  the  Code 
mentioned.  See,  also,  tbe  following  cases,  w)iicb  arose  under  the 
r  law:  N.  &  W.  R.  Co.  v.  Cheatwood,  103  Va.  356,  365,  49  S.  E. 
Southern  R.  Co.  v.  Foster,  111  Va.  763,  69  S.  E.  972;  Potomac, 
P.  Co.  V.  Chichester,  111  Va.  162,  68  S.  E.  404;  Ches.  &  O.  K.  Co. 
irtz,  115  Va.  723,  80  S.  E.  568.  See  8  Va.  Law  Reg.  245;  12  Va. 
S.  447,  531,  536. 

'or  digest  of  Federal  Employers'  Liability  Act,  see  19  Va.  L.  Reg. 
editorial  upon  the  act,  20  Va.  L.  Reg.  788. 

t.  6792.  Contributory  negligence  no  bar  to  recovery;  violation 
ety  appliance  acts. — In  all  actions  or  motions  hereafter  brought 
St  any  such  common  carrier  to  recover  damages  for  personal 
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injuries  to  any  employee,  or  where  such  injuries  have  resultec 
his  death,  the  fact  that  such  employee  may  have  been  guilty  of  ( 
tributory  negligence  shall  not  bar  a  recovery,  but  the  damages  s! 
be  diminished  by  the  jury  in  proportion  to  the  amount  of  ne 
gence  attributable  to  such  employee;  and  no  such  employee,  i 
may  be  injured  or  killed,  shall  be  held  to  have  been  guilty  of  ( 
tributory  negligence  in  any  case  where  the  violation  by  such  c 
mon  carrier  of  any  statute  enacted  for  the  safety  of  employees  ( 
tributed  to  the  injury  or  death  of  such  employee.  (Id.,  §  2.) 
See  article,  2  Va.  L.  Reg.  N.  S.  561. 

Sec.  6793.    Assumption  of  risk;  violation  of  safety  appliance  a 

— In  any  action  brought  against  any  common  carrier,  under  or 
virtue  of  section  fifty-seven  hundred  and  ninety-one,  to.reeo 
damages  for  injuries  to,  or  death  of,  any  of  its  employees, 
knowledge  of  any  employee  injured  or  killed  of  the  defective 
unsafe  character  or  condition  of  any  machinery,  ways,  applian 
or  structures  of  such  carrier,  shall  not  of  itself  be  a  bar  to  recov 
for  any  injury  or  death  caused  thereby,  nor  shall  such  eraplo 
be  held  to  have  assumed  the  risk  of  his  employment  in  any  c 
where  the  violation  b.v  such  common  carrier  of  any  statute  enac 
for  the  safety  of  employees  contributed  to  the  injury,  or  death 
such  employee.     (Id.,  §  3.) 

See  article,  2  Va.  L.  Reg.  N.  S.  561. 

Sec.  5794.  Contracts  exempting  from  liability  void ;  set-off  of 
surance. — Any  contract,  rule,  regulation,  or  device  whatsoever, 
purpose  or  intent  of  which  shall  be  to  enable  any  common  can 
to  exempt  itself  from  any  liabilitj'^  created  bj'  section  fifty-se 
hundred  and  ninety-one,  shall  to  that  extent  be  void;  but  in  i 
action  brought  against  any  such  common  carrier  under  or  by 
tue  of.  said  section,  such  common  carrier  may  set  oflF  therein  i 
sum  it  has  contributed  or  paid  to  any  insurance,  relief,  benefit, 
indemnity  companies  that  may  have  been  paid  to  the  injured  < 
ployee  or  the  person  entitled  thereto  on  account  of  the  injury 
death  for  which  said  action  was  brought.     (Id.,  §  4.) 

Sec.  5795.  The  term  common  carrier  to  embrace  receivers,  e 
but  not  persons,  etc.,  operating  steam  railroads  primarily  as 
cidental  to  the  operation  of  coal  mines,  etc.;  railroads  owned 
county. — The  term  "common  carrier"  as  used  in  the  four  preccd 
sections  shall  include  the  receivers  or  other  persons  or  corporati' 
charged  with  the  duty  of  the  management  or  operation  of  the  bi 
ness  of  a  common  carrier,  whose  motive  power  is  steam ;  but  si 
not  include  persons,  firms  or  corporations  owning  or  operating  ste 
railroads  when  such  railroads  are  primarily  and  chiefly  used 
incidental  to  the  operation  of  coal,  gypsum,  or  iron  mines,  cr  s 
mills,  nor  shall  it  apply  to  any  railroad  owned  or  operated  by  a 
county.  (Id.,  §  5.) 
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5706.    Action  may  embrace  lialnlity  nnder  both  State  and 

I  acts. — The  declaration  or  other  pleading  in  any  such  action 
abrace  a  cause  of  action  growing  out  of  any  act  of  Congress 
United  States  of  America  for  said  injury  or  death,  without 
lemurrable  on  this  account,  and  without  the  plaintiff  being 
d  to  elect  under  which  statute  he  claims.  The  five  preceding 
s  shall  not  apply  to  electric  railways  operated  wholly  within 
ite.     (Id.,  §  6.) 


CHAPTER  237. 
Action  of  Detinue. 


Vhen  and  how  property  sued 
for  may  be  taken  from  pos- 
session of  defendant;  the 
bond  to  be  given  by  plain- 
tiff. 

low  defendant  or  other 
claimant  may  have  property 
returned;  the  bond  required 
therefor;  what  to  be  done 
with  property,  If  bond  not 
given. 

3xceptlons  to  sufficiency  of 
bonds. 


Sec. 
5800. 


How  right  ot  plaintiff  to 
have  property  taken  from 
poBBession  of  defendant  con- 
tested, process  abated,  and 
property  returned. 

6801.  Final  Judgment. 

6802.  Wliat  not  error;  If  verdict 
omit  value,  how  ascertained. 

6803.  Plaintiff  to  pay  charges  for 
keeping  property;  when 
same  to  be  taxed  in  costs. 

6804.  Where  bond  filed  with  Jus- 
tice to  be  returned. 

5797.  When  and  how  property  saed  for  may  be  taken  from 
lion  of  defendant ;  the  bond  to  be  given  by  plaintiff. — When- 
1  any  action  of  or  warrant  in  detinue,  it  is  made  to  appear 
affidavit  of  the  plaintiff,  his  agent,  or  attorney, 
hat  there  is  good  reason  to  believe  that  the  defendant  is  in- 
t,  so  that  any  recovery  against  him  for  the  alternate  value 
property  and  for  damages  and  costs  will  probably  prove  un- 

r  that  the  property,  for  the  recovery  of  which  such  action 
rant  is  brought,  will  be  sold,  removed,  secreted,  or  otherwise 
;d  of  by  the  defendant,  so  as  not  to  be  forthcoming  to  answer 
al  judgment  of  the  court  or  justice  respecting  the  same; 
r  that  such  property  will  be  destroyed  or  materially  dam- 
)r  injured  by  neglect,  abuse,  or  otherwise,  if  permitted  to 
I  longer  in  possession  of  such  defendant  or  other  person  claim- 
der  him; 

nd  when  such  affidavit  shall  also  state  the  kind,  quantity, 
lue  of  the  property  claimed  by  the  plaintiff  in  such  action  or 
it,  and  that  the  affiant  verily  believes  the  plaintiff  is  en- 
to  recover  the  same,  the  clerk  of  the  court  in  which,  or  the 
before  whom,  such  action  or  warrant  is  pending,  shall  issue 
ler  or  other  process  directed  to  the  sheriff  or  other  proper 
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officer,  as  the  case  may  be,  commanding  him  to  seize  the  pro 
mentioned  in  such  affidavit  and  deliver  the  same  to  the  plai 
and  it  shall  be  the  duty  of  the  officer  to  whom  such  order  or  pi 
is  directed  and  delivered,  to  proceed  forthwith  to  execute  the 
No  such  order  or  process,  however,  shall  be  issued  until  the  p 
iff,  or  some  one  for  him,  shall  execute  a  bond,  with  sufficient  si 
to  be  approved  by  and  filed  with  the  clerk  or  justice,  in  a  pe 
at  least  double  the  estimated  value  of  the  property  claimed, 
able  to  the  defendant,  with  condition  to  redeliver  the  proper 
seized  to  the  defendant,  or  to  the  person  from  whose  possessi 
was  taken,  if  the  right  to  the  possession  shall  be  adjudged  as 
the  plaintiff,  and  to  pay  all  costs  which  may  be  awarded  agains 
plaintiff'  in  such  action  or  warrant,  and  all  damages  which  ma 
crue  to  the  defendant  or  any  other  person  by  reason  of  the  sc 
of  such  property  under  such  order  or  process.  (Code  1887,  § 
1916,  p.  716.) 

Revisors'  Note. — The  following  should  he  observed  with  reff 
to  the  paraf^aph  numbered  4:  Formerly,  the  order  or  otlier  pi 
commanded  the  officer  to  seize  and  TAKE  INTO  HIS  POSSESSIO: 
proiKTty  mentioned  in  the  affidavit.  In  most  states  replevin  is 
where  in  Virginia  we  use  the  action  of  detinue,  but  re] 
has  been  abolished  in  Virginia.  (Section  .5784.)  The  former  cli 
on  detinue  was  criticized  and  the  preference  claimed  for  replevin  be 
under  the  Virginia  statute  the  plaintiff  could  only  recover  possessi 
his  property  at  the  end  of  the  litigation,  whereas  in  replevin  he  rec 
possession  at  tlie  beginning.  Even  under  the  former  languiige  of 
section,  however,  in  practice  tlie  officer  in  many  cases  took  the  pro| 
and  instead  of  rotAining  it,  turned  it  over  to  the  plaintiff.  The  n 
section  removes  the  criticism  hbove  refen-ed  to,  and  now  the  ofli< 
conunanded  to  "seize  the  property  mentioned  in  sucli  affidavit  an 
liver  tlie  same  to  the  plaintiff,"  so  that  the  plaintiff  may,  in  all  p 
cases,  regardless  of  the  practice  heretofore,  i-ecover  po.ssession  o 
property  at  tlie  beginning  of  the  litigation.  The  latter  part  of  th< 
tion  pert^ning  to  the  condition  of  the  plaintifT s  bond  conforms  t 
change  governing  the  action  of  the  officer. 

The  amendment  of  1916  (Acts  1916,  p.  716)  authorizing  offiot 
break  open  doors  in  oi-der  to  execute  the  process  in  certain  cases 
been  omitted  because  covered  by  section  6483. 

This  chapter  does  not  affect  the  equitable  jurisdiction  to  decre 
specific  delivery  of  title  papers  to  heirs  at  law,  devisee,  and  other  pe 
properly  entitled  to  the  custody  and  possession  of  same.  Kelly  v.  Le 
etc.,  Co.,  98  Va.  405,  36  S.  E.  511,  81  Am.  St.  Rep.  736. 

The  insolvency  of  a  defendant  in  detinue  is  no  ground  for  an  in 
tion  to  prevent  the  removal  or  disposition  of  the  subject  of  litigi 
An  ample  remedy  is  afforded  the  plaintiff  by  this  section.  Langfo 
Taylor,  99  Va.  577,  39  S.  E.  223,  7  Va.  L.  Reg.  575.     See  section  i 

A  bond  with  condition,  "If  the  said  Lacelle  Jackson  shall  pa 
costs  and  damages  which  may  be  awarded  against  him  or  sustained  b; 
person  by  reason  of  his  suing  out  the  action  of  detinue,"  will  not  auth 
a  recover}'  thereon,  by  a  claimant  of  the  property  taken,  for  dan 
sustained  for  the  sale  of  the  property.  Jackson  v.  Hopkins,  92  Va. 
24  S.  E.  234. 

Such  bond  is  not  void,  but  may  be  su€a  on,  so  far  as  the  condi 
are  good,  as  a  statutory  bond.     Id. 
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ing,  or  tlie  judge  of  said  court  in  vacation,  may,  on  the  moti 
either  party  or  of  the  claimant,  after  reasonable  notice  t 
others,  pass  upon  said  exceptions  and  make  such  order  ther* 
as  may  be  just  and  reasonable.     (Code  1887,  §  2909.) 

Sec.  5800.  How  right  of  plaintiff  to  have  property  taken  fron 
session  of  defendant  contested,  process  abated,  and  propert 
turned. — The  right  to  any  such  order  or  process  as  is  provide 
in  section  fifty-seven  hundred  and  ninety-seven,  may  be  coni 
by  the  defendant  or  claimant  of  the  property,  before  the  cot 
justice,  or  judge  of  such  court  in  vacation,  after  reasonable  i 
to  the  plaintiff  or  his  attorney;  and  if  the  court,  judge  or  ju 
be  of  opinion  that  the  order  or  process  was  issued  on  false  so 
tions  or  without  sufficient  cause,  such  order  or  process  shi 
abated,  and  tlie  property  returned  to  the  possession  of  the  p 
from  whom  it  was  taken,  to  abide  the  final  trial  of  the  acti 
warrant.     (Code  1887,  §  2910.) 

Sec.  5801.  Final  judgment. — When  final  judgment  is  render 
th<3  trial  of  such  action  or  warrant,  the  court  or  justice  shal 
pose  of  the  property  or  proceeds,  according  to  the  rights  of 
entitled ;  and  when  in  any  such  action  or  warrant  the  plaintiff 
prevail  under  a  contract  which,  regardless  of  its  form  or  es 
terms,  was  in  fact  made  to  secure  the  payment  of  money  t 
plaintiff  or  hi.s  assignor,  judgment  shall  be  for  the  recovery  < 
amount  due  the  plaintiff  thereunder,  or  else  the  specific  pro] 
and  costs,  and  the  defendant  shall  have  the  election  of  payio 
amount  of  said  judgment  or  surrendering  the  specific  propertj 
the  court  or  justice  may  grant  the  defendant  a  reasonable  tim 
exceeding  thirty  days,  within  which  to  discharge  such  jndj 
upon  such  security  being  given  as  the  court  or  justice  may 
sufficient.     (Code  1887,  §  2911;  1916,  p.  508.) 

As  to  damages  for  detention  after  Judgment  affirmed  by  ap] 
court,  see  section  6377. 

Plaintiff  may  at  his  option  have  writ  of  possession  (or  the 
itself  or  fi.  fa.  for  alternate  value.     Section  6484. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annot 
chapter  102,  section  6. 

See  Gregory's  Forms  Nos.  296,  805. 

Sec.  5802,  What,  not  error ;  if  verdict  omit  value,  how  asceri 
— In  .such  action,  if  on  an  issue  concerning  several  things,  in  < 
more  counts,  no  verdict  be  found  for  part  of  them,  it  shall  i 
error,  but  the  plaintiff  shall  be  barred  of  his  title  t<4  the  1 
omitted ;  ajid  if  the  verdict  omit  the  price  or  value,  the  cour 
at  any  time  have  a  jury  impaneled  to  ascertain  the  same. 
1887,  §  2912.) 

For  case  before  the  statute,  see  Butler  v.  Parks,  1  Wash.  76. 

If,  in  a  declaration  for  several  slaves  laying  separate  valui 
jury  find  a  Joint  value,  it  is  error,  and  as  to  that  a  venire  facias  d 
'  will  be  awarded  under  the  act  of  assembly  In  order  to  ascertain  tb 
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values.    Hifigenbotham  v.  Rucker,  2  Call  313   (2d  Ed.)   265;  Corn- 

V.   Truss,   2   Munf.   195. 

See  2   Barton,  L.  Pr.    (2d  Ed.)   704;   4  Mln.   (3d  Ed.)   907. 

For   \V.   Va.   decisions   on  similar  statute,  see  Justis'   Annotations, 

:er  102,  section  6. 

See  Gregory's  Forms  Nos.  296,  305. 

c.  5803.  Plaintiff  tp  pay  charges  for  keeping  property;  when 
i  to  be  taxed  in  costs. — The  legal  charges,  if  any,  for  keeping 
such  property',  while  in  the  possession  of  the  officer,  shall  be 
by  the  plaintiff  and  certified  by  the  officer  to  the  clerk  or  jus- 
who,  in  case  such  order  or  process  be  not  abated,  and  final 
;ment  be  rendered  for  the  plaintiff,  shall  tax  the  same  along 
the  other  costs  of  the  suit.  (Code  1887,  §  2913.) 
«.  5804.  Where  bond  filed  with  justice  to  be  returned. — Any 
1  filed  with  or  returned  to  a  justice  shall  be  forthwith  returned 
lim  to  the  clerk's  office  of  the  circuit  court  of  the  county  or 
oration  court  of  the  city  in  which  he  resides.  (Code  1887.  § 
;  1902-3-4,  p.  587.) 
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TITLE  57. 
Limitation  of  Suits. 


CHAPTER  238. 


Limitation  of  Salts. 


Sec.  Sec. 

5805.  Limitation  of  entry  on  or  ac-       5817. 

tion   for  land.  5818. 

5806.  Right  not  saved  by  claim. 

5807.  Further    time    allowed    per-       5819. 

sons  under  disability. 

5808.  Provisos  as  to  the  preceding       5820. 

section. 

5809.  Period   to  be  excluded  from       5821. 

computation     of     the    time 

within  which,  by  operation       5822. 

of   any    statute    or    rule   of       5823. 

law,    any    civil    proceeding 

must  be  commenced.  5824. 

5810.  Limitation    of    personal    ac- 

tions generally.  5825. 

5811.  When    right   of  action   upon 

bonds  of  fiduciaries  deemed 
to  have  first  accrued;  limi- 
tation of  suits  against  fldu-       582G. 
claries  themselves. 

5812.  Limitation    of    action,    when 

there   is  a  new  promise  in 
writing;  how  plaintiff  to  sue       5827. 
in  such  case. 

5813.  Effect  of  promise  of  personal 

representative  or  joint  con-       5828. 
tractor. 

5814.  Effect,  on  right  of  action,  of       5829. 

devise  for  payment  of  debts. 

5815.  Limitation  of  action,  etc.,  on       5830. 

a  recognizance. 

5816.  Of  motion  against  officer  for 

failure  to  return  execution. 


Ground  rents. 

Of  actions  not  befo: 

fied. 
Actions  on  judgmen 

of  another  State. 
Limitation  of  suits  I 

voluntary  deeds,  et( 
Promise    not    to    pli 

statute. 

To  repeal  a  grant. 
Saving  as  to  person 

disability. 
As    to    persons    deac 

right  accrues. 
As  to  plaintiff  when  i 

vented  by  defendan 

right   of   action   on 

contract  barred. 
Further    time    given 

suit   abates    or    is   ( 

on  ground  not  affec 

right  to  recover. 
Limitation  of  enforce 

deeds    of    trust    an( 

gages. 
Repeal  of  limitation 

remove  bar  of  statu 
State  not   within  sti 

limitations. 
As   to   rights    and   r 

existing     when     thi 

takes  effect. 


Sec.  5805.    Limitation  of  entry  on  or  action  for  land.— No 

shall  make  an  entry  on,  or  bring  an  action  to  recover,  an 
lying  east  of  the  Alleghany  mountains,  but  within  fifteen  y» 
any  land  lying  west  of  the  Alleghany  mountains,  but  witl 
years,  next  after  the  time  at  which  the  right  to  make  suet 
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>ring  such  action  shall  have  first  accrued  to  himself  or  to  some 
son  through  whom  he  claims.  For  the  purposes  of  this  section 
county  of  Carroll  shall  be  held  and  considered  as  lying  wholly 
t    of    the  Alleghany  mountains.     (Code  1887,  §  2915.) 

A.clverse  possession — Wbat  constitutes. — The  possession  requisite  to 

plaintiff's  right  of  entry  must  be  actual,  exclusive,  uninterrupted, 
t>le,  notorious,  liostile,  under  a  claim  of  right,  and  must  continue  dur- 
th©  whole  period  of  statutory  limitation.  Hollingsworth  v.  Sherman, 
V'a..  66  8;  Stonestreet  v.  Doyle,  75  Va.  356,  40  Am.  Rep.  731;  Clarke 
NdcClure,  10  Grat.  305;  Robinett  v.  Preston's  Heirs,  4  Grat.  141; 
ley  V.  English,  5  Grat.  141;  Taylor's  Devisees  v.  Burnsides,  1  Grat. 
;  Overton's  Heirs  v.  Davisson,  1  Grat.  211,  42  Am.  Dec.  544;  Koiner 
la.nkin'8  Heirs,  11  Grat.  420;  Cline's  Heirs  v.  Catron,  22  Grat.  378; 
<rlin  V.  Reynolds,  25  Grat.  137;  Thomas  v.  Jonee,  28  Grat.  383:  Turpin 
laixnders,  32  Grat.  27;  Virginia  Mln.  &  Imp.  Co.  v.  Hoover,  82  Va.  449, 
.  E.  6  89;  Andrews  v.  Roseland  Iron  &  Coal  Co.,  89  Va.  393,  16  S. 
2  52  ;  Chapman  v.  Chapman,  91  Va.  397,  21  S.  E.  813,  50  Am.  St.  Rep. 
;;     rteusens  v.  Lawson,  91  Va.  226,  21  S.  E.  347. 

Intention. — Adverse  possession  depends  upon  the  intention  with 
icli    tlie  possession  is  taken  and  held,  and  while  the  intention  to  claim 

title  must  be  clear  it  need  not  be  expressed.  The  intention  may  be 
arned,  and  is  for  the  jury  to  determine.  Haney  v.  Breeden,  100  Va. 
I,    4  2    S.  E.  916;  Brock  v.  Bear,  100  Va.  562,  42  S.  E.  307. 

possession  tinder  mistake. — On  this  important  subject  see  Schau- 
sli  V.  Dillemuth,  108  Va.  86,  60  3.  E.  745;  Christian  v.  Bulbeck.  120 
.    "7  4,   9  0  S.  E.  661,  and  cases  cited  in  these  opinions. 

criaiTTi  sufieient  to  support,  effect  of  paper  title. — To  constitute  an 
^ex-se  possession  of  land  entry  and  possession  under  claim  of  right  or 
le  is  sufficient.  The  only  effect  of  claiming  under  a  deed  or  paper 
le  is  to  enlarge  and  e:^tend  the  possession  beyond  the  portion  actually 
jupied  to  the  whole  lot  described  in  the  deed.  Sharp  v.  Shenandoah 
irnace  Co.,  100  Va.  27,  40  S.  E.  103;  Virginia  Midland  R.  Co.  v. 
.rt»our,    97  Va.   118,   33  S.   E.  554. 

O/  uncleared  lands. — While  lands  remain  uncleared  or  in  a  state  of 
tvxre  they  are  not  susceptible  of  adverse  possession  against  an,  older 
tentee,  except  by  acts  of  ownership  effecting  a  change  in  their  condi- 
tion, -which  from  their  nature  indicate  a  notorious  claim  of  title. 
i.T-inaji  V.  Ratliff,  93  Va.  249,  24  S.  E.  1023.  See  Sulphur  Mines  Co.  v. 
loinpson's  Heirs,  93  Va.  293,  25  S.  E.  232. 

CoVyr  of  title  is  that  which  has  the  semblance  or  appearance  of  title, 
^a.1  or  equitable,  but  which  in  fact  is  no  title.  It  is  not  necessary  that 
e  title  under  which  the  party  claims  should  be  a  valid  one,  or  that  his 
antor  should  have  had  title.  Sharp  v.  Shenandoah  Furnace  Co.,  100 
i.  27,  40  S.  E.  103;  Shanks  v  Lancaster,  5  Grat.  110,  50  Am.  Dec.  108. 
»e5.  as  to  color  or  claim  of  title,  2  Va.  Law  Reg.  553;  Creekmur  v. 
reekmur,  75  Va.  430;  Chapman  v.  Chapman,  91  Va.  397,  21  S.  E.  813, 
>  Am.  St.  Rep.  846;  Sulphur  Mines  Co.  v.  Thompson's  Heirs,  93  Va. 
»3.  25  S.  E.  232;  Sharp  v.  Shenandoah  Furnace  Co.,  100  Va.  27,  40 
E.    103. 

Enforcement  of  judRmont  Hen.s, — This  section  has  no  application  to 

suit  of  a  judgment  creditor  to  enforce  his  lien  against  the  land, 
lanary  v.  Kane,  102  Va.  547,  46  S.  E.  312,  681.  But  see  and  carefully 
>mpare  McClanahan's  Adm'r  v    X.  &  W.  R.  Co.,  16  Va.  App.  663. 

When  and  against  whom  statute  runs. — ^The  running  of  the  statute 

coincident  with  the  beginning  of  adverse  possession.     6  Va.  Law  Reg. 

05,    713. 

Against   Commonwealth. — Statute    does    not    run     against     the    Com- 

lonwealth  as  to  waste  and  unappropriated  land,  and  her  grantee  may 

ecover  it.     Gore  v.  Lawson,  8  Leigh  458;  Overton's  Heirs  v.  Davisson, 

Grat.    211,   42  Am.  Dec.   544.     See  Reusens  v.   Lawson,   91  Va.   226, 

1    S    K.  347;  Shanks  v.  Lancaster,  5  Grat  110,  50  Am.  Dec.  108. 
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statute  runs  against  municipal  corporations.     See   1   Va.  Lav 

No  person  can  acquire  any  right  or  title  to  any  part  of  a  high\ 
adverse  possession  thereof  for  any  length  of  time  whatever.  Yt 
Wanenton.  84  Va.  337,  4  S.  E.  818,  10  Am.  St.  Rep.  860. 

Against  former  privies. — Where  the  possession  was  origina 
privity  with  the  adverse  claimant,  there  must  be  a  clear,  positiv 
continuous  disclaimer  and  disavowal  of  the  title,  and  the  assertion 
adverse  right  brought  home  to  the  claimant.  Hulvey  v.  Hulvey, 
182,  23  S.  E.  233;  Duggins  v.  Woodson,  117  Va.  299,  84  S.  E.  652 
Aaainst  t'endor.— Statute  will  not  commence  to  run  in  fa 
vendee  against  vendor  who  has  retained  title  until  vendee  has  diss 
the  privity  of  title  between  them  by  the  assertion  of  an  adverse 
and  an  open  and  continuous  disclaimer  of  the  title  of  his  vendor, 
disclaimer  must  be  clearly  brought  home  to  the  knowledge  of  the  \ 
Chapman  v.  Chapman,  91  Va.  397,  21  S.  E.  813,  50  Am.  St.  Rep 
Alleghany  County  v.  Parrish,  93  Va.  615.  25  S.  E.  882;  Virginia  M 
R.  Co.  V.  Barbour,  97  Va.  118,  33  S.  E.  554. 

In  1823,  A.,  a  married  woman,  inherits  real  estate.  In  Ja 
186  8,  she  and  her  husband  conveyed  it  to  B.,  who  shortly  after  b 
ejectment  to  recover  it.  The  jury  found  a  special  verdict  setting  ( 
facts  as  above,  and  finding  that  the  husband's  right  of  entrj  ha 
barred  before  the  conveyance  to  B.,  but  found  nothing  with  res] 
wife's  right  of  re-entry.  Held,  that  under  the  provisions  of  these  s 
(5805,  5806,  5807),  as  regulated  by  section  5442,  B.  was  enti 
recover.      Collins  v.  Riley,  104  U.  S-  322.  '26  L    Ed.  752. 

A(;ainst  a  co-tenant  or  co-parcener.— tio  co-parcener  or  ten 
common  in  possession  of  the  whole  subject  can  avail  himself  o 
possession  as  a  defence  under  the  statute  of  limitation  against  tl 
without  an  actual  disseisin  or  ouster  of  their  co-parceners  or  co-t 
Purcell  V.  Wilson,  4  Grat.  16;  Stonestreet  v.  Doyle,  75  Va.  356,  ■ 
Rep  731-  Fry  v  Payne,  82  Va.  759,  1  S.  E.  197.  Silent  possessi 
sufficient.'  Lagorio  v.  Dozier,  91  Va.  492,  22  S.  E.  239.  But 
will  run  in  favor  of  purchaser  from  one  co-tenant  claiming  whole 
Johnston  v.  Virginia  Coal  &  Iron  Co.,  96  Va.  158,  31  S.  E.  85. 

Against  ZajirfZord.— Statute  does  not  begin  to  run  in  favor  of 
against  landlord  until  full  notice  to  the  landlord  of  his  disclai 
hold  as  tenant  or  his  assertion  of  an  adverse  title.  Reusens  v.  I 
91  Va  227  21  S  E.  347.  See  Koiner  v.  Rankin's  Heirs,  11  Gra 
Neff  V.  Ryman,  100  Va.  521,  42  S.  E.  314;  Creigh's  Heirs  v.  Hen! 
Grat.  231;   Creekmur  v.  Creekmur,  75  Va.  430. 

Claim,  under  lost  unll.—U  a  son  takes  possession  of  land  left 
deceased  father  claiming  title  to  it  under  a  lost  will,  the  statute 
to  run  against  the  other  heirs  from  the  time  of  taking  such  poss 
and  the  pendency  of  a  suit  to  set  up  tha  will  will  not  prevent  the  r 
of  the  statute.      Caperton  v.  Gregory,   11  Grat.   50  5. 

In  favor  of  widow.— A  widow  being  entitled  to  her  mansi 
curtilage  until  dower  be  assigned  her,  her  possession  not  being  a 
will  not  in  law  be  so  deemed,  and  the  statute  will  not  begin  to  ni 
such  possession  end,  or  she  publishes  her  claim  to  be  adverse  and 
by  actual  and  open  disseisin.  Hannon  v.  Hounihan,  85  va.  4 
o    g    157 

Against  purchaser  at  judicial  sole.— Where  sale  of  land  under 
is  made  and  confirmed,  purchase  money  paid,  but  no  deed,  and 
owner's  heirs  remain  in  possession,  the  statute  does  not  begin 
against  the  purchaser  until  the  heirs  make  distinct  disavowal 
title  and  their  assertion  of  their  adverse  claim  is  brought  home 
Whitlock  V.  Johnson,  87  Va.  323,  12  S.  E.  614. 

Though  land  be  sold  and  deed  given  by  commissioners,  statu 
not  begin  to  run  against  purchaser  in  favor  of  those  in  P0'5sessio 
confirmation  of  the  deed  by  the  court.     Evans  v.  Spurgin.  6  t.ra 

Against'  purchaser  under  trust  deed.— If  deed  of  trust  be  gi 
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:ute  begins  'to  run  against  purchaser  under  such  deed  In  favor 

antor  or  those  claiming  under  him  from  the  time  of  sale  under 

1.      Creigh's  Heirs  v.  Henson,  10  Grat.  231. 

urchases  and   pays   for  land   from  N.,   and   takes  deed  or  title 

ich  was  lost  or  mislaid.     C.  takes  possession,  enters,  and  makes 

lents.     Soon  after  this  sale  N.  conveyed  same  land  to  trustee  to 

rtain  debts,  and  the  trustee  sold  under  the  trust  deed.      Held, 

egan  to  run  in  favor  of  C.  against  all  the  world  from  the  time 

king  possession.      Nowlin  v.   Reynods,   26   Grat.   137. 

ist    claimant    under    equitable    title. — An    equitable    title    to    land 

against  the  holder  of  the  legal  title  is  barred  by  an  adversary 

a.  of  more  than  twenty  years  held  by  the  claimant  of  the  legal 

claimant  of  the  equity  having  full  knowledge  of  such  possession 

commencement,  and   being  under  no  disability.     Straughan   v. 

I  Rand.  493;  Cresap  v.  McLean,  5  Leigh  381. 

ire,  will  the  statute  begin  to  run  against  grantor  In  voidable  deed 

is  option  of  avoidance  continues?     Birch  v.  Linton,  78  Va.  584, 

lep.  381. 

ist    senior   patentee. — Statute    begins   to   run    in    favor    of   junior 

from  time  of  his  adverse  possession,  but  he  cannot  show  posses- 

ler  back  than  senior  grant.     Overton's  Heirs  v.  Davlsson,  1  Grat. 

Lm.  Dec.  544;  Shanks  v.  Lancaster,  5  Grat.  110,  60  Am.  Dec.  108; 

.  Rankin's  Heirs,  11  Grat.  420. 

1st    remainderman. — The    possession    of   a    life    tenant,    as    such, 

le   adverse    to    the    remainderman    or   reversioner.     Dugglns    v. 

,  117  Va.  299,  84   S.  E.  652. 

lession  under  a  claim  of  title  for  a  period  of  fifteen  years  ripens 

»rfect  title  as  well  against  a  life  tenant  as  agralnst  others,  and 

lossessor  also  has  title  to  the  remainder  In  fee,  the  fee  merges' 

r  estate,  and  the  statute  begins  to  run  against  one  clalmJng  an 

IS  a  remainderman  from  the  time  of  the  merger,  and  not  from 

1  of  the  life  tenant.     McCauley  v.  Grim,  115  Va.  610,  79  S.  E. 

rlocks. — As  to  adversary  possession  of  part  of  Interlock  by 
tie  holder,  see  3  Va.  Law  Reg.  763,  843;  Overton's  Heirs  v. 
,  1  Grat.  224,  42  Am.  Dec.  544;  Taylor's  Devisees  v.  Bumsides, 
196;    Koiner  v.  Rankin's  Heirs,   11  Grat.  420;   Shanks  v.   Lan- 

Grat.  110,  50  Am.  Dec.  108;  Anderson  v.  Harvey's  Heirs,  10 
5;  Cline's  Heirs  v.  Catron,  22  Grat.  392;  Turpin  v.  Saunders,  32 
;  Andrews  v.  Roseland  Iron  &  Coal  Co.,  89  Va.  393,  16  S.  E. 
seden  v.  Haney,   95   Va.   622.   29   S.  E.  328;   Pry  v.  Stowers,   98 

36  S.  E.  482. 

as  to  constmctlve  seisin,  Dawson  v.  Watkins,  2  Rob.  269;  Over- 
irs  v.  Davisson,  1  Grat.  211,  4  2  Am.  Dec.  544;  Sulphur  Mines 
lompson's  Heirs,  93  Va.  293,  25  S.  E.  232;  Sharp  v.  Shenandoah 

Co.,  100  Va.  27,  40  S.  E.  103. 

erally. — That  limitation  applies  which  was  in  force  when  plain- 
ht  of  action   Jirst  accrued.      Hollingsworth  v.   Sherman.    81   Va. 

3  section  will  be  applied  in  a  suit  In  equity  for  land  and  an 
of  rents  and  profits.  Drumright  v.  Kite,  2  Va.  Dec.  465,  26 
3. 

he  possession  of  the  tenant  in  possession  was  sufBdent  to  bar 
m  of  the  ancestor  of  the  demandants  at  the  time  of  his  death,  it 
ent  to  bar  the  action  of  his  heirs.  Overton's  Heirs  v  Davlsson, 
211,  42  Am.  Dec.  544. 

;ute  is  a  source  of  title,  and  may  be  used  by  the  plaintiff  hlm- 
trove  his  title,  even  in  ejectment.  Middleton  v.  Johns,  4  Grat. 
ikerson  v.  Colgrove,  100  U.  S.  578,  583.  25  L.  Ed.  618;  Norfolk 
5,  27  Grat.  430;  Thomas  v.  Jones,  28  Grat.  383.  See  6  Va. 
;.  712. 

fute  of  limitations  is  a  persona!  plea,  and  as  a  general  rule  third 

(2553) 


Digitized  by 


Gog 


§5806 


LIMITATION    OF    SUITS 


[ 


person  cannot  take  advantage  of  it,  but  where  it  forms  a  ihaln 
to  property  this  may  be  done.  Blair  v.  Carter's  Adm'r,  78  "1 
Ayre's  .Adm'r  v.  Borke,  82  Va.  338,  4  8.  B..  618;  Tazewell's 
Whittle's  Adm'r,  13  Grat.  329,  345;  Smith  v.  Pattle,  81  Va.  e 
Cartney  v.  Tyrer,  94  Va.  19!:',  26  S.  B.  419;  3  Va.  Law  Reg.  64, 

Where  one  claims  title  by  open,  notorious,  and  adverse  p< 
for  a  period  sufflcient  to  give  good  title.  It  Is  competent  for  him 
not  only  that  he  had  possession,  but  that  the  possession  was  undei 
of  right,  and  that  his  claim  and  the  character  of  his  possess! 
such  that  he  was  generally  reputed  in  the  neighborhood  to 
owner.  Lusk  v.  Pelter  &  Co.,  101  Va.  790,  9  Va.  h&w  Reg.  ' 
note,  45  S.  E.  333. 

The  finding  of  the  commissioner  establishing;  title  by  adver» 
sion  will  not,  as  a  rule,  be  disturbed  where  the  evidence  is  co 
and  it  appears  that  the  commissioner  had  the  advantage  of  nc 
demeanor  of  witnesses,  and  their  intelligence  and  manner  of  t< 
Id. 

Cited  hut  not  construed  in  McMurray  v.  Dixon,  106  Va.  6( 
B.   481. 

Quaere,  does  section  5455  affect  this  section?  See  6  ' 
Reg.  705,  805. 

See  2  MiJU  (4th  Ed.)  520,  674;  Barton,  L.  Pr.  (2d  I 
Burks'  PL  &  Pr.  p.  194. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Ann 
chapter  104,  section  1. 

Sec.  5806.  Ri^ht  not  saved  by  claim. — No  continual  < 
claim  upon  or  near  any  land  shall  preserve  any  right  of  ma 
entry  or  of  bringing  an  action.     (Code  1887,  §  2916.) 

A  continual  claim  will  not  stop  the  running  of  the  statute, 
poverty  any  excuse  for  failure  to  bring  suit.  Voight  v.  Raby 
799,   20  S.  E.  824. 

See  note  of  Collins  v.  Riley,  .104  U.  S.  322,  26  L.  Ed.  75 
section  5805;   2  Min.   (4th  Ed.)   t>T5.  519;   Barton,  L..  Pr.   (2d 

For  W.  Va.  decisions  on  similar  statute,  see  Justis*  Ann 
chapter  104,  section  2. 

Sec.  6807.    Further  time  allowed  persons  under  disabili^ 

the  time  at  which  the  right  of  any  person  to  make  entr 
bring  an  action  to  recover  any  land  shall  have  first  aceru 
person  was  an  infant  or  insane,  then  such  person,  or  the 
claiming  through  him,  may,  notwithstanding  the  said  perit 
tioned  in  section  fifty-eight  hundred  and  five,  shall  have 
make  an  entry  on  or  bring  an  action  to  recover  such  lane 
ten  years  next  after  the  time  at  which  the  person  to  wh< 
right  shall  have  first  accrued  as  aforesaid  shall  have  ceas( 
under  such  disability  as  existed  when  the  same  so  accrued 
have  died,  whichever  shall  first  have  happened.  (Code  1887, 
1902-3-4,  p.  723.) 

Disabilities  cannot  be  tacked,  and  a  person  claiming  adve 
this  section  can  only  avail  himself  of  disability  existing  at  time  tl 
of  action  accrued.     Mercer  v.  Selden,  1  How.  37,  11  L.  EJd.  38. 

It  seems,  if  the  party  claimed  the  'benefit  of  the  saving  foi 
and  femes  covert  In  the  statute,  no  other  disability  Is  available 
one  which  existed  when  the  right  of  action  accrued.  Parsons  v.  Mc 
9   Leigh   495.     The   saving  In   favor  of  married  women  does 
appear  In  the  section.     It  was  stricken  out  'by  Acts  1903-3-4, 

This  section  bars  action  if  not  brought  within  ten  years  i 
moval  of  disabilities.     Mercer  v.  Selden,  1  How.  37,  11  L.  Ed.  3! 

Instruction  suggesting  that  this  section  curtails  infant's 
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itry  or  of  suing  for  land  from  fifteen  to  ten  years  is  erroneous, 
on  enlarges  such  time  by  giving  fifteen  years  in  any  event, 
lars  from  disability  removed.  Birch  v.  Linton,  78  Va.  584, 
ep.  381. 

icy  of  one  joint  tenant  will  not  prevent  the  running  of  the 
to  other  joint  tenants  not  under  disability.  Bedford  v.  Clarke, 
16,  40  8.  E.  630. 

r  the  provisions  of  this  section,  a  party  who  is  an  infant  at 
the  right  to  have  a  partition  of  land  accrues,  has  ten  years 
ining  his  majority  in  which  to  institute  his  suit  for  partition. 
Jetreriee.  118  Va.  81,  86  S.  E.  844. 

Seattle  v.  Wilkinson  (C.  C),  36  Fed.  646,  648;  Caperton  v. 
11  Grat.  506. 

lote  of  Collins  v.  Riley,  104  U.  S.  322,  26  L.  Ed.  752,  under 
105. 

1,  but  not  construed,  in  Harman  v.  Ratliff,  93  Va.  249,  24 
i. 

3arton,  L.  Pr.  (2d  Ed.)  64;  2  Min.  (4th  Ed.)  673;   4  Mln.  (3d 
;  Burks'  Address,  2  Barton  L.  Pr.  (2d  Ed.)   1387. 
W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
04,  section  3. 

K)8.  Provisos  as  to  the  preceding  section. — The  preceding 
I  subject  to  these  provisos :  that  no  such  entry  or  action  shall 
or  brought  by  any  person  who  at  the  time  at  which  his 
make  or  bring  the  same  shall  have  first  accrued,  shall  be 
ly  such  disability,  or  by  any  person  claiming  through  him', 
lin  twenty  years  next  after  the  time  at  which  such  right 
vc  first  accrued,  although  the  person  under  disability  at 
e  may  have  remained  under  the  same  during  the  whole  of 
enty  years,  or  although  the  term  of  ten  years  from  the 
t  which  he  shall  have  ceased  to  be  under  any  such  disabil- 
ive  died,  shall  not  have  expired ;  and  when  any  person  shall 
■  any  such  disability  at  the  time  at  which  his  right  to  make 
or  bring  an  action  shall  have  first  accrued,  and  shall  depart 
without  having  ceased  to  be  under  any  such  disability,  no 
make  an  entry  or  to  bring  an  action  beyond  the  time  pre- 
n  section  fifty-eight  hundred  and  five,  next  after  the  right 
person  shall  have  first  accrued,  or  the  ten  years  next  after 
ad  of  his  death,  shall  be  allowed  by  the  reason  of  the  dis- 
f  any  other  person.      (Code  1887,  §  2918.) 

ire  the  proof  is  clear  that  a  married  woman  purchased  land  in 
d  there  is  no  proof  tending  to  show  that  It  was  her  equitable 
estate,  it  is  harmless  error  to  tell  the  jury,  in  an  instruction, 
le  purchased  the  land  prior  to  1878  it  was  her  common-law  land, 
rst  act  creating  statutory  separate  estates  was  not  passed  until 
1877.  McMurray  v.  Dixon,  105  Va.  605,  54  S.  E.  481. 
Barton  L.  Pr.  (2d  Ed.)  64;  2  Min.  (4th  Ed.)  573;  4  Min.  (3d 
I;  notes  to  preceding  sections. 

W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
L04,  section  4. 

809.  Period  to  be  excluded  from  computation  of  the  time 
rhich,  by  (operation  of  any  statute  or  role  of  law,  any  civil 
ing  must  be  commenced. — The  period  of  one  year  from  the 
f  anv  party  shall  be  excluded  from  the  computation  of  time 
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withiu  \yhieh,  by  the  operation  of  any  statute  or  rule  of  li 
may  be  necessary  to  commence  any  proceeding  to  preserve  o 
vent  the  loss  of  any  right  or  remedy.  (Code  1887,  §  2919;  1 
p.  345;  1895-6,  p.  331.) 

Revisors'  Note. — The  first  part  of  this  section  as  it  fonnerl; 
pertaining  to  the  stay  law  period  has  been  omitted. 

The  one  year  from  the  death  of  a  party  is  not  applicable  to  i 
for  death  by  wrongful  act.  Manuel  v.  N.  &  W.  R.  Co.,  99  Va.  1 
S.  E.  957,  note  6  Va.  Law  Reg.  776.  See  6  Va.  Law  Reg.  583 
2   Va.  Law  Reg.   386. 

The  following  cases  had  to  do  with  the  stay  law  period, 
provision  no  longer  appears  in  the  section:  Johnston  v.  Gill,  27 
587-595;  Danville  Bank  v.  Waddlll,  27  Grat.  448;  Hill  v.  R\S' 
Grat.  72;  Borst  v.  Nalle,  28  Grat.  423;  Norvelle  v.  Little,  79  Va 
Virginia  Min.  &  Imp.  Co.  v.  Hoover,  82  Va.  449,  4  S.  E.  689;  Ju 
English,  30  Grat.  565;  Updike's  Adm'r  v.  Lane,  78  Va.  132;  Fa( 
Adm'r  v.  Williams'  Am'r,  96  Va.  399,  31  S.  E.  515;  Bashaw's  Ad 
Wallace's  Adm'r,  101  Va.  733,  45  S.  E.   290. 

Sec.  5810.  Limitation  of  personal  actions  generally. — ^Eve; 
tion  to  recover  money  which  is  founded  upon  an  award,  or  o 
contract,  other  than  a  judgment  or  recognizance,  shall  be  br 
within  the  following  number  of  years  next  after  the  right  to 
the  same  .shall  have  first  accrued,  that  is  to  say :  If  the  ci 
upon  any  contract  by  writing  under  seal,  whether  made  by  a  j 
officer,  a  fiduciary  or  private  person  within  ten  years;  if  it  be 
an  award  or  upon  a  contract  in  writing  signed  by  the  party 
charged  thereby,  or  by  his  agent,  but  not  under  seal,  withi 
years ;  and  if  it  be  upon  any  other  contract  express  or  implied 
in  three  years,  unless  it  be  an  action  by  one  partner  again 
co-partner  for  a  settlement  of  the  partnership  account,  or  upi 
counts  concerning  the  trade  of  merchandise  between  merehan 
merchant,  their  factors,  or  servants,  in  either  of  which  cas( 
action  may  be  brought  until  the  expiration  of  five  years  fr&i 
cessation  of  the  dealings  in  which  they  are  interested  togethe 
not  after;  provided  that  the  right  of  action  against  the  est! 
any  person  hereafter  dying,  or  upon  any  such  award  or  con 
which  shall  have  accrued  at  the  time  of  his  death,  or  the  rit 
prove  any  such  claim  against  his  estate  in  any  suit  or  procet 
shall  not  in  any  ease  continue  longer  than  five  years  from  the 
fication  of  his  personal  representative,  or  if  the  right  of  action 
not  have  accrued  at  the  time  of  the  decedent's  death,  it  sha 
continue  longer  than  five  years  after  the  same  shall  have  so  ace 
and  provided  further  that  the  limitation  to  an  action  or  othei 
ceeding  for  money  on  deposit  with  a  bank  or  any  person  oi 
poration  doing  a  banking  business  shall  not  begin  to  run  unti) 
quest  in  writing  be  made,  therefor  by  check,  order,  or  othei 
(Code  1887,  §  2920;  1912,  p.  38.) 

Rovisors'  Note. — The  word.s  "ejcpress  or  implied"  appearing  i 
ten  of  the  text  are  new.     The  second  proviso  i.s  new. 

Right  to  plead  statute  as  vested  right. — It  seems  that  the  ri| 
plead  the  statute  is  not  always  a  vested  right.  Save  where  tl 
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■ty  is  vested  by  reason  of  the  statute,  General  Assembly  may  alter 
me  either  by  shortening  or  lengthening,  or  by  taking  away  alto- 
',  provided.  If  shortened,  the  plaintiff  is  given  a  reasonable  oppor- 

to  enforce  his  claim.     13  Am.  &  Eng.  Enc.  of  h.   (1st  Ed.)   696; 

T.  Vance,  108  U.  S.  514.     2  Sup.  Ct.  854,  27  L.  Ed.  808;  Hill  v. 

26  Grat.  72;  Johnston  v.  Gill,  27  Grat.  687,  695;  Campbell  v. 
115  U.  S.  620,  6  Sup.  Ct.  209,  29  L.  Ed.  483.  Pull  discussion, 
8,  Vested  Rights,  106,  112,  328. 

t  is  within  the  power  of  the  legislature  to  prolong  the  period  of 
tion  when  the  right  to  plead  has  not  accrued.  To  declare  invalid 
se  in  a  policy  stating  that  suit  thereon  must  be  brought  within  six 
IS  after  date  is  within  the  scope  of  legislative  authority  when  the 
to  plead  the  statute  had  not  accrued.     Smith  v.   Northern  Neck 

112  Va.  192,  70  S.  E.  482.  See  section  4227;  Acts  1918.  chapter 
>.  539. 

Contract  in  writing  signed  by  the  party  to  be  charged  thereby." — 
spression  used  in  this  statute  "a  contract  in  writing  signed  by  the 
to  be  charged  thereby."  held  to  apply  to  a  case  where  a  husband 
>er8onal  property  owned  by  himself  and  wife  jointly  and  took  a. 
herefor  payable  to  himself,  and  then  rendered  to  his  wife  a  state- 
in  writing  over  his  signature  showing  the  amount  of  her  share  in 
Ue  and  stating  that  said  amount  would  be  due  out  of  the  note 
collected.  Lurty  v.  Lurty,  107  Va.  466,  59  S.  E.  405. 
Ls  to  sureties. — Limitation  of  right  of  action  of  a  surety  who  calls 
a  co-surety  for  a  contribution  is  three  years.  Tate  v.  Winfree, 
I.  256,  37  S.  E.  956. 

Itore  accounts. — "Store  accounts"  has  reference  oflly  to  the  accounts 
ail  merchants.  Tomlin  v.  Kelly,  1  Wash.  190;  Beall  v.  Edmondson, 
L  514  (2d  Ed.)  446;  Wortham  v.  Smith,  15  Grat.  487,  494;  Moore 
uro,  4  Rand.  488. 

Statute  applies  only  when  it  is  necessary  for  the  plaintiff  to  produce 
ely  on  his  accounts,  and  does  not  embrace  the  case  of  an  express 
ise  to  pay  upon  which  a  suit  might  be  maintained  without  the  ac- 
.  Beall  V.  Edmondson,  3  Call  514  (2d  Ed.)  446;  Wortham.  v. 
>.  15  Grat.  487,  494. 

klerchant  and  merchant — Trade  between,  etc. — The  clause  "where 
:tion  of  account  would  lie"  applies  only  to  cases  where  the  accounts 
etween  merchant  and  merchant,  and  relate  actually  to  merchandise, 
ot  merely  to  mercantile  contracts  connected  with  it,  and  are  currant 
mutual.  Wortham  v.  Smith,  16  Grat.  487,  494.  See  Moore  v. 
0,  4  Ran.  488.  The  words  in  quotation  marks  no  longer  appear  in 
action. 

>n  a  replication  to  plea  that  the  accounts  concern  the  trade  of 
landise  between  merchant  and  merchant,  evidence  must  be  adduced 
>ve  that  the  parties  were  merchants  during  the  time  of  tho  dealings 
sen  them,  and  of  the  character  of  those  dealings.  Watson  v.  I/yle's 
r,  4  Leigh  236. 

%n  acconnt  stated  which  is  not  supported  by  a  writing  signed  by 
ebtor  or  his  agent  will  not  prevent  the  running  of  the  statute  of 
itlon  against  previously  existing  items  of  indebtedness  included 
in.  Magarity  v.  Shipman,  93  Va.  64,  24  S.  E.  466,  overruling  Rad- 
V.  Fowlkes,  85  Va.  823,  8  S.  E.  817,  note  2  Va.  Law  Reg.  272. 
CTreditors'  snits,  decree  In. — When  a  decree  is  entered  to  take  an 
int  of  debts  against  the  estate  of  a  decedent,  the  suit  becomes  a 
tors'  suit,  and  the  statute  of  limitations  then  ceases  to  run  against 
ireditors  of  the  estate,  who  come  in  under  the  decree  or  otherwise 
ne  parties  to  the  suit.  As  to  all  others  the  statute  continues  to  run. 
way  v.  Saunders,  99  Va.  360,  38  S.  E.  182;  Craufurd's  Adm'r  v. 
ti'ff  Ex'r,  93  Va-.  623,  23  S.  E.  235,  25  S.  E.  657;  Harvey's  Adni'r  v. 
oe's  Adm'r,  17  Grat.  289;   Bank  v.  Allen.   76  Va.   200;   Norvell  v. 

3,  79  Va.   141;   Richmond  v.  Irons,   121   U.  S.   27,   7  Sup.  Ct.   7S8, 

4.  Ed.    864;    Swing's  Adm'r   v.    Ferguson's   Adm'r,    33    Grat.    548; 
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Houck's  Adm'r  v.  Dunham,  92  Va.  211,  23  S.  E.  238;   Bell  v.  Wooi 
Va.  677,   27  S.  E.   504. 

Partner  against  copartner. — The  words,  "cessation  of  the  dea 
in  which  they  are  interested  together,"  refer  to  the  time  when  the  al 
of  the  partnership  are  wound  up,  and  not  to  the  cessatior,  of  a 
operations,  yet  the  parties  may  have  a  partial  settlement  of  the  par 
ship  account  before  or  may  bring  a  suit  for  such  settlement.  Foe 
Curator  v.  Rison,  17  Grat.  321. 

■  Upon  a  bill  filed  by  a  surviving  partner  against  the  administr 
of  a  deceased  partner,  the  plea  of  the  statute  cannot  be  sustained  w 
it  appears  that  there  were  good  debts  due  to  the  firm  outstanding  w 
five  years  before  the  suit  was  brought.  Marsteller  v.  Weaver's  Ad 
1  Grat.  391;  Jordan  v.  Miller,  75  Va.  442.  See  Coalter  v.  Coalt( 
Rob.   79    (2d  Ed.)    85. 

Where  one  partner,  for  himself  and  another,  settles  the  partnei 
accounts  with  the  acting  partner,  and  receives  payments  of  money 
himself  and  the  other,  the  statute  will  run  from  the  time  he  receiv 
as  to  the  money  so  received.      Foster's  Curator  v.  Rison,   17   Grat. 

When  statute  begins  to  run. — Statute  only  begins  to  run  from 
time  when  the  liability  sought  to  be  enforced  arises.      Cookus  v.  Peyl 
Ex'r,    1    Grat.    431.     See    McAlexander    v.    Montgomery,    4    Leigh 
Walker's  Adm'r  v.  Tyler,  94  Va.   534,  27  S.  E.  434. 

Where  defendant  covenants  to  execute  bonds  at  .a  stated  t 
statute  begins  to  run  at  that  time.  Davis'  Adm'r  v.  McMuUen's  Ac 
86  Va.  256,  9  S.  E.  1095. 

If  a  daughter  has  a  valid   claim   to  compensation   for  services 
dered  the  motlier,  ,it  accrues  during  the  mother's  lifetime,  and  the  sta 
then  begins  to  run.      Harshberger's  Adm'r  v.  Alger,   31  Grat.  53. 

Where  estate  of  supposed  intestate  was  distributed,  and  afterw 
his  will  was  found,  it  was  held  that  the  limitation  of  the  right  to  rec 
from  distributee,  who  was  not  a  legatee,  the  amount  handed  ove 
him,  did  not  begin  to  run  until  the  recovery  of  the  will.  Craufv 
Adm'r  V.  Smith's  Ex'r,  93  Va.  623,  23  S.  E.  235,  25  S.  E.  657. 

Where  legacy  is  limited  upon  a  future  event,  cause  of  action  ca 
accrue,  nor  statute!  begin  to  run,  nor  laches  be  imputed,  until  such  e 
occurs.     Effinger  v.  Hail,  81  Va.  94. 

Ignorance       of       rights — Fraud. — Limitation       runs       notwithstai 
plaintiff's  ignorance  of  his  rights,  save  in  cases  of  fraud  or  concealn 
Bickle  v.  Chrisman's  Adm'x,   76  Va.   678;    Foster's  Curator  v.  Rison 
Grat.  321;  Craufurd's  Adm'r  v.  Smith's  Ex'r,   93  Va.  623,   23  S.  E. 
25  S.  E.  657;  Vashon  v.  Barrett,  99  Va.  344.  38  S.  E.  200 

See  following  section  and  notes. 

f7po?i  a  demand  payable  by  a  debtor  at  his  death,  the  statut 
limitations  only  begins  to  run  from  the  happening  of  that  event.  Du 
V.  Duncan,  117  Va.  487,  85  S.  E.  485. 

Against  stock  assessment. — Upon  a  stock  subscription,  no  wr 
contract  having  been  established,  the  limitation  is  three  years  from 
date  of  the  call  on  the  stock.  Liberty  Sav.  Bank  v.  Otter  View  1 
Co.,  96  Va.  352,  31  S.  E.  511.  See  Lewis'  Adm'r  v.  Glenn.  84  Va. 
6  S.  E.  866;   Gold  v.  Paynter.   101  Va.  714,  44  S.  E.  920. 

The  statute  begins  to  run  against  assessments  made  by  decrt 
the  suit  wherein  the  corporation  is  a  party  from  the  date  of  the  d( 
laying  the  assessment.  Vanderwerken  v.  Glenn,  85  Va.  9,  6  S.  E. 
In  favor  «f  trustee. — Trustee  cannot  take  advantage  of  the  ac 
limitations  against  the  claim  of  the  cestui  que  trust  or  persons  daii 
under  him  until  the  trust  is  concluded.  Redwood  v.  Riddick,  4  M 
222;  Rankin  v.  Bradford,  1  Leigh  163;  Rowe  v.  Bentley,  29  Grat. 
Lomax  v.  Pendleton,  3  Call  538  (2d  Ed.)  465;  Redford  v.  Clarke, 
Va.  115,  40  S.  E.   630;   Bargamin  v.  Clarke,   20  Grat..  544. 

Against  bank  deiM>sit«. — The  statute  of  limitations  on  a  claim  agi 
a  bank  for  the  proceeds  of  a  note  discounted  by  it,  and  which  it  f; 
to  credit  on  the  customer's  check  account,  does  not  begin  to  run  : 
the  date  of  the  discount  of  the  note,  but  from  the  close  of  the  ace 
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the  bank  and  the  customer.     Culpeper  Nat  Bank  v.  Tidewater 
nent  Co..  119  Va.  73,  89  S.  E.  118.     See  revisors'  note  above. 
«  Institutions. — See  section  5829  and  notes. 
»ther  municipal   corporations  bound  by  statute,  see  1    Va.   Law 

nte  snapmidetl  by  agreement. — B.  having  ibecome  the  surety  of 
sllTers  to  B.  B.'s  note,  who  was  to  hold  It  until  the  liability  of 
11  was  ended,  and  then  he  was  to  redeliver  it  to  E.  Statute  did 
1  to  run  against  the  note  until  the  liability  of  B.  as  bail  ceased. 
Ex'r  V.  Elmore's  Adm'z,  7  Grat.  385.  Compare  Sutton  v.  Bur- 
Leigh  381,  33  Am.  Dec.  246;  Holladay  v.  Llttlepage,  2  Munf. 
le  section  5821. 

Ilcstion  of  statute  In  equity. — Court  of  equity  follows  the  law 
ing  the  statute.     Spotswood  v.   Dandridge,   4   Hen.   &   M.    139; 

Ex'rs  V.  McClure,  1  Rand.  284;  Rankin  v.  Bradford,  1  Leigh 
>ppard  V.  Turpln,  3. Grat.  373;  Livesay  v.  Helms,  14  Grat.  441: 
BenUey,  29  Grat.  756;  Harshberger's  Vdm'r  v.  Alger,  31  Grat. 
I's  Adm'r  V.  Ballard,  78  Va.  139;  Harvey's  Adm'r  v.  Steptoe's 
7  Grat.  289;  Bank  v.  AUen,  76  Va.  200;  Norvel  v.  Little,  79  Va. 
:hmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct.  788,  30  L.  Ed.  864; 
V.  Notfslnger,  82  Va.  518;  Redford  v.  Clarke,  100  Va.  115,  40 
). 

statute  applies  as  well  to  a  suit  in  equity  for  an  account  of 
n  to  an  action  at  law  for  its  recovery.  Foster's  Curator  v. 
7  Grat.  345. 

Ity  will  aid  in  enforcing  payment  of  stock  subscriptions  which 
n  conveyed  to  secure  debts  which,  though  barred  by  limitation, 
ixtinguished.     Hamilton  v.  Glenn,  85  Va.  901,  9  S.  E.  139. 
to  when,  the  act  of  limitations  will   not  bar  a  right  in  equity, 
;er'8  Ex'rs  v.  Spotswood,  1  Wash.  145. 

)re  suit  is  not  barred  by  the  statute,  laches  and  lapse  of  time 
e  no  such  bar.  Foster's  Curator  v.  Rison,  17  Grat.  335;  Rowe 
ly,  29  Grat.  769;  Cole's  Adm'r  v.  Ballard,  78  Va.  149;  Cottrell 
as,  89  Va.  801,  17  S.  E.  328,  19  L.  R.  A.  754,  37  Am.  St.  Rep.  897. 

statute  of  limitations  has  in  terms  no  application  to  suits  in 
lut  as  a  general  rule  courts  of  equity  act  upon  the  statute  by- 
uid  refuse  relief  to  cases  in  which,  if  it  were  an  action  at  law, 
te  would  forbid  it,  for  courts  of  equity  always  discountenance 
Bassett's  Adm'r,  &c.,  v.  Cunningham,  7  Leigh  407. 
to  laches  and  stale  demands,  see  Carr's  Adm'r  v.  Chapman's 
,  5  Leigh  164;  Hayes  v.  Goode,  7  Leigh  452;  Caruthers'  Adm'rs 
gton's  Trustees,  12  Leigh  610;  Smith  v.  Thompson's  Adm'r, 
L12,  54  Am.  Dec.  126;  West's  Adm'r  v.  Thornton,  7  Grat.  177, 
Dec.  134;  Tazewell's  Ex'r  v.  Whittle's  Adm'r,  13  Grat.  329; 
's  Ex'r  V.  Saunders'  Ex'r,  13  Grat.  354;  Harrison  v.  Gibson,  23 
i;  Carter  v.  McArtor,  28  Grat.  366;  Stamper's  Adm'r  v.  Garnett, 

560;  Hatcher  v.  Hall,  77  Va.  673;  Updike's  Adm'r  v.  I.«np, 
32;  NelsoQ's  Adm'r  v.  Kownslar's  Ex'r,  79  Va.  468;  Morrison's 
lonseholder's  Adm'r,  Id.  627;  WisBler  v.  Craig's  Adm'r,  80  Va. 
jan  V.  Fisher's  Adm'r,  82  Va.  417;  Turner's  Adm'r  v.  Dillard's 
Va.  636;  Rowe  v.  Bentley,  29  Grat.  756;  Cole's  Adm'r  v.  Ballard's 
39;  Cottrell  v.  Watklns,  89  Va.  801,  17  S.  E.  328,  19  L.  R.  A. 
Am.  St.  Rep.  897;  Jeffries  v.  Southwest  Va.  Imp.  Co.,  88  Va. 
3.  E.  661;  Eubank  v.  Barnes,  93  Va.  153,  24  S.  E.  908;  Bell  v. 
4  Va.  677,  27  S.  E.  504;  Jackson's  Adm'r  v.  King's  Adm'r,  12 

idlnfp-  At  law. — Statute  cannot  be  taken  advantage  of  by  de- 
inless  it  affects  the  right  as  well  as  the  remedy.  In  this  case 
iratlon  should  show  on  its  face  that  the  action  is  brought  within 
itory  period.  Lambert  v.  Ensign  Mfg.  Co.,  42  W.  Va.  813, 
431;  8  Va.  Law  Reg.  63;  Manuel  v.  Norfolk  &  W.  R.  Co.,  99  Va. 
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188,  37  S.  E.  957;  Harrington  v.  Harkins'  Adm'rs.  1  Rob.  59]    ( 
624. 

The  defence  of  the  statute  is  a  personal  privilege,  and  r 
pleaded  by  defendants.  The  court  has  no  power  to  Interpose  a 
its  own  motion.  Smith  v.  Hutchinson,  78  Va.  683;  Taylor's  A 
Richards,  3  Munf.  8;  Hudson  v.  Hudson's  Ex'r,  3  Rand.  117;  G: 
Green's  Adm'r,  89  Va.  524,  16  S.  E.  661,  37  Am.  St.  Rep.  888. 
Callaway's  Adm'r  v.  Saunders,  99  Va.  350,  38  S.  E.  182;  Smith  v. 
81  Va.  654. 

One  creditor  may  plead  statute  against  another  in  a  suit 
minister  the  assets  of  a  debtor  or  to  enforce  liens  on  his  p 
Callaway's  Adm'r  v.  Saunders,   99  Va.   350,   38  S.  E.   182. 

Where  creditor  brought  suit  against  a  corporation  to  sub 
lands  to  a  debt,  a  party  claiming  same  land  adversely  to  the  cori 
cannot  plead  the  statute  against  the  debt.  Clayton  v.  Hen 
Grat.  66. 

Plea  of  the  statute  must  refer  to  the  time  of  the  Institutioi 
suit.  Smith  v.  Walker,  1  Wash.  135;  Backhouse's  Adm'x  v.  Jom 
5  Call  462.  See,  as  to  pleading  statute  to  set-off  which  accrui 
suit  brought,  Trimyer  v.  Pollard,  5  Grat.  460. 

Where  the  defendant   does  not  file  the  plea  of  set-off,  but 
account,  and  gives  notice  of  set-off,  the  plalntift  cannot  reply  the 
and  he  may  therefore  rely  upon  it  in  evidence.     Trimyer  v.   Po 
Grat.  460.      See  Bell  v.  Crawford,  8  Grat.  110. 

A  plea  of  the  statute  should  state  on  what  act  the  defendan 
Wortham  v.  Smith,  15  Grat.  487,  494. 

The  plea  of  the  statute  Is  an  issuable  plea,  and  sometimes  ai 
plea.  Presumption  of  payment  arises  from  staleness  of  the  < 
and  will  excuse  delay  in  pleading  the  statute,  especially  in  fav 
personal    representative.      Tomlin'?    Adm'r    v.    How's    Adm'r,    Gil 

A  plea  of  the  statute  which  is  not  intert)ospd  in  a  chanci 
until  after  the  evidence  is  closed,  may  well  be  rejected  as  com 
late,  where  no  excuse  is  offered  for  the  delay.  Herrell  v.  Sup( 
113  Va.   594,  75  S.  E.  87. 

It  is  too  late  to  plead  the  statute  eight  years  after  a  plea 
assumpsit.  Clopton's  Adm'r  v.  Clarke's  Ex'r,  7  Leigh  325.  As  ' 
in  pleading  the  statute,  see  Martin  v.  Anderson,  6  Rand.  19;  Bad 
Adm'x  V.  Jones'  Ex'r,  5  Call  462. 

On  motion  for  judgment,  though  plea  in  form  applies  to  o 
out  of  three   claims  sued  on,   but   It  is  clear  that  both   parties 
court  treated  it  as  applicable  to  all  the  claims  sued  on,  and  all 
fact  barred,  its  judgment  will  not  be  reversed.      Liskey  v.  Paul, 
764,  42  S.  E.  875. 

A  personal  representative  is  bound  to  plead  the  statute  in  i 
to  which  it  applies  to  protect  the  decedent's  estate.  Tunstall  v.  I 
Adm'r,  11  Leigh  1. 

If  there  be  several  partners,  and  one  of  them  after  dlssolu 
sumes  a  partnership  debt,  but  afterwards  pleads  the  statute  of 
tlons  jointly  with  the  other  partners,  the  assumpsit  may  be  j 
evidence,  for  the  plea  of  non-assumpsit  admits  that  the  defend! 
once  assume.      Brockenbrough   v.   Hackley,   6  Call   51. 

That  defendant  did  not  within  twenty  years  next  before  thi 
Jng  of  this  suit  break  his  covenant  is  a  good  plea  of  the  statute. 
Adm'r  v.  McMuUen's  Adm'r,  86  Va.  256,  9  S.  E.  1095. 

The  statute  may  be  pleaded  in  bar  to  ^n  action  against  a 
carrier  for  fraudulently  embezzling  goods  entrusted  to  his  care 
V.  Darby,  4  Munf.  444,   6  Am.  Dec.   529. 

In  equity. — The  statute  of  limitations  cannot  be  taken  advai 
In  a  court  of  equity  by  demurrer  to  the  bill.  Hubble  v.  Poff, 
646.  37  S.  E.  277;  Hickman  v.  Stout,  2  Leigh  10;  Tazewell's 
Whittle's  Adm'r,  13  Grat.  344;  Colvert  v.  Millstead's  Adm'x,  5  Le 
Smith  V.  Pattie,  81  Va.  665;  Gibson  v.  Green's  Adm'r,  89  Va. 
S.  E.  661,  3  7  Am.  St.  Rep.  888.  Must  be  pleaded  or  in  son 
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on  as  a  defence  in  the  pleadings.     Hickman  v.  Stout,  2  Leigh  6; 
rt  V.  Millstead's  Adm'x,  5  Leigh  88. 

(injthing  in  an  answer  which  will  apprise  the  plaintiff  that  the  de- 
nt relies  on  the  statute  is  sufficient  if  necessary  facts  are  stated. 
.•ell's  Ex'r  v.  Whittle's  Adm'r,  13  Grat.  329. 

f  the  defendant  in  equity  plead  the  statute,  and  the  complainaixt 
within  any  of  the  exceptions  within  the  act,  bet  will  not  be  entitled 
benefit  thereof  unless  he  sets  it  forth  by  replication.     Lewis'  Ex'r  t. 
I's  Legatee,  3  Hen.  &  M.  89. 

Vhere  the  statute  is  pleaded,  plaintiff,  to  bring  himself  within  its 
?,  must  set  forth  the  facts  relied  on  either  by  replication  or  by 
ling  his  bill.  Switzer  v.  Noffsiiieer,  82  Va.  518;  Lewis'  Ex'r  v. 
I's  Legatee,  3  Hen.  &  M.  89. 

)efence  of  the  statute  to  a  claim  asserted  before  a  commissioner 
l>e  made  by  an  exception  to  his  report.  Cole's  Ex'r  v.  Martin,  99 
23.  37  S.  E.  907;  Smith  v.  Pattle,  81  Va.  654;  Leith's  Adm'r  v. 
r's  Adm'r,  83  Va.  889,  5  S.  E.  584. 

inrden  of  proof  on  plea  of  statute  is  on  parties  pleading  the  statute. 
)n  V.  Barrett,  99  Va.  ^44,  38  S.  E.  200;  Goodell's  Ex'rs  v.  Gibbons, 
I.  608,  22  S.  E.  504;  1  Va.  Law  Reg.  340,  and  note.  In  England 
nrise. 

f  a  creditor  relies  upon  a  charge  in  a  will  to  prevent  the  opera- 
>f  the  statute,  it  is  for  him  to  show  that  the  testator  died  before 
Bbt  was  barred.  Tsizewell's  Ex'r  v.  Whittle's  Adm'r,  13  Qrat.  329. 
rhe  burden  is  on  the  pleader  to  make  out  a  case  to  whi6h  tbe 
e  clearly  applies.  Virginia  Ry.  &  P.  Co.  v.  Ferebee,  116  Va.  289, 
E.  556. 

'art  payment  will  not  remove  the  bar  of  the  statute.  Cover  v. 
berlain,  83  Va.  286,  5  S.  E.  174. 

Jenerally. — Where  £.  contract  by  a  common  carrier  to  carry  an 
tate  shipment  of  freight  was  void  because  the  rate  given  was  less 
the  published  rate  and  hence  in  violation  of  an  act  of  Congress, 
)n  as  the  goods  were  left  with  the  carrier  an  implied  contract  arose 
I  part  to  transport  them  to  their  destination,  and  on  the  part  of 
lipper  to  pay  the  published  rate.  In  an  action  of  assumpsit  by  the 
r  to  recover  the  difference  between  the  undercharge  and  the  pub- 
rate,  it  was  held  that,  inasmuch  as  Congress  had  not  prescribed 
ime  within  which  the  action  should  be  brought,  the  limitation  of 
years  prescribed  by  this  section  would  'be  applied.  Atlantic  C.  L. 
.  V.  Va.  Mfg.  Co.,  119  Va.   5,  89  S.  E.  103. 

L  suit  to  enforce  a  judgment  against  a  decedent,  brought  eleven 
after  the  qualiflcation  of  his  representative,  was  barred,  where  In 
eantime  the  judgment  had  not  been  revived.  Spencer  v.  Flanary, 
-^a.   395,   51  S.  E.  849. 

Vhere  a   right  «f  action  against  a  decedent's  estate  as  surety  on 

id  accrued  January   15,    1894,  and  a  decree  for  this  liability  ren- 

on  the  10th  day  of  December,  1895,  and  on  the  15th  day  of  July, 

three  and  one-half  years  after  the  decree   for  this  liability,  and 

the  cause  was  not  only  still  pending  and  undetermined,  but  the 

against   the  estate  not   fully  ascertained  and   the   estate  not  dls- 

ed,  obligee  intervened  in  a  suit  to  enforce  her  decree,   held  that 

3d  of  obligee  is  not  barred  by  statute  of  limitations.     The  demand 

upon  the  original  cause  of  action  which  became  payable  January 

394,  but  the  decree  of  December  10,  1896,  into  which  the  right  of 

I  on  the  original  demand  was  merged.     Turk  v.  Ritchie,   104  Va. 

52  S.  E.   339,   342. 

Che  limitation  of  this  section  held  not  to  apply  to  the  circumstances 
}  case  of  Sipe  v.  Taylor,  106  Va.  231,  66  8.  B.  542. 
["he  three-year  limitation  of  this  section  is  inapplicable  to  a  debt 
iced  by  writing  under  the  signature  and  seal  of  the  debtor.  If  the 
edent  debt  was  mere  assumpsit,  it  was  merged  into  the  specialty. 
V.  Lurty,  107   Va.   466,   59   S.  B.   405. 
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This  section  does  not  apply  to  an  action  against  bank  dlrectt 
neglect  of  duty  as  such  directors.  Winston  v.  Gordon,  115  Va.  8 
S.   E.  756;  see  notes  to  section  5818.     See  section  3816. 

Where  plaintiff  has  two  causes  o£  action  open  to  him,  and 
one,  and  adapts  his  pleading  and  proofs  thereto,  the  act  of  iimil 
applicable  will  be  the  one  appropriate  to  the  cause  of  action  se 
Noell  V.  Noell,  93  Va.  433,  25  S.  E.  242. 

As  to  whether  a  contract  implied  by  law  from  a  written  Instr 
is  a  contract  by  writing,  within  the  meaning  of  the  statute,  see 
Law  Reg.  458,   538. 

The  limitation  of  three  years,  "upon  any  other  contract,"  do 
apply  to  a  suit  on  a  treasurer's  bond  in  which  case  the  llmital 
ten  years.      Jennings  v.  Taylor,  102  Va.   191.   45   S.  E.   913. 

When  money  allowed  to  a  county  treasurer*  in  a  settlement  wi 
board  of  supervisors  regularly  made,  as  compensation  for  his  servi 
received  by  him  in  good  faith,  he  is  not  a  trustee  as  to  the  san 
the  statute  of  limitations  applies.  Supervisors  v.  Vaughan,  11 
146,  83  S.  E.  1056. 

In  a  suit  by  a  board  of  supervisors  agajn&t  a  countj  treasui 
the  settlement  of  his  accounts,  the  treasurer's  answer,  uniting 
prayer  for  an  account,  and  specifically  praying  tor  an  inquii-y  ii 
settlements  made  by  him  "from  the  timie  he  became  such  treasure 
the  present  moment,"  is  a  waiver  of  the  statute  of  limitations.  1 
V.  Supervisors,   113  Va.  594,  75  S.  E.  87. 

Demands,  arising  three  years  before  the  institution  of  a  suit 
supervisors  against  a  county  treasurer  for  a  settlement  and  adjustn 
the  county  funds  received  by  him,  are  not  barred  by  the  statute  of 
tions.      Herrell  v.  Supervisors,  113  Va.  594,  75  S.  E.  87. 

For  article  commenting  upon  this  section,  see  9  Va.  Law  Rei 

As  to  promise  not  to  plead  the  statute,  see  section  5821. 

As  to  new  promise  and  promise  to  settle  and  pay  the  balan< 
section  5812. 

Certain  claims  against  the  state  barred  in  ten  years,  see  i 
2179. 

See  1  Min.  (4th  Ed.)  580;  Barton,  L.  Pr.  (2d  Ed.)  79,  94-: 
Min.  (4th  Ed.)  374,  839;  3  Min.  (2d  Ed.)  155,  160,  575-  4  Mir 
Ed.)  612;  Barton,  C.  Pr.  (2d  Ed.)  125;  Burks'  PI.  &  Pr.,  pp.  38' 
404,  405. 

Form  of  plea  of  statute  of  limitations  to  a  specialty,  4  Mil 
Ed.)  1748;  of  plea  of  statute  of  limitations  to  a  simple  contrac 
of  plea  of  statute  of  limitations  to  a  store  account.  Id. 

Applied  in  Newport  News,  etc.,  Co.  v.  Newport  News,  etc.,  Co.. 
22,  32  S.  E.  789;  Kesterson  v.  Hill,  101  Va.  739,  45  S.  E.  288.  C 
Erabrey  v.  Jemlson,  131  U.  S.  349,  9  Sup.  Ct.  776,  33  L.  Ed.   172 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annot 
chapter  104,  section  6. 

For  monographic  note  on  Limitations  to  Actions,  see  Herrini 
Harkins'  Adm'rs,  1  Rob.  591,  Va.  Rep.  Anno. 

Sec.  5811.  When  right  of  action  upon  bonds  of  fiduciaries  di 
to  have  first  accrued;  limitation  of  suits  Eigainst  fiduciaries 
selves. — The  right  of  action  upon  the  bond  of  an  executor,  n 
istrator,  guardian,  curator,  or  coramittee,  or  of  a  sheriff,  o 
geant  acting  as  such,  shall  be  deemed  to  have  first  accrued  i 
lows:  upon  a  bond  of  a  guardian  or  curator  of  a  ward,  fro 
time  of  the  v/ard's  attaining  the  age  of  twenty-one  years,  or 
the  termination  of  the  guardian's  or  curator's  office,  whichevn 
happen  first;  and  upon  the  bond  of  any  personal  representat 
a  decedent  or  committee  of  an  insane  person,  the  right  of  ac* 
a  person  obtaining  execution  against  such  representative  or 
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e,  or  to  whom  payment  or  delivery  of  estate  in  the  hands  of 
representative  or  committee,  shall  be  ordered  by  a  court  acting 
his  account,  shall  be  deemed  to  have  first  accrued  from  the 
a  day  of  such  execution,  or  from  the  time  of  the  right  to  re- 
payment or  delivery  upon  such  order,  whichever  shall  happen 
and  as  to  amy  suit  against  such  fiduciary  himself,  or  his  rep- 
tative,  which  could  have  been  maintained  if  he  had.  given  no 
there  shall  be  no  other  limitation  than  would  exist  if  the  pre- 
g  section  was  not  passed ;  except,  that  where  any  such  fiduciary 
;ttled  an  account  under  the  provisions  of  chapter  two  hundred 
wenty-one,  a  suit  to  surcharge  or  falsify  the  same,  or  to  hold 
fiduciary  or  his  sureties  liable  for  any  balance  stated  in  such 
int  to  be  in  his  hands,  shall  be  brought  within  ten  years  after 
ccount  has  been  confirmed.  The  right  to 'recover  money  paid 
r  fraud  or  mistake  shall  be  deemed  to  accrue,  both  at  law  and ' 
uity,  at  the  time  such  fraud  or  mistake  is  discovered,  or  by 
xercise  of  due  diligence  ought  to  have  been  discovered.  (Code 
§  2921;  1877-8,  p.  221.) 
ieviaon'  Note. — The  necond  exception  contained  at  the  end  of 
n  atel  of  the  Code  of  1887  relating  to  Confederate  cnrreiC)  has 
omitted  as  having  served  Its  purpose.  The  last  sentence  of  the 
Id  section  Is  new.  See  Grove  v.  Lemley,  114  Va.  1902,  76  S.  E.  805. 
{tanning  of  statute  In  favor  of  sureties. — Statute  begins  to  run  when 
Bfault  of  the  principal  and  its  amount  are  ascertained.  Howards  v. 
n  (C.  C),  5  Fed.  466,  470. 

rhere  is  no  other  limitation  applicable  to  the  surety  upon  the  of- 
bond  ot  an  executor  or  an  administrator  other  than  tliat  prescribed 
is  section.     Leake's  Ex'r  v.  Leake.  75  Va.  792. 

0.  haying  settled  his  administration  accounts  ftnally  and  given  a 
for  the  balance,  statute  begins  to  run  in  favor  of  his  surety  from 
of  Its  execution  and  delivery.  Tilson  v.  Davis,  32  Orat.  92. 
Votion  on  fiduciary's  bond  is  barred  only  after  ten  years  from  ac- 
g  of  cause(  of  action;  that  is,  from  the  return  day  ot  execution 
St  fiduciary  or  from  time  of  right  to  require  payment  or  delivery 
fiduciary.  Sharpe's  Ex'r  v.  Rockwood,  78  Va.  24;  Morrison  v. 
11,  81  Va.  619;  Robertson  v.  GUlenwaters,  85  Va.  116,  7  S.  E.  371. 
[n  1860  there  was  a  decree  against  the  executor  in  favor  of  the 
9S  interested  in  the  estate  for  their  respective  shares;  the  statute 
I  to  run  In  favor  of  the  surety  of  the  executor  upon  the  entry  of 
decree.  Franklin's  Adm'r  v.  Depriest,  13  Qrat.  267:  White  v. 
d,  90  Va.  336,  18  S.  B.  436. 

In  1865  E.  sued  out  distress  warrant  against  the  estate  of  J. 
■ant  was  never  levied,  but  was  returned  to  and  remained  effete  in 
's  office  until  1880,  when  E.'s  administrator  brought  chancery  suit 
ist  the  administrator  and  his  sureties.  Held,  the  claim  of  E.'s  ad- 
itrator  was  barred  as  to  the  surety,  though  not  against  J.'s  admin- 
lor  himaelf.  Ashby  v.  Bell's  Adm'r,  80  Va.  811. 
A  plea  of  the  statute  by  one  surety  which  is  not  purely  personal  to 
mures  to  the  benefit  of  all.  Ashby  v.  Bell's  Adm'r,  80  Va.  811. 
Ri^t  to  recover  money  paid  under  fraud  or  mistake. — In  cases  of 
lal  misUke  and  fraud,  courts  of  law  and  courts  of  equity  apply 
•ept  rules  with  respect  to  the  defense  of  the  statute  of  limitations. 
iw  the  statute  runs  from  the  date  of  settlement  and  payment,  but 
luity,  if  the  plainUlf  Is  without  fault,  the  statute  runs  only  from 
liscovery  of  the  fraud  or  mistake.  In  the  latter  case,  however,  the 
ilalnant  must  have  acted  in  good  faith,  and  with  reasonable  caution 
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and  diligence.  Grove  v.  Leraley,  ]  14  Va.  202,  76  S.  E.  305.  Crai 
Adm'r  v.  Smith's  Ex'r,  93  Va.  623,  23  S.  E.  235,  25  S.  E.  657;  Rag 
Owen,  84  Va.  227,  5  S.  E.  91.      But  see  last  sentence  of  present  s 

Generally. — As  to  laches  in  asserting  claim  against  personal 
sentative,  see  Carr's  Adm'r  v.  Chapman's  Legatees,  5  Leigh  164; 
V.  Goode,  7  Leigh  452;   Hudson  v.  Hudson's  Ex'r,  3  Rand.  117. 

Until    the    adoption   of   above   statute    as    to    fiduciaries    (hem 
there  was  no  limitation  except  what  result  from  the  staleness  of  d 
or  presumption  of  payment;  otherwise  as  to  their  sureties.      McCoi 
Ex'rs  V.  Wright's  Ex'rs,  79  Va.  524;   Peale's  Adm'r  v.  Thurmond. 
753;  Leake's  Ex'r  v.  Leake,  75  Va.  792. 

The  stay  period  was  applicable  to  demands  against  fiduciarie! 
other  cases.      Morrison's  Ex'r  v    Householder's  Adm'r,  79  Va.  62  7. 

Payment  of  a  legacy  by  an  executor  cannot  be  presumed  frc 
mere  lapse  of  time  during  which  there  is  no  representative  of  the  1 
entitled  to  demand  and  receive  it.  Burwell's  Ex'rs  v.  Anderson,  3 
348. 

Where   a   receiver   has   settled   his  account,   as  required   by  c 
221,  no  suit  to  surcharge  and  falsify  the  account,  or  to  hold  him 
sureties  liable  for  any  balance  stated  by  his  account  to  be  in  his 
can  be  brought,  in  the  absence  of  fraud  or  mutual  mistake,  except 
ten  years  after  the  account  has  been  confirmed.      Senseny  v.   Boy 
Va.  308,  76  S.  E.  280. 

See,  generally,  as  to  demands  against  fiduciaries.  Nelson's  AC 
Cornwell,  11  Grat.  724;  Cookus  v.  Peyton's  Ex'r,  1  Grat.  431;  I 
Ex'r  v.  Lioake,  75  Va.  792. 

See  1  Mln.  (4th  Ed.)  494;  4  Min.  (3d  Ed.)  610;  Barton. 
(2d  Ed.)   82;  Burks'  PI.  &  Pr.,  p.  393. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annot 
chapter  104,  section  7. 

Sec.  5812.  Limitation  of  action,  when  there  is  a  new  pron 
writing;  how  plaintiff  to  sue  in  such  case. — If  any  person  a 
whom  the  right  shall  have  so  accrued  on  an  award,  or  anj 
contract,  shall,  by  writing  signed  by  him  or  his  agent,  promis 
ment  of  money  on  such  award  or  contract,  the  person  to  who 
right  shall  have  so  accrued  may  maintain  an  action  for  the  i 
so  promised,  within  such  number  of  years  after  such  promi 
it  might  be  maintained  under  section  fifty-eight  hundred  an 
if  such  promise  were  the  original  cause  of  action.  The  pi 
may  sue  on  such  promise  or  on  the  original  cause  of  action,  ( 
that  where  the  promise  is  of  such  a  nature  as  to  merge  the  oi 
cause  of  action,  then  the  action  shall  be  only  on  the  promis 
the  action  be  on  the  original  cause  of  action,  and  the  defo 
files  a  plea  under  section  fifty-eight  hundred  and  ten,  the  pi 
shall  be  allowed  to  reply  specially  such  promise,  or  he  may,  w 
replying  specially,  show  such  promise  in  evidence  to  repel  tl 
of  the  plea,  provided  he  shall  have  given  the  defendant  reas( 
notice  before  the  trial  of  his  intention  to  rely  on  such  promise 
acknowledgment  in  writing,  from  which  a  promise  of  paymen 
be  implied,  shall  be  deemed  to  be  such  promise  in  the  mean 
this  section.    (Code  1887,  §  2922.) 

Revisers'  Note. — ^AVherc  the  original  cause  of  action  is  sued  o 
the  defendant  flies  a  pica  under  section  5810,  the  third  sentence 
revised  section   allows  the  plaintiff  to  reply  specially  the  new  pr 
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may,  without  replying  specially,  show  the  new  promise  In  evidence, 
lerly,  he  was  restricted  to  the  latter  procedure. 

Vew  promise  or  acknowledgment — Essentials. — A  new  promise,  to 
ve  the  bar  of  the  statute,  must  be  determinate  and  unequivocal; 
to  imply  a  promise  of  payment  from  a  subsequent  acknowledgment, 
acknowledgment  must  be  an  unqualified  admission  of  a  subsisting 
which  the  party  la  liable  for  and  willing  to  pay.  Cole's  Ex'r  v. 
in,  99  Va.  223,  37  S.  E.  907;  Shepberd  v.  Thompson,  122  U.  S.  231, 
H.  Ct.  1229,  30  L.  Ed.  ll.se;  Bell  v.  Crawford.  8  Grat.  110.  Must 
ide  by  one  against  whom  the  right  to  maintain  an  action  has  accrued. 
;er  v.  Noffsinger,  82  Va.  518. 

For  discussion  of  an  acknowledgment  of  a  debt  in  a  deed  of  trust 
new  promise,  see  8  Va.  Law  Reg.  401. 
When   account    stated,    is   not   a  new   promise.     Magarity    v.    Sbip- 

93  Va.   64,  24  S.  E.  46C. 

For  note  upon  essentials  of  the  "'promise"  mentioned  herein,  see 
8.  Law  Reg.  310. 

cknowledgments  held  sufficient. — The  deposition  of  the  maker  of 
;e  (in  a  case  in  which  the  payee  was  not  a  party),  for  the  purpose 
itaining  a  credit  for  It  as  a  debt  to  be  paid  by  him,  and  for  which. 
as  allowed  such  a  credit,  Is  a  sufflclent  acknowledgment  to  remove 
ar  of  the  statute.  Dluguid  v.  Schoolfield,  32  G-rat.  803. 
M.  held  bonds  of  R.,  which  were  barred  by  the  statute.  R.  obtained 
ission  of  and  destroyed  them.  He  afterw&rds  acknowledged  in 
ng  that  he  destroyed  the  bonds,  and  that  they  were  unpaid,  and 
d  their  amounts.  The  acknowledgment  Implied  a  promise  to  pay. 
s  V.  Marchant,  86  Va.  177,  9  S.  E.  995. 

cknowledgments  held  insufficient. — An  instrument  which  contains 
'omise  of  the  defendant  personally  to  pay  the  debt,  and  no  acknowl- 
lent  or  mention  of  it  as  an  existing  liability,  but  merely  provides  for 
ipplicatioh  of  certain  .pledged  property  to  Ite  payment,  does  not 
int  to  a  new  promise,  express  or  implied.  Skepherd  v.  Thompson. 
L'.  S.  231,  7  Sup.  Ct.  1229,  30  L.  Ed.  1156. 

A'  letter  asking  for  an  account,  and  promising  to  pay  it,  will  not  be 
to  apply  to  old  accounts  which  are  barred,  when  the  writer  owes 
Tomisee  an  account  then  current  and  another  of  recent  date.  Colesi 
V.  Martin,  99  Va.  223,  37  S.  E.  907. 

That  the  creditor  has  furnished  the  executor  at  his  request  with  a 
ment  of  his  debt,  which  the  executor  does  not  object  to,  will  not 
ve  the  bar  of  the  statute.     Tazewell's  Ex'r  v.  Whittle's  Adm'r,  13 

329. 
A  promise  to  settle  and  pay  the  balance  found  due  on  a  settlement 
not  stop  the  running  of  the  statute.     Liskey  v.  Paul,  100  Va.  764, 
.  E.  875;   Bell  v.  Crawford,  8  Grat.  110;  Ayletfs  Ex'r  v.  Robinson, 
igh  45;  Sutton  v.  Burruss,  9  Leigh  381,  33  Am.  Dec.  246 
A  denial.  In  a  deposition,  that  the  debt  stated  In  an  inventory  filed 

the  bill  in  the  case,  is  a  correct  statement  of  what  the  deponent 
,  cannot  be  considered  as  containing  an  unqualified  and  direct  ac- 
rledgment  of  a  subsisting  Indebtedness,  from  which  a  promise  to 
could  be  inferred.  Walter  v.  Whitacre,  113  Va.  150,  73  S.  E.  984. 
A  bill  in  chancery  filed  for  the  construction  of  a  testator's  will  and 
idministration  of  his  estate,  which  is  signed  by  counsel  only,  and  an 
rned  Inventory  filed  therewith,  which  lists  a  debt  due  by  the  com- 
lant  to  the  testator,  are  not  such  acknowledgments  as  will  take  the 
out  of  the  bar  of  the  statute.  In  the  absence  of  any  evidence  that  tae 
sel  was  authorized  to  make  an  admission  of  indebtedness.  Walter 
hitacre,   113  Va.  150,  73  S.  E.  984. 

Part  paj-ment  will  not  take  the  case  out  of  the  statute.  Cover  v. 
nberlaln,   83  Va.   286,   5  S.  E.   174. 

Insolvency. — New  promise  may  be  made  though  debtor  be  Insolvent, 
other  creditors  cannot  set  up  the  statute  against  the  debt  so  renewed, 
nson  V.  Bass'  Adm'r,  100  Va.  190,  40  S.  E.  660. 
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'Pleading  and  evidence. — If  new  promise  does  not  specify 
amount,  extrlnaic  evidence  is  admissible  to  ascertain  tlie  amount 
Cole's  Ex'r  v.   Martin,   99   Va.   223,   37    S.   B.   907. 

Where  plaintiff  relies  upon   new   promise  without   pleading  it, 
dence  of  new  promise  cannot  "be  received   in  the  absence  of   the  n 
required.      Noell  v.  Noell,   93   Va.  433,   25  S.   E.   242;    Kesterson  v. 
101  Va.  739,  45   S.  K.  288.      See  revisors'  note  above. 

In  an  action  of  detinue,  where  defendant  pleaded  the  statu 
replication  that  •within  five  years  defendant  acknowledged  the  articl 
tained  to  be  plaintiff's  property  is  insufficient  in  not  averring  a  pre 
to  deliver  the  possession.      Morris  v.  Lyon,  1  Va.  Dec.  615,  2  S.  E. 

Generally. — Limitation  does  net  make  claim  invalid.  It  nt 
cuts  off  legal  remedy;  hence  a  claim  barred  is  a  good  consideratioi 
a  new  promise.      Robinson  v.  Bass'  Adm'r,  100  Va.  190.  40  S.  E.  6i> 

But  where  a  statute  gives  a  right  and  limits  the  time  within  » 
action  must  be  brought  the  limitation  affects  the  right  itself.  3 
Law  Reg.   63,  64. 

As  to  whether  now  promise  made  to  third  person  is  sufficient 
1   Va.  Law  Reg.  782;   4  Mln.    (3d  Ed.)    616. 

Exceptions  to  tha  operation  of  the  statute  must  be  found  ir 
Statute  itself.     Clark  v.  Nave.   116   Va.   838,   83    S.   E.   547. 

See  Barton,  L.  Pr.   (2d  Ed.)   85,  92,  96;   3  Mln.   (2d  Ed.)    167, 
4   Min.   <3d   Ed.)    801;    Burks'   PI.   &   Pr.,   p.   406.     For  case   befon 
statute,   see  Butcher  v.   Hixon,   4   Leigh  519. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotat 
chapter  104,  section  8. 

Sec.  5813.  Effect  of  promise  of  personal  representative  or  , 
contractor. — No  acknowledgment  or  promise  by  any  personal 
resentative  of  a  decedent,  or  by  one  of  two  or  more  joint  con 
tors,  shall  charge  the  estate  of  such  decedent,  or  charge  any  oth 
such  contractors,  in  any  case  in  which  but  for  such  acknowledgi 
or  promise,  the  decedent's  estate  or  another  contractor  could- 
been  protected  under  section  fifty-eight  hundred  and  ten.  (< 
1887,   §   2923.) 

Administrator  cannot  revive  debts  barred  by  statute  by  any  prt 
In  writing  or  otherwise,  but  is  bound  to  plead  the  statute  against  I 
debts.      Smith  v.  Pattle,   81  Va.  654;   Seig  v.  Acord's  Ex'r,  21  Grat. 

8  Am.  Rep.   605. 

Administrator  is  sole  heir  and  distributee  of  intestate.  Then 
debts  against  the  intestate  which  are  barred  by  the  statute.  Then 
judgments  against  the  administrator.  The  administrator  cannot  r 
those  debts  against  the  intestate,  but  must  plead  the  statute^  and 
refuses  or  fails  so  to  do  the  judgment  creditors  may  do  so.  Smii 
Pattie.  81  Va.  654. 

Cited  in  Switzer  v.  Noffsinger,  S2  Va.  525.     See  Kayser  v.  Di 

9  Leigh   357;    Tazewell's   Ex'r  v.   Saunders'   Ex'r,    13   Grat.   354;    3 
(2d  Ed.)    205-6;   Burks'  Pleading  and  Practice,  p.   416. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotat 
chapter  104,   section   9. 

Sec.  5814.  Effect,  on  right  of  action,  of  devise  for  paymei 
debts. — No  provision  in  the  will  of  any  testator  devising  his 
estate,  or  any  part  thereof,  subject  to  the  payment  of  his  debt 
charging  the  same  therewith,  shall  prevent  this  chapter  from  c 
ating  against  such  debts,  unless  it  plainly  appear  to  be  the  testa 
intent  that  it  shall  not  .so  operate.  (Code  1887,  §  2924.) 

For  cases  before  the  statute,  see  Chandler's  Ex'x  v.  Hill.  2  He 
M.    124;    Lewis'    Ex'r'v.    Bacon's    Legatees,    3    Hen.    &    M.    89;    Bra 
Adm'r  v.  Griffiths,  6  Munf.  450. 
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he  devise  is  not  of  ItaeU  sufficient  evidence  of  the  Intention;  It 
appear  from  some  provision  or  phrase  independent  of  the  devise, 

indicates  the  purpose  of  the  testator.  Johnston  v.  Wilson's 
,  29   Grat.    379. 

devise  of  real  estate  for  the  payment  of  debts  will  not  affect  the 
ion  of  the  statute  upon  such  debts,  whether  thojr  be  barred  at  the 
>r's  death  or  not,  unless  the  contrary  intention  on  his  part  plainly 
■s.     Id. 

ee  Barton,  L.  Pr.  (2d  Ed.)   85. 

or  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
r  104,  section   10. 

,  5815.  Limitation  of  action,  etc.,  on  a  reoogniiance. — Every 
or  scire  facias  upon  a  reeogiiizanee  shall  be  commenced,  if 
cognizance  be  not  of  bail  in  a  civil  suit,  within  ten  years  next 
the  right  to  bring  the  same  shall  have  first  accrued;  and  if  the 
lizance  be  of  such  bail,  within  three  years  after  the  right  to 
it  execution  upon  the  judgment  in  such  suit  shall  have  accrued, 
og  in  the  computation  of  time  such  part  of  said  three  years 
right  to  sue  out  such  execution  shall  have  been  suspended  by 
;tion,  supersedeas,   or  other  legal  process.      (Code  1887,   § 

je  Barton,  L.  Pr.   (2d  Ed.)  106;  3  Min.  (2d  Ed.)  160;  4  MIn.  (3d 

13. 

or  W.   Va.   decisions  on   similar  statute,  see  Justis'  Annotations, 

r  104,  section   11. 

5816.  Of  motion  against  ofScer  for  failure  to  return  execu- 

-A  motion  against  an  officer  or  liis  sureties,  or  his  or  their  rep- 
ativcs,  for  a  failure  to  return  an  execution,  shall  be  made 
I  ten  years  from  the  return  day  thereof,  and  not  after.     (Code 
§  2927.) 
he  reference  to  the  Code  of  1887  should  be  to  section  2926,  not 

;e  notes  to  sections  2826,   2835-2837. 

5817.  Ground  rents. — No  action  shall  be  brought  for  the  re- 
'  of  any  ground  rent  heretofore  or  hereafter  reserved  upon 
state  after  the  expiration  of  ten  years  from  the  time  such 
d  rent  becomes  due  and  payable.     (1916,  p.  724.) 

5818.  Of  actions  not  before  specified. — Every  personal  ac- 
for  which  no  limitation  is  otherwise  prescribed,  shall  be 
ht  within  five  years  next  after  the  right  to  bring  the  same 
lave  accrued,  if  it1)e  for  a  matter  of  such  nature  that  in  case 
y  die  it  can  be  brought  by  or  against  his  representative;  and, 
e  for  a  matter  not  of  such  nature,  shall  be  brought  within  one 
ext  after  the  right  to  bring  the  same  shall  have  accrued.  (Code 
§  2927.) 

ibstaiire  of  action  and  not  its  form  determines  what  llmit.ition  Is 
ible. — The  object  of  the  action,  and  not  Its  form,  determines  what 
limitation  is  applicable.  If  the  thin^  complained  of  is  an  injury 
person,  the  limitation  in  assumpsit  is  the  same  as  if  the  action  were 
n  ex  delicto.  Birmingham  v.  C.  &  O.  Ry.  Co.,  98  Va.  548,  37 
.7. 

Bvivablllty. — Whether  an  action  is  revivable  depends  not  so  much 
:s  form  as  its  substance.     Where  cause  of  action  is  tort  In  con- 
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nect'.ou   with-  contract,  and   affects   the   person   only,  and   not  the 
the   action   dies   with   the    person;    otherwise    where   the   action, 
nominally  ex  delicto,   is  founded   on  contract.      Lee's  Adm'r  v.    I 
Va.  500,  12  S.  E.  1052,  24  Am.  St.  Rep.  666. 

An  action  against  a  defendant  for  maliciously  and  without  p; 
cause  suing  out  an  injunction  against  a  plaintiff,  whereby  the  op 
of  his  mill  was  suspended,  is  barred  after  one  year  from  the  diss 
of  the  injunction,  as  the  cause  of  action  did  not  survive.  Mump( 
Bristol,  94  Va.   737,  27  S.  E.  581. 

A  claim  for  indirect  and  incidental  damages  to  a  plaintiff's 
arising  from  an  injury  to  the  person,  does  not  cause  the  action  t 
to  recover  for  such  injury  to  survive.  Birmingham  v.  C.  &  O.  P 
98  Va.  548,  37  S.  E.  17. 

An   action    to   recover   damages   for   personal    injury   caused 
wrongful  act,  neglect,  or  default  of  another  must  be  brought  wltl 
year  from  the  time   of  injury.     Anderson   v.   Hygeia   Hotel   Co., 
687,  24  S.  E.  269,  note  2  Va.  Law  Reg.  21. 

An  action  for  wrongful  discharge,  being  founded  on  conti 
revivable.  Lee's  Adm'r  v.  Hill,  87  Va.  500,  12  S.  E.  1052,  24  ; 
Rep.   666. 

Upon  the  revivability  of  actions  for  personal  injuries  and  ul 
period  of  limitation  of  such  actions,  see  notes  to  sections  579( 
4   Va.  Law  Reg.   772. 

See  section  5385. 

When  statute  begins  to  run —  Against     remainderman. — ^Life 
of  a  slave  sells  her  interest  and  dies;   the  statute  begins  to  run 
the   remainderman   at   her  death   in   favor  of   the  purchaser.      Ls 
Norris'  Adm'r,   16  Grat    236;   Duncan  v.  Wright.   11  Leigh  542    (2 
567;  Lynch  v.  Thomas,  3  Leigh  682;  Ball  v.  Johnson's  Ex'r.  8  Grs 

Plaintiff's  interest  in  an  estate  on  partition  thereof  was  assi( 
purchaser  of  her  husband's  life  inlerest  therein,  who  had  also  bou 
interest.     Held,   that   her  ri.siht   of  action,  arising  out   of  nullitv 
deed  and  of  partition  proceedings,  did  not  arise  until  the  death 
husband.      Beattie  v.  Wilkinson    (C.   C),   36   Fed.   646. 

In    case    of    deceit. — Where    deceit    is    practiced    in    a    sale    of 
the  cause  of  action  accrues  at  the  time  of  the  deceit  practiced. 
White,   4   Leigh   474. 

Against  vendee. — Where  K.  executed  to  R.  a  bill  of  sale  for 
but  retains  them  in  his  possession,  the  possession  of  K.  was  subo 
to  the  deed,  and  not  adversary,  and  therefore  the  claim  was  not 
by  the  statute.      Roberts  v.  King,  10  Grat.  184. 

In   case  of  seduction. — Where   daughter   lived   away   from   her 
house  at  the  time  of  the  seduction,  but  returned  and  was  confinei 
and  nursed,  the  statute  will  only  begin  to  run  from  that  time.      ( 
Holmes,  33  Grat.  722,  36  Am.  Rep.  793. 

In  case  of  fraud  or  violence. — If  a  chattel  be  taken  from  the 
slon  of  its  owner  by  fraud  or  violence  unaccompanied  by  any  be 
claim  of  property,  no  length  of  time  will. bar  the  action  of  true 
Kitty  V.  Fitzhugh,  4  Rand.  600. 

In   favor   of   ividoic. — Where    widow,    after    husband's    death,    h 
slaves,   claiming  them  as  her  own,   the  statute  did  not  begin  to 
her  favor  until  the  appointment  of  a  personal   representative.     C 
Hardiman,   2   Leigh   347. 

In  favor  of  trustee. — Trustee  cannot  take  advantage  of  the 
limitation  against  the  claim  of  cestui  que  trust  or  persons  claiming 
him.      Redwood  v.  Rlddick,  4  Munf.   222. 

Injury  to  water  rights. — Where  a  plaintiff  is  injured   for   tl 
time   by   the   increased    quantity   of   water   taken    from   a   stream 
defendant,  his  right  of  action  accrues  from   that  date,   although 
fendant  long  before  erected  a  tank  and  pumping  station  on  its  o« 
and  took  smaller  quantities  of  water  from  the  stream.     Norfolk  & 
Co.  V.  Allen,  118  Va.  428,  87  S.  B.  553. 

Bank  directors. — See  section   3816. 
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The  cause  of  action  against  the  directors  of  a  bank  for  neglect  of 
y  as  such  directors  grows  out  of  their  breach  of  duty,  and  the  limita^ 
1  applicable  thereto  is  five  years.     Winston  v.  Gordon,   116  Va.  899 
S.  E.   756. 

Where  fraud  is  not  alleged  against  bank  directors  and  no  conceal- 
it  on  their  part  is  shown,  the  statute  begins  to  run  in  an  action  against 
m  for  neglect  of  duty,  from  the  time  the  alleged  wrongs,  if  any,  were 
imitted.      Winston  v.  Gordon,   115  Va.  899,  80  S.  B.  756. 

Bank  directors  may  plead  the  statute  of  limitations  when  sued  for 
lect  of  duty  as  such  directors.  Winston  v.  Gordon,  115  Va.  899, 
S.  E.  756. 

Nuisances. — The  limitation  to  an  action  for  damages  for  injury  to 

plaintiff's  property  by  reason  of  cesspools  maintained  by  the  de- 
iant  on   his   adjacent    land    is   five  years.     HawUng   v.    Chapin,    115 

792,  80  S.  E.  587. 

A  cause  of  action  tor  emptying  sewage  in  a  stream  accrues   when 

discharge  of  sewage  is  in  sufficient  quantities  to  pollute  the  stream 

constitute  a  nuisance.  McKinney  v.  Trustees,  117  Va.  763,  86 
S.  115. 

Limitation  applicable  to  a  permanent  nuisance  is  five  years.  Worley 
ilathieson  Alkali  Works,  119  Va.  862,  89  S.  E.  880. 

Wlien  statute  is  a  bar — .\dverse  possession. — Where  person  has  had 
•e  than  Ave  years'  adverse  possession  of  a  chattel,  such  a  possession  is 
omplete  bar  to  plaintiff's  title.  Spotswood  v.  Dandridge,,  4  Hon.  & 
139;  Garland  v.  Enos,  4  Munf.  504.  As  to  subsequent  acknowledg- 
it,  see  Morris  v.  Lyon,  84  Va.  331,  4  S.  E.  734.  Such  possession  Is 
)  source  of  title,  see  infra.  "Pleading." 

Property  conveyed  in  deed  of  trust  is  taken  under  execution  and 
1.  and  the  purchaser  remained  in  peaceable  possession  thereof  for  five 
rs  before  suit  is  instituted  by  the  trustee  or  cestui  que  trust  to 
3ver  it;  the  statute  is  a  bar  to  the  recovery.  Sheppard  v.  Turpln, 
irat.  373. 

A  widow  qualified  as  administratrix  of  her  husband,  and  takes 
session  of  and  holds  certain  slaves  in  which  she  claims  a  life  estate 
liaving  been  given  to  her  by  her  father's  will.  She  is  afterwards -re- 
red  from  her  office  of  administratrix.  The  statute  willW^ect  her 
inst  any  claim  by  the  administrator  d.  b.  n.  and  next  ^^(in  to  her 
band.  Livesay  v.  Helms,  14  Grat.  441.  See  note  supra,  "In  Favor 
Widow." 

If  a  widow,  holding,  by  virtue  of  her  husband's  will,  certain  slaves 
life,  with  power  to  dispose  of  them  afterwards  among  her  children, 
ueath  them  to  one  child  only,  such  child  must  be  considered  as  hoid- 

the  slaves  under  her  will  adversely  to  the  other  children,  and  there- 
3  may  be  protected  by  the  statute.  Hudson  v.  Hudson's  Ex'r,  3 
id.  117. 

A  frauduent  bill  of  sale  is  made  of  slaves  absolute  on  its  face,  with 
lecret  trust  for  the  grantor's  daughters  after  they  become  of  age. 
1829  they  set  up  a  claim  to  the  property,  which  the  grantee  denies 
be  just.     In  1837  they  file  a  bill  to  establish  the  secret  trust.     Held, 

statute  is  a  bar  to  the  bill.      Owen  v.  Sharp,  12  Lei«h  427. 

A  person  having  had  five  years'  peaceable  po.sseasion  of  a  chattel 
uired  without  force  or  fraud,  who  loses  possession,  may  regain  it  on 

mere  ground  of  his  previous  possession,  but  such  recovery '  will  not 
set  the  right  of  others  not  parties  to  the  suit.  Newby's  Adm'rs  v. 
key,  3  Hen.  &  M.  57. 

Pleading. — Statute  is  a  source  of  title,  &nd  may  be  shown   under 

general  issue.  Layne  v.  Norris'  Adm'r,  16  Grat.  236;  Spotswood  v. 
[idridge,  4  Hen.  &  M.  139;  Elam  v.  Bass'  Ex'rs,  4  Munf.  301;  Shelby 
Guy,  11  Wheat.  371,  6  L.  Ed.  495;  13  Am.  &  Eng.  Enc.  of  L.  (1st 
.)   694. 

Where  the  declaration  in  an  action  for  death  by  wrongful  act  shows 

its  face  that  the  death  occurred   more  than  twelve   months  before 
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action  brought,  advantage  may  be  taken  of  the  limitation  by  demui 
Manuel  v.  N.  &   W.  R.  Co.,  99  Va.  188,  37  S.  E.  957.      See  section  5' 

Where  an  action  for  the  destruction  of  a  house  by  fire  caused 
the  negligence  of  the  defendant  is  brought  within  the  .statutory  pei 
and  a  fire  insurance  company  intervenes  and  requests  that  it  be  paid 
losses  out  of  any  damages  the  plaintiffs  may  recover.  Held,  it  is 
material  whether  the  intervening  petition  was  filed  before  or  after 
five-year  limit,  since  the  insurance  company  claims  through  the  plaint 
whose  action  was  instituted  in  time.  Norfolk  &  W.  R.  R.  Co.  v.  Thoi 
110  Va.  622.  66  S.  E.  817. 

Generally. — See  Vaiden  v.  Bell,  3  Rand.  448;  Lynch  v.  Thoma 
Leigh  682;   Merrit  v.  Smith,  6  Leigh  486;  Colvin  v.  Menefee.  11  Grat. 

See  Barton,  L.  Pr.  (2d  Ed.)  62;  4  Min.  (3d  Ed.)  614;  Burks' 
&  Pr.,  pp.  385,  395.  Cited  in  Embrey  v.  Jemison,  131  U.  S.  34! 
Sup.  Ct.  776,  33  L.  Ed.  172,  sections  5384-5. 

For  W.  Va.  decisions  on  .similar  statute,  see  Justis'  Annotati 
chapter  104,  section  12. 

Sec.  5819.    Actions  on  judgments,  etc.,  of  another  State. — E^ 

action  upon  a  judgment  or  decree  rendered  in  any  other  Stat( 

country  shall  be  barred,  if  by  the  laws  of  such  State  or  cour 

such  action  would  there  be  barred,  and  the  judgment  or  decre« 

incapable  of  being  otherwise  enforced  there ;  and  whether  so  bai 

or  not,  no  action  against  a  person  who  shall  have  resided  in 

State  during  the  ten  years  next  preceding  such  action,  shall 

brought  upon  any  such  judgment  or  decree,  rendered  more  t 

ten  years  before  the  commencement  of  such  action.     (Code  li 

§  2928.) 

As  to  limitation  on  domestic  judgments,  see  section   64  77. 
See  Barton,  L.  Pr.    (2d  Ed.)    103;    3  Min.    (2d  Ed.)    146,  160. 
For   W.    Va.    decisions   on   similar  statute,    see   Justis'   Annotati 
chapter  104,  section   13. 

Sec.  5820.  Limitation  of  suits  to  avoid  voluntary  deeds,  etc.- 
gift,  conlbvance,  assignment,  transfer,  or  charge,  which  is  not 
consideration  deemed  valuable  in  law,  or  which  is  upon  eon.sidi 
tion  of  marriage,  shall  be  avoided  in  whole  or  in  part  for  that  cs 
only,  unless  within  five  years  from  its  recordation,  if  recorded  nii 
a  law  providing  for  its  recordation,  and  if  not  so  recorded  wi1 
five  years  from  the  time  the  same  was  or  should  have  been 
covered,  suit  be  brought  for  that  purpose,  or  the  subject  thereof 
some  part  of  it,  be  distrained  or  levied  on  by  or  at  the  suit  c 
creditor,  as  to  whom'  such  gift,  conveyance,  assignment,  transfer 
charge,  is  declared  to  be  void  by  section  fifty-one  hundred 
eighty-five.     (Code  1887,  §    2929.) 

Revisers'    Not*. — The    words    "or   which    is    upon    consideration 
marriage"   appearing  in  lines  three  and  four  of  the  text  are  new. 
tlielr  insertion  would  seem  to  be  manifestly  proper  in   view  of  sec' 
5185. 

Under  the  former  language  of  this  section,  the  limitation  upon 
right  to  avoid  the  transaction  was  stated  to  be  "five  years  after  the  ri 
to  avoid  the  same  has  accrued."  Under  this  language  the  question  i 
when  did  tlie  right  accrue'."  See  in  this  connection  Vaslion  v.  Han 
99  Va.  3*7,  88  S.  E.  200.  It  sliould  be  observed  that  the  limitation  i 
is  "five  years  from  Its  recordation,  if  recorded  under!  a  law  providina; 
Its  recordation,  and  if  not  so  recorded  within  five  years  from  Jhe  t 
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iame  was  or  should  have  b«-n  discovered."  The  object  of  this  change 
ngnage  is  to  make  more  deflnite  the  time  of  the  accrual  of  the  right 
roid  the  transaction.  The  subject  of  the  gift,  conveyance,  etc.,  may 
sal  estate  or  eitlier  tanfiiblo  or  intangible  personal  property,  and  the 
uage  is  sufHclently  comprehensive  to  cover  all  dasses. 
Wlien  right  accrues. — See  revisors'  note  above,  and  Vashon  v.  Bar- 

99  Va.   344.   38  S.  E.   200,  note  7   Va.  U  Reg.   36.   596;   Matthews 
r.  ProKress  Co.,  108  Va.  777,  62  S.  E.  924. 
Husband  and  wife — Fraud. — In  the  absence  of  fraud,  suits  by  credi- 

to  annul  conveyance  to  a  husband  in  trust  for  his  wife,  on.  the 
nd  that  the  consideration  was  paid  by  him,  is  barred  by  five  years. 
ih  V.  Solenberger,  85  Va.  441,  8  S.  E.  91.  See,  as  to  marriage  settle- 
;,  McCue's  Trustees  v.  Harris,  86  Va.  687,  10  S.  E.  981. 
There  is  no  limitation  in  cases  of  actual  fraud.  Bumgardner  v. 
■is,  92  Va.  188,  23  S.  E.  229,  note  1  Va.  Law  Reg.  590;  Snoddy  v. 
:ins,  12  Grat.  363;  Flook  v.  Armentrout's  Adm'r,  .100  Va.  638, 
.  E.  686. 

Section  has  no  application  to  fraudulent  conveyances.— The  limlca- 
prescribed  by  this  section,  within  which  to  bring  suit  to  set  aside  a 
titary  conveyance,  has  no  application  to  attack  on  a  conveyance  on 
ground  of  fraud.  Kinney  v.  Craig,  103  Va.  158,  165,  48  S.  E.  864. 
This  section  has  no  application  to  a  fraudulent  conveyance,  but  only 
;ribes  limitation  for  attack  on  voluntary  conveyance.  Atkinson  v. 
iberger,   112  Va.  667,  72  S.  E.   727. 

For   the  statute  of  fraudulent  conveyances,  see  section  5185. 
Burden  of  proof  that  transfer  alleged   to  be  voluntary   was   made 
!  than   five  years  before  the   institution  of  the  suit  to  have  it  set 
I  is  on  the  party  pleading  the  statute.     Vashon  v.  Barrett,  99  Va. 

38  S.  E.  200,  note  7  Va.  Law  Reg.  36. 

Generally. — For  history  of  the  distinction  between  the  legislation 
iding  for  the  running  of  the  statute  against  suits  to  avoid  conveyances 
on  considerations  deemed  valuable  In  law,  and  of  that  providing 
he  running  of  the  statute  in  other  cases,  see  opinion  Of  Staples,  J., 
ickle  V.  Chrismans  Adm'x,  76  Va.  678,  for  a  rule  which  is  changed 
lis  section. 

A  suit  to  avoid  a  gift,  conveyance,  etc,  which  is  not  on  considera- 
deemed  valuable  in  law,  if  for  that  cause  only,  must  be  brought  wlth- 
re  years  after  the  right  to  avoid  the  same  has  accrued.  This  changed 
)rovision  of  the  Code  of  ]  849,  under  which  a  case  had  arisen  (Bickle 
hrisman,  76  Va.  678;  McCue's  Trustees  v.  Harris,  86  Va.  687.) 
;s'  Address,  2  Barton  L.  Pr.    (2d  Ed.)   1395. 

Thia  section  refers  to  suits  by  creditors  to  annul  voluntary  con- 
nce  by  their  debtors  to  third  person  In  fraud  of  such  creditors' 
3,  and  not  to  suits  by  commissioner  to  vacate  a  deed  executed  by 
upon  the  ground  of  fraud  or  the  misrepresentation  of  the  grantee. 
iams  V.  Blakey,   76  Va.  254. 

This  section  applies  only  to  gifts  inter  vivos,  and  not  to  devises  or 
;ies.      Lewis  v.   Overby's  Adm'r,   31  Orat.   616-618. 
Does   not  protect  from   liability   for  decedent's  debts  his   property, 
h  has  passed  into  distributees'  hands.     Cole's  Adm'r  v.  Ballard,  78 
139. 
Limitation  does  not  cease  to  run  simply  because  no  settlement  has 

had  between  parties.  Vashon  v.  Barrett,  99  Va.  344,  38  S.  E.  200. 
No  inherent  equity  will  create  an  exception  to  the  statute.  Bickle 
hrisman's  Adm'x,  76  Va.  678;  Matthews  Co.  v.  Progress  Co.,  108 
777,  62  S.  E.  924. 

For  case  before  the  statute,  see  Wilson  v.  Buchanan,  7  Orat.  334-344. 
See  4  Min.  (3d  Ed.)  615;  2  Min.  (4th  Ed.)  586,  684;  Barton,  L. 
(2d  Ed.)  862;  Barton,  C.  Pr.  (2d  Ed.)  82,  101,  et  seq.;  Burks'  PI. 
r.,  pp.    386,  387. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
ter  104,  section  14.  .  „_^^ 
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Sec.  5821.  Promise  not  to  plead  the  statute. — Whenever  the 
ure  to  enforce  a  promise,  written  or  unwritten,  not  to  pleac 
statute  of  limitations  would  operate  a  fraud  on  the  promisee 
promisor  shall  be  estopped  to  plead  the  statute.  In  all  other  < 
an  unwritten  promise  not  to  plead  the  statute  shall  be  void,  a 
written  promise  not  to  plead  it  shall  have  the  effect  of  a  promi 
pay  the  debt  or  discharge  the  liability. 

Revisers'  Note. — This  section  Is  new.  For  a  general  discnssii 
the  subject,  see  Burks'  PI.  &  Pr.,  section  225,  p.  417. 

See  Sutton  v.  Burrusa,  9  Leigh  381,  33  Am.  Dec.  246;  Bowles 
V.  Elmore's  Adm'x,  7  Grat.  385. 

Sec.  5822.    To  repeal  a  grant.^A  bill  in  equity  to  repeal,  in  v 

or  in  part,  any  grant  of  land  by  the  Commonwealth,  shall  be  bro 

within  ten  j'cars  next  after  the  date  of  such  grant.     (Code  18 

2930.) 

See  Goodwin  v.  McCluer,  3  Grat.   29  8;   Barton,  C.  Pr.    (2d  Ed. 

In  Goodwin,  v.  McCIuer,  3  Grat.  298,  it  was  decided  that  alth 
the  patent  may  have  been  obtained  on  false  suggestions,  yet  no  p 
can  be  repealed  after  the  lapse  of  ten  years. 

Sec.  5823.    Saving  as  to  persons  under  disability. — If  any  pi 

to  whom  the  right  accrues  to  bring  any  such  personal  actio: 
scire  facias,  or  any  such  bill  to  repeal  a  grant,  shall  be  at  the 
the  same  accrues,  an  infant,  or  insane,  the  same  may  be  bro 
within  the  like  number  of  years  after  his  becoming  of  full 
or  sane,  that  is  allowed  to  a  person  having  no  such  irapedime 
bring  the  same  after  the  right  accrues,  or  after  such  aeknow 
ment  as  aforesaid,  except  that  it  shall  in  no  case  be  brought 
twenty  years  from  the  time  when  the  right  accrued.  (Code 
§  2931.)* 

R«vlsors'  Note. — The  portion  of  this  section  relating  to  me 
women  ha.s  been  onilttcd  as  no  longer  necessary. 

Tacking. — No  other  disability  is  available  than  the  one  whic 
isted  when  the  right  of  action  accrued,  and  no  disability  subsequ 
arising  can  be  tacked  on  to  the  one  so  existing.  Parsons  v.  McCra 
9  Leigh  495;  Blackwell's  Adm'r  v.  Bragg,  78  Va.  529;  Huds( 
Hudson's  Adm'r,  6  Munf.  352. 

Infancy. — Being  infants  at  the  time  the  right  accrued,  statut 
not  begin  to  run  until  they  became  twenty-one  years  of  age.  Bai 
Bland,  3  Munf.  570;   Hudson  v.  Hudson's  Adm'r,  6  Munf.  352. 

Coverture. — See  revisers'  note  above,  Blakey  v.  Newby'g  Ad 
6  Munf.  64;  Livesay  v.  Helms,  14  Grat.  441. 

Generally. — Persons  under  disability  may  prosecute  any  re 
In  equity  they  are  entitled  to  by  prochein  ami,  at  any  time  whlli 
disability  continues.      Hansford  v.  Elliott,   9  Leigh  79. 

As  to  disabilities  co-existing  when  the  right  of  action  accrues, 
is  not  obliged  to  act  until  the  last  is  removed.     Blackwell's  Adn 
Bragg,   78   Va.   529. 

Applied  in   Morrison's  Ex'r  v.   Householder's  Adm'r,   79  Va.   6 

See  Barton,  L.  Pr.  793;  4  Mln.  (3d  Ed.)  986;  Burks'  PI.  & 
pp.   394,   395,   404. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annota' 
chapter  104,  section  16. 

See  Gregory's  Forms  No.   19G. 

Sec.  5824.    As  to  persons  dead,  when  right  accrues. — If  a  pi 
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}efore  the  time  at  which  any  right  mentioned  in  this  chapter 
d  have  accrued  to  him,  if  he  had  continued  alive,  and  there  be 
iterval  of  more  than  two  years  between  the  death  of  such  person 
the  qualification  of  his  personal  representative,  such  personal 
ssentative  shall,  for  the  purposes  of  this  chapter,  be  deemed  to 

qaalified  on  the  last  day  of  the  said  two  years.     (Code  1887, 
32.) 

ReTison'  Note. — ^Th©  interval  stated  in  this  section  was  formerly 
rears;  now  it  is  two. 

Though  a  widow  obtains  possession  of  personal  property  left  by 
lusband  at  his  death,  claiming  the  same  as  her  own,  and  holds  the 

for  more  than  five  years,  during  which  time  no  administrator  was 
inted,  such  possession  v/ill  not  give  her  title,  as  the  statute  did  not 
1  to  run  in  her  favor  until  the  appointment  of  the  administrator. 
[  V.  Hardiman,  2  Leigh  347.  The  interval  is  now  two  years, 
statute  does  not  begin  to  run  against  a  claim  asserted  for  a  de- 
it's  estate  until  a  qualification  of  a  personal  representative  of  the 
ient.  Hansford  v.  Elliott,  9  Leigh  79;  Lyon's  Adm'r  v.  Magagnos' 
r,  7  Grat  377;  4  Min.  (3d  Ed.)  986;  Barton,  L.  Pr.  (2d  Ed.) 
93. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
ter  104,  section  17. 

c.  5825.  As  to  plaintiff  when  suit  prevented  by  defendant ;  when 
i  of  action  on  foreign  contract  barred. — Where  any  such  right 
I  mentioned  in  this  chapter  shall  accrue  against  a  person  who 
before  resided  in  this  State,  if  such  person  shall,  by  departing 
out  the  same  or  by  absconding  or  concealing  himself,  or  by  any 
p  indirect  ways  or  means  obstruct  the  prosecution  of  such  right, 
time  that  such  obstruction  may  have  continued  shall  not  be 
puted  as  any  part  of  the  time  within  which  the  said  right  might 
light  to  have  been  prosecuted.  But  this  section  shall  not  avail 
Qst  any  other  person  than  him  so  obstructing  notwithstanding 
her  might  have  been  jointly  sued  with  him  if  there  had  been 
ach  obstruction.  Nor  shall  it  apply  to  such  grantees  for  value 
those  claiming  under  them  as  are  mentioned  in  section  sixty- 
hundred  and  seventy-four.  Upon  a  contract  which  was  made 
was  to  be  performed  in  another  State  or  country  by  a  person 
then  resided  therein,  no  action  shall  be  maintained  after  the 
t  of  action  thereon  is  barred  either  by  the  laws  of  such  State  or 
itry  or  of  this  State.  (Code  1887,  §  2933;  1897-8,  p.  441.) 
Revlsors*  Note. — Section  2838  of  the  Code  of  1887  was  amended 
iCts  1807-8,  p.  441.  The  revised  section  above  Is  based  on  the  Code 
887  and  not  on  the  amendment.  The  third  sentence  is  new.  ThP' 
:ation  prescribed  by  section  0474  is  intended  to  be  alv.<oIute.  Tlie 
sentence  of  the  section  has  been  so  changed  as  to  provide  tlint  in 
case  mentioned  "no  action  shall  be  maintained  after  the  ri|tht  of 
>n  thereon  is  barred  KITHER  by  the  laws  of  such  State  or  country 
BY  THIS  STATE."  The  caplt^ized  words  remove  a  doubt  which 
e  nnder  the  former  language. 

Residfflice,  within  the  meaning  of  the  statute,  is  the  permanent  abld- 
or  dwelling  in  a  place  for  a  length  of  time  as  contradistinguished 
I  a  mjere  temporary  locality  of  existence.  Griffln  v.  Woolford,  100 
473,  41  S.  E.  949. 
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The  continued  non-residence  of  the  maker  of  a  note,  who  was 
a  resident  of  this  State,  did  not  prevent  the  running  of  the  stati 
it  existed  prior  to  the  amendment  1897-8,  p.  441.  Griffln  v.  Wo: 
100  Va.  473,  41  S.  E.  949;  Dorr's  Adm'r  v.  Rohr,  82  Va.  359,  3  A 
Rep.  106;  Embrey  v.  Jemison,  131  U.  S.  336,  9  Sup.  Ct.  776.  33  : 
172.  Observe  what  is  stated  in  the  revisors'  note  above  as  to  the  a 
ment  of  1897-8. 

ObstrucUon — Promise  as. — Promise  to  settle  and  pay  a  b 
found  due  on  a  settlement  Is  not  an  obstruction  of  plaintiff's 
within  the  meaning  of  this  section,  nor  does  the  mere  failure  to  c 
with  such  promise  amount  to  a  fraud  on  the  plaintiff.  Liskey  v. 
100  Va.  764,  42  S.  E.  875.  See  Bickle  v.  Chrisman's  Adm'x,  76  Va 
Sutton  V.  Burruss,  9  Leigh  381,  33  Am.  Dec.  246;  Foster's  Cura 
Rison,  17  Grat.   345. 

Removal  as. — The  removal  of  slaves  to  a  distant  county,  thus 
Ing  the  owners  in  ignorance  where  they  were,  was  an  obstruction,  ■ 
the  meaning  of  this  section.      Rankin  v.  Bradford,  1  Leigh  163. 

The  removal  of  judgment  debtor  from  State  is  of  itself  an  ot 

•  tlon  of  a  suit  to  enforce  the  judgment,  and  the  statute  of  limitatiol 
not  run  against  the  judgment  while  the  debtor  remains  out  of  the 
Cheatham's  Adm'r  v.  Aistrop's  Adm'r,  97  Va.  457,  34  S.  E.  57 
Clanahan  v.  Norfolk  &  W.  R.  Co.,  118  Va.  388,  87  S.  E.   731. 

Removal  out  of  the  State  after  contracting  the  debt  is  itsi 
obstruction  to  the  prosecution  of  the  suit.  Ficklln's  Ex'r  v.  Carri: 
31  Grat.  219.  See  Brown  v.  Butler,  87  Va.  621,  13  S.  E.  71;  L( 
Adm'r  v.  Perry,  98  Va.  604,  37  S.  E.  33. 

This  section  does  not  apply  where  defendant,  although  once  i 
dent  of  the  State,  removed  therefrom  before  any  right  of  action  a( 
against  him,  and  before  the  transactions  occurred  out  of  which  pla; 

•  claim  arose.     Embrey  v.  Jemison,  131  U.  S.  349,  9  Sup.  Ct.  776, 
Ed.   172. 

The  removal  must  be  with  Intention  to  change  the  domici! 
party's  home  Is  in  this  State,  statute  continues  to  run.  Brown  v.  I 
87  Va.  621,  13  S.  E.  71. 

If  this  section  has  any  application  to  the  estates  of  deceased  pe 
It  cannot  apply  where  the  administrator  never  was  a  resident  o 
State.  Prior  to  amendment  (1897-8)  this  section  applied  only  t 
sons  who  were  once  residents  of  this  State,  and  who  obstructe 
remedy  by  departing.  Kesterson  v.  Hill,  101  Va.  739,  45  S.  E 
See  Templeman's  Adm'r  v.  Pugh,  10  2  Va.  441,  46  S.  E.  474,  wher 
expressly  decided  that  statute  has  no  application  to  estates  of  dei 
persons.      As  to  the  amendment  of  1897-8  see  revisers'  note  above. 

Suspen.sion  of  statute  by  agreement. — Where  parties  agree  tl 
suit  shall  be  brought  during  the  absence  of  the  debtor  from  the 
it   seems   that   such   agreement   will   stop   the   running  of  the  stati 
equity.      Holladay  v.  Littlepage,   2   Munf.   316. 

B.,  having  become  the  surety  of  E.,  E.  delivers  to  B.  B.'s  note 
was  to  hold  it  until  the  liability  of  B.  as  bail  was  ended,  and  th 
was  to  redeliver  it  to  E.  Statute  did  not  begin  to  run  against  thi 
until  the  liability  ot  B.  as  bail  ceased.  Bowles'  Ex'r  v.  Elmore's  A 
1  Grat.  385.  Compare  Sutton  v.  Burruss,  9  Leigh  381,  33  Am.  Dec 
See  section  5821. 

In  case  of  fraad. — The  concealment  of  a  cause  of  action  whic 
prevent  the  running  of  the  statute  of  limitations  under  this  section 
consist  of  some  trick  or  artifice  prevent ingr  inquiry,  or  calculat 
hinder  a  discovery  of  the  cause  of  action  by  the  use  of  ordinary  dilij 
Mere  silence  is  not  sufficient.  The  fraud  which  will  relieve  the  1 
the  statute  must  be  of  that  character  which  involves  moral  tun 
and  must  have  the  effect  of  debarring  or  deterring  the  plaintiff 
his  action.  Culpeper  Nat.  Bank  v.  Tidewater  Improvement  Co. 
Va.  73,  89  S.  E.  118.  See,  in  this  connection,  revisors'  note  to  S' 
5811. 

Generally. — This  section  applies  to  indirect  ways  and  mea 
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net  the  suit  wherein  the  statute  Is  pleaded,  and  Is  not  applicable 
is  case  where  the  obstruction  was  by  defendant  to  the  suit  against 

the  conclusion  whereof  was  a  necessary  preliminary  to  the  suit  to 
ach  the  assignment.      Bickle  v.  Chrisman's  Adm'x,  76  Va.  678. 
A  parol  debt  was  contracted  in  1S19,  when  the  debtor  lived  In  Vir- 
Ha  shortly  removed  from  the  State,  never  returned,  and  died.      In 

a  proceeding  by  foreign  attachment  was  instituted  to  recover  the 
The  statute  of  limitations  is  a  good  defence  to  the  proceeding. 
lie's  Adm'r  v.  Burch's  Adm'r,  11  Grat.   26. 

The  second  clause  of  this  section  (beginning  "But  this  section") 
intended  to  apply  to  a  case  where  two  or  more  were  Jointly  liable, 
some  one  or  more  of  them  obstructed  the  plaintiff  In  the  prosecu- 
of  his  suit  in  some  of  the  methods  mentioned  In  the  statute  while 
•8  did  not.  McClanahan  v.  Norfolk  &  W.  R.  Co.,  118  Va.  388,  87 
,  731. 

Cited  but  not  construed  in  Dowell  v.  Cox,  108  Va.  460,  62  8.  E.  272. 
See  Burks'  Pleading  and  Practice,  pp.  384,  399,  403,  406. 
For  W.    Va.   decisions   on   similar  statute,  see  Justls'  Annotations, 
ter   104,   section    18. 

c.  5826.  Further  time  given ;  when  suit  abates  or  is  defeated  on 
nd  not  affecting  the  right  to  recover. — If  an  action  or  suit  com- 
eed  within  due  time  in  the  name  of  or  against  one  or  more 
itiffs  or  defendants  abate  as  to  one  of  them  by  the  return  of 
ihabitant  or  by  his  or  her  death  or  marriage,  or  if  in  an  action 
uit  commenced  within  due  time  judgment  or  decree  for  the 
itiff  shall  be  arrcaicd  or  reversed  upon  a  ground  which  does  not 
lude  a  new  action  or  suit  for  the  same  cause,  or  if  there  be  oc- 
m  to  bring  a  new  action  or  suit  by  reason  of  the  loss  or  destruc- 
of  any  of  the  papers  or  records  in  a  former  suit  or  action  which 
in  due  time;  in  every  such  case,  notwithstanding  the  expira- 
of  the  time  within  which  a  new  action  or  suit  must  otherwise 
!  been  brought,  the  same  may  be  brought  within  one  year  after 
abatement,  or  such  arrest,  or  reversal  of  judgment  or  decree, 
uch  loss  or  destruction,  but  not  after.  (Code  1887,  §  2934; 
-4,  p.  789;  1897-8,  p.  252.) 

Revisors'  Note. — This  section  is  identical  in  language  with  section 
>  of  the  Code  of  1887,  except  that  it  expressly  includes  suits  in 
ty  a.s  well  as  actions  at  law.  The  ainondnients  made  by  the  acts 
I  at  the  end  of  the  section  have  been  omitted,  l>eca.iise  they,  were 
led  unwl.«te.  They  authorized  an  extension  of  one  year  if  any  liind  of 
m  were  brought  against  a  wrong  defendant,  which  would  include 
defendant. 

Nonsuit. — This  section  does  not  apply  when  plaintiff  is  nonsuited 
1  his  own  motion.      Manuel  v.  N.  &  W.  Ry.  Co.,  99  Va.  188,  37  8.  E. 

note  6  Va.  I>aw  Reg.  776. 

"Suit." — The  "suit"  which  may  be  brought  within  one  year  In  con- 
ence  of  the  loss  or  destruction  of  papers  or  records  In  a  former  suit, 
:h  was  in  due  time,  includes  both  actions  at  law  and  suits  in  equity, 
es  V.  N.  Y..  etc.,  Co.,  96  Va.  733.  735.  32  S.  E.  778,  5  Va.  Law  Reg. 

The  present  section  expressly  Includes  suits  and  actions. 

"Action." — As  the  statute  formerly  read,  the  word  "action"  did  not 
y  to  suit  in  equity;  therefore  a  party  who  first  brought  a  suit  In 
ty,  which  was  dismissed,  and  then  within  one  year  institutes  his 
)n,  was  not  entitled  to  the  benefit  of  this  section.  The  rule  would 
J  to  be  otherwise,  as  the  statute  now  reads.     Dawes  v.  N.  Y.,  etc., 

96  Va    733.  735,  32  S.  E.  778,  5  Va.  Law  Reg.  23.     See,  also,  8  Va. 
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Law  Reg.  761;  Gray's  Adm'x  v.  Berryman,  4  Munf.  181;  Elai 
Bass'  Ex'rs,  Id.  301.  The  present  revision  makes  the  section  expn 
apply  to  suits  and  actions. 

Pleading. — If,  in  assumpsit,  the  defendant  pleaded  the  act  of  lit: 
tlon  and  the  plaintiff  would  avoid  the  plea  by  former  suit  having 
brought   in   time,   he   must  reply   the   former  suit  specially.      He   ca 
give  it  in   evidence   under  a   general  replication   of   the  plea.      Bogl 
Conway's   Ex'rs,   3   Call   1. 

It  is  no  reply  to  a  plea  of  the  statute  that  the  former  suit  wen 
the  docket  for  want  of  formality.      Callis  v.  Waddy,   2   Munf.   511. 

Generally. — This    section    has    no    application    unless    there    be 
than  one  year  between  the  abatement  or  judgment  or  loss  or  destruc 
of  paper  and  the  bar  of  the  statute.      Brown's  Ex'rs  v.  Putney,  1   \V 
302. 

The  year  under  this  section  does  not  run  from  judgment  of  appe 
court,  but  from  that  of  lower  court,  excluding  time  that  action  was  p 
ing  in  appellate  court.  Bradley  Salt  Co.  v.  Norfolk  Importing  & 
porting  Co.,  101  Fed.  681,  41  C.  C.  A.  600. 

Where  parties  to  probate  proceedings  under  section  2639a 
Pollard's  Code,  instead  of  appealing  under  that  section,  bring  a 
under  section  2544  of  Pollard's  Code  to  impeach  the  will,  and  such 
is  dismissed,  an  appeal  in  the  probate  proceedings,  afterwards  taken  ui 
section  2939a  of  Pollard's  Code  is  not  a  "new  suit"  within  the  meai 
of  this  section.  Tyson  v.  Scott,  116  Va.  243,  81  S.  E.  57;  20  Va 
Reg.  70  and  note.      See  section  5259  and  revisers'  note. 

See  Norfolk  &  A.  T.  Co.  v.  Rotolo  (Circuit  Court  of  Appeals, 
Circuit),  179  Fed.  639,  and  note  thereto,  16  Va.  Law  Reg.  17  3.  ' 
case  was  under  the  former  reading. 

4  Min.  (3d  Ed.)  987;  Barton,  L.  Pr.  (2d  Ed.)  76.  793;  3  Va.  1 
Reg.  532. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatli 
chapter  104,  section  19. 

Sec.  5827.  Limitation  of  enforcement  of  deeds  of  trust  and  mi 
gages. — No  deed  of  trust  or  mortgage  heretofore  or  hereafter  gi 
to  secure  the  payment  of  money,  and  no  lien  heretofore  or  hereal 
reserved  to  secure  the  payment  of  unpaid  purchase  money,  si 
be  enforced  after  twenty  years  from  the  time  when  the  right  to 
force  the  same  shall  have  first  accrued;  but  the  limitations  j 
scribed  by  this  section  may  be  extended  by  an  endorsement  to  t 
effect,  entered  upon  the  margin  of  the  page  of  deed  book  on  wh 
the  same  is  recorded,  when  such  endorsement  is  duly  executed 
the  grantor  or  his  dulj'  authorized  attorney  in  fact,  and  attested 
the  clerk  of  the  court  in  which  such  lien  is  recorded,  which  endoi 
ment  shall  be  held  to  extend  the  limitation  of  the  right  to  enfo 
said  lien  for  twenty  yeprs  from  the  date  of  such  endorsement.  '. 
clerk  of  the  said  court  shall  index  said  extension  in  both  names 
the  index  of  the  deed  book  and  on  the  general  index  in  his  offi 
and  give  reference  to  the  book  and  page  in  which  the  original  w 
ing  is  recorded.  This  section  shall  not  be  construed  to  embrace  a 
deed  of  trust  or  mortgage  executed  by  a  corporation  or  any 
vestment  or  loan  of  funds  arising  frv  ti  the  «ale  or  other  dispositi 
of  glebe  lands  in  the  several  counties  of  the  State.  (Code  1887 
2935;  1897-8,  p.  516;  1904,  p.  271.) 

Revisers'    Note. — The   time   limit   fixed    by   this   section   as  l(  .st* 
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B  the  rerlslon  having  expired,  the  phraseology  has  heen  rhanged 
nt  intention  to  change  the  law. 

See  remarks  of  Judge  E.  C.  Burks,  giving  reasons  for  this  section. 
3'  Address,  2  Barton  L.  Pr.  (2d  Ed.)-  1395. 

Prior  to  the  Code  of  1887  there  was  no  statute  of  limitation  to  the 
cement  of  the  vendor's  lien  on  the  lien  for  owelty  of  partition. 
theee  liens  continue  to  exist  until  waived,  released,  satisfied,  or 
sufficient  time  elapsed  to  rai.se  the  presumption  of  payment.  Jame- 
.  Rixey,  94  Va.  342,  26  S.  E.  861,  64  Am.  St.  Rep.  726. 
Does  not  affect  presumption  of  payment  of  a  debt  secured  by  deed 
list  arising  from  the  lapse  of  twenty  years.  Turnbull  v.  Mann,  99 
1,  37  S.  E.  288. 

rhough  action  at  law  to  recover  purchase  money  be  barred,  yet 
jr's  Men  or  trust  de«d  may  be  enforced,  within  the  statute.  Tun- 
3  Adm'r  v.  Withers,  86  Va.  892.  11  8.  E.  565;  Gibson  v.  Green's 
r,  89  Va.  524,  16  S.  E.  6C1,  37  Am.  St.  Rep.  888;  Smith's  Ex'x  v. 
lingtOn  City,  V.  M.  &  G.  S.  R.  Co  ,  33  Grat.  617;  1  Va.  Law  Reg. 
Hamilton  v.  Glenn,  85  Va.  901,  906,  9  S-  E.  129;  Bowie  v.  Poor 
)1  Soc.  7  5  Va.  300. 

Phe  former  section  applied  as  to  the  limitation  of  May  1,  1903,  in 
's  Adm'x  V.  Highland  Development  Co.,  104  Va.  651,  52  8.  E.  209. 
See  editorial,  20  Va.  L.  Reg.  945. 

As  to  mode  of  marking  satisfied  deeds  of  trust,  etc.,  section  6456. 
See  4  Min.  (3d  Ed.)  612,  615;  Barton,  L.  Pr.  (2d  Ed.)  81;  B.arton, 
•.   (2d  Ed.)    117.  122;   Burks'  PI.  &  Pr.,  p.  397. 

c.  5828.    Repeal  of  limitation  not  to  remove  bar  of  statute. — If, 

■  a  right  of  action  or  remedy  is  barred  by  a  stat.ute  of  limitations, 
statute  be  repealed,  the  bar  of  the  statute  as  to  such  rifi^ht  or 
dy  shall  not  be  deemed  to  be  removed  by  such  repeal.     (Code 

,  §  2936.) 

By  this  section  it  was  intended  to  prescribe  a  rule  different  from 

wlrich  had  been  declared  by  the  Supreme  Court  of  the  United  Statea 

ampbell  v.   Holt,   115    U.   S.   620.    6   Sup.   Ct.  209,   29  L.   Ed.    4«3; 

s'  Address,  2  Barton  L.  Pr.   (2d  Ed.)  1395.     See  Johnston  v.  Gill, 

rat.  587:   Kesterson  v.  Hill,  lOl   Va.  739.  45  S.  E.  288. 

See  Barton  L.  Pr.  r2d  Ed.)   79:  4  Min.  (3d  Ed.)   606.;  section  6569 

notes. 

c.  5829.    State  not  within  statute  of  limitatioiis. — No  statute  of 

ations,  which  shall  not  in  express  terms  apply  to  the  Common- 

th,  shall  be  deemed  a  bar  to  any  proceeding  by  or  on  behalf 

le  same.    This  section  shall  not,  however,  apply  to  agencies  of 

State  incorporated  for  charitable  or  educational  purposes.  (Code 

,  §  2937.) 

Revisers'  Note. — The  last  sentence  Is  new.     See  Eastern  State  Hos- 
V.  Graves,  105  Va.  151.  52  S.  R.  837. 

Time  does  not  run  against  the  Commonwealth.  Levasser  v  Wash- 
,  11  Grat.  572:  Shanks  v.  Lancaster,  5  Grat.  110,  50  Am.  Dec.  108; 
s  V.  Board,  10  Grat.  400;  Wild's  Lessee  v.  Serpell,  Id.  405. 
Title  to  a  public  highway  cannot  be  acquired  by  adverse  possession. 
I  does  not  bar  the  right  of  the  public.  Bellenot  v.  Richmond  City, 
Va.  314.   61  S.  E.  785. 

The  statute  of  limitations  runs  against  counties  and  other  subdivl- 
I  of  the  State,  in  suits  brought  by  them  ta  recover  debts,  in  the 
I  manner  and  to  the  same  extent  as  against  natural  i>er8ons.  John- 
r.  Black,  103  Va.  478,  49  S.  E.  633. 

As  to  state  institutions,  see  revisers'  note  above;  McClanahan  v. 
:em  Asylum,   88  Va.  466,   13   S.   E.   977;   Phillips  v.  U.  Va.,  97  Va. 
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4.72,  34  S.  E.  66;  Eastern  State  Hospital  v.  Graves,  lOa  Va. 
52  S.  E.  837;  notes  5  Va.  L.  Reg.  470,  543. 

As  to  municipal  corporations,  see  1  Va.  L.  Reg.  54  7. 

Section  174  of  the  Constitution  provides  that  no  limitation  siial 
against  the  State  for  taxes. 

Sec.  5830.  As  to  rig'hts  and  remedies  eKistin^  when  this 
takes  effect. — No  action,  suit,  scire  facias,  or  other  proceeding,  v 
may  be  pending  on  the  day  before  this  Code  takes  effect,  o 
right  to  prosecute  which,  under  the  laws  in  force  on  that  day, 
have  accrued  before  that  day,  shall  be  barred  by  this  chapter 
farther  or  otherwise  than  as  follows :  the  same,  if  pending  on 
day,  shall  be  subject  to  such  limitation  as  it  would  have  been  .su 
to  if  this  Code  had  not  been  enacted,  and  where  not  so  pendii 
the  right  to  prosecute  the  same  shall  exist  on  that  day,  for  a  ce 
number  of  years  prescribed  by  any  statute,  the  same,  or  such 
action  as  may  be  substituted  therefor  by  this  Code,  may  be  i 
cuted  within  such  time  as  the  same  might  have  been  prosecut 
this  chapter  had  not  been  enacted,  and  not  after ;  and  where  n 
pending,  if  the  right  to  prosecute  the  same  shall  exist  on  that 
in  a  case  in  which  no  certain  number  of  years  shall  have  been 
scribed  therefor  by  statute,  the  same,  or  such  other  action  as 
be  substituted  therefor  by  this  Code,  may  be  prosecuted  w 
such  time  as  the  same  would  have  to  be  prosecuted  if  the  rig 
bring  it  had  accrued  on  the  next  day  after  this  Code  takes  e 
(Code  1887,  §  2938.) 

Under  the  provisions  of  this  section  of  the  Code  of  1887,  the.  li 
tlon  to  an  action  on  a  bond  dated  and  due  prior  to  May  1,  1888,  and 
which  no  action  was  then  pending,  is  twenty  years  from  its  mat 
notwithstanding  the  death  of  the  obligor  in  1889.  Davis  Admx.  v.  I 
104  Va.  65,   51  S.  E.  216. 

A  case  in  which  there  has  been  a  final  decree  is  not  a  pending 
In  the  sense  of  this  section.      Yarborough  v.  Deshazo.  7  Grat.  374. 

Plaintiff  who  was  formerly  entitled  to  recovery  in  a  writ  of 
may  recover  in  ejectment  under  this  section.  Mitchell  v.  Baratt 
Grat.  445. 

Section  58  2  7  was  enacted  long  after  the  creation  of  the  lien  Ri 
to  be  enforced  in  this  case  (for  owelty  of  partition),  and  it  is  ver.v 
that  the  statute  does  not  bar  the  plaintiff  from  enforcing  his  ( 
Jameson  v.  Rixey,  94  Va.  345,  346.  26  S.  E.   861,  64  Am.  St.  Rep. 

See  Barton,  L.  Pr.  (2d  Ed.)   77,  79.  793;   4  Min.   (3d  Ed.)  62.1 
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TITLE  58 

idamus,  Prohibition,  Quo  Warranto,  and  Habeas  Oocpns. 


9.     Writ  of  mandamus  and  writ  of  prohibition. 

0.  Writ  of  quo  warranto  and  information  in  the  nature  of  a 

writ  of  quo  warranto. 

1.  Writ  of  habeas  corpus. 


CHAPTER  239. 


Writ  of  Mandamus  and  Writ  of  ProhiUtlon. 


Application     for    mandamus 
or  prolilbition. 
iVtiat    petition    to    state; 
where  presented. 
rV'hen   writ  awarded. 
Defense,  how  made. 
Adjournment. 

rrlal    by    Jury;    what    Judg- 
ment to  be  rendered. 


Sec. 

5837.  The   proceedings,  where  ap- 

plication is  to  Court  of  Ap- 
peals. 

5838.  Suspension    ot    proceedings, 

where    prohibition    applied 
for. 

5839.  How  proceedings  in  Tacation 

certified  and  entered. 

5840.  Service  o(  writ;   how  obedi- 

ence enforced. 


5831.    Application  for  mandamus  or  prohibition. — Applica- 

)r  a  writ  of  mandamus  or  a  writ  of  prohibition  shall  be  on 
n  verified  by  oath,  after  the  party  against  whom  the  writ  is 
I  has  been  served  with  a  copy  of  the  petition  and  notice  of 
ended  application,  a  reasonable  time  before  such  application 
e.     (Code  1887,  §  3011.) 

lis  chapter  of  the  Code  originated  with  the  revision  of  1887. 
[>ceedlngs  at  common  law  In  mandamus  and  prohibition  were  very 
r  and  complicated.  Former  statutes  concerning  these  writs,  while 
:  some  improvement,  were  very  inadequate.  They  were  omitted 
revision  and  an  entirely  new  procedure  substituted,  which  would 
o  be  clear,  simple,  and  expeditious.  Burks'  Address,  2  Barton 
(2d  Ed.)   1387. 

indamus  lies  against  the  superintendent  of  a  lunatic  asylum  in 
Qf    a    lunatic    claiming    to    have   boon    discharged    as   restored    to 

Starham  v.  Blackford,  89  Va.  771,   17  S.  B.  233. 
ifusal  to  allow  person  to  be  made  party  to  a  suit,  or  allowing  him 
made   party   is   ground    for   appeal,    but   not    mandamus.     Moon's 
V.  Wellford,  Judge,  84  Va    34,  4  S.  E.  572. 

a.ndamus  does  not  lie  to  compel  the  board  of  supervisors  to  levy 
tor  the  payment  of  a  claim  which  it  has  no  authority  to  pay, 

(»7») 


Digitized  by  VjOOQIC 


§5832 


MANDAMUS  AND  PROHIBITION 


[ 


even  though  the  claiia  has  passed  into  a  judgment.  The  writ 
that  to  be  done  which  is  the  defendant's  duty  to  do  without  it. 
of  Supervisors  v.  Catlett's  Ex'rs,  86  Va.  163,  9  S.  E.   999. 

Allegations  in  petition  for  mandamus  are  not  admitted  as 
failure  to  answer  or  traverse  same.  Supervisors  of  Cumberland 
V.  Randolph,  89  Va.  614,  16  S.  E.  722. 

A  writ  of  prohibition  will  be  graiated  to  restrain  a  justi 
giving  a  new  trial  after  thirty  days.  Burroughs  v.  Taylor,  90 
17  S.  E.  745. 

The  writ  of  prohibition  is  only  a  proper  proceeding  to  re 
judge  from  exceeding  his  jurisdiction,  and  does  not  lie  to  correc 
eous  decleion  where  he  has  jurisdiction.     EUyson's  Case,   20  G 

Court  of  appeals  under  this  section  has  power,  by  manda 
compel  judge  of  inferior  court  to  sign  bill  of  exceptions.  C( 
Christian,  92  Va.  731,  24  S.  E.  472. 

For  monographic  pote  on  Mandamus,  see  Dawson  v.  Tha 
Hen.  &  M.  132,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls*  Anni 
chapter  109,  section  1. 

See  Gregory's  Forms  Nos.  252,  253,  359,  360,  382,  383,  4 
451,  512. 

Sec.  6832.    What  petition  to  state;  where  presented. — T 

tion  shall  state  plainly  and  concisely  the  grounds  of  the  i 
tion,  concluding  with  a  prayer  for  the  writ,  and  shall  be  pi 
to  the  court  haying  jurisdiction  or  to  the  judge  thereof  in  a 
(unless  the  application  be  to  the  Supreme  Court  of  Appeals) 
1887,  §  3012.) 

Judge  ot  circuit  court  under  this  sectioft  has  in  vacation 
tion  to  compel  by  mandamus  one  county  to  contribute  to  maintai 
or  causeway  connecting  it  with  another  county.     Gloucester  Co. 
dlesex  Co.,  88  Va.  843,  14  S.  E.  660. 

See  section  88,  Const.  1902. 

See  Gregory's  Forms  Nos.  252,  253,  382,  383,  449,  450,  41 

Sec.  6833.  When  writ  awarded. — ^When  the  application  i 
on  proof  of  notice  and  service  of  the  copy  of  the  petition  a 
said,  if  the  defendant  fail  to  appear,  or  appearing  fail  to  m 
fense,  and  the  petition  states  a  case  proper  for  the  writ, 
emptory  writ  shall  be  awarded  with  costs.  (Code  1887,  §  31 
See  Gregory's  Forms  Nos.  252,  253,  449,  450. 

Sec.  6834.  Defense;  how  made. — If  the  defendant  app( 
make  defen.se,  such  defense  may  be  by  demurrer,  or  answer  ( 
to  the  petition,  or  by  both,  such  answer  to  be  subject  to  a 
exceptions  by  the  petitioner.  The  court  may  permit  amei 
to  said  petition,  as  in  other  cases,  should  the  demurrer  be  su 
(Code  1887,  §  3014.) 

RevlscMrs'  Note. — ^The  last  sentence  is  new. 

See  Gregory's  Forms  Nos.  252,  253,  449,  450. 

Sec.  6836.    Adjournment. — "When  the  case  is  before  the  j 
vacation,  he  may  adjourn  it  from  day  to  day,  or  from  time 
until  finally  disposed  of.    (Code  1887,  §  3015.) 
See  Gregory's  Forms  Nos.  262,  253,  449,  450. 

Sec.  6836.    Trial  by  jury;  what  judgment  to  be  rendere 
writ  peremptory  shall  be  awarded  or  denied  according  to 
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Ets  of  the  case,  and  with  or  without  costs,  as  the  court  or 
may  determine.     (Code  1887,  §  301fi.) 

risors'  note. — TliLs  s^-ction  formerly  provided  tbat,  "Upon  the 
and  answer,  if  eitlier  parti'  demand  a  Jury,  the  court  or  Judge 
rect  sucli  i.ssues  of  fact  as  may  be  proper,  to  lie  tried  in  term." 
>vi.sion  in  some  instances,  if  nll(>\vi>d  to  remain,  would  cause  con* 
e  delay,  and  it  was  deemed  Ijest  to  omit  it  altogether. 

2  words  "trial  by  jury"  should  have  been  stricken  out  of  the 
i  of  this  section. 

3  proceeding  by  writ  of  petition,  whether  in  the  Inferior  or  i.u- 
ourt,  is  not  a  part  or  continuaition  of  the  prohibited  proceeding, 
vholly  collateral  to  it,  and  is  intended  to  arrest  It  and  prevent 
g  further  prosecuted   in   a  court   having  no  jurisdiction   of  the 

and  is  the  means  whereby  the  superior  exercises  due  auperln- 
e  over  the  inferior,  and  keep.s  it  within  the  bounds  and  limits 
urisdiction.  Mayo  v.  James,  12  Grat.  26;  Barton,  L.  Pr.  (1;t 
2;    Collins  v.   Christian,    93   Va.    1,   24  S.'E.   472. 

Gregory's  Forms  Nos.   2.52,   253,   449,  450. 

3837.    The  proceedings,  where  applicatioii  is  to  Court  of  Ap- 

-If  the  application  be  to  the  Supreme  Court  of  Ap- 
the  case  shall  be  heard  and  determined  without  a  jury, 
tnesses  shall  not  be  allowed  to  testify  viva  voce  before  the 
but  their  testimony,  if  desired,  may  be  used  in  the  form  of 
ions  taken  by  either  party  on  reasonable  notice  to  the  other, 
attorney,  of  the  time  and  place  of  taking  the  same.  (Code 
3017.) 
Gregory's  Forms  Nos.  252,  253,  449,  460. 

5838.  Suspension  of  proceedings,  where  prohibition  applied 

'n  petition  for  a  writ  of  prohibition,  the  court,  or  judge  in 

n,  may,  at  any  time  before  or  after  the  application  for  the 

made,  if  deemed  proper,  make  an  order,  a  copy  of  which 

I  served  on  the  defendant,  suspending  the  proceedings  sought 

rohibited  until  the  final  decision  of  the  cause.     (Code  1887, 

) 
Gregory's  Forms  Nos.  252,  253,  449,  460. 

5839.  How  proceedings  in  vacation  certified  and  entered. — 

the  proceedings  on  the  petition  are  had  before  the  judge  in 
n,  he  shall  certify  the  same  and  any  judgment,  or  order,  made 

in  the  case,  to  the  clerk  of  the  court,  and  they  shall  be  en- 
y  the  clerk  in  the  order  book  on  the  law  side  of  the  court, 
.'e  the  same  force  and  effect  as  if  had  or  made  and  entered  in 
(Code  1887,  §  3019.) 

Gregory's  Forms  Nos.  252,  253,  449,  460. 

5840.  Service  of  writ;  how  obedience  enforced. — Service  of 
of  the  order  awarding  the  writ  shall  be  equivalent  to  service 
vrit,  and  obedience  to  the  writ  or  order  may  be  enforced  by 

of  contempt  in  vacation  in  like  manner  as  in  term.     (Code 

3020.) 

Gregory's  Forms  Nos.  252,  253,  449,  450. 
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tt'rJt  of  Qno  Warranto  and  Information  In  the  Nature  of  a  Wri 

Warranto. 


Sec.  Sec. 

6841.  In  what  cases   writ  of   quo 
warranto  awarded. 

5842.  When,   where,   how,  and  by 
■■     whom  the  writ  to  be  applied 

for.  5845 
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turnable;   how    signed    and       5846. 
attested;     when     bond     re- 
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to  file  informatioi 
ture  of  writ  of  q 
ran  to;  when  leave 
and  summons  issue 

How  writ  or  sumi 
rected  and  served. 

Trial  of  writ  or  info 
how  defense  made; 
be  taken  as  true;  w 
reheard. 

Verdict;  judgment; 
torney's  fee. 


Sec.  5841.    In  what  cases  writ  of  quo  warranto  awarded.- 

of  quo  warranto  may  be  awarded  and  prosecuted  in  the  ] 
the  State  of  Virginia  in  any  of  the  following  cases,  to-wit 

First.  Against  a  domestic  corporation  (other  than  a  m 
corporation)  for  a  misuse  or  non-use  of  its  corporate  privil( 
franchises,  or  for  the  exercise  of  a  privilege  or  franchise  : 
ferred  upon  it  by  law,  or  where  a  charter  of  incorporation  1 
obtained  bj'  it  for  a  fraudulent  purpose,  or  for  a  purpose 
thorized  by  law. 

Second.  Against  a  person  for  the  misuse  or  non-use  of  ai 
lege  and  franchise  conferred  upon  him  by  or  in  pursuance 

Third.  Against  any  person  or  persons  acting  as  a  cori 
(other  than  a  municipal  corporation)  without  authority  of  1 

Fourth.  Against  any  person  who  shall  intrude  into  or  us 
public  office.  But  no  such  writ  shall  be  awarded  or  pn 
against  any  person  now  in  office  for  any  cause  which  woi 
been  available  in  support  of  a  proceeding  to  contest  the  ele 
such  person  to  such  office.     (Code  1887,  §  3022;  1906.  p.  16.; 

Hi.story  of  clixpfer. — This  chapter,  which  corresponds  to 
145  of  the  Code  of  1887.  was  new  with  the  revision  of  1887 
been  taken,  with  few  important  changes,  from  amended  Code 
Virginia  (1884),  chapter  109,  and  defines  cases  in  which  the 
information  may  be  sued,  and  regulates  the  procedure.  Burks' 
2  Barton  L.  Pr.   (2d  Ed.),  1387. 

Information  In  nature  of  writ  of  quo  warranto. — An  infom 
nature  of   quo   warranto,   though   in   form   a   criminal   proceedln 
in  substance  a  civil  proceeding  for  trial  of  a  civil  right,  and  act 
prosecutions  on  informations  under  penal  laws  does  not  apply. 
Birchett,  2  Va.  Cas.  51. 

Af^ninst  corporation  for  mlsi^se  of  franclilse. — An  inforn 
nature  of  quo  warranto  is  proper  remedy  to  try  and  decide 
canal  company  has  forfeited  its  privilege  of  receiving  tolls,  and 
its  charter  ought  to  be  vacated,  and  such  information  will  lie 
eo  nomine,  to  try  whether  the  said  company  has  forfeited  its  fra 
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a  corporation  as  well  as  its  other  franchises  and  liberties.     Com. 
isident,  etc.,  James  River  Co.,  2  Va.  Cas.   190. 

Jug  warranto  to  annul  charter  is  proper  remedy  to  restrain  nariga' 
company  from  collecting  tolls  on  rivers  on  which  by  their  charter 
were  entitled  to  collect  tolls  when  they  should  have  completed 
ition  on  them,  but  had  not  done  so.  Pixley  v.  Roanoke  Nav.  Co., 
I.  320;  Banks  v.  Poitiaux,  3  Rand.  136;  Crump  V.  United  States 
:o.,  7  Grat.  352,  56  Am.  Dec.  116. 

'itle  to  office. — Object  of  chapter  145  of  Code  of  1887  (correspond- 
»  this  chapter)  was  to  simplify  procedure,  and  not  to  narrow  writ 
make  it  less  comprehensive  in  trying  title  to  office  than  'at  common 
vhere  title  thereto  could  be  tested  if  incumbent  were  not  de  Jure, 
h  he  might  be  full  de  facto,  oflRcer.  Provisions  of  that  chapter  are 
sstricted  to  cases  in  which  incumbent  is  mere  trespasser  without 
or  pretence  of  title.     Watkins  v.  Venable,  99  Va.  444,  39  S.  E.  147, 

Law  Reg.   571. 
Juo  warranto  is  remedy  to  controversy  where  title  to  office  is  in- 
1.      Kllpatrick  v.  Smith,   77   Va.   347. 

Jnder  Constitution  and  statute  of  Virginia,  a  party  who  has  assisted 
luel  fought  with  deadly  weapons  may  be  removed  from  office  by  a 
iding  by  quo  waranto,  or,  if  that  be  not  in  use,  by  information  in 
5  of  quo  warranto,   though  he  has  not  been  convicted  of  the  of- 

in   any   criminal   proceeding   against   him.      Royall  v.   Thomas,    28 

130,    26   Am.  Rep.   335. 

Vhen  not  adequate  remedy. — Quo  warranto  is  not  adequate  remedy 
npel  one  not  entitled  to  public  office  to  refrain  from  exercising  its 
ons,  and  to  deliver  to  rightful  claimant  property  belonging  to  of- 
lor  does  chapter  145  of  Code  of  1887  (corresponding  to  this  chap- 
ibolish  by  implication  the  established  procedure  of  trying  title  to 
by  mandamus.  Sinclair  v.  Young,  100  Va.  289.  40  S.  B.  907. 
Vaiver  of  wTit. — Where,  upon  application  for  a  writ  of  quo  warranto 
•  title  to  judgeship,  respondent  waives  issuance  of  writ,  lie  cannot 
irard  object  that  writ  was  not  filed.  Bland  v.  Giles,  33  Grat.  448. 
ienerally. — See  Wylie  v.  Easley  and  note,  5  Va.  Law  J.  43.  See,  also, 
..  L.  Reg.  336;  Burks'  PI.  &  Pr.,  p.  781. 
'he  Supreme  Court  of  Appeals  is  not  given  original  jurisdiction  to 

writs  of  quo  warranto,  but  that  court  has  original  jurisdiction  in 
of  mandamus,  prohibition  and  habeas  corpus.    See  Const.,  section 

i'or  W.  Va.   decisions  on   similar  statute,   see  Justis'   Annotations, 

sr  109,  section  6. 

lee  Gregory's   Forms,   Nos.    384,    452. 

;.  5842.   When,  where,  how,  and  by  whom  ths  writ  to  be  applied 

-Whenever  the  Attorney-General  or  attorney  for  the  Common- 
h  of  any  county  or  city,  the  circuit  or  corporation  court  where- 
s  jurisdiction  of  the  proceeding,  is  satisfied  that  a  cause  for  the 
exists,  he  may,  except  where  otherwise  provided,  at  his  own 
Qce,  or  at  the  relation  of  any  person  interested,  apply  by  peti- 
:o  the  said  circuit  or  corporation  court  or  to  the  judge  thereof 
cation,  to  have  such  writ  issued,  and  shall  state  the  reasons 
for  in  the  petition.  If  the  Attorney-General  or  the  attorney  for 
ommonwealth,  upon  being  requested  as  aforesaid,  refuse  or  fail 
ply  for  the  writ,  any  person  whose  individual  or  public  interest 
ected  may  present  his  petition  to  such  court  or  judge  asking 
le  same.  '(Code  1887,  §  3023.) 

levlsors'  note. — ^The  words,  "except  where  otherwise  providbd,"  ap« 
ig  in  line  fonr  of  the  text,  are  new.     Their  insertfon  Is  neoesMury 
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to  avoid  a  conflict  with  section  87R7.  See  South  &  W.  R.  Co.  T. 
104  Va..  314,  51  S.  E.  834. 

The  words,  "any  person  whose  Individual  or  public  interest 
fected,"  found  in  tlie  last  sentence,  are  Wied  in  Ueii  of  "tjie  pei 
Interested." 

See   sections  6890,   6928,   6062. 

Cited,  but  not  construed  in  Stultz  v.  Pratt,  103  Va.  537,  49  S. 

See  Gregory's  Forms  Nos.  384,  462. 

Sec.  5843.  When  awarded;  where  retnmable ;  how  signed  t 
tested ;  when  bond  required. — If,  in  the  opinion  of  the  court  or 
the  reasons  so  stated  in  the  petition  are  suflBcient  in  law,  ti 
writ  shall  be  awarded  by  the  court  or  judge,  returnable  to  th 
term  of  the  court,  and  the  same  shall  be  signed  by  the  jud( 
attested  by  the  clerk  of  such  court.  But  if  the  writ  be  awar 
the  relation  of  any  person,  it  shall  not  be  issued  until  the  i 
shall  have  given  bond  with  suflScieut  surety  (if  such  bond 
quired  by  the  court  or  judge),  to  be  approved  by  the  clerk,  i 
penalty  as  the  court  or  judge  shall  prescribe  with  conditio 
the  relator  shall  pay  all  such  costs  and  expenses  as  may  be  in 
by  the  State  in  the  prosecution  of  the  writ,  in  case  the  same  sh 
be  recovered  from  and  paid  by  the  defendant  therein.  (Cod^ 
§  3024.) 

Under  our  statute  the  first  notice  that  defendant  has  of  qi 
ranto  proceedings  Is  the  writ  itself,  and  he  is  not  party  until  ill  is  ai 
Watklns  v.  Venable,  99  Va.  440,  39  S.  E.  14'7. 

Applicant  is  not  entitled  to  writ  as  matter  of  right.  It  lies 
sound  judicial  discretion  of  court  to  grant  or  refuse  it.     Id. 

The  words  "next  term"  are  construed  to  mean  next  reguli 
fixed  by  law,  and  do  not  include  special  terms.  Stultz  v.  Pra 
Va.  538,  49  S.  B.  654. 

Cited  but  not  construed  in  Southern  and  West  Ry.  Co.  t.  Co 
Va.,  314,  51  S.  E.  824. 

For  VV.  Va.  decisions  on  similar  statute,  see  Justis'  Anno 
chapter  109,  section  8. 

See  Gregory's  Forms  No.  462. 

Sec.  5844.  When,  where,  how,  and  by  whom  leave  may  b< 
to  file  information  in  nature  of  writ  of  quo  warranto;  whei 
granted  and  summons  issued. — ^In  any  case  in  which  a  writ 
warranto  would  lie,  unless  otherwise  provided,  the  Attome 
eral  or  attorney  for  the  Commonwealth  of  the  county  or  ci 
circuit  or  corporation  court  whereof  has  jurisdiction  of  tl 
ceeding,  at  his  own  instance,  or  at  the  relation  of  any  persoi 
ested,  or  any  person  interested  may,  in  the  name  of  the  S 
Virginia,  apply  to  the  said  circuit  or  corporation  court,  or 
judge  thereof  in  vacation,  for  leave  to  file  an  information 
nature  of  a  writ  of  quo  warranto  for  any  of  the  causes  and  i 
any  corporation,  officer,  or  person  mentioned  in  section  fift 
hundred  and  forty-one,  and  he  shall,  at  the  time  of  the  appli 
present  to  the  court  or  judge  the  information  he  proposes  to  fi 
in  the  opinion  of  the  court  or  judge,  the  matters  stated  in  tht 
mation  are  sufficient  in  law  to  authorize  the  same  to  be  filed,  ai 
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be  made  directing  it  to  be  filed,  and  awarding  a  sammons 
it  the  defendant  named  therein  to  answer  the  same,  returnable 
ivided  in  the  preceding  section.  But  if  the  leave  to  file  the 
lation  be  asked  on  the  relation  of  any  person,  or  by  any  per- 

his  own  instance,  the  summons  thereon  shall  not  be  issned  by 
erk  until  such  relator  or  person  shall  have  given  bond  with 

(if  such  bond  be  required  by  the  court  or  judge),  as  provided 
I  said  section.     (Code  1887,  §  3025.) 

?visors'  note. — The  words,   "unless  otherwise  provided,"   an*ear- 
Uno  two  of  the  text  are  new.     See  revlsors'  note  to  section  B842. 
isertion  Is  for  the  same  reason. 
!e  sections   5890,   5928,   6052. 

jr  an  information  in  the  nature  of  quo  warranto,  see  Com.  v.  Bush 
ly.  Co.,  116  Va.  48,  81  S.  E.  66. 

or  W.  Va.  decisions  on  similar  statute,  see  Justte'  Annotations, 
r  109,  section  9. 

,  5845.    How  writ  or  summons  directed  and  served. — Every 

vrit  or  summons  maj'  be  directed  to  the  sheriff  of  any  county 
sergeant  of  anj'  city,  and  shall  be  served  as  a  notice  is  served 
sections  six  thousand  and  forty-one  and  six  thousand  and  for- 
ce; unless  it  be  against  a  corporation,  in  which  case  it  shall 
■ved  as  provided  in  sections  six  thousand  and  sixty-three  and 
ousand  and  sixty-four.  (Code  1887,  §  3026.) 
.  5846.  Trial  of  writ  or  information;  how  defense  made;  what 
taken  as  true;  when  case  reheard. — If  the  defendant  named  in 
w^rit  or  information  fail  to  appear  after  the  service  of  the 
OT  summons,  the  court  may  hear  proof  of  the  allegations  of 
jtition  or  information,  and,  if  the  allegations  be  sustained,  shall 
udgment  accordinglj'.  But  if  the  service  be  made  by  publica- 
:he  defendant  against  whom  the  judgment  is  rendered,  may.  at 
ext  term  of  the  court,  on  petition  filed  for  the  purpose  and 
giving  bond  with  good  security,  in  a  penalty  to  be  prescribed 
e  court,  with  condition  to  pay  all  such  costs  as  shall  be  award- 
the  cause  against  such  defendant,  have  the  said  judgment  set 
and  make  such  defense  to  the  petition  or  information  as  such 
dant  might  have  made,  and  in  the  same  manner,  before  the 
aent  was  rendered.  If  the  defendant  appear  before  the  end 
!  term  next  after  the  service  of  the  writ  or  summons,  or  there- 
before  judgment  is  rendered  against  such  defendant,  such  de- 
nt may  demur  or  plead  "not  guilty,"  or  both,  to  such  writ,  or 
r  or  answer  in  writing,  or  both,  to  such  information ;  and  every 
ition  contained  in  the  information  which  is  not  denied  by  the 
;r  shall  be  taken  as  true,  and  no  proof  thereof  shall  be  required. 
!  1887,  §  3027.) 

I.  5847.  Verdict;  judgment;  coats;  attorney's  fee. — ^If  the  de- 
.nt  appear,  and  on  the  trial  of  the  writ  or  information,  be 
I  guilty,  or  not  guilty,  of  any  of  the  charges  therein,  the  ver- 
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diet  shall  be  "guilty,"  or  "not  guilty,"  as  the  case  may  h 
the  defendant  be  found  guilty  as  to  a  part  only  of  such 
the  verdict  shall  be  "guilty"  as  to  such  part,  and  shall  par 
specify  the  same,  and,  as  to  the  residue  of  said  charges,  th« 
shall  be  "not  guilty."  Against  the  defendant  so  found  gi 
court  shall  give  such  judgment  as  is  appropriate  and  autho 
law,  and  for  the  costs  incurred  in  the  prosecution  of  the 
information,  including  an  attorney's  fee,  of  not  less  than 
more  than  fifty  dollars,  to  be  fixed  by  the  court.  (Code 
3028.) 

JudKment  on  writ  of  quo  warranto  or  on  information  i 
thereof  is  iinal  as  to  all  parties.  Shumate  v.  Fauquier  Count 
84  Va.  574,  5  S.  E.  570;   Howison  v.  Weedon,  77  Va.  704. 


GHAPTEB  241. 
Writ  of  Habeas  Corpuit. 

Sec.  Sec. 

584  8.  When  and  by  whom  the  writ  as  court,  and  his  i 

granted.  same  effect. 

5849.  How    directed    and    return-  5857.  Judgment,  conciush 

able.  5858.  How  and  when  Cou 

5850.  Bond  may  be  required  of  pe-  peals  summoned  t< 

titioner.  peal  therefrom. 

6851.  How  writ  served.  6869.  When  prisoner  rema 

5852.  Penalty  for  disobeying  it.  ecutlon  of  Judgmei 

5853.  Judgment  of  court  or  judge  be  suspended;  whe: 

trying  it.  er  admitted  to  ball 

5854.  When  affidavits  may  be  read.  6860.  Writ  de  homlne  aho 

5855.  Facts  proved  may  be  made  5861.  When  and  by  whom 
part  of  record.  habeas  corpus  ad  t 

5856.  Judge   to   have  same  power  dum  granted. 
Sec.  5848.    When  and  by  whom  the  writ  granted. — The 

habeas  corpus  ad  subjiciendum  shall  be  granted  forthwith 
circuit  court  or  corporation  court,  or  any  jadge  of  either 
tion,  to  any  person  who  shall  apply  for  the  same  by  petition, ; 
by  affidavits  or  other  evidence  probable  cause  to  believe  tb 
detained  without  lawful  authority.  (Code  1887,  §  3029;  19C 
576.) 

Petition  for  writ  of  habeas  corpus  to  obtain  possession  ol 
may  be  in  name  of  infant  by  next  friend  or  in  name  of  person 
possession.      Where   it   is   mother   of  child   who  is  claiming  pc 
and  she  is  married,  it  may  be  in  name  of  herself  and  husbanc 
strong  v.  Stone,  9  Grat.   102. 

Where  the  proceedings,  either  civil'  or  criminal,  under 
party  is  detained  in  custody,  are  void,  as  where  the  court  has  i 
diction,  or  where  statute  under  which  proceedings  are  inaugt) 
unconstitutional,  habeas  corpus  will  lie  to  discharge  party.  1 
Marx,  86  Va.  40,  9  S.  E.  475;  Ex  parte  Rollins.  80  Va.  314;  ] 
Meredith,  33  Grat.  129,  36  Am.  Rep.  771. 

When  prisoner  has  been   taken  to  penitentiary  before  rei 
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nt  against  him.  habeas  corpus  lies  to  bring  him  before  court  of 
In  order  that  he  may  be  discharged.     Leftwlch's  Case,  20  Qrat. 

nes"  Case,  Id.  848. 

Ice  of  writ  of  habeas  corpus  is  not  to  determine  guilt  or  Inno- 

>t  prisoner,  but  the  legality  of  imprisonment.     Lacey  v.  Palmar, 

153,  24  S.  E.  930,  31  L.  R.  A.  822,  57  Am.  St.  795. 

len  a  person  entitled  to  but  not  having  custody  of  child  is  <51aim- 

recover   it,   the  court   will   consult  interest  of  child.      Caflee  v. 

82  Va.  567;   Myers  v.  Myers,  83  Va.  806,  6  S.  B.  630. 

icussed,  8  Va.  Law  J.  311. 

r  monographic  note  on  Habeas  Corpus,  see  Ex  parte  Pool,  2  Va. 

6. 

r  article  upon  "Habeas  Corpus  Jurisdiction  of  State  and  Federal 

"  see  20  Va.  L.  Reg.  241. 

3,  also,  14  Va.  L.  Reg.  596. 

r  W.  Va.  decisions  on  similar  statute,  see  Jastis'  Annotations, 
111,  section  1. 

e  Gregory's  Forms  Nos.  254,  255,  256,  385,  386,  387,  388.  453. 

5849.  How  directed  and  returnable. — The  writ  shall  be  di- 
to  the  person  in  whose  custody  the  petitioner  is  detained,  and 
•eturnable  as  soon  as  may  be  before  the  court  or  judge  order- 
;  same,  or  any  other  of  the  said  courts  or  judges.    (Code  1887, 

.) 

e  Gregory's  Forms  Nos.   453,  513. 

5850.  Bond  may  be  required  of  petitioner. — ^The  court  or 
granting  the  writ  may  previously  require  bond,  with  surety,  in 
onable  penalty,  payable  to  the  person  to  whom  the  writ  is 
id,  with  condition  that  the  petitioner  will  not  escape  by  the 
nd  for  the  payment  of  such  costs  and  charges  as  may  be  award- 
linst  him.  It  shall  be  filed  with  the  other  proceedings  on 
it,  and  may  be  sued  on  for  the  benefit  of  any  person  injured 

breach  of  its  condition.     (Code  1887,  §  3031.) 

5851.  How  writ  served. — The  writ  shall  be  served  on  the 
L  to  whom  it  is  directed,  or,  in  his  absence  from  the  place 

the  petitioner  is  confined,  on  the  person  having  the  imrae- 
custody  of  him.     (Code  1887,  §  3032.) 
e  Gregory's  Forms  No.  513. 

5852.  Penalty  for  disobeying  it. — If  any  person  on  whom 
nrit  is  served   shall,   in  disobedience  to   such  writ,  fail  to 

the  body  of  the  petitioner,  with  a  return  of  the  cause  of 
tention,  before  a  court  or  judge  before  whom  the  writ  is  re- 
)le,  for  three  days  after  such  service,  he  shall  forfeit  to  the 
mcr  throe  hundred  dollars.     (Code  1887,  §  3033.) 

Bvisors'  Noflp. — The  portion  of  this  section  a«  It  stood  before  the 
n  dealing  with  a  distance  of  more  than  twenty  miles  has  been 
J  in  view  of  modem  facilities  for  traveL 

5853.  Judgment  of  court  or  judge  trying  it. — ^The  court  or 
before  whom  the  petitioner  is  brought  after  hearing  the  mat- 
5th  upon  the  return  and  any  other  evidence,  shall  either  dis- 
e  or  remand  him,  or  admit  him  to  bail,  as  may  be  propei?, 
djudge  the  cost  of  the  proceeding,  including  the  charge  for 
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transporting  the  prisoner,  to  be  paid  as  shall  seem  to  be  righl 
1887,  §  3034;  1895-6,  p.  350.) 

Rpvisors'  Note. — The  words  "or  admit  him  to  bail"  appcarin; 
four  of  the  text  are  new. 

For   W.    Va.    decisions   on    similar   statute,   see   Justls'   Ann 
chapter  111,  section  6. 

See  Gregory's  Forms  No.  331. 

Sec.  5854.  When  affidavits  may  be  read. — In  the  discrt 
the  court  or  judge,  the  affidavits  of  witnesses  taken  by  eithe: 
on  reasonable  notice  to  the  other,  may  be  read  as  evidence 
1887,  §  3035.) 

This  section  refers  only  to  the  illegality  and  not  the  irregu 
the  prisoner's  detention,  and  does  not   authorize   a  review  of 
flciency.      Ex  parte  Marx,  86  Va.  40,  9  S.  B.  475. 

Sec.  5855.    Facts  proved  may  be  made  part  of  record.— 

material  facts  proved  shall,  when  it  is  required  by  either  p! 
made  a  part  of  the  proceedings,  which,  when  they  are  had  i 
tion,  shall  be  signed  by  the  judge  and  certified  to  the  clerl 
circuit  court  of  the  county,  or  the  circuit  or  corporation  c 
the  corporation,  in  which  the  judgment  is  rendered,  and  be 
by  him  among  the  records  of  the  court.  (Code  1887,  §  303( 
3-4,  p.  576.) 

Sec.  5856.  Judge  to  have  same  power  as  conrt,  and  his  jn 
same  effect. — The  judge  issuing  any  such  writ  in  vacation, 
judge  before  whom  it  is  tried,  shall  have  the  same  power 
force  obedience  to  the  writ,  to  compel  the  attendance  of  wi 
or  to  punish  contempts  of  his  authority,  as  a  court  has;  i 
judgment  on  the  trial  of  the  writ,  when  entered  of  record  a 
said,  shall  be  considered  and  be  enforced  as  if  it  were  a  ju 
of  the  court,  among  whose  records  it  is  entered.  (Code 
3037.) 

Sec.  5857.    Judgment,  conclusive. — Any  such  judgment 
of  record  shall  be  conclusive,  unless  the  same  be  reversed, 
that  the  petitioner  shall  not  be  precluded  from  bringing  tl 
matter  in  question  in  an  action  for  false  imprisonment. 
1887,  §  3038.) 

Sec.  5858.  How  and  when  Co^ixt  of  Appeals  summoned 
appeal  therefrom. — If,  during  the  recess  of  the  Supreme  C 
Appeals,  the  Governor  or  the  president  of  the  court  shouli 
the  immediate  revision  of  any  such  judgment  to  be  proper, 
summon  the  court  for  that  purpose,  to  meet  on  any  day  to  1 
by  him.     (Code  1887,  §  3039.) 

Sec.  5859.    When  prisoner  remanded,  execution  of  judgm 

to  be  suspended ;  when  prisoner  admitted  to  baiL — When  tl 

oner  is  remanded,  the  execution  of  the  judgment  shall  not 

pended  by  a  writ  of  error,  or  for  the  purpose  of  appl.ving  f 

writ;  but  where  he  is  ordered  to  be  discharged,  and  the  ex 

of  the  judgment  is  suspended  for  the  purpose  of  applvini 
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of  error,  the  court  or  judge  making  such  siispending  order, 
in  its  or  his  discretion,  admit  the  prisoner  to  bail  until  the 
ation  of  the  time  allowed  for  applying  for  the  writ  of  error, 
1  ease  the  writ  of  error  be  allowed,  until  the  decision  of  the 
erne  Court  of  Appeals  thereon  is  dulv  certified.  (Code  1887, 
0.) 

tVhere  county  court  delivers  persons  convicted  of  murder  to  jailor 
chmond  City  for  safe  keeping  until  time  for  execution,  fact  that 
ircuit  court  of  that  city  has  granted  prisoners  a  writ  of  habeas 
s  will  justify  keeper  in  refusing  to  deliver  them,  upon  order  of 
committing  them.  Cardozo  v.  Epps,  2  Va.  Dec.  133,  23  S.  E.  296. 
f'or  an  article  on  "Supersedeas  in  Habeas  Corpus  Proceedings,"  see 
I.  L.  Reg.  81. 

For  W.    Va.   decisions   on  similar  statute,   see  Justis'   Annotations, 
er  111.  section  12. 

c.  5860.     Writ  de  homine    abolished. — The    writ    de    homine 

igiando  is  abolished.     (Code  1887.  §  3041.) 
c.  5861.    When  and  by  whom  writs  of  habeas  corpus  ad  testi- 
dum  granted. — Writs  of  habeas  corpus  ad  testificandum  may 
ranted  by  any  circuit  or  corporation  court,  or  any  judge  there- 
1  vacation,  in  the  same  manner  and  under  the  same  conditions 

provisions  as  are  prescribed  by  this  chapter,  as  to  granting 
writ  of  habeas  corpus  ad  subjiciendum,  so  far  as  the  same 
applicable.     (Code  1887,  §  .3042.) 

See  Gregory's  Forms  Nos.  255,  256,  R&8,  454,  514. 
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TITLE  59. 


Courts  and  Jiiries  in  Civil  Cases,  and  Justices  of  the  Peace  am 

Jurisdiction. 

Ch.  242.  Supreme  Court  of  Appeals  and  reports  of  its  decii 

243.  Circuit  courts. 

244.  Corporation  courts. 

245.  Courts  of  the  city  of  Richmond. 

246.  Court  of  Law  and  Chancery  of  the  city  of  Norfol 

247.  Court  of  Law  and  Chancery  of  the  city  of  Roano! 
.  ^     248.  General  provisions  relating  to  courts. 

249.  Juries  in  civil  cases. 

250.  Justices  of  the  peace  and  their  jurisdiction,  an 

rants  for  small  claims. 


CHAPTER  242. 


Supreme  Court  of  Appeals 
Sec. 

6862.  How  court  constituted;  pres- 
ident; quorum;  one  Judge 
to  reside  at  seat  of  govern- 
ment. 

5863.  When  president  absent,  who 
presides. 

K864.  Jurisdiction  of  writs  of  man- 
damus and  prohibition. 

6865.  Also,  of  cases  of  habeas  cor- 
pus, appeals,  writs  of  error, 
and  supersedeas. 

5866.  Times  and  places  of  session. 

5867.  Business  to  be  done  at  Rich- 

mond. 

5868.  At  Wythevllle. 

5869.  At  Staunton. 

5870.  How  appoint  and  take  bonds 
of  its  clerks;  where  exercise 
its  criminal  jurisdiction. 

Transfer  of  cases  from  one 
place  to  another;  orders  and 
decrees,  where  made;  how 
certified. 

Prohibition  and  mandamus; 
where  Issued  and  tried. 
Special    Court    of    Appeals; 
when     and     how     formed; 
where  held;  and  how  Judges 


B871. 

5872. 
5873. 
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and  Reports  of  Its  Decisions. 
Sec. 

appointed  to  fill  va 
under  section  eight 
of  the  Constitution. 

5874.  Its  clerk. 

5875.  Its    decisions,    how  c 

and  executed. 

5876.  Pay  of  Judges. 

5877.  Tipstaff  and  crier;  tli« 

ties  and  pay. 

5878.  Law  library;  how  cont 

and  used;  librarian. 
Reporter    of   Court  ot 
is;   his  appolntmenl 

salai^ 

5880.  His  du?ps-    ,  .  . 

5881.  Correctio^n."'  P'^oo'-'"*' 

5882.  Court   may«&»°«VT 

5883.  Clerks  to  deli?"""""" 

'""■  •  the  c( 

5884.  Special  sessions  o"hen 

5885.  May   be  also   held    „ 

quested  by  Goveip' 
deemed  proper  by  iii 
dent. 

5886.  What  may  be  tried   i 

clal    session;    effect 
clsions. 
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5862.  How  court  constituted;  president;  quomm;  one  judge 
de  at  seat  of  government. — The  Supreme  Court  of  Appeals 

onsist  of  five  judges,  any  three  of  whom  may  hold  a  court, 
id  judges  shall  appoint  one  of  their  number  president  of  the 
and  also  select  by  lot  or  otherwise  one  of  their  number,  who 
eside  at  the  seat  of  government.  (Code  1887,  §  3084.) 
hen  Buit  may  be  brought  to  correct  an  error  of  the  Court  of  Ap- 
Byme  and  wife  v.  Edmonds,  23  Grat.   200. 

5863.  When  president  absent,  who  presides. — In  the  absence 
president,  the  eldest  judge  in  commission  present  shall  be 

esiding  judge ;  but  if  no  one  of  the  judges  present  be  older 
imission  than  the  rest,  then  the  judges  present  shall  appoint 
le  of  their  number  to  preside.     (Code  1887,  §  3085.) 

5864.  Jurisdiction  of  writs  of  mandamuB  and  prohibition. — 
id  Supreme  Court  of  Appeals,  besides  having  jurisdiction  of 
!h  matters  as  are  now  pending  therein,  shall  have  jurisdic- 
r  issue  writs  of  mandamus  and  prohibition  to  the  circuit  and 
jurts,  and  to  the  State  Corporation  Commission,  and  in  all 
cases  where  such  writs,  respectively,  would  lie  according  to 
inciples  of  the  common  law :  provided,  that  no  writ  of  man- 
,  prohibition,  or  any  other  summary  process  whatever-,  shall 
in  any  case  of  the  collection  of  revenue,  or  attempt  to  col- 
le  same,  or  to  compel  the  collecting  officers  to  receive  any- 
in  payment  of  taxes  except  gold  or  silver  coin,  United  States 
ry  notes,  or  national  bank  notes,  or  in  any  case  arising  out  of 
illection  of  revenue  in  which  the  applicant  for  the  writ  of 
IS  has  any  other  remedy  adequate  for  the  protection  and 
:ement  of  his  individual  right,  claim,  and  demand,  if  just. 

1887,  §  3086;  1902-3-4,  p.  641.) 
rovlslons  of  article  6,  section  2,  Constitution  1869,  were  not  self- 
ing,  but  gave  General  Assembly  power  to  carry  them  Into  effect, 
of  Appeals  had  no  jurisdiction  to  award  writ  Of  prohibition  to 

court.  Gresham  v.  Ewell,  84  Va.  784,  6  9.  B.  134;  Board  of 
isors  of  Culpeper  Co.  v.  Gorrell,  20  Grat.  484.  See  Const.  1902. 
I  88. 

ourt  of  Appeals  has  Jurisdiction  of  mandamus  to  compel  clerk  of 
n  to  allow  party  Interested  to  inspect  pollbooks  and  to  make  notes 
rom,  under  provision  enabling  It  to  issue  mandamus  In  all  cases 
ch  It  may  be  necessary  io  prevent  a  failure  of  Justice.     Keller  v. 

96  Va.  669,  32  S.  E.  454. 

his  section  was  Intended  to  define  the  remedy  of  mandamus  as  it 
at  common  law,  and  the  fact  that  the  section  gives  similar  au- 
r  to  circuit  courts  does  not  restrict  the  Jurisdiction  of  Court  of 
la  to  award  the  writ  in  cases  In  which  it  may  be  necessary  to  pre- 

failure  of  Justice.  Clay  v.  Ballard,  8  7  Va.  787,  13  S.  B.  262. 
he  jurisdiction  conferred  upon  the  Court  of  Appeals  by  section 
5t  seq.  In  mandamus  cases  is  no  more  left  to  the  discretion  of  the 
than  Is  the  exercise  of  its  Jurisdiction  generally.  Clay  v.  Ballard, 
,.  787,  13  S.  E.  262;  Ex  parte  Meredith,  33  Orat.  119,  36  Am. 
'71. 

nder  sections  3454-5  of  the  Code  of  1887,  Court  of  Appeals  had 
Iction  In  mandamus  cases,  though  less  than  $500  be  involved.  Price 
1th,  93  Va.  14,  24  S.  E.  474,  note  1  Va.  Law  Reg.  352. 
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See  1  Barton,  L.  Pr.  (2d  Ed.)  22,  1216,  1230;  4  Min.  ( 
383,  395;   Const,  section  88 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anm 
chapter  113,  section  4. 

Sec.  5865.  Also,  of  cases  of  habeas  corpus,  appeals,  writ 
ror,  and  supersedeas.— The  said  court  shall  also  have  juri 
to  award  writs  of  habeas  corpu.s,  and  of  such  appeals,  writ 
ror,  and  supersedeas,  as  may  be  legally  docketed  in  or  trai 
to  the  .said  court.     (Code  1887,  §  3087.) 

4  Min.    (3d  Ed.)    39C;    1    Barton.  L.   Pr.    (2d  Ed).  39,   124^ 

Sec.  5866.  Times  and  places  of  session. — ^The  said  cou 
hold  a  session  annually,  at  Wytheville,  in  the  county  of 
and  at  Staunton,  in  the  county  of  Augusta,  to  commence 
time  as  the  court  may,  from  time  to  time,  direct,  and  to  c 
at  least  sixty  days,  if  the  business  be  not  sooner  dispatch( 
another  in  the  city  of  Richmond,  to  commence  at  such  tii 
to  be  divided  into  such  terms,  as  the  court  has  directed,  ( 
from  time  to  time  direct,  and  to  continue  at  least  one  hundi 
sixty  days,  unless  the  business  be  sooner  dispatched.  (Coc 
§  3088.) 

Sec.  5867.  Business  to  be  done  at  Richmond.— The  said  c 
its  session  in  Richmond,  shall  hear  and  determine  all  appeal 
of  error,  or  supersedeas  pending  therein,  or  which  may  be  1 
to  the  court  from  or  to  decrees,  judgments,  sentences,  or  oi 
any  courts  held  on  the  eastern  side  of  the  Blue  Ridge,  exe 
counties  of  Albemarle,  Amherst,  Nelson,  and  Bedford.  (Coc 
§  3089;  1899-00,  p.  1239.) 

Sec.  5868.     At  Wytheville. — The  court,  at  its  session  at 
ville,  in  the  county  of  Wythe,  .shall  hear  and  determine  all  i 
writs   of   error,    or   supersedeas   which   may    be    brought 
court,  from  or  to  decrees,  judgments,  sentences,  or  orders  of 
from  the  following  counties :     Roanoke,  Montgomery,  Floy 
roll,  Pulaski,  Giles,  Bland,  Wythe,  Grayson,  Smyth,  Tazewell, 
ington,  Russell,  Buchanan,  Wise,  Dickinson,  Scott,  Lee,  and  B 
and  the  cities  of  Bristol,  Radford  and  Roanoke.    (Code  1887, 
1887-8,  p.  17;  1899-00,  p.  1239;  1902-3-4,  p.  233.) 

Revisers'  Note. — Tho  last  words  "and  the  cities  of  BrLstol,  1 
and  Roanoke"  are  new.  A  portion  of  this  section  u'liich  had  se 
purpose  has  been  omitted. 

Sec.  5869.  At  Staunton. — The  court  at  its  session  at  Staui 
the  county  of  Augu.sta,  shall  hear  and  determine  all  appeals 
of  error,  or  supersedeas  which  may  be  brought  to  the  court  1 
to  decrees,  judgments,  sentences,  or  orders  of  courts  from  the 
of  the  counties  west  of  the  Blue  Ridge  and  from  the  cities  of 
Vista,  Chai'lottesville,  Clifton  Forge,  Staunton  and  Winches 
also  from  the  counties  of  Albemarle,  Amherst,  and  Nelson. 
1887,  §  3091 ;  1887-8,  p.  17.) 
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evisors'   Note. — The   words   "Ituena   Vista,  Cliarlottesvllle.   Clifton 
"  are  new. 

.  5870.  How  appoint  and  take  bonds  of  its  clerks ;  where  ex- 
its criminal  jurisdiction. — The  court,  at  one  place  of  session, 
if  it  see  fit,  appoint  ami  take  bond  from  the  clerks  of  the  court 
»  other  places,  and  the  appellate  jurisdiction  of  said  court  in 
riminal  case,  maj-  be  exercised  at  any  place  of  session,  no 
r  where  the  court  may  have  been  held  which  rendered  the 
lent  in  .such  case.  (Code  1887,  §  3092.) 
.  5871.  Transfer  of  cases  from  one  plaoe  to  another;  orders 
lecrees,  where  made;  how  certified. — ^By  consent  of  parties, 
;ir  counsel,  or  for  reasons  appearing  to  the  court,  any  cause 
ng  in  said  court  at  one  place  of  session  may  be  transferred. 
other  place  of  session,  there  to  be  heard  and  determined. 
I  court  at  any  place  of  session  may  enter  any  order  or  decree  in 
36  docketed  at  any  other  place  of  session  which  it  could  enter 
session  at  that  place.  When  any  such  order  or  decree  is  made 
Durt  shall  have  the  same  certified  by  the  clerk  at  the  place 
!  it  is  then  sitting  to  the  clerk  at  the  place  where  the  cause 
tketed.  to  be  by  him  entered  in  the  proper  order  book  of  the 
All  orders  and  decrees  so  made  and  entered  shall  have  the 
force  and  effect  as  if  made  and  entered  in  term.  (Code  1887, 
3:  1902-3-4,  p.  641.) 

'nder  this  section  Court  of  Appeals  has  right  when  sitting  at  one 

places  of  session  to  transfer  to  such  place  of  session  any  case  pend- 

one  of  its  other  places  of  session.     LiUienfeld's  Case,  92  Va.  818, 

E.   882.     Maj-  also   no   doubt  transfer  application    for  mandamus 

is  regularly   on  the  docket.     Hotchkiss  v.   Orattan,   90   Va    642. 

E.  165.      See  next  section. 

.  6872.    Prohibition  and  mandamus ;  where  issued  and  tried. — 

;  of  prohibition  or  mandamus  from  the  Supreme  Court  of  Ap- 
shall  issue  and  be  tried  at  any  place  of  session  of  the  said 
.    (Code  1887,  §  3094;  1895-6,  p*.  143.) 
leversing  Hotchkiss  v.  Grattan,  9  0  Va.  642,  19  S.  B.  165. 

!.  6873.  Special  Court  of  Appeals;  wben  and  how  formed; 
B  held;  and  how  judges  appointed  to  fill  vacancies  tinder  sec- 
nghty-eight  of  the  Constitution. — If  at  any  time  there  shall  be 
16  docket  of  the  Supreme  Court  of  Appeals  a  case  in  which  a 
rity  of  the  judges  of  the  said  court  are  so  situated  as  to  make 
proper  for  them  to  sit  on  the  hearing  thereof,  or  if  the  court 
d  be  so  situated  in  the  re-hearing  of  a  case  involving  a  con- 
;ional  question,  according  to  the  provisions  of  section  eighty- 
of  the  Constitution,  that  a  full  court  cannot  be  secured,  on 
int  of  any  one  or  more  of  the  judges  being  unable,  unwilling, 
squalified  to  sit,  the  fact  shall  be  entered  of  record.  The  said 
;  may  thereupon  have  summoned  from  among  the  judges  of 
ircuit  courts,  or  judges  of  the  city  courts  of  record  of  cities  of 
irst  class,  as  many  as,  with  the  judges  of  the  Supreme  Court 
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of  Appeals  not  so  situated,  will  make  the  number  five,  wh 
together  form  and  hold  a  Special  Court  of  Appeals  to  hear  t 
termine  any  case  in  which  a  majority  of  the  judges  of  the  Si 
Court  of  Appeals  shall  be  so  situated  as  to  make  it  impro] 
them  to  sit,  or  to  hear  any  case  involving  a  constitutional  q 
under  section  eighty-eight  of  the  Constitution,  in  which 
more  of  the  judges  of  the  said  court  shall  be  so  disqualifie 
upon  which  said  question  a  majority  of  the  court  shall  not 
The  said  special  court  shall  be  held  at  Bichmond,  Wythev 
Staunton,  as  the  case  may  be.  (Code  1887,  §  3095;  1908 
641.) 

This  subject  Is  dealt  with  in  section  89,  Const.  1902. 

Sec.  6874.    Its  clerk. — The  clerk  of  the  Supreme  Court 
peals,  at  the  place  at  which  a  Special  Court  of  Appeals  i 
shall,  in  person  or  by  deputy,  attend  such  special  court,  w 
records  and  papers  in  the  case  which  it  is  to  hear  and  detc 
and  act  as  its  clerk.    (Code  1887,  §  3096.) 

Sec.  6875.  Its  decisions,  how  certified  and  execnted. — Th 
sions  of  such  special  court  shall  be  certified  and  carried  into 
tion  as  if  made  by  the  Supreme  Court  of  Appeals.  (Code 
§  3097.) 

Sec.  5876.  Pay  of  judges. — ^Each  circuit  judge,  sitting  o 
special  court,  shall  have  ten  dollars  a  day  for  every  day's  t 
anee  on  such  court,  and  in  addition  thereto,  his  actual  ex] 
payable  out  of  the  treasury.    (Code  1887,  §  3098.) 

Revisors*   Note. — ^The   provision   allowing   actual   exp^ises   i 

Sec.  5877.  Tipstaff  and  crier;  their  duties  and  pay.— T1 
preme  Court  of  Appeals,  at  each  place  of  session,  and  such  i 
court,  may  appoint  a  tipstaff  and  a  crier,  who  shall  perforn 
duties  as  the  court  may  require,  and  shall  receive  out  of  the 
ury  such  reasonable  compensation  as  the  court  may  allow,  i 
removable  at  its  pleasure.    (Code  1887,  §  3099.) 

Sec.  6878.  Law  library;  how  controlled  and  used;  librai 
The  law  books  belonging  to  the  State  Library,  or  such  of  th 
the  Supreme  Court  of  Appeals  may  at  any  time  direct,  shall  1 
up  in  the  court  room  or  conference  room,  and,  together  wi1 
books  already  in  such  room,  shall  form  a  library  for  the  t 
the  court,  and  under  ijts  control,  and  shall  be  subject  to  such 
ileges  to  other  persons  as  may  be  allowed  by  law,  or  by  the 
established  by  the  court.  The  court  shall  appoint  one  of  its  o 
to  perform  the  duties  of  librarian.  (Code  1887,  §  3100.) 
See,  also,  section  368  et  seq. 

Sec.  5879.  Reporter  of  Court  of  Appeals;  his  appointmen 
salary. — The  Supreme  Court  of  Appeals  shall  have  anthori 
contract  with  some  suitable  person  to  report  such  of  tiie  dec 
of  said  court  as  the  judges  thereof  shall  direct,  at  a  rate  of 
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ation  not  exceeding  fifteen  hundred  dollars  a  year,  payable  in 

thly  instalments.     (Code  1887,  §  3101.) 

c.  5880.    His  duties. — The  said  reporter  shall  prepare  and  de- 

from  time  to  time  to  such  printer  as  the  Superintendent  of 
ic  Printing  may  direct  manuscript  reports  of  such  of  the  de- 
ns made  by  the  Supreme  Court  of  Appeals  as  the  judges  of 
court  shall  direct,  with  an  abstract  of  the  points  decided  in 

case  and  an  index  to  the  contents  of  the  volume,  a  table  of 
I  reported,  a  table  of  cases  cited,  and  a  table  of  Virginia  statutes 

and  construed  in  said  volume.  (Code  1887,  §  3102;  1893-4, 
0.) 

c.  5881.  Correction  of  proof-sheets. — He  shall  examine  and 
:ct  the  proof-sheets  thereof  as  they  shall  be  furnished  him  by 
)rinter.     (Code  1887,  §  3103.) 

:.  5882.  Court  may  change  reporter. — The  said  court  may  at 
:ime  put  an  end  to  the  said  contract,  and  contract  with  another 
n  for  performing  the  service,  upon  the  same  terms.  (Code 
§  3104.) 

;.  5883.  Clerks  to  deliver  opinions  to  him. — In  those  cases 
1  the  reporter  is  directed  to  report,  copies  of  the  reasons,  stated 
riting,  under  section  ninety  of  the  Constitution,  shall  be  de- 
id  by  the  clerks  of  the  court  to  the  reporter.  (Code  1887, 
5.) 

!.  5884.  Special  sessions  of  the  court. — The  Supreme  Court  of 
als,  by  an  order  entered  of  record,  may  direct  a  special  ses- 
0  be  held  at  either  of  the  places  designated  by  law  for  holdmg 
ular  session,  and  at  such  time  as  it  may  deem  proper.     (Code 

§  3106.) 

!.  5885.  May  be  also  held  when  requested  by  Goyemor,  or 
Bd  proper  by  its  president. — A  special  session  may  also  be  held, 
her  of  the  places  referred  to  in  the  preceding  section,  by  order 
e  president  in  vacation,  on  the  written  request  of  the  Qov- 

to  him,  or  whenever  in  the  president's  opinion  it  is  proper. 
;ime  and  place  of  holding  the  special  session  shall  be  desig- 

in  the  order,  which  shall  be  directed  to  the  clerk  at  such 

who  shall  enter  the  same  in  his  record  book  and  give  notice 
jf  to  each  judge  of  the  court,  except  the  president.  (Code 
§  3107.) 

.  5886.  What  m.ay  be  tried  at  spQicial  session;  effect  of  de> 
s. — At  any  such  special  session,  the  court,  by  consent  of  par- 
r  their  counsel,  may  hear  and  determine  any  cause  then  ready 
hearing,  or,  without  such  consent,  upon  twenty  days'  pre^i- 
otice  in  writing,  given  by  a  party  desiring  a  hearing  to  the 
se  party,  of  his  intention  to  insist  on  the  same.  The  court, 
h  special  session,  shall,  after  notice  to  the  parties  or  their  coun- 
om  the  clerk  of  the  court,  hear  any  cause  pending  at  either 
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place  of  session  which,  in  its  opinion,  the  public  interests  i 
to  be  heard  and  determined.  Any  judgment,  decree,  or  ord 
tered  or  made  at  such  special  session  shall  have  the  same  effe 
may  be  reviewed  and  reheard  in  like  manner  and  subject 
same  rules  as  a  judgment,  decree,  or  order  entered  or  mad 
regular  session.     (Code  1887,  §  3108.) 

Revlsors'  Note. — The  words  "att&t  notice  to  tbe  parties  oi 
counsel  from  the  cleifc  of  the  court,"  appearing  in  the  second  s< 
ore  new. 
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6887.  Circuit  courts  establiBhed  tor 

counties  and*  cities. 

6888.  Judtcial  circuits. 

6889.  Vacancies  in  office  of  Judge; 

new  circuits;  hQW  judges 
elected;  duration  and  com- 
mencement of  tertn  of  of- 
fice. 

6890.  Jurisdiction  of  circuit  courts. 

6891.  Vesting  in  circuit  courts  and 
Judges  the  Jurisdiction  for- 
merly vested  in  the  county 
courts  or  Judges  under  the 
laws  or  under  any  will  or 
other  instrument. 

6892.  Civil  and  criminal  cases;  re- 

moval from  county  courts  to 
circuit  courts;  proceedings 
to  be  had. 

6893.  The     commencement     and 

number  of  their  terms. 

6894.  Special  terms;  when,  how 
and  by  whom  appointed. 

6896.  Adjournment  thereof  to  a  fu- 
ture day. 

6896.  What  tried  at  a  special  term; 
who  may  hold  it. 


Sec. 

6897. 

6898. 


5899. 
6900. 

6901. 
6902. 

6903. 


6904. 


Where  Judges  to  resii 

Power  of  Judges  t( 
courts  other  than  the 
and  their  pay. 

Judges  pro  tempore. 

Their  appointmen 
powers. 

Compensation. 

When  term  of  a  coi 
to  end  on  death  of  its 

Authorizing  the  coui 
cities  of  the  first  cla 
Ing  over  forty  thousai 
ulation  and  a  separat 
for  the  circuit  court  t 
an  annual  allowan 
such  clerk,  payable 
the  treasury  of  said  ' 

Territorial  Jurlsdlctloi 
Circuit  Court  for  the 
Lynchburg;  validatli 
Judgment,  order,  or 
heretofore  made  b; 
court  within  the  Ji 
tion. 


Sec.  5887.  Circnit  courts  eistablished  tar  counties  and  ci 
For  the  city  of  Williamsburg  and  the  county  of  James  City,  f< 
part  of  the  oounty  of  Henrico  which  is  without  the  corporate 
of  the  city  tjf  Richmond,  and  for  every  other  county,  and  fo 
of  the  citiep  of  Alexandria,  Danville,  Lynchburg,  Newport 
Norfolk,  Petersburg,  Portsmouth,  Richmond,  Roanoke,  Sta 
Charlottes^Ue,  and  Hopewell ;  and  the  cities  of  Clifton  Forg€ 
risonburg, '  Hampton  and  Suffolk,  there  shall  be  a  circuit 
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h  shall  be  called  the  circuit  court  of  such  county  or  city,  or 
city  and  county,  as  the  case    may  be.     (Code  1887,  §    3056; 
-6,  p.  499;  1902-3-4,  p.  764.) 

Rerisors'  Note. — The  cities  of  Staunton,  Charlottesville  and  Hope- 
and  the  cities  of  Clifton  For^e,  HaiTisonbDig,  Hampton  and  Buffolk 
ir  in  this  section  for  the  first  time.  A.si  to  Hopewell,  see  Acts  1916, 
;  as  to  Clifton  Forge  and  Suffolk,  nee  Acts  1914,  p.  544.  To  this 
it  the  section  does  not  affect  the  law.  But  as  to  Staunton,  Charlottes- 
Harrisonburg  and  Hampton,  it  creates  new  drcait  courts  for  those 

For  monographic  note  on  Courts,  see  Cropper  v.  Com.,  2  Rob.  842, 
lep.  Anno. 

c.  5888.     Judicial  circuits. — The  State  shall  be  divided  into 

y-oue  judicial  circuits  as  follows : 

The  county  of  Norfolk  shall  constitute  the  first  circuit. 

The  counties  of  Nansemond,  Southampton,  city  of  Suflfolk  and 

iity  of  Norfolk  shall  constitute  the  second  circuit. 

The  counties  of  Prince  George,  Surry,  Sussex,  Greensville  and 

Lswick  and  the  city  of  Hopewell  shall  constitute  the  third  cir- 

The  counties   of  Chesterfield,  Dinwiddie,   Nottoway,  Amelia, 

iiatau  and  the  city  of  Petersburg  sliall  constitute  the  fourth 

it. 

The   counties   of  Prince   Edward,   Cumberland,   Appomattox, 

lottc  and  Buckingham  shall  constitute  the  fifth  circuit. 

The  counties  of  Lunenburg,  Mecklenburg,  Halifax,  Campbell, 

the  city  of  Lynchburg  shall  constitute  the  sixth  circuit. 

The  counties  of  Pittsylvania,  Henry,  Patrick,  and  the  city  of 

rille  shall  constitute  the  seventh  circuit. 

The  counties  of  Madison,  Greene  and  Albemarle,  and  the  city 

harlottes'V'ille  shall  constitute  the  eighth  circuit. 

The  counties  of  Culpeper,  Orange,  Louisa  and  Goochland  shall 

;itute  the  ninth  circuit. 

The  county  of  Henrico  and  the  city  of  Richmond  shall  con- 
te  the  tenth  circuit. 

,  The  county  of  Elizabeth  City  and  the  cities  of  Newport  News 
Hampton  shall  constitute  the  eleventh'  circuit. 
,  The  counties  of  Richmond,  Northumberland,  Westmoreland, 
iaster  and  Essex  shall  constitute  the  twelfth  circuit. 
.  The  counties  of  Gloucester,  Mathews,  King  and  Queen,  King 
iam  and  Middlesex  shall  constitute  the  thirteenth  circuit. 
.  The  countios  of  New  Kent,  Charles  City,  York,  Warwick, 
ih  City,  and  the  city  of  Williamsburg  shall  constitute  the  four- 
th circuit. 

.  The  counties  of  King  George,  Stafford,  Spotsylvania,  Caro- 
and  Hanover  shall  constitute  the  fifteenth  circuit. 
.  The  counties  of   Prince  William,   Fairfax  and  Alexandria, 
the  citv  of  Alexandria  shall  constitute  the  sixteenth  circuit. 
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17.  The  counties  of  Frederick,  Clarke,  Warren  and  Shenar 
shall  constitute  the  seventeenth  circuit. 

18.  The  counties  of  Augusta,  Highland  and  Rockbridge,  am 
city  of  Staunton  shall  constitute  the  eighteenth  circuit. 

19.  The  counties  of  Bath,  Alleghany,  Craig  and  Botetourt, 
the  city  of  Clifton  Forge  shall  constitute  the  nineteenth  circui 

20.  The  counties  of  Roanoke,  Montgomery,  Floyd,  and  the 
of  Roanoke  shall  constitute  the  twentieth  circuit. 

21.  The  counties  of  Pulaski,  Carroll,  Wythe  and  Grayson 
constitute  the  twenty-first  circuit. 

22.  The  counties  of  Bland,  Tazewell  and  Giles  shall  consi 
the  twenty-second  circuit. 

23.  The  counties  of  Washington,  Smyth  and  Scott  shall  consi 
the  twenty-third  circuit. 

24.  The  counties  of  Lee  and  Wise  shall  constitute  the  tw 
fourth  circuit. 

25.  The  counties  of  Rockingham  and  Page,  and  the  city  of  I: 
sonburg  shall  constitute  the  twenty-fifth  circuit. 

26.  The  counties  of  Rappahannock,  Fauquier  and  Loudoun 
constitute  the  twenty-sixth  circuit. 

27.  The  counties  of  Buchanan,  Russell  and  Dickenson  shall 
stitute  the  twenty-seventh  circuit. 

28.  The  counties  of  Isle  of  Wight  and  Princess  Anne  ant 
city  of  Portsmouth  shall  constitute  the  twenty-eighth  circuit. 

29.  The  counties  of  Amherst,  Nelson  and  Fluvanna  shall 
stitute  the  twenty-ninth  circuit. 

30.  The  counties  of  Bedford  and  Franklin  shall  constituti 
thirtieth  circuit. 

31.  The  counties  of  Accomac  and  Northampton  shall  const 
the  thirty-first  circuit.  (Code  1887,  §  3057;  1891-2,  pp.  578, 
1895-6,  p.  499 ;  1902-3-4,  p.  764 ;  1906,  p.  191 ;  1908,  pp.  144. 
1910,  p.  152;  1912,  p.  146;  1914,  p.  544.) 

Bevisors'  Note. — Hopewell  ha.«i  been  Inserted  In  the  third  cl 
However,  Acts  1916,  p.  89,  provides  for  a  Circuit  Ck>urt  of  Hopf 
hence  the  insertion  of  this  city  does  not  afToct  the  existing  law. 
present  section  eniuuerates  the  cities  of  Charlottesville,  Hampton,  S 
ton  and  Harrisonburg  as  parts  of  the  Eighth,  Eleventh,  Eighteent! 
Twenty-fifth  circuits,  respectively.  See  revisors'  note  to  the  prcc 
section. 

Sec.  5889.  Vacancies  in  office  of  judge ;  new  circuits ;  how  ii 
elected;  duration  and  commencement  of  term  of  office. — Whei 
a  vacancy  occurs  in  the  office  of  judge  his  successor  shall  be  eh 
for  the  unexpired  term,  and,  upon  qualification,  shall  enter  at 
upon  the  discharge  of  the  duties  of  his  office.  If  a  new  or  i 
tional  circuit  be  created,  a  judge  shall  be  chosen  therefor  bj 
joint  vote  of  the  two  houses  of  the  General  Assembly  for  a 
of  eight  years,  commencing  on  the  first  day  of  February  nexl 
lowing  his  election,  and  the  Governor  may  either  appoint  a  j' 
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ach  circuit  for  the  time  elapsiug  from  the  date  of  its  creation 
le  commencement  of  such  term,  or  designate  one  or  more  dr- 
udges or  judges  of  city  courts  of  the  first  class  to  act  as  judge 
!  several  counties  and  cities  composing  such  new  circuit  for  the 
aforesaid.     (1906,  p.  189.) 

(elisors'  Note. — This  section  Is  based  on  the  act  cited.  The  act 
led  that  the  Judge  should  be  elected  by  the  General  Assembly  at 
une  session  at  which  the  now  circuit  was  created.  This  betn?  a^ 
r  wholly  In  tlie  discretion  of  the  General  Assembly  may  be  changed 
I,  and  as  It  might  not  always  be  convenient,  this  provision  has  beeik 
Hi.  It  will  be  observed  that  the  revised  section  provides  that  the 
nor  may  either  appoint  a  judge  for  the  interval  between  the  date  ol 
eatlon  of  the  new  circuit  and  the  commencemMit  of  the  term  of  tho 
irly  elected  judge,  or  designate  one  or  more  circuit  or  city  Judged 
;  during  this  Interval.  Under  the  act  tlie  Oovemor  was  restricted 
appointment  to  illl  the  vacancy. 

i.  5890.  Jurisdiction  of  circuit  courts. — The  circuit  courts  shall 
jurisdiction  of  proceedings  by  quo  warranto,  or  information 
I  nature  of  quo  warranto,  and  to  issue  writs  of  mandamus,  pro- 
on  and  certiorari,  to  all  inferior  tribunals  created  or  existing 
■  the  laws  of  this  State,  and  to  issue  writs  of  mandamus  in 
atters  or  proceedings  arising  from  or  pertaining  to  the  ac- 
)f  the  board  of  supervisors  of  the  several  counties  for  which 
courts  are  respectively  held,  or  other  cases  in  which  it  may 
cessary  to  prevent  the  failure  of  justice,  and  in  which  man- 
s  may  issue  according  to  the  principles  of  common  law.  Thev 
have  jurisdiction  of  all  cases,  both  civil  and  criminal,  which 
existing  or  pending  in  the  respective  county  courts  for  the 
ies  on  the  thirty-first  day  of  January,  nineteen  hundred  and 

and  shall  have  appellate  jurisdiction  in  all  cases,  civil  an4 
lal.  where  an  appeal  may,  as  provided  by  law,  be  taken  from 
idgment  or  proceedings  of  any  inferior  tribunal. 
■y  shall  have  original  and  general  jurisdiction  of  all  ca.ses  in 
ery  and  civil  eases  at  law,  except  cases  at  law  to  recover  per- 
property,  or  money,  not  of  greater  value  than  twenty  Hollars, 
iive  of  interest,  and  except  such  cases  as  are  assigned  to  some 

tribunal;  and  also  in  all  cases  for  the  recovery  of  fees,  in 
>  of  twenty  dollars,  penalties,  or  any  cases  involving  the  right 
y  and  collect  tolls  or  taxes,  or  involving  the  validity  of  an 
ince  or  by-law  of  any  corporation ;  and  also  of  all  cases,  civil 
minal,  where  an  appeal  may  be  had  to  the  Supreme  Court  of 
lis.  They  shall  also  have  original  jurisdiction  of  all  in- 
ents  for  felonies,  and  of  presentments,  informations,  and  in- 
ents  for  misdemeanors. 

y  shall  have  appellate  jurisdiction  of  all  eases,  civil  and  crim- 
where  an  appeal,  writ  of  error  or  supersedeas  may,  as  pro- 

by  law,  be  taken  to  or  allowed  by  the  said  courts,  or  the 
s  thereof,  from  or  to  the  judgment  or  proceedings  of  any 
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inferior  tribunal.  They  shall  also  have  jurisdiction  of  al 
matters,  civil  and  criminal,  made  cognizable  therein  by  la 
where  a  motion  to  recover  money  is  allowed  in  said  tribunal 
than  under  section  six  thousand  and  forty-six,  they  ma 
and  determine  the  same,  although  it  be  to  recover  less  than 
dollars:  but  no  circuit  court  shall  have  anj'  original  or  a] 
jurisdiction  in  criminal  eases  arising  within  the  territorial  li 
any  city  wherein  there  is  established  by  law  a  corporation  ( 
ings  court.  (Code  1887,  §  3058;  1902-3-4,  p.  765.) 

Revisers'  Note. — The  act  of  1912  (Acts  1913,  p.  76,)  fror 
this  section  Is  taken  defined  the  jurisdiction  of  cii-cuit  and  cor| 
courts.      Tlie  revised  section  omits  corporation  courts.      See  sectic 

The  second  piirti^raph  of  the  revised  section  restricts  the  jurl 
in  cases  involving  the  recovery  of  fees  to  those  in  excess  of  twenty 

Tlie  last  sentence  of  the  second  paraffraph  of  the  revised 
confers  original  juristliction  in  all  misdemeanor  cases.  See  in  t 
nection  section  4987  and  revisors*  note. 

The  third  an<I  fourth  paragraphs  of  the  act  of  1912  |)erta 
jurisdiction  to  remove  clouds  on  title  have  been  omitted  from  i 
tlon.      Tills  subject  is   provided  for  by  section   0248. 

See  Gresham  v.  Ewell,  85  Va.  1,  6  S.  E.  700;  Barton,  L.  Pr.  ( 
1214;    4  Min.   (3d  Ed.)    384. 

For  article  upon  "Certiorari  as  a  Remedial  Writ,"  see  13  ' 
Reg.  839. 

Sec.  5891.  Vesting  in  circuit  courts  and  judges  the  juri 
formerly  vested  in  the  county  courts  or  judges  under  the  law 
der  any  will  or  other  instrument. — The  jurisdiction  and 
which  were  vested  in  the  county  courts  and  the  judges  and 
thereof,  respectively,  on  the  thirty-first  day  of  January,  i 
hundred  and  four,  by  the  laws  of  this  State,  or  under  any 
other  instrument  of  writing,  shall  be  vested  in,  exercised 
imposed  upon  the  circuit  courts  and  the  judges  and  oflBcers 
except  when  otherwise  specially  provided. 

All  such  acts  and  proceedings  of  the  circuit  courts,  jud{ 
officers  thereof,  respectively,  whether  de  jure  or  de  facto 
done  or  had  since  January  thirtj'-iirst,  nineteen  hundred  ai 
as  may  hereafter  be  done  under  this  section,  are  hereby  rati 
made  Valid.     (1902-3-4,  p.  626;  1904,  p.  13.) 

Under  the  provisions  of  the  schedule  of  the  present  Con 
and  of  this  section  the  Circuit  Courts  succeeded  to  all  the  pc 
County  Courts  had  under  section  95  ot  the  act  of  December  1 
Chadduck  v.   Burke,   103  Va.   700,   49   S.   B.  976. 

When  motion   was  made  in  county  court  for  judgment  on 
forthcoming  bonds  taken  on  distress  warrants  issued  for  rent  by, 
the  tenant  could  rely  upon  set-offs  to  the  extent  to  which  it  wi 
sary  to  make  complete  defence,  regardless  of  the  amount  of  such 
Hancock   v.   Whitehall   Tobacco   Warehouse   Co.,    100    Va.    443, 
860,  8  Va.  Law  Reg.  265. 

A  court  may  rightfully  obtain  jurisdiction,  and  yet  Us  deei 
be  void  because  in  the  progress  of  the  cause  it  has  exceeded  its 
tion.      Seamster  v.  Blackstock,  83  Va.  232,  2  S.  E.  36,  5  Am.  F 

Sunday  was  not  to  be  counted  as  one  of  the  days  of  the  ter 
court.     Read  v.  Com.,  22  Grat.  924. 
(2600) 
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See  4  Min.  (3d  Ed.)  262;  Burks'  PI.  &  Pr.  p.  47;  Nicholas'  Case, 
'■a.  741.  21  S.  E.  364. 

ic.  5892.  Civil  and  criminal  cases ;  removal  from  county  courts 
ircuit  courts;  proceedings  to  be  had. — All  actions  at  law,  and 
^resentments,  informations  and  indictments  heretofore  removed 
the  circuit  courts  from  tlie  former  county  courts  of  this  Ccm- 
wealth  and  remaining  undetermined,  shall  stand  in  all  respects 
hey  stood  in  such  county  courts  and  like  proceedings  shall  be 
and  process  issued  as  if  they  had  been  originally  commenced 
ie  circuit  courts.     (1902-3-4,  p.  830.) 

Revisers'  Note. — Most  of  the  act  from  which  this  section  is  taken 
sened  its  purpose,  hence  oinitte<l. 

!c.  5893.    The  commencement  and  number  of  their  terms. — Un- 

otherAvise  provided,  there  shall  be  held  in  each  of  the 
s  of  the  Commonwealth  two  terras  of  the  circuit  court  of  such 
in  each  year,  and  in  each  of  the  counties  .there  shall  be  held 
onthly  terms  of  the  circuit  court  of  such  county,  four  of  which 
IS  in  those  counties  in  which  more  than  four  terms  are  provided, 
e  designated  by  the  judge  thereof,  shall  be  known  as  quarterly 
is,  at  which  all  civil  eases  for  which  juries  may  be  required  shall 
ried,  unless  the  judge  of  any  circuit  shall  enter  of  record  that 
»s  shall  be  summoned  to  other  than  the  quarterly  terms  for  the 
i  of  civil  cases.  At  any  of  the  said  terms  all  criminal  and  chan- 
■  causes  shall  be  tried,  but  the  judge  of  the  court  may,  in  any 
ity  in  which  more  than  five  terms  are  provided,  by  an  order  to 
ntered  on  the  common  law  order  book  of  said  court,  omit  one  of 
terms  thereof  during  each  year,  unless  the  public  business  shall 
lire  that  all  of  the  said  terms  be  held  for  the  proper  transaction 
usiness.  The  number  of  terms  of  said  courts  and  the  days  for 
commencement  of  the  same  shall  be  as  fixed  by  law  at  the  time 
Code  takes  effect,  bnt  the  judge  of  every  such  court  may,  from 

to  time,  change  the  day  for  the  commencement  of  the  terms 
eof,  or  any  of  them.  The  clerks  of  such  courts  within  thirty 
1  after  such  change,  shall  send  a  copy  of  the  order  making  it  to 
;lerk  of  the  House  of  Delegates,  and,  for  failure  so  to  do,  shall 
>it  fifty  dollars. 

ny  term  of  a  circuit  court  for  any  of  the  counties  or  cities  of 
circuit  may  be  continued  by  the  judge  thereof  by  adjournment 
I  after  the  beginning  of  the  term  of  the  court  for  any  other 
ity  or  city  of  such  circuit.  And  when  such  adjournment  is  until 
r  the  beginning  of  a  term  of  the  court  for  another  county,  the 
;e  of  said  court  shall  have  the  same  power  during  said  recess 
erform  any  duty  and  to  transact  any  business  which  is  author- 
by  law  to  be  done  by  judges  of  the  circuit  courts  in  vacation; 
no  term  of  the  court  shall  be  so  continued  beyond  the  day  fixed 
aw  for  the  beginning  of  the  next  regular  term  of  the  court  for 
county  or  city  of  the  circuit  whose  term  is  so  extended.    (Code 
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1887,  §  3059;  1902-3-4,  p.  766;  1904,  p.  335;  1908,  p.  501;  1910.  p. 
152;  1912,  p.  146;  1914,  p.  544.) 

Revioors'  Note.— The  conunencement  and  number  of  the  rejnlar 
terms  of  drcolt  conrta  has  been  a  subject  of  frequent  legislation  in  Older 
to  meet  the  changing  conditions  In  the  various  circuits.  This  legislatloa 
has  been  for  the  purpose  of  changing  the  time  for  the  conunencement 
of  the  terms  as  well  as  for  the  pui'poee  of  changing  the  nnmber  of  the 
teiTOS.  The  revised  section  provides  (see  third  SMitence)  that  the  nam> 
ber  of  terms  and  the  days  for  their  commencement  shall  be  as  fixed  bv 
law  at  the  time  this  Code  take  effect,  but  it  gives  the  Judges  power,  U 
their  discretion,  to  diange  the  DAYS  FOR  THE  COMMENCEMENT  (^ 
THE  TERMS — not  the  nnmber.  This  power  given  to  Judges  of  circuit 
ooorts  conforms  to  the  like  itower  given  to  judges  of  corporation  courts. 
Section  5Q09.  In  order  that  the  public  may  be  informed  of  the  dajs  for 
the  oommflncement  of  the  terms,  the  revised  section  provides  that  when- 
ever a  Judge  changes  the  days  for  the  oomni«icement  of  the  terms  or  aii> 
court,  the  clerk  ot  the  court  shall,  within  ttilrty  days  thereafter,  send  a 
copy  of  the  order  making  the  change  to  the  Clerk  ot  the  House  of  Dehy 
gates.  Under  section  806  the  latter  officer  is  required  to  puUlsh  with 
the  acts  of  assembly  of  each  session  a  table  showing  the  time  for  the 
oommencement  c^  the  regular  terms  of  all  courts  of  reoord.~  For  a  taMr 
showing  the  number  of  terms  of  the  circuit  courts  and  the  days  for  their 
oomanencement  as  fixed  by  law  at  the  time  this  Code  takes  effect,  see 
Acts  1918,  p.  791. 

Three  acts  were  passed  at  the  session  of  1918  rdating  to  as  many 
circuits:  Eighth  circuit.  Acts  1018,  p.  277;  Twenty-second  circuit,  1918, 
chapter  7,  p.  6;  Twenty-fifth  circuit,  1018,  chapter  242,  p.  424. 

While  a  Judge  may,  under  the  provisions  of  this  section,  continue 
the  term  of  a  court  by  adjournment  until  after  the  .beginning  of  the  term 
al  the  court  for  any  other  county  of  hia  circuit,  he  is  expressly  prohii>ited 
from  continuing  the  term  for  a  county  or  city  beyond  the  day  fixed  by 
law  for  the  'beginning  of  the  next  regular  term  for  that  county  or  city. 
V».  Beach  D.  Co.  v.  Murray,  118  Va.  692,  75  S.  E.  81. 

Where  an  order  of  court  made  In  1904  provided  for  omitting  the 
September  term  of  a  certain  circuit  court,  and  thereafter  an  Act  of  As- 
sembly fixed  the  months  for  the  holding  ot  said  court,  and  made  Septem- 
ber one  ot  them,  with  liberty  to  the  Judge  to  omit  one  of  them,  the  act 
ot  Assembly  operated  as  a  repeal  of  the  order  ot  1(*04.  and  the  judge 
could  not,  after  September,  enter  a  nunc  pro  tunt  order  omitting  the 
September  term  for  that  year.  Va.  Beach  D.  Co.  v.  Murray,  IIS  Vs. 
692,  75  S.  B.  81. 

Cited  but  not  construed,  Oring  v.  Land  Co.,  110  Va.  764,  67  S.  E.  360. 

Sec.  68M.    Speoial  terms;  when,  how  and  by  whom  appointed.— 

If  any  term  of  a  circuit  court  is  to  end,  or  has  ended,  without  the 
dispatch  of  all  its  business,  or  if  there  be  a  failure  to  hold  any  term, 
or  it  is  expedient  in  the  opinion  of  the  judge  of  such  court  to  hold 
a  special  term  for  the  trial  of  any  cause  pending  in  such  court,  or 
of  issues  made  up  in  any  cause  by  oonsent  of  parties,  or  if  the  situ- 
ation of  a  person  confined  in  jail  for  trial  in  such  circuit  court 
makes  it  proper  that  his  case  should  be  disposed  of  before  the  next 
regular  term  thereof,  or  necessity,  in  his  opinion  requires  it,  the  judge 
of  .such  circuit  court,  or,  if  he  is  dead,  or  is  unable  from  any  cause 
to  hold  his  court,  the  judge  of  any  other  circuit  court,  or  judge  of 
a  corporation  or  hustings  court  of  a  city  of  the  first  class,  who  has 
been  designated  by  the  Governor  to  hold  such  terms,  may,  by  order 
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•red  in  such  court,  or  by  a  warrant  directed  to  the  clerk,  ap- 
it  a  special  term  thereof  and  prescribe  in  such  order  or  warrant 
ither  any  venire  is  to  be  summoned  to  attend  the  said  term. 
clerk  shall  inform  the  attorney  for  the  Commonwealth  and 
sheriff  or  sergeant  of  such  appointment,  post  a  copy  of  the 
rant  or  order  at  the  front  door  of  the  courthouse,  and  issue  all 
per  process  to  such  special  term,  and  the  sheriff  or  sergeant 
1  execute  the  process.  (Code  1887,  §  3060;  1902-3-4,  p.  772.) 
Revisers'  Note. — The  words,  '-or  necessity  In  his  opinion  reqairea  It," 
Miring  in  line  eight  of  the  text  are  new.  Cases  of  anergency,  other 
I  those  enumerated  In  the  section,  may  arise. 

The  word  "term"  in  some  instances  may  include  both  regular  and 
ial  terms.  But  as  a  general  rule,  when  a  statute  trpeaks  of  terms 
ourt,  the  regular  terms  as  fixed  by  law  are  meant,  and  not  the 
ial  terms  appointed  by  the  courts  or  judges.  Stultz  ▼.  Pratt,  103 
538,  49  S.  E.  654. 

When  the  judge's  warrant  is  duly  posted,  the  presumption  is  that 
if  the  provisions  of  this  section  have  been  coni{»lled  with.  Harman 
apenhaver,  89  Va.  836,  17  S.  E.  482. 

Failure  of  clerk  to  notify  attorney  for  the  Commonwealth  and  the 
iff  or  sergeant  does  not  affect  the  validity  of  the  proceedings.     Id. 
See  Patton  v.  Hoge,  22  Grat.  443;   notes  to  section  5896. 
For  W.   Va.   decisions  on   similar  statute,  see  Jastls'   Annotations, 
ter  112,  section  5. 

k;.  5895.  Adjournment  thereof  to  a  future  day. — ^Whenever  any 
fe  of  a  circuit  court  shall  have  appointed  a  special  term  of  any 
lit  court,  by  adjournment  or  warrant  in  the  manner  directed 
he  preceding  section,  and  he  shall  afterward  ascertain  that  he 
lot  hold  the  said  special  term  on  the  day  appointed  for  it,  he 
,  by  warrant  under  his  hand,  directed  to  the  clerk  of  the  court, 
lurn  it  to  such  other  day  as  he  may  deem  proper.  Such  war- 
shall  be  transmitted  by  the  judge  to  the  clerk,  who  shall  im- 
iatelj'  enter  the  said  warrant  in  the  order  book  of  the  court, 
as  to  the  said  special  term  thereafter  to  be  held  under  the  said 
inuance,  proceed  in  all  other  respects  in  the  manner  directed  by 
section  aforesaid.     (Code  1887,  §  3061.) 

!C.  5896.  What  tried  at  a  special  term;  who  may  hold  it — ^At 
such  special  term  any  civil  case  may  be  tried  which  could  law- 
r  have  been  but  was  not  tried  at  the  last  preceding  term  that 
or  should  have  been  held;  and  any  motion  for  a  judgment,  or 
r  motion  cognizable  by  such  court,  may  be  heard  and  deter- 
;d,  whether  it  was  pending  at  the  preceding  term  or  not,  and 
criminal  case  may  be  tried  at  such  special  term  as  if  it  were 
gular  term,  although  at  the  preceding  regular  term  the  same 
not  have  been  pending  in  said  court  or  may  have  been  con- 
ed ;  and  any  cause  or  matter  of  controversy,  at  law  or  in  chan- 
,  then  ready  for  hearing  or  which  may  be  made  ready  by  con- 
of  parties,  may,  with  the  consent  of  the  parties  to  such  cause 
ontroversy,  be  heard  and  determined,  although  it  could  not 
ull5'  have  been  heard  at  the  preceding  term  that  was  or  should 
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have  been  held.  Every  such  special  term  may  be  held  by  the  judge 
of  the  circuit  court,  or  if  he  be  dead  or  absent,  or  be  so  situated 
in  respect  to  any  cause  pending  in  said  court  as  in  his  opinion  to 
make  it  improper  for  him  to  try  it,  by  such  other  circuit  or  city 
judge  as  may  be  selected  or  designated  in  the  manner  prescribed  by 
law.  It  shall  be  the  duty  of  the  judge  so  selected  or  designated  to 
hold  such  special  term,  and  it  may  be  held  part  of  its  session  by  one 
judge  and  part  of  it  by  another,  and  such  special  terms  may  be  ad- 
journed from  time  to  time  during  intervals  between  the  regular 
terms  as  to  the  judge  may  seem  necessary  for  the  dispatch  of  the 
business  of  the  court.  A  judge  selected  or  designated  to  hold  a 
special  term  shall  have  all  the  powers  and  be  authorized  to  dis- 
charge all  the  duties  of  the  judge  of  said  circuit  court.  (Code  1887, 
§  3062;  1897-8,  p.  371;  1901-2,  p.  631;  1902-3-4,  p.  772.) 

Court  cannot,  without  coneent,  hear  demurrer  to  bill  or  dissolve 
injunction  which  could  not  have  been  heard  at  preceding  term.  Fowler 
v.  Moeher,  86  Va.  421,  7  S.  E.  642. 

No  error  to  confirm  report  of  sale  filed  before  preceding  regular 
term.     Harman  v.  CopenhaTer,  89  Va.  836,  17  S.  E.  482. 

Court  may  hear  any  cause  that  lawfully  could  have  been  tried  at 
preceding  regular  term.     Patton  v.  Hoge,  22  Orat.  443. 

A  notice  of  motion  upon  a  forfeited  forthcoming  bond  given  to  a 
regular  term,  which  is  not  held,  may  be  heard  at  special  term  Wooten 
V.  Bragg,  1  Grat.  1. 

Aa  a  general  rule,  when  a  statute  speaks  of  terms  of  court,  the 
regular  terms  fixed  by  law  are  meant,  and  not  the  special  terms  appointed 
by  the  courts  or  judges.     Stultz  v.  Pratt,  103  Va.  539,  49  S.  E.  654. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  112,  section  8. 

See  Burks'  Pleading  and  Practice,  p.  182. 

8eo.  6897.  Where  judges  to  reside. — Each  circuit  judge,  during 
his  continuance  in  office,  shall  reside  in  the  circuit  of  which  he  is 
judge.     (Code  1887,  §  3064;  Const.  §  96.) 

Sec.  5896.  Power  of  judges  to  hold  courtB  other  tiian  th«ir  own 
and  their  pay. — The  judge  of  any  circuit  court,  or  of  any  city  court 
of  a  city  of  the  first  class,  may  hold  any  other  circuit  or  city  court, 
in  any  County  or  city,  at  the  request  of  the  judge  of  said  circuit  or 
city  court,  and  any  judg;e  of  a  court  of  a  city  of  the  second  class 
may  hold  a  court  of  any  other  city  of  the  second  class  at  the  re- 
quest of  the  judge  of  said  court,  and  in  case  of  the  disqualification 
or  the  inability  of  the  judge  thereof  to  serve,  and  upon  the  request 
of  the  Governor,  shall  do  so. 

For  any  service  rendered  by  any  such  judge,  for  another  judge, 
under  this  section,  where  the  judge  for  whom  the  service  is  ren- 
dered is  prevented  from  sitting  by  sickness,  during  a  part  or  the 
whole  of  a  term,  or  be  so  situated  in  respect  to  any  cause  pending  in 
said  court  as,  in  his  opinion,  to  make  it  improper  for  him  to  try  it, 
he  shall  receive  mileage  and  ten  dollars  per  day,  fot  the  time  he  is 
actually  engaged  in  holding  court;  such  mileage  and  compensation 
to  be  paid  out  of  the  treasury  of  the  county  or  city  in  which  said 
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t  is  held.     (Code  1887,  §  3049;  1893-4,  p.  814;  1902-3-4,  pp.  40, 

534,  666,  945;  1904,  p.  334;  1916.  p.  833.) 

Revisers'  Note. — See  Acts  1918,  p.  57«. 

rhere  is  no  statute  prohibiting  a  judge  from  sitting  in  a  case  in 

I  he  is  or  has  been  counsel.      Common  law  forbids  his  so  doing,  but 

acts  his  acts  are  not  void,  but  are  binding  until  reversed  or  annulled 

Droper  proceeding.     Louisville  v.  Taylor,  93  Va.  227,  24  S.  E.  1013, 

,  Law  Reg.  37  6. 

rhe  record  must  show  that  the  regular  judge  was.  In  his  opinion, 

:uated  as  tcV  make  it  improper  for  him  to  preside,  else  the  judgment 

id.      Gresham  v.   Ewell,   8.5   Va.   1,   6  S.  E.  700. 

rhis  section  is  constitutional.      Smith  v.  Com.,  75  Va.  904. 

rhe  entr>'  of  record   of  the  inability  of  the  judge  to  sit  is  not  an 

or  decree  in  the  case,  and  the  failure  of  the  transcript  of  the  record 
n  appeal  to  disclose  such  an  entry  is  no  evidence  that  the  entry  was 
lade.  Smith  v.  White,  107  Va.  616,  59  S.  E.  480. 
rhe  objection  that  a  judge  of  a  Circuit  Court  of  a  circuit  adjoining 
in  which  the  suit  was'  brought,  or  that  a  city  judge  presiding  at  the 
ng  of  a  cause,  without  being  designated  by  the  Governor  as  re- 
d  by  law,  cannot  be  made  for  the  first  time  in  the  appellate  court. 
1  V.  White,  107  Va.  616,  59  S.  E.  480. 

A.  judge  designated  by  the  Governor  to  hold  the  court  of  another 
!,  who  has  been  rendered  permanently  unable  to  act,  is  clothed  with 

function  that  pertained  to  the  judge  of  the  court,  and  is  competejit 
Lss  upon  every  case  then  remaining  upon  the  docket,  including  a 
)n  to  set  aside  a  verdict  upon  the  ground  that  it  is  contrary  to  the 
nee.  Southall  v.  Evans,  114  Va.  461,  76  3.  E.  929. 
See  4  Min.  (3d  Ed.)  266;  Nicholas'  Case,  81  Va.  741,  21  S.  E.  364. 
Discussed.   15  Va.  Law  J.  -129:   Id.   161. 

c.  5899.    Jndges  pro  tempore. — Any  cause  pending  in  a  circuit 

ty  court,  where  the  judge  of  said  court  is  disqualified,  or  un-. 

for  any  reason,  to  try  the  same,  may  be  tried  by  a  judge  pro 

lore,  who  shall  be  a  citizen  of  this  State  and  shall  have  qualified 

ractice  law  in  the  Supreme  Court  of  Appeals  of  this  State. 

lievisors'    Note. — This    and    the    two    following    sections    are    suIm 
iaily  new,  and  in  consequence  of  their  enactment,  section  31St  of 
^ode  of   1887,  a.s  amended  by  Acts   1902-3-4,  p.  608,  on  the  samel 
ict,  has  l)een  omitted  and  thereby  repealed. 
The  "Id."  reference  at  the  end  of  this  section  should  be  stricken .  out 

c.  5900.  Their  appointment  and  powers. — When  all  the  parties 
ly  cause  pending  in  a  circuit  or  city  court,  or  their  attorneys 
cord,  shall  enter  into  a  written  stipulation,  appointing  a  judge 
tempore  for  the  trial  of  the  cause,  and  the  person  appointed 
take  and  subscribe  an  oath  to  faithfully  try  and  determine  the 
■s  joined  between  the  parties,  it  shall  be  the  duty  of  the  clerk 
le  court  in  which  such  action  or  suit  is  pending  to  attach  to- 
er  said  stipulation  and  oath,  and  to  place  them  on  file,  and  also 
cord  them  at  length  upon  the  minutes  of  the  court;  whereupon, 
person  appointed  shall  be  vested  with  the  same  power  and  au- 
ity,  and  shall  be  charged  with  the  same  duties  as  to  the  cause, 
id  as  to  which  he  is  appointed,  as  though  he  were  the  regularly 
ed  and  qualified  judge  of  said  court ;  but  the  parties  may,  by 
terms  of  their  stipulation,  limit  the  power  of  the  judge  pro 
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tempore  to  the  trial  and  determination  of  any  specified  issue  or 
issues,  either  of  law  or  fact,  and  in  such  cases,  the  oath  of  the  per- 
son appointed  shall  correspond  to  the  terms  of  the  stipulation. 

The  provisions  of  this  and  the  preceding  section  shall  be  in  ad- 
dition to  the  provisions  of  section  fifty-eight  hundred  and  ninety- 
eight.     (Id.) 

Revlsors*  Note. — See  revisors'  note  to  section  5S90. 

The  "Id."  reference  at  the  end  of  this  section  should  be  stricken  out. 
Sec.  6901.  Compensation. — Judges  pro  tempore  shall  serve  with- 
out compensation  from  any  public  treasury,  but  it  shall  be  lawful 
for  the  parties  to  agree  upon  and  express  in  their  written  stipula- 
tion, any  mode  or  amount  of  compensation,  together  with  any  fur- 
ther agreement  as  to  the  taxing  of  the  same  as  costs.     (Id.) 

RerlMMs*  Note^— See  revisors'  note  to  section  6800. 

The  "Id."  reference  at  the  end  of  this  section  should  be  stricken  out. 
Sec.  6902.  When  term  of  a  court  not  to  end  on  death  of  its  judge. 
— The  death  of  a  judge  of  any  court  during  a  term  thereof  being 
held  by  another,  shall  not  put  an  end  to  the  term,  but  it  shall  con- 
tinne,  notwithstanding  such  death,  until  ended  in  due  course.  ^Ck>de 
1887,  §  3127.) 

Sec.  69(3.  Authmiziii;  the  councils  of  cities  of  the  first  class  hav. 
ing  over  forty  thousand  population  and  a  sepurate  clerk  tor  the 
circtdt  court  to  make  an  annual  allowance  for  sudi  cletk,  payable 
ont  of  the  treasury  of  said  city. — ^It  shall  be  lawful  for  the  council 
of  any  city  of  the  first  class,  having  over  forty  thousand  population 
*and  a  separate  clerk  for  the  circuit  court,  to  allow  to  the  clerk  of 
said  court  such  sums,  not  exceeding  the  sum  of  twelve  hundred 
dollars  per  annum,  payable  out  of  the  treasury  of  the  city  as  may 
be  approved  by  said  council.     (1904,  p.  23;  1906,  p.  225.) 

B«visor8*  Note. — ^The  act  from  which  this  section  is  taken  permitted 
the  Jndge  of  the  circnlt  court  in  the  case  mentioned  to  make  the  allow- 
ance, payable  ont  of  the  city  treasury  on  approval  by  the  city  coondl. 

Sec.  6904.  Territorial  jurisdiction  of  the  Circuit  Court  for  tb* 
city  of  Lynchburg;  validating  any  judgment,  order,  or  decree  here- 
tofore made  by  said  court  within  the  jurisdiction. — The  territorial 
jurisdiction  of  the  Circuit*  Court  for  the  city  of  Lynchburg  shall 
hereafter  be  the  same  with  that  of  the  corporation  court  for  the 
said  city,  and  shall  extend  to  the  corporate  limits  of  the  said  city 
and  to  a  space  of  one  mile  without  and  around  the  city  limits,  ex- 
ciept  that  the  same  shall  not  extend  further  into  the  county  of 
.Amherst  than  the  corporate  limits.  Any  judgment,  order,  or  de- 
cree of  the  said  Circuit  Court  for  the  city  of  Lynchburg  hereto- 
fore made  in  any  case  in  which  the  said  court  would  have  had  jur- 
isdiction had  this  section  then  been  in  operation  shall  have  the 
same  effect  as  if  it  had  been  at  that  time  in  force.  (1897-8,  p. 
223.) 
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CHAPTER  244. 


Corporation  Courts. 


i.  Corporation  courts;  cities 
first   and   second   class. 

I.  Terms  of  judges,  Bristol, 
Radford,  and  Buena  Vista. 

'.  Statutes  creating  corporation 
courts  and  defining  their 
powers   continued   In   force. 

!.  Terms  of  city  and  corpora- 
tion courts. 

I.  Terms  of  said  court;  judges 
may  change. 


Scc> 

5910.  Jurisdiction    of    corporation 

courts. 

5911.  Concurrent     Jurisdiction     of 

circuit  courts  with  corpora- 
tion courU  of  cities,  which 
have  undergone  a  transi- 
, .  "r  -tion  since  the  present  Con- 
stitution went  into  effect, 
from  cities  of  the  second 
class  to  cities  of  the  first 
class. 


ec.  6905.     Corporation  courte;  cities  first  and  second  class. — 

the  purpose  of  a  judicial  system,  the  following  cities,  which  as 
jrn  by  the  United  Statues  census  of  nineteen  hundred  and  ten, 
ither  census  provided  by  law,  contain  ten  thousand  inhabitants 
Qore,  to-wit:  Alexandria,  Danville,  Lynchburg,  Newport  News, 
folk,  Petersburg,  Portsmouth,  Richmond,  Roanoke,  Staunton, 
lewell  and  Charlottesville,  are  declared  to  be  cities  of  the 
;  class ;  and  all  other  cities  in  the  State  are  declared  to  be  cities 
he  second  class. 

he  corporation  or  hu.stings  courts  established  and  existing  the 
before  this  Code  takes  effect  in  each  of  the  above  named  cities 
he  first  class,  are  continued  with  the  same  name  under  which 
.'  had  been  previously  known,  and  shall  be  taken  and  deemed  to 
he  corporation  courts  required  by  the  Constitution  to  be  estab- 
ed  in  said  cities. 

he  corporation  courts  established  and  existing  the  day  before 
Code  takes  effect,  in  each  of  the  following  named  cities  of  the 
md  class,  to-wit :  Fredericksburg,  Winchester.  Bristol.  Rad- 
1,  and  Buena  Vista,  are  continued  under  the  name  of  the  cor- 
ation  court  of  such  city,  and  shall  be  so  known  and  held  until 
same  shall  be  abolished  by  a  vote  of  the  people  of  such  city,  as 
nded  in  the  Constitution.  Each  of  such  courts  shall  be  held  by 
idge  with  like  qualification  and  elected  in  the  same  manner  as 
ges  of  the  Supreme  Court  of  Appeals.  (Code  1887,  §  3050; 
2-3-4,  p.  667.) 

Revisors'  Note. — This  section  is  based  on  Acts  1902-SS^,  p.  667, 
nding  section  3050  of  the  Code  of  1887.  Since  that  act  was  passed 
rlottesville  and  Staunton  have  become  cities  of  the  first  class;  the 
of  Hopewell  has  been  created  as  a  city  of  the  first  class  (Acts  1916, 
i9) ;  and  the  former  city  ol  Manchester  lias  been  consolidated  with 
city  of  Richmond.  The  revised  section  shnply  conforms  to  the  law 
:.  existed  on  the  date  the  Code  was  enacted.  Staunton  was  proclaimed 
ity  of  the  first  class  March  28,   1000    (Report  of  Secretary  of  Oom> 
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monwealth,  1906,  p.  267,)  and  Ohnriottesvfllo  was  so  proclaimed 
August  1,  1916  (Report  of  Secretary  of  Commonwealth,  1916,  p.  863). 
.  The  last  paragr^b  of  the  act.  pertaining  to  certain  city  courts  other  than 
corporation  or  hustings  courts  has  been  omitted  because  covered  by 
other  sections  of  this  Code. 

8eo.  6906.  Terms  of  jadgvsy  Brutol,  Badford,  and  Buena  Vista.— 
The  terms  of  the  judges  of  the  corporation  courts  for  the  cities  of 
Bristol,  Radford,  and  Buena  Vista,  to  be  elected  in  accordance  with 
the  provisions  of  the  Constitution,  shall  be  eight  years,  beginning 
February  first,  nineteen  hundred  and  twenty,  unless  the  said  courts 
shall  be  sooner  abolished.     (1902-3-4,  p.  313.) 

Sec.  6907.  Statutes  creation:  corporation  courts  and  defining  their 
powers  continued  in  force. — All  statutes  in  force  on  the  day  before 
this  Code  takes  effect  creating  corporation  courts  of  any  cities  of 
this  Commonwealth  and  defining  or  regulating  their  jurisdiction, 
or  in  any  manner  relating  to  them,  so  far  as  such  statutes  may  not 
be  inconsistent  with  any  of  the  provisions  of  this  Code,  shall  con- 
tinue and  have  the  same  force  and  effect,  as  if  the  said  statutes 
were  herein  expressly  enacted.  (Code  1887,  §  3052;  19(^-3-4,  p. 
666.). 

Revisors'  Note. — Tliis  section  is  taken  from  section  3052  of  the 
Code  of  1887,  with  language  more  comprehensive.  It  is  Inserted  ont 
of  abundant  caution. 

Sec.  6908.  Terms  of  city  and  corporation  courts. — ^Por  every  cor- 
poration in  which  is  established  by  law  a  corporation  court,  or  other 
city  court,  there  shall  be  held  monthly  terms  of  the  said  courtSi 
unless  otherwise  expressly  provided  by  law ;  but  a  judge  of  any 
such  court  may,  in  his  discretion,  omit  the  holding  of  the  term  for 
the  month  of  July  or  the  month  of  August  in  each  year,  as  he  may 
deem  best.     (Code  1887,  §  3053;  1887-8,  p.  17;  1902-3-4,  p.  667.) 

The  term  ends  only  with  the  commencement  of  the  succeeding  term, 
unless  sooner  closed  by  order.  Mosee'  v.  Cromwell,  78  Va.  671.  See 
Hill's  Case,  2  Grat.  612. 

See.  6909.  Terms  of  said  court;  judges  may  change. — The  term 
of  all  corporation  or  city  courts  shall  commence  on  the  days  now 
fixed  for  the  same;  but  the  judge  of  every  such  court  may,  from 
time  to  time,  change  the  day  for  the  commencement  of  the  terms 
thereof,  or  any  of  them.  The  clerk  of  such  court,  within  thirty 
days  after  such  change,  shall  send  a  copy  of  the  order  making  it 
to  the  Clerk  of  the  House  of  Delegates,  and,  for  the  failure  to  do 
so,  shall  forfeit  fifty  dollars. 

The  judge  of  such  court  may  designate  four  or  more  terms  of 
such  court  for  the  trial  of  civil  cases  in  which  juries  are  required, 
and  thereafter,  until  otherwise  ordtered,  all  cases  cogni;zable  in  snch 
court  in  which  juries  are  required,  except  criminal  cases,  and  cases 
of  forcible  entry  and  unlawful  detainer,  which  may  be  tried  at  any 
term,  shall  be  tried  only  at  such  terms  as  are  so  designated:  pro- 
vided, however,  that  the  said  court  shall  at  any  term  hear  and  de- 
termine any  action  or  motion  ex  contractu  where  the  defendant 
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IS  not  appear  and  demand  a  trial  by  jury.     (Code  1887,  ^  3054; 

7-8,  p.  571 ;  1902-3-4,  p.  667.) 
Corporation  courts  have  authority  to  continue  a  term  from  day  to 
into  the  next  succeeding  month,  and  to  change  accordingly  the  day 

the  commencement  of  the  succeeding  term.     Cluverius'  Case.  81  va. 

See  Barton.  L.  Pr.    (2d  Ed.)   32;    4  Min.   (3d  Ed.)   266. 

lec.  5910.  Jurisdiction  of  corporation  comis. — The  several  cor- 
ation  courts  shall,  within  the  territorial  limits  of  the  cities  for 
ieh  they  are  established,  have  the  same  jurisdiction  which  the 
;uit  courts  have  in  the  counties,  for  which  they  are  established, 
I  for  the  appointment  of  electoral  boards,  as  provided  by  sec- 
1  thirty-one  of  the  Constitution,  and  concurrently  with  the  eir- 
t  courts  they  shall  also  have  jurisdiction  to  enforce  police  regula- 
is  and  jurisdiction  over  all  offenses  committed  in  any  county 
bin  oae  mile  of  such  city,  and  such  other  jurisdiction,  as  may 
conferred  upon  them  by  law. 

tut  the  provisions  of  this  section  shall  not  apply  to  the  Hustings 
irt  of  the  city  of  Richmond.  (Code  1887,  §  3055;  1902-3-4,  p. 
:  1904,  p.  12.) 

Revlsors'  Note. — Thi.s  .section  is  taken  from  Acts  1904,  p.  12. 
:h  of  the  act  ha.s  been  omitted  a.s  having  served  its  purpose.  Thei 
sdiction  of  the  HuMtings  Court  of  the  city  of  Richmond  is  folly  defined 
chapter  245,  a.s  Ls  aI»o  the  juri.sdiction  of  the  various  other  courts  ot 
t  city.     The  .jurisdiction  of  the  Court  of  Iiaw  and  Chancery  of  the 

of  .\orfolk  i.s  defined  in  chapter  2i(S,  and  that  of  the  Court  of  Law* 

Chancery  for  the  city  of  Roanoke,  in  cha]»ter  247.     As  to  the  mean- 

of  the  words  "corpoiation  court"  see  section  5,  sub-division  seven* 
ith.      For  jurisdiction  of  circuit  court-s,  see  section  S890. 

This  section  was  not  intended  to  restrict,  but  to  enlarge,  the  jurisdic- 
L  of  corporation  courts,  and  to  elevate  them  to  the  grade  and  digrntty 
lircuit  courts.  It  was  therefore  competent  for  the  Legislature  to  g:ive 
31  jurisdiction  to  try  cases  of  felony.     Chahoon's  Case,  21  Qrat.  822. 

See,  also,  Tremaine  v.  Com.,  25  Grat.  987;  Crafts'  Case,  24  Grat. 
.  613. 

See  4  Min.  (3d  Ed.)  264.  384;  2  Barton,  L.  Pr.  {2d  Ed.)  1214; 
■ks-  PI.  &  Pr.,  pp.  46,  47. 

ec.  5911,  Concurrent  jurisdiction  of  circmt  courtg  with  corpora- 
1  courts  of  cities,  which  have  undergoae  a  tnuuition  since  the 
sent  Constitution  went  into  efifect  from  cities  of  the  second  dan 
jities  of  the  first  class, — The  circuit  court  of  any  county,  within 
ich  is  situated  anj'  city  which  has  undergone  transition  from  a 
r  of  the  second  class  to  a  city  of  the  first  class  since  the  present 
istitution  went  into  effect,  shall  have  concurrent  jurisdiction 
h  the  corporation  court  of  such  city  in  all  actions  at  law  and 
ts  in  equity  until  a  separate  circuit  court  for  such  city  shall  be 
iblished.    (1912,  p.  19.)  ,       ., 
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CHAPTER  245. 

Gonrts  of  the  Olty  of  Rldunond.* 


6912.  Courts  of  the  city  of  Rich- 
mond; their  Judges;  how 
elected. 

5913.  Jurisdiction  of  the  Hustings 

Court  of  the  city  of  Rich- 
mond. 

5914.  Jurisdiction  of  the  Hustings 

Court  of  the  city  of  Rich- 
mond, Part  n. 

5915.  Terms  of  Hustings  Court  and 

Hustings  Court,  Part  II. 

5916.  Custody  of  public  property; 

records,  etc. 

5917.  Who  to  execute  process  of 

Hustings  Court  and  Hust- 
ings Court,  Part  II. 

6918.  Who  to  summon  its  Jurors 

and  witnesses. 

6919.  Its  grand  and  petit  Jurors. 
5920.  The  Chancery  Court;  its  Ju- 
risdiction. 

'5921.  Its  terms. 

6922.  The  Law  and  Equity  Court; 
its  Jurisdiction. 

5923.  Terms  of  said  court. 

5924.  OfBcer  of  said  court;  clerk; 

rules;  salary  of  Judge. 

5925.  Chancery    Court,    Law    and 

Equity  Court,  and  the  Hust- 
ings Court,  Part  II,  to  keep 
in  clerks'  offices  a  register 
of  the  securities  under  the 
control  of  the  courts. 

5926.  Circuit   Court;    its   Jurisdic- 

tion. 


Sec 
5927. 


6928. 


6929. 

6930. 

6931. 
6932. 

5933. 


Power  of  removal  to  equal- 
ize  work  given  to  Chanoeir 
Court,    Circuit   Court,  Law 
and  Equity  Court,  and  Hust- 
ings Court,  Part  H,  of  the 
city  of  Richmond. 
Jurisdiction      of      Chancery 
Court,     Hustings    Court, 
Hustings    Court,     Part   II, 
and  Law  and  Equity  Court, 
and  Judges  thereof,  of  in- 
junction,     habeas     corpni, 
mandamus,  etc. 
Appeals,  etc.,  from  Chanceiy 
Court,     Hustings    Court, 
Hustings    Court,    Part   II, 
and  Law  and  Equity  Court 
Clerks  of  said  courts;  hov 
elected,    etc.;    their    fees; 
special      compensation     of 
clerk  of  Hustings  Court 
Compensation  of  certain  ol- 
fleers  of  former  city  of  Man- 
chester. 

Defining  effect  as  constrae- 
tlve  notice  of  the  records  o( 
the  Chancery  Court  and 
Hustings  Court,  Part  n,  of 
the  city  of  Richmond. 
Statutes  applicable  to  co^ 
poration  courts  generally  to 
embrace  Hustings  Coart. 
Part  II,  of  the  city  of  Rich- 
mond. 


Sec.  6912.  Courts  of  the  atj  of  Richmond;  their  jiid|fe8;  how 
elected. — The  consolidation  of  the  cities  of  Richmond  and  Man- 
chester having  been  lawfully  effected  under  the  name  of  the  city  of 
Richmond,  there  shall  be  for  said  city  the  following  courts: 

1.  The  Hustings  Court  of  the  city  of  Richmond,  tiie  Hnstingi 
Court  of  the  city  of  Richmond,  Part  H. 

*Bevl8on'  Note>. — Some  changes  have  been  made  in  this  diapter  by 
tlie  present  revision,  bat  an  the  chapter  is  mainly  of  local  interest,  it  b 
not  considered  necessary  to  point  oat  these  changes  in  detail.  Salhce  It 
to  say  that  the  cities  of  Ridimond  and  Manchester  Iiaving  been  eon- 
Bolldated,  the  printe  object  of  the  revision  was  to  make  the  Jorbdicdoo 
of  the  various  courts  conform  to  the  annexation  proceedings,  consoUd*' 
tion  ordinance,  and  consolidation  acts  of  the  General  Aaseinbly. 
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?he  Chancery  Court  of  the  city  of  Richmond. 

Phe  Law  and  Equity  Court  of  the  city  of  Richmond. 

Phe  Circuit  Court  of  the   city   of  Richmond.     (Code  1887, 

8;  1902-3-4,  p.  665.) 

he  words  "their  judges;   how  elected"  should  have  been  stricken 

'  the  headline  of  this  section. 

,  5913.    Jurisdiction  of  the  Hustings  Court  of  the  city  of  Rich- 

. — The  Hustings  Court  of  the  city  of  Richmond  shall  have  jur- 

ion  of  all  presentments,  indictments,  and  informations  for  of- 

3  committed  within  the  corporate  limits  of  the  city  of  Rich- 

( except  prosecutions  against  convicts  in  the  penitentiary) ; 

rrent  jurisdiction  with  the  other  courts  having  jurisdiction 

>f  of  all  presentments,  indictments,  and  informations  for  of- 

5  committed  within  the  space  of  one  mile  of  the  limits  of  said 

concurrent  jurisdiction  with  the  Circuit  Court  of  the  city  of 

aond  of  actions  of  forcible  or  unlawful  entry  and  detainer; 

liction  of  all  appeals  allowed  by  any  State  law  or  ordinance  of 

;ity  from  the  judgments  of  the  police  justice's  court;  juris- 

n  of  all  proceedings  for  the  condemnation,  for  public  use, 

Y  land  or  property  within  the  corporate  limits  of  the  said  city; 

urisdiction  of  all  motions  to  correct  erroneous  assessments  on 

state  within  the  said  limits.     (Code  1887,  §  3072.) 

lustings  Court  has  the  right  to  close  street  if  the  administration 
itlce  requires  it.     Belvin  v.  City  of  Richmond,  86  Va.  574,  8  S.  E. 

:.  5914.    Jurisdiction  of  the  Hustings  Court  of  the  city  of  Bich- 

,  Part  II. — The  Hustings  Court  of  the  city  of  Richmond,  Part 
all  have  the  jurisdiction  conferred  on  the  Hustings  Court  by 
receding  section  and  in  addition  thereto,  shall  have,  within  the 
irate  limits  of  the  city  of  Richmond,  concurrent  jurisdiction 
the  Chancery  Court  of  said  city  of  all  suits  and  proceedings  in 
;ery  cognizable  by  law  in  the  circuit  courts  of  the  Common- 
h,  except  such  as  are  specially  cognizable  in  the  Circuit  Court 
3  city  of  Richmond,  and  shall  also  have  concurrent  jurisdiction 
the  Law  and  Equity  Court  and  the  Circuit  Court  of  all  com- 
law  cases  of  which  these  courts  have  concurrent  jurisdiction; 
ivithin  that  part  of  the  city  of  Richmond  south  of  James  river. 
lot  including  the  islands  in  said  river,  it  shall  have  such  juris- 
m,  as  a  court  of  probate  and  registry,  ae  is  exercised  by  the 
eery  Court  of  the  city  of  Richmond.  This  section  shall  not  be 
;rued  as  conferring  appellate  jurisdiction  on  the  Hustings 
t  of  the  city  of  Richmond,  Part  II,  except  from  judgments  of 
'olice  Court  of  the  city  of  Richmond,  Part  II.  (1912,  p.  656; 
p.  298.) 

c  5915.  Terms  of  Hustings  Court  and  Hustings  Court,  Part  II. 
ere  shall  be  a  term  of  the  Hustings  Court  and  of  the  Hustings 
t.  Part  II,  held  for  each  month  in  the  year,  except  the  months 
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of  August  and  September.  The  terms  for  the  months  of  January, 
February,  March,  April,  May,  June,  July,  October,  November  and 
December,  shall  begin  on  the  first  Monday  in  each  of  said  months. 
Each  term  shall  continue  as  long  as  the  business  of  the  court  may 
require.  Any  cause  or  matter  cognizable  by  the  court  may  be 
heard  and  disposed  of  at  any  term  thereof.  (1899-00,  p.  118;  1908, 
p.  265.) 

The  Hustings  Court  of  the  City  of  Richmond  has  authority  to  con- 
tinue a  term  from  day  to  day  into  the  next  succeedins  month,  and  to 
change  accopdlngly  the  day  for  the  commencement  of  the  next  tenn. 
Cluverlus'  Case,  81  Va.  787. 

Sec.  5916.  Custody  of  public  property,  records,  etc. — ^The  elerk 
of  the  Hustings  Court  shall  have  the  custody  of  all  public  property, 
records,  books  and  papers  formerly  appertaining  and  belonging  to 
the  Hustings  Court  or  magistrates  of  the  said  city,  and  the  Hust- 
ings Court  formerly  held  by  the  judge  thereof,  except  such  property, 
records,  books,  and  papers  as  have  been  by  law,  transferred  to 
the  circuit  and  chancery  courts  of  the  said  city ;  and  the  said  clerks 
shall  have  all  the  powers  and  perform  all  the  duties,  which  hereto- 
fore devolved  on  the  clerks  of  the  said  Hustings  Court,  formerly 
held  in  the  said  city,  except  such  powers  and  duties,  as  have  been 
by  law,  transferred  to  the  clerks  of  other  courts  of  said  city.  (Code 
1887,  §  3074.) 

Sec.  6917.  Who  to  execute  process  of  Hustings  Court  and  Hust- 
ings Court,  Part  n. — The  sergeant  of  the  city  of  Richmond  shall 
be  the  officer  to  attend  on  the  Hustings  Court  and  execute  its  pro- 
cess and  orders,  and  his  assistant  on  the  south  side  of  James  riyer 
shall  attend  on  the  Hustings  Court,  Part  II,  and  execute  its  pro- 
cess and  orders.     (Code  1887,  §  3076.) 

Sec.  6918.  Who  to  summon  its  jurors  and  witnesses. — The  officers 
designated  by  the  preceding  section  shall  summon  grand  juries,  se- 
.lected  in  the  mode  prescribed  by  law,  to  attend  the  first  day  of 
each  term  of  the  said  courts,  and  also  on  any  other  day  that  the 
said  courts  or  the  judges  thereof  shall  direct,  and  the  said  grand 
juries  shall  be  charged  by  the  judge.  They  shall  also  summon  all 
other  jurors  and  witnesses  required  in  the  said  court.  (Code  1887, 
§  3077.) 

Sec.  6919.  Its  grand  and  petit  jurors. — The  provisions  of  law 
concerning  grand  aniJ  petit  jurors  applicable  to  other  courts,  shall, 
so  far  as  they  are  not  inconsistent  with  this  chapter,  apply  to  the 
grand  and  petit  juries  in  the  said  Hustings  Court  and  Hustings 
Court,  Part  II.    (Code  1887,  §  3078.) 

Sec.  5920.  The  Chancory  Court,  its  jurisdiction. — ^The  Chancery 
Court,  within  the  territorial  limits  of  the  city  of  Richmond,  lying 
north  of  James  river  and  including  the  islands  in  said  river,  shall 
have  exclusive  jurisdiction  concerning  the  probate  and  recordation 
of  wills,  the  appointment,  qualification,  and  removal  of  fiduciaries, 
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the  settlement  of  their  accounts;  the  docketing  of  judgments; 
the  recordation  in  the  mode  prescribed  by  law  of  deeds  and 
r  papers,  authorized,  or  required  by  law  to  be  recorded. 
shall  also,  within  the  corporate  limits  of  the  city  of  Richmond, 
jurisdiction  of  all  suits  and  proceedings  in  chancery  cogniz- 
by  law  in  the  circuit  courts  of  the  Commonwealth,  except  such 
re  specially  cognizable  in  the  Circuit  Court  of  the  city  of  Bieh- 
d;  and  any  duty  devolved,  or  power  or  jurisdiction  conferred, 
■hich  may  hereafter  be  devolved  or  conferred  by  law,  on  the 
lit  courts  of  the  Commonwealth,  or  the  judges  thereof,  re- 
tively,  shall,  unless  otherwise  expressly  provided,  be  deemed  to 
Iso  devolved  or  conferred  on  said  Chancery  Court  of  the  city 
iehmond,  or  the  judge  thereof,  respectively,  except  as  to  mat- 
of  common  law  and  criminal  jurisdiction.  (Code  1887,  §  3070.) 
Under  the  law  as  it  then  stood,  where  cause  pending;  in  Chancery 
t  was  by  consent  submitted  to  the  judge  thereof  for  decree  in  vaca- 
and  a  decree  was  entered  in  vacation  by  the  Judge  Of  the  Hustings  . 
t,  sitting  as  the  judge  of  the  Chancery  Court,  the  decree  was  valid. 
iss  V.  Virginia  Ins.  Co.,  85  Va.  588,  8  S.  E.  383. 
c.  5921.  Its  terms. — The  said  Chancery  Court  shall  hold  four 
s  in  each  year,  commencing  on  the  first  Monday  in  January, 
1,  June,  and  October,  and  the  terms  shall  continue  as  long  as 
business  in  the  court  shall  require;  but  the  court  shall  be  al- 
5  open  as  a  court  of  probate,  and  the  clerk  thereof  shall  at  all 
s  exercise  such  powers  and  perform  such  duties  as  to  docket- 
judgments  and  recording  deeds  and  other  papers  as  are  con- 
)d  and  imposed  by  law  upon  clerks  of  other  courts  in  similar 
ers.     (Code  1887,  §  3071.) 

c.  5922.  The  Law  and  Equity  Court ;  its  jnrisdictioii. — The  Law 
Equity  Court  shall  within  the  corporate  limits  of  the  city  of 
mond  have  original  jurisdiction  concurrent  with  the  Chancery 
t  of  the  city  of  Richmond  to  hear  and  determine  all  suits  and 
eedings  which  are  cognizable  by  law  in  the  Chancery  Court  of 
Jity  of  Richmond,  except  the  probate  and  recordation  of  wills, 
ippointment  and  qualification  of  fiduciaries,  (save  when  it  may 
me  necessary  to  appoint  a  fiduciary  in  the  progress  of  a  suit 
ing  in  said  court,  and  the  ex  parte  settlement  of  their  accounts,) 
locketing  of  judgments,  the  recordation  in  the  mode  prescribed 
iw  of  deeds  and  other  papers  authorized  or  required  by  law  to 
;corded;  and  shall  within  the  same  limits  have  original  jurisdic- 
concurrent  with  the  Circuit  Court  of  the  city  of  Richmond  of 
iich  causes,  motions,  matters  and  things  as  are  cognizable  by 
in  the  Circuit  Court  of  the  city  of  Richmond,  except  all  such 
i,  motions,  prosecutions,  matters  and  things  as  are  specially 
lizable  by  the  Circuit  Court  of  the  city  of  Richmond,  or  the 
;e  thereof,  under  chapters  one  hundred  and  one,  one  hundred 
two,  one  hundred  and  three,  two  hundred  and  fifty-two,  and 
hundred  and  two,  and  section  sixty-three  hundred  and  fourteen 
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of  this  Code ;  and  all  statutes  now  in  force  or  which  may  be  here- 
after enacted  devolving  any  duty  or  conferring  any  power  or  juris- 
diction upon  the  circuit  courts  of  this  Commonwealth  or  the  judges 
thereof,  respectively,  shall  be  construed  as  embracing  the  Law 
and  Equity  Court  of  the  city  of  Richmond,  and  the  judge  there- 
of, respectively,  except  as  to  matters  of  criminal  jurisdiction. 

The  said  Law  and  Equity  Court  of  the  city  of  Richmond  and  the 
judge  thereof,  respectively,  shall  have  the  same  power  as  a  circuit 
court  or  a  circuit  judge  to  admit  to  bail  and  award  injunctions, 
and  the  same  jurisdiction  of  proceedings  by  writ  of  habeas  corpus, 
writ 'of  quo  warranto,  or  information  in  the  nature  of  a  writ  of 
quo  warranto,  writ  of  mandamus,  and  writ  of  prohibition ;  and  ap- 
peals and  writs  of  error  and  of  supersedeas,  from  and  to  orders,  de- 
crees, and  judgments  of  the  said  Law  and  Equity  Court,  shall  be 
taken  and  allowed  a?  if  they  were  from  and  to  those  of  a  circuit 
court  or  of  a  circuit  judge.    (1893-4,  p.  223.) 

Sec.  5923.  Terms  of  said  court. — The  said  Law  and  Equity  Court 
shall  hold  four  terms  a  year,  beginning  on  the  second  Monday  in 
February,  May,  September  and  December,  and  continuing  so  long 
as  the  business  before  the  court  may  require.     (Id.) 

Sec.  5924.  Officer  of  said  court;  clerk;  rules;  salary  of  judge.— 
The  sheriff  of  the  city  of  Richmond  shall  be  the  officer  of  said  Law 
and  Equity  Court;  he  shall  attend  the  same,  and  do  and  perform 
the  duties,  have  and  exercise  the  powers,  receive  the  compem;ation, 
and  be  liable  to  the  penalties  of  a  sheriff  in  relation  to  a  circuit 
court. 

There  shall  be  a  clerk  of  said  Law  and  Equity  Court  who 
shall  perform  similar  duties,  be  liable  to  the  same  penalties  and 
be  governed  by  the  skme  general  laws,  as  a  clerk  of  a  circuit  court, 
and  receive  the  like  fees  and  emoluments,  and  the  same  compensa- 
tion as  the  clerk  of  the  Circuit  Court  of  the  city  of  Richmond.  A 
commissioner  in  chancery  of  the  Chancery  Court  of  the  city  of  Rich- 
mond may  be  appointed  a  commissioner  in  chancery  of  the  said 
Law  and  Equity  Court. 

The  rules  in  the  clerk's  office  of  said  Law  and  Equity  Court  shall 
be  held  in  the  same  manner  and  governed  by  the  same  general  laws 
as  rules  in  a  circuit  court  are  or  may  hereafter  be  held  or  governed, 
and  the  clerk  of  said  court  shall  put  upon  the  docket  thereof,  as 
soon  as  matured  at  rules,  and  in  the  order  in  which  they  are  ma- 
tured, all  cases  and  motions  matured  during  the  terms  of  said  court 

The  salary  of  the  judge  of  said  Law  and  Equity  Court  shaD  be 
paid  in  the  manner  prescribed  by  law.     (Id.;  1902-3-4,  p.  586.) 

Sec.  5925.  Chancery  Court,  law  and  Equity  Court,  and  the  Hust- 
ings Court,  Part  n,  to  keep  in  clerks'  offices  a  register  of  the  se- 
curities under  the  control  of  the  courts. — There  shall  be  kept  in  the 
clerk's  office  of  the  Chancery  Court  of  the  city  of  Richmond  and 
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le  clerk's  office  of  the  Law  and  Equity  Court  of  said  city,  and 
le  clerk's  office  of  the  Hustings  Court,  Part  II,  of  said  city,  a 
in  which  shall  be  kept  complete  and  accurate  accounts  of  all 
•ities  of  whatever  nature  and  money  deposited  in  any  bank,  or 
le  hands  of  any  officer  or  depository,  of  the  said  courts,  or 
'wise  under  the  control  or  subject  to  the  order  of  the  said 
ts,  and  also  of  all  notes  or  bonds  given  for  the  deferred  pay- 
s  of  the  purchase  money  for  real  estate  sold  under  orders  of  the 
courts. 

shall  be  the  duty  of  each  of  the  clerks  of  the  said  courts  to 
•  in  said  books,  under  appropriate  accounts,  all  the  money, 
1  or  bonds,  which  shall  be  deposited  to  the  credit  of  the  court, 
any  such  bank,  officer,  or  depository,  and  also  all  the  money, 
>,  or  bonds,  which  shall  be  thereafter  paid  out  or  withdrawn 
r  orders  of  the  court,  so  that  the  said  book  shall  at  all  times, 
the  true  amount  of  money,  notes  or  bonds  so  under  the  con- 
ar  subject  to  the  order  of  the  court.  And  the  said  books  shall 
)en  for  inspection  to  the  public. 

r  their  services  under  this  section,  each  of  said  clerks  shall  be 
led  to  a  fee  of  one  dollar  per  year  for  each  account  so  kept  on 
books  for  each  year  to  which  any  entry  is  made  in  said  account, 
h  fee  shall  be  taxed  in  the  costs  of  the  suit  to  which  said  money, 
i  or  bonds  belong,  but  only  one  account  of  the  money,  notes,  or 
s,  belonging  to  any  one  suit,  shall  be  kept  in  said  book,  unless 
•wise  ordered  by  the  court,  and  no  fee  shall  be  charged  for  any 
mt  for  any  year  in  which  no  entry  is  made  therein. 
Source:  1897-8,  pp.  443,  444;  1902-3-4,  p.  367. 
c.  5926,  Circuit  court;  its  jurisdiction. — The  Circuit  Court  of 
iity  of  Richmond  shall,  within  the  corporate  limits  of  the  said 
have  original  jurisdiction  of  all  such  causes,  motions,  matters, 
things,  whether  now  pending  or  hereafter  brought  therein,  as 
ognizable  by  law  in  other  circuit  courts  of  the  Commonwealth, 
the  jurisdiction  whereof  is  not  vested  exclusively  in  the  said 
eery  Court  or  the  said  Hustings  Court.  The  said  Circuit  Court, 
judge  thereof,  respectively,  shall  also  have  jurisdiction  of  all 
suits,  motions,  prosecutions,  and  matters  and  things  as  are  spe- 
r  cognizable  by  the  said  court  or  judge  under  chapters  one 
Ired  and  one,  one  hundred  and  two,  one  hundred  and  three, 
hundred  and  two,  and  two  hundred  and  fifty-two,  and  section 
-three  hundred  and  fourteen,  or  any  other  section  of  this  Code. 
e  1887,  §  3069.) 

Ka4  jurisdiction  to  appoint  a  trustee  In  place  of  trustees  in  a  deed 
ded  in  the  clerk's  office  in  Richmond  who  have  died,  removed  from 
,  or  refused  to  act.     Hunter's  Ex'x  v.  Vaughan,  24  Grat.  400. 
rhis  court  alone  has  jurisdiction  to  enjoin  or  affect  any  judgment  in 
f  of  the  Commonwealth,  under  Code  1873,  chapter  165,  section  1 

section    6049,    sub-section    6).     Com.    v.    Latham,    85    Va.    632,    8 

488. 
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Sec.  5927.  Power  of  removal  to  equalize  work  givein  to  Chancery 
Court,  Circuit  Court,  Law  and  Equity  Court,  and  Hustings  Couit, 
Part  n,  of  the  city  of  Richmond. — The  said  Chancery  Court,  Cir- 
cuit Court,  Law  and  Equity  Court,  and  Hustings  Court,  Part  II,  of 
the  city  of  Richmond,  or  either  of  them,  may  for  good  cause  shown, 
or  to  equalize  the  work  of  said  courts  with  one  another,  remove  to 
either  or  any  of  said  courts  having  jurisdiction  thereof,  any  case 
or  cases  pending  in  the  court  or  courts  making  such  removal. 

The  original  papers  in  every  case  removed  under  the  provisions 
of  this  section,  together  with .  a  certified  copy  of  the  order  of  re- 
moval shall  be  forthwith  transferred  by  the  clerk  of  the  court  to 
which  the  cause  is  removed,  and  thereupon  the  said  cause  shall, 
without  any  further  formality,  be  placed  upon  the  docket  of  the 
court  as  if  it  had  been  brought  and  the  previous  proceedings  had 
therein.     (1893-4,  p.  223.) 

Sec.  5928.  Jurisdiction  of  Chancery  Court,  HustingB  Court,  Hust- 
ings Court,  Part  n,  and  Law  and  Equity  Court  and  judges  ibanot 
of  injunction,  habeas  corpus,  mandamus,  etc. — The  said  Chancery 
Court,  Hustings  Court,  Hustings  Court,  Part  H,  and  Law  and  Equity 
Court,  and  the  judges  thereof,  respectively,  shall  have  the  same 
power  as  a  circuit  court  or  circuit  judge  to  admit  to  bail  and  award 
injunctions,  and  the  same  jurisdiction  of  proceedings  by  writ  of  ha- 
beas corpus,  writ  of  quo  warranto  or  information  in  the  nature  of 
a  writ  of  quo  warranto,  writ  of  mandamus  and  writ  of  prohibition. 
(Code  1887,  §  3080.) 

Sec.  5929.  Appeals,  etc.,  from  Chancery  Court,  Hustings  Court, 
Hastings  Court,  Part  II,  and  Law  and  Equity  Court. — ^Ai^eals, 
writs  of  error  and  supersedeas,  from  and  to  judgments,  jdecrees  and 
orders  of  the  said  Chancery  Court,  Hustings  Court,  Hustings  Court, 
Part  II,  and  Law  and  Equity  Court,  and  the  judges  thereof,  re- 
spectively, shall  be  taken  and  allowed,  as  from  and  to  judgments, 
decrees  and  orders  of  a  circuit  court  or  judge.    (Code  1887,  §  3081.) 

Sec.  5930.  Clerks  of  said  courts;  how  elected,  etc.;  their  fec0; 
special  compensation  of  cl«rk  of  Hustings  Court. — ^There  shall  be  a 
clerk  of  the  said  Hustings  Court,  of  said  Hustings  Court,  Part  II, 
of  said  Chancery  Court,  and  of  said  Law  and  Equity  Court,  each  of 
whom  shall  be  elected  by  the  qualified  voters  of  said  city  on  Tues- 
day after  the  first  Monday  in  November  for  terms  of  eight  years. 
The  terms  of  the  clerks  so  elected  shall  begin  on  the  first  day  of 
February  of  the  second  year  following  the  year  of  their  election. 
They  shall  each  receive  the  same  fees  and  emoluments  that  are  al- 
lowed by  law  to  clerks  of  circuit  courts.  The  clerk  of  said  Hustings 
Court  shall  also  receive  out  of  the  treasury  of  the  city  of  Rich- 
mond, for  his  services  to  the  public  of  said  city,  such  sum  as  the 
judge  may  allow,  not  exceeding  the  sum  of  eighteen  hundred  dol- 
lars in  one  year,  and  he  shall  be  allowed  the  sum  of  one  thousand 
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ars  a  year  for  public  services  rendered  the  Commonwealth,  pay- 

}  in  monthly  instalments,  from  the  public  treasury  out  of  any 

ley  not  otherwise  appropriated.     (Code  1887,  §  3082;  1902-3-4, 

i65.) 

ec.  6931.    Compensation  of  certain  officerB  of  former  city  of  Man- 

!ter. — The  compensation  provided  for  officers  by  the  consolida- 

I  ordinance  recited  in  the  decree  of  the  corporation  court  of  the 
ner  city  of  Manchester,  dated  April  fifteenth,  nineteen  hundred 

ten,  shall  be  as  provided  in  said  ordinance. 
60.  5932.    Defining  effect  as  constructive  notice  of  the  records  of 
Chancery  Court,  and  Hustings  Court,  Part  n,  of  the  city  of  Rich- 
id. — The  records  of  the  Chancery  Court  of  the  city  of  Richmond 

II  not  be  effective  as  constructive  notice  to  purchasers  for  value 
(lout  notice  of  any  land  in  said  city  lying  south  of  the  south 
k  of  James  river;  nor  shall  the  records' of  the  Hustings  Court, 
t  II,  of  the  city  of  Richmond,  be  effective  as  constructive  notice 
lurehasers  for  value  without  notice  of  any  land  in  said  city  lying 
th  of  the  south  hank  of  Jaiaes  river.  (1914,  p.  382.) 

ec.  5933.  Statutes  applicable  to  corporation  courts  generally  to 
trace  Hustings  Court,  Part  II,  of  the  city  of  RinTimAnH — ^When- 
r  jurisdiction  or  a  right  or  power  is  conferred,  or  a  duty  is 
osed  by  any  statute  upon  corporation  courts  generally,  the  same 
sdietion,  right  and  power  shall  be  exercised  and  the  same  duty 
performed  by  the  Hustings  Court,  Part  II,  of  the  city  of  Rich- 
id,  within  the  territorial  jurisdiction  of  said  last  mentioned 
rt,  unless  otherwise  expressly  provided. 


CHAPTER  246. 


Court  of  Law  and  Chancery  of  the  Ctbf  of  Norfolk. 


4.  Court  of  Law  and  Chancery 
of  the  city  of  Norfolk. 

5.  Jurisdiction  of  such  court. 

6.  Matters  excluded  from  juris- 

diction of  such  court. 

7.  Terms  of  such  court. 

8.  Appeals  from,  and  writs   of 

error  to,  decrees  and  judg- 
ments of  such  court. 

9.  Continuing  in  force   §    6   of 

the  act  establishing  court. 


Sec. 
5940. 


Commissioners   in    chancery 
of  such  court. 

Sergeant  of  the  city  of  Nor- 
folk to  attend  such  court. 

Juries   in   such    court;    pro- 
visions of  law  as  to  circuit 
courts  applicable. 
5943.  Absence  of  judge  or  Inability 
to  Bit. 

Clerk  of  such  court. 

Salary    of    judge    of    such 
court. 


5941. 


5942. 


5944 
5945 


ec.  5934.    Court  of  Law  and  Chancery  of  the  city  of  Norfolk. — 

sre  shall  be  in  the  city  of  Norfolk  a  court  of  probate  and  record, 
arate  and  apart  from  the  corporation  court  of  said  city,  to  be 
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called  and  known  as  the  "Court  of  Law  and  Chancery  of  the  city 
of  Norfolk,"  and  there  shall  be  an  additional  judge,  with  like  quali- 
fications and  to  be  elected  in  the. same  manner  and  for  the  same 
term  as  the  judge  of  the  corporation  court  of  the  said  city,  to  hold 
the  said  court  and  perform  such  other  duties  as  sifall  be  prescribed 
by  law.    (1893-4,  p.  244 ;  1895-6,  p.  272.) 

Sec.  5935.  Jurisdiction  of  such  conirt. — The  said  Court  of 
Law  and  Chancery  shall  have  concurrent  jurisdiction  with  the  cir- 
cuit court  and  the  corporation  court  of  the  said  city  of  Norfolk  in 
all  matters  coneernirfg  the  probate  and  recordation  of  wills,  the  ap- 
pointment, qualifications  and  removal  of  fiduciaries  and  the  set- 
tlement of  their  accounts,  and  in  granting  and  hearing  writs  of 
mandamus,  prohibition  and  quo  warranto,  or  information  in  the  na- 
ture of  quo  warranto,  and  original  and  general  jurisdiction,  con- 
current with  the  cireuit'eourt  and  exclusive  of  the  corporation  court 
in  said  city,  of  all  suits  and  proceedings  in  chancery  and  of  all 
such  civil  cases  at  law,  within  said  city,  as  are  cognizable  by  the  cir- 
cuit court  of  the  city  of  Norfolk,  including  motions  to  recover  money, 
and  excepting  actions  of  forcible  or  unlawful  entry  and  detainer, 
and  appeals  from  justices. 

And  the  said  court,  or  the  judge  thereof  in  vacation,  shall  have 
the  same  power  to  award  injunctions  and  writs  of  habeas  corpus, 
and  to  admit  to  bail,  as  are  now  or  may  hereafter  be  conferred 
upon  the  circuit  courts  in  this  Commonwealth,  or  the  judges  thereof 
respectively. 

And  any  duty  devolved  or  power  or  jurisdiction  conferred,  oi 
which  may  hereafter  be  devolved  or  conferred  by  law  on  the  circuit 
eourts  of  tliis  Commonwealth,  or  the  judges  thereof  respectively, 
shall,  unless  otherwise  expressly  provided,  be  deemed  to  be  aIso 
devolved  or  conferred  on  the  said  Court  of  Law  and  Chancery  of 
the  city  of  Norfolk,  or  the  judge  thereof  respectively,  except  as  to 
matters  of  which  the  corporation  court  of  the  said  city  shall  have  ex- 
clusive jurisdiction.  (Id.) 

Sec.  5936.  Matters  excluded  from  jurisdiction  of  such  court. — ^The 
said  Court  of  Law  and  Chancery  shall  have  no  jurisdiction  of 
the  following  matters,  which  shall  remain  as  heretofore  in  the  Cor- 
poration Court  of  the  said  city : 

Presentments,  indictments  and  informations  for  offenses,  actions 
and  proceedings  to  enforce  the  payment  of  fines  and  penalties,  ex- 
cept those  conferred  by  law  exclusively  upon  the  police  ju.stice  of 
said  city  or  justices  of  the  peace ;  appeals  allowed  by  any  State  law 
or  ordinance  of  said  city  from  the  courts  of  justices  of  the  peace 
and  police  justice,  both  in  civil  and  criminal  matters;  causes  re- 
movable from  said  justices,  including  distress  warrants  and  attach- 
ments for  rent ;  proceedings  for  the  condemnation  of  land  or  other 
property ;  questions,  powers  and  duties  arising  out  of  the  laws  for 
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e  assessment  and  collection  of  taxes;  questions,  powers,  duties 
d  proceedings  arising  out  of  the  election  laws  and  contested  elec- 
)ns;  the  docketing  of  judgments  and  the  recordation,  in  the  mode 
escribed  by  law,  of  deeds  and  other  papers  authorized  or  required 
'  law  to  be  recorded ;  actions  of  forcible  or  unlawful  entry  and  de- 
iner. 

And  the  said  Corporation  Court,  and  the  judge  thereof  in  vaca- 
in,  shall  retain  all  the  powers  and  jurisdiction  possessed  by  the 
)rporation  Court  of  the  city  of  Norfolk,  and  discharge  all  the  duties 
ivolving  upon  the  said  Corporation  Court  of  the  city  of  Norfolk 
I  the  daj'  before  the  first  day  of  January,  in  the  year  eighteen  hun- 
ed  and  ninety-five,  except  such  as  are  herein  expressly  conferred 
)on  the  Court  of  Law  and  Chancery.  (Id.) 

Sec.  5937.  Terms  of  such  court. — There  shall  be  a  term  of  the 
id  Court  of  Law  and  Chancery  held  for  each  month  in  the  year, 
Lcept  that  the  judge  may  omit  the  term  to  be  held  for  the  months 
'  August  and  September  or  either  of  them.  The  said  term  shall 
(gin  on  the  third  Monday  in  each  month,  except  the  October  term 
hich  shall  begin  on  the  first  day  of  October. 

The  said  terms  shall  continue  so  long  as  the  business  of  the  court 
ay  require,  and  shall  be  for  the  trial  of  all  causes,  both  at  law  and 
chancery,  but  the  chancery  docket  shall  be  called  before  the  law 
icket  at  the  terms  to  be  held  in  February,  A])ril,  June,  October  and 
ecember. 

The  rules  for  the  said  court  shall  be  the  same  as  are  now  or  may 
jreafter  be  prescribed  for  the  circuit  courts  of  this  Commonwealth 
:d.) 

Sec.  5938.  Appeals  from,  and  writs  of  error  to,  decrees  and  judg- 
ents  of  such  court. — Appeals,  writs  of  error  and  supersedeas  from 
id  to  judgments,  decrees  and  orders  of  the  said  Court  of  Law  and 
hancery  of  the  city  of  Norfolk  and  the  judge  thereof  shall  be 
ken  and  allowed  as  from  and  to  judgments,  decrees  and  orders  of 
circuit  court  or  circuit  judge.     (Id.) 

Sec.  5939.  Continuing  in  force  section  six  of  the  act  establiBhing 
>urt. — Section  six  of  the  act  approved  February  twelfth,  eighteen 
and  red  and  ninety-four,  establishing  the  Court  of  Law  and  Chan- 
try of  the  city  of  Norfolk  is  continued  in  force  until  all  the  objects 
'  said  section  shall  have  been  fully  accomplished. 
Sec.  5940.  Commissioners  in  chancery  of  such  court. — The  Court 
F  Law  and  Chancery  shall  have  five  commissioners  in  chancery,  to 
5  appointed  by  the  judge  of  said  court,  one  of  whom  shall  be  desig- 
ited  as  the  commissioner  of  accoinits  for  said  court.  (Id.) 
Sec.  5941.  Sergeant  of  the  city  of  Norfolk  to  attend  such  court. — 
he  sergeant  of  the  city  of  Norfolk  shall  be  the  oflScer  to  attend 
a  the  said  Court  of  Law  and  Chancery  and  to  execute  its  process 
id  orders.     (Id.) 

(2619) 


Digitized 


dbyGoOgI 


§5942  COURT  OP  LAW  AND  CHANCERY  OF   NORFOLK.       [Tit.  59 

Sec.  5942.  Juries  in  such  court;  provisions  of  law  as  to  circnit 
ooigils  applicable. — All  the  provisions  of  law  now  in  force,  or  here- 
after to  be  enacted,  relating  to  juries  in  civil  cases,  applicable  to  the 
circuit  courts  in  this  Commonwealth,  shall  apply  to  the  said  Court 
of  Law  and  Chancery  of  the  city  of  Norfolk;  and  all  provisions 
of  law  now  in  force,  or  hereinafter  enacted,  relating  to  court*, 
judges  or  other  officers  of  courts,  shall  apply  to  the  said  Court 
of  Law  and  Chancery  whenever  applicable  as  if  the  said  court  were 
specially  named  therein;  and  any  provisions  which  apply  in  terms 
to  the  corporation  or  circuit  courts  shall  also  apply  to  the  said 
court  as  if  it  were  specially  named  therein,  whenever  neces-sary  or 
proper  to  enable  it  to  exercise  the  powers  and  jurisdiction  herein 
conferred,  or  when  relating  to  matters  whereof  the  said  court  is 
given  jurisdiction.     (Id.) 

Sec.  6943.  Absence)  of  judge  or  inability  to  sit. — During  the  ab- 
sence of  the  judge  of  the  said  Court  of  Law  and  Chancery  or  of  the 
said  Corporation  Court  of  the  said  city  of  Norfolk,  or  the  inability 
of  either  from  any  cause  to  hold  a  term  of  his  court,  or  to  sit  dur- 
ing the  whole  term,  or  to  sit  in  any  particular  case  or  to  discharge 
any  officidl  duty  required  by  law,  the  said  term  or  any  part  there- 
of may  be  held,  or  the  said  case  be  heard  or  tried  and  decided, 
or  the  said  duty  may  be  discharged,  if  it  be  the  judge  of  the  said 
Court  of  Law  and  Chancery  of  the  said  city  of  Norfolk,  by  any 
circuit  or  corporation  judge,  and  if  it  be  the  judge  of  the  Corpora- 
tion Court  of  said  city  of  Norfolk,  by  any  circuit  or  corporation 
judge  or  the  judge  of  the  said  Court  of  Law  and  Chancery:  pro- 
vided, however,  that  no  extra  compensation  shall  be  allowed  the^^ 
for  when  either  of  the  judges  of  the  said  Court  of  Law  and  Chan- 
cery and  Corporation  Court  of  the  said  city  of  Norfolk  shall  sit  or 
discharge  duties  for  the  other.     (Id.) 

Sec.  5944.  Clerk  of  such  court. — The  clerk  of  the  Corporation 
Court  of  the  said  city  shall  also  be  the  clerk  of  the  Cotirt  of  Law 
and  Chancery.  He  shall  qualify  as  now  provided  by  law  and  give 
bond  for  the  faithful  discharge  of  his  duties  in  both  courts ;  and  if 
he  qualify  before  a  judge  in  vacation,  the  bond  shall  be  certified  t« 
the  Corporation  Court  and  the  Court  of  Law  and  Chancery,  to  be 
recorded  in  both  courts.  It  shall  be  his  duty  as  the  clerk  of  the  Cor- 
poration Court  to  forthwith  docket,  in  the  manner  provided  by  law, 
all  judgments,  decrees  or  orders  for  the  payment  of  money  rendered 
in  the  said  Court  of  Law  and  Chancery,  or  the  clerk's  office  thereot 
or  by  the  judge  thereof  in  vacation. 
Source:    1893-4,  p.   244. 

Sec.  5946.  Salary  of  judge  of  such  court. — The  salary  of  the 
judge  of  the  Court  of  Law  and  Chancery  of  the  city  of  Norfolk  shall 
be  as  prescribed  by  section  thirty-four  hundred  and  sixty-eight 
(Id.) 
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CHAPTER  247. 


Court  of  Law  and  Chancery  of  th«  City  of  Roanoke. 


iil 


Court  of  Law  and  Chancery 
of  the  city  of  Roanoke. 

Jurisdiction  of  such  court. 

Matters  excluded  from  juris- 
diction of  such  court. 

Terms  of  such  court. 

Appeals  from,  and  writs  of 
error  to,  decrees  and  Judg- 
ments of  such  court. 

Removal  of  causes  from  Cor- 
poration Court  to  Court  of 
Law  and  Chancery. 


5952. 
5953. 
6954. 


5955. 

5956. 
5957. 


Commissioners  in  chancery 
of  such  court. 

Sergeant  of  the  city  of  Roa- 
noke to  attend  such  court. 

Juries  in  such  court;  pro- 
visions of  law  as  to  circuit 
courts  applicable. 

Absence  of  Judge  or  inability 
to  act. 

Clerk  of  this  court. 

Salary  of  Judge  of  such 
court. 


c.  5946.    Court  of  Law  and  Chancery  of  the  city  of  Boanoke. — 

e  shall   be  in  the  city  of  Roanoke   a   court  of  probate   and 
rd,   separate   and  apart   from  the  corporation   court  of   said 
to  be  called  and  known  as  the  "Court  of  Law  and  Chancery 
le  city  of  Roanoke,"  and  there  shall  be  an  additional  judge 
like  qualification  and  to  be  elected  in  the  same  manner  as 
judge  of  the  corporation  court.    The  term  of  the  judge  of  said 
t  hi  office  when  this  Code  takes  effect  shall  end  January  thirty- 
,  nineteen  hundred  and  nineteen,  and  his  Successor  shall  be 
;ed  for  a  term  of  eight  years,  beginning  February  first,  nine- 
hundred  and  nineteen.     (1910,  p.  161.) 

ic.  5947.  Jurisdiction  of  such  court. — The  said  Court  of  Law 
Chancery  shall  have  concurrent  jurisdiction  with  the  circuit 
t  and  corporation  court  of  Roanoke  in  all  matters  concerning 
probate  and  recordation  of  wills,  the  appointment,  qualification 
removal  of  fiduciaries  and  the  settlement  of  their  accounts, 
in  granting  and  hearing  writs  of  mandamus,  prohibition  and 
warranto,  or  information  in  the  nature  of  quo  warranto,  and 
inal  and  general  jurisdiction  with  the  circuit  and  corporation 
•ts  of  said  city  of  all  suits  and  proceedings  in  chancery,  of  all 
I  civil  cases  at  law  within  said  city  as  are  cognizable  by  the 
ait  court  or  corporation  court  of  Boanoke,  including  motions 
ecover  money,  actior  s  of  forcible  or  unlawful  entry  and  de- 
er, distress  warrants  and  attachments  for  rent, 
nd  the  said  court,  or  the  judge  thereof  in  vacation,  shall  have 
same  power  to  award  injunctions  and  writs  of  habeas  corpus, 
admit  to  bail,  as  are  now  or  may  hereafter  be  conferred  upon 
circuit  or  corporation  courts  of  this  Commonwealth,  or  the 
ges  thereof  in  vacation,  and  shall  have  the  same  jurisdiction 

iuch  matters  and  of  all  other  matters  cognizable  in  said  court 
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which  are  now  or  may  hereafter  be  granted  to  the  judges  of  the 
circuit  or  corporation  courts  in  vacation  in  like  matters. 

Any  duty  devolved,  or  power  of  jurisdiction  conferred,  or  which 
may  hereafter  be  devolved  or  conferred  by  law  on  the  circuit  courts 
of  this  Commonwealth,  or  the  judges  thereof,  respectively,  shall, 
unless  otherwise  provided,  be  deemed  to  be  also  devolved  or  con- 
ferred on  the  said  Court  of  Law  and  Chancery  of  the  city  of  Roa- 
noke, or  the  judge  thereof,  respectively,  except  as  to  matters  of 
which  the  corporation  court  of  the  said  city  shall  have  exclusive 
jurisdiction.     (Id.) 

Revlsora'  Note. — See,  as  affecting  this  section.  Acts  1918,  p.  754. 

Sec.  5948.  Matters  excluded  from  jurisdiction  of  such  court- 
But  the  said  Court  of  Law  and  Chancery  shall  have  no  jurisdiction 
of  the  following  matters,  which  shall  remain  as  heretofore  in  the 
corporation  court  of  said  city: 

Presentments,  indictments  and  informations  for  offenses,  actioa') 
and  proceedings  to  enforce  the  payment  of  fines  and  penalties,  ex- 
cept those  conferred  by  law  exclusively  upon  the  police  justice  of 
said  city  or  justices  of  the  peace ;  questions,  powers  and  duties  aris- 
ing out  of  the  laws  for  the  assessment  and  collection  of  taxes; 
questions,  powers,  duties  and  proceedings  arising  out  of  the  elec- 
tion laws  and  contested  elections;  appeals  and  removals  from  the 
trial  justice  of  said  city;  the  appointment  and  removal  of  officers 
conferred  by  law  upon  the  corporation  court ;  the  docketing  of  judg- 
ments and  recordation  in  the  mode  prescribed  by  law  of  deeds  and 
other  writings  authorized  or  required  by  law  to  be  recorded.  And 
the  said  corporation  court,  and  the  judge  thereof  in  vacation,  shall 
retain  all  the  powers  and  jurisdiction  possessed  by  the  corpora- 
tion court  of  the  city  of  Roanoke, ,  and  discharge  all  the  duties 
devolving  upon  said  corporation  court  of  said  city  as  of  March 
tenth,  nineteen  hundred  and  ten,  except  such  as  are  herein  conferred 
upon  the  Court  of  Law  and  Chancery.    (Id.,  1914,  p.  475.) 

Sec.  5949.  Terms  of  snch  court — ^There  shall  be  a  term  of  said 
Court  of  Law  and  Chancery  for  each  month  in  the  year,  except 
that  the  judge  may  omit  the  term  to  be  held  in  the  month  of  Au- 
gust by  order  entered  of  record.  The  terms  of  said  court  shall 
begin  on  the  first  Monday  in  each  month,  and  shall  continue  so  long 
as  the  business  of  the  court  may  require.  The  rules  for  the  said 
court  shall  be  the  same  as  are  now  or  may  hereafter  be  prescribed 
for  the  circuit  courts  of  this  Commonwealth.     (1910,  p.  161.) 

Sec.  5950.  Appeals  from  and  writs  of  error  to  decreieB  aad  judg- 
ments of  such  court. — Appeals,  writs  of  error  and  supersedeas  from 
and  to  judgments,  decrees  and  orders  of  the  said  Court  of  La* 
and  Chancery  of  the  city  of  Roanoke,  and  the  judge  thereof,  shall 
be  taken  and  allowed,  as  from  and  to  judgments,  decrees  and  or- 
ders of  a  circuit  court  or  a  circuit  judge.     (Id.) 
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!C.  5951.    Removal  of  causes  from  corporation  conrt  to  Cotirt  of 

and  Chancery. — In  all  cases  removed  to  the  Court  of  Law  and 
ncery  from  the  .said  corporation  court  under  this  chapter  the 
Court  of  Law  and  Chancery  shall  execute  and  enforce  by  prop- 
roeess  and  in  the  manner  provided  by  law  every  judgment,  de- 
or  order  entered  therein  prior  to  the  first  day  of  April,  nine- 
hundred  and  ten,  and  shall  supervise,  correct  and  enforce  in 
manner  any  rules  taken  or  order,  entry  or  endorsement  made 
he  clerk  or  any  return  made  by  the  sergeant  of  the  said  cor- 
tion  court  before  the  said  first  day  of  April,  nineteen  hundred 
ten.     (Id.) 

ic.  5952.  Commissioners  in  chancery  of  such  court — The  Court 
aw  and  Chancery  shall  have  six  commissioners  in  chancery,  to 
ippointed  by  the  judge  of  said  court,  one  of  whom  shall  be 
»nated  as  the  commissioner  of  accounts  for  said  court,  except 
it  shall  be  permissible  for  the  judge  of  the  said  Court  of  Law 
Chancery,  in  his  discretion,  to  appoint  as  such  commissioner 
ccounts  the  same  per.son  who  is  commissioner  of  accounts  for 
said  corporation  court.     (Id.) 

«.  5953.  Sergeant  of  the  city  of  Boanoke  to  attend  such  coutt. 
le  sergeant  of  the  city  of  Hoanoke  shall  be  the  officer  to  attend 
he  said  Court  of  Law  and  Chancery,  and  to  execute  its  process 
orders.     (Id.) 

«.  5954.  Juries  in  such  court;  provisions  of  law  as  to  circnit 
ts  applicable. — All  provisions  of  law  now  in  force  or  hereafter 
e  enacted  relating  to  juries  in  civil  cases,  applicable  to  the  cir- 
courts  of  this  Commonwealth,  shall  apply  to  the  said  Court  of 
and  Chancery  in  the  city  of  Roanoke,  and  all  provisions  of 
now  in  force  or  hereafter  enacted  relating  to  courts,  judges 
iffioers  of  courts,  shall  apply  to  the  said  Court  of  Law  and 
acery  whenever  applicable,  as  if  the  said  Court  of  Law  and 
loery  was  specifically  named  therein,  and  any  provisions  which 
y  in  terms  to  the  corporation  or  circuit  courts  shall  also  apply 
le  said  (^ourt  of  Law  and  Chancery  as  if  it  were  specifically 
ed  therein,  whenever  necessary  or  proper,  to  enable  it  to  exer- 
the  powers  and  jurisdiction  herein  conferred  or  when  relating 
latters  where  the  said  court  is  given  jurisdiction.  (Id.) 
xj.  5955.  Absence  of  judge  or  inability  to  ait. — During  the  ab- 
e  of  the  jvidge  of  the  said  Court  of  Law  and  Chancery,  or  of 
said  corporation  court  of  the  city  of  Roanoke,  or  the  inability 
ither,  from  any  cause,  to  hold  a  term  of  his  court  or  to  sit 
ng  the  whole  term,  or  to  sit  in  any  particular  case  or  to  dis- 
ge  any  official  duty  required  by  law,  the  said  term,  or  any  part 
eof,  may  be  held,  or  the  said  case  be  heard  or  tried  and  decided, 
he  said  duty  may  be  discharged,  if  it  be  the  judge  of  the  said 
rt  of  Law  and  Chancery,  by  any  circuit  or  corporation  judge. 
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and  if  it  be  the  jadge  of  the  corporation  court  of  said  city,  by  any 
circuit  or  corporation  judge,  or  the  judge  of  said  Court  of  Law  and 
Chancery:  provided,  however,  that  no  extra  compensation  shall 
be  allowed  therefor  when  either  of  the  judges  of  said  Court  of 
Law  and  Chancery  and  corporation  court  of  said  city  of  Roanoke 
shall  sit  or  discharge  duties  for  the  other.    (Id.) 

See.  5956.  Olerk  of  this  court. — The  clerk  of  the  corporation 
court  of  said  city  shall  also  be  the  clerk  of  the  Court  of  Law  and 
Chancery,  and  shall  receive  for  his  compensation  such  rea8<M)able 
salary  as  may  be  allowed  him  by  the  council  of  the  city  of  Boanoke, 
to  be  paid  out  of  its  treasury ;  and  in  the  event  the  council  fail  or 
neglect  to  allow  a  reasonable  salary  to  said  clerk  for  the  serviees 
rendered  by  him  under  this  chapter,  the  judge  of  this  court  shall 
by  order  of  record,  fix  the  salary  to  be  paid  said  clerk,  and  the 
same  shall  be  paid  to  him  out  of  the  treasury  of  the  city  of  Roanoke. 

He  shall  qualify  as  now  provided  by  law  and  give  bond  for  the 
faithful  discharge  of  his  duties  in  both  courts,  and  if  he  qualify 
befote  the  judge  in  vacation,  the  bond  shall  be  certified  both  to 
the  corporation'court  and  the  Court  of  Law  and  Chancery,  to  be  re- 
corded in  both  courts.  It  shall  be  his  duty  as  the  clerk  of  the  cor- 
poration court  to  forthwith  docket,  in  the  manner  provided  by 
law,  all  judgments,  decrees  or  orders  for  the  payment  of  money 
rendered  in  the  said  Court  of  Law  and  Chancery,  or  the  clerk's 
ofSce  thereof,  or  by  the  judge  thereof  in  vacation.     (Id.) 

Sec.  5957.  Salary  of  judge  of  snch  court. — The  salary  of  the 
judge  of  the  Court  of  Law  and  Chancery  of  the  city  of  Roanoke 
shall  be  as  prescribed  by  section  thirty-four  hundred  and  sixty- 
eight.     (Id.) 

BcivlBors*  Note. — Section  12  of  the  act  gave  the  council  of  the  cN; 
of  Roanoke  power  to  increase  the  atdary  of  the  Judge.  This  snbjeot  H 
foUjr  covered  by  •  general  section.     (See  section  3469.) 


CHAFTEB  248. 
General  ProTlslons  Relating  to  Ooarts.* 

Sec  Sec. 

5958.  JurlBdlction     of     courts     of  5960.  Court  of  Appeals  may  pre- 

counties     and     cities     over  scribe   forms  of  writs  and 

water  courses.  regulate  practice  of  courts. 

6969.  Courts    of   record    may  ad-  6961.  In   election   by  court,  Tote* 
Joum  from  day  to  day  or  to  be  viva  voce  and  record- 
take  a  recesa  for  a  period  ed. 
not  exceeding  thirty  days. 


♦For  monographic  note  on  Courts,  see  Cropper  v.  Com.,  2  Rob.  M, 
Va.  Rep.  Anno. 
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Sec. 
How    proceedings    of    court 

are    drawn    up,    read    and 

signed. 
Who  attends  a  court  as  its 

officer.  5974 

Places  of  holding  courts. 
When  and  how  changed. 
How  order  or  warrant  mak-       597B. 

ing  change  posted. 
When  and  how  place  of  ses-       5978. 

slon    of    Court    of    Appeals 

changed,  or  time  of  holding       5977, 

ttie  court  postponed. 
Court   must   be   held   in   Its 

county  or  corporation. 
Acts     of     courts    heretofore       5978, 

held     at    Improper     places 

confirmed. 
Provision      for     opening     a       5979, 

court,    or    for    Its    sitting, 

where   it   fails   to   meet   on 

day  appointed  or  to  which       5980. 

it  is  adjourned. 
Provision    to    prevent    cases 

from     being     discontinued, 

when  place  or  day  changed, 

or  court  fails  to  sit.  5981. 

Matters    not    determined    to 

stand  continued.  5982, 

If   term   of   court   is  to  end 

during    trial    of    case,    etc.,       5983. 

trial  may  go  on  until  con- 


cluded; It  case  be  In  cor- 
poration court,  judge  may 
postpone  commencement  of 
next  term. 

Execution  of  judgments  and 

-decrees  of  courts  no  longer 
existing. 

Judges  not  permitted  to 
practice  law. 

Judges  may  not  hold  any 
other  office. 

Removal  of  Judge  from  cir- 
cuit, etc.,  vacates  his  office; 
exception  tor  cities  of  less 
than  5,000  inhabitants. 

Time  within  which  a  Judge 
may  quality;  failure  to  do 
so  vacates  office. 

Circuit  and  corporation 
courts  to  have  land  books 
bound. 

Books,  etc.,  in  clerks'  offices, 
and  offices  ot  county  sur- 
veyors, may  be  rebound  or 
transcribed;  the  credit  to 
be  given  to  transcripts. 

Books  may  be  taken  from 
clerk's  office  to  be  rebound. 

How  costs  thereof  certified 
and  paid. 

How  name  ot  person  may  be 
changed. 


11 


c.  5958.  Jurisdiction  of  courts  of  counties  and  cities  oiver  water 
JQS. — Where  any  river,  water  course,  or  bay  lies  between  any 
ties  or  any  cities,  or  any  county  and  city  in  this  State,  the 
it  courts  for  the  counties  and  the  circuit  or  corporation  courts 
e  cities,  on  each  side,  respectively,  shall  have  concurrent  juris- 
on  over  so  much  thereof  as  shall  be  opposite  to  said  counties 
cities.  And  the  circuit  courts  for  counties  and  the  circuit  or 
oration  courts  of  the  cities  lying  on  the  waters  bounding  the 
;  shall  have  jurisdiction  respectively  over  such  waters  op- 
;e  said  counties  and  cities,  as  far  as  the  jurisdiction  of  this 
e  extends,  provided  that  this  section  shall  not  apply  to  the 
5  of  Richmond  and  Norfolk.  (Code  1887,  §  3110;  1908,  p.  661.) 
c.  5959.  Courts  Of  record  may  adjourn  from  day  to  day  or  take 
Jess  for  a  period  not  exceeding'  thirty  days. — Any  court  of  re- 
may  at  any  term,  whether  regular  or  special,  adjourn  from 
to  time  for  a  period  not  exceeding  thirty  days  until  the  busi- 
before  it  is  dispatched,  or  until  the  end  of  its  term;  the  judge 
lid  court  shall,  during  the  period  of  such  adjournment,  have 
er  and  authority  to  hold  regular  or  special  terms  at  any  other 
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place  as  if  there  had  been  a  final  adjournment  of  such  term.    (Code 
1887,  §  3111 ;  1902-3-4,  p.  943.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  114,  section  2. 

Sec.  5960.  Court  of  appeals  may  prescribe  forms  of  vnrits  and 
regulate  practice  of  courts. — The  Supreme  Court  of  Appeals  may, 
from  time  to  time,  prescribe  the  forms  of  writs  and  make  general 
regulations  for  the  practice  of  alLthe  courts  of  record,  civil  and 
criminal;  and  may  prepare  a  system  of  rules  of  practice  and  a 
system  of  pleading  and  the  forms  of  process  to  be  used  in  all  the 
courts  of  record  of  this  State,  and  put  the  same  into  effect.  (Code 
1887,  §  3112;  1916,  p.  939.) 

Revisers'  Note. — ^Thls  section  is  taken  trom  the  act  of  1910  cited  at 
the  end  of  the  section,  without  change,  except  thiit  the  word  "mar" 
appearing  in  lines  one  and  four  of  the  text  is  nsed  in  Ilea  of  *'8hair  la 
both  instances. 

Discussed  in  19  Va.  L.  Reg.  329. 

Sec.  5961.  In  election  by  court,  votes  to  be  viva  voce  and  record- 
ed.— In  every  appointment  or  election  by  a  court  to  fill  any  office 
or  post,  the  votes  shall  be  given  viva  voce  in  open  court,  and  the 
vote  of  each  judge  voting  thereon  shall  be  recorded  in  the  order  or 
minute  book.  (Code  1887,  §  3113.) 

Sec.  5962.  How  proceeding  of  court  are  drawn  np,  read  and 
signed. — The  proceedings  of  every  court  shall  be  entered  in  a  book 
kept  for  the  purpose  to  be  known  as  the  order  book.  The  pro- 
ceedings of  each  day  shall  be  drawn  up  at  large,  and  read  in  open 
court,  by  the  clerk  thereof,  at  the  next  session  of  the  said  court, 
except  those  of  the  last  day  of  a  term,  which  shall  be  drawn  up  and 
read  the  same  day.  After  being  corrected  where  it  is  necessary, 
the  record  shall  be  signed  by  the  presiding  judge.  (Code  1887,  § 
3114.) 

Revisors'  Note. — Under  this  section  as  it  now  stands,  the  procecd- 
ings  of  each  day  are  required  to  lie  read  in  open  court  l>y  the  clerk  at 
the  next  session  of  the  court,  which  in  most  Instances  would  lie  die 
day  following. 

Not  necessary  to  read  the  court  orders  in  court  each  day;  it  i« 
sufficient  if  they  are  drawn  up  and  read  at  the  conclusion  of  the  trial 
during  the  term.  Snodgrass'  Case,  89  Va.  679,  17  S.  B.  238.  But  see 
present  section. 

Though  only  the  orders  of  the  last  day  of  the  term  are  signed,  this 
is  sufficient  authentication  of  all  the  orders  of  the  term  which  precedes 
the  signature  of  the  Judge  npon  the  record,  but  each  day's  proceedings 
should  be  separately  signed.  Weatherman's  Case.  91  Va.  796,  22  S.  E. 
349.     See  present  section. 

Accused  need  not  be  present   when  orders'  are  signed.     Id. 

During  the  term  of  a  court  at  which  a  judicial  act  is  don''  the 
record  remains  in  the  breast  of  the  court,  and  may  be  altered  or  amend- 
ed; but  after  the  adjournment  a-mendments  can  only  be  made  in  cases 
in  which  there  is  something  in  the  record  by  which  they  can  be  safely 
made.     Barnes'  Case,  92  Va.  795,  23  S.  E.  784. 

The  court  has  an  undoubted  right  to  correct  any  error  made  by 
the  clerk  in  the  proceedings  of  the  preceding  day.     Levi  Qibeon  v.  Com.. 
2  Va.  Gas.  111. 
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For  W.  Va.   decisions  on  similar  statute,  see  Justis'  Annotations, 

pter  114,  section  4. 

lec.  5963.  Who  attends  a  court  as  its  o£9cer. — The  Supreme  Court 
Appeals  shall  not  be  attended  by  any  sheriff;  and  a  circuit  or 
er  court,  held  only  for  a  city,  shall,  except  where  otherwise  spe- 
Uy  provided,  be  attended  by  the  sergeant  of  such  city,  who 
11  act  as  its  officer.  In  all  other  cases,  the  sheriff  of  the  county 
which  any  court  is  held,  shall  attend  it,  and  act  as  its  officer. 
)de  1887,  §  3115.) 

tec.  5964.  Places  of  holding  courts. — ^Every  circuit  or  corpora- 
a  court,  for  any  county  or  city,  shall  be  held  at  the  court- 
ise  of  such  county  or  city,  except  where  some  other  place  is 
iseribed  by  law,  or  lawfully  appointed.  (Code  1887,  §  3116; 
2-3-4,  p.  607.) 

As  no  place  of  session  of  a  court  (section  5968)  can  be  held  out- 
i  of  county  or  corporation  it  follows  that  the  courthouse  must  be  in 

county  or  corporation.  Court  for  a  county  may  be  held  In  a  city 
ited   in  that  county.     Supervisors  v.  Cox.  98  Va.   273,   36  S.   E.   3S0. 

kc.  5965.  When  and  how  changed. — Whenever,  in  the  opinion 
a  circuit  or  corporation  court,  or  the  judge  thereof,  the  court- 
ise  or  other  place  wherein  it  is  required  to  hold  its  session,  can 
,  or  should  not,  from  any  cause,  be  occupied  by  it,  or  if  the 
18  shall  be  destroj'ed,  the  court  may  hold  its  session  at  such 
ces  as  may  be  appointed  by  its  order,  or  by  the  warrant  of  the 
:ge  thereof  in  vacation,  directed  to  its  clerk,  until  the  conrt- 
ise  or  its  lawful  place  of  session  can  or  should  be  thereafter  ce- 
ded, or  until  another  shall  be  built  and  fitted  for  its  occupation, 
until  some  other  place  be  appointed  by  the  court.  (Code  1887, 
117;  1902-3-4,  p.  607.) 

lec.  5966.  How  order  or  warrant  making  change  posted. — ^A  copy 
jvery  order  of  court,  or  warrant  of  a  judge  under  the  preceding 
tion,  shall,  if  practicable,  be  posted  by  the  clerk  of  the  court  at 

door  of  his  office,  and  at  the  courthouse  door,  and  also  at  the 
ee  so  appointed.     (Code  1887,  §  3118.) 

lec.  5967.  When  and  how  place  of  session  of  Coutt  of  Appeals 
,nged,  or  time  of  holding  the  court  postponed. — ^Whenever,  by 
son  of  the  destruction  of  any  building  in  which  the  Supreme 
irt  of  Appeals  or  a  Special  Court  of  Appeals  is  appointed  to  be 
d,  or  by  reason  of  the  place  of  session  being  in  possession  of  a  pub- 
enemy,  or  infected  with  contagious  disease,  it  shall  seem  to  the 
fc^ernor  necessary,  he  shall,  by  proclamation,  appoint  a  place  at 
ieh  such  court  shall  be  held,  so  long  as  such  reason  may  continue, 
I  when  the  circumstances  require  it,  may  postpone  the  time  for 
ding  the  court.    A  copy  of  such  proclamation  shall  be  sent  to 

clerk  and  to  each  of  the  judges  of  such  court,  and  published  in 
le  newspaper  at  the  seat  of  government,  and  near  the  regular 
ee  of  session  of  such  court.     (Code  1887,  §  3119.) 
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For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  114,  section  7. 

Sea  5968.  Court  miut  be  held  in  its  connty  or  corporation.— No 
such  place  of  session,  for  a  circuit  or  corporation  court,  shall  be 
without  the  limits  of  the  county  or  corporation  of  which  it  is  the 
court.  And  when  such  place  is  appointed  because  of  the  destruc- 
tion of  the  building  in  which  the  Supreme  Court  of  Appeals  or 
Special  Court  of  Appeals  was  held,  the  new  place  of  session  shall 
be  within  the  same  city  or  town  with  the  old.  (Code  1887,  §  3120; 
1902-3-4,  p.  608.) 

Courthouse  may  he  situated  and  court  may  be  held  In  city  which  is 
In  county.     Supervisors  v.  Cox,  98  Va.  273,  36  S.  E.  380. 

Sec.  5969.  Acts  of  courts  heretofore  held  at  improper  places  con- 
firmed.— ^Where  any  court  has  at  any  time  heretofore  been  held  at  a 
place  not' authorized  by  law,  in  consequence  of  the  destruction  of 
the  courthouse,  or  other  unavoidable  cause,  the  acts  and  proceed- 
ings of  such  court  shall  be  as  valid  as  if  the  court  had  been  held 
at  the  proper  place.  (Code  1887,  §  3121.) 

Sec.  5970.  Provision  for  opening  a  court,  or  for  its  sitting,  wiure 
it  fails  to  meet  on  day  appointed  or  to  which  it  is  adjourned.— i 
Though  a  court  be  not  held  on  the  first  day  of  a  term,  it  may  never- 
theless be  opened  on  any  subsequent  day,  if,  in  the  casfe  of  a  eircait 
or  corporation  court,  the  same  is  done  before  four  o'clock  in  the 
afternoon  of  the  third  day.  After  a  court  is  opened  it  shall,  duruig 
the  term,  adjourn  from  day  to  day,  unless  the  court  shall  order 
otherwise,  and  if  it  fail  to  sit  on  any  day  to  which  it  is  adjourned, 
it  may  nevertheless  sit  on  any  subsequent  day  of  the  term;  pro- 
vided, in  the  case  of  a  circuit  or  corporation  court,  there  be  not 
more  than  three  consecutive  days  'of  such  failure.  (Code  1887, 
§  3122;  1891-2,  p.  806;  1893-4,  p.  236;  1902-3-4,  p.  608;  1904,  p.  98.) 

Court  adjourned  from  20th  to  23d  of  December,  on  which  day  canK 
was  set  tor  trial,  but  did  not  sit  on  23d;  It  had  a  right  (under  tbis 
section  as  it  formerly  stood)  to  sit  and  try  and  determine  the  cause 
before  4  o'clock  on  the  26th.     LAnghome  v.  Waller's  Ex'r,  76  Va.  213- 

Cited  In  Nicholas'  Case,  91  Va.  744,  21  S.  E.  364.  See,  also.  Hill's 
Case,  2  Orat.  612. 

Discussed,  13  Va.  Law  J.  169;   8  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  114,  section  10. 

Sec.  5971.  Provision  to  prerent  cases  from  being  discontinued, 
when  place  or  day  dianged,  or  court  fails  to  sit. — ^When  the  place 
for  holding  any  court  or  the  day  for  commencing  any  term  is 
changed,  or  when  a  court  fails  to  sit  on  any  day  appointed  for  it 
or  to  which  it  may  have  adjourned,  there  shall  be  no  discontinuance, 
but  every  notice,  recognizance,  or  process  given,  taken,  or  return- 
able to  the  day  on  which  the  failure  occurred,  or  to  any  day  be- 
tween that  day  and  the  next  that  the  court  may  sit,  or  to  the 
day  and  place  as  it  was  before  such  change,  and  all  matters  ready 
for  the  court  to  act  upon  if  it  had  been  held  on  any  such  day, 
shall  be  in  the  same  condition  and  have  the  same  effect  as  if  give^i 
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a,  or  returnable,  or  continued  to  the  substituted  term  or  place, 
)  the  next  day  of  the  same  term  that  the  court  may  sit,  or  to 
lext  court  in  course,  as  the  case  may  be.  (Code  1887,  §  3123.) 
When  a  coart  falls  to  sii  on  any  day  to  which  It  may  have  adiourned, 
atters  ready  for  the  court  to  act  upon  had  It  been  held  on  that  day 
be  in  the  same  condition  and  have  the  same  effect  as  If  continued 
e  next  day  of  the  same  teim  that  the  court  may  stt.  Langhome  v. 
sr's  Ex'r,  76  Va.  213.  See  Nicholas'  Case,  91  Va.  741,  21  S.  E. 
Wootten  V.  Bragg,  1  Grat.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations. 
er  114,  section  11. 

c.  5972.  Matters  not  determined  to  stand  continued. — ^All 
;s  upon  the  docket  of  any  court,  and  all  other  matters  ready 
ts  decision,  which  shall  not  have  been  determined  before  the 
jf  a  term,  whether  regular  or  special,  shall,  without  any  order 
jntinuance,  stand  continued  to  the  next  term.  (Code  1887, 
24.;) 

A.  motion  continued,  without  defendant's  consent,  from  June  term 
ugust  term,  passing  by  July  term,  is  discontinued,  and  Judgment 
iquently  rendered  for  the  plaintiff  on  same  motion  Is  erroneous. 
V.  Koger,  7  Leigh  221;  but  see  Harrison  v  Com.,  81  Va.  493. 
Where  there  is  a  verdict  against  a  prisoner,  but  no  Judgment  is 
ed  at  that  term  nor  is  (he  case  continued,  judgment  on  the  verdict 
be  rendered  at  next  term.  Cleelt  v.  Com.,  21  Grat.  777.  County 
,  in  action  of  unlawful  detainer,  may  enter  judgment  nunc  pro  tunc 
;  July  term  upon  verdict  rendered  at  April  term.  Van  Gunden  v. 
,  88  Va.  591,  14  S.  E.  334. 

Failure  to  enter  order  of  continuance  does  not  work  discontinuance. 
ison  V.  Com.,  81  Va.  492. 

3ee  Wilkinson  v.  Hendrlck,  5  Call  12;  Moss  v.  Barbam,  94  Va.  14, 
E.  388. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
er  114,  section  12. 

c.  5973.  If  term  of  court  is  to  end  during  trial  of  case,  etc., 
may  go  on  until  concluded;  if  case  be  in  corporation  court, 
e  may  postpone  commencement  of  next  term. — ^If  the  term  of 
urt  is  to  end  pending  the  trial  therein  of  any  case,  civil  ot 
inal,  it  shall  nevertheless  be  lawful  for  such  court  to  continue 
rial  until  the  same  is  concluded  and  the  case  disposed  of;  and 
ch  case  be  in  a  corporation  or  hustings  court,  the  judge  there- 
lall  have  the  power,  by  an  order  entered  in  court,  to  postpone 
iommencement  of  the  next  term  of  the  said  court  to  some  day 
mated  by  him.  (Code  1887,  §  3126.) 
See  Cluverius'  Case,  81  Va.  787;   Hill's  Case,  2  Grat.  612. 

c.  5974.  Execution  of  judgments  and  decrees  of  courts  no  long- 
dsting. — Every  judgment,  decree,  or  order  entered  in  a  court 
h  shall  have  ceased  to  exist,  shall  be  executed  by  the  court  in 
)dy  of  whose  clerk  the  record  of  such  judgment,  decree,  or  or- 
may  be.  And  to  such  court  shall  be  certified  every  judgment, 
je,  or  order  of  the  court  of  appeals  touching  any  judgment,  de- 
or  order  so  entered,  and  the  case  shall  be  proceeded  in  as  if 
court  had  rendered  the  same.  (Code  1887,  §  3128.) 
c.  5975.    Judges  not  permitted  to  practice  law. — No  one  hold- 
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ing  the  office  of  judge  in  this  State  shall  practice  law  therein  during 
his  continuance  in  office.  (Code  1887,  §  3129;  1902-3-4,  p.  608; 
1904,  p.  228.) 

B«vi8ors'  Note. — The  latter  part  of  the  act  from  which  this  section 
is  taltent  has  l>eeii  omitted  as  having  served  its  purpose.  See  Const., 
section  105;  schedule,  section  7. 

See  Louisville  &  N.  R.  Co.  v.  Taylor,  93  Va.  226.  24  S.  E.  1013,  note 
2  Va.  Law  Rejr.  376. 

Sec.  5976.  Judges  may  not  hold  any  other  office. — Ho  person 
holding  the  office  of  judge  shall  hold  any  other  office  or  publie 
trust  during  his  continuance  in  office ;  except  that  the  judge  of  a 
corporation  court  in  a  city  of  the  second  class  may  hold  the  oflSee 
of  commissioner  in  chancery  of  the  circuit  court  for  the  county 
in  which  the  city  is  located.     (Code  1887,  §  3130;  1902-3-4,  p.  608.) 

Sec.  5977.  Bonoval  of  judge  from  circuit,  etc.,  vacates  his  office, 
exception  for  cities  of  less  than  five  thousand  inhabitants.— Each 
judge  of  a  circuit,  corporation,  or  city  court  shall,  during  his 
continuance  in  office,  reside  within  the  jurisdiction  of  the  court 
over  which  he  presides,  and  his  removal  therefrom  shall  vacate  his 
office,  except  in  the  case  of  the  judge  of  a  corporation  court  of  any 
corporation  having  a  city  charter  and  less  than  five  thousand  in- 
habitants, who  may  reside  outside  the  corporate  limits  of  such  city. 
(Code  1887,  §  3132;  1902-3-4,  p.  609.) 

Revisors'  Note. — Under  the  act  from  wlilch  this  section  is  takes 
no  provision  was  made  for  allowing  the  Judges  of  small  cities  to  reside 
outside  of  tlife  corporate  limit«.  This  Is  allowed  by  section  99  of  tlie 
Constitution,  and  in  order  to  provide  for  this  c!ase  and  come  within  tlie 
constituticmal  limitation,  the  section  has  been  changed  to  read  as  above. 

Sec.  5978.  Time  within  which  a  judge  may  qualify;  failure  to  do 
so  vacates  ofilce. — Any  judge  of  this  Commonwealth  may  qualify 
at  any  time  after  receiving  his  commission,  and  before  the  expira- 
tion of  thirty  days  after  the  commencement  of  his  term  of  office; 
but  if  he  fail  to  receive  his  commission  until  after  the  commence- 
ment of  his  term  of  office,  he  may  qualify  within  thirty  days  from 
the  date  of  receiving  the  same.  A  failure  on  the  part  of  any  judge 
to  qualify  as  above  provided  shall  vacate  his  office.  (Code  1887, 
§  3133.) 

Sec.  5979.  Circuit,  and  corporation  courts  to  have  land  boob 
bound. — It  shall  be  the  duty  of  the  several  circuit  and  corporation 
courts  to  cause  to  be  bound,  in  volumes  of  convenient  size,  all  books 
in  their  respective  clerks'  offices,  not  now  bound,  showing  the  as- 
sessments of  lands  since  the  year  eighteen  hundred  and  fifty,  and 
to  cause  to  be  bound  in  like  volumes  such  books  to  be  hereafter 
filed  in  their  said  clerks'  offices  at  intervals  of  not  more  than  five 
years.     (Code  1887,  §  3134;  1902-3-4,  p.  609.) 

Sec.  5980.  Books,  ettc.,  in  clerks'  offices,  and  offices  of  ooimty  mr- 
veyors,  may  be  rebound  or  transcribed;  the  credit  to  be  given  tA 
transcripts^ — ^Any  court  of  record  may  cause  any  of  the  books  or 
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Is  in  its  clerk 's  oflSee,  which  may  be  in  need  thereof,  to  be  re- 
I  or  transcribed ;  and  the  circuit  court  of  any  county  may  also 
any  of  the  books  or  records  in  the  oflfice  of  the  suf^eyor  of 
county  to  be  rebound  or  transcribed.  The  same  faith  and 
shall  be  given  to  such  transcript  as  the  book  or  record 
•ribed  would  have  been  entitled  to.  (Code  1887,  §  3135; 
!-4,  p.  609.) 

.  5981.  Books  may  be  taken  from  clork's  office  to  be  reboimd. 
:  court  directing  any  book  or  books  to  be  bound  or  rebound 
resaid,  may  allow  the  same  to  be  taken  froln  the  clerk's  office 
lich  such  book  or  books  may  be  on  file,  but  shall  take  all 
;ary  and  proper  precautions,  by  requiring  bonds  or  otherwise, 
ure  the  preservation  and, return  and  to  prevent  the  mutila- 
hereof.  (Code  1887,  §  3136.) 

.  5982.  How  costs  thereof  certified  and  paid. — The  cost  in- 
i  shall  be  certified  by  such  court  to  the  board  of  supervisors 
i  county  or  to  the  council  of  the  city  in  whose  clerk's  ofiSce 
)oks  or  records  so  bound,  rebound,  or  transcribed  are  on  file, 
paid  as  a  charge  on  such  county  or  corporation.  (Code 
§  3137.) 

.  5983.  How  name  of  person  may  be  changed. — Any  person 
ng  to  change  his  own  name,  or  that  of  his  child  or  ward,  may 
therefor  to  the  circuit  court  of  the  county,  or  the  circuit  or 
ration  court  of  the  corporation  in  which  he  resides;  or  if 
a  citizen  of  this  State,  without  a  fixed  residence  in  any  one 
y  or  corporation,  his  application  may  be  to  the  Circuit  Court 
■  city  of  Richmond ;  or,  if  the  parent  or  guardian  reside  in  an- 
State,  then  to  the  circuit  court  of  the  county  or  the  circuit  or 
ration  court  of  the  corporation  in  which  the  child  or  ward  re- 
in case  of  a  ininor  who  has  no  parent  or  guardian,  the  ap- 
ion  may  be  made  by  his  next  friend.  On  any  such  application 
ourt,  in  its  discretion,  may  order  a  change  of  his  name,  and 
eforth  the  new  name  shall  be  in  place  of  the  former,  and  the 
of  the  court,  when  the  name  of  such  person  has  been  changed 
oresaid,  shall  enter  the  order  upon  the  current  deed  book  in 
ffice  and  shall  index  the  same  therein,  in  both  the  old  and 
names  of  such  persons.  But  if  any  person  residing  in  this 
shall  change  his  name,  or  assume  another  name,  unlawfully, 
all  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
be  fined  not  less  than  ten  dollars  nor  more  than  one  hnn- 
dollars,  and  upon  a  repetition  thereof,  shall  be  confined  in 
lot  exceeding  sixty  days.     (Code  1887,  §  3138;  1908,  p.  587.) 

F'orni  of  a  Petition  for  Change,  of  Name. 

'o  the  Circuit  Court  of  the  City  of  Richmond,  Virginia:  Your  peti- 
■,  John  Blackburn  Smith,  respectfully  represents  that  he  is  a  rerl- 
of  the  City  of  Richmond,  Virsinia;  that  he  Is  a  son  of  the  !ate 
as  I.  Smith  and  Nannie  Branch  Smith,  whose  maiden  name  was 
ie  Branch  Taylor;  that  your  petitioner  was  bom  on  the  4th  day  of 
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August,  1871;  that  from  his  early  childhood  he  has  been  known  as 
John  Blackburn,  having  been  thus  called  In  order  to  prevent  confusion 
with  the  names  of  other  members  of  his  father's  family;  that  be  is  now 
known  among  his  friends  and  In  bis  business  relations  as  John  Black- 
burn, and  that  In  order  to  prevent  confusion  and  difficulty  In  the  trans- 
action of  his  lawful  affairs  he  desires  to  change  his  name  from  John 
Blackburn  Smith  to  John  Blackburn,  and  to  this  end  hereby  makes  ap- 
plication to  this  honorable  court  in  accordance  with  the  statute  in  sucb 
cases  made  and  provided,  to-wlt:  Section  5983  of  th«  Code  of  Vir- 
ginia. 

And  your  petitioner  will  ever  pray,  etc. 


Form  of  Order  Cbanging  Namei. 
In  the  Circuit  Court  of  the  City  of  Richmond,  Virginia,  (date). 

In  the  matter  of  the  change  of  the  name  of  John  Blackburn  Smith. 

This  day  came  John  Blackburn  Smith  and  by  leave  of  court  filed  Us 
petition  netting  forth  that  he  is  a  resident  of  the  City  of  Richmond,  and 
that  be  is  a  son  of  Thomas  I.  Smith  and  Nannie  Branch  Smith,  whose 
maiden  name  was  Nannie  Branch  Taylor;  that  he  was  bom  August  4, 
1871;  and  that  he  desires  to  change  his  name  to  John  Blackburn. 

And  the  court  having  considered  said  petition,  and  I>eing  of  the 
opinion  that  the  application  made  therein  should  be  granted,  proceeding 
under  the  statute  in  such  paaes  made  and  provided,  to-wlt:  Section  59S} 
of  the  Code  of  Virginia,  doth  hereby  change  the  name  of  John  Black- 
burn Smith  to  John  Blackburn. 

And  the  Clerk  ot  this  court  is  hereby  directed  to  deliver  a  certified 
copy  of  this  order  to  the  Clerk  of  the  Chancery  Court  of  the  City  of 
.Richmond,  who  shall,  in  accordance  with  said  statute,  enter  this  order 
upon  the  current  deed  book  in  his  office  and  sball  index  the  same  both  in 
the  name  of  John  Blackburn  Smith  and  John  Blackburn. 

Note. — The  granting  of  such  a  petition  Is  in  the  discretion  of  the 
court.  This  discretion  was  probably  grfven  to  prevent  a  fraudulent  change 
of  name  to  evade  creditors,  etc.  Hence  the  reasons  for  change  of  name 
should  be  given  in  the  petition.  The  names  of  the  parents  of  the  peti- 
tioner and  the  date  of  his  birth  are  given  for  tha  purpose  of  identification. 


CHAPTEB  249. 

Juries*  In  Givll  Gams. 

S«c.  Sec. 

6984.  Who     liable     to     serve    as  6989.  Lists     to    be    delivered    to 

Jurors.  clerks,  and  by  them  ufely 

6986.  Who  are  exempt  from  Jury  kept. 

service.  6990.  Names  of  Jurors  to  be  wrlt- 

6986.  Appointment    of    Jury    com-  ten  on  separate  ballots;  bal- 

missioners.  lots   to   be   folded   and  <te- 

6987.  Notification    of    Jury     com-  posited  with  list  in  a  box. 

mlssloners;  their  oath.  6991.  Jurors    to    be    selected    by 

6988.  List    of   Jurors    to    be    pre-  drawing  ballots  from  box. 
pared  by  the  Jury  coramis-  6992.  When    and    how    ballots 
sioners.  drawn,  and  what  number; 


*For  monographic  note  on  Juries,  see  Chahoon  v.  Com     20  Ont. 
733,  Va.  Rep.  Anno. 
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when  venire  facias  Issued 
and  persons  drawn  sum- 
moned; return  by  officer; 
when  ballot  drawn  to  be 
destroyed  and  another  juror 
drawn. 

)3.  When  and  how  court  or 
judge  may  order  greater 
number  of  jurors;  duty  of 
clerk  in  such  case;  issue  of 
venire  facias. 

)4.  What  endorsed  on  ballot, 
when  drawn;  what  entered 
on  list. 

}5.  No  person  liable  to  servo  as 
juror  more  than  once  dur- 
ing same  year. 

96.  How  juries  selected  from  the 
jurors. 

Pine  of  juror  for  non-at- 
tendance. 

The  court  may  discharge 
jurors  or  dispense  with 
their  attendance.  No  per- 
son eligible  for  whom  re- 
quest is  made. 
When  not  enough  jurors, 
how  deficiency  supplied. 
Examination  of'  juror  as  to 
Interest,  prejudice,  etc.;  if 
not  indifferent  another  to 
be  supplied. 

01.  When  exception  to  Juror  not 

allowed. 

02.  Irregularity    cured    by    ver- 

dict. .     . 


97. 


98. 


99. 


00. 


6005 
6006 


See. 

6003.  Trial  judge  not  to  direct  ver- 

dictB. 

6004.  Fine  of  officers,  etc.,  for  neg- 

lect of  duty. 

How  special  Juries  formed. 

Whence  Jurors  obtained  for 
trial  of  case  to  which  a  city, 
town,  or  county  Is  a  party; 
how  the  venire  facias  di- 
rected and  executed;  how 
Jury  formed. 

Pay  and  mileage  of  Jurors. 

Juror  departing  without 
leave,  etc.,  not  entitled  to 
pay. 

Clerks  to  enter  amount  due 
each  Juror  and  how  same  to 
be  paid. 

Clerk  to  transmit  to  Audi- 
tor list  of  allowances  to 
Jurors  against  the  State, 
and  to  deliver  to  Jurors 
copies  of  allowances  made 
them;  treasurers  to  pay 
Jurors ;  how  reimbursed ; 
when  payment  of  such  al- 
lowances barred. 


6007 
6008 


6009. 


6010. 


6011. 
6012. 


6013, 
6014. 


When  a  person  not  to  serve 

as  Juror. 
Waiver    of    trial    by    Jury; 

number  of  Jurors  for  trial 

of  civil  cases. 
Views  by  Juries. 
Disclosure  by  Juror. 


Sec.  5984.  Who  liable  to  serve  as  jurors. — ^All  male  citizens  over 
enty-one  years  of  age  who  shall  have  been  residents  of  this  State 
^0  years,  and  of  the  county,  city,  or  town  in  which  they  reside 
e  year  next  preceding  their  being  summoned  to  serve  as  such, 
d  competent  in  other  respects,  except  as  hereinafter  provided, 
all  remain  and  be  liable  to  serve  as  jurors;  but  no  oflBcer,  soldier, 
araan,  or  marine  of  the  United  States  army  or  navy  shall  be  con- 
lered  a  resident  of  this  State  by  reason  of  being  stationed  here- 
,  nor  shall  an  inmate  of  any  charitable  institution  be  qualified  to 
rve  as  juror.  The  following  persons  shall  be  disqualified  from 
rving  as  jurors: 

First,  Idiots  and  lunatics; 

Second,  Persons  convicted  of  bribery,  perjury,  embezzlemert  of 
iblic  funds,  treason,  felony,  or  petit  larceny; 
But  no  male  citizen  over  sixty  years  of  age  shall  be  compelled 
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to  serve  as  a  juror.    (Code  1887,  §  3139;  1891-2,  p.  209;  1895-6,  p. 
49;  1902-3-4,  pp.  10,  288,  602.) 

Persons  over  sixty  years  of  age  not  disqualified  though  not  com- 
pellable to  serve.     Booth's  Case,  16  Orat.'  619. 

Sec.  5985.  Who  are  exempt  from  jury  service. — ^The  Governor 
and  Lieutenant-Governor  of  the  State,  the  members  of  the  General 
Assembly  while  actually  in  session,  practicing  attorneys,  licensed 
practicing  physicians,  registered  practicing  pharmacists,  ofiRcers  of 
any  court,  telegraph  operators  actually  employed  as  such,  all  pilots 
licensed  under  the  laws  of  the  United  States  or  of  this  State,  active 
members  of  the  fire  department  of  a  city  or  town,  and  the  active 
officers  and  active  members  of  any  fire  company  therein,  not  ex- 
ceeding one  hundred  members  in  any  one  company;  the  President 
and  Vice-President  of  the  United  States,  the  members  of  both 
houses  of  Congress  and  their  respective  oflScers,  but  only  while 
such  houses  of  Congress  are  actually  in  session;  all  custom-house 
ofiicers,  with  their  clerks;  all  postmasters,  postoflficers,  postriders 
and  s^age-drivers,  and  all  other  persons  employed  in  the  care  and 
conveyance  of  the  mails  of  the  United  States ;  all  mariners  actually 
employed  in  the  service  of  any  citizen  or  merchant  within  the  United 
States,  the  Secretary  of  the  Commonwealth,  the  Attorney-General, 
the  Treasurer,  the  two  auditors.  Register  of  the  Land  Office,  mem- 
bers, officers  and  clerks  of  the  State  Corporation  Commission,  the 
Commissioner  of  Agriculture  and  Superintendent  of  Public  In 
struction,  and  their  respective  clerks,  the  doorkeeper  of  the  execu- 
tive, the  clerk  of  both  houses  of  the  General  Assembly,  the  judge  of 
any  court,  all  professors,  tutors,  and  pupils  of  public  seminaries, 
while  such  public  seminaries  are  actually  in  session;  all  ministers 
of  the  gospel  licensed  to  preach  according  to  the  rules  of  their 
sect,  undertakers  who  pay  license  tax  as  such,  sheriflfs,  constables, 
all  persons  while  actually  engaged  in  harvesting  or  securing  grain 
or  hay  or  in  cutting  or  securing  tobacco,  keepers  of  the  county  and 
corporation  jails,  superintendents  and  servants  of  the  public  hos- 
pitals and  lunatic  asylums.  Superintendent  of  the  Penitentiary,  his 
assistants  and  the  persons  composing  the  guard;  one  cashier  and 
two  tellers  of  the  several  banks  established  by  law,  the  police  in 
cities  and  towns,  the  tipstaff  and  crier  of  the  Court  of  Appeals 
during  its  sittings,  all  millers  actually  employed  in  the  mechan- 
ical operation  of  any  grist  mill,  all  ferrymen  necessary  and  per- 
sonally employed  in  or  at  any  ferry  established  by  law,  the  six 
lock  keepers  of  the  Dismal  Swamp  Canal  Company,  and  the  active 
non-commissioned  officers  and  the  active  members  of  the  Virginia 
volunteers,  together  with  the  contributing  members  of  said  volun- 
teer companies,  who  have  contributed  not  less  than  twenty-five  dol- 
lars per  annum,  shall  be  exempt  from  serving  on  juries  in  civil  and 
criminal  cases ;  and  the  citizens  of  Tangier,  Syxas  and  Chineoteague 
islands,  in  the  county  of  Accomac,  and  Hogg's  and  Cobb's  islands, 
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county  of  Northampton,  shall  be  exempt  from  jury  service, 
t  service  on  grand  juries.  But  to  entitle  the  active  officers 
ictive  members  of  the  Virginia  volunteers,  as  well  as  such 
buting  members  of  said  volunteer  companies,  or  the  active 
s  and  members  of  a  fire  department,  not  exceeding  one  hun- 
members  for  one  company,  to  this  exemption,  the  captain  or 
officer  of  any  company  of  the  Virginia  volunteers,  or  of  such 
tment,  shall,  annually,  on  the  first  day  of  May,  furnish  to  the 
of  the  circuit  court  of  the  county  or  corporation  court  of  the 
ration  wherein  such  company  or  department  is,  a  list  con- 
g  the  name  of  each  active  officer  and  active  member  of  his 
my  or  department  and,  where  there  are  contributing  members 
company,  the  name  of  each  contributing  member  who  has  for 
receding  year  contributed  not  less  than  twenty-five  dollars 
be  likewise  furnished.  (Code  1887,  §  3140,  3141;  1887-8,  p. 
891-2,  p.  1084;  1893-4,  p.  380;  1902-3-4,  pp.  602,  944;  1906,  p. 
108,  p.  677;  1910,  p.  68.) 

«vlsors'  Note. — The  words,  "the  members  of  the  General  AssemMy 
actually  In  session,"  appearing  In  lines  two  and  three  of  the  text, 
(W.  The  i>roTisiou  cxemplinj;  licensed  undertakers  Is  taken  from 
I902-3-4,  p.  944.  amending  Acts  1887-8,  p,  124.  The  provision 
ting  iKTsons  while  actually  engaged  in  harvesting  or  securing  grain 
-  or  in  cutting  or  securing  tobacco  is  taken  from  section  8141  of 
)de  of  1887.  The  provision  exempting  sheriffs  as  such  and  con- 
I  is  new. 

■  the  list  of  the  military  company  is  filed  as  required,  the  members 
f  are   exempt    from    summons   for  jury   duty,   and,   if  summoned, 
lot  attend  to  make  their  excuses.      Miller's  Case,  80  Va.  33. 
or  further  provisions  as  to  tba  exemption  of  contributing  members 
unteer  companies,  see  Acts  1912,  p.  622;   also,  this  Code,  section 

.  5986.  Appointment  of  jury  comzoissioners. — The  judge  of 
rcuit  court  of  each  county  and  city,  and  the  judge  of  every 
ourt  where  juries  are  empaneled,  shall,  prior  to  the  first  day 
Quary  in  each  year,  appoint  for  the  next  calendar  year  two 
IS  as  jury  commissioners,  who  .shall  be  competent  to  serve  as 
i  under  the  provisions  of  this  chapter,  and  shall  be  men  of 
gence,  morality,  and  integrity.  Such  appointment  shall  be 
icd  by  the  judge  to  the  clerk  of  the  court  for  which  the  ap- 
nent  is  made,  who  shall  enter  the  same  on  th^  common  law 

book  of  such  court.  Every  jury  cor.imissioner  shall  have  a 
:  five  dollars  a  day  for  the  time  actually  engaged  in  making 
le  list  of  jurors  laentioned  in  sectioi)  ^fty-uine  hundred  and 
•eight,  to  be  paid  out  of  the  treasury  of  the  city  or  county 
hich  he  is  appointed  on  the  certificate  of  the  judge  making 
ppointment,  or  in  case  of  his  death,  removal,  or  inability  to 
n  a  certificate  of  his  successor  in  office  or  of  the  judge  desig- 

to  hold  his  courts.  No  jury  commi.ssioner  shall  be  eligible  to 
jointment  for  at  least  two  years  after  the  expiration  of  the 
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year  for  which  he  was  appointed.  For  the  purpose  of  this  section, 
the  two  parts  of  the  Hustings  Court  of  the  city  of  Richmond  shall 
be  deemed  to  be  separate  courts.     (Code  1887,  §  3142.) 

Berlsors'  Note. — ^Under  section  S14a  of  Uie  Code  ot  1887  (anKBded 
1809.00,  p.  9»7;  1902-8.4,  p.  60S),  the  Judges  of  tlie  circnlt  and  corpoi*- 
tion  courts  were  required  to  prepare  annual  lists  ot  Jurors.  The  dis- 
charge of  the  duties  placed  upon  the  Judges  by  this  section  was  Terr 
burdensome.  It  was  of ttimes  most  difllcnlt  for  them  to  get  the  proper 
information  and  to  make  out  the  Jury  lists.  After  due  d^iberation  the 
revisors  agreed'  upon  a  plan  to  relieve  the  Judges  of  this  task  by  provid- 
ing for  the  appointment  of  Jury  commissioners  and  prescribing  their 
duties  and  compensation  in  the  manner  stated  in  sections  6986,  B987 
and  6988.  It  will  l>e  observed  that  the  Jury  commissioners  must  lie  mea 
of  intdligence,  morality  and  Int^^ty;  and  by  restrictliig  th^r  tcmis 
of  service  to  one  year  and  providing  that  they  shall  I>e  ineligilile  to  re- 
appointment for  at  least  two  ye«un9  after  the  expiration  of  the  year  for 
wliich  they  were  previously  appointed,  it  was  thought  tliat  they  would 
be  kept  free  from  any  undesirable  influmtce  that  could  possibly  affect  the 
lists.  The  General  Assembly,  however,  at  its  session  of  1918  (Acts  1018, 
p.  606),  passed  an  act  amending  and  re-enacting  section  8142  of  the 
former  Code.  A^iarently  the  only  end  in  view  was  to  add  the  laat 
seventeen  words  of  the  act  concerning  the  city  of  Newport  News;  bat 
the  elTect  of  the  re-enactment  of  that  section  of  the  Code  of  1887  was 
to  repeal  sections  6986,  6987,  5088  and  probaUy  5080  and  5900  of  thb 
Code  (see  section  6568).  The  revisors,  being  of  opinion  that  the  General 
Assembly  did  not  intend  to  repeal  these  sections,  are  constrained  to 
recommend,  if  the  sections  meet  with  its  approval,  that  it  re-enact  tbon 
at  its  session  of  1920,  with  such  amendment  of  section  6088  to  provide 
for  particular  cities  as  may  t^ppear  proper. 

See  section  4895  and  notes;  Thurman's  Case,  107  Va.  912,  «0 
S.  E3.   99. 

Sec.  5987.  Notification  of  ivxy  commissionerfl ;  their  oath.— Such 
commissioners  shall  be  immediately  notified  of  their  appointment  by 
the  clerk,  and  before  entering  upon  a  discharge  of  their  duties 
shall  take  and  subscribe  an  oath  or  affirmation  before  the  clerk  of 
said  court  in  the  following  form :  "I  do  solemnly  swear  (or  affirm) 
that  I  will  honestly,  without  favor  or  prejudice,  perform  the  duties 

of  jury  commissioner  during  the  year ;  that  in  select 

ing  persons  to  be  drawn  as  jurors,  I  will  select  none  but  persons 
whom  I  believe  to  be  of  good  repute  for  intelligence  and  honesty; 
that  I  will  select  none  whom  I  have  been  requested  to  select,  and 
that  in  all  my  selections  I  will  endeavor  to  promote  only  the  im- 
partial administration  of  justice." 

Revisors*  Note. — See  revisors'  note  to  the  preceding  sectioB. 

Sec.  6988.  List  of  jurors  to  be  prepared  by  the  jniy  commuakm- 
ers. — Such  commissioners  shall,  as  soon  as  may  be,  not  later  than 
the  fifteenth  day  of  January  after  their  appointment,  prepare  a 
list  of  such  of  the  inhabitants  of  that  county  or  city  as  are  well 
qualified  to  serve  as  jurors  and  are  not  excluded  or  exempt  by 
sections  fifty-nine  hundred  and  eighty-four  and  fifty-nine  hundred 
and  eighty-five  of  this  Code.  The  whole  number  of  persons  » 
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iu  the  county  or  city  shall  not  be  less  than  one  hundred  nor 
than  three  hunderd,  except  that  for  the  city  of  Richmond 
imber  shall  not  exceed  one  thousand,  and  for  the  city  of  Nor- 
he  number  shall  not  exceed  six  hundred.  The  same  percent- 
f  population  shall  be  taken  from  each  magisterial  district  or 
The  inhabitants  of  a  city,  however,  which  is  situated  in 

or  in  part  within  the  bounds  of  a  county  shall  not  be  placed 
;  lists  for  such  county. 
«vIsors'  Note. — See  revlsors'  note  to  section  6986. 

.  5989.    Lists  to  be  delivered  to  clerks,   and  by  them  safely 

—The  list  so  prepared  shall  be  delivered  to  the  clerk  of  the 
to  be  safely  kept  by  him.  To  such  list  the  commissioners  may, 

time  to  time,  add  the  names  of  any  persons  liable  to  serve,  and 
therefrom  the  names  of  any  who  have  become  disqualified  or 

)t  from  such  service,  but  the  number  on  the  list  shall  not  at  any 

ixceed  the  number  prescribed  by  the  preceding  section.    (Code 

§  3143;  1902-3-4,  p.  603.) 

«visor8'  Xote. — This  section  now  conforms  to  the  preceding  sections 

5  cliapter. 

.  5990.    Names  of  jurors  to  be  written  on  separate  ballots;  bal- 
J  be  folded  and  deposited  with  list  in  a  box. — ^When  such  list 

ie  out,  the  commissioners  shall  cause  all  the  names  thereon  to 

irly  written,  each  on  a  separate  paper  or  ballot,  and  shall  so 

jr  roll  up  the  ballots  that  they  will  resemble  each  other  as 

V'  as  may  be,  and  the  names  written  thereon  not  be  visible  on 

utside,  and  shall  deposit  the  ballots  with  the  said  list  in  a 

e  box  prepared  for  that  purpose,  and  the  said  box  shall  bei 

i  and  safely  kept  by  the  clerk  of  such  court  and  opened  only 

;  direction  of  the  judge  thereof,  as  hereinafter  provided.  (Code 

§  3144;  1899-00,  p.  1012;  1902-3-4,  p.  603.) 

(evisors'  Note. — This  section  now  conf<Nrms  to  the  preceding  sections 

8  chapter. 

lee  Thurman's  Case,  107  Va.  912,  60  S.  E.  99. 

'ited  but  not  construed  in  Looney's  ra.se,  115  Va.  921,  78  S.  E.  626. 

!.  5991.    Jurors  to  be  selected  by  drawing  ballots  from  box. — 

irors  required  for  tbe  trial  of  civil  cases  in  any  circuit  or  city 
shall  be  selected  by  drawing  ballots  from  the  said  box  in  the 
ler  prescribed  in  this  chapter;  and  the  persons  whose  names 
critten  on  the  ballots  so  drawn  shall  he  returned  to  serve  as 
s;  the  said  jurors  for  the  county  to  be  paid  out  of  the  county 
and  those  for  the  city  to  be  paid  by  the  council  out  of  the 
lues  of  the  city.  (Code  1887,  §  3145;  1902-3-4,  p.  603.) 
[tevisors'  Note. — The  last  sentence  of  this  section  as  it  appears  in 
rt  from  wliich  it  Is  talien  has  be«n  omitted. 

?'or  W.    Va.   decisions  on   similar  statute,   see  Justis'  Annotations, 
er  116.  section   3. 

;.  5992.   When  and  how  ballots  drawn,  and  what  nnmber;  when 
■e  facias  issued  and  persons  drawn  Bummoned;  return  by  offi- 
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cer;  when  ballot  drawn  to  be  destroyed  and  another  juror  drawa— 

The  clerk  of  each  circuit,  corporation,  and  city  court  shall,  at  least 
ten  days  before  any  term  of  such  court  at  which  a  jury  may  be 
necessary,  to  be  designated  by  the  judge  of  such  court,  proceed  to 
draw  the  jury  by  lot  from  the  ballots  deposited  in  the  said  box  in 
the  following  manner,  in  the  presence  of  the  judge  of  such  court, 
if  present ;  if  not,  then  in  the  presence  of  the  Commonwealth 's  at- 
torney, or  a  commissioner  in  chancery  of  his  own  court,  if  there  be 
one,  and  if  none,  of  some  other  court  of  his  city,  which  commis- 
sioner shall  have  been  previously  designated  by  the  court  in  which 
the  jury  is  to  sit,  upon  an  order  entered  of  record.  In  the  event 
of  the  absence,  for  good  cause,  of  the  Commonwealth's  attorney, 
or  the  said  commissioner  in  chancery,  or  both  of  them,  the  clerk 
shall  call  upon  one  or  two  citizens,  as  the  case  may  be,  to  witness 
the  drawing  of  the  ballots  from  the  jury  box.  The  clerk  of  each 
court  shall  give  reasonable  notice,  in  writing,  to  the  Common- 
wealth 's  attorney  and  said  commissioner  in  chancery  of  tlie  time 
and  place  of  drawing  the  jury,  and  shall  openly  draw  from  said 
jury  box  in  the  clerk's  office.  After  shaking  and  mixing  together 
the  ballots  in  said  box,  nine  ballots  (without  inspecting  the  names 
written  on  any  until  the  proper  number  is  drawn)  shall  be  drawn 
and  listed  by  the  clerk,  and  he  shall  forthwith  issue  and  deliver  a 
writ  of  venire  facias  to  the  proper  officer  of  the  county  or  city  re- 
quiring him  to  summon  the  persons  thus  drawn,  whose  names  shall 
be  stated  in  the  writ,  together  with  the  day  of  the  term  and  the 
court  at  which  their  attendance  is  required;  and  it  shall  be  the 
duty  of  the  officer,  at  least  three  days  before  the  time  of  such  at- 
tendance, to  summon  each  person  who  is  drawn  to  attend  the  conrt 
at  the  time  and  place  mentioned  in  the  writ,  and  to  make  due  re- 
turn thereof  at  the  opening  of  such  court.  If  any  person  whose 
name  is  so  drawn  is  known  to  be  unable  by  reason  of  sickness,  ab- 
sence from  home  or  other  cause  to  attend  as  a  juror,  his  name  shall 
be  returned  to  the  box,  or  if  he  is  exempt  by  law  or  his  name  has 
been  stricken  from  the  jury  list,  the  ballot  shall  be  destroyed,  and 
another  juror  shall  be  drawn  in  his  stead.  (Code  1887,  §  3146; 
1887-8,  p.  124;  1889-90,  p.  143;  1899-00,  p.  1252;  1902-3-4,  p.  604; 
1904,  p.  123.) 

Revisors'  Note. — ^The  phraseology  of  this  section  has  been  somewhat 
changed,  the  chief  object  being  to  provide  by  general  language  tor  the 
various  city  courts  In  the  larger  cities  of  the  Commonwealth. 

See  note  ot  Ashlock'a  case,  cited  under  section  4895. 
Cited  but  not  construed  In  Patrick's  Case,  11 5  Va.  933,  78  S.  E.  62S; 
liooney's  Case,  115  Va.  921;  78  S.  E.  626. 

Sec.  5993.  When  and  how  court  or  judge  may  order  greater  mm- 
her  of  jurors;  duty  of  clerk  in  such  caae;  issue  of  venire  fadas.— 
Whenever,  in  the  opinion  of  any  such  court,  or  the  judge  thereof  in 
vacation,  a  greater  number  of  jurors  than  nine  is  necessary  for  the 
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eh  of  the  business  of  such  court,  such  opinion  shall  be  entered 
oH.  together  with  the  number  of  jurors  deemed  necessary. 
pon  such  order  it  shall  be  the  duty  of  the  clerk  of  said  court 
ify  the  Commonwealth's  attorney  and  the  said  commissioner 
iucery,  as  provided  by  law,  and  draw  from,  the  jury  box  of 
urt  the  number  of  names  designated  by  the  court  or  judge, 
case  may  be,  and  the  clerk  of  said  court  shall  issue  a  venire 
accordingly.  (Code  1887,  §  3147;  1889-90,  p.  144;  1899-00,  p. 
1902-3-4,  p.  604;  1904,  p.  122.) 

5994.  What  endorsed  on  ballot,  when  drawn;  what  entered 
. — When  any  person  is  drawn  and  returned  to  serve  as  a  juror 
resaid,  the  judge,  if  present,  if  not,  the  Commonwealth's  at- 
<■  or  commissioner  in  chancery,  shall  cause  to  be  endorsed  on 
Hot  containing  his  name,  the  word  "drawn,"  and  shall  return 
he  box ;  and  the  date  of  the  draft  shall  be  entered  on  the  list 
■ors  opposite  his  name.  (Code  1887,  §  3148.) 
,  5995.  No  person  liable  to  serve  as  juror  more  than  once  dnr- 
ime  year. — No  person,  who,  in  pursuance  of  such  draft,  has 
lly  attended  any  court  and  sei-ved  as  a  juror,  shall  be  liable 
drawn  again  during  the  same  year,  unless  all  the  persons 
;  names  are  in  the  jury  box  have  been  drawn  to  serve  during 
fear.    (Code  1887,  §  3149.) 

.  5996,  How  juries  selected  from  the  jurors. — On  the  day 
the  jurors  are  summoned  to  attend  at  any  court,  the  clerk 
write  the  name  of  each  one  who  shall  be  in  attendance  and 
scused,  on  a  separate  paper  or  ballot,  and  place  the  same  in 
to  be  kept  for  that  purpose ;  and  juries  for  the  trial  of  cases 
be  selected  therefrom  by  lot.  (Code  1887,  §  3150.) 
.  5997.  Fine  of  juror  for  non-attendance. — If  any  person,  duly 
oned  to  attend  as  a  juror  in  any  court,  shall  neglect  to  at- 
without  sufficient  excuse,  he  shall  pay  a  fine  not  exceeding 
y  dollars,  to  be  imposed  by  the  court.  (Code  1887,  §  3151.) 
.  5998.  The  court  may  discharge  jurors  or  dispense  with  their 
lance ;  no  person  eligible  for  whom  request  is  made^ — Any 
shall  have  power  to  discliarge  persons  summoned  as  jurors 
in,  or  to  dispense  with  their  attendance  on  any  day  of  its  sit- 
No  person  shall  be  eligible  to  service  on  any  jury  where  he, 
y  person  for  him,  solicits  or  requests  a  jury  commissioner  to 
his  name  in  a  jury  box,  or  in  any  way  designates  such  person 
iuror.  (Code  1887,  §  3152;  1899-00,  p.  1126.) 
levisors'  Note. — Formerly,  this  section  provided  that  no  person 
I  be  required  to  serve  more  tlinn  t«n  days  as  a  Juror  at  any  term 
irt.  This  provision  sometimes  subjected  courts  to  infwnvenience. 
i  frequently  la^t  more  than  ten  days,  and  it  was  not  deemed  uii- 
laMe  to  deprive  a  .juror  or  the  right  to  be  dIscharKed  solely  because 
<1  already  served  ten  days,  Jience  tills  provision  has  been  omitted. 
nst  sentence  of  the  revised  section  conforms  to  section  5086.     The 
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residue  of  the  section  as  it  stood  before  the  revision  has  been  oi 
view  of  the  folloiving  section. 

Sec.  5999.    When  not  enough  jurors,  how  deficiency  sui 

When,  by  reason  of  challenge  or  otherwise,  a  sufficient  nu 
jurors  summoned,  cannot  be  obtained  for  the  trial  of  any  ( 
court  may  cause  a  sufficient  number  to  be  returned  from 
standers,  or  issue  a  writ  of  venire  facias  for  jurors  from  th( 
or  corporation  at  large;  and  whenever  the  court  deems  i1 
for  the  convenient  dispatch  of  business,  it  may  cause  a 
venire  facias  to  be  issued  for  so  many  jurors  as  may  be  n( 
All  of  said  jurors  shall  be  summoned  from  a  list  of  persons 
serve  as  jurors  to  be  furnished  the  officer  by  the  court.  "' 
venire  facias  issued  under  this  section  shall  be  executed 
turned  as  the  court  shall  direct.  (Code  1887,  §  3153.) 
See  sections  4895-6  and  notes. 

Sec.  6000.  Examination  of  juror  as  to  interest,  prejudice 
not  indifferent  another  to  be  supplied. — The  court  shall,  oi 
of  either  party  in  any  suit,  or  may  of  its  own  accord,  exa 
oath  any  person  who  is  called  as  a  juror  therein  to  aseertaii 
er  he  is  related  to  either  party,  or  has  any  interest  in  th 
or  has  expressed  or  formed  any  opinion,  or  is  sensible  of  an; 
prejudice  therein;  and  the  party  objecting  to  any  juror 
troduce  any  competent  evidence  in  support  of  the  objecti 
if  it  shall  appear  to  the  court  that  the  juror  does  not  star 
ferent  in  the  cause,  another  shall  be  drawn  or  called  and  p 
his  stead  for  the  trial  of  that  cause.  And  in  every  case  the 
and  defendant  may  each  challenge  one  juror  peremptorily 
the  jury  consists  of  seven.  (Code  1887,  §  3154;  1902-3-4, 
1904,  p.  73.) 

Bovisors'  Note. — The  words,  "or  may  of  Its  own  accord," 
line  two  of  the  text,  are  new. 

A  juror  cannot  be  aeked  on  his  voir  dire  whether  he  Is  pi 
against    corporations.     Atlantic   &   D.    Ry.    Co.    v.    Reiger,    95 
28  S.  E.  590. 

Where  a  question  is  asked  a  juror  on  his  voir  dire  which  1 
permitted  to  answer,  the  action  of  the  trial  court  will  not  be 
in  the  appellate  court,  unless  the  bill  of  exceptions  shows  wha 
was  expected  on  what  the  parties  proposed  to  prove  by  the  juro: 

The  mere  fact  that  a  juror  is  Indebted  to  one  of  the  par 
not  render  him  incompetent.  Richardson  v.  Planters'  Bank,  94 
26  S.  E.  413. 

The  fact  that  a  Juror  had  been  deputy  sheriff  when  the  kll! 
place,    and    had    pursued   the   prisoner,    did    not   disqualify  the 
furnish   ground   for  a  new  trial;    certainly  not  when   the  objec 
not  brought  to  the  attention  of  the  court  until  after  the  verdict. 
Case,  92  Va.  772,  22  S.  E.  858. 

The  fact  that  a  juror  who  was  a  carpenter  was  at  the  tim< 
summoned  engaged  on  a  temporary  job  for  the  defendant,  y 
thought  was  terminated  by  the  summons,  is  not  sufficient 
aside  the  verdict,  the  plaintiff  having  known  the  facts,  but  not  o 
and  it  appearing  that  he  has  suffered  no  injury  by  the  service 
a  juror.      Reynolds  v.  Richmond  &  M.  Ry.  Co.,  92  Va.  400,  23  S 

The  fact  that  one  of  the  jurors  in  a  civil  case  is  a  friend  of  t 
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nd  that  he  Is  his  family  physician,  does  not  per  se  disqualify  him. 

peake  &  O.  R.  Co.  v.  Smith,  103  Va.  326,  49  S.  B.  487. 

rVhere  paaty  had  opportunity  to  question  Jurors  before  sworn,  and 

I  no  objection,  he  cannot  be  heard  a^er  the  verdict.     Simmons  v. 

nnell,  86  Va.  494,  10  S.  E.   838. 

t  is  not  assignable  error  that  a  proper  juror  was  Improperly  ex- 

i,  where  it  is  shown  that  the  prisoner  ha«  had  a  fair  and  impartial 

by  jury   free    from   exception.     Fistabume's   Case,    103    Va.    1023, 

B.  443. 

:ited  in  Hodges  v.  Com.,  89  Va.  267,  15  S.  B.  513.  See  notes  to 
n  6001. 

5ee  4  Min.  (3d  Ed.)  820;  Barton,  L.  Pr.  (2d  Ed.)  697;  Burks'  PI. 
,  pp.   471.   472,  473. 

^or  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
er  116,  section  17. 

;.  6001.  When  exception  to  juror  not  allowed. — ^No  exception 
J  juror  on  account  of  his  age  or  other  legal  disability,  shall 
lowed  after  he  is  sworn,  unless  by  leave  of  the  court.  (Code 

§  3155.) 

rhe  principle  of  this  section  is  applicable  alike  to  civil  and  criminal 
Poindexter's  Case,   33  Grat.   766,  791;   Kite's  Ca«e,   96  Va.  489, 
196,  31  S.  E.  895. 

:'oo  late  to  object  to  juror  after  verdict  (Poindexter's  Osae,  33  Orat. 
791),  even  though  disability  created  toy  the  Constitution  (Puryear 
m.,  83  Va.  51,  1  S.  E.  512);  but  it  has  been  decided  that  after 
;t  any  objection  is  addressed  to  the  sound  discretion  of  the  Court 
ges  v.  Com.,  89  Va,  267,  268,  15  S.  B.  613). 

Vhere  trial  court  overrules  motion  to  exclude  jurors,  and  exception 
;  ruling  is  not  made  till  after  verdict,  It  comes  too  late.     Town  ot 
k  v.  Parker,   79  Va.   660,  52  Am.  Rep.  640. 
See  next  section  and  notes. 

•'or  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
er  116,  section  18. 

5.  6002.  Irregfularity  cured  by  verdict. — No  irregularity  in 
mrrit  of  venire  facias  or  in  the  drawing,  summoning,  returning, 
npanelling  of  jurors  shall  be  sufficient  to  set  aside  a  verdict 
is  the  party  making  the  objection  was  injured  by  the  irregu- 
/  or  unless  the  objection  specifically  pointing  out  such  irregu- 
ies  was  made  before  the  swearing  of  the  jury;  and  no  judg- 
,  shall  be  arrested  or  reversed  for  the  failure  of  the  record  to 

that  there  was  a  venire  facias  unless  made  a  ground  of  ex- 
on  in  the  trial  court  before  the  jury  is  sworn.  (Code  1887, 
56;  1893-4,  p.  494.) 

RevLsors'  Note. — ^The  words,  "speclflcally  pointing  oat  such  irreKo- 
es"  are  new.  The  last  sentence  of  the  act  (dted  at  the  end  of 
ection)  provided  that,  "Tliis  act  shall  apply  to  Jurors  and  Juries  In 
aaes,  criminal  as  weU  as  civil."  This  sentence  has  heen  omitted, 
tection  4805. 

Objection  must  be  made  before  swearing  of  the  jury,  unless  party 
lown    to    be   injured    by    the    irregularity.     Parsons   v.    Harper,    16 

64. 
After  verdict  it  is   too  late  to   taJie  advantage  of  an  error  In   the 
;e  of   the   clerk   to   the   jury.     Rogers'    Case,    1    Va.   Dec.    798,    19 

162. 

This  section  cured  the  irregularity  where  county  Judge  failed  to 
i  the  annual  Jury  list,  but  gave  the  clerk  a  list  of  twenty-eight  names 
irsons  who  were  summoned  as  jurors,  and  from  whom  the  jury  was 
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regularly    chosen    without    exception.     Town    of    Suffolk    v.    Pa 
Va.   660,   52  Am.  Rep.   640. 

An  exception  to  the  regularity  of  summoning  andaconsti 
jury  comes  too  late  after  verdict  where  it  does  not  appear  that 
was  injured  thereby.  Charlottesville  v.  Failes,  103  Va.  53,  57, 
511;    Reynolds  v.  Richmond  &  M.   Ry.  Co.,  92  Va.  400,   23   S.  I 

The  question  of  Irregularity  in  the  manner  of  summoning 
stituting  a  special  jury  is  not  reviewable  on  error,  where  the  ( 
was  not  taken  until  after  the  verdict.      Charlottesville  v.  Failes, 
53,  48  S.  E.  511,  10  Va.  Law  Reg.  536. 

See  last  paragraph  of  section  4895,  which  is  applicable  to 
cases,  and  notes  thereon. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Ann 
chapter  116,  section  19. 

Sec.  6003.  Trial  judge  not  to  direct  verdicts. — In  no  acti 
before  a  jury  shall  the  trial  judge  give  to  the  jury  a  pen 
instruction  directing  what  verdict  the  jury  shall  render, 
p.  52.) 

See  articles  on  the  subject  of  directing  verdicts,  1 6  Va.  L 
241,  384,  401. 

Sec.  6004.  Fine  of  officers,  etc.,  for  neglect  of  duty. — ^ 
neglect  of  any  of  the  duties  required  in  this  chapter  to  be  pe 
by  any  of  the  officers  or  persons  mentioned  therein,  the  jure 
returned  shall  not  be  duly  drawn  and  summoned  to  att 
court,  any  person  guilty  of  such  neglect,  shall  pay  a  fine 
ceeding  twenty  dollars,  to  be  imposed  bv  the  court.  (Coc 
§  3157.) 

See  4  Min.    (3d  Ed.)   823. 

Sec.  6005.  How  special  juries  formed. — Any  court,  in  a  cas 
a  jury  is  required,  may  allow  a  special  jury,  which  s 
formed  in  the  following  manner:  The  court  shall  order  sv 
sons  to  be  summoned,  as  it  shall  designate  for  the  purpc 
from  those  summoned,  a  panel  of  twenty  qualified  jurors,  fr 
just  cause  of  exception,  shall  be  made,  from  which  sixteen 
chosen  by  lot.  Thereupon,  the  parties  or  their  counsel,  be 
with  the  plaintiff,  shall  alternately  strike  off  one  from  the 
so  chosen,  until  the  number  is  reduced  to  twelve,  who  sh? 
pose  the  jury  for  the  trial  of  the  cause.  If  the  parties  or  the 
sel  decline  or  fail  to  strike  off  any  from  the  sixteen,  or  i 
one  or  more  has  been  stricken  off  and  the  number  remai 
greater  than  twelve,  the  party  or  his  counsel,  entitled  next  i 
to  strike  off,  decline  or  fail  to  do  so,  then  a  jury  of  twelve 
trial  of  the  cause  shall  be  chosen  by  lot  from  the  sixteen 
number  remaining  as  aforesaid,  as  the  case  may  be.  (Cod 
§  3158.) 

Rovi.sors'  Note. — See,  as  afTecting  this  section,  Acts  1018, 
146,  p.  265. 

The  allowance  or  refusal  of  a  special  jury  is  a'  matter  restlni 
sound  judicial  discretion,  of  the  court.  Atlantic  &  D.  R.  Co.  v. 
87  Va.  130,  12  S.  E.  348.  That  discretion  will  not  be  interfer 
where  there  was  no  showing  that  the  facts  alleged  were  true,  a 
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nade  to  appear  on   appeal   that  any   injury   reeulted   from  refusal. 

lem  Ry.  Co.  v.  Oliver,  102  Va.  710,  47  S.  E.  862. 

3ee  note   of   Charlottesville   v.   Falles,    103   Va.    63,   48    S.   E.    511, 

■  section  6002. 

[n  selecting  a  special  jury  by  lot  it  is  immaterial  whether  four  are 

a  by  lot  from  the  panel  of  twenty,  leaving  sixteen,  or  sixteen  are 

1   by  lot,   leaving   four   who   are   to  be  discharged;    either  method 

lies  with  the  letter  and  the  spirit  of  the  law.     Duke  v.  Norfolk  & 

srn  R.  R.  Co.,   106  Va.   152,   55  S.  B.  548. 

:ited  but  not  construed  in  Ches.  &  O.  R.  Co.  v.  Oamahan,  118  Va. 

5  S.  E.  863. 

>ee  Barton,  L.  Pr.   (2d  Ed.)   597;   4  Mln.  (3d  Ed.)   822;  Burks'  PI. 

,  p.   473. 

■'or  W.   Va.   decisions   on   similar  statute,   see  Justls'  Annotations, 

er  116,  section  21. 

;.  6006.  Whence  jurors  obtained  for  trial  of  case  to  which  a 
town,  or  county,  is  a  party;  how  the  venire  facias  directed  and 
ited;  how  jury  formed. — If,  in  any  case  which  is  to  be  tried  by 
y,  a  county,  city,  or  town  be  a  party,  and  the  trial  is  to  be 
n  a  court  of  said  county  or  city,  the  said  cotirt,  or  the  judge 
of  in  vacation,  shall,  upon  the  application  of  either  party,  or- 
uch  number  of  persons  (not  less  than  twenty),  qualified  to 

on  juries,  as  the  court  or  judge  may  prescribe,  to  be  sum- 
d  from  an  adjacent  county,  city,  or  town.  A  writ  of  venire 
i  shall  be  issued  for  the  purpose,  directed  to  the  sheriff  or  ser- 
,  to  summon  the  number  of  persons  specified,  from  a  list  to 
rnished  either  by  the  trial  judge  or  by  the  judge  of  the  cir- 
r  corporation  court  of  the  county  or  city  from  which  the  jurors 
)  be  summoned,  and  from  those  summoned,  a  panel  of  twenty 
led  jurors,  free  from  just  cause  of  exception,  shall  be  made, 
which  a  jury  of  twelve  for  the  trial  of  the  case  shall  be  chosen 

manner  prescribed  by  the  preceding  section.  A  writ  of  venire 
;  awarded  under  this  section  may  be  directed  to  and  executed 
e  sheriff  or  sergeant  of  the  county  or  corporation  in  which 
•ial  is  to  be  had,  or  from  which  the  jurors  are  to  come.  (Code 
§  3159.) 

tevisors'  Note. — ^The  provi-slon  that  the  jurors  shall  be  summoned 
a  list  furnished  either  by  the  trial  judge  or  by  the  Judge  of  tlie 
;  or  corporation  court  of  the  county  or  city  from  which  the  jurors 
>  be  summoned  is  new,  and  seems  desirable  in  order  to  have  the 

properly  selected.     For  a  similar  provision  applicable  to  criminal 

see  section  4901. 
ee   Barton,   L.   Pr.    (2d   Ed.)    597 

.  6007.  Pay  and  mileage  of  jurors. — ^Every  person  summoned 
juror  shall  be  entitled  to  one  dollar  and  fifty  cents  for  each 
f  attendance  upon  the  court,  and  at  the  rate  of  five  cents  per 
for  each  mile  of  travel  by  most  direct  route  in  going  to  and 
ling  from  court ;  such  mileage,  however,  in  no  case  to  exceed 
ollar  per  day,  except  when  summoned  for  the  trial  of  cp.ses 
led  for  in  the  preceding  section,  in  which  cases  the  court  may 
them  their  actual  expenses  in  addition  to  their  per  diem, 
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such  pay  and  mileage  tr  be  paid  out  of  the  county  or  cori 
levy. 

And  when  huring  the  same  day  a  person  has  served  as  i 
for  which  he  is  entitled  to  be  paid  out  of  the  public  treasu 
has  also  served  as  a  juror,  for  which  he  is  entitled  to  be  p 
of  the  county  or  corporation  levy,  the  court  shall  divide  i 
and  mileage  for  such  day  between  the  State  and  the  county 
poration ;  and  it  shall  be  the  duty  of  the  sheriff  or  sergeant 
term  of  the  court  during  which  an  allowance  is  made  or  h 
made  under  this  section,  to  furnish  the  clerk  of  such  court 
statement,  showing  the  number  and  names  of  the  jurors  in 
ance  upon  the  court,  and  the  number  of  miles  respectively  o 
as  aforesaid.  In  every  case  the  claim  of  the  juror,  for  atti 
and  for  mileage,  as  aforesaid,  shall  be  verified  by  his  affidi 
cities,  where  the  jurors  are  summoned  to  attend  courts  held 
cities  such  jurors  shall  only  receive  one  dollar  for  each  da 
tendance  upon  said  court  without  serving  upon  a  jury.  (Co( 
§  3160;  1895-6,  p.  827;  1908,  p.  27.) 

Revisors'  Note. — See,  as  affecting  this  section,  Acts   1918, 

Sec.  6008.  Jnror  departing  without  leave,  etc.,  not  entitled 
— No  person  shall  be  entitled  to  receive  any  compensation 
vice  as  a  juror,  if  he  shall  depart  without  the  leave  of  thi 
or,  being  summoned  as  a  witness  for  the  Commonwealt 
charge  for  his  attendance  as  such.  (Code  1887,  §  3161.) 
See  4  Min.  (3d  Ed.)  823. 

Sec.  6009.  Clerks  to  enter  amoimt  due  each  juror  and  he 
to  be  paid. — The  clerk  of  any  court  in  which  juries  are  im 
shall,  before  its  final  adjournment  at  each  term,  and  under 
rection  of  the  court,  make  an  entry  upon  its  minutes,  stal 
amount  to  which  each  juror  is  entitled  for  his  services  or 
ance  during  the  term,  and  specifying  how  much  is  payable 
Commonwealth,  and  how  much  by  the  county  or  corporatioi 
1887,  §  3163.) 

Sec.  6010.  Clerk  to  tranunit  to  Auditor  list  of  allowa 
jurors  against  thei  State,  and  to  deliver  to  jurors  copies  oi 
ances  made  them;  treasurers  to  pay  jurors;  how  reimburse* 
payment  of  such  allowances  barred. — It  shall  be  the  duty 
clerk  immediately  after  the  adjournment  of  the  court  to  t 
to  the  Auditor  of  Public  Accounts  a  list  of  all  orders  under 
ceding  section,  making  allowances  against  the  Commonwea' 
to  the  treasurer  of  the  county  or  city  a  list  of  all  such  orde 
ing  allowances  against  the  city  or  county,  with  a  certificafc 
correctness  of  the  list  and  the  aggregate  amount  thereof  si( 
the  judge  of  the  court  and  himself  annexed  thereto,  and 
deliver  to  each  juror  certified  copies  of  any  orders  jnakinj 
lowance  to  him,  whether  the  same  be  payable  by  the  Commo 
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y  the  county  or  corporation ;  and  the  treasurer  of  such  county 
orporation  shall  upon  demand  pay  to  such  juror  the  amount 
ved  him,  which  shall  be  repaid  to  the  said  treasurer  out  of 
public  treasury  or  out  of  the  county  or  corporation  levy,  as 
;ase  may  be,  upon  the  production  of  satisfactory  proof  that  the 
!  has  been  actually  paid  by  him,  but  the  said  treasurer  shall  not 
epaid  any  allowance  made  against  the  Commonwealth  unless 
)pears  on  the  list  herein  directed  to  be  sent  to  the  Auditor  of 
ic  Accounts;  no  such  allowance  shall  be  paid  unless  presented 
in  two  years  from  the  time  of  rendering  the  service.  (Code 
,  §  3164:  1895-6,  p.  484.) 

c.  6011.    When  a  person  not  to  serve  as  juror. — No  person  shall 

dmitted  to  serve  as  a  juror  at  a  term  of  a  court  during  which 

as  any  matter  of  controversy,  which  has  been  or  is  expected  to 

■ied  by  a  jury  during  the  same  term.    (Code  1887,  §  3165.) 

See  4  Min.   (3d  Ed.)   823;  Barton,  L.  Pr.   (2d  Ed.)   598. 

For  W.   Va.   decisions  on  similar  statute,   see  JuAtis'   Atmotationa, 

ter  116,  section  38. 

c.  6012.  Waiver  of  trial  by  jury;  number  of  jurors  for  trial  of 
cases. — In  any  case,  unless  one  of  the  parties  demand  that  the 
be  tried  by  a  jury,  the  whole  matter  of  law  and  of  fact  may 
card  and  determined,  and  judgment  given  by  the  court.  In 
cases  the  jury  shall  consist  of  five  persons  in  cases  now  cog- 
ble  by  justices  of  the  peace,  and  of  seven  in  cases  not  so  cog- 
ble.  And  in  any  case  in  which  the  consent  of  the  plaintiff  and 
ndant  shall  be  entered  of  record  it  shall  be  lawful  for  the  plaint- 
D  select  one  person,  who  is  eligible  as  a  juror,  and  for  The  de- 
ant  to  select  another,  and  for  the  two  so  selected  to  select  a 
i  of  like  qualifications,  and  the  three  so  selected  shall  consti- 
a  jury  in  the  case.  They  shall  take  the  oath  required  of  jurors, 
hear  and  determine  the  issue,  and  any  two  concurring  shall 
ler  a  verdict  iii  like  manner  and  with  like  efifect  as  a  jury  of 
n :  provided,  this  section  shall  not  be  so  construed  as  to  affect 
ly  way  the  empanelling  of  special  juries  as  provided  in  section 
;housand  and  five.     (Code  1887,  §  3166;  1902-3-4,  p.  605.) 

Where  a  jury  Is  waived,  and  whole  matter  of  law  and  evidence  is 
litted  to  and  determined  by  the  court,  and.  Its  judgment  being  ex- 
!d  to,  the  evidence  is  certified,  the  bill  of  exceptions  will  be  treated 
iis  court  as  on  a  demurrer  tn  the  evidence.  Randolph  v.  Longdate 
Co.,  84  Va.  457,  5  S.  E.  30.  In  this  conneection,  see  section  6363 
revisors'  note. 

If  record  shows  that  parties  agreed  to  a  Jury  of  eleven,  the  verdict 
lat  number  is  valid.  Roach  v.  Blaltey.  89  Va.  767,  17  S.  E.  228. 
In  enforcing  a  liability  arising  under  the  Federal  Employers'  Liability 
of  which  the  State  courts  are  expressly  given  jurisdiction,  the  de- 
ant  has  no  right  to  demand  a  jury  of  twelve,  or  one  composed  of 
jther  manner  than  that  prescribed  by  the  laws  of  this  State.  Chesa- 
e  &  Ohio  Ry.  Co.  v.  Carhahan,  118  Va.  46,  86  S.  E.  863. 
Under  the  Constitution  of  18  69,  this  section  did  not  apply  to  criminal 
i.      Mays"  Case,   82   Va.   550;   Ford's  Case,  Id.   653. 
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Cited  in  note  to  article  on  the  enforcement  of  rights  un 
Federal  Law  in  State  Court,   1  Va.  L.  R.  N.  S.  734. 

See  4Min..  (3d  Ed.)  823,  926;  Barton,  L.  Pr.  (2d  Ed.)  58 
714,  1250. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anne 
chapter  116,  section  29. 

Sec.  6013.  Views  by  juries. — The  jury  may,  in  any  case,  i 
criminal,  at  the  request  of  either  party,  be  taken  to  view  th( 
ises  or  place  in  question,  or  any  property,  matter  or  thing,  r 
to  the  controversy  between  the  parties,  when  it  shall  apj 
the  court  that  such  view  is  necessary  to  a  just  decision :  pr 
that  in  a  civil  case  the  party  making  the  motion  shall  ad\ 
sum  sufficient  to  defray  the  expenses  of  the  jury,  and  the 
who  attend  them  in  taking  the  view,  which  expenses  shall  b< 
wards  taxed  like  other  legal  costs.  (Code  1887,  §  3167;  190^ 
605.) 

The  general  rule  is  that  motions  for  views  by  juries  are  ad 
to  the  sound  discretion  of  the  trial  court,  and  the  ruling  of  the  tri 
thereon  will  not  be  reversed  by  the  appellate  court,  unless  It  appea 
the  record  that  a  view  was  necessary  to  a  just  decision.  B  &  O 
V.  Polly,  Woods  &  Co.,  14  Grat.  447,  470;  Stonegap  Co.  v.  Hi 
119  Va.   271,  89  S.  E.  305. 

This  section  was  made  to  apply  expressly  to  criminal  cases,  tt 
the  opinion  in  Lftton's  Case,  101  Va.  833,  44  S.  E.  923,  where  the 
of  the  statute  will  be  found 

See  Barton,  L.  Pr.  (2d  Ed.)  1322;  4  Min.  f3d  Ed.)  731; 
PI.   &  Pr.,  p.  588. 

For  W.  Va.  decisions  on  similar  statute,  see  Justla'  Anne 
chapter  116,  section  30. 

Sec.  6014.  Disclosure  by  juror, — A  juror,  knowing  anythii 
tive  to  a  fact  in  issue,  shall  disclose  the  same  in  open  court 
1887,  §  3168.) 

A  new  trial  ought  not  to  be  granted  on  the  affidavits  of  twi 
jurors  that  they  were  influenced  in  their  verdict  by  one  of  th 
body  in  the  jury  room.      Price's  Ex'r  v.  Warren,  1  Hen.  &  M.   3S 

For  a  juror  to  say  upon  hearing  a  fact  testified  by  a  wltnes 
sir;  I  know  all  about  it;  that's  so" — is  only  in  obedience  to  this 
Atlantic  &  D.  R.  Co.  v.  Peake,  87  Va.  130,  12  S.  E.  348. 

For  W.  Va.  decisions  on  similar  statute,  see '  Justis'  Ann 
chapter  116,  section  31. 
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I.  How  witnesses  summoned 
•  and  compelled  to  attend. 

!.  How  and  when  warrant  tried 
and  judgment  given;  when 
justice  shall  associate  with 
himself  other  justices. 

I.  Judgment  to  be  endorsed  on 
papers. 

L  Justice's  record  book;  what 
to  be  entered  therein;  when 
delivered   to  clerk. 

i.  Justice  to  deliver  abstract  of 
judgment. 

i.  When  and  by  whom  new 
trial  awarded. 

r.  How  appeal  allowed  or  ex- 
ecution stayed. 

i.  When  and  by  whom  writ  tax 
to  be  paid  in  cases  appealed 
from  justices  of  the  peace 
or  civil  justices. 

I.  When  and  how  execution  is- 
sued. 

».  How  directed  and  return- 
able;  how  renewed. 

I.  Clerk  to  docket  and  index 
executions;  his  fee;  how 
further  executions  issued 
and  directed. 

!.  In  proceedings  against  offi- 
cer for  failure  to  pay  over 


6033. 


6034. 


money,  etc.;  what  to  be  evi- 
dence; duty  of  Jastlce. 

Officer  fined  for  failure  to  re- 
turn execution;  motion  be- 
fore, and  Judgment  by  Jus- 
tice against  officer  and 
sureties  for  amount  of  exe- 
cution. 

Officer  and  sureties  liable  for 
money  collected  after,  as 
well  as  before,  return  day 
of  execution;  also  for 
moneys  received  for  claims; 
when  receipt  therefor  evi- 
dence of  collection. 

Proceedings  before  a  Justice 
to  try  the  title  of  property 
levied  on  under  distress 
warrant  or  execution  from 
justice;  when  and  how  ap- 
peal allowed. 

Duty  of  justice  and  clerk; 
when  appeal  allowed.  * 

Where  appeal  cognizable. 

How  tried;  Judgment. 

Notice  to  try  appeal;  prefer- 
ence over  other  cases. 
6040.  To  give  circuit  courts  Juris- 
diction of  scire  facias  or  ac- 
tion to  revive  judgments  of 
justices  of  the  peace. 


^035. 


6036. 

6037. 
6038. 
6039. 


Bc.  6015.  Of  what  a  justice  to  have  jurisdiction. — Any  claim  to 
'ific  personal  property,  or  to  any  debt,  fine,  or  other  money,  or 
lamages  for  breach  of  any  contract,  or  for  any  injury  done  to 
serty,  real  and  personal,  which  would  be  recoverable  by  action 
aw  or  suit  in  equity,  shall,  when  the  claim  is  to  a  fine,  if  the 
lunt  of  such  claim  does  not  exceed  twenty  dollars,  and  in  all 
;r  cases,  if  the  claim  do  not  exceed  three  hundred  dollars  (ex- 
ive  of  interest),  be  cognizable  by  a  JLUstice,  even  though  the 
tn  be  for  or  against  the  city,  town,  or  county  in  which  such  jus- 
resides.  Justices  shall  also  have  jurisdiction  of  actions  of 
kwful  entry  or  detainer  in  cases  provided  by  section  fifty-four 
dred  and  forty-five.  (Code  1887,  §  2939;  1891-2,  p.  975;  1902- 
p.  670;  1916,  p.  758.) 

Revisors'  Note. — This  and  the  three  following  sections  are  based 
he  same  aft  (Acts  191G,  p.  758).  The  last  sentence  of  section  6015 
e>w.  Section  60in  takes  the  place  of  the  second  and  third  sentences 
le  act.  Section  6017  mokes  material  changes  in  the  law.  Formerly, 
lie  amount  or  tiling  in  controversy  exceeded  the  sum  or  value  of 
BNTY  dollars,  npon  application  of  the  defendant,  and  apon  affidavit 
he  had  a  substantial  defense  thereto,  the  Justice  was  required  to 
ove  the  case  to  the  court.     It  wiU  be  observed  that  nnder  section 
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6017  the  snm  or  value  of  the  subject  of  the  controvo^y  must 
FIFTY  dollars  befoce  a  removal  may  be  had,  but  that  no  afflda 
substantial  defense  Is  required.  The  affidavit  is  dispensed  with 
reason  that  under  the  former  law  such  affidavits  wer«  oftei 
promiscuously,  and  when  the  cases  were  called  in  court,  no  < 
whatever  were  set  up.  Under  the  revised  section  6017,  the  ji 
not  required  to  remove  the  case  until  the  accrued  costs  and  the 
have  been  paid,  and  on  removal  the  Justice  is  to  transmit  to  tl 
the  writ  tax  received  by  him.  As  to  the  writ  tax  in  cases  of  ap| 
section  6028.  Formerly,  also,  it  was  provided  that  the  remoi 
should  not  be  tried  at  any  term  except  by  consent  of  the  parties 
it  shall  have  been  docketed  ten  days  previous  thereto.  This  p 
is  omitted,  and  now  the  trial  may  be  bad  when  tlie  case  is  rea 
tlie  docket,  unless  a  postponement  or  continuance  be  granted  as 
cases. 

A  writ  of  prohibition  will  be  awarded  to  preTent  a  justi 
-  taking  jurisdiction,  of  a  debt  in  exceea  of  one  hundred  dollai 
three  hundred)  which  has  been  split  up  into  notes,  each  less  t 
hundred  dollars,  all  of  which  are  due,  and  for  which  separate  ^ 
are  being  prosecuted.  But  if  these  proceed  to  judgment  with  I 
sent  or  acquiescence  of  the  defendant,  such  judgments  cannot  b 
after  collaterally  assailed  by  third  persons.  Consent  cannot  gh 
diction,  but  in  this  case  the  justice  had  jurisdiction  over  the  an 
each  judgment.     Adams  t.  Jennings,  103  Va.  579.  49  S.  E.  982 

A  claim  due  under  a  contract  exceeding  the  jurisdiction  of  t 
of  the  peace  cannot  be  split  up  into  several  amounts  to  bring  then 
hia  jurisdiction.  Adams  v.  Jennings,  103  Va.  579,  10  Va.  Li 
1079,  1084,  and  note,  49  S.  S.  982. 

When  the  cause  of  action  is  not  within  the  jurisdiction  gra 
law  to  the  tribunal,  the  court  will  dismiss  the  suit  at  any  time  v 
fact  is  brought  to  its  notice.  W.  U.  Tel  Co.  v.  Pettyjohn,  88  1 
13  S.  B.  4Sl. 

The  penalty  imposed  by  section  1292  of  the  Code  of  1887 
fine,  justice  has  no  jurisdiction  of  a  claim  to  recover  the  same,  i 
ceeds  twenty  dollars.     Id.     See  section  4042. 

For  note  of  case  In  which  justice's  jurisdiction  was  denied 
of  personal  injury,  see  10  Va.  Law  Reg.  828. 

For  notes  as  to  jurisdiction  of  justice  of  the  peace  to  recov 
see  10  Va.  Law  Reg.  239,  941. 

See  note  to  N.  &  W.  Ry.  Co.  v.  Overton,  3  Va.  Law  Reg. 

Sufficiency  of  the  evidence  whereon  judgment  is  founded  ca 
inquired  into  on  habeas  corpus  where  the  justice  had  jurisdiction 
conduct  of  the  case  has  been  in  strict  conformity  with  the  i 
procedure  in  such  cases.  .Ex  parte  Marx,  86  Va,  40,  9  S.  E.  47! 

A  judgment  against  an  in.fant  defendant  seems  to  be  ' 
unless  the  infant's  interests  were  represented  by  a  guardian  a 
duly  appointed  (22  Cyc.  p.  641),  and  it  seems  that  a  justice 
peace  has  Inherent  power  to  appoint  a  guardian  ad  litem.     Id.  6 

See  section  4987  and  following,  relating  to  what  criminal 
police  justices  and  justices  of  the  peace  may  try. 

Concerning  justices  of  the  peace  for  cities  and  police  justl 
chapter  123;  civil  and  police  justices  and  civil  justices,  chapt 
trial  justices  in  counties  having  a  population  in  excess  of  three  1 
persons  per  square  mile,  section  4988. 

See  Barton,  L.  Pr.  (2d  Ed.)  38,  note:  4  Min.  (3d  Ed.)  I! 
973;  Burks'  PI.  &  Pr.,  pp.  10,  40,  44,  785;  Gregory's  Forms  Ni 
462,  620,  621. 

Seo.  6016.    Procedure  when  plaintiff  swears  to  his  claim.- 
warrant  be  upon  an  account  or  contract  express  or  implied 
(2648) 


Digitized  by 


Google 


250]       JUSTICES  AND    WARKANTS   FOB   SMALL  CLAIMS  §6019 


, 


Qent  of  money,  affidavits  may  be  made  and  like  prooeedings 
as  is  provided  by  section  sixty-one  hundred  and  thirty-three, 
1  action  of  assumpsit.     (Id.) 
Revisors'  Note. — See  revisers'  note  to  the  preceding  section. 

c.  6017.  Removal  to  court. — In  every  case  cognizable  by  a  jus- 
wliere  the  amount  or  thing  in  controversy  exceeds  the  sum  or 
e  of  fifty  dollars,  the  justice  shall,  at  any  time  before  trial,  upon 
ipplication  of  the  defendant,  and  upon  the  payment  by  him  of 
iosts  accrued  and  writ  tax,  remove  the  case,  and  all  the  papers 
?of,  to  the  circuit  court  of  the  county  or  to  the  corporation 
t  of  the  city  wherein  the  warrant  has  been  brought  and  transmit 
le  clerk  the  writ  tax  received  by  him,  and  the  clerk  of  the 
court  shall  forthwith  docket  the  case.  On  the  trial  of  the  case 
iroceedings  shall  conform  to  proceedings  under  section  six  thou- 
and  forty-six.  (Id.) 
Revisors'  Note. — See  revisors'  note  to  section  6015. 
See  14  Va.  L.  R.  810,  where  the  opinion  Is  expressed  that  unlawful 
'  and  detainer  cases  are  not  removable. 

c.  6018.    Trial  in  court;  defective  or  irregtilar  warrants. — ^Ap- 

s  under  section  six  thousand  and  twenty-seven  from  justices 
warrants  removed  imder  the  preceding  section  shall  be  tried  ac- 
ing  to  the  principles  of  law  and  equity,  and  where  the  same 
lict  the  principles  of  equity  shall  prevail.  No  warrant  shall  be 
lissed  by  reason  of  the  mere  defects,  irregularities,  or  omissions 
le  proceedings  before  the  justice,  or  in  respect  to  the  form  of  the 
rant,  where  the  same  may  be  corrected  by  a  proper  order  of  the 
t;  but  the  court  to  which  the  appeal  is  taken,  or  the  warrant 
jved  shall  retain  the  same,  with  full  power  to  direct  all  neces- 

amendments,  to  enter  such  orders  and  direct  such  proceed- 
as  will  tend  to  correct  the  defects,  irregularities,  and  omissions 
esaid,  to  promote  substantial  justice  to  all  parties,  and  to  bring 
It  a  trial  of  the  merits  of  the  controversy.    This  statute  shall  be 
rally  construed,  to  the  end  that  justice  be  not  delayed  or  de- 

by  reason  of  errors  in  the  warrant  or  in  the  form  of  the  pro- 
lings ;  and  the  court  may  make  such  provision  as  to  costs  and 
inuances  as  may  be  just.     (Id.) 
Revisers'  Note. — See  revisors'  note  to  section  6015. 

«.  6019.  In  what  cases  justices  of  the  peace  shall  not  have  jtuis- 
ion  in  a  suit  or  warrant, — If  a  justice  of  the  peace  be  a  party  to 
lit  or  warrant,  or  be  interested  in  the  result  thereof,  otherwise 
1  as  a  resident  or  taxpayer  of  the  district  or  county,  or  be  re- 
d  to  either  of  the  parties  as  grandfather,  father,  father-in-law, 
son-in-law,  brother,  brother-in-law,  nephew,  uncle,  first  cousin, 
rdian,  or  ward,  or  be  a  material  witness  for  either  party,  or 
I  has  such  claim  in  his  hands  for  collection  for  compensation,  he 
1  not  take  cognizance  thereof,  unless  all  parties  to  the  suit  con- 
:  thereto  in  writing.    To  any  judgment  entered  by  a  justice  in 
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such  case,  without  such  consent,  an  appeal  may  be  taken  re( 
of  amount  in  controversy  as  other  appeals  are  taken,  and  sue 
ment  shall  be  annulled  and  set  aside ;  but  unless  an  appeal 
taken  the  judgment  shall  be  valid  and  binding.  But  when  a 
is  under  such  disabilities,  any  other  justice  in  the  same  distr 
exercise  jurisdiction  in  the  case,  or  if  there  be  no  other  disini 
justice  in  the  same  district,  then  any  other  justice  in  the  same 
may  exercise  jurisdiction,  if  there  be  no  other  objection.  1 
in  this  section  shall  be  construed  as  permitting  or  authorizi 
tices  of  the  peace  to  receive  claims  or  evidences  of  debt  foi 
tion.     (1912,  p.  574.) 

Sec.  6020.    How  warrant  issued,  directed,  and  returnable 
executed;  how  served  on  corporation. — ^A  justice,  when  ap] 
by  any  person,  shall  issue  a  warrant  directed  to  a  constable 
sheriff  or  sergeant  of  the  county  or  corporation  wherein 
fendant  resides,  together  with  a  copy  thereof,  requiring 
summon  the  person  against  whom  the  claim  is  to  appear  bef( 
or  some  other  justice  on  a  certain  day,  not  exceeding  thirl 
from  the  date  thereof,  to  answer  such  claim.    It  shall  be  m 
turnable  to  some  place  within  the  magisterial  district  in  wfa 
defendant,  or,  if  there  be  more  than  one,  either  defendant 
unless  the  justice,  for  good  cause,  direct  it  to  be  returned  1 
other  place  within  his  county  or  corporation.     If  a  public 
corporation  be  defendant,  the  warrant  may  be  issued  and  t 
the  county  or  corporation  in  which  the  cause  of  action  or  ai 
thereof  arose.    The  warrant  may  be  executed  in  any  part 
county  or  corporation.    The  warrant  shall  be  served  as  provi 
in  sections  six  thousand  and  forty-one,  six  thousand  and  sixt 
and  six  thousand  and  sixty-four.     (Code  1887,  §  2940;  1881 
57;  1893-4,  p.  579;  1897-8,  p.  942;  1899-00,  p.  445.) 

Revlsors'  Note. — The  cb^ange  in  the  language  of  lines  two  ai 
of  the  text  to  "a  constable  or  the  sheriff  or  sergeant  of  the  oo 
c<H-poration"  was  made  in  order  to  conform  to  the  language 
sections  6030  and  6031.  The  words,  "or  in  which  the  cause  o< 
arose"  appear  in  section  2040  of  the  Code  of  1887,  but  this  sect 
afterwards  lantended  so  as  to  restrict  the  venne  of  the  warrant 
county  or  corporation  in  which  the  defendant  or  one  of  the  def 
resides.  In  making  this  cttange,  the  draftsman  failed  to  strike 
the  section  the  words  "or  In  which  the  cause  of  section  arose," 
creating  confusion.  They  no  longer  appear  In  this  part  of  the 
The  words,  "But  in  no  case  shall  a  warrant  be  made  returnab 
county  or  corporation  other  than  that  In  which  the  defendant  or 
them  reeides,"  formerly  appear  In  this  section,  are  unnecessarj 
is  provided  above  that  the  warrant  should  be  returnable  to  son 
In  the  magisterial  district  of  the  defendant,  unless  the  Justice  f< 
cause  shown  direct  It  to  be  returned  to  some  other  place  wit 
county  or  corporation.  It  should  be  observed  that  under  the 
section  the  good  cause  need  noC  be  shown  ON  OATH,  as  was  ti 
before  the  revision.  The  words  in  the  section  as  it  fonne*1y  rea 
ing  a  CMporatlon  reside  in  any  county  or  corporation  ti>roagfa  wi 
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>f  transportation  runs,  or  in  which  it  does  bnainess,  w«re  likely  to 
rouble  in  the  matter  of  son-ice  of  process.  The  object,  no  doubt, 
o  give  jurisdiction  where  tlie  cause  of  action  arose,  and  the  third 
nee  of  the  revised  section  provides  that,  "if  a  PUBLIC  SERVICE 
ration  be  defendant,  the  warrant  may  be  iasued  and  tried  in  Ijie 
y  or  corporation  in  wWch  the  cause  of  action  or  any  {Hurt  thereof 
*• 

iee  4  Mln.  (3d  Ed.)  157,  247,  575,  648,  9  Va.  L.  Reg.  241;  Greg- 
Forms  No.  430;   Burks'  PI.  &  Pr.,  p.  40. 

i'here  Is  a  special  act  making  Henrico  County  Courthouse,  in  the 
il  Richmond,  a  part  of  each  of  the  four  magisterial  districts  of  the 
y.  Acts  1912,  p.  489.  It  would  seem  therefore,  that  all  warrants 
St  residents  of  said  county  may  be  made  returnable  to  the  court- 


;.  6021.    How  witnesses  summoned  and  compelled  to  attend. — 

loenas  for  witnesses  may  be  issued  by  a  justice  directed  to  a 
;able,  sheriff,  or  sergeant  of  any  county  or  corporation.  Any 
m  summoned  to  attend  as  a  witness  before  a  justice  who  shall 
io  to  attend  shall,  unless  he  show  a  reasonable  excuse  therefor 
in  ten  days  after  being  summoned  to  state  such  excuse,  be  fined 
le  justice  before  whom  the  failure  occurred  a  sum  not  exceeding 
dollars  for  the  use  of  the  party  on  whose  behalf  he  was  sum- 
id.  (Code  1887,  §  2941;  1889-90,  p.  57.) 
Revisors'    Note. — The   word    "sergeant"   In   line  two  of  the  text  is 

See  first  sentence  of  revisors'  note  to  the  preceding  section. 
discussion  of  this  section  as  applied  to  oral  summoning  of  witnesses, 
a.  Law  Reg.  624. 

c.  6022.  How  and  when  warrant  tried  and  judgment  given ;  when 
ce  shall  associate  with  himself  other  justices. — The  justice  shall 
uch  warrant  according  to  the  principles  of  law  and  equity,  and 
judgment  for  the  sum  due  to  either  party,  with  interest,  or 
he  property  to  which  the  plaintiff  is  entitled  (or  its  value),  with 
ages.  Costs  shall  be  awarded  or  refused  to  either  party  on  like 
ciples.  In  the  trial  of  all  warrants,  both  civil  and  criminal,  upon 
ication  of  the  defendant,  at  any  time  before  trial,  to  the  jus- 
of  the  peace,  who  issued  said  warrant  and  before  whom  it  is 
pnable,  such  justice  shall  associate  with  himself  two  other  jus- 
of  the  peace  of  the  county,  who  shall  try  said  warrant,  and  in 
of  disagreement  in  opinion,  the  opinion  of  the  majority  shall 
ail;  but  no  such  trial  of  any  civil  warrant  shall  be  had  within 
days  after  the  service  of  the  warrant,  except  with  the  consent  of 
parties.  (Code  1887,  §  2942;  1904,  p.  98;  1914,  p.  44.) 
If  tried  in  less  than  five  days  without  consent,  error  Is  jurisdictional. 
Uon   Perpetual  Bldg.  &  Loan  Co.   v.  Haden,  92  Va.  201,  23  S.  B. 

See    4    Min.    (3(1    Ed.)    248,    249. 

«.  6023.  Judgment  to  be  endorsed  on  papers. — The  justice  ren- 
ag  any  such  judgment  shall  endorse  on  the  face  of  the  writing, 
unt,  or  other  paper,  on  whieli  the  warrant  issued,  or  on  any 
ing,  account,  or  other  paper,  allowed  as  a  set  off,  the  date  and 
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amount  of  the  judgment  and  costs,    and  affix  his  name  there 
(Code  1887,  §  2943.) 

See  4  Min.  (3d  Ed.)   249. 

Sec.  6024.  Justice 's  record  book ;  what  to  be  entered  therein ;  wh 
didivered  to  clerk. — He  shall  also,  in  a  book  kept  for  the  purpose,  < 
ter  the  date  of  the  judgment,  the  name  of  the  person  for,  and 
the  person  against,  whom  it  is,  and  its  amount;  also  the  date 
any  execution  issued  thereon,  and  to  whom  delivered.  If  he  f 
to  do  so,  he  shall  forfeit  twenty  dollars.  The  cost  of  said  bo 
shall  be  chargeable  on  the  county  or  corporation.  When  the  s£ 
book  is  completed,  or  in  case  of  a  vacancy  in  his  office  by  deal 
resignation,  removal,  or  otherwise,  it  shall  be  delivered  to  the  de 
of  the  circuit  court  of  his  county  or  the  corporation  court  of  1 
city  by  the  justice,  if  alive,  and  by  his  personal  representative, 
he  be  dead,  to  be  kept  by  said  clerk  among  the  records  of  his  offi 
if  it  be  completed,  but  otherwise  to  be  delivered  to  his  success 
in  office.    (Code  1887,  §  2944.) 

Revlsors'  Note.— The  last  sentence  of  this  section  is  substltnl 
for  tlie  last  sentence  of  ttie  section  as  contained  in  the  Code  of  ISI 
There  would  seem  to  be  no  necessity  for  multiplying  these  books,  » 
for  having  a  new  book  every  time  there  is  a  new  Justice.  If  the  book  I 
been  completed,  it  ought  to  be  kept  in  the  clei^'s  office;  if  it  has  i 
been  completed,  it  should  be  turned  over  to  the  succeeding  Justice,  a 
be  a  continuing  record  of  the  olBce. 

Sec.  6025.  Justice  to  deliver  abstract  of  judgment. — The  just 
rendering  any  such  judgment  shall  certify  and  deliver  an  abstra 
thereof  at  any  time  during  his  continuance  in  office  to  any  p 
son  interested  therein  who  may  desire  to  have  the  same  docket< 
but  if  the  justice  rendering  said  judgment  be  absent  from  his  coi 
ty  or  corporation  or  his  office  be  vacant  such  abstract  of  judgm< 
may  be  made  and  certified  by  his  successor  in  office  or  any  otl 
justice  of  the  county  or  corporation.  (Code  1887,  §  2945.) 

Sec.  6026.  When  and  by  whom  new  trial  awarded. — ^After  thii 
days  from  any  such  judgment,  no  new  trial  shall  be  granted 
the  case,  nor  shall  it  be  granted  within  the  thirty  days,  unless  ^ 
opposite  party  be  present  at  the  time  of  the  application,  or  unl 
after  five  days'  notice  to  him  (if  in  the  county  or  corporation) 
the  time  and  place  of  the  application  for  such  new  trial.  The  j 
tice,  who  rendered  the  judgment,  shall  alone  have  power  to  gri 
such  new  trial,  while  he  is  in  office;  if  he  die,  resign,  be  abs< 
from  the  county,  or  be  removed,  it  may  be  granted  by  anoti 
justice.  If  the  warrant  be  tried  by  three  justices  under  sect 
six  thousand  and  twenty-two,  a  new  trial  may  be  granted  by  s 
two  of  them  while  in  office.  (Code  1887,  §  2946.) 
Revisors'  Note.— The  last  sentence  is  new. 

A  writ  of  prohibition  will  be  granted  to  restrain  a  justice  from 
lowing  a  new  trial  after  more  than  thirty  days  after  judgment,  and 


r 
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jstraln  defendant  from  proceeding  after  such  new  trial  Is  allowed.     Bur- 
3ughs  V.  Taylor.  90  Va.  55.  17  S.  E.  745. 
See  4  Mln.  (3d  Ed.)   249. 

Sec.  6027.  How  appeal  allowed  or  execution  stayed. — If  the  judg- 
aent  be  for  a  sum  exceeding  ten  dollars  the  justice  may  stay  ex- 
tcution  on  it  sixty  days  from  its  date  on  such  security  being  given 
'or  its  payment  as  he  may  deem  sufficient.  Prom  any  such  jndg- 
aent  the  justice  rendering  it  may,  within  ten  days,  on  such  secnri- 
y  being  given  as  he  approves  for  the  payment  of  such  judgment 
IS  may  be  rendered  on  appeal  by  the  appellate  court  against  the 
iefendant  and  all  costs  and  damages,  allow  an  appeal  where  the 
;ase  involves  the  constitutionality  or  validity  of  a  statute  of  this 
5tate  or  of  an  ordinance  or  by-law  of  a  corporation,  or  where  the 
natter  in  controversy  exclusive  of  interest  is  of  greater  amount  or 
k'alue  than  ten  dollars.  Where  the  appeal  is  by  a  party  against 
(vhom  there  is  no  recovery  except  for  costs  the  security  shall  be 
for  such  costs  and  damages  as  may  be  awarded  against  him  on 
the  appeal  if  the  judgment  of  the  justice  be  affirmed.  The  verbal 
acknowledgment  of  any  surety  taken  under  this  section  shall  be 
sufficient,  and  the  endorsement  by  the  justice  of  the  name  of  the 
sTirety  upon  the  warrant  on  Avliich  the  judgment  is  rendered  shall 
be  conclusive  evidence  of  such  acknowledgment.  The  court  in 
which  the  appeal  is  cognizable  may  on  motion  for  good  cause 
shown  require  the  appellant  to  give  new  or  additional  security, 
reasonable  notice  of  such  motion  having  been  given  to  said  appel- 
lant, and  if  he  fail  to  give  such  security  the  appeal  shall  be  dis- 
missed with  costs,  and  the  court  shall  award  execution  on  the 
judgment  rendered  by  the  justice,  with  costs,  against  the  appellant 
and  his  surety.     (Code  1887,  §  2947;  1893-4,  p.  558.) 

Revlsors'  Note. — Fonnerly,  if  tlie  Judgment  was  for  more  than  ten 
and  not  over  tw-emty  (lollars,  th<>  jiiHlioo  was  permitted  to  stay  execution 
forty  days;  if  for  more  tluin  twonty  and  not  over  thirty  dollars,  he  was 
allowed  to  stay  execution  sixty  days;  and  if  for  more  than  thirty  dol- 
lars, ninety  days.  Xo  good  i-ea.son  being  seen  for  these  variations,  the 
revised  section  makes  tlie  law  uniform,  and  under  it  if  the  Judgment  be 
for  a  sum  excee<ling  ten  dollars,  tlie  justice  may  stay  execution  on  It  sixty 
clays  from   iLs  date. 

The  words,  "of  a  statute  of  th:»  State  or,"  appearing  In  the  second 
sentence,  are  new,  and  would  seem  to  be  neceosary  in  order  to  meet 
the  objection  raised  in  Southern  Ry.  ("o.  t.  Hill,  106  Va.  501,  56  S.  E.  278. 

No  appeal  lies  to  the  county  court  from  a  Judgment  of  a  Justice  for 
ten  dollars  and  costs.  Costs  are  no  part  of  the  matter  In  controversy. 
N.  &  W.  R.  Co.  V.  Clark.  92  Va.  118,  22  S.  B.  867;  Shafer  v.  C.  &  O. 
R.  Co.,  2  Va.  Dec.  252,  23  S.  E.  221. 

Although  the  fine  imposed  was  less  than  $10  an  appeal  lay  from  a 
Judgment  of  a  justice  to  the  Circuit  Court  for  a  penalty  imposed  under 
sections  2071  and  2073  of  the  Code  of  1887.  Jernigan  v.  Com.,  104  Va. 
850,  52  S.  E.  361. 

As  to  appeals  from  justices  in  cattle-guard  cases,  see  section  3954; 
aniawful  entry  and  detainer,  section   5449. 

See  4  Min.   (3d  Ed.)   250;  Barton,  L,  Pr.  (2d  Ed.)   1176. 
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Sec.  6028.    When  and  by  whom  writ  tax  to  be  paid  in  ca 
pealed  from  justices  of  the  peace  or  civil  justices. — ^\Vhen 
peal  is  taken  from  the  judgment  of  a  justice  of  the  peac 
civil  justice,  the  party  taking  such  appeal  shall,  within  thirt 
from  the  date  of  such  appeal,  pay  to  the  clerk  of  the  c( 
which  such  appeal  has  been  taken  the  amount  of  the  writ 
fixed  by  law,  and  in  the  event  of  his  failure  to  do  so,  the 
shall  stand  dismissed,  and  the  judgment  of  the  justice  of  th( 
or  civil  justice  affirmed,  and  the  original  papers  shall  be  re 
to  the  said  justice  or  civil  justice,  who  shall  enter  judgment  i 
any  surety  given   at  the  time  of  appeal  as  a  matter  of 
(1910,  p.  510.) 

Revisers'  Note. — The  act  of  1910  cited  at  the  end  of  this 
applied  to  cases  removed  as  well  as  cases  appealed.  The  revised 
above  is  restricted  to  appealed  cases.  As  to  the  writ  tax  In  f 
Temoval,  see  section  6017  and  revisors'  note  to  section  6015. 

Sec.  6029.  When  and  how  execution  issued. — The  justi( 
dering  any  judgment  may  issue  a  writ  of  fieri  facias  there 
mediately,  if  there  be  not  a  new  trial  granted,  nor  an  ap^; 
lowed,  nor  a  stay  of  execution;  and  where  there  is  such  s 
execution,  if  the  judgment  be  not  paid  within  the  sixty  c 
writ  of  fieri  facias  shall  thereupon  be  issued  by  a  justice  i 
the  party  and  his  surety  jointly,  on  which  no  security  si 
taken.  When  the  judgment  is  for  personal  property,  the  p 
may,  at  his  option,  have  a  writ  of  possession  for  the  reco% 
the  specific  property  and  a  writ  of  fieri  facias  for  the  di 
and  costs;  and,  if  the  writ  of  possession  prove  ineffectual, 
of  fieri  facias  for  the  alternative  value;  said  writ  of  posses 
be  directed  to,  executed,  and  returned  by  the  same  offic( 
would  execute  the  writ  of  fieri  facias.  (Code  1887,  §  2941 
Revisors'  Note. — This  section  now  conforms  to  section  602' 
This  section  is  qualified  by  section  2549  as  to  fines  imposed 
tices.  See  Ex  parte  Marx.  86  Va.  40,  9  S.  E.  475. 
See  4  Mln.  (3d  Ed.)  251. 

,    Sec.  6030.    How  directed  and  returnable;  how  renewed. — 

of  fieri  facias  issued  by  a  justice  may  be  directed  to  any  cor 
and  be  executed  by  hijn  in  any  part  of  his  county  or  corpo 
or  may  be  directed  to  the  sheriff  or  sergeant  of  any  county 
poration,  but  in  any  case  shall  be  returnable  in  sixty  days, 
wholly  satisfied,  it  may,  within  one  year  from  the  date  of  th( 
ment,  be  returned  to  and  renewed  by  a  justice,  notwithst 
the  provision.s  of  chapter  one  hundred  and  twelve.    But  evi 
edition  i.ssued  by  a  justice  which  is  not  so  returned  and  r< 
shall  be  returned  by  the  officer  to  the  clerk's  office  of  the 
court  of  the  county  or  corporation  court  of  the  citj'  in  whi 
execution  issued.     The  said  justice  shall  also  return  to  tli 
office  an  abstract  of  the  judgment  in  each  ease  tried  by  h 
gether  with  all  of  the  papers  in  the  case.    For  docketing  an( 
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executions,  and  for  filing  such  abstracts  of  judgment  with  the 
mpanj'ing  papers,  the  clerk's  fees,  to  be  paid  by  the  plaintiff 
embraced  in  the  judgment  for  costs  in  each  case,  shall  be  col- 
d  by  such  constable,  sheriff,  or  sergeant  when  collecting  his 
fees,  and  paid  over  to  the  clerk  at  the  time  of  returning  such 
rs  to  the  clerk's  office  as  hereinbefore  provided.  (Code  1887, 
49;  1897-8,  p.  637;  1901-2,  p.  371.) 
See  4  Min.   (3d  Ed.)    251;    12  Va.  Law  Reg.  332. 

!C.  6031.  Clerk  to  docket  and  index  execntionfl;  his  fee;  how 
lier  executions  issued  and  directed. — The  clerk  shall  docket  all 
utions  returned  by  the  officer  and  index  the  same  in  the  name 
oth  plaintiff  and  defendant,  and  file  them  alphabetically,  in  a 
rate  bundle  for  each  year,  for  which  services  the  clerk  shall  be 
tied  to  a  fee,  to  be  paid  by  the  plaintiff  in  each  case,  of  twenty 
s.  Such  further  executions  may  be  is.sued  for  the  recovery  of 
amount  due  on  any  execution  so  returned,  as  if  the  judgment 
vhich  it  issued  had  been  rendered  in  court.  The  same  may,  at 
option  of  the  plaintiff,  be  directed  to  and  executed  either  by  a 
table,  or  by  a  sheriff  or  sergeant ;  and  the  same  proceedings 
I  be  had  upon  executions  issued  under  this  section  as  upon 
utions  is.sued  upon  judgments  of  courts.  (Code  1887,  §  2950.) 
See  4   Mln.   (3d  Ed.)    252;    12  Va.  Law  Reg.  332. 

!C.  6032.  In  proceedings  against  officer  for  failure  to  pa]{  over 
ey,  etc.;  what  to  be  evidence;  duty  of  justice. — A  copy  from 
entry  in  the  justice's  book  of  the  date  of  any  execution  issued 
lim,  and  to  whom  delivered,  shall  be  evidence  in  anj'  proceed- 
against  the  officer  to  whom  it  is  entered  as  delivered,  for  fail- 
to  make  due  return  thereof,  or  for  failing  to  pay  over  money 
ived  thereon.  If  a  justice,  upon  being  applied  to  for  a  copy 
ny  entry,  refuse  it,  and  afterwards,  upon  being  summoned  to 
luce  the  book  in  which  such  entry  is  or  ought  to  have  been 
e,  fail  to  produce  such  entry,  he  shall  forfeit  twenty  dollars  to 
person  on  whose  behalf  he  is  summoned.  (Code  1887,  §  2951.) 
See  4  Mln.  (3d  Ed.)  249. 

jc.  6033.  Officer  fined  for  failure  to  return  execution;  motion 
re,  and  judgment  by  justice  against  officer  and  sureties  for 
unt  of  execution. — If  an  officer  fail  to  make  due  return  of  any 
;ution  issued  by  a  justice,  he  may,  after  ten  days'  notice,  be 
i  from  time  to  time  by  a  justice,  on  the  motion  of  the  plaintiff 
ich  execution,  in  like  manner  as  a  court  may  fine  an  officer  who 
!  to  make  due  return  of  an  execution  issued  from  such  court. 
I  if  an  officer  make  such  return  upon  an  execution  issued  by  a 
ice  as  would,  on  a  motion  against  the  officer,  authorize  jndg- 
t  to  be  entered  against  him  for  the  amount  of  such  execution, 
;ny  part  thereof,  if  the  execution  had  issued  from  a  court,  the 
litor  on  whose  behalf  such  execution  issued,  or  his  personal 
esentative,  may,  on  a  motion  before  a  justice,  after  like  notice. 
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obtain  such  judgment  against  the  officer,  his  sureties,  and  o' 
could  be  given  by  a  court,  if  the  execution  had  issued  from  ; 
This  section  shall  not  prevent  a  motion  in  court  under 
one  hundred  and  twelve,  or  under  section  six  thousand  an( 
five.     (Code  1887,  §  2952.) 

A  justice  has  jurisdiction  to  hear  a  motion  and  to  give  ji 
against  a  constable  and  his  sureties  for  failure  of  the  constablt 
money  collected  on  an  execution.     Hendricks  v.  Shoemaker,  3  Gi 

One  joint  notice  to  the  constable  and  his  sureties  upon  del 
the  constable  in  several  cases  is  sufficient,  and  the  justice  shouli 
separate  and  distinct  judgment  in  each  case.     Id. 

The  jurisdiction  of  the  justice  in  such  case  is  not  dependent  i 
amount  of  the  execution  or  of  the  judgment  on  which  the  execi 
sued,  nor  is  it  affected  by  the  fact  that  the  party  prosecuting  the 
Is  at  the  same  time  prosecuting  other  motions  of  the  same  kind, 
the  same  parties,  before  the  same  or  any  other  justice,  whatever 
the  number  or  aggregate  pecuniary  amount  of  the  several  def 
the  constable.     Id. 

See  4  Min.  (3d  Ed.)  252. 

See,    also,    section    2835. 

Sec.  6034.  Officer  and  sureties  liable  for  money  coUectei 
a.s  well  as  before,  reitum  day  of  execution ;  also  for  moneys  r 
for  claims;  when  receipt  therefor,  evidence  of  collection. — I 

ficer,  after  the  return  day,  collect  money  mentioned  in  an 
tion  issued  by  a  justice,  he  and  his  sureties  shall  be  liable 
money  so  collected  in  like  manner  as  if  the  collection  had  t 
fore  tlie  return  day.  And  if  a  constable  receive  money  on  i 
of  any  claim  entrusted  to  him  to  warrant  for,  and  recover 
warrant,  he  and  his  .sureties  shall  be  liable  for  the  monej 
ceived,  as  for  money  collected  under  execution ;  and  af 
months  from  the  date  of  any  receipt  for  such  claim,  signec 
official  character,  such  receipt  shall  be  prima  facie  evidence 
receipt  of  the  money.    (Code  1887,  §  2953.) 

Oral  testimony  is  not  admissible  to  show  that  receipt  was 
by  the  constable  in  his  official  character;  it  must  appear  from  the 
the  paper.  Smith  v.  Governor,  2  Rob.  229;  McNeale  v.  Governor, 
299. 

If  properly  signed,  the  receipt  Is  prima  facie  ev'dence  of  re 
money  as  well  against  the  surety  as  against  the  constable.  S 
Governor,   2  Rob.   229. 

The  receipt  is  evidence  against  the  constable  and  his  surety 
debt  has  come  to  big  hands,  though  such  receipt  does  not  purpo 
given  in  his  official  character.     McNeale  v.  Governor,  3  Grat.  299. 

The  debt,  claim,  or  execution  must  be  placed  in  the  constable' 
to  be  warranted  for  and  must  be  such  as  may  be  recovered  u 
warrant.  This  will  be  presumed  unless  the  contrary  appears  w 
receipt  is  in  the  constable's  official  character,  and  is  for  a  debt  c 
other  than  an  execution.     Id. 

If  it  does  not  appear  from  the  receipt  who  is  the  creditor  en 
maintain  the  warrant,  it  will  be  presumed  prima  facie  that  the 
to  whom  the  receipt  was  given  was  such  creditor.     Id. 

A  receipt  signed  by  the  constable  with  initials  appended  to  hi 
which  stand  for  constable  of  his  county,  sufficiently  indicates  i 
cfal  character  of  the  receipt.     Id. 

See  4  Min.  (3d  Ed.)  252. 
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ec.  6035.  Proceedings  before  a  justice  to  try  the  title  to  property 
ed  on  under  distreiss  warrant  or  execution  from  justice;  when 
how  appeal  allowed. — When  an  executioD  on  a  judgment  of  a 
ice,  or  warrant  of  distress,  is  levied  upon  property  which  is 
med  by  any  person  other  than  the  party  against  whom  it  is- 
1,  and  affidavit  is  made  either  by  the  claimant,  the  officer  hav- 
such  process,  or  the  party  issuing  the  same,  that  to  the  best  of 

I  affiant's  belief  the  said  property  is  not  of  greater  value  than 
nty  dollars,  the  party  making  said  affidavit  may. apply  to  a 
ice  of  the  county  or  corporation  in  which  the  levy  is  for  a  war- 
t  to  a  constable  requiring  him  to  summon  both  the  creditor  and 
tor  to  show  cause  why  such  property  should  not  be  discharged 
n  the  levy,  a  copy  of  which  warrant  shall  be  served  upon  the 
mant  of  said  property,  unless  said  warrant  is  sued  out  at  his 
ance.  The  justice  shall  issue  such  warrant  returnable  in  not 

than  five  days,  and  if  an  earlier  day  shall  have  been  fixed  for 

sale  of  the  property,  he  shall  make  an  order  on  the  warrant 
airing  the  postponement  of  the  sale  until  after  the  return  day. 
)n  hearing  the  parties,  or  such  of  them  as  may  atter'i  after  be- 

summoned,  and  such  witnesses  as  may  be  introduced  by  either 
ty,  he  shall  order  the  officer  to  deliver  the  property  to  the 
mant,  if  he  be  of  opinion  that  the  same  belongs  to  said  claim- 
;  but  if  he  be  of  opinion  that  the  property  belongs  to  the  per- 

against  whom  the  execution  or  warrant  of  distress  issHed,  he 

II  order  the  officer  who  levied  on  the  same  to  sell  said  property 
atisfy  said  execution,  or  warrant  of  distress,  and  may  give  such 
gment  for  costs  as  he  may  deem  just.  If  the  property  be  of  the 
ae  of  ten  dollars  or  more,  the  justice  shall,  within  five  days, 
w  an  appeal  (if  applied  for)  from  such  order  and  judgment  on 
arity  being  given  as  in  the  appeals  before  mentioned  in  this 
pter.     (Code  1887,  §  2954;  1895-6,  p.  308.) 

See  4  Min.   (3d  Ed.)   252,  432,  433,  1013. 

ec.  6036.    Duty  of  justice  and  cleric  when  appeal  aUowed. — The 

tice  from  whose  judgment  an  appeal  is  allowed  shall  immedi- 
ly  deliver  to  the  clerk  of  the  court  which  has  the  cognizance 
the  appeal  the  original  warrants  with  the  judgment  and  the 
le  of  the  -surety  endorsed  thereon,  together  with  all  the  exhibits 
ore  him  shown  at  the  trial,  and  the  clerk  shall  forthwith  docket 
same,  and  the  justice  granting  the  appeal  shall  not  nor  shall 
appellant  without  the  leave  of  court  after  due  notice  to  the 
)ellee  withdraw  said  papers  from  the  clerk's  office.  (Code  1887, 
955;  1893-4,  p.  486.) 

This  and  the  following  section  are  both  remedial,  and  hence  should 
:onstrued  liberally  so  as  to  effectuate  the  purposes  of  their  enactment. 
them  Ry.  Co.  v.  Hill.  106  Va.  501,  56  S.  E.  278. 

The  papers  to  be  delivered   by  the  justice  to  the  clerk   constitute 
case  and  are  the  essential  ground  work  for  intelligent   proceeding 

s  '  y  '  (2667) 
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In    the   appellate   court.      Wygal   v.    Wilder   and   Coleman,    117    Vi 
86  S.  E.  97. 

Sec.  6037.  Whcjre  appeal  cog^nizable. — When  an  appeal 
lowed  from  any  ord^r  or  judgment  of  a  justice,  it  shall  b 
nizable  by  the  circuit  court  of  the  county  or  the  corporation 
of  the  city  in  which  the  order  was  made  or  judgment  ren 
except  when  the  order  is  made  or  judgment  rendered  in  a  e 
a  case  involving  the  constitutionality  or  validity  of  an  ord: 
or  by-law  of  said  city,  in  which  case  it  shall  be  cognizable  1 
circuit  court  having  jurisdiction  over  said  citj'.  (Code  1887,  § 
1902-3-4,  p.  671.) 

The  language  of  this  section  is  broad  enough  to  cover  the 
of  appeal  to  the  Circuit  and  Corporation  Courts  from  a  justice 
peace  involving  the  constitutionality  of  a  statute.     Southern  Ry. 
Hill,   106  Va.  501,  56  S.  E.  278.     See  section  6027  and  revisors'  i 

Where  neither  the  constitutionality  nor  the  validity  of  an  ord 
Is  drawn  in  question  the  appeal  is  to  the  corporation  court,  thou 
constitutionality  of  the  charter  provision  under  which  the  ord 
was  passed  is  In  question.  Ragsdale  v.  Danville,  116  Va.  484,  82 
77. 

Where  a  circuit  court  had  Jurisdiction  of  an  appeal  under  th 
tion,  such  appeal  was  direct  and  original,  and  could  not  come  by  ' 
removal  from  the  county  court.  Valley  Turnpike  Co.  v.  Moore,  1 
702,   42   S.   E.   675. 

See  4  Min.   (3d  Ed.)   250;   2  Va.  L.  Reg.  244. 

Sec.  6038.  How  tried;  judgment. — Every  such  appeal  sh 
tried  by  the  court  in  a  summary  way,  without  pleadings  in 
ing,  or,  if  the  amount  in  controversy  exceed  twenty  dollars, 
jury,  if  either  party  requires  it.  All  legal  evidence  produc 
either  party  shall  be  heard,  whether  the  same  was  produc 
not  before  the  justice  from  whose  decision  the  appeal  is  takei 
the  case  shall  be  determined  according  to  the  principles  o 
and  equity.  If  judgment  be  recovered  by  the  appellee,  exe( 
shall  issue  against  the  principal  and  his  surety,  jointly  oi 
arately,  for  the  amount  of  such  judgment,  including  interes 
costs,  with  damages  on  the  aggregate  at  the  rate  of  ten  per  ce 
per  annum,  from  the  date  of  that  judgment  until  payment,  at 
the  costs  of  the  appeal;  and  the  execution  shall  be  endorsed: 
security  is  to  be  taken."  If  the  decision  be  reversed,  the 
substantiall}"^  prevailing  shall  recover  his  costs;  and  such  ord 
judgment  shall  be  made  or  given  as  ought  to  have  been  ma 
given  by  the  justice.  Where  the  appeal  is  from  an  order  or 
ment,  under  section  six  thousand  and  thirty-five,  the  court 
give  such  judgment  respecting  the  property,  the  expense  of 
ing  it,  and  any  injuiy  done  to  it,  as  may  be  equitable  amon 
parties.  (Code  1887,  §  2957 ;  1893-4,  p.  558 ;  1902-3-4,  p.  672.) 
See  4  Min.   (3d  Ed.)   250,  251. 

Sec.  6039.    Notice  to  try  appeal ;  preference  over  other  cas 

Either  party  to  an  appeal  may  give  ten  days'  notice  to  the 
party  that  a  motion  will  be  made  to  try  the  appeal,  and  the  < 
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1,  on  the  day  named  in  the  notice,  if  the  business  of  the  court 
permit,  try  the  appeal,  without  regard  to  its  place  on  the 
£et,  unless  good  cause  be  shown  by  the  adverse  party  for  a 
inuance,  and,  if  so  continued,  shall  try  it  as  soon  as  may  be 
eafter.  (Code  1887,  §  2958.) 
See  4  Min.   (ZA  Ed.)   251. 

x.  6040.  To  give  circuit  courts  jurisdiction  of  scire  facias  or 
)n  to  revive  judgments  of  justices  of  the  peace. — ^Upon  a  judg- 
t  rendered  by  a  justice,  a  scire  facias  or  action  may  be  brought, 
lin  the  time  prescribed  by  sections  sixty-four  hundred  and  sev- 
-seven  and  sixty-four  hundred  and  seventy-eight,  in  the  cir- 
court  of  the  county  in  which  the  judgment  was  rendered,  when- 
there  is  an  abstract  of  such  judgment  entered  on  the  lien 
tet  in  the  clerk's  office  of  said  court,  or  in  the  clerk's  oflSce 
le  former  county  court  of  said  county,  or  where  a  fieri  facias 
jd  upon  such  judgment  has  been  returned  to  either  of  such 
I's  offices,   and  entered  on  the  execution  book.     (1899-00,  p. 

I 

Revisors'    Note. — It   was   iiecessar>"   to  redraft  the  act  from  which 

section  is  taken  to  fit  the  present  system  of  courts,  and   to  make 

ler  than   is  done  by  section   6030  how  Judgnientis  of  Jastioes,  ren> 

1  since  the  abolition  of  county  courts,  are  to  be  peTlved. 

See  section  5891. 
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Ch.  251.     Notices  and  motions. 

252.  The  county  or  corporation,  and  court,  in  which  j 
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253.  Process,  and  the  order  of  publication. 

254.  Rules,  pleadings  generally,  and  judgments  in  th 

255.  Payment  and  set-off. 

256.  Interpleader. 

257.  Awards. 

258.  Death  or  change  of  parties,  and  the  discontinu 

causes  not  prosecuted. 

259.  Removal  of  causes  pending  in  one  court  to  ano' 

260.  Appointment  of  commissioners  in  chancery,  refei 

accounts  to  them,  and  proceedings  thereon. 

261.  Evidence. 

262.  Loss  of  a  record  or  paper  in  a  cause ;  actions  on  1 

dences  of  debt. 

263.  Court  docket ;  inquiry  of  damages ;  trial  by  jui 

judgments  and  decrees  of  the  court  for  moc 

264.  Decrees    of   sale,    and   receivers;    orders    for   es 

deeds,  appointing  trustees  and  requiring  them 
security;  reservation  for  infants;  decrees  and 
in  vacation;  disposition  of  money  in  custody  < 
unclaimed;  copies  of  decrees  and  orders  to  I 
and  filed  by  clerks. 

265.  Injunctions  and  bills  of  review. 

266.  Errors  in.sufficient  in  an  appellate  court. 
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CHAPTER  251. 
Notices  and  Motions. 


Sec. 

6041.  Mode  of  Bervlng  notice;  evi- 

dence of  service. 

6042.  Notice  In  divorce  cases;  how 

served. 

6043.  Service   as   to   non-residents. 

6044.  Ten    days'    notice    generally 

required  of  motion  for  Judg- 
ment. 

6045.  Remedy  by  motion  on  cer- 
tain bonds  taken  or  given 
by  officers. 
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!C.  6041.  Mode  of  serving  notice;  evidence  of  service. — A  no- 
no  particular  mode  of  serving  which  is  prescribed,  may  be 
ed  by  delivering  a  copy  thereof  in  writing  to  the  party  in 
on ;  or,  if  he  or  she  be  not  found  at  his  or  her  usual  place  of 
le,  by  delivering  such  copy  and  giving  information  of  its 
)ort  to  any  fterson  found  there,  who  is  a  member  of  his  or  her 
Wy,  (not  a  temporary  sojourner,  or  guest)  and  above  the  age 
ixteeu  years;  or  if  neither  he  nor  she,  nor  any  such  person  be 
id  there,  by  leaving  such  copy  posted  at  the  front  door  of  said 
e  of  abode.  Any  sheriff,  sergeant,  or  constable  thereto  re- 
ed, shall  serve  a  notice  in  his  county  or  city,  and  make  return 
he  manner  and  tirade  of  service ;  for  a  failure  so  to  do  he  shall 
eit  twenty  dollars.  Such  return,  or  a  similar  return  by  any 
r  person,  not  a  party  to  or  otherwise  interested  in  the  subject 
ter  in  controversy,  who  verifies  it  by  affidavit,  shall  be  evi- 
?e  of  the  manner  and  time  of  service.  A  notice  in  writing, 
ever,  which  has  reached  its  destination  within  the  time  pre- 
Ded  by  law,  if  any,  shall  be  sufficient,  although  not  served  in 
manner  above  mentioned.      (Code  1887,   §   3207;  1902-3-4.  p. 

) 

Kevlsors'  Note, — It  was  doubtful,  under  the  fcMTiier  language  of 
section,  whether  substituted  service  on  a  married  woman  was  valid. 
Burlvs'  PI.  &  Pr.,  p.  301;  1  Va.  T^aw  Reg.  (N.  S.)  787;  Union  Bank 
erguNon,   2  Va.   Ldiw  Reg.    (N.   S.)    838;    2  Va.   Law  Reg.    (N.   S.) 

art.  The  revii>cd  section  is  intended  to  apply  alike  to  married 
en  and  married  men,  placing:  them  on  the  same  footing  aa  to  sub- 
ted  service.  If  husimnd  and  wife  are  living  apart,  and,  It  may  be, 
rorce  suit  pending,  service  on  one  for  the  other  should  not  be  and  Is 
allowed. 

The  clause  in  parentheses  settles  a  qnestion  which  has  been  raised 
'  than  once  in  Virginia  and  elsewliere.  See  Burks*  PI.  &  Pr.,  p.  SCO; 
uine  v.  .\uditor,  4  Munf.,  398;  Fowler  v.  Mosher,  8S  Va.  421,  7  S.  B. 

10  Va.  Ij.  Keg.  363. 

The  words,  "not  a  party  to  or  otherwise  interested  in  the  subject 
er  in  controversy,"  ap|>earing  in  the  next  to  the  last  sentence  of 
section,  arc  new,  and  conform  to  section  6071,  whicb  is  on  the  rab- 
of  non-residents. 

The  last  sentence  of  the  revised  section  is  new  and  is  intended  to 
ige  the  law  as  announced  in  Park  L.  &  I.  Co.  T.  Ijane,  106  Va.  304, 
'.  E.  690,  holding  tliat  service  on  a  wife  was  not  sufficient  where  the 
m  did  not  show  that  the  purport  of  it  had  been  explained  to  her, 
ough  the  husband  received  the  summons  In  ample  time  to  have 
nded  the  action;  and  also  to  change  the  holding  In  King  &  Co.  v. 
cock,  114  Va.  506,  77  S.  E.  .510,  holding  that  notice  by  mall  to  take 
>sitions  was  not  sufficient  although  received  by  the  party  in  ample 
i  to  have  attended  the  taking.  As  to  depositions,  see,  also,  section 
i. 

Strict  compliance  necessary. — This  statute  must  be  strictly  complied 

1.     Crockett  v.  Etter,  105  Va.  679,  54  S.  E.  864. 
.Service  of  summons  or  scire  facias. — Any  summons  or  scire  facias 
be  served  in  the  same  manner  and  by  the  same  person  as  Is  pre- 

led  in  this  section,  except  that  when  such  process  is  against  a  cor- 
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poration   the   mode   of  service   shall  ■  be   as   prescribed   in   sectio: 
and  6064.     See  section  6062. 

Personal  service. — A  return  "executed  in  person"  shows  i 
summons  was  actually  served  on  the  defendants.  Barljsdale  v.  ] 
Grat.  314. 

Acceptance  of  service. — "Legal  service"  of  summons  aga 
fendant  was  accepted  by  his  son  without  his  knowledge  or  ai 
Held  insiufflcient.     Finney  v.   Clark,  86  Va.   354,   10   S.   E.   569. 

Substituted  service —  Boarders. — It  was  held  in  Segouine  v. 
of  Public  Accounts,  4  Munf.  368.  that  a  notice  was  sufficient  if  d 
to  a  free  white  person  above  sixteen  years  of  age,  in  whose  h( 
party  for  whom  it  was  intended  was  a  boarder  though  not  a  pe 
resident.     Segouine  v.  Auditor  of  Public  Accounts,  4  Munf.  398. 

Subsequently,  however,  it  was  decided  that  a  delivery  for  d( 
to  a  mere  boarder  at  his  house,  "a  stranger  to  his  blood,"  was 
ficient.      Fowler  v.   Mosher,   85   Va.    421,   7   S.   E.    542.      See   the 
section    and   revisors'    note   on   the    words   in    parentheses — "not 
porary  sojourner  or  guest."     See  note  10  Va.  L.  Reg.  362. 

Usual  place  of  abode. — A  return  stating  that  person  to  be  noti 
"not  at  home"  is  sufficient  to  warrant  service  upon  a  membei 
family.     Fowler  v.  MoSher,  85  Va.  421,  7  S.  B.  542. 

Where  process  is  returned  executed  by  leaving  copy  at  the 
place  of  abode"  of  the  defendant,  it  cannot  be  assailed  by  show 
in  fact  the  defendant  never  lived  there,  except  in  the  case  of  1 
collusion.  Sutherland  v.  Bank,  111  Va.  515,  69  S.  E.  341,  ai 
thereon,  16i.Va.  Law  Reg.  751  and  949. 

Return  held  sufficient. — Upon  a  return,  "S.  not  being  found  at  1 
place  of  abode,  a  true  copy  of  the  within  rule  was  left  with  hii 
ter  at  his  residence,  who  is  over  the  age  of  sixteen  years,  and 
explained  to  her,  this  28th  day  of  August,  1871,"  it  will  be  presui 
word  "residence"  was  used  as  synonymous  with  "his  usual  ; 
abode,"  and  that  the  daughter  was  a  memljer  of  defendant's  fan 
the  notice  is  sufficient.  Smithson  v.  Briggs,  33  Grat.  180.  But 
V.  Davis,  137  Fed.  198.  11  Va.  L.  Reg.  179,  180,  it  was  held 
return  showing  service  by  leaving  a  copy  with  defendant's  w 
not  stating  that  she  was  a  member  of  defendant's  family,  wa 
ficient.  This  was  a  case  in  the  Circuit  Court  of  United  States 
Western  District  of  Virginia. 

A  return  "executed  August  28,  1884,  by  delivering  a  cop; 
within  summons  at  the  usual  place  of  abode  of  S.  to  his  daughter, 
person  over  the  age  of  sixteen  years,  a  member  of  the  family 
S.,  and  explaining  to  her  the  purport  of  said  summons,  he  m 
found  at  his  usual  place  of  abode,"  was  held  sufficient.  Stotz  v.  Cc 
Va.  423,  2  S.  E.  737. 

Insufficient  return. — A  return  showing  service  by  posting  up  a 
ing  "on  the  door"  of  defendant's  usual  dwelling  house  does  not 
valid  service.     King  v.  Davis,  137  Fed.   198,   11  Va.  L.  Reg.   17! 

Service  by  person  other  than  an  oflScer. — A   plea   alleging 
person  making  the  service  was  the  paid  agent  of  the  plaintiff,  e 
to  compromise  with  diverse  claimants  of  the  land  sued   for  anc 
plaintiff  in  recovering  the  land,  etc.,  is  insufficient.     This  section 
izes  service  by  any  person  if  the  return  be  verified  by  affidavit. 
Davis,   137    Fed.    198,    11   Va.   l^w   Reg.    179,    180,   and    note, 
present  section  provides  that  the  "other  person"  must  not  be  a 
or   otherwise   Interested   In    the    subject    matter    in    controversy. 

What  service  by  private   persons  must  show  by  affidavit. 
Otterback,  89  Va.  645,  16  S.  E.  933. 

As  to  service  of  process  by  private  person,  when  the  par 
whom  the  process  or  notice  is  served  refuses  to  receive  the  sa 
note,  10  Va.  Law  Reg.  271. 

Difference  lietween  re(um  on  summons  and  notice. — There  is 
fest  difference  between  a  return  on  a  summons  and  a  return  on  i 
(2662) 


Digitized  by 


Google 


251] 


NOTICES   AND  MOTIONS 


§6042 


mmons  is  directed  to  an  officer,  and  contains  a  mandate,  to  which 
eturn  of  executed  is  a  response  that  the  thing  commanded  has  been 
A  notice  is  not  directed  to  ar.  officer,  but  to  the  party  on  whom  it 
rved.  It  contains  no  mandate,  and  therefore  a  return  of  executed 
ly  is  no  response,  but  unmeaning.  The  manner  of  service,  whether 
I  officer  or  another  person,  must  be  stated,  the  only  difference  being 
the  simple  statement  of  an  officer  is  sufDcient,  while  the  statement 
[Other  person  must  be  upon  affidavit.     Barkadale  v.  Neal,  16  Qrat. 

[ienorally. — It  the  return  of  the  sheriff  does  not  bring  the  defendant 

r   the   jurisdiction   of   the   court,    its   Judgement   is   void.      Staunton 

Jtual  Bldg.  &  Loan  Co.  v.  Haden,  92  Va.  206,  23  S.  E.  285. 

For  the  effect  of  judgment  rendered  upon  faulty  service,  see  Qoolsby 

;.   John,    25   Grat.    146;    Staunton   Perpetual   Bldg.   &   Loan   Co.   v. 

n,  92  Va.   206.   23  S.  E.   285. 

Does  not  apply  to  a  notice  of  dishonor  of  negotiable  paper.     Mc- 

1  V.  Bank,  26  Grat.  785. 

Cited  but  not  construed  in  Carr  v.  Bates,  108  Va.  371,  61  S.  E.  754; 

V.  Gwatkin,  108  Va.  6,  60  S.  E.  749;  Price  v.  Cole,  83  Va.  343,  2 

200;  Clay  v.  Walter,  79  Va.  92. 

For  note  upon  legality  of  service  by  trickery,  see  19  Va.  L.  Reg.  475. 
As  to  amendment  of  sheriff's  return,  see  Stotz  v.   Collins,  83  Va. 

2  S.  E.  737;  Shenandoah  Val.  R.  Co.  v.  Ashby's  Trustees,  86  Va. 
9  S.  E.   1003,  19  Am.  St.  Rep.  898. 

\s  to  notice  to  constable  and   his  surety  under  section   6033,  see 
to  that  section. 

3ee  sections  2825.  6062,  and  notes;  4  Min.  (3d  Ed.)  1319;  Barton, 
.  (2d  Ed.)  264,  270,  1043;  Burks'  Pi.  &  Pr.,  pp.  162,  295,  296,  298, 

For  W.   Va.   decisions   on   Eimilar  statute,   see  Justis'  Annotations, 

er  121,  section  1. 

5ee  Gregory's  Forms  Nos.   337,   485,   486,  487. 

c.  6042.    Notice  in  divorce  cases,  how  served. — In  a  suit  for 

rce  the  summons  to  commence  the  suit  and  notices  for  the 
ig  of  depositions,  or  for  any  other  purpose,  shall  be  served 
by  the  .sheriff  of  the  county,  or  the  sheriff  or  sergeant  of  the 
or  the  deputies  of  either,  in  which  the  service  is  sought  to  be 
except  that,  where,  for  any  reason  it  is  improper  for  the 
ff  or  sergeant,  or  the  deputies  of  either,  to  act,  the  service 
be  made  by  the  coroner.  In  a  suit  for  divorce  against  one 
has  been  sentenced  to  the  penitentiary  of  this  State,  the  sum- 
;  and  notice  shall  be  served  on  the  Superintendent  of  the  Pen- 
iary  at  least  ten  daj'S  before  the  return  day  of  the  summons 
le  time  at  which  any  action  is  to  be  taken  under  the  notice, 
it  shall  be  the  duty  of  such  superintendent  to  forthwith  de- 
such  .summons  or  notice  to  the  convict.  If  alimony  is  sought 
;  recovered  a  copy  of  such  summons  or  notice  shall  also  be 
id  on  the  committee  of  the  convict.  If  no  alimony  be  sought, 
there  be  no  committee  of  such  convict,  in  either  event  a  guar- 
ad  litem  shall  be  appointed  by  the  court,  judge,  or  clerk  of 
:ourt  in  which  the  suit  is  pending,  who  shall  defend  the  suit 
ehalfof  such  convict.     (Id.) 

devisors'  Note. — This  section  is  based  in  part  on  the  proviso  added 
rtion  3207  of  the  Co<le  of  1887  by  Acts  1902.8-4,  p.  632.  Ibat 
H>  simply  read  that  "in  divorce  proceedings  notices  for  the  taking 
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of  (leiKisitlons,  or  for  any  other  purjiose,  Hhall  be  served  onlj 
sherilT  of  tlie  county  or  tlie  sergeant  or  sheriff  of  the  city  in  w 
service  Ls  souglit  to  be  had."  It  will  be  noted  that  this  part  of 
tion  has  been  made  more  compi-ehensive.  The  second,  third  an 
sentences  of  the  revise<I  si>etion  are  new.  Section  4999  pro^ 
suits  by  or  against  convicts  upon  all  claims  in  favor  of  or  again 
but  no  provision  Is  there  made  for  suits  for  divorce.  Vndei 
:t230  of  the  <^ode  of  1887,  an  onler  of  publication  could  be  obt 
suits  for  a  divorce  from  the  bond  of  matrimony  where  the  d 
was  under  sentence  to  conllnement  In  the  penitentiary,  but  t 
vi/»ion  hius  been  omitted  from  the  present  Code,  and  the  above 
of  service  substituted   as  preferable. 

Sec.  6043.  Service  as  to  non-residents. — Any  such  uoti 
mentioned  in  the  two  preceding  sections  to  a  person  not  res 
Virginia  may  be  served  by  the  publication  thereof  once,  a  v 
four  successive  weeks,  in  a  newspaper  published  in  the 
county  where  the  proceedings,  about  which  the  notice  is  gi 
to  be  held,  or  if  no  newspaper  is  published  in  such  city  or 
then  in  a  newspaper  published  in  some  convenient  city  or 
Code  1887,  ^  3208;  1902-3-4,  p.  632.) 

See  4  Mln.    (3d  Ed.)    1319. 

Discussed,  9  Va.  I.aw  J.  385,  513;  4  Va.  Law  J.  325. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Am 
chapter  121,  section  2. 

Sec.  6044.  Ten  days'  notice  generally  required  of  mo1 
judgment. — In  any  case  wherein  there  maj'  be  judgment  o; 
for  money  on  motion,  such  motion  shall  be  after  ten  days 
unless  some  other  time  be  specified  in  the  section  or  statut 
such  motion.     (Code  1887,  §  3209.) 

Cited,  but  not  construed,  in  Hall  v.  Ratliff,  93  Va.  327,  24  S. 
note  2  Va.  Law  Reg.  437.  See  2  Va.  Law  Reg-.  651;  sections  9 
4  Min.  (3d  Ed.)  1321;  Barton,  L.  Pr.  (2d  Ed.)  975,  1040,  1307 
(2d  Ed.)    360,  429;   Burlis'  PI.  &  Pr.,  p.   184. 

For  W.  Va.  decisioas  on  srimllar  statute,  see  Justis'  Anr 
chapter   121,   section   4. 

Sec.  6045.  Remedy  by  motion  on  certain  bonds  taken  or  i 
officers. — The  court  to  which,  or  in,  or  to  whose  clerk  or  of 
bond  taken  b.y  an  officer,  or  given  by  any  sheriff,  sergeant, 
stable,  is  required  to  be  returned,  filed  or  recorded,  may,  on 
of  any  person,  give  judgment  for  so  much  money  as  he  is 
by  virtue  of  such  bond,  to  recover  by  action.     (Code  1887, 

Remedy  by  motion  on  bonds  of  sheriffs,  etc.,  under  this  seel 
not  taken  away  from  the  county  court  by  section  9,  chapter  3 
1872-3,  and  was  in  force  in  1879.  Carr  v.  Meade's  Ex'x,  77  Va.  1 
Cahoon  v.  McCulloch,  92  Va.  177,  23  S.  E.  225. 

See  Barton,  L.  Pr.   (2d  Ed.)   975;   4  Min.   f3d  Ed.)   1324;  2 
Reg.  526;   Burks'  PI.  &  Pr.,  pp.  9,  47,  78,  183,  292. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Ann 
chapter  121,  section  5. 

Sec.  6046.  Remedy  by  motion  after  fifteen  day^'  notice, 
of  action  at  law;  when  notice  to  be  returned  to  cler 
flee;  rules  applicable  to. — Any  person  entitled  to  maintair 
tion  at  law  may,  in  lieu  of  such  action  at  law,  proceed  by 
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e  any  court  which  would  have  jurisdiction  of  such  action, 
not  less  than  fifteen  days'  notice,  which  notice  shall  be  in 
ag.  signed  by  the  plaintiff  or  his  attorney,  and  shall  be  reJ 
d  to  the  clerk's  office  of  such  court  within  five  days  after 
!e  of  the  same,  and  when  so  returned  shall  be  forthwith  dock- 
But  the  notice  shall  not  be  sent  out  of  the  county  or  city  in 
1  the  judgment  is  to  be  asked  except  in  those  cases  in  which 
ss  can  be  so  sent  out  under  the  provisions  of  sections  six  thou- 
and  fifty-five  and  six  tliousand  and  fifty-six. 
e  defendant  may  make  the  same  defenses  to  the  notice  as  to  a 
ration  in  an  action  at  law,  and  in  the  same  manner,  or  he  may 
his  grounds  of  defense  informally  in  writing,  and  in  the  lat- 
fc'ent  the  parties  shall  be  deemed  to  be  at  issue  on  the  grounds 
i  without  replication  or  other  pleading  on  the  part  of  the 
tiff. 

the  motion  be  upon  an  account,  the  plaintiff  shall  file  with 
otiee  an  account,  stating  distinctly  the  several  items  of  his 
,  unless  they  be  plainly  described  in  the  notice,  and  if  the 
tiff  file  with  such  account  an  affidavit  such  as  is  prescribed  by 
)n  sixty-one  hundred  and  thirty-three,  on  the  part  of  the 
tiff  in  an  action  of  assumpsit,  no  plea  in  bar  or  defense  to  the 
s  shall  be  received  on  the  part  of  the  defendant  unless  accom- 
d  by  such  affidavit  as  is  prescribed  by  the  last  mentioned  see- 
on  the  part  of  the  defendant  in  an  action  of  assumpsit.  If 
plea  or  defense  and  affidavit  be  filed  by  the  defendant,  and  the 
Aat  admits  that  the  plaintiff  is  entitled  to  recover  from  the 
dant  a  sum  less  than  that  stated  in  the  affidavit  for  the 
tiff,  judgment  may  be  taken  by  the  plaintiff  for  the  sum  so 
tted  to  be  due,  and  the  case  be  tried  as  to  the  residue, 
on  any  motion  under  this  section  the  same  rule  shall  apply 
reference  to  bills  of  particulars  and  grounds  of  defense,  as 
ow  provided  by  law  in  other  actions  or  motions.  (Code  1887. 
1;  1895-6,  p.  140;  1912,  p.  651;  1914,  p.  28;  1916,  p.  760.) 

tevlsors'  \oto. — This  §<»<•»  ion  extends  the  right  to  proceed  by  mo- 
o  all  ca«es  where  an  action  at  law  OF  ANY  KIND  would  lie.  See 
BO,  ante,  p.  xil.  This  section  omits  the  twenty-flve  day  provision) 
min^  corporations  because  no  necessity  or  propriety  was  seen  for 
he  notice  is  re<|u:re<l  to  l>e  docliote<l  as  soon  as  it  is  returned  exe> 

dflfering  from  the  former  law  in  tliis  respect.  Attention  is  called 
'tion  270  on  the  subject  of  atTi<]avi(s  by  corporations  and  agents. 
'roceetlings  by  way  of  motion,  formerly  and  now. — Under  the  cop- 
iding  section  of  the  Code  of  1849  (Code  1849,  p.  640,  chapter  167, 
a  5)  the  right  to  proceed  by  motion  was  restricted  to  "any  per- 
ntitled  to  recover  money  by  action  on  any  contract."     The  same 

were  used  in  the  Code  of  1887  (Code  1887,  section  3211).  By 
1912,  p.  651,  the  right  to  proceed  by  motion  was  extended,  and 
person  entitled  to  recover  money  by  action  on  any  contract,  or 
over  damages  founded  upon  any  contract,  or  for  the  breach  thereof, 
recover  any  statutory  penalty,"  could  proceed  by  motion.  At  the 
session  (Acts  1912,  p.  15)  an  act  was  passed  providing  tor  remedy 
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by  motion  after  thirty  days'  notice  for  any  tort.  In  1914  (Act 
p.  28),  section  3211  of  the  Code  of  1887  was  again  amended,  i 
right  to  proceed  by  motion  was  given  to  "any  person  entitled  to 
money,  damages  or  a  penalty  in  an  action  at  law."  This  langu! 
sufficiently  broad  to  permit  motions  for  torts,  and  the  act  of  1912 
referred  to.  allowing  motion  after  thirty  days'  notice  for  any  tc 
repealed  (Acts  1914,  chapter  123,  p.  203).  In  1916  (Acts  1916,  ] 
section  3211  of  the  Code  of  1887  was  again  the  subject  of  amei 
and  the  language  used  in  that  act  was  the  following:  "Any  per 
titled  to  recover  money  by  action  on  any  contract,  or  to  recover  d 
founded  upon  any  contract,  or  for  the  breach  thereof,  or  to 
damages  for  any  tort,  or  to  recover  specific  personal  property 
recover  damages  In  lieu  thereof,  or  to  recover  any  statutory  pen 
to  recover  damages  in  an  action  at  law,  may,"  etc.  The  section  a 
pears  in  this  Code  uses  general  language  to  include  all  actions 
and  under  It,  in  all  cases,  a  plaintiff  has  the  right  to  proceed  by 
instead  of  bringing  a  regular  action. 

Under  the  language  of  the  Code  of  1887  above  quoted  it  w 
that  motion  would  not  lie  to  recover  damages  for  a  breach  of  ( 
or  the  profits  which  the  plaintiff  would  have  made  if  he  had  b« 
mitted  to  fill  his  contract,  as  such  damages  were  not  consid 
money  due  upon  contract.  Wilson  v.  Dawson,  96  Va.  690,  32  S. 
note  4  Va.  Law  Reg.  7  52.  Nor  would  motion  lie  to  recover  the 
specified  in  section  1292  of  that  Code  (see  section  4042  of  this 
Western  U.  Tel.  Co.  v.  Bright,  90  Va.  778,  20  S.  E.  146.  But  a 
could  be  maintained  against  a  Are  insurance  company  in  the  co 
which  the  property  insured,  and  which  was  destroyed  by  fire,  was  s 
Morotock  Ins.  Co.  v.  Pankey,  91  Va.  259,  21  S.  E.  487.  See  Gi 
National  Life  Maturity  Ins.  Co.,  94  Va.  589,  27  S, 
279;  Union  Central  Life  Ins.  Co.  v.  Pollard,  94 
36  L.  R.  A.  271,  64  Am.  St.  Rep.  715. 

A  motion  may  be  made  under  this  section  to  recover  the  i 
work  done  and  materials  furnished  jn  excavating  for  a  sewer.  Ri 
v.  Burton,   115  Va.   206,   78   S.   E.   560. 

An  unconditional  and  unqualified  promise  to  pay  for  stoi 
corporation  as  and  when  called  for  by  the  board  of  directors,  maj 
forced  by  motion  under  this  section.  Eiehelberger  v.  Mann,  115  A 
80  S.  E.  595. 

If  a  contract  be  one  by  which,  upon  the  happening  of  certa 
tingencies,  the  defendants  bound  themselves  to  pay,  it  is,  after  t 
pening  of  the  contingency,  a  contract  to  pay  money  within  the  t 
of  this  section  (as  it  formerly  read).  Mundy  v.  Garland,  112  \' 
72  S.  E.  713. 

An  agreement  by  which  a  defendant  authorizes  the  plaintiff  t 
land,  theretofore  purchased  by  him  of  the  plaintiff  at  a  stated  prl 
binds  himself  to  pay  any  deficiency  arising  under  said  sale,  togeth 
interest  and  cost  of  resale,  is  a  contract  for  the  payment  of  mone 
since  the  amount  is  readily  ascertainable  after  resale,  may  1 
ceeded  on  under  this  section.  Mundy  v.  Garland,  112  Va.  743,  7 
713.       (Decided    under   former    language.) 

It  was  not  error  for  the  trial  court  to  refuse  to  instruct  tl 
that  the  terms  of  notice  for  a  judgment  were  not  such  as  to 
the  plaintiff  to  recover  on  a  note  given  by  the  defendants  as  co 
security  for  another's  debt.     Saunders  v.  Bank,  112  Va.  443,  71  S. 

An  assignee  may  proceed  by  motion  against  a  remote  as 
Long  V.  Pence's  Committee,  93  Va.  584,  25  S.  E.  593.  note  2  V 
Reg.  612. 

Nature  of  remedy. — This  section  is  intended  to  furnish  a  s 
more  expeditious  and  less  expensive  remedy  for  collection  of  debl 
by  action  and  the  court  allows  more  leniency  and  greater  laxity 
forms  of  procedure.  Whitley  v.  Booker  Brick  Co..  113  Va.  4 
S.  E.  160. 
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Construction  of  notice. — The  rule  governing  notices  i6  that  they  ai-e 
umed  to  be  the  acts  of  parties  and  not  of  lawyers.  They  are  viewed 
I  great  indulgence  by  the  court,  and  if  the  terms  of  the  notice  be 
sral  the  court  will  construe  it  favorably,  and  will  apply  it  according 
je  truth  of  the  case  as  tar  as  the  notice  will  admit  of  such  application. 

be  such  that  the  defendant  cannot  mistake  the  object  of  the  motion, 
ill  be  sufficient.  Supervisors  v.  Dunn,  27  Grat.  608;  Carr  v.  Meade's 
:,  77  Va.  142,  158;  Carr  v.  Clagetfs  Exrs,  Id.  142,  143,  158;  Union 
;ral  Life  Ins.  Co.  v.  Pollard,  94  Va.  151,  26  S.  E.  421,  36  L.  R.  A.  271, 
im.  St.  Rep.  715;  Graves  v.  Webb,  1  Call  443   (2d  Ed.)  386. 

But  if  the  notice  descend  to  particulars,  it  must  be  correct  as  to 
a.     Drew   v.   Anderson,    1    Call   51    (2d   Ed.)    44. 

If  the  notice  on  a  forthcoming  bond  be  signed  by  the  plaintiff  it  is 
cient,  although  it  omit  to  state  to  whom  the  bond  is  made  payable, 
oigne  V.  Montgomery,  5  Call  5  28. 

Where  the  obligee  in  a  forfeited  forthcoming  bond  is  also  a  co- 
?or  in  said  bond,  notice  given  by  him  to  the  principal  obligor  and  the 
r  sureties  of  a  motion  for  award  of  execution  upon  the  bond  against 
1  is  not  defective  for  failing  to  mention  the  obligor  as  a  co-obligor. 
;h  V.  Kinsey,  8  Grat.  560. 

In  proceedings  under  this  section,  foreign  statutes  need  not  be 
led,  if  it  is  necessary  in  any  case.  Union  Central  Hie  Ins.  Co.  v. 
ird,  94  Va.  151,  2(5  S.  E.  421,  36  L.  R.  A.  271.  64  Ain.  St.  Rep.  715. 

A  notice  of  motion  under  this  section  described  paper  sued  on  as  a 
lissory  note  when  in  fact  it  was  a  negotiable  promissory  note.     While 

true  that  a  promissory  note  does  not  necessarily  possess  the  quality 
egotiability.  yet  the  description  in  the  notice  was  good  as  far  as  it 
:,  and  as  its  incompleteness  in  no  way  affected  the  defendant  to  his 
Lidice,  the  notice  is  held  sufficient.  CoUey  v.  Summers  Parrott  Co., 
Va.  439,  89  S.  E.   906. 

The  notice  for  a  judgment  against  an  endorser  of  a  negotiable  note 
lining  a  waiver  of  notice  of  presentment  and  dishonor  on  its  face 
Id  allege  that  fact,  but  the  fact  being  undisputed,  an  amendment 
le  bar  would  have  been  proper,  and  the  error  of  omitting  it  is  hann- 

Colley  V.  Summers  Parrott  Co.,  119  Va.  439,  89  S.  B.  906. 
Notice  must  set  out  good  cause  of  action — ^Demurrer.— In  notice  and 
on  under  this  section,  the  notice  takes  the  place  of  the  writ  and 
iration  in  a  regular  action.  The  notice,  while  viewed  with  great 
Igence,  must  set  out  matter  sufficient  to  maintain  action.  The 
tlon  as  to  whether  this  is  done  is  raised  by  demurrer.  Security 
1  and  Trust  Co.  v.  Fields.  110  Va.  827,  67  S.  E.  342. 
The  notice  takes  the  place  of  both  the  writ  and  the  declaration,  and 
murrer  to  the  notice  only  raises  the  question  whether  there  is  matter 
le  notice  sufficient  to  maintain  the  action.  Morotock  Ins.  Co.  t. 
Ley,  91  Va.  259,  21  S.  E.  487.     Tench  v.  Gray,  102  Va.  215,  46  S.  E. 

The  notice  of  a  motion  for  judgment  against  the  endorser  of  a 
liable  note  must  contain  such  allegations  of  preseiUment  for  payment 
notice  of  dishonor  to  the  endorser  as  will  fix  a  liability  upon  him 
he  payment  of  the  note,  else  the  notice  will  be  bad  upon  demurrer. 
rity  Loan  Co.  v.  Fields,  110  Va.  827,  67  S.  E.  342. 
VVIien  notice  returnable — Computation  of  time. — ^Execution  of 
«. — Notice  may  be  given  to  any  day  of  the  term,  provided  it  is  served 
ast  fifteen  days  before  the  day  on  whicli  judgment  is  to  be  asked. 
Is  filed  in  the  clerk's  office  ten  days  before  the  term  begins.  Hanks 
rons,  92  Va.  30,  22  S.  B.  813,  note  1  Va.  Law  Reg.  439  (decided 
r  old  statute).  For  discussion  as  to  time  when  notice  now  must 
(turned,  see  2  Va.  Law  Reg.  647,  913. 

Where  action  is  brought  under  this  section  the  question  whether 
•n  was  made  in  statutory  time  is  one  of  fact,  which  may  be  deter- 
d  by  evidence,  although  date  of  return  is  not  indorsed  on  notice; 
where  it  is  shown  that  return  was  in  fact  made,  and  the  cause  duly 
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docketed,  presumption  is  tliat  slieriff  complied  witli  the  law  a 
return  within  the  prescribed   time.     New  River  Mineral  Co.  v. 
Coal  &  Coke  Co.,  110  Fed.  343,  49  C.  C.  A.  78. 

Notice  served  on  October  13th,  Informing  defendant  tha 
would  be  made  on  first  day  of  term,  which  was  fixed  by  law  on 
27th,  is  insufllcieut,  though  court  did  not  open  until  Octol 
Tench  v.  Gray,   102   Va.  215,  46  S.  E.  287. 

In    computing   the  time    in    which   notice   must   be   returne 
clerk's  office,  the  day  of  service  is  to  be  counted,  as  prescribed  b 
5 — sub-section   8   of  the  Code,  but  not  the  date  on   which   the 
returned,  hence  a  notice  served  on  February  21st  and  returned 
26th,  is  not  within  the  time  prescribed,  and  judgment  thereupo 
fault  is  invalid.      Swift  &  Co.  v.  Wood,  103  Va.  495,  49  S.  E.  64 

The  day  of  service  of  the  notice  is  to  be  counted  in  compi 
fifteen  days.  Hence  a  judgment  is  valid,  where  the  notice  was 
June  9th  and  judgment  talien  June  24th.  Anderson  v.  Unic 
117  Va.  1,  83  S.  E.  1080. 

Wlien  notice  may  be  sent  out  ol  county  or  city  of  Tenne, 
the  wording  of  the  amendment  of  1914  of  section  3211  of  th 
Code  (Acts  1914,  p.  28),  it  was  held  that  the  notice  might  be 
and  served  in  any  county  or  city  in  the  State,  although  the  onl 
of  jurisdiction  of  the  court  in  which  the  motion  was  to  be  a 
that  a  part  of  the  cause  of  action  arose  there.  The  restrictive 
of  section  3220  of  that  Code  was  held  to  apply  only  to  pi 
technical  actions  at  law  and  not  to  notices.  Kain  v.  Ashwo 
Va.  605,  89  S.  E.  857.  But  the  amendment  of  1916  (Acts  1916 
changed  the  reading  of  the  section  in  this  respect  and  it  will 
observed  that  the  section  as  it  now  reads  provides  that  the  not 
not  be  sent  out  of  the  county  or  city  in  which  the  judgment  is  to 
except  in  those  cases  in  which  process  can  be  so  sent  out  under 
6055  and  6056  (which  sections  correspond  to  section  3220  of 
of  1887). 

Bills  of  particulars  and  grounds  of  defense. — A  plaintiff  to 
under  this  section  may  demand  a  statement  of  the  grounds  of  d' 
provided  by  section   6091.     Whitley  v.   Booker  Brick   Co.,   113 
74   S.   E.    160.      See  last  paragraph  of  section   which  provides  t 
same  rules  shall  apply  with  reference  to  bills  of  particulars  and 
of  defense  as  are  now  provided  by  law  .in  other  actions  or  rao 

Set-offs. — Under  the  plea  of  non-assumpsit  to  a  motion,  on 
account  under  this  section,  the  defendant  may  prove  set-offs,  tl 
list  is  filed.      Whitley  v.   Booker  Brick  Co.,   113   Va.   434,   74   S. 

Strict  rules  of  pleading  do  not  apply  to  proceedings  by  m( 
to  the  defense  of  set-offs.     Stimmel  v.  Benthall,  108  Va.   141, 
765. 

A   special   plea   of   set-off   to   a   motion   under   this  seo»ion 
formal  and  comply  with  the  rules  of  pleading.      Whitley  v.  Booh 
Co.,  113  Va.   434,  74  S.  E.  160. 

Pleadings  on  notice  and  motion  hereunder  are  very  Informi 
where  the  statute  requires  otherv/ise,  as  for  instance  sectio 
Saunders  v.  Bank,   112  Va.  443,  71  S.  E.  714. 

See  Briggs  v.   Cook,   99  Va.   273,   38   S.  E.   148,   6  Va.  L.  R 

Issue^Trial  by  jury. — In  a  proceeding  by  motion  under  this 
In  order  to  entitle  the  defendants  to  a  trial  by  jury,  an  issue 
made  up.  This  issue  may  be  tendered  by  a  plea,  or  by  an  infonn 
ment  in  writing  of  the  grounds  of  defense.  A  mere  oral  stateme 
sufficient.  Whitley  v.  Booker  Brick  Co.,  113  Va.  434,  74  S. 
Preston  v.  Salem  Imp.  Co.,  91  Va.  583,  22  S.  E.  486,  note  1  Va. 
447. 

See  section  6048  and  notes. 

Plea  in  abatement. — A  notice  of  motion  for  judgment  on  a 
served  before  liability  of  defendant  has  matured,  is  subject  to  a 
abatement,  the  same  as  a  declaration  prematurely  filed  would  be 
field  V.  Palmer,  134  Fed.  752,  11  Va.  Law  Reg.  31. 
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>Iotion  to  dismiss. — If  the  defendant  has  appeared  and  pleaded  to 
iction,  he  cannot  move  to  dismiss.  Morotock  Ins.  Co.  v.  Pankey, 
a.  259,  21  S.  E.  487. 

Variance. — A  notice  of  motion  on  a  lorthcomlng  bond  describes  bond 
ecuted  by  "John"  when  it  was,  in  fact,  by  "George"  M.  Cook.  Held, 
nee  material  and  notice  insutflcient.  Cookes  v.  Bank,  1  Leigh  433. 
Attachment  in  motion.s. — A  proceeding  under  this  section  cannot  be 
'ded  as  the  institution  of  an  action  so  as  to  warrant  an  attachment 
the  notice  has  been  served  and  filed  in  the  clerk's  oflflca.  Furst  v. 
;8.  101  Va.  208;  8  Va.  Law  Reg.  821,  43  S  E.  360. 
Continuances. — When  duly' docketed  according  to  the  statute  n<otion 
t  discontinued  by  the  failure  of  the  lerm  on  account  of  the  illness 
e  judge.  Dillard  v.' New  York  Life  Ins.  Co.  (Circuit  Court  of  Lyneh- 
),  5  Va.  Law  Reg.  4  3. 

Motion  cannot  be  continued  except  by  consent  from  June  term  to 
tst  term,  passing  by  the  intermediate  July  term.;  such  a  continuance 
work  a  discontinuance.  Amis  v.  Koper,  7  Leigh  221. 
Federal  courts. — Under  the  conformity  act  (Rev.  St.  section  914 
i.  Comp.  St.  1901]  an  action  may  be  instituted  by  notice  under  this 
jn  in  a  federal  court  in  Virginia  in  accordance  with  the  State  prac- 
Leas  &  McVitty  v.  Merriman,  132  Fed.  510.  See  note,  10  Va. 
Reg.  739. 

There  seems  no  sufficient  reason  why  procedure  under  this  section 
ot  be  followed  in  Federal  courts  in  Va.,  14  Va.  Law  Reg.  339. 
Generally. — See   resume   of  cases   affecting  this  section   in    16   Va. 
Reg.  950. 

For  article  upon  a  motion  against  a  felon,  which  was  Instituted,  but 
rled.  before  conviction,  see  10  Va.  Law  Reg.  849. 
When  the  demand  is  such  that  the  homestead  exemption  cannot  be 
led  against  the  same,  it  is  well  for  the  notice  to  so  state.    See  section 

For  motion  against  a  sheriff  and  his  surety  for  failure  to  pay  the 
I  due  the  Commonwealth  or  levies  due  the  county,  see  Monteith  v. 
,  15  Grat.  172;  Board  ot  Supervisors  v.  Dunn,  27  Grat   608;  section 
and  notes. 

Section  6333  applies  to  judgments  by  default  under  this  section. 
s  v.  Com.,  16  Grat.  134. 

As  to  service  of  notice,  see  sections  6041,  6062,  and  notes. 
Discussed,  20  Va.  L.  Reg.  68;  1  Va.  L.  R.  N.  S.  462. 
Cited  in  Preston  v.  Salem  Imp.  Co.,  91  Va.  583,  22  S.  E.  486,  note 
..  Law  Reg.  449;  Clark  v.  Sleet's  Adm'r,  99  Va.  382,  38  S.  R  183; 
.  Law  Reg.  409;  2  Va.  Law  Reg.  437.  526;  Citizens  Bank  v.  Norfolk 
.  n.  Co.,  115  Va.  45,  78  S.  E.  568;  Salem  Loan  Co.  v.  Kelsey,  115 
382,  79  S.  E.  329;  McKee  v.  Bunting-MoNeal  Co.,  114  Va.  639, 
.  E.  515;  Mundy  v.  Garland.  116  Va.  922,  83  S.  E.  491;  Scott's  Ex'or 
lesterman,  117  Va.  584,  85  S.  E.  502. 

For   W.   Va.   decisions  on   similar  statute,  see  Justis'  Annotations, 
ter  121,  section  6  and  chapter  12  5,  section  52. 
See  Gregory's  Forms  Nos.  349,  605.   606. 

!c.  6047.  Against  whom  of  those  liable,  judgment  may  be  given 
notion. — A  person  entitled  to  obtain  judgment  for  money  on 
ion,  may,  a.s  to  any,  or  the  personal  representatives  of  any  per- 
liable  for  such  money,  move  severally  against  ea<'h,  or  jointly 
nst  all.  or  jointly  against  any  intermediate  number;  and  when 
ce  of  his  motion  is  not  served  on  all  of  those  to  whom  it  is  di- 
ed, judgment  may  nevertheless  be  given  against  so  m.«iny  of 
;e  liable  as  shall  appear  to  have  been  served  with  the  notice, 
the  judgment   again.st  such  personal  representative  shall,  in 

lases,  be  several.    Such  motions  may  be  made  from  time  to  time 
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until  there  is  judgment  against  every  person  liable,  or  his  pei 

representative.     (Code  1887,  §  3212.) 

This  statute  apixears  to  be  simply  af&noatory  of  the  pre-ezistin 
in  relation  to  motions,  except  that  ibefore  the  statute  it  was  not  alio 
(it  would  seem)  to  join  a  natural  person  with  a  personal  represent 
nor  the  representatires  of  several  deceased  persons  in  the  same  pn 
logs.      4  Min.    (3d  Ed.)   1320. 

On  a  joint  notice  -to  all  the  obligors  in  a  forthcoming  bom 
plaintiff  may  take  judgment  against  one  of  the  defendants.  Glas 
Delima,  2  Call  368   (2d  Ed.  309). 

A  deputy  sheriff  gave  bond  with  eight  sureties,  one  of  whom 
Held,  a  motion  lies  on  the  bond  against  the  deputy  and  the  sun 
sureties.      Jacobs  v.  Hill,  2  Leigh  393. 

Where  the  obligee  in  a  forthcoming  bond  is  one  of  the  obligo: 
may  maintain  a  motion  on  the  bond  against  the  other  obligors.  Bo< 
Kinsey,  8  Grat.  560,  565. 

On  a  motion  against  a  principal  and  his  sureties  a  eonfesBi' 
judgment  by  the  principal  does  not  merge  the  cause  of  action  .aj 
the  surety,  and  judgment  may  be  rendered  against  the  latter  at  a  sac 
ing  term  of  the  court;  nor  are  plaintiff's  rights  alTected  by  suffering  t 
suit,  but  he  may  at  a  subsequent  term  renew  his  action  or  motion  o 
same  cause  ot  action  against  any  or  ail  of  the  parties  against  who 
has  not  already  obtained  judgment.  Gaboon  t.  McCuUoch,  92  Va. 
23  S.  E.   225. 

As  to  separate  motions  against  obligor  and  his  sureties  in  a  : 
coming  bond,  see  Winston  v.  Whitlocke,  5  Call  435. 

As  to  joining  repreeentatives  of  two  deceased  persons  in  same  a 
see  Grymes  r.  Pendleton,  4  Call  130;  Watkins'  Ex'rs  t.  Tate,  3 
521    (2d  Ed.  451). 

See  section  6265  and  revisors'  note;  also  Report  of  Revisers 
pp.  237,  833. 

Cited  but  not  construed  in  Rocky  Mount  Trust  Co.  v.  Price,  10 
29949SE73 

See  4   Min.    (3d   Ed.)    1320,   1324;   Barton,  L.   Pr.    (2d  Ed.) 
1068,  3  Va.  Law  Reg.  807;  Burks'  PL  &  Pr.,  pp.  52,  53,  54,  180,  181 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annota 
chapter  121,  section  7. 

Sec.  6048.    When,  on  a  motion,  there  may  be  trial  by  jury. 

a  motion,  when  an  issue  of  fact  is  joined,  and  either  party  desi 
or,  wlien  in  the  opinion  of  the  court,  it  is  proper,  a  jury  sha 
impaneled,  unless  the  ease  be  one  in  which  the  recovery  is  lii 
to  an  amount  not  greater  than  twenty  dollars,  exclusive  of  i 

est.  (Code  1887,  §  3213.) 

The  issue — How  made  np. — On  motion,  under  section  6046,  in 
to  entitle  the  defendant  to  trial  by  jury,  an  issue  must  be  mad 
This  issue  may  be  tendered  by  a  plea  or  by  an  Informal  stateme 
writing  of  the  grounds  of  the  defense.  Mere  oral  statement  i: 
sufficient,  and  in  cases  where  the  statute  requires  the  plea  to  be  ve 
by  affidavit  tliat  requirement  must  be  complied  with.  Preston  v.  i 
Imp.  Co.,  91  Va.  583,  22  S.  E.  486,  note  1  Va.  Law  Reg.  447;  W: 
V.  Booker  Brick  Co.,   113  Va.   434,  74  S.  E.  160. 

No  formal  issue  need  be  Joined  on  a  motion  on  a  forthcoming 
as  the  pleading  may  be  ore  tonus,  and  the  court  may  pronounce  jud( 
on  the  evidence.     McKinster  v.  Garrett,  3  Rand.  554. 

On  a  notice  of  a  motion  against  a  sheriff  and  his  sureties  c 
official  bond,  the  plea  of  non-damnificatusi  and  nil  debit  are  not  the  i 
pleas.     Supervisors  v.  <Dann,  27  Grat.  608. 

On  a  motion  by  a  treasurer  against  his  deputy  and  the  sureti 
deputy's  bond  formal  pleadings  are  not  required.  Any  proper  d< 
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ly  be  made,  as  well  without  as  with  pleas.  Hall  v.  Ratliff,  93  Va.  327, 
S.  E.  1011,  note  2  Va.  Law  Reg.  434. 

Proce«duigs  upon  a  plea  of  non  e.st  factum. — Upon  a  motion  against 
ieputy  sheriff  and  his  sureties  upon  a  joint  bond,  if  the  principal  plead 
n  est  factum  this  must  be  first  tried  and  decided  against  the  plea  before 
dgment  can  be  rendered  against  the  sureties.  Asberry  v.  Calloway, 
Wash.  72. 

Where  non  est  factum  is  pleaded  to  a  motion  on  a  forthcoming  bond, 
e  court  may  render  judgment  without  the  intervention  of  a  Jury,  or 
may  empanel  jury  to  try  the  issue.     BurXe  v.  Levy's  Ex'rs,  1  Rand.  1. 

Trial  by  the  court. — The  court  should  hear  and  decide  motion  to 
ate  an  attachment  where  plaintiff  declines  to  express  any  wish  for  a 
ry,  and  defendant  expresses  a  wish  that  the  Jury  might  be  dispensed 
th.      Claflin  v.  Steenbock,   18  Grat.   842,   846. 

See  Barton,  L.  Pr.  (2d  Ed.)  983,  987,  1048;  4  Min.  (3d  Ed.)  1320; 
irks'   PI.  &  Pr.,  pp.   9,   181,   475;    Dunlap   v.   Dillard,  77  Va.  847,  856. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
apter  121,  section  8. 


CHAPTER  252. 

le  County  or  Corporation,  and  Court,  in  Which  Proceedings  Are  Com- 
menced. 


«. 
149. 


»50. 
151. 


The  county  or  corporation  In 
which  actions  at  law  or  suits 
in  equity  may  be  brought. 

Same. 

In  what  courts  actions  or 
suits  may  be  brought;  when 
to  be  brought  in,  or  trans- 
ferred to.  Circuit  Court  of 
Richmond;    to   what  extent 


Judgment  or  decree  void.  It 
action  or  suit  not  so  trans- 
ferred. 

6052.  Jurisdiction  of  writ  of  quo 
warranto,  or  Information  In 
nature  of  writ  of  quo  war- 
ranto. 

605  3.  Of  mandamus,  prohibition, 
and  certiorari. 


Sec.  6049.  The  county  or  corporation  in  which  actionfl  at  law  or 
lits  in  equity  may  be  brought.— Any  action  at  law  or  suit  in  equity, 
ccept  where  it  i.s  otherwise  especially  provided,  may  be  brought 
I  any  county  or  corporation — 

First.  Wherein  any  of  the  defendants  may  reside. 

Second.  If  a  corporation  be  a  defendant,  wherein  its  principal 
fRce  i.s,  or  wherein  its  mayor,  rector,  president,  or  other  chief  of- 
2er  resides. 

Third.  If  it  be  to  recover  a  loss  under  a  policy  of  insurance, 
ther  upon  property  or  life,  wherein  the  property  insured  was  sit- 
ated  at  the  date  of  the  policy,  or  the  person  whose  life  was  in- 
ired  resided  at  the  date  of  his  death  or  at  the  date  of  the  policy. 

Fourth.  If  it  be  to  recover  land,  or  subject  it  to  a  debt,  where- 
i  such  land  or  any  part  thereof  may  be ;  or  if  it  be  against  a  for- 
gn  corporation,  wherein  its  statutory  agent  resides,  or  it  has  any 
(tate  or  debts  owing  to  it  within  this  State;  or  if  it  be  against  a 
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defendant  who  resides  without  this  State,  wherein  he  may 
and  served  with  process,  or  may  have  estate  or  debts  due  1 
Fifth.  If  it  be  on  behalf  of  the  Commonwealth,  wheth 
name  of  the  Attorney-General  or  otherwise,  it  may  be  in 
of  Richmond. 

Sixth.  If  It  be  an  action  or  a  suit  in  which  it  is  nece 
proper  to  make  any  of  the  following  public  officers  a  part] 
ant — to-wit,  the  Governor,  Attorney-General,  Treasurer, 
of  the  Land  Office,  either  auditor,  Superintendent  of  P 
struction,  or  Commissioner  of  Agriculture ;  or  in  which  i1 
necessary  or  proper  to  make  any  of  the  following  public 
tions  a  party  defendant — to-wit,  the  Board  of  Education 
public  corporation  composed  of  officers  of  government,  of  t 
and  property  of  which  the  Commonwealth  is  sole  owne 
which  it  shall  be  attempted  to  enjoin  or  otherwise  suspei 
feet  any  judgment  or  decree  on  behalf  of  the  Commonw 
any  execution  issued  on  such  judgment  or  decree,  it  shall 
in  the  city  of  Richmond. 

Seventh.  If  a  judge  of  a  circuit  court  be  interested  i 
which,  but  for  such  interest,  would  be  proper  for  the  jui 
of  his  court,  the  action  of  suit  may  be  brought  in  any  c 
corporation  in  an  adjoining  circuit.  (Code  1887,  §  3:M1;  18{ 
355,  769;  1902-3-4,  p.  635;  1904,  p.  320.) 

Revisors'  Note. — The  Foarth  sub-division  lias  been  chanf 
what.  The  provision  relating  to  the  statutory  agent  of  a  foi 
poratlon  is  new.  Under  this  provision  AIiL  foreign  corporati 
be  sued  in  Richmond,  as  the  Secretary  of  the  Oanunonwealth 
made  the  statutory  agent.     See  section  8845. 

Subsection  1. — The  residence  of  a  citizen  of  this  State  is  no 
by  reason  of  his  conviction  and  conflnement  in  the  penitentia 
other  State.  Guarantee  Co.  v.  First  Nat.  Bank,  95  Va.  480, 
909.     See  Neale  v.  Utz,   75   Va.   480. 

As  to  what  is  residemce  (within  the  meaning  of  the  act 
tlon),  see  Griffin  v.  Woolford,  100  Vji.  473,  41  S.  E.   949. 

See  4  Min.   (3d  Ed.)   1172/1342. 

Subsection  2. — See   1    Min.    (4th   Ed.)    570,   638;    4   Min. 
1172,  1342. 

In  an  action  of  tort  against  a  railroad  company,  a  plea  to 
diction  is  good  which  avers  that  the  cause  of  action  did  noi 
any  part  thereof  arise  in  the  county  in  which  the  action  is  bro 
that,  at  the  time  of  the  issuing  of  the  writ  in  the  cause,  the  i 
did  not  have  Its  principal  office  in  said  county,  and  that  it  had 
dent  or  other  chief  officer  residing  in  said  county,  and  whic' 
states  in  what  county  the  cause  of  action,  if  any,  did  arise,  am 
city  its  principal  office  was  at  the  time  of  Issuing  the  writ  an 
The  venue  of  all  actions  in  this  State,  whether  local  or  tran 
fixed  by  statute,  and  the  statute  declares  where  actions  ag-e 
porations  as  well  as  individuals  may  be  brought.  Va.  &  S.  W. 
Hollingsworth,  107  Va.  359,  68  S.  E.  572. 

The  declaration  in  the  certificate  of  incorporation  as  to  the 
of  the  principal  office  is  conclusive  on  that  point.  lioyd  v.  Lj 
113  Va.  627,  75  S.  E.  233. 

Subsection  3. — Where  corporation  does  business  both  as  a 
an  insurance  company,  it  may  be  sued  as  an  insurance  compa 
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section.  Wytheville  Ins.  Co.  v.  Stultz,  87  Va.  629,  13  S.  B.  77.  See 
ion  6046  and  notes;  section  4345. 

See  1  Min.   (4th  Ed.>   638;   4  Min.   (3d  Ed.)   1172. 

Subsection  4. — Under  contract  made  in  S.  county  H.  executed  deed 
veying  real  estate  therein  situated  to  P.  and  T.     Later  H.  brought 

in  that  county  against  F.  and  T.  to  rescind  the  contract  and  vacate 
deed.  The  court  had  jurisdiction,  though  the  defendants  resided 
another  county,  and  summons  was  served  In  the  county  of  their 
dence.  Hull  v.  Fields,  76  Va.  594.  As  to  where  suit  for  specific 
tormance  of  contract  for  sale  of  land  may  be  brought,  see  10  Va. 
V  Reg.  283. 

See  1  Min.  (4th  Ed.)  638;  4  Min.  (3d  Ed.)  636.  See,  also,  revisors' 
9  above. 

A  non-resident  may  be  sued  upon  a  cause  of  action  arising  oat  of 
State  wherever  he  may  be  found  in  this  State.     Beirne  v.   Rosser, 
Grat.  537. 

For  discussions  of  the  locality  of  personal  actions  against  a  single 
-resident  defendant,  see  4  Va.  Law  Reg.  361;  6  Ve.  Law  Reg.  46,  346. 

Subsection  5. — A  judgment  in  favor  of  the  Commonwealth  having 
n  recovered  in  C.  county,  suit  thereon  may  be  brought  in  that  county. 
ept  in  case  where  it  is  otherwise  specially  provided,  Cormmonwealth 
r  prosecute  her  suits  in  any  of  the  courts  in  which  other  parties  may 
secute  suits  of  Uke  character.  And  this  case  is  not  embraced  In  the 
;ute.  Code   1873.  chapter  166.     Com.   v.   Ford,   29   Grat.   683. 

See  4  Min-    (3d  Ed.)    1172.  1342. 

Circuit  court  of  the  city  of  Richmond  alone  has  Jurisdiction  to  en- 
i  or  affect  any  judgment  in  behalf  of  the  Commonwealth.  Com.  v. 
ham.  85  Va.  632,  8  S.  E.  488.  It  only  has  jurisdiction  of  suits  against 
te  officers.     See  section  6051.     Taylor  v.  Williams,  78  Va.  422.. 

Clauses  five  and  six  of  this  section  do  not  confer  jurisdiction  on  the 
ruit  Court  of  the  City  of  Richmond  to  entertain  a  suit  in  equity  by 

public  corporation  created  and  existing  for  purely  governmental 
poses  and  as  an  agency  of  the  State,  against  another  such  corpora- 
i,  nor  is  this  jurisdiction  given  by  section  6061.  Western  State  Hos- 
il  v.  General   Board,   112  Va.   230,   70  S.  E.  606. 

Subsection  «. — Circuit  court  of  the  city  of  Richmond  has  chancery 
isdiction  only  in  cases  where  it  may  be  necesfwry  or  proper  to  make 
;ain  enumerated  officers  or  corporations  defendants.  The  Comimls- 
ler  of  Agriculture  was  not  one  of  these.  Blanton  v.  Southern  Fer- 
ling  Co.,  77  Va.   330.      See  Ra?Iand  v.  Broadnax,  29  Grat.  401. 

A  policy  holder  in  a  foreign  insurance  company  which  has  deposited 
ds  with  the  State  treasurer  may  sue  the  company  in  the  city  of  Rich- 
id,  and   make  the  treasurer  a  party  defendant.     Universal  Life  Ine, 
V.  Cogbill,  30  Grat.  72.     See  section  4214, 

Suit  to  enjoin  judgment  in  favor  of  the  Commonwealth  must  be 
ught  in  the  Circuit  Court  of  Richmond  Com.  v.  Lathan,  35  Va.  632, 
.  E.  488. 

While  the  general  board  of  directors  of  State  hospitals  for  the  iiisane 
y  very  properly  be  regarded  as  a  quasi  corporation,  existing  for 
ely  governmental  purposes,  it  cannot  be  brought  within  the  category 
"public  corpoi-ations,  composed  of  officers  of  government,  of  the 
ds  and  property"  of  which  the  Commonwealth  is  sole  owner,  referred 
in  this  clause.  Western  State  Hospital  v.  General  Board,  112  Va. 
I,  70  S.  E.  505. 

Subsection  7. — The  word  "may"  in  this  clause  is  permissive  only. 
3  judge  may  also  sue  in  the  circuit  court  of  any  county  or  corporation 
tils  own  circuit  In  which  any  of  the  defendants  reside  or  in  which  the 
se  of  action  arose.  Harrison  v.  Wissler,  98  Va.  698,  36  S.  E.  982, 
e  6  Va.  Law  Reg.  471. 

Generally. — Does  "may"  mean  "must"?  See  4  Va,  Law  Reg.  361; 
'a.  Law  Reg.  46r  Harrison  v.  Wissler,  98  Va.  698,  36  S.  E.  982. 

As  to  taking  advantage  of  the  lack  of  jurisdiction  of  the  court  by 
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plea  in  abatement,  see  Warren  t.  Saunders,   27  Grat.   259;   1 
Rosser,  26  Grat.  537;  section  61,06  and  notes. 

Cited  in  Com.  v.  Ashlla's  Adm'r,  95  Va.  147,  28  S.  B.  177 
Ry.  Co.  V.  RlBon,  99  Va.  18,  37  S.  E.  320,  note  6  Va.  Law  F 
Ward  Lumber  Co.  v.  Henderson-White  Mfg.  Co.,  107  Va.  626, 
476;  Carr  v.  Bates,  108  Va.  371,  61  S.  E.  754. 

See  1  Min.    (4tb  Ed.)    638;   4  Min.   (3d  Ed.)    1342;   Bartc 
{2d  Ed.)  15.  18,  20,  243,  1112;  Burlts'  PI.  &  Pr.,  pp.  163,  282, 
293,  317,  318,  917;  13  Va.  Law  J.  741,  756. 

For  monographic  note  on  Jurisdiction,  see  Phippen  t.  Di 
Grat.  457,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Am 
chapter  123,  section  1. 

Sec.  6050.  Same. — An  action  or  suit  may  be  brought 
county  or  city  wherein  the  cause  of  action,  or  any  part 
arose,  although  none  of  the  defendants  reside  therein.  (C( 
§  3215.) 

Revlsors'  Note. — Under  the  former  language  of  this  sectic 
donbtfol  if  it  applied  to  suits  in  equity.  (4  Min.  [3d  Ed.]  134 
L.  Beg.  46.)  Now  it  expressly  applies  to  both  actions  at  law  ■ 
in  equity. 

For  article  as  to  county  or  corporation  wherein  actions 
brought,  see  9  Va.  Law  Reg.  681. 

See  full  discussion  4  Vo.  Law  Reg.  361;  5  Va.  Law  Reg.  3 
also,  notes  to  section  6049;  Barton,  L.  Pr.  (2d  Ed.)  16,  1297 
(4th  Ed.)  570,  638;  Burks'  PI.  &  Pr.,  pp.  163,  272,  282,  284,  : 
311,  317,  322,  327,  917. 

Cited  in  R9.ub  v.  Otterback,  89  Va.  645,  16  S.  E.  933;  More 
Co.  V.  Pankey,  91  Va.  259,  21  S.  B.    487;  Guarantee  Co.  v.  Nat. 
Va.  487,  28  S.  B.  909;  5  Va.  Law  Reg.  46;  Harrison  v.  Wissle; 
698,   36  Sl   E.   982,  note  6   Va.   Law   Reg.    471;    Ward   Lumbe 
Henderson-White  Mfg.  Co.,  107  Va.  626,  69  S.  E.   476;   Carr 
108  Va.  371,  61  S.  E.  754;   N.  &  W.  Ry.  v.  Sutherland,   106 
64  S.  E.  465;  Mundy  y.  Garland,  112  Va.  743,  72  S.  E.  713;   1 
Reg.  472. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Am 
chapter  123,  section  2. 

Sec.  6051.  In  what  courts,  actions  or  suits  maybe  brongi 
to  be  brought  in,  or  transferred  to,  Circuit  Court  of  Richi 
what  extent  judgment  or  decree  void,  if  action  or  suit  not  i 
ferred. — Any  action  or  suit  mentioned  in  the  two  preceding 
may  be  in  a  circuit  court  of  any  county,  or  circuit  or  cor 
court  of  any  city,  wherein  it  is  allowed  or  required  therel 
brought;  except  that  any  such  action  or  suit  as  is  allowe< 
fifth  subdivision  of  section  six  thousand  and  forty-nine,  or 
by  the  sixth  subdivision  of  the  said  section,  to  be  brough 
city  of  Richmond,  shall  be  in  the  Circuit  Court  of  the  8< 
And  if  any  such  action  or  suit  as  is  mentioned  in  the  said  si 
division  is  now  pending  or  be  hereafter  brought  in  any  oth 
than  the  Circuit  Court  of  the  city  of  Richmond,  it  shall,  1 
of  such  other  court,  be  transferred,  together  with  all  th( 
and  proceedings  therein,  to  the  Circuit  Court  of  the  city 
mond,  to  be  proceeded  in  to  a  final  decision  in  the  said 
Court.  .And  if  such  action  or  suit  be  not  so  transferred, 
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ed  in  to  judgment  or  decree  in  the  court  wherein  it  is  so 
',  or  shall  have  been  so  brought,  such  judgment  or  decree, 
is  it  may  be  against  any  of  the  public  officers  or  public  cor- 
is  mentioned  in  the  said  sixth  subdivision  or  against  the 
awealth,  shall  be  void.  (Code  1887,  §  3216.) 
eeras  that  when  the  Commonwealth  by  petition  Is  made  a  party 
to  a  pending  suit,  it  has  no  right  to  remove  the  case  to  the  Clr- 
irt  of  the  city  of  Richmond.  Com.  v.  Ashlla'S  Adm'r,  95  Va, 
S.  E.   177. 

:d  in  Harrison  v.  Wlssler,  98  Va.  603,  36  S.  E.  982;  4  Va.  Law 
L.  ■  .-         -       . 

note  to  section  6049(5).  •  •      • 

052.  Jurisdiction  of  writ  of  quo  warranto,  or  information  in 
of  writ  of  quo  warranto. — Jurisdiction  of  a  proceeding  by 

quo  warranto,  or  information  in  the  nature  of  a  writ  of 
rranto,  shall  be  in  the  circuit  court  of  the  county,  or  cir- 

corporation  court  of  the  city,  or  such  city  court  as  is  in- 
ivith  that  jurisdiction  in  the  city,  wherein  the  defendant  or 
he  defendants  resides ;  or,  if  the  defendant  be  a  corporation, 
I  its  principal  office  is,  or  wherein  its  mayor,  rector,  presi- 
•  other  chief  officer  resides;  and,  if  there  be  no  such  office 
r,  or  none  of  the  defendants  reside  in  this  State,  the  Circuit 
E  the  city  of  Richmond  shall  have  jurisdiction.     (Cods  1><87, 

isors'  Note. — The'  word.s,  "op  such  city  court  as  is  invested  with 
isdictlon  In  the  city,"  are  new. 

1053.    Of  mandamus,  prohibition,  and  certiorari. — Jnrisdic- 

ivrits  of  mandamus,  prohibition,  and  certiorari  (except  such 

36  issued  from  the  Supreme  Court  of  Appeals)  shall  be  in  the 

iourt  of  the  county,  or  in  the  circuit  or  corporation  court  of 

or  such  city  court  as  is  invested  with  that  jurisdiction  in  the 

erein  the  record  or  proceeding  is,  to  whi'  li  thu  writ  relates. 

887,  §  3218;  1902-3-4,  p.  635.) 

isors'  'Sole. — ^The  word.s,  "or  such  city  court  as  is  invested  with 

Isdictlon  in  tlie  city,"  are  new. 

i  section  has  no  application,  to  a  mandamus  to  compel  a  railway 

to  issue  a  transfer  to  passenger  within  the  limits  of  the  city 
lond,  although  the  obligation  to  perform  that  duty  appears  from 

of  the  county  court  of  Henrico.  Richmond  Ry.  &  Electric  Co. 
1,   97  Va.   26,  32  S.  E.  775. 

article  upon  "Certiorari  as  a  Remedial  Writ,"  see  13  Va.  L. 
I. 

Barton,  h.  Pr.   {2d  Ed.)   22.  1208,  1236;  4  Mln.   (3d  Ed.)  384. 

W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
123,  section  3. 
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Process,  and  the  Order  of  PnbUoitioii. 


Sec. 

' 

Sec. 

6064. 

Forms  of  writs. 

be  served   in 

6066. 

To  whom   process  directed; 

before    return 

when  to  Issue;  when  return- 

term "agent" 

able. 

6067. 

On  whom  procc 

6066. 

When  process  not  to  be  exe- 

notice to,  a  co 

cuted  without  the  county  or 

not  a  corpora 

city  ot  venue. 

served. 

6067. 

Sheriff  of  county  may  exe- 

6068. 

No  Judgment  ( 

cute  process  In  city. 

nihil. 

6068. 

Suits  by  and  against  unin- 

6069. 

On  what  afHdi 

corporated    associations    or 

publication  ma 

orders. 

when  and  by  v 

6059. 

When   new   process  may  Is- 

6070. 

What  order  of 

sue;  if  former  process  exe- 

state and  requ 

cuted     but     not     returned. 

llshed    and    p 

what  to  be  done. 

publication     b 

6060. 

Officer's    duty,    after    every 

dispensed  wltt 

rules,  to  get  from  clerk's  of- 

6071. 

Within  what  tl 

fice  process,  orders,  and  de- 

licatlon case  ti 

crees. 

no     other    pu 

6061. 

Process  to  commence  a  suit, 

qt^ired    unless 

a    summons;    how    issued; 

court;   when  r 

not  altered  afterwards. 

what  to  be  g\ 

6062. 

How  summons  in  scire  facias 

sel;    provision 

served ;  copy  to  be  made  out 

service   of  pro 

for  defendant. 

non-residents; 

6063. 

How  process  served   on  do- 

of;   the  return 

mesHc  corporation. 

in  such  case. 

6064. 

How  process  served  on  a  for- 

6072. 

Within   what   ( 

eign  corporation. 

heard,    and    i 

6066. 

On  whom  served  when  cor- 

corrected. 

poration   operated  by  trus- 

6073. 

When  clerk  of 

tee,  lessee,  or  receiver. 

peals  to  issue 

6066. 

How  served;  what  return  of 

licatlon;  how 

officer  to  show;  how  long  to 

posted;  when 

Sec.  6054.    Forms  of  writs. — Until  the  Supreme  Cour 
shall  alter  the  forms  of  writs,  the  same  may  be  as  heretof 
cept  so  far  as  is  otherwise  provided.    (Code  1887,  §  321 
See  Gregory's  Forms  Nob.  3,  4,  473,  486. 

Sec.  6056.  To  whom  process  directed;  when  to  issn 
tumable. — Process  from  any  court,  whether  original 
final,  may  be  directed  to  the  sheriff  or  sergeant  of  an 
city.  It  shall,  if  returnable  to  rules,  be  issued  before 
to  which  it  is  returnable,  and-  may,  except  where  otl 
vided.  be  execiited  on  or  before  that  day.  If  it  apj'i'a 
serv«d  and  good  in  other  respects,  it  shall  be  deem 
though  not  directed  to  any  officer,  or  if  directed  to  an  o( 
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id  by  some  other  person.  It  shall,  unless  otherwise  specially 
3d,  be  returnable  within  ninety  days  after  its  date  to  some 
the  term  of  a  court,  or  in  the  clerk's  office  to  the  first  day  of 
les,  except  that  a  summons  for  a  witness  shall  be  returnable 
tever  day  his  attendance  is  desired,  and  process  awarded  in 
nay  be  returnable  as  the  court  shall  direct,  and  the  return 
a  summons  in  garnishment  may  be  according  to  the  provi- 
f  section  sixty-five  hundred  and  nine.  (Code  1887,  §  3220.) 
ivisors*  Note. — Sertion  3220  of  the  fode  Of  1887  was  somewhat 
ated.  It  involved  exception  within  exception,  and  It  was  deemed 
divide  it  into  two  section.s.  This  havin;;  been  done,  section  0053 
ites  the  first  and  section  6056  the  second.  As  to  section  6055  th  > 
ng  may  be  observed:  Section  3220  of  the  Code  of  1887  enactc;! 
I  process  should  be  returnaf>le  to  the  court  on  the  Arst  day  of  a 
r  in  the  clerk's  office  to  the  first  day  of  any  roles.  No  gofd 
being  seen  for  requiring  process  to  be  returnable  to  the  first  day 
Tin,  the  revised  section  provides  that  it  may  be  returnable  to 
DAY  of  tlie  term  of  a  court,  or  in  the  clerk's  oiBce  to  the  first 
any  rules. 

ite  of  Lssuanco— Wlien  returnable. — The  summons  to  commence 
vhlch  is  made  returnable  on  the  day  of  issue  Is  a  void  summons, 
proceedings  had  thereon  are  likewise  void.  The  proTlsion  that 
icess  shall  be  Issued  before  the  rule  day  to  which  it  is  returnable 
latory.  Noell  v.  Noell,  93  Va.  433,  25  S.  E.  242. 
oces^  made  returnable  to  a  day  which  is  not  a  legal  return  day  is 
Kyles  V.  Ford,  2  Rand.  1. 

writ  returnable  at  rules  "on  the  first  day  of  the  next  term,  June 
889,"  that  day  being  the  second  Monday  in  June,  whereas  there 
rules  until  the  third  Monday,  was  invalid.     Raub  v.  Otterback, 
645,   16  S.   E.   933. 

motion  to  quash  a  writ  of  capias  ad  respondendum  which  is  made 
Lble  to  the  next  term  generally,  instead  of  the.  first  day  of  the 
IS  the  statute  required,  should  be  overruled  where  the  .writ  is 
id  before  the  term  and  returned  to  the  first  day,  and  an  official 
mt  entered  at  the  rules.  Hare  v.  Niblo,  4  Leigh  359.  Process 
rer  has  to  be  returnable  to  the  first  day  of  a  term, 
here  a  recognizance  was  adjudged  forfeited,  and  the  court  ordered 
le  principal  and  sureties  bo  summoned  to  appear  on  a  certain 
d  subsequently  the  clerk  issued  a  scire  facias  returnable,  on  that 
hlch  was  more  than  ninety  days  from  the  date  of  the  writ,  it  was 
the  exception  of  the  statute.  Lewis  v.  Com.,  106  Va.  20,  &i 
99. 

scire  facias  hy  which  It  was  sought  to  revive  a  Judgment  was 
ut  on  April  16th,  1902,  returnable  October  10th,  1902.  This  Is  a 
lolation  of  this  section  and  a  writ  of  fieri  facias  sued  out  on  the 
3nt  win  be  quashed.     Lcwenbach  v.  Kelly,  111  Va.  439,  69  S.  B. 

writ  Issued  on  November  25,  1908,  and  made  returnable  to  rules 
tiolden  "on  the  third  Monday  in  January"  is  sufficient,   though  it 
have  been  better  to  have  said  "third  Monday  In  January  next." 
ius  Chem.  Co.  v.  White,  112  Va.  250,  71  S.  E.  637. 
enerally. — A  writ  which  purports  to  be  a  plurles  capias,  but  which 
out  date,  and  is  not  attested  by  the  clerk,  is  void,  and  all  proceed- 
ised  thereon  are  Illegal.     Hickam  v.  Larkey,  6  Grat.  210. 
i  to  execution  by  officer  other  than  the  one  to  whom  directed,  see 
V.   Miller,   2   Leigh   54  5    (decided   before  present  statute), 
ted    but  not  construed,   in  Guarantee  Co.  v.  Nat.   Bank,   95  Va. 
8    S     E     909;    Harrison    v.   Wissler,    98   Va.    599,    36   S.    E.    982; 
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Norfolk   &  W.   R.   Co.   V.  Sutherland,   105  Va.   548,    54   S.  E. 
Bowling  Alley  v.  Richmond,  116  Va.  429,  82  S.  E.  97. 

See,  also,  5  Va.  Law  Reg.  46,  4  90;  6  Va.  Law  Reg.  7 
C.  Pr.  (2d  Ed.)  250;  Barton,  L.  Pr.  (2d  Ed.)  262,  269,  79 
1112,  1298;  4  Min.  (3d  Ed.)  644,  662,  756,  825,  990;  Burk 
pp.  260,  272,  282,  297,  312,  317,  322,  627,  637,  917;  not 
Reg.   624. 

See   sections   6063,   6064,    6071   and   notes. 

For   W.   Va.   decisions   on  similar  statute,   see  Justis' 
chapter  124,  section  2. 

See  Gregory's  Forms  Nos.  3,  4,  408,  409,  410,  411,  41 
436,   455,   456,  457,   464,  466,   468,   470,  485. 

Sec.  6056.    When  prooesa  not  to  be  executed  without  tl 
city  of  venue. — Process  against  the  defendant  to  answei 
tion,  suit,  or  motion  brought  under  section  six  thou.san 
shall  not  be  executed  in  any  other  county  or  city  than  t' 
the  action,  suit  or  motion  is  brought,  unless  it  be : 
An  action  against  a  corporation;  or 
An  action  upon  a  bond  taken  by  an  officer  under  a 
some  statute;  or 
An  action  to  recover  damages  for  a  wrong;  or 
An  action  against  two  or  more  defendants  on  one  of 
{)rocess  has  been  executed  in  the  county  or  city  in  wl 
tion  is  brought;  or 

Unless  it  be  otherwise  specially  provided. 

Revisers'  Note. — This  section  is  based  on  a  part  of  se< 
the  Code  of  1887.  See  revisors'  not©  to  the  preceding  sect 
0050  having  been  enlarged  to  include  suits  as  well  as  action; 
has  been  made  equally  comprehensive.  A  motion  under  se< 
an  action  at  htw.  Gordon  v.  Punkhouscr,  100  Va.  675,  4 
Reed  &  McCormacic  v.  Gold,  102  Va.  37,  45  S.  E.  868;  N< 
etc.,  Ry.  Co.  v.  Bickford,  105  Va.  182,  52  S.  E.  1011.  Th 
not  so  much  one  TO  WHOM  process  may  be  directed  as  it 
may  execute  the  process,  or  WHERE  it  may  be  executed,  i 
Ls  expressed  in  the  revised  section. 

The  language  of  the  second  paragraph  of  the  revised  s©< 
all    corporations,    and    is    not    restricted   to    "a    railroad,    e\ 
navigation,  turnpike,  telegraph  or  telephone  company,"  as 
formerly.      This    extension    is   in   consequence   of   the   chan 
sections  6063  and  6064. 

Under  the  law  as  it  stood  before  the  revision,  if  the  pi 
answer  in  jui  action  brought  under  section  6050,  and  was 
the  defendant  without  the  coiinly  or  cit.v  in  which  the  action 
it  was  required  to  be  executed  at  least  ten  days  before  tb 
of  such  process.      This  provision  no  longer  appears. 

Where  a  suit  is  brought  under  section  6050,  but  pro< 
in  another  county,  and  plea  In  abatement  stating  these  facts 
when  the  cause  is  called  for  trial  a  motion  to  dismiss  th 
the  docket  should  be  sustained.     Warren  v.  Saunders.  2  7  ( 

Where  defendants  are  non-residents,  and  the  process  Is 
on  them  in  the  county  where  the  suit  is  brought,  and  the 
executed  at  least  ten  days  before  the  return  day,  the  servic 
Raub  V.  Otterback,  89  Va.  645,  16  S.  E.  933.  The  ten-day 
longer  appears.      See  revisors'  note  above. 

If  summons  directed  to  sheriff  of  county  other  than 
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ion  is  brought,  and  judgment  goes  by  default,  remedy  1«  not  hj  In- 
lotton,  but  by  motion  under  section  6333.  Brown  v.  Cbapman,  90 
.  174,  17  S.  E.  855. 

A  judgment  by  default  against   a   corporation   rendered   on   return 

summons,  which  shows  that  it  was  executed  on  an  officer  of  the 
npany  in  a  county  other  than  that  wherein  the  suit  was  brought,  and 
s  not  served  ten  days  before  the  return  day  thereof.  Is  void,  and  may  • 

assailed  collaterally  by  third  parties.  .\11  acte  porformied  under  It 
d  all  claims  flowing  out  of  it  are  void.  Staunton  Perpetual  Bldg.  & 
an  Co.  V.  Haden,  92  Va.  201,  23  S.  E.  283,  note  1  Va.  Law  Reg.  661. 
e  ten-day  provision  no  longer  appears. 

Sec.  6057.    Sheriff  of  county  may  execute  process  in  city. — The 

eriff  of  any  county  in  which  is  situated  a  city,  or  any  part  there- 
,  may  execute  in  such  city  or  part,  any  process  which  he  might 
ecute  in  any  other  portion  of  his  county. 
Revisers'  Note. — This  section  Is  new. 

Sec.  6058;  Suits  by  and  against  unincorporated  associations  or 
ders. — All  unincorporated  associations  or  orders  may  sue  and  be 
ed  under  the  name  by  which  they  are  commonly  known  and  called, 
under  which  they  do  business,  and  judgments  and  executions 
ainst  any  such  association  or  order  shall  bind  its  real  and  per- 
aal  property  in  like  manner  as  if  it  were  incorporated.  Process 
ainst  such  association  or  order  may  be  served  on  any  officer  or 
astee  of  such  association  or  order. 
Revlsors'  Not«. — This  section  is  new. 

Sec.  6059.  When  new  process  may  issue;  if  former  process  exe- 
ted  but  not  returned,  what  to  be  done. — If,  at  the  return  day  of 
y  process,  it  be  not  returned  executed,  it  shall  be  the  ex-officio 
ty  of  the  clerk,  unless  otherwise  directed  by  the  plaintiff  or  his 
torne}',  to  issue  an  alias,  or  other  proper  process,  without  waiting 
.'here  the  first  process  is  returnable  to  a  term)  for  the  subsequent 
ocess  to  be  awarded  at  rules;  and  where,  for  want  of  a  return 
the  first  process  against  a  defendant,  any  subsequent  process  is 
lued,  if  the  former  was  executed,  the  officer  shall  not  execute  the 
tter,  but  sliall  return  the  former,  if  it  be  in  his  possession,  and  if 
I  has  it  not,  shall  return  the  latter  with  an  endorsement  of  the 
ecution  of  the  former,  and  the  proceedings  thereupon  shall  be  as 
the  first  had  been  duly  returned.    (Code  1887,  §  3221.) 

Bovi.sors'  Note. — This  section  makes  it  the  ex-officio  duty  of  the 
;rk,  unless  otherwise  directed  by  the  plaintiff  or  his  attorney,  to  i.<i8ae 
I  alias  or  other  proper  process  if  at  tlie  return  day  of  any  process  it  be 
(t  returncKl  executed.  Formerly,  the  statute  simply  provided  that  "an 
iafl  or  other  proper  process,  'MAY  BE  ISSUED." 

Where  previous  writs  of  summons  have  failed  for  ineffectual  service 
other  Irregularities,  plaintiff  Is  entitled  to  an  alias  writ.     Danville  & 
.  R.  Co.  v.  Brown,  90  Va.   340,  18  S.  E.   278. 

Where  for  want  of  service  of  process  judgment  is  void,  collection  of 
ecution  should  be  enjoined,  the  judgment  vacated,  and  the  cause  re- 
anded  to  be  proceeded  in  at  law  by  an  alias  summons  properly  served, 
nney  v.  Clark,  86  Va.  354,  10  S.  E.  569. 

See  notes  to  section   2825;    Barton,  L.   Pr.    (2d   Ed.)    269;    Barton, 
Pr.   (2d  Ed.)   252;   4  Min.   (3d  Ed.)   663. 
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Sec.  6060.  Officer's  duty,  after  every  rules,  to  get  from  cl« 
flee  process,  orders,  and  decrees. — Every  officer  who  attends 
shall,  within  five  days  after  the  end  of  any  rules,  go  to  the 
office  and  receive  all  process,  orders,  and  decrees  to  be  exec 
him,  and  give  receipts  therefor.  'For  any  failure  so  to  do. 
forfeit  fifty  dollars.     (Code  1887,  §  3222.) 

Cited  6   Va.  Law  Reg.   700. 
See  Gregory's  Forms  Nos.  3,  4. 

Sec.  6061.  Process  to  commence  a  suit,  a  summons;  how 
not  altered  afterwards. — The  process  to  commence  a  suit  sh 
writ  commanding  the  officer  to  whom  it  is  directed  to  sum 
defendant  to  answer  the  bill  or  action.  It  shall  be  issued 
order  of  the  plaintiff,  his  attorney  or  agent,  and  shall  not, 
is  issued,  be  altered,  nor  any  blank  therein  filled  up,  excep 
clerk.  It  shall  not  be  deemed  to  have  been  issued  until  d 
or  placed  in  course  of  delivery  to  some  officer  or  other  pi 
be  executed.     (Code  1887,  §  3223.) 

Revtsors'  Note. — The  last  sentence  l.s  new,  and  is  intended 
tile  disputed  question  a.s  to  what  i.s  ni«ant  by  "issued."  See  d 
and  cases  cited  in  Buries'   PI.  *  Pr.,  at  p.  400. 

A  comimon-law  action   is  commenced   when   the   summons 
for  the  purpose  of  having  it  executed.      Furst  v.   Banks,    101 
8    Va.   Law   Reg.    821,    43    S.    E.    360.      See,   also,    5   Va.   Law  R 
6   Va.   Law   Reg.   700;    8   Va.   Law   Reg.    633.     As  to   motions,  e 
to  section  60  46.      See  revisers'  note  above. 

Service  of  summons  on  defendant's  agent  having  been  mac 
ten  days  of  the  return  day,  and  the  suit  having  been  remandtsd 
to  be  properly  matured,  an  alias  summons  was  issued  and  dul 
Held,  the  commencement  of  the  suit  was  the  Issuance  of  the 
summons.  Virginia  Fire  &  Marine  Ins.  Co.  v.  Vaughan.  88 
14  S.  E.   754. 

For  note  as  to  effect  of  process  to  stop  the  running  of  th 
of  limitations,   see  9   Va.   Law   Reg.   356. 

Quaere:  Can  a  deposition  be  taken  after  the  issuance  of  a  i 
and  before  the  filing  of  the  bill?      See  note,  10  Va.  Law  Reg.  6( 

For  article  upon  "When  is  Action  Begun  so  as  to  Stop  the 
of  the  Statute  of  Limitations,"  see   12   Va.   Law   Reg.   675. 

See  Barton,  C.  Pr.  (2d  Ed.)  242;  1  Min.  (4th  Ed.)  639 
(3d    Ed.)    631,    638,    1342. 

For  \V.  Va.  decisions  on  similar  statute,  see  Justis'  Am 
chapter  124,  section  5. 

See  Gregory's  Forms  Nos.  1,  2,  3,  4. 

Sec.  6062.  How  summons  in  scire  facias  served ;  copy  to 
out  for  defendant. — Any  summons  or  scire  facias  may  be  s 
the  same  manner  and  by  the  same  person  as  is  prescribed 
service  of  a  notice  under  section  six  thousand  and  forty 
cept  that  when  such  process  is  against  a  corporation  the 
service  shall  be  as  prescribed  by  the  two  following  secti 
clerk  issuing  such  process  unless  otherwise  directed  shall 
or  transmit  therewith  as  many  copies  thereof  as  there  are 
named  therein  on  whom  it  is  to  be  served.  (Code  1887, 
1891-2,  p.  1083.) 

The  word  "in"  in  the  headline  to  this  section  should  be  "c 
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As  the  statute  now  stands,  It  seems  proceas  to  commence  a  suit  may 
erved  by  other  than  an  officer.  Price  v.  Cole's  Ex'x,  83  Va.  343, -2 
I.  200. 

Where  process  is  returned  executed  by  leaving  copy  at  the  "u^ual 
e  of  abode"  of  the  defendant,  it  can  not  be  assailed  by  showing  that 
let  the  defendant  never  lived  there,  except  In  the  ca«e  of  fraud  or 
ision.      Sutherland  v.  Bank,  111  Va.  515,  69  S.  E.  341. 

Under  this  section  before  amended  as  above  It  waa  decided  that 
mstable  could  not  lawfully  serve  a  process  directed  to  the  sheriff 
ss  the  office  of  coroner  is  vacant  or  the- Incumbent  under  disability, 
rews  V.  Fitzpatrick,   89  Va.  488,  16  S.  E.  278. 

Where  service  of  process  was  accepted  toy  an  attorney,  defendant 
smpetent  witness  to  show  that  the  attorney  was  not  authorized  to 
for  him.      Raub  v.  Otterback,  89  Va.  645,  16  S.  E.  933. 

.A.S  to  service  on  wrong  person,  see  5  Va.  Law  Reg.  570. 

As  to  acceptance  of  service,  see  Finney  v.  Clark,  86  Va.  354,  10 
:.  569. 

See  notes  to  section  2825;  Barton,  L.  Pr.  (2d  Ed.)  266,  1034; 
Its'  PI.  &  Pr.,  pp.  162,  283,  295,  296,  298,  312;  Barksdale  v.  Neal, 
Grat.    314;    notes   to   section    6041. 

Discussed,   13  Va.  Law  J.   169. 

For  W.  Va.  decisions  on  similar  statute,  see  Juotla'  Annotations, 
)ter  124,  section  6. 

See  Gregory's  Forms  Nos.   485,  493. 

ec.  6063.     How  proceas  served  on  domestic  corporation. — Pro- 

against,  or  notice  to,  a  domestic  corporation  may,  unless  other- 
i  provided,  be  served  as  follows :  If  the  case  be  against  a  city 
:own,  on  its  mayor,  recorder,  or  any  alderman,  councilman,  or 
itee  of  such  city  or  town ;  if  it  be  against  any  other  corporation 
ited  by  the  laws  of  this  State,  on  its  president  or  other  chief 
:er,  or  on  its  cashier,  treasurer,  secretary,  general  superintend- 

or  any  one  of  its  directors,  or  on  any  agent  of  such  corpora- 
I,  or  any  person  declared  by  the  laws  of  this  State  to  be  such 
Dt,  if  any  such  officer  or  agent  be  found  in  the  city  or  county  in 
ch  the  suit,  action  or  proceeding  is  commenced,  and  whether  so 
id  or  not,  it  may  be  sent  to  the  county  or  city  in  which  is  lo- 
;d  the  principal  office  of  such  company  and  be  there  served  on 

officer  or  agent  of  such  company  found  at  such  office.  If.  how- 
r,  the  case  be  against  an  insurance,  guaranty,  trust,  indemnity, 
lity,  or  security  company,  created  by  the  laws  of  this  State,  the 
cess  or  notice  shall  be  directed  <o  the  sheriff  or  sergeant  of  the 
nty  or  city  wherein  the  chief  office  of  such  company  is  located, 
ide  1887,  §  3225;  1893-4,  p.  614;  1895-6,  p.  445.) 

Revlsors'  Note. — Section  3235  of  the  Code  of  ISST.was  last  amended 
Acts  1895-6,  p.  445,  and  applied  to  both  domestic  and  foreign  cor^ 
»tion.s.  This  and  tlie  following;  section  are  taken  from  that  act,  sec- 
1  6063  beiiif;  applicable  to  domestic  corporations  and  section  6064  to 
)ign  corporations.  No  8i>ecial  reason  was  perceivjsd  for  making  a 
inction  in  the  .se«rvice  of  process  on  a  domestic  corporation  as  between 
officer  or  any  one  of  its  agents.  TIic  preference  of  an  officer  to  an 
nt,  and  of  an  a(;ent  to  publication  led  to  difficulty.  Trouble  also  arose 
;o  whether  process  could  be  sent  out  of  the  county  when  an  agent  ftr 
;er  resided  In  the  county.  It  would  .seem  immaterial  whether  the 
rice  should  be  on  an  officer  or  atcent,  and  certainly  process  served  on 
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an  officer  or  agent  at  the  prlncipul  office  of  the  coiii|Hia]r  oii|^t  to 
effective  and  ae  beneficial  to  the  company  as  if  served  on  soni 
ordinate  agent  in  the  county  or  city  in  which  the  salt  is  bron^t 
change  made  is  to  give  to  the  plalntUT  an  option  to  serve  either 
officer  or  an  agent  found  in  the  connty  or  city  in  which  the  suit  or 
is  brought,  or  upon  an  officer  or  a^ent  found  at  tlie  principal  oi 
tlie  company.  The  defendant  could  not  be  prejudiced  by  this  pi 
to  the  plaintiiT,  and  it  might  be  beneficial  to  the  latter.  No  reas< 
seen  why  banks  should  bo  put  on  a  different  footing  fk^mi  other  dc 
corporations.  Ttiey  are,  therefore,  included  in  the  general  class 
porations  created  by  the  laws  of  this  State.  The  exception  at  t] 
of  the  section  with  reference  to  insurance,  etc.,  companies)  seems  ( 
met' with  approval  and  that  provision  Is  retained.     - 

Tlie  present  section  omits  all  reference  to  publication.     The  i 
of  service  is  reuulated  by  section  6066,  and  no  publication  is  pei 
iigainst  domestic  corporations  except  in  those  cases  wbere  a  puU 
could  be  had  against  a  natural  resident.     8ee  section  6069,  and 
5,  clause  13. 

Under  this  section  process  against  a  city  can  be  served  o: 
persons  named  herein,  and  process  served  on  other  officers,  as  a 
does  not  give  court  jurisdiction.  Alexandria  v.  Fairfax,  95  U.  i 
24  L.  Ed.  683. 

Where  the  proceeding  is  to  confiscate  debts  due  from  a  mu 
corporation,  notice  to  the  debtor  must  be  upon  the  mayor  or  other 
named  in  the  statute;  notice  given  to  the  auditor  of  the  corporatio 
no  affect,  and  a  judgment  based  thereupon  is  void.  Fairfax  v.  Alex 
28  Grat.  16. 

Service  of  process  on  the  president  of  a  corporation  In  the  coi 
city  wherein  the  action  is  brought  and  in  which  he  residee  may  b< 
at  any  time  before  or  on  the  return  day  of  such  process.  Jones  & 
Hancock  &  Sons,  117  Va.  511,  85  S.  B.  460. 

Process  against  a  corporation  cannot  be  executed  by  a  seri 
the  wife  of  an  agent.  Water  Front  C.  Co.  v.  Smithfleld  Co.,  1 
482,  76  S.  K.  937,  18  Va.  L.  Reg.  939  and  note. 

The  declaration  In  the  certificate  of  incorporation  as  to  the  1< 
of  the  principal  office  of  a  corporation  is  conclusive  on  that  point. 
V.  Lynchburg,  113  Va.  627,  75  S.  B.  238. 

The  fact  that  this  section  provides  for  service  of  process  up 
president,  treasurer  or  other  chief  officer  of  the  corporation  can 
relied  on  as  legislative  recognition  of  the  authority  of  the  treasv 
a  legal  representative  of  the  corporation  in  all  court  proceedings. 
V.  Sutherlln-Meade  Tobacco  Co.,  107  Va.  787,  60  S.  E.  132. 

Where  one  is  notified  of  his  appointment  as  director  withe 
dining  it,   and   afterwards  receives  a  summons  for  the  company 
out  remonstrating,  his  acceptance  may  be  presumed,  and  it  is  no  i 
for  the  company  that  he,  in  the  absence  of  collusion,  failed  to 
the  summons.     Danville  &  W.  R.  Co.  v.  Brown,  90  Va.  340,  18  S.  1 

A  return  showing  proper  service  upon  a  director  or  cashie 
corporation  Is  sufficient,  though  they  disclaim  in  their  answer  thi 
to  answer  officially.     Lewis'  Adm'r  v.  Glenn,  84  Va.   948,   6  S.  i 

As  to  insurance  companies,  see   last  sentence  of  section. 
case  under  the  old  law,  see  Wythevllle  Ins.  Co.  v.  Stultz,  87  Vi 
13  S.  E.  77. 

In  Ward  Lumber  Co.  v.  Henderson-White  Mfg.  Co.,   107  V« 
59   S.   E.  476,   it   was  held   that  the  provision   of  section    3225 
former  Code  authorizing  tho  service  of  process  on  a  domestic  « 
tion  by  publication,  where  there  was  no  officer  or  agent  of  the  corp< 
ill  the  county  on  whom  process  might  be  served,  afforded  due  ] 
and  was  constitutional.     The  situation  that  arose  in  that  case 
arise  under  the  present  section  6063.     See  revlsors'  note  above. 
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When  domestic  corporation  to  appoint  attomey-at-Iaw  Its  attorney 
igent  upon  whom  all  legal  pi'ocess  against  the  corporation  may  be 
•ed,  see  section  3854. 

«c.  6064.    How  process  served  on  a  foreign  corporation. — ^Pro- 

i  against,  or  notice  to,  a  foreign  corporation  shall  be  served  on 
statutory  agent,  if  any,  of  such  corporation.  If  there  be  no 
;utory  agent,  the  process  or  notice  may  be  served  on  any  other 
nt  of  such  corporation  in  the  county  or  city  in  which  he  re- 
;s  or  in  which  his  place  of  business  is.  Service  upon  either, 
m  duly  made,  shall  constitute  sufficient  foundation  for  a  personal 
gment  against  such  corporation  when  the  other  reqiiisites  there- 
exist.  If  there  be  no  such  statutory  or  other  agent  found  in 
i  State  upon  whom  service  may  be  had  as  aforesaid,  then  on 
iavit  of  that  fact  an  order  of  publication  may  be  awarded  as 
vided  by  sections  six  thousand  and  sixty-nine  and  six  thousand 
1  seventy  of  this  Code.     (Id.) 

Revisers'  Note. — See  revisers'  note  to  the  preceding  section.  This 
ion  applies  to  foreign  corporations  only  and  provides  a  very  simple 
hod  of.  .service  where  tliere  is  a  statutory  agent,  as  will  be  the  case 
most  instances.  For  appointment  of  statutory  agent,  seS  section 
•%.  If  there  be  no  statutory  a^ient^  service  may  be  had  on  any  other 
nt  of  tlie  foreign  corporation  in  the  county  or  city  In  which  he  residt^i. 
In  which  his  place  of  business  is.  Service  Is  not  permitted  on  any 
er  agent.  If  there  be  a  statutory  agent.  An  order  of  pablication  is 
oiittcd  only  when  there  is  neither  a  .statutory  agent  nor  any  other 
nt  in  the  St-ate  upon  whom  process  may  be  served.  Sections  6000 
6070  provide  for  a  uniform  order  of  publication  In  all  cases  in 
ch  such  an  order  is  desired. 
In  action  in  Virginia  against  West  Virginia  corporation  and  other 
-residents,  where  defendants  were  laying  pipes  and  constructing 
erworks  on  ground  meet  of  which  plaintlfT  conceded,  and  all  of 
ch  defendant  claimed  to  be  in  West  Virginia,  and  process  was 
■ed  on  defendants  on  a  few  feet  only  of  ground,  which  plaintiff  claims 
)e  In  this  State,  the  court  will  hesitate  to  violate  a  citizen's  privilege 
being  sued  in  the  jurisdiction  of  his  residence,  and  will  earnestly 
itinize  service  of  process  in  such  case.  Bluefleld  Waterworks  &  Imp. 
V.  Sanders.  63  Fed.   333,   11  C.  C.  A.   232. 

This  section  so  materially  changes  the  pre-existing  law  relating  to 

service  of  process   on   foreign  corporations   that  it  Is  not  prol)able 

decisions  under  the  former  statutes  will  aid  In  Its  construction  to  any 

reclable   extent;    but    references    are   given    to   the   tollowInK    cases: 

stern    U.   Tel.    Co.   v.    Williams,    86    Va.    698,    11    S.    E.    106;    Carr  v. 

es,   108   Va.   371,   61  S.  E.   754;   Norfolk  &  W.  R.  Co.  v.  Cottrell,  83 

512,  3  S.  E.  123;  B.  &  O.  R.  Co.  v.  Gallahue's  Adm'rs,  12  Grat    6&6, 

Am.   Dec.   254;   Norfolk  &  W.  R.  Co.  v.  Crull,  112  Va.  151.  70  S.  E. 

See  revlsors'   note  above. 

>ec.  6065.  On  whom  served  when  corporation  operated  by  trustee, 
lee,  or  receiver. — Where  any  corporation  is  operated  by  a  trustee, 
rustees,  or  by  a  lessee  or  lessees,  or  by  a  receiver  or  receivers  ap- 
nted  by  anj'  court  it  shall  be  sufficient  in  any  suit  or  proct.-eding 
,inst  such  corporation,  its  trustte  or  trustees,  lessee  or  lessees,  re- 
iser or  receivers  to  serve  the  process  or  notice  on  such  trustee  cr 
stces,  lessee  or  lessee.s,  receiver  or  receivers,  or  on  any  one  of  them 
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or  any  of  their  respective  agents  if  none  of  said  trustees  or  lei 
receivers  reside  in  the  county  or  corporation  wherein  the 
commenced.  If  there  be  no  such  agent  or  other  person  in  th 
ty  or  corporation  in  which  the  suit  or  other  proceeding  ; 
menced  upon  whom  there  can  be  service  as  aforesaid,  then 
davit  of  that  fact,  an  order  of  publication  may  be  awarded 
vided  by  sections  six  thousand  and  sixty-nine  and  six  th 
and  seventy  of  this  Code,  and  such  publication  shall  be  eqti 
to  personal  service  on  such  trustee  or  trustees,  lessee  or  less 
ceiver  or  receivers.     (Code  1887,  §  3226;  1893-4,  p.  515.) 

Revlsors'  Note. — The  word-s,  "for  it«  own  benefit  or  for  the 
of  its  creditors"  formerly  appearing  near  the  beginning  of  this 
liave  been  stricken  out  as  immaterial.  The  latter  part  of  the 
ha.s  l>een  changed  to  conform  to  the  provision  for  a  nnlform  < 
publication.      See  sections  60«9  and  6070. 

See  4  Min.  (3d  Ed.)  647,  648;  1  Mln.  (4th  Ed.)  640;  Bartoi 
(2d  Ed.)    266;   Gregory's  Forms  No.   493. 

Sec.  6066.  How  served ;  what  return  of  officer  to  show;  h< 
to  be  served  in  certain  cases  before  return  day;  what  term  " 
includes. — Service  on  any  person  other  than  a  statutory  ag 
der  either  of  the  three  preceding  sections  shall  be  by  delivt 
him  a  copy  of  the  process  or  notice  in  the  county  or  city  i 
he  resides  or  his  place  of  business  is,  or  the  principal  office 
corporation  is  located;  and  the  return  shall  show  this,  an 
on  whom  and  when  the  service  was ;  otherwise,  it  shall  not  b 
The  terra  "agent"  other  than  the  statutory  agent  ttienti( 
section  six  thousand  and  sixty-four)  as  employed  in  eithei 
three  preceding  sections  shall  be  construed  to  include  a  d 
station  agent  of  a  railroad  company,  a  telegraph  or  teleph 
erator  of  a  telegraph,  telephone  or  railroad  company,  and 
gatherer  of  a  eanal  or  turnpike  company.    (Code  1887,  §  32! 

Revi.sors'  Note. — Tlie  words  "other  than  a  statntory  agent, 
in  line  one  of  the  text,  are  new.  For  service  on  statatoiy  af; 
sections  3845  and  3840.  Formerly,  it  waa  provided  that  "If  the 
or  notice  Ire  served  on  an  agent,  or  be  served  in  anjr  other  cc 
corporation  than  that  wherein  the  suit  or  other  proceeding  is  bn 
had,  it  shall  be  served  at  least  ten  days  before  the  retnm  day 
process  or  notice."  Tiii.s  sentence  has  been  omitted  in  view 
changes  made  in  section.s  6063  and  6004,  and  of  present  day  I 
for  communication,  and  of  section  3845  (applicable  to  foreign 
tions),  the  last  sentence  of  which  enacts  that  "No  Judgment 
entered  against  a  foreign  corporation  under  this  section  until  * 
process  ha,s  l>een  served,  as  aforesaid,  at  least  ten  days." 

The  return  made  by  the  sheriff  showing  proper  service 
director  or  cashier  of  such  ai  corporation  Is  sufBcient,  though  t 
claim  in  their  answer  the  right  to  answeil  ofBcially.  Lewis'  / 
Glenn,  84  Va.  947,  6  S.  E.  866. 

If  the  return  of  the  sheriff  does  not  bring  the  defendant  ui 
Jurisdiction  of  the  court,  its  judgment  by  default  is  void.  Staun 
petual  Bldg.  &  Loan  Co.  v.  Haden,  92  Va.  201,  23  S.  E.  285.  no 
Law  Reg.  661;  Dlllard  v.  Central  Va.  Iron  Co.,  82  Va.  734,  1  S. 
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landoah  Val.  R.  Co.  v.  Ashby's  Tnisteeo,  86  Va.  232,  9  S.  E.  1003, 
im.  St.  Rep.  898;   Blantom  v.  Carroll,  86  Va.  539,  10  S.  E.  329. 

A  judgment  by  default  against  a  corporation  rendered  on  return 
umimons  which  shows  that  it  was  executed  on  an  officer  of  the  com- 
'  in  a  county  other  than  that  wherein  the  suit  wae  .brought,  and  was 
served  ten  days  before  the  return  day  thereof,  is  void,  and  may  be 
lied  collaterally  by  third  parties.  All  acts  performed  under  it,  and 
ilaims  flowing  out  of  it.  are  void.  Staunton  Perpetual  BIdg.  &  Loan 
V.  Haden,  92  Va.  201,  23  S.  E.  285,  note  1  Va.  Law  Reg.  661.  The 
lay  provision  no  longer  appears. 

For  other  cases  relating  to  the  ten-day  provisions,  see  N.  &  W.  R. 
V.  Carter.   91   Va.   587,  22  S.   E.   517;   Jones  &  Co.  v.  HancoClc,   117 

511,  85  S.  E.  460;  Raub  v.  Otterback,  89  Va.  645.  16  S.  E.  933; 
;inia  Fire  &  Marine  Ins.  Co.  v.  Vaughan,  88  Va.  832,  14  S.  E.   754. 

An  objection  to  a  defective  return  of  the  service  of  process  made 
M  appellate  court  for  the  first  time  is  too  late.  Shenandoah  Val.  R. 
V.  Griffith,   76  Va.  913. 

As  to  amending  or  controverting  return,  see  Shenandoah  Val.  R. 
V.  Ashby's  Trustees,  86  Va.  232.  9  S.  E.  1003,  19  Am.  St.  Rep.  898; 
1.  Law  Reg.  152;   Lee  v.  Chilton,  5  Munf.  407. 

Is  the  return  "Executed"  upon  a  sumimons  sufficient?     See  19  Va.   • 
leg.   701. 

See   Barton,    L.   Pr.    (2d   Ed.)    272;    1   Min.    (4th  Ed.)    640:    4   Min. 

Ed.)  647,  648;  7  Va.  Law  Reg.  461;  Gregory's  Forms  Nos.  493, 
,  495,  496,  497,  498,  499:  Burks'  Pleading  and  Practice,  pp.  284, 
,  311,  312,  316,  322,  323,  324.  326. 

Discussed,   13  Va.  Law  J.   744. 

ec.  6067.  On  whom  process  again8t,  or  notice  to,  a  common  car- 
'  not  a  corporation,  may  be  served. — In  a  case  against  any  com- 
1  carrier  (other  than  a  corporation)  for  a  liability  as  such,  any 
cess  against  or  notice  to  the  carrier,  may  be  served  on  sneh 
rier,  or  on  any  agent,  or  on  the  driver,  captain,  or  conductor 
iny  vehicle  of  such  carrier  in  the  county  or  corporation  where- 
:he  case  is  commenced;  and  if  the  carrier  be  not  in  said  county 
corporation  and  there  be  no  such  agent,  driver,  captain,  or  con- 
;tor  therein  an  order  of  publication  may  be  awarded  as  pre- 
ibcd  by  sections  six  thousand  sixty-nine  and  six  thousand  and 
enty.     (Code  1887,  §  3228.) 

See  Barton.  C.  Pr.  (2d  Ed.)  250-252:  Barton,  L.  Pr.  (2d  Ed.)  266; 
[in.   (3d  Ed.)    649;  Gregory's  Forms  No.  492. 

»ec.  6068.    No  judgment  on  returns  of  nihil. — No  judgment  shall 

rendered  on  a  scire  facias,  or  in  any  other  case,  on  returns  of 

il.     (Code  1887,  §  3229.) 
On  a  writ  of  scire  facias  against  a  bail,  a  return  by  the  sherifT  that 
defendant  is  no  inhabitant  of  his  bailiwick,  and  Is  not  found  nithin 
same,  is  not  a  sufficient  return  of  nihil;  but  it  should  be  stated  also 

t  he  has  nothing  in   the  bailiwick  by  whioh   he  could  be  summoned. 

!  v.  Chilton,  5  Munf.  407. 
Cited  but  not  construed  in  Wayt  v.  Glasgow,  106  Va.  110,  55  S.  E. 

i. 
For  W.  Va.   decisions  on  similar  statute,  see  Justis'   Annotations, 

ipter  124,  section  11. 

}ec.  6069.  On  what  afSdavit  order  of  publication  may  be  entered; 
en  and  by  whom  entered. — On  affidavit  that  a  defendant  is  a  for- 
n  corporation  or  not  a  resident  of  this  State,  or  that  diligence 
3  been  used  by  or  on  behalf  of  the  plaintiff  to  ascertain  in  what 
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county  or  corporation  he  is,  without  effect,  or  that  process,  di 
to  the  officer  of  the  county  or  corporation  in  which  he  resic 
is,  has  been  twice  delivered  to  such  officer  more  than  ten  da 
fore  the  return  day,  and  been  returned  without  being  execut 
order  of  publication  may  be  entered  against  such  defendant.  1 
any  suit  in  equity,  where  the  bill  states  that  there  are  or  ra 
persons  interested  in  the  subject  to  be  divided  or  disposed  of, 
names  are  unknown,  and  makes  such  persons  defendants  \ 
general  description  of  parties  unknown,  on  affidavit  of  th 
that  the  said  parties  are  unknown,  an  order  of  publication  n 
entered  against  such  unknown  parties.  And  where  in  a  s 
equity  the  number  of  the  defendants  upon  whom  process  ha: 
served,  exceeds  thirty,  and  it  appears  by  the  bill,  or  other  pie 
or  exhibits  filed,  that  such  defendants  represent  like  interest 
parties  who  have  not  been  served  with  process,  the  court  or 
thereof  in  vacation  may  direct  that  such  parties  be  proc 
against  by  order  of  publication.  Every  other  order  of  publi 
under  this  section,  except  the  last  mentioned,  may  be  entered 
in  court  or  by  the  clerk  thereof.  In  a  proceeding  bj"^  petition, 
may  be  an  order  of  publication  in  like  manner  as  in  a  suit  in  e 
Every  affidavit  for  an  order  of  publication  shall  state  the  last  I 
post-office  address  of  the  defendant  against  whom  publicat 
asked,  or  if  such  address  is  unknown,  the  affidavit  shall  stat 
fact.     (Code  1887,  §  3230.) 

Revi.sor.s'  Note. — The  former  law  prescribed  different  for 
orders  of  publication  in  cases  against  individuals  and  cori>orations. 
and  the  following  section  provide  for  a  uniform  order  of  publical 
all  cases  in  which  an  order  of  publication  Is  desired.  The  woi 
foreign  corporation  or,"  appearing  in  lines  one  and  two  of  the  U 
now,  and  their  insertion  is  made  necessary  to  conform  to  section 
The  provision  formerly  appearing  in  tills  section  allowing  an  or 
publication  against  convict  defendants  in  suits  for  divorce  ha< 
omitted.     This  subject  is  fully  covered  by  .section  6042. 

The  next  to  the  last  sentence  of  this  section  formerly  read:  ' 
other  order  of  publication  under  this  section  may  be  entered  in  cc 
by  the  clerk  thereof  IN  VACATION."  SiUts  are  frequently  b 
during  the  session  of  the  court,  and  it  was  thought  wise  to  stril 
the  words  "in  vacation"  in  order  to  avoid  error.  Undcir  the  fomi 
orders  of  publication  were  sometimes  awarded  by  the  clerk,  alt 
the  court  was  in  session.  This  is  now  expressly  permitted.  Tl 
sentence  of  the  revised  section  is  new,  as  to  which  see  revisors'  i 
the  following  section. 

Where  the  word  "person"  is  used  in  a  statute,  corporations  a 
as  natural   persons  are  included   for  civil  purposes.      B.   &   O.   R. 
Gallahue's  Adm'rs,   12  Grat.   655,  65  Am.  Dec.   254,  and  section  5 
And  a   word   importing   the   masculine   gender  only  may  extend  a 
applied  to  females  and  to  corporations.      Section   5   (13). 

The  terms  of  a  statute  allowing  the  constructive  service  of  F 
in  lieu  of  personal  service  must  be  strictly  followed  or  the  servi( 
be  invalid  and  the  judgment  rendered  thereon  by  default  void.  Sti 
Perpetual  Bldg.  &  Loan  Co.  v.  Haden.  92  Va.  201,  23  S.  E.  285 
1  Va.  Law  Reg.  661. 
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affidavit  of  the  local  attorney  of  a  corporation  that  the  names 
in  persons  to  be  made  defendants  to  a  bill  by  such  corporation 
he  affiant  unknown  is  sufflcient  to  authorize  a  proceedlug  by 
on  against  such  persons  as  "parties  unknown."  Favette  Land 
.ouisville  &  N.  R  Co.,  93  Va.  274,  24  S.  E.  1016,  note  2  Via 
?.   356. 

ints  named  as  defendants  to  bill  for  sale  of  ancestor's  lands  to 
;s.  against  whom  order  of  publication  is  made  upon  affidavit  of 
n-residence,  must  show  falsity  of  affidavit,  either  then  or  after 
ome  of  full  ase,  in  direct  proceedings  to  avoid  the  decree  entered 
suit,  and  cannot  attack  it  collaterally.  Lawson  v.  Moorman, 
80.  9  S.  E.  150. 
I  use.   as  the  basis  of  an  order  for  publ'cation   of  an  affldavit 

the  non-residence  of  the  defendant  upon  information  and  be- 
lt be  assumed  to  be  in  accord  with  the  local  State  practice,  where 
Df  that  State  has  adjudged  such  an  affldavit  to  be  sufficient,  there 
)  local  law,  excluding  its  use  for  such  purpose.  Thompson  v. 
m,   226  U.  S.  551.     See  section  61 2S. 

editorial  upon  this  case,  18  Va.  L.  Reg.  78fl. 
ile  the  language  of  this  section  and  sections  6070  and  6071  Is 
it  has  been  held  that  it  comprehends  quasi  proceedings  in  rem, 
ct  of  which  is  to  reach  and  dispose  of  property  within  the  State. 
Given's  Exr.,  106  Va.  145,  55  S.  E.  567. 

id  but  not  construed  in  Ward  Lumber  Co-,  v.  Henderson-White 
,  107  Va.  626,  59  S.  B.  476. 

discussion  of  time  within  which  case  can  be  heard  on  an  order 
cation  where  the  court  dispenses  with   publication   in   a   news- 
;e  16  Va.  Law  Reg.  715.      See  following  section. 
to  proof  of  publication,  see  section  6224. 

Barton.  C.  Pr.  (2d  Ed.)  243.  246.  252,  253;  Barton,  L.  Pr.  (2d 
9,  1112;  4  Min.  (3d  Ed.)  649-651;  8  Va.  Law  Reg.  691;  notes 
n   6071. 

W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
124,  section   11. 

Gregory's  Forms  Nos.   337,   432,   599. 

1070.    What  order  of  publication  to  state  and  require;  how 
id  and  posted;  when  publication  in  newspaper  dispensed 

3very  order  of  publication  .sliall  give  the  abbreviated  style 
suit,  state  briefly  its  object,  and  reqtiire    the    defendants 

whom  it  is  entered,  or  the  unknown  parties,  to  appe«r 
;en  days  after  due  publication  thereof  and  do  what  is  neces-. 
protect  their  interests.  It  shall  be  published  once  a  week  for 
ccessive  weeks  in  such  newspaper  as  the  court  may  pre- 
ir,  if  none  be  so  prescribed,  as  the  clerk  may  direct,  and  shall 
;d  by  the  clerk,  at  the  front  door  of  the  courthouse  of  the 
or  corporation  wherein  the  court  is  held,  on  or  before  the 
cceeding  rule  day  after  it  is  entered ;  and  shall  also  mail  a 
ereof  to  each  of  the  defendants  to  the  post-office  address 
a  the  affidavit  required  by  the  preceding  section ;  and  the 
all  file  a  certificate  of  the  fact  in  the  papers  of  the  case;  but 
rt,  or  the  judge  thereof  in  vacation,  may,  in  any  case,  if 

proper,  dispense  with  such  publication  in  a  newspaper. 
887,  §  3231;  1902-3-4,  p.  623.) 
Isors'  Not«. — Affldavits  for  orders  of  piiblirntion  are  now  required 

the  last  known  po.st-offlce  address  of  the  defendant,  or  if  not 
Lhe  affidavit  must  state  that  fact  (section  0009) ;  and  the  above 
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section  (0070)  requires  the  clerk  In  addition  to  the  publlci 
B  copy  to  each  of  the  defendants  to  the  post-office  address 
affidavit.  The  revised  section  redncee  the  time  for  appeara 
teen  days  to  ten  days  after  due  pabllcation. 

It  seems  the  jurisdictioli  of  the  court  must  appear  affim 
the  proceedings,  though  the  defendants  summoned  by  public 
appear.  Hunter's  Ei'rs  v.  Spotswood,  1  Wash.  145.  See  S 
petual  Bids.  &  Loan  Co.  v.  Haden,  92  Va.  201,  23  S.  E.  28 
l.iaw  Reg.  661. 

An  order  of  publication  to  commonce  a  suit  against 
previously  served  with  process  must  state  the  names  of  the 
tra  as  to  publication  by  a  commissioner  of  the  time  and  pl4 
accounts.     Martin  v.  South  Salem,  94  Va.  28,  26  S.  E.  591. 

Under  section  6180,  where  notice  of  talcing  an  account 
be  given  by  publication  in  a  newspaper,  there  must  be  at 
eight  days  between  the  first  insertion  and  the  day  of  talcing 
DlUard  v.   Krise,   86  Va.   410,   10  S.   E.  430.     It  would   th 
under  this  section  there  must  elapse  twenty-eight  and  ten  i 
thirty-eight  days.     See  section  5. 

A,  decree  reciting  that  the  cause  came  on  to  be  hea 
absent  defendant  upon  the  bill,  etc.,  an  order  of  publication  c 
is  conclusive  that  the  order  was  duly  made,  published, 
Hunter's  Ex'rs  v.  Spotswood,  1  Wash.  145,  note;  Craig  v.  Se 
131.  Same  where  the  decree  states  that  the  order  was  du 
Moore  v.  Holt,  10  Grat.  284.  291. 

Though  the  lower  court  orders  that  publication  be  mad 
tion  of  that  order  is  not  to  be  presumed  unless  there  be  evic 
the  record.     Hunter's  Ex'rs  v.  Spotswood.  1  Wash.  145. 

Proof  that  the  order  of  publication  was  inserted  in  a 
not  suf&cient.     It  must  also  appear  that  a  copy  was  pro; 
Myrick  v.  Adams,  4  Munf.  366. 

It  would  seem  that  the  objection  for  want  of  due  put 
be  made  tor  the  first  time  in  the  appellate  court.  Hunt 
Spotswood,  1  Wash.  145;   cited  in  Craig  v.  Sebrell,  9  Grat 

See  note  to  6069,  taken  from  Clem  v.  Given's  Exr.,  : 
56  S.  E.  567. 

As  to  what  proof  is  required  see  seotioh  6224. 

For  act  validating  certain  orders  made  without  com 
this  section  as  amended,  see  1904,  p.  269. 

See  Barton,  C.  Pr.  (2d  Ed.)  250;  Barton,  L.  Pr.  (2 
4  Min.  (3d  Ed.)  647,  649,  653.  See  secUon  6224;  not* 
Reg.  715. 

For  W.  Va.   decisions  on   similar  statute,  see  Justis* 
chapter  124,  section  12. 

See  Gregory's  Forms  Nos.  337,  432,  574. 
Sec.  6071.  Within  what  time  after  publication  case  tri< 
no  other  publication  required  unless,  ordered  by  court;  ^ 
and  of  what  to  be  given  to  counsel ;  provision  for  person 
process,  etc.,  on  non-residents;  effect  thereof;  the  return 
in  such  case. — ^When  such  order  shall  have  been  so  execw 
a  copy  of  any  process,  or  of  a  notice  beginning  any  i 
have  been  published  as  provided  by  any  section  of  this 
the  defendants  against  whom  it  is  entered,  or  publis 
unknown  parties,  shall  not  appear  within  ten  days  aft 
pletion  of  the  execution  of  such  order,  or  the  expira 
four  weeks  required  for  the  completion  of  such  publ 
case  may  be  tried  or  heard  as  to  them,  and  no  other  pal 
notice,  shall  be  thereafter  required  in  any  proceeding 
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;  a  commissioner,  or  for  the  purpose  of  taking  depositions, 
I  specially  ordered  by  the  court  as  to  such  defendants  or  un- 
1  parties,  but  if  they  shall  be  represented  by  counsel  residing 
s  State,  of  record  or  known  to  the  plaintiff,  reasonable  notice' 
<f  proceeding  before  a  commissioner,  or  of  the  taking  of  depo- 
s,  shall  be  given  to  such  counsel,  or  any  of  them,  if  there  be 
than  one.  Personal  service  of  the  summons,  scire  facias,  or 
!,  may  be  made  by  any  person  not  a  party  to  or  otherwise  in- 
ed  in  the  subject  matter  in  controversy,  on  a  non-resident  de- 
nt out  of  this  State,  which  service  shall  have  the  same  effect, 
0  other,  as  an  order  of  publication  duly  executed,  or  the  pub- 
)n  of  a  copy  of  process  or  of  notice  under  this  chapter,-  as  the 
Qay  be.  In  such  case  the  return  shall  be  made  under  oath,  and 
show  the  time  and  place  of  such  service,  and  that  the  defend- 
0  served  is  a  non-resident  of  this  State.  Upon  any  trial  or 
ig  under  this  section  such  judgment,  decree  or  order  shall  be 
;d  as  may  appear  just.  (Code  1887,  §  3232;  1906,  p.  47.) 
tevisops'   Note. — This  <--ectjoii   ronfonns  to  the  precedinj;,   and   the 

"fifteen  days"  have  been  changed  to  "ten  days." 
f  the  defendants  summoned  by  order  of  publication  appear,   they 
ntitled    to   notice  in    all    the   subsequent  proceedings   in   the   suit 
ill  V.   Bur  well's   Guardian,   78   Va.   5  74. 

k'here  defendant  appears  in  person  and  by  attorney,  an  objection 
ade  in  the  lower  cannot  be  made  in  the  appellate  court.  Anderson 
nson,  32  Grat.  558. 

I'here  parties  have  been  properly  proceeded  against  as  parties  un- 
1,  a  plea  in  abatement  by  a  defendant  who  has  been  served  wtlh 
IS,  setting  forth  the  names  and  residences  of  all  the  parties  In- 
ed  in  the  suit,  is  immaterial,  and  should  be  rejected.  Fayette 
Co.  V.  Louisville  &  N.  R.  Co.,  93  Va.  274,  24  S.  B.  1016. 
Vhere,  in  a  suit  in  equity,  the  number  of  defendants  exceed  thirty,  " 
sona.1  decree  may  be  entered  against  a  defendant  summoned  by 
ation  if  he  be  a  resident  of  this  Stale,  though  he  make  no  appear- 

Cardwell  v.  Talbott   (Corporation  Court  of  Danville),  5  Va.  Law 
182,  and  note. 

uch  a  decree  is  res  adiudicata,  and  no  defence  which  might  have 
made  in  the  original  suit  can  be  pleaded  In  defence  of  a  motion 
',  brought  for  judgment  on  the  decree.     Id 

L  decree  in  personam  against  an  absent  debtor  is  entitled  to  all 
•spect  to  which  any  other  decree  is  entitled  in  all  collateral  con- 
■sles.  Rootes'  Ex'x  v.  Tompkins'  Trustees,  3  Orat.  98. 
Vhere  service  is  made  on  non-resident  by  an  individual,  the  affidavit 
■vice  must  show  that  the  affiant  is  not  interested  In  the  inatter  in 
)versy.  Raub  v.  Ofterback,  17  Va.  L.  J  278.  281,  89  Va  645, 
E.  933. 

Vhere  a  non-resident  defendant  is  served  with  process  by  an  in- 
lal,  such  service  must  occur  at  least  fifteen  days  (now  ten  days) 
s  the  return  day  of  the  writ.  Raub  v.  Otterback,  Id. 
:'he  provision  herein  allowing  personal  service  on  non-resident  de- 
nts applies  only  to  natural  persons,  and  not  to  corporations  or 
agents.  Dillard  v.  Central  Va.  Iron  Co.,  82  Va.  734,  1  S.  E  124. 
'ersonal  service  on  a  non-resident  will  be  equivalent  to  an  order 
Plication  upon  an  application  to  purchase  delinquent  lands.  Thomas 
les.  94  Va.  75S,  27  S.  R.  813,  note  3  Va.  Law  Reg.  523. 
rhe  officer  of  another  State  can  only  act  as  a  private  Individual, 
as  v.  Jones,  94  Va.  75S,  27  S.  E.  813,  note  3  Va.  Law  Reg.  623. 
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An  acknowledgment  by  S.  &  W.  of  legal  service  within  the 
of  Columbia  must  be  treated  as  an  order  of  publication  dniy  pos 
no  more.     Smith  v.  Chilton,  77  Va.   535. 

See  note  to  section  6P6E-,  taken  from  Clem  v.  Olven's  E!xr., 
•  145,   56   S.  E.  567. 

See  Barton,  C.  Pi-.  (2d  Ed.)  149,  250,  254;  4  Mln.  (3d  E 
663;  Barton,  L.  Pr.  (2d  Ed.)  281. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Ann< 
chapter  124,  section  13. 

See  Gregory's  Forms  No.  48S. 

Sec.  6072.  Within  what  time  case  reheard,  and  any  injnsl 
rected. — ^Any  unknown  party,  or  other  defendant,  who  i 
served  with  process,, and  did  not  appear  in  the  ease  before  1 
of  such  judgment,  decree,  or  order,  or  the  representative 
such,  may,  within  two  years  from  that  date,  if  he  be  not  serv 
a  copy  of  such  judgment,  decree,  or  order,  more  than  a  yea: 
the  end  of  the  said  two  years,  and  if  he  be  so  served,  then 
one  year  from  the  time  of  such  service,  petition  to  have  t 
reheard,  and  may  plead  or  answer,  and  have  any  injustic« 
proceedings  corrected.    (Code  1887,  §  3233.) 

Revisory*  Note. — The  limlfatioii  whs  formerly  three  ye«rs; 
•48  two  years. 

It  seems  that  leave  to  file  a  petition  will  not  stop  the  mi 
the  statute.     Woodson's  Ex'r  v.  Leyburn,  83  Va.  843,  849,  3  S. 
This  section  applied  In  this  case;  also  In  WlUard  v.  Willard,  98 
468,  36  S.  E.  518VCralle  v.  Cralle,  79  Va.  182. 

This  section  only  applies  to  so  much«  of  the  decree  as  opera' 
the  estate  or  effects  .of  the  absent  debtor  subject  to  the  jurisdl 
the  court  of  this  Comjnonwealth.  Rootes'  Ex'x  v.  Tomipkins'  ' 
3  Qrait  98. 

The  limitation  prescribed   has  no   application  to  so  mucb 
decree  as  acts  in  personam,  and  establlahes  a  personal  demanc 
part  may  be  shown  to  be  erroneous  either  upon  Its  face  or  by 
aliunde,   notwithstanding  the  limitation   has  elapsed   since   it   '« 
nounced.     Id. 

In  a  suit  In  which  there  is  an  absent  defendant  there  Is  ) 
against  the  home  defendant  from  which  he  appeals.  Pending 
peal,  the  absent  defendant  may  file  his  petition  in  the  court  belc 
permitted  to  appear  and  file  his  answer  In  the  cause,  and  may  1 
decree  reheard.     James  River  &  Kanawha  Co.  v.  Llttlejohn,  18  ( 

If  upon  such  rehearing  the  decree  or  so  much  of  it  as  is  the 
of  appeal  Is  wholly  set  aside  the  appeal  will  generally  be  dismls 
if  an  appeal  Is  taken  from  the  decree  on  the  rehearing  before  the  d 
of  the  first  appeal  the  appellate  court  may  refuse  to  dismiss  it. 

A  defendant  is  not  bound  by  a  decree  against  bim  found< 
a  petition  filed  in  the  cause,  of  which  he  had  no  notice,  and  ioa; 
the  provisions  of  this  section,  file  a  petition  in  the  cause,  to  1 
case  made  by  the  petition  reheard.  Keys  Planing  Mill  Co.  v.  Kir 
114  Va.  68.  75  S.  E.  778. 

See  4  Miri.  (3d  Ed.)  649,  653;  Barton,  Li  Pr.  (2d  Ed.)  281; 
C.  Pr.   (2d  Ed.)   132,  168,  254. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Ann< 
ohapter  124,  section  14. 

Sec.  6073.  When  cleik  of  Court  of  Appeals  to  issue  order 
Ucation;  how  published  and  posted;  when  case  heard. — ^Vi 

the  return  of  an  oflBcer,  of  process  issued  to  answer  an  appi 
of  error  or  supersedeas  pending  in  the  Supreme  Court  of  j 
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or  when  from  affidavit  filed  with  the  clerk  of  said  court,  it  shall 
appear  that  any  appellee  or  defendant  in  error  is  a  foreign  cor- 
poration or  is  not  a  resident  of  the  State,  or  the  name,  or  the  place 
of  residence,  of  such  party,  is  unknown,  so  that  process  cannot 
be  served  upon  him,  it  shall  be  the  duty  of  such  clerk,  on  Applica- 
tion, to  issue  an  order  of  publication  against  such  absent  or  un- 
known party,  requiring  him  to  appear  on  a  day  to  be  designated  in 
said  order,  to  answer  the  said  appeal,  writ  of  error,  or  supersedeas. 
A  copy  of  such  order  of  publication  shall  be  inserted  once  a  week 
for  four  successive  weeks,  in  some  newspaper  to  be  named  therein 
and  posted  at  the  door  of  the  place  of  sitting  of  said  coxirt;  and 
when  it  shall  appear,  that  said  order  of  publication  has  been  duly 
published  and  posted  as  aforesaid,  the  said  court  may  proceed  to 
hear  and  decide  such  case  in  the  same  manner  as  if  the  said  par- 
ties had  been  personally  served  with  process:  Provided,  however, 
that  the  order  of  publication  shall  have  been  executed  as  afore- 
said at  least  ten  days  before  the  day  on  which  any  such  case  may  be 
called  for  trial.    (Code  1887,  §  3234,  3235.) 

Revisors'  Not*. — The  words  "is  a  foreign  corporation  or"  fonml  in 
lines  Ave  and  six  of  the  t<>vt  are  new,  and  the  words  "In  Tacntiou" 
formerly  appearing  after  "clerk"  in  line  eight  of  the  text  have  been 
sta-icken  out.  The  time  in  the  proviso  has  been  rednced  from  fifteen 
days  to  ten  days. 


CHAPTER  254. 


Rules,  Pleadings  Generally,  and  Judgments  In  the  Office. 


Sec. 

6074. 

6075. 

6076. 

6077. 
6078. 


6079. 
6080. 


6081. 


6082. 


Sec, 

When   rules   held,   and    how       6083. 

long  continued. 
Docket    In    which    rules    are       6084. 

entered. 
When    there   is   no   clerk   to 

take  a  rule.  6085. 

Nature  of  rules;   how  given. 
When    defendant    may    give       6086. 

rule    to    file   declaration    or       6087. 

bill;  when  plaintiff  non-suit-       6088. 

ed;  damages. 

When  clerk  to  dismiss  suit. 
When     tact    of     defendant's 

non-residence      to      be     re-       6089. 

turned,  and  suit  abated. 
When  place  of  contract,  etc.,       6090. 

need    not    be    set    forth    in 

declaration,     etc.;      if      set       6091. 

forth,  how. 

Unnecessary    to    aver    juris- 
diction, or  make  profert. 


Allegations  not  traversable, 
omitted. 

Transfer  of  cases  from  one 
side  of  the  court  to  the 
ot&er. 

When  action  not  to  abate  for 
want  of  form. 

Trespass  on  the  case. 

Effect  of  Judgment  in  trover. 

In  any  case  where  an  action 
of  covenant  will  lie  an  ac- 
tion of  assumpsit  may  be 
brought. 

In  trespass,  what  general 
averments  omitted. 

When  account  to  be  filed 
with  declaration. 

Court  may  require  particu- 
lars of  claim  or  defense  to 
be  filed;  if  not  done,  evi- 
deQCe  of,  etc.,  excluded. 
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6092. 
6093. 


6094. 
6095. 

6096. 

6097. 
6098. 

6099. 
6100. 
6101. 
6102. 
6103. 


6104. 
6105. 


Sec. 

Contributory  negligence  as  a 
defense  to  actions  of  tort. 

When  proof  of  signature  to       6113. 
evidence  of  a  release,  pay-       6114. 
ment,  etc.,  not  required  un- 
less denied  by  affidavit.  6115. 

Declaration  on  policy  of  In- 
surance. 6116. 

When  plaintiff  may  amend 
declaration  or  bill,  or  file 
amended  bill,  etc.;  proceed- 
ings thereon.  6117. 

To  authorize  the  filing  of  a 
petition  in  a  pending  chan-       6118. 
eery  cause  in  the  clerk's  of- 
fice and  to  mature  the  same       6119. 
at  rules. 

Proceedings  when  cross  bill 
is  filed.  6120. 

Appointment  of  guardian  ad 
litem  for  infant  or  insane 
defendant;   his  duty,  etc. 

Joinder   of   tenants   In    com-       6121. 
mon. 

Suing  in  the  names  of  per-       6122. 
sons  who  are  dead. 

Plea  in  abatement  for  mis- 
nomer not  allowed.  6123. 

Effect  of  non-joinder  or  mis- 
Joinder. 

What  defects  can  be  availed       6124. 
of    only    by   plea    In    abate- 
ment;   amendment   of   writ, 
declaration,   or  return.  6125. 

Amendment   of   pleadings. 

How  and  when  exception  to 
Jurisdiction     to    be    taken;       6126. 
when    pleas    in    abatement 
filed. 

If    only    part  of   defendants       6127. 
liable,    how    judgment    en- 
tered. 

Defendant  may  plead  several       6128. 
matters;    how    pleas    filed; 
which  tried  first. 

When  plea  of  infancy  not  al-       6129. 
lowed;    the   liability    of   In- 
fants  for   debts   under   cer- 
tain circumstances.  6130. 

What  allegations  unneces- 
sary in  pleas,  etc. 

Omission   of  protestation.  6131. 

How  traverses  to  conclude. 

How    plaintiff    may    proceed 
without  joinder  in  demurrer       6132. 
or   similiter;    duty   of  clerk 


to  put  certain  cases  on 

docket. 

How  plea  shall  comme 
After  one  plea,  how  ai 

may  commence. 
Form   of   demurrer   or 

der  in  demurrer. 
Amendment  of  pleadli 

ter    demurrer    therefc 

tained;     amendment 

protest. 
Demurrer    to    evit 

grounds  to  be  stated. 
What  defects  not   to 

garded  on  demurrer. 
For   what   defects   in 

ings  verdict  shall  not 

aside. 
Argument    of    demurr 

plea  in  equity;  if  ovei 

how     defendant     pro( 

against. 
Trial    by    Jury    of    pi 

equity. 
When    defendant    in 

may  answer;  penalty  I 

lay. 
Exceptions  to  answers 

ceedings     when     exce 

are  sustained. 

Plea    in    abatement    a 

non  est  factum   to  b« 

fled. 
When    proof   of   wrltli 

required,    unless    deni 

affidavit  filed  with  pi 
When    proof    of    own^ 

etc.,  unnecessary  unli 

fidavit  is  filed. 
When,  of  partnership 

corporation,    unless    s 

nled. 

Effect  of  an  answer  l 

dence,    when    oath    t 

waived. 
Pleadings   may  be   swi 

before  clerk;  affidavit 

lief  sufficient. 
Judgment  or  decree  b: 

fesaion  in  vacation;  hi 

tered;    its  validity. 

Same    in    office    by    d< 

order   for   Inquiry   of 

ages. 

In     what    cases    inqui 

damages  unnecessary. 
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33. 


34. 


35. 


36. 


When,  in  action  of  assump- 
sit, no  plea  in  bar  to  be  re- 
ceived, or  inquiry  of  dam- 
ages made,  unless  defendant 
file  with  plea  aflSdavit  deny- 
ing plaintiff's  claim,  but 
Judgment  given  therefor. 

When  judgment  entered  In 
office  to  become  final;  how 
entered ;  its  effect  as  a  lien. 

When  and  how  a  judgment 
entered  in  the  office  set 
aside;  when  issue  to  be 
tried. 

Although  bill  taken  for  con- 


fessed, plalntiti  may  still 
proceed  against  defendant 
by  attachment,  etc. 

6137.  Enforcement   of   process   of 

contempt. 

6138.  When  suit  In  equity  set  for 

hearing. 

6139.  When  suit  in   equity  hearA 

as  to  part  of  defendants; 
how  plaintiff  compelled  to 
mature  his  cause  or  have  it 
dismissed;  how  court  may 
make  new  parties  to  suit. 

6140.  Control  by  court  over  pro- 

ceedings in  office. 


Sec.  6074.    When  rules  held,  and  how  long  continued. — In  the 

erk's  office  of  every  circuit  and  corporation  court,  and  of  every 
ty  court  having  jurisdiction  of  civil  cases  at  law  or  in  equity,  rules 
lall  be  held  on  the  first  and  third  Mondays  of  every  month,  wheth- 
•  the  court  be  in  session  or  not,  except  that  when  the  term  of  a 
reuit  court  or  of  such  corporation  or  city  court  designated  for  the 
ial  of  civil  cases  in  which  juries  are  required,  happens  to  com- 
ence  on  the  first  or  third  Monday  in  a  month,  or  on  either  of  the 
vo  following  days,  the  rules  which  would  otherwise  have  been 
;ld  on  the  first  or  third  Monday,  as  the  case  may  be,  shall  be  held 
1  the  Mondaj'  of  the  preceding  week.  The  rules  shall  continue 
iree  days.    (Code  1887,  §  3236.) 

RevLsors'  Note. — General  lan^iage  is  used  to  cover  all  courts  in  the 
erk's  offices  of  which  rules  may  be  held.  The  words,  "whether  the 
>urt  be  in  session  or  not"  are  new,  bat  tliey  are  not  iMlieved  to  chan^ 
le  law.      See  Abney  v.  Ohio  R.  Co..  45  W.  Va.  446. 

Before  the  revision  of  1887,  there  wa43  only  one  rule  day  a  month. 
his  was  changed  in  order  that  suit  m'ght  be  matured  earlier.  See 
urks'   Address,   2   Barton  L.   Pr.    (2d  Ed.)    1389. 

■Defendant  may  appear  at  any  time  before  the  last  hour  of  the 
ist  rule  day  in  convenient  time  to  have  the  entry  made.  Botts  v. 
ollard,  11  Leigh  433    (2d  Ed.  452). 

Writ  returnable  at  rules  "on  first  day  of  the  next  term — June  term, 
889,"  that  being  the  second  Monday  and  not  a  rule  day,  is-  invalid  and 
lUst  be  quashed.      Raub  v.  Otterback,  89  Va.  646,  16  S.  E.  933. 

Orders  made  at  rules  are  orders  of  court,  though  made  in  the  clerk's 
fflce.      Wohlford  v.  Trinkle,  90  Va.  227.  231,  17  S.  E.  873. 

Cited,  but  not  construed,  in  Raub  v.  Otterback,  89  Va.  645,  16 
.  E..  933;  House  v.  Universal  Crusher  Corp.,  115' Va.  558,  79  S.  E.  1049; 
Be  comment  on  this  case,  19  Va.  L.  Reg.  701. 

See  5  Va.  Law  Reg.  490;  Graves  on  Pleading,  30;  4  Min.  (3d  Ed.) 
63-665.  730,  1421;  Barton,  C.  Pr.  (2d  Ed.)  254  et  seq.;  Barton,  L.  Pr. 
2d  Ed.)    283   et  seq.:   Burks'  PI.  &  Pr.,  pp.  256,  258,  259. 

For  form  of  rulebook  and  mode  of  entering  rules,  see  4  Min.  (3d 
Id.)  730. 

For  W.  Va.  decisions  on  similar  statute,  'see  Justis'  Annotations, 
hapter  125,  section  1. 

Sec.  6075.    Docket  in  which  rules  are  entered. — There  shall  be  a 
locket  of  the  eases  at  rules,  wherein  the  rules  shall  be  entered ;  and 
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the  books  in  which  rules  and  orders  are  entered,  in  chancery 
shall  be  separate  from  those  in  which  rules  and  orders  are  ente 
other  cases.     (Code  1887,  §  3237.) 

Where  no  rule  docket  is  kept  In  the  oflSce,  and  no  rules  wen 
and  the  cause  had  not  been  dismissed  at  rules,  if  the  case  be  pu 
the  docket  it  should  be  remanded  to  rules  lor  regnihir  proceedings 
to  be  had  therein.     Alvis  v.  Johnson,  1  Va.  Dec.  381. 

In  debt  on  bond.  If  common  order,  and  common  order  conflrme 
been  regularly  entered  at  rules  the  cause  is  properly  on  the  office 
ment  docket  at  the  next  term  of  the  court,  though  no  indorsement 
proceedings  has  been  made  on  the  papers  In  the  cause.  Wall  r.  j 
21  Grat.  401. 

The  testimony  of  a  clerk  that  rules  in  an  action  at  law  we 
entered  on  the  days  shown  by  his  official  record  is  not  admiss 
impeach  the  record  made  by  him,  Trent  v.  Clinchaeld  Coal  Con 
Va.  805,  89  S.  E.  921. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annot 
chapter  125,  section  3. 

Sec.  6076.  When  there  is  no  clerk  to  take  a  nile. — ^When  i 
no  clerk  to  take  a  rule  in  a  case,  it  shall  stand  continued  un 
next  rule  day  after  there  is  a  clerk.    (Code  1887,  §  3238.) 

Sec.  6077.  Nature  of  rules;  how  given. — The  roles  may  be 
clare,  plead,  reply,  rejoin,  or  for  other  proceedings;  they  si 
given  from  one  rules  to  the  next  rules.    (Code  1887,  §  3239.) 

A  consent  submission  of  a  case  for  hearing  is  a  waiver  of  irri 
ties  at  rules.     Ronald,  &c.,  v.  Bank,  90  Va.  813,  20  S.  E.  780. 

For  note  upon  proper  procedure  under  this  section  see  12  V 
Reg.   565. 

Cited  but  not  construed  in  Norfolk  &  Western  Ry.  Co.  v. 
land,  105  Va.  549,  54  S.  E.  465. 

See  Barton,  L.  Pr.  (2d  Ekl.)  285;  4  Min.  (3d  Ed.)  664,  731; 
Pleading,  30;   8  Va.  Law  Reg.  414;  6  Va.  L«w  Reg.  484. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anno 
chapter  125,  section  5. 

Sec.  6078.  Wlien  defendant  may  give  rule  to  file  declara 
bill;  when  plaintiff  non-suited;  damaged. — ^A  defendant  m 
pear  at  the  rule  day  at  which  the  process  against  him  is  retu 
or,  if  it  be  returnable  in  term,  at  the  first  rule  day  after  the 
day,  and,  if  the  declaration  or  bill  be  not  then  filed,  may 
rule  for  the  plaintiff  to  file  the  same.  If  the  plaintiff  fail 
this  at  the  succeeding  rule  day,  or  shall,  at  any  time  after 
fendant's  appearance,  fail  to  prosecute  his  suit,  he  shall  I 
suited,  and  pay  to  the  defendant,  besides  his  costs,  five  dollars 
1887,  §  3240.) 

The  court  may  recommend  a  non-suit  for  insufficiency  of  e' 
but  cannot  direct  it  to  be  entered  against  the  will  of  the  plaintllf 
V.  Gill.  1  Wash.  87,  89. 

A  non-suit  in  a  writ  of  right  having  been  suffered  under 
apprehension  on  the  part  of  the  demandants  and  their  counsel  at 
legal  eftect  of  an  Instruction  g^ven  at  the  trial,  held,  the  court, 
exercise  of  a  sound  discretion,  should,  on  the  motion  of  the  dema 
have  set  aside  the  non-suit,  and,  this  not  having  been  done,  th 
ment  overruling  such  motion  w.os  reversed.     Walker  v.  Boaz,  2  R< 

If  the  suit  Is  not  dismissed  within  the  time  prescribed,  anc 
wards  the  declaration  is  filed,  and  the  cause  is  put  on  the  docket 
clerk,  the  court  should  remand  the  case  to  rules,  to  be  regularly  n 
there  for  the  docket.     Alvia  t.  Johnson,  1  Va.  Dec.  831. 
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(2d  Ed.)   257;  Bfirton, 
684,  -685,  1348. 


Non-suit  Is  the  end  of  present  suit  without  prejudice  to  bringing 
id  suit.     It   is   not   a  final   judgment.     Mallory   v.    Taylor,   90   Va. 
18  S.  E.  438. 

For  a  case  in  which  an  appearance  was  entered  and  a  rule  given 
plaintiff  to  file  his  dwjlaration  under  Uils  section,  see  Trent  t. 
ihfield  Coal  Corp.,  119  Va.  805,  89  S.  B.  921. 

Where  a  court,  acting  under  section  6140,  corrects  a  mlstalte  of 
clerk  and  dismisses  a  case  because  of  the  failure  of  the  plaintiff  to 
his  declaration  under  this  section,  it  will  not  be  reinstated  in  the 
nee  of  sufficient  legal  reasons  therefor.  Mere  negligence  of  counsel 
a.  insufficient  reason.  Furthermore,  in  the  instant  case  it  is  con- 
d  that  a  reinstatement  would  deprive  the  defendant  of  his  defense 
le  statute  of  limitations.  Trent  v.  Clinchfleld  Coal  Corp.,  119  Va. 
89   S.  E.   921. 

It  would  seem  that  the  word  "damages"  as  used  in  section  3519 
Id  be  construed  to  mean  the  five  dollars  damages  under  this  section, 
not  whatever  damage  defendant  may  suffer  by  reeuon  of  suit  being 
tuted  without  cause.  See  note  11  Va.  Law  Reg.  936.  - 
For  note  upon  proper  procedure  under  this  section,  see  12  Va.  Law 
565. 

Cited  but  not  construed  in  Norfolk  &  Western  Ry.  Co.  v.  Suther- 
,  105  Va.  549,  54  S.  E.  465. 
See  section  6134  and  notes;  Barton,  C.  Pr. 
T.  (2d  Ed.)  284,  334,  690;  4  Min.  (3d  Ed.) 
As  to  effect  of  dismissing  a  suit  agreed,  see  Hoover  v.  Mitchell, 
Jrat.  387;  Siron  v.  Ruleman's  Ex'r,  32  Grat.  215,  223;  Wohlford  v. 
pton,   79  Va.   333. 

For  W.   Va.   decisions  on  similar  statute,  see  Justis'   Annotations, 
>ter   125,  section   6. 
See   Gregory's   Forms   Nos.    237,    238. 

;c.  6079.  When  clerk  to  dismiss  suit. — If  one  month  elapse  after 
process  is  returned  executed  as  to  any  one  or  more  of  the  de- 
lants,  without  the  declaration  or  bill  being  filed,  the  clerk  shall 
ir  the  suit  dismissed,  although  hone  of  the  defendants  have  ap- 
:ed.     (Code  1887,  §  3241.) 

Under  this  section,  the  day  on  which  the  process  is  returned  executed 

t  be  counted,  and  if  one  calendar  month,  including  that  day,  elapses, 

out  the  declaration  being  filed,  it  is  the  mandatory  duty  of  the  clerk 

lismiss  the  action.     Jennings  r.   Pocahontas  Collieries  Co.,   114   Va. 

76  S.  E.  298. 

It  is  the  duty  of  the  clerk  to  dismiss  the  suit  when  the  process  is 
ed  and  the  bill  is  not  filed  in  the  time  proscribed  by  the  statute,  but 
le  bill  is  filed  before  an  order  of  dismissal  is  entered,  and  the  de- 
lant  answers  without  insisting  upon  the  dismissal  of  the  suit,  and 
lents  to  a  hearing  of  the  cause,  he  thereby  waives  the  objection. 
hanan  v.  King's  Heirs.  22  Grat.  414. 

Clerk  should  dismiss  suit  if  bill  not  filed,  but  if  party  files  his  answer 
consents  to  the  hearing,  he  waives  the  right  to  have  suit  dismissed, 
hanan  v.  King,  22  Grat.  414. 

The  reinstatement  of  a  case  at  the  following  rules  which  has  been 

alseed   at   rules   for   want   of   a  declaration,   may  be   regarded   as   a 

ter  of  course,  If  there  be  Kood  cause  for  such  reinstatement.     Wiok- 

1  V.  Green,   111   Va.   199,   68  S.   E.   259;   note  16  Va.  Law  Reg.   366, 

editorials  Id.  385,   467. 

The  failure  of  the  clerk  to  dismiss  a  suit  as  required  by  this  section 
3  not  materially  affect  the  rights  of  the  defendant,  since  the  court, 
er  section  6140,  may  order  its  dismissal  at  the  succeeding  term, 
kham  v.  Green,  111  Va.  199,  68  S.  E.  259;  see  16  Va.  Law  Reg.  365, 
.  467. 

Process  having  been  returned  on  first  November  rules  (November 
)  a  dismissal  for  want  of  a  declaration  on  first  December  rules  (thrown 
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back  to  November  25th  under  section  6074)   was  premature. 
Universal  Crusher  Corp.,  115  Va.  588,  79  S.  E.  1049.      See  co 
this  case,   19   Va.   L.  Reg.   701. 

See  4  Min.  (3d  Ed.)  685;  Barton,  h.  Pr.  (2d  Ed.)  285,  33 
C.  Pr.    (2d  Ed.)    258. 

For  W.  Va.  decisions  on  similar  statute,  see  .Tuslis'  Ar 
chapter  125,  section  7. 

Sec.  6080.  When  fact  of  defendant's  non-residence  to  be 
and  suit  abated. — When  a  summons  to  answer  an  action 
against  a  defendant  whom  the  officer  (receiving  it)  kno' 
reside  in  his  county  or  corporation,  he  shall,  unless  he 
therein  before  the  return  day,  return  him  a  non-residen 
upon,  if  the  court  from  which  such  process  issued  have 
tion  of  the  case  only  on  the  ground  of  such  defendant's 
in  such  county  or  corporation,  the  suit  shall  abate  as  to  hii 
1887,  §  3242.) 

Though  action  be  against  two  partners  to  recover  a  f 
debt,  the  suit  may  abate  as  to  one  and  be  heard  as  to  the  othe 
V.    Belches,    1    Wash.    9.     See   section    576  2   and    notes. 

See   4   Min.    (3d   Ed.)    663;    Barton,   L.   Pr.    (2d   Ed.)    269 

Sec.  6081.  When  place  of  contract,  etc.,  need  not  be  se 
declaration,  etc.;  if  set  forth,  how. — It  shall  not  be  rec 
any  declaration  or  other  pleading  to  set  forth  the  place 
any  contract  was  made,  or  act  done,  unless  when,  from  t 
of  the  case,  the  place  is  material  or  traversable,  and  th 
legation  may  be  as  to  a  deed,  note,  or  other  writing  bet 
at  any  place,  that  it  was  made  at  such  place,  or  as  to  any 
according  to  the  fact,  without  averring  or  suggesting  tl 
at  or  in  the  county  or  corporation  in  which  the  action  i: 
unless  it  was  in  fact  therein.     (Code  1887,  §  3243.) 

Actions  for  personal  injuries  are  transitory,  and  it  is  u 
to  set  forth  in  the  declaration  the  place  at  which  the  act 
which  caused  the  injury.  Norfolk  &  W.  R.  Co.  v.  Ampey,  9 
25  S.  E.  226.  See,  also,  Shaver  v.  White,  6  Munf.  110,  8  Am 
Payne  v.  Britton's  Ex'r,   6  Rand.   101. 

The  section  applied  in  Young  v.  Hart,  101  Va.  480.  44  S, 

See  Graves  Pleading,  71;  4  Min.  (3d  Ed.)  694,  712.  1 
1290;  Barton,  L..  Pr.  (2d  Ed.)  313;  Burks'  Pleading  and  Pi 
287,  340,  916. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  A 
chapter  125,  section  32. 

Sec.  6082.    Unnecessary  to  aver  jurisdiction,  or  make 

It  shall  not  be  necessary,  in  any  action,  to  aver  that  th 
action  arose,  or  that  the  matter  is,  within  the  jurisdict 
court,  or  to  make  profert  of  any  deed,  letters  testam 
commission  of  administration  ;  but  a  defendant  may  hm 
like  manner  as  if  profert  were  made.     (Code  1887,  §  31 

Reverses  the   rule   laid   down   in   Thornton   v.    Smith,   1 
Hill  V.  Pride,  4  Call  107. 

A  notice  of  motion  for  judgment  by  corporation  again; 
holder  need  not  aver  that  defendants  reside  in  the  county.  P 
Cormi<;k  v.  Gold,   102  Va.   37,  45  S.  E.  868. 

If  an  administrator  brings  detinue  he  is  not  bound  at  t 
produce  the  certificate  for  his  obtaining  letters  of  administrat 
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•eceives  notice  that  it  will  be  required.     Hugbee  T.  Clayton,  3  Call 

(2d  Ed.  478). 

As  to  taking  advantage,  by  demurrer,  of  a  variance  between  the 
aration  and  the  bond  declared  on,  see  Sterrett  v.  Teatord,  4  Orat. 
Duval  V.  Malone,  14  Grat.  24.     See  Bennett's  Ex'r  v.  Giles,  6  Leigb 

As  to  papers  of  which  defendant  has  right,  to  crave  oyer,  see  Lang- 
le  V.  Richmond  Ry.  Co.,  91  Va.  368,  22  8.  *E.  159;  Eib  v.  Pindall's 
;,  5  Leigh   109;    Grubbs  v.   National   Life  Maturity  Ins.   Co.,   94   Va. 

27  S.  E.  464;  Smith  v.  Wolsiefer,  119  Va.  247,  89  S.  E.  115. 

As  to  effect  of  craving  oyer,  see  Jarrett's  Adm'rs  v.  Jarrett,  7  Leigh 
Meredith's  Adm'x  v.  Duval,  1  Munf.  7  6. 

For  sufficient  excuse  for  not  producing  bond  sued  on  when  oyer  is 
ed  by  the  defendant,  see  Smith's  Admr  v.  LJoyd's  Ex'v,  16  Grat.  296. 

Cited,  but  not  construed,  in  Norfolk  &  W.  R.  Co.  v.  Ampey,  93  Va. 

123,  25  S.  E.   226. 

See  Barton,  L.  Pr.  (2d  Ed.)  313;  4  Mln.  (3d  Ed.)  694.  712,  1171, 
);  3  Min.  (2d  Ed.)  156,  157;  Graves  Pleading,  31.  72;  Burks'  PL 
r.,  pp.  287,  340,  581,  1005 

Forra  of  profert  by  administrator  with  the  will  annexed,  coming  in 
declaration  after  the  "production  of  suite,"  4   Mln.    (3d  Ed.)    1638. 

For  W.  Va.  decisions  on  similar  statute,  see  JuBtls'  Annotations, 
(ter  125,  section  33. 

See  Gregory's  Forms  No.   21.  t 

K.  6083.  Alle^tions  not  traversable,  omitted. — All  allega- 
s  which  are  not  traversable,  and  which  the  party  could  not  be 
tired  to  prove,  may  be  omitted,  unless  when  they  are  required 
the  right  understanding  of  allegations  that  are  material.  ^Code 
',  §  3245.) 

See  Graves  Pleading,  72;  4  Mln.  (3d  Ed.)  712,  713,  1175,  1177, 
t,    1271,    1300,    1305;    Burks'   Pleading  and   Practice,   pp.   287,   340, 

976,  977,  1012,  1018. 

ic.  6084.    Transfer  of  cases  from  one  side  of  the  court  to  the 

<T. — No  case  shall  be  dismissed  simply  because  it  was  brought 
he  wrong  side  of  the  court,  but  whenever  it  shall  appear  that  a 
ntiff  has  proceeded  at  law  when  he  should  have  proceeded  in 
ty,  or  in  equity  when  he  should  have  proceeded  at  law,  the 
■t  shall  direct  a  transfer  to  the  proper  forum,  and  shall  order 
I  change  in,  or  amendment  of,  the  pleadings  as  may  be  neoes- 

to  conform  them  to  the  proper  practice;  and,  without  such 
ction,  any  party  to  the  suit  shall  have  the  right,  at  any  stage 
he  cause,  to  amend  his  pleadings  so  as  to  obviate  the  objection 

his  suit  or  action  was  not  brought  on  the  right  side  of  the 
•t.  After  such  amendment  has  been  made,  the  case  shall  be 
ed  by  the  clerk  on  the  proper  docket  of  the  court  and  proceed 
be  determined  upon  such  amended  pleadings.  The  defendant 
1  be  allowed  a  reasonable  time  after  such  transfer  in  which 
repare  the  case  for  trial. 

Revisers'  Note. — This  section  is  now.  Cases  will  no  longer  have  to 
liinnissed  because  brought  in  the  wrong  fomin.  See  Preifnre,  ante, 
IL 

jc.  6085.    When  action  not  to  abate  for  want  of  form. — No  ac- 
shall  abate  for  want  of  form,  where  the  declaration  sets  forth 
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sufficient  matter  of  substance  for  the  court  to  proceed 
merits  of  the  cause.     (Code  1887,  §  3246.) 

If  the  consideratioa  for  the  defendant's  contract  consi 
agreement  on  the  part  of  the  plaintiff,  it  must  appear  from  t 
tion  that  such  agreement  was  binding  on  the  plaintiff  at  th 
defendant's  promise  was  made,  else  the  defendant's  promise 
consideration,  and  the  declaration  consequently  bad.  This  sec 
application  to  a  case  like  this.  So.  Hy.  Co.  v.  Willcox,  98  ^ 
S.  E.  365,  and  note  6  Ya.  Law  Reg.  46. 

Where  there  has  been  a  demurrer  to  pleading,  and  th( 
been  overruled,  this  section  cures  no  defect,  imperfection,  c 
therein,  except  suoh  as  could  not  have  been  regarded  on  dem 

If  declaration  is  sufficient  to  inform  defendant  of  the  na 
demand  made  upon  him,  and  states  sufficient  facts  to  enable 
to  say  that  it  the  facts  staited  are  proved,  the  plaintiff  is  ent 
cover,  it  is  good  on  demurrer.  Virginia  Portland  Cement  C 
103  Va.  427,  49  8.  B.  677. 

An  allegation  of  duty  is  only  a  conclusion  of  law;  and  whe 
alleged  show  the  duty,  and  are  stated  with  sufficient  clearness 
surprise  and  enable  the  court  to  proceed  upon  the  merits  of 
the  declaration  will  be  sustained.  Virginia,  Ac,  Wheel  Co. 
103  Va.  713,  49  S.  E.  99];  Richmond  v.  McCormack.  121 
91  8.  E.  767. 

Where  declaration  In  an  action  for  the  amount  of  a  dc 
certificate  alleges  death,  consideration  for  defendant's  undei 
failure  to  pay,  held,  that  declaration  was  sufficient  as  against  t 
Cosmopolitan  Life  Ins.  Ass'n  v.  Koegel,  104  Va.  619,  11  Va 
824,  62  S.  E.  166. 

If  the  matter  pleaded  be  in  itself  insufficient  without  r 
the  nuuiner  of  pleading  it,  the  defect  is  subetantlal;  but  if  th4 
is  in  the  form  of  alleging  it,  the  defect  is  formal.     Norfolk  & 
Sturgis,  117  Va.  532,  85  S.  E.  572. 

A  declaration  designating  an  action  as  trespass  which 
sufficient  matter  of  substance  for  the  court  to  proceed  upon 
of  the  cause  is  good  under  sections  6085  and  6118,  although  1 
alleged  it  is  apparent  that  the  declaration  is  one  in  trespass  c 
Stonegap  Co.  v.  Hamilton,  119  Va.  271,  89  S.  E.  306. 

Cited,  but  not  construed,  in  Russell  Creek  Coal  Co.  v 
Va.  420,  31  S.  B.  614. 

8ee  discussion  of  the  statute  of  Jeofails,  6  Va.  Law  Reg 
(3d. Ed.)  941. 

See  Graves  Pleading  72;  4  Min.  (3d  Ed.)  712,  1293,  1305; 
Pr.  (2d  Ed.)  296;  Burks'  Pleading  and  Practice,  pp.  141,  340 
976,  977.   1012.   1018. 

See  sections  6118,  6331  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  .A 
chapter  126,  section  9. 

Sec.  6086.  Trespass  on  the  case. — la  any  case,  in  whict 
of  trespass  will  lie,  there  may  be  maintained  an  action  < 
on  the  case.     (Code  1887,  §  2901.) 

For  the  distinction  between   trespass  vl  et  armis  and  t 
the  case,  see  Taylor  v.   Rainbow,   2  H«L  &  M.   423;    Muse 
Munf.  27;  Cleek  v.  Haines,  2  Rand.  440;  Jordan  v.  Wyatt,  4 
47  Ami.  Dec.  720. 

In  an  action  of  trespass  on  the  case  counts  in  case  and 
ti-espass  may  be  joined  in  the  declaration.  Parsons  v.  Harpe 
64;  Womack  v.  Cirde,  29  Grat.  192. 

Two  separate  causes  of   action,   one   ot  trespass  and  th 
case,  may  be  joined  in  the  same  action.     Fechhelmer  v.  Nat 
Grat.  661. 
(2698) 


Digitized  by 


Google 


254] 


EULES   AND   PLEADING 


§6089 


This  section  abolishes  distinction  between  these  two  actions.  Writ 
•  be  in,  one  action;  declaration  in  the  other.     Dalngerfleld  v.  Thomp- 

33  Grat.  136.  36  Am.  Rep.  783;  New  York,  etc.,  R.  Co.  v.  Kellam's 
I'r,  83  Va.  851,  3  S.  E.  703. 

Declaration  setting   out  defendants  as   carriers  and   their  contract, 

alleging  a  failure  of  the  performance  of  the  duty  as  carriers,  is  a 
aration  in  case  and  not  in  assumpsit.  Southern  Express  Co.  t.  Mc- 
rh,  20  Grat.  264. 

Under  our  liberal  system  of  pleading  in  this  State  a  plain  and  dear 
ement  of  the  facts  constituting  the  wrong  is  sufficient,  and  it  is  but 
e  matter,  in  actions  of  trespass  on  the  case,  what  the  action  is  named 
ailed.  Allstock  v.  Moore  Lime  Co.,  104  Va.  565,  11  Va.  Law  Reg. 
,  52  S.  E.  213. 

For  a  discussion  of  the  question  whether  the  title  to  lamd  Is  put  in 
B.  in  an  action   of  trespass  quaere  clausum  freglt,   by  the  Introduc- 

of  evidence  as  to  the  title,  under  a  plea  of  not  guilty,  see  Douglas 
d  Co.  V.   Thayer.   113  Va.  239,   74  S.   B.  216. 

See  note  of  Stonegap  Co.  v.  Hamilton,  under  preceding  section. 

See  4  Min.  (3d  Ed.)   137,  436,  447.  456,  459,  548;  1  Barton,  L.  Pr. 

Ed.)   178,  303. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
)ter  103,  section  8. 

See  Gregory's  Forms  Nos.   113,   129. 

ec.  6087.    Effect  of  judgment  in  trover. — ^A  judgment  for  the 

ntiff  in  an  action  of  trover  shall  not  operate  to  transfer  the 
to  the  property  converted  unless  and  until  such  judgment  has 

1  satisfied. 

Revisors'  Note. — Independently  of  statute  conflicting  views  are  <!n- 
tined  on  the  sub.tect  of  when  title  passes  in  trover.     This  section  ts 

and  makes  statutory  in  X'irKinia  what  Is  said  to  be  the  great  weight 
uthority.      See  Burks'  PI.  &  Pr.,   section  171. 

ec.  6088.  In  any  case  where  an  action  of  covenant  will  lie  an 
on  of  assumpsit  may  be  brought. — In  any  case  in  which  an  ac- 

of  covenant  will  lie  there  may  be  maintained  an  action  of  as- 
psit;  but  the  general  issue  in  assumpsit  on  a  sealed  instrument 
1  be  non  est  factum.    (1897-8,  p.  103.) 

Revi.sors'  Note'. — The  latter  part  of  this  section  enacting  that  the 
M-al  i.ssue  in  assumpsit  on  a  sealeil  liistiutnent  shall  be  non  es<  factum 
ew,  and  settles  a  nucstioii  which  had  been  left  in  doubt  and  un- 
iUnty.  Furthermore,  it  assimnlates  the  pleading  In  assumpsit  to  the 
ding  In  detot,  and  preserves  one  of  the  distinguishing  features  of  a 
ed  instrument. 

Under  this  section  a  special  count  on  a  sealed  Instrument  may  be 
ed  with  the  common  counts  in  an  action  of  assumpsit.  Grubb  v, 
ford,  98  Va.  553,  37  S.  E.  4. 

Section  6086  provides  that  where  trespass  Ilea,  trespass  on  the  case 

be  maintained. 

See  Burks'  Pleading  and  Practice,  pp.  83,  115,  119.  120,  157. 

Bc.  6089.    In  trespass,  what  general  averments  omitted. — In  ac- 

s  of  trespass,  general  averments  that  the  defendant  committed 
ir  wrongs,  and  that  the  acts  charged  were  done  with  force  and 
s,  and  against  the  peace,  may  be  omitted;  and  the  plaintiff  may 
vc  ail  that  he  could  have  done  if  such  averments  had  been  in- 
ed  in  the  declaration.  (Code  1887,  §  3247.) 
See  Graves  Pleading.  7?;   4  Mln.   (3d  Ed.)  709,  899,  1290. 
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For  W.  Va.  decisions  on  similar  statute,  see  Justis'  A 
chapter  12  5.  section  10. 

See  Gregory's  Forms  No.   71. 

Sec.  6090.    When  account  to  be  filed  with  declaration.- 

action  of  assumpsit  upon  an  account,  the  plaintiff  shal 
his  declaration  an  account  stating  distinctlj'  the  severa 
his  claim,  unless  it  be  plainly  described  in  the  declaratic 
1887,  §  3248.) 

Revisoi-s'  Noto. — The  words  "upon  an  account"'  in  line 
text,  are  new.     Their  insertion  is  for  the  purpose  of  malcinji 
that  no  sucli  account  need  be  tiled  when  the  declaration  is  oi 
promise  to  pay. 

The  sufHciency  of  the  ai-count. — An  account  filed  which  ; 
of  the  character  of  the  claim  is  sufficient,  although  it  may  t 
of  various  items,  of  which  no  notice  is  given.  Moore  v.  Maui 
488. 

An  account  filed  with  declaration  in  assumpsit  for  goods  ; 
ing  goods  sold  "per  account  rendered."  with  proof  that  the  a 
rendered,  is  sufficient.  Robinson  v.  Burks,  12  Leigh  378;  Fitc 
11   Leigh   471    (2d  Ed.  492). 

Where  declaration  does  not  plainly  describe  the  items,  i 
count  filed  therewith  merely  mentions  the  sums  paid  without 
information  about  them,  the  account  is  insufficient.  Johnson 
Va.  695.  12  S.  E.  973,  14  S.  E.  183. 

Where  declaration  in  assumpsit  states  the  date  of  account 
with,  and  it  was  presented  as  a  debt  due  at  Institution  o 
verdict  was  rendered  accordingly,  held  no  error  that  the  accoi 
dated.      Kenefick  v.  Caulfield,  88  Va,   122,  13  S.  E.   348. 

The  count  in  an  action  of  assumpsit  by  an  administi 
money  had  and  received,  and  the  bill  of  particulars  merely  si 
count  in  which  the  defendant  is  debtor  to  the  administrator 
received,  stating  a  sum  certain.  The  account  and  bill  of  par 
not  sufficient  to  admit  proof  of  an  admission  by  the  defend; 
had  received  from  a  third  person  a  certain  sum  belonging  t( 
of  the  plaintiff's  intestate.      Minor  v.  Minor's  Adm'r,   8   Grat. 

Taking  adrant.a^e  of  defects  in  the  account. — Ordinaril 
particulars  is  no  part  of  the  declaration,  and  ob.iection  to  ii 
raised  by  demurrer;  but  the  rule  is  otherwise  where  the  part 
writing  that  the  case  made  by  the  declaration  may  be  suppl 
the  bill  of  particulars.  King  v.  Norfolk  &  W.  R.  Co.,  99  '' 
S.  E.  701;  George  Campbell  Co.  v.  Angus,  91  Va.  438,  22 
overruling  Wright  v.  Smith,  81  Va.  777;  Norfolk  v.  Norf( 
120   Va.   356,   91   S.   E.    820. 

The  proper  course  to  pursue  where  a  sufficient  bill  of 
is  not  filed  is  to  apply  to  the  court  to  require  the  plaintif 
amended  and  sufficient  account  of  his  claim,  and  if  he  fails 
move  the  court  to  exclude  evidence  of  any  matter  not  des 
ciently  to  give  the  defendant  notice  of  its  nature  and  charaot 
Campbell  Co.  v.  Angus,  91  Va.  438.  22  S.  E.  167. 

Cited  in  City  of  Richmond  v.  Leaker,  99  Va.  7,  37  S.  E. 
V.  Wolsiefer,   119   Va.   247,   89   S.  E.   115. 

Commented  upon,  17  Va.  Law  Reg.  628. 

See  Barton,  L.  Pr.  (2d  Ed.)  336;  4  Min.  (3d  Ed.)  700, 
1301;   Burks'  PI.  &  Pr.,  pp.   148,  149;   notes  to  next  section. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  t 
chapter  125,  section  11. 

Sec.  6091.  Court  may  require  particulars  of  claim  or 
be  filed;  if  not  done,  evidence  of,  etc.,  excluded. — Tn  an; 
motion,  the  court  may  order  a  statement  to  be  filed  o 
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lars  of  the  claim,  or  of  the  ground  of  defense;  and,  if  s  party 
to  comply  with  such  order,  may,  when  the  case  is  tried  or 
d,  exclude  evidence  of  any  matter  not  described  in  the  notice, 
aration,  or  other  pleading  of  such  party,  so  plainly  as  to  give 
adverse  party  notice  of  its  character.  (Code  1887.  §  3249.) 
Object  and  effect  of  section. — The  object  of  this  section  is  to  give  the 
■sing  parties  more  definite  information  of  tlie  character  of  such  claim 
efence  than  is  generally  disclosed  by  the  declaration,  notice,  or  plea, 
to  prevent  surprise.  Columbia  Ac.  Aseo.  v.  Rockey,  93  Va.  679, 
.  E.  1009;  City  of  Richmond  v.  Leaker,  99  Va.  6,  37  S.  E.  348,  and 
6  Va.  Law  Reg.  680. 

Its  whole  object  and  effect  is  to  limit  the  scope  and  operation  of 
general  issue,  and  to  confine  the  introduction  of  evidence  to  the  par- 
ar  defence  which  the  defendant  has  disclosed.  Oeters  v.  Knights 
[onor,   98  Va.   201,  35   S.   E.   356. 

Therefore  the  objection  that  an  action  was  prematurely  brought  can- 
be  relied  on  where  the  defendant  ha.s  stated  his  grounds  of  defense, 
that  objection  is  not  specified.  Farmers'  Benev.  Fire  Ins.  Ass'n  v. 
iey,    101   Va.   236,   43   S.   E.   338. 

A  defendant  who  has  filed  his  grounds  of  defense  hereunder  will  be 
ted  to  his  specifications.  Carolina  C.  &  O.  R.  Co.  ▼.  Clinch  V.  L.  Co., 
Va.  540,  72  S.  E.  116. 

While  the  defendant,  after  he  has  filed  a  statement  of  the  grounds 

lis  defense,  may  not  offer  evidence  of  other  defenses,  otherwise  ap- 

iriate  under  the  general  issue,  yet  if  the  plaintiff  offers  such  evidence, 

it  is  received  without  objection  from  the  defendant.  It  is  proper  for 

consideration  of  the  jury,  although  it  sets  up  an  additional  defense. 

ropolitan  Ins.  Co.  v.  Hayslet,  111  Va.  107,  68  S.  E.  256. 

The  object  of   bill   of  particulars   is  to  advise  a  defendant   of  the 

:ise  nature   and   extent   of   the   demand   asserted   against   him.     The 

il  and  better  practice  is  that  it  should  be  demanded  before  pleading 

he  merits,  but  if  not  demanded  until  a  later  period,  and  then  a  bill 

led  which,  standing  alone,  would  be  insufficient.  It  will  be  deemed 

cient  if,  taken  in  connection  with  the  other  documentary  evidence  in 

cause,  it  supplies  all  needful  information  to  the  defendant.     Amer- 

Hide  &  Leather  Co.  v.  Chalkley,  101  Va.  458,  9  Va.  Law  Reg.  199, 

note,   44  S.   E.   705. 

The  object  of  the  statement  of  particulars  authorized  by  this  section 
3  facilitate  an  intelligent  preparation  of  actions  at  law  for  trial  and 
revent  surprise  at  the  trial.  Tidewater  Quarry  Co.  v.  Scott,  105  Va. 
,  52   S.  E.   835. 

The  object  of  this  section  is  to  simplify  and  shorten  pleadings  by 
dding  that,  if  the  declaration  or  other  pleading  do  not  present  dls- 
tly  the  grounds  or  subject  of  action,  the  plaintiff,  if  required  to  do 
should  file  such  a  statement  of  particulars  as  will  put  the  defendant 
jossession  of  the  character  thereof.  City  of  Richmond  v.  Wood,  109 
75,  63  S.  E.  449. 

In  what  cases  statement  may  be  required No  further  bill  of  par- 

lars  is  contemplated  or  required  when  the  declaration  gives  the  de- 
lant  complete  notice  of  the  nature  and  character  of  the  plaintiff's 
m.  City  of  Richmond  v.  Leaker,  »9  Va.  6,  37  S.  E.  348,  note  6  Va. 
V  Reg.  680;  Richmond  &  D.  R,  Co.  v.  Payne,  86  Va.  481,  10  S.  E. 
,  6  L.   R.  A.   849. 

In  an  action  to  recover  damages  for  personal  injury,  where  the  de- 
■ation  avers  that  it  was  the  duty  of  the  defendant  to  furnish  "suitable 
1  reasonable  tools,"  etc.,  with  which  to  do  the  work,  it  is  unnecessary 
iver  what  the  tools  were  or  tO|  furnish  any  bill  of  particulars  thereof. 
ihmond  Locomotive  Works  v.  Ford,  94  Va.  627,  27  S.  E.  509. 

In  suits  for  damages.  If  a  more  specific  statement  of  the  element  of 
nages  be  desired,  it  may  be  demanded  under  the  provision  of  this 
Uon.     Wood  V.  American  Nat.  Bank,  100  Va.  306.  40  S.  E.  931 
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If  a  declaration  in  tort  does  not  plainly  describe  "the  i 
disorder"  alleged  to  result  from  a  physical  injury  charged,  the 
may  require  the  needed  particularity  by  calling  for  a  bill  of 
under  this   section.     Norfolk  &   W.   R.   R.    Co.   v.   Spears,    1 1 
65  S.  E.  482. 

When  the  declaration  does  not  state  distinctly  the  se^ 
of  the  plaintiff's  claim,  but  omits  many  particulars  as  to  wh 
fendant  should  be  informed,  it  is  error  for  the  trial  court  to 
defendant's  request  for  a  bill  of  particulars.  Clinchfleld  Cos 
tion  V.  Brooks,  118  Va.  72,  86  S.  E.  829. 

The  object  of  this  section  was  to  provide  that  the  plair 
action  or  motion  should  have  notice  of  the  defense  relied  upc 
the  pleas  filed  by  the  defendant  gave  with  detailed  particul 
ground  of  defense  relied  upon,  and  no  matter  of  defense  w 
forward  at  the  trial  that  was  not  fully  described  in  the  plei 
required  a  statement  to  be  filed  in  addition  would  have  been  a 
raony.  Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Bickfor 
182,   52   S.  E.   1011. 

There  is  no  inflexible  rule  as  to  the  classes  of  cases  i 
statement  of  particulars  of  the  plaintiff's  claim,  or  of  the  i 
grounds  of  defense,  are  required  but  it  rests  in  the  sound  di 
the  trial  court,  subject  to  review  if  plainly  erroneous.  Driver  ■ 
R.  Co.,  103  Va.  650,  48  S.  E.  1000. 

It  is  not  error  to  refuse  to  require  a  defendant  to  file  a  si 
the  particulars  of  his  defense  under  this  section  when  the  si 
filed  give  with  detailed  particularity  every  ground  of  defense 
Newport  News,  etc.,  Ry.  Co.  v.  Bickford,  105  Va.  182,  52  S.  1 

It  is   no  error  to   refuse   to   require  defendant   to  file  st 
grounds  of  defense  where  the  defenses  relied  on  were  develop 
the   greatest   latitude  allowed   the   parties   and   when    the   plai 
not  have  suffered   any  injury  by  such   refusal  of  the  court. 
Wallen,  107  Va.  131,  57  S.  E.  596. 

Where  the  declaration  states  a  good   cause  of  action,  a 
fendant  desires  a  more  particular  statement  of  the  grounds  ol 
he  should  demand  a  bill  of  particulars  under  this  section. 
R.  Co.  V.  Schwartz,  115  Va.  723,  80  S.  E.  568. 

If  the  declaration  states  a  good  cause  of  action,  but  the 
desires  a  more  particular  statement  of  the  grounds  of  con 
remedy  is  not  by  demurrer  but  by  a  motion  for  a  bill  of  partic 
this  section.  Clinchfield  Coal  Corp.  v.  Osborne,  114  Va.  13,  76 
Intersitate  R.  Co.  v.  Tyree,  110  Va.  38,  65  S.  E.  500;  Norfolk  S 
Crocker,  117  Va.  327,  84  S.  E.  681. 

Sufiiclency  of  bill  of  particulars. — It  is  not  Intended  thi 
ticulars  should  be  set  out  with  the  formality  or  precision  of  a 
or  plea,  but  only  in  such  manner  as  would  fairly  and  plainly 
to  the  adverse  party  of  its  character  when  the  same  was  not  s 
in  the  pleading.  Tidewater  Quarry  Co.  v.  Scott,  105  Va.  16 
835. 

The  statement  is  not  the  subject  of  demurrer.  Columbia 
V.  Rockey,  93  Va.  679,  25  S.  E.  1009.     See  notes  to  section  6 

The  statement  does  not  constitute  the  issue  to  be  tried 
not  be  as  formal  or  precise  as  a  declaration  or  plea.     Id. 

Time  of  making  objections  to  statement. — An  objection 
particulars  should  be  made  before  the  trial  begins.     Norfolk  & 
V.  Carter,  91  Va.  587,  22  S.  E.  517. 

A  motion  for  a  bill  of  particulars  was  denied  at  the  ten 
It  was  made,  but  at  the  next  term,  and  before  the  trial,  t: 
appeared  and  filed  the  bill;   the  defendant,  not  having  asked 
ponement  in  the  lower  court,  cannot  make  the  objection  in  th 
court.     Central  Lunatic  Asylum  v.  Flanagan,  80  Va.  110. 

Effect  If  Insufflcleiit  or  no  statement  Is  filed. — The  oW 
section  is  not  to  punish  the  defendant  for  failure  to  corapl 
orde-.  but  to  protect  the  plaintiff  from  prejudice  by  surprise  a 
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He  is  not  debarred  from  all  evidence  in  his  defense,  but  Is  confined  to 
evideace  upon  the  point  covered  by  his  plea.  City  Gaa  Co.  v.  Poudre, 
113  Va.  224,  74  S.  E.  158. 

Where  statement  of  grounds  of  defense  are  InsuflBcient,  upon  ob- 
jection by  plaintiff  the  court  should  require  a  sufficient  statement  to 
be  filed,  and  if  not  furnished,  the  court  should  exclude  evidence  of  any 
matter  not  described  in  the  grounds  of  defense  so  plainly  as  to  give  the 
plaintiff  notice  of  its  character.  Chestnut  v.  Chestnut,  104  Va.  539, 
5  2  S.  E.  34  8,  350;  Columbia  Ac.  Asso.  v.  Rockey,  93  Va.  679,  25  S.  E. 
1009. 

Where,  under  the  general  issue  of  non-assumpsit,  the  plaintiff  has 
called  for  a  statement  of  the  grounds  of  defense,  and  the  defendant  either 
files  none  at  all  or  merely  denies  facts  which  the  plaintiff  Is  obliged  to 
prove  to  maintain  his  action,  the  defendant  is  not  debarred  from  offer- 
ing any  evidence  at  all  in  his  defense,  but  is  limited  to  evidence  in  denial 
of  the  plaintiff's  claim.  Williamson  v.  Simpson,  113  Va.  439,  74  8.  E. 
162. 

If  a  defendant  in  an  action  of  trespass  on  the  case  who  has  pleaded 
the  general  Issue  of  "not  guilty"  fails  to  comply  with  an  order  requir- 
ing him  to  specify  his  grounds  of  defense,  he  should  not  be  allowed  to 
introduce  any  evidence  controverting  the  plaintiff's  claim,  as  his  plea 
gives  no  notice  thereof.  Colby  v.  Reams,  109  Va,  308..  63  S.  E.  1009. 
Where  on  plaintiff's  motion,  defendant  who  hud  filed  no  plea  was 
ordered  to  file  a  statement  of  his  defense  on  or  before  ten  days  prior  to 
the  next  succeeding  term  which  order  was  not  obeyed,  the  court  erred 
In  permitting  defendant  to  introduce  his  evidence  over  plaintiff's  objec- 
tion that  issue  had  not  been  joined.      Idem. 

If  the  defendant  pleads  not  guilty  to  an  aption  of  trespass,  and  falls 
to  state  his  grounds  of  defense,  when  required  by  the  court,  he  may, 
nevertheless,  introduce  any  evidence  tending  to  show  that  he  did  not 
commit  the  trespass.  City  Gas  Co.  v.  Poudre,  113  Va.  224,  74  S.  E.  1^8. 
As  to  effect  of  party's  failure  to  file  statement  of  particulars,  see 
note,   10  Va.  Law  Reg.  741. 

Generally. — If  bill  of  particulars  is  not  asked  for  until  case  is 
called  for  trial,  defendant  cannot  have  continuance  on  the  ground  of 
surprise  at  its  contents.  Norfolk  &  W.  R.  Co.  v.  Spears,  110  Va.  110, 
65  S.  E.  482. 

If  defendant  does  not  demand  particulars,  he  cannot  complain  at 
the  recovery  of  general  damages  not  specifically  claimed  in  the  declara- 
tion.     City  of  Richmond  v.  Wood,  109  Va    76,  63  S.  E.  449. 

Where  in  an  action  at  law,  the  orders  of  court  show  that  the  plain- 
tiff moved  the  court  to  require  defendant  to  file  a  statement  of  grounds 
of  defense,  which  the  court  overruled,  and  the  plaintiff  excepted.  This 
Is  sufficient,  without  any  bill  of  exceptions.  Driver  v.  Southern  R.  Co., 
103  Va.   650,   49   S.  E.   1000. 

In  an  action  against  a  carrier  for  loss  of  goods,  refusal  to  require 
plaintiff  to  show  where  the  goods  were  delivered  ten  defendant  is  not  error 
when,  the  defendant  is  not  embarrassed  in  making  Its  defense  thereby. 
C.  &  O.  Ry.  Co.  V.  Stock,  104  Va.  97,  51  S.  E.  161. 

A  defendant  to  a  motion  under  section  6046,  may  demand  a  state- 
ment of  the  grounds  of  defense.  Whitley  v.  Booker  Brick  Co.,  113  Va 
434,  74  S.  E.  160.      See  that  section  and  notes. 

Under  a  plea  of  non-assumpsit,  the  specification  of  defences  does 
not  convert  the  general  issue  into  a  special  plea,  or  a  negative  defence 
into  an  affirmative  one,  and  the  burden  of  proof  is  still  on  the  plaintiff. 
Deters  v.  Knights  of  Honor,  98  Va.  201,  3  5  S.  E.  356. 

Cited,  but  not  construed,  in  Morotock  Ins.  Co.  v.  Pankey,  91  Va. 
259  264  21  S.  E.  487;  Union  Central  Life  Ins.  Co.  v.  Pollard.  94  Va. 
154'  26  S  E.  421,  36  L.  R.  A  ,271,  64  Am.  St.  Rep.  715;  Pocahontas 
Cou'ieries  Co.  v.  Rukas,  104  Va.  278,  51  S.  E.  449;  Bettman  v.  Skinner, 
113  Va  24  at  27,  73  S.  E.  436;  Knight  v.  Grim,  110  Va.  400,  66  S.  E.  42. 
For  discussion  of  this  section  see  12  Va.  Law  Reg.  275,  361. 
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For  monographic  note  on  liill  of  particulars,  see  4  Ram 
Va.   Rep.  Anno. 

See  Barton,  L.  Pr.  (2d  Ed.)  338,  500,  G47,  r>48;  4  Min.  (5 
783,  772,  775,  1160,  1299,  1301;  Graves  Pleading,  22;  Burks'  P 
and  Practice,  pp.  9,  100.  148,  157,  178,  179,  445,  456  599,  60 
924,  1016,   1018. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anno 
chapter  130,  and  chapter  125,  section  46. 

See  Gregory's  Forms  Nos.   221,   239. 

Sec.  6092.  Contributory  negligence  as  a  defense  to  acti 
tort. — If  the  defendant  in  any  action  of  tort  intends  to  re!; 
the  contributory  negligence  of  the  plaintiff  as  a  defense  to 
tion,  he  shall  so  state  in  writing  before  the  trial  begins,  givi 
particulars  thereof  as  fully  as  the  plaintiff  is  required  t 
the  negligence  of  the  defendant  in  his  declaration  or  bill  ( 
ticulars;  but  the  defendant  shall  not  be  precluded  from  i 
upon  the  contributory  negligence  disclosed  to  the  defend' 
the  plaintiff's  testimony.     (1916,  p.  506.) 

Rpvisors'  Note. — Thl.s  section  is  based  on  the  act  cited,  but 
comprehensive.  The  act  was  applicable  to  tort,  actions  for  pers< 
juries  only;  the  present  section  is  applicable  to  all  tort  actions,  i 
the  injurj'  be  to  pei"soii  or  property  or  occasioning  the  death  of  a 
The  act  required  the  particulars  of  the  contributory  negligence  tt 
forth  upon  motion  of  the  plaintifT;  the  present  section  provides 
the  defendant  intends  to  rel.v  upon  the  contrll>utiory  nt^ligence 
plaintilT,  he  shall  so  state  in  writing  before  the  triid  bc^ns,  ht 
motion  is  necessary.  The  provision  of  the  act  relating  to  aiueii 
has  been  omitted,  as  such  amendments  as  ought  to  be  allowed  ai 
c;ently  covered  by  section  6250. 

Sec.  6093.     When  proof  of  signature  to  evidence  of  a  i 
payment,  etc.,  not  required  unless  denied  by  affidavit. — In  s 

tion,  suit,  or  other  proceeding  wherein  a  party  desires  to  j 
release,  paj'ment,  or  set-off  described  in  his  account  of  set-of 
relies  on  a  writing  signed  by  any  person,  as  evidence  thei 
he  file  the  same  among  the  papers  in  the  cause,  fifteen  days 
the  eominenceraent  of  a  term  at  which  there  may  be  a  1 
or  trial,  and  give  notice  for  a  like  period  to  the  adverse 
or  his  attorney,  of  his  intention  to  rely  on  such  writing 
dence  as  aforeSaid,  no  proof  of  such  signature  shall  be  re 
unless  the  party  objecting  shall  make  affidavit  before  th 
commences,  that  he  has  good  cause  to  believe,  and  does  ' 
that  said  signature  is  not  the  genuine  signature  of  the 
whose  signature  it  purports  to  be.  If  such  affidavit  be  mac 
ing  the  ter^n  at  which  there  may  be  a  hearing  or  trial  of  said 
the  party  offering  such  writing  as  evidence  shall  be  entitle 
continuance  at  that  term.     (Code  1887,  §  3250.) 

Revisors'  Note. — The  revised  section  reduces  the  time  from 
days  to  fifteen  days. 

The  Commonwealth  may  question  the  signature  to  the  bond 
which    coupons    were    cut    without    pleading    non    est    factum.      C 
Tunstall,  36  Va.  372,  10  S.  E.  414. 
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As  to  when  proof  of  writing  not  required  unless  denied  by  afBdavit 
see  section  6125. 

Cited  in  the  dissenting  opinion  of  Buchanan,  J.,  In  Clement  v. 
Adams  Bros.-Paynes  Co.,  113  Va.  547,  75  S.  B.  294,  18  Va.  L.  Reg.  437, 
>nd   note. 

Sec.  6094.  Declaration  on  policy  of  insurance. — In  an  action  on 
a  policy  of  insurance  no  particular  form  of  action  or  declaration 
shall  be  necessary,  but  it  shall  be  sufficient  for  the  plaintiff  to  file 
a  complaint  in  writing  at  common  law,  setting  forth  the  grounds 
of  his  action,  and  the  relief  prayed  for,  and  filing  therewith  the 
original  policy,  or  a  sworn  copy  thereof,  upon  which  his  action  is 
brought,  and  the  loss  or  death  relied  upon  as  the  ground  of  his 
recovery,  and  that  he  has  performed  all  the  conditions  of  said  pol- 
icy, and  violated  none  of  its  prohibitions,  and  in  such  complaint  it 
shall  not  be  necessary  to  set  forth  every  condition  or  proviso  of 
said  policy  nor  to  aver  observance  of  or  compliance  therewith 
seriatum,  but  a  general  averment  to  that  effect  shall  suffice.  Such 
complaint  shall  be  filed  in  the  same  court  and  at  the  same  time  at 
which  a  declaration  in  such  cases  is  now  required  by  law,  and  such 
action  shall  be  matured  in  the  same  manner  as  at  present.  (Code 
1887,  §  32,51;  1895-6,  p.  707.) 

TJiis  section  was  changed  by  the  revisers  of  1887  to  simplify. an  ac- 
tion on  an  insurance  policy.  Burks'  Address,  2  Barton  L.  Pr.  (2d  Ed.) 
1391. 

Declaration  drawn  in  substantial  conformity  with  this  section  is 
sufficient  (Valley  Mut.  Lite  Assn  v.  Teewalt,  79  Va.  421),  though  it 
largely  follows  form  of  an  ordinary  declaration  in  debt  (Virginia  Fire 
&   Marine  Ins..  Co.  v.  Saunders,  84  Va.   210,  4  S.  E.  584). 

In  action  on  policy  it  is  sufficient  that  the  declaration  refer  to  policy, 
and  allege,  in  general  terms,  the  performance  of  all  its  conditions  and  the 
violation  of  none  of  its  prohibitions.  Tilley  v.  Connecticut  Fire  Ins.  Co., 
86  Va.  811,  11  S.  E.  120. 

Not  necessary  for  declaration  to  allege  that  there  had  been  an  award, 
though  policy  avers  that  no  suit  be  sustainable  until  after  an  award.     Id. 

This  section  does  not  confine  proceedings  upon  policies  to  actions  at 
law.  A  motion  may  be  made  under  section  6046.  Morotock  Ins.  Co.  v. 
Pankey,  91  Va.  259,  21   S.  E.  487. 

There  can  be  no  recovery  upon  a  policy  of  Insurance,  where  the 
money  is  only  payable  on  the  performance  of  certain  acts,  and  the  exist- 
ence of  certain  facts,  upon  a  declaration  containing  only  the  common 
counts.  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95  Va.  773-779,  30 
S.   B.  383. 

The  statutory  complaint  on  an  insurance  policy  can  only  be  filed 
where  the  loss  or  death  occurred  before  the  Institution  of  the  suit.  It 
cannot  be  filed  upon  an  averment  that  the  company  has  wholly  repudiated 
and  abandoned  the  contract.  Lee  v.  Mutual  Reserve  Fund  Life  Ass'n, 
97  Va.  161.  33  S.  E.  556. 

The  charter  of  the  company  is  not  made  a  part  of  the  declaration 
by  filing  the  policy  or  copy  thereof;  therefore  its  provisions  are  not  to 
be  considered  on  demurrer.  Farmers'  Benev.  Fire  Ins.  Ass'n  v.  Kinsey, 
101    Va.    236.    43    S.    E.    338. 

A  certificate  issued  by  a  frateral  mutual  benefit  society  to  a  member, 
which  provides  that  on  the  death  of  the  member  a  specified  sum  will 
be  paid  to  his  wife  out  of  the  mortuary  fund  on  condition  of  the  pay- 
ment by  the  member  of  fixed  sums  at  fixed  periods,  is  a  life  policy,  within 
the  meaning  of  this  section,  and  not  merely  a  certificate  of  membership 
in  a  beneficial  society,  within  acts   1897-98,  page  734    (now  repealed), 
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defining  and  regulating  fraternal  beneficiary  associations.     Cosn 
Life  Ins.  Ass'n  v.  Koegel,  104  Va.  619.  11  Va.  Law  Reg.  823, 
166.     For  present  law  governing  fraternal  benefit  assoclatlont 
and  societies,  see  chapter  171. 

A  fraternal  mutual  benefit  society  Issued  Its  certificate  to  a 
for  the  payment  on  h\g  death  to  hia  wife.     After  the  death  of  the 
an  insurance  company  for  a  certain  consideration  fmsumed  all  1 
of  the  society  on  such  certificates  on  which  death  had  been  repoi 
specifically  assumed  the  payment  of  the  certificate  issued  to  the 
member,  and  contracted  -  to  carry  out  the  provisions  of  the  ce 
Held,  that  the  insurance  company's  agreements  were  a  relnsui 
rectly  to  the  several  holders  of  certificates,  and  especially  a  coi 
reinsurance  to  the  beneficiary  in  the  certificate  of  the  deceased 
and  the  certificate  became  its  contract  and  the  measure  of  its 
and  this  section  was  applicable.     Id. 

Acts  1897-98,  page  734    (repealed),  defining  and  regulatini 
ciary  associations,  and  providing  that  they  shall  be  exempt  from 
visions  of  the  insurance  laws,  did  not  apply  to  associations  doii 
insurance    business    by    issuing   certificates    providing    for    the 
of  a  specified  sum  to  the  beneficiary  on  the  death  of  the  memb^ 

Acts  1897-98,  page  734  (repealed),  did  not  impliedly  re[ 
section;  this  and  the  section  following  being  no  part  of  the  ii 
law  and  being  enacted  to  meet  cases  where  companies  seek  ti 
liability  on  technicalities  in  pleading.     Id. 

Cited  but  not  construed  North  British  Ins.  Co.  v.  Robinett, 
764,  72  S.  E.  668. 

As  to  when  answers  or  statements  of  applicant  do  not  bar 
on  policy,  see  section  4220.     See,  also,  sections  4227,  4228;   Ac 
p.  539,  chapter  362;  1918,  p.  539,  chapter  361. 

It  would  seem  that  where  special  pleas  setting  out  misrei 
tions  and  warranties  and  alleged  breaches,  but  not  supported  by 
were  objected  to,  not  when  tendered,  but  when  proof  of  them 
fered,  on  the  ground  that  the  policy  or  contract  was  under  seal  am 
or  want  of  consideration,  or  fraud,  or  breach  of  warranty  coulc 
availed  of,  such  objection  should  be  overruled,  and  matters  all 
be  proven  In  an  action  of  assumpsit  under  the  general  issue.  Set 
10  Va.  Law  Reg.  767. 

For  history  of  statute,  see  Orubbs  v.  National  Life  Maturity 
94  Va.  593,  27  S.  E.  464. 

See  Barton,  L.  Pr.  (2d  Ed.)  249;  4  Mln.  (3d  Ed.)  710.  i: 
forms  of  declaration,  see  Barton,  L.  Pr.  (2d  Ed.)  406;  4  Min.  ( 
1684-1690. 

Form  of  declaration  in  assumpsit  upon  a  policy  of  insurance 
fire,  under  statute,  4  Min.  (3d  Ed.)  1684;  of  declaration  in  at 
upon  a  policy  of  life  insurance,  under  statute,  Id.  1686;  of  declai 
assumpsit  upon  a  policy  of  life  insurance  by  a  stranger  intereste 
life,  under  statute.  Id.  1687. 

See  Va.  F.  &  M.  Ins.  Co.  v.  Saunders,  86  Va.  969,  11  S.  E.  i 
section  5143. 

See  Gregory's  Forms  Nos.  63,  64,  66. 

Sec.  6095.    When  plaintiff  may  amend  declaration  or  bill 
amended  bill,   etc.;   proceedings  thereon. — The  plaintiff  i 
right  amend  hi.s  declaration  or  bill  before  the  defendant's 
ance,  and  notwithstanding  such  appearance,  a  plaintiff  in 
may,  at  any  time  in  the  vacation  of  the  court  wherein  the 
pending,  file  in  the  clerk's  office  an  amended  or  supplemen 
or  bill  of  revivor;  whereupon,  the  same  proceedings  may 
as  if  leave  to  file  it  had  been  previously  obtained  in  court, 
court,  on  the  motion  of  a  defendant,  made  at  the  term  to 
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!es8  to  answer  the  same  is  returned  executed  on  him,  or,  if  it 
returnable  to  rules,  at  the  first  terra  after  it  is  so  returned, 
dismiss  such  amended  or  supplemental  bill,  or  bill  of  revivor. 
ie  1887,  §  3253.) 

Supplemental  though  not  amended  bill  may  be  offered  after  cause  set 
n  for  hearing.  Pleasants  v.  Logan.  4  Hen.  &  M.  489.  See  Boykin's 
fees  V.  Smith,  3  Munf.  102. 

Amendment  of  bill  may  be  made  by  common  order,  before  answer 
lemurrer.  and  afterwards  by  leave  of  court.  Holland  v.  Trotter, 
Jrat.   136. 

Objection  to  improper  revival  of  cause  cannot  be  made  for  the  first 

in  appellate  court.     Buchanan  v.  King's  Heirs,  Id.  414. 

An  amended  bill  is  not  to  be  filed  if  it  shows  that  the  original  bill 

•oundless,  or  presents  a  new  and  distinct  matter  In  controversy.     The 

;imate   functions  of  an   amended   bill   are   to  bring   before  the  court 

r  parties,  and  to  explain  and  set  forth  more  fully  the  matters  of  the 

inal  bill,  or  matters  connected  witli  the  original  bill  which  should  be 

Lght  into  the  litigation.     Lambert  v.  Jones,  2  Pat.  &  H.  144. 

Amendments  to  a   bill   which   bring  into   the  case  a  new  and   sub- 

tive  cause  of  action  different  from  that  set  out  In  original  bill,  will 

be  allowed;   but  if,  on  the  hearing  on  demurrer  defects  are  pointed 

which  can   be  remedied,  and  substantial  justice  requires  it,  amend- 

ts  may   be  made   which   are   not   inconsistent  with  the  original  bill. 

aey  v.  Craig,  103  Va.   158,   48  S.  E.  864. 

Demurrer   to    declaration    sustained,    and    by    leave    of    court    it    Is 

nded  and  trial  proceeds — error,  if  any,  in  sustaining  demurrer  waived. 

ris'  AdmY  v.  N.  &  W.  R.  R.  Co.,  88  Va.  560,  14  S.  B.  535. 

In  ejectment,  where  the  original  declaration  contained  a  description 

:he   land,   and   an   allegation   that   defendants  were   unlawfully   with- 

ling  the  possession  thereof  from  plaintiff,  he  was  entitled,  to  amend 

description   before  appearance,   whether  defendants  were  personally 

onstructively  served.     King  v.  Davis,  137  Fed.  198,  11  Va.  Law  Reg. 

As  to  amendments  for  variance  between  allegations  and  proof,  see 
ion  6250. 

Cited,  but  not  construed,  in  Baker  v.  Briggs,  99  Va.  360,  362,  38 
:.   277. 

See  Barton,  C.  Pr.  (2d  Ed.)  263,  Barton,  L.  Pr.  (2d  Ed.)  333,  463; 
in.  (3d  Ed.)  712. 

As  to  amended  and  supplemental  bills,  see  Baker  t.  Baker,  3  Munf. 
;  Anthony  v.  Leftwich's  Representatives,  3  Rand.  238,  279;  Smith  v. 
th.  4  Rand.  95;  Jameson's  Adm'x  v.  Deshields,  3  Grat.  4,  13;  Rob- 
m's  Ex'rs  v.  Day,  5  Grat.  55;  Parrlll  v.  McKinley,  9  Grat.  1,  58  Am. 
.  212;  Sillings  v.  Bumgardner,  9  Grat.  273;  Stephenson  v.  Taverners, 
398;  Belton  v.  Apperson,  26  Grat.  207,  and  note  Va.  Rep.  Anno.; 
'omb  V.  Lobdell,  32  Grat.  18  5;  Ewing's  Adm'r  v.  Ferguson's  Adm'r, 
Grat.  548;  Hurt  v.  Jones,  75  Va.  341;  S.  V.  R.  Co.  v.  Grifflth,  76  Va. 
;  Morrison's  Ex'r  v.  Householder's  Adm'r,  79  Va.  627;  Mosby  v. 
her's  Ex'rs.  80  Va.  82;  Spencer  v.  Jones,  85  Va.  172,  7  S.  E.  180; 
iby's  Adm'r  v.  Henritze's  Adm'r.  85  Va.  177,  7  S.  B.  304;  Atwood  v. 
V.  R.  Co..  85  Va.  966.  9  S.  E.  748;  FudE?e  v.  Payne,  86  Va.  303,  10 
E.  7;  Throckmorton  v.  Throckmorton.  86  Va.  768,  11  S.  E.  289; 
fser  V.  Renner.  87  Va.  249.  12  S.  E.  406;  Cosby  v.  Hite,  1  Wash.  365; 
ne  V.  Grim.  2  Munf.  297;  Valden  v.  Bell.  3  Rand.  448;  Power  v.  Ivie, 
«igh.  147;  Couch  v.  Fretwell's  Adm'r,  10  Leigh,  578;  White's  Adm'r 
roncray,  5  Grat.   179. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
pter    125,  section    12. 

}ec.  6096.    To  authorize  the  filing  of  a  petition  in  a  pending  ohsn- 
7  cause  in  the  clerk's  office  and  to  mature  the  same  at  mles. 
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Any  person  who  would  be  entitled  to  be  admitted  a  ] 
chancery  cause  pending  in  any  court  may,  for  the  purj 
serting  a  right  or  seeking  relief  therein,  by  leave  of  s 
or  of  the  judge  thereof  in  vacation,  file  a  petition  in  1 
ofBce  of  such  court  in  vacation,  making  all  persons  so  t 
the  relief  prayed  for  in  such  petition,  whether  parties  t( 
cause  or  not,  parties  defendant,  and  to  have  issued  then 
mons  to  the  said  defendants,  returnable  to  rules  or  t< 
term,  to  answer  the  same.  And  said  defendants  may 
defense  to  such  petition  which  they  could  have  made 
had  been  awarded  by  a  court,  by  demurrer,  plea,  answer 
wise,  filing  the  same  at  rules  or  at  term.  And  when  su( 
shall  have  been  matured,  depositions  may  be  taken  i: 
to  issues  raised  thereby.  But  a  defendant  to  such  pet: 
have  at  the  next  term  of  the  court  the  same  right  to  m( 
miss  the  same  that  he  would'  have  to  resist  an  applicatio 
for  leave  to  file  it.    (1897-8,  p.  316;  1901-2,  p.  285.) 

Revlsors'  Note. — ^The  words,  "at  the  next  term  of  the  co 
In  the  last  sentence  are  new. 

A  defendant  Is  not  bound  by  a  decree  against  him  founc 
petition  filed  in  the  cause,  of  which  he  had  no  notice,  and  i 
the  proTlsIons  of  section  6072,  file  a  petition  in  the  cause,  t 
case  made  by  the  petition  reheard.  Keys  Planing  Mill  v*.  1 
114  Va.  58,  75  S.  E.  778. 

Discussed,  8  Va.  L.  Reg.  100. 

Sec.  6097.  Proceedings  when  cross  bill  is  filed. — Whe 
bill  is  filed,  the  defendants  in  the  first  bill  shall  answer 
the  defendants  i^  the  cross  bill  are  compelled  to  ans 
(Code  1887,  §  3254.) 

Where  answer  contains  charges  and  makes  demands  ag 
plainant  which  by  strict  rules  of  pleading  should  only  be  set 
or  cross-  bill,  the  court  of  equity  will  consider  and  treat  such 
a  cross-bill  so  as  to  enable  it  to  do  complete  justice  in  the  case. 
Adm'r  v.  Hagan,  18  Qrat.  231;  Cralle  v.  Cralle,  79  Va.  182;  \ 
Crank's  Ex'r,  79  Va.  602;  Adkins  v.  Edwards,  83  Va.  300,  2 
Tate  V.  Vance,  27  Grat.  571;  Scott  t.  Rowland,  82  Va.  484,  41 
696. 

A  petition  may  be  treated  as  a  crose-bill.  Sayers  v.  Wal 
364,  21  Am.  Rep.  303.  But  defendant  therein  must  be  sun 
answer  it,  else  decrees  based  thereon  are  of  no  effect.  Pracht 
81   Va.   711. 

Affected  delay  in  preparing  the  cross-suit  for  a  hearing  ^ 
just  cause  for  proceeding  to  hear  the  original  bill.  Mc( 
Moseley,  4  Call  360. 

See,  generally,  on  the  subject  of  crose-bills,  Tarr  t.  Ri 
12  Grat.  642;  Ragland  t.  Broadnax,  29  Grat.  401;  Higginbotbe 
90  Va.  233,  17  S.  E.  941;  Kyle's  Ex'r  v.  Kyle,  1  Grat.  526;  Pied 
Life  Ins.  Co.  v.  Maury,  76  Va.  508,  614;  Hudson  v.  Hudson's  Ex' 
117;  Hopkins  v.  Baker's  Adm'r,  2  Pat.  &  H.  110;  Wilson  ^ 
Wythe,  296. 

See  Barton,  C.  Pr.   (2d  Ed.)   320. 
Sec.  6098.    Appointment  of  groardi&Q  &d  litem  for  infant 
defendant;  his  duty,  etc. — The  proceedings  in  a  suit  wl 
infant  or  insane  person  is  a  party,  shall  not  be  stayed  b 
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infancy  or  insanity,  but  the  court  in  which  the  suit  is  pend- 
or  the  judge  thereof  in  vacation,  shall  appoint  some  discreet 
competent  attorney-at-law  as  guardian  ad  litem  to  such  infant 
iisane  defendant,  whether  such  defendant  shall  have  been 
;d  with  process  or  not ;  or,  if  no  such  attorney  be  found  willing 
•t,  the  court,  or  the  judge  thereof  in  vacation,  shall  appoint 

other  discreet  and  proper  person  as  guardian  ad  litem,  but 
persou  so  appointed  shall  not  be  liable  to  costs.  Any  such 
dian  ad  litem  may  also  be  appointed  by  the  clerk  of  the  court, 
y  guardian  ad  litem  shall  faithfully  represent  the  interest  or 
e  of  the  infant  or  insane  persou  for  whom  he  is  appointed, 
it  shall  be  the  duty  of  the  court  to  see  that  the  estate  of  such 
idant  is  so  represented  and  protected.  And  the  court  or  the 
e  thereof  in  vacation,  whenever  of  opinion  that  the  interest 
1  infant  or  insane  person  requires  it,  shall  remove  any  guar- 

ad  litem  and  appoint  another  in  his  stead.     When,  in  any 

the  court  or  judge  is  satisfied  that  the  guardian  ad  litem  has 
ered  substantial  service  to  the  estate  of  an  infant  or  insane 
idant,  it  may  allow  him  reasonable  compensation  therefor, 
[lis  actual  expenses,  if  any,  to  be  paid  out  of  the  estate  of  such 
idaut.      (Code   1887,   §   3255.) 

RevLsors'  Noto. — The  words,  "In  the  vacation  thereof"  formerlj- 
i-ing  in  the  second  sentenre,  have  been  omitted.  See  latter  part  of 
n-s'  note  to  section  6069. 

Jnder  Code  1873,  chapter  157,  section  17,  It  was  only  where  there 
lo  committee  or  where  there  was  a  conflict  of  Interest  between  the 
littee  and  the  lunatic  that  it  was  necessary  to  appoint  a  guardian 
em  for  the  insane  defendant.  Hinton  v.  Bland's  Adm'r,  81  Va.  688. 
t  is  error  to  enter  a  decree  against  infant  defendants  without  as- 
ig  them  a  guardian  ad  litem,  and,  though  the  infancy  did  not  ap- 
in  the  original  proceeding,  yet  if  it  be  alleged  in  a  petition  tor  a 
ring    (the  decree   being   interlocutory)    a  guardian  ad  litem   ought 

appointed.  Roberts  v.  Stanton,  2  Munf.  129,  6  Am.  Dec.  463. 
rhe  heirs  of  E.  being  infants,  though  their  guardian  was  a  party 
iinswered,  they  were  entitled  to  be  defended  by  a  guardian  ad 
;  and  although  one  was  appointed  for  them,  and  there  was  a  paper 
irting  to  be  an  answer  found  among  the  papers  of  the  cause,  yet 
did  not  appear  that  it  had  been  filed  it  was  error  to  decree  the 
3f  the  infant's  land  without  an  answer  filed  by  guardian  ad  litem. 
g's  Adm'r  v.  Ferguson's  Adm'r,  33  Grat.  648.  See  Beverley  v. 
r,  6  Munf.  99,  as  to  effect  of  full  defense  by  statutory  guardian, 
larman  v.  Davis,  30  Grat.   461;    Morriss  v.  Ins.  Co.,  86  Va.  688,  8 

383,  as  to  effect  of  decree  for  infant's  benefit. 

K  person  appointed  guardian  ad  litem  is  not  obliged  to  act.  A 
nable  time  ought,  therefore,  to  be  given  him  to  consider  whether 
ill  accept  and  to  prepare  for  trial.     Wells'  Heirs  v.  Winfree,  2  Munf. 

[f  one  guardian  ad  litem  dies,  another  should  be  appointed  notwith- 
Ing  all  the  testimony  and  accounts  were  taken  before  the  death  of 
rst.     Beverley  v.   Miller,   6   Munf.   99. 

rhe  guardian  ad  litem  may  be  appointed  at  rules.  Talley  v.  Starke's 
z,  6  Grat.  339. 

It  seems  that  process  need  not  be  served  on  the  infants  in  pro- 
ngs to  sell   their   lands.      Parker  v.   McCoy,   10  Orat.   694.     As  to 
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necessity  of  service  of  process  on  infant  to  acquire  jurisdict: 
person,  see  1  Va.  Law  Reg.   153. 

An  infant  can  only  appear  and  defend  by  guardian  ad 
proceedings  against  him  are  fatally  defective  unless  the  re 
mat  guardian  ad  litem  was  assigned  him.  Langston  v.  I 
Va.  47,  51  S.  E.  218;   Weaver  v.  Glenn,  104  Va.  443,  51  S.  E 

Where  Infants  are  interested,  notice  of  taking  an  account 
tion  in  newspapers  in  their  names  is  insufficient.  Such  not 
served  on  guardian  ad  litem  in  person,  or  his  name  as  such  , 
litem  must  appear  in  the  publication.  Strayer  &  Wife  v.  L 
715,  3  S.  E.  372. 

In  proceedings  affecting  the  property  rights  of  an  ins 
it  is  the  duty  of  the  court,  if  he  have  no  committee,  tc 
guardian  ad  litem.     Howard  v.  Lansberg,  108  Va.  161,  60  S. 

The  effect  of  a  creditor's  bill  is  to  stay  during  its  pendei 
ning  of  the  statute   as  to  those  debts   brought   into   the   suil 
the  suit   is   once   ended   it   no  longer  repels  the   running   of 
Prince  v.   McLemore,   108  Va.  269,  61  S.  E.  802. 

If  infants  are  necessary  parties  to  an  interpleader  sui 
have  no  estate  which  the  court  can  reach,  the  fee  to  their  j 
litem  is  a  proper  charge  in  the  first  instance  upon  the  fun( 
ministered.     Pettus  v.   Hendricks,   113  Va.   326,  74   S.   E.    19] 

An  amended  bill  in  a  partition  suit  charged  that  one 
fendants  was  insane,  and  prayed  tor  the  appointment  of  a  ! 
litem;  but  the  defendant  who  was  alleged  to  be  insane,  hi 
and  another  defendant  (appellant)  all  strenuously  denied  h 
Before  the  issue  was  determined,  the  said  party  died,  and  i 
ad  litem  was  appointed.  The  cause  was  proceeded  with  in  t 
her  administrator.  Held,  not  error,  as  sections  2618  and  i 
Code  of  1  887  had  no  application  to  suits  of  this  character, 
tions  5337  and  5339  of  this  Code.)  Had  the  said  party 
would  have  been  the  proper  practice,  after  her  mental  ir 
was  established,  to  appoint  a  guardian  ad  litem  under  this  s 
other  ordinary  suits  in  equity.  Cottrell  v.  Mathews,  120  1 
S.  E.  808.  For  change  made  by  present  revision  in  sectloi 
revisors'  note  to  that  section. 

As  to  consent  or  waiver  by  guardian  ad  litem,  see  Dai 
Smith,  83  Va.  81,  1  S.  E.  599;  Morriss  v.  Va.  Ins.  Co.,  85  V: 
594,  8  S.  E.  383;  Kingsbury  v.  Buckner,  134  U.  S.  678,  681. 
638,  33  L.  Ed.  1047;  1  Va.  Law  Reg.- 472;  Kite's  Ex'r  v.  1 
tees,  2  Rand.  409. 

As  to  appointing  of  guardian  ad  litem  by  justice  of  thi 
7  Va.  Law  Reg.  280,  22  Cyc.  647,  note  8. 

For  cases  before  the  statute,  see  Fox  v.  Cosby,  2  Call  1 
McRea's  Ex'rs,  4  Munf.  439. 

See   Graves   Pleading,    27;    4    Min.    (3d   Ed.)    735,   753, 
Barton,  L.   Pr.    (2d  Ed.)    221,   307;    Barton,   C.   Pr.    (2d   Ed.) 
Burks'   Pleading  and   Practice,   pp.   66,   67.   270,   307.      See   s 
and  notes;   Smith  v.  Henckel,   81   Va.   524;   Strayer  v.  Long, 
3  S.  E.  372;  Bank  v.  Patton.  1  Rob.  499,   (2d  Ed.  528). 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  I 
chapter  125,  section  13. 

See  Gregory's  Forms  Nos.  175,  260. 

Sec.  6099.    Joinder  of  tenants  in  common. — Tenants  : 

may  join  or  be  joined   as  plaintiffs   or  defendants.      (I 
§  3256.) 

See  3    Min.    (2d   Ed.)    33. 

Sec.  6100.  Suing  in  the  names  of  persons  who  are  de 
any  official  bond,  suit  or  action  may  be  maintained  (foi 
fit  of  any  person  injured  by  the  breach  of  the  conditioi 
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e  name  of  the  person  to  whom  such  bond  is  payable,  whether 
if  the  obligees  be  alive  or  not.     (Code  1887,  §  3257.) 
tevlsors'  Not*". — Parts  no  lon^^r  necessarj'  have  been  omitted.     The 
i,  "or  action,"  are  new. 

;.  6101.     Plea  in  abatement  for  misnomer  not  allowed. — ^No 

in  abatement  for  a  misnomer  shall  be  allowed  in  any  action, 
n  a  ease  wherein,  but  for  this  section,  a  misnomer  would  have 

pleadable  in  abatement,  the  declaration  may,  on  the  motion 
e  plaintiff  or  defendant,  and  on  affidavit  of  the  right  name. 
oended  by  inserting  the  right  name.  (Code  1887,  §  3258.) 
ievi-sors'  Note. — Kormerlj',  tlie  motion  was  restricted  to  the  de- 
nt; now,  it  may  be  made  either  by  tlie  plaintiff  or  the  dafeiidant. 
^n  action  against  a  corporation  in  Its  former  name  cannot  be  de- 
I  by  showing  that  it  had  changed  its  name  without  any  change  of 
jmbership.  Welfley  v.  Shenandoah,  I.,  L.,  M.  &  M.  Co.,  83  Va.  768, 
3.  376. 

;ourt  may  permit  declaration  against  "Arminlus  Chemical  Company" 
amended  by  adding  the  word  "incorporated"  to  lt8  name.    Arminius 
.   Co.   V.   White,    112   Va.   250,    71    S.   E.    637. 
Is  to  effect  of  judgment  against  corporation  by  wrong  name,  see 

V.  Craig,  6  Leigh,  399;  Mason  v.  Farmer's  Bank,  12  Leigh  84. 
5ee  Graves,  Pleading,  28;  Barton,  L.  Hr.  (2d  Ed.)  2881  1  Min.  (4th 
561;  4  Min.  (3d  Ed.)  692,  756,  1290,  1294,  Burks'  PI.  &  Pr.,  pp. 
270,   583.   926.    1013. 

""or  monographic  note  on  Pleas  In  Abatement,  see  Warren  v.  Saun- 
27  Grat.  259,  Va.  Rep.  Anno. 

I'oT  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
er  125,  section  14. 

:.  6102.  Effect  of  non- joinder  or  misjoinder. — No  action  or 
shall  abate  or  be  defeated  by  the  non-joinder  or  misjoinder  of 
es,  plaintiff  or  defendant,  but  whenever  such  non-joinder  or 
•inder  shall  be  made  to  appear  by  affidavit  or  otherwise,  new 
es  may  be  added  and  parties  misjoined  may  be  drop)>ed  by 
r  of  the  court  at  any  stage  of  the  cause  as  the  ends  of  justice 

require ;  but  such  new  party  shall   not  be  idded  unless  it 

be  made  to  appear  that  he  is  a  resident  of  this  State  and  the 
!  of  such  residence  be  stated  with  convenient  certainty,  nor 

he  be  added  if  it  shall  appear  that  by  reason  of  chapter  two 
red  and  thirty-two  or  chapter  two  hundred  and  thirty-eight 
iction  could  not  be  maintained  against  him.  (Code  1887, 
SI,  3262;  1893-4,  p.  489;  1895-6,  p.  453.) 

devisors'  Note. — ^The  remedy  provided  by  Acts  1898-4,  p.  489 
aded  1895-6,  p.  4%i)  n'a.s  confined  to  cases  of  misjoinder.  It  was 
lered  in  the  interest  of  sultstantial  jasticc  to  extend  the  remedy  to 
ainder.  Section  9  of  the  New  Jer.sey  Practice  Act  adopted  in  1912 
s  non-joinder  and  misjoinder  on  the  same  footing,  and  the  abov« 
in  emlMxiies  substantially  the  New  Jersey  act.  In  consequence  of 
Dsertion  of  this  section,  sections  .3261  and  8262  of  the  Code  of  1887 
ing  to  pleas  in  abatement  for  non-joinder  have  been  omitted  and 
by   repealed. 

Decisions  ohder  former  .statutes. — Though  a  husband  was  an  im- 
T  party  to  a  suit  Involving  separate  estate  of  his  wife.  It  was  not 

to  refuse  to  quash  the  summons  for  that  reason.     It  was  not  a 
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reversible  error  to  fail  to  enter  an  order  abating  the  actioi 
husband  if  it  appeared  that  the  husband  was  not  treated  as 
the  record.    West  v.  Adams,  2  Va.  Dec.  617,  27  S.  E.  496. 

A  misjoinder  of  parties  cannot  be  taken  advantage  of  b] 
Carlton  v.  Boudar,  118  Va.  521,  88  S.  E.  174;  Lee  v.  Mutual  R« 
Life  Aseo.,  97  Va.  160,  33  S.  E.  556. 

But  the  proper  remedy  was  to  move  tor  the  abatement 
as  to  the  parties  improperly  joined.  Riverside  Cotton  Mills 
102  Va.   148,   45   S.  E.   875. 

In  an  action  of  ejectment  the  sheriff  as  administrate 
heirs  at  law  of  the  decedent  sued  as  plaintiffs.  The  court  he 
legal  title  under  the  will  devolved  on  the  heirs  at  law  sul 
divested  by  the  power  of  sale  in  the  will.  Held,  the  action  si 
as  to  the  sheriff  plaintiff  and  proceed  as  to  the  others  as  if 
had  n«t  been  made.  Coles  v.  Jamerson,  112  Va.  311,  71 
editorial  on  this  case,   17  Va.  Law  Reg.   316. 

As  ta  the  plea  in  abatement  allowed  by  sections  3261 
of  the  Code  of  1887  for  non-joinder,  see  said  sections  and 
Mitchell,  76  Va.  169;   Wilson  v.  McCormlck,  86  Va.  995,  11 
Shields  V.  Oney,  6  Munf.  550;  Graves'  Pleading  28-   Barton, 
Ed.)  287,  292,  293;  4  Min.  (3d  Ed.)  758,  1276;  Burks'  PI.  & 
258,  271. 

Sec.  6103.    What  defects  can  be  availed  of  only  by  plei 
ment;  amendment  of  writ,  declaration,  or  retnm. — A  < 

on  whom  a  valid  process  summoning  him  to  answer  i 
have  been  served,  shall  not  take  advantage  of  any  def 
writ  or  return,  or  any  variance  in  the  writ  from  the  d 
unless  the  same  be  pleaded  in  abatement.  And  in  every 
the  court  may  permit  the  writ  or  declaration  to  be  amei 
to  correct  the  variance,  and  permit  the  return  to  be  ame] 
such  terms  as  to  it  shall  seem  just.  If  the  process  be  n 
process,  the  suit  or  action  shall  be  dismissed  upon  mot: 
defendant,  who  may  appear  specially  for  that  purpose,  bu 
dismissed  by  reason  of  the  failure  of  the  clerk  to  issi 
process,  the  plaintiif  may  renew  his  suit  or  action  wi 
payment  of  another  writ  tax.     (Code  1887,  §  3259.) 

Revlsora'  Note. — ^The  word  ''valid"  in  line  two  is  new, 
the  last  sentence  of  the  section.  Under  the  former  lajiffnage  < 
tlon  it  was  held  in  Warren  r.  Sannders,  27  Grat.  259,  that  < 
did  not  apply  where  the  writ  was  a  void  writ.  The  pres« 
makes  it  plain  that  if  the  writ  is  not  valid,  the  proceeding  t 
case  dismissed  may  be  by  motion. 

The  second  sentence  in  this  section,  providing  that  " 
permit  the  writ  or  declaration  to  be  amended  so  as  to  c 
variance,"  etc.,  was  added  by  the  revlsors  of  1887.  Burks' 
Barton  Law  Pr.  (2d  Ed.),  1391.  This  was  taken  from  Wei 
Code,  1868,  chapter  125,  Section  15.  Id.  See  Kuhn  v.  Bro' 
W.  Va.  262,  12  S.  E.  619;  Alexandria  &  F.  R.  R.  Co.  v.  Hemd 
193,  12  S.  E.  289. 

Original  summons  states  damages  at  |15,000;  copy  at  %l 
variance  could  be  taken  advantage  of  only  by  plea  in  abatemi 
mond  &  D.  R.  Co.  v.  Rudd,  88  Va.  648,  14  S.  E.  361. 

An  application  for  leave  to  amend  a  return  of  service  on 
Intent  to  apply  for  leave  to  amend  a  declaration  in   ejectme 
denied,  no  such  notice  being  required  as  a  condition  to  plain 
to  amend.     King  v.  Davis,  137  Fed.  463,  11  Va.  Law  Reg.  46 

Where,  in  ejectment,   the  return  of  service  as  to  two 
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Lnts  was  defective,  one  for  failure  to  show  that  the  door  of  the 
dant's  abode  on  which  the  process  was  posted,  was  the  "front  door," 
he  other  for  failure  to  show  that  the  defendant's  wife,  with  whom 
rocess  was  left,  was  a  member  of  his  family,  such  returns,  though 
by  private  persons,  may  be  amended  to  show  the  fact,  as  against 
dants  themselves,  on  scire  facias  to  revive  a  default  judgment.  Id. 
eetion  6041  and  notes. 

kVhether  a  return  of  substituted  service  of  process  in  Federal  courts 
e  amended  is  a  question  of  the  power  of  the  court,  with  reference 
lich  it  is  not  bound   by   State  decisions.      Id. 

nnocent  purchasers  from  defendants  in  pending  ejectment  suits  in 
'ederal  courts  in  Virginia  being  bound  by  the  record  without  the 
of  a  lis  pendens,  a  return  of  service,  defective  in  that  It  did  not 
that  the  wife  of  the  person  on  whom  process  was  senred  was  a 
>er  of  his  family,  was  amendable  as  against  an  innocent  purchaser 
the  defendant  so  served.     Id. 

iVhere  a   defendant   named    "Francis"   was  personally   served   with 

ss   in   which    he   was   named    "France,"    and   he   was   subsequently 

a  notice  that  plaintiff  would   ask  leave   to  amend.   In   which  his 

was  properly  spelled,  he  is  bound  by  a  judgment,  though  he  failed 

pear.     Id. 

f  a  variance  is  occasioned  by  an  amendment  of  the  declaration  at 
ar,  and,  in  the  absence  of  plea  or  motion,  the  case  is  heard  upon 
lerits.  It  is  conclusively  presumed  that  the  amendment  was  harm- 
Ches.  &  O.  R.  Co.  v.  Chapman,  115  Va.  32,  78  S.  E.  631. 
Variance  between  the  writ  and  the  declaration  is  a  matter  of  abate- 
only,  and  the  objection  cannot  be  raised  for  the  first  time  in  the  ap- 
e  court.  Ches.  &  O.  R.  Co.  v.  Chapman,  115  Va.  32,  78  S.  B.  631. 
Jy  appearing  and  pleading  to  an  action,  or  by  taking  or  consent- 
)  a  continuance,  defendant  waives  defects  in  the  process  and  the 
e   thereof.     Harvey  v.   Skipwith,   16   Grat.   410. 

)bjection  cannot  be  raised  for  variance  between  the  allegations  of 
laration  and  the  proof  for  the  first  time  in  the  appellate  court. 
!  Lime  Co.  v.  Johnston,  103  Va.  84,  48  S.  E.  557. 
iee  Graves  Pleading,  28;  4  Min.  (3d  Ed.)  385.  639,  734,  755,  1268; 
n,  L.  Pr.  (2d  Ed.)  288,  292,  1166;  Barton,  C.  Pr.  (2d  Ed.)  260; 
3"  Pleading  and  Practice,  pp.  180,  257,  270,  272,  291,  349,  583, 
1013. 

^s  to  amendment  of  return,  see  1  Va.  Law  Reg.  152. 
for  cases  before  the  statute,  see  Bradley  v.  Welch,   1   Munf.   284; 
oe  v.  Redman,  2  Munf.  240;  Payne  v.  Grim,  Id.  297. 
Mscussed,  14  Va.  Law  J.  21. 

•"or   W.  Va.   decisions   on   similar  statute,  see  Justis'   Annotations, 
er  125,  section  15. 
5ee  Gregory's  Forms  No.   232  * 

c.  6104.  Amendment  of  pleadings. — In  any  suit,  action,  mo- 
or other  proceeding  hereafter  instituted,  the  court  may  at  any 

in  furtherance   of  .iustiee,  and  upon  such  terms  as  it  may 

I  just,  permit  any  pleading  to  be  amended,  or  material  sup- 

ental  matter  be  set  forth  in  amended  or  supplemental  plf.ad- 

The  court  shall,  at  every  stage  of  the  proceedings,  disre- 

any  error  or  defect  which  does  not  affect  the  substantial 
:s  of  the  parties.  If  substantial  amendment  is  made  in  pur- 
ee of  this  section,  the  court  shall  make  su'3h  order  as  to 
inuance  and  costs  as  shall  seem  fair  and  just.  (1914,  p.  641.) 
Ftevisors'  Not«. — This  section  applies  to  suits,  actions,  motions  and 

procee<lings.     The  last  sentence  is  new. 

Though  the  courts  in  this  jurisdiction  are  extremely  liberal  in  al- 
;g  amendments  to  pleadings,  the  amendment  must  not  introduce  a 
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substantive    cause    of    action    different    from    that    declared 
original   declaration.      New   Rtvei'  Mln.   Co.   v.   Painter,    100   1 
S.  E.  300;   Bowman  v.  First  Nat.  Bk.,  115  Va.  463,  80  S.  E.  9 
Barrett,  119  Va.  587,  89  S.  E.  904. 

This    section    must   be    liberally   construed.      Standard    P 
Vietor,  120  Va.  595,  91  S.  E.  752. 
See  notes  under  section  6250. 

In  Standard  Paint  Co.  v.  Vietor,  120  Va.  595,  91  S.  E.  752 

in  speaking  of  the  act  from  which  the  above  section  is  takei 

•  language:      "Since  the  act  of  March  27,  1914,  supra,  it  is  ap 

j  this   court    should   extend   the   doctrine   of   harmless   error   lo 

j  conclusion,   namely,   that   error   is   harmless   which   does   not 

affect  the  Interests  of  the  party  complaining,  and  that  such  ii 

'  presumed   but   must   affirmatively  appear  from   the   record;    fc 

I  in  simple  and  unambiguous  language  directs  the  courts,  at  evt 

the  proceeding,  to  disregard  any  error  or  defect  in  the  procec 

does  not  affect  the  substantial   rights  of  the  parties.      In  thi 

doctrine  of  harmless  error  has  been  frequently  announced  ai 

in  many  cases  where  there  has  been  a  misdirection  of  the  jur 

to  grant  proper  instructions,  where  evidence  has  been  illegall 

and   where   there   have   been   mistakes   and   errors   in   pleadit 

Sec.  6105.    How  and  when  exception  to  jurisdiction  to 
when  pleas  in  abatement  filed. — Where  the  declaration  or 
1  on  its  face  proper  matter  for  the  jurisdiction  of  the  co 

I  cepticn  for  want  of  such  jurisdiction  shall  be  allowed  u 

}  taken  by  plea  in  abatement.     No  .such  plea  or  any  oth 

I  abatement  shall  be   received  after  the   defendant   has 

,  pleaded  in  bar  or  answered  to  the  declaration  or  bill,  noi 

'  second  rules  subsequent  to  service  of  process  on  such 

(Code  1887,  §  3260;  1897-8,  p.  198.) 

Revisors'  Note. — Under  .section  3200  of  the  C<Hle  of  1887, 

the  above  section  is  l>ased,  no  ple-a  in  abatement  could  be  re< 

the  defendant  had  demurred,  plea<led  in  bur,  or  answei-ed  to  t 

tion  or  bill,  "nor  after  a  rule  to  plead,  or  a  conditional  judgmei 

nisi."      That  section  of  the  Code  of   t887  was  amended  by  A 

p.   198,   by   substituting  for  the  words  quoted  the  following: 

a  decree   nisi   or   conditional   .iudgment    at   rules."      In   otlier 

amendment  iiermitted  a  plea   in   abatement  to   be  tiled  aftei 

plead,  which  was  not  the  case  under  the  section  as  it  stood  1 

of  1887.      Under  tliat  amendment,  therefore,  a  defendant  bj 

and  not  pleading  was  given  a  rule  to  plead,  which  enabled 

tain  until   the  next  rules  in  which  to  file  his  dilatory  pleas, 

being  allowed  after  a  rule  to  plead   but   not  after  a  decree  t 

ditional  judgment  at  rules.      «  Va.  !>.  Reg.  484;  8  Va.  L/.  Reg. 

appearance  at  the  rules  without  pleading  mei-elj'  to  get  this 

time   was    thought   by   the   revisors   to   be  a.   useless   fomuditj 

changed  the  language  of  the  amendment  of  1897-8,  above  me 

rea<l    "nor   after   tJxe   second    rules   .subsequent   to   service   of 

such  defendant.."      The  intention  of  the  revisors  in  making  1 

was   to   give    the  defendant   tihe   same   time   without   the   ento 

app<'arance,    tliAt    he    could    have   obtained    under    tJie    ame 

1897-8     by     entering     an     appearance.        That     is     to     say, 

tion    was   to   cut    oflf   all    dilatory    ]>Ieas    after    the   rules    next 

the  rules  at  which  the  declaration  or  bill  is  filed,  but  not  bf 

language  usefl  by  the  revLsors,  however,   was  not  broad  enon| 

out  fully  fjiolr  intention,  and  they  are  of  opinion  that  the  last 

the  section  should  be  so  amended  as  to  provide  that  "No  such  | 
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r  plea  in  abatompnt  shall  be  received  after  the  defendant  haa  de- 
'ed,  pleaded  in  bar,  or  answered  to  the  declaration  or  bill,  nor  after 
rules  next  HUcceediiiK  the  rules  a(i  wliich  the  declaration  or  bill  la 
"  The  rei'isors  will,  therefore,  recommend  to  the  General  Assembly 
(  session  of  1920  that  this  change  be  made. 

To  what  cases  applicable. — Applies  only  where  the  objection  to  the 
diction  of  the  court  is  for  mere  matter  of  abatement,  as  where  the 
is  a  proper  one  for  a  court  of  equity,  but  not  the  particular  court  in 
ti  it  is  brought,  or  where  the  suit  ought  to  be  abated  by  reason  of 

circumstances  attending  t'he  situation  of  the  plaintiff  or  defendant 
e  like.     Jones  v.  Bradshaw,  16  Grat.  355. 

When  the  cause  of  action  is  not  within  the  jurisdiction  granted  by 
to  the  tribunal,  the  court  will  dismiss  the  suit  at  any  time  when 
act  is  brought  to  its  notice.  W.  U.  Tel.  Co.  v.  Pettyjohn,  88  Va.  296, 
,  E.  431.     See,  also,  as  to  want  of  jurisdiction.  Green  v.  Maasle,  21 

356;  Salamone  v.  Keiley,  80  Va.  86;  Hudson  v.  Kline,  9  Grat.  379; 
rd  V.  Patterson's  Adm'r,  3  Hen.  &  M.  67. 

Where  bill  does  not  state  proper  matter  for  relief  in  equity,  de- 
int  is  not  precluded  by  this  section  from  taking  exception  to  juris- 
)n  after  answer  (Hickman  v.  Stout,  2  Leigh  6);  or  by  answer  (Col- 
r.  Jones,  6  Leigh  530.  29  Am.  Dec.  216);  or  at  trhe  hearing  (Beckley 
ilmer,  11  Grat.  625). 

A  non-resident  of  the  State  must  take  exception  to  the  Jurisdiction 
e  court  by  plea  in  abatement;  he  cannot  take  exception  on  motion 
rest  of  judgment.     Washington  &  N.  O.  Tel.  Co.  v.  Hobson,  15  Grat. 

On  a,  motion  for  judgment  under  section  6046,  after  defendant  has 

ired  and  pleaded  to  the  action,  he  cannot  move  to  dismiss.     Moro- 

Ins.  Co.  V.  Pankey,  91  Va.   259,  21  S.  E.  487. 

A  plea  in  abatement  is  admii-sible  in  an  action  of  ejectment.     Sec- 

5463    refers   only   to   pleas   in    bar   of   the   action.      James   River   & 

wha   Co.   V.   Robinson,    16   Grat.    434. 

Sufficiency  of  the  plea. — As  a  general  rule,  a  plea  in  abatement  must 

a  more  proper  and  sufHcient  jurisdiction  in  some  other  court  of 
State  or  country  in  which  the  action  was  brought.  Guarantee  Co. 
,t.  Bank,  95  Va.  480,  28  S.  E.  909;  Beirne  v.  Rosser,  26  Grat.  537. 
this  is  by  no  means  a  rule  of  universal  extent  and  application. 
en  V.  Saunders,  27  Grat.  259,  267.  And  this  requirement  is  not 
able  where  the  plea  shows  a  condition  of  facts  under  which  no  court 
e  State  has  jurisdiction.  Deatrick  v.  State  Life  Ins.  Co.,  107  Va. 
59  S.  E.  489. 
Where  it  appears   from   declaration   that  plaintiff  knew   where  the 

of  action  arose,  a  plea  in  abatement  stating  the  defendant's  resi- 
!  is  good,  though  it  omit  to  state  where  the  cause  of  action  arose.  Id. 
\  plea  to  the  jurisdiction  of  the  court  in  a  transitory  action  which 
to  stata  that  the  cause  of  action  did  not  arise  within  the  jurisdiction 
e  court,  or  where  it  did  arise,  and  which  fails  to  give  the  plaintiff 
ter  writ  by  showing  what  court  of  the  State  has  jurisdiction  of  the 
I.  and  which  omits  the  prayer  of  Judgment,  is  bad.  Guarantee  Co.  v. 
Bank.  95  Va.  480,  28  S.  E.  909,  3  Va.  Law  Reg.  873. 
A  plea  in  abatement  to  the  Jurisdiction  of  the  court  on  the  ground 
the  defendant  did  not  reside  in  the  county  in  which  the  suit  was 
fht,  nor  did  the  cause  of  action  arise  there,  must  state  where  the 
dant  does  reside  and  where  the  cause  of  action  did  arise.  Middle- 
.  Pinnell,  2  Grat.  202. 

\  plea  to  the  Jurisdiction  by  a  corporation  must  be  by  attorney,  as 
anot  appear  in  person.     Culpeper  Nat.  Bank  v.  Tidewater  Improve- 

Co.,   119  Va.  73,  89  S.  E.   118. 

'uplicity. — A  plea  in  abatement  which  sets  up  two  or  more  distinct  and 
ent  defenses,  either  of  which  if  true  would  necessitate  a  finding  in 
of  the  defendant  tendering  the  plea,  is  bad  for  duplicity.     Guaran- 
o.  V.  Nat.  Bank,  95  Va.  480,  28  S.  E.  909. 
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Generally. — A  petition  for  removal  to  federal  court  i 
before  lapse  of  period  allowed  for  the  filing  of  pleas  in  ; 
State  court.  Martin  v.  B.  &  O.  R.  Co.,  151  tl.  S.  673.  14  Sui 
L.  Ed.  811;  Goldey  v.  Morning  News,  156- U.  S.  518,  16  1 
39  L.  Ed.  517;  Wabasli  W.  Ry.  v.  Brow,  164  U.  8.  271,  17 

41  L.  Ed.  431;   Powers  v.  Railway  Co.,  169  U.  S.  92,  18  I 

42  L.  Ed.  673;  Fidelity  &  Casualty  Co.  v.  Hubbard,  8  Va.  L 
117  Fed.  949,  and  note  8  Va.  Law  Reg.  414. 

Where,  In  a  suit  in  equity,  plea  is  presented  of  another  ! 
pending  in  same  court,  between  same  parties,  concerning 
matter,  it  is  not  error  to  reject  the  plea,  consolidate  the  cau 
ceed  in  them  as  one  cause.     Mosby  v.  Wither's  Ex'rs,  80  Va 

Declaration  E&owing  matter  of  jurisdiction  and  no  plea  i 
the  judgment  must  stand.    Wells  v.  Hughes  Ex'r,  89  Va.  543, 

Cited  but  not  construed  in  Southern  Express  Co.  t.  Ja( 
27,  63  S.  B.  17. 

As  to  when  one  suit  is  a  bar  to  a  second,  see  McAlliste 
97  Va.  543,  34  S.  E.  474,  6  Va.  Law  Reg.  529;  N.  &  W.  R.  Co. 
Adm'r,  88  Va.  546,  14  S.  E.  367;  6  Va.  Law  Reg.  191. 

Statute  applied  in  Wells  v.  Hughes'  Ex'r,  89  Va.  643,  1 
Cox  V.  Cox,  95  Va.  173,  27  S.  E.  834,  3  Va.  Law  Reg.  738,  : 
N.  &  W.  R.  Co.,  4  Va.  Law  Reg.  735,  91  Fed.  846,  34  C.  C. 
folk  &  W.  R.  Co.  V.  Ampey,  93  Va.  108,  25  S.  E.  226;  Reed  i 
T.  Gold,  102  Va.  37,  45  S.  E.  868. 

See,  also.  Graves  Pleading,  30,  74;  Barton,  L.  Pr.  (2d  E( 
ton,  C.  Pr.  (2d  Ed.)  259,  385,  389;  4  Min.  (3d  Ed.)  750, 
1274,  1343.  Buries'  Pleading  and  Practice,  pp.  180,  258,  273 
murrer  to  plea  in  abatement,  see  section  6118. 

See  notes  to  section  6103. 

For  an  article  on  pleas  in  equity  practice,  see  17  Va.  Li 

For   W.   Va.   decisions   on   similar  statute,   see   Justis' 
Chapter  125,  section  16. 

•  See  Gregory's  Forms  No.  157. 

Sec.  6106.  If  only  part  of  defendants  liable,  how  ju 
tered.— If  it  shall  appear  at  the  trial  that  all  the  origi 
unts  are  liable,  but  that  one  or  more  of  the  other  per 
under  the  provisions  of  section  sixty-one  hundred  ai 
not  liable,  the  plaintiff  shall  be  entitled  to  judgment,  oi 
and  judgment,  as  the  case  may  be,  against  the  defei 
appear  liable,  and  such  as  are  not  liable  shall  have  ju< 
recover  costs  as  against  the  plaintiff,  who  shall  be  a11ow( 
as  costs  against  the  defendants  who  caused  them  to  b« 
ties.     (Code  1887,  §  3263.) 

ReTlsM«*  Note. — Tbis  section  has  been  made  to  confon 

6ioa. 

Declaration  amended  at  bar  in  an  Immaterial  partlciil 
tinuance  refused.  No  error.  D.  &  W.  R.  R.  (Joi.  v.  Brown, 
18  S.  E.  278. 

As  to  right  to  amend  declaration  or  bill  before  appearai 
in  vacation,  see  section  6095.  As  to  right  to  amend  at  trial 
of  variance  between  allegation  and  proof,  see  section  6260. 

For  monographic  note  on  amendment,  see  Snead  v.  Colei 
300,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  , 
chapter   125,  sections   19,   20. 

See  Gregory's  Forms  No.  233. 

See.  6107.  Defendant  maj  plead  several  matters; 
filed;  which  tried  first. — The  defendant  in  any  action 
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many  several  matters,  whether  of  law  or  fact,  as  he  shall  think 
iessary,  and  he  may  file  pleas  in  bar  at  the  same  time  with  pleas 
abatement,  or  within  a  reasonable  time  thereafter,  but  the  is- 
is  on  the  pleas  in  abatement  shall  he  first  tried,  and  if  such  issues 
found  against  the  defendant,  he  may,  nevertheless,  make  any 
er  defenses  he  may  have  to  the  action.  Special  pleas  constituting 
;ood  defense  shall  not  be  rejected  because  provable  under  the 
leral  issue.     (Code  1887,  §  3264.) 

Revisors'  Note. — The  woi-ds:,  "Hiid  If  such  issues  be  found  against 
defendant.,  he  may,  nevertheless,  make  any  other  defense  he  may  have 
lie  action"  appear  in  (his  section  for  the  first  time  and  are  taken  from 
ion  477.'»  of  the  Code  of  West  V'irginia  (Hogg,  1913).  See  Burks'  PI. 
*r.,  pp.  278,  27».  Tlie  last  sentence  of  the  revised  section  is  also  new. 
Ches.  &  O.  It.  Co.  V.  l{i.son,  99  Va.  at  pp.  32,  33,  37  S.  E.  3S0;  Burks' 
&  Pr.,  pp.  ;i29,  ;{31. 

Revision  of  18«7. — The  provision  "and  he  may  file  pleas  in  bar  at 
sama  time  with  pleas  in  abatement,  or  within  a  reasonable  time 
reafter,"  etc.,  was  added  Vy  the  revisers  of  1887.  Burks'  Address,  2 
rton  Law  Pr.  (2d  Ed.),  1391.  See.  alec.  West  Virginia  Code,  1868, 
■pter  12  5.  section  21;  Delaplaine  &  Co.  v.  Armstrong,  21  W.  Va.  211; 
larton  Law  Pr.   (2d  Ed.)   286. 

Pleading  and  demurring  to  declaration.— The  defendant  may  at  the 
le  time  plead  and  demur  to  the  whole  declaration.  Stone  v.  Patterson, 
;all  71:   Syme  v.  Griffin,  4  Hen.  &  M.  277, 

If  a  defendant  plead  and  demur  to  theT  whole  declaration.,  and  the 
aurrer  be  overruled,  judgment  ought  not  to  be  entered  without  first 
ing  the  issues  joined  on  the  other  pleas.  Waller's  Ex'rs  v.  Ellis,  2 
nf.  88. 

It  is  immaterial  that  the  matters  pleaded  are  inconsistent  with  each 
er.     Id. 

A  defendant  in  chancery  may,  at  the  same  time,  answer  and  demur 
the  same  matter  in  the  bill.  Bassett's  Adm'r  v.  Cunningham's  Adm'r, 
.eigh  402. 

I'laintiff  cannot  demur  and  reply  to  defendant's  pleas. — A  plaintiff 
y  demur  or  reply  to  the  defendant's  pleas,  but  he  cannot  do  both, 
is  section  applies  to  pleas  by  the  defendant,  but  not  to  subsequent 
ges  of  the  pleading.  Chesapeake  &  O.  Ry.  Co.  v.  Bank,  92  Va.  495. 
S.  E.  935,  44  L.  R.  A.  449,  note  1  Va.  Law  Reg.  825;  Lang  v.  Lewis' 
m'r.  1  Rand.  277. 

Duplicity  in  pleading  by  defendant  should  still  be  avoided.  O'Bannon 
Saunders,  24  Grat.  138,  147.      See  full  discussion,  1  Va.  Law  Reg.  384. 

Each  matter  of  law  or  fact  must  be  pleaded  separately,  unless  they 
constitutent    parts     of    one     and     the    same    defence.     O'Bannon     v. 
anders,   24  Grat.   138,   147. 

If  a  defendant  pleads  several  distinct  matters  of  defence  In  one 
:a.  the  plaintiff  may  reply  generally  to  it,  the  defendant  being  guilty 
the  first'  fault.     Id. 

Pleading  general  Issue  and  special  pleas  together. — A  defendant  Is 
t  inhibited  from  pleading  specially  what  he  might  have  given  In  evi- 
nce under  the  general  issue  unless  the  matter  pleaded  amounts  to  the 
aeral  issue;  that  .is  to  say,  denies  the  allegation  which  the  plaintiff  Is 
und  to  prove.  Where  the  cause  of  action  Is  avoided  by  matter  ex 
5t  facto,  such  matter  may  always  be  specially  pleaded,  whether  It  could 
given  in  evidence  under  the  general  issue  or  not.  Maggort  v.  Hans- 
rger,   8  Leigh   532.      See  notes  below. 

Where  the  general  issue  has  been  pleaded,  special  pleas  which  set  up 
itter  of  defence  which  can  be  proved  under  the  general  issue  should  be 
lected.     Blankenship  v.  Ely,   98  Va.   359,  36  S.  E.   484.     But  see  last 
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sentence  of  present  section,  and  Ches.   &  O.   R.  Co.   v.   Rison 
pp.   32,   33,   37  S.   E.  320. 

In  a  recent  caae  it  was  held  that  the  admission  of  a  plea  a 
to  the  general  i.ssue  is  a  matter  within  the  discretion  of  the  ti 
the  exercise  of  which  generally  will  not  be  subject  to  review  t 
pellate  court.      Sutherland  v.  Wampler,  119  Va.  800,  89  S.  E.  8 

For  difference  between  pleading  specially  matters  which  a 
the  general  issue,  and  pleading  specially  matters  which,  though 
be  shown  under  the  general  issue,  do  not  amount  to  the  gene 
see  4  Va.  Law  Reg.  770. 

The  rejection  of  special  pleas  is  not  ground  of  error  whei 

fendant  has   been   allowed    to   give   in   evidence   the  same   mat! 

the  general  issue.      Southern  R.  Co.  v.  Wilcox,  99  Va.  394,  39  ! 

'  Sanie  matter  In  several  pleas. — This  section  does  not  give  ( 

the  absolute   right   to    his  special   pleas  setting   up   defences   a 

1  under  pleas  already  received,  and  the  court  may  strike  out  su( 

pleas,    although   already   admitted    and    issue   joined.       Virginii 

,  Marine  Ins.   Co.   v.   Buck,    88   Va.    517,    13   S.   E.   973;    Guarant 

Nat.  Bank,  95  Va.  480,  28  S.  E.  909;   Smith's  Case,  85  Va.  92' 

148. 

It  is  not  error  to  exclude  a  plea  which  presents  a  defer 
may  be  made  under  a  plea  already  in.  Norfolk  &  W.  R.  Co. 
118   Va.   428,   87   S.   E.   553. 

Motion  to  strike  out. — Special  demurrer  havinjg  been  aboli 
motion  to  strike  out  or  reject  can  be  used  to  obviate  objection 
ings,    such    as   duplicity  and    the   like,    which    cannot  now    be 
demurrer.      Chesapeake  &  O.  R.  Co.  v.  Rison,  99  Va.   18,   37   S 

Where  the  objection  to  the  second  plea  is  that  the  matte 
plea   is   already   put   in   issue,   the  practise  is  to   try   that   quest 
motion  to  reject  the  plea,  or  to  strike  it  out  if  it  has  been  e 
record.      Reed  v.  Hanna's  Ex'r,  3  Rand.  56.     See  Virginia  Fire 
Ins.  Co.  V.  Buck,  88  Va.  517,  13  S.  E.  973. 

As  to  difference  between  demurrer  to  and  motion  to  re, 
see  1  Va.  Law  Reg.  306;  Virginia  Fire  &  Marine  Ins.  Co.  v.  Buc 
517,  13  S.  E.  973. 

Generally. — Under  this  section,  authorizing  a  defendan 
action  to  plead  as  many  several  matters  as  he  shall  think  necess 
to  scire  facias  to  revive  a  default  judgment  in  ejectment,  denjii 
of  process,  declaration,  and  notices  in  the  manner  and  at  the 
places  stated  in  the  returns,  and  alleging  service  by  an  una 
person,  are  not  objectionable,  though  repugnant.  King  v.  D 
Fed.  198,  11  Va.  Law  Reg.  179. 

In  ejectment  a  defendant  may  waive  his  plea  in  abatement  ; 
in  bar  of  the  action.  James  River  &  Kanawha  Co.  v.  Rob 
Grat.   434. 

Defendant,  under  plea  of  non-assumpsit,  may  prove  anythl 
statute  of  limitations,  tender,  and  bankruptcy.  Va.  F.  &  M.  Co 
and  Newson,  15  Va.  Law  Journal   (1891)    779. 

For  the  discussion  of  the  pleas  of  covenants  performed  ai 
ants  not  broken,  see  5  Va.  Law  Reg.  586. 

As  to  pleading  by  administrators,  see  5  Va.  Law  Reg.  271 

As  to  pleading  the  statute  of  frauds,   see  section    5561   a 

As  to  pleading  in  the  former  action  of  replevin,  see  Allen 
18  Grat.  722-729.  Generally,  as  to  matters  of  pleading.  Vaidei 
3  Rand.  448;  Delaplaine  v.  Armstrong,  21  W.  Va.  211. 

See   Graves    Pleading,    75,    81.    104,    126;    Barton,    L.    Pr. 
286,  455,  487,  488,  764;  4  Min.   (3d  Ed.)   739.  1105,  1164;  Burl 
Ing  and  Practice,   pp.   279,   332,   339,   342,   343,   909,   1000,   101 
Law  Reg.  824. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Am 
chapter  125,  section  21. 

See  Gregory's  Forms  No.   179. 
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ec.  6108.  When  plea  of  infancy  not  allowed;  the  liability  of  in- 
ts  for  debts  under  certain  circumstances. — If  any  minor  now 

isacting  business  or  who  may  hereafter  transact  business  as  a 
ler  fail  to  disclose  by  a  sign  in  letters  easy  to  be  read,  kept 
spicuously  posted  at  the  house  wherein  such  business  is  truns- 
!d  and  also  by  a  notice  published  for  two  weeks  in  a  newspaper 
any)  printed  in  the  city,  town,  or  county  wherein  the  same  is 
isacted  the  fact  that  he  is  a  minor,  all  property,  stock.-  nnd 
ses  in  action  acquired  or  used  in  such  business  shall  as  to  the 
iitors  of  any  such  person  be  liable  for  the  debts  of  such  per- 
,  and  no  plea  of  infancy  shall  be  allowed.  (1893-4,  p.  373.) 
Bc.  6109.  What  allegations  unnecessary  in  pleas,  etc. — In  a  plea, 
ication,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar, 
n  maintenance  of  the  action,  it  shall  not  be  necessary  to  use 
allegation  of  "actionem  non,"  or  "precludi  non,"  or  to  the 
elTect,  or,any  prayer  of  judgment.  (Code  1887,  ^  3265.) 
See  Graves  Pleading,  100;  Barton,  L.  Pr.  (2d  EJd.)  473;  4  Min. 
Ed.)    766-769. 

For   W.   Va.    decisions   on   similar  statute,   see   Justls'   Annotations, 
>ter  125,  section  22. 

See  Gregory's  Forms  Nos.  IGl,  162,  163,  164.  165,  166,  167,  169, 
171.  173,  174,  175,  176,  177.  179.  180,  181.  182,  183,  184.  185,  186, 
188,   189,   194.    195,   19fi.   198.   200. 

9c.  6110.  Omission  of  protestation. — No  party  shall  be  prejii- 
d  by  omitting  a  protestation  in  any  pleading.  (Code  1887, 
266.) 

As  to  nature  of  protestation,  see  Philips'  Case,  19  Grat.  485.  See, 
,  Graves  Pleading   101;   4  Min.   (3d  Ed.)   742. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
Iter  125,   section   23. 

Jc.  6111.  How  traverses  to  conclude. — All  special  traverses,  or 
erses  with  an  inducement  of  affirmative  matter,  shall  conclude 
do  country.  But  this  regulation  shall  not  preclude  the  opposite 
;y  from  pleading  over  to  the  inducement  when  the  traverse 
nmaterial.     (Code  1887,  §  3267.) 

Does  not  affect  rule  of  pleading  that  where  new  niAtter  is  introduced 
pleading  shall  conclude  with  a  verification.     Virginia  Fire  &  Marine 
Co.  V.  Saunders.   84   Va.   210,  4  S.  E.   584.     See  section  6119  and 
jors'  note. 

See  Graves  Pleading  101;  4  Min.  (3d  Ed.)  742,  1116;  Burks'  Plead- 
and   Practice,   p.   865. 

For  W.   Va.   decisions  on  similar  statute,   see  Justis*   Annotations, 
>ter  125,  section  24. 
See  Gregory's  Forms  No.   164. 

ec.  6112.  How  plaintiff  may  proceed  without  joinder  in  de- 
Ter  or  similiter;  duty  of  clerk  to  put  certain  cases  on  court 

ket. — When  the  plaintiff  takes  issue  on  the  defendant's  plead- 
er traverses  the  same,  or  demurs,  so  that  the  ilefendant  is  not 
in  to  allege  any  new  matter,  the  plaintiff  may,  without  giving 
lie  to  rejoin,  proceed  as  if  there  were  a  similiter  or  joinder  in 
lurrer.    And  in  anv  action  where,  for  want  of  a  plea,  an  offi''P 
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judgment  would  have  been  entered,  it  shall  be  the  du 
clerk,  if  a  plea  has  been  filed,  to  place  such  action  upon 
docket;  and  in  any  such  action  so  placed  upon  the  cou 
the  pleadings  may  be  matured  in  court,  subject  to  such 
to  continuance  as  the  court  in  its  discretion  may  imp 
either  party.     (Code  1887,  §  3268.) 

The  court  will  not  reverse  a  Judgment  because  the  co 
refused  to  allow  defendant  to  withdraw  his  Joinder  in  issue  s 
to  the  replication  where  the  latter  is  sufflx;ient  in  law.  Va.  F. 
Co.  V.  Saundens,  86  Va.  969,  11  S.  E.  794. 

It  seems  that  objection  to  the  want  of  Joinder  of  issue 
taken  for  the  first  time  in  the  ap'pellate  court.  Southslde 
Daniel,  20  Orat.  344. 

For  case  before  the  statute,  see  Nadenbouach  t.  McRae,  Gi 
See  MiUer  t.  McLuer,  Id.  338. 

See  Graves  Pleading,  29,  102;  Barton,  L.  Pr.  (2d  Ed.)  471 
C.  Pr.  (2d  Ed.)  386;  4  Min.  (3d  Ed.)  722,  1139,  1283;  Burks 
and  Practice,  p.  356. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Ai 
chapter  126,  section  26. 

Sec.  6113.    How  plea  shall  commence. — No  formal  def e 

be  required  in  a  plea.    It  shall  commence  as  follows: 

fendant  says  that."    (Code  1887,  §  3269.) 

See  Barton,  L.  Pr.  (2d  Ed.)  470;  4  Min.  (3d  Ed.)  740,  12^ 
Pleading  100. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Ai 
chapter  126,  section  26. 

See  Gregory's  Forms  Nob.  167,  161,  162,  163,  164,  166. 
169,  170,  171,  173,  174,  176,  176,  177,  179,  180,  181.  182, 
186,  186,  187,  188,  189. 

Sec.  6114.    After  one  plea^  how  another  may  commenoa 

not  be  necessary  to  state  in  a  second  or  other  plea  that  it 
ed  by  leave  of  the  court,  or  according  to  the  form  of  th 
or  to  that  effect.     (Code  1887,  §  3270.) 

See  Barton,  L.  Pr.  (2d  Ed.)  470;  4  Min.  (3d  Ed.)  74 
Pleading  104;  Burks'  Pleading  and  Practice,  p.  909. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  An 
chapter  126,  section  27. 

Sec.  6115.  Form  of  demurrer  or  joinder  in  demurrer.— 
of  demurrer  or  joinder  in  demurrer,  may  be  as  follows : 
fendant  (or  plaintiff)  says  that  the  declaration  (or  oth 
ing)  is  not  (or  is)  sufficient  in  law";  provided,  that  all  6 
shall  be  in  writing,  except  in  criminal  cases,  and  in  civil 
court  on  motion  of  any  party  thereto,  shall,  or  of  its  ow 
may,  require  the  grounds  of  demurrer  relied  on  to  be  state 
cally  in  the  demurrer;  and  no  grounds  shall  be  considei 
than  those  so  stated,  but  either  party  may  amend  his  den 
stating  additional  grounds,  or  otherwise,  at  any  time  b( 
trial.     (Code  1887,  §  3271;  1899-00,  p.  111.) 

A  demurrer  to  a  bill  in  equity  in  the  form  given  in  the 
sufllcient.     Jones'  Ez'rs  v.  Clark,  25  Grat.  642,  676. 

The  demurrer  may  be  contained  in  the  answer.     Dunn  v 
Grat.  291,   296,  297;   Matthews  v.  Jenkins,   80  Va.  463. 
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It  is  not  necessary  to  state  grounds  of  demurrer  in  criminal  cases. 
ones'  Case,   100   Va.   842,   41   S.   E.   951. 

Since  the  amendment  (1899-00,  p.  Ill),  providing  among  other 
hin^s  that  the  court  may,  on  motion  of  any  party,  or  of  its  own  motion, 
equire  grounds  of  demurrer  to  be  stated  specifically,  etc.  If  taken  ad- 
aota^e  of,  It  will  do  away  with  the  practice  of  assigning  one  ground 
f  demurrer  in  trial  court,  and  relying  upon  a  wholly  different  ground 
n  the  appellate  court.  Lane  Bros.  &  Co.  v.  Bauserman,  103  Va.  150, 
8  S.  E.  857. 

Causes  of  demurrer  not  assigned  in  the  statement  of  causes  of 
emurrer  In  the  trial  court  cannot  be  assigned  in  appellate  court.  Vir- 
inia,  &c..  Wheel  Co.  v.  Harris,  103  Va.  708,  49  S.  E.  991. 

Where  grounds  of  demurrer  are  not  copied  In  the  record  the  ap- 
ellate court  will  treat  the  case  as  if  there  had  been  no  demurrer, 
ane  Bros.  &  Co.  v.  Bauserman,  103  Va.   147,  150,  49  S.  E.  991. 

A  demurrer  not  noticed  by  the  decree  of  the  trial  couK  will  be 
jnsldered  as  having  been  overruled.  Savings  Bank  ▼.  Powhatan  Clay 
[fg.  Co.,  102  Va.  274,  9  Va.  Law  Reg.  898,  and  note,  46  S.  E.  294. 

Where  plaintiff  states  in  writing  the  grounds  of  his  demurrer  to 
lea  in  abatement,  no  other  grounds  can  be  considered  than  those  stated. 
a.  &  S.  W.  R.  Co.  V.  Holllngsworth,  107  Va.  369,  68  8.  E.  672. 

Under  this  section  the  grounds  of  demurrer  must  be  stated  with 
tasonable  certainty  and  no  other  grounds  than  those  so  stated  should 
s  considered.  McMenamin  v.  Southern  R.  Co.,  116  Va.  822,  80  S.  E. 
J6,  19  Va.  L.  Reg.  901  and  note. 

A  ground  of  demurrer  reading:  "That  by  reason  of  the  vagueness 
'  the  statements  made  in  said  count  and  the  omission  of  statements 
blch  should  be  made,  said  count  does  not  fulfill  the  requirements  of 
e  law  of  pleadings,"  may  be  disregarded,  aa  it  is  no  more  than  an 
sertion  that  the  declaration  Is  not  sufficient  in  law.  Newton  ▼  White, 
5  Va.  849,  80  S.  E.  .561. 

Cited  but  not  construed  in  Norfolk  &  Western  Ry.  Co.  r.  Stegall, 
•  5  Va.  53U,  54  S.  E  1 9  and  ;n  Strottier's  Admx.  v.  Strother,  106  Va. 
!0,  56  S.  E.  170.  C.  'i  O.  R.  Co  v.  Rowaey,  108  Va.  632,  62  S.  E.  363; 
les.  &  O.  R.  Co.  v.  Tinsley,  116  Va.  600,  82  8.  E.  732. 

See  Barton,  L.  Pr.  (2d  Ed.)  301,  457;  4  Min.  (8d  Ed.)  813; 
•aves  Pleading  72,  124;    12  Va.  L.  Reg.  276,  361. 

For  monographic  note  on  demurrers,  gee  Com.  v.  Jackson,  ?,•  Va. 
IS.  501,  Va.  Rep.  Anno. 

Form  of  joinder  to  demurrer  to  any  pleading,  4  Min.  (3d  Ed.)  1736; 
demurrer  to  declaration.  Id.;  of  demurrer  to  any  pleading.  Id. 

For  W.  Va.  decisions  on  similar  sitatute,  see  Justis'  Annotations, 
apter  125,  section  28. 

See  Gregory's  Forms  Nos.   207,   208,  209,  210. 

Sec.  6116.  Amendment  of  pleading  after  demurrer  thereto  siu- 
ined;  amendment  under  protest. — Wherever  a  demurrer  to  any 
eading  has  been  sustained,  and  as  the  result  thereof  the  demur- 
e  has  amended  his  pleading,  he  shall  not  be  deemed  to  have 
lived  his  right  to  stand  upon  his  pleading  before  the  amend- 
;nt,  provided  the  order  of  the  court  shows  that  he  objected  to 
e  ruling  of  the  court  sustaining  the  demurrer  and  in  any  writ  of 
ror  in  such  a  case  the  demurree  may  insist  upon  his  original 
Eading,  and  if  the  same  be  held  to  be  good,  he  shall  not  be  preju- 
3ed  by  having  made  the  amendment.     (1914,  p.  493.) 

Revisors*  Note. — The  act  of  1914  upon  which  this  section  is  based, 
svided  tliat  the  demurree  might  except  to  the  ruling  of  the  conrt 
staining  the  demurrer.  A  bill  of  exception  to  •  ruling  on  a  demurrer 
ing  incongruous,  under  the  present  section  no  bill  of  exception  is  ne- 
isary,  but  the  demurree  may  obtain  the  beneat  of  his  original  pleading 
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by  having  the  order  of  the  court  show  that  be  objected  to  th 
sustaining  the  demurrer. 

Sec.  6117.  Demurrer  to  evidence;  grounds  to  be  state 
party  tendering  a  demurrer  to  the  evidence  shall  state  in 
specifically  the  grounds  of  demurrer  relied  on,  and  the  d( 
shall  not  be  compelled  to  join  in  said  demurrer  until  such  i 
have  been  so  stated,  nor  shall  any  ground  of  demurrer  r 
specifically  stated  be  considered ;  but  the  court  shall  al 
demurree  to  withdraw  his  joinder  in  such  demurrer  an< 
duce  new  evidence,  or  suffer  a  non-suit,  at  any  time  before  1 
retire  from  the  bar.  The  demurrant  shall  also  be  perm 
withdraw  his  demurrer  within  the  same  time.  (1912,  p.  7i 
Kevlaors'  Note. — ^Ihis  section  is  luwed  on  the  act  cited  a 
Acta  1906,  p.  801.  The  change  in  language  is  Intended  to  malu 
the  legislative  intention,  except  that  in  one  particular  the  revise* 
differs  in  meaning  from  the  act.  Under  the  act  the  court  wi 
discretion  in  allowing  withdrawals,  but  the  revised  section  g 
demurree  the  absolute  right  to  withdraw  his  jtrfnder  in  the  d 
and  to  introduce  new  evidence  or  suffer  a  non-suit  at  any  tim< 
the  Jury  retire  from  the  bar.  The  demurrant  is  also  given  the 
right  to  withdraw  his  demurrer  within  the  same  time. 

The  refusal  to  permit  a  demurrant  to  the  evidence  to  an 
grounds  of  demurrer  after  a  verbal  joinder  in  the  demurrer  I 
announced  by  the  demurree  is  not  prejudicial  to  the  demurran 
under  the  grounds  already  assigned,  he  has  the  right  to  rely  u 
does  in  fact  argue  the  same  point  proposed  to  be  made  and  rell 
by  the  amendment.  Virginia  Iron  Co.  v.  Munsey,  110  Va. 
S.  E.  478. 

The  object  of  this  statute  was  at  least  two-fold:   First,   to 
the  demurrant  to  give  notice   in   writing   of  the  grounds  or  ct 
demurrer  which  he  .intended  to  rely  on,  and  second;  to  prevent  h 
assigning  grounds   of  demurrer  in  the  appellate  court  wholly 
from  those  relied  on  in  the  lower  court.     McMenamln  v.  Southen 

116  Va.  822,  80  S.  E.  696,  19  Va.  L.  Reg.  901  and  note. 
Where  the  language  used  is  broad   enough   to  embrace  ai 

prehend  any  one  of  several  causes  of  demurrer,  but  falls  to  spe 
one  of  them  as  the  particular  ground  or  cause  relied  on  with  rei 
certainty,  considering  the  facts  and  circumstamces  of  the  case,  1 
a  sufficient  compliance  with  this  statute.  McMenamln  v.  Sout 
Co.,  116  Va.  822,  80  S.  E.  696,  19  Va.  L.  Reg.  901  and  note, 
the  circumstanjces  of  this  case  it  was  held  that  the  grounds  i 
sufficiently  stated. 

The  failure  of  a  demurree  to  evidence  to  object  to  the  gr 
demurrer  because  not  as  specific  as  he  desires  is  not  a  waivei 
requirement  of  the  statute.     McMenamln   v.   Southern   R.   Co., 
822,  80  S.  E.  596,  19  Va.  L.  Reg.  901  and  note. 

The  degree  of  particularity  within  which  the  grounds  of  d 
should  be  stated  in  order  to  meet  the  requirements  of  the  statut 
depend  to  some  extent  upon  the  character  of  the  case.  McMen 
Southern  R.  Co.,  115  Va.  822,  80  S.  E.  596,  19  Va.  L.  Reg.  901  ai 
It  is  sufficient  if  the  demurree  Is  fully  advised  of  the  contentioi 
demurrant.     Bonos  v.  Ferries  Co.,  113  Va.  495,  75  S.  E.  126. 

The  provisions  of  this  statute  are  mandatory  and  preclude  1 
of  jurisdiction  to  consider  a  demurrer  unless  the  grounds  of  s 
murrer  are  speciflcally  stated  in  writing.     Saunders  v.  Southern 

117  Va.   396,   84  S.   E.   650. 

Where  there  Is  only  one  controverted  question  in  the  case, 
other  could  arise  on  the  demurrer  to  the  evidence,  the  failure  i 
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le  grounds  in  the  demurrer  is  not  ground  for  reversal.  Newberry  v. 
ratts.  116  Va.  730,  82  S.  E.  703. 

A  failure  to  comply  with  the  plain  mandate  of  the  statute  cannot  be 
tcused  upon  the  ground  that  there  were  but  two  grounds  of  demurrer 
ilied  on  which  were  well  known  to  and  understood  by  the  plaiatltr. 
iunders  v.  Southern  R.  Co.,  117  Va.  396,  84  S.  E.  650. 

For  a  case  in  which  the  grounds  of  a  demurrer  were  held  to  be 
ifficiently  stated,  see  Va.  I.  C.  &  C.  Co.  v.  Asbury's  Admjr.,  117  Va.  683, 
5  S.  E.  148. 

For  statement  of  the  light  in  which  the  evideiice  is  viewed  upon 
;murrer  to  the  evidence,  see  Newberry  v.  Watts,  116  Va.  730,  82  S.  E. 
)3. 

In  Virginia  R.  &  P.  Co.  v.  Gorsuch,  120  Va.  656,  91  8.  E.  632 
Uarch  15,  1917),  after  the  evidence  had  been  concluded  the  defendant 
tmpany  demurred  to  the  evidence  because  it  had  not  beeen  proved  that 
e  street  car  causing  the  injury  complained  of  was  the  property  of  the 
ifendant  company.  The  plaintiff  had  rested  and  concluded  her  case, 
It  after  the  grrounds  of  demurrer  had  been  stated  the  court  allowed  her 
reopen  the  evidence  and  prove  the  ownership  of  the  ear.  It  was  held 
at  at  that  stage  of  the  proceedings,  they  were  within  the  control  of 
e  court,  and  that  it  was  the  duty  of  the  court  to  permit  the  plaintiff  to 
ove  a  fact  which  had  been  inadvertently  omittod;  furthermore,  that 
id  the  court  refused   to  do  so,   it   would  have  been  reversible  error. 

For  present  law  concerning  proof  of  ownership,  etc.,  see  section 
26. 

See  11   Va.  Law  Reg.,  959  and  12  Id.   195. 

Sec.  6118.    What  defects  not  to  be  regarded  on  demurrer. — On 

demurrer  (unless  it  be  to  a  plea  in  abatement),  the  court  shall 
it  regard  any  defect  or  imperfection  in  the  declaration  or  other 
eading,  whether  it  has  been  heretofore  deemed  mispleading  or 
sufficient  pleading  or  not,  unless  there  be  omitted  somethiafif  so 
sential  to  the  action  or  defense,  that  judgment,  according  to  law 
id  the  very  right  of  the  cause,  cannot  be  given.  No  demurrer 
all  be  sustained,  because  of  the  oini.ssion  in  any  pleading  of  the 
)rds,  "this  he  is  ready  to  verify,"  or  "this  he  is  ready  to  verify 
■  the  record,"  or,  "as  appears  by  the  record;"  but  the  opposite 
rty  may  be  excused  from  replying,  demurring  or  otherwise 
swering  to  any  pleading,  which  ought  to  have,  but  has  not,  Ruch 
)rds  therein,  until  they  be  inserted;  nor  shall  a  demurrer  be  sus- 
ined  to  a  declaration  alleging  negligence  of  defendant  becanse 
e  particulars  of  the  negligence  are  not  stated,  but  such  rtarticu- 
•s  may  be  demanded  by  the  defendant  under  section  six  thousand 
d  ninety-one.     (Code  isST,  §  3272.) 

Revisers*  Note. — The  latter  part  of  this  section  relating  to  the 
lure  of  the  plaintiff  to  aver,  in  his  dr<-lBration,  the  particnlars  of 
9  negligence  of  the  defendant,  i.s  new,  and  intended  to  change  the 
■mer  law  as  announcecl  in  Hortensteiii  v.  Va.^ar.  Ry.  Co.,  102  Va.  914, 
8.  E.  9»fl,  and  Norfolk  &  W.  B.  Co.  v.  Gee,  104  Va.  806,  52  8.  E.  672. 

When  declaration  is  sufflcient. — A  demurrer  to  an  entire  declaration 
ses  the*  question  whether  there  be  or  be  not  matter  In  the  declaration 
Ificient  to  maintain  the  action.  If  there  be  several  counts,  and  one 
good,  that  is  sufficient.  If  there  be  a  single  count  containing  suf- 
ient  breaches,  any  one  of  which  is  well  assigned,  that  Is  sufBcleni.  If 
sre  be  a  single  count  containing  a  demand  of  several  matters  which 
their  nature  are  divisible,  any  one  of  which  Is  well  claimed,  that  is 
Hcient.     Henderson  v.  Stringer,  6  Grat.  130. 
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If  there  are  several  counts  In  the  declaration,  and  any  on( 
is  good,  the  demurrer  should  be  overruled;  and  the  tact  that  tl 
ment  ot  causes  ot  demurrer  applies  to  the  bad  counts  as  well 
good  will  not  affect  the  result  as  it  does   not  enlarge  the  sco 
demurrer.      Virginia,  etc.,  Wheel  Co.  v.  Harris,  103  Va.  708,  49 

A  declaration  in  an  action  for  personal  injury  is  ?ufficier 
averments  are  made  as  to  the  circumstances  under  which  the  ii 
inflicted  as  will  show  the  extent  of  the  duty  which  it  is  averred 
neglected  by  the  defendant  to  the  injury  ot  the  plaintiff.  Norf 
R.  Co.  V.  Wood,  99  Va.  ir.8,  37  S.  E.  846. 

While  it  is  not  sufficient  merely  to  allege  negligence  ii 
terms  as  a  conclusion  ot  law  in  a  declaration,  the  declaration  ii 
demurrer  if  such  facts  are  alleged  as  to  show  that  the  acciden 
one  which  would  have  occurred  if  the  defendant  had  exercise 
able  care.      Houston  v.  Lynchburg  T.  &  L.  Co.,  119  Va.  136,  89 

A  declaration  is  sufficient  if  it  informs  the  defendant  of  t 
of  the  demand  made  against  him,  and  states  such  facts  as  will  € 
court  to  say  that  if  the  facts  are  proved,  as  alleged,  they  es 
good  cause  of  action.  Va.,  etc..  Wheel  Co.  v.  Harris,  lOS  Va 
S.  B.  991;   Stonegap  Co.  v.  ilamilton,  119  Va.   271,  89  S.  E.  3 

Where  the  declaration  in  an  action  for  the  amount  ot  a  bei 
,  flcate  sets  forth  the  undertaking  ot  defendant  to  pay  the  certiflc 

1  by  a  beneficiary  association  on  the  life  of  a  member,  alleged  1 

and   the   consideration  for  the   defendant's  undertaking  and    tl 
!  to  pay  the  amount  of  the  certificate.      Held,  declaration  suflicii 

;)  sumpsit  as  against  a  demurrer.      Cosmopolitan  Life  Ins.  Ass'n 

104  Va.  619,  11  Va.  Law  Kej;.  824,  52  S.  E.  166. 
f  An  allegation  of  duly  is  only  a  conclusion  of  law:   and  ' 

(  facts  alleged  show  the  duty,  and  are  stated  with  sufficient  cl« 

prevent   surprise,  and   enable  the  court  to   proceed   upon   the 
the   cause,    the   declaration    should    be   sustained.      Virginia,   & 
Co.  V.  Harris,  103  Va.  713,  49  S.  E.  991. 

Defects  not  regarded  on  demurrer. — Though   declaration 
detinet  only  when  it  should  declare  in  the  debet  and  detlnet,  it  v 
held  bad  for  this  cause.      Bailey  v.  Beckwith,  7  Leigh  604. 

On  general  demurrer  the  irregularity  in  a  replication  w 
eludes  to  the  country,  instead  of  with  a  verification,  as  it  sho 
cured  by  this  section.  Carthrae  v.  Clarke,  5  Leigh  268.  Si 
6119. 

Where   declaration,    though   inartlficially   commencing   sta 
cause  of  action  with  a  "quod  cum,"  yet  states  the  essential  av€ 
'  direct  and  positive  terms,  it  is  sufficient.     Roanoke  Nat.  Banl 

brick,  82  Va.  135. 

Whether  a  paper  declared  on  as  a  simple  contract  Is  a  s 
tract  or  not  cannot  be  raised  by  demurrer.  Grubbs  v.  Nat.  Lif 
94  Va.  593,  27  S.  E.  464. 

A  demurrer  to  a  plea  required  by  statute  to  be  verified  b 
does  not  bring  to  the  attention  of  the  court  the  lack  of  the 
Lewis'  Adm'r  v.  Hicks,  96  Va.  91,  30  S.  E.   466. 

A   declaration    designating   an    action   as   trespass   which 
sufficient  majtter  of  substance  for  the  court  to  proceed  upon  I 
of  the   cause   is   good    under   sections   6085    and    6118,   althoui 
facts  alleged   it  is   apparent  that  the   declaration   is  one   in   ti 
the  case.      Stonegap  Co.  v.  Hamilton,  119  Va.   271,   89  S.   E.   3 

Where  the  assignment  of  grounds  of  demurrer  points  out 
not  cured  by  this  section,  the  demurrer  is  properly  overruled. 
Paint  Co.  v.  Vietor,  120  Va.  595,  91  S.  E.  752. 

If  the  matter  pleaded  be  in  itself  insufficient  without  re 
the  manner  of  pleading  it,  the  defect  is  substantial,  but  if  the 
is  in  the  form  of  alleging  it,  the  defect  is  formal.  Norfolk  & 
V.  Sturgis,  117  Va.  532,  85  S.  E.  572. 

Defects  regarded  on  demurrer. — In  debt  on  a  decree  I 
which  does  not  give  running  interest  thereon,  the  declaratioi 
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erest  from  the  date  of  the  decree  as  part  of  the  debt.     Held  bad  on 
leral  demurrer.      Shelton's  Ex'rs  v.  Welsh's  Adm'rs,  7  Leigh  175. 

Where  one  of  the  counts  in  a  declaration  iB  in  case  for  tort  and 
)ther  in  assumpsit,  a  general  demurrer  to  the  declaration  for  such 
jjoinder  ought  to  be  sustained.  Creel  v.  Brown,  1  Rob.  265  (2d  Ed.) 
I;  Henderson  v.  Stringer,  6  Grat.  130. 

Faulty  assignments  in  a  single  count,  containing  separable  mat- 
s,  some  of  which  are  good  and  others  bad,  may  be  reached  by  de- 
rrer.      Ches.  &  O.  R.  Co.  v.  Tinsley,  116  Va.  600,  82  S.  E.  732. 

Special  dcmurrtT. — This  section  abolished  special  demurrers.  See 
ives  Pleading  70,  71. 

Assigning  special  causes  for  demurrer  does  not  make  a  demurrer 
iciaj   which   is  in   its  nature  general.     Miller  t.  McLuer,  Gilmer  338. 

Special  demurrer  having  been  abolished  in  Virginia,  mere  duplicity 
a  count  of  a  declaration  is  no  longer  a  ground  of  demurrer.  Norfolk 
IV.  R.  Co.  V.  Ampey,  93  Va.  108,  25  S  E.  226,  note  2  Va.  Law  Reg.  284; 
nningham  v.  Smith,  10  Grat.  255,  60  Am.  Dec.  333. 

As  to  how  to  take  advantage  of  duplicity  in  pleading,  see  1  Va. 
w  Reg.  306,  384,  836;  Chesapeake  &  O.  R.  Co.  v.  Rison,  99  Va.  18, 
S.  E.  320,  note  6  Va.  Law  Reg.  678. 

Demurrers  to  pleas  in  abatement. —  The  utmost  strictness  is  re- 
ired  in  plea  in  abatement,  and  a  general  demurrer  to  such  plea  has 
the  effect  of  a  special  one  (Hortons  v.  Townes,  6  l.«lgh  47);  and 
ght  to  be  sustained,  though  the  plea  be  detective  in  point  of  form  only 
lantz  V.  Hendlev,  2  lien.  &  M.  308).  See  Guarantee  Co  v.  Bank,  95 
.  480,  28  S.  E.  909,  3  Va.  L.  Reg.  873. 

Generally. — Where  pleadings  terminate  in  a  demurrer  on  either 
e.  any  error  in  the  previous  pleadings  on  either  side  mav  be  taken 
vantage  of.      Roane's   Adm'r  v.   Drummond's  Adm'rs,  6  Rand.   182. 

Upon  demurrer  taken  by  plaintiff,  court  goes  back  to  the  first  fault, 
d  if  plaintiff's  declaration  is  defective  gives  judgment  for  the  de- 
idant  on   demurrer.     Bennett's  Ex'r  v.   Giles,   6   Leigh   316. 

In  debt  on  sheriffs  official  bond  in  name  of  G.,  successor  of  T.,  Gov- 
lor  of  Virginia,  to  whom'  the  bond  wa?  given,  plea  that  G.  was  not 
d  M.  was  the  successor  of  T.,  and  demurrer  to  the  plea,  held,  though 
3  plea  was  obviously  designed  to  entrap,  the  demurrer  must  be  over- 
led.     Bennett's  Ex'r  v.  Giles.  6  Leigh  31  fi. 

On  general  demurrer  to  declaration,  the  court  looks  always  to  the 
bstantial  meaning  of  its  allegations  to  ascertain  whether  it  states  good 
use  of  action.      Mowry  v.  Miller,  3  Leigh  561,  24  Am.  Dec.  680. 

Under  this  section,  a  common  count  of  Indebitatus  for  services  ren- 
red  in  a  declaration  in  assumpsit  is  not  demurrable  because  of  omis- 
ra  of  promise  to  pay.     City  of  Newport  News  v.  Potter,  122  Fed.  321, 
C.  C.  A.  483. 

Where  a  demurrer  to  a  bill  has  been  sustained,  and  the  bill  amecd- 
.  the  plaintiff  waives  his  right  to  appeal  on  that  ground.  Pudge  v. 
lyne,  86  Va.  303,  10  S.  B.  7. 

A  demurrer  admits  all  facts  well  pleaded,  but  not  the  pleader's  con- 
isions  of  law  based  thereon  which  he  has  introduced  into  his  pleading. 
■umbo  V.  Fulk,  103  Va.  73.  48  S.  E.  525. 

Cited  but  not  construed,  Newman  v.  McComb,  112  Va.  408,  71  S.  B. 
4. 

As  to  demurrer  to  a  plea,  see  1  Va.  Law  Reg.  306. 

As  to  demurrer  to  plea  or  answer  in  chancery,  see  6  Va.  Law  Reg. 
4;  Kelly  v.  Hamblen,  98  Va.   383,  36  S.  E.  491. 

See  Graves  Pleading  71,  105;  Barton.  L.  Pr.  (2d  Ed.)  296;  Barton, 
Pr.  (2d  Ed.)  370;  4  Min.  (3d  Ed.)  745,  812,  1103,  1120,  1147,  1153, 
36,  1271,  1293,  1305;  Burks'  Pleading  and  Practice,  pp.  141,  269, 
4,  340,  359,  975,  976,  977,  1012,  1018;  1  Va.  Law  Reg.  836;  Roach 
Gardner,  9  Grat.   89. 

Discussed,   14  Va.  Law  J.   21. 

See  sections  6331,  6085. 
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For,  W.  Va.  decisions  on  similar  statute,  see  Justis'  Aon 
chapter  125,  section   29. 

Sec.  6119.    For  what  defects  in  pleadings  verdict  shall 
set  aside. — After  a  trial  upon  the  merits,  no  verdict  shal 
aside  by  reason  of  the  failure  of  any  plea  to  conclude  to  tl 
try  or  with  a  verification,  unless  it  be  shown  that  the  par' 
ing  to  set  aside  has  been  prejudiced  by  such  failure. 

Itevisors'  Note. — This  section  is  new,  and  is  intended  to  i 
decision  in  Virginia  J^re  &  Marine  Insurance  Co.  v.  Saunders, 
210,  4  H.  E.  584. 

Sec.  6120.  Argnment  of  demurrer  or  plea  in  equity;  if  ov 
how  defendant  proceeded  against. — A  plaintiff  in  equity  m 
any  plea  or  demurrer  set  down  to  be  argued.  If  the  same  1 
ruled,  no  other  plea  or  demurrer  shall  afterwards  he  recei\ 
the  defendant  may,  in  the  discretion  of  the  court,  be  reqi 
answer  the  bill  forthwith,  and,  in  default  thereof,  the  bill 
taken  for  confessed,  and  the  matter  thereof  decreed ;  or  the 
iff  may  proceed  against  such  defendant  in  the  manner  pre 
by  section  sixty-one  hundred  and  thirtj'-six.     (Code  1887,  k 

Defendant's  demurrer  to  a  bill  being  overruled,  he  is  at  li 
file  any  sufficient  answer,  Sutton  v.  Gatewood,  6  Munf.  398; 
western  Bank  v.  Nelson,  1  Grat.  108.  If  demurrer  be  susta; 
may  amend.      Tidball  v.  Bank,  98  Va.  768,  37  S.  E.  318. 

See  Barton,  C.   Pr.    (2d   Ed.)    380;    4  Min.    (3d  Ed.)    1421; 
preceding  sections. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anni 
chapter  125,  section  30. 

Sec.  6121.    Trial  by  jury  of  plea  in  equity. — A  plaintiff  ir 

may  take  issue  upon  a  plea,  and  either  party  may  have  su( 

tried  by  a  jury.     (Code  1887,  §  .3274.) 

The  court  of  chancery  should  judge  on  the  proofs  before  it 

a  clear  case  decree  thereon  without  directing  an  issue.      Prvor  v. 

1   Call  382   (ad  Ed.)    332,   1   Am    Dec.    533.     See  notes  to  this 

issue  out  of  chancery  in  Va.  Rep.  Anno. 

See  4  Min.   (3d  Ed.)    1421:   Barton.  C.  Pr.   (2d  Ed.)   386,  8t 
For  W.    Va.    decisions   on   similar  statute,    see   Justis'    Ami' 

chapter  125,  section  32. 

Sec.  6122.  When  defendant  in  equity  may  answer;  pens 
delay. — A  defendant  in  equity  upon  whom  proces.s  has  b 
ecuted  shall  file  his  answer  or  other  defense  in  the  court  oi 
clerk's  office  of  the  court  in  which  the  suit  or  proceeding  i 
ing  within  six  months  from  the  date  of  such  service,  unle 
notice  to  the  adverse  party,  and  for  good  cause  shown,  the 
lessened  by  the  court  or  additional  time  be  given  1-y  the  a 
the  judge  thereof  in  vacation,  within  which  to  file  the  same, 
the  lapse  of  such  six  months,  or  additional  time,  if  any  ! 
granted,  no  answer  or  other  defense  shall  be  received  exc 
good  cause  shown  and  upon  payment  to  the  complainant 
costs  up  to  that  time,  or  such  part  thereof  as  the  court  oi 
shall  deem  reasonable,  and  unless  the  defendant  will  under 
file  his  answer  within  such  time  as  the  court  or  judge  shall 
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d  submit  to  such  other  terms  as  the  court  or  judge  shall  direct, 
•  the  purpose  of  speeding  the  cause.     (Code  1887,  §  3275.) 

Revivors'  Note. — Section  327.%  of  the  Code  of  1887,  which  waa  tAem 
m  the  C'otle  of  184»  (Code  1840,  ii.  05f».  chapter  171.  socUon  34), 
owed  the  defendant  to  tile  his  unswer  at  any  time  before  flnai  decree, 
[;h  an  indulgence  necessarily  operated  to  delay  the  disposition  of  causes, 
man)  instances  to  an  unrejisonable  degree,  and  is  altogether  out  of 
'ord  with  present  day  views.     See  Federal  E)qiilty  Roles   16  and  17. 

0  present  section  is  taken  In  part  from  the  rules  Cited,  but  is  far  more 
pral  to  liefendants. 

Formerly  a  defendant  had  the  right  to  file  his  answer  at  any  time 
ore  final  decree.     Bean  v.  Simmons,   9  Grat.   389.     But  the  trial  of 

1  cause  was  not  to  be  consequently  delayed,  unless  for  good  cause 
(wn.     Bowles  v.  Woodson,  6  Grat.  78. 

Answer  was  allowed  to  be  filed  after  a  decree  annulling  conveyance 

fraud  and  directing  commissioner  to  ascertain  the  location  and  value 

the  lands  and   liens  thereon    (Welsh  v.   Solenberger,  85   Va.   441,   8 

E.  91);   or  after  decree  of  sale  to  satisfy  lien  for  purchase  money 

gden  V.  Brown,  83  Va.  670,  3  S.  E.  236). 

Defendant  whose  counsel  in  his  absence  may  have  filed  an  income 
te,  irregular,  and  unsworn  answer  (which  was  in  ^ tact  no  answer  at 
)  waa  permitted  to  file  a  full  and  complete  answer  at  any  time  before 
il  decree.      Radford  v.  Fowlltes.  85  Va.  820,  8  S.  E.  817. 

A  final  decree  is  such  a  decree  as  leaves  nothing  further  for  the  court 
do  in  the  cause;  measures  that  are  necessary  for  the  execution  of  a 
:ree  that  has  been  pronounced,  are  to  be  regarded,  not  as  in,  but 
ond  the  cause.      Collier  v.  Seward,   113  Va.  228,  74  S.  E.  166. 

If  defendant  did  not  ask  leave  to  file  his  answer,  a  decree  correct 
)n  the  merits  would  not  be  reversed  by  appellate  court.  Reynolds  v. 
Bk.  6   Grat.   174;    Brent  v.   Washington's  Adm'r,  18   Grat.   526. 

A  defendant  in  equity  who  was  in  default"  filed  a  demurrer  to  the 
,,  which  was  overruled.  He  was  not  entitled  to  two  months  In  which 
file  an   answer.      Reynolds   v.    Bank,   6    Grat.    174. 

See,  also,  Buford  v.  North  Roanoke  Land  &  lm.p.  Co.,  90  Va.  418, 
S.  E.  914;  Taylor  v.  Forbes'  Admx.,  101  Va.  658,  44  8.  E.  888; 
lers'  Exrs.  v.  Harris,  76  Va.  187,  191. 

For  Federal  practice,  see  Federal  Equity  Rules. 

For  monographic  note  on  answers,  see  Tate  v.  Vance,  27  Grat.  671, 

Rep.  Anno. 

See  Barton,  C.    Pr.    (2d   Ed.)    404;    4   Mln.    (3d  Ed.))    1348. 

Sec.  6123.    Exceptions  to  ajiswers;  proceedings  when  ezceptiona 

)  sustained. — Exceptions  to  answers  for  insuffiniency  are  abol- 
ed.  The  test  of  .sufficiency  shall  be  made  by  a  motion  to  strike 
t;  if  found  insufficient,  but  amendable,  the  court  may  allow 
endment  on  terms.  If  a  second  answer  is  adjudged  insufficient, 
;  defendant  may  be  examined  upon  interrogatories  and  com- 
tted  until  he  answer  them,  or  on  motion  of  the  plaintiff  the  court 
y  strike  out  the  answer  and  take  the  bill  for  confessed.  (Code 
J7,  §  3276.) 

Revi.sors'  Note. — The  first  two  sentences  of  this  section  follow  snb- 
ntially  F'ederal  Equit)'  Rule  No.  SS.  The  la«t  sentence  is  taken  from 
tion  3277  of  the  Code  of  1S«7.  It  will  be  observed  that  this  section 
kes  material  and  Important  chnnfses  In  equity  practice. 

As  to  exceptions  to  answers,  abolished  by  the  above  section,  see 
leman  v.  Lyne.  4  Rand.  4  54,  Kelly  v.  Hamblen.  98  Va.  383,  36  S.  E. 
L;  Clarke  v.  Tinsley's  Admr.,  I  Rand.  250;  Craig  T.  Sebrell,  9  Grat. 
I;  Johnson  v.  Wilson,  29  Grat.  379,  390. 
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Sec.  6124.  Plea  in  abatement  and  of  non  est  factum,  U 
fled. — No  plea  in  abatement  or  plea  of  non  est  factum  sh 
ceived,  unless  it  be  verified  by  oath.     (Code  1887,  §  327S.) 

Plea  In  abatement  offered  in  prosecution  for  misdemeanor 
bo  verified  by  oath  or  affirmation.      Com.  v.  Sayers,  8  Leigh   7 

Affidavit  to  the  plea  of  non  est  factum  is  not  rendered  de 
inserting  the  words,  "to  the  best  of  the  defendant's  knowledg 
lief."     Jackson  v.  Webster,  G  Munt.  462. 

Affidavit  filed  with  the  plea  need  not  allege  that  the  defe 
not  deliver  the  paper  in  question  as  his  deed  after  the  blank 
with   [he  sum  without  his  presence  or  knowledge.     Franklin 
Rand.  448. 

If  plaintiff  does  not  object  to  want  of  affidavit  to  the  plea 
court,    he   cannot   make   the  objection   in,  an   appellate   court. 
Goode.  12  Leigh  479,  37  Am.  Dec.   677. 

If  a  plea  of  non  est  factum  be  offered  which  is  not  v 
affidavit,  the  proper  method  of  taking  advantage  of  the  defect  ia 
to  the  reception  of  the  plea,  and  it  Is  impossible  to  take  advanti 
of  by  demurrer,  for  by  demurrer  the  facts  stated  in  the  plea  are 
and,  therefore,  the  defect  will  be  considered  as  waived.  Wilso; 
of  Mt.  Pleasant,  6  J.eigh   570,   571,   .574. 

And  upon  a  demurrer  to  a  plea  of  non  est  factum,  when  th< 
Court   overrules   the   demurrer  it   will   give   judgment   for   the 
and  refuse  to  allow  the  demurrant  to  withdraw  his  demurrer 
over.      Id.      See  Burks'  PI.  &  Fr.,  pp.  366.  367. 

A  defendant  who  has  made  aiP.davit  to  a  plea  of  non  e 
under  this  section  is  not  required  to  make  any  further  affida 
section  6125.     Wilson  v.  Woolarid§e,  118  Va.  209,  86  S.  E.  87 

Fraud  in  the  procurement  of  a  contract  cannot  be  set  uj 
plea  of  non  est  factum — what  can  be  shown.  Hayes  and  Wi 
Mut.  Protection  Asso.,  76  Va.  225. 

Evidence  under  non  est  factum,  see  Swecker  v  Swecker,  S' 
12  S.  E.  1056. 

As  to  plea  of  non  est  factum   generally,  see  Clcaton  v.  C 
6   Rand.   86;    Ward  v.  Churn,   18  Grat.   801,   98   Am.   Dec.   749 
Hamlet,  27  Grat.  337;  Miller  v.  Fletcher,  27  Grat.  403,  21  Am. 
Nash  V.  Fugate,  32  Grat.   595,   34  Am.  Rep.   780;   Wendlinger 
75    Va.    309,    40    Am.    Rep.    727;    Keen's    Ex'r   v.    Monroe,    75 
Priest  V.  VVhitacre,   78  Va.  151;   Batchelder  v.  White,  SO  Va.  1 
nett's  Adm'x  v.  Pace's  Adm'r,  84  Va.  873,  6  S.  E.  217;  Com.  v. 
Va.  918,  9  S.  E.  148;   Com.  v.  Tunstall,  86  Va.  372,  10  S.  E.  41 
v.  Moore,  86  Va.  26-30,  9  S.  E.  419;  Bunch's  Ex'r  v.  Fluvann 
Va.   452,   10  S.  E.   532;   Elgin  v.  Hall,   82  Va.  680;   Newell  v.  ] 
3   Leigh  250,   23  Am.  Dec.   261;    Preston  v.   Hull,   23   Grat.   600 
Rep.   153. 

See  Graves  Pleading  99;  Barton,  L.  Pr.  (2d  Ed.)  289;  I 
Pr.  (2d  Ed.)  384;  4  Min.  f3d  Ed.)  751,  1284;  Burks'  PI.  & 
99,    101,    176,   269. 

For.  W.  Va.  decisions  on  similar  statute,  see  Justis  Am 
chapter  125,  section  39. 

See  Gregory's  Forms  Nos.  157,  162,  211 

Sec.  6125.  When  proof  of  writing  not  required,  unless  d 
affidavit  filed  with  plea. — "Where  a  bill,  declaration,  or  otlii 
ing  alleges  that  any  person  made,  endorsed,  assigned,  or 
any  writing,  not  under  seal,  no  proof  of  the  handwriting 
required,  unless  it  be  denied  by  an  affidavit  accompanying 
putting  it  in  issue.     (Code  1887,  §  3279.) 

Revisers'  Note. — In  addition  to  chang**;?  in  phraseologj',  tl 
"not  under  seal"  appearing  in  line  three  of  the  text  are  new,  tlin 
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tatutory  Phaup  v.  Strattoii,  9  Grat.  619,  and  OU»on  t.  Parrlsh,  98  Va. 
!4,  £1  S.  E.  ill.  Iii.strunients  under  seal  are  fnlly  <'OTere<l  by  the 
>recedlng  section.     See  Burks'  PI.  &  Pt.,  p.  00. 

Purpose  and  application  of  statute. — It  was  not  the  purpose  of  tire 
;tatute  to  narrow  the  defence  under  the  general  issue,  but  In  regard  to 
I  particular  matter  to  require  notice  of  the  defence,  and  some  security 
igainst  its  being  vexatious  or  frivolous.  Shepherd  v.  Fry,  3  Grat.  442 
;2d  Ed.  422). 

It  seems  that  the  effect  of  the  statute  Is  to  dispense  with  the  proof 
)t  handwriting  in  actions  on  writings  not  under  seal — nothing  more. 
fhaup  V.  Stratton,  9  Grat.  615-619;  Clason  v.  Parrish,  93  Va.  24.  27, 
!4  S.  E.  471,  note  2  Va.  Law  Reg.  188.  See  present  section  and  revisers' 
lote  above. 

A  defendant  who  has  made  affidavit  to  a  plea  ol  non  est  factum  under 
iection  6124  is  not  required  to  make  any  farther  affidavit  under  this 
lection.  Wilson  v.  Wooldridge,  118  Va.  209,  86  S.  B.  872.  See  preced- 
ng  paragraph  and  revisers'  note  abftve. 

This  section  only  applies  where  the  declaration  alleges  that  the  de- 
'endant  or  the  person  stated  to  have  made  the  writing  subscribed  his 
lame  thereto.  Kelly  v.  Paul,  3  Grat.  191  (2d  Ed.)  182;  Shepherd  v. 
Pry,  3  Grat.  442    (2d  Ed.   422). 

This  section  has  no  application  to  a  transfer-  of  paper  by  a  mere 
lelivery.  Clason  v.  Parrlsh,  93  Va.  24-27,  24  S.  E.  471,  note  2  Va.  Law 
Reg.  188. 

Applies  to  an  order  filed  with  the  bill  as  a  ground  of  the  plaintiff's 
:laim.     James  River  &  Kanawha  Co.  v.   Uttlejohn,  18  Grat.   53. 

The  defenses  contemplated  by  this  section  involve, a  denial  of,  .the 
naking  (the  factum)  of  the  writing,  indorsement,  assignment,  accept- 
ince,  or  other  writing  by  the  person  charged  therewith.  In  other  words, 
3,  plea  under  this  section  is  equivalent  to  a  plea  of  non  est  factum. 
rtoldsworth  v.  Anderson  Drug  Co.,  118  Va.  361,  87  S.  E.   665. 

The  fact  that  the  defendant  swears  to  a  plea  denying  that  the 
plaintiff  is  the  holder  in  due  course  of  the  negotiable  note  sued  on  does 
lot  throw  upon  the  plaintiff  the  burden  of  showing  that  he  is  such  a 
tiolder.      Holdsworth  v.  Anderson  Dnig  Co.,  118  Va.  369,  87  S.  E.  665. 

An  allegation  in  a  bill  of  certain  indebtedness  "evidenced  by"  a 
:ertain  note,  describing  it,  is  sufficient  to  dispense  wtth  proof  of  execu- 
tion of  the  note  under  this  section.  Taylor  v.  Carter,  117  Va,  8*6, 
RR   S    E     120 

In  the  absence  of  the  affidavit  provided  by  this  section,  the  de- 
fendant will  not  be  permitted  to  prove  that  he  did  not  make  the  note 
declared  on.      Chestnut  v.  Chestnut,  104  Va.  639,  52  S.  E.  348,  350. 

Does  this  section  apply  to  a  motion  which  does  not  allege  that  any 
person  "made,  endorsed,  assigned  or  accepted"  the  writing  sued  upon? 
See  Wilson  v.  Wooldridge,  118  Va.  209,  86  S.  E.  872. 

Partnership  writings— The  section  applies  to  Instruments  signed 
with  the  name  of  a  partnership.  Shepherd  v.  Pry,  3  Grat.  442  (2d 
Ed.   422). 

Where  declaration  charges  that  defendants  by  their  partnership  name 
signed  the  note  sued  on,  and  there  was  no  affidavit  by  the  defendants  or 
any  of  them  putting  tne  execution  of  the  note  in  issue,  held,  that  they 
were  precluded  from  showing  that  the  partnership  had  been  dissolved 
before  the  note  was  made,  and  that  the  person  making  It  had  no  au- 
thority of  executing  it  for  the  other  parties.  Phaup  v.  Stratton,  9  Grat. 
615. 

The  affidavit  in  clianccrj  cases. — ^An  answer  sworn  to  putting  in  is- 
sue genuineness  of  the  writing  sued  on  is  a  sufficient  compliance  with 
this  section.  Harnsberger  v.  Cockran,  82  Va.  727,  1  S.  E.  120;  Pied- 
mont Bank  v.  Hatcher,  94  Va.  230,  26  S.  E.  506,  3  Va.  Law  Reg.  369. 

To  take  exception  to  a  bond  iled  by  defendant  with  his  answer,  the 
plaintiff  should  file  a  general  replication  to  the  answer,  accompanied 
by  an  affidavit  putting  in  issue  the  execution  of  the  bond.     Simmons  v. 
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Simmons'  Adm'r,  33  Grat.  451,  458.      Same  rule  applies  to  an  ag 
of  release  set  up  by  the  answer.      Stewart  v.  Conrad's  Adm'r. 
132,  40  S.  E.   624,  note  7  Va.  Law   Reg.   767. 

When  too  late  to  make  objection. — Where  defendant  does  i 
the  execution  of  an  order  sued  on  in  the  lower  court  it  is  toe 
make  the  objection  in  the  appellate  court.  James  River  &  l 
Co.  V.   Littlejohn,   18   Grat.   53. 

Generally. — See  Graves  Pleading  100;  Uarton,  L.  Pr.  (2d  Ei 
3  Min.  (2d  Ed.)  389;  4  Min.  (."id  Ed.)  751.  8£5,  900,  1421;  Burk: 
Uig  and  Practice,  pp.  99,  114,  162.  176,  269,  332. 

As  to  proof  of  signature  evidencing  release,  payment  or  se 
section   6093. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anm 
chapter  125,  section  40. 

Sec.  6126.  When  proof  of  ownership,  etc.,  unnecessary  vtn. 
davit  is  filed. — Where  a  bill,  declaration,  or  other  nleadiiig 
that  any  person  or  corporation,  at  a  stated  time,  owned,  o] 
or  controlled  any  property  or  instrumentality,  no  proof 
fact  alleged  shall  be  required  unless  an  affidavit  be  filt 
the  pleading  putting  it  in  issue,  denying  specificallj'-  and  w 
ticularity  that  such  property  or  instrumentality  was,  at  t 
alleged,  so  owned,  operated,  or  controlled. 
Revlsors'  Note. — This  section  is  ne«. 

Sec.  6127.  When,  of  partnership  or  incorporation,  nnlesi 
nied. — Where  plaintiffs  or  defendants  sue  or  are  sued  as  p 
and  their  names  are  set  forth  in  the  declaration  or  bill,  oi 
plaintiffs  or  defendants  sue  or  are  sued  as  a  corporation, 
not  be  necessary  to  prove  the  fact  of  the  partnership  or  inc 
tion,  unless  with  the  pleading  which  puts  the  matter  in  issu 
be  an  affidavit  denying  such  partnership  or  incorporation. 
1887,  §  3280.) 

In  an  action  against  a  railroad  company  it  is  not  necessary 
in  the  declaration  nor  is  it  necessary  to  prove  on  the  trial  thai 
corporation  unless  defendant  files  the  affidavit  required.  B  &  0 
V.  Sherman's  Adm'x,  30  Grat.  602. 

In  an  action  of  assumpsit  the  writ  and  declaration  is  in  tl 
of  a  plaintiff,   which  indicates  that  said  plaintlfl'  is  a  corporatior 
ie  not  stated  to  be  a  corporation.      It  is  not  necessary  that  the 
prove   it   is   a   corporation   unless  defendant  files    the   affidavit    r 
Glllett  V.  American  Stove  &  Hollow  Ware  Co.,  29  Grat.  565. 

A  suit  by  persons  styling  themselves  the  directors  of  the 
school  board  (the  school  board  being  a  corporation)  cannot  b 
tained,   though  no  affidavit  be  filed.      Stewart  v.  Thornton.   75  "\ 

An  affidavit  denying  that  at  the  time  of  the  institution  of 
there  was  any  such  corporation  as  the   defendant,   but  not  denj 
existence  of  such  corporation  at  the  time  of  the  contract  sued  oi 
sufficient.      Richmond  Union  Pass.  Ry.  Co.  v.  New  York  &  S.  B. 
95  Va.  386,  28  S.  E.  573,  4  Va.  Law  Reg.  42. 

For  case  before  the  present  statute,  see   Shepherd   v.   Fry. 
442   (2d  Ed.  422). 

See   Graves    Pleading    100:    Barton,    L.    Pr.    (2d    Ed.)    243. 
Min.   (4th  Ed.)   621,  636;   4  Min.   (3d  Ed.)   751,  900,  1284,  1421; 
Pleading  and  Practice,  pp.  99.  176,  269;    4  Va.  Law  Reg    547. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anne 
chapter  125,  section  41. 

Sec.  6128.    Effect  of  an  answer  as  evidence,  when  oath 
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vaived. — If  the  complainant  in  a  suit  in  equity  shall,  in  his  bill, 
vaive  an  answer  under  oath,  or  shall  only  require  an  answer  nn- 
ler  oath,  with  regard  to  certain  specified  interrogatories,  the  ans- 
ver  of  the  defendant,  though  under  oath,  except  such  part  thereof 
;s  shall  be  directly  responsive  to  such  interrogatories,  shall  not  be 
vidence  in  his  favor,  unless  the  cause  be  heard  upon  bill  and 
inswer  only;  but  may,  nevertheless,  be  used  as  an  affidavit  with 
he  same  effect,  as  heretofore  upon  a  motion  to  grant  or  dissolve 
.ny  injunction,  or  upon  any  other  incidental  motion  in  the  cause  j 
lut  this  shall  not  prevent  a  defendant  from  testifying  in  his  own 
lehalf,  where  he  would  otherwise  be  a  competent  witness.  (Code 
887,  §  3281.) 

This  section  was  taken  from  an  amendment  to  the  then  41st  rule  of 
■ractice  for  Federal  courts  of  equity,  which  rule  wa«  construed  In 
lonley  v.  Nailor,  118  U.  S.  127,  6  Sup.  Ct.  1001,  30  L.  Ed.  112. 

When  an  answer  to  a  bill  for  an  injunction  negatives  all  its  equities. 
nd  is  sworn  to,  it  is  entitled  to  the  weight  of  an  affidavit.  Thomas  v. 
towe,  2  Va.  Dec.  113,  22  S.  E.  157. 

On  motion  to  dissolve  where  answer  under  oath  is  waived,  the 
nswer  has  the  effect  of  being  a  denial  of  the  plaintiff's  whole  case  and 
uts  him  to  proof.      Ingles  v.  Straus,  91  Va.  223,  21  S.  E.  490. 

Notwithstanding  the  statute,  it  is  encumbent  upon  the  plaintiff, 
hough  answer  under  oath  be  waived,  to  uphold  the  case  made  in  his 
ill  by  competent  and  sufficient  evidence,  the  answer  in  such  case  being 
quivalent  to  a  traverse.  Jones  v.  Christian,  86  Va.  1017,  1032,  11  S.  E. 
84;  Millhiser  v.  McKinley,  98  Va.  207,  35  S.  B.  446. 

Where  original  bill  does  not  waive  an  answer  under  oath,  and  an 
nswer  under  oath  is  filed,  plaintiff  cannot  deprive  respondent  of  the 
enefit  of  his  sworn  answer  by  filing  an  amended  bill  waiving  such  oath, 
•hrockmorton  v.  Throckmorton,  86  Va.  768,  11  8.  E.  289. 

For  the  rule  before  the  statute,  see  Thornton  v.  Gordon,  2  Rob.  719; 
ones  v.  Abraham,  75  Va.  466;   Moore  v.  UUman,  80  Va.  307. 

As  to  effect  as  evidence  of  answer  to  bill  of  discovery,  see  7  Va. 
AW  Reg.  107;  Thompson  v.  Clark,  81  Va.  422. 

As  to  effect  as  evidence  of  answer  of  corporation  sworn  to  by  officer 
rho  is  not  a  party,  see  7  Va.   Law  Reg.   145;   1  Va.  Law  Reg.   152. 

As  to  effect  of  defendant's  failure  to  answer  allegation  in  the  bill. 
ee  Clinch  River  Mineral  Co.  v.  Harrison,  91  Va.  122,  21  S.  E.  660,  I  Va. 
<aw  Reg.  4  5. 

See  Barton,  C.  Pr.  (2d  Ed.)  418;  4  Min.  (3d  Ed.)  1438-1441; 
iregory's  Forms  No.  138. 

Sec.  6129.    Pleadings  may  be  sworn  to  before  cleric;  affidavit  of 

lelief  suflBcient. — .Any  bill,  answer,  or  other  pleading  to  be  filed 
a  any  court,  may  be  sworn  to  before  the  clerk  thereof ;  and  where 
ji  affidavit  is  required  in  support  of  any  pleading  or  as  q  pre- 
equisite  to  the  issuance  thereof,  it  shall  be  sufficient,  if  the  affiant 
wear  that  he  believes  it  to  be  true.     (Code  1887,  §  3282.) 

Revisors'  Note. — The  words,  "or  as  B  prerequisite  to  the  isaiuuicei 
hereof,"  appearing  In  lines  three  and  four  of  the  text,  are  new. 

Applied  in  Southern  Ry.  Co.  v.  Washington,  A.  &  Mt.  V.  Ry.  Co., 
02  Va.  483,  46  S.   E.  784. 

See  Barton,  L.   Pr.    (2d  Ed.)    564;   Barton,  C.  Pr.   (2d  Ed.)   412. 

See  Gregory's  Forms  Nos.  139,  144.  146,  149,  203,  204,  206. 

Sec.  6130.    Judgment  or  decree  by  confession  in  vacation ;  how 

ntered-  its  validity. — In  any  suit  a  defendant  may  in  vacation  of 
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the  court  and  whether  the  suit  be  on  the  court  dorjket  or  i 
fess  a  judgment  in  the  clerk's  office  for  so  much  principal 
terest  as  the  plaintiff  may  be  willing  to  accept  a  judgmen 
cree  for.  The  same  shall  be  entered  of  record  by  the  cler] 
order  or  minute  book  and  be  as  final  and  as  valid  as  if  en 
court  on  the  day  of  such  confession,  except  merely  that  tl 
shall  have  such  control  over  it  as  is  given  by  section  sixty-c 
dred  and  forty.  And  the  said  clerk  shall  enter  upon  the  mi 
such  book  opposite  where  the  said  judgment  or  decree  is 
the  date  and  time  of  the  day  at  which  the  same  was  confesi 
the  lien  of  the  said  judgment  or  decree  shall  run  only  from  i 
of  day  of  the  confession.     (Code  1887,  §  3283;  1897-8,  p.  50 

Revision  of  1887. — It  was  believed  that  this  section,  as  it  i 
fore  the  revision  of  1887,  was  intended  to  allow  such  confessio 
clerk's  office  during  the  vacation  of  the  court  only,  and  not  du 
term,  and  that  such  confession  might  be  made  in  a  suit  whethe 
pending  at  the  rules  or  was  upon  the  court  docket.  To  prev 
fusion  the  phraseology  of  the  former  law  was  made  to  exprt 
definitely  this  supposed  intention.  Burks'  Address,  2  Barton 
(2d  Ed.)    1402. 

Section  is  mainly  declaratory  of  the  common  law. — The  s 
mainly  declaratory  of  the  common  law,  and  only  substantial  co 
is  required  to  validate  such  a  judgment.  Saunders  v.  Lipscomt 
647,  19  S.  E.  450;   Manson  v.  Rawlings,  112  Va.  384,  71  S.  E.  1 

Confession  by  attorney  in  fact. — A  judgment  may  be  conf 
an  attorney  in  fact,  though  the  attorney  is  not  a  lawyer,  and  tl 
of  attorney  may  be  executed  before  the  action  is  brought  (Ini 
Barley's  Adm'r,  16  Grat.  363);  and  need  not  be  under  seal  (A 
v.  Alexander,  85  Va.  353,  7  S.  E.  335,  1  L.  R.  A.  125). 

A  power  of  attorney  executed  by  a  firm  and  the  judgment  c 
thereunder  are  valid.  Alexander  v.  Alexander,  85  Va.  363,  365 
335,  1  L.  R.  A.  125. 

Entry  of  the  confession  upon  the  order  boolt. — A  judgment  ( 
in  a  clerk's  office,  though  no  process  appears  to  have  been  i 
served,  and  though  the  clerk  failed  to  enter  it  upon  the  order  o 
book,  or  any  other  book  in  his  office,  and  the  only  evidence  of 
unsigned  memorandum  indorsed  on  a  declaration  which  seems 
been  filed,  and  the  bond  enclosed  in  the  declaration,  is  a  valid  ji 
and  entitled  to  rank  as  such  against  other  creditors  of  th« 
Shadrack's  Adm'r  v.  Wooltolk,  32  Grat.  707;  Saunders  v.  L 
90  Va.  647,  19  S.  E.  450. 

If  tbe  entry  of  a  judgment  confessed  in  the  office  upon  the 
minute  book  has  not  been   made  at  the  time  of  its  confession,  i 
may  make  the  entry  at  any  time,  and  if  he  tails  to  do  >t  the  c< 
at  anv  time  direct  him  to  make  the  entry.     Shadrack's  Adm'r 
folk,  32  Grat.  707. 

The  provision  for  entry  of  the  judgment  on  the  order  or  mln 
is  directory  only,  and,  if  in  fact  confessed,  the  judgment  will  b 
though  not  entered  on  that  or  any  other  book  in  his  office,  but  e 
merely  by  authenticated  memoranda  of  the  clerk  taking  the  co 
Manson  v.  RawUngs,  112  Va.   384,  71  S.  E.  564. 

Generally. — A  judgment  confessed  in  (he  clerk's  office  is  nc 
because  there  was  no  suit  pending  and  no  previous  process  issue( 
enbrough's  Ex'x  v.  Brockenbrough's  Adm'r,  31  Grat.  580,  59 
rack's  Adm'r  v.  Woolfolk,  32  Grat.  707;  Saunders  v.  Lipscomt 
647,  19  S.  E.  450. 

It  seems  that  one  of  several  joint  defendants  may  confess  j 
Mills  V.  Central  Sav.  Bank,  16  Grat.  94. 

Though  bill  is  confessed  as  to  all  sureties  except  one  and  1 
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Ltute  of  limitations,  which  prevails,  no  decree  can  be  entered  against 
y  of  them,  as  the  defense  of  one  inures  to  the  benefit  of  all.  Ashley 
Bell's  Adm'r,  80  Va.   811. 

The  last  clause  of  statute  overturns  rule  laid  down  In  Hockman  v. 
»ckman,  93  Va.  455,  25  S.  E.  534,  57  Am.  St.  Rep..  816,  3  Vta..  Law 
g.   462.      See   section  6470. 

Clerk  may  enter  his  own  confession  of  judgment  In  favor  of  hie 
»ditor,  and  it  will  be  valid;  he  acts  purely  as  a  ministerial  of&cer. 
lith  V.  Mayo,  83  Va.  910,  5  S.  E.  276. 

This  section  only  authorizes  a  confession  of  Judgment  in  the  clerk's 
ice  in  vacation.     Brown  v.  Hume,  16  Grat.  456. 

A  judgment  confessed  in  the  clerk's  office  on  the  morning  ot  the 
5t  day  of  the  term  of  the  court  before  the  hour  tor  the  opening  of  the 
irt  is  a  judgment  confessed  in  vacation  and  Is  valid.     Id. 

For  discussion  of  powers  ot  corporate  agents  to  confess  judgment, 
!  note  to  Irvine  v.  Randolph  Lumber  Corp.,  16  Va.  Law  Reg.  759. 

See  Graves  Pleading  44;  Barton,  L.  Pr.  (2d  Ed.)  424,  564;  Barton, 
I'r.  (2d  Ed.)  258,  919;  J  Min.  (2d  Ed.)  395;  4  Mln.  (3d  Ed.)  727. 
S,  960,  1439;  Burks'  Pleading  and  Practice,  pp.  261,  262,  292,  608,  610. 

For.  W.  Va.  decisions  on  similar  statute,  see  Justis  Annotationa, 
ipter  125,  section  4S. 

Sec.  6131.  Same  in  ofiSce  by  default;  ordwr  for  inquiry  of  dam- 
es.— If  a  defendant,  Avho  appears,  fail  to  plead,  answer,  or  de- 
ir  to  the  declaration  or  bill,  a  rule  may  be  given  him  to  plead, 
he  fail  to  appear  at  the  rule  day  at  which. the  process  at^ainst 
n  is  returned  executed,  or,  when  it  is  returnable  to  a  term,  at 
;  first  rule  day  after  it  is  so  returned,  the  plaintiff,  if  he  has 
?d  his  declaration  or  bill,  may  have  a  conditional  judgment  or 
eree  nisi  as  to  such  defendant.  No  service  of  such  decree  nisi 
conditional  judgment  shall  be  necessary.  But  at  the  next  rule 
y  after  the  same  is  entered,  if  the  defendant  continue  in  de- 
ilt,  or  at  the  expiration  of  any  rule  upon  him  with  which  he 
Is  to  comply,  if  the  case  be  in  equity,  the  bill  shall  be  entered 
taken  for  confessed  as  to  him,  and,  if  it  be  at  law,  judgment 
ill  be  entered  against  him,  with  an  order  for  the  damages  to  be  in- 
ired  into,  when  such  inquiry  is  proper,     (Code  1887,  §  3284.) 

Common  order  cannot  be  entered  until  phiintilf  has  filed  his  de- 
ration (Waugh  V.  Carter.  2  Munf.  333);  nor  until  writ  has  been  re- 
■ned  (Winchester  v.  Bank,  Id.  339;  Crews  v.  Garland,  Id.  491). 

The  conditional  judgment  or  decree  nisi  is  proper  only  when  the 
'endant  fails  to  appear  at  the  return  day  of  the  process.  If  he  appears, 
t  fails  to  plead,  answer,  or  demur,  then,  and  only  then,  a  rule  is 
■en  him  to  plead  at  the  next  rules.  6  Va.  Law  Reg.  484.  See,  also, 
fa.  Law  Reg.  414. 

A  judgment  by  default  on  an  instrument  of  writing  for  the  pay- 
int  of  money,  on  which  an  endorsement  of  a  credit  is  made  by  the 
Lintiff  himself,  ought  to  be  entered  subject  to  such  credit,  or,  If  the 
lintiff  refuses  to  take  the  judgment  in  that  way,  a  writ  of  laquiry 
>uld  be  awarded.      Rees  v.  Bank,  5  Rand.  326,  16  Am.  Dec.  755. 

An  office  judgment  entered  upon  a  declaration  which  is  blank  as 
the  sums  sued  for  is  erroneous,  and  should  be  reversed,  though  the 
•rect  amount  he  named  in  the  writ.  Blane  v.  Sansum.  2  Call  496 
d  Ed.   415).      B>it  see  Terry  v.  Dickinson,  75  Va.  475. 

Where  defendant  has  appeared  and  pleaded,  no  inquiry  of  damages 
necessary.  George  Campbell  Co.  v.  Angus.  91  Va.  438,  22  S.  E.  167, 
Va.  Law  Reg.  224. 

An  order  of  Inquiry  of  damages,  where  it  is  necessary,  is  eonflned 
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to  cases  where  the  defendant  has  not  appeared  and  pleaded.  1 
issue  is  made  by  the  pleadings,  and  it  is  tried  by  a  jury,  then 
at  the  same  time  that  they  try  the  issue,  assess  the  damages 
in  such  case  no  writ  of  inquiry  is  necessary.  This  is  the  usual 
memorial  practice.  George  Campbell  Co.  v.  .A.ngus,  91  Va.  443, 
167,  and  cases  there  cited. 

This  and  section  5462  having  dispensed  with  the  necess 
rule  to  plead  before  entry  of  a  default  iudgment  in  ejectmei 
there  has  been  no  appearance  the  fact  that  no  such  rule  wa 
as  directed  by  a  court  order,  was  not  ground  for  vacation  of  i 
judgment  long  after  the)  term  at  which  it  was  rendered.  King 
137  Fed.  198,  11  Va.  Law  Reg.  178,  and  note. 

There   should    be   an   order   for   inquiry    of   damages    in   e, 
James  River  &  Kanawha  Co.  v.  Lee,   16  Grat.  424. 

The  statute  of  jeofails  has  no  effect  upon  a  judgment  by  de 
want  of  appearance.      Hatcher  v.  Lewis,  4  Rand.   152. 

As  to  effect  of  bill   taken   for  confessed,  see   1   Va.   Law  R 
Price  V.   Thrash,   30  Gi-at.   515,   522;   Welsh  v.  Solenberger.   85 
443,   8   S.   E.    91;    Thomson  v.   Wooster,   114   U.  S.   104,   5   Sup. 
29  L.  Ed.  105;  Hefner  v.  Northwestern  Mut.  Life  Ins.  Co.,  123  U 
8  Sup.  Ct.  337,  31  L.  Ed.  309. 

See  Graves  Pleading  4  5,  46;  Barton,  L.  Pr.  (2d  Ed.)  3 
Barton,  C.   Pr.    (2d  Ed.)    814;    4  Min.    (3d  Ed.)    684,  720,   1348 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Anr 
chapter  125,  section  44. 

Sec.  6132.    In  what  cases,  inquiry   of  damages   unnece 

There  need  be  no  such  inquiry  in  any  action  upon  a  bond 
writing  for  the  payment  of  money,  or  against  the  drawe 
dorser  of  a  bill  of  exchange  or  negotiable  note,  or  in  an  a 
scire  facias  upon  a  judgment  or  recognizance,  or  in  an; 
upon  an  account,  wherein  the  plaintiff  shall  serve  the  de 
at  the  same  time  and  in  the  same  manner  that  the  process 
mons  to  commence  the  suit  or  action  is  served,  with  a  eo] 
tified  by  the  clerk  of  the  court  in  which  the   suit  or  a 
brought)   of  the  account  on  which  the  suit  or  action  is  1 
stating  distinctly  the  several  items  of  his  claim,  and  the  a( 
amount  thereof,  and  the  time  from  which  he  claims  interest 
and  the  credits,  if  any,  to  which  the  defendant  may  be 
But  this  section  shall  not  apply  to  any  action  on  an  ace 
which  the  process  is  served  by  publication.     (Code  1887.  i 

Where  the  defendant  has  appeared  and  pleaded,  no  inquiry 
ages  is  necessary.  George  Campbell  Co.  v.  Angus,  91  Va.  438, 
167. 

When  the  issue  made  by  the  pleadings  is  tried  by  a  jury, 
jury  assess  damages    at    the    same    time    as    they    try  the  issue 
such    case    no    writ    of    inquiry    is    necessary.      George    Campbel 
Angus,  91  Va.  438,  22  S.  E.   167. 

An  order  for  an  inquiry  of  damages  should  be  entered  ' 
case  of  ejectment.      James  River  &  Kanawha  Co.  v.  Lee,   1 6   Gi 

In  action  of  debt  on  a  decree  for  money,  an  inquiry  of  dai 
proper.     Shelton's   Ex'rs  v.   Welsh's  Adm'rs,    7    Leigh    175. 

A  judgment  at  rules  in  a  clerk's  office  cannot  lawfully  be  mi 
on  a  declaration  for  money  lent,  and  not  alleged  to  be  founded 
specialty,  bill,  or  note  in  writing  until  a  writ  of  inquiry  has  been 
and  executed.      Hunt  v.  McRea,  6  Munf.  454. 

A  judgment  cannot  be  entered  without  a  writ  of  inquiry 
in  action  on  Insurance  policy  providing  that,  if  there  be  other  ii 
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the  property,  the  loss.  If  any,  shall  be  adjusted  amonK  the  separ&te 
Burers,  as  such  policy  is  not  such  a  "writing  for  the  payment  of  money" 
is  contemplated    by   this   section.     Commercial   Union   Assur.   Co.   v. 
rerhart's  Adm'r,   88  Va.   952,   14  S.   E.   836. 

Appearance  bail  is  aot  required  in  actions  of  debt  on  bonds  with' 
•lateral  conditions,  and  in  such  cases  it  is  error  to  enter  a  Judgment  by 
fault  against  the  sheriff  for  not  returning  appearance  bail.     RuiHn  v. 
,11,  2  Wash.  181    (2d  Ed.  233). 

An  action  upon  a  scire  facias  takes  the  same  course  as  an  ordinary 
tion  at  law  in  which  a  writ  of  inquirv  is  dispensed  with  King  v. 
iTis,  137  Fed.  198,  11  Va.  Law  Reg.  185." 

For  cases  upon  negotiable  notes  before  the  statute,  see  Metcalfe  v. 
ittaile,   Gilmer  191;    Hatcher  v.   Lewis.   4   Rand.   152. 

See  Graves  Pleading  43,  117;  Barton,  L.  Pr.  (2d  Ed.)  334,  564, 
5.  1034;  1  Min.  (4th  Ed.)  639;  4  Min.  (3d  Ed.)  724;  Burks'  Pleadin* 
d  Practice,  pp.  150,  263,  264. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
apter  125,  section  45. 

Sec.  6133.  When,  in  action  of  assumpsit,  no  plea  in  bar  to  ba, 
ceived,  or  inquiry  of  damages  made,  unless  defendant  file  with 
3a  affidavit  denying  plaintiff's  claim,  but  judgment  given  there- 
r. — In  an  action  of  assumpsit  on  a  contract,  express  or  implied, 
r  the  payment  of  money  (except  where  the  process  to  answer 
'  action  has  been  served  by  publication),  if  the  plaintiff  file  with 
s  declaration  an  affidavit  made  by  himself  or  his  agent,  stating 
erein  to  the  best  of  the  affiant's  belief  the  amount  of  the  plain- 
f's  claim,  that  such  amount  is  justly  due,  and  the  time  from 
lich  the  plaintiff  claims  interest,  and  shall  serve  the  defendant, 
the  same  time  and  in  the  same  manner  that  the  process  or  sum- 
)ns  to  commence  the  suit  or  action  is  served,  with  a  copy  of  such 
idavit  certified  by  the  clerk  of  the  court  in  which  the  suit  or 
tion  is  brought,  together  with  a  copy  of  the  account  (when  an 
count  is  filed  with  the  declaration),  no  plea  in  bar  shall  be  re- 
ived from  a  defendant  sued  in  his  own  right,  either  at  rales  or 
court,  unless  the  defendant  files  with  his  plea  the  affidavit  of 
nSelf  or  his  agent,  that  the  plaintiff  is  not  entitled,  as  the  af- 
nt  verily  believes,  to  recover  anything  from  the  defendant  on 
eh  claim,  or  stating  a  sum  certain  less  than  that  set  forth  in  the 
idavit  filed  by  the  plaintiff,  which,  as  the  affiant  verily  believes, 
all  that  the  plaintiff  is  entitled  to  recover  from  the  defendant  on 
ch  claim.  If  such  plea  and  affidavit  be  not  filed  by  the  defend- 
t,  there  shall  be  no  inquiry  of  damages,  but  judgment  shall  be 
r  the  plaintiff  for  the  amount  claimed  in  the  affidavit  filed  with 
i  declaration.  If  such  plea  and  affidavit  be  filed,  and  the  affidavit 
mits  that  the  plaintiff  is  entitled  to  recover  from  the  defendant 
sum  certain  less  than  that  stated  in  the  affidavit  filed  by  the 
iintiff,  judgment  may  be  taken  by  the  plaintiff  for  the  sum  so 
mitted  to  be  due,  and  the  case  be  tried  as  to  the  residue.  (Code 
87,  §  3286;  1916,  p.  16.) 

Revi.sors'  Note. — The  woifls,  '-from  a  defendant  sued  in  his  own 
;ht,"  appearing;  in  line  thirteen  uf  the  text,  are  new.     This  amendment 
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enables  representatives  of  parties  jinder  disability  to  malce  dei 
out  alfldavit. 

Origin  of  section — Its  object — Substantial  compliance. — ^T 

originated  with  the  revision  of  18X7,  and  was  Intended  mainly 
delay.     Burks'  Address,   2   Barton   Law   Pr.    (2d   Ed.)    1390. 

This  section  was  enacted  to  prevent  the  filing  of  sham 
purposes  of  delay,  and  a  substantial  compliance  is  all  that  i 
Carpenter  v.   Gray,   113   Va.   518,   75   S.  E.    300. 

An  aflldavlt  accompanying  a  plea  ot  non-assumpsit  "th 
stated  in  the  annexed  plea  are  true"  is  a  substantial  compllanc 
provisions  of  this  section.     Jackson  v.  Dotson,  110  Va.  46,  65 

Sufficiency   of   affiduvit. — The    affldavjt    need    not    state, 
terms,  that  the  affiant  is  the  plaintiff  in  the  action,  If  it  usei 
which  plainly  shows  that  he  is  the  plaintiff.     Carpenter  v.  Gra 
518,  75  S.  B.  300. 

The  affidavit  of  the  president  of  a  corporation,  in  the  abs? 
averment  therein  of  his  agency,  or  any  other  evidence  on  the 
not  a  sufficient  compliance  with  this  section.  Jones  &  Co.  v.  ] 
Sons,  117  Va.  511,  85  S.  E.  460.     But  see  section  276  and  rev: 

An)  affidavit  made  by  plaintiff's  bookkeeper  is  insufficient  t< 
judgment  in  favor  of  plaintiff,  since  a  bookkeepr,  in  the  absen 
showing  his  authority,  la  a  servant,  rather  than  an  agent,  of  the 
whom  he  is  employed.     Merrlman  Co.  v.  Thomas  &  Co.,  103 
Va.  Law  Reg.  520,  623,  and  note,  48  S.  E.  490.     See  section 

Affidavit  filed  with  declaration  in  assumpsit  under  this  seel 
state  the  time  from  which  plaintiff  claims  interest.  Merria 
Thomas,  103  Va.  24,  48  S.  E.  490. 

Compliance  and  non-compliance  with  section  by  defend 
section  is  complied  with  where  the  defendant  orally  dlrecte 
file  for  him  a  plea  of  non-assumpsit  and  lodged  with  the  cle 
affidavit.     Moreland  v.  Moreland,  108  Va.  93,  60  S.  E.  730. 

If  plea  without  affidavit  be  filed  at  rules,  a  motion  mi 
third  subsequent  term  to  strike  out  plea  was  rightfully  gn 
the  case  stood  before  the  motion  was  granted  as  though  nc 
been  tendered  at  rules.     Grlgg  v.  Dalshelmer,  88  Va.  508,  13 

Althougih  pleas  have  been  filed  unaccompanied  by  affidavi 
without  objection  on  the  part  of  the  plaintiff,  yet  if  they  are  i 
and  new  pleas  are  tendered  by  the  defendant,  the  plaintiff 
on  the  lack  of  an  affidavit  as  a  valid  objection  to  such  i 
Spencer's  Adm'r  v.  Field,  97  Va.  38,  33  S.  E.  380,  note  E 
Reg.  158. 

Where  plaintiff  has  filed  affidavit  with  declaration  and 
accompanied  by  affidavit  be  filed,  the  case  should  be  placed  or 
judgment  docket  for  next  term  after  the  case  is  matured  to  be 
along  with  other  office  judgments.  If,  through  error,  the  cas( 
on  the  writ  of  inquiry  docket,  and  unsworn  pleas  be  filed,  an 
continued  to  another  term,  and  the  plaintiff  moves  to  strike 
out  because  not  sworn  to,  and  court  overrules  motion  and  coi 
on  the  pleas,  which  results  in  a  verdict  for  defendant,  this  cou 
a  writ  of  error  awarded  to  the  plaintiff,  set  aside  the  verdict, 
the  pleas,  and  enter  final  judgment  for  the  plaintiff.  Price  v.  I 
Va.  18,  48  S.  E.  499. 

Section  Is  for  t>eneflt  of  plaintiff— Waiver  and  estoppel. — T: 
is  for  the  benefit  of  the  plaintiff  but  he  will  be  deemed  to  have 
where  he  makes  no  objection  when  the  plea  is  tendered  withou 
affidavit  and  where  he  accepts  without  objection  a  continual 
case  until  the  next  term  of  court  "with  leave  to  the  defend! 
within  fifteen  days  his  grounds  of  defense."  Jackson  v.  Dc 
Va.  46,  65  S.  E.  484. 

The  provision  that  defendant's  plea  phall  be  verified  by  t 
in  the  interest  of  the  plaintiff,  who  may  waive  It,  or  by  his  c 
estopped  from  asserting  It.  He  cannot  insist  on  It  after  hav 
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e  on  such  plea  without  objection.  Lewis'  Adm'r  v.  Hicks,  96  Va.  91. 
3.  E.  466. 

Asking  for  a  continuance  after  the  court  had  erroneously  set  aside 
office  judgment  based  upon  an  affidavit  filed  with  the  declaration 
er  this  section,  does  not  amount  to  a  waiver  of  a  plaintiff's  rights 
er  this  section.      Carpenter  v.  Gray,  1X3  Va.  518,  75  S.  E.  300. 

The  provision  that  the  defendant's  plea  shall  be  verified  by  affdavlt 

0  prevent  delay  where  no  real  defense  exists.  It  is  In  the  interest 
he  plaintiff,  who  may  waive  it  or  by  his  conduct  be  estopped  to  take 
antage  of  it.  He  cannot  insist  on  it  after  the  defendant,  at  the 
ntiff's  request,  consents  to  the  postponement  of  a  case  until  a  later 

of  the  term,  and  the  court  adjourns  before  that  day  arrives.     Mum- 

1  Banking  Co.  v.  Farmers  Bank,  116  Va.  449,  82  S.  B.  112. 

The  plaintiff  may  waive,  or  be  estopped  from  asserting,  his  right 
lave  judgment  entered  in  his  favor  for  the  amount  claimed  by  him  In 
affidavit  filed  with  the  declaration,  although  the  defendant  has  failed 
;omply  with  the  provisions  of  this  section.     Carpenter  v.  Gray,   113 

51S,   75   S.   E.    300. 

Generally. — If  there  be  a  variance,  as  to  the  time  from  which  In- 
sst  is  claimed,  between  the  declaration  and  the  affidavit,  the  latter  will 
trol,  when  it  is  in  favor  of  the  defendant,  no  defense  being  made. 
penter  v.  Gray,   113  Va.   518,  75  S.  E.  300. 

Under  similar  West  Virginia  statute  requiring  afildavlt  to  be  made 
t  the  claim  is  "due  and  unpaid."  an  affidavit  that  the  claim  is  "due" 
lot  sufficient.      Marstiller  v.  Ward,  52  W.  Va.  74,  43  S.  E.  178. 

The  West  Virginia  statute  also  requires  the  affidavit  to  state  that 

sum  is  due  and  unpaid  "after  deducting  all  payments,  credits  and 
offs."  An  affidavit  omitting  the  words  in  quotation  was  held  insuf- 
;nt.     Vinson  v.   Norfolk,   37   W.   Va.   598,  16  S.  E.   802. 

Declaration  of  four  counts  charge  that  defendants  are  common  car- 
's, that  they  received  goods  which  they  agreed  for  compensation  to 
ry,  and  that  they  failed  to  perform  their  duty  in  carrying  the  sam« — 

counts  are  in  case  and  not  in  assumpsit.  Souithem  Express  Co.  v. 
l^eigh,  20  Grat.   264. 

Assumpsit  lies  to  recover  for  use  and  occupation  of  houses  and 
ds.  but  it  must  be  founded  on  a  contract  express  or  implied,  and  will 

lie  where  possession  is  under  adverse  title.  Uloyd  v.  Hough,  1  How. 
1.  11  L.  Ed.  83. 

Cited  but  not  construed  in  Diebold  v.  Tatterson,  115  Va.  766,  80 
E.  585;  Clement  v.  .\dams  Bros.-Paynes  Co.,  113  Va.  547,  75  S.  E. 
I,  18  Va.  L.  Reg.  437  and  note;  Gring  v.  Land  Co.,  110  Va.  754,  67 
E.   360;   Geo.  Campbell  Co.  v.  Angus,   91    Va.  438.  443,  22  S.  E.   167. 

See  4  Min.  (3d  Ed.)  723:  Barton,  L.  Pr.  (2d  Ed.)  564;  Graves 
ading,  44,  99,  117;  Burks'  Pleading  and  Practice,  pp.  100,  150.  2G3, 
1,  269,   741. 

See  GregoiT's  Forms.  Nos.   607,  60S;   section  2T6  and  revisers'  note. 

Jec.  6134.  When  judgment  entered  in  ofBce  to  become  final; 
w  entered;  its  effect  as  a  lien. — Every  judgment  entered  in  the 
ce  in  a  ca.se  wherein  there  is  no  order  for  an  inquiry  of  dam- 
is,  and  every  non-suit  or  dismission  entered  therein,  shall,  if 
t  previously  set  aside,  become  a  final  judgment,  if  the  case  be  in 
circuit  court,  on  the  adjournment  of  the  next  term  or  at  the 
se  of  the  fifteenth  day  thereof  (whichever  shall  happen  first), 
if  the  case  be  in  the  Circuit  Court  of  the  city  of  Richmond,  or 
the  Law  and  Equity  Court  of  the  said  city,  or  in  the  Court  of 
w  and  Chancerj"^  of  the  city  of  Norfolk,  or  in  the  Court  of  Law 
d  Chancery  of  the  city  of  Roanoke,  and  be  matured  at  the  rules, 
d  docketed  during  the  term  of  the  court,  on  the  adjournment  of 
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As  to  whether  the  proviso  In  this  section  applies  to  dee 
taken  for  confessed,  see  Robinson  v.  Mays,  76  Va.  708. 

See  Graves  Pleading  46;  Barton.  L.  Pr.  (2d  Ed.)  267,  31 
555,   560,    561,    1037;    1   Min.    (4th   Ed.)    639;    3   Min.    (2d 
Min.   (3d  Ed.)    638,   645,  720,   722-724,  783,  960,  1349;    Bur 
and  Practice,  pp.  95,  263,  275,  277,  619.     See  notes  to  sectio 

For    W.    Va.   decisions   on   similar   statute,   see   Juatis' 
chapter  125,  section  46. 

Sec.  6135.    When  and  how  a  judgment  entered  in  tl 

aside;  when  issue  to  be  tried. — If  a  defendant  again 

judgment  is  entered  in  the  office,  whetlier  an  order  for 

of  damages  has  been  made  therein  or  not,  shall,  before 

final,  appear  and  plead  to  issue,  and  shall,  in  the  cases 

in  section  sixty-one  hundred  and  thirty-three,  in  which 

is  required,  file  such  affidavit  with  his  plea,  the  judgm( 

set  aside,  unless  an  order  for  inquiry  of  damages  has  bee 

in  which  case  it  shall  not  be  set  aside  withoxit  good  cause 

issue  may  be  tried  at  the  same  term,  unless  the  defendani 

cause  for  a  continuance.     (Code  1887,  §  3288.) 

What  pleas  should  be  received. — After  office  judg-ment,  t 
discretionary  power  to  admit  any  plea  which  appears  neces 
defendant's  defence,  though  not  issuable,  and  should  refuse  i 
delay  seems  to  be  intended.      Downman  v.  Downman's  Ex'rs, 

Where  pleas  are  offered  on  setting  aside  an  office  ji 
court  may  exercise  sound  discretion  about  receiving  them, 
receive  none  (if  objected  to)  that  do  not  go  to  the  merits  o 
Wyche  v.  Macklin,  2  Rand.   4  26. 

A  general  demurrer  is  an  issuable  plea  which  ought  to 
for  the  purpose  of  setting  aside  an  office  judgment.  Sym 
4  Hen..&  M.  277.  So  is  the  plea  of  non  est  factum.  Frar 
4  Rand.  448.  Also  the  plea  of  the  statute  of  limitation 
Adm'r  v.  How's  Adm'r,  Gilmer  1. 

A  defective  plea  ought  not  to  be  received  by  the  court 
an  office  judgment.     Gray  v.  Campbell,   3  Munf.  251. 

A  plea  puis  darrien  continuance  may  be  pleaded  after 
ment  and  before  the  end  of  the  last  quarterly  term.  Hunt  •« 
2  Call  49    (2d  Ed.   41),  1  Am.  Dec.  534. 

A  plea  in  abatement  ought  not  to  be  received  to  set  as 
judgment  unless  it  be  of  matter  which  arose   puis  darrien 
Bradley  v.  Welch,  1  Munf.  284;   Wall  v.   Atwell.  21  Grat.  4( 

Generally. — The  defendant  might  be  ruled  to  trial  in 
court  at  the  first  term  after  the  office  judgment.  Mandevill 
ville,  3  Call  225. 

In  an  action  on  the  case,  it  there  bo  an  office  judgment 
defendant,  with  a  writ  of  inquiry,  and  afterwards  without 
the  cause,  the  jury  be  sworn  &^if  there  were  an  issue,  ai 
be  found  for  the  defendant,  the  verdict  will  be  set  aside  and 
directed.  McMillion  v.  Dobbins,  9  Leigh  4  22.  But  see  Bri 
99  Va.  275,  38  S.  E.   148,  note  6  Va.  Law  Reg.  853;  section 

If  a  circuit  court,  after  the  fifteenth  day,  sets  aside  an 
ment  and  the  execution  which  had  is-sued  upon  it  and  per 
fondant  to  plead,  the  plaintiff  may  have  supersedeas  from 
and,  though  that  part  of  the  order  settin,-;  aside  the  judgm 
locutory,  the  appellate  court  will  set  aside  the  whole  ord' 
Ex'rs  v.  Burch,  15  Grat.  64. 

The   defendant  in   ejectment  may,   upon  notice   to   the  i 
pear  at  the  next  term  of  the  court,  and  move  the  court  to  s 
judgment,  and  allow  him  to  plead  therein.      Smithson  v.  Bris 
180. 
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t  seema  that  the  defendant  in  an  action  of  ejectment  may  have  the 
judgment  set  aside  and  plead  to  issue  at  any  time  before  the  writ 
luirj-  is  executed.     James  River  &   Kanawha  Co.  v.  Lee,   16  Grat. 

Vhere,  in  ejectment,  the  defendants  were  In  default,  and  the  case 
■ipe  for  final  judgment  without  a  writ  of  Inquiry  at  the  time  an 
was  entered  reciting  tliat.  defendants'  time  to  plead  having  expired, 
3  ordered  that  the  case  be  set  for  inquiry  at  the  next  term,  and  that 
erk  notify  defendants  thereof  by  mail,  the  entry  of  such  order  was 
■e  irregularity,  and  did  not  affect  the  validity  of  a  final  judgment 
ciuently  entered.  King  v.  Davis,  137  Fed.  198,  11  va.  Law  Reg.  179. 
f  an  office  judgment  is  set  aside  by  a  plea  to  the  merits  at  one  term 
i  court,  and,  at  a  subsequent  term,  the  plea  is  stricken  out  because 
i  insufficiency  of  the  affidavit  supporting  it,  the  ofHce  judgment  is 
t)y  reinstated  and  having  become  final  at  the  term  at  which  the  plea 
nterposed,  the  trial  court  was  thereafter  powerless  to  amend  the 
ings.  Jones  &  Co.  v.  Hancock  &  Sons,  117  Va.  511,  85  8.  E.  460. 
"ited  in  George  Campbell  Co.  v.  Angus,  91  Va.  438,  22  S.  E.  167. 
>ee  Graves  Pleading  46;  Barton,  L.  Pr.  (2d  Ed.)  485.  560;  4  Min! 
Cd.)   6S5,   752,  1277;    Burks'  Pleading  and  practice,  pp.   263.   276] 

lee  Gregory's  Forms  No.  231. 

r.  6136.  Althoug'h  bill  taken  for  confessed,  plaintiff  may  still 
ed  against  defendant  by  attachment,  etc.— Although  a  bill  be 

for  confes.sed  as  to  any  defendant,  the  plaintiff  may  have  an 
!iment  against  him.  or  an  order  for  him  to  be  brought  in  to 
;r  interrogatories.     No  plea   or  demurrer  shall  be  received 

such  attachment,  unless  bv  order  of  court,  upon  motion 
!  1887,  §  3289.) 

ee   1   Min.    (4th  Ed.)    639;    4   Min.    (3d  Ed.)   1429. 

'or   \V.    Va.  decisions  on   similar  statute,   see  Justis'  Annotations, 

sr  12.5,  section  48. 

.  6137.    Enforcement  of  process  of  contempt.  —If  a  defendant, 

process  of  contempt,  put  in  an  answer  which  is  adjudged  in.suf- 
t,  the  plaintiff  may  go  on  with  the  process  of  contemnt  as  if 
swer  had  been  filed.     (Code  1887,  §  3290.) 

■pen  the  question  of  contempts  generally,  see  Postal  Tel.  Cable  Co. 
&  \V.  R.  Co.,  88  Va.  929.  14  S.  E.  691;  Com.  v.  Dandrldge,  2  Va. 
41;  Wells  v.  Com.,  21  Grat.  509,  and  note  Va.  Rep.  Anno.;  Hook 
Js,    1    Hen.   &   M.    310;    1    Min.    (4th   Ed.)    639;    4    Min.    (3d   Ed.) 

section    4  521   and   notes, 
'or  W.   Va.   decisions  on   similar  statute,   see  Justts'   Annotations, 
!r  125,  section   49. 

.  6138.    When  suit  in  equity  set  for  hearing. — ^Whenever  an 

?r  in  equity  is  filed  at  rules,  it  sliall  be  the  ex  officio  duty  of 
erk  to  enter  a  general  replication  thereto  for  the  plaintiff  at 
ime  rules  at  which  the  answer  is  filed,  which  replication,  how- 
may  be  withdrawn  at  the  hearing  by  the  plaintiff;  and.when- 
1  suit  in  equity  is  matured  at  rules  as  to  all  of  the  defendants, 
.11  be  the  ex  ofificio  duty  of  the  clerk,  as  soon  as  the  same  is 
red,  to  set  the  ease  for  hearing  as  to  them,  and  place  it  on 
jurt  docket.  If  the  suit  be  matured  as  to  only  a  part  of  the 
dants,  the  plaintiff  may  have  it  set  for  hearing  as  to  such 

and  if  one  of  the  defendants  has  answered  and  one  month 
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elapse  after  the  filing  of  his  answer  without  the  case  b( 
the  defendant  may  have  the  case  set  for  hearing  at  the 
himself,  but  the  trial  court  shall  have  discretion  to  po 
hearing  until  the  cause  has  been  further  matured  as  to 
of  the  other  defendants.     (Code  1887,  §  3291.) 

Revisors'  Note. — This  section  differs  materially  from  sect 
the  Code  of  1887.     The  purpose  oif  the  changes  Is  to  speed 

It  a  cause  is  set  for  hearing  on  bill  and  answer,  the 
ibe  considered  as  true  in  all  its  parts.  Kennedy  v.  Baylor,  1 
Jones  V.  Mason,  5   Rand.  5  77,  16  Am.  Dec.  761. 

The  only  effect  of  the  omission  of  replication  to  an  ant 
all  the  facts  stated  In  such  answer  are  admitted.  Kennedy  ' 
Wash.  162;  Pickett  v.  Chilton,  5  Must.  467.  See  above  at 
ex-oflicio  duty  of  the  clerk. 

As  to  filing  a  replication  nunc  pro  tunc  and  effect  therec 
former  law,  see  Dabney  v.  Preston's  Adm'rs,  25  Grat.  838. 

See  Barton,  C.  Pr.  (2d  Ed.)  256;  4  Mln.  (3d  Ed.)   1348, 

For;  W.  Va.  decisions  on  similar  statute,  see  Justts'  I 
chapter  12  5,  section  50. 

Sec.  6139.  When  suit  in  eqnity  heard  as  to  part  of  d 
how  plaintiff  compelled  to  mature  his  cause  or  have  it 
how  court  may  make  new  parties  to  suit. — If  a  suit  in 
set  for  hearing  as  to  any  defendant,  it  shall  be  heard 
unless  his  interests  be  so  connected  with  those  of  other 
in  the  suit  that  it  would  be  improper  to  decide  upon  the 
separately;  and  though  there  be  such  connection,  a  del 
to  whom  the  ease  has  been  set  for  hearing,  may  hav( 
upon  the  plaintiff  to  use  due  diligence  to  mature  the 
hearing  as  to  the  other  defendants,  and  unless  it  be  s 
within  such  time  as  tlie  court  may  deem  reasonable,  si 
titled  to  a  hearing  or  dismission  of  it  as  to  him;  and  i 
where  full  justice  cannot  be  done,  or  the  whole  controvc 
without  the  presence  of  new  parties  to  the  suit,  the  courl 
may  direct  the  clerk  to  issue  the  proper  process  agains 
parties,  and  upon  the  maturing  of  the  case  as  to  them, 
make  such  orders  or  decrees  as  would  have  been  proper 
parties  had  been  made  parties  at  the  commencement  ( 
(Code  1887,  §  3292.) 

Upon  a  bill  in  chancery  by  a  distributee  against  an  a< 
and  his  surety,  alleging  that  the  administrator  has  not  dul; 
and  praying  an  account,  the  bill  is  taken  pro  confesso  as  to  t 
trator;  but  the  surety  answers,  and  proves  that  the  plaintil 
and  final  settlement,  has  released  the  administrator,  and  so 
tied  to  an  account,  upon  which  the  chancellor  dismisses  th 
costs.  Held,  the  bill  was  properly  dismissed  as  to  both 
Cartigne  v.  Raymond,  4  Leigh  579. 

On  the  hearing  of  the  suit  In  chancery,  if  It  be  dlsoovei 
cause  is  not  matured  for  the  hearing  as  to  some  of  tlie  defendi 
whom  the  plaintiff  appears  to  have  a  claim  In  equity,  the  bll 
to  be  dismissed  upon  the  merits,  but  only  as  to  those  defendi 
whom  there  is  no  equity.  As  to  the  other  defendants,  it  she 
back  to  the  rules  for  further  proceedings,  notwithstanding  1 
may  have  been  negligent  and  the  cause  was  prematurely  set 
.  upon  his  motion.  Key  v.  Hord,  4  Munf.  485. 
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As  to  consolidation  of  causes,  see  Claiborne  v.  Gross,  7  Leigh'  331. 
Cited  but  not  construed  in  James'  Ex'r  v.  Life,  92  Va.  702,  24  S.  E. 

See  Barton,  C.  Pr.   (2d  Ed.)   209,  257. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Amnotations, 
?ter  125.  section  51. 

ec.  6?  40.      Control  by  court  over  proceedings  in  office. — The 

rt  shall  have  control  over  all  proceedings  in  the  oflSee  during 

preceding  vacation.     It  may  reinstate  any  cause  discontinued 

ing  such  vacation,  set  aside  any  of  the  said  proceedings,  or 

rect  any  mistake  therein,  and  make  such  order  concerning  the 

le  as  may  be  just.     (Code  1887,  §  3293.) 

Generally. — Though  the  proceedings  at  rules  be  irregular,  they  can- 
afterwards  be  cured  by  proceedings  at  rules,  but  must  be  corrected 
the  court.     Southall's  Adm'r  v.  Exchange  Bank,  12  Grat.  312. 

Where  an  office  judgment  is  improperly  entered  in  debt  on  a  decree 
money,  this  is  a  clerical  error,  which  the  court  may  properly  correct 
I  subsequent  term.     Shelton's  Ex'rs  v.  Welsh's  Adm'rs,  7  Leigh  175. 

An  irregularity  committed  at  rules  may  be  corrected  at  the  next 
a  of  the  court,  and  the  plaintiff  may  be  allowed  to  withdraw  a  de- 
lve replication  and  reply.  Southall's  Adm'r  v.  Exchange  Bank,  12 
t.  312. 

When  an  office  judgment  becomes  final,  and  is  so  entered  by  the 
■k,  any  clerical  error  in  such  judgment  may  be  corrected  by  the 
rt  at  a  subsequent  term.     Eubank  v.   Ralls'  Ex'r,  4  Leigh  308-317. 

If  the  proceedings  in  the  office  judgment  are  so  irregular  that  the 
se  is  not  properly  on  the  office  judgment  docket,  the  court  should 
land  it  to  the  rules  for  proper  proceedings.  Wall  v.  At  well,'  21 
t.  401. 

The  jurisdiction  of  the  court  is  in  no  wise  dependent  on  the  regu- 
ty  of  the  proceedings  in  the  office.  Wohlford  v.  Trinkle,  90  Va.  227, 
S.  E.  873. 

The  power  conferred  by  this  section  must  be  exercised  by  the  court 
term,  not  by  the  judge  in  vacation.  Cliase  v.  Miller,  88  Va.  791, 
.  14  S.  E.  545. 

On  a  motion  to  remand  a  case  to  rules  because  the  clerk  had  not 
en  the  rules  maturing  the  case  for  hearing,  it  is  not  error  for  the  trial 
rt  to  overrule  the  motion,  retain  the  case  and  require  the  clerk  to 
3r  the  proper  rules  on  the  rule  book  maturing  the  case  for  hearing; 
ppearing  that  the  defendant  was  in  no  wise  prejudiced  by  the  failure 
;he  clerk  to  take  the  rules  at  the  proper  time.  Southern  Express  Co. 
(acobs.  109  Va.  27,  63  S.  E.  17. 

Where  actions  at  law  were  cognizable  only  at  quarterly  terms,  the 
;ion  to  set  aside  any  of  the  proceedings  in  the  office  in  such  actions 
e  cognizable  only  at  a  quarterly  term.  Therefore  the  proceedings 
vacation  referred  to  above  means,  in  its  application  to  such  cases,  the 
(rval  between  the  quarterly  terms  of  the  court.  -  Ins.  Co.  v.  Barley's 
n'r,  16  Grat.  363. 

Under  this  section,  a  court  has  the  right  to  dismiss  an  action  be- 
se  the  declaration  was  not  filed  within  the  time  prescribed  by  section 
9,  if  the  clerk  does  not  dismiss  it;  but,  even  though  the  clerk  did  not 
nlss,  the  court  cannot  relieve  the  plaintiff  from  the  consequences  of  his 
lect,  without  excuse,  when  the  effect  of  leave  to  file  the  declaration 
lid  be  to  deprive  the  defendant  of  an  axxrued  right  to  plead  the 
;ute  of  limitations.  Wickham  v.  Green,  111  Va.  199,  68  S.  E.  269; 
16  Va.  Law  Reg.  365,  385  and  467. 

A  case  dismissed  by  the  clerk,  under  section  6079,  for  failure  to 
the  declaration  within  the  time  prescribed  by  the  statute,  cannot  be 
istated  in  the  absence  of  sufficient  legal  reasons  therefor.  Jennings 
Pocahontas  Collieries  Co.,  114  Va.  213,  76  S.  E.  298. 
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Where  a  court,  acting  under  this  section,  corrects  a 
the  cleric  and  dismisses  a  case  because  of  the  failure  of  the 
file  his  declaration  under  section  6078.  it  will  not  be  reinsts 
absence  of  sufficient  legal  reasons  therefor.  Mere  negligence 
is  an  insufficient  reason.  Furthermore,  in  the  instant  case  it  i 
that  a  reinstatement  would  deprive  the  defendant  of  his  defe 
statute  of  limitations.  Trent  v.  Clinchfield  Coal  Corp.,  Hi 
89  S.   E.   921. 

Cited  but  not  construed  in  N.  &  W.  R.  Co.  v.  Coffey,  104  '' 
S.    E.   367;    Carpenter  v.   Gray,    113   Va.   518,   75   S.    E.    300; 
Stove  Co.,  Ill  Va.  147.  68  S.  E.  266. 

See   Barton,   L.    Pr.    (2d   Ed.)    424;    Barton,    C.    Pr.    (2d 
258;   4  Min.   (3d  Ed.)    664,  685,  784,  1349;   Graves  Pleading 
Pleading  and    Practice,    pp.    274,    598,    608;    notes   under  sect 
6079. 

For  W.    Va.    decisions   on    similar  statute,    see   Justis'    A 
chapter  125,  section  60. 


CHAPTER  255. 
Payment  and  Set-Off. 


Sec. 

6141. 


Payment  before  action 
brought  may  be  pleaded. 

6142.  Defendant     may     pay     Into 

court  a  sum  on  account  of 
matter  of  suit,  and  plead 
that  plaintiff  is  not  entitled 
to  more. 

6143.  Proceedings  thereupon. 

6144.  Payment    or   set-off   may   be 

allowed.  If  described  in  plea 
or  account;  when  allowed, 
though  claim  against  seve- 
ral, and  debt  only  to  part 
of  them. 


Sec. 

6145.  Special  plea  of  se 

6146.  Proceedings    then 

feet    of    plea    on 
equity. 

6147.  Effect  of  chapter 

tary  bonds. 

6148.  If  plea  or  set-off  g 

only  of  demand, 
proceeded  In. 

6149.  Defendant,    claim! 

put  on  footing  of 

6150.  Other  proceedings 


Sec.  6141.  Payment  before  action  brought  may  be  pie 
any  action  for  the  recovery  of  a  debt,  the  defeii'laut  r 
payment  of  the  debt  (or  of  so  much  a.s  is  due  by  the  ( 
before  action  brought.     (Code  1887,  §  3295.) 

Rovisors'  Not«. — This  section  formerly  applied  to  "any 
debt."  Now  it  applies  to  "any  action  for  the  i-ocovery-  of  a 
was  thou^Iit  that  tlie  right  to  plead  payment  should  not  be  re 
the  action  of  debt,  especially  in  view  of  the  wide  scope  now  gi 
action  of  a.ssump«it  and  proceedings  by  motion  under  section  i 

As  to  the  application  of  payments,  see  Hill  v.  Gregory, 
Llghtfoot  V.   Price,   4  Hen.  &  M.  431;    Donally  v.  Wilson,   5   1 
Smith  V.   Loyd,   11   Leigh   512    (2d   Ed.    535),    37   Am.   Dec     6 
V.  Trevilian,  2  Rob.   1;   Vance  v.   Monroe,  4  Grat.   52;   Ross'  I 
Lauchlan's  Adni'r,  7  Grat.  86;   Schofield  v.  Cox.  8  Grat.   533; 
McCall,  21  Grat.  205;   McClintic  v.  Wise's  Adm'rs,  25  Grat.  4- 
Rep.  694;  Oliapman  v.  Com..  25  Grat.  721:  Fultz  v.  Davis.  26 
Gordon    v.    Fitzhugh,    27    Gi-at.    835;    Grubba   v.   Wysors,    32   ' 
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igle  V.  Cook's  Adm'rs,  32  Grat.  262;  Coles  v.  Withers,  33  Grat.  186; 
garity  v.  Shlpman,  82  Va.  784,  1  S.  E.  109;  Munford  v.  McVeigh's 
m'r,  92  Va.  446,  23  S.  E    857. 

For  case  before  the  statute,  see  Faulkner's  Adm'x  v.  Brockenbrough, 
land.  24  5. 

See,  also.  Graves  Pleading  83;    3  Min.   (2d  Ed.)   354,  392;   4  Mln. 
1  Ed.)   783;   4  Va.  Law  Reg.  770. 

Form  of  plea  of  payment.   4   Min.    (3d  Ed.)    1740. 

For  W.   Va.   decisions   on   similar  sitatute,   see  Justis'   Annotations, 
ipter  126,  section  1. 

3ec.  6142.  Defendant  may  pay  Into  cottrt  a  sum  on  account  ot 
,tter  of  suit,  and  plead  that  plaintiff  is  not  entitled  to  more. — : 
any  personal  action,  the  defendant  may  pay  into  court,  to  the 
rk,  a  sum  of  money  on  account  of  what  is  claimed,  or  by  way 
compensation  or  amends,  and  plead  that  he  is  not  indebtet'  to 
i  plaintiff  (or  that  the  plaintiff  has  not  sustained  damages)  to  a 
jater  amount  than  the  said  sum.     (Code  1887,  §  3296.) 

See  Graves  Pleading   91;   4   Min     (3d  Ed.)   737. 

Form  of  plea  upon  payment  of  money  Into  court,  4  Mln.   (3d  Bd.) 
U. 

For  W.   Va.   decisions  on  similar  statute,  see  Justis'  Annotations, 
ipter  126,  section  2. 

See  Gregory's  Forms  Nos.  169,  217. 

See.  6143.    Proceedings  thereupon. — The  plaintiff  may  accept  the 

d  sum  either  in  full  satisfaction,  and  then  have  judgment  for  his 
its,  or  in  part  satisfaction,  and  reply  to  the  plea  generally,  and, 
issue  thereon  be  found  for  the  defendant,  judgment  shall  be  given 
•  the  defendant,  and  he  shall  recover  his  costs.  (Code  1887, 
3297.)  . 

See  Graves  Pleading  91;    4   Min.    (3d   Ed.)    737. 

Sec.  6144.  Payment  or  set-off  may  be  allowed  if  dte^cribed  in 
»  or  account;  when  allowed,  though  claim  against  several,  and 
bt  only  to  part  of  them. — In  an  action  for  any  debt,  the  defend- 
t  may  at  the  trial  prove,  and  have  allowed  against  such  debt, 
y  paj-ment  or  set-off  which  is  so  described  in  his  plea,  or  in  an 
count  filed  with  the  papers  in  the  cause,  as  to  give  the  plaintiff 
tice  of  its  nature,  but  not  otherwise.  Although  the  claim  of  the 
aintiff  be  jointly  against  several  persons,  and  the  set-off  is  of  a 
bt  not  to  all  but  only  to  a  part  of  them,  this  section  shall  exttnd 
such  set-off,  if  it  appear  that  the  persons,  against  whom  such 
lim  is,  stand  in  the  relation  of  principal  and  surety,  and  the  per- 
n  entitled  to  the  set-off  is  the  principal.  And  when  the  defend- 
it  is  allowed  to  file  and  prove  an  account  of  set-off  to  the  plain- 
t's demand,  the  plaintiff  shall  be  allowed  to  file  and  prove  an 
count  of  counter  set-off,  and  make  such  other  defense  as  he 
ight  have  made  had  an  original  action  been  brought  upon  puch 
t-off,  and  in  the  issue,  the  judge  (if  the  case  be  tried  without  a 
ry),  or  the  jury  shall  ascertain  the  true  state  of  indebtedness 
(tween  the  parties  and  judgment  shall  be  rendered  accordingly. 
:ode  1887,  §  3298.) 

ReTiaors*  Note. — The  words,  "or  in  an  account  filed  with  the  papers 
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in  the  cause,"  found  in  lines  three  and  four  of  the  text,  are  ur 
of,  "or  in  an  account  FII^ED  TUUREWITH."  Undet  llie  f< 
gaage  it  appeared  necessary  for  the  defendant  to  file  a  plea  of 
with  the  account,  but  the  practice  was  generaUr  otherwise,  f 
sion  in  Burks*  PL  &  Pr.,  pi.  444.  In  order  to  put  the  questi< 
the  cliange  above  pointed  out  was  nuule,  so  as  expressly  to 
account  to  be  filed  with  the  papers  in  the  cause,  instead  of  w: 
thus  conforming  to  the  practicei. 

The  last  sentence  of  the  present  section  is  new.  Whetl 
counter  .set-offs  were  allowable,  prior  to  the  revision  had  not 
cided,  so  far  as  the  revisors  were  Informed,  bnt  apparently  the 
recognized  in  Sexton  v.  Aultman,  92  Va.  20,  22  S.  E.  888.  It  n 
best,  however,  to  settle  the  question,  and  the  last  B«itence  i 
is  taken  from  the  Code  of  West  Virginia  (Hogg,  1913)  sectioi 

Liberal   construction. — This   statute   should   be   liberally 
with  a  view  to  the  furtherance  of  Its  obvious  policy,  which  is 
multiplicity  of  suits,  and  as  far  as  conveniently  can  be  done  to 
in  one.  action  complete  justice  between  the  parties.     Allen  v 
Qrat.  722,  729;  Richardson  Co.  v.  Whiting  L.  Co.,  116  Va.  49( 
87;  Tidewater  Quarry  Co.  v.  Scott,  105  Va.  162,  62  S.  B.  83b. 

Demands  which  may  be  set  oif.— Defendant  in  an  action  < 
sit  may  set-off  a  claim  for  the  convemion  of  his  property  b: 
Tidewater  Quarry  Co.  v.  Scott,  104  Va.  269,  62  S.  E.  836. 

Though  unliquidated   damages   to  be  ascertained  by  the 
of  a  jury  cannot  be  set  off,  unliquidated  damages  to  be  asse 
pecuniary  demands,  in  all  cases  where  indebitatus  assumpsit 
may  be  set  off.     Richardson  Co.  v.  Whiting  L.  Co.,  116  Va. 
B.  87. 

S.  as  principal  and  H.  as  his  surety  executed  their  bond 
owes  S.  and  N.,  partners,  an  account,  and  N.  assigns  it  to  S.  I 
bankrupt.  The  assignee  in  bankruptcy  of  E.  sues  H.  on  the 
may  plead  the  account  as  set-off.*  Bdmunds'  Assignee  v.  I 
Grat.  637. 

,  F.  is  Indebted  to  D.  by  bond,  which  after  it  is  due  is  assii 
to  C,  but  before  notice  of  assignment  P.  becomes  surety  for  D. 
to  B.  D:  becomes  insolvent.  Held,  F.  is  entitled  in  equity 
the  amount  of  the  bond  in  which  he  is  D.'s  surety,  though  n 
(unless  he  is  indemnified  against  his  surety),  against  his  ow 
D.  in  the  hands  of  C,  the  assignee.    Feazle  v.  Dillard,  6  Leigh  3 

H.  and  N.  are  merchants  and  partners.  H.  sells  out  to  M. 
firm  undertakes  to  pay  the  debts  of  the  old.  H.  becomes  indet 
new  firm,  for  which  he  executes  his  bond  with  two  sureties 
bond  is  assigned  to  A.  The  new  firm  afterwards  fails,  and  H. 
of  old  firm.  Held,  H.  is  entitled  in  equity  to  set  off  against  h 
the  hand  of  the  assignee  the  debts  of  the  old  concern  c 
N.,  which  M.  and  N.  were  bound  to  pay,  and  which  H.  had  pe 
v.  Hupp,   6  Grat.   310. 

A  judgment  debtor  may  set  up  in  equity  against  the  credi 
ment  the  beneficial  interest  of  such  debtor  in  a  decree  in  1 
receiver  of  another  court  against  such  creditor.  Stuart's  Bx'r 
97  Va.  796,  34  S.  E.  696. 

In  an  action  upon  a  bond  by  T.  against  W.  and  two  < 
being  the  principal  in  the  bond,  the  defendants  may  set  off  a 
by  P.  against  Y.  which  had  been  assigned  to  W.  Wartman  v 
Grat.  695.    See  Gordon  v.  Rlxey's  Adm'r,  86  Va.  863,  11  S.  E. 

As  to  setting  off  judgments  against  each  other,  see  6  Va. 
122. 

A  clerk  of  court  may  set  off  fees  due  him  against  an  act 
bond  by  the  party  from  fhom  they  are  due.  Craigon's  Bx'x  v 
Leigh  627. 

Purchaser  from  a  vendee,  who  was  entitled  to  an  abatemen 
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ount  of  the  purchase  money  for  the  failure  of  fhe  vendor  to  pnt  him 
possession  of  a  part  of  the  land,  may  set  off  the  amount  to  which  the 
idee  is  so  entitled  against  bonds  for  the  purchase  money  given  by  the 
idee,  though  in  the  hands  of  an  assignee.  Taylor's  Adm'r  v.  Spindle, 
3rat.  44.     See  Dobyns  v.  Rawley,  76  Va.  537. 

Illegal  interest  paid  may  within  a  year  be  set  off  against  suit  by 
ider  for  the  principal.  Munford  v.  McVeigh's  Adm'r,  92  Va.  44'6,  23 
E.  857. 

One  of  three  sureties  who  has  paid  the  debt  may  offset  the  amount 
I  him  by  his  co-surety  against  an  action  on  his  own  bond  made  pay- 
e  to  such  co-surety,  though  in  the  hands  of  an  assignee.  Wayland  v. 
cker,  4  Grat.  267,  50  Am.  Dec.  76. 

A.  is  indebted  to  D.,  E.  &  Co.  by  bond.  A.  dies,  and,  at  the  sale 
his  estate  by  his  executor,  F.,  the  acting  partner  of  D.,  P.  ft  Co.,  buys 
ilave,  which  he  carries  to  his  own  plantation,  and  there  continues  him. 
e  amount  of  the  purchase  for  the  slave  i9  a  good  discount  against  the 
id.     Rose  V.  Murchie,  2  Call  409   (2d  Ed.  344). 

Where  a  foreign  corporation,  having  a  first  Hen  on  stock  registered  In 

names  of  each  member  for  liabilities  to  the  corporation,  reduces  a 
im  against  a  domestic  corporation  and  its  managing  officer  holding 
ck  for  damages  for  breach  of  contract,  the  Judgment  can,  under  this 
tion,  be  set  off  against  the  officers'  suit  at  law  for  dividend^.  United 
;arette  Mach.  Co.  v.  Winston  C.  Mach.  Co.,  194  Fed.  947. 

Surety  may  set  off  the  claim  due  his  principal  notwithstanding  the 
ter's  bankruptcy.     Edmunds'   Assignee   y.   Harper,    31   Grat.    637. 

A  surety  of  both  A.  and  B.  on  distinct  undertakings  by  them  when 
id  with  B.  by  A.,  may  set  off  a  debt  due  'by  A.  to  B.,  though  arising 
;  of  a  different  transaction,  and  though  B.  be  bankrupt.  U.  S.  v. 
^hardson,  223  Fed.  1010;  note  on  this  case,  1  Va.  L.  R.  N.  S.  633. 

Where  defendant  has  dealt  with  agent,  supposing  him  to  be  the  sole 
ncipal.  if  an  action  be  brought  in  the  name  of  the  principal,  the  de- 
idant  has  the  right  to  set  off  claims  against  such  a.gent.  Dixon  Livery 
.  v.  Bond,  117  Va.  656,  86  S.  E.  106. 

Though  defendant  has  only  equitable  title,  he  may  set  off  the  claim 
action  at  law.  Edmund's  Assignee  v.  Harper,  31  Orat.  637;  Wart- 
n  V.  Yost,   22   Grat.   595. 

Demands  which  may  not  be  .set  off. — Partnership  demands  and  de- 
nd  due  to  or  by  individual  partners  cannot  be  set  off  against  each  other. 
rter  v.  Nekervis.  4  Rand.  359;  Ritchie  v.  Moore,  5  Munf.  388,  7  Am. 
:.  688;  Scott  v.  Trent,  1  Wash.  77;  Armlstead  v.  Butler's  Adm'r,  1 
n.  &  M.  176.     See  Liberty  Bank  v.  Campbell,  75  Va.  634. 

In  the  absence  of  an  agreement  between  the  parties,  or  some  special 
curastances,  such  as  insolvency  or  non-residence,  unliquidated  dam- 
!s  cannot  be  pleaded  by  way  of  set-off  (Bunting  v.  Cochran,  99  Va. 
J,  39  S.  E.  229;  Kinzie  v.  Riely's  Ex'r,  100  Va.  713,  42  S.  B.  872,  note 
/a.  Law  Reg.  647;  Webster  v.  Couch,  6  Rand.  519);  even  in  equity 
angerfleld  v.  Rootes,   1   Munf.  529). 

Joint  and  separate  demands  cannot  be  set  off  against  each  other 
»rter  v.  Nekervis,  4  Rand.  359;  Glazebrook's  Adm'r  v.  Ragland's 
m'r,  8  Grat.  332);  except  by  agreement  (Perkins'  Adm'r  v.  Hawkins' 
m"x,  9  Grat.  649;  Huffmans  v.  Walker,  26  Grat.  314);  either  at  law 
in  equity   (Gilliat  v.  Lynch,   2   Leigh  493). 

In  an  action  by  executor  or  administrator  for  money  due  decedent's 
ate.  defendant  cannot  set  off  debts  due  by  him  to  decedent  (White  v. 
mister's  Ex'rs,  1  Wash.  166;  Brown's  Adm'x  v.  Garland,  Id.  221); 
r  his  claim  as  one  of  the  intestate's  distributees.  (Pullman  v. 
Dston,  5  Leigh  324;  James  v.  Johnston,  22  Grat.  461);  nor  a  debt 
e  him  for  moneys  paid  as  surety  of  intestate  since  his  death  (Minor  y, 
lor's  Adm'r,  8  Grat.  1);  nor  debts  due  him  from  the  administrator 
ividually,  either  at  law  or  in  equity  (PuUiam  v.  Winston,  supra). 

In  an  action  by  the  assignee  against  the  maker  of  a  promissory 
e,  the  defendant  cannot  set  off  against  it  a  bill  of  exchange  for  which 
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the  assignor  Is  responsible  unless  it  appear  that  such  bill  wa 
erty  before  he  received  notice  of  the  assignment.  Ritchie  \ 
Munf.  388,  7  Am.  Dec.  688.  See,  also,  Clopton's  Adm'r  v. 
Leigh  278. 

A  set-off,  as  between  the  maker  and  the  payee,  acquire( 
transfer  of  an  overdue  note,  though  acquired  without  notice  ol 
fer  of  the  note,  cannot  be  set  off  against  the  holder.  Davii 
14  Grat.  1. 

A  debtor  of  a  bank  cannot  set  off  notes  of  the  bank  bo 
him  after  the  executing  and  recording  of  a  deed  of  assignm 
bank.     Exchange  Bank  y.  Knox,   19  Orat.   739;   Saunders  v. 
Grat.  327;  Farmers'  Bank  v.  Anderson,  19  Grat.  739;  iPinney 
27   Grat.  365. 

The  endorser  of  notes  made  by  a  firm  of  which  he  is  a  n 
held  by  the  receivers  of  an  Insolvent  bank,  is  not  entitled 
against  such  notes  the  amount  of  an  individual  deposit  due  i 
bank,  when  the  makers  of  the  note  are  solvent;  but  he  can 
set-off  when  the  makers  are  insolvent.  Edmondson  v.  Thomasi 
326,   71  S.  E.   536. 

A  surety  who  is  a  co-defendant  with  his  principal  can 
again  the  plaintiff  a  set-off  he  has  against  the  plaintiff.  Th 
in  such  case  c^n  set-off  a  demand  due  him  by  the  plaintiff  but 
can  not.     Stimmel  v.  Benthall,  108  Va.  141,  60  S.  E.  766. 

A  defendant  cannot  set  off  a  claim  against  the  plaintiff  ii 
if  the  plaintiff's  claim  were  in  fact  a  partnership  claim,  thou) 
his  own  name,  and  the  defendant  knew  or  ought  to  have  kni 
existence  of  the  partnership.  Dixon  Livery  Co.  v.  Bond,  11 
86  S.  E.  106. 

Statute  treats  payment  and  set-off  together. — This  sta 
payment  and  set-off  together,  and  places  them  upon  the  same 
prescribing  the  mode  of  relying  on  them  as  matters  of  detei 
home  V.  McGehee,  103  Va.  286,  49  S.  E.  44. 

Wher^  the  items  of  an  account  are  so  described  as  to  gl 
notice  of  their  character,  the  defendant  may  show  either  pt 
set-offs.  If  the  nature  of  the  item  be  distinctly  stated,  the  stat 
plied  wiVh,  though  the  item  be  wrongly  denominated.  La 
McGehee,  103  Va.  281,  49  S.  E.  44. 

Payment  rHade  after  suit  brought. — In  action  of  assumpsit 
non-assumpsit,  not  proper  to  prove  payment  made  after  bri 
Johnson  v.  Pry,  88  Va.  605,  12  S.  E.  973,  14  S.  E.  183. 

Pleading  and  evidence. — ^A  defendant  may  make  the 
set-off  oth«r  than  the  equitable  set-off  under  section  6145, 
forpial  plea,  or  by  notice  of  the  set-off  accompanied  by  an 
set-offs.  If  the  defense  be  by  plea  the  plaintiff  must  repl; 
but  if  the  defense  be  by  notice  there  can  be  no  replication,  i 
of  limitation  may  be  relied  on  without  further  pleading.  Si 
Aultman  &  Co.,  92  Va.  20,  22  S.  E.  838;  Trimyer  v.  Pollai 
460. 

In  action  on  bond  with  collateral  conditions  when  the 
is  "conditions  performed"  the  defendant  is  not  entitled  t 
set-off.     Botetourt  County  v.  Burger,  86  Va.  530,  10  S.  E.  26 

Under  plea  of  nil  debit  defendant  cannot  Introduce  < 
payment  or  set-off,  unless  such  payment  or  set-off  be  so  { 
particularly  described  in  an  account  filed  therewith  as  to  gi 
notice  of  its  nature.  Richmond  City  &  Seven  Pines  Ry.  Co.  ' 
90  Va.  775,  20  S.  E.  148.  See  5  Va.  Law  Reg.  410.  As  to 
see  Bell  v.  Crawford,  8  Grat.  110.  See,  also.  Rice's  Ex'r 
Adm'r,  Id.  557;  Peery's  Adm'r  v.  Peery,  26  Grat.  320.  Con( 
word  "therewith"  formerly  appearing  in  the  statute,  see  rev 
above. 

Additional  set-off». — Defendant  may  have  leave  to  file  an 
account  of  set-offs  when  it  will  not  produce  delay  to  the  plain 
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lecessary  to  attain  the  justice  of  the  case. 
n'x,  9  Grat.  649. 

Objections  in  appellate  court. — Where  a  plea  is  not  sworn  to,  such 

ect  is  not  one  for  which  judgn.ent  will  be  reversed  where  the  Judg- 
at  appears  to  be  substantially  right.  Grayson  v.  Buchanan,  88  Va. 
,   13   S.   E.    457. 

Though  a  set-off  be  not  actually  marked  filed,  yet  If  both  parties, 
oughout  the  trial,  treated  it  as  a  part  of  the  record  to  be  considered 
the  jury  and  the  court,  the  plaintiff  will  not  be  allowed  to  make  ob- 
tion  for  the  flrst  time  in  the  appellate  court  that  the  set-oft  was  not 
perly  filed.     Norfolk  &  W.  R.  Co.  v.  Potter,  110  Va.  427.  66  S.  B.  34. 

Generally. — The  filing  of  a  plea  of  set-oft  in  excess  of  the  plaintiff's 
aand  does  not  confer  the  right  to  open  and  close  the  argument, 
ight  V.  Collins,  111  Va.  806,  69  S.  E.  942. 

A  set-off  is  equivalent  to  an  action,  and  where  the  amount  dls- 
)wed  by  the  trial  court  exceeds  $300,  the  amount  in  controversy  is 
hin  the  jurisdiction  of  this  court.  Norfolk  &  W.  R.  Co.  v.  Potter, 
)  Va.  427,  66  S.  E.  34. 

The  uniform  practice  is  to  allow  discounts  up  to  the  time  ot  the 
il.    The  English  rule  is  contra.     Trlmyer  v.  Pollard,  6  Grat.  460-462. 

i  MIn.   (3d  Ed.)   789. 

The  defense  of  set-off  was  admissible  in  a  motion  in  county  court 
>n  a  forthcoming  bond  taken  on  a  warrant  of  distress  (Allen  v.  Hart, 
Grat.  722);  and  regardless  ot  the  amount  of  the  set-off  (Hancock  v. 
itehall  Tobacco  Warehouse  Co.,  100  Va.  447,  41  S.  E.  860). 

In  whatever  court  defendant  may  be  Impleaded  the  right  ot  set-off 
3ts  to  the  extent  to  which  it  is  necessary  to  make  complete  defense  to 

demand  of  the  plaintiff.  Hancock  v.  Whitehall  Tobacco  Warehouse 
,  100  Va.  447,  41  S.  E.  860. 

Where  defendant  fails  to  plead  proper  set-offs  at  law,   equity  will 

relieve  him  against  a  judgment  (Cabell's  Ex'rs  v.  Roberts'  Adm'rs, 
land.  580);  though  he  is  prevented  by  unavoidable  accident  (Hudson 
Kline,  9  Grat.  379).  If  bill  of  discovery  be  necessary,  it  should  be 
d  in  aid  of  his  defense  at  law.  George  v.  Strange's  Ex'r,  10  Grat. 
I. 

Where  there  is  a  set-off  which  applies  to  several  bonds  which  have 
D  assigned,  the  bonds  are  liable  to  the  set-off  in  the  inverse  order  ot 
ir  assignment.     Armentrout's  Ex'rs  v.  Gibbons,  30  Grat.  632. 

May  the  plea  of  set-off  be  set  up  against  a  contractor  under  govern- 
nt  contracts,  when  there  are  sub-contractor's  claims  to  be  paid?  U. 
r.  Richardson,  223  Fed.  1010. 

As  to  counter  set-off,  or  set-off  to  a  set-off,  see  6  Va.  Law  Reg.  204, 
1  revisers'  note  above. 

For  difference  between  set-off  and  recoupment,  see  7  Va.  Law  Reg. 

As  to  right  of  bank  to  set  off  against  a  check  by  an  Insolvent  de- 
itor  his  debt  to  the  bank  which  has  not  yet  matured,  see  1  Va.  Law 
;.  780. 

See  Graves  Pleading.  92.  93;  Barton,  L.  Pr.  (2d  Ed.)  493,  497,  506; 
Iln.  (3d  Ed.)  785  et  seq.;  Burks'  Pleading  and  Practice,  pp.  97,  432. 
;,  437,  440,  443.  444,  459;  Smith  v.  Bradford,  76  Va.  758;  Noltlng  v. 
.  Bank,  99  Va.  54.  37  S.  E.  804;  Vaught  v.  Meador.  99  Va.  569,  39 
E.  225.  86  Am.  St.  Rep.  908;  McClellan  v.  Kinnaird,  6  Grat.  352; 
;sdale  v.  Hagy,  9  Grat.  409;   notes  to  next  section. 

As   to  appeal   from   set-off  allowed   defendant,   see   note   to   section 

;o. 

Form  of  plea  of  set-off  of  open  account  to  debt  on  bond,  4  Min.  (3d 
)  1744. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls*  Annotations, 
pter  126.  section  4. 

See  Gregory's  Forms  Nos.  172,  173,  216. 

3ec.  6145.    Special  plea  of  set-oflf. — In  any  action  on  a  contract, 
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the  defendant  may  file  a  plea,  alleging  any  such  failure  i 
sideration  of  the  contract,  or  fraud  in  its  procurement,  o: 
breach  of  any  warranty  to  him  of  the  title  or  the  soi 
personal  property,  for  the  price  or  value  whereof  he  er 
the  contract,  or  any  other  matter  as  would  entitle  hin 
recover  damages  at  law  from  the  plaintiff,  or  the  per 
whom  the  plaintiff  claims,  or  to  relief  in  equity,  in  w 
part,  against  the  obligation  of  the  contract;  or,  if  the  e 
by  deed,  alleging  any  such  matter  arising  under  the  cont: 
ing  before  its  execution,  or  any  such  mistake  therein, 
execution  thereof,  or  any  such  other  matter  as  would  e 
to  such  relief  in  equity;  and  in  either  case  alleging  the 
which  he  is  entitled  by  reason  of  the  matters  contaioed  ii 
Every  such  plea  shall  be  verified  by  affidavit.     (Code  188 

This  section  enlarges  the  right  of  defense  existing  at  comi 

The  provisions  ot  this  section  were  intended  to  enlarge  the  r 
fense  heretofore  existing  at  common  law,  and  not  to  impair  ai 
right  or  to  take  away  any  defense  previously  allowed  by  law. 
mon-law  right  ot  recoupment  was  not  impaired,  but  in  addit 
the  statutes  permitted  the  defendant  to  recover  any  damage 
prove  in  excess  of  the  damages  claimed  by  the  plaintiff.  Col 
Ass'n  V.  Rockey;  93  Va.  678,  25  S.  E.  1009,  and  note  2  Va. 
669,  disapproving  suggestion  in  Keckley  v.  Bank,  79  Va.  458. 
V.   Baxter,    2  Pat.   &   H.    133. 

This  section  contemplates  the  settlement  of  all  differenc 
connected  with  the  subject-matter  of  the  plaintiff's  claim 
News,  etc.,  Ry.  Co.  v.  Bickford.  105  Va.  182,   52  S.  E.  1011. 

A  defendant  cannot  set-oft  or  recoup  against  the  plalntil 
purely  legal  demand  growing  out  of  an  entirely  different 
from  the  claim  asserted  by  the  plaintiff.  The  provisions  of  • 
were  not  intended  to  alter  or  modify  that  provision  of  se 
which  excludes  the  right  of  a  surety  to  set-off  against  the  pi; 
mand  a  claim  due  to  such  surety  as  principal  by  the  plaintifi 
T.   Benthall,   108   Va.    141,   60   S.   E.  765. 

I'nUquldated  damages. — The  claim  set  up  by  special  plea 
may  be  for  unliquidated  damages.  Leterman  v.  Charlottesv 
110   Va.   769,   67   S.   E.    281. 

Rescission  of  contract  and  re-investment  of  title  to  real 
plea,  under  this  section,  cannot  be  relied  on  which  sets  ui 
ground  of  defense,  which  requires  rescission  of  the  contract  i 
a  reinvestment  of  the  vendor  with  the  Interest  alleged  to 
sold.  This  defense  can  only  be  made  in  a  court  of  equity. 
McClelland,  93  Va.  786,  22  S.  E.  364;  Tyson  v.  Williamson.  J 
32  S.  E.  42;   Shiflett  v.  Orange  Humane  Soc,  7  Grat.  297. 

It  seems  that  a  plea  under  this  section  is  available  as  a  d 
bond  for  the  purchase  price  of  real  estate,   where  the  vendei 
quired   title  to  the  property  and   where  the  defenses  do  not 
rescission  of  the  contract  sued  on,  or  a  re-investment  of  the 
vendees.      Mundy   v.   Garland,   116   Va.   922.   83   S.   E.   491. 

Relief  in  equity. — If  the  equitable  defenses  which  are  pi 
der  this  section  are  not  made  at  law,  they  may  be  made  ii 
equity  brought  to  enforce  a  judgment  at  law  provided  nothir 
in  the  law  action  which  the  statute  declares  precludes  the 
from  relief  in  equity.      Selden  v.  Williams,  108  Va.  54  2,  62  S 

This  section  does  not  prevent  a  party  to  a  contract  fron 
Ing  a  suit  in  equity  for  its  rescission,  though  he  might  have 
defense  hereunder  to  an  action  on  such  contract.     Dotson  v 
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Mrcuit  Court  of  Appeals,  4th  Circuit),  180  Fed.  14,  16  Va.  Law  Reg. 

See  note  of  Rohrer  v.  Strickland  under  following  section. 

Failnre  of  coiLsideration. — A  plea  under  this  section  which  sets  up 

worthlessness  of  the  property  which  formed  the  consideration  of 
contract  in  suit  must  aver  worthlessness  at  the  time  of  the  contract, 

not  at  the  date  of  the  plea.  South  Roanoke  Land  Co.  v.  Roberts, 
Va.  489,  39  S.  E.  133,  note  7  Va.  Law  Reg.  247.  See  8  Va.  Law 
:.   53;    Tyson   v.   Williamson,   96   Va.    636,   32   S.   B.   42. 

A  lessor  covenants  to  put  certain  repairs  upon  the  demised  prem- 
,  which  he  fails  to  do.  In  an  action  of  replevin  upon  a  distress  for 
t,  the  tenant  may  set  oft  the  damages  accrued  by  the  failure  of  the 
or  to  make  the  repairs.     Murray  v.  Pennington,  3  Grat.  91   (2d  Ed. 

Upon  an  action  on  a  bond  given  for  the  hire  of  two  slaves,  one  of 
im  was  never  delivered  to  the  hirer,  the  obligor  Is  entitled,  under 
!ial  plea  under  this  statute,  to  a  credit  to  the  amount  of  the  hire  of 
slave  not  delivered.      Isbell's  Adm'r  v.  Norvell's  Bx'r,  4  Orat.   176. 

In  an  action  at  law  for  the  price  of  land,  under  a  plea  alleging  a 
lire  In  th«  quantity  of  land  purchased,  parol  evidence  Is  admissible 
how  the  true  contract.     Grayson  v.  Buchanan,  88  Va.  251,  13  S.  B. 

Fraud  in  the  procurement. — Fraud  In  the  procurement  of  a  bond 
vailable  as  a  defense  under  this  section,  and  under  It  the  defendant 

claim  compensation  or  damages  for  the  Injury  which  he  has  suf- 
d   by   reason   thereof.     Tyson   v.    Williamson,    96   Va.    636,    32    S.   E. 

Same  rule  applies  to  fraud  or  misrepresentation  in  the  procure- 
t  of  the  contract  for  the  sale  or  purchase  of  real  estate.  Watklns 
Vest  Wytheville  Land  &  Imp.  Co.,  92  Va.  1,  22  S.  E.  554;  Strlck- 
I  V.   Graybill,  97   Va.   604,   34   S.  E.    475. 

Damages  for  fraud  in  the  procurement  of  a  contract  for  the  sale  of 
i  must  be  ascertained  and  fixed  as  of  the  date  of  the  contract,  and 
as  of  the  date  of  a  plea  to  an  action  on  the  contract;  a  plea  which 
•s  that  the  land  was  worthless  at  the  time  the  plea  was  filed  Is  bad. 
)n  V.  Williamson,  96  Va.  636,  32  S.  E.  42.  See  South  Roanoke  Land 
V.  Roberts,  99  Va.  489,  39  S.  E.  133,  note  7  Va.  Law  Reg.  247;  8  Va. 

Reg.   53. 

Where  a  deed  Is  procured  by  fraudulent  misrepresentations,  the 
nse  can  only  be  made,  at  law.  in  the  mode  provided  by  the  statute. 
tners  v.   Keran,   24   Grat.    42. 

A  plea  under  this  section  is  sufficient  which  avers  that  the  state- 
ts  of  facts  were  falsely  and  fraudulently  made  for  the  purpose  of 
uring  the  contract,  that  they  were  material,  that  they  were  untrue, 
that  the  defendant  to  whom  they  were  made  relied  upon  them,  and 

by  them  induced  to  enter  into  the  contract;   It  Is  not  necessary  to 

scienter.  Strickland  v.  Graybill,  97  Va.  604,  34  S.  E.  476;  Ouar- 
e  Co.  v.  Nat.  Bank,  95  Va.  490,  28  S.  B.  909,  3  Va.  Law  Reg.  873. 

Breach  of  warranty. — A  defendant  who  files  a  plea  of  the  breach 
le  warranty  in  the  sale  of  an  animal  and  claiming  to  be  relieved  to 
extent  of  the  price  paid  for  the  animal,  In  which  he  succeeds,  can- 
maintain  another  action  for  other  damages  and  expenses  he  has  in- 
ed  on  account  of  the  breach  of  said  warranty,  as  he  might  have  re- 
red  under  said  plea  all  the  damages  which  he  could  recover  In  an 
)n  for  a  breach  of  the  warranty.     Huff  v.  Broyles,  26  Grat.  283. 

A  plea  in  an  action  of  debt  on  a  bond  that  the  bond  was  given  for 
price  of  goods  which  defendant  bought  of  plaintiff,  who  made  cer- 

representations  In  respect  thereto,  but  not  averring  a  warranty  of 
quality  of  the  goods,  or  that  the  plaintiff  knew  that  the  said  repre- 
ations  made  by  him  were  untrue,  or  that  he  used  any  fraud  or  art 
isgui«e  their  true  condition  or  quality,  Is  defective.  Cunningham  v. 
±,  10  Grat.   255,   60  Am.  Dec.  333. 

A  grantee  of  real  estate,  when  sued  at  law  by  his  grantor  for  the 
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purchase  price,  may  under  this  section  file  a  special  plea  claii 
ages  for  a  breach  of  warranty  or  covenant  for  title  by  his  gi 
less  the  defense  Is  one  which  requires  the  contract  to  be  resc 
the  grantor  to  be  reinvested  with  the  title  conveyed.  Kinzie 
Ex'r,  100  Va.  709,  42  S.  E.  872,  8  Va.  Law  Reg.  647.  Set 
Huston's  Ex'rs,   6  Grat.   304. 

"Any  other  matter." — The  meaning  of  the  words,  "or 
matter,"  used  in  this  section  is  restricted  by  the  enuioeratei 
which  precede  them,  and  hence  no  set-oft  can  be  pleaded  I 
Cendant  which  does  not  grow  out  of  the  con/tract  In  the  suit. 
Manganese  Co.  v.  Virginia  Manganese  Co.,  91  -Va.  272,  21  ! 
note  1  Va.  Law  Reg.  119;  Gates  &  Son  Co.  v.  Richmond,  10! 
49  S.  E).  965. 

Sufficiency   of   plea. — Plea   must   allege   the    amount   to 
feadant  is  entitled  by  reason  of  the  matters  contained  therei 
V.  Williamson,   96  Va.   636,   32  S.   E.   42;    Richmond  Ice  Co. 
Ice  Co.,  99  Va.  239,  37  S.  E.  851,  note  6  Va.  Law  Reg.  824. 

A  plea  must  »how  that  the  offset  is  such  aa  may  be  set  up 
statute.     Watklns  v.  Hopkins'  Ex'r,  13  Grat.  743. 

The  facts  should  be  set  forth  with  sufficient  precision  anc 
to  apprise  the  plalntitC  of  the  character  of  the  defence  inten 
made,  and  to  enable  the  court  to  decide  whether  the  matter 
constitutes   a   valid   claim    to   an   equitable   relief.     Burtners 
24  Grat.  42. 

Federal  courts.— Because  of  the  doctrine  that  no  State  sti 
be  permitted  to  obliterate  the  ancient  distinction  between  law 
causes,  there  has  been  much  trouble  in  the  Federal  courts  of 
with  this  section.  While  matter  of  counter  claim  of  legal  n 
be  pleaded  In  a  law  cause  in  the  Federal  courts,  purely  equitab' 
can  not  be  set  up  in  such  causes.  And  this  rule  applies  w 
cause  originated  in  the  State  or  Federal  court.  In  this  coi 
has  been  held  that  matter  of  estoppel  in  pais  is  a  legal  defens 
Law  Reg.  340. 

See  note  of  Dotson  v.  Kirk,  under  section  6150. 

Rob  Judicata. — If  a  party  filing  such  a  plea  only  claims  ai 
a  part  of  the  damages  he  has  sustained,  and  then  brings  ai 
recover  for  other  damages,  a  plea  of  the  former  Judgment  is  8 
in  bar  to  the  action.     Huff  v.  Broyles,  26  Grat.  283. 

Damages,    though    nominal,    recovered    by    a   defendant 
plaintiff  on  a  covenant  in  a  deed  would  bar  any  subsequent  ac 
covenant,   although  the  grantees  were   subsequently  evicted. 
Riely's  Ex'r,  100  Va.  709,  42  S.  E.  872,  note  8  Va.  Law  Reg. 

Generally. — If,  In  an  action  by  a  grantor  against  the  g 
his  surety  on  a  bond  given  for  the  purchase  price  of  real  esti 
plea  be  filed  by  principal  and  surety  under  this  section  clai 
ages  for  a  breach  of  warranty  of  the  title,  the  surety  cannot  a 
cute  a  writ  of  error;  the  defence  is  personal  to  the  princip 
V.  Reily's  Ex'r,  100  Va.  709,  42  S-  E.  872,  note  8  Va.  Law  Reg 

Though  in  suit  to  collect  assessment  to  stock  from  sui 
may  set  up  defence  allowed  by  this  section,  those  defences  a 
to  him,  and  do  not  pass  to  the  transferee  of  the  stock.  Lewi 
vllle  Land  &  Imp.  Co.,  90  Va.  693,  19  S.  B.  781. 

The  general  rule  that  the  statute  of  limitations  must  1 
pleaded  has  no  application  to  a  plea  under  this  section, 
replication  which  is  allowed  to  such  plea  under  section  6146  1 
replication,  and  under  that  replication  the  plea  of  the  statut( 
tion  may  be  relied  on.  Sexton  v.  C.  Aultman  &  Co.,  92  Va 
E.  838      See  1  Va.  L.  Reg.  610. 

Upon  an  appeal,  under  section  2761,  a  county  has  the  i 
a  plea  of  set-off  under  this  section.  Luck  Const.  Co.  v.  Rus8( 
Va.  335,  79  S.  E.  393;  White  v.  Am.  Nat.  Life  Ins.  Co.,  11 
78  S.  E.  582. 

A  motion  by  lessor  for  Judgment  for  rent  is  an  action  at 
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neaning  of  this  section,  in  which  the  defendant  In  an  action  on  a 
ract  may  file  a  plea  of  set-off.  Newport  News  &  O.  P.  Ry.  &  Electric 
f.  Bickford,  106  Va.  182,  52  S.  E.  1011. 

An  agent  of  an  undisclosed  principal  when  sued  on  the  contract 
lie  other  party  thereto  may  set  up  as  a  defense  by  plea  under  this 
on  any  matter  which  would  entitle  him  to  recover  damages  or  relief 
ust  the  obligation  of  the  contract  against  the  plaintiff.  The  mere 
that  the  beneficial  interest  of  the  plea  is  in  another  constitutes  no 
nd  of  objection  thereto.  Leterman  v.  Charlottesville  L.  Co.,  110 
769,  67  S.  E.  281. 

Although  there  is  a  marked  conflict  in  the  authorities  as  to  whether 
non-residence  of  the  party  against  whom  set-ofT  is  sought  lo  be 
rted  is  good  ground  for  equitable  interference  to  allow  the  set-off, 
ust  be  said  that  the  majority  of  cases  in  which  non-residence  was 
red  have  held  it  sufficient  to  warrant  the  application  of  the  do<:trine. 
t  is  held  in  Ewing-Merkle  Electric  Co.  v.  UewisvlUe  lAght  &  W.  Co., 
Lrk.  594,  124  S.  W.  509,  annotated  in  30  U  R.  A.  (N.  S.)  21,  that 
ty  will  enforce  against  a  claim  of  a  non-resident  for  goods  sold 
delivered,  a  set-off  of  a  claim  of  the  purchaser  against  the  seller  for 
ch  of  warranty  in  another  transaction  between  them,  where  satls- 
on  of  such  claim  cannot  be  secured  by  action  without  compelling 
ndant  to  seek  the  courts  of  the  State  where  the  seller  resides.  See, 
,  6  Va.  L.  Reg.  858;  Vaught  v.  Meador,  99  Va.  569,  39  S.  E.  225, 
im.  St.  Rep.  908. 

As  to  what  verdict  should  be  upon  demurrer  to  the  defendant's 
ence  in  support  of  his  plea,  see  South  Roanoke  Land  Co.  v.  Roberts, 
/a.  489,  39  S.  E.   133.  note  7  Va.  Law   Reg    247. 

How  is  this  section  affected  by  section  6088,  providing  that  as- 
psit   niity  be  maintained  where  covenant  will  lie?     See   4   Va.  Law 

200,  201. 

Followed  in  Scott  v.  Boyd,   101  Va.  28,  42  S.  E.  918. 

For  full  discussion  for  difference  between  common-law  recoupment 

recoupment  under  this  section,  see  note  to  Bunting  v.  Cochran,  7 
Law  Reg.  332.  See,  also,  1  Va.  Law  Heg.  540;  Graves  Pleading  4, 
96-99,  124,  125;  Barton,  L.  Pr.  f2d  Ed.)  491,  506,  514;  3  Min.  (2d 
152;  4  Min.  (3d  Ed.)  769,  793,  947,  1284;  Burks'  Pleading  and 
;tlce,  pp.  101,  102,  117,  171,  175,  177,  178,  269,  338,  357,  406,  408, 

450,  451,  452,  453.  454,  455,   456,  457,  458,  459,   854. 

Cited  but  not  construed  in  4  Va.  Law  Reg.  770;  Liskey  v.  Paul, 
Va.  769,  42  S.  E.  875;  Saunders  v.  Bank,  112  Va.  443,  71  3.  E.  714; 
erson  v.  Union  Bank,  117  Va.  1,  83  S.  E.  lOSO;  Sutherland  v.  Wam- 
,  119  Va.  800,  89  S.  E.  87r. ;  Hoge  v.  Fidelity,  &c.,  Co.,  103  Va.  15, 
i.  E.  494;  Ney  v.  Wrenn,  117  Va.  85,  84  S.  E.  1;  Stewart  v.  Rogers, 

Va.  836,  86  S.  E.  161;  Briggs  v.  Cook,  99  Va.  273,  38  S.  E.  148, 
I  6  Va.  Law  Reg.  847.  In  this  case  no  exception  was  taken  to  the 
g  of  a  plea  under  this  section  to  a  motion. 

For  cases  before  the  statute,  see  Chew  v.  Moffett,  6  Munf.  120; 
lor  V.  King,  6  Munf.  358,  8  Am.  Dec.  746;  Wyche  v.  Macklin,  2 
d.  426;  Tomllnson's  Adm'rs  v.  Mason,  6  Rand.  16«;  Christian  v. 
er,  3  Leigh  78,   23  Am.  Dec.   251. 

See  notes  to  next  section. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
>ter  126,  section  5. 

See  Gregory's  Forms  Nos.  174,  215. 

ec,  6146.     Proceedings  thereupon;  effect  of  plea  on  relief  in 

ity. — If  a  defendant,  entitled  to  such  plea  as  is  mentioued  in 
preceding  section,  shall  not  tender  it,  or  though  he  tender  it, 
t  be  rejected,  he  .shall  not  be  precluded  from  such  relief  in 
ity  as  he  would  have  been  entitled  to  if  the  preceding  section 
I  not  bsen  enacted.    If,  when  an  issue  in  fact  is  joined  thereon, 
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such  issue  be  found  against  the  defendant,  he  shall  b 
relief  in  equity  upon  the  matters  alleged  in  the  plea,  i 
such  ground  as  would  entitle  a  party  to  relief  against 
in  other  cases.  Every  such  issue  in  fact  shall  be  upoi 
replication  that  the  plea  is  not  true ;  and  the  plaintiff  i 
evidence  on  such  issue  any  matter  which  could  be  gi 
dence  under  a  special  replication  if  such  replication  w( 
(Code  1887,  §  3300.) 

Rerisors*  Note.— The  words,  "for  not  being  ottered  ii 
formerly  appearing  after  "rejected"  in  line  three  of  the  tex 
omitted.  No  reason  waa  seen  for  this  restriction,  and  It  was 
the  defendant  should  be  alloived  the  relief  in  equity  if  ti 
tendered  and  rejected  for  any  cause. 

The  only  replicaitlon,  under  this  section,  which  is  allow 
under  section  6146  is  a  general  replication  that  the  plea  is  i 
under  that  replication  the  plea  of  the  statute  of  limitations  n 
on.     Sexton  v.  C.  Aultman  &  Co.,  92  Va.  20,  22  S-  E.  838. 

The  statute  of  Jeofails  did  not  apply  to  the  omission  to 
such  replication,  and  the  lailure  to  reply  entitled  the  i 
nominal  daioagee,  but  the  defendant  waired  the  irregularity 
trial  without  it.  Briggs  v.  Cook,  99  Va.  275,  38  S.  E.  148 
Law  Reg.  863.     See  McMillion  y.  Dobbins,  9  L«igb  422. 

After  verdict  motion  will  not  be  entertained  to  set  it  ai 
no  issue  had  been  joined  on  the  special  plea.     Id. 

If  a  defendant  who  is  entitled  to  the  defenses  contemplati 
'6146  falls  to  avaU  himself  thereof  by  special  plea  of  set-olT,  '. 
relief  by  cross  bill  in  a  suit  to  enforce  the  judgni«nt.  Rohr 
land,  116  Va.  756,  82  S.  E.  711. 

Cited  but  not  construed  In  Kinzie  v.  Rlely's  Ex's,  100 
S.  E.  872;  Selden  v.  Williams,  108  Va..B42,  62  S.  E.  380; 
Union  Banlc,  117  Va.  1,  83  S.  E.  1080. 

See  Graves  Pleading  97,  98;  Barton,  L.  Pr.  (2d  Ed.) 
(3d  Ed.)  795;  Burks'  Pleading  and  Practice,  pp.  357.  408,  H 

For  W.  Va.  decisions  on  similar  statute,  see  Justis' 
chapter  126,  section  6. 

Sec.  6147.    Effect  of  chapter  on  voluntary  bonds.— 

this  chapter  shall  impair  or  affect  the  obligation  of  ai 

other  deed  deemed  voluntary  in  law  upon  any  party 

his  representatives.    (Code  1887,  §  3301.) 

See  1  Va.  Law  Reg.  640;  3  Min.  (2d  Ed.)  153;  4  Mln.  (9 
Graves  Pleading  97,  99. 

Sec.  6148.  If  plea  or  set-off  goes  to  part  only  of  deman 
proceeded  in. — If  the  defendant  file  a  plea  or  accouni 
which  covers  or  applies  to  part  of  the  plaintiff's  den 
ment  may  be  forthwith  rendered  for  the  part  not  cc 
and  the  costs  accrued  until  the  filing  of  the  plea  or  ai 
the  case  shall  be  proceeded  with  for  the  residue,  as  if  t 
which  judgment  was  rendered. had  not  been  included  th 
if,  in  addition  to  such  plea  or  account,  the  defendant 
other  plea,  going  to  the  whole  or  residue  of  the  demai 
shall  not  be  continued  as  to  the  part  not  controverted 
or  account  of  set-offs,  unless  good  cause  be  shown  foi 
tinuance.  A  failure  to, take  such  judgment,  however,  ) 
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the  plea  or  account  is  filed,  shall  not  operate  a  discontinuance  of 
the  cause.     (Code  18S7,  §  3302.) 

Bevisors'  Note. — The  last  sentence  is  new. 

See  Graves  Pleading  101;  ^  Mln.  (3d  Bd.)  794;  Barton,  L.  Pr.  (2d 
Ed.)    507;   Burks'   Pleading  and  Practice,  pp.  433,  435,  448,  874. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
^apter  126,  section  8. 

Sec.  6149.  Defendant  claiming  set-off,  put  on  footing  of  a  plain- 
tiff.— A  defendant  who  files  a  plea  or  account  under  this  chapter, 
shall  be  deemed  to  have  brought  an  action,  at  the  time  of  filing 
such  plea  or  account,  against  the  plaintiff,  and,  if  he  be  a«signee 
jr  transferee,  also  against  the  person  with  whom  the  contract  sued 
on  was  originally  made  and  under  whom  the  plaintiff  claims,  ac- 
2ording  to  their  respective  interests,  for  the  matters  mentioned  in 
such  plea  or  account,  and  the  plaintiff  shall  not,  after  the  plea  or 
account  is  filed,  dismiss  his  case,  without  the  defendant's  consent, 
but  the  defendant's  claim  shall  be  open  to  the  same  ground  of  de- 
fense to  which  it  would  have  been  open  in  any  action  brought  by 
bim  thereon.     (Code  1887,  §  3303.) 

Does  not  make  party  bringing  the  action  a  defendant,  or  the  party 
filing  the  plea  a  plaintiff,  within  the  meaning  oif  section  6168,  or  deprive 
the  personal  representatives  of  the  party  bringing  the  action  of  the  right 
to  have  It  revived  in  their  names  by  motion,  Klnzie  v.  Riely's  Ex'r,  100 
Va.  711,  42  S.  E.  872,  note  8  Va.  Law  Reg.  655. 

Statute  of  limitations  may  be  set  up  by  plaintiff  as  defence  to  de- 
fendant's off-sets.     Trimyer  v.  Pollard,  5  Grat.  460,  462. 

Although  defendant  be  'deemed  to  have  brought  an  action,"  if  trial 
be  had  without  replication  to  defendant's  plea,  it  is  not  ground  for  re- 
versal.     Briggs  V.  Cook,  99  Va.  273.  38  S.  E.  148.  6  Va.  Law  Reg.  847. 

For  rule  in  court  of  equity,  see  Fitzgerald  v.  Jonee,  1  Munf.  150. 

Cited  but  not  construed  in  Botetourt  County  v.  Burger,  86  Va.  530, 
10  S.  E.  264;  Letenaan  v.  Charlotteeville  L.  Co.,  110  Va.  769,  67  S. 
E.    281. 

See  Barton.  L.  Pr.  (2d  Ed.)  116,  508,  525,  686;  4  Min.  (3d  Ed.) 
787  et  seq.,  934,  1448;  Graves  Pleading  94,  97;  Burks'  Pleading  and 
Practice,   pp.   436,   440,   441,   443,   5fl7. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  126,  section  9. 

See  Gregory's  Forms  No.  172. 

Sec.  6150.  Other  proceedings. — Other  proceedings  shall  be  as  fol- 
lows: 

First.  If  plaintiff  is  the  person,  or,  etc.,  with  whom  the  contract 
was  made,  how  set-off  applied  and  judgm,ent  given. — If  the  plaintiff 
be  a  person  with  whom  the  contract  sued  on  was  originally  made, 
or  the  personal  representative  of  such  person,  on  the  trial  of  the 
ease,  the  jury  shall  ascertain  the  amount  to  which  the  defendant 
is  entitled,  and  apply  it  as  a  set-off  against  the  plaintiff's  demand, 
and,  if  the  said  amount  be  more  than  the  plaintiff  ia  entitled  to, 
shall  ascertain  the  excess,  and  fix  the  time  from  which  interest  is 
to  be  computed  on  the  same,  or  any  part  thereof.  Judgment,  in 
such  case,  shall  be  for  the  defendant  against  the  plaintiff  for  said 
excess,  with  such  interest  from  the  said  time  till  payment. 
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Second.  If  he  is  assignee  of  such  person,  and  defendant 
exceeds  ■plaintiff's  demand,  defendant  may  waive  for  the  ea 
If  the  plaintiff  claims  as  assignee  or  transferee  under  a  pers 
whom  the  contract  sued  on  was  originally  made,  and  the 
ant's  claim  exceeds  the  plaintiff's  demand,  the  defendant 
plea  or  in  a  writing  filed  with  his  account,  may  waive  the 
of  his  claim  as  to  any  excess  beyond  the  plaintiff's  claim, 
upon,  the  further  proceedings  shall  be  upon  the  plaintiff' 
and  the  defendant's  counter  claim  as  a  defense  thereto;  or, 
of  such  waiver. 

Third.  He  may  have  person  under  whom  plaintiff  claims 
party,  and  obtain  judgment  against  him  for  such  excess 
defendant  may,  by  rule  issued  by  the  court,  or,  on  tiis  app 
issued  by  the  clerk  of  the  court  in  vacation,  or  by  reasoni 
tice  in  writing,  such  rule  or  notice  substantially  statin?  the 
ant's  claim,  make  the  person,  under  whom  the  plaintiff  cl 
aforesaid,  a  party  to  the  suit ;  and,  on  the  trial  of  the  case,  1 
shall  ascertain  and  apply,  as  provided  in  the  first  sub-div 
this  section,  the  amount  and  interest  to  which  the  defendai 
titled;  and,  for  any  excess  beyond  the  plaintiff's  demand  fo 
such  person  under  whom  the  plaintiff  claims  as  aforesaid  i 
with  such  interest  as  the  jury  allows,  judgment  shill  be  r 
for  the  defendant  against  such  person.     (Code  1887,  §  330- 

It  defendant  does  not  obtain  judgment  for  excess  of  his 
over  plaintiff's  claim,  he  cannot  afterwards  sue  for  sui^h  excess. 
Broyles,  26  Grat.  283.  See  Kinzie  v.  Riely's  Ex'r,  100  Va. 
S.  E.  872. 

Where  the  full  amount  of  a  set-oft  allowed  to  a  defendant 
$500  (now  $300),  an  appeal  lies  to  this  court  on  behalf  of  I 
plainant,  although  the  amount  decreed  against  him  is  less  tl 
sum.     Bunting  v.  Cochran,  99  Va.  558,  39  S.  E.  229. 

In  an  action  in  a  Federal  court  by  a  vendor  against  a  p 
of  standing  timber  for  breach  of  the  contract,  if  defendant  c 
that  the  vendor  has  failed  to  perform  the  contract,  he  can  do 
by  way  of  defense  or  counter-claim;  set-ofts  and  counter  clai 
legal  character  being  available  to  defendant  in  an  action  at  la 
Federal  courts,  if  allowed  by  State  practice,  even  to  the  extent  of 
defendant  to  recover  judgment  against  the  plaintiff.  Dotson 
(Circuit  Court  of  Appeals,  Fourth  Circuit),  180  Fed.  14. 

See  Graves  Pleading  94,  97;  4  Min.  (3d  Ed.)  791,  792 
Pleading  and  Practice,  pp.  436,  441,  442,  443,  448,  449;  Gregory 
No.   172;    notes  to  five  preceding  sections. 
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CHAPTEB  266. 


162. 


The  proceeding,  when  de- 
fendant disclaims  interest  in 
the  subject;  how  right  of 
third  party  tried. 
How  claim  of  third  party 
tried  to  property  distrained 
or  levied  on. 

153.  Sale  of  property  '  where  no 
forthcoming  bond  is  given; 
power  of  court  to  make  or- 
ders ;   costs. 

164.  Indemnifying  bond  to  officer; 
its  penalty  and  condition. 
Course  of  officer,  when  it  is 
given,  and  when  not;  where 
returned,  when  given. 


Interpleader. 

See. 

6155. 

6156. 


Effect  of  such  bond. 

Claimant  may  give  suspend- 
ing bond;  its  effect;  when 
claimant  of  property  re- 
quired to  have  title  settled; 
presumption;  suits  on  such 
bonds. 

6167.  How  forthcoming  bond  taken 

of  claimant  of  propeiUy  the 
sale  whereof  has  been  bus 
pended;  sale  of  property  it 
expensive  to  Iceep  or  perish- 
able. 

6168.  When  property  sells  for  more 

than  claim,  how  surplus 
paid. 


Sec.  6151.  The  proceeding,  when  defendant  disclaims  interest  in 
le  subject;  how  right  of  third  party  tried. — Upon  affidavit  of  a 
efendant  in  any  action  that  he  claims  no  interest  in  the  subiect 
latter  of  the  action,  but  that  some  third  party  has  a  claim  t'lereto, 
nd  that  he  does  not  collude  with  such  third  party,  btit  is  ready  to 
ay  or  dispose  of  the  subject  matter  of  the  action  as  the  conrt  may 
irect,  the  court  may  make  an  order  requiring  such  third  party  to 
ppear  and  state  the  nature  of  his  claim,  and  maintain  or  relinquish 
;,  and  in  the  meantime  stay  the  proceedings  in  such  action.  If 
ich  third  party,  on  being  served  with  such  order,  shall  not  appear, 
le  court  may,  on  proof  of  the  plaintiff's  right,  render  judsonent 
3r  him,  and  declare  such  third  party  to  be  forever  barred  of  any 
laim  in  respect  of  the  subject  matter,  either  against  the  plain- 
.ff  or  the  original  defendant,  or  his  personal  representative.  If 
iich  third  party,  on  being  so  served,  shall  appear,  the  court  shall 
llow  him  to  make  himself  defendant  in  the  action,  and,  either  in 
lid  action  or  otherwise,  cause  such  issue  or  issues  1o  be  tried  as  it 
lay  prescribe,  and  may  direct  which,  party  shall  be  considered  the 
laintiff  in  the  issues,  and  shall  give  judgment  upon  the  verdict 
endered  on  such  trial,  or,  if  a  jury  be  waived  by  the  parties  inter- 
sted,  shall  determine  their  claims  in  a  summary  way.    (Code  1887. 

2998.) 
This  section  was  talcen  from  English  statute  1  &  2  Wm.  IV.,  c.  68. 
ts  object  is  to  give  relief  without  compelling  the  party  seeking  it  to 
ave  recourse  to  a  bill  of  interpleader.  It  does  not  take  away  the  right 
f  a  party  to  file  bill  of  interpleader.  The  remedy  is  concurrent;  yet 
'  a  sheriff  or  stakeholder  have  filed  such  a  bill,  then  having  made  his 
lection  the  common-law  courts  will  not  Interfere.  Report  of  Revisers, 
849,  p.  764. 

This  statute  does  not  enlarge  the  rules  governing  bills  of  inter- 
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pleader  and  does  not  limit  or  affect  the  equitable  jurisdictio 
subject.  They  merely  furnish  an  additional  and  cumulativi 
Runkle  v.  Runkle,   112  Va.   788,  72  S.  E.  695. 

See  this  case  for  the  requirements  necessary  to  a  bill  of  in 
not  under  the  statute. 

A  sheriff  may  file  a  bill  of  interpleader  to  settle  the  right  o 
taken  under  an  execution,  and  to  which  there  are  conflicting  cl 
an  injunction  will  not  ibe  granted  to  stay  a  suit  against  him  i 
should  sell  the  goods,  as  the  statutes  provide  an  adequate  r< 
him,  and  he  is  not  bound  to  act  unless  indemnifled.  Storrs 
4  Hen.  &  M.   506. 

Unsuccessful  claimant  who  makes  it  necessary  for  holdei 
erty  to  file  bill  of  interpleader  should  pay  costs.  Beers  v.  S 
Leigh  153. 

Where    auctioneers    are   stakeholders    and  ,  trustees    of   pr 
sales  made  by  them,  and  bound  to  pay  the  proceeds  to  one  of  ti 
claimsint,  upon  condition  agreed  upon,  equity  has  jurisdiction 
on  a  bill  filed  by  one  of  the  claimants  against  the  auctioneer 
other  claimant.      Townes  v.  Birchett,   12  Leigh  173. 

The  plaintiff  in  a  suit  of  interpleader  continues  to  be  a  s 
and  necessary  party  until  he  has  fully  rendered  the  debt,  duty, 
thing  required  of  him.     George  v.   Pilcher,   28   Grat.    299,   26 
350. 

Where  shares  of  stock  in  a  corporation  have  been  attax 
proceeding  instituted  against  a  stockholder,  and  said  corpor 
been  summoned  as  a  garnishee;  where  along  with  the  answer  o 
poration  ah  affidavit  is  filed,  as  provided  by  this  section — the  coi 
require  such  third  person  to  appear  and  state  the  nature  oif  1 
and  maintain  or  relinquish  the  same.  C.  &  O.  R.  Co.  v. 
Grat.  502. 

A  party  having  an  agreement  with  judgment  debtor  to  i 
him,  for  valuable  consideration  received,  certain  after-acquired 
property,    may    interplead    against    creditor    levying    on    such 
First  Nat.  Bank  v.  Turnbull,  32  Grat.  695,  34  Am.  Rep.  791. 

Followed  in  Leftwich  v.  Wells,   101  Va.   255,  43  S.  E.   36' 

Cited   in  dissenting  opinion  of  Buchanan,  J.,  in   Clement 
Bros.-Paynes  Co.,  113  Va.  547,  75  S.  E.  294,  18  Va.  L.  Reg.  437 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  An 
chapter  10  7,  section  1. 

See  Gregory's  Forms  No.  257. 

Sec.  6152.  How  claim  of  third  paxty  tried  to  property  d 
or  levied  on. — When  property,  of  the  value  of  more  thai 
dollars,  is  taken  under  a  warrant  of  distress,  or  under  a 
fieri  facias  issued  by  a  justice,  or  when  property  of  any 
taken  under  a  writ  of  fieri  facias  issued  by  the  clerk  of  a  c< 
any  person,  other  than  the  party  against  whom  the  proces 
claims  such  property,  or  the  proceeds  or  value  thereof,  th 
court  of  the  county,  or  the  circuit  or  corporation  court  of 
poration,  in  which  the  property  is  taken,  or  the  jud^e  of  sii 
in  vacation,  upon  the  application  of  the  officer,  where  no 
fying  bond  has  been  given,  or,  if  one  has  been  givi?n,  on  tl 
cation  of  the  person  who  claims  such  property  and  has  gi 
suspending  bond  as  is  hereinafter  mentioned,  or  of  the  pa 
ing  said  process,  may  cause  to  appear  before  such  court 
the  party  issuing  such  process  as  the  party  making  such  cl 
such  court  may  exercise,  for  the  decision  of  their  rights,  al 
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the  powers  and  authority  prescribed  in  the  preceding  section. 
'ode  1887,  §  2999;  1902-3-4,  p.  597.) 

Revisors'  Note. — The  words,  "or  of  tlie  party  issalng  said  process," 
pearini;  in  lines  twelve  and  thlrt«en  of  the  text  are  new,  bat  are  taken 
substance  from  the  first  sentence  of  section  3000  of  the  former  Oo^» 
mended  1902-8-4,  p.  597). 

It  is  intended  by  this  section  to  afford  the  remedy  where  no  in- 
mnifylng  bond  is  given,  either  at  the  instance  of  the  officer  or  one 
the  parties  interested.  *  •  *  With  the  exception  of  a  temporary 
privation  of  the  use  of  the  specific  property,  it  (this  section)  will  at- 
in  in  a  more  simple  way  everything  that  can  now  be  attained  by  a 
•it  of  replevin  or  a  bill  in  equity  to  restrain  the  sale.  Report  of 
svisors,   1849,   p.   765.      Replevin  abolished,   section   6784. 

For  -discussion  of  replevin  and  this  Its  statutory  substitute,  see 
len  V.  Hart,  18  Grat.  722. 

Where  property  taken  in   execution  is  forbidden  to  be  sold  under 

I  idea  of  a  prior  lien,  the  sheriff  must  nevertheless  pfoceed  to  make 
s  return.  Upon  the  refusal  of  the  party  to  give  an  Indeminity,  he 
ight.   on  application  to   the  court,   have  had   further  time  given  him 

make  his  return,  and  in  the  meantime  have  put  it  upon  the  parties 
ncemed  to  litigate  their  rights  to  the  property  In  question  by  filing  a 

II  for  that  purpose.     Balrd  v.  Rice,  1  Call  18,  1  Am.  Dec.  497. 

Equity  will  entertain  a  bill  to  protect  equitable  separate  estate  oif 
arried  women,  although  under  this  section  there  Is  complete  and  ade- 
late  provision  at  law  furnishing  the  remedy  desired.  Filler  v.  Tyler, 
Va.  458,  22  S.  E.  235;   1  Va.  Law  Reg.  350,  and  note. 

On  appeal  from  a  judgment  rendered  on  a  trial  of  claim  by  third 
frson  to  property  levied  on  under  execution,  an  order  of  a  court  issued 
a  chancery  cause,  the  record  of  which  was  admitted  In  evidence,  can- 
>t  be  reviewed.      Partlow  v.  Lickliter,  100  Va.  631,  42  S.  B.  671. 

Form  of  order  for  process  of  interpleader  by  court  In  term.  4  Min. 
!d  Ed.)  1632;  of  order  for  interpleader  by  circuit  Judge  in  vacation, 
,.  1632;  of  application  lor  process  of  interpleader  by  claimant  of  effects 
vied  on.  Id.  1631. 

For  a  form  under  this  section,  see  statement  of  facts  in  Edmunds  v. 
obbie  Piano  Co.,  97  Va.  588,  34  S.  E    472. 

See  Burks'  Pleading  and  Practice,  pp.   12,  47,  217,  218,  664. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
lapter  107,  section  2,  5. 

Sec.  6153.  Sale  of  property  where  no  forthcoming  bond  ia  sfiven; 
owcr  of  court  to  make  orders;  costs-^ln  such  fease  as  is  men-- 
oned  in  the  preceding  section,  the  court,  where  no  bond  is  given  for 
le  forthcoming  of  the  property,  or,  the  judge  thereof  in  vacation 
lay.  before  a  decision  of  the  rights  of  the  parties,  make  an  order 
)r  the  sale  of  the  property,  or  any  part  thereof,  on  such  t«>rms  aa 
le  court  or  judge  may  deem  advisable,  and  for  the  proper  applica- 
on  of  the  proceeds.  In  any  case  before  mentioned  in  this  chap- 
;r,  the  court  or  judge  may  make  all  such  rules  and  orders,  and 
nt'er  such  judgment  as  to  costs  and  all  other  matters  as  may  be 
list  and  proper.     (Code  1887,  g  3000;  1902-3-4,  p.  597.) 

Revisors'  Note. — The  substance  of  tlie  first  sentence  of  this  section 
s  it  stood  before  the  revision  ha»  been  transferred  to  the  preceding 
ectiora.     See  revisors'   note  to  that   section. 

See  Burks'  Pleadin?  and  Practice,  pp.   12,  217,  218,  219,  654. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  107,  section  6. 

Sec   6154.    Indenmifying  bond  to  officer;  its  penalty  and  condi- 
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tion.  Course  of  oflficer,  when  it  is  given,  and  when  not;  v 
turned,  when  given. — If  any  officer  levies  or  is  required  t 
fieri  facias,  an  attachment,  or  a  warrant  of  distress  on  j 
and  a  doubt  shall  arise  whether  the  said  property  is  liable 
levy,  he  may  give  the  plaintiff,  his  agent  or  attorney  at 
tice  that  an  indemnifying  bond  is  required  in  the  ease;  b( 
thereupon  be  given  by  any  person,  with  good  security,  pa 
the  officer  in  a  penalty  equal  to  double  the  value  of  the  j 
with  condition  to  indemnify  him  against  all  damage  which 
sustain  in  consequence  of  the  seizure  or  sale  of  said  prop^ 
to  pay  to  any  claimant  of  such  property  all  damage  which 
sustain  in  consequence  of  such  seizure  or  sale,  and  hIso  to 
and  defend  to  any  purchaser  of  the  property  such  -^state  or 
therein  as  is  sold.  If  such  indemnifying  bond  be  not  give 
a  reasonable  time  after  such  notice,  the  officer  may  refuse 
on  such  property,  or  may  restore  it  to  the  person  from  wl 
session  it  was  taken,  as  the  case  may  be.  If  it  be  given,  tl 
shall  proceed  to  levy  if  he  has  not  already  done  so,  or  if 
has  been  released.  Any  indemnifying  bond  taken  by  an  offic 
this  section  shall  be  returned  by  him  within  twenty  day 
clerk's  office  from  which  the  fieri  facias  or  attachment  is 
if  the  fieri  facias  or  attachment  was  not  issued  by  a  clerl 
office  of  the  court  to  which  the  attachment  is  returnable, 
be  a  fieri  facias  or  distress  warrant,  to  the  office  of  the 
which  the  officer  who  levied  the  fieri  facias  or  di-stress  war 
appointed,  or  in  which  he  qualified.  (Code  1887,  §  3001 :  1 
505.) 

Revisers'  Note. — The  fli«t  pait  of  this  section  is  taken  fron 
part  of  section  3001  of  the  former  Code  (ainende<l  1897-8, 
The  latter  part  of  the  section  is  taken  from  section  30O2  of  thi 
1887. 

It  will  be  observed  that  the  last  few  lint*  of  the  revised  sect 
"Oi-  if  it  be  a  fieri  facias  or  distress  warrant,  to  the  otllce  of  tJif 
which  the  officer  WHO  LEVIED  TH*:  FIERI  FACIAS  OR  t 
WARRANT  was  appointed,  or  in  which  he  qualified."  Fom 
laiifpiage  was:  "Or  if  it  be  an  execution,  to  the  office  of  the 
which  SUCH  OPHCER  was  appointed  or  in  which  he  qualified." 

Equity  jurisdiction. — Although  a  party  whose  property  is 
execution  to  satisfy  the  debt  of  another  may  proceed  to  rec 
property,  or  damages  for  the  taking  and  detention  thereof,  in 
at  law,  and  although  it  is  competent  tor  a  sheriff  having  doubts 
title  of  property  taken  in  execution  to  demand  from  the  credit 
demnifying  bond,  yet  neither  of  these  remedies  is  in  exclu; 
proceeding  in  equity  having  for  its  object  the  detention  of  the 
in  specie.      Wilson  v.  Butler,  3  Munf.  564. 

Effect  of  omission  or  of  in.sertion  of  condition  not  required 
a  court  or  officer  taking  a  bond  has  the  authority  or  capacit 
it,  and  by  mistake  some  of  the  conditions  prescribed  are  omil 
condition  not  authorized  is  inserted,  the  bond  is  not  vitiated  i 
statute,  by  express  terms  or  necessary  implication,  makes  it  wh 
the  bad  does  not  vitiate  the  good;  and  the  bond  may  be  sued 
as  the  conditions  are  good  as  a  statutory  bond.  Aylett  v.  Roan 
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2;  Pratt  v.  Wright,  13  Grat.  176,  67  Am.  Dec.  767;  Gibson  v.  Beckham, 
Grat.  321;   Jackson  v.  Hopkins,  92  Va.  604,- 2'4  S.  E.  234. 

A  constable,  sheriff,  or  otlier  officer,  who  sells  property  taken  under 
?cution,  is  not  pi-otected  from  an  action'  of  tre&pass  by  the  claimant, 
less  the  indemnifying  bond  taken  by  him  under  the  statute  conform 
all  respects  to  that  act,  and  particularly  contains  the  clause  inserted 
■  the  benefit  of  the  person  claiming  title  to  the  property.  McClunn  v. 
3€l,  2   Va.  Cas.  256. 

In  the  abstract  of  the  case  of  Dabney  v.  Catlett,  12  Leigh  383,  It 
pears  that  the  court  decided  that  an  indemnifying  bond  which  omitted 
3  covenant  for  the  protection  of  a  purchaser  of  the  property  seized, 
a  sale  by  the  sheriff,  was  not  a  good  statutory  bond,  and  would  not 
otect  the  sheriff  against  an  action  by  the  claimant  of  the  property. 
the  case  of  .-Vylett  v.  Roane,  1  Grat.  282,  the  court,  referring  to  the 
ove  case,  states  that  it  did  not  decide  that  the  bond  was  not  a  good 
itutory  bond  for  any  purpose,  and  that  a  bond  similarly  executed  was 
od  in  other  respects,  though  omitting  the  covenant  for  the  protection 
the  purchaser,  and  was  a  good  statutory  bond,  as  far  as  the  claimant 
the  property  was  concerned,  and  in  an  action  by  the  claimant  against 
B  sheriff  could  be  offered  l)y  (he  sheriff  In  bar  of  the  action.  See  Id., 
..  Rep.  Anno. 

In  an  action  against  a  constable  for  taking  the  prop«rty  of  the 
lintiff  upon  three  executions  against  a  third  person,  the  constable  filed 
separate  plea,  in  which  he  set  up  an  indemnifying  bond  executed  by 
a  plaintiffs  in  the  execution.  The  plaintiff  craved  oyer  of  the  bond, 
d  demurred  to  the  plea.  Held,  that  it  is  not  necessary  to  set  out  the 
dgments  in  the  plea;  that  the  executions  appear  on  their  face  to  be 
lued  by  a  justice  of  Hardy  county,  yet,  in  fact  having  been  issued  by 
justice  of  Hampshire,  where  they  were  levied,  and  this  being  averred 
the  plea,  they  are  valid,  and  give  authority  to  the  officer  to  execute 
em :  that  it  is  not  necessary  to  set  out  the  executions  In  the  indemnlf y- 
?  bond;  that  an  indemnifying  bond  may  be  taken  on  several  executions; 
at  a  firm  being  the  plaintiffs  in  the  execution,  the  'bond  executed  by 
e  of  the  firm,  in  the  partnership  name,  is  a  good  bond  of  the  person  so 
ecuting  it;  that  the  reciting  in  the  bond  of  the  names  of  the  plaintiffs 
the  execution  by  their  partnership  name  is  sufficient.  .Davis  v.  Davis, 
Grat.  363. 

Pleading  and  practice. — An  action  in  an  indemnifying  bond  given 
a  sheriff  for  sale  of  property  taken  in  execution,  under  statute  1  Rev. 
ide,  chapter  134,  sections  25,  26,  27,  must  be  brought  in  the  name  of 
e  sheriff,  but  it  can  only  be  maintained  at  the  relation  of  the  party  in- 
red.  Though  the  party  injured  is  not  named  as  relator  In  the  declara- 
>n  or  other  pleading,  yet  if  the  breach  assigned  is  that  the  obligor  did 
It  pay  the  damages  sustained  by  B.  by  reason  of  the  sale,  and  if  a 
ecial  verdict  in  the  cause  shows  that  B.  is  the  relator,  or  supposing  the 
eading  defective  in  this  particudar,  the  defect  is  Qured  after  verdict  by 
atute  of  jeofails.     Lewis  v    Adams,  6  Leigh  320. 

In  an  action  on  an  indemnifying  bond  the  relator  claims  title  to 
e  property  sold  under  a  sale  made  by  one  partner,  without  the  knowl- 
ge  or  consent  of  the  other,  of  partnership  property.  The  relator  may 
cover  for  the  undivided  interest  of  the  partner  who  made  the  sale,  under 
general  allegation  in  the  declaration  of  his  ownership  of  the  property. 
>rkner  v.  Stuart,  6  Grat.  197. 

An  indemnifying  bond  given  to  a  sheriff,  under  statute  1  Rev.  Code, 
lapter  134,  sections  25,  26,  can  only  be  put  in  suit  at  the  relation  of 
e  person  having  the  legal  title  co  the  property  taken  in  execution  and 
Id  by  the  sheriff,  not  at  the  relation  of  any  person  having  an  equitable 
ght  therein.      Garlands  v.  Jacobs,   2  Leigh  661. 

In  an  action  on  a  bond  of  indemnity  given  to  the  officer  for  the  sale 

property   under   execution,    at   the   relation   of   the  claimant   of   the 

•operty,   the  declaration  states  the  obligation  to  be  that  the  obligors 

)und   themselves  to  pay,   among  other  things,  to  any  person  claiming 

Lie  to  the  property  levied  on,  all  damages  which  such  claimant  mi^ht 
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sustain  by  the  seizure  and  sale,  etc.     On  the  trial  the  plalnl 
In  evidence  an  Indemulfj'lng  bond,   in   a  penalty,   and   with   a 
Held   no   variance,    and    the   evidence   admissible.      Kevan    v. 
Grat.    274.      This  case  approves   the   declaration   given  in   Car 
Anderson,  5  Munf.  32. 

A  declaration  on  an  indemnifying  bond  in  the  name  of  t 
istrator  de  bonis  non  of  the  high  sheriff  sets  out  the  bond  a 
himself.  Without  craving  oyer  of  the  bond,  the  defendants  d 
there  is  enough  in  the  declaration  to  enal?le  the  court  to  ] 
judgment  according  to  law  and  the  very  right  of  the  cause,  the 
should  be  overruled.      Duval  v.  Malone,  14  Grat.  24. 

Any    person    claiming    the    property    sold    under    an    execi 
prosecute  an  action  of  debt  on  the  indemnifying  bond,  in  the  ni 
sheriff  or  other  officer  to  whom  it  was  taken,  without  provinf 
damage   has   been   sustained    by   such    officer.      Carrington    v, 
5   Munf.   32. 

In  a  declaration  on  a  bond  with  collateral  condition,  1! 
two  assignments  of  breaches,  and  either  assignment  be  gooc 
whole  declaration  is  demurred  to,  the  demurrer  ought  to  be 
Martin  v.  Sturm,   5  Rand.   693. 

While  the  bond  cannot  be  recovered  on  as  a  statutory  1 
in  this  case  it  is  not  opposed  to,  McClunn  v.  Steel,  2  Va.  Cas. 
as  the  declaration  contains  two  counts,  and  one  bond  being  go 
mon  law,  the  general  demurrer  must  be  overruled,  and  th 
allowed  to  prove  his  damages  under  the  second  count.  Martir 
5  Rani1.  693. 

Form  of  declaration  by  a  claimant  of  property  on  an  inc 
bond,  see  Carrington  v.  Anderson,  5  Munf.  32. 

Evidence. — In  an  action  on  an  indemnifying  bond,  bro 
person  claim,ing  the  property  sold,  the  deputy  sheriff  who  sold 
erty  under  the  execution,  and  took  the  bonds,  is  not  a  compete 
for  the  defendants  to  prove  that  the  property  belonged  to  1 
against  whom  the  execution  issued.  Wilson  v.  Alexander,  9  1 
Carrington  v.  Anderson,  5  Munf.  32. 

In  an  action  on  an  indemnifying  bond,  at  the  relation  of 
claiming  unideiv  a  deed  of  trust  from  the  debtor  in  the  execu 
the  levy  of  which  the  bond  was  taken,  the  grantor  in  the  deed 
debtor  in  the  execution,  is  a  competent  witness  for  the  plainti 
son  V.   Ford,   2   Grat.    16,   and  note  thereto   Va.   Rep.  Anno. 

In  debt  on  an  indemnifying  bond  given  to  a  sheriff  for  s 
sale  of  a  slave  under  execution,  it  is  competent  for  the  defi 
prove  that  the  relator  of  the  plaintiff  had  only  a  life  estate  in 
though  it  appears  that  he  had  bona  fide  purchased  of  the  ten; 
an  absolute  estate.     Stevens  v.  Branstord,  6  Leigh  24  6. 

In  an  action  on  an  indemnifying  bond,  the  declaration  a 
the  obligors  bound  themselves  to  indemnify,  etc.  In  the  bond  i 
themselves,  their  heirs,  executors,  and  administrators,  jc 
severally.  Held,  that  this  was  substantially  the  same  as  d( 
the  declaration,  and  should  have  been  permitted  to  go  to  t 
evidence  in  support  of  the  declaration.     Dickinson  v.  Smith,  5 

Liability  of  oflflcer. — Where  a  debtor  against  whose  goods 
attempts  to  levy  an  execution  informs  the  officer  that  he  was 
and  claimed  the  benefits  of  his  homestead  exemption,  and  at 
the  homestead  law  had  only  recently  gone  into  effect,  and  i 
informed  the  execution  creditor  of  the  claim,  and  demanc 
demnifying  bond,  and  the  creditor  refused  to  give  one,  it  was 
the  circumstances  were  sufficient  to  justify  the  officer  in  refus 
unless  the  creditor  gave  the  indemnifying  bond,  and  that  the 
his  sureties  were  not  liable  where  the  debt  was  lost  through 
levy.     Huffman  v.   Leffell's  Ex'r,   32  Grat.   41. 

Execution  issued  upon  a  contract  made  before  the  C 
allowing  a  debtor  to  set  apart  his  homestead  took  effect.  ' 
levied  on  the  property  of  the  debtor,  who  gave  a  forthcoming  1 
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ioh  the  debtor  claims  his  homestead  in  the  property.  The  officer  there- 
in releases  it,  without  first  notifying  or  requiring  the  creditor  to  give 
indemnifying  bond.  The  property  is  afterwards  lost  to  the  creditor. 
Id,  the  sheritr  and  his  sureties  are  liable  to  the  creditor  for  the  balance 
)  upon  his  claim.  Sage  v.  Dickinson,  33  Grat.  361,  distinguished 
m  Huffman  v.  Lettell's  Ex'r,   32  Grat.   41. 

See  note  on  Statutory  Bonds  to  Goolsby  v.  Strother,  21  Grat.  108, 
,  Rep.  Anno. 

Generally. — Form  of  Indemnifying  bond,  4  Min.  (3d  Ed.)  1582;  of 
ilaration   in  debt   on   indemnifying  bond,   Id.   1651. 

See  Gregory's  Forms  Nos.   28,   397,   398,   503,   604. 

Sec.  6155.  Effect  of  such  bond. — The  claimant  or  purchaser  of 
;h  property  shall,  after  such  bond  is  so  returned,  be  barred  of 
■f  action  against  the  officer  levying  thereon,  provided  the  security 
(rein  be  good  at  the  time  of  taking  it.     (Code  1887,  §  3003.) 

Revisors'  Note. — This  section  is  talien  from  the  first  part  of  section 
)3  of  the  former  Code. 
If  the  claimant  should  bring  his  action  against  the  sergeant,  it  will 
be  sufficient  for  him  to  show  that  he  has  established  his  claim  to  the 
iperty  in  the  action  on  the  indemnifying  bond;  he  must  go  further, 
1  show  that  the  sergeant  failed  in  his  official  duty  In  not  taking  a 
vent  bond,  or  in  taking  one  in  which  the  obligors  have  since  become 
olvent.      Stevens  v.  Bransford,  6  Leigh  250. 

3ec.  6156.  Claimant  may  give  suspending  bond;  its  effect;  when 
imant  of  property  required  to  have  title  settled;  presumption; 
ts  on  such  bonds. — The  sale  of  any  property  levied  on  under  a 
ri  facias  or  distress  warrant  shall  be  suspended  at  the  instance 
any  claimant  thereof  who  will  deliver  to  the  officer  bond,  with 
od  security,  in  a  penalty  equal  to  double  the  value  thereof,  pay- 
le  to  said  oflBcer,  with  condition  to  pay  to  all  persons  who  may 
injured  by  suspending  the  sale  thereof,  until  the  claim  thereto 
1  be  adjusted,  such  damage  as  they  may  sustain  by  such  suspen- 
n.  If  the  property  claimed  to  be  liable  by  virtue  of  the  process 
)resaid  is  in  the  possession  of  any  of  the  parties  against  whom 
;h  process  was  issued,  but  is  claimed  by  any  other  person  or  per- 
is, or  is  claimed  to  belong  to  any  other  person  or  persons,  the 
icer  having  such  process  in  his  hands  to  be  executed  shall,  whether 
indemnifying  bond  has  been  given  or  not,  after  notice  to  the 
.imant,  or  his  agent,  proceed  to  execute  the  same  notwithstand- 
l  such  claim,  unless  the  claimant  of  said  property  or  some  one 
•  him  shall  give  the  suspending  bond  aforesaid,  md  shall  within 
irty  days  after  such  bond  is  given  proceed  to  have  the  title  to 
d  property  settled  in  accordance  with  the  provisions  of  this  chap- 
•.  And  in  case  such  claimant  or  some  one  for  him  fails  to  give 
ch  bond,  or  having  given  such  bond  fails  to  have  such  proceed- 
?s  in-stituted  as  aforesaid  to  settle  the  title  thereto,  said  property 
all  be  conclusively  presumed  to  be  the  property  of  the  party  in 
ssession.  For  the  purposes  of  this  section,  a  person  making  a 
lim  of  ownership  of  property  on  behalf  of  another  shall  be  deemed 
be  the  latter 's  agent,  and  the  notice  required  by  'his  section  may 
verbal  or  in  writing.     Upon  any  such  bond  as  is  mentioned  in 
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this  or  the  preceding  section,  an  action  may  be  prosecut 
name  of  the  officer  for  the  benefit  of  the  claimant,  cred 
chaser,  or  other  person  injured,  and  such  damages  rec( 
said  suit  as  a  jury  may  assess.  The  same  may  be  prosec 
a  writ  of  fieri  facias  had  in  the  name  of  such  officer  when  1 
in  like  manner  as  if  he  were  alive. 

Revisors'  Note. — Tlil.s  section  Is  taken  from  the  latter  papf 
3001  of  the  Oode  of  1887  (amended  1897-8,  p.  505),  and  the  i 
of  section  3003  of  that  Code.  It  will  be  not«l  that  the  clain 
quired  to  have  the  title  settle<l,  and  tlie  presumption  of  owner* 
party  In  possession  arises  whether  the  piaintifT  lias  given  an  inc 
bond  or  not.  See  Fields- AVatk ins  Co.  v.  Hensle.v,  117  V^a.,  a 
666,  86  S.  E.  113,  construing  the  former  language. 

The  revised  section  provides  that  (he  olflccr  shall,  "Aftei 
the  claimant,  or  lus  agent,  proceed  to  sell."     Notice  was  dee? 
able,   if   not   necessary.     See   Windsor   v.   McVeigh,   93   IT.   8. 
provision  is  made  for  a  publication  of  the  notice  In  the  event 
cannot  be   personal  or   substituted  service.      It    is   hardly   pro! 
such  publication  would   be  necessary,   as   it  Is  provided  that 
may  be  given  t.o  the  claimant  or  his  agent.     If  the  claimant 
claim   in  person,   of  course,   th«;   notice  may  be  served   on   him 
made  for  him  by  another,  the  latter  is,  for  the  pur|)oses  of  tl 
made  the  agent  of  the  claimant  (.see  fourth  sentence).     Such  s 
is  believed  to  be  valid.      If  a  person  is  authoriz-e*!  to  make  a 
another^  or  to  make  the  st.itement  tliat  the  property  belongs  t 
he  may  properly  be  treated  as  the  agent  of  the  party  in  a  pro 
this  nature. 

The  last  few  words  of  section  3')01  of  the  former  Oode  j 
before  the  revision,  exempting  the  ofHcer  from  liability,  ' 
omitted  from  this  section  l>ecause  covered  by  section  6155.  I 
attachments  has  been  omitted,  also,  bec.iuse  provided  for  In  cli 

The  claimant  must  not  only  execute  the  suspending  bone 
but  must  within  thirty  days  from  tne  execution  of  such  bon 
the  proceedings  provided  to  settle  the  title  to  the  property  so 
and  upon  his  failure  to  have  such  proceedings  instituted,  the  ] 
to  be  conclusively  presumed  to  be  the  property  of  the  party  in 
Fields-Watklns  Co.  v.  Hensley,  117  Va.  661,  86  S.  B.  113. 

See  revisors'  note  above. 

Form  of  suspending  bond  in  case  of  interpleader,  4  Mln 
1630. 

Sfce  Burks'  PI.   &   Pr.,  pp.   215-219. 

Se|C.  6157.  How  forthcoming  bond  taken  of  claimant  ol 
the  saJe  whereof  has  been  suspended ;  sale  of  property  if 
to  keep  or  perishable. — The  sheriff  or  other  officer  levyi 
of  fieri  facias  or  distress  warrant  on  property,  the  sale  o 
suspended  under  this  chapter,  at  the  instance  of  a  claimai 
may,  if  such  claimant  desire  the  property  to  remain  in 
session  as  it  was  immediately  before  the  levy,  and  if  tl 
one  in  which  a  bond  for  the  forthcoming  of  the  prope 
prohibited  from  being  taken  from  the  debtor  by  section 
hundred  and  twenty-four,  take  from  the  claimant  a  bond, 
ficient  surety,  in  a  penalty  cqiial  to  double  the  value  of 
erty,  payable  to  the  creditor,  with  such  recital  as  is  r« 
,  a  forthcoming  bond  taken  from  the  debtor,  and  with 
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it  the  property  shall  be  forthcoming  at  such  day  and  place  of 
le  as  may  be  thereafter  lawfully  appointed;  whereupon  sucli 
Dperty  may  be  permitted  to  remain,  at  the  risk  of  such  claimant, 
such  possession  as  it  was  immediately  before  the  levy^  and  sec- 
ns  sixt\--five  hundred  and  twenty,  sixty-five  hundred  and  twenty- 
e,  sixty-five  hundred  and  twenty-three,  sixty-five  hundred  and 
enty-four,  and  sixty-five  hundred  and  twenty-five,  shall  apply  to 
ch  forthcoming  bond  in  like  manner  as  to  a  forthcoming  bond 
cen  from  the  debtor.  But  notwithstanding  such  forthcoming  bond 
given,  if  such  property  be  expensive  to  keep  or  perishable,  the 
art  in  which  proceedinsrs  in  the  case  under  section  sixty-one  hun- 
ed  and  fifty-two  are  pending  or  may  be  had,  or,  the  jtidge  thereof 
vacation,  may,  before  a  decision  of  the  rights  of  the  parties  under 
;h  proceedings,  on  the  application  of  such  claimant  or  of  the  sure- 
in  such  suspending  or  forthcoming  bond,  after  reasonable  notice 
the  intended  application  has  been  given  by  such  claimant  or  the 
rety  to  the  other  parties  in  the  case,  order  a  sale  of  the  property, 
any  part  thereof,  on  such  terms  as  the  court  or  judge  may  deem 
visable;  and  the  court  shall  apply  the  proceeds  according  to  the 
d  rights  when  determined.     (Code  1887,  §  3004;  1902-3-4,  p.  597.) 

Title  acquired  at  sheriff's  sale. — A  fair  purchase  under  a  sherilT's 
e,  without  knowledge  of  any  improper  oonduet  on  the  part  of  the 
leer,  acquires  a  valid  title  to  tlie  property  purctiafied,  and  tlie  remedy 
the  party  injured  is  by  action  at  law  for  damages  against  the  sheriff, 
e  same  remedy  applies  \vhere  a  sheriff  has  Improperly  refused  a  forth- 
tning  bond  when  he  ought  to  have  received  it.  Hamilton  v.  Shrews- 
ry,  4  Rand.  427,  15  Am.  Dec.  779. 

Compare  Saunders  v.  Pate.  4  Rand.  8,  where  U  was  decided  that  a 
srift  selling  under  an  exwution,  with  good  faith,  incurs  no  responsl- 
ity  as  to  title,  there  being  no  implied  warranty  raised  by  the  law 
der  such  a  sale.  The  rule  of  caveat  emptor  applies  to  such  a  case. 
e  distinction  seems  to  be  that  where  proceedings  under  execution  are 
loUy  void,  as  where  A.'s  property  is  levied  on  for  B.'s  debt,  no  title 
sses;  but  otherwise  where  the  execution  is  valid  so  far  as  to  bind 
sperty,  but  the  proceedings  of  the  sheriff  thereunder  are  simply  Irre- 
lar  or  improper. 

Under  the  act  of  assembly  concerning  sheriffs  (Rev.  Code,  Vol.  2,  p. 
0),  the  sheriff,  having  received  the  bond  of  Indemnity,  Is  bound  to 
1  the  property  taken  in  execution,  whether  It  belongs  to  the  debtor 
not.  In  such  a  case  there  is  no  implied  warranty  by  the  sheriff  of 
B  title  to  the  property  sold,  nor  implied  promise  to  refund  the  purchase 
>ney  if  the  buyer  be  evicted.     Stone  v.  Pointer,  5  Munf.  287. 

For  discussion  of  proceedings  on  motion  on  forthcoming  bond,  see 
rter  v.  Grant's  Adm'x,  32  Grat.   769. 

Cited  in  Hancock  v.  Whitehall  Tobacco  Warehouse  Co.,  100  Va.  443. 
S.  E.  860. 

Form  of  delivery  or  forthcoming  bond  by  claimant,  In  order  to  regain 
ssession  of  the  effects  pending  suit.  4  Mln.   (3d  Ed.)  p.  1632. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
apter  107,  section  7. 

Sec.  6158.    When  property  sells  for  more  than  claim,  how  surplus 

jd. — When  property,  the  sale  of  which  is  indemnified,  sells  for 
ore  than  enough  to  satisfy  the  execution,  attachment,  or  distress 
arrant  under  which  it  is  taken,  the  surplus  shall  be  paid  by  the 

(2766) 


DigitHed  by  VjOOQ  IC 


§6159 


AWARDS 


ofiBcer  into  the  court  to  the  office  whereof  the  inderanifyi 
is  required  to  be  returned,  or  as  such  court  may  direct, 
court  may  make  such  order  for  the  disposition  thereof,  eit 
porarily,  until  the  question  as  to  the  title  of  the  propert; 
determined,  or  absolutely,  as  in  respect  to  the  rights  of  th( 
ested  may  seem  to  it  proper.     (Code  1887,  §  3005.) 


CHAPTER  257. 
Awards. 


Sec.  Sec. 

6159.  Submission  of  controversy  to       6161. 

arbitration;  may  be  entered 

of    record;     rule    of    court       6162. 

thereon.  6163. 

6160.  Submission  irrevocable;  pow- 

er of  court  over  it. 


How  award  entere 
judgment  of  court 
For  what  award  se' 
Fiduciary  may  subi 
bitration. 


Sec.  6159.  Submission  of  controversy  to  arbitration;  mj 
tered  of  record;  rule  of  court  thereon. — Persons  desiring  to 
controversy,  whether  there  be  a  suit  pending  therefor  or 
submit  the  same  to  arbitration,  and  agree  that  such  rubmis 
be  entered  of  record  in  any  court.  Upon  proof  of  such  a| 
out  of  court,  or  by  consent  of  the  parties  given  in  court,  i 
or  by  counsel,  it  shall  be  entered  in  the  proceedings  of  sue 
and  thereupon  a  rule  shall  be  made,  that  the  parties  shall  s 
the  award  which  shall  be  made  in  pursuance  of  such  ag 
(Code  1887,  §  3006.) 

Under  a  former  statute  (1  Rev.  Code,  chapter  114),  a  subr 
arbitration  by  a  rule  of  court  of  a  controversy  in  a  suit  pending 
within  the  statute  concerning  awards,  and  so  the  court  mighi 
to  judgment  on  the  award  at  the  same  term  to  which  it  was 
Wheatley  v.  Martin's  Adm'r,  6  Leigh  62.  See,  aiso,  Halcomb  v.  J 
2  Call  433;   Mitchell  v.  Kelly,  1  Call  37  9. 

Parol  award — Boundaries. — Parties  may  agree  to  settle  bi 
tion  the  division  line  between  their  lots  of  land,  and  an  award 
pursuance  of  a  submission  for  that  purpose  will  bind  the  pa 
though  the  arbitrators  make  a  parol  award,  where  the  submisi 
not  require  it  to  be  in  writing.      Miller  v.  Miller,  99  Va.  125,  37  i 

Death  of  plaintiff. — After  submission  to  arbitration  by  rule 
the  suit  is  revived  by  his  administrator.  The  administrator  of 
and  the  defendant  proceed  in  the  arbitration  without  any  new 
sion.  Held,  the  death  of  the  plaintiff  did  not  avoid  the  submis 
the  award  under  it  is  good.      vVheatley  v.   Martin's  Adm'r,  6  I 

Insurance  losses. — See  sections  4308,  4309. 

Statute  cumulative. — As  to  statutes  prescribing  a  method  foi 
tion  being  merely  cumulative,  see  8  Va.  Law  Reg.   139. 

Generally. — For  a  case  which  was  submitted  to  arbitrati( 
this  chapter,  see  Drewry-Hughes  Co.  v.  Throckmorton,  120  Va. 
S.  E.   818. 

Cited   but   not   construed,    McKennie   v.    Charlottesville  R. 
Va.  70,  65  S.  E.  503. 
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For  monographic  note  on  Arbltratltni  and  Award,  see  Bassett's 
Ldm'r  t.  Cunningham's  Adm'r,  9  Qrat.  684,  Va.  Rep.  Anno. 

For  editorial  comment  on  this  section,  see  16  Va.  L.  R.  644. 

On  the  subject  of  award  under  statute  and  otherwise,  see  Barton, 
...  Pr.  680,  4  Min.  (3d  Ed.)  170  et  seq.  and  note;  Burks'  Pleading  and 
'ractice,  pp.  23,  24;  Bassett's  Adm'r  v.  Cunningham's  Adm'r,  9  Grat. 
184,  Va.  Rep.  Anno.;  Coupland  v.  Anderson,  2  Call  106;  Britton  v.  Wll- 
iams'  Devisees,  6  Munt.  463;  Sutton  v.  Dickinson,  9  Leigh  142;  Corbln 
',  Adama,  76  Va.  68;  Doyle  r.  Patterson,  84  Va.  800,  6  S.  E.  138;  Canada 
'.  Barksdale,  84  Va.  742,  6  S.  E.  10. 

Form  of  arbitraUon  bond,  4  Min.  (3d  Ed.)  1679. 

For  W.  Va.  decisions  on  similar  statute,  see  Juslls'  Annotations, 
hapter  108,  section  1. 

Sec.  6160.    Submission  irrevocable;  power  of  court  over  it. — ^No 

ueh  submission,  entered  or  agreed  to  be  entered  of  record  in  any 
ourt,  shall  be  revocable  by  any  party  to  such  submission,  vnthout 
he  leave  of  such  court;  and  such  court  may,  from  time  to  time, 
enlarge  the  term  within  which  an  award  is  required  to  be  made. 
Code  1887,  §  3007.) 

Either  party  may , withdraw  from  an  agreement  to  arbitrate  made 
iter  a  cause  of  action  has  arisen  and  before  the  award  has  been  rendered, 
nch  an  agrreement  being  no  bar  to  suit  at  law  or  in  equity,  and  no  founda- 
lon  for  a  decree  of  specific  performance,  the  only  remedy  being  an 
ction  tor  damages  growing  out  of  the  breach  of  submission.  Long  v. 
-ong,  6  Call  431;  Corbln  t.  Adams,  76  Va.  68;  Rison  v.  Moon.  91  Va. 
84,  22  S.  E.  166.  Otherwise  where  the  submission  is  under  the  statute, 
Min.  (3d  Ed.)  174. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  108,  section  2. 

Sec.  6161.  How  award  entered  as  the  jud^fment  of  court. — Upon 
he  return  of  any  such  award,  made  under  such  an  agreement 
whether  any  previous  record  of  the  submission,  or  a  rule  there- 
ipon,  has  been  made  or  not),  it  shall  be  entered  up  as  the  judgment 
ir  decree  of  the  court,  unless  good  cause  be  shown  against  it  at  the 
irst  term  after  the  parties  have  been  summoned  to  show  cause 
gainst  it.     (Code  1887,  §  3008.) 

Cited  but  not  construed.  The  question  of  the  constitutionality  of 
he  section  was  sought  to  be  presented  but  was  not  decided  on  account 
•f  procedure.     Plzzlni  t.  Grlnnan,  112  Va.  241,  70  S.  E.  860. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  108,  section  3. 

Sec.  6162.    For  what  award  set  aside. — ^No  such  award  shall  be 

et  aside,  except  for  errors  apparent  on  its  face,  unless  it  appear  to 

lave  been  procured  by  corruption  or  other  undue  means,  or  that 

here  was  partiality  or  misbehavior  in  the  arbitrators  or  umpireb.  or 

iny  of  them.    But  this  section  shall  not  be  construed  to  take  away 

he  power  of  courts  of  equity  over  awards.    (Code  1887,  §  3009.) 

Plain  mistake  of  law. — Where  an  order  has  been  entered  in  a  pend- 
ng  cause  submitting  the  matters  in  dispute  to  arbitration,  and  the 
j-bitrators  have  before  them  the  pleadings  and  exhibits,  duly  consider 
hem,  and  return  them  to  court  with  their  award;  if  it  appears  from  an 
nspection  of  the  whole  that  the  arbitrators  have  made  a  plain  and  palp- 
able mistake  of  la^  there  can  be  no  valid  ground  for  refusing  relief  in 
ueh  cases.     Moore  v.  Luckess'  Next  of  Kin,  23  Grat.  160. 

If  the  arbitrators  intended  to  conform  to  the  law  in  making  their 
iward,  but  failed  to  do  so,  and  such  mistake  plainly  appears,  the  court 
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will  grant  lei.ot  in  favor  of  infant  distributee,  however  much  tl 
tor  may  have  contributed  to  the  mistake.  Moore  v.  Luckess' 
Kin,  23  Grat.  168. 

Misbehavior  of  arbitrators — Appointment  of  third  arb 
Notice  to  parties. — Where  two  arbitrators,  who  have  power  to  i 
third  in  case  of  their  disagreement,  disagree,  and  make  the  app< 
it  is  necessary  to  inform  the  parties  in  interest  of  the  appointn 
give  them  reasonable  opportunity  to  produce  evidence  touching 
ters  in  controversy.  In  the  absence  of  an  agreement  to  that  efl 
not  sufficient  for  the  third  arbitrator  to  derive  his  knowledg 
evidence  from  the  other  arbitrators.  The  case  should  be  rel 
him.      Coons  v.  Coons,  95  Va.  434,  28  S.  E.  885,  64  Am.  St.  Re] 

Submission  to  arbitration  of  three  or  any  two;  two  join  in  th 
giving  notice  of  the  award   concluded,  and   being  about  to   be 
to  the  third,  who  does  not  join  in  it.      Held,  this  is  no  objectic 
validity  of  the  award.     Wheatley  v.  Martin's  Adm'r,   6  Leigh   6 

Although  the  submission  of  a  case  to  arbitration  where 
depending  In  a  court  of  law  does  not  come  within  the  provisioi 
statute  of  awards  (as  it  then  existed),  yet  the  court  (in  which 
mission  is  made  a  rule  of  court)  has  a  general  superintendence 
award  made  by  virtue  of  such  submission,  and  may  annul  it 
behavior  of  the  arbitrators,  apparent  mistakes  on  itai  face,  et 
unnecessary  in  such  case  to  resort  to  a  court  of  equity  to  i 
Graham's  Adm'rs  v.  Pence,  6  Rand.  529. 

Two  arbitrators  meet  on  the  day  appointed  to  decide  the  cs 
red  to  them,  and  continue  the  case  for  good  cause  shown  by  the  di 
On  the  same  day  they  determine  that  they  will  no  longer  act  a^ 
tors,  and  give  notice  of  their  declination  to  the  parties.  But 
pressed  by  the  plaintiff  they  are  prevailed  on  by  him  to  act  a? 
authorize  the  plaintiff  to  give  notice  to  the  defendant  of  the  i 
place  for  arbitrating  it.  The  defendant  on  the  day  and  at  t 
protests  against  their  power  to  act,  and  refuses  to  submit  his  ca 
evidence  to  them.  The  arbitrators,  however,  proceeded  to  i 
award  on  the  plaintiff's  ex  parte  evidence.  Such  misbehavior  ai 
award.      Graham's  Adm'rs  v.  Pence,  6  Rand.  529. 

Award  set  a^ide  in  part. — In  this  case,  where  the  arbltrato 
a  certain  item  of  the  account  of  the  appellant,  with  interest  then 
the  respective  periods  when  they  arose  or  were  contracted,  such 
items  as  were  barred  by  the  statute  of  limitations,  and  which  it 
the  intention  of  the  arbitrators  to  strike  out,  but  which  they  hi 
to  do,  were  stricken  out  by  the  court,  and  the  award  held  valid 
residue.      Moore  v.  Luckess'  Next  of  Kin,   23  Grat.  160. 

Equitable  relief. — While,  under  our  statute,  courts  of  law  c< 
aside  awards,  except  for  errors  apparent  on  the  face  of  the  aw 
less  the  award  was  obtained  by  corruption  or  other  undue  ii 
for  misbehavior  of  the  arbitratoi-s,  a  court  of  equity  is  not 
stricted,  and  may  grant  relief  in  cases  in  which  in  equity  and  g 
science  relief  should  be  granted.  Moore  v.  Luckess'  Next  of 
Grat.  168. 

Where  every  party  in  interest  is  before  the  court  upon  a  b 
aside  the  award  upon  grounds  which  unquestionably  gives  a 
equity  jurisdiction,  this  jurisdiction  having  once  attached  for  the 
of  injunction,  the  court  may  decide  the  whole  controversy  an 
a  final  decree,  though  all  the  issues  are  legal  in  their  nature  anc 
of  being  tried  by  a  court  of  law,  and  the  legal  remedies  then 
quate.  Coons  v.  Coons,  95  Va.  434,  28  S.  E.  885,  64  Am.  St.  I 
3  Va.  Law  Reg.   716. 

A  court  of  equity  will  not  set  aside  an  award  for  objection 
if  available  at  all  were  available  at  law,  but  of  which  the  party 
avail  himself  at  law,  there  being  no  surprise  proved,  though 
and  no  fraud  proved  or  alleged.  Wheatley  v.  Martin's  Adm'r 
62. 

It  is  equally  the  rule  of  equity  as  of  law  that  the  reason  fo 
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side  an  award  must  appear  on  the  face,  or  there  must  be  misbehavior  in 
le  arbitrators,   or  some   palpable   mistake.      Id. 

Generally. — Cited  but  not  construed,  McKennle  v.  CharlottesTlUe  R 
o.,  110  Va.  70,  65  S.  E.  503;  Pl/zini  ▼.  Orlnnan,  112  Va.  241,  70  S.  E 
50. 

See  Burka'  PI.  &  Pr.,  p.  29. 

Cases  bearing  on  subject  of  arbitration  and  award,  but  which  do 
ot  construe  this  section:  Shermer  r.  Beale,  1  Wash.  11;  Pleasants  v. 
OSS,  1  Wash.  156,  1  Am.  Dec.  449;  Smallwood  v.  Mercer,  1  Wash.  290; 
eftwich  V.  Stovall,  Id.  303;  Mitchell  v.  Kelly,  1  Call  379;  Holcomb  v. 
loumoy,  2  Call  433;  Rosa  v.  Overton,  3  Call  309,  2  Am.  Dec.  552; 
aylor's  Adm'r  v.  Nicolson,  1  Hen,  &  M.  67;  Morris  v.  Ross,  2  Hen.  &  M. 
08;  Fletcher  v.  Pollard,  Id.  544;  Brickhouse  v.  Hunter,  4  Hen.  &  M. 
63.  4  Am.  Dec.  528;  Hollin^worth  v.  Liupton.  4  Munf.  114;  Ligon  v. 
ord,  5  Munf.  10;  Manlove  v.  Thrift,  Id.  493;  Richards  v.  Brocken- 
rough's  Adm'r.  1  Rand.  449;  Miller  v.  Kennedy,  3  Rand.  2;  Head  ▼. 
luir,  3  Rand.  122;  Smith  v.  Smith,  4  Rand.  95;  Risen  ▼.  Berry,  Id.  275; 
lay  V.  Yancey,  4  Leigh  3  62;  I^ee  v.  PatUlo,  Id.  436;  Martin  v.  Martin, 
2  Leigh  495;  Byars  v.  Thompson,  12  Leigh  560,  37  Am.  Dec.  680; 
ollard  V.  Lumpkin,  6  Grat.  398.  52  Am.  Dec.  128;  Bassett's  Adm'r  v. 
unningham's  Adm'r,  9  Grat.  6S4,  and  note  thereto  "Va.  Rep.  Anno; 
unsford  v.  Smith,  12  Grat.  554;  Crane's  Guardian  v.  Orano,  21  Grat. 
79;  Forrer  v.  Coffman,  23  Grat.  871;  WlllouRhby  v.  Thomas,  24  Grat. 
21;  Pollock's  Adm'r  v.  Sutherlin,  25  Grat.  78;  Adams  v.  Hubbard,  Id. 
29;  Lynchburg  Female  Orphan  Asylum  v.  P\)rd,  Id.  670;  City  of  Ports- 
louth  V.  Norfolk  Co.,  31  Grat.  728;  Shipman  v.  Fletcher,  83  Va.  601, 
S.  E.  198. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  108,  section  4. 

Sec.  6163.  Fiduciary  may  submit  to  axbitration. — Any  personal 
epreseutative  of  a  decedent,  guardian  of  an  infant,  committeft  of 
n  insane  penson,  or  trustee,  may  submit  to  arbitration  any  suit  or 
latter  of  controversy  touching  the  estate  or  property  of  such  de- 
edent,  infant,  or  insane  person,  or  in  respect  to  which  he  is  tnis- 
ee.  And  any  submission  so  made  in  good  faith,  and  the  award 
lade  thereupon,  shall  be  binding  and  entered  as  the  judgment  of  a 
curt,  if  so  required  by  the  agreement,  in  the  same  manner  as  other 
ubmissions  and  awards.  No  such  fiduciary  shall  ba  responsible  for 
ny  loss  sustained  by  an  award  adverse  to  the  interests  of  his  ward, 
Qsane  person,  or  beneficiary,  under  any  such  trust,  unless  it  was 
aused  by  his  fault  or  neglect.    (Code  1887,  §  3010.) 

Next  of  kin  may  cont<'st  award. — ^Where  the  executor  declinee  to 
ppose  the  confirmation  of  the  award,  the  next  of  kin  may  maintain  a 
uit  for  that  purpose.  A  court  of  equity  alone  has  jurisdiction  in  such 
.  case.     Moore  v.  Luckess'  Next  of  Kin,  23  Grat.  160. 

For  decisions  upon  cases  arising  before  the  statute,  see  Wheatley 
'.  Martin's  Adm'r,  6  Leigh  62;  Nelson's  Adm'r  v.  Cornwell,  11  Grat. 
'24;  Thompson's  Adm'r  v.  Thompson's  EJx'r,  6  Munf.  514. 

A.S  to  compromise  by  fiduciaries.— See  sections  5440,  5789. 

Generally. — The  following  additional  cases  touch  on  the  general 
ubject  of  arbitration  and  award,  but  do  not  construe  these  atatutea: 
ilcAlister  v.  McAlister.  1  Wash.  193;  Turner  v.  Moffett,  2  Wash.  70; 
aacon  V.  Crump,  1  Call  575;  Turberville  v.  Self,  4  Call  580;  Beverley  v. 
iteynolds,  Wythe  121;  Dawson  v,  Wlnslow,  Id.  114;  Harrison  v.  Brock, 
[  Munf.  22;  Kincald  v.  Cunningham,  2  Munf.  1;  Green  v.  Bailey,  5  Munf. 
J46;  Dust  V.  Conrod,  5  Munf.  411;  Horrel  t.  McAlexander.  3  Rand.  94; 
\rmstrong  v.  Armstrong,  1  Leigh  491;  Blerly  v.  Williams,  5  Leigh  700; 
Merrit  v.  Smith,  6  Leigh  486;  Chapline  r.  Overseers  ot  Poor,  7  Leigh  231, 
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30  Am.  Dec.  504;  Harrison  v.  Wortham,  8  Leigh  296;  Dool 
Malcpm,  8  Leigh  608,  31  Am.  Dec.  671;  Scates  v.  Wilson,  9  Leig 
Boyd's  Heirs  v.  Magruder's  Heirs,  2  Rob.  761;  McCormick  v.  Bla 
4  Grat.  133;  Cauthorn  v.  Courtney,  6  Grat.  382;  Price  v.  Via's 
8  Grat.  79;  Morris  v.  Morris,  9  Grat.  67  3;  Kijdwell  v.  B.  &  O.  R. 
Grat.  676;  Jenkins  v.  Liston,  13  Grat.  535;  Condon  v.  South  Side 
14  Grat.  302,  and  note  thereto,  Va.  Rep.  Anno.;  laege  v.  Bossii 
Grat.  83,  76  Am.  Dec.  189;  Carroll  Co.  v.  Collier,  22  Grat.  310; 
V.  Hubbard,  25  Grat.  129,  and  note  thereto,  Va.  Rep.  Anno.; 
Vance,  27  Grat.  571;  Wood  v.  Shepherd,  2  Pat.  &  H.  442:  Tilley  v 
Fire  Ins.  Co.,  86  Va.  811,  11  S.  E.  120;  Mills  v.  Norfolk  &  W. 
90  Va.  523,  19  S.  E.  171;  Rison  v.  Moon,  91  Va.  384,  22  S.  I 
Miller  v.  Miller,  99  Va.   125,  37  S.  E.  792. 

For   W.    Va.   decisions   on   similar   statute,   see   Justis'   Annoi 
chapter  108,  section  5. 


CHAPTER  258. 

Death    or   Change   of    Parties,    and    the   Discontinuance    of    Caus 

Prosecuted. 


Sec. 

have  continuance  or 
pleadings. 

6169.  Scire  facias  may  be  is 
vacation,  and  order 
vival  entered  at  rule 

6170.  Where  party,  whose 
cease,  is  defendant,  h 
proceeded  in. 

6171.  When    discontinued, 
revived. 

6172.  When  for  five  years  i 
ceeding  In  a  case  bat 
tinue  it,  court  may  si 
from  the  docket. 

6173.  Decree  In  a  suit,  wher 
her  of  parties  exceeds 
and  one  of  them  dies 

6174.  Right  of  absent  party 
tion;    when  new  party  may  hearing. 

Sec.  6164.    When  death,  or,  etc.,  occurs  after  verdict  and 
judgment,  how  judgment  entered. — Where  a  party  dies,  or  b* 
convict  of  felony,  or  in.sane,  or  the  powers  of  a  party  who  is 
sonal  representative  or  committee  cease,  if  such  f.net  occur 
verdict,  judgment  may  be  entered  as  if  it  had  not  occurred. 
1887,  §  3305.) 

Revisors'  Note. — The  words,  "or  a  female  party  marries,"  fo 
appearing  in   this   section,   have  been  omitted.     See  new   section 

In  personal  injury  case  if  trial  court  erroneously  sets  aside  a 
for  plaintiff  and  on  second   trial   deteadant  gets  judgment  and  p 
then  dies,  his  personal  representative  may  have  writ  of  error  to 
the  action   of   the   trial   court  on   the   first   trial.     Jackson   v.   Wl( 
112  Va.  128,  70  S.  E.  539. 

Cited  but  not  construed  in  Booth  v.  Dotson,  93  Va.  233,  24 
935.  See  Barton,  C.  Pr.  (2d  Ed.)  175;  4  Mln.  (3d  Ed.)  975-9 
(2770) 


Sec. 

6164.  When  death,  or,  etc.,  occurs 

after  verdict  and  before 
judgment,  how  judgment 
entered. 

6165.  Where   It   occurs   as  to  any 

of  several  plaintiffs  or  de- 
fendants in  a  suit,  the  cause 
of  which  survives,  how  suit 
to  proceed;  how,  on  death 
of  a  joint  defendant. 

6166.  Effect  of  marriage  of  female 
plaintiff  or  defendant. 

6167.  Where  it  occurs  after  appeal. 

etc.,  how  judgment  or  de- 
cree entered. 

6168.  For  and  against  whom  scire 

facias  may  be  sued  out; 
when    suit   revived   on    mo- 
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For   W.    Va.   decisions  on  similar  statute,  see  Justls'   Annotations, 
>ter  127,  section  1. 

ec.  6165.  Where  it  occurs  as  to  any  of  several  plaintiffs  or  de- 
lants  in  a  suit,  the  cause  of  which  survives,  how  suit  to  proceed; 
',  on  death  of  a  joint  defendant. — Where  such  fa^.t  occurs  in  any 
re  of  a  cause,  whether  it  be  in  a  court  of  original  or  appellate 
sdiction,  if  it  occur  as  to  any  of  several  plaintiffs  or  defendants, 
suit  or  action  may  proceed  for  or  against  the  others,  if  the  cause 
uit  or  action  survive  to  or  against  them;  and  no  suit  (unless  it 
personal  action  which  dies  with  the  person)  shall  abate  as  to  a 
y  sued  jointly  with  another,  who  shall  die  during  the  pendency 
uch  suit  or  action,  but  in  all  cases  where  such  suit  or  action 
Id  have  abated,  the  same  may  be  revived  against  the  personal 
esentative  of  the  decedent,  and  if  it  be  an  action  at  law  shall 
eed  thenceforward  as  a  separate  action  against  such  personal 
esentative,  as  though  sueh  decedent  had  been  a  sole  defendant, 
le  1887,  §  3306.) 

Revlsors'  Note. — The  language  of  this  section  as  It  stood  before  the 
ion  indicated  that  the  I^cgislatura  intended  it  to  apply  to  actions 
i\v.  This  was  more  manifest  from  the  last  three  lines  of  the  see- 
as  found  in  the  Code  of  1887.  The  word  "snit"  was  apparently 
in  the  sense  of  "action."  Equity,  independently  of  any  statute, 
jurLsdirtion  to  relive  a  suit  by  a  bill  of  revivor,  or  by  supplemen- 
bill  in  tJie  nature  of  a  bill  of  revivor,  bat  it  seems  had  no  power  to 
e  a  suit  by  swire  facias  until  that  power  wa»  conferred  upon  it  In 
and  by  Act  of  Parliament  15  and  16  Vict.,  chap.  86,  sec.  2.  (See 
?l's  Chancer)-  PI.  &  Prac,  4th  E<I.,  pp.  1506-1509).  It  would  seem 
able  that  the  right  to  revive  by  scire  facias  should  be  conferred, 
sfore,  on  a  court  of  equity  in  Virginia  as  was  done  in  England,  al. 
?h  the  scire  facia.s  Is  not  often  resorted  to  in  equity  practice.  The 
>n  now  expressly  applies  to  suits  as  well  as  actions. 
An  appeal  from,  or  supersedeas  to,  an  order  quashing  an  execution 
1st  two  defendants,  need  not,  if  one  of  them  die,  be  revived  against 
apresentative,  but  should  be  proceeded  In  as  to  the  other  only.  Bul- 
Ex'rs  v.  Winston,   1   Munf.   269. 

Where  there  are  two  plaintiffs  in  a  supersedeas,  if  one  of  them  dies 
ause  will  abate  as  to  him,  and  proceed  in  the  name  of  the  surviving 
tiff.      Hairston  v.   Woods,   9   Leigh   308. 

Pending  an  action  of  detinue  at  the  suit  of  four  plaintiffs,  one  of 
dies,  and  a  scire  facias  is  awarded  to  revive  the  action  in  the  name 
is  executor.  Held,  the  scire  facias  was  improvidently  awarded 
's  Adm'x  v.  Burgess,  10  Leigh  186  (2d  Ed.  193). 
In  a  suit  in  equity  against  two  persons  who  have  been  partners. 
)f  whom  dies  pending  the  suit,  it  is  not  necessary  to  revive  the  suit 
ist  the  representative  of  the  decedent.  The  plaintiS  may  proceed 
ist  the  survivor  alone.  Townes  v.  Birchett,  12  Leigh  173.  See 
ingham   v.  Smithson,   Id.   33. 

In  an  action  of  debt  against  two.  one  dies,  and  the  suit  is  revived 
ist  the  administratrix,  and  then  she  and  the  other  defendant  give 
■ate  confession  of  judgment,  and  a  separate  Judgment  Is  rendered 
St  each.  Held,  no  error.  Iticbardson's  Ex'x  v.  Jones,  12  Grat.  63. 
Sale  of  land  ordered.  Before  it  Is  executed  debtor  dies  and  scire 
5  ordered  that  suit  be  revived  in  the  names  of  heirs,  but  with  the 
nt  of  the  parties  before  the  court,  the  commissioner  was  directed  " 
lecute  previous  decree  of  sale  before  heirs  were  served  with  scire 
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facias.      Error    to    take    any    further    docree    until    heirs    are 
court.      Sexton  v.   Crockett,   23   Grat.   857. 

Cited,  but  not  construed  in  Hansbrough  v.  Neal,  94  Va. 
E.   593;    McMurray  v.  Dixon.    105   Va.   608,   54   S.   E.   481. 

See  4  Min.  (3d  Ed.)  976-978;  Barton,  L.  Pr.  (2d  Ed.; 
785;   Barton,  C.  Pr.   (2d  Ed.)    175,   176;    2  Va.  L.  Reg.  N.  S. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Anno 
127,  sec.    2. 

Sec,  6166,  Effect  of  marriage  of  female  plaintiff  or  de 
The  marriage  of  a  female  plaintiff  or  defendant  shall  ii 
suit  or  action  to  abate,  but  upon  affidavit  or  other  proof  c 
the  suit  or  action  shall  proceed  in  the  new  name,  but  i 
riage  be  not  suggested  before  judgment,  the  judgment  ! 
valid,  and  may  be  enforced  in  like  manner,  as  if  no  sucl 
had  taken  place. 

Hevlsors'  Note. — This  section  is  largely  new,  in  cons 
which  tilie  omission  I'efeiTed  to  in  revisers'  note  to  sectioi 
made. 

Sec.  6167.  Where  it  occurs  after  appeal,  etc.,  how  ju 
decree  entered. — If,  during  the  pendency  of  an  appeal,  wr 
or  supersedeas,  the  death  of  a  party,  or  any  other  fact,  \ 
had  occurred  after  verdict  in  an  action,  would  not  have 
judgment  being  entered,  be  suggested  or  relied  on  in  ab. 
the  appellate  court,  the  said  court  may,  in  its  discretion.  ( 
ment  or  decree  in  the  case,  as  if  such  death  or  other  fa 
occurred.     (Code  1887,  §  3307.) 

Process  of  revival  Is  not  necessary  in  the  Court  of  Api 
appellee  died  between  verdict  and  judgment.  Buckner  v.  Bla 
336. 

Where  a  party  to  a  cause  pending  in  the  {Supreme  Court 
dies  pending  the  appeal,  it  is  not  necessary  to  revive  the  c 
name  of  his  representative,  but  the  case  may  be  revived  w 
back  to  the  court  below.      Reid's  Adm'r  v.  Strider's  Adm'r, 

This  section  does  not  confer  upon  the  appellate  court  i 
enter  judgment  in  a  case  in  which  the  alleged  plaintiff  in  err 
before  the  appellate  proceedings  were  begun.  Booth  v.  Doti 
233,    236,   24    S.   E.    935. 

The  right  to  bring  a  writ  of  error  in  case  of  the  death 
after  judgment  is  in  the  personal  representative,  without  a  re 
judgment.      Id. 

See  Barton,  U  Pr.   (2d  Ed.)   165,  420;   Barton,  C.  Pr.   (2> 

Sec,  6168,  For  and  against  whom  scire  facias  may  be 
when  suit  revived  on  motion;  when  new  party  may  hav 
ance  or  amend  pleadings. — In  any  stage  of  any  case,  a  s 
may  be  sued  out  for  or  against  the  committee  of  any  pa 
insane  or  convict,  or  for  or  again.st  a  person  before  i 
powers  of  whose  committee  have  ceased,  or  for  or  again 
sonal  representative  of  the  decedent  who  or  whose  pers( 
sentative  was  a  party,  or  for  or  against  the  heirs  or  de' 
decedent  who  was  a  party,  to  show  cause  why  the  suit  i 
proceed  in  the  name  of  him  or  them;  or  where  the  party 
whose  powers  cease,  or  such  insane  person  or  conviot  is  { 
appellant,  the  person  or  persons  for  whom  such  scire  fa 
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sued  out  may,  without  notice  or  scire  facias,  move  that  the  suit 
eeed  in  his  or  their  name.  The  person  or  persons  against  whom 
cire  facias  might  be  sued  out  by  the  plaintiff  may  also,  without 
ice  or  scire  facias,  move  that  the  suit  proceed  in  his  or  their 
ae.  In  the  former  case,  after  service  of  the  scire  facias,  or,  in 
latter  case,  on  such  motion,  if  no  sufficient  cause  be  shown 
inst  it,  an  order  or  decree  shall  be  entered  that  the  suit  proceed 
ording  to  such  scire  facias  or  motion.  Any  such  new  party  (ex- 
t  in  an  appellate  court)  may  in  the  discretion  of  the  court  hive 
mtinuance  of  the  case  at  the  term  at  which  such  order  or  decree 
ntered ;  and  the  court  may  allow  him  to  plead  anew  or  amend 
pleadings  so  far  as  it  deems  reasonable,  but  in  other  respects 
case  shall  proceed  to  final  judgment  or  decree  for  or  against 
,  in  like  manner  as  if  the  case  had  been  pending  for  or  against 
,  before  such  scire  facias  or  motion.     (Code  1887,  §  3308.) 

Kevisors'  Note. — Tiie  provisions  formerly  appearing  in  this  section 
aining  to  the  marriage  of  a  finale  iMvty  have  been  stricken  out. 
rin^e  no  lon|;er  abates  a  salt.     See  section  6166  for  express  statu- 

enactment  on  this  subject. 

The  second  sentence  of  this  section  is  new,  and  the  wc»ds  "or  de- 
"  Itave  be<>ji  inserte<]  in  the  third  and  fourth  sentences.  The  object 
bese  change«i  is  to  allow  the  proper  representative  of  a  I>EFENDANT 
lave  an  action  or  suit  revived  in  his  name  and  <m  Ids  motion.  Hie 
ler  language  sremrd  to  limit  tbat  right  to  the  proper  representative 

plaintiflT  or  an  apix^llant-     No  reason  was  perceived  for  this  limita- 

On  the  other  liand,  there  may  be  causes  in  wfaiich  such  revivals 

Id  be  desired  by  the  representatives  of  defendants,  and  this  exten. 

of  the  stjitute  niU  tend  to  facilitate^  the  hearing  of  causes. 

The  ivord.s,  "in  the  discretion  of  the  courts"  appearing  in  the  laat 
encc  of  the  text,  are  new. 

In  lower  court. — The  personal  representative  of  the  party  bringing 
iction  may  revive  it  in  their  names  by  motion,  notwithstanding  de- 
[ant  may  have  filed  a  plea  ot  set-oft  under  chapter  255.  Kinzie  v. 
y's  Exr,    100   Va.    709,   42   S.  E.   872. 

The  provision  in  this  section  that  any  new  party  may  have  a  con- 
ance  of  the  case  at  the  term  at  which  such  order  is  entered  only  ap- 
i  to  case  in  which  the  order  is  entered  in  term.  Stearns'  Ex'r  v. 
imond  Paper  Mfg.  Co.,  S6  Va.  1034,  11  S.  B.  1057.  See  next  see- 
Any  irregularity  in  the  revival  ot  the  suit  can  only  be  taken  advan- 
:  of  in  that  suit,  and  such  objection  cannot  be  made  in  an  Independent 
Wilson  V.   Smith,  22  Grat.   493. 

It  seems  that  upon  revival  a  personal  representative  can  plead  de 
3  such  plea  only  as  his  testator  or  intestate  if  living  might  have 
ded  in  the  actual  stage  of  the  cause.  Clopton's  Adm'r  v.  Clarke's 
.  7   Leigh   325. 

If  in  detinue  the  defendant  dies  pending  the  action,  It  may  be  re- 
d  by  scire  facias  agaiDst  his  executors  if  the  goods  demanded  have 
e  to  the  executor's  possession;  otherwise  not.  Allen's  Ex'r  v.  Har- 
3  Adm'r,  6  Leigh  42;  Catlett's  Ex'r  v.  Russell,  6  Leigh  S44. 
Where  a  writ  of  right  was  brought  against  a  life  tenant  who  died, 
demandant  could  revive  the  action  against  the  heirs  of  the  first  ten- 
Davis  V.  Teays.  3  Orat.  283.  See  Carter  v.  Carr,  Ollmer  145; 
;o  V.  Stead,  2  Rand.  454;  Ix>vell  v.  Arnold,  2  Leigh  16. 
In  trespass  quaere  clausum  fregit,  if  defendant  dies  after  Judgment, 
plaintiff  has  a  right  to  a  scire  facias  against  a  personal  representa- 
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tlve  of  the  defendant,  though  not  against  his  heirs  or  dev 
V.  Crenshaw,  3  Rand.  14. 

Judgment. — Neither  declaration  nor  rule  is  necessary 
facias  to  revive  a  Judgment.  It  scire  facias  is  returnable 
defendant  makes  default,  there  should  then  be  an  award 
which  if  not  set  aside  at  the  next  term  becomes  a  final  iv 
the  last  day  of  the  term.  No  order  of  the  court  is  nece 
case,  but  could  prejudice  no  one.  McVeigh  v.  Bank,  76 
to  variance  between  the  Judgment  and  the  scire  facias,  see 
Adm'r  v.  Prince  George  Justices,  11  G-rat.  190. 

As  to  scire  ifacias  to  revive  a  recognizance,  see  Com. 
Va.  Cas.  134. 

fn  eauiti/.— After  a  decree  ascertaining  the  rights  of 
in  respect  to  'the  lands,  and  after  partition  made  and  a  c 
rected  to  L.  of  the  moiety  sued  for,  he  died.  Held,  as 
then  proceeded  In  for  the  lands  and  profits  only  to  which 
of  L.  were  entitled,  it  was  proper  to  revive  it  in  their  nan 
the  names  of  the  heirs  of  L.  RufFners  v.  Lewis'  Ex'rs,  7 
Am.  Dec.  513. 

A  suit  In  chancery  for  a  conveyance  of  land,  in  case 
dies  before  a  final  decree,  ought  to  be  revived  against  his 
vlsees  and  all  other  persons  Interested  in  the  land  in  quel 
Lambert,  1  Hen.  &  M.  330. 

In  a  suit  by  W.  v.  L.  for  a  partition  of  land,  W.  dies  lei 
and  infant  child;  the  suit  may  be  revived  in  their  name  u 
tion,  without  notice.  Wilson  v.  Smith,  22  Grat.  493.  See 
for  method  of  revival. 

In  appellate  court.—  As  to  appellee  or  defendant  In 
ejectment  Judgment  be  given  for  the  defendant,  and  tht 
peals,  pending  which  the  appellee  dies,  the  appellant  cam 
scire  facias  against  his  heirs.     Tomkies  v.  Walters,  6  Call 

The  defendant,  in  a  proceeding  of  unlawful  detainer, 
an  appeal  by  the  plaintiff  below.  The  cause  cannot  be  re 
man  v.  Dunlap,  4  Q-rat.   86. 

Where  the  appellee  dies>  the  court  will  not  take  up  the 
name  of  his  executor  without  giving  the  appellant  notice  of 
especially  where  a  great  length  of  time  has  elapsed  sine 
Scott  V.  Adams,  3  Hen.  &  M.  601. 

The  appellee  having  died,  an  appearance  was  entered 
tors,  and  on  motion  of  their  counsel  the  cause  was  tried 
ing  for  a  scire  facias.     Daniel  v.  Robinson's  Bx'rs,  1  Was! 

If,  after  a  supersedeas  obtained,  the  defendant  in  erri 
facias  must  be  awarded  against  his  executor  or  administr 
a  new  writ  of  supersedeas,  because  the  latter  could  not 
as  a  continuing  process,  and  consequently  the  executor  ( 
upon  the  supersedeas  bond  first  given.  Keel  v.  Herbert's  1 
As  to  appellant  or  plaintiff  in  error. — Both  the  plain 
having  died  after  writ  of  error,  it  seems  that  a  scire  facial 
In  the  names  of  the  executors  of  both  of  the  plaintifts.  Bos 
Id.  322. 

An  appeal  having  abated  at  one  term  by  the  death  of 
at  the  next  term- a  scire  facias  was  awarded,  on  the  moti 
rainistrators,  who  had  qualified  since  the  abatement,  tor  tl 
show  cause  why  the  appeal  should  not  be  revived.     Gibbs 
2  Hen.  &  M.  211;  Buster  v.  Wallace,  3  Hen.  &  M. 

Generally. — See  Barton,  L.  Pr  (2d  Ed.)  421, 
Barton,  C.  Pr.  {2d  Ed.)  177,  212;  4  Min.  (Sd 
Burks'  PI.  &  Pr.,  pp.  73,  463. 

For  W.  Va.  decisions  on  similar  statute  see  Justis' 
ch.   127,  sec.  4. 

See  Gregory's  Forms  Nos.   244,  246,   442,   443,   444, 

Sec.  6169.    Scire  facias  may  be  issued  in  vacation,  { 
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evival  entered  at  rules. — The  clerk  of  the  court,  in  which  the  case 
s,  may  issue  such  scire  facias  at  any  time,  and  an  order  may  be  en- 
ered  at  rules  for  a  case  to  proceed  in  the  name  of  the  proper  party, 
.Ithough  the  case  be  on  the  court  docket.     (Code  1887,  §  3309.') 

Where  case  is  revived  at  rules  under  this  section  its  revival  consti- 
tites  no  grounds  for  a  continuance.  Stearns'  Ex'r  v.  Richmond  Paper 
Itg.  Co.,   86   Va.    1034,   11    S.   E.   1057. 

See  Barton.  L.  Pr.  (2d  Ed.)  420,  1032;  Barton,  C.  Pr.  (2d  Ed.) 
77,  317;   4  Mln.   (3d  Ed.)   980,  1385. 

For  W.  Va.  decisions  on  simitar  statute  see  Justis'  Annotations, 
h.  127,  sec.  5. 

See  Gregory's  Forms  Nos.    4  42,   443,   444,   445. 

Sec.  6170.  Where  party,  whose  powws  cease,  is  defMidant,  bow 
ait  proceeded  in. — Where  the  party  whose  powers  cease  is  defend- 
nt,  the  plaintiff  may  continue  hi.s  suit  against  him  to  final  jndg- 
lent  or  decree ;  but  he  shall  not,  at  law,  proceed  in  the  same  action 
gainst  such  defendant  and  his  successor;  nor  sha'l  he,  in  equity, 
roceed  against  both  upon  his  previous  bill,  unless  an  order,  that 
he  suit  proceed  against  the  former  party,  be  entered  at  the  first 
erm  after  service  of  a  scire  facias  for  or  against  such  successor. 
Code  1887,  §  3310.) 

See  4  Min.  (3d  Ed.)  983,  1385;  3  Min.  (2d  Ed.)  568;  Barton,  C. 
r.    (2d  Ed.)    316;    Barton,   L.  Pr.    (2d  Ed.)    421. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations, 
1.  127,  sec.   6. 

Sec.  6171.    When  discontinued,  unless  revived. — If  the  committee, 

ersonal  representative,  heirs,  or  devisees  of  the  plaintiff  or  appel- 
int  who  was  a  party,  or  of  the  decedent  whose  personal  represen- 
itive  was  plaintiff  or  appellant,  shall  not  make  such  motion,  or 
pply  for  such  scire  facias,  at  or  before  the  second  term  of  the 
ourt  next  after  that  at  which  there  may  have  been  a  suggestion  on 
lie  record  of  the  fact  making  .such  scire  facias  or  motion  proper, 
be  suit  of  such  plaintiff  or  appellant  shall  be  discontinued,  unless 
ood  cause  be  shown  to  the  contrary.    (Code  1887,  ^  331i;) 

See  Barton,  L.  Pr.  (2d  Ed.)  1018;  Barton,  C.  Pr.  (2d  Ed.)  316;  3 
In.    (2d   Ed.)    568;    4   Min.    (3d   Ed.)    983,    1386. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Annotations, 
1  127,  sec.  7. 

See  Gregory's  Forms  Nos.   442,   443,   444,   445. 

Sec.  6172.  When  for  five  years  no  proceeding  in  a  case  bnt  to  con- 
nue  it,  court  may  strike  it  from  the  docket. — Any  court  in  which  is 
ending  a  case  wherein  for  more  than  five  years  there  has  been  no 
rder  or  proceeding  except  to  continue  it,  may,  in  its  discretion,  or- 
er  it  to  be  struck  from  its  docket ;  and  it  shall  thereby  be  discon- 
inued.  A  court  making  such  order  may  direct  it  to  be  published  in 
ach  newspaper  as  it  ma.y  designate.  Any  such  case  may  be  rcin- 
tated,  on  motion,  within  one  year  from  the  date  of  such  order,  but 
ot  after.    (Code  1887,  ^  3312.) 

The  provision  in  this  section  vhat  the  court  may  direct  the  order  of 
ismlssal  to  be  published  in  a  newspaper  is  not  mandatory.  Echols' 
x'r  V.   Brennan,   99   Va.   151,   37   S.   E.  786. 
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For  W.  Va.  decisions  on  similar  statute  see  Justig'  A 
ch.   127,  sec.  8. 

Sec.  6173.  Decree  in  a  suit,  where  number  of  partu 
thirty,  and  one  of  them  dies. — When,  in  any  suit 
the  number  of  parties  exceeds  thirty,  and  any  one  of  sa 
jointly  interested  with  others  in  any. question  arising  the 
die,  the  court  may,  notwithstanding, .  if  in  its  opinion  all 
interests  are  represented  and  no  one  will  be  prejudice* 
proceed  to  render  a  decree  in  such  suit  as  if  such  party  v 
decreeing  to  the  heirs,  devisees,  legatees,  distributees,  o 
representatives,  as  the  case  may  be,  such  interest  as  th( 
person,  if  alive,  would  be  entitled  to.     (Code  1887,  §  33 

Ftevlsors'  Note. — The  provisions  formerly  appearing  in  i 
pertaining  to  the  marriage  of  a  female  party  IiaTe  been  st 
Kee  revisors'  note  to  section  6168. 

See  4  Min.  (3d  Ed.)   978,  1397,  Barton,  C.  Pr.  (2d  Ed.; 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  .A 
ch.   127,  sec.  9. 

See.  6174.    Right  of  absent  party  to  rehearing. — The 
of  section  six  thousand  and  seventy-two  shall  apply  to  d 
tered  under  the  preceding  section.    (Code  1887,  §  3314.) 


CHAPTEB  259. 


Removal  of  Causes  Pending  in  One  Court  to  Anoth 


See. 
6175. 


6176. 


Removal  by  circuit  or  cor- 
poration courts,  or  their 
Judges,  on  motion,  after  no- 
tice, of  suits,  etc.,  pending 
in  said  courts. 

Removal  by  courts,  or  their 
Judges,  -without  motion  or 
notice,  of  suits,  etc.,  which 


Sec. 


6177. 


it  is  improper  f( 
try. 

Cleric's  duty,  wh< 
dered  to  be  rem 
ceedings  in  cour 
it  is  removed;  cc 
Ing  removal. 


Sec.  6175.  Removal  by  circuit  or  corporation  conrta 
judges,  on  motion,  after  notice,  of  suits,  etc.,  p< 
said  courts. — ^A  circuit,  corporation  or  city  court  wher< 
motion,  or  other  civil  proceeding  is  pending,  or  the  judj 
in  vacation,  may,  on  motion  by  any  party,  after  twenty 
tice  to  the  adverse  party  or  his  attorney,  and  for  good  cai 
order  any  such  suit,  motion,  or  other  civil  proceedini 
therein,  to  be  removed  to  any  other  court  having  jurisdici 
subject  matter.  (Code  1887,  §  3316;  1889-90,  p.  24;  1! 
625.) 

Revisors*  Note. — The  language  of  tbia  section  has  been 
clianged  in  order  properly  to  cover  the  variona  city  courts  in  » 
larger  cities. 
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Guardian  ad  litem  may  consent  to  tlie  removal  of  a  case  to  another 
irt.     Lemmon   v.   Herbert,   92   Va.   653,  24   S.  E.   249. 

Court  may  make  an  order  to  remove  a  caus^  to  another  court  "whilst 
!  cause  is  at  rules.      Muller  v.  Bayly,  21   Grat.  621. 

An  injunction  may  be  heard  by  the  judge  of  the  court  to  which  the 
ise  is  removed  before  the  next  term  after  the  removal.     Id. 

If  the  court,  for  the  removal,  assign  a  reason  which  Is  untonnded  In 
■I,  it  would  not  invalidate  the  order  which  the  court  has  power  to 
ke,  and   to   which   there  is  no  exception.      Id. 

An  application  for  a  change  of  venue  on  the  ground  of  prejudice 
(Uld  be  supported  by  affidavits  of  disinterested  individuals.  Boswell 
Flockheart,   8   Leigh   364. 

Existence  of  prejudice  against  defendant  company  in  the  city  in 
ich  action  is  pending  is  not  sufficient  to  justify  a  change  of  venue,  es- 
lially  when  the  witnesses  by  whom  the  feeling  is  shown  express  the 
nion  that  a  perfectly  fair  and  impartial  jury  to  try  the  case  can  be 
ten  in  the  city.  Atlantic  &  D.  Ry.  Co.  v.  Reiger,  95  Va.  418,  28  S.  B. 
). 

Affidavits  in  support  of  a  motion  for  a  change  of  venue  under  this 
tion  must  state  the  facts  and  circumstances  from  which  the  conolu- 
Q  is  deduced  that  a  fair  and  impartial  trial  cannot  be  had  where  the 
e  is  pending,  and  the  court  must  be  satisfied  from  the  tacts  sworn 
that  a  fair  trial  cannot  be  had  where  the  case  is  pending.  The  venue 
1  not  be  changed  for  the  mere  belief  of  the  party  or  his  witnesses 
t  he  cannot  have  a  fair  trial  in  the  jurisdiction  where  his  case  is 
idlng.      Ramsay  v.   Harrison,   119  Va.   682,   89  S.  B.  977. 

It  seems  that  defendant  should  not  be  ruled  to  trial  at  the  first 
m  after  the  case  is  transferred.  McAlexander  v.  Hairston's  Ex'r,  10 
gh  486   (2d  Ed.  507). 

For  case  under  former  statute,  see  Spengler  v.  Davy,  15  Grat.  381; 
gshead  v.  Baylor,  16  Grat.  99.  See,  also,  Town  of  Danville  v.  Black- 
1,   80   Va.   38. 

See   4   Min.    (3d  Ed.)    811;    Barton,   L.   Pr.    (2d  Ed.)    29. 

For  monographic  note  on  Removal  of  Causes,  see  Brown  v.  Crlppln, 
len.  &  M.  173,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
128,  sec.   1. 

See   Gregory's  Forms  No.   259. 

See.  6176.  Removal  by  courts,  or  their  judges,  without  motion 
notice,  of  suits,  etc.,  which  it  is  improper  for  tbem  to  trr. — ^If 
'  judge  of  any  circuit,  city,  or  corporation  court  in  which  a  suit, 
ition,  or  other  civil  proceeding  is  pending,  is  so  situated  as  to 
ider  it  improper  in  his  opinion  for  him  to  decide  such  case  or 
!side  at  the  trial  thereof,  such  court  or  the  judge  thereof  in  va- 
ion,  may,  without  motion  or  notice,  order  the  case  to  be  removed 
any  court  to  which  it  might  be  removed,  on  motion  and  notice, 
ier  the  preceding  section.     (Code  1887,  §  3317.) 

Decision  of  judge  under  this  section  is  not  subject  to  review  by  ap- 
late  court.      Boswell   v.   Flockheart,  8   Leigh  364. 

The  acts  of  a  judge  who  sits  in  a  case  in  which  he  is  interested  are 
void.  They  are  binding  on  all  the  parties  until  reversed  or  annulled 
a  proper  proceeding  had  for  that  purpose.  Louisville  &  N.  R.  Co.  v. 
rior,   93   Va.    226,    24   S.   E.    1013. 

See  4   Min.    (3d   Ed.)    811;    Barton,  L.   Pr.   (2d  Ed.)    29. 

See  Gregory's  Forms  No.    234. 

See.  6177.  Clerk's  duty,  when  suit  ordered  to  be  removed;  pr> 
dings  in  court  to  which  it  is  removed ;  costs  attending  removal. — 
den  any  case  is  ordered  to  be  removed,  under  this  chapter,  the 
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clerk  of  the  court  from  which,  shall  transmit  to  the  cl 
court  to  which,  it  is  removed,  the  original  papers  thereii 
copies  of  all  rules  and  orders  made,  and  a  statement  o 
incurred  by  each  party  therein;  whereupon,  the  case  sh 
ceeded  in,  heard,  and  determined  by  the  court  to  whi( 
moved,  as  if  it  had  been  brought,  and  the  previous  procet 
in  said  court.  The  costs  attending  such  removal  shall  1 
as  may  be  thought  just  by  the  court  from  which,  or  if 
order  on  the  subject,  by  the  court  to  which  the  case  i 
(Code  1887,  §  3318.) 

A  party  who  obtains  a  continuance  after  removal  cannot 
say  that  he  was  not  regularly  brought  into  court.  Carnal 
worth,  2  Va.  Dec.   608,   31   S.  B.   65. 

When  a  case  has  been  removed  from  one  court  to  anothi 
the  clerk  of  the  first  court  has  not  made  the  copies  of  rules 
required  by  this  section,  yet  where  it  appears  that  the  whole 
before  the  circuit  court  when  it  decided  the  case  the  app 
will  not  presume  that  the  case  was  heard  in  the  lower  court 
sence  of  any  of  the  papers  of  the  case.  Bell  v.  FannviUe  S 
91  Va.   99,   20   S.  E.  942. 

The  clerk  of  the  court  to  which  the  cause  is  removed 
person  who  can  ceftlfy  the  record  and  take  the  bond  requir 
to  perfect  an  appeal  to  supreme  court,  even  though  the  errors 
of  were  committed  before  removal.     An  appeal  allowed   upi 
certified  by  the  clerk  of  the  court  making  the  removal  order 
missed,  but  without  prejudice  to  the  rights  of  the  appellam 
not  affected  by  act  of  limitations.     Smith  v.  Pyrites  Mining 
Co.,   100  Va.   292,   43  S.  E.   564. 

See  4  Min.   (3d  Ed.)    812. 

For  W.  Va.  decisions  on  similar  statute  eee  Justis'  i 
ch.   128,  sec.   2. 

See  Gregory's  Forms  No.  235. 
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Sec.  6178.  Appointment  and  removal  of  commissioiien  by  circuit, 
orporation  and  city  courts;  their  number. — Each  circuit,  corpora- 
ion  and  city  court  having  chancery  jurisdiction,  or  the  judge 
liereof  in  vacation,  shall,  from  time  to  time,  appoint  such  cnmmis- 
ioners  in  chancery  as  may  be  deemed  necessary  for  the  convenient 
ispatch  of  the  bu.siness  of  such  court.  Such  commissioners  shall 
6  removable  at  pleasure.  (Code  1887,  §  3319;  1901,  p.  247:  1904, 
.  305;  1908,  p.  123;  1910,  p.  27.) 

Revisors'  Note. — This  section  is  sul>stantiaUy  new,  and  its  pnrpoee 
to  obviate  the  necessity  of  frequent  acts  of  the  General  Assembly  al- 
ivring  the  various  courts  to  appo.'nt  additional  conunlssioners  la  cban- 
^^J■.  It  was  deemed  altogether  safe  and  proper  to  confer  general  an- 
lority  on  the  courts  and  judges  to  appoint  as  many  of  emdi  officers  as 
ley  consider  necessary  for  the  convenient  dispatch  of  business. 

Three  acts  were  passed  at  the  session  of  1918  authorizing  the  a^ 
jintment  of  additional  commissioners  in  chancery:  One  for  the  Cfr- 
lit  Court  of  the  city  of  Xorfollc,  Acts  1918,  c  36,  p.  94;  two  for  the 
ircnit  Court  of  Montgomer}'  County,  .Acts  1918,  c.  36,  p.  259;  and  one 
r  the  Circuit  Court  of  Pittsylvania  Cbunty,  Acts  1918,  c.  198,  p. 
t8. 

Sec.  3319  of  the  Code  of  1887  has  been  amended  by  the  following 
^ts:  1889-90,  pp.  6,  32,  81;  1891-2,  p.  1092;  1893-4,  pp.  92,  484; 
!95-6.  p.  107;  1897-8,  p.  362;  1899-00,  p.  424;  1901,  p.  247;  1904,  p. 
15;   1908,  p.   123;    1910,  p.  27;    1912,  p.   639. 

For  monographic  note  on  Commissioners  in  Chancery,  -  see  Whlte- 
(ad's  Adm'r  v.  Whitehead,  23  Grat.  376,  Va.  Rep.  Anno. 

Sec.  6179.     How  accounts  referred;  commissioner's  dnty. — Ac- 

)unts  to  be  taken  in  any  case,  shall  be  referred  to  a  commissioner 
I  appointed,  unless  the  parties  interested  agree,  or  the  court  shall 
!em  it  proper,  that  they  be  referred  to  some  other  person.  Every 
•mmissioner  shall  examine,  and  report  upon,  such  accounts  and 
atters  as  may  be  referred  to  him  by  any  court.  But  the  report 
lall  not  have  the  weight  given  to  the  verdict  of  a  jury  on  con- 
eting  evidence,  but  the  court  shall  confirm  or  reject  such  report 
I  whole  or  in  part,  according  to  the  view  which  it.  entertains  of 
e  law  and  the  evidence.     (Code  1887,  §  3320.) 

Revisors'   Note. — The  last  sentence  as  to  the  weight  of  the  retort 
new. 

When  account  should  not  be  ordered,  etc.— No  account  should  be 
dared  where  the  answer  denies  all  the  material  allegations  of  the  bill 
,d  there  is  no  proof  to  sustain  them.  Sadler,  etc.,  v.  Whitehurst,  83 
u   46,    1    S.    E.    410. 

An  account  will  not  be  ordered  where  by  reason  of  laches  no  recov- 
y  can   be  had.      Harrison  v.  Gibson,   23   Grat.   212. 

As  to  what  cases  court  may  refer  to  commissioner,  see  Kraker  v. 
Jelds,  20  Grat.  377,  390;  court  acting  too  soon  upon  report,  Winston 
Johnson's  Ex'rs,  2  Munf.  305;  who  may  serve  as  commissioner,  Dil- 
rd  V.  Krise.  86  Va.  410,  10  S.  E.  430;  Bowers'  Adm'r  v.  Bowers,  29 
•at.  697;  failure  of  trial  court  to  pass  on  exception,  Bristol  Iron  & 
eel  Co.  V.  Thomas,  93  Va.  396,  25  S.  E.  HO;  as  to  recommittal,  Dil- 
rd  V.  Krise,  86  Va.  410,  10  S.  E.  430;  that  exceptions  must  be  specific, 
irkins  v.  Saunders,  2  Hen.  &  M.  420;  Simmons  v.  Simmons'  Adm'r,  33 
•at.   451. 

Notice. — A  failure  to  set  forth  In  report  that  notice  was  given  to 
Tties  is  not  an  error  sufficient  to  reverse  decree,  it  no  exception  to  re- 
rt  appear  In  record.     White's  Ex'rs  v.  Johnson,  2  Munf.  285. 
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-       A   special   notice   is   not   necessary   to   take   depositions   t 
missioner.     McCandlish    v.    Edloe,    3    Grat.    330    (2d    Ed.    315 

As    to    notice    generally,    see    Coft'man    v.    Sangstou,    21 
Campbell  v.   Winston,   2   Hen.   &  M.    10.     As  to  effect  of  wan 
see  Winston  v.  Johnson's  Ex'rs,  2   Munf.   305.     As  to  time  o 
for  want  of  notice,  see  Miller  v.  Holcombe's  Bx'r,  9  Grat.   66 
V.   Johnson's   Ex'rs,   2  Munf.    305. 

Commissioner's  report — Weight. — The  principle  is  well 
that  when  a  question  of  fact  is  referred  to  a  commissioner 
upon  the  testimony  of  witnesses  conflicting  in  their  statemen 
fering  in  their  recollection,  the  court  must,  of  necessity,  ad 
port,  unless  in  case  of  palpable  error  or  mistake.  Stuart  v. 
80  Va.  601;  Magarity  v.  Shipman,  82  Va.  784,  1  S.  E.  109; 
Shields,  20  Grat.  377;  Bowers'  Adm'r  v.  Bowers,  29  Grat. 
But  see  Shipman  v.  Fletcher,  91  Va.  473,  22  S.  E.  458.  F 
Bion,  1  Va.  Law.  Reg.  48.5.  In  Diebold  v.  Tatterson,  115  V 
S.  E.  585,  Judge  Keith,  in  delivering  the  opinion  of  the  coui 
to  the  case  of  Shipman  v.  Fletcher,  supra,  with  approval. 
"In  Shipman  v.  Fletcher,  91  Va.  473,  22  S.  E.  458,  in  wl 
Riely  reviewed  the  decisions  bearing  upon  the  weight  to  be 
reports  of  commissioners  in  chancery,  it  was  held  that  they 
facie  correct,  and  that  objection  must  be  made  to  them  by 
that  when  this  is  done  it  is  the  duty  of  the  court  to  examii 
dence  returned  by  the  commissioner,  and  upon  which  his  i 
are  based,  and  review  his  conclusion.  If  the  evidence  consis 
sitions,  and  has  been  taken  by  the  commissioner  or  in  his  pr( 
is  conflicting,  and  his  conclusions  aro  clearly  supported  by 
and  unimpeached  witnesses,  his  report  will  not  be  disturbed 
i§  clear  that  the  weight  of  the  testimony  is  contrary  to  his  c 
But,  even  in  such  case,  the  court  will  review  and  weigh  th( 
and,  if  not  satisfied  with  the  findings  of  the  commissioner, 
rule  them.  The  report  will  only  be  accepted  as  conclusive 
testimony,  though  conflicting,  is  evenly  balanced,  and  the  rep 
ported  by  the  testimony  of  competent  and  unimpeached  witni 
this  connection,  attention  is  called  to  the  last  sentence  of  t 
section. 

Generally. — As  to  report  on  accounts  of  long  standing 
confusion,   see  Stimpson   v.   Bishop,   82   Va.    190. 

A  report  erroneous  on  its  face  may  be  objected  to  at  the 
in  appellate  court,  though  no  exceptions  have  been  previc 
White's  Ex'rs  v.  Johnson,  2  Munf.  285;  Cookus  v.  Peyton's  E: 
431.  See,  also,  as  to  error  apparent  upon  the  face  of  the  repo 
V.  Walker,  2  Wash.  195  (2d  Ed.  251);  Garrett  v.  Carr,  3  : 
413;  Wills'  Adm'r  v.  Dunn's  Adm'r,  5  Grat.  384,  411,  412; 
Townes,    10   Grat.   514,  526. 

Without  exception  previously  filed,  a  report  cannot  be 
on  grounds  and  in  relation  to  subjects  which  may  be  affectec 
neous  testimony.  White's  Ex'rs  v.  Johnson,  2  Munf.  28  5.  S« 
to  necessity  of  exception  in  such  case,  French  v.  Townes,  10 
526;  Beckwith  v.  Butler,  I  Wash.  224;  Jones  v.  Watson,  3  Ca 
Ed.  222);  Simmons  v.  Simmons'  Adm'r,  33  Grat.  451;  S 
Fletcher,  91  Va.  473,  490,  22  S.  E.  458;  Wilson's  Adm'r  v.  ' 
Va.    546,   25   S.   E.    596. 

Either  party  to  a  suit  may  take  testimony  after  a  commi! 
made  up  and  returned  his  report.     Atwood  v.  Shenandoah  V. 
85  Va.   9  66,  9  S.  E.  7  48.      But  see  note  of  Lyle  v.  Sarvey,   10 
51    S.  E.    228,   under  section   6228. 

See   Barton,   C.    Pr.    (2d   Ed.)    684. 

For  W.  Va.  decisions  on  similar  statute  see  Justis'  Ai 
ch.  129,  sec.  3. 

Sec.  6180.  When  publication  of  notice  equivalent  to 
service. — The  court,  or  the  judge  thereof  in  vacation,  on 
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ccount  to  be  taken,  may  direct  that  notice  of  the  time  and  place 
f  taking  it  be  published  once  a  week  for  four  successive  weeks  in 
ome  convenient  newspaper,  and  that  such  publication  shall  be 
quivalent  to  personal  service  of  such  notice  on  the  parties,  or  any 
f  them.     (Code  1887,  §  3321.) 

Does  not  limit  the  class  of  cases  in  which  the  court  may  direct  that 
otice  may  be  given  by  publication.     Hill  v.  Bowyer,  18  Oral.  3«4. 

The  published  notice  will  be  sufficient  If  It  gives  the  style  of  the 
uit,  and  contains  all  that  is  necessary  to  inform  the  parties  of  the  time 
nd  place  of  taking  the  account,  although  the  names  of  the  parties  a^e 
ot  inserted  in  It.  Martin  v.  South  Salem  Land  Co.,  94  Va.  28,  26  S. 
;.  591. 

It  is  no  valid  objection  by  a  party  upon  whom  process  in  the  suit 
as  been  served  that  he  did  not  see  or  hear  the  notice  by  publication  ot 
lie  taking  an  account  bv  a  commissioner  under  the  order  of  the  court. 
[ill  V.   Bowyer,    18   Grat.   364. 

When  publication  is  ordered  there  must  be  at  least  twenty-eight 
ays  before  the  first  insertion  and  the  day  of  taking  the  account.  Dll- 
ard  V.  Krise,  86  Va.  410,  10  S.  E.  430.  Under  section  6  the  day  on 
fhich  the  account  is  taken  must  be  excluded  from  computation. 

Notice  of  taking  an  account  must  be  given  the  guardian  ad  Uteri'.; 
t  Is  not  sufTlcient  to  name  the  infants  in  the  order  of  publicatlou. 
trayer,  etc.,   v.   Long,   etc.,  83   Va.   715,   3   S.   E.   372. 

Three  days'  notice  is  not  sufficient  for  taking  an  account,  but  a  case 
'ill  not  be  set  aside  on  that  ground  alone  unless  the  party  be  Injured 
hereby.  Nor  because  the  account  is  returned  to  court  within  ten  days 
efore  the  commencement  of  term,  unless  it  Is  shown  to  have  been  acted 
n  within  ten  days.      Moore  v.  Bruce,  85  Va.  139,  7  S.  E.  195. 

As  to  effect  of  publication  in  newspaper  without  court's  order,  see 
IcCandlish  v.   Edioe,   3   Grat.   330    (2d  Ed.  315). 

See  Barton,  C.  Pr.  (2d  Ed.)   686;  4  Min.  (3d  Ed.)   1473. 

For  W.  Va.  declfions  on  similar  statute  see  Justis'  Annotation-;, 
h.   129,   sec.   4. 

Sec,  6181.  Commissioners  in  chancery  may  compel  the  attendance 
)f  witnesses  before  them. — A  commissioner  in  chancery  to  whom 
las  been  referred  any  account  or  other  matter  may  compel  the  at- 
endanee  of  all  needed  witnesses  by  summons,  rule,  and  attach- 
nents  in  like  manner  as  a  circuit  court,  .save  that  he  shall  not  have 
he  power  of  imprisonment.  But  any  witness  who  has  been  fined 
)y  a  eommi.ssioner  acting  under  the  authority  of  this  section  shall 
ivithin  ten  days  from  the  order  of  fine,  have  an  appeal  of  right, 
ivithout  giving  bond,  to  the  court  by  whom  the  commissioner  was 
ippointed.     (1893-4,  p.  235.) 

Sec.  6182.     Commissioner  may  ask  instmctions  of  court  or  its 

judge. — A  commissioner,  who,  in  taking  an  account  to  be  returned 
0  a  court,  doubts  as  to  any  point  which  arises  before  him,  may,  in 
svriting.  submit  the  point  to  such  court,  or  the  judge  thereof  in 
i'Bcation,  who  may  instruct  him  thereon.     (Code  1887,  §  3322.) 

It  is  well  established  practice  tor  the  court  to  Instruct  the  master 
IS  to  the  principles  upon  which  accounts  should  be  restated.  Cogbill 
F.  Boyd,  79  Va.  1.  See  Barton.  C.  Pr.  (2d  Ed.)  693;  4  Min.  (3d  Ed.) 
1474. 

For  W.  Va.  decisions  on  similar  statute  see  Justis"  Annotations, 
ch.  129,  sec.   6. 
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Sec.  6183.  His  power  to  adjourn  his  proceedings. — i 
sioner  may  adjourn  his  proceedings  from  time  to  time, 
day  to  which  notice  was  given,  without  any  new  notice 
report  is  completed;  and,  when  it  is  completed,  it  may  1 
the  clerk's  office  at  any  time  thereafter.  (Code  1887,  §  I 
See  Barton,  C.  Pr.  (2d  Ed.)  689;  4  Mln.  (3d  Ed.)  147 
For  W.  Va.  decisions  on  similar  sUitute  see  Justis'  A 
cli.   129,  sec.  7. 

Sec.  6184.  Adjournment  of  proceedings  to  another  com 
and  continuing  proceedings,  etc.,  therei. — A  commissionei 
eery  of  any  court  in  this  Commonwealth  to  whom  has  bee: 
any  account  or  other  matter  may,  if  it  shall  appear  to  1 
sary,  adjourn  such  proceedings  from  his  own  countj'  or  c( 
to  any  other  county  or  corporation,  and  there  continue 
ceediugs  and  take  depositions  and  other  evidence  in  lih 
and  with  like  force  and  effect  as  if  the  same  were  done  i 
county  or  corporation.  And  such  commissioner  shall  have 
to  compel  the  attendance  of  witnesses  before  him  in  th 
prescribed  by  section  sixty-one  hundred  and  eighty-one. 
p.  21.) 

Sec.  6185.  How  his  report  to  be  made  out;  what  to  b< 
with  it;  when  liable  for  costs. — ^With  his  report,  the  con 
shall  return  the  decrees,  orders,  and  notices  under  which 
and  all  the  testimony  upon  which  his  report  is  based.  He 
copy  in  his  account  or  report  any  paper ;  and,  if  there  h 
previous  account,  he  shall  not  copy  it  into  his;  but,  tal 
the  basis  of  his,  correct  the  errors  and  supply  the  defec 
by  an  additional  statement.  Everything  improperly  copi 
commissioner's  account  shall  be  expunged  at  his  costs,  c 
plication  of  either  party;  and,  if  on  account  of  his  negl 
misconduct,  a  report  be  recommitted,  he  shall  bear  the  c 
sioned  thereby.     (Code  1887,  §  3324.) 

Revisom'  Note. — ^The  words,  "and  all  the  testimony  npon 
report  is  based,"  found  In  line  three  of  the  text,  are  new.  1 
V.  Parrlsh,  86  Va.  69,  9  S.  K  616;  Sannders  t.  Pmntr,  80  Va. 
E.  231,  and  Maddock's  Admx.  v.  Skinker,  98  Va.  470,  2S  S. 
was  held  that  the  commissioner  need  not  retnm  with  his  : 
evidence  on  which  it  was  based,  nnless  so  directed.  Now  i 
done  in  all  cases,  and  special  direction  Is  no  longer  reqnii 
change  will  obviate  the  statement  formerly  so  often  necessary 
pellate  conrt  that  the  court  did  not  know  npon  what  evidence 
mlssioner  acted. 

See  Barton,  C.  Pr.   (2d  Ed.)   688;   4  Mln.   (3d  Ed.)   1474, 
For   W.   Va.   decisions  on    similar  statute   see   Justis'   Ai 
ch.   129,  sec.   8;   ch.   130,  sec.   6. 

Sec.  6186.    When  cause  heard  on  report. — A  cause  may 
upon  a  commissioner's  report,  after  it  shall  have  been  reti 
days;  and,  if  the  report  be  under  an  order  recommitting 
report,  the  cause  may  be  heard  without  waiting  the  said 
(Code  1887,  §  3325.) 
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If  a  final  decree  be  pronounced  at  a  hearing  upon  a  commlssloner'a 
ort,  had  before  the  expiration  of  the  ten  days.  It  will  be  reversed 
m  appeal,  though  the  bill  was  taken  for  confessed.  Gray  v.  Dlcken- 
s  Adm'rs,  4  Grat.  87.  But  if  there  be  error  In  an  Interlocutory  de- 
3  made  at  a  hearing  upon  a  report  of  a  eommissioner  which  had  not 
n  returned  for  the  legal  period  it  is  not  ground  for  an  appeal  unless, 
m  application,  the  court  below  refuses  to  correct  It.  Armstrong's 
n'r  V.   Pitts,   13   Grat.   235. 

Where  cause  is  heard  on  commissioner's  report  prematurely,  but 
hout  exception  appearing  of  record,  no  exception  presented  in  the  ap- 
late  court  can  be  consif'.ered  unless  for  errors  appearing  on  the  face  of 

report,  and  the  hearing  will  be  treated  as  having  been  by  consent. 
ange's  Adm'r  v.   Strange,   76   Va.   240. 

The  report  of  a  commissioner  to  whom  a  case  is  referred  merely  to 
e  evidence  and  report  upon  the  propriety  of  a  sale  of  Infant's  lands 
lot  embraced  within  this  section.  Lancaster  v.  Barton,  92  Va.  616, 
S.  E.  251. 

See  Barton,  C.  Pr.  (2d  Ed.)  696;  4  Mln.  (3d  Ed.)  1475;  Gregory's 
■ms  No.  338. 

For  form  of  exceptions  to  report  of  commissioner,  see  Mathews 
de  (2d  Ed.),  p.  157. 

For   W.   Va.   decisions  on   similar  statute  see  Justis'   Annotations, 

129,  sec.   7. 

Sec.  6187.  Delivery  of  original  papers  of  suit  by  clerk  to  com- 
ssioner. — The  clerk  of  a  court  in  which  a  suit  in  equity  is  pend- 
'„  shall,  upon  the  request  of  any  commissioner  in  chancery,  who 
s  before  him  for  execution  an  order  or  decree  made  in  such  suit, 
liver  to  him  the  original  papers  thereof;  and  it  shall  not  be  neces- 
•y  for  the  clerk  to  copy  the  said  papers,  nor  shall  he  charge  any 
!  for  copies  of  any  of  them,  unless  the  same  be  specially  ordered. 
e  commissioner  to  whom  such  papers  may  be  delivered,  shall  ^ve 
j  receipt  therefor,  and  return  the  papers  as  speedily  as  possible 
the  office  of  the  clerk  of  the  court.  (Code  1887,  §  3326.) 
Sec.  6188.  Appointment  of  a  bail  commissioner  for  cotmtieB. — • 
le  circuit  court  of  each  county,  or  the  judge  thereof  in  vacation, 
all  appoint  one  of  the  commissioners  in  chancery  of  said  ooiirt 
il  commissioner  for  said  county.     (1902-3-4,  p.  292.) 
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6192.  Also,      statutes     of     United       6205. 

States,  or  of  any  State  or 
Territory. 

6193.  Also,   ordinances  of  munici- 

pal corporations.  6206. 

6194.  Notice  by  courts  and  officers 

of  signatures  of  judges  and 
Governor. 

6195.  Copies   of   certain   deeds   to 

be  evidence.  6207. 

6196.  Effect  as  evidence   of  deeds 

conveying   property   hereto- 
fore  or   hereafter   sold   un-       6208. 
der   a  deed,   deed   of   trust, 
mortgage,    or    any    judicial 
proceedings.  6209. 

6197.  Also,    copies    of    records    or 

papers  in  clerk's  office  of 
any  court  of  the  State,  or 
in  the  public  offices  thereof, 
or  certificate  of  Auditor  In 
certain  cases.  6210. 

6198.  Also,  copies  of  records  or  pa- 

pers in  clerk's  office  of  any       6211. 

court  of  West  Virginia,  or 

in  the  public  offices  thereof,       6212. 

or  certificate  of  its  Auditor 

in  certain  cases.  6213. 

6199.  When  copy  filed  in  one  suit 

may  be  filed  in  another. 

6200.  When  court  may  deliver  out 
original   paper,   retaining  a       6214. 
copy. 

6  201.  When     a    book,     containing       6215. 
judgments,  decrees,  etc.,  of 
a  court.  Is  lost  or  Illegible, 
how   matters  therein  re-en-       6216. 
tered. 

6202.  When  a  book  or  paper  in  a       6217. 

clerk's    office   is   lost   or   il- 
legible,    how     new     record       6218. 
made. 

6203.  How    contents    of    any    such 
record,  book,  or  paper  which 

has  been  lost,  destroyed,  or       6219. 
become    illegible,    may    be 
proved.  6220. 

6204.  How  evidence  of  the  wit- 
nesses taken;  commissioner 
to  keep  a  journal  and  re- 
turn It  and  evidence  to 
court  or  to  the  clerk's  of- 
fice; order  to  be  made  by  6221. 
the  court  or  by  the  Judge 
thereof  in  vacation. 

(2784) 


Records  and  proc 
a  court  of  anothe 
of  the  United  S 
authenticated. 
Records  and  exei 
of  office  books  i: 
office  of  United  S 
a  State,  not  pert: 
court. 

Foreign  deeds,  po' 
torney,  policies 
ance,  etc. 
No  person  incon 
testify  by  reason  ( 
or  because  a  par 
If  one  party  Incapi 
tifying,  testlmonj 
party  to  be  cor 
when  memorandi 
an  Incapable  part 
celved  in  evldenci 
Competency  of  hu 
wife  to  testify. 
Testimony  of  hus 
w^ife  in  criminal  c 
Communications  b 
husband  and  wife 
If  a  party  refuse 
when  required, 
missed,  or  plea,  e 
out. 

How   adverse   part 
examined. 
Witness     proving 
contradiction;    pr 
sistent  statement. 
Contradiction  by  p 
sistent  writing. 
How  summons  for 
sued,  and  to  whon 
When  trial  court 
process    for    a    wl 
cuted  by  its  own 
another  county  oi 
How  subpoena  du 
issued. 

How  person  failing 
and  give  evidence, 
duce  a  writing  or 
proceeded  against 
ment  of  mileage  a: 
ance. 

Commitment  to  ja 
son  refusing  to  t 
to  produce  writlnf 
ment. 


Digitized  by 


Google 


261] 


EVIDENCfi 


§618?> 


Who  may  administer  oath  to       6231. 
witness. 
Interpreters. 

What    Is    sufficient    evidence       8232. 
of  non-residence  of  witness 
or    party;    how    publication 
in  a  newspaper  is  proved.  6233. 

15.  Deposition     of    witness,     by       6234. 
whom   taken   in   this  State; 
how  certified. 

!6.  Of  witness,  who  resides  out  6235. 
of  the  State,  by  whom  6236. 
taken;   how  certified. 

!7.  No  commission  necessary. 

!8.  Notice  to  be  given  of  taking 
a  deposition;   in  what  stage 
of  suit   in  equity  a  deposi-       6237. 
tion    may    be   returned   and 
read. 

!9.  Notice   to   non-resident   may       6238. 
be  served  on  counsel;  court 
to  decide  on  its  validity.  6239. 

When  deposition  may  be  re- 
taken and  read.  6240. 


10. 


Under  what  circumstances  a 
deposition  may  be  read  In 
case  at  law. 

How  depositions  certified,  re- 
turned, and  filed;  time  when 
received  to  be  endorsed. 

May  be  read  by  either  party. 

How  taken  after  decision  of 
cause  from  which  appeal, 
6tc.,  lies. 

How  testimony  perpetuated. 

Interrogatories  to  adverse 
party  or  claimant;  when 
and  how  filed;  how  answers 
thereto  enforced;  how  lised 
as  evidence. 

When  and  how  production 
of  book  accounts  or  other 
writing  compelled. 

Effect  of  the  two  preceding 
sections  on  bill  In  equity. 

Presumption  of  death  from 
absence. 

Evidence  In  mitigation  of 
damages. 


Sec.  6189.  Henin^'s  statutes,  this  Code,  the  seiveral  editions  ofj 
ivious  Codes,  etc.,  and  printed  copies  of  acts  and  resolutions  of 
neral  Assembly,  to  be  evidence. — The  thirteen  volumes  of  the 
tutes  of  Virginia  from  sixteen  hundred  and  nineteen  to  seventeen 
ndred  and  ninety-two,  heretofore  published  by  William  Waller 
ning,  and  to  which  reference  is  jnade  in  certain  acts  of  the  OJen- 
il  A.ssembly,  passed  on  the  fifth  day  of  February,  eighteen  hundred 
i  eight,  twelfth  of  February,  eighteen  hundred  and  thirteen,  and 
ith  of  March,  eighteen  hundred  and  nineteen;  this  Code  and  the 
feral  editions  of  the  Code  of  laws  and  of  supplements  to.  or  con- 
uations  of,  the  Code,  authorized  by  or  referred  to  in  the  acts  of 
sembly  passed  the  twenty-eighth  of  December,  seventeen  hun- 
ed  and  ninety-two,  twenty-sixth  of  January,  eighteen  hundred 
d  two,  seventh  of  January,  eighteen  hundred  and  seven.  t«nth 

February,  eighteen  hundred  and  twelve,  twelfth  of  March, 
fhteen  hundred  and  nineteen,  twenty-first  of  February,  eighteen 
ndred  and  thirty-five,  and  sixteenth  of  August,  eighteen  hun- 
ed  and  forty -nine;  and  the  act  of  Assembly  approved  May 
:teenth,    eighteen    hundred     and    eighty-seven;    printed   copies 

the  acts  and  resolutions  of  the  General  Assembly  since 
lenteen  hundred  and  ninety-two,  heretofore  published,  or  which 
ly  hereafter  be  published  for  the  Commonwealth;  and  any 
her  copies  of  the  said  acts  and  resolutions  since  seventeen  hun- 
ed   and    ninety-two,    which  have    been    or    may    be    published 

(2785) 


Digitized 


byGoOgI 


I 


§6190 


EVIDENCB 


F 


by  the  public  printer  for  the  time  being,  shall  be  recei 
dence  in  the  courts  of  thig  State,  for  any  purpose  for 
original  acts  or  resolutions  could  be  received,  and  wil 
efiEect.    (Code  1887,  §  3327.) 

Revlsors'  Note.— The  words,  "and  the  act  of  Aasembly  a] 
Hixteentti,  ei^teen  hundred  and  eighty-seven,"  are  new.  Th 
Code  of  1887. 

See  Barton,  L.  Pr.  (2d  Ed.)  617;   4  Min.  (3d  Ed.)   890. 

For  lists  of  the  Codes  and  acts,  see  11  Va.  Law  Reg.  1( 

Sec.  6190.  Also,  acts  and  resolutions  of  Oeneral  Assem) 
local  or  private;  judicial  notice  by  appellate  court. — Act 
lutions  of  the  General  Assembly,  though  local  or  priva 
given  in  evidence  without  being  specially  pleaded;  and 
late  court  shall  take  judicial  notice  of  such  as  appear  to 
relied  on  in  the  court  below.     (Code  1887,  §  3328.) 

If  court  is  of  opinion  that  the  act  is  a  public  act,  and  off 
it  to  be  read  to  the  Jury  without  introducing  it  in  evidence, 
allow  it  to  be  introduced  can  work  no  harm.     Blankenship 
Ry.  Co.,  94  Va.  449,  27  S.  E.  20. 

Latter  clause  of  this  section  overrules  Legrand  v.  Ham 
College,   5  Munf.   324. 

See  Barton,  L.  Pr.  (2d  Ed.)  617;  4  Min.  (3d  Ed.)   1211. 

For  W.  Va.  decisions  on  similar  statute  see  Justls'  i 
ch.   130,  sec.  1. 

Sec.  6191.    Also,  journal  of  either  house. — Copies  of  t 
of  each  house  of  the  Assembly,  printed  as  prescribed 
twenty-five,  shall  be  received  as  evidence  for  any  purpose 
the  original  journal  could  be  received.    (Code  1887,  §  33! 
See  4   Min.    (3d  Ed.)    891. 

Sec.  6192.  Also,  statutes  of  United  States,  or  of  any  St 
ritory. — Copies  of  the  statutes  of  the  United  States  prin 
thority  of  the  United  States,  and  copies  of  the  statutes  of 
or  territory  of  the  United  States,  printed  by  authority  of 
or  territory,  may  be  received  as  prima  facie  evidence  of 
utes  in  any  suit  or  proceeding  in  this  State.     (Code  188' 

Revisors*  Note. — For  "an  act  to  authorize  courts  and  c 
Dftls  to  take  Judicial  notice  of  the  law«  of  other  States  and  foi 
tries,  and  of  tbe  United  States,"  see  Acts  1918,  c  182,  p.  SI 

The  laws  of  a  sister  State  printed  by  public  authority  a 
ble  evidence  without  other  authentication.     Taylor's  Adm'r 
Leigh  471.     See  Dickinson  v.  Hoomes'  Adm'r,  8  Grat.  363. 

If  the  statutes  are  private,  it  seems  that  they  must  be  pie 
lor's  Adm'r  v.  Bank,  6   Leigh   471,   476. 

As  to  necessity  of  proof  of  foreign  law,  see  Union  Centn 
Co.  v.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Ai 
716. 

As  to  authentication  of  foreign  law  by  affixing  thereto  < 
the  State,  see  Hunter  v.  Fulcher,  5  Rand.   126,  16  Am.  Dec. 
ner  v.  Com.,  2  Va.  Cas.  95. 

A  transcript  of  a  statute  of  another  State  authenticated  I 
tlflcate  of  the  Secretary  of  the  Commonwealth  under  his  han( 
accompanied  by  a  declaration  of  the  Governor  under  the  Gre 
the  Commonwealth,  that  he  Is  Secretary  and  that  full  faith 
oueht  to  be  given  to  bis  official  acts,  is  sufficient  evidence  to 
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!d  to  the  jury  that  such  copy  of  the  act  is  the  law.     Warner  v.  Com., 
Va.  Caa.   95. 

See  4  Min.   (3d  Ed.)   890,  891;   Burks'  Address,  2  Barton  Law  Pr. 
2d  Ed.),   1396. 

Sec.  6193.    Also,  ordinances  of  municipal  corporations. — A  copy 

f  any  ordinance  or  joint  resolution  of  a  munvjipal  corporation  in 
lis  State,  certified  by  the  clerk  or  secretary  of  the  corporation,  or 
printed  copy  thereof  which  purports  to  have  been  printed  hy  the 
athority  of  the  corporation,  shall  be  received  as  prima  facie  evi- 
enee  for  any  purpose  for  which  the  original  ordinance  or  joint 
(solution  could  be  received.  (Code  1887,  §  3331.) 
See  Barton,   L.   Pr.    (2d   Ed.)    619. 

Sec.  6194.    Notice  by  courts  and  officers  of  signatures  of  judges 
id  Governor. — All  courts  and  officers  shall  take  notice  of  the  sig- 
iture  of  any  of  the  judges,  or  of  the  Governor  of  this  State,  to 
ly  judicial  or  official  document.     (Code  1887,  §  3332.) 
See   4   Min.    (3d   Ed.)    890. 

Sec.  6195.  Copies  of  certain  deeds  to  be  evidence. — Co])ie8  of 
ieds.  acknowledged  or  proved  and  certified  according  to  the  act 
the  thirteenth  December,  seventeen  hundred  and  ninety-two,  and 
aced  upon  record  after  the  expiration  of  two  years,  the  period 
■escribed  by  the  act  of  the  twenty-fifth  December,  seventeen  hun- 
ed.  and  ninety-four,  but  before  the  passage  of  the  act  of  seventh 
ibruary,  eighteen  hundred  and  fourteen,  shall  be  received  in  evi- 
nce, and  have  all  the  force  and  effect  of  copies  of  deeds  recorded 
ithin  two  years,  the  period  prescribed  as  aforesaid:  Provided, 
at  nothing  in  this  section  shall  be  construed  so  as  to  affect  the 
jhts  of  creditors  and  subsequent  purchasers  without  notice.  (Code 
87,  §  3333.) 

Sec.  6196.  Effect  as  evidence  of  deeds  coDTeying  property  here- 
fore  or  hereafter  sold  under  a  deed,  deed  of  trust,  mortgage  or 
.y  judicial  proceedings. — Whenever  the  title  to  any  property, 
limed  under  a  conveyance  or  deed,  heretofore  or  hereafter  made, 
irporting  to  be  in  execution  of  a  sale  under  a  deed,  deed  of  trust, 
jrtgage,  or  any  judicial  proceeding,  according  to  the  terms  of 
id  deed,  deed  of  trust,  mortgage,  or  judicial  proceedings,  is  at- 
eked  or  called  into  question  in  any  manner,  if  it  shall  appear 
jm  the  face  of  such  conveyance  or  deed  that  such  sale  has  been 
gularly  made  in  accordance  with  the  terms  of  such  deed,  deed  of 
ist,  or  mortgage,  or  judicial  proceedings,  such  deed  or  convey- 
ce  shall  be  prima  facie  evidence  that  such  sale  was  regularly 
ide  and  that  the  other  recitals  in  such  deed  or  conveyance  are 
le.     (1897-8,  p.  322;  1899-00,  p.  1247.) 

Where  it  appears  from  the  face  of  the  conveyance  under  a  deed  of 
1st  by  the  trustee  that  the  sale  was  regularly  made  in  accordance  with 
i  terms  of  the  deed  of  trust,  the  same  shall  be  prima  facie  evidence  of 
It  fact.      Preston   v.   Johnson,   105   Va.   238,   63  S.  E.   1. 

The  recital  in  a  deed  from  a  trustee  to  a  purchaser  under  a  deed  of 
LSt  that  due  and  legal  notice  was  given  of  the  time,  place  and  terms 
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ot  sale  is  to  be  taken  as  prima  facie  correct   under  this  sectlo 
kins  V.   Givens,    119   Va.   578,   89   S.   E.    871. 

In  this  case  the  deed  of  a  court  commissioner  was  held  t( 
the  essential  recitals  to  bring  it  directly  within  the  purview  of 
tion.      Saunders  v.   Terry,    116   Va.   495,   82   S.   E.   68. 

This  section  changes  the  rule  laid  down  in  Sulphur  Min 
Thompson,  93  Va.  293,  25  S.  E.  232,  requiring  proof  of  the  rec 
deed  more  than  sixty  years  before.      See   11   Va.  Law  Reg.   5. 

See  3  Va.  Law  Reg.  81  for  article  which  probably  led  to  t 
ment  of  the   statute. 

Cited  but  not  construed  in  Wasserman  v.  Williams,  105 
54  S.  E.  893,  and  in  Preston  v.  Johnson,  105  Va.  239,  53  S.  E. 
ard  V.   Landsberg,   108   Va.    161,    60   S.   E.   7  6  9. 

Sec.  6197.  Also,  copies  of  records  or  papers  in  clerk's 
any  court  of  the  State,  or  in  the  public  oflBces  thereof,  or  c( 
of  Auditor  in  certain  cases. — A  copy  of  any  record  or  pap( 
clerk's  office  of  any  court,  or  in  the  office  of  the  Secretar 
Commonwealth,  State  Corporation  Commission,  Board  of  J 
of  Virginia  or  its  successors,  Treasurer,  Register,  either 
Railroad  Commissioner,  Commissioner  of  Agriculture,  or  t 
assa3'er  and  chemist,  attested  by  the  officer  in  whose  office  1 
is;  and  a  copy  of  any  record  or  paper  in  the  office  of  the  1 
Public  Works,  or  the  Board  of  Education,  or  the  board  c 
visors  of  any  county,  attested  by  the  secretary  or  clerk 
board;  and  a  copy  of  any  record  or  paper  in  the  office  of  : 
of  lands  of  any  county,  attested  by  the  surveyor  in  whc 
the  same  is,  may  be  admitted  as  evidence  in  lieu  of  the 
but,  for  good  cause  shown,  the  original  records  in  the  offi( 
surveyor  of  lands  of  any  county  may  be  required  to  be  p 
And  the  certificate  of  the  Auditor  of  Public  Accounts  of 
and  time  of  the  return  of  any  real  estate  as  delinquent,  c 
sale  thereof  for  taxes,  shall  be  prima  facie  evidence  of 
stated  in  such  certificate.  Any  such  copy  or  certificate,  pu 
to  be  sealed,  or  sealed  and  signed,  or  signed  alone,  by  i 
officer,  secretary  or  clerk,  may  be  admitted  as  evidence, 
any  proof  of  the  seal  or  signature ;  or  of  the  official  chai 
the  person  whose  name  is  signed  to  it.  The  certificate  of 
ditor  of  Public  Accounts  of  the  payment  or  non-paymen 
time,  of  taxes  on  forfeited  or  delinquent  lands  or  lots,  or 
not  having  been  entered  on  the  books  of  the  commissions 
revenue  for  the  county  or  city  shall,  in  any  suit  or  proce 
relation  to  such  lands  or  lots,  be  prima  facie  evidence  of 
stated  in  such  certificate,  provided  it  be  filed  with  the  p 
said  suit  at  least  twenty  days  before  the  first  day  of  the 
which  it  is  to  be  offered  in  evidence.  When  the  certifie 
ports  to  be  signed  by  the  said  Auditor,  it  may  be  admittei 
dence  without  proof  of  his  signature.  (Code  1887,  §  33;- 
p.  598.) 

The  copy  is  primary  evidence,  equivalent  to  the  original. 
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reston.  Gilmer  235;  Kelly  v.  Lehigh  Mln.  &  Mfg.  Co.,  98  Va.  405,  408, 
)  S.  E.  511,  81  Am.  St.  Rep.  736. 

The  original  order  book  of  a  county  court  is  competent  evidence 
herever  a  certified  copy  would  be  evidence.  Ballard  v.  Thomas,  19 
rat.  14. 

Copies  of  decrees  in  a  cause  are  competent  evidence  without  pro- 
leing  the  whole  record.     White  v.  Clay's  Ez'rs,  7  Leigh  68. 

A  copy  of  a  patent  from  the  record  of  a  county  court  is  as  good 
'idence  of  title  as  the  original  would   be.     Lee  v.   Tapecott,   2   Wash. 

re,  281. 

A  copy  of  a  copy  of  a  will  recorded  under  section  6202  is  prima  facie 
true  copy  of  the  will.      Effinger  v.  Hall,  81  Va.  94. 

A  certificate  of  probate  of  a  will  was  certified  properly,  in  this  form: 
L  B.  B.,  Deputy  Clerk  for  S.  M.  G.,  Clerk  of  the  Circuit  Court  of  1. 
junty,  Virginia,"  and  the  will  itself  was  attested  by  "A.  B.  B.,  iD.  Clerk." 
eld,  the  record  should  be  read  together  and  the  will  admitted  in  evi- 
mce.     Hurley  v.   Charles,    112  Va.   706,  72  S.  E.  609. 

A  certificate   purporting  to   be  made  by  the  auditor  of  the  State, 

(ing  in  the  usual  form  in  which  he  certifies  papers  from  his  office.  Is 

Idence  of  the  execution  of  such  certificate  and  of  the  official  character 

the  papers,  and  also  of  the  facts  therein  contained.     Usher's  Heirs 

Pride,  15  Grat.  190. 

Cited  in  Van  Gunden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  850, 
C.  C.  A.  294. 

For  cases  before  the  statute,  see  Burk's  ESx'rs  v.  Tregg's  Bx'rs,  2 
ash.  215;  Hord  v.  Dishman,  5  Call  279;  Anderson  v.  Dudley,  Id.  529; 
awlett  V.  Daniel,  4  Munf.  473;  Ben  v.  Peete,  2  Rand.  539;  Gibson  v. 
)m.,  2  Va.  Cas.   Ill:   Pollard's  Heirs  v.  Lively,  4  Grat.  73. 

See  Barton,   L.   Pr.    (2d  Ed.)    619;    4  Mln.    (3d  Ed.)    881,   884,   892. 

Sec.  6198.  Also,  copies  of  records  or  papers  in  clerk's  office  of 
ly  court  of  West  Virginia,  or  in  the  public  offices  thereof,  or  cer- 
icate  of  its  Auditor  in  certain  cases. — A  copy  of  any  record  or 
iper  in  the  clerk's  office  of  any  court  in  the  State  of  West  Vir- 
nia,  or  iu  the  office  of  the  Secretary  of  State,  Treasurer,  Auditor, 
'  surveyor  of  lands  in  any  county  in  that  State,  attested  by  the 
ficer  in  whose  office  the  s&ige  is,  may  be  admitted  as  evidence  in 
!u  of  the  original.    The  certificate  of  the  Auditor  of  that  State  as 

the  return  of  any  real  estate  as  delinquent,  or  the  sale  thereof 
r  taxes,  or  payment  or  non-payment  of  taxes  on  forfeited  or  de- 
iquent  lands,  or  non-entry  of  lands  on  the  books  of  the  assesscrs, 
all,  in  any  suit  in  relation  to  such  lands,  be  prima  facie  evidence 

what  is  stated  in  such  certificate,  provided  it  be  filed  with  the 
ipers  in  such  suit  and  notice  thereof  be  given  to  the  opposite  party 

his  attorney,  at  least  forty  days  before  the  first  day  of  the  t«  rm 

which  it  is  to  be  offered  as  evidence.  Any  such  copy  or  certifi- 
te  purporting  to  be  sealed,  or  signed  and  sealed,  or  signed  alone, 
r  any  such  officer,  may  be  admitted  as  evidence  without  any 
oof  of  the  seal  or  signature,  or  of  the  official  character  of  the 
Tson  who.se  name  is  signed  to  it.  (Code  1887,  §  333.'>.) 
See  4  Min.   (3d  Ed.)   881,  884. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
apter  130,  section  6. 

Sec.  6199.    When  copy  filed  in  one  suit  may  be  filed  in  another. — 

ich  a  copy  of  any  writing,  filed  in  a  suit,  may  be  filed  in  another 
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suit  on  the  same  writing,  and  the  defendant  shall  plead  tli 
if  the  original  was  filed.     (Code  1887,  §  3336.) 

See  4  Mln.  (3d  Ed.)  892;  Corbett  v.  Nutt,  18  Grat.  624. 
Sec.  6200.  When  court  may  deliver  out  original  paper,  i 
a  copy. — The  court  in  the  clerk's  oflBce  whereof  there  is  an 
paper  filed  in  a  cause  (although  decided)  may,  for  good  c; 
der  it  to  be  delivered  to  any  person,  retaining  in  its  steac 
thereof,  and  may  make  any  order  to  prevent  the  imprope 
the  original.     (Code  1887,  §  3337.) 

See  4  Min.  (3d  Ed.)  892. 
Sec.  6201.  When  a  book,  containing  judgments,  decrees 
a  court,  is  lost  or  illegible,  how  matters  therein  re-entered.- 
any  book,  containing  judgments,  decrees,  or  proceedings  of 
is  lost,  destroyed,  or  illegible,  and  there  can  be  again  ent« 
rectly,  by  means  of  any  writing,  any  matters  which  were 
book,  such  court  may  cause  its  clerk  to  have  such  matte 
tered,  and  such  re-entries  shall  have  the  same  effect  as  the 
entries.  For  any  services  of  the  clerk  under  this  section 
dered  necessary  by  his  own  neglect,  the  court  shuU  alio 
reasonable  compensation,  which  shall  be  chargeable  on  th 
or  corporation.     (Code  1887,  §  3338). 

Revisors'  Note. — The  word  "destroyed"  in  line  three  of 
Is  new. 

See  Barton,  L.  Pr.  (2d  Ed.)  620;  3  Mln.  (2d  Ed.)  148 
(3d   Ed.)    885. 

Sec.  6202.  When  a  book  or  paper  in  a  clerk's  oflBce  i 
illegible,  how  new  record  made. — Where  any  such  book 
book  containing  the  record  of  wills,  deeds,  or  other  pj 
where  any  paper  filed  in  a  clerk's  office,  is  lost,  destroy 
illegible,  the  clerk  in  wTiose  office  sush  book  or  paper  w 
the  production  to  him  of  any  original  paper  which  was 
in  such  book,  or  of  an  attested  copy  of  the  record  there 
anything  else  in  such  book,  or  of  any  paper  so  filed,  shal 
plication,  record  the  same  anew.  The  record  shall  show 
it  is  made  from  an  original  or  a  copy,  and  how  the  paj 
which  it  was  made  was  authenticated  or  attested.  Sue 
shall  have,  as  far  as  may  be,  the  same  effect  that  the  r 
paper  for  which  it  is  .substituted  would  have  had.  (Cc 
§  3339.) 

Revi.sors'  Note. — ^The  word  "destroyed"  In  line  three  of 
Is  new. 

The  act  of  the  clerk  under  this  section  admitting  the  ; 
record  is  conclusive  upon  the  question  whether  the  paper  U 
purports  to  be,  and  evidence  to  prove  that  the  copy  was  not  ce 
the  clerk  whose  name  is  affixed  toi  the  certificate,  but  by  anothc 
who  was  not  authorized  to  make  the  certificate,  is  inadmissible 
lateral  action.     Taliaferro  v.  Pryor,   12  Grat.  277. 

A  copy  of  a  copy  recorded  under  this  section  Is  prima  fac 
copy  of  the  original.     Effinger  v.  Hall,  81  Va.  94. 

Cited  in  Warren  v.  Warren,  93  Va.'  73,  76,  24  S.  E.  ! 
Barton,  L.  Pr.  (2d  Ed.)  620;  3  Min.  (2d  Ed.)  148;  4  Mln.  (3d  : 
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For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
pter  130,  section  13. 

[ec.  6203.  How  contents  of  any  such  record,  book,  or  paper 
ich  has  been  lost,  destroyed,  or  become  illegible,  may  be  proi  ed. 
Lny  person  desirous  of  proving  the  contents  of  any  such  book, 
ord,  or  paper  as  is  mentioned  in  the  two  preceding  sections, 
y  file  before  the  circuit  court  of  the  county  or  the  cirmit  or 
poration  court  of  the  city  in  which  such  record,  book,  or  paoer 
i,  or  before  the  judge  thereof  in  vacation,  a  petition  in  writing, 
ting  the  nature  of  the  record,  book,  or  paper,  the  contents  of 
ich  he  desires  to  prove,  and  what  persons  may  be  aflfected  by 
h  proof.  Thereupon  the  court  shall  direct  one  of  its  comniis- 
lers  to  appoint  a  time  and  place  for  proceeding  on  the  said 
ition  whereof  reasonable  notice  shall  be  given  by  him  to  aU  jiar- 
1  named  in  such  petition,  or  interested  in  the  proceeding,  and 
any  others  who  shall  be  known  to  the  court,  judge,  or  commis- 
ler,  or  who  shall  claim  to  be  so  interested.  If  any  party  inter- 
;d  other  than  the  petitioner,  or  who  may  be  affected  by  the 
of,  be  an  infant  or  insane  person,  the  said  court  or  jud?e  shall 
loint  a  guardian  ad  litem  to  represent  his  interest  in  the  cause. 
)de  1887,  §  3340;  1904,  p.  99.) 

Revisers'  Note. — The  phrasoolojij-  of  tills  section  has  been  con- 
trably  changed,  and  the  foUowinK  iniimrtnnt  change  in  meanlnt;  also 
r  be  observed:  As  tlie  section  stood  before  the  revision,  It  appiirently 
uired  a  commissioner  to  be  ap|>oiiited  for  the  special  purpose  In  each 
nty  and  city,  seeming  to  reiiard  the  position  as  a.  permanent  one,  to 
existing  at  all  times,  with  which  commissioner  all  petitions  arising 
ier  the  section  shoiilit  be  filed.  It  was  considered  preferable  to  pro-  • 
)  that  the  i>etltlon  shall  be  addressed  to  the  court,  or  the  Judge  thereof 
vacation,  and  in  each  ca.se  to  allow  the  court  to  designate  some  conw 
sioner  to  perform  the  duties  required. 

This  section  is  cumulative,  and  does  not  deprive  the  party  of  his 
ledy  at  common  law,  and  it  seems  that  where  a  will  has  been  legally 
red  in  a  court  of  probate,  and  afterwards  destroyed,  with  the  boolf  In 
ch  it  is  recorded,  its  contents  may  be  proved  by  parol  evidence.  Smith 
barter,   3  Rand.   167. 

Cited  in  Warren  v.  Warren,  P3  Va.  73,  76,  24  S.  E.  913;  Stocnm  v. 
npton,  93  Va.  374,  377,  25  P.  E.  3.  See  Barton,  L.  Pr.  (2d  Ed.) 
:  3  Min.   (2d  Ed.)   148;   4  Min.    (3d  Ed.)   885. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
pter   130,  section   17. 

lec.  6204.  How  evidence  of  the  witnesses  taken;  conmuBsioner 
keep  a  journal  and  return  it  and  evidence  to  court  or  to  the 
•k's  office ;  order  to  be  made  by  the  court  or  by  the  judge  thereof 
vacation. — The  said  commissioner  shall,  at  the  instance  of  any 
son  interested,  take,  in  writing,  the  evidence  of  all  witn»sRes 
0  may  be  produced  before  him,  or  whom  he  may  think  i*  neces- 
y  to  examine.  He  shall  keep  a  journal  of  his  proceedings  in 
h  case,  which  he  shall  return,  with  the  evidence  taken  by  him, 
filed  before  him,  with  such  explanations  and  comments  as  he 
y  deem  necessary,  to  the  circuit  court  of  the  county  or  the  «*ir- 
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cuit  or  corporation  court  of  the  city,  in  which  the  recor 

paper  mentioned  in  the  petition  was.  at  its  next  terra 

clerk's  office  of  such  circuit  or  corporation  court,  in  va^ 

the  court,  or  the  judge  thereof  in  vacation,  shall  make 

in  respect  to  the  said  record,  book,  or  paper,  or  anythi 

as  may  be  necessary  to  secure  the  benefits  thereof  to 

interested,  or  such  other  order  as  may  be  proper  in  the 

provisions  of  sections  sixty-one  hundred  and  eighty-thre( 

one  hundred  and  eighty-six  shall  be  applicable  to  such  r( 

Before  the  judge  of  such  court  shall  make  such  ord 

tion,  the  petitioner  shall  cause  to  be  served  on  the  pe; 

ested  a  notice  in  writing  that  he  vvill  apply  for  such  o: 

manner  provided  by  section  six  thousand  and  forty-one, 

days  before  such  order  is  to  be  made  in  vacation ;  bnt  if  si 

or  any  of  them,  do  not  reside  in  this  State,  or  after  dv 

cannot  be  found  therein,  an  order  of  publication  may  I 

provided  by  sections  six  thousand  and  sixty-nine  and  si 

and  seventy.    The  commissioner,  for  his  services  under  1 

last  preceding  section,  shall  be  allowed  the  same  fees 

lowed  to  commissioners  in  chancery.    (Code  1887,  §  3341 

Revlsors'   Note. — The  latter  part  of  this  section  as   it 

the  revision  allowed  an  order  of  publication  again.st  persons 

in   the   county   or  corporation.      Under   the   jji-esent   section, 

publication   is   not  allowed   unless   the  i)erson    he   a   non-res 

State,   or  after   due  diligence   cannot  be  found   therein.     1 

publication   is   the   uniform   order   provided  by   sections   fiOO 

The  sentence  form©rl.v  appearing  in  tliis  section  providing  tl: 

in  vacation  should  not  have  .jurisdiction  to  hear  and  deten 

under  the  section,  unless  he  had  previously  during  the  torn 

order  consenting  that  .such  matters  might  be  submitted  dur 

has  been  stricken  out. 

Cited  in  Warren  v.  Warren,  93  Va.  73,  76,  24  S.  K.  91 
Compton.  93  Va.  374,  377,  25  S.  E.  3.  See  Barton,  L.  Pr.  ( 
3  Min.    (2d  Ed.)   148;    4  Mln.    (3d  Ed.)    885. 

Sec.  6205.  Records  and  proceedings  of  a  court  of  an 
or  of  the  United  States,  how  authenticated. — The  reeon 
cial  proceedings  of  any  court  of  the  United  States,  or  o 
or  of  any  country  su'iject  to  the  jurisdiction  of  the  Ui 
attested  by  the  clerk  thereof,  with  the  seal  of  the  cot 
if  there  be  a  seal,  and  certified  by  the  judge,  chief  jus 
siding  magistrate  of  such  court,  to  be  attested  in  due 
have  such  faith  and  credit  given  to  them  in  every  courl 
State,  as  they  have  in  the  courts  of  the  State,  Territor\ 
whence  the  said  records  come.     (Code  1887,  §  3342.) 

Revisors'  Note. — Tlie  words,  "or  of  any  country  sn 
Jurisdiction  of  the  Uuitetl  States,"  constituting  the  third  lin 
are  new.  TliLs  insertion  is  nvade  in  order  to  make  the  sec 
to  the  Act  of  Congress.       (Rev.   Stat.  IT.   s.,   section  90r».) 

A  record  legally  authenticated  of  the  proceedings  of  a  ( 
petent  authority  in  any  other  of  the  United  States  is  conclu 
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the  courts  of  this  State  to  show  that  a  JudgmeBt  was  rendered,  and 
It  the  party  was  compellable  to  pay  the  amount  recovered  against  him, 
t  It  may  be  opposed  by  proof  of  fraud  or  collusion  or  of  subsequent 
rments  or  discounts.  Buford  v.  Buford,  4  Munf.  241  6  Am.  Dec. 
1. 

A  law  of  another  State  is  sufhciently  authenticated  under  the  act 
Congress  (U.  S.  Comp.  St.  1901.  section  905),  if  it  has  the  seal  of 
s  State  affixed  thereto,  and  the  particular  officer  entitled  to  affix  the 
il  depends  upon  the  regulations  of  the  several  States,  respectively, 
inter  v.  Fulcher,  5  Rand.   126,  16  Am.  Dec.  738. 

An  office  copy  of  a  deed  registered  In  North  Carolina  is  not  admif>- 
le  as  primary-  evidence  in  this  State,  unless  there  be  some  statute  of 
rth  Carolina  making  it  primary  evidence  In  that  State.  Petermans  v. 
ws,  6  Leigh  523. 

Office  copies  of  deeds  registered  in  another  State  are  not  admissible 
evidence  in  this,  unless  duly  authenticated  according  to  the  laws  of 
1  United  States.      Id. 

A  copy  of  a  will  and  of  the  probate  thereof  in  a  foreign  State  is 
ihentlcated  by  a  certificate  of  the  clerk  of  the  court  under  his  seal  of 
ce,  and  by  a  certificate  of  the  presiding  justice  that  the  clerk's  certl- 
ite  (not  his  attestation)  is  in  due  form.  Held,  the  authentication  is 
)per.      Gomto  v.   Bonney,   7   Leigh  234. 

Cited  but  not  construed,  Bryan  v.  Nash,  110  Va.  329,  66  S.  E.  69. 

Under  section  34  5  the  Secretary  of  the  Commonwealth  1st  authorized 
certify  records  for  use  in  other  States. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
ipter  130,  section  19. 

See.  6206.  Records  and  exemplification  of  office  books  in  a  pub- 
office  of  United  States  or  of  a  State,  not  pertaining  to  a  court. — 

records  and  excmplifleations  of  office  books  kept  in  any  public 
ice  of  the  United  States,  or  of  a  State,  not  appertaining  to  a 
irt,  shall  be  evidence  in  any  court  or  office  in  this  State,  if  at- 
ted  by  the  keeper  of  the  said  records  or  books,  and  the  seal  of 

office  annexed,  if  there  be  a  seal,  and  certified  by  any  judge  of 
3ourt  of  record  in  the  county,  city,  town,  or  district  in  which 
;h  office  is,  or  of  the  Governor,  the  Secretary  of  State,  the  chan- 
lor,  or  the  keeper  of  the  great  seal  of  the  State,  to  be  attested 
due  form,  and  by  the  proper  officer.    Such  certificate,  if  given 

the  judge  of  a  court,  shall  be  authenticated  by  the  clerk  or 
Jthonotary  of  the  said  court,  who  shall  certify  under  his  hand 
d  the  seal  of  his  office,  that  the  said  judge  is  duly  commissioned 
d  qualified;  or  if  said  certificate  be  given  by  the  Governor,  the 
eretary  of  State,  the  chancellor,  or  keeper  of  the  great  seal,  it 
ill  be  under  the  great  seal  of  the  State  in  which  the  said  cer- 
cate  is  made.     (Code  1887,  §  3343.) 

One  of  the  usual  methods  of  proving  records  is  by  examined  copies. 
e  method  prescribed  by  this  section  of  the  Code  Is  merely  cumulative, 
1  does  not  deprive  party  of  the  riglit  to  report  to  any  other  method 
Dwable  by  common  law.  Southern  R.  Co.  v;  WiIcox,-99  Va. -394,  39 
E.  144,  note  7  Va.  Law  Reg.  3S1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
ipter  130,  section  20. 

Sec.  6207.    Foreign  deeds,  powers  of  attorney,  policies  of  insur- 

ce,  etc. — Every  deed  or  power  of  attorney  executed  out  of  this 

ite,  the  acknowledgment  or  proof  of  which  is  certified  so  that  it 
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might  be  admitted  to  record  under  chapter  two  hundred  i 
and  every  policy  of  insurance,  charter  party,  copy  from  i 
any  foreign  court,  or  from  a  register  of  births  and  marrii 
place  out  of  the  United  States,  if  it  be  attested  by  a  not 
his  seal  of  office,  that  such  policy,  charter  party,  record, 
was  made,  entered,  or  kept  in  due  form  according  to  the 
place  in  which  it  was  made,  entered,  or  kept,  and  that 
is  true,  and  the  official  character  of  such  notary  be  cert 
any  court  of  record,  or  the  mayor  or  other  chief  ma 
any  county,  city,  town,  or  borough,  or  under  the  great 
State,  kingdom,  province,  island,  or  colony,  in  which  s 
may  reside,  shall  be  evidence  in  any  court  in  this  Sta 
1887,  §  3344.) 

This  statute  applies  to  the  original  deeds,  not  copies.  F 
Laws,  6  Leigh  523. 

For  case  before  the  statute,  see  Kidd's  Adm'r  v.  Alexanc 
1  Rand.  456.      See  Barton,  L    Pr.  (2d  Ed.)   621. 

As  to  foreign  affidavits,  see  section  275. 

For  W.  Va.  decisions  on  sim.ilar  statute,  see  Justis'  i 
chapter  130,  section  21. 

Sec.  6208.    No  pexson  incompetent  to  testify  by  reasc 

est,  or  because  a  party. — No  person  shall  be  inconipeten 

because  of  interest;  or  because  of  his  being  a  party  to  i 

suit,  or  proceeding  of  a  civil  nature;  but  he  shall,  if 

competent  to  testify,  and  subject  to  the  rules    of    evi 

practice  applicable  to  other  witnesses,  be  competent  ti 

dence  in  his  own  behalf  and  be  competent  and  compell 

tend  and  give  evidence  on  behalf  of  any  other  party  t 

tion,  suit,  or  proceeding;  but,  in  any  case  at  law,  the 

good  cause  shown,  may  require  any  such  person  to  attei 

tify  ore  tenus  and,  upon  his  failure  to  so  attend  and  t 

exclude  his  deposition.     (Code  1887,  §  3345.) 

Under  this  statute  it  is  very  clear  that  the  rule  in  respc 
tion  for  incompetency  on  the  ground  of  interest  is  equally  a 
parties  examined  as  a  witness  as  to  those  who  are  not  part 
Adm'r  v.  Colbert,  28  Grat.  49,  56. 

Cited  in  Wager  v.  Barbour,  84  Va.  419,  4  S.  E.  842; 
Fowlkes,  85  Va.  820,  8  S.  E.  817;  Hoge  v.  Turner,  96  Va.  6 
291;  Gordon  v.  Funkhouser,  100  Va.  679,  42  S.  E.  677;  Wri| 
son,  108  Va.   16,  62  S.  E.  948. 

See  Barton,  L.  Pr.  f2d  Ed.)  C05,  610;  Barton,  C.  Pr.  (2d 
1  Min.  (4th  Ed.)  642;  3  Min.  (2d  Ed.)  542;  4  Min.  (3d  Ed 
850,  858,  1332. 

Discussed,  1   Va.  Law  J.   25  5  et  seq. 

Sec.  6209.  If  one  party  incapable  of  testifying,  te 
other  party  to  be  corroborated;  when  memoranda,  etc. 
capable  party  to  be  received  in  evidence. — In  an  action 
or  against  a  person  who,  from  any  cause,  is  incapable  of 
or  by  or  against  the  committee,  trustee,  executor,  adr 
heir,  or  other  representative  of  the  person  so  incapable 
inf  no  judgment  or  decree  shall  be  rendered  in  favor 
(2794) 
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rse  or  interested  party  founded  on  his  uncorroborated  testimony; 
id  in  any  such  action  or  suit,  if  such  adverse  party  testifieh,  all 
tries,  memoranda,  and  declarations  by  the  party  so  incapable  of 
stifying  made  while  he  was  capable,  relevant  to  the  matter  in 
me,  may  be  received  as  evidence.     (Code  1887,  §  3346.) 

Revisors'  >'ot«i. — ^This  section  is  neiv;  oiid  sections  8846,  3347,  8348 
id  3340  of  the  CX>de  of  1887  have  been  omitted  and  thereby  repealed. 
le  present  Code  makes  material  changes  in  the  law  govemlnK  tbe  com- 
!tenc}-  of  witnesses  to  testify.  The  following  excerpt  Is  taken  from  the 
eport  of  the  Revisors  made  to  the  General  Assembly  at  Its  session  ot 
118: 

"The  subject  of  the  competency  of  witnesses  to  testify  was  one  that 
ceived  very  careful  consideration  by  the  revisors.  Nearly  all  of  the 
fficulties  that  have  arisen  in  practice  have  grown  oat  of  the  eKCepti(Mi» 

the  rule  that  Interest  should  not  disqualify  a  witness.  In  the  draft 
bmitted  the  revisors  have  removed  practically  all  disqualiflcatlons  ex- 
pt  to  protect  confidential  communications,  a'^pecially  between  hosbaod 
id  wife.      In  order  to  meet  the  difficulties  that  may  arise  in  consequence 

a  removal  of  disqualifications,  tlie  revisors  have  added  a  new  section 
daring:"  (See  section  6209  above.)  "It  was  believed  that  this  sec- 
>n,  together  with  the  great  safeguard  of  cross-examination,  would  be> 
Dple  protection  for  the  estates  of  persons  laboring  under  disability  or'_ 
'lo  are  incapable  of  testifying.  In  the  business  affairs  of  life  all  evi- 
'nee  bearing  upon  the  question  at  issue  is  received  and  considered  by 
e  business  world,  and  it  seemed  pro|>er  that  the  same  rule  should  obtain 

courts  of  justice  which  are  enforcing  rights  arising  oitt  of  sach  hasii 
•ss  transactions." 

Section  3345  of  the  Code  of  1887  (section  6208  of  this  Code  nn- 
anged)    removed  conunon  law  disqualiflcjitions  on  account  of  interest 

because  a  party.  The  exceptions  referred  to  in  the  above  excerpt  were 
iposed  by  section  3;i4fl  of  the  Code  of  1887,  for  the  most  part,  which 
ceptions  were  in  turn  qualified  by  sections  8847,  3348  and  8849  of 
at  Code.  The  principal  exception  and  one  which  was  moet  fruitful  of 
igation  was  that  pertaining  to  the  survivor  of  a  transaction.  Most  of 
e  States  still  retain  this  exception,  but  in  at  least  two  States  other  than 
rginia  it  has  been  abolished.  (New  Mexico  and  Connecticut.)  The 
jections  to  the  PRINCIPLE  of  the  survivor  of  a  transaction  rule  can- 
>t  be  set  forth  in  a  note  of  this  character,  but  they  will  be  found  well" 
id  ably  discussed  by  Mr.  Wigmore,  a  distinguished  aothority,  tn  hls° 
}rk  on  Evidence  (1  Wig.  Ev.,  section  578).  The  objections  to  the 
le  IN  .\CTrt'AL  OPERATION  are  best  illustrated  by  the  nninerons 
ses  which  arose  under  the  former  law,  some  of  which  were  of  such  a 
aracter  as  to  call  for  amendment  of  the  Sf^ctions  by  which  they  werei 
iverned. 

Section  2529  of  the  Code  of  1887  on  the  subject  of  the  competency 

devLsees  and  legatees,  their  wives  or  husbands,  as  attesting  vrttnesses 

wills,  has  been  omitted  and  thereby  repealed.  This  section  was  con- 
rued  in  Bruce  v.  Shuler,  108  Va.  670,  62  S.  K  978.     The  competency 

attesting  witnesses  to  wills  is  now  governed  by  section  6208.  For 
■eciflc  provisions  appljing  to  creditors  and  executors,  see  sections  S2I4 
id  5245.  For  proof  of  handwriting  in  holographic  wills,  see  section 
529.  Section  .3846  of  the  Code  of  1887  having  been  omitted  altogether, 
le  part  providing  that  "the  competency  of  attesting  witnesses  to  wills, 
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deeds,  and  other  instninients,  shall  be  determined  by  the  la 
the  day  before  this  Code  takes  effect,"  as  a  matter  of  course 
pealed  along  with  the  residue  of  that  section. 

For  cases  arising  under,  and  pertaining  to,  sections  3 
334  8  and  3349  of  the  Code  of  1887  (now  repealed),  see  ann 
these  sections  in  Pollard's  Code  '1904),  and  Supplements  (191 

Sec.  6210.     Competency  of  husband  and  wife  to  test 

band  and  wife  shall  be  competent  witnesses  to  testify  for 

each  other  in  all  cases,  civil  and  criminal,  except  as  othe 

vided.     (1893-4,  p.  722;  1897-8,  p.  753;  1901-2,  p.  798.) 

Revisers'  Note. — This  and  the  two  following  sections  ar 
Acts  1901-2,  p.  798.  Section  1  of  the  act  provided,  among  oi 
that  "Neither  husband  nor  wife  shnll  be  comi)etent  to  testify  fo 
each  otlier  in  any  proceeding  by  a  creditor  to  avoid  or  impeai 
veyance,  gift,  or  sale  from  the  one  to  the  other  on  the  groui 
or  want  of  consideration  but  as  to  said  transaction  the  exlsti 
evidence  shall  remain  unchanged."  This  provision  of  the  an 
stricken  out.  It  was  thought  proper  to  indulge  a  prinui  facie  | 
that  the  transaction  is  fraudulent,  but  it  was  considered  a  ste 
to  declare  that  neither  shall  testify  in  such  cases,  as  was  true 
law.      See   Hoge  v.  Turner,  90   Va.   624,   32   S.   E.   291. 

Section  1  of  the  act  hereinbefore  refen-ed  to  also  pn 
"Nothing  herein  contained  sliall  be  deemed  or  construed  f 
existing  rules  of  evidence  as  to  proceedings  for  divorce,  exc< 
where  the  suit  for  divorce  is  brought  on  the  ground  of  crueli 
tion.  In  which  cases  the  husband  or  wife  ntay  testify."  Th 
no  longer  appears*.  ITnder  the  former  law  In  practically  ev€ 
matter  what  the  real  ground  of  divorce  was,  one  or  the  otl 
grounds  was  alleged  in  the  bill  so  as  to  make  the  complair 
petent  witness.  This  being  so,  the  revisors  were  of  opinion  t 
ing  above  quoted  might  well  be  omitted.  In  order  to  safe^u 
proceedings,  however,  and  to  prevent  fraud  and  collusion,  » 
has  been  so  amended  as  to  enact  that  no  divorce  shall  be  gra 
uncorroborated  testimony  of  the  parties  or  either  of  them,  i 
note  to  that  seetlon. 

Cases  rnlafina  to  the  nrovision  of  section  1  0l  the  act  O' 
first  paragraph  of  the  revisors'  note  above. — Bank  v.  Holland. 
39  S.  E.  126.  55  L.  R.  A.  155,  86  Am.  St.  Rep.  898;  Hog« 
96  Va.  624,  32  S.  E.  291:  Crowder  v.  Garber,  97  Va.  565,  34 
Atkinson  v.  Solenberger,  112  Va.'667,  72  S.  E.  727;  Eason  v. 
Va.  390,  76  S.  E.  957.  See  1  Va.  Law  Reg.  673;  2  Va.  La 
3  Va.  Law  Reg.  410;  4  Va.  Law  Reg.  469. 

Cases  on  the  general  subject  of  the  competency  of  husba 
as  toitnesscs  for  or  against  each  other,  decided  before  the  o 
(Acts  1893-4.  p.  722). — William  &  Mary  College  v.  Powell.  11 
Fink  V.  Denny,  75  Va.  663;  Ratliff  v.  Vandikes,  89  Va.  307,  1 
Dugger  V.  Dugger,  84  Va.  130,  4  S.  E.  171;  Witz  v.  Osborn. 
2  S.  E.  33;  De  Farges  v.  Ryland,  87  Va.  404,  12  S.  E.  805, 
Rep.  659;  Scott  v.  Rowland,  82  Va.  484,  4  S.  E.  595;  Staith 
76  Va.  75  8:  Marks  v.  Spencer.  81  Va.  751;  Crabtree  v.  Dunn. 
11  S.  E.  1053;  Bowman  v.  Reinhart.  89  Va.  435,  16  S.  E.  27 
Housman,  90  Va.  816,  20  S.  E.  830;  Statham  v.  Ferguson's 
Grat.  28;  McDevitt  v.  Frantz,  85  Va.  740,  8  S.  E.  642;  Mur; 
V.  Carter,  23  Grat.  477;  Johnston  v.  Slater,  11  Grat.  321 
Mill,  78  Va.  468;  Perry  v.  Ruby,  81  Va.  317;  Lindsay  v. 
82  Va.  479,  5  S.  E.  534;  Warwick  v.  Warwick,  31  Grat.  7 
R.  Co,  V.  Prindle.  82  Va.  122;  Radford  v.  Fowlkes,  85  Va.  1 
(2796) 
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7;  Jones  v.  Degge,  84  Va.  685,  5  S.  E.  799;  Johnson  v.  Pry,  88  Vs. 
5,  12  S.  E.  973,  14  S.  E.   183. 

See,  also,  as  to  competency  of  husband  and  wife  as  witneeses  for  or 
ainst  each  other  at  common  law,  Norfolk,  etc.,  Co.  v.  Read,  87  Va.  186, 

S.  B.  395;  Grayson  v.  George,  85  Va.  908.  9  S.  E.  13;  Hayes  v.  Mutual, 
B.,  Asso.,  76  Va.  226;  Farley  v.  TlUar,  81  Va.  275;  Nicholas  v.  Austin, 

Va.  817,  1  S.  E.  132;  Frank  v.  Lllienfeld,  33  Grat.  377;  Thomas  v. 
Uman,  87  Va.  683,  13  S.  E.  146. 

Sec.  6211.  Testimony  of  husband  and  wife  in  criminal  cases. — 
.  criminal  cases  husband  and  wife  shall  be  allowed,  and  subject 

the  rules  of  evidence  governing  other  witnesses,  may  be  com- 
piled to  testify  in  behalf  of  each  other,  but  neither  shall  be  com- 
lUed,  nor  without  the  consent  of  the  other,  allowed  to  be  called 

a  witness  again.st  the  other  except  in  the  case  of  a  prosecution 
r  an  offense  committed  by  one  against  the  other,  but  if  either 

called  and  examined  in  any  case  as  a  witness  in  behalf  of  the 
her,  the  one  so  examined  shall  be  deemed  competent,  and  sub- 
ct  to  the  exception  stated  in  the  next  section,  may  be  compelled 

testifj-  against  the  other  under  the  same  rules  of  evidence  gov- 
ning  other  witnesses.  The  failure  of  either  husband  or  wife  to 
stify,  however,  shall  create  no  presumption  against  the  accused, 
ir  be  the  subject  of  any  comment  before  the  court  or  jury  by  >he 
o.seeuting  attorney.  In  the  prosecution  for  a  criminal  offense 
mmitted  by  one  against  the  other,  each  shall  be  a  competent 
tness  except  as  to  privileged  communications.     (Id.) 

Revisors'  Note. — See  revlsors'  note  to  section  eaoo  as  to  confldentUl 
Dunuuicatioiut. 

The  act  of  1897-8  (Acts  1897-8,  p.  753),  referred  to  at  the  end  of 
e  preceding  section,  did  not  change  the  common  law  rule  that  a  wife 
a  competent  witness  to  testify  against  her  husband  relative  to  offences 
leged  to  have  been  committed  by  him  on  her.     Davis'  Case,  99  Va.  838, 

S.  E.  191.  Under  the  present  section  (6211)  "each  shall  be  a  com- 
tent  witness  except  as  to  privileged  communications."  (Last  sentence.) 
Sec.  6212.  Communications  between  husband  and  wife. — Neitner 
isband  nor  wife  shall,  without  the  consent  of  the  other,  be  ex- 
lined  in  any  case  as  to  any  communication  privately  made  by 
e  to  the  other  while  married,  nor  shall  either  be  permitted,  with- 
t  such  consent,  to  reveal  in  testimony  after  the  marriage  relation 
ases  any  such  communication  made  while  the  marriage  subsisted. 

a.) 

Revisors'  Note. — See  revisors'  note  to  section  6209  aa  to  con- 
^ntial  conununicatioiis.  The  word  "privately"  in  tills  section  In  new. 
e  Pilcher  v.  Pilclier,  117  Va.  856,  84  B.  E.  667.  See,  also,  Wllke!4  v. 
llfees,  115  Va.  886,  80  8.  E.  745. 

The  rule  that  neither  husband  nor  wife  can,  without  the  consent  of 
e  other,  testify  as  to  any  communication  made  by  one  to  the  other,  etc., 
es  not  apply  to  communications  between  husband  and  wife  with  regard 
a  business  matter  in  which  he  is  acting  as  her  agent.  Lurty  v.  Lurty, 
7  Va.  466,  59  S.  E.  405. 

In  Wilkes  v.  Wilkes,  115  Va.  886,  80  S.  E.  745,  it  was  held  that  sub- 
vision  3  of  section  3346a  of  Pollard's  Code  (1904)  (upon  which  the 
eve  section  is  based),  applied  to  any  communication  between  husband 
id  wife,  and  that  thei  statute  did  not  limit  the  exception  to  conildential 
mmunications.     In    Pilcher   v.    Pilcher,    117    Va.    366,    84    S.    E.    667 
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(annotated,  1  Va.  L.  R.  N.  S.  34),  it  was  held  that  commu 
tweea  husband  and  wife  made  in  the  presence  of  third  perso 
just  sense  either  confidential  or  privileged.  The  revised  sec 
the  word   "privately."     See  revisors'  note  above. 

Sec.  6213.  If  a  party  refuse  to  testify  when  requiri 
missed,  or  plea,  etc.,  struck  out. — If  any  party,  ;-equ 
other  to  testify  on  his  behalf,  refuse  to  testify,  it  shal 
for  the  court,  officer,  or  person  before  whom  the  proceed 
ing,  to  dismiss  the  action,  suit,  or  other  proceeding  o 
so  refusing,  as  to  the  whole  or  any  part  thereof,  or  ti 
and  disregard  the  plea,  answer,  or  other  defense  of  su( 
any  part  thereof,  as  justice  may  require.  (Code  1837,  i 
See  4  Min.   (3d  Ed.)    826,  851;    Barton,  b.  Pr.   (2d  Ed 

Sec.  6214.    How  adverse  party  may  be  examined. — A 
to  testify  for  another,  having  an  adverse  interest,  may  1 
by  such  other  party  according  to  the  rules  applicable 
amination.     (Code  1887,  §  3351;  1899-00,  p.  124.) 

Revisers'  Note. — This  and  twot  following  sections  are 
Acts  1899-00,  p.  124,  amending  section  »351  of  the  Code  ol 
tlon  2  of  the  act  has  been  omitted  because  it  was  considerec 
depoudently  of  statute. 

Sec.  6215.  Witness  proving  adverse;  contradiction; 
sistent  statement. — A  party  producing  a  witness  shal 
lowed  to  impeach  his  credit  by  general  evidence  of  ba 
but  he  may,  in  case  the  witness  shall  in  the  opinion  ( 
prove  adverse,  by  leave  of  tlie  court,  prove  that  he  1 
other  times  a  statement  inconsistent  with  his  preseni 
but  before  said  last-mentioned  proof  can  be  given  the  ci 
of  the  supposed  statement,  sufficient  to  designate  th^ 
occasion,  must  be  mentioned  to  the  witness,  and  he  mi 
whether  or  not  he  has  made  such  statement.  In  ever 
the  court,  if  requested  by  either  party,  shall  instruct  1 
to  consider  the  evidence  of  such  inconsistent  statements 
the  purpose  of  contradicting  the  witness.     (Id.) 

A  party  may  contradict  his  own  witness,  who  appears  t 
by  other  testimony,  provided  foundation  is  laid  for  such 
evidence  by  first  calling  to  the  attention  of  the  witness  the  < 
of  the  supposed  contradictory  statements  sufficiently  to  desig 
ticular  occasion.  This  should  usually  embrace  the  time,  pi 
son  to  whom  the  statement  was  made;  but  the  omission  of  i 
be  material,  where  it  is  evident  the  witness  fully  understood 
referred  to.  This  statute  (Acts  1899-00,  p.  124,  amending 
of  the  Code  of  1887)  is  simply  declaratory  of  a  well-establ 
practice.  Gordon  v.  Funkhouser,  100  Va.  675,  42  S.  E.  67' 
son  V.  Daughtrey,  94  Va.  308-,  26  S.  E.  822. 

This  section    (3351    of  the   Code  of   1887,   as  amende* 
criminal  cases  as  well  as  civil  cases.      Its  language  is  broad 
and  there  is  no  suggestion  on  its  face  to  limit  its  operation 
The  fact  that  it  Is  found   under  the  title  "Proceedings   in 
and  the  mere  collocation  of  that  section  thereunder  cannot 
to  override  every  other  consideration,  and  require  the  coui 
it  to  civil  cases,  when  it  is  a  remedy  for  an  evil  as  great  in  c 
as  in  civil,  and  the  consequences  of  which  may  be  even  i 
McCue's  Case,  103  Va.  871,  49  S.  E.  623. 
(2798) 
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In  proTing  the  prior  inoonsistent  statements  of  a  witness  who  has 
unexpectedly  proven  adverse  to  the  party  calling,  the  party  is  not  re- 
stricted to  the  provisions  of  this  section  to  proof  of  the  fact  that  such 
statements  were  made,  but  n\ay  give  in  evidence  the  details  of  such  state- 
ments.    McCue's  Case,  103  Va.  871,  49  S.  E.  623. 

Where  a  witness  for  the  Commonwealth  proves  adverse  and  takes 
the  prosecution  by  surprise,  he  may  be  impeached  according  to  this 
section  and  appropriate  instructions  may  .be  given  the  jury.  This  proce- 
dure has  the  approval  of  the  McCue  Case,  103  Va.  870,  49  S.  E.  623,  and 
is  established  practice  in  this  State.  Hardy's  Case,  110  Va.  910,  67 
S.  E.  622. 

A  party  is  not  bound  by  all  the  statements  of  a  witness  called  by 
hiio,  if  adverse,  even  though  no  other  witnesses  are  called  against  him. 
He  may,  on  a  material  point,  be  contradicted  by  the  physical  facts  proved 
In  the  case.  Washington  &  O.  D.  Ry.  v.  Jackson's  Admr.,  117  Va.  636, 
85  S.  E.  496. 

The  annotation  to  Norfolk  ft  W.  R.  R.  Co.  v.  Thomas,  16  Va.  Law 
Reg.  48,  while  not  directly  on  this  subject,  states  the  Virginia  rule  as 
to  the  extent  of  cross-examination. 

Discused  in*  a  review  of  the  case  of  McCue  v.  Commonwealth,  1  Va. 
L.  R.  N.  S.  664. 

See  Barton,  U  Pr.  (2d  Ed.)  608;  Barton,  C.  Pr.  (2d  Ed.)  692; 
4  Min.   (3d  Ed.)   825,  851. 

Sec.  6216.  Contradiction  by  prior  inconsistent  writing. — ^A  wit- 
ness may  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing  or  reduced  into  writing,  relative  to  the  subject  mat- 
ter of  the  proceeding,  without  such  writing  being  shown  to  him; 
but  if  it  is  intended  to  contradict  such  witness  by  the  writing  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  the  particular  occasion  on  which  the  writing  is  supposed 
to  have  been  made,  and  he  may  be  asked  if  he  did  not  make  a 
writing  of  the  purport  of  the  one  to  be  offered  to  contradict  Aim, 
and  if  he  denies  making  it,  or  does  not  admit  its  execution,  it  shall 
then  be  shown  to  him,  and  if  he  admits  its  genuineness,  he  shall 
be  allowed  to  make  his  own  explanation  of  it;  but  it  shall  he  com- 
petent for  the  court  at  any  time  during  the  trial  to  require  the 
production  of  the  writing  for  its  inspection,  and  the  court  may 
thereupon  make  such  use  of  it  for  the  purpose  of  the  trial  as  it 
may  think  best.  The  provisions  of  this  section  shall  apply  as  well 
to  criminal  as  civil  cases.  But  this  section  is  subject  to  this  quali- 
fication, that  in  an  action  to  recover  for  a  personal  injury  or  death 
by  wrongful  act  or  neglect,  no  ex  parte  affidavit  or  statement  in 
writing  other  than  a  deposition,  after  due  notice,  of  a  witness  as 
to  the  facts  or  circumstances  attending  the  wrongful  act  or  neglect 
complained  of,  shall  be  used  to  contradict  him  as  a  witness  in  the 

case.    (Id.) 

Revisers'  Note. — The  words  in  the  present  section  befcinnlng  in  line 
oeven  ot  the  text  "called  to  the  particular  occasion,"  etc.,  and  ending 
In  line  twelve  with  "his  own  expIanatJmi  of  it"  are  naed  In  lieu  of  "called 
to  those  parts  of  the  writiiig  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him,  and  the  said  .writing  shall  be  shown  to  hink."  This 
change  Is  believed  to  confMm  to  the  practice. 

The  last  smtence  of  the  section  Is  new. 
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Sec.  6217.  How  summons  for  witness  issued,  and  to  ^ 
rected. — A  summons  may  be  issued,  directed  as  prescribe 
tion  six  thousand  and  fifty-five,  commanding  the  officer  to 
any  person  to  attend  on  the  day  and  at  the  place  that  sue 
ance  is  desired,  to  give  evidence  before  a  court,  grand  ji 
trators,  umpire,  justice,  coroner,  survej'or,  notary,  or  any 
sioner  appointed  by  a  court.  The  summons  may  be,  is.sued, 
tendance  be  desired  at  a  court,  by  the  clerk  thereof;  if 
grand  jury,  by  the  attorney  for  the  Commonwealth,  or  the 
the  court,  at  the  instance  of  the  attorney  for  the  Commc 
and,  in  other  cases,  by  the  clerk  of  the  circuit  court  of  tl 
or  the  clerk  of  the  corporation  court  of  the  city  in  whie 
tendance  is  desired,  or,  if  it  be  desired  before  a  justice,  b; 
any  other  justice.  It  shall  express  on  whose  behalf,  and 
case  or  about  what  matter,  the  witness  is  to  attend.  Thi 
shall  be  deemed  to  authorize  a  summons  to  compel  at 
before  commissioners  or  other  persons  appointed  by  aut 
another  State,  but  only  in  case  they  be  citizens  of  this  S 
the  summons  requires  the  attendance  of  a  witness  at  a  ] 
out  of  his  county  or  city.     (Code  1887,  §  3352.) 

Revlsors'  Note'. — The  words,  "and.  In  other  cases,  by  the  cl 
circuit  court  of  the  county  or  the  clerk  of  the  corporation  ooi 
city  In  which  the  attendance  is  desired,"  etc.,  found  in  the  rei 
beginning  in  line  ten,  are  used  iu  lieu  of,  "and,  in  other  causes, 
PERSON  BEFORE  WHOM,  or  a  clerk  of  the  court  of  a  coun 
poration  in,  which,  tlie  attendance  is  desired,"  etc.  The  capital! 
have  been  omitted,  and  a  few  verbal  changes  made. 

See  Barton,  L.  Pr.  (2d  Ed.)   438,  451;   Barton,  C.  Pr.   (2d 
792;   4  Min.   (3d  Ed.)    825,  1474. 

The  fact  that  this  section  is  under  the  title  of  "Proceedini 
Cases"   does   not  preclude   its  application  to   criminal   cases, 
collocation   under  Uiis  title  does  not  confine  it   to  civil   cases. 
Case,  103  Va.  1001,  49  S.  E.  623. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Ad 
chapter  130,  section  25. 

See  Gregory's  Forms  No.  436. 
Sec.  6218.  When  trial  court  may  have  process  for  a  wit 
cuted  by  its  own  officer  in  another  county  or  city. — Whene\ 
calling  of  or  during  the  trial  of  a  civil  or  criminal  case  in  i 
of  record  it  appears  to  the  court  that  it  is  necessary  to  ha 
ness  from  a  county  or  city  other  than  that  of  trial,  the  i 
rule,  or  attachment  issued  for  such  witness  from  the  trial  c< 
when  the  court  so  orders,  be  executed  by  its  officers  in  an 
or  city  of  the  State,  for  which  services  the  officer  shall  bt 
a  reasonable  compensation  by  the  court.     (1893-4,  p.  292, 

Revisors'  Note. — This  section  now  expressly  applies  to  civ 
as  criminal  cases.  The  act  from  which  it  is  taken  was  res 
crimdnal  cases. 

Sec.  6219.    How  subpoena  duces  tecum  issued. — When  ii 
by  affidavit  that  any  book,  writing  or  document  in  the  p 
of  a  person  not  a  party  to  the  matter  in  controversy,  is 
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ad  proper  to  be  produced  before  a  court,  or  any  person  appointed 
>y  it  or  acting  under  its  process  or  authority,  such  court,  or  a 
udge  thereof  in  vacation,  may  order  the  clerk  of  said  court  to 
ssue  a  subpoena  duces  tecum  to  compel  such  oroduction  at  a 
ime  and  place  to  be  specified  in  the  order.  (Code  1887,  §  3353.) 

Rerisors'  Note. — ^The  word  "book"  appearing  In  line  two  of  the  text 
I  hew. 

See  Barton.  L.  Pr.  (2d  Bd.)  452;  Barton.  C.  Pr.  (2d  Ed.)  326;  4 
(in.  (3d  Ed.)  825.  893. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  130,  section  26. 

See  Gregory's  Forms  Nos.  262,  437. 

Sec.  6220.  How  person  failini;  to  attend  and  give  evidence,  or  to 
irodnce  a  writing  or  document,  proceeded  against;  propayn^ent  of 
aileage  and  attendance. — If  any  person,  after  being  served  with 
uch  summons,  fail  to  attend  to  give  evidence,  or  to  produce  such 
lOok,  writing,  or  document,  according  to  the  summons,  the  court  or 
ribunal  whose  clerk  issued  the  summons,  or  before  whose  officer 
he  attendance  is  desired,  or  the  judge  thereof  in  vacation,  or  if  it 
v&a  not  issued  by  the  clerk  of  the  court,  and  the  attendance  was 
lot  desired  before  an  officer  of  some  city  court  other  than  a  cor- 
)oration  court,  the  circuit  court  of  the  county,  or  the  circuit  or 
orporation  court  of  the  city  in  which  the  attendance  was  desired, 
ir  the  judge  of  any  such  court  in  vacation,  on  a  special  report  there- 
•f  by  the  person  or  persons  before  whom  there  was  the  failure  to 
ittend,  and  on  proof  that  there  was  paid  to  him  j(if  it  was  required 
>y  endorsement  on  the  process)  a  reasonable  time  before  he  was 
equired  to  attend,  the  allowance  for  one  day's  attendance  and 
ds  mileage  and  tolls,  shall,  after  service  of  a  notice  to  or  rule  to 
how  cause  against  it,  if  none  be  shown,  fine  him  not  exceeding 
wenty  dollars,  to  the  use  of  the  party  for  whom  he  was  snmmnaed, 
ind  said  court  or  judge  may  proceed,  by  attachment,  to  compel 
lim  to  attend  and  give  his  evidence,  or  produce  such  book,  writing 
>r  document  at  such  time  and  place  as  said  court  or  judge  may 
leem  fit.  The  witness  shall,  moreover,  be  liable  to  any  party  ag- 
grieved for  damages.     (Code  1887,  §  3354;  1902-3-4,  p.  637.) 

Revisers'  Note. — ^Tlie  word  "boolc,"  twice  appearinK  in  thiit  section 
s  new.  In  this  respect  it  now  conforms  to  the  preceding  section.  The 
rords  "or  tribunal"  found  in  lines  three  and  four  ot  the  text  are  also  new. 

Se^  Barton,  L^  Pr.  (2d  Ed.)  439;  Barton,  C.  Pr.  (2d  Ed.)  690,  691, 
f92;  4  Min.   (3d  Ed.)   827,  1474. 

Discussed,  14  Va.  Law  J.  136. 

See  Gregory's  Forms  Nos.   263,   264,   475. 

Sec.  6221.    Commitment  to  jail  of  person  refusing  to  testify,  or  to 

yndnce  writing  or  document. — If  a  person,  after  being  served  with 

rach  sunmons,  attend,  and  yet  refuse  to  be  sworn,  or  to  give  evi- 

ience,  or  to  produce  any  book,  writing  or  document  required,  he 

nay,  by  order  of  the  court  whose  clerk  issued  said  summons,  or 

;he  judge  thereof  in  vacation,  or  if  it  was  not  issued  by  a  clerk,  by 

)rder  of  the  court  or  judge  having  authority  to  enforce  the  attend- 
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ance  of  the  witness  under  the  preceding  section,  on  a  spei 
of  the  fact  by  the  person  before  whom  such  refusal  occur 
mitted  to  jail,  there  to  remain  for  a  period  not  exceedi 
months,  or  until  he  shall,  in  custody  of  the  jailor,  give 
dence  or  produce  such  writing  or  document.     (Code  188' 

Itevlsors'  Note. — The  word  "Itook"  in  line  three  of  the  t 
as  are  also  the  wonls,  "or  tlie  judge  thereof  in  vacation,"  foo 
four  and  five.  The  provision  in  the  latter  part  of  the  section 
maximum  continemeiit  in  jail  at  twelve  months  appears  in  i 
for  the  first  time. 

See  Barton,  L.  Pr.  (2d  Ed.)  439;  Barton,  C.  Pr.  (2d  E 
Mtn.   (3d  Ed.)   248,  827. 

See  Gregory's  Forms  No.  2  65. 

Sec.  6222.    Who  may  administer  oath  to  witness. — Ai 

before  whom  a  witness  is  to  be  examined,  may  administt 
to  such  witness.     (Code  1887,  §  3356.) 

Sec.  6223.  Interpreters. — Interpreters  shall  be  sworn  ti 
terpret,  when  necessary.     (Code  1887,  §  3357.) 

Revisors'  Not<>. — "Sliall"  is  used  in  lieu  of  "may." 

Sec.  6224.    What  is  sufficient  evidence  of  non-residence 
or  party ;  how  publication  in  a  newspaper  is  proved. — In  ai 

affidavit  that  a  witness  or  party  resides  out  of  this  State 
of  it,  shall  be  prima  facie  evidence  of  the  fact,  although 
davit  be  made  by  a  party,  and  without  previous  notic( 
:  anything  is  authorized  or  required  by  this  Code  or  by  ai 
to  be  published  in'  a  newspaper,  the  certificate  of  the  ed 
lisher,  business  manager  or  assistant  business  manager,  c 
davit  of  any  other  person,  shall  be  admitted  as  evidence  ( 
stated  therein  as  to  the  publication.  (Code  1887,  §  3358 
382.) 

A  decree  reciting  that  the  on  use  came  on  to  be  heard  as 
sent  defendant  upon  the  bill  and  order  of  publication,  duly  e 
conclusive  proof  of  such  execution.  Craig  v.  Sebrell,  9  Grat.  1 
v.    Holt,   10    Grat.    284.   291. 

For  cases  before  the  statute,  see  Moore  v.  Gilliam,  5  B 
Cunningham  v.  Smithson,  12  Leigh,  32.  See,  also.  Barton,  ' 
Ed.)    281. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  A: 
chapter  130,  section  32. 

See  Gregory's  Forms,   574,   599. 

Sec.  6225.  Deposition  of  witness,  by  whom  taJken  in  t 
how  certified. — In  any  pending  ease  the  deposition  of  < 
whether  a  party  to  the  suit  or  not,  may  be  taken  in  this  S 
the  declaration  or  bill  has  been  filed  by  a  justice,  or  notar 
commissioner  in  chancery;  and,  if  certified  under  his  hani 
received  without  proof  of  the  signature  to  such  certificat 
1887,  §  3359.) 

Revisor.s's  Note. — The  words,  "after  the  declaration  or  bil 
filed,"  are  new.     See  10  Va,  Jj.  Reg.  663. 

A  person  taking  a  deposition  certifies  that  the  deposition 
before  him,  and  signs  his  name  to  the  certificate  with  the  addii 
(2802) 


Digitized  by 


Google 


.  261]  EVIDENCE  §6227 

ers  "J.  P."  Heltl  it  sufficiently  appears  that  he  is  a  justice  of  the 
.ce.      Pollard's   Heirs  v.   Lively,    2    Grat.    216. 

The  appellate  court  will  presume  that  the  deposition  has  been  regu- 
ly  taken  where  no  objection  has  been  taken  in  the  court  below.     Id. 

As  to  when  exception  may  be  taken  to  the  competency  of  witnesses, 
Baxter  v.  Moore,  5  Leigh  219;  Stewart  v.  Conrad's  Adm'r,  100  Va. 
i,  40  S.  E.  624;  Simmons  v.  Simmons'  Adm'r,  33  Grat.  451,  460. 

See  Barton.  L.  Pr.  (2d  Ed.)  431;  Barton,  C.  Pr.  (2d  Bd.)  786; 
Hin.   (3d  Ed.)    830,  831,  1374,  1398. 

For  monographic  note  on  Depositions,  see  Field  v.  Brown,  24  9rat. 
Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
ipter   130,  section   33. 

See  Gregory's  Forms  No.  610. 

Sec.  6226.  Of  witness,  who  resides  out  of  the  State,  by  whom 
ten;  how  certified. — The  deposition  of  a  witness,  whether  a  party 
the  suit  or  not,  who  resides  out  of  this  State,  or  is  out  of  it  in 
e  service  thereof,  or  of  the  United  States,  may  be  taken  before 
y  commissioner  appointed  by  the  Governor  of  this  State,  or  any 
slice,  notary,  or  other  officer  authorized  to  take  depositions  in  the 
ate  wherein  the  witness  may  be,  or  if  the  deposition  is  to  be  taken 
a  foreign  countrj',  before  any  person  that  the  parties  may  agree 
ion  in  writing,  or  any  American  minister  plenipotentiary,  charge 
aflfaires,  consul-general,  vice-consul,  commercial  agent  appointed 
'  the  government  of  the  United  States,  or  any  other  representa- 
?e  of  the  United  States  in  a  foreign  country,  or  the  mayor,  or 
her  magistrate  of  any  city,  town,  or  corporation  in  such  country, 
any  notary  therein.  Any  person,  before  whom  a  deposition  may 
so  taken,  may  administer  an  oath  to  the  witness,  and  take  and 
rtify  the  deposition  with  his  official  seal  annexed;  and  if  he  have 
me,  then  the  genuineness  of  his  signature  shall  be  authenticated 
•  some  officer  of  the  same  State  or  country,  under  his  official  seal, 
Jess  the  deposition  is  taken  by  a  justice  out  of  this  State,  but  in 
e  United  States,  or  before  some  person  agreed  upon  in  writing  by 
e  parties,  in  which  case  his  certificate  shall  be  received  without 
ly  seal  annexed,  or  other  authentication  of  his  signature.  When 
deposition  is  taken  before  some  person  agreed  upon  in  writing 
■f  the  parties  other  than  the  officer  authorized  to  take  the  deposi- 
on,  the  said  writing  shall  be  returned  with  the  deposition,  and 
le  deposition  shall  not  be  read  unless  said  writing  is  so  returned. 
Dode  1887,  §  3360.) 

See  Barton,  L.  Pr.   (2d  Ed.)   431;   Barton,  C.  Pr.   (2d  Ed.)   787;    4 
in.   (3d  Ed.)   830-832,  1374,  1398. 

As  to  depositions  In  federal  courts,  see  1  Va.  Law  Reg.  162. 

For   W.  Va.   decisions  on   similar  statute,  see   Justis'   Annotations, 
lapter  130,  section   34. 

Sec.  6227.  No  commission  necessary. — ^No  commission  shall  here- 
fter  be  necessary  to  take  a  deposition,  whether  within  or  without 
tie  State.    (Code  1887,  §  3361.) 

Revisers'  Note. — This  section  is  as  it  itppearg  In  the  Code  of  1887, 
ith  tlie  omisaion  of  the  words,  "except  as  provided  in  aectlon  twenty- 
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Hve    hundred    and    thirty.seven." 
sectJon  5252  and  revisors'  note. 

Section  3361  of  tlie  Code  of  1887  was  amended  in  1908 
p.    116);    but  diat  aiiiondment  has  been  omitted   and   tlierel 
l>ocause  it  wiis  not  believed  that  any  other  State  can  regulate 
of  evidence  to  Ik;  used  in  the  courts  of  this  State. 

Sec.  6228.    Notice  to  be  given  of  t&king  a  deposition 
stag's  of  suit  in  equity,  a  deposition  may  be  returned  a: 

Reasonable  notice  in  writing  shall  be  given  to  the  adv 
of  the  time  and  place  of  taking  every  deposition.  It  n( 
in  any  particular  form,  nor  served  in  any  particular  mi 
it  shall  be  deemed  sufficient  in  any  form  or  served  in  ai 
if  it  conveys  the  needed  information,  and  is  actually  i 
reasonable  time  before  the  time  fixed  for  the  taking.  I 
there  are  pending  in  tlie  same  court  several  actions  or  suii 
the  same  parties,  depending  upon  the  same  facts,  or  inv 
same  matter  of  controversy,  in  whole  or  in  part,  a  deposit 
in  one  of  said  actions  or  suits,  upon  a  joint  notice  to  the  s 
or  parties,  may  be  read  in  all,  so  far  as  it  is  applicable 
vant  to  the  issue.  In  a  suit  in  equity,  a  deposition  maj 
if  returned  before  the  hearing  of  the  cause,  or,  though  aj 
terlocutory  decree,  if  it  be  as  to  a  matter  not  thereby  adju 
be  returned  before  a  final  decree.    (Code  1887,  §  3362.) 

Revisors'  Note. — The  words,   "In  ^vi-itlng"  appearing  In  1 
the  text  are  new.     The  second  sentence  Is  new,  and  chanxef 
sion  In  King  &  Co.  v.  Hancock,  114  Va.  596,  77  8.  E.  510. 
tlie  last  sentence  of  section  6041  and  revisors'  note  tbtreon. 

Necessity  for  notic<>. — A  deposition  cannot  be  read  to 
interests  of  any  party  to  whom  no  notice  of  the  time  and  pli 
ing  it  had  been  given.  Stubbs  v.  Burwell,  2  Hen.  &  M.  53 
may  be  admissible  as  to  the  party  receiving  due  notice.  Co1t< 
Btead.  5  Leigh  101.  And  the  objection  to  it  may  be  taken 
offered  to  be  read  as  evidence  to  the  Jury.  Unls  v.  Charlto 
12  Grat.   484. 

It   seems   that   a   deposition  cannot   be  read,   though   it  s 
counsel  professing  to  represent  the  adverse  parties  appeared 
examined   the   witness,   unless  notice   be   produced   or   proved 
Charlton's    Adm'r,    12    Grat.    484. 

When  a  deposition   is  read  at  common  law,  whether  it 
de  bene  esse  or  in  chief,  it  should  appear  in  the  record,  upon 
that  notice  of  the  time  and  place  of  taking  it  had  been  gli 
adverse  parties.     Collins  v.  Lowry,  2  Wash.  75    (2d  Ed.  97). 

When  guardian  ad  litem  had  no  notice  of  depositions  they 
read  against  infant  defendants.  Walker  v.  Grayson,  86  Vi 
S.  E.   51. 

If  depositions  are  read  on  a  trial  without  objection,  or  il 
is  made  without  an  exception  taken  to  their  admission,  upo 
trial  of  the  cause  they  will  not  be  excluded  for  the  failure 
notice  to  take  them  unless  the  party  objecting  has  given  not 
other  party  of  his  intention  to  object  to  them  in  time  to  enable 
offering  them  to  take  them  again,  and  the  witnesses  are  ali 
time  of  such  notice.  Peshlne  v.  Shepperson,  17  Grat.  472,  94 
468. 

How  notice  served. — In  King  &  Co.  v.  Hancock,  114  Vt 
S.  E.  510,  19  Va.  L.  Reg.  57  (and  note),  it  was  held  that  the  nc 
of  the  taking  of  depositions  under  this  section  as  it  stood  t 
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resent  revision  had  to  be  served  in  the  manner  prescribed  by  section 
207  of  the  Code  of  1887,  as  amended  (corresponding  to  section  6041  of 
lis  Code);  and  that  a  service  on  the  party  or  his  counsel  by  sending 
le  notice  by  registered  mail  was  not  sufficient.  The  present  section 
langes  this  rule.     See  revisors'  note  above. 

A  notice  to  take  a  deposition  given  to  the  overseer  of  the  party 
ho  resided  part  of  his  time  in  the  State  and  part  "out  was  not  sufficient. 
hapman  v.  Chapman,  4  Hen.  &  M.  426. 

In  taking  an  acconunt  a  commissioner  may  take  the  deposition  of  wit- 
esses  under  the  general  notice.  McCandlish  v.  Edloe,  3  Grat.  330 
3d  Ed.  315). 

If  a  commissioner  gives  notice  by  publication  In  a  newspaper,  an 
itception  by  a  party  for  want  of  personal  notice,  where  that  was  practlca- 
le,  ought  not  to  be  entertained  unless  he  shows  by  his  own  affidavit  or 
therwise  that  he  had  no  such  information  ot  the  contemplated  proceed- 
ig  of  the  commissioner  as  would  have  enabled  him  to  attend.  Mc- 
andlish  v.  Edloe,  3  Grat.  330    (2d  Ed.  315). 

liea-sonable  notice. — What  is  reasonable  notice  is  dependent  upon 
le  peculiar  circumstances  of  each  case,  the  principal  of  which  arei  the 
istance,  traveling  conveniences,  condition  of  roads,  and  other  such  mat- 
irs  as  affect  the  ability  of  the  party  to  attend  personally  or  by  counsel, 
lid  to  return  in  time  tor  trial.  Trevelyan's  Adm'r  v.  Lofft,  83  Va.  141, 
46.  1  S.  E.  901.  See  Coleman  v.  Moody,  4  Hen.  &  M.  1;  Fant  v.  Miller, 
7  Grat.   187. 

Where  a  notice  was  left  with  the  wife  of  a  party  at  his  dwelling 
ouse  when  it  was  known  by  the  adverse  party  that  he  was  absent  on  a 
)urney  to  another  State,  and  whare  it  appeared  that  the  notice  mlRht 
reviously  have  been  given  to  the  party  himself,  and  that  the  taking  of 
le  deposition  might  have  been  postponed  until  his  return,  it  was  held 
iat  the  notice  was  insufficient,  and  the  deposition  taken  under  It  was- 
ippressed.     Coleman  v.  Moody,  4  Hen.  &  M.  1. 

A  notice  is  given  by  plaintiff  to  defendant,  for  taking  depositions 
[  several  witnesses  at  a  specified  place  in  Missouri,  on  six  successive 
ays,  between  certain  hours  of  each  day.  Held,  considering  the  dis- 
ince  of  the  place  appointed  for  taking  the  depositions,  and  the  uncer- 
tinty  of  the  precise  time  at  which  the  party  would  be  enabled  to  have 
iiings  in  readiness  for  taking  them,  the  notice  Is  sufficiently  definite. 
:incheloe  v.  Kincheloe,  11  Leigh  393   (2d  Ed.  409). 

A  notice,  given  June  7th,  that  depositions  would  be  taken  in  Lon- 
on  on  July  4th  following,  is  sufficient.  Trevelyan's  Adm'r  v.  Lofft,  83 
a.  141,  1  S.  E.  901. 

For  note  upon  reasonable  notice  to  take  depositions,  see  11  Va. 
aw  Reg.  930. 

Xotlce  to  two  places  at  same  time. — If  a  party  gives  notice  of  the 
iking  of  several  depositions  at  different  places  on  the  same  day,  so  that 
le  opposing  party  cannot  be  present  to  cross-examine  all  the  witnesses, 
e  may  select  which  examination  he  will  attend,  and  the  other  deposi- 
lon  will  be  suppressed.  Fant  v.  Miller,  17  Grat.  187.  But  if  he  attends 
y  counsel  at  both  places  he  cannot  object  to  the  deposition  taken  at 
ither  or   both   places.     Latham  v.   Latham,   30   Grat.   307. 

A  defendant  in  two  suits  in  which  the  plaintiffs  are  different,  though 
epresented  by  same  counsel,  cannot  complain  of  the  taking  of  deposl- 
ions  in  the  two  suits,  one  in  Georgia  and  the  other  In  New  York,  on 
he  same  day.  Wytheville  Ins.  &  Banking  Co.  v.  Telger,  90  Va.  277,  18 
I.  E.   195. 

Place. — A  notice  to  take  depositions  is  insufficient  if  It  omits  the 
lace  where  the  depositions  are  to  be  taken.  Hunter  v.  Fulcher,  6  Rand. 
26,  16  Am.  Dec.  738. 

Depositions  after  decrees. — After  an  Interlocutory  decree  upon  a 
learing,  deciding  the  questions  of  fact  in  issue,  neither  party  has  an  ab- 
olute  right  to  introduce  new  evidence  touching  the  question  so  decided. 
rhe  introduction  of  such  evidence  depends  on  the  sound  discretion  of  the 

(2806) 


Jigjized  by  VjOOQ  I j 


ii 


§6229 


EVIDENOE 


court  and  Its  judgment  on  the  sufficiency  of  the  excuse  off© 
failure  to  have  it  before  the  court  when  the  cause  was  hea 
interlocutory  decree  pronounce^  and  such  excuse  may  be  off 
on  motion  upon  notice  or  upon  a  petition  for  a  rehearing  ol 
Moore  v.  Hilton,  12  Leigh  1;  Richardson  v.  Duble,  33  Grat.  7i 

Even  after  interlocutory  decree,  a  deposition  taken  an 
before  a  final  hearing  may  be  read  as  to  any  matter  not  a 
Richardson  v.  Duble,  33  Grat.  730. 

It  seems  that  this  section  permits  a  commissioner  to  ret 
tions  of  parties  who  have  once  deposed.  Atwood  v.  Shenand< 
Co.,  85  Va.  967,  9  S.  B.  748. 

The  last  sentence  of  this  section  does  not  give  an  absi 
The  statute  does  not  say  the  deposition  "shall  be,"  but  "it  ma 
It  could  hardly  have  been  intended  that  after  the  cause  had  be 
to  a  commissioner,  and  ample  opportunity  afforded  both  parti 
duce  their  witnesses,  and  after  the  commissioner  had  made 
and  the  cause  was  ready  for  a  hearing,  that  one  of  them  s 
the  absolute  right  at  any  time  thereafter  to  bring  forward  his 
and  demand  the  reading  of  it  upon  a  controverted  mattei 
Sarvey,   104   Va.   229,  51  S.  E.   228. 

New  evidence   may  be  introduced   before  a  commissionc 
any  matter  of  account  directed  by  the  Jnterlocutory  decree 
the  court  touching  any  matter  of  the  account  which  the  coui 
the  decree   to   have   referred   to  a  commissioner.     Moore   v. 
Leigh   1. 

A  deposition  having  been  taken  after  the  cause  waa  set  ) 
in  the  superior  court  of  chancery,  and  no  objection  appeari 
been  made  in  that  court,  the  appellate  court  will  presume 
cause  was  shown  for  admitting  It."    Stubbs  v.  Burwell  2  Hen. 

When  a  cause  has  been  submitted  for  hearing,  in  vacatio 
not  later  than  a  specified  day,  to  be  fixed  by  further  agreemt 
tlons  taken  and  returned  after  such  submission,  and  before  th 
for  the  hearing,  may  be  read.  Radford  v.  Fowlkes,  85  Va.  8 
817.       , 

If  depositions  be  taken  without  objection  during  the  ten 
a  final  decree  is  rendered,  objection  cannot  be  made  at  the  1 
the  first  time.     Fisher  v,  Dickenson,  84  Va.  318,  4  S.  E.  737. 

Queere,   what   would   be  such   a   final   decree  as   would 
party   from    filing   new  evidence   touching   a   question   thereb 
Dunbar's  Ex'rs  v.  Woodcock's  Ex'r,  10  Leigh  629  (2d  Ed.  660) 

Generally. — Where  depositions  were  regularly  taken  and 
cause  upon  proper  notice  to  the  parties,  but  the  decree  whh 
dently  based  upon  them  omits  to  mention  the  depositions, 
considered  a  clerical  mistake,  and  the  cause  will  be  acted  upo 
depositions  had  been  only  referred  to  in  the  decree.  Day  v. 
22  Grat.   14  6. 

An    officer    taking    depositions    cannot    resume    the    takl 
future  day   without  an   adjournment  to  such  day.     Hunter 
5  Rand.   126,  16  Am.  Dec.  738. 

A  notice  to  tal^e  a  deposition  to  be  read  in  case  in  whlc 
Hartley  is  plaintiff  may  be  read  in  an  action  carried- on  by 
Bartley,  the  person  being  obviously  the  same.     Hartley  v.  Mc 
Grat.  750. 

See  Barton,  L.  Pr.  (2d  Ed.)  433,  448,  1307;  Barton,  C.  Pi 
784,   788.   789;    4   Min.    (3d   Ed.)    834,   1374,   1398. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  A 
chapter  130,  section  35. 

See  Gregory's  Forms  No.  365. 

Sec.  6229.  Notice  to  non-resident  may  be  served  on  com 
to  decide  on  its  validity. — Whenever  any  party,  on  whoi 
to  take  a  deposition  should  be  served,  is  not  a  resident  of 
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e  sf:rvice  of  such  notice  on  the  counsel  of  such  party  or  on  any 
le  of  such  counsel,  if  there  be  more  than  cue,  shall  have  like  ef- 
ct  as  if  it  were  served  upon  the  party,  provided  the  time  between 
e  service  of  notice  and  taking  the  deposition  be  sufficient  for  cota- 
■ying  by  ordinary  course  of  mail  a  letter  from  the  place  oif  ser- 
ce  to  the  place  of  residence  of  the  party,  and  a  reply  from  that 
ace  back  to  the  place  of  service,  and  then  for  the  counsel  to  at- 
nd  at  the  place  of  taking  the  deposition.  In  all  ca^es  when  no- 
26  is  served  on  counsel  as  aforesaid,  tlie  court,  upon  excfeption 
ling  taken,  may  determine  whether,  under  all  the  circumstances, 
e  notice  has  been  served  in  reasonable  time,  and  admit  or  reject 
e  deposition  accordingly.     (Code  1887,  §  3363.)  ■ 

Notice  served  on  defendant's  counsel  in  Richmond,  3:45  P.  M. 
iy  24th,  to  take  depositions  at  Hampton,  May  26th.  between'  9  A.  M. 
d  6  P.  M.,  the  defendants  residing  in  Baltimore,  is  Insufflcfent.  .  Payne 
Zell.  98  Va.  294,  36  S.  E.  379.  '      , 

Cited  hut  not  construed  in  King  &  Co.  v.  Hancock,,  114  Va.  596, 
S.  E.  510,  19  Va.  L.  Reg.  57  and  note. 

See  Barton,  L.  Pr.  (2d  Ed.)  433,  436;  Barton,  C.  Pr.  (2A  Ed.)  789. 
1;  4  Min.  (3d  Ed.)  13  M.  For  case  before  the  statute,  see  CahiU  v. 
ntony,  4  Munf.  371. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
apter   121,   section   33. 

Sec.  6230.  When  deposition  may  be  retaken  and  read.— The  dep- 
dtion  of  a  witness  may  be  retaken  in  any  case  without  the  cou- 
nt of  the  court  first  obtained,  and  may  be  read,  if  the  court,  upon 
)plication,  in  the  exercise  of  a  sound  discretion,  would  have  made 
I  order  for  such  re-examination.     (Code  1887,  §  3364.) . 

It  seems  that  it  is  proper  for  defendants  to  retake  a  deposition  whtan 
ch  retaking  is  to  prove  facts  rendered  necessary  to  their  defense  by 
e  action  of  the  plaintiff  since  their  first  depositions.  Pant  T.  Miller, 
Grat.  187,  219-222. 

It  seems  that  leave  to  read  a  deposition  will  always  be-  irranted 
ienever  Justice  seems  to  require  it.  (barter  v.  Edmonds.  80  Va.  68. 
e  Booth  V.   McJilton,   82  Va.  827,   1   S.   E.    137. 

The  lower  court,  when  acting  under  this  section,  will  not  be  re+eraed 
iless  palpably  wrong.     Leonard  v.  St.  John,  101  Va.  752,  46  S.' B.  474. 

See  Barton.  L.  Pr.   (2d  Ed.)   449.  > 

Sec.  6231.  Under  what  circumstances  a  deposition  may  be  read 
case  at  law. — A  deposition  in  a  civil  case  at  law,  taken  on  such 
)tice,  under  sections  sixty-two  hundred  and  twenty-five,  Bixty- 
ro  hundred  and  twenty-six  and  sixty-two  hundred  and  twenty- 
ght,  may  be  read  in  such  case  if,  when,  it  is  offered,'  the  witness 
I  dead,  or  out  of  this  State,  or  one  of  its  judges,  or  a  superintend- 
it  of  a  hospital  for  the  insane  distant  more  than  thirty  miles  from 
e  place  of  trial,  or  in  any  public  office  or  setvio6,  the  duties  of 
hich  prevent  his  attending  the  court,  or  he  unable. to. attend' it 
om  sickness  or  other  infirmity,  or  be  more  than  a  hundred  miles 
om  the  place  of  trial.  But  where  the  only  ground  of  Teading.a 
!position  is,  that  the  witness  is  more  than  a  hundred  miles  from 
e  place  of  trial,  on  motion  to  the  court,  before  the  commencement 
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of  the  trial,  it  may,  for  good  cause  shown,  require  such 
to  attend  in  person.     (Code  1887,  §  3365.) 

Deposition  ought  not  to  be  admitted  in  a  suit  at  law  un 
pears  by  the  record  in  what  suit  and  by  what  authority  they  w 
and.  that  the  witness  could  not  attend  the  trial.  Butts  v. 
Rand.   266. 

As  to  what  proof  of  the  inability  of  a  witness  to  attend  t 
necessary  when  his  deposition  taken  de  bene  esse  is  offered  t 
see  Collins  v.  Lowry,  2  Wash.  75   (2d  Ed.)   97. 

The  affidavit  of  a  witness  taken  before  a  justice  of  the  i 
from  his  age  and  laflrmlties  he  was  unable  to  attend  the  cou 
endangering  his  life,  not  having  been  objcted  to  in  the  lower 
want  of  notice,  that  objection  cannot  be  made  in  the  appell 
Tayloe  v.  Smith,  10  Grat.  657. 

Plaintiff,  having  taken  deposition  of  an  aged  and  infirm 
be  read  de  bene  esse,  fails  to  take  out  a  subpoena,  and  have 
on  the  witness  to  attend  at  the  trial;   yet  held  that,  upon  si 
proof  of  the  witness'  inability  to  attend  the  trial  by  reason  of 
the  deposition  shall  be  read.     Lynch  y.  Thomas,  3  Leigh  682. 

An  affidavit  as  to  inability  to  attend  the  trial  of  the  cause 
taken  eight  days  before  the  cause  was  called  for  trial,  is  si 
authorize  the  deposition  of  the  witness,  which  had  been  take 
esse,  to  be  read  in  evidence.      Tayloe  v.  Smith,  10  Grat.  557. 

A  witness  giving  his  deposition  de  bene  esse  states  in  it 
unable  from  his  age  and  health  to  attend  the  court;   this  is  si 
authorize  his  deposition  to  be  read  upon  the  trial  of  the  cause  i 
is  taken.    Pollard's  Heirs  v.  Lively,  2  Grat.  216;  Nuckols'  Adm' 
8  Grat.  267. 

It  is  improper  to  read  a  witness'  deposition  in  a  court 
account  of  his  absence  unless  the  party  offering  the  deposit! 
that  he  has  used  due  diligence  to   find  the  witness,  or  that 
within    the    jurisdiction    of    the   court    and    the    reach    of    it 
Tompkins  v.  Wiley,  6  Rand.  242. 

The  circumstance  that  a  witness  has  been  summoned  ar 
attend  is  not  sufficient  to  authorize  the  reading  of  his  depositic 
esse,  but  it  must  be  proved  that  he  is  dead,  or,  if  living,  unable 
Minnis  v.  Echols,  2  Hen.  &  M.  31. 

Hearsay  evidence  that  the  deponent  has  left  the  countrj 
not  returned,  is  not  sufficient  to  authorize  the  reading  of  his  > 
Collins  v.   Lowry,   2   Wash.   75    (2d   Ed.   97);    Wise  Terminal 
Cormick,   107  Va.   376,  58  S.  E.   584. 

Quaere,  whether  upon  a  question  of  the  witness'  inabi 
tend  on  account  of  his  health  hearsay  evidence  as  to  the  st 
health  may  properly  be  heard  by  the  court.  Lynch  v.  Thoma 
682. 

Depositions  which  have  been  read  may  be  taken  to  the  j 
If  what  is  objectionable  in  them  is  erased.  Hansborough  v 
26  Grat.  495. 

Barton,  L.  Pr.  (2d  Ed.)  430,  450;  4  Min.  (3d  Ed.)  84 
Pleading  and  Practice,  p.   465. 

See  section  4415,  as  to  depositions  of  female  witnesses  in  ; 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Ai 
chapter  130,  section  36. 

See  Gregory's  Forms  No.  610. 

Sec.  6232.  How  depositions  certified,  returned,  and  f 
when  received  to  be  endorsed. — A  deposition,  when  comph 
be  certified  and  returned  by  the  officer  taking  it,  or  sealed 
through  the  post-office,  or  by  some  public  carrier,  to  th( 
the  court  wherein  the  suit  or  other  proceeding,  in  which 
sition  is  taken,  is  pending,  or  to  the  commissioner  or  pars 
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rhom  it  is  to  be  read ;  and  when  received,  the  clerk,  commissioner, 
r  other  person  to  whom  sent,  after  endorsing  thereon  the  time  it 
v&s  so  received,  shall  file  it  among  the  papers  of  the  suit  or  other 
iroceeding.     (Code  1887,  §  3366.) 

Re^-isors'  Note. — The  words,  "or  sealed  and  sent  throngh  the  post^ 
>ffice,  or  by  some  public  carrier,"  are  aew. 

It  seems  that  a  deposition  upon  due  notice  may  be  read,  though  it 
ras  returned  to  the  clerk's  otflce  open  and  unsealed,  but  without  being 
hown  to  be  erased  or  altered.  Glvens  v.  Manns,  6  Muni.  191.  See 
evisors'  note  above  as  to  depositions  sent  througb  the  post-office  or  by 
mblic  carriers. 

A  commission  (under  former  law)  directed  to  five  persons  ("any 
hree  of  whom  may  act")  cannot  be  executed  by  one  only,  and  the  return 
ly  one  that  three  others  were  present  when  the  deposition  was  taken  la 
lot  suflicient.  It  should  be  certified  by  three  at  least  who  were  present. 
Marshall  v.   Frisbie,   1   Munf.    247-252. 

It  is  no  objection  to  a  deposition  which.  Is  duly  certified  that  It  Is 
lot  signed  by  the  witness.     Barnett  v.  Watson,   1  Wash.   372. 

See  4  Mih.    (3d  Ed.)    834,   842. 

See   Gregory's  Forms  No.    610. 
See.  6233.    May  be  read  hj  eithec  par^. — A  deposition,  if  not 
■ead  on  the  trial  by  the  party  taking  it,  may  be  read  by  the  other 
)arty.     (Code  1887,  §  3367.) 

See  Barton,  L.  Pr.  (2d  Ed.)   448;  4  Mln.   (3d  Ed.)   842. 

Sec.  6234.    How  taken  after  decision  of  cause  from  wUeh  appeal, 

!tc.,  lies. — In  any  case  wherein  there  has  been  a  judgment,  decree, 
)r  order,  from  or  to  which  an  appeal,  writ  of  error,  or  supersedeas, 
las  been  or  might  be  allowed,  a  deposition  may  be  taken  for  any 
Darty  to  such  case,  or  for  or  against  his  wife  or  her  husband,  per- 
lonal  representative,  heirs,  or  devisees,  in  like  manner,  and  by  such 
persons,  as  is  before  prescribed  for  pending  cases;  and  it  may  be 
read  in  any  future  trial  that  may  be  directed,  if  the  same  could 
properly  be  read  had  there  been  no  such  judgment,  decree,  or  or- 
ier.  (Code  1887,  §  3368.) 
See  4  Min.    (3d  Ed.)    842. 

Sec.  6235.  How  testimony  perpetuated. — A  person  desirous  of 
perpetuating  the  testimony  of  witnesses  as  to  a  matter  in  respect  to 
which  there  is  no  suit,  may  file  with  a  commissioner  in  chancevy  of 
a  court  wherein,  if  there  were  a  bill  to  perpetuate  the  testimony, 
such  bill  might  be  filed,  a  petition  addressed  to  such  commissioner 
stating  such  matter,  and  what  persons  may  be  affected  by  the  testi- 
mony. "Whereupon,  the  commissioner  shall  appoint,  for  proceeding 
on  the  petition,  a  time  and  place,  whereof  reasonable  notice  shall 
be  given  to  the  persons  who  may  be  so  affected.  If  any  of  them  be 
an  infant  or  insane  person,  the  commissioner  shall  appoint  a  guar- 
dian ad  litem  to  attend  on  his  behalf.  At  such  time  and  place  the 
commissioner  shall  take  in  writing  the  evidence  of  any  witnesses  ad- 
duced in  respect  to  the  said  matter  by  the  petitioner,  or  by  the 
person  so  affected.  He  may  adjourn  from  time  to  time,  and  shall 
return  a  report  of  his  proceedings,  with  the  testimony  taken  by 
him,  to  the  clerk's  ofHce  of  the  court  by  which  he  was  appointed, 
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and  such  testimony  shall  have  the  same  effect  as  if  it 

taken  on  a  bill  to  perpetuate  testimony.     Such  court  u 

such  order  as  to  the  costs  as  may  seem  to  it  right.     (C 

§  3369.) 

Bevlsors'  Note. — The  words,  "addressed  to  such  coniinissi 
pearing  In  line  five  of  the  text,  are  new. 

See  Barton,  C.  Pr.   (2d  £d.)   217,  303,  807;   4  Mln.   (3d  J 
1374.  , 

For  editorial  comment  on  this  section,  14  Va  Law  Reg. 
Sec.  6236.  Interrogatories  to  adverse  paxty  or  claims 
and  how  filed ;  how  answers  thereto  enforced ;  how  used  as 
— In  a  case  st  law  a  party  may  file  in  the  clerk's  office, 
case  or  matter  before  a  commissioner  of  a  court,  any  ] 
terested  may  file  with  such  commissioner  irfterrogatorii 
adverse  party  or  claimant.  The  clerk  or  commissioner  sh 
summons,  directed  as  prescribed  in  section  six  thousand 
five,  requiring  the  officer  to  summon  the  proper  party 
said  interrogatories,  and  make  return  thereof  within  such 
•exceeding  sixty  days,  as  may  be  prescribed  in  the  summo 
the  summons  there  shall  be  a  copy  of  the  interrogatori 
shall  be  delivered  to  the  person  served  with  the  summc 
time  , of  such  service;  if  the  summons  be  against  the  pla 
is  not  a  resident  of  this  State,  or  a  defendant  who  is  not 
of  this  State,  but  who  has  appeared  in  the  case  or  been  se 
process  in  this  State,  the  service  may  be  on  his  attorn 
When  the  court  in  which  the  case  is,  or  whose  commissioi 
the  summons,  is  satisfied  that  the  interrogatories  are  rele 
such  as  the  person  to  whom  they  are  propounded  would 
to  answer  upon  a  bill  for  discovery,  and  sees  also  that 
rogatories  have  not  been  unreasonably  delayed,  it  may,  i 
person  do  not  in  a  reasonable  time  file  answer  thereto,  i; 
or,  if  he  file  answers  which  are  evasive,  attach  him  and  C( 
to  answer  in  open  court,  or  to  answer  more  explicitly.  It 
if  it  yee  fit,  set  aside  a  plea  .if  his.  and  give  judgment  a| 
"by  default,  or  if  he  be  plaintiff,  order  his  suit  to  be  dism 
costs,  or,  if  he  be  claiming  a  debt  before  a  commissionei 
'such  claim.  Answers  to  such  interrogatories  may  be  us 
denee  at  the  trial  of  the  cause,  in  the  same  manner  and 
same  effect  as  if  obtained  upon  a  bill  of  discovery.  A  C( 
may  be  required  to  answer  proper  interrogatories  undei 
tion,  and  shall  answer  by  its  president,  vice-president, 
secretary,  cashier,  business  manager,  or  by  any  officer 
having  the  information  sought  in  said  interrogatories, 
such  person  may  be  summoned  to  answer  said  interrogj 
such  eon^oration.  (Code  1887,  §  3370;  1910,  p.  376.) 

Revlsors'  Note. — The  last  sentence  is  new. 

,A  party  to  a  cause  is  not  bound  to  answer  interrogate 
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aay  subject  him  to  a  penalty  or  a  forfeiture.  Poindexter  v.  Davis,  6 
Irat.  481. 

This  rule  Is  not  confined  to  cases  where  the  purpose  of  the  action  Is 
0  enforce  the  penalty  or  forefeiture,  but  extends  to  those  where  the  dls- 
■overy  Itself  would  expose  the  party  to  some  action  or  suit  or  any 
Timinal  or  penal  prosecution  tending  to  a  like  result.     Id. 

If  the  court  permits  improper  interrogatories  to  be  filed,  and  directs 
hem  to  be  answered,  the  party  to  whom  they  are  directed  may  answer 
hem,  and  then  on  the  trial  of  the  cause  may  object  to  their  admission 
la  evidence.     Id. 

Though  interrogatories  be  filed  in  an  action  at  law,  they  can  only 
)e  given  in  evidence  by  the  party  who  has  filed  them,  and  will  not  be 
Ldmitted  as  evidence  unless  offered  by  such  party.  If  introduced  by 
lim  as  evidence,  the  whole  of  the  answers  will  go  together  td  the  jury, 
lefore  whom  they  will  not  be  conclusive,  but  have  such  weight  only  as 
he  jury  think  them  properly  entitled  to,  and  be  subject  to  be  disproved 
)y  any  other  evidence  which  the  other  party  may  introduce.,  Mc- 
i'arland  v.  Hunter,  8  Leigh  483;  Vaughn  v.  Garland,  11  Leigh  261 
;2d  Ed.  250). 

As  to  what  interrogatories  the  person  to  whom  they  are  propounded 
vould  be  bound  to  answer  upon  a  bill  for  discovery,  see  Baker  v.  Morris' 
\^dm'r,  10  Leigh  284  (2d  Ed.  294).  See,  also.  Pant  v.  Miller,  17  Grat. 
187;  N.  &  W.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  88  Va.  932,  14  S.  E.  6S9. 

Cited  but  not  construed,  Wash.-Va.  Ry.  Co.  y.  Bouknight,  .113  Va. 
196,  75  S.  E.   1032. 

For  case  before  the  statute,  see  Templeton  v.-  Fauntleroy,  3  Rand. 
134.  ■' 

See  Barton,  L.  Pr.  (2d  Ed.)  453,,  896;  4  Mln.  (3d  Ed.)  849. 
1045,  1375;  Gregory's  Forms  Nos.  435.  657. 

Sec.  6237.  When  and  how  production  of  book  acoounts  or  other 
vriting  compelled. — In  any  case  at  law  a  party  may  file  in  the  clerk's 
)ffice,  and  in  any  ease  or  matter  before  a  commissioner  of  a  court 
iny  person  interested  may  file  with  such  commissioner,  an  affidavit, 
letting  forth  that  there  is,  he  verily  believes,  a  book  of  accounts  or 
)ther  writing  in  possession  of  an  adverse  party  or  claimant  con- 
aining  material  evidence  for  him,  specifying  with  reasonable  cer- 
ainty  such  writing  or  the  part  of  such  book.  The  clerk  or  commis- 
doner  shall  issue  a  summons,  directed  as  under  the  preceding  sec- 
:ion,  requiring  him  to  summon  the  proper  party  to  produce  such 
writing,  or  an  exact  copy  of  such  part  of  the  said  book,  and  make 
•eturn  thereof  as  under  that  section.  With  the  summons  there  shall 
t)e  a  copy  of  the  affidavit,  which  shall  be  delivered  to  the  person 
served  with  the  summons  at  the  time  of  such  service;  if  the  sum- 
mons be  against  a  plaintiff,  who  is  not  a  resident  of  this  State,  br  a 
ctefendant  who  is  not  a  resident  of  this  State,  but  who  has  ap- 
peared in  the  case  or  been  served  with  process  in  this  State,  the 
service  may  be  on  his  attorney-at-law.  When  th'e  court  in  'which 
the  case  is,  or  whose  commissioner  issued  the  sumoxQuj,  is  satisfied 
that  the  person  filing  such  affidavit  has  no  means  of  proving  the  con- 
tents of  such  writing,  or  of  .such  part  of  the  book,  bat  by  the  per^ 
son  summoned  producing  what  is  required  by  the  summpiia,  and 
that  the  same  is  relevant  and  material,  and  sees .  also,  that  the 
call  therefor  has  not  been  unreasonably  delayed,  it  may,  unless  the 
person  summoned  shall,  in  a  reasonable  time,  either  produce  what 
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it  SO  required,  or  answer  in  writing,  upon  oath,  that  he  has 
der  his  control  such  book  or  writing,  or  any  of  the  like 
attach  him  and  compel  him  to  do  the  one  or  the  other.  It  i 
if  it  see  fit,  set  aside  a  plea  of  such  person,  and  give  j 
against  him  by  default,  or  if  he  be  plaintiff,  order  his  si 
dismissed  with  costs,  or  if  he  be  claiming  a  debt  before  a 
sioner,  disallow  such  claim.  This  section  shall  apply  to 
tions  and  the  court  or  commissioner,  as  the  case  may  be,  si 
jurisdiction  to  enforce  its  provisions  as  to  a  corporatio 
taching  the  proper  custodian  of  any  such  book  or  other  w 
the  possession  of  such  corporation.  (Code  1887,  §  3371; 
376.) 

RevLsors'  Note The  last  sentence  is  new. 

Cited  in  the  dissenting  opinion  of  Buchanan,  J.,  in  C: 
Adams  Bros. -Paynes  Co.,  113  Va.  547,  75  S.  E.  294,  18  Va.  L. 
and  note;  Norfollc  &  W.  R.  Co.  v.  Steele,  117  Va.  788,  86  S.  E. 

See  Barton,  L,   Pt.    (2d  Ed.)    453;    4   Mln.    (3d  Ed.)    826, 
1375. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  An 
chapter  130,  section  44. 

See  Gregory's  Forms  Nos.  434,  609. 

Sec.  6238.    Effect  of  the  two  preceding  sections  on  bill  in 

The  two  preceding  sections  shall  not  preclude  a  person,  • 
not  file  such  interrogatories  or  affidavit,  from  exhibiting  I 
chancery  for  a  discovery,  as  he  might  have  done  if  the  saic 
had  not  been  enacted.  But  a  person  filing  such  interrog£ 
affidavit,  shall  not  afterwards  exhibit  a  bill  in  equity  ag 
same  party  for  the  discovery  or  production  of  the  same 
(Code  1887,  §  3372.) 

If  discovery  is  necessary  in  order  for  plaintiff  to  make  c 
law,  bill  must  be  filed  before  judgment  is  rendered;  he  cannon 
lief  in  equity  after  the  rendition  of  the  judgrment.     Green,  &c., 
21  Grat.  356. 

See  generally  as  to  a  bill  of  discovery,  Fant  v.  Miller,  17  ( 
Smith  V.  Smith's  Adm'r,  92  Va.  696,. 24  S.  E.  280.  See  4  Min. 
849,  1375;  Gregory's  Forms  No.  137. 

Sec.  6239.    Presumption  of  death  from  absence. — If  an 

who  shall  have  resided  in  this  State,  go  from,  and  do  not 
the  State  for  seven  years  successively,  he  shall  be  presun 
dead  in  any  case  wherein  his  death  shall  come  in  questic 
proof  be  made  that  he  was  alive  within  that  time.     (C' 
§  3373.) 

Revisors'  Note. — For  sections  applying)  to  the  grant  of  let< 
ministration  on  estates  of  persons  presumed  to  be  dead,  ac 
5361  to  5368,  inclusive. 

This  section   is  simply  declaratory  of  the  common   law. 
Stewart,  81  Va.  724. 

A  person  for  seven  years  not  heard  of  by  those  who,  if  in 
would  naturally  have  heard  of  him,  is  presumed  to  be  dead,  bi 
raises  no  presumption  as  to  the  precise  time  of  his  death.  T 
of  proof  that  the  death  took  place  at  any  particular  time  \ 
seven  years  lies  upon  a  person  claiming  a  right  to  the  establi 
which  that  fact  is  essential.  Id. 
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The  presumption  only  arises  at  tbe  end  of  the  seven  years.  The 
ui.y  asserting  that  absentee  was  dead  at  any  period  within  the  seven 
sars  must  prove  his  assertion  affirmatively.  Security  Bank  v.  Equit. 
ife  Soc,   112  Va.  462,  71  S.  E.  647. 

It  is  incumbent  on  parties  asserting  that  a  person  is  dead  in  action 
1  insurance  policy  to  prove  death  within  the  life  ot  policy, and  this 
action  givee  no  aid  to  the  proof  until  the  end  of  the  seven  years. 
Bcurity  Banlt  v.  Life  Ins.  Co.,  112  Va.  462,  71  S.  B.  647. 

See  Barton,  L.  Pr.  (2d  Ed.)  254,  1018;  2  Mln.  (4th  Ed.)  1032;  3 
[in.  (2d  Ed.)  554.  See  Carr  v.  Brown,  20  R.  I.  216,  38  Atl.  9,  38  L.  R. 
.  294,  78  Am.  St.  Rep.  855.  Sections  5361  to  6368,  Inclusive:  19  Va. 
.  Reg.  616. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
lapter  130,  section  43. 

Sec.  6240.  Evidence  in  mitigation  of  damftges. — In  any  action  for 
efamatipn,  the  defendant  may  justify  by  alleging  and  proving  that 
16  words  spoken  or  written  were  true,  and  (after  notice  in  writing 
£  his  intention  to  do  so,  given  to  the  plaintiff  at  the  time  of,  or 
ar  pleading  to  such  action),  may  give  in  evidence,  in  mitigation 
f  damages,  that  he  made  or  offered  an  apology  to  the  plaintiff  for 
iich  defamation  before  the  commencement  of  the  action,  or  as 
oon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the 
ction  shall  have  been  commenced  before  there  was  an  opportunity 
f  making  or  offering  such  apology.     (Code  1887,  §  3375.) 

The  truth  of  defamatory  words,  written  or  spoken,  if  relied  upon 
y  the  defendant,  either  as  a  bar  or  in  mitigation  of  damages,  must  be 
pecially  pleaded,  and  cannot  be  shown  under  a  plea  of  not  guilty.  Wil- 
ams  Printing  Company  v.  Saunders,  113  Va.  166,  73  S.  B.  472. 

For  cases  before  the  statute,  see  Com.  v.  Morris,  1  Va.  Cas.  176, 
Am.  Dec.  515;  Brooks  v.  Calloway,  12  Leigh  466;  Moseley  v.  Moss, 
Grat.   534. 

See,  as  to  actions  for  defamation  generally,  Bourland  v.  Eidson,  8 
!rat.  27;  Hogan  v.  Wilmoth,  16  Grat.  80;  DiUard  v.  Collins,  25  Grat.  343; 
iansbrough  v.  Stinnett,  Id.  495;  Chaffln  v.  Lynch,  83  Va.  106,  1  S.  B. 
03;  Id.,  84  Va.  884,  6  S.  E.  474;  Harman  v.  Cundiff,  82  Va.  239; 
tolland  v.  Batchelder.  84  Va.  664,  5  S.  E.  695.  See  Barton,  L.  Pr.  (2d 
Sd.)    190,   503,   645;   section  57S1   and  notes. 

For  W.  Va.  decisions  on  similar  Statute,  see  Justis'  Annotations, 
hapter  130,  section  47. 


CHAPTER  262. 


Loss  of  a  Record  or  a  Paper  in  a   Oanse;    Actions    on   Lost   Evidences 

of  Debt. 


iec. 

5241.  How  court  may  proceed, 
when  original  papers  lost 
or  destroyed;  plaiAllf  may 
commence  new  suit  in  such 
case;  when  certified  copy  of 
a  paper,  required  to  be  re- 


Sec. 

corded,  may  be  used  as  evi- 
dence. 

6242.  Actions  at  law  on  lost  evi- 
dences of  debt:  plaintiff  to 
give  indemnifying  bond. 
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Sec.  6241.  How  court  may  proceed,  when  original  pape 
destroyed;  plaintiff  may  commence  new  suit  in  such  case; ' 
tified  copy  of  a  paper,  required  to  be  recorded,  may  be  usi 
denoe.^If  in  any  case  the  original  papers  therein,  or  any 
or  the  record  for  or  in  au  appellate  court,  or  any  pape 
connected  with  such  record,  be  lost  or  destroyed,  any  part 
ease  may  present  to  the  court  wherein  the  case  is,  or  in 
would  or  ought  to  be,  but  for  such  loss  or  destruction,  i 
verified  by  affidavit  stating  such  loss  or  destruction,  and 
that  such  case  be  heard  and  determined  or  tried  on  the  r 
tion  of  such  record  or  papers,  or  satisfactory  proof  of  t 
tents.  Upon  such  petition  and  an  authenticated  copy  oi 
lost  or  destroyed,  the  court  may  hear  and  determine  th( 
proceed  to  a  trial  thereof,  if  before  a  jury.  The  court 
hear  and  determine  the  case,  or  proceed  to  the  trial  there 
fore  a  jurjf,  upon  proof,  after  reasonable  notice  to  the  pari 
ested  of  the  contents  of  such  record  or  papers,  or  so.  mu 
of,  as  may  be  necessary  for  a  decision  by  the  court,  or  t 
jury,  if  the  case  be  before  a  jury,  and  may  make  such  ord 
cree  as  if  the  papers  or  any  of  them  had  not  been  lo 
stroyed.    . 

The  court  may  in  its  discretion,  require  new  pleadings  to 
up  in  whole  or  in  part. 

A  plaintiff  instead  of  proceeding  under  this  section  i 
mence  and  prosecute  a  new  suit  for  the  same  matter ;  and 
fied  copy  of  any  deed,  will,  account,  or  other  original  j 
quired  by  law  to  be  recorded  shall  be  used  by  any  part 
dence  for  him,  in  any  case  where  the  original  deed,  will, 
or  other  original  paper  or  the  record  thereof  has  been  d 
until  such  copy  has  been  properly  admitted  to  record,  ace 
law.  This  section  shall  not  apply  to  criminal  cases.  (0 
§  3376;  1902-3-4,  p.  568.) 

Revisors'  Not©. — This  section  as  it  now  reads  prescribes 
cedure  with  more  particularity  tlian  was  formerly  the  case. 

For  cases  before  the  statute,  see  Lyons  v.  Gregory,  3  Hen. 
Smith  V.   Carter,   3    Rand.    167. 

This   section    applies   only    to    civil    cases,   and   does    not 
records  or  papers  in  criminal  proceedings.      Bradshaw  v.  Com. 
507,  86  Am.  Dec.  722.     The  section  now  expressly  provides  tb 
not  apply  to  criminal  cases. 

A  party  is  under  no  obligation  to  avail  himself  of  the  pre 
this  section,  which  are  only  cumulative.  Newcomb  v.  Dmi 
Leigh  57,  60;   Corbett  v.  Nutt,  18  Grat.  624,  639. 

It  is  a  sufficient  compliance  with  this  section  where  a  ! 
alleges  and  answer  admits  the  destruction  of  the  original  ps 
cause  wherein  was  a  decree  for  sale  of  certain  lands,  and  the 
a  certified  copy  of  the  papers  from  the  Supreme  Court  where 
was  on  appeal,  and  an  injunction  will  not  lie  to  such  sale  pji  t 
that  no  affidavit  of  the  destruction  was  filed.  Hudson  v.  Yoi 
347,  13  S.  E.  436. 

As  to  reinstatement  of  cause,  which  it  does  not  appear  w 
<»814) 
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amoved,  see  the  Dismal  Swamp  Land  Co.  v,  McCauIey's  Adip'r,  85  Va. 
6.  6  S.  E.  697. 

For  W.  \'a.  decisions  on  similar  sta,tute,  aee  Justis'  Annotations, 
hapter  130,  section  14. 

Sec.  6242.  Actions  at  law  on  lost  evidences  of  debt;  plaintiff  to 
^ve  indemnifying  bond. — Aii  action  at  law  or  motion  may  be  main- 
ained  on  any  past  due  lost  bond,  note,  or  other  written  evidence  of 
lebt,  and  if  judgment  be  rendered  for  the  plaintiff,  there  shall  be 
ntcred  as  a  part  of  the  judgment  that  the  plaintiff  is  not  to  have 
he  benefit  thereof,  nor  be  allowed  to  enforce  it  by  execution  or 
•therwise,  unless  and  until  he  shall  have  first  entered  into  bond 
)efore  the  court  or  the  clerk  thereof  in  such  penalty  as.  is  pre- 
cribed  in  the  order  awarding  the  judgment,  and  with  condition  to 
ndemnify  and  save  harmless  the  defendant  or  defendants  from 
dl  loss  or  damage  he  or  they  may  sustain  or  incur  by  reason  of 
laving  to  pay  in  whole  or  in  part  said  past  due  lost  bond,  note,  or 
ither  written  evidence  of  debt  to  some  other  person  than  the  plain- 
iff.  The  indemnifying  bond  hereinbefore  required  shall  be  payable 
o  the  defendant  or  defendants,  and  shall  be  filed  in  the  clerk's 
ifHee  of  the  court  in  which  the  judgment  is  rendered.  (1899-00,  p. 
09.) 

Revisers'  Note. — TIUs  section  Is  based  on  the  act  cited.  The  object 
>f  the  change  in  phraseology  is  to  cover  the  ground  more  folly. 

This  section  does  not  deprive  courts  ol  equity  of  their  jurisdiction 
o  enforce  payment  of  a  lost  bond.  Kabler  V.  Spencer,  114  Va.  589,  77 
).   E.   504. 

See  Burks'  Pleading  and  Practice,  pp.   95,  593. 
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^onri  Docket;  Inquiry  of  Damages;   Trial  by  Jury;  and  Judgments  and 
Decrees  of  the  Coiirt  for  Money. 


lee.  Sec. 

1243.  When    and    how    clerks    to       6249. 

make  out  docket  of  civil 
cases  at  law;  how  docket 
called  and  cases  disposed  of. 

1244.  Clerks  shall  make  out  crim-       6250. 

Inal  docket. 

!245.  When  and  how  docket  of 
chancery  cases;  how  cases 
called   and    disposed   of.  G251. 

)246.  Trial  of  issue  out  of  chan- 
cery. 

5247.  Trial  of  issues,  or  Inquiry  of 

damages,   by   Jury   In   other 

cases;   province  of  court  at       6252. 

trial.  6253. 

5248.  Removal   of   cloud   on   title; 

nature  of  plaintiff's  title. 


When  case,  In  which  there 
is  to  be  inquiry  of  damages, 
may  be  disposed  of;  when 
court  to  make  the  inquiry. 
Remedy,  when  at  trial  va- 
riance appears  between  evi- 
dence and  allegations  or  re- 
citals. 

When  final  judgment  to  be 
entered  after  verdict  set 
aside ;  no  extension  of  power 
over  verdicts;  after-discov- 
ered evidence. 
Bills'  of  exceptions. 
Certificate  in  lieu  of  bill  Of 
exception. 
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6254.  To  dispense  with  the  neces-       6262. 

sity  lor  a  motion  lor  a  new 
trial  In  certain  cases. 

6255.  Argument  belore  jury. 

6256.  When  non-suit  not  allowed. 

6257.  What  papers  jury  may  carry 
out. 

6258.  When     laulty     count    disre-       6263. 

garded;  when  verdict  good. 

6259.  Verdict  to  fix  period  at  which 

interest  begins,  11  no  period 
fixed,    to    be    Irom    date    ol       6264. 
verdict,  judgment  lor  Inter- 
est   where    no    Jury;    judg-       6265 
ment  to  be  lor  Interest  un- 
til payment. 

6260.  Power   to    grant   new   trial; 

how  olten. 

6261.  How    judgment    entered    on 

bond  tor  payment  ol  money. 


In  action  on  annu 
etc.,  or  lor  pen 
breaches  assignee 
jury  to  do;  how 
entered;  when  sc 
sued  out,  and  for 
cution  awarded. 

In  joint  actions, 
though  barred  as 
may  have  judgme 
others. 

Joint  wrongdoers; 
judgment  against 

Procedure  on  j( 
tracts;  when  pla; 
proceed  to  judgme 
part  ol  delendants 
dismissal  or  dlscc 
as  to  some. 


.   Sec.  6243.    When  and  how  clerks  to  make  out  docket  of  c 
at  law;  how  docket  called  and  cases  disposed   of. — Befo 

term  of  any  court  designated  for  the  triai  of  civil  cases 
juries  are  required,  the  clerk  of  said  court  shall  make  out 
of  the  following  eases  at  law  pending,  to-wit : 

First.     Actions  or  motions  in  which  the  Commonwealth 
ested. 

Second.  Actions  of  forcible  or  unlawful  entry  and  del 
Third.  Other  motions  and  actions  in  the  order  in  whic 
tices  of  the  motions  were  filed,  or  in  which  the  proceeding 
in  the  actions  were  terminated,  .docketing  together  as  r 
those  not  on  the  docket  at  the  previous  term :  and  the  cle 
Circuit  Court  of  the  city  of  Richmond  and  of  each  city  co 
than  corporation  courts  having  general  common  law  jurist 
civil  cases,  shall  also  put  on  the  docket  with  said  new  case 
as  matured,  and  in  the  order  in  which  they  are  matured, 
matuced  during  the  term  of  the  said  court.  The  clerk  shi 
the  control  of  the  court,  set  the  cases  to  certain  days,  and 
et  shall  be  called  and  the  cases  on  it  tried  or  disposed  o 
term  in  that  order,  except  that  the  court  may,  for  good  c£ 
up  any  case  out  of  term.     (Code  1887,  §  3378.) 

Revisers'  Not«. — General  \anguage  Is  used  In  this  section 
all   proiier   courts,    and   the   section    relates    to   civil    cases    at 
Criminal  cases  are  provided  for  by  the  follo%ving  section,  whi 
is  new  and   requires  a  separate  dix;ltet  to  be  lieirt  of  those  ci 
[iroference  i!;ixen  to  actions  of  forcible  or  unlawful  entr.v  and  c 
in  conformity  with  section  5446. 

In    debt   on    bond,    if   common  order   and   common    order 
have  been  regularly  entered  at  rules,  cause  is  properly  on  office 
docket  at  next  term  of  court,  thoug-h  no  indorsement  ol  the  pi 
has  been  made  on  the  papers  in  the  suit.     Wall  v.  Atwell,  21 
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Where  common  order  is  confirmed  on  first  day  of  term,  It  Is  im- 
roper  to  place  <%iuse  on  docket  for  that  term.  White  v.  Archer,  2  Va. 
;a8.  201. 

Cited  in  Hanks  v.  Lyons,  92  Va.  30,  22  8.  E.  813;  Purst  v.  Banks, 
01  Va.  208,  43  S.  E.  360. 

See  Burks'   Pleading  and  Practice,  pp.   166,   167,   268,   577. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  131,  section  1. 

Sec.  6244.  Clerks  shall  make  out  criminal  docket. — ^Before  every 
erm  of  any  court  in  which  criminal  cases  are  to  be  tried,  the  clerk 
f  said  court  shall  make  out  a  separate  docket  of  criminal  cases 
fien  pending,  in  the  following  order,  numbering  the  same: 

First.     Felony  cases. 

Second.    Misdemeanor  cases. 

He  shall  docket  all  felony  cases  in  the  order  in  which  the  indict- 
lents  are  found,  and  all  misdemeanor  cases  in  the  order  in  which 
de  presentments  or  indictments  are  found  or  informations  are 
led,  or  appeals  are  allowed  by  magistrates,  and  as  soon  as  any  pre- 
Bntments  or  indictments  are  made  at  a  term  of  court,  he  shall  forth- 
ith  docket  the  same  in  the  order  required  above. 

All  criminal  cases  shall  be  disposed  of  before  civil  cases,  unless 
ie  court,  by  an  order  entered  of  record,  shall  direct  othferwise. 
Revi.sors'  Note. — Sec  revisors'  note  to  tlte  preceding  section. 

Sec.  6245.  When  and  how  docket  of  chancoy  cases;  how  cases 
illed  and  disposed  of. — Before  every  term  of  a  circuit  or  corpora- 
on  court,  and  of  the  Chancery  Court  of  the  city  of  Richmond,  the 
lerk  of  each  of  said  courts  shall  make  out  a  separate  docket  of 
lancery  causes  in  which  there  are  motions,  and  of  other  chancery 
luses  which  have  been  set  for  hearing  as  to  any  party,  or  which 
le  court  is  to  hear  upon  a  plea  or  demurrer;  and  the  clerk  of  the 
ireuit  Court  of  the  city  of  Richmond,  the  clerk  of  the  Court  of 
aw  and  Chancery  of  the  city  of  Norfolk,  the  clerk  of  the  Gourt  of 
aw  and  Chancerj-  of  the  city  of  Roanoke,  the  clerk  of  the  Chan- 
;ry  Court  of  the  city  of  Richmond,  the  clerk  of  the  Law  and 
quity  Court  of  the  city  of  Richmond,  the  clerk  of  the  Circuit 
ourt  of  Henrico  county,  and  the  clerk  of  the  Circuit  Court  of  the 
ty  of  Norfolk,  shall  also  put  upon  their  respective  chancery  dock- 
is,  as  soon  as  matured  at  rules,  and  in  the  order  in  which  they  are 
atured,  all  chancery  causes  and  motions  matured  during  the  re- 
)ective  terms  of  said  courts. 

Every  cause  on  the  docket  shall  be  called  and  disposed  of  during 
le  term.     (Code  1887,  §  .3379;  1893-4,  p.  785;  1908,  p.  541.) 

Revisors'  Note. — The  provisions  applying  to  the  clerics  of  the  conrts 
r  law  and  chancery  of  the  cities  of  Norfolk  and  Roanoke  are  new. 

Sec.  6246.  Trial  of  issue  out  of  chancery. — Any  court  in  which  a 
bancery  case  is  pending  may  direct  an  issue  to  be  tried  in  such 
3urt  or  in  any  circuit  or  corporation  court,  and  the  court  shall 
ave  the  discretion  to  direct  such  an  issue  to  be  tried  before  any 
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proof  has  been  taken  by  either  the  plaintiff  or  defendan 
be  shown  by  affidavit  or  affidavits  after  reasonable  noti 
case  will  be  rendered  doubtful  by  the  conflicting  evide 
opposing  party.     (Code  1887,  §  3381;  1897-8,  p.  942.) 

Pre-existing  rule— Section  largely  declaratory. — This  { 
to  be  merely  declaratory  of  the  previously  existing  rule,  exci 
proof  required  for  the  submission  of  an  issue  out  of  chancer 
permitted  to  be  made  by  affidavit.  Stevens  v.  Duckett,  107 
S.  E.  601. 

When  issue  should  be  ordered. — Where  the  evidence  in 
suit  Involves  not  only  the  credibility  of  witnesses,  but  th( 
forgery  and  perjury  on  the  part  of  some  of  them,  it  Is  pecul 
for  a  jury,  and  the  chancellor  should,  of  his  own  motion,  on 
out  of  chancery.  Failure  to  do  so  is  reversible  error.  St 
Shoemaker,  112  Va.  798,  72  S.  E.  684. 

May    tie   awarded   to    ascertain    damages. — Where   court 
decrees  specific  performance  of  a  contract  it  may,   as  ancil 
main  relief,  direct  an  Issue  "quantum  damnlflcatus,"  to  be 
bar,  to  ascertain  damages  to  which  plaintiff  is  entitled.     NagU 
22  Grat.   814. 

AVlien  issue  should  not  be  ordered. — The  mere  affidavit 
and  counsel  that  the  case  will  be  rendered  doubtful  by  coi 
donee  is  not  sufflcient  to  warrant  a  chancellor  in  orderin 
Stevens  v.  iDucket,    107   Va.    17,   57    S.   E.    601. 

Proceedings  on  trial  of  issufi. —  On  trial  of  Issue  out  i 
the  rule  of  evidence  is  the  same  as  on  hearing  in  chai 
Powell  V.   Manson,   22   Grat.   177. 

When  an  issue  in  chancery  is  tried,   it  is  under  superin 
the  court,  who  will  prevent  the  introduction  of  improper  tesl 
if   the   verdict    be   against   the   evidence   the   court    will    so 
chancellor  may  set  verdict  aside.      Plesants  v.  Ross,  1  Wash. 
Dec.  449;  Southall  v.  McKeand,  Id.  336. 

Where   an  issue  in  chancery   is  directed,   any  papers   n 
upon  such  issue  which  were  read  upon   the  hearing  of  the 
former  trial.     McCall  v.  Graham,  1   Hen.  &  M.   13. 

Finality  of  verdict. — In  a  Ccise  proper  for  an  issue,  vei 
elusive  where  evidence  is  conflicting.     Carter  v.   Campbell, 

Where  an  issue  is  directed  in  chancery  cause,  and  verd 
to  which  no  exception  is  taken,  and  a  decree  is  rendered  I 
facts  found  in  verdict  must  be  regarded  in  the  appellate  c 
established  facts  in  the  case.     Lee's  Ex'r  v.  Boak,  11  Grat. 

Grenerally. — The  following  cases  while  bearing  genera! 
subject  of  the  statute,  do  not  construe  it.  Hartman  v.  Stric 
228;  Snouffer's  Adm'r  v.  Hansbrough,  79  Va.  166;  Steptot 
Adm'r,  31  Grat.  323;  McRae's  Ex'rs  v.  Woods'  Ex'r,  1  Hen. 
Watkins  v.  Carlton,  10  Leigh  560;  Grisby  v.  Weaver.  5 
Wilson  V.  Rucker,  1  Call  500;  Lavell  v.  Gold's  Adm'r,  25  Grj 

The  following  cases  illustrate  the  law  as  it  stood  (prei 
statute  as  above  amended)  with  reference  to  the  propriety  or 
of  directing  issues.  Loftiis  v.  Maloney,  89  Va.  576,  16  S.  E. 
son  v.  Allen,  85  Va.  721,  8  S.  E.  835;  Carter  v.  Carter,  8 
Keagy  v.  Trout,  85  Va.  390,  7  S.  E.  329;  Beverley  v.  Waldt 
147;  Smith's  Adm'r  v.  Betty,  11  Grat.  75  2;  Crebs  v.  Jones,  ' 
Herd's  Adm'r  v.  Colbert,  28  Grat.  49;  Reed  v.  Cline's  Heirs,  < 
Samuel  v.  Marshall,  3  Leigh  567;  Row  ton  v.  Rowtou,  1  Hei 
Stannard  v.  Graves,  2  Call  369;  Isler  v.  Grove,  8  Grat.  25 
Adm'r  v.  Armstrong,  5  Grat.  354;  Pryor  v.  Adams,  1  Call 
Dec.  533;  Cocke  v.  Upshaw,  6  Munf.  464;  Gait  v.  Carter,  Id. 
V.  Marquess,  4  CaU  416,  2  Am.  Dec.  570. 

See  note  on.  "Issue  Out  of  Chancery,"  Va.  Rep.  Anno. 
Gold's  Adm'r,  25  Grat.  473. 
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For  W.  Va.  decisions  on  similar  statute,  Me  Justls'  Annotations, 
bapter  131,  section  4. 

See  Gregory's  Forms  No.   340. 

Sec.  6247.  Trial  of  issues,  or  inquiry  of  damages,  by  jury  in  other 
ases;  province  of  court  at  trial. — The  circuit  court  of  any  county 
nd  the  circuit,  corporation  or  other  court  of  any.  corporation  may. 
a  any  other  case  before  it,  have  an  issue  tried  or  an  inquiry  of 
amages  made,  by  a  jury,  and  determine  all  questions  concerning 
he  legality  of  evidence  and  other  matters  of  law  which  may  arise. 
Code  1887,  §  3382 ;  1902-3-4,  p.  642.) 

An  issue  of  devlsavit  vel  non  Is  not  made  a  common-law  proceed- 
ig  because  allowed  by  statute,  any  more  than  any  other  issue,  under 
ections  4,  5,  chapter  173,  Code  1873  (correspondine  to  sections  6246 
nd  6247).      Hartman  v.  Strickler,   82  Va.  226. 

See  notes  under  section  6246.  .     • 

Discussed,    5   Va.  Law   J.   279. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
hapter  131,  section  5. 

See  Gregory's  Forms  No.  340. 

Sec.  6248.    Eemoval  of  cloud  on  title;  nature  of  plaintiff's  title. — 

Vhere  a  bill  in  equity  is  filed  to  remove  a  cloud  on  the  title  to 
eal  estate,  relief  shall  not  be  denied  the  complainant  because  he 
las  only  an  equitable  title  thereto,  and  is  out  of  possession,  but  the 
ourt  shall  grant  to  the  complainant  such  relief  as  he  would  be 
ntitled  to  if  he  held  the  legal  title  and  was  in  posesssion.  If  an 
ssue  of  fact  be  raised  which  but  for  this  section  would  entitle 
ither  party  to  a  trial  by  jury,  the  court  shall,  upon  the  request 
if  the  party  so  entitled,  order  such  issue  to  be  tried  by  a  jury  at 
ts  bar,  and  the  verdict  of  the  jury  shall  have  the  like  effect  as  if 
t  had  been  rendered  in  an  action  at  law.     (1912,  p.  76.) 

Revisers'  Note. — This  section  is  based  on  the  third  and  fourth 
laragraptis  of  the  act  cited  amending  section  S058  of  the  Code  of  ISftT 

15  theretofore  amended.     For  tlip  r^dne  of  that  act,  see  section  5896. 

For  a  case  in  which  the  court  retained  Jurisdiction  of  a  suit,  in  form 
o  quiet  title  by  a  plaintiff  claiming  to  be  in  possession  of  the  land  in 
lispute,  but  In  fact  a  suit  to  try  title  and  recover  possession  from  an 
idverse  claimant  in  possession,  see  Roller  v.  Armentrout,  118  Va.  173, 

16  S.  E.  906. 

Under  the  act  from  which  this  section  is  taken  it  was  held  that  a 
lerson  who  has  neither  the  complete  legal  and  equitable  title  to  land 
lor  the  actual  possession  thereof  may  implead  the  unknown  heirs  and 
:laimants  under  former  owners  who  are  also  out  of  possession,  and  who 
lave  long  ago  abandoned  the  land,  to  quiet  his.  title,  and  remove  a  cloud 
.herefrom.      Buchanan  Co.  v.  Smith,  115  Va.  704,  80  S.  E.  794. 

Bona  fide  claimants  in  adverse  possession  of  a  portion  of  land  are 
lecessary  parties  to  a  suit  under  this  section.  Buchanan  Co.  v.  Smith, 
115  Va.  704,  86  S.  E.  906.  .     ,  .■     - 

Cited  (as  Acts  1912,  p.  76)  but  not  construed  in  Ely  v.  Johnson, 
tl4  Va.  31,  75  S.  E.  748.  , 

Sec.  6249.    When  case,  in  which  there  is  to  be  inquiry  of  damages, 

nay  be  disposed  of ;  when  court  to  make  the  inquiry. — At  the  next 

erm  after  an  order  at  the  rules  for  an  inquiry  of  damages,  or  if  the 

;ase  be  one  in  which  the  order  is  made  and  the  case  matured  and 

iocketed  under  the  provisions  of  section  sixty-two  hundred  and 
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forty-three  during  term  of  the  said  court,  then  at  the 
such  order  may  be  executed  and  final  judgment  be  rendi 
upon,  unless  good  cause  be  shown  for  a  continuance.  Tl 
neither  party  require  a  jury,  shall  ascertain  the  damag 
what  sum  and  from  what  time  interest  shall  be  computec 
judgment  for  such  damages  and  interest.     (Code  1887,  { 

In  aa  action  on  the  case,  if  there  be  an  office  judgm 
defendant,  with  a  writ  of  Inquiry,  and  afterwards,  without  ai 
jury  be  sworn  as  though  there  were  an  Issue,  and  verdict  b 
defendant,  verdict  will  be  sot  aside  and  new  trial  awarded. 
V.  Dobbins,  9  Leigh  422.      See  section  6331. 

Under  this  section  court  cannot  render  judgment  by  def 
writ  of  inquiry  has  been  awarded  at  rules.  Commercial  U 
Co.  V.  Everhart's  Adm'r,  88   Va.   952,   14   S.  E.   836. 

Continuances. — The  following  cases  discuss  the  questi 
tlnuances,  and  under  what  circumstances  the  court  will  of  wi 
them.  The  decisions  in  a.\\  of  them  are  based  upon  questions 
do  not  construe  the  statute,  for  which  reason  they  are  not  dii 
These  general  principles,  deduced  from  them,  are  given  for  c 
(1)  The  motion  for  a  continuance  is  always  addressed  to  the 
cretion  of  the  court,  and  while  the  exercise  of  that  discretion  is 
on  appeal  It  will  not  be  affected  except  for  plain  error;  (2 
asking  continuance  must  be  without  default,  and  have  exhaust 
means  of  preparing  for  trial;  and  (3)  matters  on  account  of 
tinuance  is  sought  must  be  of  sufficient  importance  as  to  i 
fluence  result  of  trial.  Keesee  v.  Border  Grange  Bank,  7 
Hewitt  V.  Com.,  17  Grat.  627;  Norfolk  &  W.  R.  Co.  v.  Shott, 
22  S.  E.  811;  Harman  v.  Howe,  27  Grat.  676:  Clinch  River 
V.  Harrison,  91  Va.  122,  21  S.  E.  660;  Goodell's  Ex'rs  v  i 
Va.  608,  22  S.  E.  504;  Carter  v.  Wharton,  82  Va.  264;  Bla 
Case,  33  Grat.  443;  Mister's  Case,  79  Va.  5;  Shelton's  Case. 
16  S.  E.  355;  Walton's  Case,  32  Grat.  855;  Roussell's  Case,  2 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  I 
chapter  131,  sections  6,  7. 

Sec.  6250.    Remedy,  when  at  trial  variance  appears  b< 

dence  and  allegations  or  recitals. — If,  at  the  trial  of  an; 

motion,  there  appears  to  be  a  variance  between  the  ev 

allegations  or  recitals,  the  court,  if  it  consider  that  subs 

tice  will  be  promoted  and  that  the  opposite  party  canno 

diced  thereby,  may  allow  the  pleadings  to  be  amended,  on 

as  to  the  payment  of  costs  or  postponement  of  the  trial, 

it  may  deem  reasonable.    Or,  instead  of  the  pleadings  be 

cd,  the  court  may  direct  the  jury  to  find  the  facts,  and, 

finding,  if  it  consider  the  variance  .such  as  could  not  have 

the  opposite  party,  shall  give  judgment  according  to  tl 

the  case.     (Code  1887,  §  3384.) 

Revisers'  Note. — The  words  "or  motion"  found  In  lines  i 
of  the  text  are  new.  This  insertion  simply  makes  statutory 
in  McKee  v.  Bunting,  McNeal  Co.,  114  Va.  839,  77  S.  E.  SlJj 

Section  remedial. — This  section  is  remedial,  and  shoi 
strued  liberally.  Langhorne  v.  Richmond  City  Ry.  Co.,  i 
22  S.  E.  357;  McKee  v.  Bunting,  McNeal  Co.,  114  Va.  639,  7 
Standard  Paint  Co.  v.  Vietor,  120  Va.  595,  91  S.  E.  752.  1 
motions  as  well  as  jurv  trials.  Carter  v.  Grant's  Adm'x,  32 
McKee  v.  Bunting,  McNeal  Co  ,  114  Va.  639,  77  S.  E.  515.  1 
note  above. 
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How  question  of  variance  raised. — In  ca8»  Of  variance  the  proper 
.ctice  is  to  object  to  the  evidence  when  offered,  or  move  to  exclude  It, 
I  attention  of  the  court  being  thereby  called  to  the  variance,  and  an 
)ortunity  afl'orded  to  meet  the  emergency  under  this  section.  Ports- 
uth  St.   R.  Co.  V.   Tweed's  Adm'r.   102  Va.   662.  47  S.  E.  850. 

RaLsing  ciuestion  in  appellate  court. — A  variance  between  evidence 
1  ^negation,  which  might  have  been  cured  under  this  section,  cannot 
taken  advantage  of  for  first  time  in  appellate  court.  Bertha  Zinc  Co. 
Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869;  Va.,  S.  W.  R.  Co.  v.  Bailey, 
3  Va.   205,   227,   49   S.  B.   33. 

Where  no  objection  was  made  to  the  admissibility  of  evidence  and 
motion  was  made  to  exclude  on  account  of  a  supposed  variance,  the 
jection  must  be  considered  on  appeal  as  waived.  Newport  News  & 
P.  Ry.  &  Electric  Co.  v.  McCormick,  106  Va.  517,  56  S.  E.  281. 

If  a  defendant  in  the  trial  court  fails  to  avail  himself  of  the  remedy 
>vided  by  this  section,  or  to  give  the  plaintiff  or  the  court  the  o^Mr- 
lity  to  Invoke  it,  he  cannot,  in  the  appellate  court,  take  advantage  of 
I  irregularity  which  the  statute  would  have  cured.  Conrad  v.  Ellison- 
rvey  Co.,   120  Va.   458,  91  S.  E.  763. 

If  a  plaintiff  declares  on  the  common  counts  in  assumpsit  only  when 

should   have  declared    specially   upon   the   contract  sued   on  and   its 

iach.  this  section  furnishes  the  defendant  a  remedy,  and  it  is  too  late 

raise  the  question  for  the  first  lime  in  the  appellate  court.     Conrad  v 

lison-Harvey  Co.,  120  Va.   458,  91  S.  E.  763. 

Amendments. — linder  this  section  court  may  at  trial.  In  case  of 
riance  between  declaration  and  evidence,  allow  form«r  to  be  amended 
thout  remanding  case  to  rules.  Alexandria  ft  P.  R.  Co.  T.  Herndon, 
Va.  193,  12  S.  E.  289.  But,  if  defendant  requests  it,  jury  should  be 
charged,  defendant  allowed  to  amend  plea,  or  plead  anew,  and  cause 
continued.     Tabb  v.  Gregory,  4  Call  225. 

After  mistrial,  and  before  retrial,  coi'rt  may  permit  declaration  to 
amended.     Jude  v.  Syme,  3  Call  522. 

Defendant  may  have  leave  to  file  additional  set-offs  wihen  It  will  not 
lay  plaintiffs,  and  Is  essential  to  substantial. justice,  and  If  the  plaintiff 
tains  leave  to  amend  his  declaration,  as  defendant  is  entitled  to  con- 
luance,  there  can  be  no  objection  to  filing  account  on  ground  of  delay. 
rkins'  Adm'r  v.  Hawkins'  Adm'x,  9  Grat.  649-653. 

Under  Code  1873,  chapter  173,  section  7   (same  as  this),  where  de- 

Lration  charges  that  slanderous  words  were  uttered  in  the  presence  of 

ree  persons  named,  and  proof  showed   only  two,  the  variance  is  hur 

iterial,  and  declaration  may  be  amended  at  trial.     Harman  v.  Cundilf, 

Va.  239. 

Upon  an  issue  of  nul  tiel  record  the  court  may  allow  amendment  of 
claration.      Anderson  v.  Dudley,  5  Call  529. 

Where,  in  action  on  insurance  policy,  declaration  omits  one  con- 
Lion  indorsed  upon  it,  and  on  the  trial,  wlien  policy  is  offered  in  evi- 
nce, it  is  objected  to  for  variance,  the  court  may  permit  declaration 
be  amended  by  inserting  the  omitted  condition,  and  proceed  with  trial. 
!W  York  Life  Ins.  Co.  v.  Hendren,  24  Grat.  536.  But  see  section  6094. 
If  a  corporation' is  sued  for  a  personal  injury,  and  evidence  of  de- 
iidant  tends  to  show  that  the  injury  was  committed  by  another  cor- 
ration.  the  plaintilt  upon  request,  under  this  section,  should  be  allowed 
amend  his  declaration  so  as  to  charge  that  the  two  corporations  were 
e  same,  and  known  by  both  names.  Langhorne  v.  Richmond  City  Ry. 
>.,   91  Va.   364,  22   S.   E.   357. 

.A.n  answer  will  be  allowed  to  be  amended  in  order  to  allow  the  de- 
ndant  to  plead  the  statute  of  frauds,  or  the  statute  of  limitations. 
lepperson  v.   Shepperson,   2  Grat.   502. 

Declaration  recited  that  contract  sued  on  was  under  seal  but  copy 

ven  in  declaration  did  not  show  seal.     When  contract  was  introduced 

evidence  it  appeared   that  seal   was  affixed.     Held,   the  plaintiff  may 

nend  his  declaration.     Mathieson  Alkali   Wks.  v.  Mathieson,  150  Fed. 

1. 
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The  court,  under  this  section,  may  permit  the  plaintiff, 
the  evidence  is  all  in,  to  amend  his  declaration,  and  its  action 
is  not  reversible  error  in  the  absence  of  a  demand  by  the  de 
the  Imposition  of  terms  or  a  continuance;  an  exception  to  tl 
the  court  is  not  sufficient.  Long  Pole  Lumber  Co.  y.  Gn 
Court  of  Appeals,  Fourth  Circuit),  180  Fed.  5,  16  Va.  Law  B 

The  reason  for  amending  is  to  admit  new  evidence  w 
have  been  theretofore  inadmissible.  This  statute  is  remedial 
be  liberally  construed.  Norfolls  &  W.  R.  Co.  v.  Perdue,  l: 
83  S.  E.  1058. 

Where  there  is  a  variance  between  the  evidence  and  the 
it  ig  in  conformity  with  this  section  to  allow  the  pleadings  to 
and  to  continue  the  case,  and  the  practice  is  to  be  commendo 
tive  of  substantial  justice.     Ches.  &  O.  R.  Co.  v.  Swartz,  i: 
80  S.  E.  568. 

If  a  court  is  unable  to  give  judgment  in  a  case  because  o 
between  the  plaintiff's  pleadings  and  his  evidence,  it  ought 
plaintiff  leave  to  amend  his  pleadings  in  accordance  with  thi 
of  this  section.      McKee  v.  Bunting,  McNeal  Co.,  114  Va.  639,  1 

In  an  action  by  a  vendee  against  a  vendor  for  fraud  an 
warranty  in  the  sale  of  personal  property,  the  dates  of  the  s 
were  each  alleged  in  Ihe  declaration  under  a  videlicet.  Th 
Itnew  the  precise  dates  of  each  sale,  and  after  one  of  its  wi 
supplied  tliose  dates,  the  trial  court  pennitted  each  count  in 
tion  to  be  amended  by  the  insertion  of  the  precise  dates  whi 
been  proved  by  the  vendor's  witnesses.  While  of  opinic 
amendments  were  not  matorial,  the  court  said  that  even  if 
they  were  fully  authorizd  by  this  section  and  by  what  Is  i 
C104  of  the  Code.  Standard  Paint  Co.  v.  Vietor,  120  Va. 
E.  752. 

Such  amendments  as  are  mentioned  in  the  preceding  p£ 
not  add  new,  separate  and  distinct  causes  of  action  to  each  ol 
in  the  original  declaration,  and  are  within  the  rule  laid  dc 
River  Mineral  Co.  v.  Painter,  100  Va.  507,  42  S.  E.  300,  he 
objectionable  on  this  ground.  Standard  Paint  Co.  v.  Viet( 
595,  91   S.  E.  752. 

What  variance  not  material. — Where  notice  of  motion  1 
to  R.,  late  sheriff,  and  his  surviving  sureties,  by  name,  survive 
selves  and  James  Sims,  and  on  trial  the  bond  is  Introduced 
R.  and  surviving  sureties,  but  is  objected  to  on  ground  that  pe 
in  notice,  James  Sims,  .<iigns  as  Jos.  Sin,  this  Is  not  a  materi 
and  is  one  that  ought  to  have  been  cured  by  amendment  unc 
tion.     Beasley  v.  Robinson,  24  Grat.  325. 

Where  record  of  one  case  is  used  as  basis  for  another 
variance  between  such  records  and  the  declaration,  which  wo' 
vent  the  record  in  the  present  case  from  being  a  bar  to  an< 
for  the  same  cause,  are  not  su'licient  to  exclude  it.     Forbes 
75  Va.  168. 

Generally. — Cited  but  not  construed,  Norfolk  &  P.  Tra( 
Daily,  111  Va.  665,  69  S.  E.  963:  Norfolk  &  W.  R.  Co.'  v.  V 
Va.  801,   86  S.  B.   103. 

See  Burks'  Pleading  and  Practice,  pp.  170,  467.  493 
587,   1014;   Gregory's  Forms  No.   294;    note  to  2   Va.  Law  R 

See  notes  to  section  6104. 
.      Discussed,  14  Va.  Law  J.   21:   S  Va.  Law  J.   65. 

As  to  amendment  before  appearance  and  of  bill  In  vf 
section  6095. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  / 
chapter   131,   section   8. 

Sec.  6251.    When  final  judgment  to  be  entered  after 
aside;  no  extension  of  power  over  verdicts;  after-disa 
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ince. — When  the  verdict  of  a  jury  in  a  civil  action  is  set  aside  by 
trial  court  upon  the  ground  that  it  is  contrary  tothe  evidence,  ttr 
ithout  evidence  to  support  it,  a  new  trial  shall  not  be  granted  if 
ere  is  sufficient  evidence  before  the  court  to  enable  it  tO  decide 
e  ease  upon  its  merits,  but  such  final  judgment  shall  be  entered 
to  the  court  shall  seem  right  and  proper.  If  Heoessaryto  assess 
images,  which  have  not  been  assessed,  the  court  may  einpaael  a 
ry  at  its  bar  to  make  such  assessment,  and  then  enter'  sttch  final 
dgment.  Nothing  in  this  section  contained  shaiU  be  construed  to 
ve  to  trial  coiirts  any  greater  power  over  vercjicts  thap.  they 
iw  have  under  existing  rules  of  procedure,  nor  to  impair  the  right 
move  for  a  new  trial  on  the  ground  of  after-discovered  evidence", 

Revisors'  Note. — This  section  Is  new,  and  is  Intended'  to  apply"  to  all 
ril  actions  and,  of  course,  to  motions  under  section  6046,  as  tbese  hare 
en  held  to  be  actions.  The  object  is  to  end  the  action  at  once  and  pat 
e  losing  party  to  his  writ  of  error,  thus  avoiding  the  temptation  to  per- 
ry  and  in  many  cases  the  unnecessary  expense  of  a  second  trial. 

The  further  effect  of  the  section  t«i  that  it  wUl  probably  be  nsed  is 
substitute  for  a  demurrer  to  the  evidence.  '  Instead  of  demurring  to 
e  evidence,  the  trial  will  proceed  to  verdict,'  and  the  losing  party  will 
DVe  to  set  aside  the  verdict  because  contrary  to  the  evidence  orwlthont 
idenc^  to  support  it;  and  if  the  court  sustains  th^  motion,  It  will  enter 
dgjnent  accordingly',  and  the  party  In  whose  favor  the  verdict  was 
ndored  will  then  apply  for  a  writ  of  error.  The  verdict  Is  not  robbed 
any  of  the  weight  heretofore  given  to  the  verdict  of  a  Jury,  bnt  the 
dgment  of  the  appellate  court,  instead  of  remauidlng  the  case  for  a  t»cw 
la],  will  be  a  final  judgment,  just  as  it  was  ander  the  former  law  on 
demurrer  to  the  evidence.  The  advantage  of  getting  rid  of  the  addt- 
>nal  trial  seems  to  be  manifest. 

This  section  should  he  read  in  connection  l^lth  section ' 0863. ' 

Sec.  6252.  Bills  of  exceptions. — In  the  trial  of  a  case  at  la;w,  in 
hich  an  appeal,  writ  of  error  or  supersedeas  lies  to  or  from  a  higher 
urt,  a  part}''  may  except  to  any  opinion  of  the  court,  and  tender 
bill  of  exception.  Which,  if  the  truth  of  the  case  be  fairly  stated 
erein,  the  judge  shall  sign,  and  it  shall  be  a  part  of  the  record  of 
e  case.  Any  bill  of  exception  may  be  tendered  to  the  judge  and 
fned  by  him,  at  any  time  before  final  judgment  is  entered,  or 
ithin  sixty  days  from  the  time  at  which  such  judgment  is  en- 
red,  whether  another  term  of  the  said  court  has  intervened  or 
)t:  and  any  bill  of  exception  so  tendered  to  and  signed  by  the 
idge.  as  aforesaid,  either  in  term  time  or  in  vacation,  shall  be  a 
irt  of  the  record  of  the  case.  The  same  rule  shall  apply  when 
ises  are  hpard  or  opinions  are  rendered  in  vacation,  in  which 
ise  the  party  excepting  shall  have  sixty  days  from  the  day  that 
ich  opinion  is  rendered.  This  section  shall  apply  to  criipinal 
I'jes  as  well  as  to  civil  eases.  (Code  1887,  §  3385;  1901,  p!  186; 
I02-.3-4.  p.  864;  1914.  p.  419;  1916,  p.  722.) 

Revisors')  Note. — Section  3385  of  the  Code  of  1887  was  last  amended 
•  an  act  approved  March  21,  1910   (.\cts  1916,  p.  722).     The  General 
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Assembly  at  the  same  session  also  passed  an  act  abolishing 
captions  and  prescribing  certificates  of  exceptions  in  lieu  thei 
1916,  p.  708.)  These  acts  were  appi-oved  on  the  same  daj 
named  act  contained  an  emergency  clause;  the  other  contaii 
clause.  In  Ellis  v.  Town  of  Covington,  94  S.  E.  154,  15  Va. 
was  held  tliat  "The  emergency  act  was  operative  at  once,  an 
in  force  during  the  interval  between  its  passage  and  the  tir 
the  act  abolishing  bills  of  exceptions  took  effect,  when  it  was 
rei>ealed."  But  the  court  further  held  that  "The  act  abolisi 
exception,  now  in  force,  was  intended,  however,  to  simplify  th 
and  is  very  liberal  in  its  provisions  as  to  what  shall  constitut< 
certificate.  »  *  •  xhe  mere  form  of  the  exception,  tlie 
a  fornuil  bill  of  exception  under  the  former  i>ractice  will  no< 
consideration  if  the  provisions  of  the  act  are  substantially  com 
This  Code  re-instates  tlie  formal  bill  of  exception  (section 
contains  also  in  the  main  the  substance  of  the  act  of  1916  on 
of  the  certificate  (section  6253).  The  former  is  re-lnsta 
benefit  of  tliose  practitioners  who  prefer  not  to  depart  from 
to  which  they  are  accustomed;  the  latter  is  preserved  for  tli 
tliose  who  prefer  that  method.  Objections  to  bills  of  excep 
the  former  practice,  were  based,  not  urion  their  form  (such 
one  of  the  nu)st  infomial  documents  connected  with  the  trial 
but  generally  upon  their  contents  or  time  of  filing.  Section 
fixes  a  definite  time  within  which  the  bill  must  be  sijmed.  1 
observed  that  sixty  days  are  given  instead  of  thirty,  as  w 
formerly,  but  that  the  time  may  not  be  increased  by  consen 
record.  It  was  thought  that  this  period  would  be  sufficient 
posc»,  and  that  by  making  it  a  flxe<1,  definite,  unchangeable 
ficultles  formerly  encountered  would  be  obviated.  It  sho 
observed  that  the  time  for  signing  is  made  the  same  for  botl 
bill  of  exception  and  for  the  certificate,  thus  preventing  c< 
tween  the  two  as  to  the  time  of  !<igning,  and  that  the  pi'ov 
act  proscribing  certificates  permittin'4,  by  consent,  a  longer 
that  stated  in  the  act,  has  been  stricken  out  altogether.  If 
that,  by  giving  the  practitioner  his  election  between  the  two 
preserving  exceptions,  and  by  making  the  time  for  signing  fi 
and  definite,  and  the  same  in  both  methods,  the  saving  of  ' 
in  the  trial  courts  has  been  made  as  simple  and  as  safe  fro 
ability  of  fatal  defects  as  could  be  reasonably  desired. 

Office  of  bill. — It  is  the  office  of  a  bill  of  exceptions  to 
specific  and  definite  allegation  of  error,  and  as  much  of  the 
Is  necessary  to  show  error  of  rulinsr  made  by  court,  and  if  il 
so  it  avails  nothing.      Holleran  v.  Meisel,  91  Va.  143.  21  S.  i 

Nothin»<  not  made  part  of  the  record  by  bill  of  exceptic 
of  court  can  be  regarded  as  suoh  by  appellate  court,  and  c 
clerk  that  ludgment  was  based  on  certain  paipers  is  no  par 
Uoanoke  Land  &  Improvement  Co.  v.   Karn,   80  Va.  589. 

An  entry  in   the   order  book  that  defendant   excepted   t 
ruling  of  the  court  will  not  supply  place  of  bill  of  pxceptio 
Case,   90   Va.   360.   18   S.   E.   440;   Norfolk  &  W.  R.  Co.   v.  A 
Va.   10,   17  S.  E.  757,   44  Am.  St.   Rep.   884;   Fi-y  v.  Leslie, 
12  3.  E.  671;  Ferguson's  Adm'r  v.  Willis,  88  Va.  140,  13  S. 

Form  and  contents. — A  general  bill  of  exceptions  certif 
evidence,  and  noting  at  intervals  that  objection  was  made  i 
propounded,  and  ob.iection  overruled  and  exception  taken,  is  i 
exception  to  ruling  of  court  on  such  questions.  In  order  to 
of  exceiption  on  motion  to  admit  or  reject  evidence,  there  i 
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[ceptions  clearly  aad  distinctly  pointittR  out  each  erroneous  ruling 
ilained  of.  and,  while  several  exceptions  may  be  saved  by  same 
yet  each  must  set  forth  clearly  and  distinctly  the  ground  ot  objection 
1  on,  so  that  there  may  be  no  confusion  among  them.  Norfolk  & 
t.  Co.  V.  Shott,  9  2  Va.  34-46,  22  S.  E.  811;  HoUeran  v.  Meisel,  91 
43.  21  S.  E.  658;  Brown  v.  Hall,  85  Va.  146,  7  S.  E.  182 
Any  evidence  contained  in  any  bill  of  exception  may  be  considered 
certified  in  each.     Section  6364. 

Exception  must  state  enough  of  evidence  to  show  propriety  or  im- 
riety  of  question  aslted  to  which  objection  is  made  and  the  answer 
itness  thereto.  Johnson's  Ex'x  v.  Jennings'  Adm'r,  10  Orat.  1,  SO 
Dec.  323;  De  Jarnette's  Case,  75  Va.  867;  Langhorne's  Case,  76 
1012;  Stoneman's  Case,  25  Grat.  887. 

Where  exception  Is  to  refusal  of  court  to  give  instruction  bill  must 
lut  enough  of  evidence  to  show  its  relevancy;  but  if  court,  instead 
erely  refusing  such  instruction,  gives  another  in  lieu  thereof,  it  is  a 
mable  inference  that  there  was  evidence  as  to  matter  of  such  in- 
;tions.  Chapman  v.  Wilson,  1  Rob.  267;  Fltzhugh's  Ex'r  v.  Pitz- 
1,  11  Grat.  300,  62  Am.  Dec.  653;  Carpenter  v.  Utz,  4  Grat.  270; 
sy  Mut.  Life  Asa'n  v.  Teewalt.  79  Va.  421. 

The  evidence  is  not  a  part  of  the  record  unless  made  so  by  a  proper 
of  exceptions.  It  is  not  a  bill  of  exception  and  falls  of  its  purpose 
ss  it  is  authenticated  by  the  signature  of  the  judge  presiding  at  the 
.  Colby  v.  Reams,  109  Va.  308,  63  S.  E.  1009. 
Where  a  bill  of  exception  does  not  contain  any  evidence  in  support 
n  objection  to  evidence  made  in  the  trial  court,  the  objection  will 
be  considered  in  the  appellate  court.  Ramsay  v.  Harrison,  119  Va. 
89  S.  E.  977. 

A  bill  of  exception  to  a  ruling  on  the  admiissibility  of  evidence  is 
sufncient,  although  it  gives  the  question  and  the  answer,  unless  it 
contains  sufficient  of  the  evidence  which  has  preceded  to  give  the 
t  a  clear  apprehension  of  the  propriety  or  Impropriety  of  the  trial 
t's  ruling.  Jacobs  v.  Warthen,  115  Va.  571,  80  S.  E.  113;  Wash,  ft 
•.  Ry.  Co.  V.  Ward,  119  Va.  334,  89  S.  E.  140. 

A  bill  of  exception  to  the  action  of  the  court  in  refusing  to  allow  a 
less  to  answer  a  question  is  not  sufficient  when  it  does  not  show  at 
t  stage  of  the  examination  the  question  was  asked,  nor  contain  enough 
he  evidence  to  enable  the  court  to  obtain  a  clear  understanding  of 
propriety  or  impropriety  of  the  ruling  of  the  court.  Powers  v. 
lilton,  117  Va.  810,  86  S.  E.  98. 

A  bill  of  exception  to  the  ruling  of  the  court,  refusing  to  permit  a 
less  to  answer  a  question,  must  show  what  answer  was  expected  of 
witness.  The  same  rule  applies  to  questions  on  cross-examination 
0  questions  in  chief.  HoUaday  v.  Moore,  115  Va.  66,  78  S.  E.  551. 
If  the  bill  of  exception  to  the  action  of  the  court  in  excluding  an- 
rs  to  questions  does  not  disclose  what  the  answers  would  have  been, 
tils  to  disclose  any  prejudice  to  the  exceptor.  Bowman  v.  First  Nat. 
k,  115  Va.   463,   80  S.  E.  95. 

Time  of  signing. — See  revisers  note  above.  Formerly,  the  time 
m  by  the  statute  then  in  force  could  be  extended  by  consent  entered 
•ecord.  See  in  this  connection  Moore  v.  Harrison,  114  Va.  424,  76 
E.  920;  Wright's  Case,  111  Va.  873,  69  S.  E.  956;  Battershall  v. 
leru,  107  Va.  269,  58  S.  E.  588. 
Under  this  section,  as  it  formerly  read,  a  bill  of  exceptions  could 
be  signed  more  than  thirty  days  after  the  adjournment  of  the  court, 
jpt  by  consent  of  the  parties  entered  ot  record,  and  an  error  in  the 
er  stating  that  the  defendant,  instead  Of  the  plaintHf,  excepted,  could 
be  cured  by  a  nunc  pro  tunc  order  made  after  the  expiration  of  the 
•ty  days.      Ratliff  v.   Meadows,   116   Va.  975,   83  S.  E.   395. 

Under  the  former  law  it  was  held  that  after  the  expiration  of  more 
Q  thirty  days  from  the  adjournment  of  the  term  of  ft  court  at  which 
inal  judgment   was  entered,   the  judge  was  without  Jurisdiction  to 
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enter  a  consent  order  extending  the  time  for  signing  a  bill 
Lancaster  v.  Stokes,  119  Va.  149,  89  S.  E.  85. 

The  former  section  gave  the  court  power  to  retain  t 
the  purpose  of  signing  bill  of  exception,  during  the  vacation 
following  the  term  at  which  the  opinion  excepted  to  was  am 
for  thirty  days  after  the  adjournment  of  such  terra,  if  the  va< 
last  so  long;  but  the  beginning  of  the  new  term,  although 
days,  put  an  end  to  tho  court's  juiisdictlon  for  that  purpose 
not  afterwards  be  resumed.  Hoover  v.  Saunders,  104  Va.  'i 
057,  11  Va.  Law   Reg.  1001,  and  note. 

Formerly  bills  of  exception  were  parts  of  the  record 
ia  vacation  within  thirty  days  after  the  end  of  the  lerm  a 
judgment  was  rendered,  though  they  were  to  opinions  of  t 
nounced  neither  at  the  term  during  which  (he  bills  wen 
within  thirty  days  after  the  end  of  such  term.  Manchester 
&  Loan  Assn.  v.  Porter,  106  Va.  528,  56  S.  E.  337. 

Under  the  law  as  it  existed  formerly,  bills  of  exceptio 
at  the  term  or  in  vacation  within  thirty  days  thereafter,  or 
at  which  the  parties  by  consent  entered  of  record  at  same 
that  they  should  be  signed  but  signed  at  a  subsequent  term, 
considered.      Midget's  Case,  107  Va.  846,  59  S.  E.  606. 

Under  the  law  as  it  formerly  stood,  correct  practi< 
that  a  bill  of  exception,  not  signed  during  the  term  at  whii 
complained  of  was  announced,  should  show  that  it  was  s 
thirty  days  after  the  end  of  the  term  or  at  such  other  time  ( 
by  consent  entered  of  record  may  have  agreed  upon,  but  whe 
certificate  was  dated  within  thirty  days  of  a  day  on  whic 
showed  the  court  was  in  session,  it  was  held  sufficient.  Bui 
V.  Hickman,   108  Va.   665,   62   S.  E.   804. 

Where  the  judge  left  the  bench  without  any  order  for  1 
ment,  and  without  again  holding  the  court  for  that  term,  or 
do  so,  until  a  day  after  the  beginning  of  the  next  term,  the 
which  he  so  left  the  bench  was,  under  the  former  law,  ti 
end  of  that  term  for  the  purpose  of  signing  bills  of  ex 
Beach  D.  Co.  v.  Murray,  113  Va.  692,  75  S.  E.  81. 

Where  judgment  was  rendered  on  July  6,  1909,  and 
exceptions  were  signed  on  July  31,  1909,  they  were  signet 
time.     Williams'  Case,   111   Va.   870,   69   S.   E.   1031. 

Duty  of  court — Bills  tendered  In  time. — When  a  bill 
is  tendered  whicsh  does  not  fairly  state  the  truth  of  the  c 
duty  of  the  judge,  with  aid  of  counsel,  to  alter  the  bill.     Pai 
30  Grat.   415-427. 

Mandamus  lies  to  compel  judge  to  sign  bill  of  except 
truth  of  the  case  is  fairly  stated  therein.     Page  v.  Clopton, 
But  refusal  to  sign  a  bill  of  exceptions  when  record  does  i 
appellant  excepted  at  trial  cannot  be  maintained   as  erroi 
V.  Karn,  87  Va.  242,  12  S.  E.  4  04. 

If  tendered  in  time  but  not  signed,  the  signature  may 
by   mandamus  after   the   expiration  of   the  time  prescribe< 
tendering  such  bills.     Conaway  v.  Commonwealth.  118  Va. 
75;  Lancaster  v.  Stokes,  119  Va.  149,  89  S.  E.  85. 

Proper  bills  of  exception  tendered  to  the  judge  wit 
prescribed  by  law  are  valid  though  not  signed  by  him  unt 
tion  of  such  time,  or  if  he  die,  though  signed  by  his  succ( 
after  the  expiration  of  such  time.  Conaway  v.  Commonwe 
792,  88  S.  E.  75;  Anderson  v.  Com.,  105  Va.  533,  54  S.  E.  3 

If  a  trial  judge  dies  or  becomes  permanently  incapacitt 
I'eason  at  sickne.ss  pending  a  motion  to  set  aside  a  verdict  c 
that  it  is  contrary  to  the  evidence,  his  successor  or  the  ju( 
to  hold  his  court,  has  Jurisdiction  to  hear  and  determine 
and  to  sign  a  proper  bill  of  exception  to  h's  ruling  thereon. 
Evans,  114  Va.  461,  76  S.  E.  929.  See  Coke  v.  Gordon  ] 
Va.  L.  Reg.  166. 
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Where  a  proper  bill  of  exception  waa  tendered  to  th«  Judge  for  his 
nature  within  the  time  prescribed  by  law,  but  was  not  sidled  until 
>  expiration  of  such  time:  it  will  be  held  to  be  a  part  ot  the  record, 
the  exceptor  has  done  everything  required  of  him  by  law  to  perfect 

I  bill.     Lancaster  v.  Stokes,  119  Va.  149,  89   S.  B.  85.- 

The  duty  of  the  judge  with  respect  to  signing  bills  of  exception  Is 
•isdlctional,  and  the  time  within  which  it  should  be  exercised  is 
asared  by  the  statute.     Lanca.ster  v.  Stokes,  119  Va.  149,  89  3.-  E.  86. 

A  judge  has  no  right  to  deter  signing  bills  ot  exertion  which  have 
»n  tendered  in  due  time  until  after  the  statutory  limitation  has  ex- 
ed,  and  thereby  to  deprive  a  litigant  of  the  privilege  of  having  his 
Is  of  exception  made  parts  of  the  record.  The  judge  should  settle 
estions  of  dispute  between  counsel  with  regard  to  the  evidence-,  and 
"cannot  require  counsel  to  agree  upon  a  statement  of  the  evidence 
a  condition  precedent,  nor  plead  lack  of  time  or  memory  as  Justiflca- 
n  •  •  *  of  refusal  to  certify  the  same."  Lancaster  v.  Stx>kea, 
9  Va.  149,  89  S.  E.  85. 

After  dis*covered  evidence. — Bill  of  exceptions  to  reifusal  ot  new  trial 
■  after-discovered  evidence  must  show  not  only  newly  disoovetBd-  evi- 
ace,  but  must  set  forth  evidence  given  or  tacts  proved  on  former  trial. 
llaghan  v.  Kippers,  7  Leigh  608. 

Rules  in  appellate  court. — Where  bill  ot  exceptions  to  action'  of 
iirt  overruling  a  motion  for  a  new  trial,  on  ground  that  verdict  is  con- 
iry  to  law  and  evidence,  states  neither  evidence  nor  facta,  nor  refers 
another  bill  of  exceptions  in  which  the  facts  or  evidence  is  shown, 
pcllate  court  cannot  review  the  judgment.  Washingrton  &  N.'  O.  Tel. 
.  V.  Hobson,   15  Grat.   122. 

Bill  of  exceptions,  not  properly  signed,  will  not  be  considered- 
trdon  V.  Brown's  Ex'r,  3  Hen.  &  M    219. 

-Allegations  contained  in  bill  of  exceptions  as  to  what  Itassed  at 
al,  if  no  proof  thereof  appears  in  record,'  are  not  prerumed  to  be  ad- 
tted  to  be  true  by  courts  signing  and  sealing  It.  Ford  v.  Gardner,  1 
m.  &  M.  72. 

'Where  bill  of  exceptions  to  refusal  of  new  trial  does  not  show  that 
ception  was  to  damages  given  by  jury  as  excessive,  the  objection  can- 
t  be  made  in  appellate  court.     Law  v.  Law,  2  Orat.  366. 

Appellate  court  will  not  consider  matters  arisln;^  on  bills  of  excep- 
in  not  presented  to  court  below.     Newsum  v.   Newsum,    1   Leigh   86, 
Am.   Dec.   739. 

Exceptions  of  every  kind  must  be  taken  in  the  trial  court.     They 
nnot  be  taken  for  the  first  time  in  the  appellate  court.     Ifortolk   & 
Co.  V.  Norfolk,  115  Va.  169,  7R  S.  E.  645. 

A  plea  that  is  stricken  out  by  the  ^rlal  court  is  not  a  subjfect  of 
view  by  the  appellate  court  unless  It  is  made  a  part  of  the  record 
a  bill  ot  exception.     It  is  not  sufficient  to  except  to  the  order  striking 
It  tlie  plea.      Leary  v.  Briggs,  114  Va.  411,  76  S.  E.  907. 

Bills  of  exception  in  a  completed  form  are  renuired  to  be  authen- 
•ated  by  the  signature  of  the  presiding  Judge  and  the  record  should  show 
ch  authentication.     The  signature  of  the  Judge  to  a  skeleton   bill — a 

II  not  containing  the  evidence,  but  referring  to  unidentified  papers  as 
ntaining  it — leaves  the  hill  incomplete,  and  is  not  such  authentication 

the  law  requires.     The  stenographer's  report  of  the  evideace  and  other 

ipers  intended  to  be  made  part  of  a  bill  of  exception  by  reference  must 

I  so  articulated  as  to  form  but  one  paper,  or  in  some  way  earmarked 

identified  by  the  judge  who  .signs  the  bill,  and  the  record  must  show 

Thornton's  Case,   113  Va.  736,  78  S.  E.  481. 

The  provisions  of  this  section  in  reference  to  filing  bills  of  exception 

■e  mandatory  and  unless  the  record  shows  affirmatively  that  the  bills 

exception  are  signed  in  compliance  therewith,   they  are  not  part  of 

e  record.     Standard  Peanut  Co.  v.  Wilson,  110  Va.  650,  66  8,  E.  772. 

While  the  statute  declares  that  as  soon  as  the  bill  of  exceptions  is 

ened  by  the  judge  it  "shall  be  a  part  ot  the  record  of  the  cas*,"  .still  it 
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must  appear  Irom  the  record  Itself  when  the  bill  of  exceptio) 
and  thereby  made  a  part  of  the  record.  That  fact  canni 
to  appear  by  parol  evidence.  Neither  parol  evidence,  nor 
long  practice  in  a  particular  court,  nor  any  statement  by  tl 
avail  to  add  to  or  take  from  the  record  as  made  under  the  si 
the  trial  judge.  Standard  Peanut  Co.  v.  Wilson  HO  Va. 
E.   772. 

In   case   of   conflict   between   a   stenographer's  notes   t 
trial  and  the  statements  in  a  bill  of  exception,  the  latter 
upon  the  appellate  court.     Va.  Ry.  &  P.  Co.  v.  Davidson,  ] 
89  S.  E.  229. 

The  rule  that  facts  in  one  bill  of  exceptions  cannot  be  n 
appellate  court  in  considering  another  bill  unless  the  one 
other  cannot  apply  to  a  case  where  the  bill  of  exceptions  c 
the  evidence  to  which  reference  is  made  is  taken  after  all 
is  introduced  and  the  trial  is  over.     Moore' v.  City  of  Richti 
538,  8  S.  E.  387. 

If  no  bill  of  exceptions  to  ruling  of  court  refusing  to  set 
because  excessive,  objection  cannot  be  raised  in  appellate  i 
D.  R.   R.   Co.  V.   George,   88  Va.   223,   13   S.   E.  429. 

In  an  appealable  case  a  party  has   a  right  to  a  bill 
which  fairly  states  the  truth  of  the  case,  and   if  necessary, 
same  by  mandamus.     But  if  he  elects  to  accept  bill  as  sign 
its    correctness    cannot    be    questioned    in    appellate    court. 
George,   102  Va.   509,   10   Va.  Law  Reg.   27,   34   and  note,   4 

Time  at  which  exceptions  niwst  bo  taken. — Uniesa  it  t 
record  that  points  excepted  to  were  saved  before   the  jury 
will   not   be  considered   on   appeal,   but   bill   of  exceptions 
signed   at   that   time.      Powell   v.   Tarry 's   Adm'r,    77    Va.    2 
Bank  V.   Waddill's  Adm'r,   31   Grat.  469. 

Where  record  shows  that  exceptions  were  taken  during 
trial,  but  no  formal  bills  are  filed  to  any  ruling,  it  will 
that  all  points  saved  during  progress  of  trial  have  been  abar 
V.  Leslie,  87  Va.  269,  ]  2  S.  E.  671;  Trumbo's  Adm'r  v.  Cii 
Co.,  89  Va.  780,  17  S.  B.  124;  Peery's  Adm'r  v.  Peery,  2i 
Whalen's  Case,  90  Va.  544,  :i  9  S.  E.  182. 

Evidence  set  out  in  one  hill  of  exception  may  be  Iook« 
sidering  another.  Spencer  v.  Pilcher,  10  Leig'h  490;  PerkI 
Hawkins'  Adm'x,   9  Grat.   649-659 

Exception  to  particular  evidence  is  not  waived  by  dem 
dence.      Dishazer  v.  Maitland,  12  Leigh  524.     Nor  can  a  bill 
be  treated  as  demurrer  to  evidence.     Wroe  v.  Washington,  ; 
362. 

Vague  and  uncertain  bills. — tt  was  formerly  decided  th 
of  exception  does  not  state  all  evidence  given  on  issue,  an 
is  given  to  jurj'  that  if  they  believe  certain  facts  they  n 
plaintiff,  judgment  will  be  reversed  on  ground  that  facts 
perfectly  stated  for  court  to  decide  whether  or  not  the  1 
correct.  McVeigh  v.  Allen,  29  Grat.  588.  And  where  bill 
is  80  vague  and  imperfect  that  the  court  cannot  ascertain  e 
case,  nor  the  import  and  effect  of  Instructions,  appellate  cour 
judgment.  Bowyer  v.  Chestnut,  i  Leigh  1.  And  where  a 
tlons  states  case  Imperfectly,  the  cause  ought  to  be  rem 
new  trial.  Brooke  v.  Young,  3  Rand.  106.  But  these  rule 
changed  by  Harman  v.  City  of  Lynchburg,  33  Grat.  37;  Wri 
81  Va.  777,  and  Joslyn  v.  State  Bank  of  Hartford.  86  Va.  287. 

When  bill  of  exception.s  nnnecessarj'. — It  Is  not  neceE 
bill  of  exceptions  to  action  of  court  overruling  motion  f 
(Central  Land  Co.  v.  Obenchain,  92  Va.  130,  22  S.  E.  876) 
must  sJhow  that  motion  was  made  and  overruled  and  excep 
berry  v.  Williams.  89  Va.  298,  15  S.  E.  865). 

Generally. — The  amendment  of  1916  to  this  section  wi 
in  its  operation.  Canter  v.  Com.,  118  Va.,  800,  88  S.  E 
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cited  but  not  construed  in  Yellow  P.  Co.  ▼.  ThompBon,  108  Va.  612, 
2  S.  E.  358;   14  Va.  Daw  Reg.   493. 

For  discussion  of  the  effect  of  death  of  Judge  In  a  Federal  court, 
anding  a  motion  for  new  trial,  see  19  Vn.  L.  Reg.  76. 

As  to  failure  of  judge  to  sign  bill  of  exceptions  within  required  time 
lie  to  his  absence  from  the  State,  see  Lengelson  v.  McGregor  (Ind.),  10 
a.  Law  Reg.  19.  23,  and  note. 

See  generally  on  this  section  notes  to  Page  v.  Clopton,  30  Grat.  416, 
a.  Rep.  Anno.;  note  to  Johnson's  Rx'x  v.  Jennings'  Adm'r,  10  Grat.  1, 
a.  Rep.  Anno.;  Stoneman  v.  Com.,  25  Grat.  887,  Va.  Rep.  Anno.,  for 
onographic  note.  See  Burks'  Pleading  and  Practice,  pp.  619,  523;  note 
I  Anderson's  Case,  8  Va    Law  Reg.  660. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
lapter  131,  section  9. 

See  Gregory's  Forms  Nos.  294,  296. 

See  notes  to  section  4929. 

Sec.  6253.    Certificate  in  lieu  of  bill  of  exception. — 

(a)  What  may  be  certified,  and  how. — In  lieu  of  the  bill  of  ex- 
sption  provided  by  the  preceding  section,  it  shall  be  sufficient 
lat,  by  a  note  thereto  appended  or  thereon  endorsed,  in  case  of 
le  denial  by  the  trial  court  of  any  instruction  to  the  jury,  the 
ial  judge  shall  certify  that  such  instruction  was  requested  by 
ly  party  and  denied  by  the  court,  and  that  the  party  requesting 
e  same  excepted;  in  case  of  any  instruction  granted  by  the  court, 
lat  any  party  excepted  thereto;  in  case  of  any  question  pro- 
lunded  to  a  witness,  that  said  question  was  allowed  or  disal- 
wed,  according  to  the  fact,  and  that  any  party  excepted;  and 
all  further  certify  briefly,  where  such  question  is  disallowed,  the 
iswer  which  such  question  would  have  elicited,  if  at  the  time  that 
)jection  was  made  to  the  question  by  a  party  excepting  there- 
,  the  tenor  of  the  answer  was  ascertained  by  the  court,  the  name 
'  the  witness  to  whom  the  question  was  propounded,  the  party 
.•  whom  such  witness  was  introduced,  and  at  what  stage  of  the 
lamination,    whether   upon    direct,    cross*   re-direct   examination. 

cetera,  as  the  case  may  be,  the  question  was  propounded ;  in  case 
'  the  granting  or  over-ruling  of  a  motion  for  a  new  trial,  that 
ly  party  excepted ;  in  case  of  an  exception  by  any  party  to  any 
her  action,  ruling,  order  or  judgment,  of  any  trial  court,  or  of 
ly  other  matter  arising  in  the  course  of  the  trial  or  hearing  of 
cause,  it  shall  be  sufficient,  instead  of  a  bill  of  excelption,  that 
e  trial  judge  shall  certify  tliat  any  party  excepted  to  such  ae- 
on, ruling,  order,  judgment  or  matter. 

(b)  Certificate  of  evidence  or  facts. — It  shall  be  sufficient  for  all 
e  purposes  of  a  review  by  any  appellate  court  of  any  action,  rul- 
g,  order,  judgment,  or  matter,  arising  in  the  course  of  the  trial 
■  hearing  of  a  cause,  that  the  trial  judge  shall  certify  the  evi- 
!nce  introduced  at  the  trial  or  hearing  of  such  cause  when  a  con- 
leration  of  the  evidence  may  be  necessary,  in  order  to  a  decision 
)on  an  appeal  of  any  question  involved  in  such  review;  but  noth- 
g  in  this  section  shall  be  construed  to  preclude  the  trial  judge 
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from  certifying,  in  lieu  of  the  evidence,  the  facts  pro 
trial  or  hearing  of  the  cause. 

(c)  Forms  of  the  respective  certificates. — The  forms 
spective  certificates  hereinabove  provided  for  shall  be  f 
ly  as  follows : 

"The  foregoing  instruction  was  granted  at  the  reqi 
plaintiff  (or  defendant)   and  the  defendant   (or  plainti 

ed.      Teste :    this    day   of    .;] 

,  Judge." 

"The  foregoing  instruction  requested  by  the  plaint 
fendant)    was  denied,  and  the  plaintiff   (or  defendant] 

Teste :  this day  of 19 , 

Judge."  ,.^„,\       ... 

"To  the  foregoing  question  propounded  to 

witness  for  the  plaintiff  (or  defendant)  upon  direct, 
direct  examination,  et  cetera,  by  the  plaintiff  (or  defcn 
notwithstanding  the  defendant's  (or  plaintiff's)  obj 
lowed  by  the  court,  the  defendant  (or  plaintiff)  except 

this day  of 19 .... , 

; ,  Judge." 

"The  foregoing  question  propounded  to 

witness  for  the  plaintiff  (or  defendant),  upon  direct, 
direct  examination,  et  cetera,  by  the  plaintiff  (or  defei 
on  objection  by  the  defendant  (or  plaintiff),  was  disj 
the  court,  and  the  plaintiff  (or  defendant)  excepted;  ■ 
to    the    question    excepted    by   the    plaintiff    (or    defen 

Teste :  this day  of  . . . , 

19 ,  ,  Judge." 

"The  following  evidence  on  behalf  of  the  plaintiff  ; 
defendant,  respectively,  as  hereinafter  denoted,  is  all  th 
that  was  introduced  on  the  trial  of  this  cause   (here 

dence).     Teste:  this day  of 

,   Judge." 

"The  following  instructions  granted  at  the  request  of 
iff  and  of  the  defendant,  respectively,  as  hereinafter  dt 
all  the  instructions  that  were  granted  on  the  trial  of  this 

insert  instructions).    Teste :  this day  of  . . 

19 ,  Judge." 

(d)  Effect  if  exceptions  are  certified  in  accordance  wv 
Hon. — In  all  cases  to  preserve  of  record  to  all  the  intent 
poses  any  exception  to  any  action,  ruling,  order  or  ju 
the  trial  court,  or  any  matter  arising  in  the  course  of  t 
hearing  of  a  cause,  it  shall  be  sufficient  that  the  trial 
the  application  of  any  party,  shall  certify  the  same  s 
substantially  in  accordance  with  the  provisions  of  this  si 

(e)  What  matters  appellate  court  to  consider;  what 
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S  to  embody;  transcript  of  record  not  to  contain  repetition.—^ 
e  appellate  court  in  reviewing,  upon  a  writ  of  error  or  super- 
leas  to  a  final  judgment,  or  upon  an  appeal  from  a  final  decree, 
an  inferior  court  in  a  cause,  any  question  arising  upon  the  re- 
•d  in  such  cause,  shall  in  every  instance,  wherever  necessary  to 
lecision  of  such  question,  consider  any  exception,  the  evidence 
reduced  on  the  trial  or  hearing  of  the  cause,  or  any  other  mat- 
',  preserved  of  record  in  such  cause  hy  the  certificate  of  the  trial 
ige  as  provided  by  this  section ;  nor  in  the  determination  of  any 
;h  question  shall  it  be  necessary  to  enable  the  appellate  court  to 
asider  any  other  exception,  or  the  evidence  introduced  at  the 
al  or  hearing  of  the  cause,  or  any  other  matter  preserved  of 
;ord  in  the  cause,  by  the  certificate  of  the  trial  judge  as  .pro- 
led  by  this  section  that  there  shall  be  any  express  reference  in 
I  certificate  of  the  exception  under  which  such  question  may 
ise  to  the  certificate  of  any  other  exception,  of  the  evidence  in- 
iduced  at  the  trial  or  hearing,  or  of  any  other  matter,  preserved 
record  in  the  cause,  as  herein  provided.  No  certificate  by  the 
al  judge  under  the  provisions  of  this  section  shall  embody  the 
me  of  the  court  or  style  of  the  cause,  or  be  otherwise  than  as 
rein  substantially  provided;  nor  shall  the  clerk  of  any  trial  court 
making  up  a  transcript  of  the  record  in  the  cause  for  any  party 
r  the  purpose  of  praying  a  writ  of  error,  supersedeas  or  an  ap- 
al,  after  having  once  identified  the  cause  by  its  proper  Style  in 
;  trial  court,  in  the  caption  of  such  transcript,  thereafter  in  such 
inseript,  reproduce  or  repeat  the  style  of  such  cause,  except ' 
lere  the  style  of  such  cause  appears  as  a  part  of  the  matter  pre- 
rved  by  a  certificate  of  the  trial  judge,  made  under  the  pro- 
sions  of  this  section. 

(f)  When  certificate  may  be  sigjied. — ^Any  certificate  to  the  in- 
nts  and  purposes  of  this  section  may  be  signed  by  the  trial  judge 
any  time  before  final  judgment  is  entered,  or  within  sixty  days 
)m  the  time  at  which  such  judgment  is  entered,  whether  another 
rm  of  the  said  court  has  intervened  or  not.  The  same  rule  shall 
iply  when  cases  are  heard  or  opinions  are  rendered  in  vacation, 
which  case  the  party  excepting  shall  have  sixty  days  from  the 
iv  that  such  opinion  is  rendered.  This  section  shall  apply  to 
iminal  cases  as  well  as  to  civil  cases.     (1916,  p.  708.) 

Revisors'  Note. — See  revisors'  note  to  the  preceding  sectton. 

Sec.  6254.    To  dispense  with  the  necessity  for  a  motion  for  a  new 

lal  in  certain  cases. — The  failure  to  make  a  motion  for  a  new 
ial  in  any  case  in  which  an  appeal,  writ  of  error,  or  supersedeas 
!s  to  or  from  a  higher  court  shall  not  be  deemed  a  waiver  of  any 
ijection  made  during  the  trial  if  such  objection  be  properly  made 
part  of  the  record.     (1897-8,  p.  754.) 

This  act  changes  the  rule  laid  down  in  Newberry  v.  Williams,   89 
I.  29S.  15  S.  E.  865;  Central  Land  Co.  ▼.  Obenchain,  92  Va.  1?0,  22 
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S.  E.  876;  Towa  of  Brldgewater  v.  AUemong.  93  Va.  5 
595;  City  of  Norfolk  v.  Pollard,  Ji4  Va.  279,  26  S.  E.  832. 
Va.  Law  Reg.  200. 

See  Burks'  Pleading  and  Practice,  pp.  518,  559,  764. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis' 
ohapter  131,  section  9. 

Sec.  6255.    Argnunent  before  jury. — Not  more  than 

shall  argue  in  a  civil  case,  on  the  same  side,  unless  by 

court.   (Code  1887,  §  3386.) 

Discussed,  6  Va.  Law  J.  75. 

For  W.  Va.  decisions  on  similar  statute,  see  Juatls' 
chapter  131,  section  10. 

Sec.  6256.     When  non-suit  not  allowed. — A  party  ; 

allowed  to  suffer  a  non-suit,  unless  he  do  so  before  thi 

from  the  bar.     (Code  1887,  §  3387.) 

A  non-suit  is  not  a  final  judgment,  but  the  opposite, 
the  ending  of  the  present  suit   without  prejudice  to  the   r 
another.      Mallory   v.    Taylor,    90    Va.    348,    18    S.    E.    438; 
Palmer,  134  Fed.   755. 

A  plaintiff  where  no  counterclaim  has  been  filed  by  di 
take  a  non-suit  at  any  stage  of  the  case  except  after  the  ( 
submitted  to  the  jury  and  they  have  retired  from  the  court 
son  V.  Clemens,  112  Va.  371,  71  S.  B.  538. 

See  section  6117. 

For  W.  Va.  decisions  on.  similar  statute,  see  Justis' 
chapter   131,  section  11. 

Sec.  6257.    What  papers  jiuy  may  carry  out. — Pa] 

evidence,  though  not  under  seal,  may  be  carried  fron 
the  jury.     (Code  1887,  §  3388.) 

A  deposition  which  has  been  read  tc  the  jury  may  b 
them  in  their  retirement,  if  what  is  objectionable  in  it  has 
Hansbrough  v.  Stinnett,  25  Grat.  495. 

The  plaintiff  has  no  right  under  this  section  to  deman 
shown  to  a  witness  for  the  purpose  of  identifying  the  si 
defendant  thereto,  but  which  were  never  introduced  in  e' 
ibe  allowed  to  go  to  the  Jury  tor  their  inspection  after  the 
the  evidence  and  arguments.  Wilson  v.  Wooldridge,  118 
S.  E.  872. 

Applied  in  Johnson's  Case,   102  Va.  927,  46  S.  E.   78! 

For  W.  Va.  decisions  on  similar  statute,  see  Justis' 
chapter  131,  section  12. 

Sec.  6258.    When  faulty  count  disregarded;  when  \ 

— When  there  are  several  counts  in  a  declaration,  on( 
which  are  faulty,  the  defendant  may  demur  to  the  fan 
counts,  or  move  the  court  to  instruct  the  jury  to  disi 
If  he  does  neither,  and  entire  damages  be  found,  juc 
be  entered  against  the  defendant  for  the  damages  f( 
count  be  good,  although  others  be  faulty,  unless  th 
plainly  see  that  the  verdict  could  not  have  been  found 
count.  If  he  demurs  to  the  faulty  count,  or  moves 
instruct  the  jury  to  disregard  it,  and  his  demurrer  ( 
overruled,  and  entire  damages  be  found,  and  it  canno 
which  count  the  verdict  was  founded,  if  the  jury  h 
charged  the  verdict  shall  be  set  aside,  but  if  it  is  n 
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le  verdict  could  not  have  been  found  on  the  bad  count,  the  ver- 
ict  shall  be  allowed  to  stand.  If  the  jury  have  not  been  dis- 
larged,  the  court  shall  send  them  back  with  instructions  to  desig 
ate  on  which  count  of  the  declaration  their  verdict  is  found. 
Code  1887,  §  3389.) 

RevLsors'  Note. — The  revised  section  contabis  some  chiuiges,  the 
jasoiis  for  which  are  too  lengthj-  to  be  set  ont  in  tnll,  bat  the)  may  be 
jund  discussed  In  liiirks'  l*l.  &  Pr.,  section  801,  pp.  550-5R4.  The 
>rres|K>nding  section  in  criminal  proce<lare  is  4923. 

See  note  bearing  on  this  section,  appended  to  C.  &  O.  Ry.  Co.  v. 
[elton.  110  Va.  728,  67  S.  E.  34(i,  16  Va.  Law  Reg.  205. 

See  Burks'  Pleading  and  Practice,  pp.  548,  666,  766. 

Sec.  6259.  Verdict  to  fix  period  at  which  interest  begins;  if  no 
eriod  fixed,  to  be  from  date  of  verdict ;  judgment  for  interest  where 
0  jury;  judgment  to  be  for  interest  until  payment. — In  any  action 

hether  on  contract  or  for  tort,  the  jury  may  allow  interest  on  the 
im  found  by  the  verdict,  or  anj^  part  thereof,  and  fix  the  period  at 
•hich  the  interest  shall  commence.  If  a  verdict  be  rendered  which 
oes  not  allow  interest,  the  sum  thereby  found  shall  bear  interest 
rom  its  date,  and  judgment  shall  be  entered  accordingly.  In  any 
[lit  in  equity,  or  in  an  action  or  motion  founded  on  contract,  where 
0  jury  is  impaneled,  decree  or  judgment  may  be  rendered  for  in- 
erest  on  the  principal  sum  recovered,  until  such  decree  or  judg- 
lent  be  paid ;  and  where  there  is  a  jury,  which  allows  interest,  the 
lulgment  shall,  in  like  manner,  be  for  such  interest  until  payment. 
Code  1887,  §  3390,  3391.) 

Province  of  jury. — A  declaration  contained  the  common  counts  in 
ssumpsit  and  also  a  special  count  upon  the  contract,  and  the  evidence 
ras  such  as  to  have  made  it  possible  tor  the  jury  to  find  for  the  plaintiff 
ither  upon  the  special  contract  or  upon  the  general  assumpsit.  In  view 
f  this  fact,  and  of  all  the  circumstances  of  the  particular  case,  a  per- 
mptory  instruction  of  the  couit  to  the  Jury  that  if  they  found  for  the 
laintiff  they  should  allow  interest  from  the  time  the  plaintiff's  demand 
ccrued  under  the  terms  of  the  contract,  was  held  to  be  in  conflict  with 
his  section  and  such  an  invasion  of  the  province  of  the  jury  as  to  con- 
titute  reversible  error,  as  the  jury  had  the  right,  in  their  discretion  to 
X  the  date  from  which  the  interest  should  begin  to  run.  Wa.ah.  &  O.  O. 
ty.  V.  Westinghouse  Co.,  120  Va.  620,  89  S.  E.  131,  91  ,S.  E.  646. 

By  an  equally  divided  court  it  was  held  that  an  instruction  which 
irected  the  jui-y  that  liability  of  defendant  was  amount  of  plaintiff's 
amages,  "with  interest  from  September  28,  1898,"  did  not  deprive  jury 
•f  their  right,  under  this  seciion,  to  fx  tlTne  at  which  interest  begins,  and 
.'as  not  therefore  reversible  error  Kimball  v.  Borden,  97  Va.  486,  34 
;.  E.   45. 

Discretion  under  statute — Word  "maj." — ^ThlF  statute  gives  no  dis- 
retion,  in  cases  where  interest  is  allowed,  as  to  the  rate  or  the  time  to 
rhich  Interest  runs,  where  there  is  a  law'ful  contract  rate.  Boswell  v. 
Jig  Vein  Pocahontas  Coal  Co.,  217  Fed.  822.  See  an  extended  review 
if  the  Virginia  authorities  in  this  case. 

Where  there  is  by  an  express  contract,  a  right  on  the  part  of  the 
lebtor  that  the  interest  shall  be  at  the  rate  of  5  per  cent,  until  payment 
he  word  "may"  in  this  section  is  equivalent  to  "^hall"  quoad  the  rate 
if  interest  and  the  time  to  which  Interest  shall  run.  Boewell  v.  Big 
/■ein  Pocahontas  Coal  Co.,  217  Fed.  822. 

Method  of  computing. — Where  pajrments  are  made  from  time  to  time 
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on  debt  bearing  interest,  the  interest  is  to  be  computed  on 
dale  of  payment,  and  the  payment  Is  to  be  deducted  from 
principal  and  interest.  It  is  error  to  compute  Interest  on 
a  future  day  when  the  debt  is  to  be  paid  or  settlement  ma* 
credit  the  payment  and  interest  upon  the  debt,  principal  i 
Pultz  V.  Davis,  26  Grat.  903.  But  this  may  be  changed  b 
to  credit  payment  on  principal.  Plndall's  Bx'z  t.  Bank,  1( 
Upon  a  judgment  in  an  action  for  tort  pending  when 
went  into  effect,  it 'is  proper,  where  Jury  do  not  flx  date  W 
shall  beigin,  to  charge  it  from  the  dalte  of  verdict.  Lewli 
13  Grat.  454.  .  - 

Where  verdict  doea  not  give  interest,  it  is  to  be  compute 
of  verdict.     Fry  y.  Leslie,  87  Va.  269,  12  S.  E,  67i. 

Judgment  ou  contract  held  usurious  aa  to  part  bears  ii 
date  of  judgment  for  amount  found  to  be  due.  King  v.  Bu 
828. 

Where  bond  for  payment  of  taaney  b^rs  Interest,  unde 
law,  at  rate  higher  .than  is  allowed  by  present  law,  Judgm 
will  bear  interest  at  rate  stipulated  in  bond.  Cecil  v.  Hicks, 
2fi  Am.  Rep.  391;  Strayer  v.  Long,  83  Va.  715,  3  S.  E.  372. 

Abatement  of  interest— War. — ^Where,  during  state  of  ^ 
tor  resided  within  the  territory  of  one  of  the  belligerent  pew 
debtor  within  that  of  other  of  said  powers.,  such  debtor  '« 
the  rules  of  public  law,  be  entitled  to  abatement  of  Interest 
the  war  lasted.     Roberts'  Adm'r  v.  Cocke,  28  Grat.  207. 

Fiduciaries. — If  upon  first  settlement  by  guardian  of  1 
a  balance  remain  in  his  hands  on  which  he  is  to  acpount 
such  interest  must  in  his  second  annual  account  be  cited  to  h 
other  profits  of  his  estate;  and.  If  the  interest  and  profits  ere 
second  account  exceed  the  disbursements,  the  surplus,  whetl 
from  the  interest  aforesaid  or  from  other  profits,  wlU  constltu 
against  the  guardian  on  which.  If  It  remains  in  his  hands, 
count  for  interest,  which  interest  must  In  the  third  annual 
credited  toward  and  so  on  toties  quotles.     Garrett  t.  Carr, 

When  executor  unnecessarily  sells  slave  and  buys  him 
account  for  hire  or  slave,  with  interest  from  end  of  each  y« 
V.  Depriest.  5  Grat.  6,  50  Am.  Dec.  94. 

A  fiduciary  whose  duty  It  is  to  hire  out  slaves  for  bene 
que  trust  will  be  held  to  account  tor  interest  bn  their  estii 
Cross'  Curatrix  v.  Cross'  Legatees,  4  Grat.  257.  But  Interest  < 
hire  of  slaves  should  be  allowed  only  from  date  of  decree,  an 
to  allow  interest  from  date  of  report  ascertaining  the  amo 
hire.     Shields  v.  Anderson,  3  Leigh  729. 

On  unliquidated  amonnts. — Interest  on  unliquidated'  ace 
not  to  be  allowed.     Kerr  v.   Love,   1   Wash.    172;   Waggon* 
Adm'rs,    2   Hen.   &  M.   603;    McConnlco  v.   Curzen,   2   CaM 
Dec.  540. 

It  is  proper  to  charge  Interest  on  hire  of  slaves  actually  r 
not  on  amounts  conjectured  to  be  what  such  hire  ought  to  b( 
Bland,  5  Munf.  492.     But  see  note  under  title  "Fiduciaries," 

As  ag<unst  Commonwealth. — A  claim  against  Common w( 
Rented  to  auditor,  which  claim  is  doubtful,  and  therefore  the 
allows  It;  and  an  appeal  is  taken  from  auditor  to  a  court 
which  adjudges  claim  against  Commonwealth.  Held,  Interes 
to  be  allowed.  Quaere,  ought  Interest  ever  to  be  allowe 
against  Commonwealth?  Auditor  of  Public  Accounts  v. 
Leigh  241. 

Generally. — A  commissioner's  report  shows  a  balance  co 
tlrely  of  interest  found  due  on  an  account  never  before  settled 
that  such  balance  is  to  bear  interest  from  a  remote  day;  the 
ception  to  the  report,  and  the  court  decrees  the  balance,  with 
cordingly.  H«ld,  the  decree  was  erroneous  In  clving  interei 
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terest  except  from  date  of  decree.  Dunbar's  Ex'ra  v.  Woodcock's 
ic'r,   10  Leigh  629. 

In  debt  on  bond  with  collateral  condition  jury  trying  issue  find 
e  same  for  plaintiff,  and  assess  his  damages,  and  allow  interest  thereon, 
Id  then  Judgment  is  entered  for  damages  so  assessed,  with  interest,  and 
sts,  Instead  of  being  tor  penalty  of  bond  and  costo,  to  be  disciharged  by 
e  damages,  interest  and  costs.  Held,  though  Judgment  is  not  entered 
proper  form,  yet,  the  error  in  the  form  producing  no  injurj-  to  de- 
ndant,  judgment  will  not  be  reversed.     Wilson  v.  SpeBcer,   11   Leigh 

Where  deed  of  marriage  settlement  settled  rents  and  profits  of  cer- 
in  property  upon  wife,  but  husband  collected  and  used  them,  but  made 
squent  promises  to  pay  them  to  wife,  who  after  his  death  brings  suit 
ainst  husband's  representatives,  held,  that  she  is  entitled  to  decree  for 
ch  rents  and  profits,  but  not  to  interest  thereon.  Roper  v.  Wren,  6 
iigh  38. 

Where  one  partner  leases  property  for  five  years  without  knowledge 

co-partners,    who,   after  his   death,   remove   therefromi,    they   will   be 

ible   for   rent   for   the    term,    but    not   tor   interest    thereon.     Kyle   v. 

>berts'    Ei'r,    6    Leigh    495.      See    Fred   v.    Dixon,    27    Grat.    541,    Va. 

sp.  Anno. 

In  an  action  of  debt  on  decree  for  an  amount  of  interest  found  due 
e  plaintiff  from  defendant,  interest  on  amount  of  decree  may  be  re- 
vered in  shape  of  damages  for  its  detention,  though  the  decree  makes 
provision  for  the  payment  of  interest  thereon.  Stuart  ▼.  Hurt,  88 
I.  343,  13  S.  E.  438. 

Quaere,  if  in  action  on  bond  surplus  interest  beyond  penalty  may 
given  as  damages.     Baker  v.  Morris'  Adin'r,  10  Leigh  285. . 

Courts  of  equity  will  decree  interest  upon  bond  or  judgment  beyond 
B  penalty  against  the  principal  debtor.  Tazewell's  Ex'r  v.  Saunders' 
L'r,  13  Grat.  354. 

This  section  reverses  rule  in  Hepburn  v.  Dundas,  13  Grat.  219. 

Cited  but  not  construed,  Atlantic  Coast  Line  v.  Gruibbs,  113  Va.  214, 
S.  E.  144. 

See    Gregory's    Forms    Nos.    298,    300,    303,    318,    320,    321. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
apter  131,  section  18. 

See  notes  to  sections  5'!23.  5324. 

Sec.  6260.  Power  to  grant  new  trial;  how  often. — ^In  any  civil 
se  or  proceeding,  the  court  before  which  a  trial  by  jury  is  had, 
ly  grant  a  new  trial,  unless  it  be  otherwise  specially  provided, 
new  trial  may  be  granted  as  well  where  the  damages  awarded 
e  too  small  as  where  they  are  excessive.  Not  more  than  two  new 
ials  shall  be  granted  to  the  same  party  in  the  same  cause  on  the 
ound  that  the  verdict  is  contrary  to  the  evidence,  either  by  the 
ial  court  or  the  appellate  court,  or  both.    (Code  1887,  §  3392.) 

Rcvisors'  Note. — The  latter  part  of  the  last  sentence  Is  new.  to-wit: 
*a  the  ground  that  the  verdict  is  contrar)*  to  the  evidence,  either  by 
B  trial  court  or  the  appellate  court,  or  both."  This  addition  la  iii- 
ided  to  remedy  tlie  uncertain  meaning  of  the  section  as  it  stood  before) 
B  revLsion,  a.s  to  which  see  Spriggs  v.  Jamerson,  115  Va.  aW,  78 
E.  .571. 

Under  former  decisionH  (Brockenbrough's  Ex'rs  v.  Spindle's  Adm'rs, 

Grat.  21;  Lavell  v.  Gold's  Adm'r,  25  Grat.  473;  Lamberts  v.  Cooper's 

:'r.  29  Grat.  61,  65;   Reed  v.  Receivers,  84  Va.  231.  4  S.  E.  587)   new 

als  of  issues  out  of  chancery  could  be  granted  only  by  the  chancery 

arts  ordering  them.     The  rule  Is  changred  by  this  section. 

Applications  for  new  trials   are   addressed   to   sound   discretion   of 
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court,  and  where  it  l3  based  on  ground  of  after-discovere 
must  have  been  discovered  after  trial,  must  be  material  ar 
cumulative,  and  such  as  ought  to  produce  a  different  res 
trial,  and  such  as  that  it  could  not  have  been  discovered  b 
use  of  reasonable  diligence.     Nicholas'   Case,   91   Va.  741, 

New  trial  for  after-discovered  evidence  will  not  be  g 
it  is  shown  that  the  party  wishing  to  produce  it  was  ignor 
istence;  that  by  use  of  reasonable  diligence  he  could  not 
it  at  the  former  trial,  and  that  the  new  evidence  is  not  c 
with  any  of  that  offered  at  the  last  trial.  He  must  produce 
of  witnesses  stating  the  facts  they  will  testify,  or  if  this  is 
the  affidavits  of  persons  who  have  conversed  with  them, 
facts  that  they  will  state.      Brown  v.  Speyers,  20  Grat.  30S 

The  Supreme  Court  of  Appeals  has  no  jurisdiction  to  gr 
circuit  court  to  hear  and  determine  a  motion  for  a  new  trial 
case  after  the  end  of  the  term  at  which  final  judgment  i 
Aliens'  Case,  114  Va.  826,  77  S.  E.  66. 

C5ourt  of  chancery  cannot  award  new  trial  at  law.- 
chancery  has  no  power  to  set  aside  a  judgment  ronderet 
grant  plaintiff  new  trial.     Wynne  v.  Newman's  Adm'r,  75  ' 

When  new  trial  awai-ded. — Where  plaintiff  was  unavoic 
from  trial,  and  at  same  term  at  which  his  suit  is  dismisses 
fact,  he  Is  entitled  to  new  trial.  Smith  v.  Rawlings'  Adm'i 
3  S.  E.  238. 

A  verdict  for  $5  and  costs  will  be  set  aside  as  inadeqi 
of  slander  of  girl  of  unblemished  reputation  by  false  im] 
her  chastity,  for  the  purpose  of  injuring  an  opposing  candi( 
Blackwell  v.  Landreth.  90  Va.  74S,  19  S.  E.  791. 

Where,  In  case  not  warranting  them,  jury  gives  exemp 
verdict  will  be  set  aside.  Norfolk  &  W.  R.  Co.  v.  Neely 
22  S.  E.  367. 

Wlien  new  trial  will  not  be  awarded. — Verdict  for  dan 
be  disturbed  unless  it  is  so  excessive  as  to  show  that  jury 
by  passion,  prejudice,  or  other  undue  influence  (Bertha 
Black's  Adm'r,  88  Va.  303,  13  S.  E.  4521;  or  manifest  ab 
White,  86  Va.  212,  9  S.  E.  1021,  19  Am.  St.  Rep.  883;  Vir 
R.  Co.  V.  White,  84  Va.  498,  5  S.  E.  573,  10  Am.  St.  Rep. 
V.  Barrett,  76  Va.  128,  44  Am.  Rep.  152;  Norfolk  &  W.  R 
92  Va.  34,  22  S.  E.  811);  or  corruption  (Norfolk  &  W.  R. 
son,  90  Va.  1,  17  S.  E.  757,  44  Am.  St.  Rep.  884);  or  gross 
(Richmond  Ry.  &  Electric  Co.  v.  Garthright,  92  Va.  627, 
32  L.  R.  A.  220,  53  Am.  St.  Rep.  839). 

Court  should  not  set  aside  verdict  as  contrary  to  law 
where  it  appears  that  verdict  was  not  plainly  against  evidei 
evidence  to  support  it.  Michie  v.  Cochran,  93  Va.  641,  ; 
Noell  V.  Noell,  93  Va.  433,  25  S.  E.  242. 

New  trial  for  misconduct  of  jury  will  not  be  grante 
conduct  consisted  of  jury  hearing  statement  of  witness  oi 
presence  of  accused,  who  did  not  object,  and  which  was  afti 
to  attention  of  court,  in  presence  of  accused  and  counsel,  ar 
afforded  them  to  examine  witness,  which  they  did  not  a 
objection  with  regard  thereto  was  made  until  on  motion 
Williams'  Case,  93  Va.  769,  25  S.  E.   659. 

A  verdict  of   |2,500   in   favor  of  employe   for   injury 
capacity  to  work  is  very  much  impaired  will  not  be  set  asid 
Iron  Co.  v.  Elkins,  90  Va.  249-260,  17  S.  E.  890. 

Verdict  for  $1,000  damages  caused  by  fire  will  not  bi 
excessive,  where  witnesses  estimated  it  at  twice  that  am( 
&  W.  R.  Co.  V.  Draper,  90  Va.  245,   17   S.  E.   883. 

On  what  verdict  Judffnient  entered. — Where  two  ven 
dered  in  succession,  giving  plaintiff  damages  for  injury  re( 
through  negligence,  and  each  is  set  aside  on  defendant's 
a  third  verdict  Is  rendered  giving  plaintiff  a  larger  amoun 
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bject,  however,  to  a  demurrer  to  the  evidence,  which  Is  erroneously 
cided  by  court  below  against  plaintiff,  he  is  entitled  to  judgment  on 
It  verdict.  Jones  v.  Old  Dominion  Cotton  Mills,  82  Va.  140,  3  Am- 
Rep.  92. 

Generally. — For  discussion  of  this  section,  as  it  stood  before  the 
Kent  revision,  see  opinion  of  Buchanan,  J.,  in  Spriggs  v.  Jamerson, 
5  Va.  250,  78  S.  R.  571.     See  editorial  on  this  ca?e,  19  Via.  L.  Reg.  302. 

See  Burks'  Pleading  and  Practice,  pp.  545,  558,  569,  763;  Gregory's 
irms  No.  366. 

For  monographic  note  on  New  Trials,  see  Boswell  v.  Jones,  1  Wash. 
2,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
&pter  131,  section  15. 

Sec.  6261.  How  judgment  entered  <m  bond  for  payment  of  money. 

hen  there  is  a  recovery  on  a  bond  with  condition  for  the  pay- 
ent  of  money  the  judgment  shall  be  for  the  penalty  of  the  bond 
be  discharged  by  the  payment  of  the  principal  and  the  interest 
le  thereon,  but  when  the  judgment  is  against  a  surety  of  limited 
ibility  in  such  bond  the  sum  to  be  paid  by  such  surety  in  dis- 
arge  thereof  shall  not  exceed  the  amount  to  which  he  has  limited 
8  liability  on  said  bond.     (Code  1887,  §  3393;  1895-6,  p.  240.) 

On  bond  conditioned  for  payment  of  money,  judgment  should  be  for 
nalty  of  'bond  to  be  discharged  by  principal  sum  found  by  Jury,  with 
lerest  and  costs;  but  where  judgment  is  for  sum  found  by  Jury,  with 
Bts,  such  error  is  formal  and  not  latal.  Collier  v.  Southern  Exp.  Co., 
Grat.  718;  Moore  v.  Fenwlck,  Gilmer  214;  Atwell's  Adm'rs  v.  Towlee, 
Munf.  175. 

The  clause  in  act  of  assembly.  Rev.  Code  1819,  chapter  128,  section 
,  p.  509  (similar  to  this  section),  which  preacrlbee  the  sum  for  whioh 
dgment  is  to  be  entered  on  bond,  meant  that  in  cases  of  penalty  by 
ly  of  security  the  final  justice  of  the  case  should  be  attained  in  courte 
law,  in  effectuating  which  objects  those  courts  are  to  be  governed  by 
me  principles  which  influence  courts  of  equity.  Waller  v.  Long,  6 
iinf.  71. 

Where  principal  and  interest  on  bond  amount  to  more  than  penalty, 

id  damages  are  found,  judgment  ought  not  to  be  entered  for  penalty, 

be  discharged  by  principal  and  interest,   with   damages  so  assessed, 

id  costs,  but  for  penalty  and  damages,  not  exceeding  those  in  writ. 

mnant's  Ex'r  v.  Gray,  5  Munf.  494. 

Where  penalty  and  condition  of  bond  for  payment  of  money  is  same, 
is  not  error  to  treat  it  aa  a  single  bill,  and  to  give  judgment  for  amount 
bond,  with  Interest.     Fleming  v.  Toler,  7  Grat.  310. 

Interest  beyond  penalty  of  bond  or  judgment  may  be  decreed  against 
incipal  debtor.     Tazewell's  Ex'r  v.   Saunders'   Ex'r,    13   Grat.   354. 

Quaere,  if  in  action  on  bond  the  surplus  Interest  beyond  penalty 
ay  be  given  as  damages.     Baker  v.  Morris'  Adm'r,  10  Leigh  285. 

As  to  how  Jurisdiction  in  actions  on  penal  bonds  is  determined, 
e  section  6374. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
lapter  131,  section  16. 

See  Gregory's  Forms  No.  304. 

Sec.  6262.  In  action  on  annuity  bonds,  etc.,  or  for  penalty,  how 
■eaches  assigned;  what  jury  to  do;  how  judgment  entered;  when 
ire  facias  sued  out,  and  for  what  execution  awarded. — In  an  ac- 

»n  on  an  annuity  bond,  or  a  bond  for  money  payable  by  instal- 
ents,  where  there  are  further  payments  of  the  annuity,  or  fur- 
er  instalments  to  become  due  after  the  commencement  of  the 
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action,  or  in  any  other  action  for  a  penalty  for  the  n( 
anee  of  any  condition,  covenant,  or  agreement,  the  pi 
assign  as  many  breaches  as  he  may  think  fit,  and  shall 
claration  or  scire  facias  assign  the  specific  breaches  foi 
action  is  brought,  or  the  scire  facias  is  sued  out.  Tl 
paneled  in  any  such  action  shall  ascertain  the  damagei 
or  the  sum  due,  by  reason  of  the  breaches  assigned,  an( 
shall  be  entered  for  the  penalty,  to  be  discharged  by  tl 
of  what  is  so  ascertained,  and  such  further  sums  as  mf 
wards  assessed,  or  be  found  due  upon  a  scire  facias 
further  breach.  Such  scire  facias  may  be  sued  out,  fr 
time,  by  any  person  injured,  against  the  defendant  or  1 
representative,  and  for  what  may  be  assessed  or  foun( 
the  new  breach  or  breaches  assigned,  execution  may  I 

(Code  1887,  §  3394.) 

An  action  of  debt  will  not  lie  on  bond  of  sheriff  for  faili 
execution,  but  motion  must  be  resorted  to.  An  averment  o 
of  condition  of  bond,  though  it  may  not  entitle  plaintiff  t 
manda,  will  entitle  him  to  recover  what  he  is  legally  entitle 
sequence  of  such  breach.      McDowell  v.  Burwell's  Adm'rs,   4 

In  action  on  sheriff's  bond  in  name  of  Commonwealth  f 
person  aggrieved  by  misconduct  of  sheriff,  the  judgment  si 
tered  for  penalty,  to  be  discharged  by  payment  of  dama 
and  costs,  and  such  other  damages  as  may  be  hereafter  as 
suing  out  a  scire  facias  and  assigning  new  breaches  by  pla 
other  person  injured.      Bibb  v.  Cauthome,   1   Wash.   91. 

Where  aggregate  of  judgments  against  guardian  and 
ceeds  penalty  of  bond,  judgment  will  be  given  for  whole 
amount  apportioned  between  wards.     Call  v.  Ruffln,  1  Call  3 

In  attachment  in  equity  against  A.  and  B.,  property  of 
aa  property  of  B.,  and.  being  sold,  the  court  decrees  paymeni 
to  A.  The  sheriff  failing  to  pay,  A.  moves  against  him  i 
and  judgment  is  entered  for  ponalty  of  bond,  to  be  discha: 
Previous  to  decision  in  favor  of  A.  he  brought  an  action  on 
of  sheriff,  against  him  and  sureties,  for  trespass  in  taking  hi 
former  judgment  was  set  up  as  defense.  Held,  that  action  is 
barred,  but  A.  may  recover  the  difference  between  value  of  ? 
taken  and  amount  of  proceeds  paid  to  A.,  and  it  is  not 
proceed  by  scire  facias  on  former  judgment,  but  action  o 
be  sustained.      Sangster  v.   Com.,   17   Grat.   124. 

Other  actions  may  be  maintained  on  an  official  bond, 
previous  action  judgment  has  been   rendered  for  the  penalt 
charged  by  payment  of  the  sum  assessed  in  that  action,  and 
sums  as  might  be  afterwards  assessed  or  be  found  to  be  du 
facias  assigning  a  further  breach.      Sangster  v.  Com.,  17  Oral 

In  action  on  constable's  official  bond   the  assignment  o 
not  set  out  specially  the  claims  put  into  the  constable's  hand 
that  relator  had  placed  divers  claims  in  his  hands  for  colle 
were  specifically  set  out  in  a  receipt  given  by  him  and  ther 
and    then   proceeded   to   aver   the   collection  of   the  monies 
stable,   and  hia  failure  and   refusal   to  pay  over  to   relator, 
the  breach  was  well  assigned.      In  such  action  the  assignme 
sets  out  specifically  the  claims  for  which  constable  has  givei 
and   receipt  is  referred  to  in  and  annexed  to  the  declarallo 
Is  committed  In  stating  amount  of  one  of  the  claims.     This 
for   excluding   receipt    as   evidence   of   other   claims    correctl 
Governor  v.  Roach,  9  Grat.  13. 
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Form  of  scire  facias  upon  a  Judgment  on  a  bond  with  collateral 
mditlons,  and  assigning  new  breaches,  4  Mln.   (3d  Ed.)   1778. 

See  notes  to  section  4926;    17  Va.  L.  Reg.  616. 

See  Burks'  Pleading  and  Practice,  pp.  95,  265,  583,  966. 

For  W.  Va.  decisions  on  similar  etatute,  see  Justis'  Annotations, 
liapter  131,  section  17. 

Sec.  6263.    In  joint  actions,  plaintiff,  thoii£;h  barred  as  to  some, 

lay  have  judgment  against  others. — In  an  action  or  motion,  found- 

i  on  contract,  against  two  or  more  defendants,  although  the  plaint- 

T  may  be  barred  as  to  one  or  more  of  them,  yet  he  may  l^ave 

idgment  against  any  other  or  others  of  the  defendants,  against 

'horn  he  is  not  so  barred.     (Code  1887,  §  3395.) 

Revisors'  Note. — The  words  ''or  motion"  niqiearing  In  line  one  of 
18  text  are  new.  The  last  five  woi-ds  of  this  section  are  nsed  in  Ilea  of 
lie  would  have  been  entitled  to  recover  if  he  had  sued  them  only." 
his  change  is  made  to  express  what  is  believed  to  have  been  the  leg<»- 
itire  intent. 

This  section  refers  only  to  cases  In  which  some  at  the  defendants 
re  discharged  upon  defences  purely  personal,  and,  where  ground  of 
sfence  goes  to  foundation  of  whole  contract,  the  case  remains  as  at 
)mmon  law,  where  judgment  must  be  for  or  against  all.  Steptoe  v. 
ead,  19  Grat.  1. 

This  section  applied  in  Beazley's  Adm'r  v.  Sims'  Adm'r,  81  Va.  644. 

As  for  rule  regarding  merger  of  action  under  this  section,  see 
orbin  v.  Bank,   87  Va.  661,  13  S.  E.  98,  24  Am.  St.  Rep.  673.- 

In  joint  action  against  partners,  judgment  Is  confessed  by  one.  and 
iter  during  the  same  term  is  rendered  against  the  other.  Held,  cause 
r  action  was  not  merged  by  confession,  and  the  judgment  rendered  is 
ilid.     Pitts  V.  Spotts,  86  Va.  71,  9  S.  E.  501. 

In  a  proceeding  by  motion  against  ex-treasurer  and  sureties  to  re- 
iver a  balance  of  county  levies,  a  confession  of  judgment  by  principal 
aes  not  merge  cause  of  action  against  sureties,  and  judgnient  may  be 
mdered  against  latter  at  succeeding  term  of  court.  Nor  are  rights  of 
laintiff  in  any  wise  affected  by  suffering  a  non-suit,  but  he  may  at  a  sub- 
iquent  term  renew  his  action  or  motion  on  same  cause  of  action  6n  any 
r  all  the  parties  against  whom  he  has  not  already  obtained  judgment, 
ahoon  v.  McCuUoch,  92  Va.  i77,  23  8.  E.  225. 

Two  defendants  jointly  sued  on  a  contract,  having  agreed  that  a 
srdict  might  be  rendered  against  both  or  either  liable,  and  a  verdict 
ad  judgToent  having  been  rendered  against  one  and  in  favor  of  other 
sfendant,  on  writ  of  error  to  judgment  against  defendant  held  liable 
le  court  cannot  inquire  which  of  said  defendants  is  primarily  liable,  as 
:her  defendant  is  not  before  court.  New  York,  P.  &  N.  R.  Co.  v.  Crom- 
ell,  98  Va.   228,  35  S.  E.  444,  49  L.  R.  A.  462,  81  Am.  St.  Rep.   722. 

Action  is  brought  against  two  persons  as  partners  and  two  as  in- 
orsers.  At  next  term  of  court  cause  stands  on  office  judgment  docket, 
Qd  one  sued  as  partner  pleads  nil  debit,  which  is  sworn  to,  and  on 
lotion  of  plaintiff's  counsel  cause  is  discontinued  to  him  and  judgment 
;ndered  against  others.  Held,  judgment  is  good.  Muse  v.  Farmers' 
ank,  27  Grat.  252. 

Where  action  is  against  maker  of  note  and  four  Indorsers,  upon  a 
lea  of  usury  by  indorsers  jury  find  that  note  Indorsed  by  first  three 
idorsers  was  sold  by  principal  to  fourth  Indorser  at  a  usurious  rate  of 
iterest,  who  before  it  became  due  transferred  It  for  value  to  plaintiff, 
pon  this  verdict  judgment  should  be  rendered  in  favor  of  maker  and 
rst  three  Indorsers  and  against  fourth  Indorser.  Moffett  v.  Bickle,  21 
rat.  280. 

Under  this  section  there  may  be  judgments  in  favor  of  some  of  de- 
mdants  at  one  time  and  against  other  defendants  at  another,  and  It 
oplies  to  actions  on  contract  against  two  or  more  defendants,   where 
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defence  of  some  is  personal  to  themselves,  thougli  the  deft 
they  never  were  parties  to  the  contract  sued  on,  as  uon  est  fac 
V.  Campbell,  26  Grat.   403. 

Where  action  is  agiiinst  firm,  which  declaration  allege) 
of  five  members,  but  at  trial  evidence  is  that  at  time  firm 
debt  three  of  said  parties  were  not  members  of  firm,  no  ju 
be  entered  against  said  individuals  as  such  firm.  Adams 
82  Va.  612. 

The  common  law  rule  is  that  in  an  action  against  several 
upon  a  contract,  judgment  must  be  either  for  or  against  a 
rule  is  the  same  whether  the  contract  is  joint  or  several.  V 
action  against  two  who  file  a  Joint  plea  of  non-assumpsit,  a 
has  action  dismissed  as  to  one,  and  aslts  leave  to  amend  de 
to  other,  and  there  is  nothing  to  show  that  the  defense  re! 
personal  to  the  former;  held,  no  error  to  refuse  such  leave,  a 
section  has  no  application.      Gibson  v.  Burrage,  90  Va.  696,  1 

Where  one  of  two  joint  defendants  alone  pleads  matter  i 
merely  personal  to  such  defendant,  but  which  goes  to  the  r 
judgment  cannot  be  rendeiod  against  the  other  defendant, 
well  taken.  This  section  does  not  apply  in  such  case.  1 
Palmer.  134  Fed.  753,  11  Va.  Law  Reg.  31. 

Under  this  section's  provisions  relating  to  actions  on  cont 
two  or  more  defendants  there  may  be  a  judgment  in  favor  of 
defendants  at  one  time  and  against  others  at  another  anc 
to  actions  on  contracts  against  two  or  more  defendants  wl 
fense  of  some  is  personal  to  thems-elves,  though  the  defense 
never  were  parties  to  the  contract  sued  on  p,s  non  est  factum 
v.  Smith,  108  Va.  736,  62  S.  E.  930. 

Where  there  is  a  judgment  against  A.,  principal,  and 
jointly,  and  A.  dies,  even  though  the  judgment  may  be  barrec 
64  7  7  as  to  him,  it  is  not  thereby  barred  against  B.  or  is  i 
liability  rests  directly  on  the  time  elapsed  as  to  Inni,  and  th 
to  be  barred  against  the  surety  must  be  barred  by  time  agains 
himself.      Manson  v.  Rawlings,   112  Va.   384,   71    S.   E.   564 

See  Burks'   Pleading  and   Practice,  pp.   54,   75,   181. 

Cited  but  not  construed  in  Southern  Ry.  Co.  v.  Forg« 
604,  54  S.  E.  477. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  > 
chapter  131,  section   19. 

See.  6264,  Joint  vvrcngrdoers ;  effect  of  judgment  aga 
A  judgrment  against  one  of  several  joint  wrongdoers  sh; 
the  proseoution  of  an  action  against  any  or  all  the  othe 
injured  ]iarty  may  bring  separate  actions  against  the  'v 
and  proceed  to  jndgment  in  each,  or,  if  sued  jointly,  hi 
ceed  to  judgment  against  them  successively  until  jud 
been  rendeicd  against,  or  the  cause  has  been  otherwis 
of  as  to,  all  of  the  defendants,  and  no  bar  shall  arise  as 
them  by  reason  of  a  judgment  against  another,  or  others 
judgment  has  been  satisfied.  If  there  be  separate 
against  different  defendants  for  a  joint  wrong,  the  pla 
elect  which  of  them  he  will  prosecute,  but  the  paymen 
faction  of  any  one  of  such  judgments  shall  be  a  discha 
except  as  to  the  costs. 

Bevlsfors'  Not©. — Tills  section  Is  new,  and  OTertums  P 
City  of  Richmond,  95  Va.  450,  28  S.  E.  56fl,  wlilch  follows  i 
rule,  and  which  Is  in  nccf>rd  with  a  much  ciirlier  Virginia  deci 
said,  however,  that  the  great  weight  of  authority  in  the  Unlt< 
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otherwise  (Barks'  PL  &  Pr.,  p.  19),  and  the  new  section  makes  this  view 
tatatory  in  Virginia;  tlie  revisors  being  of  opinion  that  the  bar  shoaM 
lot  fall  until  there  has  been  a  satisfaction  for  the  wrong  done. 

Sec.  6265.  Procedure  on  joint  contracts;  when  plaintiff  may  pro- 
eed  to  judgment  against  part  of  defendants;  effect  of  dismissal  or 
liscontiniiance  as  to  some. — Upon  all  contracts  hereafter  made  by 
lore  than  one  person,  whether  joint  only  or  joint  and  several,  an 
ction  or  motion  may  be  maintained  and  judgment  rendered  against 
11  liable  thereon,  or  any  one  or  any  intermediate  number,  and  if, 
a  an  action  on  any  contract  heretofore  or  hereafter  made,  more 
ban  one  person  be  sued  and  proces-s  be  served  on  only  a  part  of 
hem,  the  plaintiff  may  dismiss  or  proceed  to  judgment  as  to  any 
D  served,  and  either  discontinue  as  to  the  others,  or  from  time  to 
ime  as  the  process  is  served,  proceed  to  judgment  against  them 
ntil  judgment  be  obtained  against  all.  Such  dismissal  or  dis- 
ontinuance  of  the  action  as  to  any  defendant  shall  not  operate 
s  a  bar  to  any  subsequent  action  which  may  be  brought  against 
im  for  the  same  cause.     (Code  1887,  §  3396.) 

Revisors'  Note. — ^Before  the  revision  this  anomaly  existed  in  Vlr- 
Inia:  Under  section  8212  of  the  Code  of  1887  (6047  of  this  Code),  the 
laintlff  could  proceed  by  motion  against  any  one  or  any  intermediate 
umber  of  Joint  contractors,  and  even  the  personal  representative  of  one 
oond  on  a  Joint  contract.  This  could  not  have  been  done  In  an  ordi- 
ary  action.  Again,  under  section  2858  (5760  of  tliis  Code) ,  the  plain- 
iir  could  proceed  against  all,  any  one,  or  any  intermediate  number  ot 
ersona  Jointly  bound  on  negotiable  instruments,  which  could  not  have 
een  done  except  by  the  statute  allowing  it.  Section  3896  of  the  Code 
f  1887  (upon  which  the  revised  section  above  is  based)  was  limited  to 
ctions  against  two  or  more  defendants  where  the  process  had  been 
srved  on  part  of  them,  in  which  case  the  plaintiff  might  proceed  to 
jdguient  a.s  to  any  so  served,  and  either  discontinue  as  to  the  others, 
r  from  time  to  time  as  the  process  was  served  on  the  others,  proceed  to 
idgment  as  to  them  until  Judgments  were  obtained  against  aU.  No 
ood  reason  being  seen  for  allowing  a  different  method  of  procedure  on 
egotiable  paper  from  that  allowed  on  common  law  paper,  nor  for  allow- 
ig  a  different  procedure  by  motion  from  that  allowed  by  action,  the 
erised  section  above  provides  that,  "Upon  all  contracts  hereafter  made 
y  more  than  one  person,  whether  Joint  only  or  Joint  and  several,  an 
ction  or  motion  may  be  maintained  and  Judgment  rendered  against  all 
ai)la  thereon,  or  any  one  or  any  Intermediate  number,"  etc.  It  will  be 
bserved  that  the  new  language  is  restricted  to  future  contracts.  This. 
-as  done  because  It  was  thought  that  otherwise  constitutional  diffloultles 
dglit  be  encountered. 

The  last  sentence  of  section  3396  of  the  Code  of  1887  changed  rule 
1  Beazley'B  Adm'r  v.  Sims'  Adm'r,  81  Va.  644,  and  discontinuance  there 
rovided  for  was  a  discontinuance  against  one  or  more  defendants  upon 
horn  process  had  not  been  served.  Corbin  v.  Planters'  Bank,  87  Va. 
61,  13  S.  E.  98,  24  Am.  St.  Rep.  673. 

Upon  a  scire  facias  against  heirs  and  devisees  to  revive  a  judgment 
I  ejectment.  If  one  of  the  defendants  confess  the  plaintiff's  right  to 
»Tlve  the  jndgrment  in  the  scire  facias  mentioned,  and  thereupon  Judg- 
lent  be  entered  against  him,  that  the  plaintiff  have  execution  for  the 
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whole  tra^t  of  land  in  question,  there  is  no  error  in  such 
which  he  can  complain.      Jones  v.  Doe,  6  Munf.   106. 

Where  only  one  of  several  joint  defendants  has  been 
process  judgment  may  be  rendered  against  him."  Norfolk  & 
Shippers"  Compress  Co.,  83   Va.  272,  2  S.   E.  139. 

Where,  in  action  against  seven  defendants,  summons 
executed  as  to  four,  "no  inhabitants"  as  to  two,  and  as 
understand  he  is  dead."  At  rules  the  six  pleaded  in  abaten 
joinders  of  surviving  with  dead  obligor,  and  clerk  abated 
those  returned  "No  inhabitants"  and  "Dead,"  and  court,  re 
gave  judgment  against  those  summoned.  Held,  judgment  Is 
this  section.     Dillard  v.  Turner's  Adm'r,  87  Va.  669,   14  S 

Under  this  section  judgment  may  be  had  against  Buret; 
coming  bond,  though  principal  has  not  been  served  with  notlt 
Newberry  v.  Shetfey,  89  Va.  286,  15  S.  E.  648.  See  notei 
Campbell,  Muse  "v.  Farmers'  Bank,  and  Cahoon  v.  McCullocii 
preceding  section. 

See  Burks'  Address,  2  Barton,  L.  Pr.  (2d  Ed.)  1393;  I 
ing  and  Practice,  pp.   53,   54,  181. 


CHA$TEB  264. 


Decrees  of  Sale,  and  Receivers;  Orders  for  Kxecntlag  Deeds 
Trustees  and  Requiring  Them  to  Give  Security;  Reserri 
fants;  Decrees  and  Ortlers  In  Vacation;  Disposition  of  M< 
tody  of  Court  Unclaimed;  Copies  of  Decrees  and  Orders 
and  Filed  by  Clerks. 


Sec.  Sec. 

6266.  Decree    or    order    for    sale; 

how  sale  made;  bond  re- 
quired of  commissioner. 

6267.  In  taking   accounts  of  debts 

or  liens,  commissioner  to 
report  delinquent  taxes  and 
sales,  if  any,  therefor. 

6268.  Certain   sales   of   land  to  be 

confirmed;       apportionment       6273, 
V  of    purchase    price    of   land 

between    taxes,    levies,    and       6274. 
assessments. 

6269.  Sale  or  renting  of  property 

not   to   be   advertised   until 
bond   given  by  commission-       6275. 
er;   its  penalty;  what  certi- 
ficate to  be  appended  to  ad-       6276. 
vertisement;  duty  of  clert:; 
his  fee.  6277. 

6270.  When  purchaser  relieved  of 

liability  from  purchase 
money  or  rent. 

6271.  renalty    on    clerk    for    false       6278. 
certificate. 

6272.  Commissioner    making    sale, 

etc.,     to     receive     purchase       6279, 
money,   etc. ;    duty  of  clerk 
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Proceeding   by 
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and    purchasers 
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How  cause  hear 
and  Judgment  i 

Trial  by  jury  of 
upon  rule. 
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sec. 

;280. 

!2gl. 


>282. 
;283. 


1284. 
1285. 
1286. 
1287. 
i288. 

1289. 


1290. 

1291. 
1292. 
i293. 
i294. 

1295. 
1296. 

1297. 
1298. 


Appointment  of  general  re- 
ceivers; their  duties. 

How  securities  taken  and 
kept;  power  of  receivers 
over  same. 

How  dividends  and  Interest 
collected  and  Invested. 

How  accounts  kept  by  re- 
ceivers; when  and  how  re- 
ports made  to  their  courts. 

Their  liability. 

Their  bonds. 

Their  compensation. 

Penalty  for  failure  of  duty. 

When  interest  payable;  when 
compounded. 

Settlement  of  accounts  of  re- 
ceivers, and  examination  of 
their  bonds  and  of  the  se- 
curities held  by  them. 

Reports  of  such  settlements, 
etc.,  to  be  recorded;  when 
new  bond  or  additional  se- 
curity to  be  required;  effect 
of  new  bond. 

Suits  against  receivers  In 
certain  cases. 

Effect  of  judgment  against 
receiver. 

Warrants  against 
when  to  be  tried. 

"Receivers'  Book 
recorded  therein; 
dexed;  open  to  Inspection. 

Fees  of  clerks  and  commis- 
sioners. 

Court  may  appoint  commis- 
sioner to  execute  a  deed  or 
writing;  effect  of  such  deed, 
etc. 

After  final  decree  the  cause 
may  be  re-instated  to  ap- 
point a  commissioner  to 
make  a  deed,  or  to  substi- 
tute a  new  one. 

How  trustee  appointed  in 
place  of  one  who  is  dead, 
resigned,  removed,  or  de- 
clined the  trust. 


receiver,       6309. 


"     what 
how   in- 


Sec 

6299.  Notice  of  motion  nnder  pre- 

ceding section. 

6300.  Wlio  to  execute  the  trust  un- 

til new  trustee  appointed. 

6301.  How  trustee  required  to  give 

bond;  when  to  be  removed 
and  another  appointed. 

6302.  Courts  of  equity  may  exer- 

cise same  powers. 

6303.  When  new  trustee  appointed 

in  suit  in  equity  in  place  of 
one  who  has  died. 

6304.  Substituted     trustees,    their 

powers,    duties,    etc.;    how 
removed   or   proceeded 
against;  their  bonds. 
6306.  Right  of  infant  to  show  cause 
against  decree. 

6306.  When   title  of  purchaser  at 

judicial  sale  not  to  be  af- 
fected. 

6307.  Vacation    powers    of    chan- 

cery Judges;  when  to  be  ex- 
ercised; effect  of  vacation 
decrees. 

6308.  How  actions  and  proceedings 

at  law  heard  In  vacation; 
consent;  when  unnecessary; 
effect  of  Judgment,  etc. 
Power  of  Judge  in  vacation 
to  enforce  obedience  to  de- 
crees and  orders. 

6310.  How  money  under  control  of 

court  deposited;  record 
kept;  list  furnished  Auditor 
and  examiners  of  records; 
how  taxes  collected. 

6311.  Proceedings     where     money 

has  remained  under  control 
of  court  for  five  years  with- 
out known  owner  or  claim- 
ant. 

6312.  When  court  shall  order  it  to 

be  paid  into  the  treasury. 

6313.  How  Auditor  to  keep  account 

of  it. 

6314.  How  person  entitled  to  the 

money  may  recover  it. 


Sec.  6266.    Decree  or  order  for  sale;  how  sale  made;  bond  re> 

luired  of  commissioner. — A  court,  in  a  suit  properly  therein,  may 
nake  a  decree  or  order  for  the  sale  of  property  in  any  part  of  the 
State,  and  may  direct  the  sale  to  be  for  cash,  or  on  such  credit  and 
erms  as  it  may  deem  best,  and  it  may  appoint  one  or  more  special 
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commissioners  to  make  such  sale.  No  special  commissi 
pointed  by  a  courtj  shall  receive  money  under  a  decree, 
until  he  gives  bond,  \vith  approved  security,  before  the 
or  its  clerk  in  a  penalty  to  be  prescribed  by  the  court; 
dition  for  the  faithful  discharge  of  his  duties  as  sucl 
sioner,  and  to  account  for  and  pay  over  as  the  court  may 
money  that  may  come  into  his  hands  as  such  commission! 
1887,  §  3397;  1912,  p.  434.) 

Bevisors'  Note. — The  act  of  1912  upon  which  this  sectio 
failed  to  provide  that  the  bond  of  the  cotninissiouer  shoulc 
approved  security,"  neitlier  did  it  prescrilio  the  condition  of 
Both  of  these  subjects  are  now  covered.  The  provi.sion  in 
1912  making  non-residents  ineligible  to  appomtment  as  speci 
sionei's  to  niako  sales  has  been  stricken  out,  the  revisers  being 
that  such  an  exclusion  would  in  some  cases  work  an  injustice 
leUdents.  Usually  counsel  representing  the  interests  in  the  c; 
pointed  commissioners,  and  it  was  thought  that  non-reside 
non-resident  counsel  should  be  allowed  to  be  represented  by  th 
at  the  sale  of  the  proi)erty. 

Account  of  liens. — It  is  error  to  decree  sale  of  land  befc 
of  liens  Is  taken.     Bristol  Iron  &   Steel  Co.  v.   Caldwell,   95 
S.  E.  838;  Sims  v.  Tyrer,  96  Va.  14,  30  S.  E.  443.     Quaere,  doe 
it  is  premature  and  erroneous  to  sell  lands  before  account  of 
thereon  apply  to  sale  under  vendor's  lien?     Efflnger  v.  Kenn 
551. 

Terms  of  sale. — Terms  of  sale  are  within  court's  discreti 
action  will  not  be  reversed  unless  palpably  erroneous.  Yost 
80  Va.  855.  But  in  judicial  sales  under  instruments  when 
sale  are  agreed  on  the  contract  governs,  and  the  court  hath  nc 
as  to  terms.      Stlmpson  v.  Bishop,  82  Va.   190. 

A  decree  for  sale  of  land  under  a  deed  of  trust  must  be 
so  required  by  the  deed  and  the  terms  cannot  be  changed,  an 
sold  on  credit,  except  by  the  consent  of  creditors  secured  bj 
Fultz  v.  Davis,  26  Grat.  903. 

When  sale  will  not  be  confirmed. — Where  sale  under  deci 
on  day  so  inclement  as  to  deter  intending  purchasers  from 
and  only  one  bidder  is  present,  court  will  set  aside  sale  > 
quiring  into  adequacy  of  bid.  Roberts  v.  Roberts,  13  Grat.  6 
Dec.  435.  But  the  fact  that  only  a  few  bidders  were  present 
cause  for  vacating  a  judicial  sale.     Hudgins  v.  Lanier,  23  Gr 

A  purchaser  at  judicial  sale  cannot  before  confirmatic 
bargain  to  another  at  an  advance,  and  court  knowing  that  i 
done  will  not  confirm  sale,  as  such  contract  tends  to  prevei 
bringing  beat  price,  and  is  therefore  contrary  to  public  polic] 
Camp  V.  Bruce,  96  Va.  521,  36  S.  E.  901,  43  L.  R.  A.  146, 
Rep.  873. 

Bond  of  commissioner. — This  section  requires  a  bond  ( 
sioners  of  sale,  and  H  roust  be  given  before  they  receive  i 
under  the  decree,  whether  decree  requires  it  or  not.  Mc 
Bodkin,  76  Va.  809.  But  it  is  not  error  to  appoint  commi; 
make  sale  without  requiring  them  to  give  bond.  Southwest  1 
Smith's  Adm'r,  85  Va.  306,  7  S.  E.  365,  17  Am.  St.  Rep.  59. 

Bond   required   of  commissioner  is   for   benefit  of  those 
fund,  and  if  he  collects  without  bond,   and   they  ratify  his  a 
can  complain.      Lee  v.  Swepson,  76  Va.  173,  and  Lloyd  v.  Erwi 
29  Grat.   5  98,  distinguished. 

A   comimissioner  has  no   right   to   resell   land,   without  { 
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ond,  unless  first  bond  is  broad  enough  to  cover  resale.     Tompkins  t. 
yerle,  102  Va.  219.  46  S.  E.  300. 

Liability  of  purchaser  where  bond  it  not  given. — Where  purchaser 
t  judicial  sale  pays  money  to  commissioner,  who  has  not  given  bond, 
r  bond  ^ven  is  not  approved  by  cleric,  he  will  be  liable  {or  default  ot 
}mmissioner  (Lloyd  v.  Erwln's  Adm'r,  29  Grat.  698;  Hess  v.  Rader,  26 
rat.  746);  unless  certificate  of  clerk  that  bond  ha«  been  given  is  pub- 
shed  with  advertisement  of  sale  (Whitehead  v.  Bradley,  87  Va.  676, 
3  S.  E.  195).  Nor  is  he  exonerated  by  fact  that  commissioner  was 
ttorney  for  judgment  debtor.  Shumate  t.  Williams,  2  Va.  Dec.  180, 
2  S.  E.  808. 

Where  commissioner  is  appointed  to  sell  laud  publicly  after  giving 
ond,  and  he  sells  it  privately  without  giving  bond,  it  is  a  judicial  sale 
'hen  confirmed  by  the  court,  but  purchaser  at  such  sale  is  liable  to 
arty  entitled  to  money  if  commissioner  fails  to  account  therefor.  Hess 
.  Rader,  26  Grat.  746. 

Where  two  commissioners  are  appointed  to  sell  land  after  executing 
ond,  and  execute  separate  bond,  each  going  other's  security,  the  bond 
i  not  sufficient,  though  given  in  court,  and  purchaser  is  liable,  although 
lie  purchase  price  was  paid  commissioner,  who  deposited  it  in  bank  to 
lieir  credit  as  commissioneis,  it  being  lost  by  failure  of  bank.  Tyler 
.  Toms,  75  Va.  116. 

RenMKly  of  parties  entitled  to  money. — Parties  entitled  to  money 
mproperly  paid  to  commissioner  may  proceed  directly  against  the  land, 
.'ithout  pursuing  commissioner  and  his  sureties.  Lloyd  v.  Erwin's 
.dm'r.   29   Grat.   598. 

Reme<ly  of  purcha.ser. — In  such  case,*  commissioner,  having  received 
tie  money  without  authority,  is  liable  to  purchaser.  Tyler  v.  Toms,  75 
'a.  116. 

Purchaser  who  has  to  pay  second  time  moaey  iiaproperly  paid  to 
ommissioner  is  entitled  to  be  subrogated  to  rights  of  creditors  under 
.  decree  requiring  commissioner  to  pay  them.  Lee  v.  Swepson,  76 
^a.  173. 

Conflrmatfon  of  sale. — The  court,  in  acting  upon  a  report  of  sale, 
lust  exercise  a  sound  judicial  discretion  in  the  interest  of  fairness  and 
rudence.  Berlin  v.  Melhorn,  75  Va.  639;  Terry  v.  Cole's  Ex'r,  80  Va. 
96;  Hazlewood  v.  Forrer,  94  Va.  703,  27  S.  E.  607;  Todd  v.  Gallftgo 
lills  Mfg.  Co.,   84  Va.  586,   5  S.  E.  676;   Brock  v.  Rice,   27  Grat.   812. 

In  a  judicial  sale,  if  it  should  be  made  to  appear,  either  before  or 
ifter  it  is  ratified,  that  there  has  been  any  Injurious  mistake,  fraud,  or 
ttisrepresentation,  the  reported  sale  will  be  rejected,  or  the  ratification 
escinded,  and  the  property  resold.  Merchants'  Bank  v.  Campbell,  76 
ra.  455. 

Upon  the  question  of  confirmation  of  judicial  sale  it  is  customary 
o  allow  either  party  to  read  ex  parte  affidavits.  But  trial  court  may, 
n  its  discretion,  require  depositions  to  be  taken  either  in  whole  or  in 
lart,  or  refer  matter  to  commissioners.  Robertson  v.  SnUth,  94  Va.  260, 
!6  S.  E.  579,   64  Am.  St.  Rep.  723. 

Mere  objection  to  price  obtained  at  judicial  sale,  without  an  upset 
>id,  is  not  ground  for  refusal  to  confirm  sale.  Efflnger  v.  Ralston,  21 
Jrat.  430. 

No  'fixed  rule  can  be  laid  down  as  to  amount  of  upset  bid  to  set 
iside  judicial  sale,  but  confirmation  will  depend  on  facts  of  each  case, 
iansucker  v.  Walker,  76  Va.  753. 

Purchaser  ot  land  under  decree  of  court  of  equity,  after  sale  \i  con- 
irmed,  is  the  equitable  owner  of  land,  subject  to  be  compelled  to  comply 
irlth  his  contract  by  payment  of  the  purchase  price.  Hurt  v  Jones, 
75  Va.  341.  But  bidder  at  judicial  sale  acquires  no  right  until  bid  is 
iccepted  and  sale  confirmed  by  court.     Terry  v.  Cole's  Ex'r,  80  Va.  695. 

Subsequent  confirmation  is  equivalent  to  previous  authority,  cure-. 
lepartares  from  terms  prescribed,  and  supplies  all  defects  in  execution 
}f  decree,  except  those  founded  in  lack  of  jurisdiction.     It  makes  the 

(2846) 


Digitized  by 


Google 


§6267 


DECfiEES  OF  SALE  AXD  BECEIVEBS 


sale  the  court's,  and  renders  It  no  longer  executory,  but  ex( 
chasers  should  not  be  refused  conflrmation  merely  because 
bargain.  I^angyher  v.  Patterson,  77  Va.  470;  Robertson  i 
Va.  250,  26  S.  E.  579,  64  Am.  St.  Rep.  723. 

How  sale  set  aside  after  confirTnation. — This  can  be  dor 
motion  or  petition  after  notice  to  all  parties  Interested  ai 
cause  shown.  Langyher  v.  Patterson,  77  Va.  470;  Efnngei 
24  Grat.  116;    Vost  v.  Porter,  80  Va.  855. 

Caveat  emptor  applies  strictly  to  judicial  sales.  Ot 
defect  in  title  must  be  made  before  conflrmation  of  report _i 
fraud,  mistake,  or  surprise,  or  other  cause  for  which  equity 
relief,  if  sale  had  been  made  by  parties  in  interest,  sales  ma 
flrmation,  be  set  aside,  but  for  no  other  cause.  Long  v.  '^ 
29  Grat.  347;  Boyce  v.  Strother,  76  Va.  862;  Berlin  v.  Mell 
639;  Hickson  v.  Rucker,  77  Va.  135;  Sexton's  Bx'x  v.  Patt 
Dec.  551. 

And    if    mistake    is    relied    on,   it    must    be    the    mist 
parties.     Long  v.  Weller's  Ex'r,  29  Orat.  347.     But  it  is  othe 
confirmation.     See  Brock  v.  Rice,  27  Grat.  812;   Berlin  v. 
Va.  639. 

l*rocee(ling:s  against  delinquent  purchaser. — ^Upon  faili 
chaser  to  comply  with  terma  of  sale,  he  may  be  proceedec 
rule  to  show  cause  why  land  shall  not  be  sold  to  pay  puro 
and  upon  that  proceeding  a  decree  may  be  made  for  a  res 
Thornton  v.  Fairfax,   29  Grat.  669;  Clarkson  v.  Read,  15  G 

A  purchase  by  commissioner  declared  valid. — Where  la 
under  decree  to  M.,  who,  without  paying  therefor,  assign) 
assignee  in  bankruptcy,  and  such  assignee  and  M.  conveyed 
H.,  who  had  been  appointed  as  special  commissioner  to  res 
consideration  of  H.  paying  to  partiesi  entitled  thereto  amo 
chase  money,  held,  fact  that  H.  was  commissioner  to  resi 
not  avoid  transaction,  as  the  equitable  title  was  In  M.,  su 
contract  to  pay  purchase  price.     Hurt  v.  Jones,  75  Va.  341. 

Generally. — Where   judgment   debtor  bought  his  own   1 
under   decree   in   creditors'   suit,   and   failed   to   pay  therefoi 
decree  for  resale  on  terms  of  one-fourth  cash,  and  balance 
and    three   years,    is    not  Inequitable   under   this   section.     I 
Clement,  87  Va.  41,  12  S.  E.  105. 

Where  purchaser  at  judicial  sale  fails  to  pay  his  boi 
rule  against  him  and  surety  a  personal  decree  is  rendered  ags 
such  decree  is  void.  Anthony  v.  Kasey,  83  Va.  338,  5  S.  E. 
St.    Rep.    277. 

After  decree  to  sell  real  estate  to  satisfy  liens,  and  i 
that  decree,  the  court  below  many  appoint  receiver  to  rent 
v.  Edwards,  83  Va.  316,  2  S.  E.  439. 

Commissioner  to  sell  is  one  of  the  parties  to  the  suit 
and  in  his  own  right,  and  is  also  next  'friend  of  the  Infants 
in  appointing  him  commissioner.  '   Teel,  Ac,  v.  Yancey,  &c.,  2 

It  is  proper  to  allow  fees  to  an  auctioneer  ft>r  sellin 
Hogan  V.  Duke,  20  Grat.  244. 

For  monographic  note  on  Judicial  Sdles,  see  Wallter's  E 
21  Grat.  636. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  J 
chapter  132,  section  1. 

Sec.  6267.    In  taking  accounts  of  debts  or  liens,  commi 
report  delinquent  taxes  and  sales,  if  any,  tiierefor. — ^In 

hereafter  brought  in  tliis  State  for  the  sale  of  lands  fo 
ment  of  debts  or  to  subject  lands  to  the  payment  of  lie 
thereon,  and  in  every  such  suit  now  pending  in  which  t 
of  debts  or  liens  has  not  been  taken  it  shall  be  the  d 
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iourt  in  ordering  the  account  of  debts  or  liens  to  be  taken  to 
ipecially  direct  that  an  account  be  taken  of  all  delinquent  taxes 
ipon  said  land.  The  commissioner  to  whom  such  decree  is  referred 
hall  ascertain  and  report  the  amount  of  such  delinquent  taxes,  to- 
lether  with  the  interest  thereon,  from  the  fifteenth  day  of  De- 
iember  of  each  year  for  which  said  lands  were  so  returned  delin- 
laent.  And  where  said  lands  have  been  sold  for  said  taxes  said 
lommissioner  shall  further  report  to  whom  sold  and  when  and  the 
imoont  that  will  be  required  to  redeem  the  same.  (1897-8,  p. 
14.) 

Sec.  6268.  Certain  sales  of  land  to  be  conftrmed;  apportioniuent 
»f  purchase  price  of  land  between  taxes,  levies  and  assessments; 
raUdating  certain  form^  sales. — ^Whenever,  in  any  proceedings 
leld  in  any  chancery  court  for  the  purpose  of  subjecting  real  estate 
o  the  payment  of  debts,  or  for  the  sale  of  real  estate  for  any  other 
rarpose,  it  appears  that  the  real  estate  cannot  be  sold  for  enough 
0  pay  off  the  lien  of  taxes,  levies,  and  assessments  returned  de- 
inquent  against  it,  and  it  appears  that  the  purchase  price  offered 
8,  in  the  opinion  of  the  court,  adequate  and  reasonable,  the  said 
»le  shall  be  confirmed,  and  the  court  shall  further  order  and  de- 
jree  the  payment  and  distribution  of  the  proceeds  of  said  sale  pro 
■ata  to  the  taxes,  levies,  and  assessments  due  the  said  State,  county, 
md  corporation,  after  having  first  deducted  the  cost  of  said  pro- 
ieedings  in  court,  which  order  shall  be  certified  to  the  Auditor  of 
Public  Accounts  and  to  the  clerks  of  the  counties  and  corpora- 
tions, and  the  said  clerks  shall  cause  the  lien  of  the  said  taxes, 
evies,  and  assessments  to  be  marked  satisfied  upon  the  list  of  de- 
inquent  lands.  Whenever  it  appears  in  any  chancery  proceedings 
leretofore  had  that  the  proceeds  of  any  sale  of  land  have  been 
»pplied  to  the  payment  of  taxes,  levies,  and  assessments,  and  the 
»me  was  not  sufficient  to  fully  satisfy  the  said  taxes,  levies,  and 
issessments,  it  shall  be' the  duty  of  the  clerks  of  the  said  counties 
ind  cities  to  cause  the  said  liens  to  be  marked  satisfied,  and  a 
lertificate  from  the  clerk  of  said  chancery  court  of  the  facts  shall 
1)6  sufficient  authority  for  the  same.     (1899-00,  p.  397;  1901-2,  p. 

m.) 

Sec.  6269.  Sale)  or  renting  of  property  not  to  be  advertised  until 
twQd  given  by  commissioner;  its  penalty;  what  certificate  to  be  ap- 
pended to  advertisement;  dnty  of  clerk;  his  fee. — ^No  special  com- 
missioner appointed  by  a  decree  or  order  of  court,  or  of  a  judge 
ba  vacation,  to  sell  or  rent  any  property,  shall  advertise  the  prop- 
erty for  sale  or  renting,  or  sell  or  rent  the  same,  until  he  shall 
have-  given  bond  before  the  court  or  judge,  or  the  clerk  of  the 
court  in  his  office,  in  a  penalty,  to  be  prescribed  by  the  court  or 
jndge,  sufficient  to  cover  at  least  the  probable  amount  of  the  whole 
P9rehs8e  money  or  rent,  and  shall  have  obtained  from  the  said 
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clerk  a  certificate  that  the  bond  required  by  law  or  b 
or  order  has  been  given,  which  certificate  or  a  copy  i 
be  appended  to  the  advertisement.  The  clerk  shall  m 
tificate  whenever  the  bond  has  been  given  and  note 
the  proceedings  in  the  cause,  and  shall  receive  there 
twenty-five  cents,  to  be  taxed  in  the  costs  of  the  suit, 
cate  or  a  copy  thereof  shall  be  returned  with  the  repor 
or  renting.     (Code  1887,  §  3398.) 

The  bond  required  by  statute  to  be  given  by  commiss 
lands  can  only  be  given  before  the  court  which  requires  tli 
given,  or  before  the  judge  thereof,  or  clerk  of  court  in  l 
it  is  error  to  direct  clerk  of  other  court  to  take  it.  South 
Mineral  Co.  v.  Chase,  95  Va.   55,   27  S.  E.   826. 

Where  advertisement   to   rent   Is   not   referred    to   in    I 
the  commissioner,  or   in  the  decree  of  sale,   it   will   not,   t 
in    the   record,    be    considered    a    part    thereof   on    appeal. 
Pannill's  Ex'or,  86  Va.  33,  9  S.  E.  419. 

Payment  to  commissioner  who  has  not  executed  bor 
Whitehead  v.  Bradley,  87  Va.  676.  13  S.  E.   195. 

Where  receiver  or  commissioner  collects  money  at  a 
before  giving  bond  and  fails  to  account  for  same,  although  1 
gives  the  bond,  the  purchaser  of  land  can  be  made  to  pay  It 
Woods  V.  Ellis,  85  Va.  471,  7  S.  E.  852. 

See   notes    to   section    6266.      See,    also,    section    6270. 

Sec.  6270.  When  purchaser  relieved  of  liability  fn 
money  or  rent. — When  such  certificate  shall  have  bee 
with  an  advertisement  of  the  sale  or  renting  of  proper 
such  bond  shall  have  been  given  prior  to  a  sale  or 
publich'  advertised,  any  person  purchasing  or  renting 
erty  in  pursuance  of  such  advertisement,  or  in  pursii 
decree  or  order  of  sale  or  renting,  shall  be  relieved  of 
for  the  purchase  money  or  rent,  or  any  part  thereof,  w' 
pay  to  any  special  commissioner,  as  to  whom  the  prop« 
shall  have  been  appended  to  such  advertisement,  or  wh 
given  the  bond  aforesaid.     (Code  1887,  §  3399.) 

Applied   in  Tompkins  v.   Dyerle,    102   Va.   219,    46   S. 
notes  to  section  6266. 

Sec.  6271.  Penalty  on  clerk  for  false  certificate. — 1 
make  a  certificate  as  to  the  bond,  which  is  untrue,  he  a 
ties  in  his  official  bond  shall  be  liable  to  any  person  in 
by;  and,  if  he  issue  such  certificate,  knowing  it  to  be  fa 
in  addition  to  such  liability,  be  fined  not  less  than  fif 
than  five  hundred  dollars,  and,  upon  conviction,  be  re 
his  office,  and  any  commissioner  who  shall  advertise  j 
sale  or  rent,  and  sell  or  rent  the  same  before  he  shall 
bond  as  is  required  by  section  sixty-two  hundred  an 
shall  be  guilty  of  a  misdemeanor.  (Code  1887,  §  34O0. 
Revisers'  Note. — ^The  latter  i>art  of  this  section  fixing 
the  conimJs.sloner  Is  new.     The  headline  does  not  indicate 

Sec.  6272.    Conunissioner  making  sale,  etc.,  to  recei 
money,  etc. ;  duty  of  clerk  when  another  person  appoiBt< 

(2848) 


Digitized  by 


Google 


I.  264] 


OBCBEES  OF  SALE  AND  BECETVEBS 


§6274 


ect  of  payment  by  purchaser,  etc.,  to  commiBsioner  Tnaking  sale, 
;.,  before  notice  of  appointment  of  anotiier  collector;  penalty  on 
rk  for  faihare  to  give  such  notice. — ^The  commissioner,  appointed 
r  the  purpose,  who  makes  the  sale  or  renting,  shall  receive  and 
llect  all  the  purchase  money  or  rent,  unless  by  decree  or  order, 
ne  other  person  be  appointed  to  colleet  the  same ;  in  which  case, 
J  court  shall  require  of  such  person  bond  with  surety  in  such 
oalty  as  to  it  may  seem  fit.  When  such  appointment  is  made,  it 
all  be  the  duty  of  the  clerk  to  give  notice  thereof,  in  writing,  to 
i  purchaser  or  lessee,  to  be  served  as  other  notices  are  required 

law  to  be  served;  but  no  payment  shall  be  made  to  the  person 
appointed,  until  he  shall  have  given  the  bond  required  by  the  de- 
;e  or  order:  Provided,  however,  that  if,  before  the  purchaser  or 
isee  has  received  notice  of  such  appointment,  he  shall  have  made 
y  payment,  on  account  of  the  purchase  money  or  rent,  to  the 
ecial  commissioner,  or  any  person  appointed  for  the  purpose, 
10  made  the  sale  or  renting,  such  special  commissioner,  or  other 
rson,  who  made  the  sale  or  renting,  and  the  sureties  in  his  bond, 
all  be  responsible  for  the  money  so  paid,  and  the  purchaser  or 
see,  who  made  the  payment,  shall  not  be  responsible  therefor. 

any  clerk  fail  to  give  the  notice  hereinbefore  required  to  be 
(Ten  by  him,  he  and  the  sureties  in  his  official  bond  shall  be  liable 

any  person  injured  by  such  failure;  and  he  shall,  moreover,  be 
led  not  less  than  ten  nor  more  than  one  hundred  dollars.  (Code 
87,  §  3401.) 

Revisors'  Note. — ^The  words  "with  surety"  ai^»earlng  In  Une  Ave  of 
e  text  are  new. 

Sec.  8273.    When  collection  of  moneiy  by  commissioner,  etc.,  lar- 

ny. — If  any  special  commissioner  or  receiver,  appointed  by  any 

urt  or  judge  to  collect  money,  and  required  by  law,  or  decree  or 

der  of  the  court  or  judge,  to  give  bond  before  collecting  the 

me,  shall  collect  said  money,  or  any  part  thereof,  without  giving 

eh  bond,  and  fail  properly  to  account  for  the  same,  he  shall  be 

lemed  guilty  of  larceny  of  the  money  so  collected  and  not  so  ac- 

unted  for.    (Code  1887,  §  3402.) 

Sec.  6274.    Proceeding  by  role  against  oommissionnrs,  receivers, 

id  purchasers  at  judicial  sales,  and  their  sureties. — ^Any  court  of 

lis  Commonwealth,  or  the  clerk  thereof  in  vacation,  may,  at  the 

stance  of  any  party  in  interest,  award  a  rule  or  rules  against  any 

mmissioner  or  receiver  appointed  by  or  acting  under  the  author- 

y  of  such  court,  and  against  the  surety  of  such  commissioner  or 

iceiver,  or  against  a  purchaser  at  a  judicial  sale  under  a  decree 

■  order  of  such  court,  and  against  the  surety  or  sureties  of  such 

archaser,  returnable  to  such  a  day  of  the  term  of  said  court  as 

le  court  or  clerk  may  fix,  to  show  cause  why  judgment  shall  not 

5  entered  against  them  for  any  amount  "^hich  the  court  may  as- 

rtain  to  be  due  from  such  commissioner,  receiver,  or  purchaser. 
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A  rule  issued  under  this  section  shall  be  executed  at  ' 
days  before  the  return  day  thereof.     (1887-8,  p.  261.) 

Bevisors'   Note. — This   and   the  three   following   sectioi 
from  tlie  same  act.     The  pre.sent  sections  are  not  limited  t 
and  corporation  courts  as  was  true  under  the  act,  but  gene 
is  used  to  cover  all  proper  courts.      The  act  required  a  not 
days   before  proceeding   on   the   rule.      Section    6274    above 
notice  to  fifteen  days,  which  corresiionds  to  the  time  givei 
004O,  and  which  is  believed  to  be  sufficient.     The  act  prov 
entry  of  an  order  having  the  force  and  effect  of  a  Judgmc 
6274   simply  provides  that  the  court  shall  enter  judgment, 
ment,  of  course,  wUl  stand  like  luiy  other  judgment,  and  in 
of  this  change,  section  5  of  the  act  ha.s  been  eliminated. 

Sec.  6275.    How  cause  heaxd  upon  rule  and  judgment : 

Upon  the  return  of  a  rule  executed  under  the  preced 
upon  any  of  the  parties  thereto,  the  court  may,  at  ai 
neither  party  demand  a  jury,  proceed  to  hear  and  de 
questions  raised  by  such  rule,  and  shall  enter  a  judgm 
such  receiver  commissioner,  or  purchaser,  as  the  case  n 
his  surety  or  sureties,  for  the  amount  appearing  to  be  d 
receiver,  commissioner,  or  purchaser,  or  may  enter 
against  such  of  them  as  may  appear  to  have  been  su 
answer  such  rule.  The  judgment  shall  be  in  favor  of  th 
titled  to  the  money,  or  of  the  general  or  special  rece: 
court,  but  subject  to  the  control  of  the  court,  in  sucl 
cause.  If  it  shall  appear  in  such  proceeding  that  sue 
commissioner,  purchaser,  or  any  of  them,  or  their  sureti 
insane,  or  has  been  convicted  of  felony,  then  such  rt 
awarded  against  the  personal  representative  of  those 
the  committee  of  those  who  are  insane  or  convict,  and 
may  be  rendered  jointly  and  severally  against  such  pe 
resentative,  committee,  and  those  laboring  under  no  d 
the  same  proceeding.     (Id.) 

Sec.  6276.  Trial  by  jury  of  issues  made  upon  rule. — I: 
return  of  such  rule,  any  party  thereto  demand  a  trial  b; 
court  shall  enter  an  order  in  such  chancery  cause  direct 
by  jury  to  ascertain  what  liability,  if  any,  exists  agains 
commissioner,  receiver,  or  purchaser,  as  the  case  may  be 
sureties;  and  the  court  shall  enter  judgment  on  the  verd 
ed  by  the  jury,  but  new  trials  may  be  granted  as  in  oi 
and  notwithstanding  such  rules  be  awarded  and  judgme 
dered  against  part  only  of  the  persons  liable  thereto,  the 
award  new  rules  and  proceed  to  judgment  against  all  1 
who  are  liable  thereto  at  the  same  or  anj'  subsequent  t( 
said  court.  The  provisions  of  this  and  the  two  precedir 
shall  apply  to  sheriffs,  sergeants,  and  other  officers,  and 
ties,  acting  under  any  decree  or  order  of  any  such  chanc 
(Id.) 
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Sec.  6277.  When  sureties  of  purchaser,  commissioner,  or  receiver 
nay  be  proceeded  against  by  rule. — ^Whenever  in  any  case  a  pur- 
ihaser  at  a  judicial  sale,  commissioner,  general  or  special  receiver, 
ir  his  personal  representative,  can  be  proceeded  against  by  rule  for 
he  recovery  of  money  under  the  three  preceding  sections,  in  such 
!ase  the  surety  of  such  purchaser,  commissioner,  or  receiver,  and 
he  personal  representatives  of  said  sureties,  may  also  be  proceeded 
igainst  under  said  sections  in  the  same  manner  for  the  tike  purpose. 
Id.) 

Sec.  6278.  When  sheriff  or  sergeant  to  execute  decree  or  order  of 
ale. — Where  no  special  commissioner  is  appointed  for  the  purpose, 
I  decree  or  order  of  any  court  for  the  sale  of  property  shall  he  ex- 
!cnted  by  the  sheriff  or  sergeant  who  attends  such  court,  unless  the 
>lace  of  sale  be  out  of  his  county  or  corporation,  in  which  case  the 
ale  shall  be  by  the  sheriff  of  the  county  wherein  the  place  of  sale 
8,  or,  if  the  place  be  in  a  corporation,  by  the  sergeant  thereof,  or 
he  sheriff  of  the  county  including  such  corporation,  as  the  court 
aay  direct.  Any  sheriff,  sergeant,  or  other  officer,  receiving  money 
mder  any  order  or  decree,  shall  pay  the  same  as  the  court  may 
trder ;  and  if  he  fail  so  to  do,  he  and  the  sureties  in  his  official  bond 
hall  be  liable  therefor.    (Code  1887,  §  3403.) 

If  sergeant  of  city  where  property  Is  located  is  appointed  receiver, 
t,  is  not  necessary  to  require  him  to  give  bond  for  the  faithful  per- 
Onnance  of  his  duties,  aa  it  is  covered  by  his  official  bond.  Moran  v. 
dinston,  26  Grat.  108. 

Sec.  6279.  Commissions  for  selling  and  collecting. — ^For  the  sery- 
ces  of  commissioners  or  officers  under  any  decree  or  order  for  a 
ale,  including  the  collection  and  paying  over  the  proceeds,  there 
hall  not  be  allowed  any  greater  commission  than  five  per  cent,  on 
he  first  three  hundred  dollars  received  by  them,  and  two  per  cent, 
in  all  above  that.  And  if  a  sale  be  made  by  one  commissioner  or 
>fficer,  and  the  proceeds  be  collected  by  another,  the  court  under 
vhose  decree  or  order  they  acted,  shall  apportion  the  commission 
»etween  them  as  may  be  just.     (Code  1887,  §  3404.) 

Where  on  judicial  sale  'but  part  of  purchase  price  la  collected,  com- 
nisBlons  should  be  allowed  only  on  part  collected,  and  no  extra  com- 
lensatlon  is  allowable  for  extraordinary  efforts  to  sell  the  land.  Womaclc 
'.  Paxton's  Ex'rs,  84  Va.  9,  6  S.  E.  550. 

Cited  but  not  construed,  Young  y.  Young,  109  Va.  222,  63  S.  E.  748. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  132,  section  3. 

Sec.  6280.  Appointment  of  general  receivers ;  their  duties. — ^Each 
iircuit,  corporation  and  city  court  may  appoint  a  general  receiver 
»f  the  court,  who  shall  hold  his  office  at  its  pleasure,  and  whose 
luty  it  shall  be,  unless  it  be  otherwise  specially  ordered,  to  receive, 
ake  charge  of,  and  invest  in  such  securities  as  the  court  may  or- 
ler,  and  in  the  manner  required  by  such  order,  all  moneys  paid 
nto  court,  or  into  bank  or  other  place  of  deposit,  and  standing 
labject  to  th,e  order  of  such  court,  and  all  moneys  thereafter  so 
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paid  under  any  judgment,  order,  or  decree  of  the  court 
to  pay  out  or  dispose  of  the  same  as  the  court  may  or 
cree;  and,  to  this  end,  the  general  receive!"  shall  have  ai 
check  for,  receive,  and  give  acquittances  for  all  such  mon 
1887,  §  3405.) 

Bevisors'  Note. — The  words  "and  city"  found  In  line  two 
are  new. 

Where  there  are  conflicting  claimants  of  a  trust  furic 
prosecuting  separate  suits  in  same  court,  to  subject  it,  the  a 
of  a  receiver  in  one  of  the  suits  on  motion  of  plaintiff  therein 
to  benefit  of  plaintiff  in  other  suit  upon  establishing  his  suj 
to  the  fund.     Beverley  v.  Brooke,  4  Grat.  187. 

One  aggrieved  by  decree  of  court  which  appointed  a  rec< 
against  whom  decree  is  rendered  may  appeal  in  proper  case, 
ceiver    cannot    question    decree    of    court    appointing    him. 
Barbour,  78  Va.   544. 

An  order  appointing  a  receiver  Is  in  nature  of  sequesti 
venting  any  alienation  of  or  interference  with  the  property  w 
sent  of  court,  and  lessee  of  land  from  receiver  on  lease  nol 
by  court  acquires  no  rights  thereunder.  Thornton  v.  Washi 
Bank,  76  Va.  432. 

Receiver  of  railway  company  may  be  held  responsible  fi 
actually  sustained  by .  a  person  through  the  negligence  o( 
agents  and  employees  in  any  case  in  which  the  company  sli 
held.      Melendy  v.  Barbour,  78  Va.  54  4. 

The  order  appointing  receiver  gives  no  advantage  to  par 
for  it  over  other  claimants.      Beverley  v.   Brooke,   4  Grat.   18 

For  monographic  note  on  Receivers,  see  Gibson  v.  R 
Munf.  310,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  A 
chapter  133,  section  15. 

Sec.  6281.  How  securities  taken  and  kept;  power  oj 
over  same. — The  securities,  in  which  under  the  orders  oi 
such  investments  may  be  made,  shall  be  taken  in  the  ni 
general  receiver,  and  be  kept  by  him,  unless  otherwis 
ordered;  and  he  shall  have  power  to  sell,  transfer,  or 
same,  when  ordered  by  the  court  to  do  so,  but  not  othe 
in  case  of  his  death,  resignation,  or  removal,  his  success 
person  specially  appointed  by  the  court  for  that  pur 
have  like  power.     (Code  1887,  §  3406.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  J 
chapter  133,  section  16. 

Sec.  6282.  How  dividends  and  interest  collected  and 
The  general  receiver  shall  collect  the  dividends  and  inte 
the  securities  in  which  investments  have  been  or  may  be 
der  the  orders  or  decrees  of  his  court,  or  under  the  pr 
sections  sixty-two  hundred  and  eighty,  wheh  and  as  oi 
same  may  become  due  and  payable  thereon,  and  shall 
same  in  like  securities,  unless  the  court  has  ordered  < 
some  other  investment,  or  disposition  to  be  made  thereoi 
case  he  sliall  invest  or  dispose  of  the  same  as  the  court 
ordered  or  decreed.     (Code  1887,  §  3407.) 

For   W.    Va.  decisions  on   similar  statute,  eee  Justis'  J 
chapter  133,  section   17. 
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Sec.  6283.  How  accounts  kept  by  nfieivvn;  when  and  how  re- 
(Bts  made  to  their  courts. — He  shall  keep  an  accurate  and  particu- 
tr  account  of  all  moneys  received,  invested,  and  paid  out  by  him, 
lowing  the  respective  amounts  to  the  credit  of  each  case  in  the 
rart,  and  designating  in  the  items  the  judgments,  orders,  or  de- 
rees  of  court  under  which  the  respective  sums  have  been  received, 
ivested,  or  paid  out;  and  on  the  first  day  of  each  regular  term 
E  the  circuit  court,  and  each  term  of  the  corporation  and  city  courts 
esignated  for  the  trial  of  civil  cases  in  which  juries  are  required,  he 
iall  report  to  his  court  a  general  statement,  showing  the  balance 
3  the  credit  of  each  case  in  the  court  in  which  money  has  been 
Bceived  by  him,  the  manner  in  which  it  is  invested,  the  amounts 
jceived,  invested,  or  paid  out  since  his  last  report,  and  the  whole 
mount  then  invested  and  subject  to  the  future  order  of  the  court ; 
nd  he  ^all,  at  any  time  when  required  by  the  court  so  to  do, 
nmish  a  statement  of  the  amount  subject  to  the  order  of  the 
3urt  in  any  case  pending  therein.     (Code  1887,  §  3408.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
iapter  133,  section  18. 

Sec.  6284.  Their  liability.— He  shall  be  liable  for  all  moneys 
'hich  may  come  into  his  hands  as  general  receiver;  and  if  at  any 
ime  he  fail  to  invest  any  sum  of  money,  as  required  by  the  four 
receding  sections,  for  the  space  of  sixty  days  after  the  same  shall 
e,  or  ought  to  have  been,  received  by  him,  or  fail  to  pay  out  any 
ira  of  money,  when  required  by  the  court  to  pay  the  same,  for  the 
pace  of  sixty  days  after  it  shall  come  into  his  hands  for  the  purpose 
f  such  payment,  he  shall  be  charged  with  interest  thereon,  from 
ie  day  when  such  money  was,  or  ought  to  have  been,  received  by 
im,  until  such  investment  or  payment  is  made,  unless,  for  good 
ause  shown  to  the  court,  it  shall  order  otherwise.  (Code  1887, 
3409.) 

Where  receiver  Is  appointed  to  hold  ofl9.ce  duriog  pleasure  ot  court, 
Dd  executes  several  annual  bonds  with  different  sureties,  conditioned 
>r  faithful  performance  of  his  office,  and  dies  without  accounting,  the 
jveral  bonds  are  cumulatlTe  securities,  taking  effect  from  their  re- 
;>ectiTe  dates,  and  liability  of  different  sureties  is  in  proportion  to 
enalties  of  various  bonds.     Walton  v.  Williams,  1  Va.  Dec.  679. 

Where  receiver  Is  directed  to  lend  fund  on  notes  payable  to  him- 
9lf  secured  by  real  estate,  at  six  per  cent.,  with  power  to  sell  same  on 
efault  in  interest,  and  he  lends  the  money  on  notes  secured  on  real 
state  payable  to  another,  at  eight  per  cent.,  and  neglects  to  enforce 
ule  on  default,  so  that  money  is  lost,  he  is  liable  therefor,  though  bad 
Uth  is  not  shown.  Carr'Ei  Adm'r  ▼.  Morris,  85  Va.  21,  6  S.  E.  613; 
larton  v.  Barbour,  104  U.  S.  126,  26  I..  Ed.  672. 

Wliere  a  receiver  failed  to  invest  funds,  as  required  by  the  court 
ppointing  him,  but  held  same  in  his  hands  until  time  of  application  for 
ettlement  of  his  accounts,  it  was  held  that  the  receiver  was  chargeable 
nly  with  simple  interest  on  the  funds  notwithstanding  section  3413  of 
tie  Code  of  1887.     Roller  v.  Paul,   106  Va.  214,  5S  S.  E.  558. 

For  W.  Va.   decisions  on  similar  statute,   see  Justis'  Annotations, 
hapter  133,  section  19. 
Sec.  6285,     Their  bonds. — ^He  shall  annually  give,  before  the 
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court,  a  bond,  to  be  approved  by  it,  in  such  penalty  a 
may  direct,  suflBcient  at  least  to  cover  the  probable  an 
may  come  into  his  hands  in  any  one  year,  and  each  suec 
shall  be  deemed  a  cumulative  security  from  the  time  o 
tion  for  the  faithful  discharge  by  him  thereafter  of  h 
receiver.     (Code  1887,  §  3410.) 

The  provision  that  "each  succesaive  bond  ahall  be  deei 
Ititive  security,"  etc.,  was  incorporated  by  the  revisers  of  ] 
formity  with  the  decision  of  Walton  v.  Witliajos,  1  Va.  Di 
only  three  judges  sat  in  this  case,  one  of  whom  dissented.  It 
best  that  the  ruling  of  the  majority  (which  the  revlsor 
should  be  made  by  the  Code  the  rule  of  decision  in  future  ca 
Address,   2  Barton,  L.  Pr.    (2d  Ed.)    1396. 

For  W.   Va.   decisions   on   similar  statute,   sea  Justis' 
chapter   133,   section!   20. 

Sec.  6286.     Their  compensation. — ^He  shall  receive  as 
sation  for  his  services  such  per  cent,  of  the  amount  r( 
invested  or  paid  out  by  him  in  such  case,  as  the  court 
for   receiving,   investing,   or  paying  out  the   same.      ( 
§  3411.) 

For  W.   Va.   decisions   on   similar  statute,  see  Jnstls' 
chapter  133,  section  21. 

Sec.  6287.    Penalty  for  failure  of  duty.— If  he  fail  \ 

account,  or  to  make  out  and  return  the  statements  i 
section  sixty-two  hundred  and  eighty-three,  he  shall  b( 
a  fine  of  not  less  than  oub  hundred  nor  more  than  or 
dollars,  to  be  imposed  by  the  court *at  its  discretion;  an( 
tion  of  his  official  bond  shall  be  taken  to  embrace  the 
himself  and  his  sureties  for  any  such  fine.  (Code  1887, 
For  W.  Va.  decisions  on  similar  statute,  see  Justis'  . 
chapter  133,  section  22. 

Sec.  6288.  When  interest  payable;  when  compounde 
terest  on  all  loans  made  to  individuals  under  an  order  of 
become  due  and  payable  on  the  first  day  of  January  ne; 
loan  was  made,  and  semi-annually  on  the  first  days  of  J 
July  of  each  succeeding  year,  until  the  principal  is  p« 
1887,  §  3413.) 

Revisers'  Note. — ^Under  this  section  as  It  stood  prior  to  ' 
the  Interest  was  made  due  and  payable  on  the  first  day  of  J 
after  the  loan  was  made  and  ANNTJAliLY  on  the  first  day  ol 
each  succeeding  year,  further  enacting  that  "unless  the  inte 
at  the  time  it  becomes  due  and  payable,  compound  Inten 
charged  thereon  to  the  borrower  from  such  time  until  pttya 
is  made."  The  present  section  enacts  that  the  Interest  shall 
SEAn-ANNUAliLiY  on  the  ilrst  days  of  January  and  July,  an 
sion  concerning  compound  interest  has  been  omitted  and 
pealed. 

The  words  "when  compounded"  should  have  been  strl< 
the  headline  of  this  section. 

For  W.  Va.  decisions  on  similar  statute,  seei  Justla'  t 
chapter  133,  section  23. 

See  note  to   6284,   taken  from  Roller  v.  Paul,   106  Va. 
E.  558. 
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Sec.  6289.  Settlement  of  accounts  of  receivers,  and  examination 
»f  their  bonds  and  of  the  securities  held  by  them. — ^Each  circuit, 
iity  and  corporation  court,  at  its  first  regular  term  after  the  first  day 
jf  January  in  each  year,  by  an  order  entered  of  record,  shall  re- 
juire  one  of  its  commissioners  in  chancery,  other  than  a  commis- 
sioner who  may  have  been  appointed  general  receiver  thereof,  to 
state  and  settle  the  accounts  of  all  the  receivers  of  such  court,  both 
general  and  special,  and  of  all  persons  to  whom  any  money  has  been 
loaned  under  the  order  of  the  court,  or  who  have  money  subject 
to  the  future  order  of  the  court,  and  which  then  remains  undis- 
bursed. The  clerk  of  the  court  shall  furnish  to  such  commissioner 
1  copy  of  the  order  so  made,  with  a  list  appended  thereto,  exhibit- 
ing the  names  of  all  such  receivers  and  persons.  The  said  commis- 
sioner shall  summon  such  receivers  and  persons,  or  the  personal 
representatives  of  such  of  them  as  are  dead,  before  him,  and  audit, 
state,  and  settle  their  accounts,  and  report  the  same  to  the  court  at 
its  next  term  after  such  order  has  been  made.  He  shall  also  cause 
the  bonds  of  the  receivers  of  the  court,  and  the  bonds  or  other  se- 
surities  given  for  any  money  loaned  under  the  order  of  the  court, 
to  be  produced  before  him,  and  shall  ascertain  if  the  obligors  in 
such  bonds,  or  if  such  other  securities  are  sufficient,  and  report 
thereon  to  the  court  at  the  times  before  mentioned.  (Code  1887, 
I  3414.) 

ReiTisors'  Not«. — ^The  word  "city"  in  line  two  of  the  text  is  new. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotation^, 
ihapter  133,  section  24. 

Sec.  6290.  Beports  of  such  settlements,-  etc.,  to  be  recorded; 
vhen  new  bond  or  additional  secnrity  to  be  required;  effect  of  new 
xmd. — The  court  shall  examine  the  reports  required  by  the  preced- 
ing section,  when  the  same  are  made  to  it;  and,  if  satisfied  of  the 
!orrectness  thereof,  shall  order  them  to  be  recorded.  If  it  appears 
"rem  the  report  of  the  commissioner  that  any  bond  of  a  receiver, 
)r  any  bond  or  other  security  given  by  anj'  person  to  whom  money 
las  been  loaned  under  its  order,  is  insufficient,  the  court  shall  order 
idditional  security  to  be  given,  or  a  new  bond  to  be  executed  be- 
:ore  it,  in  such  penalty  as  may  seem  right,  and  witTi  sufficient  sure- 
ties. But  the  execution  of  such  new  bond  shall  not  discharge  the 
atretics  in  any  prior  bond  from  their  liability  for  acts  of  the  prin- 
npal  obligor  done  previous  to  the  execution  of  such  new  bond. 
[Code  1887,  §  3415.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  AnnotatioiUB, 
ihapter  133,  uection  26. 

Sec.  6291.  Suits  against  receivers  in  certain  cases. — Any  receiver 
it  any  property  appointeii  by  the  courts  of  this  Commonwealth 
may  be  sued  in  respect  of  any  act  or  transaction  of  his  in  carrying 
m  the  business  connected  with  such  property,  without  the  previ- 
ras  leave  of  the  court  in  which  such  receiver  was  appointed ;  but 
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the  institution  or  pendency  of  such  suit  shall  not  inter 
delay  a  decree  of  sale  for  foreclosure  of  any  mortgai 
said  property.    (1887,     p.  231.) 

Revlsors'  Note. — This  and  the  two  following  sectioi 
from  tihe  same  act.  I'arts  of  the  act  no  longer  necessat 
omitted.  Attention  is  called  to  the  fact  that  the  langua^ee  o 
limited  to  receivers  of  corporations,  whereas  tlie  revised  s 
to  all  recelvere,  the  word  "property"  being  u.sed  in  liou  of  " 
thus  making  the  sections  confonn  to  the  Federal  statute  on  i 
Ject.      (1  Sup.  Rev.  St.  U.  S.,  p.  014,  section  8.) 

See  Burks'  Pleading  and  Practice,  pp.   61,  633.  , 

Sec.  6292.  Effect  of  judgment  against  receiver. — 
against  a  receiver  under  the  preceding  section  shall  n 
on  the  property  or  funds  under  the  control  of  the  eou 
any  execution  issue  thereon,  but  upon  filing  a  certified  ( 
judgment  in  the  cause  in  which  the  receiver  was  ap 
court  shall  direct  payment  of  such  judgment  in  the  s 
as  if  the  claim  upon  which  the  judgment  is  based  had 
and  allowed  in  said  cause.     (Id.) 

Sec.  6293.  Warrants  against  receiver,  when  to  be  tri 
rant  before  a  justice  of  the  peace  under  the  two  preeet 
shall  be  tried  only  after  ten  days'  notice.     (Id.) 

Sec.  6294.  "Receivers'  Book;"  what  recorded  ther 
dexed;  open  to  inspection. — Each  clerk  of  the  said  cc 
tively  shall  procure,  at  the  expense  of  his  county  or  e( 
book,  to  be  called  the  "Receivers'  Book,"  wherein  he 
the  said  reports,  when  approved  by  the  court ;  and  h( 
an  index  thereto,  showing  the  style  of  the  suit  or  othe 
in  which  money  has  been  paid  as  aforesaid,  and  the 
any  report  respecting  the  same  is  recorded ;  and  the  sai 
be  open  to  the  examination  of  any  person  interested, 
sel,  without  the  payment  of  any  fee  therefor.     (Code  li 

Sec.  6295.  Fees  of  clerks  and  commissioners. — For  r 
reports  required  by  section  sixtj^-two  hundred  and  eigh 
clerks  may  charge,  in  each  case  mentioTied  in  such  rep 
eighteen  cents  to  any  party  in  the  case  seeking  to  recovf 
therein  and  mentioned  in  the  report;  and  said  eommis 
charge,  for  the  reports  made  under  the  said  section,  tl 
allowed  by  law  to  commissioners  in  chancery  for  othe 
be  paid  out  of  the  fund  in  court,  and  chai'ged  to  th 
cases  therein,  in  such  proportions  as  the  court  shall 
(Code  1887,  §  3417.)  "X 

For   W.   Va.    decisions   on   similar   statute,   see   Justis 
chapter  133,  section   27. 

Sec.  6296.    Court  may  appoint  commissioner  to  exec 

writing ;  effect  of  such  deed,  etc. — A  court  of  equity,  in 

in  it  is  proper  to  decree  or  order  the  execution  of  any 

ing,  may  appoint  a  commissioner  to  execute  the  same 
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utioa  thereof  shall  be  as  valid  to  pass,  release,  or  extinguish  the 
fht,  title,  aud  interest  of  the  party  on  whose  behalf  it  is  executed, 

if  such  party  had  been  at  the  time  capable  in  law  of  executing 
e  same,  and  had  executed  it.     (Code  1887,  §  3418.) 

Revlsors'  Note. — See,  as  affecting  this  section,  Acts  1918,  chapter 
12,  p.  444. 

Courts  of  this  State  are  without  jurisdiction  to  sell  and  convey  lands 
it  of  this  State  (Wlmer  v.  Wimer,  82  Va.  890.  5  S.  E.  536,  3  Am.  St. 
)p.  126;  Gibson  y.  Burgess,  82  Va.  650);  but  they  can  act  upon  the 
rson  if  he  be  "within  its  jurisdiction,  and  compel  him  to  convey  it,  or 
herwise  comply  with  its  decree  (Poindexter  v.  Burwell,  82  Va.  607); 
id  compel  him  to  cancel  a  deed  for  suoh  lands  obtained  by  fraud  (Guer- 
nt  y.  Fowler,  1  Hen.  &  M.  5). 

A  deed  made  by  a  special  commissioner  appointed  and  empowered 

convey  land  under  the  statute  passes  the  legal  title  of  all  parties  to 
e  suit.     Hurt  v.  Jones,  75  Va.  341. 

Cited  but  not  construed  in  Clem  v.  Given's'  Ex'r,  106  Va.  145,  59 
B.  567. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
apter  132,  section  4. 

Sec.  6297.  After  final  decree  the  cause  may  be  re-instated  to  ap- 
ont  a  commissioner  to  make  a  deed,  or  to  substitute  a  new  one. — 
ay  cause,  notwithstanding  there  has  been  a  final  decree  therein, 
ay  be  re-instated  for  the  purpose  of  entering  an  order  directing 
deed  to  be  made  to  any  party  which  the  record  clearly  shows  is 
[titled  thereto,  or  for  the  purpose  of  substituting  a  new  commis- 
mer  to  make  a  deed  in  the  place  of  one  previously  appointed  for 
at  purpose,  but  who  has  died  or  become  incapacitated  to  act  he- 
re making  such  deed.    (1899-00,  p.  582;  1901-2,  p.  384.) 

For  comment  on  this  section,  see  11  Va.  Law  Reg.  699. 
Sec.  6298.  How  trustee  appointed  in  place  o{  one  who  is  dead,  re- 
Hied,  removed,  or  declined  the  trust. — Whfti  a  trustee  in  a  will, 
led,  or  other  writing  dies  or  removes  beyond  the  limits  of  the 
ate,  or  declines  to  accept  the  trust,  or  when,  having  accepted,  he 
signs  the  same,  as  he  may  be  allowed  to  do,  the  circuit  court  of 
e  county,  or  the  circuit,  corporation  or  other  court  of  the  city 

which  such  will  was  admitted  to  probate,  or  such  deed  or  other 
riting  is  or  might  have  been  recorded,  or  the  judge  thereof  in 
ication  may,  on  motion  of  any  party  interested,  and  upon  satis- 
ctory  evidence  of  such  death,  removal,  declination,  or  resigna- 
iu,  appoint  a  trustee  or  trustees  in  place  of  the  trustee  named  in 
ch  deed.  (Code  1887,  §  3419;  1889-90.  p.  41;  1897-8,  p.  687;  1902- 
i.  p.  633;  1910,  p.  578.) 

Rfivisors'  Note.— This  and  the  two  following  sections  are  taken  from 
zts  1910,  p.  578.  TIlis  act  conferred  on  the  cleriis  of  circuit  courts  In 
kcation  the  ri^t  to  sultstitute  trustees,  but  the  revised  section  abovd 
ke$i  ttway  this  Jurisdiction  from  the  clerics  and  confers  it  npon  judges 

all  the  courts  named  in  the  section  in  vacation.  It  will  be  observed, 
so,  that  the  latter  part  of  the  above  section  requires  "satisfactory  evl- 
mce"  to  t>e  furnished  as  a  pre-requlsite  to  the  substitution.  See  11. 
1.  I^w  Reg.  1035.  The  last  word  In  the  section,  "deed,"  should  be 
Dstnunent.''     The  error  was  inadvertent. 
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A  proceeding  by  motion  under  statute  to  substitute  a 
for  one  who  has  resigned  determines  no  question  under  the  c 
V.  Atlantic  Savings  &  Loan  Ass'n,  94  Va.  477,  26  S.  E.  834. 

This  section  does  not  apply  to  trustees  who  exercise  a 
power,  or  one  of  personal  confidence,  and  court  of  equity  ha 
Interfere  with  such  trustee  so  long  as  he  acts  In  good  faith 
DlUard,  97   Va.  442,  34  S.  E.   60,   5  Va.  Law  Reg.  562. 

When  a  trust  is  discretionary  or  one  of  personal  con 
section  does  not  apply;  otherwise.  It  does  apply,  although  tl 
invested  with  the  legal  title.      Roller  v.  Catlett,  118  Va.  185, 

Where  order  substituting  trustee  does  not  show  on  whc 
was,  or  that  it  was  on  motion  of  any  one.  It  is  null,  and  s 
such  substituted  trustee  is  void.      Pitzer  v.  Logan,  85  Va.  374 

See    cases    collected    in    note    on    Deeds    of    Trust    Va. 
Wytihe,  p.  189. 

For  W.  Va.   decisions  on  similar  statute,   see  Justis' 
chapter  132,  section  5. 

Sec.  6299.  Notice  of  motion  under  preceding  section, 
under  the  preceding  section  shall  be  after  reasonable  i 
persons  interested  in  the  execution  of  the  trust  othc 
plaintiff  in  such  motion,  and  if  any  of  the  parties  on 
notice  is  required  to  be  served  be  under  twenty-one  yi 
the  court  or  clerk  shall  appoint  some  discreet  and  co 
torney  at  law  as  guardian  ad  litem  to  such  infant  de 
whom  notice  may  be  served.  If  any  such  party  shoul 
or  a  convict,  the  notice  shall  be  served  on  his  committee 
if  none,  a  guardian  ad  litem  shall  be  appointed  for  him 
ner  hereinbefore  provided  for  appointment  of  a  guardi 
for  an  infant.  No  notice  need  be  given  to  a  trustee  ■ 
moved  from  the  State,  declined  to  accept  the  trust, 
signed,  nor  to  the  personal  representative  of  one  wh 
(Id.) 

Bevisors'  Note. — See  revisors'  note  to  the  preceding  s 
act  provided  that  the  court  or  clerk  should  appoint  a  guardiai 
an  insane  party.  Tlie  present  section  provides  that,  in  ca 
|)cr.son  or  a  convict  be  interested,  notice  shall  be  served  on  hi 
if  he  have  any,  but  if  none,  then  a  guardian  ad  litem  shall  t 
The  last  sentence  of  this  section  is  new  and  settles  two  of  th^ 
tions  raised  in  11  Va.  Law  Reg.  1035,  the  other  being  settl< 
6288. 

Sec.  6300.    Who  to  execute  the  trust  until  new  trustee 

— Until  such  appointment  is  made  under  section  sixty-t 
and  ninety-eight :  The  personal  representative  of  a  sc 
trustee,  or  if  there  be  more  than  one  trustee,  and  one 
them  have  died,  resigned,  or  removed  from  the  State,  or 
accept  the  trust,  the  remaining  trustee  or  trustees,  si 
the  trust,  or  so  much  thereof  as  remained  unexecuted  a 
removal,  declination,  or  resignation  aforesaid  (whethe 
subject  be  real  or  personal  propertj')  unless  the  instru 
ing  the  trust  directs  otherwise,  or  some  other  trustee  b 
for  the  purpose  by  a  court  of  chancery  having  jurisdi' 
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!ase.    This  section  and  the  two  preceding  sections  shall  not  apply 

0  any  case  provided  for  by  section  five  hundred  and  ninety.     (Id.) 

Revisors'   Note. — See  i-evLsors'  notes  to  the  two  iH:«cediiig  seetions. 

Whea  a  court  should  appoint  a  new  trustee  In  place  of  one  deceased, 
hough  there  is  a  personal  representative  of  tha  dead  one,  see  Strayer  v. 
:.ong,  83  Va.  715,  718,  3  S.  K.  372. 

Personal  representatives  ot  trustees  are  vested  only  with  naked 
Kjwers.      Sulphur  Mines  Co.  v.  Thompson,  93  Va.  293,  25  S.  E.  232. 

Property  was  held  by  a  testator  at  the  time  of  his  death  upon  a 
.rust  which  vested  in  him  no  discretion  as  to  the  time  or  manner  of  its 
lisposition.  Under  this  section  the  executor  ol  the  deceased  trustee  was 
;harged  with  the  duty  of  "executing  the  trust  or  so  much  thereof  as 
•emained  unexecuted."     Williams  v.   Bond,   120  Va.   678,   91   S.   E.   627. 

Under  section  9,  chapter  174,  Code  1873  (similar  to  this),  personal 
•epresentative  of  sole  trustee  may  execute  trust,  yet  under  section  6303 
;he  court  may  appoint  a  trustee  to  execute  the  trust,  and  the  appoint- 
ment, when  made  conformably  with  statute,  is  valid.  Fisher  v.  Dicken- 
ion,  84  Va.   318,  4  S.  E.   737,  3  Va.  Law  Reg.  667. 

Sec.  6301.    How  trustee  required  to  give  bond;  yrhtia.  to  be  re^ 

moved  and  another  appointed. — After  reasonable  notice  to  a  trus- 
tee, whether  appointed  by  will,  deed,  or  other  writing,  the  circuit 
30urt  of  the  county,  or  any  court  which  would  have  jurisdiction  in 
;quity  to  administer  the  trust,  or  a  judge  thereof  in  vacation,  may, 
3n  motion  of  any  person  interested,  if  it  deem  the  same  proper  for 
the  security  of  the  trust  estate,  order  such  trustee  to  give  bond 
with  surety  before  such  court,  or  before  the  clerk  thereof,  within 

1  reasonable  time  and  in  a  penalty  to  be  prescribed  by  such  court 
w  judge,  for  the  faithful  execution  of  the  trust,  and  may,  if  such 
srder  be  not  complied  with,  or  whenever  for  any  cause  it  appears 
proper,  remove  such  trustee  and  appoint  another  in  his  place.  (Code 
1887,  §  3420.) 

See  Burks'  Address,  2  Barton,  L.   Pr.    (2d  Ed.)   1397. 

Sec.  6302.    Courts  of  equity  may  exercise  same  powers. — ^A  court 

»f  equity,  in  a  suit  pending  to  enforce  or  administer  the  trust,  may 
sxercise  all  the  powers  conferred  by  the  four  preceding  sections  on 
the  courts  therein  mentioned.     (Code  1887,  §  3421.) 

Where  debtor  conveys  property  to  trustees,  who  refuse  to  act,  a 
:ourt  of  equity  may  appoint  others  In  their  stead,  but  should  have  the 
trust  administered  under  Its  own  direction  and  control.  Reynolds  v. 
Bank,  6  Grat.   174. 

On  bill  to  enjoin  sale  of  land  under  trust  deed,  where  injunction 
is  dissolved,  it  appearing  that  trustee  is  bankrupt.  It  is  proper  for  court 
to  retain  control  of  cause  and  administer  trust  under  its  direction,  and 
to  require  trustee  to  give  security.     Hogan  v.  Duke,  20  Oral.  244. 

Where  injunction  for  sale  of  land  is  dissolved,  court  may  retain 
cause,  and  have  sale  made  by  trustee  under  its  direction.  Michie  v. 
Jeffries,  21  Grat.  334,  346. 

Whether  on  dissolving  an  injunction  to  sale  under  trust  deed  a 
sourt  should  dismiss  bill  or  retain  it  with  view  of  supervising  the  trust 
lies  within  discretion  of  court.     Robinson  v.  Mays,  76  Va.  708. 

Chancery  court  has  power  independently  of  this  statute,  to  remove 
rustees  in  deeds  to  secure  creditors,  and  appoint  others.  Lewis  v.  Glenn, 
84  Va.  947,  6  S.   E.  866. 

Sec,  6303.  When  new  trustee  appointed  in  suit  in  equity  in  place 
sf  one  who  has  died. — And  when  in  a  suit  in  equity  it  appears  that 
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a  trustee  has  died,  although  the  heirs  of  such  trustee 
ties,  yet,  if  his  personal  representative  and  the  other 
terested  be  parties,  the  court  may  appoint  another  trus 
of  him  who  has  died,  to  act  alone,  or  in  conjunction  w 
viving  trustee,  as  the  case  may  require.     (Code  1887,  § 

Under   this   section    the   person   substituted   as    trustee 
powers  and  privileges,  and  is  subject  to  all  the  restrictions 
instrument    creating    trust.      Lewis'    Adm'r    v.    Glenn,    84 
S.  E.  866. 

Under  section  8,  chapter  174,  Code  1873    (same  as  thi 
annul  deed  of  settlement  by  debtor  to  trustee  for  wife  and  4 
court's  duty,  upon  trustee's  death,  to  appoint  a  substitute, 
tion  9   provides  that  his  personal   representative  shall  exec\ 
Strayer  v.  Long,   83  Va.   715,  3  S.  E.   372. 

See  case  of  Fisher  v.  Dickenson,  84  Va.  318,  4  S.  E.  73' 
section  6300. 

A  substituted  trustee  is  the  proper  plaintiff  to  recover  i 
due  to  company  of  which  he  is  assignee.  Glenn  v.  Spring 
Fed.  494. 

Sec.  6304.     Substituted  trustees,  their  powers,  dutie 

removed  or  proceeded  a,g:aiiist ;  their  bonds. — Any  perse 

trustee  by  virtue  of  this  chapter  shall  be  substitute 

rights,  powers,  duties,  and  responsibilities  of  the  trust 

such  will,  deed,  or  other  writing:  and  such  substituted 

in  like  manner,  be  removed  or  required  to  give  bond  v 

or  give  a  new  bond  where  one  has  already  been  given 

ceeded  against  in  every  respect  as  an  original  trustee. 

§  3423.) 

Sec,  6305.    Right  of  infant  to  show  cause  a^fainst  deci 

not  be  necessary  to  insert  in  any  decree  or  order  a  pro 

ing  an  infant  to  show  cause  against  it  within  a  certai 

he  attains  the  age  of  twenty-one  years.    But  in  any  ct 

but  for  this  section,  such  provision  would  have  been 

infant  may,  within  six  months  after  attaining  the  ag- 

one  years,  show  such  cause  in  like  manner  as  if  the  de< 

contained  such  provision.     This  right  of  an  infant  i 

affected  by  section  sixty-two  hundred  and  ninety-six. 

§  3424.) 

This  section,  though  allowing  infant  to   show  cause   a 
within  six  months   after  becoming  of  age.   does   not   prevs 
asserting   his   rights    by    next   friend    as    soon   as    he   sees 
Harrison  v.  Wallton's  Ex'r,  95  Va.   721.  30  S.  E.   372,  41 
64  Am.  St.  Rep.  830. 

It  is  well  settled  in  Virginia  that  an  infant,  as  a  gene 
much  bound  by  a  decree  as  an  adult.  He  is  not  permitte 
decree  except  on  grounds  for  which  adult  could,  such  as  frj 
or  error.  Zirkle  v.  McCue,  26  Grat.  517;  Harrison  v.  Wall 
Va.  721,  30  S.  E.  372,  41  L.  R.  A.  703,  64  Am.  St.  Rep.  8J 

The  right  of  infant  to  show  cause  against  a  decree  wh 
interest  after  he  arrives  at  age  must  be  limited  to  extent  f 
existing  at  rendition  of  decree,  and  not  such  as  arose  afterws 
Ex'r  v.  Page,  21  Grat.  6  36;  Morris  v.  Virginia  Ins.  Co.,  i 
S.  E.   383;   Lancaster  v.   Barton,   9  2  Va.   615,   24  S.  E.   251 

After  sale  of  infant's  land  hss  been  conflrmed,  thouj 
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las  been  irregular,  yet  if  purchaser's  title  can  be  made  good,  and  it  is 
lor  infant's  interest  to  confirm  same,  purchase  will  not  be  released,  but 
f  interest  of  infant  will  be  injured  by  sale  It  will  be  set  aside.  Daniel  v. 
;jeitch,  13  Grat.  210. 

Upon  a  bill  by  surviving  partner  against  infant  heirs  of  deceased 
partner  for  sale  of  partnership  land,  a  decree  for  sale  being  made,  after 
nfants  become  of  age,  they  show  that  surviving  partner  was  largely  In- 
lebted  to  firm.  Held,  this  did  not  invalidate  sale.  Pierce's  Adm'r  v. 
rrigg's  Heirs,  10  Leigh  406,  429. 

Although  answer  of  infant  defendant  over  fourteen  years  of  age 
;o  a  bill  of  sale  of  lands  was  neither  signed  nor  sworn  to,  yet  where 
■ecord  shows  answer,  both  signed  and  sworn  to,  she  having  full  knowl- 
edge of  all  proceedings,  consents  to  decree  tor  sale,  is  regularly  proceeded 
Lgainst  as  an  infant  on  the  record,  and  sale  is  net  made  until  after  she 
becomes  of  age,  of  wihich  she  has  full  knowledge,  such  infant  will  tbere- 
ifter  be  estopped  from  setting  up  against  a  ibon?.  fide  purchase,  the  fact 
;hat  she  had  not  signed  and  sworn  to  her  answer.  Lancaster  v.  Barton, 
n  Va.  616,  24  S.  E.  251. 

A  guardian  ad  litem  may  appeal  in  the  names  of  the  infants  by 
liimself  as  such  guardian,  but  if  he  fails  to  do  so  the  infants  may  by 
some  one  as  their  next  friend.      Qivens  v.  Clem,  107  Va.  435,  59  S.  E.  413. 

See  notes  to  section  6316. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  132,  section  7. 

Sec.  6306.  When  title  of  purchaser  at  judicial  sale  not  to  be  af- 
fected.— If  a  sale  of  property  be  made  under  a  decree  or  order  of  a 
eourt,  and  such  sale  be  confirmed,  the  title  of  the  purchaser  at  such 
sale  shall  not  be  disturbed  unless  within  twelve  months  from  such 
confirmation,  the  sale  be  set  aside  by  the  trial  court  or  an  appeal 
be  allowed  by  the  Supreme  Court  of  Appeals,  and  an  order  or  decree 
be  therein  afterwards  entered  requiring  such  sale  to  be  set  aside,  but 
there  may  be  restitution  of  the  proceeds  of  sale  to  those  entitled. 
(Code  1887,  §  3425.) 

Revisers'  Note. — Section  3425  of  the  Code  of  1887  was  taken  with- 
out change  from  the  Code  of  1849  (Code  1849,  p.  676,  chapter  178, 
section  8).  The  section  furnished  protection  to  purchasers  only  in  cases 
where  the  sales  had  been  made  under  decrees  or  orders  after  six  nionth!4 
from  the  date  thereof,  and  u»  the  vast  majority  of  sales  are  made  under 
decrees  less  than  si.v  months  old,  it  followed  that  formerly  a  vast  ma- 
jority of  tlie  purchasers  at  Judicial  sales  were  not  protected.  The  evf\ 
spoken  of  by  the  RevLsors  of  1849  (Report  of  Revisors,  p.  878,  note) 
applies  as  much  to  sales  made  before  the  expiration  of  six  months  as  to 
those  mode  after  the  exi>iration  of  that  period  or  any  other  less  or 
greater  period.  It  boing  of  great  Importance  that  the  title  of  purchasers 
at  judicial  sales  should  be  as  stable  as  the  circumstances  will  permit,  and 
also  of  equal  importance  tliat  no  man  shall  be  deprived  of  his  lands  with- 
out a  sufficient  opportunity  to  have  the  decree  set  aside  or  reversed  If 
erroneous,  the  present  revisors  were  of  opinion  tliat  purchasers  at  Judicial 
sales  should  be  protected  by  providing  that  their*  titles  should  not  lie 
disturbed  unless  within  some  reasonable  period  (named  in  the  above 
section  as  twelve  months  from  the  confirmation),  the  sale  be  set  aside 
by  the  trial  court,  or  an  appeal  be  allowed  by  the  Supreme  Court  of 
Appeals,  on  which  appeal  an  order  or  decree  Is  entered  requiring  the  sale 
to  be  sot  aside.  Of  course,  there  may  be  restitution  of  the  proceeds  to 
those  entitled,  as  formerly. 

Section  3425  of  the  Code  of  1887  was  held  not  to  apply  to  a  v^o- 
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ceedlng  to  compel  purchasers   to   comply   with   their   contra 
head  v.  Bradley,  87  Va.  676,  13  S.  E.  195. 

That  section  applied  to  sales  of  lands  of  Infants  made  i 
erly   brought   for   that    purpose.      Lancaster   v.   Barton,    92 
S.  E.  251. 

When  sale  under  decree  was  confirmed,  confirmation  re 
and  purchaser  was  entitled  to  everything  he  would  have  1 
to  had  confirmation  and  conveyance  been  contemporaneou 
Taylor  v.  Cooper,  10   Leigh   317,   34   Am.   Dec.   737. 

Where   a  sale   of   infant's   land   was  made  six  months 
and  confirmed  without  objection,  it  was  too  late  for  the  pui 
teen  months  afterward  to  object  to  irregularities.     Cooper 
15  Grat.  551. 

Where  sale  was  made  more  than  six  months  after  dec 
and   had   been   confirmed,    it   could    not    be   set   aside   as   to 
Dixon   V.    McCue's  Admx.,    21   Grat.    373.     This   was   true, 
decree  was  erroneous.      Quesenberry  v.  Barbour,  31  Grat.  4! 

If  the  sale  was  made  under  decree,  and  after  six  moni 
date  of  the  decree,  and  such  sale  was  confirmed  the  rights  c 
were  fixed  by  the  statute.      Garland  v.   Pamplin,   32   Grat.   ; 

Under  this  section  as  it  stood  before  the  revision,  it  w 
it  gave  no  protection  to  a  purchaser  who  had  bought  land  i 
decree,  although  the  sale  was  made  more  than  six  months  fi 
of  the  decree.      Brenham  v.  Smith.  120  Va.  30,  90  S.  E.  657 

In  the  case  referred  to  in  the  preceding  paragraph,  th( 
held  void  because  the  statutes  relating  to  the  sale  of  infant 
not  been  substantially  complied  with. 

Sec.  6307.  Vacation  powers  of  chancery  judges ;  wher 
cised;  eflFect  of  vacation  decrees. — Judges  of  courts  exer 
eery  jurisdiction  shall  have  the  same  jurisdictional  j 
chancery  causes  in  vacation  as  is  conferred  upon  sue 
term,  but  such  jurisdiction  shall  not  be  exercised  exce] 
days'  notice  to  all  parties  to  be  affected  thereby,  or  th 
Chancery  causes,  however,  submitted  in  term  may  be 
vacation  without  such  notice;  nor  shall  any  notice  be  ne 
defendant  proceeded  against  by  an  order  of  publication 
the  cause  has  been  matured  and  who  has  not  entered 
anee.  Decrees  in  vacation  shall  have  the  same  force  a 
if  made  in  term,  but  the  lien  of  such  decree  shall  take 
from  the  time  of  day  at  which  it  is  received  by  the  clei 
tered  of  record.  (Code  1887,  §  3426;  1893-4,  p.  233;  18i 
1897-8,  p.  744;  1902-.3-4,  p.  633.) 

Revisers'  Note. — This  section  as  it  .stood  before  the  i 
ferred  only  limited  vacation  powers  on  chancery  judges,  f 
of  the  Code  of  1887,  as  variously  amended,  was  more  liberal, 
of  the  parties  was  generally  required.  It  was  thouglit  that 
powers  should  be  enlarged  to  such  an  extent  as  to  obviate  i 
of  fi-oni  time  to  time  amending  the  .statute  so  as  to  conf< 
powers.  The  revised  section  above  is  intended  to  do  tliis, 
sajiie  time  amply  protect  all  parties  in  intere.st.  It  Ls  inte 
to  oonfer  jurisdiction,  however,  and  not  to  compel  its  excr 

A  vacation  decree  becomes  effective  only  from  time  it  ii 
order  book  of  the  court  in  which  it  is  pending.  Such  an 
on  Sunday  is  void,  and  decree  signed  by  judge  remains  as  I 
been  entered,  on  order  book.     Lee  v.  Willis,  99  Va.  17,  37  S 

.Tudge.   having  before  him   bill   and   exhibits  making  a 
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case,  may,  in  vacation,  order  an  account.  Three  dajrs'  notice  Is  In- 
a4equate,  but  decree  will  not  be  reversed  unlese  the  party  be  injured 
thereby.      Moore  v.  Bruce,  85  Va.  139,  7  S.  E.  195. 

A  decree  entered  without  authority  in  vacation  may  be  so  approved 
at  a  subsequent  term  as  to  become  binding  and  will  not  be  disturbed  if 
no  prejudical  error  Is  discovered  therein.  Mountain  Lake  Co.  v.  Blair, 
109. Va.  147,  63  S.  E.  751. 

Where  plaintiff  applied  for  injunction  to  enjoin  collection  of  judg- 
ment on  ground  that  process  had  not  been  served  on  him,  but  raised  no 
issue  as  to  merits,  and  defendant  by  answer  raised  such  issue,  and  the 
court  of  its  own  motion  in  vacation  made  order  for  an  account,  where- 
upon commissioner  reported  judgment  to  be  valid,  and  court  decreed 
against  plaintiff.  Held,  the  only  question  before  court  waa  validity  of 
judgment,  and  it  had  no  right,  under  the  law  as  it  then  stood,  to  take 
jurisdiction  of  merits  of  judgment.  Finney  v.  Clark,  86  Va.  354,  10 
S.  E.  569. 

Under  the  law  as  it  then  stood,  it  was  held  that  defendants  in  in- 
junction suit  might  after  notice  move  judge  in  vacation  to  dissolve  the 
injunction,  and  in  such  case  the  .iudge  might  dissolve  the  injunction  in 
vacation,  but  he  could  not  then  dlaanisa  the  bill.  Mailer  ▼.  Bayly,  21 
Grat.  521;  Mount  v.  Radford  Trust  Co.;  93  Va.  427,  25  S.  B.  244. 

Where  a  cause  has  been  submitted  'or  hearing  in  vacation  at  day 
not  later  than  a  specified  day  to  be  fixed  by  further  agreement,  deposi- 
tions, taken  and  returned  after  such  submission  and  before  day  fixed  for 
hearing,  may  be  read.     Radford  v.  Fowlkes,  86  Va.  820,  8  S.  E.  817. 

Where  suit  was  brought  lo  enforce  vendor's  lien,  and  an  account 
was  ordered,  and  the  purchaser  at  sole  under  decree  was  owner  of  lien 
end  unsecured  debt  reported  by  commissioner,  and  this  suit  was  con- 
solidated with  another  suit  .to  sell  other  property  of  debtor,  which  was 
sold  and  sale  thereof  confirmed  without  notice  to  creditor,  held  he  was 
a  party  to  suits,  and  entitled  to  notice  of  vacation  proceedings;  but  con- 
firmation will  not  be  set  aside  unless  he  was  prejudiced  thereby.  Tattor- 
son  v.  Eakin,  87  Va.  49,   12  S.  E.  144.. 

Court  has  power  in  vacation  to  remove  person  named  as  commis- 
sioner, and  to  name  another  in  his  stead.  Payette  Land  Co.  v.  Louis- 
ville &  N.  R.  Co.,  93  Va.  274,  ?A  S.  E.  1016. 

After  a  case  had  been  fully  argued  and  submitted,  the  court  might, 
under  section  3427  of  the  Code  of  1887,  as  amended,  either  in  term  or 
vacation,  without  the  consent  of  the  parties,  direct  the  cause  to  be  sub- 
mitted for  decision  and  decree  in  vacation.  WIngfleld  v.  McGehee,  108 
Va.  120,  60  S.   E.  755. 

A  decree  confirming  a  report  of  Hens  disposed  of  a  cause  on  Its 
merits,  and  formerly  could  not  be  entered  in  vacation  except  by  consent 
of  parties.      Harris  v.  Jones,  96  Va.  659.  32  S.  E.  455. 

Section  53,  chapter  167.  Code  1873,  provided  that  decree  In  vaca- 
tion in  chancery  suit  may  be  rendered  by  consent  of  parties.  Acts  1809- 
70,  p.  427,  authorized,  in  certain  cases,  judge  of  hustings  court  of  city  of 
Richmond  to  perform  any  duty  of  judge  of  chancery  court.  Where  a 
chancery  cause  pending  in  said  court  was  by  consent  submitted  to  judge 
thereof  in  vacation,  decree  entered  in  vacation  by  Judge  of  hustings  court, 
acting  as  judge  of  chancery  court,  was  held  valid.  Morriss  v.  Virginia 
Ins.  Co.,  -85  Va.  588.  8  S.  E.  383. 

Sec.  6308.  How  actions  and  proceedings  at  law  beard  in  vaoa^ 
tion ;  consent ;  when  unnecessary ;  effect  of  judgment,  etc. — Any  ac- 
tion or  proceeding  at  law  ponding  in  any  court  may,  by  consent  of 
the  parties,  either  in  person  or  by  counsel,  next  friend,  or  guar- 
dian ad  litem,  in  term  time  entered  of* record,  or  by  like  consent  in 
vacation,  be  submitted  to  the  .judge  of  said  court  for  such  decision 
and  judgment  in  vacation  as  might  be  made  in  term.    Actions  and 

proceedings,  however,  submitted  in  term  may  be  decided  in  vaca- 
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tion  without  such  consent,  nor  shall  such  consent  be  r 
to  a  defendant  against  whom  the  cause  has  been  matur 
of  publication  and  who  has  not  appeared.  If  the  const 
in  vacation  it  shall  be  so  certified  in  any  judgment  : 
vacation.  Whatever  orders  or  proceedings  are  neeess 
pare  the  case  for  a  writ  of  error  may  be  made  in  vai 
orders  made  and  judgments  rendered  in  vacation  shall 
to  the  clerk  of  the  court  and  be  entered  by  him  on  th 
book.  All  such  orders  and  judgments  entered  in  va^ 
have  the  same  force  and  effect  as  if  made  and  entered  i 
a  judgment  for  money  shall  be  effective  only  from  the 
at  which  it  is  received  in  the  clerk's  office  to  be  enterei 
(Code  1887,  §  3427;  1895-6,  p.  177;  1897-8,  p.  754;  190 
1902-3-4,  p.  77;  1904,  p.  312.) 

Rovisors'  Note. — In  view  of  the  preceding  section,  that 
Uon  3427  of  the  Code  of  1887,  as  amended,  upon  ivhicli   tl 
ba.sed,    pertaining   to   cliancery  cau.ses,    has    been   omitted, 
tills  the  revised  section  maizes  no  material  alteration  of  the 

Sec.  6309.  Powers  of  judge  in  vacation  to  enforce  o 
decrees  and  orders. — 'The  judge  of  every  oourt  havi: 
law  jurisdiction  in  civil  eases  shall  have  the  same  power 
that  he  has  in  term  by  process  of  contempt  to  punish  c 
of  and  enforce  obedience  to  any  decree  or  order  made 
in  his  court.  The  orders  and  proceedings  in  such  case  s 
tified  and  entered  of  record  as  provided  in  the  preced 
and  shall  be  as  valid  as  if  made  or  bad  and  entpred  in  t* 
1887,  §  3428;  1895-6,  p.  177.) 

Revlsors'  Note. — The  words,  "every  coiirt  having  comni< 
diction  in  civil  ca.ses,"   appearing  In  lines  one  and  two  of 
used   In  Hen  of   "every   circuit  or   corporation  court."     Th 
made  so  as  to  cover  by  general  language  all  proper  courts 
casc!s  are  provided  for  by  section  6307. 

See  Burks'  Address,   2   Barton,  L.   Pr.    (2d   Ed.)    1389. 

Misconduct  toward  judge  see  note,   12   Va.   Law   Reg.   6 

Sec.  6310.  How  money  under  control  of  court  deposi 
kept;  list  furnished  Auditor  and  examiner  of  record; 
collected. — "Whenever  any  court  shall  order  any  mone 
control  or  in  its  custody  to  be  deposited  in  any  bank 
institution  the  officer  or  person  making  such  deposit  s 
certificate  of  deposit  therefor  and  deliver  the  same  to  i 
the  court  in  which  such  order  was  entered.  Such  clei 
such  certificate  in  the  papers  of  the  suit  or  proceedini 
such  order  was  made,  and  shall  in  a  book  kept  for  that  p 
a  record  of  such  money,  showing  the  style  of  such  sii 
proceedings,  the  date  of  the  order  of  such  deposit,  the 
such  deposit,  the  place  of  such  deposit,  and  the  court  in 
order  was  entered ;  and  he  shall  from  time  to  time  as 
drawn  on  said  fund  charge  the  same  against  said  de 
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shall  also  furnish  the  Auditor  of  Public  Accounts  on  February  first 
of  each  year  with  a  copy  of  Such  record  thus  made  by  him  showing 
the  balance  on  hand  February  first;  and  the  said  Auditor  shall  keep 
a  record  of  same  in  a  book  kept  by  him  for  that  purpose.  The  said 
clerk  shall  also  furnish  a  like  list  of  such  balances  to  the  examiner 
of  records  who  shall  examine  the  same,  and  if  found  correct  he 
shall  report  same  to  the  commissioner  of  revenue  of  his  county  or 
city,  who,  if  they  be  not  otherwise  taxed,  shall  enter  the  same  upon 
his  property  book  and  assess  the  proper  tax  thereon,  which  shall  be 
paid  by  such  bank  or  banking  institution  to  the  treasurer  of  such 
county  or  city  upon  the  presentation  of  the  proper  tax  bill  there- 
for, and  the  amount  so  paid  shall  be  credited  against  such  deposit, 
and  the  date  and  amount  of  such  credit  shall  be  endorsed  on  the 
certificate  by  the  clerk.     (Code  1887,  §  3429;  1897-8,  p.  758.) 

Revisors*  Note. — This  section  Is  taken  from  the  flrst  part  of  the  act 
cited.     The  last  tivo  lines  are  new. 

Sec.  6311.  Proceedings  where  money  has  remained  under  control 
of  court  for  five  years  without  known  owner  or  claimant. — iWhen- 
ever  any  money  shall  have  remained  for  five  years  in  the  custody 
or  under  the  control  of  any  court  of  this  Commonwealth  without 
any  owner  or  claimant  thereof  known  to  the  court  claiming  such 
funds,  such  court  shall,  where  the  amount  is  one  hundred  dollars  or 
upwards,  cause  a  publication  to  be  made  once  a  week  for  four  suc- 
cessive weeks  in  some  newspaper  printed  in  the  city  of  Richmond, 
and  unless  the  court  be  a  court  held  in  the  said  city,  also  in  some 
other  convenient  newspaper  printed  in  the  State,  setting  forth  the 
amount  of  such  money,  the  source  from  which  it  was  derived,  in 
what  court  and  in  what  suit  or  proceeding  it  is  held,  and  in  whose 
hands  it  is,  and  requiring  all  persons  having  any  claim  to  the  said 
monej-  to  appear  before  the  court  within  such  time  after  the  com- 
pletion of  the  publication  as  the  court  may  prescribe  and  establish 
their  claim.  If  the  sum  be  less  than  one  hundred  dollars,  the  court 
shall  direct  the  same  to  be  paid  into  the  treasury  of  the  State,  and 
a  proper  voucher  for  the  payment  taken  and  filed  among  the  records 
of  the  court.     (1897-8.  p.  758.) 

Revisors'  Xote. — This  section  is  taken  from,  the  latter  part  of  tlie 
act  cited.  It  should  be  noted  that  now  the  publication  applies  oidj  to 
sums  of  one  hundre<I  dollars  or  more,  and  tiutt  the  section  dlrectt  snms 
of  less  than  one  hundred  dollars  to  be  paid  into  the  treasury  without 
publication.  Binall  sums  of  money  will  not  bear  the  expense  of  the 
publication. 

Sec.  6312.    When  court  shall  order  it  to  be  paid  into  the  treasury. 

— If  no  person  appear  and  show  title  in  himself  the  court  shall  order 
the  money,  after  deducting  therefrom  the  costs  of  such  publication 
if  such  publication  is  made,  and  any  other  proper  charges,  to  be 
paid  into  the  treasury  of  the  State  and  a  proper  voucher  for  the 
payment  to  be  taken  and  filed  among  the  records  of  the  court.  (Code 
1887,  §  3430;  1897-8,  p.  667.) 
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Sec.  6313.    How  Auditor  to  keep  account  of  it. — The 

Public  Accounts  shall,  in  a  book  provided  for  the  purp( 
account  of  all  money  thus  paid  into  the  treasury,  si 
amount  thereof,  when,  by  whom,  and  under  what  order 
and  the  name  of  the  court,  and,  as  far  as  practicable,  a 
of  the  suit  or  proceeding  in  which  the  order  was  made, 
as  known,  the  names  of  the  parties  thereto.  (Code  1887, 
Sec.  6314.  How  person  entitled  to  the  money  may  n 
Money  thus  paid  into  the  treasury  shall  be  paid  thereout 
son  entitled  thereto,  who  has  not  asserted  a  claim  to  the 
suit  or  proceeding  in  which  it  was  held  as  aforesaid, 
factorj-  proof  that  he  is  so  entitled.  If  the  claim  do  not 
hundred  dollars,  it  may  be  presented  to  and  allowed  by 
of  Public  Accounts  upon  the  proof  aforesaid.  If  the  cl 
sented  be  rejected  by  the  Auditor,  or  if  the  claim  excee 
dred  dollars,  the  claimant  may  proceed  for  its  recovery 
cuit  Court  of  the  city  of  Richmond  in  the  manner  provic 
ter  one  hundred  and  three.  If,  in  such  proceeding,  tl 
established,  the  net  amount  thereof  (after  deducting  eos1 
proper  charges)  shall  be  paid  to  the  claimant  out  of  the 
the  warrant  of  the  said  Auditor.  The  limitation  prescri 
tions  twenty-one  hundred  and  seventy-nine  and  twen; 
dred  and  eighty-three,  shall  apply  to  any  claim  presente 
ed  under  this  section.     (Code  1887,  §  3432.) 
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Sec.  6315.    Injunction  to  protect  plaintiff  in  snit  for  specific  prop- 

ty. — .An  injunction  may  be  awarded  to  protect  any  plaintiff  in  a 
it  for  specific  property,  pending  either  at  law  or  in  equity,  against 
jury  from  the  sale,  removal,  or  concealment  of  such  property. 
'ode  1887,  §  3434.) 

For  monographic  note  on  Injunctions,  see  Claytor  v.  Anthony,  16 
at.  518,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
apter  133,  section  1. 

Sec.  6316.  Bill  of  review,  within  what  time  allowed,  injanction 
ay  be  awarded  on  it. — A  court  or  judge  allowing  a  bill  of  review 
ay  award  an  injunction  to  the  decree  to  be  reviewed.  But  no 
11  of  review  shall  be  allowed  to  a  final  decree,  unless  it  be  ex- 
bited  within  one  year  next  after  such  decree,  except  that  an  in- 
,nt  or  insane  person  may  exhibit  the  same  within  one  year  after 
e  removal  of  his  or  her  disability.  And  in  no  case  shall  such  a 
11  be  fried,  without  the  leave  of  the  court  first  obtained,  unless 
be  for  error  of  law  apparent  upon  the  face  of  the  record.  (Code 
i87,  §  3435;  1899-00,  p.  770.) 

Infants. — Under  statute  infant  may  flle  bill  of  review  on  becoming 
fui;  age.  and  is  entitled  (o  show  and  have  corrected  any  error  to  his 
ejudice,  but  error  must  be  such  as  existed  at  time  of  decree,  and  not 
ich  as  may  arise  afterwards.  If  decree  Is  for  his  benefit,  there  is  no 
.use  which  tiiey  can  show  to  their  prejudice.  Morris  v.  Virginia  Ins. 
).,  85  Va.  588,  8  S.  E.  383. 

On  bill  of  review  by  infants  they  have  right  to  show  any  cause  in 

e  record  against  the  original  decree,  and  court  will  not  only  correct 

Tors  of  law  apparent  on  the  decrees,  but  will  look  Into  all  the  plead- 

gs  and  proceedings,  and  correct  whatever  error  of  law  there  may  be 

the  record.     Pracht  v.  Lange,  81  Va.  711. 

Assignees. — Neither  bills  of  review  nor  petitions  for  rehearing  He 
>T  assignees.  Armstead  v.  Bailey.  83  Va.  242,  2  S.  E.  238.  Gibson  v. 
reen's  Adm'r,  89  Va.  524.  1  6  S.  E.  661. 

After-discovered  evidence. — A  bill  Of  review  for  after-discovered  evl- 
snce  should  be  refused  where  the  finding  sought  to  be  reviewed  had 
jen  made  more  than  one  year  prior  to  the  filing  of  the  bill,  or  where, 
filed  In  time,  the  allegations  would  not  have  been  sufficient  to  warrant 
reversal,  or  where  the  allegations  related  to  mtitters  with  which  com- 
tainants  were  no  longer  concerned.  Goode  v.  Bryant,  118  Va.  314, 
7  S.  E.  588. 

Bill  of  review  must  be  supported  by  affidavit  that  the  evidence  is 
ot  only  new,  but  could  not  have  been  obtained  by  due  diligence  before 
le  hearing,  and  there  must  be  also  an  affidavit  of  the  witness  to  the 
ewly-discovered  evidence.  Kern,  &c.  v.  Wyatt,  &c.,  89  Va.  885,  17 
.  E.  549. 

Umitations. — It  is  not  necessary  to  plead  the  act  of  limitation  to  a 
ill  of  review,  for  It  ought  to  appear  in  the  bill  itself  that  It  Is  exhibited 
ithin  the  time  prescribed  by  law,  or  that  the  complainant  is  protected 
y  some  of  the  savings  in  the  act;  otherwise  it  ought  not  to  be  received, 
hepherd  v.  Larue,  6  Munf.   529. 

Whilst  a  bill  of  review  (under  Code  1873,  chapter  175,  section  5) 
0  a  final  decree  cannot  be  brought  after  three  (now  one)  years  (Han- 
ock  v.  Hutcherson,  76  Va.  609),  a  petition  to  rehear  interlocutory  de- 
ree  is  not  limited  by  any  statutory  bar.  Kendrick  v.  Whitney,  28  Grat. 
46. 

Where  bill  in  nature  of  a  bill  of  review  is  filed  to  correct  a  mistake 
leainst  which  court  might  have  relieved  as  a  matter  of  original  equity 
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Jurisdiction,  and  such  'bill  is  filad  within  a  year  of  the  cUscovery  of  8i 
mistake,  the  limitation  prescribed  by  law  aa  to  bills  of  review  will 
apply.     Pore  v.  Foster,  86  Va.  104,  9  S.  E.  497,  6  Va.  Law  Reg.  52. 

The  limitation  of  one  year  prescribed  by  this  section  within  »h 
a  bill  of  review  must  be  filed  is  subject  to  no  exceptions  which  are 
contained  in  this  section.     No  inherent  equity  can  create  an  except 
when  the  statute  does  not  make  one.     Matthews  Co.  v.  Pirogress  Co..  1 
Va.   777,   62   S.   E.  924. 

Generally. — For  decisions  bearing  upon  the  subject  of  this  statt 
though  not  expressly  construing  it,  see  Diamond  State  Iron  Co.  r.  AJ 
K.  Rarig  Co.,  93  Va.  595,  25  S.  E.  894,  as  to  bill  of  review  for  aft 
ward  discovered  evidence;  Craufurd's  Adm'r  v.  Smith's  Ex'r,  93  Va.  ( 
23  S.  E.  235,  25  S.  E.  657;  Heermans  v.  Montague,  2  Va.  Dec.  6,  20  S. 
899;  Sanders  v.  Burk,  2  Va.  Dec.  175,  22  S.  E.  516;  Shepherd's  Adi 
V.  Chapman's  Adm'r,  2  Va.  Dec.  88,  21  S.  E.  468:  Beatty  v.  Barley, 
Va.  11,  32  S.  E.  794;  Dellinger  v.  FoHz,  93  Va.  729,  25  S.  E.  998;  Maa 
V.  King,  1  Va.  Dec.  63;  Trevelyan'a  Adm'r  v.  Loftt,  83  Va.  141,  1  S. 
901;  Thomson  v.  Brooke,  76  Va.  160;  Davis  v.  Morris"  Ex'rs,  Id.  ! 
Rawlings'  Ex'r  v.  Rawlings,  75  Va.  76;  Armistead  v.  Bailey,  11  Va.  L 
J.  620,  2  S.  E.  38;  Connolly  v.  Connolly,  32  Grat.  657;  Sands  v.  Lynha 
27  Grat.  291,  21  Am.  Rep.  348;  Wayland  v.  Crank's  Ex'r.  79  Va.  6C 
Ambrouse's  Heirs  v.  Keller,  22  Grat.  769;  Campbell's  Ex'rs  v.  Can 
bell's  Ex'r,  Id.  649;  Carter  v.  Allan,  2J  Grat.  241;  L.ald!ey  v.  Merrlfie 
7  Leigh  346;  Thornton  v.  Stewart,  Id.  128;  Royall's  Adm'rs  v.  Johns( 
1  Rand.  421;  Hodges  v.  Davis,  4  Hen.  &  M.  400;  Braxton  v.  Lees  Hei 
Id.  376;  Quarrler  v.  Carter's  Representatives,  Id.  242;  Banks  v.  Andi 
son,  2  Hen.  &  M.  20;  Triplett  v.  Wilson,  6  Call  47;  Roberts'  Widow 
Stanton,  2  Munf.  129,  6  Am.  Dec.  403;  Winston  v.  Johnson's  Ei' 
Id.   305. 

See  monographic  note  on  Bills  of  Review  to  Campbell's  Ex'rs 
Campbell's  Ex'r,  22  Grat.  649,  Va.  Rep.  Anno.,  and  note  to  Metier 
Adm'r  v.  Hagan,   18  Grat.   231.  Va.  Rep.  Anno. 

See  notes  to  section  6305,  Gregory's  Forms  No.  138. 

Discussed,   13  Va.  Law  J.   46. 

For  W.  Va.  decisions  on  similar  statute,  see  Jnstis'  Annotatioi 
chapter  133,  section  5. 

Sec.  6317.  Injunctions  in  certain  cases. — Every  court  or  judge  a 
thorized  to  award  injunctions  shall,  where  such  injunction  is  grai 
ed  without  notice  to  the  adverse  party,  prescribe  in  the  injunetw 
order  the  time  during  which  the  injunction  shall  be  eflfective,  ai 
after  the  expiration  of  such  time  the  said  injunction,  unless  prei 
ously  enlarged  as  hereinafter  provided,  shall  stand  dissolved.  Tl 
party  to  whom  such  injunction  is  awarded  may  within  such  tii 
give  notice  to  the  adverse  party  or  to  his  attorney  at  law  or 
fact  of  the  time  and  place  at  which  he  will  move  the  court  or  judj 
to  whom  the  bill  is  addressed  to  enlarge  such  iujunction,  or  to  grai 
a  further  injunction,  and  such  adverse  party  may  within  such  tin 
and  after  like  notice  move  the  said  court  or  judge  to  dissolve  sue 
injunction,  and  on  such  motion  by  either  of  said  parties  the  sai 
court  or  judge  may  dissolve  or  enlarge  said  injunction  or  grant 
further  injunction.  From  any  order  dissolving  such  injunction  < 
refusing  to  grant  a  further  injunction  there  shall  be  no  appeal  ;bi 
this  section  shall  not  prevent  either  party  from  applying  to  a  judj 
of  the  Supreme  Court  of  Appeals  for  an  injunction  as  provided  i 
section  sixty-three  hundred  and  twenty,  who  may  award  an  ii 
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action  in  accordance  with  that  section.    (1895-6,  p.  728;  1908,  p. 

:.) 

A  decree  that  not  only  dissolved  an  Injunction  'but  dismissed  the 
aintiff's  bill,  awarded  costs,  and  directed  the  sheriif  to  proceed  with 
rtain  executions  as  if  no  injunction  had  been  granted,  is  a  final 
scree  and  may  be  appealed  from,  notwithstanding  this  section.  Neblett 
Shackleton,  111  Va.  707,  69  S.  E.  946;  see  editorial  on  this  case,  16 
1.  Law  Reg.   853. 

Sec.  6318.    Jurisdiction  of  injunctioiis. — Jurisdiction  of  a  bill  for 

1  injunction  to  any  judgment  or  judicial  proceeding  shall  be  in 

le  court  in  which  the  judgment  was  rendered  or  such  proceeding 

pending ;  except  that  jurisdiction  of  an  injunction  to  a  judgment 

'  a  justice,  or  to  any  proceeding  before  a  justice,  shall  be  in  the 

rcuit  court  of  the  county,  or  the  circuit,  corporation,  or  other  court 

t  the  city,  having  chancery  jurisdiction  of  the  county  or  city  in 

hich  the  judgment  was  rendered  or  such  proceeding  is  pending; 

id  jurisdiction  of  an  injunction  to  any  other  act  or  proceeding 

lall  be  in  the  circuit  court  of  the  county  or  the  circuit,  corpora- 

on,  or  other  court  of  the  city,  having  chancery  jurisdiction,  in 

hich  the  act  or  proceeding  is  to  be  done,  or  is  doing,  or  appre- 

»nded.     (Code  1887,  §  3436;  1899-00,  p.  996;  1902-3-4,  p.  572.) 

Jurisdiction  in  Tacation. — The  judge  of  the  circuit  court  has  no  juris- 
ction  to  perform  any  judicial  functions  In  vacation,  except  where  the 
)wer  is  e.xpressly  conferred,  as  to  grant  injunctions  and  appeals,  and 
ich  other  functions  as  are  expressly  authorized  by  law.  Chase  v. 
iller,  88  Va.  791,  14  S.  B.  545;  and  note,  6  Va.  Law  Reg.  720.  See 
ictions  6307,  6308. 

Wtiat  court  must  Iiear  and  determine  injunction. — An  injunction 
mnot  be  entertained  In  any  county  or  corporation  other  than  that  in 
hich  the  act  or  proceeding  is  to  be  done,  or  is  doing,  or  apprehended. 
orfolk  &  W.  R.  Co.  v.  Postal  Tel.  Cable  Co.  (two  cases)  88  Va.  932, 
56,  14  S.  E.  689,  690. 

BUI  by  defendant  in  execution  to  enjoin  a  levy  thereunder  musi  bo 
ed  in  court  of  county  in  which  the  judgment  was  rendered.  Beckley  v. 
ilmer,  11  Grat.  625. 

The  forty-first  section  of  the  circuit  superior  law  (Supp.  to  Rev. 
ade  1819,  chapter  109),  conferring  on  judges  of  superior  courts  gen- 
•al  jurisdiction  to  award  injunctions  either  within  or  without  their 
rcuits,  but  requiring  such  injunctions  to  .be  directed  to  the  clerk  of  the 
lurt  of  the  county  or  corporation  in  which  the  judgment  is  rendered  or 
■oceeding  apprehended,  does  not  give  them  jurisdiction  to  hear  and 
itermine  the  cause,  but  the  injunction  only.  Randolph's  Ex'r  v.  Tucker, 
)   Leigh   655. 

Where  bijunction  is  ancillar>-. — Section  4,  chapter  179,  Codd  1860, 
milar  to  this  section,  applies  only  to  a  pure  bill  of  injunction;  and, 
here  injunction  is  merely  ancillary  to  principal  relief  prayed  for,  the 
lurt  having  jurisdiction  of  the  parties  may  properly  award  Injunction, 
Lough  property  embraced  in  injunction  order  be  located  elsewjiere.  Win- 
on  V.  Midlothian  Coal  Min.  Co.,  20  Grat.  686:  Muller  v.  Bayly,  21 
rat.   521.      But  see   Muller  v.   Bayley,   21   Grat.   621. 

Generally. — As  to  whether  judge  of  court  not  having  jurisdiction  to 
sar  and   determine   may  award   injunction,  see   6  Va.   Law  Reg.   720. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls"  Annotations, 
lapter  133,  section  4. 

Sec.  6319.    General  jurisdiction  of  judges  to  award  them.— Every 
idge  of  a  circuit  or  corporation  court  or  of  a  city  court  having 
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chancery  jurisdiction  shall  have  a  general  jurisdiction  in  awardii 
injunctions,  wliotiier  the  judgment  or  proceeding  enjoined  be  in 
out  of  his  circuit  or  city,  or  the  party  against  whose  proceedin 
the  injunction  be  asked  resides  in  or  out  of  the  same.  (Code  18f 
§  3437.) 

Revisors'  Note. — The  words  "or  of  a  city  court  havln;  dumce 
Jurisdiction"   found   in  lines  two  and   three  of  the  text  are  new. 

See  note  fram  Randolph's  Ex'r  v.  Tucker,  10  Leigh  655,  und 
sectioa  6318. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioi 
chapter  133,  section  6. 

Sec.  6320.  When  court  or  jadge  refuses  injimctioii,  judge 
Court  of  Appeals  may  award  it. — When  a  circuit  or  corporatii 
court,  or  city  court  having  chancery  jurisdiction,  or  a  judge  thei 
of,  shall  refuse  to  award  an  injunction  or  having  awarded  a  tei 
porary  injunction,  dissolves  or  refuses  to  enlarge  the  same,  a  co] 
of  the  proceedings  in  court,  and  the  original  papers  presented 
the  judge  in  vacation  with  any  orders  entered  in  the  proceedinj 
may  be  presented  to  a  judge  of  the  Supreme  Court  of  Appeals,  w 
may  thereupon  either  award  an  injunction,  or  reinstate  the  injui 
tion  dissolved,  or  enlarge  the  injunction.  (Code  1887,  §  3438;  19( 
p37.) 

Revisors'  Note. — The  Avords  "or  olty  court  having  chancery  tor 
diction"  api>oaring  in  line  two  of  the  text  are  new. 

Where  a  circuit  court  refuses  to  award  an  injunction,  the  reme 
is  by  application,  accompanied  by  original  papers,  and  order  of  retni 
to  a  judge  of  Court  of  Appeals,  who  may  review  action  of  lower  cm 
and  award  the  injunction.     Wilder  y.  Kelley,  88  Va.  274,  13  S.  B.  4! 

Judge  of  Court  of  Appeals  has  original  Jurisdiction  to  grant  i 
Junction  refused  by  inferior  court;  but  where  inferior  court  awards  : 
Junction,  and  then  dissolves  it  on  merits,  he  cannot  grant  a  new  i 
junction  or  reinstate  old  one  on  case  made  by  bill.  Fredenheim  v.  Rol 
87  Va.  764,  13  S.  E.  193,  266.  This  case  was  decided  before  theamei 
ment  of  1908. 

An  injunction  refused  by  judge  of  circuit  court  and  by  a  Judge 
Supreme  Court  may  be  awarded  by  another  judge  of  Supreme  Con 
Jaynes  v.   Broclt,   10   Grat.   211. 

This  section  does  not  restrict  the  right  of  appeal  under  secti 
6336,  in  a  case  for  equitable  relief  by  injunction.  French  v.  Chapin 
Co.,  118  Va.   117,  86  S.  E.   842. 

Quaere.     Whether  judge  of  Court  of  Appeals  has  authority  as  an« 
lary  to  his  power  to  grant  an  injunction  under  this  section,  to  appol 
a   receiver?      Va.-Tenn.    *    Car.   S.   &   I.   Co.   v.    Vvllder,    88   Va.  942, 
S.  E.  809.     It  seems  to  have  been  held  in  Fredenheim  v.  Rohr,  87  \ 
764.  13  S.  E.  193,  that  a  judge  of  the  Court  of  Appeals  has  sua*!  pow< 

Cited   but  not   construed,   Neblett  v.   Shackleton,   111  Va.  707. 
S.  E.  946. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioi 
chapter  133,  section  7. 

Sec.  6321.    To  what  clerk,  judge's  order  for  injunction  directed. 

Every  order,  awarding  an  injunction,  made  under  the  two  prece 
ing  section.s,  shall  be  directed  to  the  clerk  of  such  court  as  h; 
jurisdiction  under  section  sixty-three  hundred  and  eighteen  ai 
the  proceedings  thereupon  shall  be  as  if  the  order  had  been  in»< 
by  such  court,  or  the  judge  thereof.  (Code  1887,  §  3439.) 
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For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  133,  section  9. 

Sec.  6322.  Equity  of  injunction  bill  to  be  shown  by  affidavit  or 
)tlierwise;  notice  to  adverse  party  of  application  may  be  required. 

—No  injunction  shall  be  awarded  in  vacation,  or  in  court,  in  a 
■ase  not  ready  for  hearing,  unless  the  court  or  judge  be  satisfied,  b}' 
iffidavit  or  otherwise,  of  the  plaintiff's  equity;  and  any  court  or 
iudge  may  require  that  reasonable  notice  shall  be  given  to  the 
idverse  party,  or  his  attorney  at  law  or  in  fact,  of  the  time  and 
)lace  of  moving  for  it  before  the  injunction  is  awarded,  if,  in  the 
)pinion  of  the  court  or  judge  it  be  proper  that  such  notice  should 
le  given.    (Code  1887,  §  3440.) 

Affidavit  by  president  of  complainant  corporation  that  facts  alleged 
ire  true  so  far  as  the  same  are  within  his  knowledge,  and  that  as  to  other 
aatters  he  believes  them  to  be  true,  is  sufficient.  Southern  Ry.  Co.  v. 
Washington,  A.  &  Mt.  V.  Ry.  Co.,   102  Va.   483,  46  S.  E.   784. 

It  is  error  for  the  issue.=!  in  an  injunction  suit  to  be  heard  and  deter- 
Dined  upon  affidavits  only  and  a  perpetual  injunction  granted  thereon. 
i^irginian  R.  Co.  v.  Echols,  117  Va.  182,  83  S.  E.  1082. 

For  W.  Va.  decisions  on  similar  statute,  so©  Justis'  Annotations, 
hapter  133,  section  3. 

See  Gregory's  Forms  Nos.   14.9,  357. 

Sec.  6323.  Court  or  judge,  awarding  injunction  to  restrain  re- 
Qoval  of  property  out  of  State,  may  require  forthcoming  bond. — A 

curt  or  judge,  awarding  an  injunction  to  restrain  the  removal  of 
)roperty  out  of  the  State,  may  require  bond  with  security  to  be 
;iven  before  such  officer,  and  in  such  penalty  as  the  court  or  judge 
nay  direct,  with  condition  to  have  the  property  forthcoming  to 
bide  the  future  order  or  decree  of  the  court,  and,  unless  such  bond 
le  given,  may  order  the  officer  serving  its  process  to  take  possession 
if  the  property,  and  keep  it  until  the  bond  be  given,  or  until  the 
urther  order  of  the  court.     (Code  1887,  §  3441.) 

The  requiring  of  the  bond  is  in  the  discretion  of  the  court,  HoUldaj' 
■.  Coleman,  2  Munf.  162. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
hapter  133,  section  8 

Sec.  6324.  Injunction  bond ;  when  required,  and  before  whom  giv- 
n;  its  penalty  and  condition;  endorsement  on  subpoena;  when  in- 
unction of  no  effect. — An  injunction  (except  in  the  case  of  a  per- 
onal  representative  or  other  person  from  whom,  in  the  opinion  of 
he  court  or  judge  awarding  the  same,  it  may  be  improper  to  require 
lond),  shall  not  take  effect  until  bond  be  given  in  such  penalty  as 
he  court  or  judge  awarding  it  may  direct,  with  condition,  as  to 
he  court  shall  seem  just  and  proper  in  the  case,  either  to  pay  the 
udgment  or  decree  (proceedings  on  which  are  enjoined)  or  to  pay 
he  value  of  the  property  levied  on  by  the  officer,  where  there  has 
leen  a  levy,  or  to  have  the  property  forthcoming  to  abide  the  fu- 
ure  order  or  decree  of  court,  and,  in  either  case,  to  pay  all  such 
osts  as  may  be  awarded  against  the  party  obtaining  the  injunction, 
nd  all  such  damages  as  may  be  incurred,  in  case  the  injunction 
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shall  be  dissolved,  and  with  a  further  condition,  if  a 
bond  has  been  given  under  said  judgment  or  decree, 
and  save  harmless  the  sureties  in  said  forthcoming  b( 
representatives  against  all  loss  or  damage  in  conseq 
suretyship,  or,  if  the  injunction  be  not  to  proceedings  o 
or  decree,  with  such  condition  as  the  said  court  or  ju 
scribe.  The  bond  shall  be  given  before  the  clerk  of 
which  judgment  or  decree  is,  and,  in  other  cases,  bel 
of  the  court  in  which  the  suit  is  wherein  the  injunetio 
Jf  the  bond  be  not  given  before  the  summons  is  issi 
shall  endorse  thereon  that  the  injunction  is  not  to  tal 
the  bond  be  given,  and  the  clerk,  who  afterwards  ta 
shall  endorse  on  tlie  summons  that  it  is  given.  But  il 
quired  by  this  section  be  not  given  within  sixtj-  days 
at  which  the  injunction  was  awarded,  then  the  order  a 
injunction  shall  be  of  no  effect.     (Code  1887,  §  3442.) 

Where  statute  does  not  prescribe  the  form  of  an  in 
one  substantially  following  the  directions  of  the  statut 
White  V.  Clay's  ExTs,   7   Leigh  68. 

Where  injunction  bond  is  e-xecute^d   in   accordance  wi 
cannot  set  up  as  defense  to  action  thereon  that  by  express  i 
principal,  made  in  presence  of  clerk  at  time  of  taking  bond 
named  should  sign  it,  such  agreement  being  unknown  to 
man  v.  Howe,  27  Grat.  676. 

The  surety  in  an  injunction  bond  being  held  insuffl 
other  bond  being  executed  with  other  sureties,  upon  dis 
junction  sureties  in  both  bonds  are  equaily  liable.  Ben 
Adm'r,   2  Grat.  357. 

It  is  error  in  chancellor  to  award  injunction  withou 
curity,  except  in  case  of  tiduciaries.  Lomax  v.  Picot,  2  R 
see  note  to  preceding  section. 

Principal  debtor  in  judgment  obtains  injunction  the 
cutes  bond  with  third  person  as  surety,  the  surety  in  the 
being  a  party  to  injunction,  t'pon  a  dissolution  thereof  ; 
is  liable  for  debt  enjoined  before  surety  in  judgment.  Bei 
Adm'r,  2  Grat.  357. 

.  Security  on  bond  for  prosecution  of  injunction  is  not 
and  damages  which  may  accrue  on  appeal  to  superior  co 
V.  Johns.  3  Munf.  230.  , 

An  Injunction  order  requiring  an  injunction  bond  to 
condition  "according  to  law"  Is  sufficient  authority  to  the 
the  condition  "to  answer  all  costs  .and  damages  that  may 
reason  of  the  suing  out  the  Injunction  in  case  the  same  shal 
and  is  a  substantial  compliance  with  the  provisions  of 
the  Code  directing  the  court  to  prescribe  the  condition  ol 
is  the  usual,  if  not  almost  the  universal,  practice  of  the 
ginal  jurisdiction  to  prescribe  the  conditions  of  such 
manner  when  the  circumstances  are  not  such  as  to  rendei 
tions  necessary.  Columbia  Amusement  Co.  et  als.  v.  Pine 
ment  Corporation,  109  Va.  325,  63  S.  E.   1002. 

The  liability  of  the  obligors  in  an  injunction  bond  is 
the  bond  alone.  The  damages  must  be  such  as  are  tt 
proximate  result  of  the  Issuance  of  the  writ.  Va.  Beach  D( 
115  Va.  280,  78  S.  E.  617. 

Discussed,  9  Va.  Law  J.  1. 

Form  of  injunction  bond,  4  Min.  (3d  Ed.)  1583; 
Forms  No.   29. 

(2872) 


Digitized 


tf,  Google 


h.  265] 


INJUNCTIONS 


§6327 


Sec.  6325.    How  surety  in  forthcoming  bond  may  obtain  additional 

curity. — Any  surety  in  such  forthcoming  bond,  or  his  personal  rep- 
sentative,  may  move  for  and  obtain  an  order  for  other  or  addi- 
)nal  security;  in  like  manner  as  a  defendant  in  the  injunction  may. 
]ode  1887,  §  3443.) 

Discussed,  9  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  slmilar_  statute,  see  Justls'  Annotations. 
lapter  133,  sections  10,  11. 

Sec.  6326.  Dissolution  of  injunction  in  vacation. — The  judge  of  a 
renit  or  corporation  court,  or  of  a  city  court  having  chancery  juris- 
ction,  in  which  a  case  is  pending,  wherein  an  injunction  is  award- 
1,  may  in  vacation  dissolve  such  injunction,  after  reasonable  notice 
I  the  adverse  party.  His  order  for  the  dissolution  shall  be  directed 
)  the  clerk  of  said  court,  who  shall  record  the  same  in  the  order 
)ok.    (Code  1887,  §  3444.) 

Revisers'  Not«". — The  words  "or  of  a  dty  court  having  chancery 
irisdlction"  appeiiring  in  lines  two  and  three  ot  the  text  are  new. 

Injunction  may  be  dissolved  in  vacation,  but,  vlthout  consent,  cause 
innot  then  be  decided  on  its  merits;  it  must  stand  over  until  next  term, 
cunt  v.  Radford  Trust  Co.,  fee,  93  Va.  427,  25  S.  E.  244.  But  see 
iction  6307. 

Where  an  injunction  has  been  obtained  In  vacatlob,  the  defendant 
.ay  filQ  his  answer  and  move  the  court  to  dissolve  the  injunction,  wlth- 
it  filing  the  answer  at  rules  or  in  term  Goddin  v.  Vaiighan's  Ez'x. 
c,  14  Grat.  102. 

Refusal  to  dissolve  Injunction  appealable.  Brlstow  v.  Home  Bulld- 
ig  Co.,  91  Va.  18,  20  y.  E.  946. 

When  Injunction  to  be  dissolved.  Spence  v.  Jones,  85  Va.  172, 
S.  E.  180. 

Sec.  6327.    Damages  on  dissolution. — Where  an  injunction  to  stay 

roceedings  on  a  judgment  or  decree  for  money  is  dissolved  wholly 

r  in  part,  there  shall  be  paid  to  the  party  having  such  judgment 

r  decree,  damages  at  the  rate  of  ten  per  centum  per  annum  from 

he  time  the  injunction  took  effect  until  the  dissolution,  on  such 

im  as  appears  to  be  due,  including  the  costs;  but  the  court,  where- 

1  the  injunction  is,  may  direct  that  no  such  damages  be  paid,  or 

uch  portion  thereof  as  it  may  deem  just.    In  a  case  wherein  a  forth- 

oming  bond  was  forfeited,  and  no  execution  thereon,  before  the 

ajunction  took  effect,  a  court  awarding  such  execution  shall  in- 

lude  in  its  judgment  or  decree  damages  as  aforesaid;  in  other 

ases  they  shall  be  included  in  the  execution  on  the  judgment  or  de- 

ree  to  which  the  injunction  was  awarded.    The  damages  shall  be 

1  satisfaction  of  so  much  of  the  interest  for  the  time  they  are  given 

s  may  not  exceed  said  damages.     (Code  1887,  §  3445. J 

When  condition  of  bond  broken. — The  condition  of  an  injunction 
ond  is  broken  as  well  by  a  partir.l  as  a  total  dissolution,  so  that  action 
ies  on  bond.     White  v.  Clay's  Kx'rs,  7  Leigh  68. 

How  damages  computed. — Wheie  upon  bill  of  review  an  Injunction 
3  granted  to  a  judgment,  and  afterwards  dissolved,  the  damages  are  to  be 
omputed  on  the  amount  of  judgment  at  time  injunction  was  granted  on 
ill  of  review.     Claytor  v.  Anthony,  IP  Grat.  518. 

Where  Injunction  is  dissolved,  and  on  aP'Peal  order  of  dissolution  is 
Armed,  the  ten  per  cent,   damages  is  to  be  computed  from  the  time 
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when  the  Injunction  was  granted  to  the  date  of  dissolution  thereof  ii 
the  court  below,  but  not  for  the  time  it  was  pending  in  the  appellat 
court.     Jeter  v.  Lajighorne,  6  Grat.  193. 

Upon  dissolution  of  injunction  on  judgment,  the  damages  for  w 
tarding  judgment  by  injunction  should  be  computed  on  the  aggregat 
principal,  interest  and  costs,  appearing  due  on  judgment  at  the  date  c 
the  execution,  and  the  damages  should  be  ascertained  and  precept  t 
levy  th«m  Inserted  In  the  body  of  the  execution.  Washington's  Ex'r  i 
Parks,  6  Leigh  681. 

Damages  not  depraident  on  condition  of  bond. — Although  Injurctlo 
bond  provided  only  for  judgment  and  costs  of  injunction,  In  action  ihert 
on  after  dissolution  of  injunction  interest  and  damage?  may  be  recoverM 
Fox  V.  Edwards'  Ex'r,  6  Munf.  36. 

Damaj^ea  in  excess  of  pennlty  of  bond. — If  the  judgment,  principa 
interest,  costs  and  damages  on  the  injunction  amount  to  more  than  tb 
penalty  of  the  Injunction  bond,  yet  plaintiff  having  sued  out  ezerutio 
on  the  judgment,  and  made  principal,  interest  and  costs,  may  sue  (o 
damages  on  bond.     Claytor  v.  Anthony,  15  Grat.  518. 

Damages  are  incident  of  di8.<M>lntion. — Where  Injunction  bond  pn 
vides  for  payment  of  such  damages  as  may  be  awarded  by  coart,  an 
court  simply  dissolves  injunction  and  dismisses  bill,  such  order  of  d>t 
solution  necessarily  Imports  that  damages  are  to  be  paid  unless  they  li 
expressly  remitted  by  terms  of  order.     Olaytor  v.  Anthony,  15  Grat.  31! 

Otanagea  on  dissolution  become  part  of  Judgment. — Where  injuiu 
tion  is  obtained  to  judgment  which  is  lien  upon  an  equity  of  redemptio 
in  land,  the  damages  on  dissolution  thereof  become,  as  to  the  party  nl 
taining  it,  a  part  of  the  Judgment,  and  are  embraced  In  the  lien  of  tli 
judgment  upon  the  equity  of  redemption.  Mlchaux's  Adm'r  v.  Browi 
10  Grat.   612. 

Generally. — If  person  not  party  to  a  Judgment  enjoins  it,  and  ii 
junction  is  dissolved,  he  is  liable  to  pay  ten  per  cent,  damages  prescribe 
by  statute.     Claytor  v.  Anthony,  15  Grat.  518. 

Where  execution  is  awarded  on  forthcoming  bond  against  principi 
and  surety,  the  principal  obtains  injunction  thereto,  which  is  afterward 
dissolved.  The  surety  la  not  liable  for  the  damages  awarded  in  injunctio 
proceedings,  and  if  execution  issue  against  surety  as  well  as'  principal  a 
surety's  motion  it  will  be  quashed.  The  execution  should  be  so  frame 
as  to  exempt  surety  from  the  damages,  and  make  principal  alone  liabl 
therefor.     Garnett  v.  Jones,  4  Leigh  633. 

Where,  pending  an  Injunction  to  Judgment  for  money,  creditor  die 
and  injunction,  but  not  suit  at  law,  is  revived  against  administrato 
■court  cannot  make  decree  in  suit  in  oquity  for  money  which  will  b 
payable  to  creditor  on  dissolution.     Medley  v.  Tunis'  Ex'rs,  1  Rob.  6; 

Common  law  damages  may  be  recovered  independent  of  and  in  add 
tlon  to  damages  provided  for  in  this  section.  15  Va.  Law  Journal  (18S1 
572. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotation; 
chapter  133,  section  12. 

Sec.  6328.  Dismission  of  injunction  bilL — ^Where  an  injunctio 
is  wholly  dissolved,  the  bill  shall  stand  dismissed  of  course  wit 
costs,  unless  sufficient  cause  be  shovra  against  such  dismission  i 
the  next  term  of  the  court  after  the  dissolution.  The  clerk  of  th 
court  shall  enter  such  dismission  on  the  last  day  of  said  term.  (Cod 
1887.  §  3446.) 

Code  1873,  chapter  17?,  section  14  (same  as  this  section).  appli< 
only  to  pure  bills  of  injunction,  and  not  to  a  case  where  the  bill  praj 
for  other  relief  besides  the  injuncti6n ;  and  pending  the  litigation  for  tl 
subjection  of  the  land  to  sale  for  the  purchase  money  It  is  not  error  t 
appoint  a  receiver  to  rent  the  land,  and,  if  necessary,  to  collect  ooni 
given  by  vendee  for  rent.     Adklns  v.  Edwards,  83  Va.  300,  2  S.  E.  43i 

After  an  injunction  has  been  wholly  dissolved,  if  the  cause  be  « 
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or  hearing  on  motion  of  deTendant  he  cannot  take  advantage  of  fact  that 
)ill  should  have  been  dismissed.     Franklin  v.  Wilkinson,  3  Munf.   112. 

The  third  section  of  act  January  iO,  1804,  same  as  thtiii  section  (3 
>t.  at  Large  [N.  S.]  p.  98),  does  not  apply  to  bill  which  Is  not  merely 
)ill  of  injunction,  but  has  the  farther  object  in  view  of  obtaining  a  con- 
reyance.  PuUiam  v.  Winston,  6  Leigh  324;  Hough  v.  Shreeve,  4  Munf. 
190;  Singleton  v.  Lewis  6  Munf.  397. 

The  word  "term"  should  be  construed  to  mean  the  next  regular 
erm  fixed  by  law,  and  not  a  special  term  fixed  by  court,  unless  other- 
vise  provided.      Stulty  v.  Pratt,  103  Va.   536,  49  S.  E.   664.. 

For  -W.  Va.  decisions  on  simUar  statute,  see  Justis'  Annotations, 
ihapter  133,  section  13. 


CHAPTEB  266. 
Errors  Insufficient  in  an  Appellate  Court. 


;ec. 
1329 


Sec. 


!330. 


Errors,  whicji  might  be  cor- 
rected on  writ  of  error 
coram  vobis,  may  be  cor- 
rected on  motion,  after  no- 
tice. 

Judgment  on  confession  a  re- 
lease of  errors. 

1331.  For  what  a  judgment  not  to 

be  reversed. 

1332.  Same  as  to  decrees  only. 

1333.  Error  in  Judgment  or  decree; 

when  by  default  may  on  mo- 
tion be  corrected  In  same 
court  and  in  other  cases  by 


6334. 


6335. 


same  court  or  judge  when 
there  is  something  m  the 
record  by  which  to  amend, 
or  excess  may  be  released; 
within  what  time  motion  to 
be  made. 

What  appellate  court  to  do 
in  a  case  in  which  there 
might  be  redress  under  the 
preceding  section. 
Allowing  appeal  when  ver- 
dict reduced  and  accepted 
under  protest. 


Sec.  6329.  Errors,  which  might  be  corrected  on  writ  of  error  coram 
robis,  may  be  corrected  on  motion,  after  notice. — For  any  clerical 
jrror,  or  error  in  fact  for  which  a  judgment  or  decree  may  be  re- 
I'ersed  or  corrected  on  writ  of  error  coram  vobis,  the  same  may 
je  reversed  or  corrected,  on  motion  after  reasonable  notice,  by 
be  court,  or  by  the  judge  thereof  in  vacation.    (Code  1887,  §  3447.1 

The  Court  of  Appeals  has  no  power  to  award  writs  of  error  to  its 
)wn  Judgment,  or  to  allow  bills  of  review  to  or  appeals  from  its  own 
lecrees,  for  any  error  of  law  or  fact  appearing  upon  the  face  of  its 
•ecords.  Kor  can  it,  for  errors  of  fact  not  apparent  upon  its  records, 
jrant  writs  of  error  coram  vobis  or  entertain  bills  of  review.  Reid's 
^dm'r  v.  Strider's  Adm'r,  7  Grat.  76,  54  Am.  Dec.  120. 

A  judgment  by  confession  entered  by  mistake  of  clerk  Instead  of 
iudgment  nil  dicit  cannot  be  corrected  at  the  next  term  of  court  under 
sither  the  first  or  fifth  sections  of  chapter  181,  Code  1849,  similar  to 
lections   6329,   6333.     Richardson's  Ex'x  v.  Jones,   12   Grat.    53. 

Cited  but  not  construed  in  Aliens'  Case,  114  Va.  826,  77  S.  E.  66. 

See  4  Min.   (3d  Ed.)    1054-1057. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
;hapter  134,  section   1. 

Sec.  6330.  Judgment  on  confession,  a  release  of  errors. — A  judg- 
ment on  confession  shall  be  equal  to  a  release  of  errors.     (Code 

1887,  §  3448.) 
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Confession  of  judgment. — An  entry  that  the  defendant 
his  plea  of  payment,  saitih  he  cannot  gainsay  the  plaint 
the  sum  of,  etc.,  is  a  judgment  by  confession,  and  releasi 
errors  in  the  proceedings.      Richardson's  Ex'x  v.  Jones,   1 

Confession  of  judgment  is  valid,  though  no  suit  be  pe 
the  parties.  Brockenbrough's  Ex'x  v.  Brookenbrough's  A 
580-589. 

Confession  of  judgment  on  a  forthcoming  bond  is  a 
errors  in  the  previous  proceedings.  Stanard  v.  Timber 
681. 

Valid,  confessed  by  jjower  of  attorney  executed  by 
ment  confessed  on  power  of  attorney  to  confess  judgment, 
flrni,  is  valid,  and  -may  be  in  favor  of  a  woman,  under  I 
353.     Alexander  v.  Alexander,  85  Va.  353,  7  S.  E.   335,  1 

How  advantage  taken  of  release  of  errors. — A  defei 
wishing  to  avail  himself  of  a  release  of  errors,  or  of  an; 
not  being  properly  a  part  of  the  record,  ought  not  to  moi 
quash  the  supersedeas,  but  should  plead  in  bar  such  re 
matter.      Kite's  Heirs  v.  Wilson,  2  Hen.  &  M.  268. 

When  equity  will  not  relieve. — After  a  confession  o 
an  executor,  in  an  action  brought  on  his  official  bond  for 
recovering  against  him  and  his  securities)  for  a  devasta 
resort  to  a  court  of  equity  for  relief  on  ground  that  he  ha 
istered  the  assets  of  his  testator.  Worsham  v.  McKenzie 
343. 

Where  it  appears  that  In  a  suit  on  an  executorial 
fendants  confessed  an  unconditional  judgment,  as  to  ' 
court  of  equity  relieves,  see  Freelands  v.  Royall,  2  Hen.  . 

For  W.  Va.  decisions  on  similar  statute,  see  Justis 
chapter  134,  section  2. 

Sec.  6331.    For  what,  a  judgment  not  to  be  revep-w 

ment  or  decree  shall  be  arrested  or  reversed  for  the  j 
either  party,  being  under  the  age  of  twenty-one  years 
if  the  verdict  (where  there  is  one),  or  the  judgment 
for  him  and  not  to  his  prejudice ;  or  for  want  of  war 
ney;  or  for  the  want  of  a  similiter,  or  any  misjoinin 
for  any  informality  in  the  entry  of  the  judgment  or 
clerk;  or  for  the  omission  of. the  name  of  any  juror; 
may  not  appear  that  the  verdict  was  rendered  by  t 
jurors  required  by  law;  or  for  any  defect,  imperfec 
sion  in  the  pleadings,  which  could  not  be  regarded  on 
for  any  other  defect,  imperfection,  or  omission  in  the 
any  error  committed  on  the  trial  where  it  plainly 
the  record  and  the  evidence  given  at  the  trial  that  thi 
had  a  fair  trial  on  the  merits  and  substantial  jus 
reached.  For  the  purposes  of  this  section,  the  tria 
upon  the  request  of  either  party,  give  a  certificate 
proved,  or,  if  this  be  not  practicable,  of  the  evident 
the  trial,  which  certificate  when  signed  by  the  jud 
part  of  the  record.  Such  certificate,  however,  shall 
except  during  the  term  at  which  the  evidence  was 
within  sixty  days  thereafter;  if  given  in  vacation  shs 
by  the  judge  to  the  clerk  of  his  court,  and  the  latt( 
with  the  papers  in  the  cause.  The  certificate  shall  be 
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endered  by  the  party  requesting  it,  or  his  counsel.     (Code  1887, 
I  3449.) 

Revisors'  Not«. — This  section  is,  and  Is  intended  to  be,  a  very  sub- 
itantial  change  in  the  statute  of  jeofails.  It  is  intended  to  render  it  prac- 
ically  impossible  for  a  case  to  be  reversed  on  any  mere  technicality,  amd 
o  allow  all  judgments  to  stand  when  fairly  rendered  on  the  merits.  If 
lubstantial  Justice  has  been  readied. 

Statute  of  jeofails  (this  section  and  the  next)  Is  intended  to  cure 
lefective  statement  oC  cause  of  action,  but  not  a  st&tement  which  nuikes 
10  case.      O.  A.  &  M.  R.  Co.  v.  Miles,  76  Va.  773. 

A  motion  in  arrest  of  judgment  should  be  overruled  where  the  de- 
:laration  contains  a  defective  statement  of  a  good "  cause  of  action. 
Phis  is  a  class  of  error  which  the  statute  of  jeofails  is  designed  to  cure. 
Richmond  v.  McCormaclt,  120  Va.  552,  91  S.  E.  767. 

The  omission  to  appoint  a  guarclia.n  ad  litem  is  reversible  error  in 
ill  cases  unless  it  appear  that  the  judgment  is  for  the  Infant,  and  not 
,0  his  prejudice.      Weaver  v.  Glenn,  104  Va.  443,  51  S.  E.  836. 

When  statute  does  not  apply. — If,  at  the  hearing  of  a  cause,  the 
;ase  made  upon  the  pleading  and  proof  is  one  of  which  a  court  of  equity 
las  no  jurisdiction,  the  bill  should  be  dismissed,  though  defendant  has 
nade  no  objection  to  jurisdiction,  by  plea,  demurrer,  or  answer,  but  has 
lefended  the  case  upon  merits,  and  on  appeal  it  will  be  dismissed,  though 
10  objection  was  taken  in  court  below.     Green  v.  Massie,  21  Orat.  356. 

Where  bill  fails  to  state  a  proper  case,  for  relief  In  equity  it  will  be 
lismlssed  at  hearing,  though  no  objection  has  been  made  In  the  plead- 
ngs.  But  a  defective  bill  may  be  aided  by  answer  and  evidence.  Sala- 
none  v.  Keiley,  80  Va.  86. 

Where  first  and  second  counts  of  declaration  allege  that  animals 
vera  killed  by  defendant's  ne.gligence,  and  in  third  and  fourth  countu 
.here  is  no  allegation,  the  third  and  fourth  counts  are  fatally  defective, 
md  are  not  cured  by  verdict,  under  statute  of  jeofails.  O.  A.  &  M.  R. 
:o.  v.  Miles,  7  6  Va.   773. 

Where  defendant  appears  not  to  have  been  Included  In  the  original 
jrocess  and  the  returns  thereon,  the  judgment  entered  In  the  suit  Is  void, 
Jie  presumption  of  jurisdiction  being  overcome  by  the  record.  Ward 
r.  Funsten,  86  Va.  359,  10  S.  E.  415. 

When  demurrer  necessarj-. — Counts  ex  delicto  cannot  be  joined 
n'lth  counts  ex  contractu.  Such  misjoinder  makes  the  declaration  bad 
)n  demurrer.  But  under  section  3,  chapter  177,  Code  1873  (corre- 
3ponding  to  this  section),  unless  demurrer  has  been  filed  and  overruled 
mch  misjoinder  will  not  be  ground  for  motion  in  arrest  of  judgment  or 
writ  of  error.     Norfolk  &  W.  R.   Co.  v.  Wyaor,  82  Va.  Z50. 

Judgment  will  not  be  reversed  for  defect,  imperfection,  or  omission 
in  the  pleading  unless  in  court  below  there  was  a  demurrer.  But  a 
railure  to  state  any  cause  at  all  is  not  cured  by  section  3,  chapter  177, 
Sode  1873  (corresponding  to  this  section),  Roanoke  Land  &  Improve- 
ment Co.  V.  Karn,  80  Va.  589. 

A  plea,  though  defective,  and  not  demurred  to,  is  cured.  Davis' 
Adm'r  v.   McMuIlen's  Adm'r,   86   Va.   256,  9   S.  E.   1095. 

Informality  of  judgment. — Where  informality  of  Judgment  is  barm- 
l»ss,  and  can  work  no  injury,  it  will  not  be  reversed  therefor.  Long  v. 
Pence's  Committee,  93  Va.   584,  25  S.  E.  593. 

Declaration  showing  plaintiff's  intention  to  proceed  under  statute  to 
simplify  declarations  in  actions  against  insurance  companies  Is  a  good 
Btatutory  declaration,  even  though  largely  following  the  form  of  a 
declaration  in  debt.  Virginia  Fire  &  Marine  Ins.  Co.  v.  Saunders,  84  Va. 
216,  4  S.  E.   584. 

Generally. — For  statute  of  jeofails  generally,  see  4  MIn.  (3d  Ed.) 
939,  940,  946,  1056,  1073;  Burks'  Pleading  and  Practice,  pp.  355,  356. 
363,  571,  737;  Southside  R.  Co.  v    Daniel,  20  Grat.  344. 

(Discussed,  14  Va.  Law  J.  21. 
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Cited  in  Mandeville  v.  Suckley,  1  Pet.   136,  7  L.  Ed.  I 

See  sections  6085  and  6118  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis' 
chapter  134,   section   3. 

Sec.  6332,  Same  as  to  decrees  only, — No  decree  shal 
for  want  of  replication  to  the  answer,  where  the  di 
taken  depositions  as  if  there  had  been  a  replication; 
appears  that  there  was  a  full  and  fair  hearing  on  the 
that  substantial  justice  has  been  done,  a  decree  sha! 
versed  for  want  of  a  replication,  although  the  defend 
have  taken  depositions ;  nor  shall  it  be  reversed,  for  an; 
in  the  proceedings,  at  the  instance  of  a  party  who  has 
sitions.     (Code  1887,  §  3450.) 

Where  defendant  has  taken  depositions  it  is  imm; 
section  4,  chapter  177,  Code  1873  (same  as  this  section) 
plication  to  answer  is  filed  or  not.  Harris  v.  Harris,  31  G 
this  is  true  where  plea,  instead  of  replication,  is  put  in 
Simmons  v.  Simmons'  Adm'r,  33  Grat.  451. 

Where  decree  was  entered  in  cause  when  there  was  : 
to  the  answer  of  D.,  and  after  an  appeal  was  perfected  hy 
on  motion  of  the  plaintiffs,  made  an  order  permitting  pis 
replication  nunc  pro  tunc,  if  it  was  proper  case  for  such 
should  have  allowed  D.  time  fo  take  testimony  to  meet  : 
case  presented  by  replication.     Dabney  v.  Preston's  Adm'rs, 

Where  record  discloses  that  decree  was  entered  in  a 
cessary  parties,  appellate  court  will  reverse  it,  though  no  i 
taken  in  court  below.      Dabney  v.  Preston's  Adm'rs,   25  Gr 

Followed  in  Jones;  v.   Degge,   84   Va.   685,   5  S.   E.   799 

For  W.  Va.  decisions  on  similar  statute,  see  Justis' 
chapter   134,  section  4. 

Sec.  6333.  Error  in  judg:ment  or  decree;  when  by 
on  motion  be  corrected  in  same  court  and  in  other  ca 
court  or  judge  when  there  is  something  in  the  record 
amend,  or  excess  may  be  released;  within  what  time  i 
made. — The  court  in  which  there  is  a  judgment  by  c 
decree  on  a  bill  taken  for  confessed,  or  the  judge  of  s 
vacation  thereof,  may,  on  motion  reverse  such  judgme 
for  any  error  for  which  an  appellate  court  might  rev( 
following  section  was  not  enacted,  and  give  such  judf 
crce  as  ought  to  be  given.  And  the  court  in  which  i: 
judgment  or  decree  in  a  cause  wherein  there  is  in  a  di 
pleading  or  in  the  record  of  the  judgment  or  decree  i 
miscalculation,  or  misrecital  of  any  name,  sum,  quan 
when  tlie  same  is  right  in  any  part  of  the  record  or 
or  when  there  is  any  verdict,  report  of  a  commission 
other  writing  wlicreby  such  judgment  or  decree  m£ 
amended,  or  in  which  a  judgment  is  rendered  on  a 
bond  for  a  sum  larger  than  by  the  execution  or  warrar 
appears  to  be  proper,  or  on  a  verdict  in  an  action  foi 
ages  than  are  mentioned  in  the  declaration,  or  in  the 
the  court  in  which  any  such  judgment  or  decree  is  i 
judge  thereof  may,  on  the  motion  of  any  party,  amen( 
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lent  or  decree  according  to  the  truth  and  justice  of  the  case,  or 
II  any  such  case  the  party  obtaining  such  judgment  or  decree, 
lay,  in  the  satne  court,  at  any  future  term,  by  an  entry  of  record, 
r  in  the  vacation  by  a  writing  signed  by  him,  attested  by  the 
lark  and  filed  among  the  papers  of  the  cause,  release  a  part  of  the 
mount  of  his  judgment  or  decree,  and  such  release  shall  have  the 
ffect  of  an  amendment  and  make  the  judgment  or  decree  operate 
nly  for  what  is  not  released.  Every  motion  under  this  chapter 
hall  be  after  reasonable  written  notice  to  the  opposite  party,  his 
gent  or  attorney  in  fact  or  at  law,  and  shall  be  within  three  years 
rom  the  date  of  the  judgment  or  decree.    (Code  1887,  §  3451 ;  1893- 

,  p.  376.) 

Remedy  is  cumulative. — Section  5,  chapter  177,  Code  1873  (similar 
0  this  section),  is  a  cumulative  remedy,  and  does  not  supersede  or  abolish 
etitions  for  rehearing  which  may  still  be  had  according  to  the  course  of 
quity.  in  the  same  manner  as  before  this  statute.  Kendrick  v.  Whitney, 
8  Grat.  646.  It  applies  only  to  Judgments  >by  default  and  decrees  on 
ills  takeh  for  confessed,  and  to  cases  of  mistake  or  misrecital  or  mis- 
alculation.  for  which  no  appeal  lies  to  this  court.  Thompson  v.  Car- 
enter,  88  Va.  702,  14  S.  E.  181. 

Judgment  by  default. — All  judgments  where  there  has  been  no  ab- 
earance by  the  defendant  are  judgments  by  default,  within  the  mean- 
ng  of  the  statute,  under  section  5,  chapter  181,  Code  1849  (similar 
0  this  section).      Davis  v.  Com.,  16  Grat.  134. 

Where  judgment  is  erroneous  by  reason  of  misprision  of  clerk  In 
ntering  it  up,  such  case  comes  within  section  6,  chapter  177,  Code  1873 
similar  to  this  section),  and  is  not  ground  for  equitable  interference, 
udgment  by  default  in  this  statute  means  Judgment  against  person  who 
oes  not  appear,  whether  legally  summoned  or  not.  Goolsby  v.  St. 
ohn,   25   Grat.   146. 

An  Injunction  will  not  be  awarded  to  a  Judgment  by  default  upon 
ummons  directed  to  sheriff  of  county  other  than  where  action  is  brought, 
.Ithough  the  summons  was  issued  contrary  to  law,  as  the  Judgment, 
hough  erroneous,  is  not  void,  and  the  defendant  has  a  complete  remedy 
t  law  under  this  section.      Brown  v.  Chapman,  90  Va.  174,  17  S.  E.  855. 

Notice  under  this  section  to  reverse  a  Judgment  by  default  and  to 
uash  an  execution  thereon  on  the  ground  that  Judgment  was  obtained 
ly  default,  and  after  service  of  process  by  publication  only  and  not  by 
lersonal  service  thereof,  sufficiently  raises  the  constitutionality  of  sec- 
ion  32  25,  of  the  Code  of  1887.  under  which  the  service  was  made. 
Vard  Lumber  Co.  v.  Henderson-White  Mfg.  Co.,  107  Va.  626,  59  S.  E. 
76. 

Xotice  need  not  specify  errors. — The  notice,  under  Code  1873,  sec- 
ion  5.  chapter  177  (similar  to  this  section),  need  not  specify  the  errors 
or  which  the  court  is  asked  to  correct  or  reverse  its  Judgment  by  default. 
Saunders  v.   Griggs'   Adm'r,   81   Va.   606. 

When  statute  applies. — An  original  bill  which  seeks  to  correct  errors 
n  decree  by  default  apparent  on  its  face,  and  also  set  it  aside  on  the 
rround  of  mistake  and  surprise,  having  been  Hied  without  leave,  can- 
lot  be  treated  as  a  bill  of  review.  But  a  copy  of  original  record  being 
iled  with  bill,  the  court  may  consider  and  correct  any  errors  apparent 
m  face  of  decree,  which  may  be  corrected  under  section  5,  chapter  181, 
:;ode  1849   (similar  to  this  section).     Hill  v.  Bowyer,  18  Grat.  364. 

Under  Coda  1873,  section  5,  chapter  177  (similar  to  this  section),  an 
imendment  of  a  judgment  for  plaintiffs  in  ejectment  "for  their  terms 
ret  to  come  in  lands,"  so  as  to  conform  with  plaintiff's  claim  and  the 
•equlrements  of  Code  1849,  where  ejectment  was  adopted  to  try  titles 
18  well  as  to  get  possession  of  lands,  was  not  error.  Alvey  v.  Gaboon, 
86  Va.   173,   9  S.  E.   994. 
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Upon  notice  to  adverse  party,  the  court  wherein  decree  is  renden 
may  correct  any  clerical  error  therein,  where  there  is  enough  In  ti 
record  to  enable  court  safely  to  amend  same.  Dillard's  Adm'r  v.  DilUr 
77  Va.  820. 

A  Judgmrent,  and  award  of  execution  on  forthcoming  bond  tiarii 
been  entered  by  default  upon  a  day  prior  to  that  on  whicb  notica  «i 
given,  the  court  in  which  the  Judgment  and  award  of  execution  wi 
rendered  has  jurisdiction,  under  section  5,  chapter  181,  Code  lU 
(similar  to  this  section),  on  motion  of  plaintiff  to  set  aside  judgment  an 
quash  execution  upon  reasonable  notice  to  defendants.  BaJlard 
Whitlock,  18  Grat.  2.36. 

IVhen  ststnte  does  not  iqtply. — Where  defendant,  in  decree  by  di 
fault,  does  not,  within  statutory  period,  proceed  to  correct  errors  therel 
under  this  section,  he  cannot,  after  lapse  of  such  tiniie,  make  such  cod 
plaint  on   reinstatemenit  of  the  caujse   by   other   parties.     Groseclose 
Harman,  1  Va.  Dec.  664. 

In  absence  of  objection  in  court  below  that  conunissioner  bad  m 
regularly  adjourned  from  time  to  time  the  taking  of  accounts,  an  aj 
peltate  court  would  presume  that  they  were   regular,   and  objectloi 
not  available  under  this  section.     Hill  v.  Bowyer,  18  Orat.  364. 

A  Judgment  by  confession  entered  by  mistake  of  clerk  instead  ( 
a  judg!ment  upon  nil  dlcit  cannot  be  corrected  at  next  term  of  the  cour 
under  either  the  first  or  the  fifth  sections  of  chapter  181,  Code  184 
(corresponding,  to  sections  6329,  6333).  Richardson's  Ex'x  v.  Jone 
12  Grat.  63. 

This  section  confers  no  power  to  give  validity  and  force  to  vact 
tion  judgment  and  decrees  which  are  void  by  want  of  power  in  the  judi 
to  render  them.     Wingfield  v.  McQebee,  108  Va.  120,  60  S.  E.  755. 

Remedy  under  this  section  held  not  to  apply  under  the  circm 
stances  appearing  In  the  case  of  Battaile  v.  Maryland,  etc.,  76  Va.  63. 

Section  doee  not  apply  to  errors  in  reusonin;;. — Where  a  final  decn 
has  been  entered  in  a  cause  confirming  report  of  connnlnsioner  withoi 
exception  or  objection,  appellate  court  will  not  reverse  such  decree  ft 
errors  alleged  la  said  report,  and  not  appearing  on  face  of  it.  And  in 
litigated  case  euch  errors  cannot  be  corrected  by  trial  court  on  moUo 
under  this  section.  This  section  applies  to  errors  generally,  on  jadi 
ment  by  default  or  bill  taken  for  confessed,  and  for  misprisions  of  clerl 
or  clerical  misprisions  of  the  judge,  where  judgment  may  be  safely  co 
rected  In  the  manneer  prescribed  by  that  section,  but  has  no  spplicatio 
to  errors  in  reasoning  and  conclusions  of  court  about  contested  matter 
Shlpman  v.  Fletcher,  91  Va.  473,  22  S.  E.  458. 

"nils  section  in  its  present  form  overrules  DMlard  v.  Thornton,  3 
Grat.  393. 

Judgment  nnnc  pro  tunc. — When  on  application  to  a  trial  conrt  I 
correct  judgment  by  default  under  provisions  of  this  section  it  appeal 
that  no  order  was  entered  by  court  on  day  to  which  notice  of  motion  f( 
Judgment  was  returnable,  but  that  judgment  by  default  was  entered  i 
a  subsequent  term,  it  is  within  discretion  and  power  of  court  to  enti 
an  order  nunc  pro  tunc  docketing  the  motion  and  continuing  it  to  v 
next  term,  and  validating  the  judgment  as  between  the  original  psrtle 
and  annexing  a  condition  thereto  that  such  judgment  shall  not  affect  tt 
rights  of  Innocent  third  parties  whose  rights  have  accrued  since  " 
original  judgment,  and  before  the  nunc  pro  tunc  order.  Such  orte 
when  made,  is  an  entirety,  and  is  not  valid  as  to  the  judgment  and  mi 
as  to  condition.  Powers  v.  Carter  Coal  &  Iron  Co.,  100  Va.  455,  * 
S.  E.  867,  8  Va.  Law  Reg.  351. 

During  the  term  of  court  at  which  a  judicial  act  is  done  U"' JJ*"? 
remains  in  the  breast  of  the  court,  and  may  be  altered  or  amended:  Di 
after  adjournment  of  term  amendments  can  only  be  made  in  case  tl>« 
is  something  in  record  by  which  they  can  be  safely  amended.  .\'b«'» 
ments  cannot  be  made  after  the  term  upon  Individual  recollection  i 
judge  or  upon  proof  aliunde.  Barnes'  Case,  92  Va.  794,  23  3  E.  '» 
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In  proper  cases  to  further  the  ends  of  Justice,  courts  may  make 
entries  of  judgments  nunc  pro  tunc  in  either  civil  or  criminal  cases,  and 
Ihe  time  within  which  this  may  be  done  Is  not  limited.  Weatherman's 
Case,  91  Va.  796,  22  S.  E.  349. 

Under  section  5972,  providing  that  all  cases  on  docket,  not  deter- 
mined before  term,  shall  stand  continued  without  order  of  continuance, 
held  it  was  in  the  power  of  court  at  its  July  term  to  enter  judgment  nunc 
pro  tunc,  which  It  had  omitted  on  verdict  rendered  at  April  term.  Van 
Gunden  v.  Kane,  88  Va.  591,  14  S.  E.  334, 
"See  note  to  section  5972. 

In  Carpenter  v.  Gray,  113  Va.  518,  76  S.  E.  300,  the  court  at  the 
instance  of  the  defendant,  set  aside  the  office  judgment  and  aillowed  the 
defendant  to  plead.  At  a  subsequent  term,  upon  the  motion  of  the 
plaintiff,  the  court  reconsidered  its  former  action,  and  a  nunc  pro  tunc 
judgment  was  rendered  in   favor  of  the  plaintiff. 

Court  cannot  set  aside  order  vacating  former  Jndgment.-^In  1889 
circuit  court  reversed  judgment  of  county  court,  an.d  renmanded  the  case, 
with  costs.  Afterwards  circuit  court  set  aside  previous  order,  and  later 
made  an  order  reversing  county  court,  and  ordering  road  to  be  opened. 
Held,  the  last  order  of  circuit  court  was  erroneous.  It  .being  without 
jurisdiction  after  final  order  of  1889.  Thompson,  v.  Carpenter,  88  Va. 
702,  14  S.  E.  181. 

Where  a  court  on  motion  of  defendant  vacates  a  judgment  previously 
rendered.  It  cannot,  on  motion  of  plaintiff,  subsequently  vacate  the  order 
vacating  the  judgment.  In  such  case  remedy  is  by  appeal.  Dillard  v. 
Thornton,   29  Grat.  392. 

When  injunction   does  not  lie. — Injunction   is   not   proper   remedy 
where  relief  against  decree  erroneously  entered  caa  be  obtained  under 
this  section.      Preston  v.  Kindrick,  94  Va.  766,  27  S.  E.  588,  64  Am.  St., 
Rep.   777,  and  note  3  Va.  Law  Reg.  431. 

When  appeal  does  not  lie. — Court  of  Apipeals  has  no  jurisdiction  oi 
an  appeal  from  a  decree  by  default  until  relief  has  been  sought  under 
this  section.  When  the  time  allowed  by  it  has  expired  decree  becomes 
final  and  irreversible.  Davis  v.  Com.,  16  Grat.  134;  Smith's  Ex'r  v. 
Powell,  98  Va.  437,  36  S.  E.  522. 

Where  error  in  amount  of  judgment  Is  released  according  to  this 
section,  appellate  court  will  not  reverse  It  on  that  account.  Dickinson 
V.  Clement,  87  Va.  41,  12  S.  E.  105. 

When  defective  return  may  be  amended. — Where  defendant  under 
this  section  moves  the  judge  to  reverse  the  judgment  by  default  upon  a 
defective  return  of  the  summons  instituting  the  case,  the  judge  may 
allow  the  sheriff  to  amend  his  return,  and  If  a  proper  service  is  shown 
the  motion  of  the  defendant  will  be  dismissed,  gtolz  v.  Oolllns,  8S  V«. 
423,  2  S.  E.  737. 

When  improper  to  dismiss  motion. — ^Where,  on  bill  In  equity  not 
stating  a  proper  case  on  Its  face,  a  decree  on  said  bill  taken  for  con- 
fessed is  rendered,  and  defendant  gives  notice  ot  motion  to  reverse  and 
annul  it  under  this  section,  it  is  error  for  such  court  to  dismiss  the 
motion,  as  bill  should  have  been  dismissed  at  hearing.  Graveley  v. 
Graveley,  84  Va.  145,  4  S.  E.  218. 

Section  does  not  apply  to  Court  of  Appeals. — ^The  Court  pt  Appeals 
is  without  power  to  correct  a  clerical  error  In  its  own  decree  when  the 
application  for  relief  is  made  after  the  expiration  of  the  term  at  which 
the  decree  was  rendered,  or  after  the  period  within  which  a  petition  for 
a  rehearing  may  be  heard.  Southern  Ry.  Co.  v.  Glenn's  Adm'r,  7  Va. 
Law  Reg.  533.      See,  also,  editorial,  Id.  576. 

Where  motion  is  made  to  dismiss  appeal  on  ground  that  appellant's 
remedy.  If  any,  was  by  motion  under  this  section,  and  nothing  is  in- 
volved in  such  appeal  of  practical  importance,  such  motion  will  not  be 
considered.     Flynn  v.  Jackson,  93  Va.  341,  26  8.  B.  1. 

Generally. — Applied  in  Goode  v.  Bryant,  118  Va.  327,  87  S.  E.  588. 
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CMed  but  not  construed  in  Park  Land  &  Imp.  Co.  v.  Lane,  10( 
Va.  304,  55  S.  E.  690;  Aliens'  Case,  114  Va.  826,  77  S.  E.  66. 

See  Burks'  Pleading  and  Practice,  pp.  535,  541,  738;  Gregory" 
Forms  No.   358. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotationj 
chapter  134,  section  5. 

Sec.  6334.  What  appellate  court  to  do  in  a  case  in  which  then 
might  be  redress  under  the  preceding  section. — No  appeal,  writ  o 
error,  or  supersedeas  shall  be  allowed  by  an  appellate  court  or  judgi 
for  any  matter  for  which  a  judgment  or  decree  is  liable  to  be  re 
versed  or  amended,  on  motion  as  aforesaid,  by  the  court  whicl 
rendered  it,  or  the  judge  thereof,  until  such  motion  be  made  am 
overruled  in  whole  or  in  part.  And  when  an  appellate  court  hean 
a  case  wherein  an  appeal,  writ  of  error,  or  supersedeas  has  beei 
allowed,  if  it  appears  that,  either  before  or  since  the  same  was  al 
lowed,  the  judgment  or  decree  has  been  so  amended,  the  appellate 
court  shall  affirm  the  judgment  or  decree,  unless  there  be  other  er 
ror;  and  if  it  appear  that  the  amendment  ought  to  be,  and  has  no' 
been  made,  the  appellate  court  may  make  such  amendment,  anc 
affirm  in  like  manner  the  judgment  or  decree,  unless  there  be  othei 
error.     (Code  1887,  §  3452.) 

A  mistake  of  the  trial  court  In  rendering  Judgment  for  damages 
under  section  2776,  after  the  verdict  may  be  corrected  by  this  court  undei 
the  provisions  of  this  section.  Powers  v.  Hamilton,  117  Va.  810,  8( 
S.  E.  98. 

Applied  in  Brown  v.  Chapman,  90  Va.   174,  17  S.  E.  855. 

See  Burks'  Pi.  &  Fr.,  pp.  738,  773. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations 
chapter  134,  section  6. 

Siec.  6336.  Allowing  appeal  when  verdict  reduced  and  acoeptei 
under  protest. — In  any  action  at  law  in  which  the  trial  court  shal 
require  a  plaintiff  to  remit  a  part  of  his  recovery,  as  ascertained  h] 
the  verdict  of  a  jury,  or  else  submit  to  a  new  trial,  such  plaintif 
may  remit  and  accept  judgment  of  the  court  thereon  for  the  re 
duced  sum  under  protest,  but,  notwithstanding  such  remittitur  anc 
acceptance,  if  under  protest,  the  judgment  of  the  court  in  requirinf 
him  to  remit  may  be  reviewed  by  the  Supreme  Court  of  ippeaL 
upon  a  writ  of  error  awarded  the  plaintiff  as  in  other  actions  ai 
la\v ;  and  in  any  such  case  in  which  a  writ  of  error  is  awarded  tli< 
defendant,  the  judgment  of  the  court  in  requiring  such  remittitoi 
may  be  the  subject  of  review  by  the  Supreme  Court  of  Appeals 
regardless  of  the  amount.     (1906,  p.  251.) 

If  thd  court  has  no  right  to  set  aside  a  verdict  as  excessive — then 
being  no  measure  of  damages — it  has  no  right  to  put  a  party  upon  term! 
to  accept  a  less  amount.     Boyd  v.  Boyd,  116  Va.  328,  82  S.  E.  110. 

A  defendant  In  ejectment  obtained  a  writ  ol  error  to  a  judgment  ol 
the  trial  court  which  awarded  the  entire  premises  to  the  plaintiff.  Thf 
latter  asked  the  apipetlate  court  to  affirm  the  judgment  In  part,  altboug': 
the  defendant's  defenses  went  to  the  entire  action.  This  prayer  was  i* 
fused.  The  granting  of  it  would  be  putting,  not  the  successful,  bat  Uie 
unsuccessful  party  on  terms.     Grizzle  v.  Davis,  119  Va.  567,  89  3.  E.  870. 
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Sec. 

6336. 


6337. 
6338. 


6339. 


6340. 
6341. 

6342. 


6343. 
6344. 
6345. 

6346. 
6347. 
6348. 
6349. 
6350. 

6351. 

6352. 

6353. 


Sec. 

In   what  cases   petitions  for       6354. 
appeal,  writ  of  error,  or  su- 
persedeas may  be  awarded. 

When  prohibited. 

How  person  desiring  to  pre- 
sent such  petition  may  pro- 
cure   suspension    of    execu-       6366. 
tlon. 

Transcript   of    record    to   be       6356. 
exhibited    with    such    peti- 
tion;   person    applying    for 
transcript  to  notify  opposite       6357. 
party  or  his  counsel;  certifi- 
cate  of   clerk   to   transcript. 

How  the  record  made  up. 

Where  parties  differ,  the 
judge  to  decide. 

Parties  may  agree  upon  what       6358. 
shall    be    copied,     or    may 
agree  the  facts  to  be  copied       6369. 
in  lieu  of  complete  record.         6360. 

Court  of  Appeals  may  change 
rules  for  making  out  and 
printing  records. 

If  part  of  record  unnecessa-       6361. 
rily  copied,  who  to  pay  for 
It. 

Appellate  court,  or,  etc.,  may       6362. 
inspect  former  record  before 
It;   power  to  award  writ  of       6363. 
certiorari. 

Petition  for  appeal,  etc.,  how 
prepared   and   certified.  6364. 

To  whom  presented;  en- 
dorsement of  judge  thereon. 

When  to  be  rejected;   when       6366. 
rejection   final.  6366. 

When  appeal,  etc.,  allowed; 
when  supersedeas  awarded.       6367. 

In  what  court  appeal,  etc.,  to 
be  docketed;  what  process 
to  issue.  6368. 

Bond   of  appellants   or  peti- 
tioners;   penalty  and   condi-       6369. 
tlon. 

When  and  by  whom  taken; 
endorsement  on  process 
from    Court   of   Appeals. 

How  surety  in  such  bond  may 
obtain  indemnity. 


When  appeal  is  of  right  from 
State  Corporation  Commis- 
sion record  to  be  delivered 
to  clerlt  of  Supreme  Court 
ot  Appeals;  when  that  court 
to  dismiss  appeal. 

Limitation  of  appeals,  writ 
of  error,  or  supersedeas. 

When  their  dismission  final; 
when  they  may  be  re-in- 
stated. 

In  case  to  be  heard  by  Court 
of  Appeals,  how  clerk  there- 
of to  prepare  record;  what 
to  be  printed  and  how;  how 
printed  copies  distributed, 
and  cost  of  printing  paid. 

Clerks  to  advertise  for  bids 
for  the  printing. 

What  the  bids  to  state. 

How  the  contracts  awarded; 
the  bond  required;  how  cost 
of  printing  certified  and 
paid. 

How  docket  of  causes  ready 
for  hearing  made  out;  in 
what  order  cases  heard. 

What  cases  heard  out  of 
turn. 

Rule  of  decision  where  the 
evidence  (and  not  the  facts) 
is  certified. 

What  evidence  may  be  con- 
sidered in  the  appellate 
courts. 

Decision  of  appellate  court. 

What  damages  awarded  ap- 
pellee. 

When  clerk  of  Court  of  Ap- 
peals to  transmit  its  deci- 
sions. 

Postage  to  be  paid  by  him 
and  repaid  out  of  treasury. 

How  decision  ot  Court  of 
Appeals  entered  in  court  or 
State  Corporation  Commis- 
sion from  which  cause 
came;  issue  of  execution 
thereon,  etc. 
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II 


Sec. 

6370.  Order    books,    dockets,    etc., 

of  district  courts,  to  remain 
In  custody  of  clerks  of  Court 
of  Appeals;  their  duties  In 
respect  thereto;  how  print- 
ed and  manuscript  orders 
disposed  of,  etc. 

6371.  Court   of   Appeals   to   direct 

the  clerk  of  the  court  to  de 
stroy  manuscript  records  in 


Sec. 

cases  where  the 
printed;  binding 
with  briefs  of  t 
6372.  When  Court  of  i 
rehear  and  revl 
elded  by  It;  wl 
tlon  therefor  t< 
where  rehearin 
take  place;  whi 
entered. 


Sec.  6336.  In  what  cases  petitions  for  appeal,  writ  of  e 
persedeas  may  be  awarded. — Any  person  who  thinks  1 
grieved  by  any  judgment,  decree,  or  order  in  a  contrc 
cerning  the  title  to  or  boundaries  of  land,  the  conde; 
property,  the  probate  of  a  will,  the  appointment  or  qua! 
a  personal  representative,  guardian,  committee,  or  curaj 
cerning  a  mill,  roadway,  ferry,  wharf,  or  landing,  or  the  i 
State,  county,  or  municipal  corporation  to  levy  tolls  o 
involving  the  construction  of  any  statute,  ordinance, 
proceeding  imposing  taxes,  or  by  any  final  order,  ju' 
finding  of  the  State  Corporation  Commission,  irrespec 
amount  involved,  except  the  action  of  the  said  commis 
certaining  the  value  of  any  property  or  franchise  of  a 
canal  company,  for  the  purpose  of  taxation  and  asse 
thereon,  or  any  person  who  is  a  party  to  any  case  i 
wherein  there  is  a  decree  or  order  dissolving  an  injunc 
quiring  money  to  be  paid,  or  the  possession  or  title  of 
be  changed,  or  adjudicating  the  principles  of  a  cause,  i 
son  thinking  himself  aggrieved  by  the  order  of  a  judj 
refusing  a  writ  of  quo  warranto,  or  by  the  final  judgm 
writ,  or  by  a  final  judgment,  decree,  or  order  in  any  civi 
present  a  petition,  if  the  case  be  in  chancery,  for  an  a 
the  decree  or  order;  and  if  not  in  chancery,  for  a  writ 
supersedeas  to  the  judgment  or  order,  except  as  prov 
following  section :  provided,  however,  that  the  Common' 
take  an  appeal  from  the  action  of  the  State  Corporate 
sion  in  all  cases,  irrespective  of  the  amount  involved. 
§  3454;  1902-3-4,  p.  779.) 

A  writ  of  error  cannot  be  awarded  to  an  order  sell 
judgment  and  granting  a  rehearing,  as  it  is  not  a  final  ji 
writ  of  error  does  not  lie  in  any  case  at  law  until  there  has 
Judgment  or  order  in  the  cause.  Smiley  v.  Provident  Tn 
Va.  787,  56  S.  E.  728. 

A  commissioner  appointed  in  a  decree  directing  a  resal 
a  suit  to  subject  the  assets  of  the  deceased  owner  to  the 
debts  cannot  in  his  official  capacity  alone  appeal  from  a  d« 
aside  the  decree  for  a  resale,  rendered  on  a  petition  aga 
alone.     Brown  v.  Howard  &  Whitehead,  106  Va.  262,  55  S.  ] 

A  party  Is  given,  by  this  section,  the  right  to  appeal  i 
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interlocutory  decrees.  He  is  not  bound  to  appeal  at  the  time  they  are 
rendered  but  may  do  so  at  any  time  within  a  ye^r  after  the  final  decree 
has  been  rendered  in  the  cause.  All  other  requisites  for  an  appeal  ni>ust 
exist.  Southern  Ry.  Co.  v.  Glenn,  98  Va.  309,  36  S.  E.  395;  Quoted  In 
Hess  V.  Hess,  108  Va.  483,  62  S.  E.  273. 

A  judgment  is  final  when  it  is  a  determination  of  the  particular 
action  or  suit,  althougli  it  is  not  a  finail  determination  of  the  rights  of 
the  parties.  Brown  v.  Carolina,  C.  &  O.  R.  Co.,  116  Va.  597,  83  S. 
E.  981. 

This  section,  read  with  section  6,  clause  13,  permits  an  appeal  by 
counties  and  cities  both  at  law  and  in  equity.  Com.  v.  Schmelz,  116 
Va.  62,   81  S.  E.   45. 

The  right  of  appeal  given  by  this  section  is  the  same-  in  a  case  for 
equitable  relief  by  injunction  as  in  other  equity  cases,  and  this  right  is 
not  taken  away  by  section  6320.  French  v.  Chapin-S.  Co.,  118  Va.  117, 
86  S.  E.  842. 

See  Va.  Pass.  &  P.  Co.  v.  Fisher,  104  Va.  lil,  51  S.  B.  198;  Burks' 
Pleading  aad  Practice,  pp.  48,  740,  742,  744. 

See  note  to  section  2392,  taken  from  Board  of  Sup.  of  Elizabeth 
City  v.  Newport  News,   106  Va.  764,  56  S.  E.  801. 

Cited  but  not  construed  in  Hobson  v.  Hobson,  105  Va.  400,  63  S. 
E.  964  and  14  Va.  Law  Reg.   470. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  135,  section  1. 

See  notes  to  the  next  section. 

Sec.  6337.  When  prohibited. — No  petition  shall  be  presented  for 
an  appeal  from,  or  writ  of  error  or  supersedeas  to,  any  final  judg- 
ment, decree,  or  order,  whether  the  Commonwealth  be  a  party  or 
not,  which  shall  have  been  rendered  more  than  one  year  before  the 
petition  is  pre.sented,  or  if  it  be  an  appeal  from  a  final  order,  judg- 
ment, or  finding  of  the  State  Corporation  Commission  which  shall 
have  been  rendered  more  than  six  months  before  the  petition  ia 
presented;  nor  to  any  judgment  of  a  circuit  or  corporation  court, 
which  is  rendered  on  an  appeal  from  a  judgment  of  a  justice,  ex- 
cept in  cases  where  it  is  otherwise  expressly  provided;  nor  to  a 
judgment,  decree,  or  order  of  any  court  when  the  controversy  ia 
for  a  matter  less  in  value  or  amount  than  three  hundred  dollars, 
exclusive  of  costs,  unless  there  be  drawn  in  question  a  freehold  or 
franchise  or  the  title  or  bounds  of  land,  or  the  action  of  the  State 
Corporation  Commission  or  some  matter  not  merely  pecuniary:  pro- 
vided, however,  that  if  the  final  decree  from  which  an  appeal  ia 
asked  is  a  decree  refusing  a  bill  of  review  to  a  decree  rendered  more 
than  six  months  prior  thereto,  no  appeal  from  or  supersedeas  to 
such  decree  so  refusing  a  bill  of  review  shall  be  allowed  unless  the 
petition  be  presented  within  six  months  from  the  date  of  such  de- 
cree.    (Code  1887,  §  3455;  1887-8,  p.  17;  1902-3-4,  p.  590.) 

Rovisors'  Note. — As  to  appeals  from  State  Oorporation  Gonnnission, 
see,  also,  stection  6355  and  revisers'  note. 

Sections  6336  and  6337  largely  annotated  together.— Aa  section  6337 
limits  and  defines  right  of  appeal  conferred  by  section  6336,  the  sections 
are  largely  annotated  together. 

The  Constitution  of  J  902,  in  so  far  as  it  relates  to  the  Court  of  Ap- 
peals, conforms  in  the  main  to  that  of  1869.  The  changes  are  as  follows: 
(1)  It  provides  that  no  law  shall  be  declared  unconstitutional  save  with 
the  assent  of  three  judges,  and  If,  in  a  case  involving  the  constitutionality 
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of  any  such  law,  not  more  than  two  ot  the  judges  sitting  ag 
on  the  constitutional  question  involved  and  the  case  cannot 
without  passing  on  such  question,  no  decision  shall  be  rem 
but  the  case  shall  be  reheard  by  a  full  court.  The  lormei 
required  the  assent  of  a  majority  of  the  judges  elected  to 
number  of  judges  in  each  instance  being  five.  (2)  It  exp 
appellate  jurisdiction  in  cases  involving  the  life  or  liberty  c 
Upon  this  point  the  Constitution  of  1869  is  silent.  (3)  I 
minimum  jurisdictional  amount  in  matters  merely  pecuniary 
dred  dollars,  reserving  to  the  Legislature  the  right  after  1! 
the  jurisdiction  of  the  court  in  such  matters.  (4)  It  provi( 
case  where  the  jurisdiction  of  the  court  depends  solely  i 
that  the  constitutionality  of  a  iaw  is  involved  shall  the  coi 
case  upon  the  merits,  unless  the  contention  of  the  appell 
constitutional  question  be  sustained,  thus  abrogating  the  r 
in  W.  U.  Tel.  Co.  v.  Powell,  94  Va.  268,  26  S.  E.  828;  W. 
Bright,  90  Va.  778,  20  S.  E.  146.  (5)  It  also  provides  tt 
the  requisite  majority  ot  judges  sitting  are  unable  to  agr* 
cision,  the  case  shall  be  reheard  by  a  full  bench,  and  any  v; 
hy  any  one  or  more  of  the  judges  being  unable,  unwilling  ' 
to  sit,  shall  be  temporarily  filled  in  a  manner  to  be  prescr 
This  is  a  new  provision  in  toto.  As  to  it,  see  section  63  6 
and  Funkhouser  v.  Spahr,  102  Va.  306,  46  S.  E.  378.  (6) 
of  appeal  are  prescribed  for,  the  only  change  being  that  ; 
courts  of  record  may  sit  thereon  in  addition  to  judges 
Court  of  Appeals  and  judges  of  circuit  courts.  (7)  It  also 
the  jurisdiction  of  the  court  shall  be  subject  to  such  reasoi 
may  be  prescribed  by  law  as  to  the  course  of  appeals,  the 
to  time,  the  security  to  be  required,  if  any,  the  granting  ( 
appeals,  and  the  procedure  therein.     This  provision  is  also 

Appeal.s  generally — Jurisdiction  of  court — How  exer 
sions  of  article  6,  section  2,  Const.  1869,  did  not  proprio 
jurisdiction  upon  Court  of  Appeals,  but  it  exercises  jurisc 
constitutional  limitations  by  virtue  of  statutes,  under  that 
exception  by  which  it  has  original  jurisdiction  in  habeas 
damus,  and  prohibition  simply  vests  court  with  capacity  t 
ginal  jurisdiction  in  that  class  of  cases  in  event  General  ; 
fers  it.      Prison  Asso.  v.  Ashby,  93  Va.  667,  25  S.  E.  893. 

If  its  jurisdiction  is  invoked  on  the  ground  that  a  fre( 
chise,  title  or  bounds  of  land,  or  some  matter  not  merely 
involved,  these  jurisdictional  matters  must  be  directly  tl 
controvei"sy,  and  not  merely  incidentally  involved.  Cook 
99  Va.  591,  39  S.  E.  223;  note  to  Price  v.  Smith,  2  Va.  L 
Hutchinson  v.  Kellam.  3  Munf.  202;  Clark  v.  Brown, 
Umbarger  v.  Watts,  25  Grat.  167;  Skipwith  v.  Young,  I 
Hancock  v.  Railroad,  3  Grat.  328. 

Court  of  Appeals  had  jurisdiction  under  article  6,  sec 
1869,  and  laws  in  pursuance  thereof,  of  writs  of  error  in  p 
mandamus,  although  amount  involved  is  less  than  1500 
Mandamus,  in  proper  case,  always  involves  matters  not  mer 
The  Constitution  did  not  proprio  vigore  confer  jurisdiction 
under  what  are  now  sections  6336  and  6337  of  the  Co 
Smith,  93  Va.  14,  24  S.  E.  474. 

Court  of  Appeals  haa  original  jurisdiction  in  cases  of  n 
prohibition  by  virtue  of  statute  (Page  v.  Clopton.  30  Grat 
[3d  Ed.]  277);  and  has  power  hy  mandamus  to  compel  judj 
court  to  sign  bill  of  exceptions  (Collins  v.  Christian,  92 
S.    E.    472). 

Court  of  Appeals  has  no  jurisdiction  of  appeals  from 
decrees  except  as  it  is  given  by  statute.  Elder's  Ex'rs  v.  I 
68;   Lancaster  v.  Lancaster,   86   Va.   201,   9  S.  E.   988. 

Jurisdiction  of  Court  of  Appeals  must  afflrmatively 
record,  and  does  so  appear  when  court  can  see  that  judgi 
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court  involved  constitutionality  of  some  statute  or  ordinance,  or  some 
right  under  state  or  FederaJ  Constitution.  Any  proceeding  which  neces- 
sarily puts  their  validity  in  issue,  whether  it  be  by  demurrer,  plea.  In- 
struction, or  otherwise,  gives  jurisdiction.  AdUns  v.  Richmond,  98  Va. 
91,  34  S.  E.  967,  47  V.  R.  A.  583,  81  Am.  St.  Rep.  706. 

Burden  of  showing  existence  of  jurisdiction  to  hear  appeal  i?  on 
plaintiff  in  error,  and  such  jurisdiction  must  affirmatively  appear  from 
record.  Com.  v.  Chaffln,  87  Va.  545,  12  S.  E.  972;  Southern  Fertilizing 
Co.  V.  Nelson,  6  Va.  Law  J.  192;  Rltter  L.  Co.  t.  Coad  Moun.  Co.,  115 
Va.  3-70.  79  S.  E.  322. 

Where  right  of  county  to  levy  taxes  is  Involved,  appeal  lies  under 
article  6,  section  2,  Const.  1869,  although  less  than  J500  be  in  contro- 
versy.     Prince  George  v.  Railroad,  87   Va.  283,  12  S.  E.   667. 

A  husband  may  appeal  from  a  decree  denying  him  a  divorce  though 
he  has  failed  to  pay  an  attorney's  fee  decreed  aigainst  himi.  Hairston 
v.  Hairston,  117  Va.  207,  84  S.  E.  15. 

An  appeal  lies  in  a  proceeding  to  determine  the  regularity  and 
validity  of  an  election  to  determine  whether  or  not  county  bonds  shall  be 
issued  for  permanent  road  improvements  in  the  magisterial  districts  of 
a  county.      Supervisors  v.  Spilman,  113  Va.  391,  74  S.  E.  161. 

No  appeal  lies  from  a  consent  decree  as  the  consent  cures  all  erroi-s. 
Hounshell  v.  Hounshell,  111!  Va.   675,  82  S.  E.  689. 

Where  no  exception  is  taken  to  the  action  of  the  trial  court  in 
abating  an  attachment  at  law,  the  correctness  of  its  luling  cannot  be 
inquired  into  in  this  court.  Hilton  &  Allen  v.  Consumers'  Ice  Co..  lOS 
Va.  255,  48  S.  E.  899. 

Mandamus — Prohibition — Quo  warranto. — ^Appeal  lies  to  judgment 
of  circuit  court  refusing  to  entertain  petition  tor  writ  of  quo  warranto 
tendered  by  bona  fide  claimant  of  office  to  test  title  thereto.  Watkins  v. 
Venable,  99  Va.  440,  39  S.  E.  147. 

Court  of  Appeals  has  no  original  jurisdiction  In  cases  of  quo  war- 
ranto, nor  has  any  judge  thereof  jurisdiction  to  issue  the  writ  and  send 
case  to  circuit  court  to  be  proceeded  in  as  in  cases  of  injunction. 
Watkins  v.  Venable,  99   Va.   440.   39  S.  E.  147. 

Decree  which  declines  to  grant  relief  prayed  until  the  General  As- 
sembly enacts  further  law  on  subject  is  not  final,  nor  does  it  adjudicate 
principles.  Appeal  which  is  to  correct  errors  does  not  lie.  Mandamus' 
to  compel  court  to  hear  and  determine  case  is  proper  remedy.  Super- 
visors V.  Aleaxndria,  95  Va.  470,  28  S.  E.  882. 

Where  appeal  lies  from  decision  of  court  refusing  to  allow  persons 
to  become  parties  to  a  suit,  mandamus  will  not  lie  to  compel  court  to 
admit  them.      Moon's  Adm'r  v.  Wellford,  84  Va.  34,  4  S.  E.  572. 

Where,  pending  appeal,  trial  court  In  divorce  suit  awarded  plaintiff 
alimony  of  $25  per  month,  and  Sl.'iO  for  expenses  of  suit,  amount  being 
less  than  lurisdictional  amount,  remedy  is  by  prohibition,  and  not  by 
appeal.      Cralle  v.  Cralle,  81  Va.  773. 

Partie.s  to  appeiiLs. — To  entitle  any  person  to  appeal,  he  must  be 
party  to  cause,  and  aggrieved  by  judgment  or  decree.  Little  v.  Bowen, 
76  Va.  724;  Edmunds'  Adm'r  v.  Scott.  78  Va.  720;  Osborne  v.  Kammer, 
96  Va.  228,  31  S.  E.  19;  also  Board  v.  Gorrell,  20  Grat.  484. 

Only  a  person  who  is  a  party  to  the  suit  below  and  presents  a 
petition  for  appeal  can  be  an  appellant.  Southern  Ry.  Co.  v.  Glenn's 
.\dm'r,  102  Va.  529,  46  S.  E.  776 

Bankrupt  may  appeal  fromi  decree  distributing  fund  in  creditors' 
suit  in  which  he  has  claimed  homestead  in  fund.  Barger  v.  Buckland, 
28  Grat.    850. 

Vendor  of  land  conveyed  by  deed  declared  to  be  fraudulent  cannot 
alone  appeal.      Price  v.  Thrash,  30  Grat.  516. 

Party,  though  defendant  in  form,  may  appeal  from  decree  diemissing 
bill  as  insufficient  in  law.     Atkinson  v.  McCormick,  76  Va.  791. 

Trustee  in  assignment,   as   representative  ot  whole  fund,  may   an- 
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peal,  though  none  of  the  claims  secured  serparatelr  amount  to  jnrisdl( 
tional  sum.     Saunders  y.  Waggoner,  82  Va.  316. 

Person  {^grieved  by  judgment  for  or  against  receiver  by  com 
which  appointed  him  may  appeal,  even  though  receiver  cannot.  Helend 
T.  Barbour,  78  Va.  544. 

In  action  by  grantor  against  grantee  and  surety  on  bond  given  fo 
purchase  price  of  land,  if  Joint  plea  of  eet-off  be  filed  >by  them,  claimin 
damages  for  breach  of  warranty,  and  plea  be  found  against  them,  suret 
cannot  alone  appeal.  Kinzie  v.  Riely's  Ex'rs,  8  Va.  Law  Reg.  641 
and  note. 

Decree  as  to  one  of  several  defendants  whose  Interests  are  not  coi 
nected  with  each  other,  with  decree  for  payment  of  costs  aa  to_hlm,  I 
final  as  to  him,  although  cause  is  pending  in  court  as  to  rest.  Royall' 
Axtau'rs  V.  Johnson,  1  Rand    421. 

Vendee  of  lands  decreed  to  be  sold  may  move  court  to  annul  srde 
of  sale,  and,  it  such  molior.  be  overruled,  prosecute  appeal  in  name  o 
vendor.     Hendricks  v.  Fields,  26  Grat.  447. 

Three  several  Judgments,  rendered  in  three  different  proceeding! 
coonanenced  at  different  times,  in  which  different  defenses  were  mad( 
and  never  consolidated  before  the  judgments  were  rendered,  tliough  b( 
tween  the  same  parties,  cannot  be  brought  to  this  court  by  a  single  wrl 
of  error.     Com.  v.  Round  Mountain  Co.,  117  Va.  30,  83  S.  E.  1061. 

Practice — ^What  appeal  brings  up. — An  appeal  brings  before  com 
for  review  entire  record,  and,  under  rule  8  of  court  (see  120  Va.  P-  vlil 
errors  to  prejudice  of  appellee  may  be  corrected  without  requirin*' Ui 
to  take  formal  cross-appeal.  Appellant  cannot  appeal  from  so  mnch  o 
decree  as  is  prejudicial  to  him,  and  leave  residue  In  force.  Gaines  i 
Merryman,  95  Va.  660,  29  S.  E.  738. 

Where  coouplainant  and  defendant  whose  rights  are  involved  in  saai 
question  both  appeal  from  same  decree,  but  complainant  permits  M 
appeal  to  be  dismissed  for  failure  to  igive  appeal  bond,  he  may,  unoe 
rule  9  Cnow  8),  have  his  rights  determined  in  defendant's  appeal.  Nicnoi 
son  ▼.  Gloucester  Charity  School,  93  Va.  101,  24  S.  E.  899. 

Where  parties  to  cause  stand  upon  distinct  and  unconnected  gronnd 
and  their  rights  are  separate,  and  not  affected  by  same  decree,  appe> 
from  one  will  not  bring  up  for  adjudication  rights  of  others;  but  when 
parties  appealing  and  parties  not  appealing  stand  on  same  ground,  aoi 
their  rights  are  Involved  in  same  question,  and  equally  affected  by  decrei 
appealed  from,  appellate  court  will  consider  whole  case  and  settle  rlgJil 
of  all  parties.  Alexander  v.  Alexander,  85  Va.  353,  7  S.  E.  335,  1 1*." 
A.  125;  Anderson  v.  DeSoer,  6  Grat.  363;  Rorer's  Heira  v.  Roanoke  Na< 
Bank,  83  Va.  608,  4  S.  E.  820;  Walker's  Ex'r  v.  Page,  21  Grat  63« 
Lewis  T.  Thornton,  6  Munf.  87;  Burkholder  v.  Ludlam,  30  Grat.  255 
32  Am.  Rep.  668;  Simmons  v.  Lyles,  27  Grat.  931;  Burton  v.  Brown 
Ex'rs,  22  Grat.  1;  Tate  v.  Liggat,  2  I^eigh  84;  Lenow  v.  Lenow,  8  0"" 
349;   Purcell  v.  McCleary,  10  Grat.  246. 

An  appellant  under  section  6336,  can  only  be  one  who  is  a  party  t< 
the  suit  in  the  court  below,  and  presents  a  petition  for  an  appeal  >'"° 
such  decree,  and  where  parties  stand  on  distinct  and  unconnected  ^^?t 
the  appeal  of  one  on  behalf  of  the  others  will  not  bring  up  for  ^i^^,  ^, 
tlon  the  rights  of  any  but  the  one  appellant.  Southern  Ry.  ▼•  '''''' 
Adm'r,  102  Va.  529.  10  Va.  Law.  Reg.  131,  46  S.  E.   776.  ^ 

Where  interests  are  separate  and  distinct  on  part  of  app^"*" 
decree  may  be  reversed  as  to  one  and  dismissed  as  to  another  as 
been  improperly  awarded,  because,  subject  of  controversy  as  to 
less  than  $500  (now  $300);  but  where  amount  in  controversy  fs '^j. 
Jurisdictional  amount  as  to  one  of  appellants  the  question  is  P"*"^ 
before  the  court  as  to  that  one.  and  when  questions  as  to  all  othen  ^^^ 
identical,  and  claims  have  been  consolidated  and  heard  togeth^'''  |j 
validity  or  invalidity  of  decree  affects  theim  all,  and  involves  the  ^'"  ^^ 
of  decree  as  to  all  and  in  all  respects.  The  interests  in  suet  "^'''^ 
such  that  they  cannot  be  severed  In  any  court  where  they  are  '""' , 'ny 
and  decision  here  as  to  right  of  one  will  conclude  rights  of  >^' '" 
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condition.      Craig   v.   Williams,    90   Va.   500,    18   S.   E.    89?,   44   Am    St 
Rep.   934;  Witz  v.  Osburn,  83   Va.  227,  2  S.  B.  33. 

Court  ot  Appeals  does  not  determine  mooted  questions  upon  which 
no  right  depends  and  wherein  no  reliet  can  be  afforded.  It  controversy 
is  one  that  has  been  determined  by  time,  and  there  is  now  no  wrong 
to  right  and  no  relief  to  be  afforded,  the  appeal  will  be  dismissed.  Shu- 
mate V.   Spilman,    1    Va.   Dec.    604. 

The  act  of  Februar>-  27,  1SG7,  by  which  it  was  enacted  thac  appeals 
to  Supreme  Court  of  Appeals  of  State  from  district  courts  should  not  be 
allowed  when  judgment  of  district  court  affirmed  Judgment  of  county 
court,  unless  the  matter  in  controversy  exceeded  $1,000,  is  not  incon- 
sistent with  provision  of  Constitution  which  excluded  appeals  from  said 
district  courts  to  Supreme  Court  unless  matter  in  controversy  amounted 
to  $500.      Downham  v.  Alexandria,  9  Wall.  659,  19  L.  Ed.  929. 

No  appeal  lies  from,  order  of  circuit  court  refusing  injunction,  the 
remedy  being  application  to  Court  of  Appeals  to  grant  the  injunction 
refused  (Hudson  v.  Barham,  8  Va.  Law  Reg.  736,  43  S.  E.  189);  nor 
where  judgment  is  entered  upon  agreement  that  judgment  be  entered  in 
accordance  with  result  in  another  case  (Bransford  v.  Karn,  87  Va.  242, 
12  S.  E.  404). 

When  it  appears  that  court  has  no  jurisdiction  of  appeal,  it  will  be 
dismissed,  though  not  objected  to  on  hearing.  Hobeon  v.  Hohson,  100 
Va.  216,  40  S.  E.  899. 

Petition. — A  petition  for  appeal  is  in  the  nature  of  a  pleading,  and 
should  state  clearly  and  distinctly  all  the  errors  relied  on  for  a  reversal. 
Otherwise  the  appeal,  if  granted,  should  be  dismissed.  But  motion  to 
dismiss  for  this  cause  will  not  be  granted  after  right  of  appeal  is  'barred 
by  limitation.  Orr  v.  Pennington,  93  Va.  268,  24  S.  E.  928.  See  section 
634  6  and  notes. 

Finality  of  decision. — The  General  Assembly  cannot  grant  new  trials 
nor  direct  rehearings  in  cases  which  have  been  judicially  settled  upon  the 
merits.  Martin  v.  South  Salem  Land  Co.,  94  Va.  28,  26  S.  E.  591.  Ques- 
tions necessarily  involved  in  decision  on  writ  of  error  are  finally  deter- 
mined by  such  decision,  and  are  not  thereafter  open  to  debate  in  trial 
court,  nor  generally  subject  to  re-examination  in  this  court  on  second 
api>eal  in  same  case.  Decision  on  first  appeal  becomes  law  of  case. 
Rosenbaum's  Ex'rs  v.  Seddon,  94  Va.  575,  27  S.  E.  425;  Sima  v.  Tyrer, 
96  Va.  14,  30  S.  E.  443.  Nor  can  party  to  first  appeal  object  because 
other  persons  whose  rights  are  affected,  but  who  make  no  complaint  on 
first  appeal,  were  not  before  court.  McClanahan  v.  Hockman,  96  Va. 
392,  31  S.  E.  516. 

The  decree  of  the  Court  of  Appeals  upon  a  question  decided  by  the 
court  below  is  final  and  irreversible;  and  upon  a  second  appeal  in  the 
cause,  a  question  decided  on  the  first  appeal  is  res  adjudlcata.  The  fact 
that  other  evidence  was  taken  in  the  cause  after  it  was  remanded  does 
not  affect  the  conclusiveness  of  the  decree  whereby  the  principles  of  the 
cause  were  settled.  Turner's  Adrar  v.  Staples,  Ac,  86  Va.  300,  9  S.  B. 
1123;  Campbell's  Ex'ors  v.  Campbell's  Ex'ors,  22  Grat.  649. 

Errors  for  want  of  necessarj-  parties  cannot  be  corrected  in  lower 
court  by  an  amended  and  supplemented  blU  and  bill  in  nature  of  bill  of 
review,  after  appeal  is  allowed,  and  while  It  is  pending  in  appellate  court. 
Almond  v.   Rothgeb,   1    Va.   Dec.    13  8. 

In  action  at  law  appeal  lies  only  to  final  judgment.  Lockridge  v. 
Lockridge,  1  Va.  Dec.  61. 

An  order  setting  aside  a  verdict  as  to  two  of  three  notes  sued  on, 
and  awarding  a  new  trial  as  to  them,  but  refusing  to  set  aside  as  to  the 
other  note,  and  directing  that  the  plaintiff  take  nothing  by  his  action  as 
to  that  note  is  not  a  final  judgment  to  which  a  writ  of  error  will  lie. 
Salem  Loan  Co.  v.  Kelsey,  115  Va.   382,  79  S.  E.  329. 

Pinal  order — What  is. — Ludlow  v.  City  of  Norfolk,  87  Va.  319,  12 
S.  E.  612;  Series  v.  Cromer,  88  Va.  426,  13  S.  E.  859;  15  Va.  Lajw 
Journal   (1391)  724;  Postal,  &c.,  Co.  v.  N.  &  W.  R.  R.  Co.,  87  Va.  349, 
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12   S.   E.    613;    Bonsaok  Machine  Co.   v.  Woodrom,   88    Va.   512,  13  S. 
E.  904. 

A  final  order  is  one  which  disposes  ot  the  whole  subject,  gives  all 
the  relief  contemplated,  provides  with  reasonable  completeness  (or  giv- 
ing effect  to  the  sentence,  and  leaves  nothing  to  be  done  in  the  cause  save 
to  superintend  ministerially  the  execution  of  the  order.  Sa.lem  Loan  Co. 
v.  Kelsey,  115  Va.  382,  79  S.  E.  329. 

Decrees  from  which  appeals  lie— Final  decrees. — Decree  is  flnal  not 
only  as  to  matters  actually  determined,  but  as  to  every  matter  which 
parties  might  have  litigated  within  scope  of  pleadings,  and  which  might 
have  been  decided.     Beale's  Adm'r  v.  Gordon,  2  Va.  Dec.  35,  21  S.  E.  667. 

Decree  disposing  of  and  deciding  entire  matter  In  controversy,  and 
awarding  costs,  leaving  nothing  to  be  done  in  cause,  is  final.  Sexton's 
Bx'x  V.  Patterson,  1  Va.  Dec.  551;  Sims  v.  Sims,  94  Va.  580,  27  S.  E. 
436,  64  Am.  St.  Rep.  772;  Yates'  Adm'r  v.  Wilson,  86  Va.  625,  10  S.  E. 
976;  Parker  v.  Logan,  82  Va.  376,  4  S.  E.  613;  Vanmeter's  Ex'rs  t. 
Vanmeter,  3  Grat.  148;  Norfollc  Trust  Co.  v.  Foster,  78  Va.  413; 
Battaile  v.  MaryJand  Hospital  for  Insane,  76  Va.  63;  Norfolk  Trust  Co. 
v.  Poster,  78  Va.  413.  And  so  in  case  of  prohibition,  if  order  is  final  in 
form,  disposing  of  whole  case,  though  it  should  have  been  interlocutory 
Burch  V.  Hardwlcke,  23  Grat.  51.  And  so  is  decree  confirming  sMe  of 
land,  and  ordering  conveyance  after  payment  of  costs,  leaving  nothing 
to  be  done  but  to  order  purchase  money  to  be  applied  to  notes.  Johnson 
V.  Anderson,  76  Va.  766.  And  so  is  decree  in  suit  for  administration 
of  estate,  which  settles  principles  of  cause,  distributes  whole  property 
to  parties  interested,  leaving  nothing  to  be  done,  though  measures  may 
be  necessary  to  enforce  it  (Rawllnga'  Bx'r  v.  Rawlings,  76  Va.  76);  or 
though  it  appoints  commissioners  to  sell  part  of  land  and  account  for 
proceeds  to  parties,  with  liberty  to  them  to  apply  to  court  to  add  new 
or  substitute  other  commissioners,  or  for  partition  in  kind  of  part  ol 
subject  directed-  to  be  sold  (Harvey  v.  Branson,  1  Leigh  108).  And  so 
is  decree  reciting,  "The  plaintiff  failing  to  prosecute  his  suit,  it  is  ordered 
that  the  aam«  be  dismissed."  Jones  v.  Turner,  81  Va.  709.  And  so  is 
decree  upon  bill  by  daughter  of  testator  against  purchaser  of  his  real 
estate,  and  two  sons  of  surety  upon  executor's  bond,  that  each  of  said 
sons  shall  pay  one-half  of  arrears  of  annuity  arising  under  the  will,  and 
reserving  liberty  to  plaintiff,  if  decree  should  prove  unavailing  as  to 
either,  to  resort  to  the  court  for  further  proceedings  against  the  other, 
and  ordering  cause  to  be  retained  in  court  for  purpose  of  taking  further 
accounts  of  annuities  to  accrue  in  future,  is  a  final  decree,  notwith- 
standing this  reservation.  Thornton  v.  Pitzhugh,  4  Leigh  209.  And  so 
Is  decree  on  settlement  of  executorial  account  by  commissioners  under 
order  of  court  of  probate  overruling  legatee's  exceptions  to  said  report, 
ordering  account  to  be  recorded,  and  awarding  costs-  Pameyhough's 
Ex'rs  V.  Dickerson,  2  Rob.  582. 

When  judgment  of  superior  court,  reversing  judgment  of  county 
court,  and  directing  other  pleadings  in  lower  court.  Is  interlocutory  in 
-character,  though  final  there,  judgment  of  county  court,  being  final  as 
regards  jurisdiction  of  this  court,  imparts  that  character  to  judgment  of 
superior  court,  and  Is  appealable.  Cowling  v.  Justices  of  Nansemond 
County,  6  Rand.  349.  And  so  is  prder  of  circuit  on  appeal  from  county 
court,  reversing  judgment  with  costs,  but  failing  to  give  such  judgment 
as  county  court  should  have  given  and  retaining  cause.  Janey  v. 
Blake's  Adm'r,  8  Leigh  88.  And  so  where  it-  reverses  judgment  of 
county  court,  and  retains  cause  for  trial.  Brumbaugh  v.  WIssler's  Ei'r, 
25  Grat.  463;  Crawford  v.  Railroad,  Id.  467. 

Decree  which  settles  principles  at  a  cause,  determines  riglits  of 
creditors,  validity  of  stock  subscriptions,  and  liability  of  stockholders 
to  pay  same,  and  .leaves  nothing  to  be  done  except  to  execute  and  give  ef- 
fect to  it,  is  a  final  decree.  Martin  v.  South  Salem  Land  Co.,  97  Va.  345, 
33  S.  E.  600. 

Decree  passing  upon  whole  subject-imatter,  so  as  to  be  final  in  it> 
nature,  is  not  'made  interlocutory  by  addition  of  order  suspending  de- 
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cree  as  to  amount  of  an  item  in  an  account  involved  In  cause  until 
decision  of  another  suit  brought  by  another  party  against  both  plaintiff 
and  defendant  in  first  suit,  claiming  amount  of  that  item.  Fleming  v. 
Boiling,   8   Grat.   29  2. 

Decree  which  dismisses  bill,  and  directs  payment  of  costs,  is  flnaJ 
decree,  and  its  finaJity  is  not  affected  by  the  fact  that  it  is  heard  with 
another  cause  which  was  continued  on  the  docket,  where  parties  were 
not  and  could  not  have  been  originally  joined  in  one  controversy.  Home 
Building  &  Conveyance  Co.  v.  London,  98  Va.  152,  35  S.  E.  362. 

Measures  necessary  to  enforce  a  decree  which  gives  completely  the 
relief  contemplated  by  the  court  do  not  alter  or  affect  such  decree  as  to 
its  character  of  finality,  nor  is  decree  less  final  In  character  becaus;; 
measures  may  be  necessary  to  compel  parties  to  obey  it.  Rawlings' 
Ex'r  V.  Rawlings,  75  Va.  7  6. 

A  decree  which  finally  disposes  of  all  Issues  arising,  or  which  could 
properly  arise  upon  an  original  bill  and  the  answer  thereto,  as  well  as 
upon  the  answer  to  the  cross-bill  is  a  final  decree.  Goode  v.  Bryant, 
118  Va.   314,   87   S.  E.   588. 

A  final  decree  is  not  deprived  of  its  quality  of  finality  by  the  fact 
that  it  is  based  in  part  upon  a  former  decree  which  was  never  signed 
by  the  judge,  nor  entered  on  the  order  book,  but  was  acted  on  by 
both  the  parties  and  the  court,  without  objection  from  any  source. 
Goode  V.  Bryant,  118  Va.  314,  87  S.  E.  588. 

rnterlocutoi-}-  decrees  appealable— Decrees  adjndlcatlng  principles  of 
cause. — By  adjudicating  the  principles  of  a  cause  is  meant  that  the 
rules  or  methods  by  which  the  rights  of  parties  are  to  be  worked  out 
have  been  so  far  determined  that  it  is  only  necessary -lo  apply  these  rules 
or  methods  to  the  facts  of  the  case  in  order  to  ascertain  relative  rights 
of  parties  with  regard  to  subject-matter  of  suit.  Lancaster  v.  Lan- 
caster, 86  Va.  201,  9  S.  E.  988. 

Every  decree  that  leaves  anything  to  be  done  in  the  cause  between 
the  parties  is  interlocutory,  even  though  it  disposes  of  the  costs.  Noell's 
Adm'r  v.  Noell's  Adm'r,  S6  Va.  109,  9  S.  B.  584. 

Appeal  lies  from  an  interlocutory  decree  adjudicating  the  principles 
of  the  cause,  but  the  final  decree  may  be  awaited  and  the  appeal  is  in  time. 
Harper  v.  Vaughan,  87  Va.  4  2  6,  12  S.  E.  785. 

Decree  which  leaves  anything  to  be  done  by  court  is  interlocutory 
as  between  parties  remaining  in  court.  Sims  v.  Sims,  94  Va.  580,  27  S. 
E.  436,   64  Am.  St.  Rep.  772. 

Where  a  particular  relief  is  sought,  if  anything  remains  to  be  done 
by  the  court  decree  is  interlocutory,  but  if  no  further  action  of  court  is 
necessary  decree  is  final.  If  interlocutory  decree  settles  principles  of 
cause.  It  is  appealable.     Ryan's  Adm'r  v.  McLeod,  32  Grat.  376. 

Decree  overruling  exceptions  to  commissioner's  report,  and  confirm- 
ing same  as  to  questions  involved  therein,  although  report  is  recom- 
mitted as  to  other  matters,  adjudicates  principles  as  to  such  exceptions, 
and  is  appealable.  Garrett's  Adm'x  v.  Bradford,  28  Grat.  609;  Barton, 
C.  Pr.  (2d  Ed.)  828;  Farneyhough's  Ex'rs  v.  Dickerson,  2  Rob.  582. 

Order  overruling  motion  to  dissolve  Injunction  may  be  appealed 
from  if  the  principles  of  the  cause  are  thereby  adjudicated  (Baltimore 
&  O  R.  Co.  V.  City  of  Wheeling,  13  Grat.  40;  Kahn  v.  Kerngood,  80 
Va  34  2-  Bristow  v.  Home  Bldg.  Co.,  91  Va.  23,  20  S.  E.  946,  947; 
Talley  v.  Tyree,  2  Rob.  500;  Richmond  &  Y.  R.  R.  Co.  v.  Wicker,  13 
Grat.  375);  but  if  court  overrules  such  motion  wtthout  adjudicating 
principles  of  cause  no  appeal  lies  (Baltimore  &  O.  R.  Co.  v.  City  of  Wheel- 
ing, supra;  NorfolI<  &  W.  Ry.  Co.  v.  Old  Dominion  Baggage  Co..  97 
Va.  89.   33   S.  E.   385). 

Decree  directing  an  issue  out  of  chancen'.  If  it  impliedly  involves 
settlement  of  principles  of  cause,  is  appealable.  Reed  v.  Cllne's  Heirs, 
9  Grat.  136;  Wise  v.  Lamb,  Id.  309. 

Appeal  lies  from  order  of  chancellor  overruling  motion  to  dissolve 
an  injunction,  where  motion  has  been  overruled  on  ground  that  plain- 
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tiff  Is  entitled  to  relief  on  merits,  and  fixing  principles  on 
depends.      This    is    based    upon    Act    1818,    chapter    66,    sect 
ferent    from   present   Imw,    in    that    it    provides   for    appeals 
locutory  orders  in  order  that  principles  of  cause  may  be  de 
appeal.     Lomax  v.  Picot,  2  Rand.  247. 

On  bill  to  settle  testator's  estate,  construe  will,  and 
ment  of  legacy,  there  is  decree  adjudging  complainant  enti 
sum  of  such  legacy,  and  directing  cause  xo  be  proceeded  w: 
ably  to  these  views  in  order  to  collect  funds  to  pay  legaci 
interlocutory,  but  appealable.  Jameson  v.  Jameson's  Adm'x 
9  S.  E.  480,  3  L.  R.  A.  773. 

Order  which  refuses  to  dissolve  injunction  and  dlscha 
decides,  in  effect,  that  property  held  by  receiver  is  for  thi 
proper  hands,  and  to  this  extent  adjudicates  principles  of  e 
such  an  order  appeal  may  be  taken.  Bristow  v.  Home  B 
Va.  23,  20  S.  E.  946,  947.  And  so  with  decree  which  decid 
attacked  as  fraudulent  per  se  is  not  so.  Norris  v.  Lake, 
16  S.  E.  663.  And  so  with  decree  not  final,  nor  dissolvini 
nor  in  terms  requiring  money  to  be  paid,  nor  possession  or  1 
erty  to  be  changed,  if  it  adjudicates  principles  of  cause. 
Byrd,  85  Va.  690,  8  S.  E.  577. 

Interlocutory  decrees  not  appealable. — "Where  the  fu 
of  the  court  in  the  cai:se  is  necessary  to  give  completely  th 
templated  by  the  court,  there  the  decree  upon  which  the  ques 
to  be  regarded  not  as  final,  but  interlocutory.  I  say  the  fi 
of  the  court  in  the  cause  to  distinguish  it  from  that  action 
which  is  common  to  both  final  and,  interlocutory  decrees, 
measures  which  are  necessary  to  execution  of  decree  that  h 
nounced,  and  are  to  be  regarded  as  adopted  not  in  but  beyoi 
and  as  founded  on  the  decree  itself  or  mandate  of  the  co 
respect  to  the  relief  to  which  the  party  was  previously  e 
merits  of  the  case."     Cocke's  Adm'r  v.  Gilpin,  1  Rob.  22. 

It  will  be  easily  conceived  that  It  is  not  every  order  c 
a  cause,  however  incidental  such  order  may  be,  that  will,  i; 
and  wise  policy,  warrant  an  appellate  proceeding,  in  order  ( 
apprehended  error  therein,  and  that  such  proceeding  must 
confined  to  those  orders  which  have  about  them  a  certain 
finality  and  conclusiveness,  either  in  respect  to  the  gener 
the  cause,  or  in  respect  to  some  branch  thereof,  or  of  som( 
lateral  thereto,  and  yet  of  great  interest  to  the  parties  or 
4  Min.   (3d  Ed.)   859. 

Decree  sustaining  demurrer  to  bill,  and  allowing  plaint 
in  specified  time,  does  not  settle  principles  of  cause,  nor 
order  until   expiration   of  specified   time.     London-Virginia 
Moore,   98   Va.   256,   35  S.   E.   722;    Commercial  Bank   v.   R 
Dec.  350,  24  S.  E.  388. 

Decree  In  suit  to  execute  testator's  will,  sell  land,  ai 
proceeds,  wherein  some  land  is  unsold,  and  some  sold,  but  n 
for.  The  objects  of  suits  are  unaccomplished,  and  decree 
Yates'  Adm'r  v.  Wilson,  86  Va.  625,  10  S.  E.  976. 

Although  decree  is  marked  "Final  Decree,"  those  word 
termine  its  character  or  effect,  for  that  must  be  determine( 
contained  in  decree,  and  if  there  is  nothing  therein  whlcl 
the  court  Intended  to  end  cause  the  unauthorized  act  of  clei 
It  oft  docket  does  not  prevent  court  from  reinstating  It.  \ 
Bten,  86  Va.  359,  10  S.  E.  415. 

Sustaining  or  overruling  demurrer  is  not  final  judgmei 
judgment  sustaining  demurrer  final  there  must  be  dismissal. 
Coleman,  98  Va.  276,  36  S.  E.  377,  and  cases  cited;  Comme 
Rucker,  2  Va.  Dec.  350,  24  S.  E.  388.  Nor  is  decree  Qi 
murrer,  giving  defendant  leave  to  answer  and  continuing  i 
force  until  further  order  of  court,  where  there  was  no  m 
solve,  and  cause  was  heard  solely  on  demurrer  to  bill.  N 
(2892) 
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Ry.  Co.  V.  Old  Dominion  Baggage  Co.,  97  Va.  89,  33  S.  E.  386.  Nor  is 
decree  by  default  until  relief  has  been  sought  under  section  6333.  When  . 
time  allowed  by  that  section  expiree,  decree  becoms  final  and  irreversible. 
Smiths  Ex'r  v.  Powell,  98  Va.  431,  36  S.  E.  522.  Nor  is  decree  over- 
ruling demurrer  to  bill  for  an  accounting.  Lancaster  v.  Lancastur,  86 
Va.  201,  9  S.  E.  988.  Nor  decree  sustaining  claim  of  homestead,  but 
directing  commissioner  to  make  certain  inquiries.  Barker  v.  Jenlclns, 
84  Va.  895,  6  S.  E.  459.  Nor  is  a  non-suit.  Mallory  v.  Taylor.  90  Va. 
349,  18  S.  E.  438.  Nor  is  order  appointing  commissioners  to  fix  just 
compensation  for  land  to  be  taken  in  condemnation  proceedings.  Postal 
Tel.  Cable  Co.  v.  Norfolk  &  W.  R.  Co.,  87  Va.  349,  12  S.  E.  613;  Ludlow 
v.  City  of  Norfolk,  87  Va.  S19,  12  S.  E.  612.  Nor  is  a  decree  which 
settles  the  principles  of  a  case,  and  refers  It  to  a  commissioner  to  state 
accounts,  which  are  necessary  to  enable  the  court  to  pass  finally  upon 
the  rights  of  the  parties.  Trammeil  v  Ashworth,  99  Va.  646,  39  S.  E. 
593;  Richmond,  P.  &  P.  R.  Co.  v.  Johnson,  99  Va.  284,  38  S.  E.  195; 
Jeter  v.  Board,  27  Grat.  910,  distinguished  and  explained.  Nor  is  order 
of  circuit  court  remanding  cause  to  county  court  from  which  it  has 
been  improperly  removed  to  circuit  court.  Valley  Turnpike  Co.  v. 
Moore,  100  Va.  702,  42  S  E.  675.  Nor  is  decree  directing  sale  of 
land  to  satisfy  charges.  Spoor  v.  Tilson,  97  Va.  279,  33  S.  B.  609. 
Nor  is  decree  in  creditors'  suit  which  decides  rights  of  one  lien  creditor 
and  remands  cause  to  commissioner  tor  further  reiport.  Repass  v. 
Moore,  96  Va.  14  7,  30  S.  E.  4  58.  •  Nor  is  order  declaring  summons  void 
as  alias  summons,  but  good  as  original  summons.  Roger's  Adm'r  v 
Bertha  Zinc  Co.,  1  Va.  Dec.  827,  19  S.  E.  782.  Nor  is  judgment  in 
favor  of  all  defendants  except  one,  in  joint  action  of  trespass,  until  suit 
has  been  abated,  dismissed  or  decided  as  to  that  one.  Wells  v.  Jackson, 
3  Munf.  458.  Nor  is  decree  on  bill  to  enjoin  judgment  in  an  action  at 
law,  directing  issue  to  be  tried  to  ascertain  amount  due  by  judgment 
debtor.  Moore  v.  Lipscombe,  82  Va.  546.  Nor  is  order  setting  aside 
verdict  of  jury  trying  Issue  as  to  whether  paper  is  a  true  will,  and 
awarding  a  new  trial.  Section  2,  chapter  178,  Code  1873  (same  as 
section  6336),  allowing  appeal  to  any  person  aggrieved  by  an  order  in 
controversy  concerning  will,  must  be  considered  along  with  section  32, 
chapter  118  (same  as  section  5257),  which  provides  that  the  court  shall 
make  a  sentence  or  final  order  as  to  will.  Tucker  v.  Sandrldge.  82  Va. 
532.  Nor  is  decree  confirming  and  approving  account  of  representative 
of  trustee  ascertaining  balance  due  from  decedent's  estate  to  trust  fund 
without  giving  judgment  for  it  or  making  any  disposition  of  it  or  without 
dismissing  case  as  to  him.  Southern  Ry.  Co.  v.  Glenn's  Adm'r,  98  Va. 
309,  36  S.  E.  396.  Nor  is  rule  in  action  at  law  requiring  plaintiff  to 
elect  bv  next  term  whether  he  will  proceed  at  law  or  in  chancery. 
Priddy  v.  Hartsook,  81  Va.  67.  Nor  is  a  decree  which  does  not  ad- 
judicate the  principles  of  caiise.  nor  give  costs,  but  sends  it  back  to  com- 
missioner to  settle  further  distribution  accounts  and  account  of  fund 
to  credit  of  cause,  and  providing  for  further  receipts  to  be  disbursed 
under  orders  thereafter  to  be  entered.  Miller's  Adm'r  v.  Cook's  Adm'ra. 
77  Va  806.  Nor  is  decree  which  leaves  anything  to  be -done  to  aflord 
complete  relief  contemplated.  Wright  v.  Strother,  76  Va.  867.  Nor  Is 
decree  which  denies  plaintiff  specific  execution  of  contract,  but  gives 
leave  to  amend  bill,  and  continnies  case  for  that  purpose.  Ambrouse's 
Heirs  v.  Keller,  22  Grat.  769. 

No  appeal  lies  from  interlocutory  order  in  controversy  concerning 
roads.  Trevilian  v.  Railroad.  3  Grat.  326:  Hancock  v.  Railroad,  Id.  328; 
Ludlow  V.  City  of  Norfolk,  87  Va.  322,  12  S.  E.  612;  Postal  Tel.  Cable 
Co.  V.  N.  &  W.  R.  R.  Co.,  87  Va.  351,  12  S.  E.  613;  Jeter  v.  Board,  27 
Grat.  910,  overruled.  Nor  to  an  Interlocutory  order  granting  or  re- 
fusing amendments  to  pleadings  until  there  has  been  a  final  decree, 
except  as  otherwise  provided  by  statute.  Hobson  v.  Hobson,  100  Va. 
216,  40  S.  E.  899;  Smith  v.  Pyrites  Mining  &  Chemical  Co.,  101  Va.  301, 
43   S.  E.  564. 
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Decree  directed  commissioner  to  talce  an  account  of  pi 
erty  and  rents  of  lands.  Report  is  returned  and  exceptio 
court,  without  passing  on  report,  directs  Jury  to  try  issu 
to  value  of  personal  property.  Held,  decree  decides  no  princ 
Elder's  Ex'rs  v.  Harris,  75  Va.  68. 

No  appeal  lies  from  order  dissolving  an  injunction  w 
ject  involved  is  pecuniary  and  less  than  $500  (now  $300) 
of  appeal  given  by  section  6336  is  limited  by  section  6337. 
V.  Bowman,  98  Va.  688,  37  S.  E.  278.  Nor  to  review  de( 
settling  accounts  of  receiver,  who  has  died  and  has  no  pe 
sentative.      Overholt  v.  Old  Dominion  Mfg.  Co.,  98  Va.  654, 

When  the  ultimate  liability  of  the  defendant  is  whoU; 
and  cannot  be  ascertained  until  certain  land,  the  primarj 
the  payment  of  the  debt,  has  been  sold,  such  a  case  is  n( 
provisions  of  section  6336  as  to  appeal  from  an  Interloci 
RItter  L.  Co.  v.  Coal  Moun.  Co.,  115  Va.  370,  79  S.  E.   322 

Decrees  affecting  title  to  property  aiid  its  pos.se!Ssion.- 
sale  of  land  in  partition  suit,  though  Interlocutory,  is  app( 
requires  change  of  title  and  possession,  especially  where  it 
clples  of  cause.      Stevens  v.  McCormick,  90  Va.  736,  19  S.  E 

Appeal    lies    to    decree    appointing    receiver,    whereby 
made   in   possession    or   control    of   property,    though    made 
Shannon   v.    Hanks.    88   Va.    338,    13    S.   E.   437;    Deckert   v. 
Western  Co.,   101   Va.   804.   4  5  S.  E.   799. 

Jurisdiction  of  appeals  in  cases  concerning  title  to  la 
jurisdiction  of  appeals  in  cases  of  unlawful  entiy  and  detai 
V.  Coles,  81  Va.  380. 

Subsequent   to   married   woman's   act,    E.,    wife   of    C, 
estate  in  fee.      Issue  has  been  born  alive  of  that  marriage, 
action  against  C,  a  non-resident,  and  attached  his  suppose 
said  land  for  less  than  $500   (then  the  jurisdictional  minimi 
E.  sell,  and  convey  land  to  B.,  and  obtain  injunction  againi 
D.'s   attachment.      Held,    controversy   concerned    E.'s   title 
appeal  lies.      Breeding  v.  Davis.  77  Va.  639,  46  Am.  Rep.  74 

Trust  deed  to  secure  debt  less  than  $500  having  been 
an  interest  in  land,  and  question  having  arisen  whether  such 
vested  or  contingent,  it  was  decided  that  appeal  lay,  as  con 
cerns  title  to  land.  Sellers'  Ex'r  v.  Reed,  88  Va.  377,  1 
And  so  where  decree  appealed  from  allowed  widow  homes 
band's  lands.      Barker  v.  Jenkins,   84   Va.   895,  6   S.  E.   459. 

For  a  discussion  of  the  question  whether  the  title  to  li 
issue,  in  an  action  of  trespass  quaere  clausum  fragit,  by  the 
of  evidence  as  to  the  title,  under  a  plea  of  not  guilty,  see  I 
Co.  V.  Thayer,  113  Va.  239,  74  S.  E.   215. 

It  is  well  settled  that  an  appeal  lies  from  a  decree  app 
ceiver,  whereby  a  change  in  the  possession  or  control  of  th 
required.  This  case  weis  an  appeal  from  a  State  court  app 
ceiver  of  proi)erty  of  a  corporation,  a  receiver  of  which  had 
appointed  in  the  Federal  court  in  a  suit  instituted  subseque 
stitution  of  the  suit  in  the  State  court,  authorizing  the  r« 
tervene  in  the  other  suit,  and  requesting  a  vacation  of  the  F 
and  a  turning  over  of  the  property  to  the  State  court.  '^ 
senger  &  Pw.'er  Co.  v.  Fisher,  104  Va.  121,  51  S.  E.  198. 

Decrees  which  do  not  affect  title  to  proi)erty  or  its 
In  suit  to  subject  land  to  judgment,  where  defendant  appe 
asserted  against  him  fixes  jurisdiction,  the  title  or  bounda: 
not  involved,  although  the  appeal  be  taken  by  one  who  is  i 
debtor,  and  the  controversy  is  over  liability  of  land.  Cash  v. 
98  Va.  477,  36  S.  E.  517. 

Where  decree  is  for  less  than   $500    (then  the  jurisdi 
mum),  including  interest,  no  appeal  lies,  though  it  provides 
land  be  sold  in  default  of  payment.     Cook  v.  Bondurant,   i 
S.  E.  618. 
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Suit  to  subject  land  to  lien  for  taxes  is  not  a  controversy  conpernlng 
title  thereto,  and  if  decree  for  taxes  amounts  to  less  than  $500  (now 
$300)  no  appeal  lies.  Florance  v.  Morlen,  98  Va.  26,  34  S.  E.  890.  Nor 
is  suit  to  set  aside  deed  as  fraudulent,  and  to  sell  property  thereby 
conveyed  for  debts,  a  suit  concerning  title  or  boundaries  of  lands,  within 
the  meaning  of  Const.  1869,  article  6,  section  2.  Fink  v.  Denny,  75  Va. 
663;   Hawkins  v.  Gresham,   85  Va.   34,  6  S.  E.  472. 

In  suit  by  creditor  to  subject  land  sold  by  judgment  debtor  sub- 
sequent to  date  of  judgment  against  him,  the  matter  in  controversy  is 
the  value  of  the  land,  and  not  the  title  thereof.  Buckner  v.  Metz,  77 
Va.  107. 

Amount  Involved  in  appeal  from  decree  subjecting  land  to  payment 
of  debt  is  amount  of  debt,  irrespective  of  value  of  land.  Showalter  v. 
Rupe.  2  Va.  Dec.  553,  27  S.  E.  840.  Nor  is  the  case  altered  by  the 
fact  that  defendant  claims  homestead  in  lower  court  (Cook  v.  Daugherty, 
99  Va.  590,  39  S.  E.  223),  nor  by  the  fact  that  homestead  was  claimed 
in  land  sought  to  be  sold  for  debt  (Smith  v.  Rosenheim,  79  Va.  540); 
nor  by  the  fact  that  it  has  been  conveyed  by  deed  alleged  to  be  fraudulent 
(Thompson  v.  Adams,  82  Va.  672). 

It  is  the  amount  of  judgment  sought  to  >be  satisfied  out  of  real  estate, 
and  not  value  of  latter,  which  determines  jurisdiction  of  appellate  court. 
Pitts  v.  Spotts,  86  Va.  71,  9  S.  E.  501. 

Where  right  of  county  to  levy  taxes  is  called  in  question,  Suprem.e 
Court  had  jurisdiction  of  appeal  in  action  to  recover  tax  of  less  than 
$500  (now  $300)  illegally  collected.  Prince  George  County  v.  Atlantic, 
M.  &  O.  R.  Co.,  87  Va.  283,  12  S.  E.  667. 

Franchises. — Although  amount  involved  in  controversy  is  less  than 
$500  (now  $300),  yet  if  franchise  is  involved  appeal  will  lie.  4  Min. 
(3d  Ed.)  857;  Supervisors  v.  Catlett's  Ex'rs,  86  Va.  158,  9  S.  E.  999; 
City  of  Staunton  v.  Stoufs  Ex'rs,  86  Va.  321,  10  S.  B.  6. 

Constitutionality. — Where  constitutionality  of  law  is  attacked  ap- 
peal lies,  though  less  than  $500  (now  $300)  Involved.  N.  &  W.  R.  R.  v. 
Pendleton,  86  Va.  1004,  11  S.  E.  1062. 

Where  jurisdiction  of  appellate  court  has  been  Invoked'  in  good  faith 
to  determine  constitutionality  of  law,  writ  of  error  will  not  be  Improvi- 
dently  awarded  merely  because,  after  awarding,  but  before  hearing,  law 
has  been  held  to  be  constitutional  in  another  case.  Having  jurisdiction 
for  one  purpose,  it  has  it  for  all,  although  amount  Is  less  than  $500. 
W.  U.  Tel.  Co.  V.  Powell,  94  Va.  268,  26  S.  E.  828.  But  see  section  88, 
Const.  1902. 

Where  the  only  ground  of  jurisdiction  is  the  constitutionality  of  a 
statute,  the  validity  of  which  has  been  established  by  former  decisions, 
the  writ  of  error  will  be  dismissed  for  want  of  jurisdiction.  Western 
Union  Tel.  Co.  v.  White,  113  Va.  421,  74  S.  E.  174. 

When  constitutionality  of  act  has  been  determined  by  court  It 
ceases  to  be  debatable,  and  does  not  furnish  ground  for  jurisdiction  in 
cases  thereafter  arising.  W.  U.  Tel.  Co.  v.  Reynolds,  100  Va.  459,  41 
S.  E.  856,  93  Am.  St.  Rep.  971. 

Act  of  March  12.  1884,  was  declared  unconstitutional  in  so  far  as  it 
conferred  upon  Supreme  Court  jurisdiction  In  all  coupon  cases,  without 
regard  to  amount  in  controversy,  being  in  conflict  with  article  6,  section 
2,  Const.   1869.     Mclnto.sh  v.   Braden,   80  Va.   217. 

Where  the  constitutionality  of  no  statute  is  called  into  question, 
the  decision  of  the  corporation  court  on  appeal  from  magistrate  is 
final.      Bransford  v.  Karn,  87  Va.  242,  12  S.  E.  404. 

Corporation  and  hustings  courts  are  of  co-ordinate  jurisdiction  with 
circuit  courts.  Article  6.  section  14,  Const.  1869.  And  no  right  of  ap- 
peal from  former  to  latter  can  be  conferred  by  General  Assembly.  Section 
5  of  1889-90,  p.  197,  as  amended  by  1899-00,  p.  1204,  is  unconstitutional, 
and  such  courts  cannot  entertain  such  appeals.  Watson  v.  Blackstone, 
98  Va.  618,  38  S.  E.   939. 

Whether  or  not  an  act  of  assembly  authorizing  establishment  of  pub- 
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li<;  roads,  and  which  allows  appeals  to  this  court  on,  matters  i 
la  constitutional,  does  not  arise  on  appeal  from  decree  dl 
junction  to  proceedings  under  the  act,  as  it  is  not  an  appei 
judgment  pronounced  In  condemnation  proceedings  unde 
Painter  v.  St.  Clair,  98  Va.  85,  34  S.  E.   989. 

Amount  In  controversy — When  appeal  lies — Hoic  jurisd\ 
mined,  etc. — Appeal  lies  in  suit  to  recover  costs  awarded  in  ; 
If  amount  exceeds  ?500  (now  ?300).  Shlpman  v.  Fletcher'i 
Va.  585,  29  S.  E.  325. 

Jurisdiction  as  to  appeals  in  matters  merely  pecuniary  b 
to  1500  (now  fSOO),  jurisdiction  is  determined  by  amount  ( 
claim,  or  by  amount  to  be  paid  by  defendant,  as  one  or  other 
In  calculating  aimount  involved  in  decree  appealed  from  a 
excluded,  and  interest  is  not  estimated  beyond  date  of  decree 
controversy  must  not  only  be  of  value  of  $500  (now  $300 
troversy  in  relation  to  matter  of  that  value  must  be  continuei 
although  action  was  for  more  than  jurisdictional  amount;  ■« 
is  for  less  appeal  does  not  lie  for  defendant.  The  matter  in 
is  that  for  which  suit  is  brought  or  judgment  rendered,  a: 
which  may  or  'may  not  come  in  question.  Hawltins  v.  Gresl 
34,  6  S.  E.  472;  Hartsook's  Adm'r  v.  Crawford's  Adm'r,  1 
7  S.  E.  538;  Gage  v.  Crockett,  27  Grat.  735;  Eacho  v.  Cosby,  2 
Harman  v.  City  of  Lynchburg,  33  Grat.  37:  Fink  v.  Denny, 
McCrowell  v.  Burson,  79  Va.  290;  Tebbs  v.  L.ee,  76  Va.  744; 
79  Va.  28;  Duffy  v.  Figgat,  80  Va.  664;  Barton,  C.  Pr.  (2c 
Campbell  v.  Smith,  32  Grat.  288;  Railroad  v.  Colfelt,  27 
Southern  Fertilizing  Co.  v.  Nelson,  6  Va.  Law  J.  162. 

The  amount  in  controversy  as  to  appellee,  under  rule  9 
(now  8,  120  Va.  vli.),  is  the  difference  between  the  sum  clai 
as  of  date  of  decree  appealed  from  and  amount  decreed  in  1 
such   decree.     Ware   v.    Bankers'   Loan   &   Investment  Co.,    i 
29  S.  B.  744,  64  Am.  St.  Rep.  826. 

Amounts  decreed  against  appellant  is  amount  In  contrt 
him,    and    not   several   amounts    decreed    to    appellees.      If   a 
sums   decreed  against   appellant   exceeds    $500    (now    $300) 
although  amount  decreed  to  no  one  of  appellees  amounts  to 
$300).      Hicks  v.  Roanoke,  etc.,  Co.,  94  Va.  741,  27  S.  E.  596. 

As  between  grantee  and  creditor  assailing  deed  as  fraudul 
in  controversy  is  value  of  property  conveyed,  and  not  amo 
claimed.      Kahn  v.   Kerngood,   8  Va.   342. 

Where  shareholder  is  sued  for  call  on  subscription  to  st 
than  jurisdictional  amount,  and  denies  validity  of  subscrif 
amounts  to  more,  the  amount  In  controversy  is  the  amount  o 
scribed  for.  such  denial  going  to  validity  of  whole  subscript 
V.  Valley  R.  R.  Co.,  32  Grat.  146. 

Where  full  amount  of  set-off  allowed  defendant  excet 
tional  amount,  an  appeal  lies  on  behalf  of  complainant,  altho 
decreed  against  him  is  less.  Bunting  v.  Cochran,  99  Va.  51 
229.  Where  injunction  is  awarded  to  restrain  sale  of  proper 
notes  amounting  to  $500  (then  the  jurisdictional  minimum) 
that  usurious  Interest  was  charged,  and  defendant  admits 
sets  up  claim  to  $448  as  money  actually  lent,  the  amount  of  n 
is  amount  in  controversy.      Schmelz  v.   Rix,   95   Va.    509,   2i 

Where  amount  adjudged  as  due  to  complainant  from  dec 
surety  may  be  shown  by  commissioner's  report  to  be  less  tl 
tional  limit  by  reason  of  his  co-surety  having  paid  more  tha 
and  being  entitled  by  way  of  contribution  to  part  of  the  del 
does  not  void  an  appeal.      Alexander  v.   Byrd,   85   Va.   690,   ; 

Where  whole  amount  of  judgment  against  appellant's 
is  m.ore  than  $500  (then  the  jurisdictional  minimum),  appeal 
dock's  Adm'x  V.  Skinker,  93  Va.   479,  25  S.  E.   535. 

Where  judgment  of  $500  (now  $300)  or  more  is  assi 
parties  to  be  divided  between  them,  the  amount  in  control 
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to  enforce  Judgment  is  amount  of  judgment,  though  Interest  of  one  party 
is  less  than  jurisdictionaj  amount.  Neither  assignee  has  claim  founded 
on  independent  contract  which  he  can  enforce  without  regard  to  other. 
In  such  case  appeal  lies  from  decree  atfeoting  the  judgment.  Cheatham's 
Adm'r  v.  Aistrop's  Adm'r,  97  Va.  457,  34  S.  E.  57. 

Where  for  debt  against  decedent  there  is  no  decreei  in  solido  against- 
his  representative,  but  severally  against  each  distributee  foi  portion  of 
debt  exceeding  f500  (then  the  jurisdictional  minimum),  substantially  it 
is  decree  against  decedent's  estate,  and  ai>peal  lies.  Updike's  Adm'r  v. 
Lane,  78  Va.  132.  And  conversely,  see  Peters  v.  McWllIiams.  78  Va. 
567;  Martin's  Adm'r  v.  Fielder,  82  Va.  455,  4  S.  E.  60-2.  And  so  in 
case  of  trustee  in  assignment,  where  no  debt  la  $500  (now  $300),  but 
the  aggregate  more.  Saunders  v.  Waggoner,  82  Va.  316;  Cabell  v. 
Southern  Mut.  Ins.  Co.,  10  Va.  Law  J.  729.  And  so  in  case  of  adminis- 
trator. Williams'  Adm'r  v.  Clark's  Representatives,  93  Va.  690,  25 
S.  E.  1013. 

Where  appellant  is  owner  of  two  judgments  sought  to  be  enforced 
which  aggregate  more  than  jurisdictional  amount,  but  each  less  than  that 
sum,  an  appeal  will  lie,  though  one  of  such  Judgments  was  acquired  after 
suit  brought,  if  such  acquisition  was  in  good  faith  and  not  merely  color- 
able, in  order  to  procure  appeal.  Filler  v.  Tyler,  91  Va.  458,  22  S.  E. 
235. 

Where  trial  court  decides  that  the  holder  of  a  certified  check  on  a 
suspended  bank  had  failed  to  present  it  in  time,  and  must  bear  any  loss 
occasioned  thereby,  the  amount  in  controversy  is  such  loss,  the  same 
being  the  amount  of  the  check  less  any  dividends  which  may  be  declared 
out  of  the  assets  of  the  bank.  Lamb  v.  Thomipson,  112  Va.  134,  70 
S.  E.  507. 

The  amount  in  controversy  must,  as  a  general  rule,  be  made  to  ap- 
pear affirmatively,  and  if  it  cannot  be  ascertained  the  appeal  will  be  dis- 
missed. But  if  the  record  is  silent  on  the  subject,  affidavits  may  be  filed 
in  the  appellate  court  to  show  the  real  amount  in  controversy.  Lamb  v. 
Thompson.   112  Va.  134,  70  S.  E.   507. 

If  jurisdictional  amount  be  changed  (when  not  prescribed  by  the 
Constitution)  the  amount  when  appeal  Is  allowed  prevails  and  not  amount 
when  decree  was  rendered.     McGruder  v.  Lyons,  7  Grat.  233. 

In  calculating  the  amount  involved  In  the  decree  appealed  from, 
costs  are  to  be  excluded,  and  Interest  is  not  estimated  beyond  date  of 
decree.  See  note  to  Wheby  v.  Moir,  102  Va.  875,  10  Va.  Law  Reg.  338, 
47  S.  E.   1005. 

The  Court  of  Appeals  has  jurisdiction  involving  liability  on  a  stock 
subscription  amounting  to  $1,000,  though  the  judgment  appealed  from 
was  for  $140.      Elliott  v.  Ashby.  104  Va.  716,  52  S.  E.  383. 

Where  the  original  demand  is  pecuniary  and  in  excess  of  the  juris- 
dictional am,ount,  but  it  is  alleged  by  the  appellee  to  have  been  reduced 
below  that  amount  by  payment,  the  burdeh  is  upon  him  to  make  that  fact 
appear.     Williamson  v.  Payne,  103  Va.  551,  49  S.  E.  660. 

The  value  or  amount  in  controversy,  on  appeal,  must,  as  a  general 
rule,  be  made  to  appear  affirmatively,  and,  if  It  cannot  be  sustained,  the 
appeal  will  be  dismissed.  Williamson  v.  Payne,  103  Va.  651,  49  S.  E. 
660. 

Where  a  debt  is  secured  by  a  deed  of  trust  on  personal  property, 
which  also  secured  the  expenses  of  executing  the  trust  and  of  drawing 
and  recording  the  deed,  and  the  validity  of  the  deed  is  assailed,  such  ex- 
penses are  proper  to  be  considered  in  arriving  at  the  amount  in  con- 
troversy on  appeal.     Williamson  v.  Payne,  103  Va.  551,  49  S.  E.  660. 

On  a  writ  of  error  to  a  judgment  sustaining  a  dem,urrer  to  a  de- 
claration in  an  action  sounding  in  damages,  the  amount  In  controversy 
in  appellate  court  is  the  amount  asserted  In  the  declaration.  Sanger  v. 
C.  &  O.  Ry.  Co.,  J.02  Va.  86,  9  Va.  Law  Reg.  881,  and  note,  45  S.  E.  750. 

For  article  upon  jurisdictional  amount  in  matters  merely  pecuniary, 
see  9  Va.  Law  Reg.  577. 
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When  appeal  does  not  lie. — Where  several  judgment  i 
of  whose  claims  amount  to  jurisdictional  amount,  and  ^t 
on  separate  contracts,  bring  suit  to  subject  debtor's  land 
joint  interest  or  community  of  interests  which  make  the 
such  judgments  the  amount  in  controversy.  Umbarger 
Grat.  167;  Thompson  v.  Adams,  82  Va.  672;  Hartsook's  A 
ford's  Adm'r,  85  Va.  413,  7  S.  E.  538;  White  v.  Valley  Blc 
96  Va.  270,  31  S.  E.  20. 

Where  jurisdiction  on  appeal  is  fixed  by  amount  ii 
and  claim  of  each  complainant  is  less  than  such  amount,  i 
Gilman  v.  Ryan,  95  Va.  494,  28  S.  E.  875. 

If  assignment  of  error  affects  only  one  person,  whos 
than  $500  (now  ?300),  no  appeal  lies  as  to  him.  Crockett 
Va.  391,  34  S.  E.  96. 

Where  difference  between  debt  asserted  by  plaintiff  i 
and  amount  paid  thereon  by  sale  of  debtor's  land  is  less  th 
$300),   no  appeal  lies.      Marchant  v.  Healy,   94   Va.    614, 

An  appellee  whose  claim  is  less  than  jurisdictional  a 
assign  error  under  rule  9  of  the  court  (now  8,  120  Va.  vii 
was  not  intended  to  enlarge  or  extend  jurisdiction  of  court, 
court  to  correct  errors  against  appellees  in  cases  where  the 
right  of  appeal.     Wilson's  Adm'r  v.  Wilson,   93   Va.   546, 

Where   suit    is   to    enforce   judgment    for    more  "than 
amount  and  defendant  pleads  set-offs,  which,  being  allowei 
cree  to  less,  no  appeal  lies.      Kendrick  v.  Spotts,  90  Va.  148, 

No  appeal  lies  from  decree  dissolving  injunction  whe 
volved  is  pecuniary,  and  less  than  $500  (now  $300).  Se 
limited  by  section  6337.  Shoemaker  v.  Bowman,  98  Va. 
278.  Nor  where  matter  in  controversy  is  judgment  soug 
forced,  and  not  title  or  boundaries  or  rents  and  profits  of  la 
ment  is  less  than  $500  (now  $300).  Patteson  v.  McKinnej 
14  S.  E.  379.  Nor  where  amount  involved  is  less  than  $500 
and  no  constitutional  question  is  raised.  Shacklett  v.  As 
313,   12   S.   E.   678. 

When  sum  required  to  discharge  judgment  is  less  th; 
the  case  comes  not  within  any  exception,  no  appeal  11( 
Appeals  has  no  jurisdiction  of  a  writ  of  error  by  a  railroa( 
condemnation  proceedings  from  award  of  second  set  of  c 
where  difference  between  said  award  and  that  of  first  set,  t 
pany  did  not  object,  and  which  was  set  aside  on  landowne 
less  than  jurisdictional  minimum.  Atlantic  &  D.  R.  Co  v. 
119,  12  S.  E.  222;  Atlantic  &  D.  R.  Co.  v.  Smith,  87  Va.  123, 

Where  compensation  for  land  condemned  is  less  tlian 
amount  no  appeal  lies.  R.  F.  &  P.  R.  R.  v.  Knopffs  86 
S.  E.   881. 

Where  several  judgments  are  given  against  defendant,  i 
amount  to  $500  (now  $300),  they  cannot  be  united  to  give 
peals  jurisdiction.      Lawson  v.  Br;.nsford,  87  Va.  75,  12  S. 
also,  Litchford  v.   Day,   87  Va.   71,   12   S.   E.   107;   Gregory 
87  Va.  77,  12  S.  E.  109;  Bransford  v.  Karn,  87  Va.  242,  12  S 

Appeal   does  not   lie  to   judgment  against  plaintiff   in 
sumpsit  brought  to  recover  from  the  tnx  collector  less  tha 
$300),  paid  for  taxes,  when  neither  right  to  lev>-  tax  nor  cor 
of  any  law  is  involved.      Callan  v.  Bransford,   86  Va.  535.  : 

Where,  on  defendant's  motion  to  quash  execution,  coi 
motion,  but  allowed  defendant  credit  of  less  than  jurisdict 
thereon,  plaintiff  in  judgment  cannot  appeal,  as  amount  ii 
as  to  hrm  is  amount  of  credH.      Campbell  v.  Smith,  32  Gra 

Decree  required  S.  to  pay  $975  to  other  heirs  as  owelty 
Later  it  was  found   that  S.  s  -vvife  was  entitled  to  one-ffth 
decreed    accordingly.      Amount    in   controversy   held    to.  be 
decreed  to  wife  of  S.     Whitmor's  Heirs  v.  .Spitzer,   81   Va. 

Where,  on  monev  demand,  the  difference  between  am 
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laintiff  and  the  amount  claimed  Is  less  than  $500  (now  $300),  no  apipeal 
Bs.     Batchelder  v.  Richardson,   7  5   Va.   835. 

Where  debt  of  one  party  in  creditor's  suit  Is  lees  than  jurisdictional 
nount,  the  fact  that  another  party,  whose  claim  is  more,  unites  In  ap- 
3al,  does  not  give  right  to  appellate  court  to  review  decree  as  to  former, 
ebbs  V.  Lee,  76  Va.  744. 

Creditor  whose  claim  was  less  than  jurisdictional  amount  filed  bill 
I  annul  trust  deed.  Other  creditors,  whose  separate  claims  exceeded 
lat  sum,  filed  petition  in  clerk's  oflice  without  leave  of  court  and  notice 
I  grantor,  asking  to  be  made  parties.  Decree  dismissed  'bill  without 
Jticing  petitions.  Held,  petitioners  were  not  parties,  and  cannot  ap- 
jal.     Walter .V.  Chichester,  84  Va.  723,  6  S.  E.  1. 

Where  parties  to  cause  stand  upon  distinct  artd  unconnected  ground, 
Id  their  rights  are  separate,  and  not  equally  affected  by  same  decree, 
ypeal  for  one  does  not  bring  up  for  adjudication  rights  of  others.  Alez- 
ider  V.  Alexander,  85  Va.  353,  7  S.  B.  335,  1  L.  R.  A.  125;  Rorer's 
eirs  V.  Roanoke  Nat.  Bank,  83  Va  539,  4  S.  E.  820;  Walker's  Ex'r  v. 
ige,  21  Grat.  636;  Tate  v.  Liggat,  2  L«lgb  84;  Burkholder  v.  Ludlam, 
)  Grat.  255,  32  Am.  Rep.  668;  Simmons  v.  Lyles,  27  Grat.  922. 

Where  plaintiff,  at  institution  of  suit,  had  judgment  for  less  than 
irisdictional  amount,  but  purchased  another  judgment,  the  aggregate 
iing  more,  and  such  purchase  was  bona  fide,  and  reported  to  and  con- 
-med  by  trial  court,  the  amount  in  controversy  as  to  him  is  aggregate 
'  such  judgments.  Fink  v.  Denny,  75  Va.  663.  But  whetc  plaintiff's 
!bt  was  less  than  jurisdictional  amount,  as  claimed  in  bill,  allowed  by 
aster  and  confirmed  by  court,  it  cannot  be  supplemented  by  taking  as- 
gnment  of  another  debt,  unless  assignment  was  recognized  by  master 
id  by  court.      McCarty  v.  Hamaker,  82  Va.  471,  5  S.  E.  538. 

When  the  ultimate  liability  of  the  appellant  is  wholly  conjectural, 
id  cannot  be  ascertained  until  ceitain  land,  the  primary  subject  for 
le  payment  of  the  debt,  has  been  sold,  the  appeal  will  be  dismissed. 
itter  h.  Co.  v.  Coal  Moun.  Co.,   115  Va.   370,  79  S.  E.   322. 

Change  In  law. — Writs  of  error  must  be  disposed  of  in  accordance 
ith  la-w  as  it  existed  at  date  of  rendition  of  judgment  appealed  from, 
nderson  v.  Hygeia  Hotel  Co.,  92  Va.  687,  24  S.  E.  269;  Kennaird  v. 
mes.  9  Grat.  183;  Currin  v.  Spraull.  10  Grat.  145;  N.  &  W.  R.  R.  Co.  v. 
ougherty.  92  Va.  372,  23  S.  E.  777;  Wilson  v.  Hundley,  96  Va.  96, 
)  S.  E.  492,  70  Am.  St.  Rep.  837. 

The  latest  amendment  of  this  section  reduced  the  jurisdictional  sum 
'T  appeal  from  $500  to  $300.  Where  a  judgment  was  rendered  for 
ore  than  $300  but  less  than  $500  prior  to  the  amendmient,  but  the 
idgment  did  not  become  final  by  adjournment  of  the  term  of  court 
itil  after  this  amendment  became  a  law,  the  appellate  court  has  jurls- 
ction.      Allison's  Ex'r  v.  Wood,   104  Va.  766,  52  S.  E.  669. 

The  amendment  of  1902-4  was  remedial  In  its  nature  and  its  lan- 
lage  is  sufficiently  comprehensive  to  apply  as  well  to  judgments  ren- 
jred  before,  <as  those  rendered  since  its  passage.  Allison's  Ex'r  v. 
'ood,  104  Va.  765,  52  S.  E.  559. 

Frand.^Defendant  sued  for  less  than  $600  (now  $300)  will  not  be 
lowed  to  set  up  fraudulent  or  specious  off-set  in  order  to  maintain 
>peal.  Manchester  Paper-Mills  Co.  v.  Heth,  1  Va.  Dec.  776,  18  S.  E. 
89. 

On  action  for  slander  jury  award  plaintiff  $500   (then  the  jurlsdlc- 

onaj   minimum).      Plaintiff   releases   $5   of   said   judgment,   and    court 

mders   judgment   for   $495.     This   was  done    to    avoid    jurisdiction    of 

ourt  of  Appeals,  and  is  void.     Appeal  lies  In  such  case.     Hansbrough 

Stinnett.  22  Grat.   593. 

Cited  in  Pattie  v.  Guggenheimer  &  Co.,  86  Va.   993,   12  S.  E.  950. 

Liimitation  of  appeals. — Limitation  applies  only  to  final,  and  not  to 
iterlocutory,  decrees.  There  is  no  limitation  of  time  wherein  apipeal 
68  from  interlocutory  decree  settling  principles  of  case,  such  running 
aly  as  against  final  decree.     Jameson  v.  Jameson's  Adm'x,  86  Va.   61, 
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9  S.  E.  480,  3  L.  R.  A.  773;  Sexton's  Ex'x  v.  Patterson,  ] 
Harper  v.  Vaughan,  87  Va.  426,  12  S.  E.  785;  South 
Glenn's  Adm'r,  98  Va.  309,  36  S.  E.  395;  Barker  v.  Jenki 

6  S.  E.  459;  Cocke's  Adm'r  v.  Gilpin,  1  Rob.  22. 

Decree  directed  cause  to  be  recommitted  to  commi 
an  account,  and  subsequently  bill  was  dismissed.  Hel 
decree  was  not  a  final  judgment,  such  as  starts  statute 
to  running.      Penn  v.  Railroad,  2  Va.  Dec.  224,  23  S.  E. 

Petition,  for  an  appeal  from  decree  refusing  bill  of  r 
rendered  more  than  six  months  prior  thereto  must  be  p 
six  months  froia  the  actual  date  of  decree  appealed  from 
beginning  or  end  of  term  at  which  rendered.  Mason  v. 
108,  33  S.  E.  1015;  Buford  v.  North  Roanoke  Land  C 
27  S.  E.   509. 

It  matters  not  whether  decree  of  refusal,  is  to  fili 
prayer  of  bill  of  review  to  final  decree  rendered  more  than 
before,  petitions  from  such  decree  of  refusal  must  be  p 
six  months  from  date  of  refusal.     Jordan   v.   Cunningha; 

7  S.  E.  540. 

If   decree  appealed   from   was   rendered    within   stati 
aippeal,    this   court   has   jurisdiction,    though    decree    was 
reverse  a  former  decree  pronounced  anterior  to  said  period 
V.  Ford,  86  Va.  917,  12  S.  E.  1. 

The  tifhe  between  reception  of  petition  and  recor( 
of  apipeal  Is  to  be  excluded  in  computing  year  in  which  si) 
must  be  executed.  Acker  v.  Railroad,  84  Va.  648,  5  S.  I 
Va.  Law  J.  361. 

The  statute  of  limitations  with  regard  to  appeals 
Commonwealth.      Com.  v.  Moore's  Adm'r,  1  Grat.  294. 

No  appeal  lies  from  final  decree  dismissing  bill  of  ri 
rendered  more  than  six  months  prior  to  such  final  decree, 
for  such  appeal  be  ipresented  within  six  months  from  da 
decree.      Mason  v.  Mason,  97  Va.  108,  33  S.  E.  1015. 

Where  two  causes  are  heard  together,  and  one  of  th( 
and  the  other  continued,  the  decree  is  final  as  to  the  one 
unless  the  apipeal  is  taken  within  one  year,  the  right  of 
and  the  same  applies  to  so-called  amended  or  supplemen 
make  an  entirely  new  case,  and  which  are  dismissed.  S 
Mining  &  Chemical  Co.,  101  Va.  301,  43  S.  E.  564. 

Generally. — Cited  but  not  construed  in  Adams  v.  B 
796,  77  S.  E.  611. 

For  monographic  note  on  Appeal  and  Error,  see  H 
Pepper's  Perry  Turnpike  Co.,   1   Rob.   263,  Va.   Rep.   Am 

Discussed,  1  Va.  Law  J.  519,  as  to  conclusiveness  of 
Law  J.  577. 

See  Burks'   Pleading  and  Practice,   pp.   48,  740,   742 

See  notes  to  section  6352;   section   88  of  Constitutio 

Under  section  2709  there  is  an  appeal  as  of  right  f 
circuit  court  in  passing  on  title  to  real  estate  bought  for  i 

For  W.  Va.  decisions  on  similar  statute,  see  Justi 
chapter  135,  section  3. 

Sec.  6338.  How  person  desiring  to  present  such  pet 
cure  suspension  of  execution. — At  the  instance  of  ar 
desires  to  present  such  petition,  the  court  in  which 
decree,  or  order  is,  may,  during  the  term  at  which  it 
made,  or  the  judge  rendering  such  judgment,  order  o 
within  thirtj^  days  after  such  term  is  ended,  make 
pending  the  execution  of  such  judgment,  decree,  o 
reasonable  time,  to  be  specified  in  such  order,  whe 
shall  give  bond,  with  surety,  before  the  clerk  of  said 
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malty  as  the  court  or  judge  may  require,  with  a  condition  recit- 
g  such  judgment,  decree,  or  order,  and  the  intention  of  said  per- 
n  to  present  such  petition,  and  providing  for  the  payment  of  all 
ich  damages  as  may  accrue  to  any  person  by  reason  of  the  said 
ispension,  in  case  a  supersedeas  to  such  judgment,  decree,  or  or- 
!r,  should  not  be  allowed,  and  be  effectual  within  the  time  so 
lecified.  But  where  the  judgment,  decree  or  order  appealed  from 
ssolves  an  injunction  the  judge  may  in  his  discretion  decline  to 
■ant  a  suspension  of  such  judgment,  decree  or  order.  (Code  1887, 
3456;  1908,  p.  36.) 

RpTisors'  Note. — The  words  "with  surety"  appearing  In  line  eight 
the  text  are  new. 

Judgment   was  rendered   on  September   28,    1886,   and   supersedeas 

ind  executed  September  28,  1887;  but  record  and  petition  was  lu  hand] 

appellate  court  three  days  before  that  time.     Held,  bond  was  executed 

itbin  year  from  judgment,  as  the  three  days  must  be  excluded.     Acker 

Railroad,  84  Va.  648,  5  S.  E.  688. 

Discussed,  1  Va.  Law  J.  519,  as  to  conclusiveness  of  decree. 

Cited  but  not  construed  in  Va.  &  S.  W.  R.  Co.  v.  Nickels,  116  Va. 
12,  82  S.  E.  693. 

For  W.  Va.  decisions  on  similar  statute,  eee  Justls'  Annotations, 
apter  135,  section  4. 

Sec.  6339.  Transcript  of  record  to  be  exhibited  with  saoh  peti- 
on ;  person  applying  for  transcript  to  notify  opposite  party  or  his 

lunsel ;  certificate  of  clerk  to  transcript. — With  such  petition  there 
lall  be  a  transcript  of  the  record  of  so  much  of  the  case  wherein 
le  judgment,  decree,  or  order  is  as  will  enable  the  court,  or  judge 
lereof  in  vacation,  to  whom  the  petition  is  to  be  presented,  prop- 
ly  to  decide  on  such  petition,  and  enable  the  court,  if  the  petition 
!  granted,  properly  to  decide  the  questions  that  may  arise  before 
.  The  person  intending  to  apply  for  such  transcript  shall  notify 
le  opposite  party,  or  his  counsel,  if  either  reside  in  this  State,  of 
s  intention,  and  no  clerk  of  any  court,  nor  the  clerk  of  the  State 
orporation  Commission,  shall  make  out  and  deliver  such  transcript 
iless  it  is  made  to  appear  tliat  such  notice  was  given.  A  certifi- 
ite  of  the  clerk  stating  the  fact  shall  in  every  case  accompany 
le  transcript  when  presented  to  the  appellate  court  or  judge.  It 
lall  be  suflScient  to  give  such  notice  to  the  attorney  who  appeared 
5  counsel  for  the  adverse  party  in  the  court  or  tribunal  which 
!ndered  the  judgment,  decree,  or  order,  unless  such  party  has  re- 
lined  other  counsel  to  represent  him  in  the  appellate  court  and 
lat  fact  is  known  to  the  petitioner,  in  which  case  the  notice  shall 
;  given  to  such  counsel.    (Code  1887,  §  3457;  1902-3-4,  p.  779.) 

Wliat  constitutes  record. — Record  in  cases  at  common  law  comprises 
rit,  when  necessary  for  purposes  of  amendment,  paiJorB  of  which  profort 
as  made  or  oyer  demanded,  or  such  as  have  been  specially  submitted 
1  the  court  by  bill  of  exceptions,  demurrer  to  evidence,  special  verdict 
•  inseparably  connected  with  some  paper  or  evideoce  referred  to,  the 
iveral  proceedings  at  rules  or  in  court  until  rendition  of  judgment,  the 
hole  pleadings  between  the  parties,  and  these  and  no  others  are  to  be 
Hiced  by  the  court.     Mandeville  v.  Perry,  6  Call  78. 

The  record  proper  is  nothing  but  formal  allegations  or  pleadings  on 
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either  side,  the  issue,  impaneling:  of  Jury,  the  verdict,  and  judgme 
Rulings  of  court  and  action  of  coiirt  as  to  evidence  and  proceedings  mi 
ibe  made  part  of  record  by  bill  of  exce5)tiona.  Id.;  Magarity  v.  Shipmi 
82  Va.   806,   1   S.  E.   381. 

If  opinicvi  of  trial  judge  is  referred  to  in  decree  deciding  cause 
setting  forth  the  reasons  for  his  decision,  it  becomes  part  of  reco 
Todd  V.  Sykes,  97  Va.   143,  33  S.  E.  617. 

What  not  part  of  record  unless  made  so  hy  HU  oj  exception.— ft^. 
inserted  in  record  by  clerk  cannot  be  considered  part  of  record,  nnl( 
they  have  regularly  been,  made  so  by  bill  of  exception  or  otherwise 
party  wishing  to  avail  himself  of  them.  The  certificate  of  the  cle 
that  papers  copied  by  him  were  evidence  upon  which  judgment  » 
founded  is  no  part  of  record.  Cunningham  v.  Mitchell,  4  Rand.  1! 
Bowyer  v.  Chestnut,  4  Leigh  1;  Roanoke  Land  &.  Improvement  Co. 
Kam,  80  Va.  589;  Magarity  v.  Shipman,  82  Va.  806,  1  S.  E.  381;  Johns 
v.  Norton  Land  &  Improvement  Co.,  90  Va.  267,  18  S.  E.  36.  Nor 
deposition  part  of  record  without  bill  of  exceptions,  though  copied 
transcript  and  certified  by  trial  court  and  clerk.     Id. 

A  writ  of  error  will  not  He  where  record  does  not  show  Judgme 
of  court,  but  merely  says  that  judgment  was  entered.     Read's  Case, 
Va.  168,  17  S.  E.  855. 

Instructions. — Instructions  given  Jury  are  no  part  of  record  unU 
made  so  by  bill  of  exception.     Mitchell's  Case,  93  Va.  776,  20  S.  E.  8S 

Rejected  pleas. — Pleas  tendered  by  defendant  in  action  at  law  a 
rejected  by  court  are  not  part  of  record,  unjleas  inade  so  by  bill 
exception  to  rejection,  or  by  order  of  court  that  they  shall  be  made  s 
and  mere  memorandum  that  when  pleas  were  rejected  the  court  declar 
that  matter  thereof  might  be  given  in  evidence  without  pleas  being  Die 
and  that  this  was  done  at  trial,  does  not  make  them  part  of  recoi 
White  V.  Toncray,   9  Leigh  347. 

Nothing  that  transpired  during  trial  in  the  lower  court  will  be  co 
sidered  part  of  record  on  appeal,  unless  made  so  by  bill  of  exception 
order  of  court,  and   mere  statement  on  record  that  certain  pleas  we 
rejected,   and   that  parties  excepted   to  various  rulings  of  court,  is  n 
sufficient.      Lawrence's  Case,  86  Va.  573,  10  S.  E.  840. 

Court  of  Appeals  can  only  consider  case  on  writ  of  error,  os  recoi 
as  made  in  trial  court.  If  this  fails  to  disclose  errors  complained  c 
they  cannot  be  considered.     Barnes  v.  Com.,  92  Va.  794,  23  S.  E.  78 

Papers  upon  which  a  case  was  not  heard,  in  lower  court  constitn 
no  part  of  record  of  cause,  and  cannot  be  considered  on  appeal.  Flonun 
V.  Morien,  98   Va.  26,  34  S.  E.  890. 

Appellate  court  will  not  consider  certificate  or  other  papers  uw 
in  argument,  but  not  made  part  of  record.  Taylor  v,  Mallory,  96  Vj 
18,   30  S.  E.   472. 

What  i.s  sufficient  record. — Writ  of  venire  facias  need  not  be  set  a\ 
in  record  of  criminal  trial.  Combs'  Case,  90  Va.  88,  17  S.  E.  881 
Taylor  v.  Com.,  90  Va.   109,  17  S.  E.  812. 

Where,  on  appeal  to  Supreme  Court  from  circuit  court,  afflnnio 
order  on  appeal  from  county  court,  clerk  of  circuit  court  certifies  i 
record  in  circuit  court  the  original  transcript  certified  from  the  rount 
court,  with  transcript  of  judgment  in  circuit  court,  it  is  sufficient  con 
pliance  with  statute.      Effinger  v.  Kenney,  24  Grat.  116. 

Division  of  record. — The  practice  adopted  in  this  case,  whe^e^y  ti 
record  of  the  trial  court  was  divided  and  one  part  of  it  brought  ap  b 
an  aippeal  by  one  party,  and  the  other  part  by  an  appeal  by  another  partJ 
Is  disapproved.      Wheeler  v.  Thomas,  116  Va.  259,  81  S.  E.  51. 

When  bill  of  exce|)tions  onnecesary. — On  appeal  from  Judgment  o 
circuit  court  on  writ  of  error  to  county  court,  bill  of  exception  to  Hit 
nient  of  circuit  court  is  not  necessary,  as  error  therein,  if  any,  appear 
by  record  of  that  court  without  such  bill.  Morris  v.  Deane,  94  Va.  57! 
27  S.  E.  432.  Nor  is  it  necessary  to  action  of  court  on  demnrrei 
Russell  Creek  Coal  Co.  v.  Wells,  96  Va.  416,  31  S.  E.  614.  But  other 
wise  as  to  instructions.  Mitchell's  Case,  93  Va.  775,  20  S.  E.  892.  Noi 
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it  necessary  to  take  bill  of  exceptions  to  action  of  trial  court  overruling 
otion  for  new  trial.  It  is  sufficient  if  it  appears  otherwise  from  record 
at  motion  was  overruled  and  exception  taken.  Central  Land  Co.  v. 
benchain,  92  Va.  130,  22  S.  E.  876;  Newberry  v.  Williams,  89  Va.  298, 
i  S.  E.  865,  explained;  Town  of  Bridgewater  v.  Allemong,  93  Va.  542, 
i  S.  E.  595;  City  of  Norfolk  v.  Pollard,  94  Va.  279,  26  S.  E.  832. 

IiLsufficient  recoi-d. — Where  record  on  aippeal  is  unsatisfactory,  and 
idence  not  clearly  stated,  report  of  commissioner  who  had  the  witnesses 
ifore  him,  and  knew  the  particular  items  to  which  evideoce  was  directed. 
Id  which  appears  to  do  substantial  justice,- will  be  afflrmed,  though  the 
nclusions  reached  are  not  absolutely  accurate.  Browning's  Ex'r  t. 
rowning,  2  Va.  Dec.  714,  36  S.  E.  525;  Rhea  v.  Preston,  76  Va.  757. 
!€  note  to  section  6341. 

In  proceedings  involving  deprivation  of  life  or  Jiberty,  whatever  is 
sential  must  affirmatively  appear  from  the  record,  and  where  waiver 
defendant  of  record  leaves  record  destitute  of  essential  part  he  may 
terwards  take  advantage  of  defect  notwithstanding  waiver.  Spurgeon's 
ise,  86  Va.  652,  10  S.  E.  979.  But  see  section  4896;  Barnes  v.  Com., 
!  Va.  794,  23  S.  E.  784. 

Omission  to  direct  new  venire  facias,  or  omission  of  any  statutory 
sential  apparent  on  record,  is  error,  and  may  be  taken  advantage  of 
ter  verdict  by  motion  in  arrest  of  judgment,  failure  of  accused  to  make 
•jection  before  jury  sworn  being  no  waiver.     Hall's  Case,  80  Va.  655. 

Where  defendant  appears  not  to  have  been  included  in  original 
'ocess  and  return  thereon,  the  judgment  entered  is  void,  presumption 
'  jurisdiction  being  overcome  by  record.  Blanton  v.  Carroll,  86  Va. 
19,  10  S.  E.  329. 

I»rovision  as  to  notice  directory- — Providing  that  notice  of  intention 
apply  for  transcript  of  record  with  view  of  applying  for  writ  of  error 
directory,  and  not  a  limitation  of  jurisdiction  of  court.  Mears  v. 
Bxter,  86  Va.  828,  11  S.  E.  538.  But  it  is  plain  violation  of  duty  by 
erk  to  make  out  and  deliver  such  transcript  until  the  notice  has  been 
ven.  Norfolk  &  W.  R.  Co.  v.  Dunnaway's  Adm'r,  93  Va.  29,  24  S.  E. 
»8. 

Where  record  contradicts  plea. — Where  record  shows  that  defendant 
eaded  "not  guilty,"  appellate  court  wlU  disregard  exception  that 
•Isoner  was  tried  without  plea.     Cash  v.  Com.,  2  Va.  Dec.  1,  20  S.  E.  893. 

Generally. — See  Burks'  Address,  2  Barton,  L.  Pr.  (2d  Ed.)  1403: 
urks"  Pleading  and  Practice,  pp.   758,  759;   Gregory's  Forms  No.  361. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
lapter  135,  section  5. 

Sec.  6340.  How  the  record  made  up. — In  no  case  shall  the  clerk, 
nle.ss  specially  directed  in  writing  so  to  do,  copy  into  the  record 
ly  process,  any  order  at  rules,  order  of  continuance,  return,  evi- 
ence  of  service  of  process,  any  affidavit  of  parties  .or  witnesses, 
:•  any  commission  or  notice  to  take  depositions,  captions  thereto 
f  certificate  of  tiieir  having  been  sworn  to,  but  the  name  of  each 
itness  and  the  time  of  taking  his  deposition,  and  for  whom  taken, 
lall  be  stated  at  the  head  thereof.  Nor  shall  he  copy,  unless  so 
irected,  any  injunction,  appeal,  or  supersedeas  bond,  any  certifi- 
ite  of  the  acknowledgment  or  proof  of  a  deed  or  other  writing, 
r  any  report  or  account  made  by  a  commissioner  to  which  there  is 
0  exception,  or  any  voucher  in  support  thereof,  or  any  opinion 
f  the  court  or  judge  rendering  the  judgment,  decree,  or  order,  or 
ny  printed  document,  of  which  either  party  will  furnish  to  the 
lerk  a  copy,  but  such  duplicate  shall  be  attached  to  what  is  so 
jpied.    When  a  deed,  patent,  will,  or  other  writing,  is  once  copied 
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into  the  record,  or  into  a  bill  of  exceptions,  it  shall 

copied  by  the  clerk,  but  may  be  identified  by  prop' 

And  when  a  case  has  before  been  in  the  appellate 

shall  only  be  copied  the  proceedings  subsequent  to  t! 

peal,  writ  of  error,  or  supersedeas.     (Code  1887,  §  34^ 

Where,  in  a  chancery  cause,  there  Is  a  decree  in  a( 
a  report  not  excepted  to  by  either  party,  and  on  appeal 
omitted  in  accordance  with  statute  of  1825,  chapter  51,  sei 
tlie  latter  part  of  which  is  same  as  latter  part  of  this 
party  mjay  call  for  report,  and  have  it  brought  up;  but,  i; 
does  80,  no  objection  can  be  considered  which  the  rei 
necessary  to  explain  or  support.  Poindexter's  Ex'rs  v.  G 
Leigh  504. 

Sec.  6341.    Where  parties  differ,  the  judge  to  decid 

pellee,  or  defendant  in  error,  or  his  counsel,  desire  ai 
record  to  be  copied,  and  the  appellant  or  his  counsel 
same,  the  question  may  be  referred  to  the  judge  of  tl 
the  tribunal  in  which  the  case  was  decided,  who  shi 
same,  and  the  clerk  in  making  out  the  transcript  sha 
instructions  given  him  by  such  judge  or  tribunal. 
§  3459;  1902-3-4,  p.  780.) 

Parties  unable  to  agree  on  what  part  of  record  sh( 
referred  the  matter  to  judge  of  court,  who  directed  cle 
■'In  respect  to  copying  the  records  for  appeals  in  cases  me: 
make  one  complete  record  in  one  case,  which  record 
record  in  all  the  cases  which  are  identical,  omitting  onl; 
may  mutually  agree  to  omit."  In  one  case  complete  re< 
up,  but  others  are  not  copied,  the  names  only  being  ment 
not  such  record  as  will  enable  court  to  consider  them. 
Day,  87  Va.  71,   12  S.  E.  107. 

This  section  authorizes  selections  from  the  record  a 
pleted,  and  is  not  intended  to  authorize  additions  ther 
decision.  A  deed  placed  among  papers,  without  being  fi! 
to  in  the  proceedings,  is  not  made  part  of  record  on  aj 
copied  into  the  transcript  by  order  of  judge.  Barksda 
Adm'rs,   87  Va.  141,   12  S.  E.   344. 

Sec.  6342.    Parties  may  agree  upon  what  shall  be  c 
agree  the  factg  to  be  copied  in  lieu  of  complete  reco 

ties,  or  their  counsel,  may  agree  upon  such  part  of 
be  copied  by  the  clerk  as  they  t^ink  will  enable  the  a 
properly  to  decide  the  case,  or  they  may  agree  the 
part  of  them,  to  be  copied  by  the  clerk  in  lieu  of  the 
cord.  The  clerk,  on  the  application  of  the  appellant  < 
shall  make  and  deliver  him  a  typewritten  copy,  paged 
of  the  record  agreed  on,  or  if  no  record  be  agreed  on, 
required  by  section  sixty-three  hundred  and  forty, 
copy  is  made  and  delivered,  counsel  for  either  side 
an  abridgement  thereof,  or  anj'  part  thereof,  which 
when  agreed  on  by  counsel  for  both  sides,  together  v 
tions,  if  any,  of  the  record  not  abridged,  and  the  pe 
appeal  or  writ  of  error,  shall  constitute  the  record  ' 
Such  agreement,  however,  shall  not  affect  the  right  o 
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)  correct  any  mistake  or  supply  any  omission  from  the  typewrit- 
m  copy.     (Code  1887,  §  3460;  1902-3-4,  p.  780.) 

Revisors'  Note. — ^The  ilrst  sentence  of  this  section  Is  taken  from 
action  34«0  of  Uie  Oode  of  1887.  The  residue  la  substantially  new. 
he  transcript  of  the  record  must  be  typewritten,  parted  and  Indexed, 
nd  a  provision  is  made  for  an  abridgment  of  the  transcript  by  coons^ 
)r  either  side,  wlUch  abridgment  must,  of  course,  be  agreed  on  by  ooon- 
;1  for  l>oth  sides.  The  reduction  of  the  size  of  records  in  the  am>ellate 
>urt  is  "a  consummation  devoutly  to  tie  wished,"  and  the  revisors  gave 
le  subject  much  consideration  in  an  effort  to  solve  the  problems  con- 
ected  with  it.  The  conclusion  reached,  however,  was  that  farther  legis- 
ition  of  u  satisfactory  cliaract^r  at  this  time  could  do  no  more  than 
[icourage,  and  in  a  sense,  REQUEST,  the  gentlemen  of  the  bar  to  take 
.epsf  to  reduce  tlie  size  of  tlie  records.  This  and  other  sections  furnish 
le  means  by  wliicli  the  size  of  the  records  may  be  reduced,  and  this  was 
s  far  as  the  revisors  felt  justified  in  going  in  recommending  legislation 
)  remedy  the  existing  evUs. 

See  note  to  section  6341. 

Sec.  6343.    Court  of  Appeals  may  diange  roles  for  making  oat 

nd  printing  records. — The  Supreme  Court  of  Appeals  may  from 
me  to  time  change  or  modify  either  of  the  four  preceding  sections, 
nd  in  lieu  thereof  adopt  such  other  rules  for  making  out  and 
rinting  the  records,  as  it  may  deem  proper.  (Code  1887,  §  3461.) 
Sec.  6344.  If  part  of  record  unnecessarily  copied,  who  to  pay  for 
;. — If  any  paper,  document,  or  writing  be  improperly  or  unneces- 
arily  copied  into  tlie  record,  the  appellate  court  may,  in  its  discre- 
ion,  direct  the  cost  of  said  copying  and  printing  the  same  to  be 
aid  by  the  party  at  whose  instance  such  copying  was  so  made  or 
one.     (Code  1887,  §  3462.) 

Sec.  6345.  Appellate  court,  or,  etc.,  may  inspect  former  record 
«fore  it;  power  to  award  writ  of  certiorari. — The  appellate  court, 
r  a  judge  thereof,  may,  when  a  case  has  before  been  in  such  court, 
aspect  the  record  upon  the  former  appeal,  writ  of  error,  or  super- 
edeas;  and  such  court,  or  any  judge  thereof  in  vacation,  may,  in 
ny  case,  after  reasonable  notice  to  counsel  in  the  appellate  court, 
ward  a  writ  of  certiorari  to  the  clerk  of  the  court  below,  and 
ave  brought  before  it,  when  part  of  a  record  is  omitted,  the  whole 
r  any  part  of  such  record.     (Code  1887,  §  3463.) 

Revisors'  Note. — The  words  "counsel  In  the  appelate  court"  appear- 
ng  in  line  Ave  of  the  text  are  u.scd  in  lieu  of  "the  adverse  party." 

See  note  to  section  6340. 

Cited  but  not  construed  in  McMenamin  v.  Southern  R.  Co.,  115  Va. 
22,  80  S.  E.  596. 

For  W.    Va.   decisions   on   similar  statute,   see   JuAtis'   Annotations, 
hapter  135,  section  7. 

Sec.  6346.  Petition  for  appeal,  etc.,  how  prepared  and  certified. 
—A  petition  for  an  appeal,  writ  of  error,  or  supersedeas  shall  as- 
lign  errors;  and  it  shall  not  be  presented  until  some  counsel  or 
ittorney  of  the  appellate  court  shall  certify  that,  in  his  opinion,  it 
s  proper  that  the  decision  should  be  reviewed  by  such  court.  (Code 
887,  §  3464.) 

Petition  must  state  clearly  and  distinctly  all  erronl  relied  on  for 
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reveraaL — A  petition  for  appeal  is  in  the  nature  of  a  pleading,  and 
should  state  clearly  and  distinctly  all  the  errors  relied  on  for  a  reversal 
of  the  decree;  otherwise  appeal  should  be  dismissed.  But  a  motion  to 
dismiss  for  this  cause  will  not  be  granted  after  lapse  of  more  than  three 
years  when  right  of  appeal  has  become  barred  by  'limitation.  Orr  t. 
Pennington,  93  Va.  268,  24  S.  E.  928;  Barton,  L.  Pr.  (2d  Ed.)  1310. 
1311. 

A  petition  for  a  writ  of  error  Is  in  the  nature  of  a  pleading,  ani 
should  state  clearly  and  distinctly  all  the  errors  relied  on  for  reversal, 
and  errors  not  assigned  In  the  petition  will  not,  as  a  rule,  be  considered. 
Sutherland  r.  Wampder,  119  Va.  800,  89  S  E.  875;  Worley  v.  Mathieaca 
Alkali  Works,  119  Va.  862,  89  S.  E.  880;  Bwell  v.  Brock,  120  Va.  475. 
91  S.  E.  761. 

Oomidianoe  aod  non-compliance  with  mleu— The  pet'tion  tor  a  writ 
of  error  in  this  case  points  out  specifically  the  errors  claimed  to  have 
been  committed  by  the  court  below,  and  in  such  manner  as  to  enable 
the  court  and  opposing  counsel  to  see  on  what  points  counsel  for  the 
petitioner  intends  to  seek  a  reversal  and  hence  is  sufficient  Belmont  v. 
McAllister,  116  Va.  285,  81  S.  E.  81. 

The  discusflion  in  a  petition  tor  a  writ  of  error  may  be  treated  a» 
a  substantial  compliance  with  this  section  when  the  motion  to  dismlu 
for  failure  to  comply  with  the  statute  is  not  made  until  after  the  rigbt 
of  appeal  is  barred  by  limitation.  New  York  Life  Ins.  Co.  v.  Franklin, 
118  Va.  418,  87  S.  E.  5S4. 

Petition  for  an  appeal  is  in  the  nature  of  a  pleading,  and  shonld 
state  the  case  which  appellant  wishes  to  make.  It  must  assign  all  errors 
relied  on  for  reversal.  Errors  assigned  for  first  time  in  reply  brief  will 
not  be  considered.     Hawpe  v.  Bumgardner.  103  Va.  91.  98,  48  S.  E.  654. 

Assignments  of  error  made  for  the  first  time  in  a  reply  brief  will 
not  be  considered.  A  statement  in  a  petition  that  there  are  other  errors 
to  be  assigned  does  not  reserve  to  the  petitioner  the  riglit  to  assign  sucb 
errors  in  a  reply  brief.  Va.  Ry.  &  P.  Co.  v.  Sam'l  Meyer,  117  Va.  4M, 
84  S.  B.  742;  American  L.  Co.  v.  Hoffman.  105  Va.  346,  54  S.  E.  25. 

An  assignment  of  error  relating  to  fourteen  alleged  errors  contained 
in  fourteen  bills  of  exceptions  was  held  to  be  insufficient  where  all  tbat 
was  said  in  support  of  the  assignment  was  "that  defendant  is  advised 
that  errors  were  committed  to  his  prejudice  by  said  rulings  of  the  court" 
Such  a  statement  is  not  a  compliance  with  the  rule  that  a  petition  (or  a 
writ  of  error,  being  in  the  nature  of  a  pleading,  must  state  clearly  ami 
distinctly  the  errors  relied  on  to  reverse  the  judgment.  Honaker  L.  Co. 
V.  Call,  119  Va.  374,  89  S.  E.  506. 

When  all  the  assignments  of  error  are  based  upon  matters  not  in 
the  record,  and  there  are  no  proper  bills  of  exceptions,  there  are  no  errors 
assigned  within  the  meaning  of  this  section.  Moore  v.  Harrison,  IH 
Va.  424,  76  S.  E.  920. 

Juiiadlctton  ot  coni-t. — The  general  rule  is  that  a  question  not  raised 
in  the  trial  cannot  be  raised  in  the  appellate  court.  This  rule,  honever. 
is  subject  to  exceptions,  one  ot  n  hich  is  that  a  question  which  goes  to 
the  jurisdiction  of  the  court  may  not  only  be  raised  for  the  flrst  time 
in  the  appellate  court.,  but,  vvhere  it  appears  that  the  trial  conrt  did  not 
have  Jurisdiction,  the  appellate  court  may  of  its  own  motion  take  notice 
of  that  tact.    . 

As  was  said  by  President  Tucker  in  Jones  &  Ford  v.  Anderson,  " 
Leigh  309,  314:  "It  must  always  be  ex-offlcio  the  duty  of  a  conrt  to 
disclaim  a  jurisdiction  which  it  is  not  entitled  to  exercise.  To  do  other- 
wise would  be  to  usurp  a  power  not  conferred  .by  law." 

To  hold  that  the  question  of  the  jurisdiction  of  the  trial  court  could 
not  be  made  in  the  appellate  court  for  the  flrst  time  would  be  in  effect 
to  hold  that  consent  could  give  jurisdiction,  and  might  result  In  "•* 
affirmance  of  a  Judgment  which  the  trial  court  had  no  authority  to  enter. 
South  &  W.  Ry.  Co.  V.  Com..  104  Va.  314.  51  S.  E.  824;  Philips  t.  Cobi.' 
19  Orat.  485;  Ryan  v.  Com.,  80  Va.  386;  Saunders  v.  Griggs,  81  Va.  5»». 
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IcAUister  v.  Guggenheimer,  91  Va.  317,  320,  21  S.  E.  476;  Boston 
(lower  Co.  v.  Carman  Lumber  Co.,  94  Va.  94,  100,  26  S.  E.  390. 

Generally. — Cited  but  not  construed  In  Laskey  v.  Burrlll,  105  Va. 
83,  54  S.  E.  23;    Wash.  So.  Ry.  v.  Cheehlre,  109  Va.  741,  65  S.  E.  27. 

Sec.  6347.    To  whom  presented;  endorsement  of  jndjfe  thereon. — 

'he  petition  may  be  presented  to  the  Supreme  Court  of  Appeals,  or 
0  a  judge  thereof,  and  if  it  be  presented  to  a  judge,  he  shall  en- 
orse  thereon  the  day  and  year  he  receives  it.  (Code  1887,  §  3465; 
902-3-4,  p.  780.) 

Sec.  6348.  When  to  be  rejected ;  when  rejection  final. — The  peti- 
ion  shall  be  rejected  when  it  is  from  an  interlocutory  decree  or 
rder,  if  the  court  or  judge  to  whom  it  is  presented  deems  it  proper 
hat  the  case  should  be  proceeded  in  further  in  the  court  below 
efore  an  appeal  is  allowed  therein.  If  the  court  shall  deem  the 
udgment,  decree,  or  order  complained  of  plainly  right,  and  reject 
he  petition  on  that  ground,  the  order  of  rejection  shall  so  state, 
nd  no  other  petition  therein  shall  afterwards  be  entertained.  But 
he  rejection  of  such  petition  by  a  judge  in  vacation  shall  not  pre- 
ent  the  presentation  of  such  petition  to  the  court  at  its  next  term. 
Code  1887,  §  3466;  1902-3-4,  p.  780.) 

We  have  no  such  practice  as  an  absolute  ri«ht  of  appeal  In  civil 
r  criminal  cases.  But  the  law  requires  a  petition,  accompanied  by  a 
ranscript  of  record,  to  be  presented  to  the  court,  or  one  of  its  Judges, 
.hose  duty  it  is  to  examine  the  errors  assigned  and  to  g;rant  or  refuse 
writ,  as  may  seem  proper.  It  is  as  miucb  the  duty  of  the  court,  or 
udge,  to  deny  the  petition  when  of  opinion  that  the  decision  complained 
(  is  plainly  right,  as  It  is  to  grant  it  when  any  doubt  exists  as  to  the 
roprlety  of  the  decision.     McCue's  Case,  103  Va.  1008,  49  S.  E    623. 

As  to  \that  is  interlocutory  decree,  see  notes  to  section  6337. 

In  a  suit  for  separate  maintenance,  an  interlocutory  decree  award- 
ig  the  plaintiff  a  pendente  lite  aJlowance  for  her  support  until  the 
arther  order  of  the  court,  requiring  the  defendant  to  pay  the  costs  of 
uit  incurred  by  the  complainant  to  date  of  decree  and  referring  the 
ause  to  a  commissioner  in  chancery  to  inquire  and  report  on  the  value 
t  the  property  of  the  defendant,  the  amount  of  his  income  and  what 
?ould  be  a  reasonable  allowance  to  be  paid  for  the  support  of  the  com- 
plainant and  her  child,  was  not  appealable.  Beatty  v.  Beatty,  105  Va. 
13,  53  S.  E.  2. 

Where  a  petition  for  a  writ  of  error  has  been  rejected  on  the  ground 
hat  the  judgment  complained  of  is  plainly  right,  and  the  order  of  re- 
ectlon  so  states,  the  court  Is  without  Jurisdiction  to  entertain  any  other 
etllion  with  respect  to  it.     Morgan's  Case,  115  Va.  943,  79  S.  E.  388. 

For  W.  Va.  decisions  on  sllnilar  statute,  see  Justis'  Annotations, 
hapter   135,   section    11. 

Sec.  6349.    When  appeal,  etc.,  allowed ;  when  sapersedeas  award- 

d. — The  court  or  jiidge,  to  whom  a  petition  is  duly  presented,  if 
if  opinion  that  the  decision  complained  of  ought  to  be  reviewed, 
nay  allow  an  appeal  or  writ  of  error,  and  in  either  case  may  award 
.  supersedeas  to  stay  proceedings  in  whole  or  in  part.  (Code  1887, 
t  3467;  1902-3-4,  p.  780.) 

A  supersedeas  is  only  intended  to  stay  further  proceedings  and  to 
save  matters  in  the  condition  It  finds  them  until  appellate  court  can  hear 
ase  and  determine  questions  involved  in  appeal.  If  a  receiver  is  in 
iQssession  of  property  at  the  time  the  suipersedeas  is  awarded,  he  is  not 
hereby  removed.     Either  party  may  move  in  lower  court  for  appo'nt- 
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ment  of  receiver  pending  appeal,  or  If  there  ibe  a  receiver  lie  may  apply 
to  the  court  appointing  him  for  Its  guidance.  Bristow  v.  Home  Bldg.  Co., 
91  Va.  18,  20  S.  E.  946,  947;  2  Barton,  L.  Pr.  (2d  Ed.)   1316,  1316. 

Under  rule  8  (120  Va.  vli.),  an  appeal  brings  before  court  for  re- 
view the  whole  record.  Section  6349,  permitting  a  restriction  to  be 
placed  upon  a  supersedeas  so  that  it  may  be  framed  to  stay  proceedings 
in  part,  does  not  impose  or  authorize  any  limitation  upon  the  aM>eaI. 
Appellant  cannot  appeal  fromi  so  much  of  decree  as  Is  prejudicial  to  btm 
and  leave  i-esidue  in  force.  Gaines  v.  Merryman,  95  Va.  663,  29  S.  E. 
738. 

Pending  appeal  from  decree  to  which  a  supersedeas  has  been  issued 
and  perfected  by  bond,  the  only  ordent  the  court  below  can  make  in  suit 
are  such  as  are  needed  to  preserve  the  rem  in  Jitlgation.  Cralle  v.  Cralle. 
81  Va.  773;  Littlejohn  v.  Ferguson,  18  Orat.  53;  Moran  v.  Johnston,  26 
Grat.  108;  Edmund's  Adm'r  v.  Scott,  78  Va.  720. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  135,  section  12. 

See  Gregory's  Forms  No.  361. 

Sec.  6360.  In  what  court  appeal,  etc.,  to  be  docketed;  what  pro- 
cess to  issue. — Every  appeal,  writ  of  error,  or  supersedeas  shall  be 
docketed  in  the  Supreme  Court  of  Appeals,  at  the  place  of  session, 
where  it  may  be  heard  and  determined  according  to  sections  five 
thousand  eight  hundred  and  sixty-seven  to  five  thousand  eight  hun- 
dred and  seventy-one,  inclusive.  The  clerk  of  the  said  court  shall  is- 
sue a  summons  against  the  parties  interested,  other  than  the  peti- 
tioners, that  they  may  be  heard,  and  also  issue  any  supersedeas 
which  may  be  awarded.  (Code  1887,  §  3469;  1902-3-4,  p.  780.) 

Under  this  section  appellee  cannot,  under  rule  8  (120  Va.  vli.).  htn 
determined  a  question  not  raised  by  appellauts,  where  the  party  in- 
terested in  such  question  adversely  to  such  appellee  has  not  been  som- 
moned  as  provided  by  this  section,  and  is  not  a  party  to  pi'Oceedings  on 
appeal.     Rhea  r.  Preston,  75  Va.  757. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  AnnotatioBB. 
chapter  135,  section  13. 

Cited  but  not  oonstroed  in  Roanoke  v.  Blair,  107  Va.  639,  (SO  S. 
B.  75. 

Sec.  6351.  Bond  of  appellants  or  peUtioners;  penalty  and  con- 
dition.— ^Except  where  an  appeal,  writ  of  error  or  supersedeas  is 
proper  to  protect  the  estate  of  a  decedent,  infant,  convict  or  in- 
sane person,  or  to  protect  the  interest  of  any  county,  city  or  t«wn 
of  this  Commonwealth,  the  same  shall  not  take  effect  until  bond 
be  given  by  the  appellants  or  petitioners,  or  one  or  more  of  tbem, 
or  some  other  person,  in  a  penalty  to  be  fixed  by  the  court  or  judge, 
by,  or  in  which,  the  appeal,  writ  of  error  or  supersedeas  is  allowed 
or  entered  (which  penalty,  in  a  case  where  the  judgment,  decree 
or  order,  proceedings  on  which,  in  whole  or  in  part,  are  stayed  by 
supersedeas,  is  for  the  payment  of  money,  shall  in  no  case  be  less 
than  the  amount  of  money,  the  payment  of  which  is  stayed,  viv> 
interests  and  costs),  with  condition,  if  a  supersedeas  be  awwded, 
to  perform  and  satisfy  the  judgment,  decree  or  order,  or  the  psrt 
thereof,  proceedings  on  which  are  stayed,  in  case  the  said  jndg- 
ment,  decree,  or  such  part  be  affirmed,  or  the  appeal,  writ  of  error 
or  supersedeas  be  dismissed,  and  also  to  pay  all  damages,  eosts 
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and  fees  which  may  he  awarded  against  or  incurred  by  the  appel- 
lants or  petitioners,  in  the  appellate  court,  and  all  actual  damages 
incurred  in  consequence  of  the  supersedeas,  and  if  it  be  an  appeal 
from  a  decree  or  order  dissolving  an  injunction,  or  dismissing  a 
bill  of  injunction,  with  a  further  condition  to  indemnify  and  save 
harmless  the  surety  in  the  injunction  bond  against  all  loss  or  dam- 
age in  consequence  of  his  suretyship,  and  with  condition,  when 
no  supersedeas  is  awarded,  to  pay  such  specific  damages,  and  such 
costs  and  fees,  as  may  be  awarded  or  incurred;  provided,  however, 
that  the  judge  or  court  granting  the  appeal,  writ  of  error  or  su- 
persedeas may  subsequently,  on  motion  of  any  party  in  interest, 
require  such  bond  of  any  county,  city  or  town,  and  provide  in  the 
order  requiring  the  same  that  the  appeal,  writ  of  error  or  super- 
sedeas shall  stand  dismissed  unless  such  bond  is  executed  within  a 
time  to  be  specified  in  such  order,  not,  however,  to  exceed  thirty 
days  from  the  entry  of  said  order.  (Code  1887,  §  3470;  1914,  p, 
713.) 

Provkions  as  to  bonds. — If  bond  Is  not  given  within  time  prescribed 
by  statute,  appeal  will  be  dismissed.     Pace  v.  Flcklin's  Ex'x,  76  Va.  292. 

Who  may  give.^Sta.tute  allows  any  person  to  execute  bond.  Sec- 
tion 6375. 

Condition  prec^eclent. — Giving  of  bond  is  condition  precedent,  and 
supersedeas  does  not  operate  until  it  is  given.  Williamson  v.  Gayle,  4 
Grat.  180;   2  Barton,  L.  Pr.   (2d  Ed.)  1315. 

Construction  of  statute. — That  portion  of  section  13,  chapter  178, 
Code  1873  (same  as  this  section),  prescribing  penalty  of  aippeal  bond, 
refers  only  to  the  damages  mentioned  in  section  24  of  same  chapter 
(same  as  section  6366),  and  was  not  Intended  to  cover  rents  and  profits 
of  real  estate  in  possession  of  appellant,  who  had  griven  deed  of  trust 
thereon  to  secure  a  debt  fully  its  value,  he  having  obtained  an  injunction 
to  prevent  sale  of  such  real  estate,  which  Injunction  was  dissolved,  and 
the  bill  dismissed,  and  penalty  of  appeal  and  supersedeas  bond  will  not 
be  fixed  with  reference  to  such  rents  and  profits.  Cardwell  v.  Allen. 
28  Grat.  1S4.  It  would  seem  otherwise  under  the  present  statute,  13 
Va.  Law  J.  170. 

The  word  "awarded"  in  that  section  refers  to  "damages  and  costs," 
and  word  "incurred"  to  the  word  "fees,"  so  as  to  make  meaning  same 
as  if  It  were  written:  "And  also  to  pay  all  damages  and  costs  which  may 
be  awarded  against  and  all  fees  which  may  be  incurred  by  appellant  or 
petitioners."     Cardwell  v.  Allen,  supra. 

The  language  of  this  section  declaring  what  the  condition  of  every 
supersedeas  bond  shall  be,  is  to  be  read  into  every  statutory  supersedeas 
bond  taken  since  its  enactment,  whether  inserted  In  the  bond  or  not. 
Bemiss  v.  Com.,  113  Va.  4S9,  75  S.  E.  115. 

Penalty. — The  penalty  of  appeal  and  supersedeas  bond  should  be 
sufficient  to  indemnify  and  save  harmless  the  surety  In  the  injunction 
bond.     Cardwell  v.  Allen,  supra.  , 

Where  condition  of  appeal  bond  prescribed  by  judge  awarding  super- 
sedeas was  "to  pay  all  costs  and  damages  according  to  law,  and  also  any 
deficiency  In  the  funds  arising  from  land  sales  decreed  in  meeting  and 
discharging  the  sums  decreed  against  the  parties,  respectively,  in  case 
the  decree  complained  of  be  affirmed  or  appeal  or  supersedeas  be  dis- 
missed." and  the  condition  inserted  in  bond  by  clerk  was  to  "pay  the 
judgment"  in  addition  to  that  prescribed  by  judge,  the  stipulations  in 
bond  to  "pay  the  judgment,"  and  "also  the  deficiency,"  on  resale  of 
lands,   are  alternative  provisions,   intended   to  accomplish  same   oblect. 
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namely,  the  satisfaction  of  the  decree  and  the  paymjMit  of  costs  and 
damages  according  to  law.     Hamsberger  v.  Yancey,  33  Grat.  527. 

What  defects  do  not  vitiate  bond.^Appeal  hond  made  payable  to 
Commonwealth  is  suJOcient.  Acker  v.  Railroad,  84  Va.  648,  5  S.  E. 
688. 

Bond  reciting  judgment  as  that  of  "circuit  Court  of  Alexandria," 
omitting  words  "the  city  of,"  is  not  vitiated  by  such  omission.     Id. 

A  bond  not  containing  waiver  of  homestead  may  'be  insufficient,  and 
may  .be  made  sufficient  any  time  on  motion  of  defendant  in  error,  bnt 
is  not  a  void  bond.  Id.  Nor  is  bond  omitting  to  provide,  as  part  of  con- 
dition, for  payment  of  "all  actual  damages  incurred  in  consequence  of 
the  supersedeas."  Virginia  Fire  &  Marine  Ins.  Co.  v.  New  York  Carousal 
Mfg.  Co.,  95  Va.  516,  28  S.'E.  888,  40  L.  R.  A.  237. 

When  Insufficient  bond  does  not  avoid  the  ap{>eal. — ^Where  an  appeal 
and  supersedeas  has  been  awarded  and  defendant  moves  to  dismiss  afh 
peal  for  want  of  proper  or  suffiiclent  bond,  court  may  modify  order  so 
as  to  grant  appeaJ  only.  Reld  v.  Norfolk  City  R.  Co.,  94  Va.  120,  26 
S.  E.  428,  36  Li.  A.  274,  64  Am.  St.  Rep.  708. 

Where  condition  of  appeal  bond  recites  judgment  as  $3,900  when 
it  was  for  $3,957  and  costs,  for  which  appeal  was  taken,  certifies  in 
record  that  aiiipellant  did  execute  such  bond  as  was  required,  appellate 
court  will  not  dismiss  appeal  on  ground  of  such  defect,  as  appellee  ought 
to  have  had  it  promptly  corrected  or  be  held  to  waive  It.  Jackson's 
Adm'z  V.  Henderson,  3  Leigh  196;  Pugh's  Ex'r  v.  Jones,  6  L>eigb  299. 

Where  supersedeas  was  allowed  by  court  without  bond  when  ona 
ought  to  have  been  required,  and  the  cause  is  docketed  without,  appeal 
will  not  be  dismissed  for  such  failure  after  timie  for  allowance  of  anotber 
supersedeas.     Pugh's  Ex'r  v.  Jones,  6  Leigh  299. 

A  writ  of  error  will  not  be  dismissed  Cor  "informality  in  appeal 
bond,"  where  defendant  has  had  ample  opportunity  in  which  to  object  to 
bond,  but  has  delayed  doing  so  until  it  Is  too  late  to  give  a  new  bond  or 
to  award  a  new  writ  of  error.  Virginia  Fire  &  Marine  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.,  95  Va.  515,  28  S.  E.  888,  40  L.  R.  A.  237; 
Acker  v.  Railroad,  84  Va.  648,  5  S.  E.  688. 

An  appeal  is  taken  from  county  court  sitting  in  chancery,  and  bond 
is  given  which  Is  in  fact  a  certiorari  bond,  and  not  an  appeal  bond. 
No  objection  is  made  to  Its  regularity  in  chancery  court.  On  appeal  to 
Supreme  Court  from  chancery  court  it  is  too  late  to  object  to  bond. 
Brown  v.   Matthews,   1   Rand.   462. 

Objection  that  surety  on  appeal  bond  was  also  surety  on  injunction 
bond  is  not  good.  Johnston  v.  Syme,  3  Call  622,  see  note  to  section 
6352. 

Effect  of  bond. — ^Where,  on  a  decree  in  favor  of  attaching  creditor, 
the  defendant  appeals,  and  gives  an  appeal  bond,  the  giving  of  appeal 
bond  does  not  release  the  lien  of  the  attachm«nt.  Magvlll  v.  Saner,  20 
Grat.  540.     See,  also,  note  to  section  6366. 

GonditicMt  of  bond. — Party  appealing  from  order  dissolving  an  In- 
junction can  only  be  secured  to  give  bond  to  perform  judgment  of  In- 
ferior court  and  to  pay  costs  and  damages  in  appellate  court.  McKay  t. 
Hite's  Ex'rs,  4  Rand.  564. 

Where  plaintiff  obtained  injunction  against  judgment  at  law,  whicn 
was  afterwards  dissolved,  and  he  appeals  to  Court  of  Appeals,  he  can- 
not be  required  to  give  security  for  amount  of  judgment,  but  only  tor 
such  costs  as  may  be  awarded  against  him  in  Court  of  Appeals.  BPP« 
V.  Thurman,  4  Rand.  384;  Harnsberger  v.  Yancey,  33  Grat.  527. 

Action  on  bond — ^Damages. — In  an  action  on  a  supersedeas  bond, 
under  this  section,  to  recover  damages  by  reason  of  the  suspension  of « 
decree  for  the  delivery  of  certain  bonds  In  kind,  the  plaintiff  is  en'»'<« 
to  recover  the  depreciation  In  the  market  value  of  the  bonds,  •<'P"'*j 
with  the  interest  (Jess  taxes)  he  could  have  made  on  the  "oney  «m 
that  actually  received  on  the  bonds.  Bemiss  v.  Com.,  113  Va.  4»». 
8.  B.  116,  18  Va.  L.  Reg.  362. 
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For  form  of  declaration  of  debt  on  an  appeal  bond,  4  Mln.  (3d 
Ed.)  1659. 

Executors  and  administrators. — When  an  executor  or  administrator 
on  sufficient  qualification  has  given  bond  and  security  according  to  law, 
he  is  allowed  to  prosecute  an  appeal  without  giving  an  appeal  bend  in 
all  cases  where  his  obiect  is  to  assert  the  rights  or  protect  the  interests 
of  decedent's  estate.  McCauIey's  Adm'r  v.  Griffin's  Ex'r.  4  Orat.  9; 
Linney's  Ex'r  v.  HolUday,  ?,  Rand.  1;  Sadler's  Ex'rs  v.  Green,  1  Hen. 
&  M.  26;  Wilson  v.  Wilson's  Adm'rs,  Id.  IB.  And  where  executor  or 
administrator  c.  t.  a.  has  been  allowed,  by  direction  of  testator  and 
order  of  probate  court,  to  qualify  without  security,  he  ought  not  to  be 
required  to  give  bond  on  appeal  in  representative  capacity.  Id.  But 
where  decree  against  appellant  is  in  part  against  him  as  an  executor 
and  part  in  his  own  right,  he  must,  on  appeal,  give  bond  andi  security  as 
to  such  part  as  is  in  his  own  right.  Dunton  v.  Robins,  2  Munf.  341; 
Shearman  v.  Christian,  1  Rand.  393.  And  so  on  appeal  by  executor 
from  decree  in  favor  of  legatees  for  their  proportions  of  estate,  bond 
must  be  given  by  executors.  Porter's  Ex'rs  v.  Arnold,  3  Rand.  479. 
And  where.  In  suit  against  person  as  executor  and  as  legatee,  there  is 
personal  decree  against  him,  he  cannot  appeal  without  giving  bond  with 
surety.  W^here  interlocutory  decree  required  defendant  to  deliver  slaves 
to  be  divided  among  plaintiffs,  and  there  was  a  final  decree  <or  profits, 
and  he  complied  with  interlocutory  decree,  and  he  appeals  from  both, 
no  appeal  bond  is  required,  but  otherwise  If  he  has  not  so  complied. 
Erskine  v.  Henry,  6  Leigh  3  78.  And  in  an  action  against  executor, 
where  judgment  is  rendered  against  him  personally  instead  of  de  bonis 
testatorls,  though  the  judgment  be  plainly  erroneous,  yet  If  the  executor 
pray  an  appeal  or  supersedeas  it  can  only  be  allowed  him  upon  giving 
bond  with  security.  Pugh's  Ex'r  v.  Jones,  6  Leigh  299.  And  assignee 
in  bankruptcy  must  give  bond  on  appeal,  as  he  Is  not  one  of  persons 
excepted  by  statute.     Pace  v.  Ficklln's  Ex'X,  76  Va.  292. 

And  so  must  legatees  In  possession  of  property.  Sadler's  Ex'rs  v. 
Green,  1  Hen.  &  M.  26;  Wilson  v.  Wilson's  Adm'rs,  Id.  15. 

I>eath  of  api)ellant. — Where  party  procures  an  appeal  and  dies,  and 
appeal  is  not  revived,  security  on  appeal  bond  Is  exonerated.  Nelson  v. 
Anderson,  2  Call  286. 

Generally. — As  to  changes  made  in  this  section  by  revision  of  1887, 
see  Burks'  Address,   2   Barton,  L.   Pr.    (2d  Ed.)    1403. 

Cited  but  not  construed  in  Louisa  v.  Yancey,  109  Va.  229;  63  S. 
E.   452. 

See  Burks'  Pleading  and  Practice,  pp.  758,  760;  Gregory's  Forms 
No.  30. 

For  W.  Va.  decisions  on  similar  statute,  see  Jnstis'  Annotations, 
chapter  135,  section  14. 

Sec.  6352.  When  and  by  whom  taken;  endorsement  on  process 
from  Court  of  Appeals. — When  an  appeal  of  right  is  entered  from 
the  State  Corporation  Commission  to  the  Supreme  Court  of  Ap- 
peals, such  bond  shall  be  taken  by  the  clerk  of  said  commission 
before  the  appeal  is  entered.  When  an  appeal  or  writ  of  error, 
with  or  witlioiit  a  .supersedeas,  is  allowed  on  a  petition  by  the  Su- 
preme Court  of  Appeals,  the  clerk  of  that  court  shall  endorse  on 
the  summons  or  supersedeas  that  it  is  not  to  be  effectual  until 
such  bond  be  given  before  the  clerk  or  court  below,  who  shall  take 
said  bond  and  endorse  on  the  process  that  it  has  been  given,  and 
the  names  of  the  sureties  therein.     (Code  1887,  §  3471;  1902-3-4, 

p.  780.) 

(2911) 


Digitized  by  VjOOQ  Id 


§6353  APPEALS,  WBITS  OP  BBBOB,  AND  SUPEBSEDBAS      [Tit  60 

Where  in  accordance  with  this  section  (^before  amendment)  clerk 
of  court  from  whose  Judgment  appeal  waa  taken  prepared  appeal  bond, 
but  omitted  to  provide,  as  part  ot  condition,  for  payment  of  "all  actual 
damagee  incurred  in  consequence  of  the  supersedeas,"  bond  being  in  all 
other  respects  correct,  and  objection  la  not  made  until  it  is  too  late  (o 
give  new  bond  or  allow  another  appeal,  such  defect  will  not  be  grooad 
for  dismissing  appeal.  Virginia  Fire  &  Marine  Ins.  Co.  v.  New  York 
Carousal  Alfg.  Co.,  96  Ya.  615,  28  S.  S.  888,  40  L.  R.  A.  231. 

Where  aippeal  and  sapersedeaa  are  awarded,  and  insufficient  bond 
given,  court  may  dismiss  supersedeas,  but  continue  the  appeal.  Reid 
v.  Norfolk  City  R.  Co.,  94  Va.  117,  26  S.  E.  428,  36  L.  R.  A.  274,  64 
Am.  St.  Rep.   708. 

Party  injured  by  insufficiency  of  appeal  bond  has  remedy  by  action 
on  the  official  bond  of  the  clerk  of  the  court.  Chase  t.  Miller,  88  Va. 
791,  14  S.  E.  645. 

For  W.  Va.  decisions  on  similar  statute,  see  Juatis'  Annotations, 
chapter  135,  section  16. 

Sie>o,  6353.    How  surety  in  saoh  bond  may  obtain  indemmty.-^ 

On  the  motion  of  any  surety  in  such  bond,  after  reasonable  notice 
to  or  a  rule  against  his  principal,  the  appellate  court  may  order 
bond  to  be  given,  in  such  time  as  it  may  prescribe,  with  sufficient 
surety  to  indemnify  and  save  harmless  such  surety  against  all  loo 
or  damage  in  consequence  of  his  suretyship ;  and  if  such  order  be 
not  complied  with,  may  order  the  appeal,  writ  of  error,  or  super- 
sedeas to  be  dismissed.     (Code  1887,  §  3472.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  136,  section  16. 

Sec.  6364.  When  appeal  is  of  right  from  State  Corporation  Com- 
mission record  to  be  delivered  to  clerk  of  Supreone  Court  of  Ap- 
peals; when  that  court  to  dismiss  appeal. — In  the  cases  where 
there  is  an  appeal  of  right  from  the  State  Corporation  Commis- 
sion to  the  Supreme  Court  of  Appeals,  the  clerk  of  the  State  Cor- 
poration Commission  shall  deliver  a  copy  of  the  record  to  the 
clerk  of  the  Supreme  Court  of  Appeals  as  soon  as  practicable, 
with  a  certificate  that  the  bond  required  by  section  six  thousand 
three  hundred  and  fifty-two  has  been  given,  unless  the  appellant 
direct  him  not  to  deliver  it.  If  such  direction  be  given,  the  clerk 
of  the  State  Corporation  Commission  shall  deliver  to  the  clerk  of 
the  Supreme  Coutt  of  Appeals  a  copy  of  the  entry  of  the  appeal  and 
a  certificate  of  such  direction.  On  the  production  of  such  copy  and 
certificate,  the  Supreme  Court  of  Appeals  shall  enter  a  dismissal  of 
the  appeal.    (Code  1887,  §  3473.) 

Bevlsora*  Note. — Section  8478  of  the  Code  ot  1887  was  repealed  \v 
Acts  190Z-S-4,  p.  778,  but  It  has  been  reinatated  wltti  sndi  chwiKes  « 
were  necessary  to  maJee  it  oover  tlie  cases  of  appeals  of  r^fat  from  the 
State  Corporation  Commission, 

Sec.  6356.  Limitations  of  appeals,  writs  of  error,  or  supersedeai- 
— No  process  shall  issue  on  an  appeal,  writ  of  error,  or  superse- 
deas, allowed  to  or  from  a  final  judgment,  decree,  or  order,  if  when 
the  record,  with  the  petition  required  by  section  six  thousand  three 
hundred  and  thirty-nine,  is  delivered  to  the  clerk  of  the  appellate 
court  there  shall  have  elapsed  one  year  since  the  date  of  such  final 
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judgment,  decree,  or  order,  or  six  months  if  the  decree  appealed 
from  was  a  decree  refusing  a  bill  of  review  to  a  final  decree  ren- 
dered more  than  six  months  prior  thereto. 

No  such  process  shall  issue  upon  an  appeal,  writ  of  error,  or  su- 
persedeas allowed  to  a  final  judgment,  order,  or  finding  of  the 
State  Corporation  Commission  if,  when  the  record,  with  the  peti- 
tion required  by  law,  is  delivered  to  the  clerk  of  the  appellate 
court,  there  shall  have  elapsed  six  months  since  the  date  of  such 
final  judgment,  order,  or  finding. 

The  appeal,  writ  of  error,  or  supersedeas  shall  be  dismissed  when- 
ever it  appears  that  one  year  or  six  months,  as  the  case  may  be, 
has  elapsed  since  the  said  date  before  the  record,  with  the  said 
petition,  is  delivered  to  such  clerk,  or  before  such  bond  »»  givev 
as  is  required  to  be  given  before  an  appeal,  writ  of  error,  or  su- 
persedeas takes  effgct:  provided,  that  the  time  which  shall  elapse 
from  the  presentation  of  the  petition  for  an  appeal,  writ  of  error, 
or  supersedeas,  and  the  delivery  of  the  record,  with  the  petition 
required  by  law,  to  the  clerk  of  the  appellate  court  as  aforesaid, 
shall  be  excluded  from  the  computation  of  the  said  period  of  one 
year  or  six  months,  as  the  case  may  be.  (Code  1887,  §  3474;  1902- 
3-4,  p.  781.) 

Revisors'  Note. — As  to  appeals  from  the  State  Corporation  Commis- 
sion tlie  following  may  be  observed:  Section  8784  of  this  Code  ilxes  tlie 
limitation  at  six  montlis  witli  a  proviso  that  the  section  shall  not  be  cou-' 
striied  to  interfere  in  any  way  with  the  provisions  of  sub-sections  (d)^ 
(e),  (f)  and  (g)  of  section  150  of  the  Constitution  as  to  appeals  In  the 
class  of  ca.ses  referred  to  in  those  sub-sections  of  the  Constitution.  Sec- 
tion 3474  of  the  Code  ofl  1887,  as  aonended,  upon  wlildi  section  6355  of 
this  Code  is  t>ased,  prescribed  a  limitation  of  ONE  TBAR,  "or  six  months 
in  those  cases  in  wlilch  by  law  tlie  period  of  six  months  is  prescribed  as. 
the  period  within  which  such  appeal,  writ  of  enror,  or  supersedeas  may 
l>e  allowed."  It  appeared,  therefore,  that  the  one-year  limitation  applied 
only  to  those  cases  in  which  appeals  in|ay  be  allowed  under  section  166 
(d),  etc.,  of  tlie  Constitution.  No  suffidMit  reason  being  seen  for  a 
Itmitation  of  one  year  in  some  cases  and  six  months  in  others,  the  revised 
section  above  prescril>es  a  uniform  limitation  of  six  months.  See,  olsov 
section  6337,  where  the  same  uniform  limitation  is  now  prescribed. 

The  statute  ol  limitations  prescribing  time  within  which  a  writ  of 
error  or  appeal  may  be  awarded  ceases  to  run  when  the  petition  for  writ 
of  error  is  presented,  and  does  not  begin  to  run  again  until  the  petition 
and  record  are  delivered  to  clerk.  But  this  delivery  is  the  actual  receipt 
of  petition  and  record  ^by  him.  The  omission  of  clerk  to  examine  a  box 
containing  the  papers,  or,  it  he  examine  it,  his  mistake  as  to  its  contents 
or  failure  to  discover  the  papers  does  not  affect  the  statute,  which  begins 
to  run  from  actual  receipt  of  petition  and  record  by  clerk.  Bull  v. 
Evans,  96  Va.   2,  30  S.  E.  468. 

Where  judgment  was  obtained  May  13,  1872,  and  one  of  the  parties 
on  yth  November,  1872,  obtains  supersedeas  thereto,  but  does  not  exe- 
cut>!  bond  until  April  15,  1875,  and  counsel  had  marked  his  name  on 
docket  as  counsel  for  appellee,  the  bond  not  having  been  given  within 
statutory  period,  appeal  must  be  dismissed.  Counsel  marking  his  name 
on  docket,  altliough  it  may  be  a  waiver  at  process  is  not  waiver  of 
bond  (this  was  under  chapter  178,  section  17,  Code  1873,  which  Is  same 
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as  section  6355,  except  that  limitation  is  two  years);  and  so  where 
appeal  from  final  decree,  June  2,  1877,  was  allowed  May  8,  1879,  but 
bond  was  not  given  until  June  9,  1879.  Otterback  v.  Railroad,  26  Grat 
940;   Pace  v.  Ficklin's  Ex'x,  76  Va,  292. 

Where  final  decree  was  rendered  Novemiber  30,  1880,  and  record 
was  presented  ifor  appeal  November  28,  1881,  and  indorsed  by  judge, 
who  on  April  24,  1882,  indorsed  thereon  that  be  declined  to  act  be- 
cause no  petition  accompanied  record.  His  ofiSclal  term  expired  Decem- 
ber 31,  1882,  and  record  went  into  hands  of  his  successors.  On  Janu- 
ary 8,  1883,  one  of  these  successors  indorsed  thereon,  "Appeal  allowed." 
The  time  during  which  the  first  judge  held  record  must  be  excluded  from 
computation  of  two-year  limitation  for  appeals  under  chapter  178,  section 
17,  Code  1873,  as  amended  by  1876-7.  p.  30,  chapter  42  (similar  to 
this  section),  as  statute  ceased  to  run  from  indorsement  by  first  jndge 
of  receipt  of  record.     Prasler  v.  Frazier,  77  Va.  776. 

Under  the  provisions  of  this  section,  if  the  decree  appealed  from  is 
a  decree  refusing  a  bill  of  review  to  a  final  decree  rendered  more  than 
six  months  prior  thereto,  the  party  aggrieved  has  six  months  from  tbe 
date  of  the  decree  refusing  such  bill  of  review  within  which  to  perfect 
his  appeal,  but  if  the  bill  of  review  is  refused  within  six  months  after 
the  final  decree,  the  time  for  perfecting  an  appeal  *from  the  final  decree 
is  the  Bwmo  as  if  no  bill  of  review  had  been  refused.  Adams  v.  Booker, 
114  Va.  796,   77  S.  E.   611. 

Under  section  17,  chapter  1S2,  Code  1849  (same  as  section  6355, 
except  that  limitation  is  five  years  Instead  of  one),  if  appeal  bond  is  not 
executed  within  statutory  period  from  date  at  decree  the  appeal  wilt  be 
dismissed.  Yarborough  v.  Deshazo,  7  Orat.  374;  Williamson  v.  Gayle, 
4  Grat.   180,  noticed  and  distinguished 

If  bond  be  given,  though  faulty,  appeal  will  not  be  dismissed  when 
objection  thereto  was  not  made  until  it  was  too  late  to  execute  new 
bond  or  award  another  appeal.  Virginia  Fire  &  Marine  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.,  95  Va.  515,  28  S.  E.  888.  40  L..  R.  A.  237. 

And  where  supersedeas  Is  awarded,  but  bond  on  appeal  is  condi- 
tioned to  pay  only  costs  and  damages,  the  supersedeas  will  be  dismissed, 
but  appeal  retained.  Reid  v.  Norfolk  City  R.  Co.,  2  Va.  Dec.  86,  2) 
S.  E.  27. 

Where  appeal  from  decree  is  not  taken  until  more  than  one  year 
has  expired  since  its  rendition,  appeal  is  barred  by  section  6355.  DieU 
v.  Marchant,  87  Va.  447.  12  S.  E.  803. 

When  petition  for  appeal  is  not  presented  until  the  statutory  limits- 
tion  has  expired,  appeal,  if  granted,  will  be  dismissed  as  improvldently 
awarded.  Callaway  v.  Harding,  23  Grat.  542.  See  notes  to  sections 
6336-7. 

See,  also,  "Limitations  to  Appeals,"  sections  6336-7. 

Cited  but  not  construed  In  Louisa  v.  Yancey,  109  Va.  22».  «' 
S.  E.  452. 

See  Burks'  Pleading  and  Practice,  p.  766. 
Sec.  6356.  Wben  their  dismission  final ;  when  they  may  be  re-ia- 
stated. — ^After  the  dismission  of  an  appeal,  writ  of  error,  or  super- 
sedeas, no  other  appeal,  writ  of  error,  or  supersedeas  shall  be  al- 
lowed to  or  from  the  same  judgment,  decree,  or  order.  When  an 
appeal,  writ  of  error,  or  supersedeas  is  dismissed  by  reason  of  the 
non-payment  of  the  writ  tax  within  the  time  required  by  law,  the 
court,  at  its  first  place  of  session  after  such  dismission,  may,  on 
motion  of  any  party,  for  good  cause  shown,  and  upon  payment  of 
such  tax,  set  aside  the  dismission ;  and  thereupon  the  appeal,  writ 
of  error,  or  supersedeas  may  be  perfected  as  though  no  such  dis- 
mission had  taken  place.     A  motion  under  this  section  shall  be 
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after  reasonable  notice  to  the  adverse  party  or  his  counsel.    (Code 
1887,  §  3475.) 

Revlsors'  Note. — ^The  second  sentence  ot  this  section  as  It  8too<) 
prior  to  the  revision  provided  for  a  reinstatement  of  the  case  where  it  hail 
been  dismissed  for  failure  to  pay  the  costs  of  printing.  This  sentence 
ha.-*  been  omitted.  Under  section  S507  of  the  former  Code,  as  last  amend- 
ed by  Acts  190A,  p.  230,  the  case  was  required  to  be  dismissed  if  the 
co»t8  of  printing  were  not  paid  witliln  ninety  days  from  the  date  of  th? 
notice  Kivlng  tlie  amount  of  costs  due.  Section  3486  of  this  Code,  how- 
ever, which  Is  taken  from  the  Act  of  1006  Just  dted  amending  sectuni 
8507  of  the  former  Code,  as  aforesaid,  increases  the  period  from  ninety 
days  to  six  months.  The  effect  of  these  changes  is  to  allow  six  months 
after  notice  for  the  payment  of  the  costs  of  printing  the  record,  and  if 
the  case  l>e  dismissed  for  failure  to  pay  the  costs  within  that  time,  no 
power  is  given  the  Sapreine  Oovrt  of  Appeals  to  reinstate  it. 

Rule  9  of  court  provides  that  no  appeal  which  shall  have  been  dis- 
missed or  abated  by  the  conrt  sliall  be  reinstated  or  revived  after  the 
lapse  of  sixty  days  from  such  abatement  or  dismission,  except  for  good 
cause  shown  the  court,  verified  by  affidavits  and  upon  reasonable  notice 
to  the  adverse  party  of  the  time  of  making  the  motion;  nor  then,  ex- 
cept in  very  special  cases,  unless  such  motion  be  made  within  ono 
hundred  and  twenty  days  from  the  time  of  such  dismission  or  abatement, 
provided  that  If  the  court  shall  not  be  in  session  on  the  day  to  which 
Biach  notice  shall  foe  given  a  further  time  of  ten  days  sI^U  he  allowed 
tbe  party  to  exhibit  his  motion  after  the  next  meeting  of  the  court.  120 
Va.  vlii. 

Dismissal  of  appeal  for  failure  to  give  appeal  bond  operates  as 
an  affirmance  of  decree  of  lower  court.  Hicks  v.  Roanoke  Brick  Co.,  94 
Va.  744,  27  S.  E.  596;  Cobbs  v.  Gilchrist's  Adm'r,  80  Va.  603.  And 
80  for  failure  to  print  record.  Woodson's  Ex'r  v.  L«yburn,  83  Va.  843, 
3  S.  E.  873. 

The  case  made  for  the  Court  of  Appeals  by  an  appeal  from  decree 
of  lower  court,  whether  final  or  Interlocutory,  is  to  Court  of  Appeals 
a  complete  case  in  itself,  and  the  decree  in  that  court  is  final  and  cou- 
clnsive  between  parties,  as  well  upon  the  court  Itself  as  the  court  below, 
and  Court  of  Appeals  can  dp  nothing  more  in  course  of  same  litigation 
until  a  new  and  different  aqitpeal  is  brought  up  to  it  .from  some  decree  of 
court  below  rendered  In  the  cause  upon  subsequent  proceedings,  and 
then  the  court  can  only  review  and  reverse  that  decree  without  disturbing 
its  own  former  decree.  Campbell's  Ex'rs  v.  Campbell's  Ex'r,  22  Grat. 
649;  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  744,  27  S.  E.  596;  Barksdale  v 
Fitzgerald,  76  Va.  892. 

Where  Court  of  Appeals  affirms  an  interlocutory  decree  of  circuit 
court,  and  afterwards  a  petition  to  rehear  said  decree  is  filed  in  circuit 
court  and  dismissed,  such  a  decree  cannot  be  reheard  on  appeal.  Wood- 
son's Ex'r  V.  Leybum,  83  Va.  843,  3  S.  E.  873. 

Sec.  6357.  In  caae  to  be  heard  by  Court  of  Appeals,  how  clerk] 
thereof  to  prepare  record;  what  to  be  printed  and  how;  how  print- 
ed copies  distributed  and  cost  of  printing  paid. — In  every  case 
docketed  in  the  Supreme  Court  of  Appeals,  the  clerk  of  the  court, 
where  the  case  is  docketed,  shall  make  a  table  of  contents  to  tlit- 
whole  record.  Of  the  petition,  so  much  of  the  record  as  the  counsel 
for  any  party  interested  or  the  court  may  direct,  and  the  table  of 
contents,  the  olerk  shall  cause  twenty-five  copies  to  be  printed, 
onless  a  larger  iiamber  be  ordered  by  the  court,  preserving  in  the 

marein  ot  the  printed  record  the  paging  of  the  record  from  the 
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court  below,  which  shall  be  used  in  printing  and  returned  to  tbe 
clerk's  office.  The  clerk  shall  take  care  that  the  printing  be  prop- 
erly done.  Of  the  copies  printed,  he  shall  deliver  one  to  each  judge, 
two  to  each  of  counsel  on  each  side,  retain  one  in  his  office,  trans- 
mit one  to  the  clerk  of  the  court  below  (in  which  the  case  was 
originally  decided),  and  deliver  one  copy  to  the  reporter.  The 
cost  of  the  printing,  after  being  allowed  by  the  court,  shall  be  paid 
out  of  the  treasury.    (Code  1887,  §  3476.) 

Revlaors'  Note. — Formerly,  the  cleric  was  required  to  print  onljr 
twelve  copies  of  the  record,  and  coiuisel  on  each  side  were  entitled  w 
but  two  copies.  The  present  section  provides  that  twenty-five  copies  sbaU 
be  printed,  and  that  EIA.CH  OF  counsel  on  each  side  sliall  be  emtitled  Uf 
two  copies,  nds  change  was  made  because  the  additional  cost  is  ia- 
^significant,  and  apart  from  the  fact  that  in  many  instances  there  are 
more  than  two  of  counsel  on  each  side,  it  is  often  convenient  for  eicfa  o4 
conns^  to  have  two  oc^les. 

Sec.  6358.  Clorks  to  advertise  for  bids  for  the  printiii;.— The 
clerks  of  the  Supreme  Court  of  Appeals  at  Richmond,  Staunton  and 
Wytheville,  respectively,  shall,  annually,  in  the  month  of  June, 
solicit  proposals  by  advertising  in  some  newspaper  published  in 
their  respective  localities,  for  the  printing,  for  one  year,  required  by 
the  preceding  section  to  be  done.     (Code  1887  §  3477.) 

See.  6359.  What  the  bids  to  state.— The  proposals  shall  state 
the  amount  per  page  of  fifteen  hundred  ems,  small  pica  type,  and 
include  the  paper,  printing,  binding,  and  a  neat  cover,  with  the 
style  of  the  case,  and  the  court  from  which  the  record  comes,  neat- 
ly printed  thereon.     (Code  1887,  §  3478.) 

Sec.  6360.  How  the  contracts  awarded;  tha  bond  required;  how 
cost  of  printing  certified  and  paid. — The  several  clerks  shall  award 
the  contracts  for  such  printing  to  the  lowest  responsible  bidders 
in  their  respective  localities,  and  take  from  them  bond,  with  ample 
surety,  in  a  penalty  equal  to  double  the  cost  of  the  work  to  ba 
executed,  to  be  ascertained  by  the  cost  of  the  work  of  the  preced- 
,ing  year,  and  with  condition  for  the  faithful  performance  of  snch 
contracts.  The  accounts  for  such  printing  shall  be  certified  by  the 
clerks  respectively  and  paid  out  of  the  public  treasury.  (Code 
1887,  §  3479.) 

Revisers'  Note. — The  words  "and  wltl^  condition  for  the  faithful 
performance  of  such  contracts*  ai^iearbig  in  lines  six  and  seven  of  tlie 
text  are  new. 

Sec.  6361.  How  dodcet  of  causes  reedy  for  hearing  made  ont;, 
in  what  order  cases  heard. — Annually,  before  the  Supreme  Court  of 
Appeals  commences  its  session  at  Richmond,  Wytheville,  and  Staun- 
ton, respectively,  the  clerk  at  each  place  shall  make  out  a  docket  of 
the  causes  then  ready  for  hearing.  Those  at  each  place  shall  be  num- 
bered by  figures,  and  shall  be  docketed  in  the  order  in  which  the 
causes  were  matured,  and  be  heard  in  the  same  order;  except,  that 
upon  the  docket  at  Wytheville  and  Staunton,  the  clerk  shall  docket 
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the  cases  from  each  circitit  separately,  in  the  order  in  which  they 
may  be  matured.     (Code  1887,  §  3480.) 

Sec.  6362.  What  cases  heard  out  of  torn. — The  court  may  hear 
out  of  turn  cases  conceruing  the  probate  of  a  will,  or  the  appoint- 
ment or  qualification  of  a  personal  representative,  guardian,  cura- 
tor or  committee,  or  conceruing  a  mill,  roadway,  ferry,  wharf,  or 
landing,  and  any  others  which  it  may  see  good  cause  for  so  hear- 
ing.     (Code   1887,  §  3481.) 

Sec.  6363.  Rule  of  decision  where  the  evidence  (and  not  the 
facts)  is  certified. — When  a  case  at  law,  civil  or  criminal,  is  tried 
by  a  jury  and  a  party  excepts  to  the  judgment  or  action  of  the 
court  in  granting  or  refusing  to  grant  a  new  trial  on  a  motion  to 
set  aside  the  verdict  of  a  jury  on  the  ground  that  it  is  contrary  to 
the  evidence,  or  when  a  case  at  law  is  decided  by  a  court  or  judge 
without  the  intervention  of  a  jury  and  a  party  excepts  to  the  de- 
cision on  the  ground  that  it  is  contrary  to  the  evidence  and  the 
evidence  (not  the  facts)  is  certified,  the  judgment  of  the  trial 
court  shall  not  be  set  aside  unless  it  appears  from  the  evidence 
that  such  judgment  is  plainly  wrong  or  without  evidence  to  sup- 
port it.     (Code  1887,  §  3484:  1889-90,  p.  36;  1891-2,  p.  962.) 

Bevisors'  Note. — As  this  .sei-tloa  stood  before  the  revision  the  lattt* 
part  of  it  provided  that  "the  rule  of  decision  In  the  appellate  court  in 
considering  the  evidence  in  the  case  shall  be  as  on  a  demurrer  to  the  evi- 
dence by  the  appellant,  except  that  when  there  have  been  two  triiUs  In 
the  lower  court,  in  which  ciLse  the  role  of  decision  shall  be  for  the  ap- 
pellate  court  to  look  first  to  the  evidence  and  proceedings  on  th(>  first 
trial,  and  if  it  discovers  tliat  tlie  court  erred  In  setting  aside  the  verdict 
on  that  trial  it  shall  set  aside  and  annul  air  proceedings  subseiiuent  to 
said  verdict  and  enter  judgment  thereon."  Under  tbeli  present  section 
"the  judgTiient  of  the  trial  court  shall  not  be  set  aside  unless  It  appears 
from  tlie  evidence  that  such  judgment  is  plainly  wrong  or  witliout  evi- 
dence to  support  it."  The  effect  of  this  cbiuige  is  to  abolish  the  rule  of 
decision  as  on  a  demurrer  to  the  evidence  in  such  a  case,  and  to  sub- 
stitute therefor  a  much  simpler  rule. 

Under  section  (tasi  if  a  verdict  is  set  «8lde  because  contrary',  to 
the  evidence  or  without  evidence  to  support  It,  no  new  trial  is  ordered, 
bat  final  judgment  is  entered  by  the  trial  court.  There  is  no  nocesHily, 
therefore,  for  retaining  the  provision  abont  two  trials  In  the  lo»er  court 
where  the  verdict  has  been  set  aside,  tor  the  reason  stated,  and  It  luis 
been  omitted. 

Section  6251  Is  applicable  to  civil  cases  only.  The  above  soctiou 
(6303)  expressly  applies  to  civil  and  criminal  cases.  So  far  ns  the 
above  section  changes  the  law  in  criminal  cases  it  is  very  limited  in  its 
operation.  In  the  ordinary  criminal  case  the  trial  court  would  have 
no  power  to  grant  a  new  trial  at  the  Instance  of  the  Oommonwealth,- 
except  In  the  case  of  a  law  relating  to  the  State  revenue.  Section  8  of 
the  Constitution  provides  that  no  man  shall  "be  put  twice  in  Jeopardy  for 
the  same  offense,  but  an  appeal  may  be  allowed  to  the  Commonwealtfi  in 
aU  prosecutions  for  the  violation  of  a  law  relating  to  the  State  revenue." 
In  matters  affecting  the  State  revenue,  there  nwy  be  more  than  one  trial 
in  the  trial  court.     In  such  cases,  aa  a  writ  of  error  would  lie  only  to  the 
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final  Jndgment  of  the  trial  court,  the  appellate  court  oonld  consider  oilj 
the  evidence  introduced  on  that  trial,  and  would  not  set  aside  the  Terdict 
or  Judgment  on  that  trial  unless  it  was  "plainly  wrong  or  witbont  eri- 
denoe  to  support  it."  Attention  is  called  to  this  so  that  counsel  in  the 
few  cases  of  this  nature  will'  observe  that  tliey  must  not  fall  on  the  seeood 
trial  to  introduce  the  evidence  of  their  defense  Just  as  had  been  dona  on 
the  first  trial.  There  will  be  so  few  cases  of  this  kind  that  it  was  vjC 
deemed  necessary  to  make  special  provision  for  them. 

History 'of  section. — Section  3484  of  the'  Code  of  18S7  (corre- 
ponding  to  this  section)  was  original  with  that  Code,  and  waa  framed  b; 
the  revisora  to  avoid  the  UHcertainty  and  conflict  of  previous  decisions 
on  the  subject. 

In  an  address  to  the  Bar  Association  (4  Va.  Bar  Aseo.  Rep.  1891, 
p.  146.  2  Barton,  L.  Pr.  1403,  1404),  Judge  E.  C.  Burks  said:  "Under 
the  law  as  it  stood  at  the  time  of  revision,  the  question  was  constantly 
arising  as  to  what  should  be  the  rule  of  decision  in  the  appellate  court 
in  a  case  at  law  wherein  the  evidence,  not  the  faots,  was  put  into  tbe 
record  by  a  bill  of  exceptions  In  the  court  below.  There  seemed  to  be 
several  rules  as  applied  to  different  classes  of  cases.  The  precise  state 
of  the  law,  it  is  believed,  is  given  in  an  article  published  in  9  Va.  Uv 
J.  257.  It  seemed  to  the  revisors  very  desirable  that  there  sbonld  be 
one  uniform  rule  of  decision  in  all  the  classes  of  cases,  and  it  vas 
determined  that  in  considering  the  evidence  the  rule  should  be  as  on 
a  demurrer  to  the  evidence  by  the  party  excepting.  It  was  supposed 
that  this  rule  operated  harshly  on  the  excepting  party  where  there  had 
been  two  trials,  and  it  was  amended  iby  the  General  Assembly  in  this 
particular." 

The  provisions  of  section  3484  of  the  Code  of  1887  (correspond- 
ing to  this  section)  were  held  to  apply  as  well  to  appeals  before  Code 
went  into  effect  as  those  arising  since.  Eastern  Ice  Co.  v.  King,  86  Va. 
97,  9  S.  E.  606;  South  West  Imp.  Co.  v.  Smith's  Adm'r,  85  Va.  3««. 
7  S.  E.  365,  17  Am.  St.  Rep.  59. 

Present  revision — Material  changes. — ^The  present  revision  mates 
material  changes  in  the  section,  as  will  be  seen  from  the  section  and 
revisors'  note  above. 

Certificate  of  .evidence  or  facts. — Sioce  Code  of  1887  went  Into  elTect, 
a  case  at  law,  heard  by  court  or  tried  by  Jury,  may  be  heard  in  appellate 
court  either  upon  certificate  of  facts  or  of  evidence.  In  either  case  court 
should  certify  facts  when  it  can  do  so,  hut  if  It  be  unable  to  do  so  be- 
cause evidence  is  conflicting  it  should  certify  evidence.  W.  U.  Tel.  Co. 
V.  Powell.  94  Va.  276.  26  S.  E.  828. 

Where  evidence  and  not  facts  is  certified. — ^Where  evidence  Is  certi- 
fied, and  not  facts  proved,  the  case  stands  as  on  demurrer  to  •PI"""?*! 
evidence  (but  see  revisors'  note  above),  and  verdict  will  not  ie  distiirbw 
where  there  is  conflict  of  evidence.  Cash's  Case.  2  Va.  Dec.  1.  20  S.  E 
893;  Robertson's  Case.  1  Va.  Dec.  861,  20  8.  B.  362;  Driver  r.  Hartmaii, 
96  Va.  618,  31  S.  E.  899;  McDonald's  Adm'r  v.  Norfodk  &  W.  H.  W.. 
96  Va.  106,  27  8.  B.  821;  C.  &  O.  R.  R.  v.  Chambers.  96  Vs.  507,  » 
S.  E.  872;  Va..  etc.,  Ins.  Co.  v.  Goode.  96  Va.  768.  30  S.  B.  370;  note. 
2  Va.  Law  Reg.  877;  Gray's  Case.  92  Va.  772,  22  S.  E.  868;  NichoW 
Case.  91  Va.  741.  21  S.  E.  364;  Blakey  v.  Morris,  89  Va.  717,  IJ  »•  ?• 
126;  Norwich  Lock  Mfg.  Co.  v.  Hockaday,  89  Va.  567,  16  8.  B- »"• 
Gaines'  Case,  88  Va.  682i.  14  S.  E.  376;  Muscoe's  Case,  87  Va.  460-  " 
S.  E.  790;  Eastern  Ice  Co.  v.  King,  86  Va.  97,  9  S.  E.  606;  A''*'?''' 
Hays,  86  Va.  163,  9  S.  B.  1019;  South  West  Imp.  Co.  v.  Andrew,  86  "; 
270.  9  S.  E.  1016;  Wood's  Case.  86  Va.  929,  11  S.  B.  798;  South  ww 
Imp.  Co.  V.  Smith's  Adm'r.  85  Va.  306,  7  S.  E.  365,  17  Am.  St.  Hep.  "• 
Bernard  v.  Railroad,  85  Va.  792.  8  S.  E.  786.  17  Am.  St.  ReP/",; 
Riverside  Cotton  Mills  v.  Lanier,  102  Va.  148,  45  S.  E.  875.  And  «"; 
was  so  in  criminal  cases.  Gordon's  Case,  100  Va.  826.  41  S.  ^■^"•' 
L.  R.  A.  744;  Andrews  v.  Com..  100  Va.  801.  40  8.  E.  986;  MllB  *^»^ 
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93  Va.   815.   22   S.   B.   863;    Gravely's  Case,   86  Va.  396,  10  S.   E.   431; 
Gaines'  Case,  88  Va.  682,  14  S.  E.  375. 

Whea  the  evidence  (and  not  the  facts)  is  certified,  a  plaintifT  in 
error  stands  in  this  court  as  on  demurrer  to  the  evidence  (but  see 
revisers'  note  above),  and  if  there  was  any  evidence  to  support  a  verdict 
against  him  in  the  trial  court.  It  will  not  be  set  aside.  Johnston  v.  Geo. 
D.  Witt  Shoe  Co.,  103  Va.  613,  50  8.  E.  153;  Johnson  v.  Com.,  104  Va. 
881,  52  S.  E.  625. 

Where  both  fact  and  law  are  submitted  to  the  court  the  rule  in 
the  appellate  court  is  to  give  the  judgment  of  the  trial  court  upon  the 
evidence  the  same  effect  as  if  it  were  the  verdict  of  a  Jury.  Hamraan  v. 
Miller.   116   Va.   873,   83   S.   E.   382. 

When  a  case  at  law  is  decided  by  the  court,  without  a  Jury,  and 
the  jirtgment  is  excepted  to,  because  contrary  to  the  evidence,  and  the 
evidence  and  not  the  facts  is  certified,  the  rule  of  decision  in  the  appellate 
court  is  to  give  the  judgment  of  the  trial  court  the  same  effect  as  the 
verdict  of  a  jury.  The  judgment  will  not  be  disturbed,  unless  it  is  con- 
trary to  the  evidence,  or  I  he  evidence  is  plainly  InsufiBcient  to  support  it. 
If  the  evidence  is  conflicting  on  material  points,  the  Judgment  will  be 
affirmed.  Martin's  Adm'i  v  R.  F.  &  P.  R.  Co.,  101  Va.  406,  44  S.  E. 
696. 

The  mere  fact  that  appellate  court  doubts  correctness  of  verdict,  or 
if  on  jury  would  have  rendered  different  verdict.  Is  not  sufficient  to  war- 
rant it  in  setting  verdict  aside.  Kimball  v.  Friend's  Adm'r,  95  Va  143, 
27  S.  E.  901.  It  must  be  plainly  insufficient.  Southern  Ry.  Co.  v. 
Bryant's  .'Vdm'r,  95  Va.  215,  28  S.  E.  183;  Richardson  v.  Banlc.  94  Va 
139,    26   S.  E.   413. 

.\<lditionaI  cases  before  prest-nt  revtalon. — Tucker  v.  Com..  88  Va. 
20,  13  S.  E.  298;  Bell's  Case,  88  Va.  365,  13  S.  E.  742;  Lyles'  Case,  88 
Va.  396,  13  S.  E.  802;  N.  &  W.  R.  R.  Co.  v.  Groseclose's  Adm'r  88  Va. 
267,  13  S.  E.  454,  29  Am.  St.  Rep.  713;  Va.,  etc.,  Co.  v.  Buck.  88  Va.  517, 
13  S.  E.  973;  Richmond  &  D.  R.  Co.  v.  Burnett,  88  Va.  538,  14  S.  E. 
372;   Boulware  v.  Jewett,  87  Va.  r53,  12  S.  E.  403. 

IMstlnction  between  j^antlng  and  refusing  new  triaL — Verdict  of 
a  jury  which  has  been  approved  by  trial  ludge  ought  not  to  be  set  aside 
save  for  strongest  reasons.  But  if  he  is  dissatisfied  with  verdict,  and 
grants  new  trial,  some  latitude  must  be  allowed  for  his  discretion,  espe- 
cially where  verdict  on  new  trial  is  for  party  on  whose  motion  first 
verdict  was  set  aside.  In  setting  aside  verdict  trial  court  must  to  some 
extent  pass  on  evidence,  and  a  stronger  case  must  be  made  to  justify 
appellate  court  in  disturbing  order  granting  a  new  trial  than  one  re- 
fusing it,  because  refusal  operates  as  final  adjudication,  while  new  trial 
simply  invites  further  investigation.  Chapman  v.  Virginia  Real  Estate 
Inv.  Co.,  96  Va.  177.  31  S.  E.  74;  Patteson  v.  Ford,  2  Grat.  19;  Barton. 
L.   Pr.    (2d  Ed.)    723. 

AVhcre  part  of  tacts  and  part  of  evidence  certified. — ^Where  on  ap- 
real  proof  consists  of  certificate  of  facts  as  to  part  and  certificate  of  evi- 
dence as  to  residue,  the  ruin  is  to  consider  the  facts  as  certified  and  the 
evidence  as  on  demurrer  New  York,  etc..  R.  R.  v.  Thomas,  92  Va.  606, 
24  S.  E.  264.      But  see  revisers'  note  above. 

\*'hen  all  evidence  Is  not  certified. — Where  all  the  evidence  is  not 
certified,  appellate  court  will  presume  that  there  was  some  testimony 
not  set  out  which  justified  verdict,  especially  where  it  Is  approved  by 
trial  judge.  Adams  v.  Hays,  86  Va.  153,  9  S.  B.  1019;  McArter  v. 
Grigsby,   84  Va.   159,  4  S.  E.  369. 

Where  Uiere  have  been  two  trials — Cases  relatlnK  to  this  provision, 
of  the  section  a-s  It  stood  before  the  present  revision. — Barnes  v.  Morrison. 
97  Va    373    34  S.  E.  93;   Patteson  v.  Railroad,  94  Va,  17,  26  S.  E.  393; 
Hudgins  v    Simon,   94  Va.   661,  27  S.  E.  606;   Stearns  v.  City 
mond.  88  Va.  992,  14  S.  E.  847,  29  Am.  St.  Rep. 
V    Valley  R    Co.,   100   Va.   749,  42  S.  E.  882; 
.Dec.  639,  32  S.  E.  455;  Eastern  Ice  Co.  v.  King,  86  Va.  97,  9  S.  E    506; 

(   A  tf  i.  "  J 
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Cohen  v.  Bellenot.   S  Va. 
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Mean  t.  Dexter,  86  Va.  828,  11  S.  E.  538:  Northlngton  t.  Norfolk  Ry.  t 
Light  Co.,  102  Va.  446,  46  S.  E.  476;  Humphreys'  Adm'x  v.  Valley  R.  Co.. 
100  Va.  749,  42  S.  E.  882;  Cohen  v.  BeUenot,  2  Va.  Dec.  639,  32  S.  E. 
466;  Tucker  t.  Sandldge,  85  Va.  546,  8  S.  B.  650;  Eastern  Ice  Co.  t. 
Kiii«,  86  Va.  97,  9  S.  E.  506;  Chapman  v.  Virginia  Real  Estate  Inr.  Co., 
96  Va.  177,  31  S.  E.  74;  Relchenstein  v.  Va.  Ry.  &  P.  Co.,  115  Va.  862, 
80  8.  E.  664;  Chesapeake  &  O.  Ry.  Co.  v.  Parker,  116  Va.  368,  82  S.  B. 
183;  Cardwell  v.  Norfolk  &  W.  R.  Co.,  11*  Va.  600,  77  S.  E.  «12; 
Stevlnson  v.  Lerlnson,  103  Va.  591,  49  8.  E.  974. 

Iilst  ot  oases  upon  subject  of  this  sectitm  prior  to  Oode  of  1887^— > 
Dlllard  v.  Dunlop,  83  Va.  756,  3  S.  E.  383;  Magarity  v.  Shlpman,  82  Va. 
806,  7  8.  E.  381;  Virginia  Min.  &  Imp.  Co.  v.  Hoover,  82  Va.  449,  4  8.  E. 
689;  Hartman  t.  Strickler,  82  Va.  225;  Pruner's  Case,  82  Va.  IIS; 
Wearer  v.  Bliven,  82  Va-  53;  Muse  t.  Stern,  82  Va.  33.  3  Am.  St  Rep. 
77;  Moses  v.  Nail  Works,  82  Va.  19;  HoUingsworth  t.  Sherman.  81  Va. 
668;  Payne  v.  Grant,  Id.  164;  Benn  r.  Hatcher,  81  Va.  26,  69  Am.  Rep. 
646;  Baltimore  &  O.  R.  Co.  v.  McKenzie,  81  Va.  72;  Parley  t.  Tillar,  Id. 
275;  Valley  Mut.  Life  Ass'n  v.  Teewalt.  79  Va.  428;  Snonlfer's  Adm'r  r 
Hansbrough,  Id.  166;  Proctor  v.  Spratley,  78  Va.  264;  Taylor's  Caw, 
77  Va.  692;  Po-well  v.  Tarry-s  Adm'r,  Id.  260;  Brtghthope  Ry.  Co.  t. 
Rogers,  76  Va.  443;  Brown  v.  Rice's  Adm'r.  Id.  629;  Creekmnr  r. 
Creekmur,  76  Va.  430;  Harman  v.  City  of  Lynchburg.  33  Grat.  43; 
Baccigadupo's  Case,  33  Grat.  807,  36  Am.  Rep.  795;  Terry  v.  Ragsdale, 
S3  Grat.  342;  Dean's  Case,  32  Grat.  912;  Danville  Bank  v  WaddiU'i 
Adm'r.  31  Grat.  469;  Backhouoe's  Bx'x  v.  Selden,  29  Grat  581;  Pryor'i 
Case,  27  Grat.  1009;  Stoneman's  Case,  25  Grat.  887;  Read's  Case,  22 
Grat.  924;  Hodge's  Ex'r  v.  Bank,  Id.  61;  Caldwell  v.  Craig,  21  Grat  132; 
Blosser  v.  Harsbbarger,  Id.  216;  Tyler  v  Taylor,  Id.  700;  Mitchell  t. 
Baratta,  17  Grat.  446;  Wickham  v.  Martin,  13  Grat.  427;  Pryor  r. 
Kuhn,  12  Grat  616;  Grayson's  Case,  6  Grat  712;  Taliaferro  v.  Franklin, 
1  Grat.  332;  Brooks  v.  Calloway,  12  Leigh  466;  Dudleys  ▼.  Dudley*,  3 
Leigh  436. 

Discussed,  13  Va.  Law  J.  171;   9  Va.  Law  J.  267. 

Sec.  6364.  What  evidence  may  be  considered  in  the  appelate 
eonrts. — Any  evidence  in  the  record  may  be  considered  by  the  ap- 
pellate courts,  if  certified  in  any  bill  of  exception,  as  thoagh  cer- 
tified in  each.    (1901,  p.  286.) 

Seic.  6365.  Decision  of  appellate  court.— The  appellate  cowt 
shall  affirm  the  judgment,  decree,  or  order  if  there  be  no  error 
therein,  and  reverse  the  same,  in  whole  or  in  part,  if  erroneous* 
and  enter  such  judgment,  decree,  or  order  as  to  the  court  shall 
seem  right  and  proper  and  shall  render  final  judgment  upon  the 
merits  whenever,  in  the  opinion  of  the  court,  the  facts  before  it 
are  such  as  to  enable  the  court  to  attain  the  ends  of  justice.  A 
civil  case  shall  not  be  remanded  for  a  trial  de  novo  except  where 
the  ends  of  justice  require  it,  but  the  appellate  court  shall,  in  the 
order  remanding  the  case;  if  it  be  remanded,  designate  upon  what 
questions  or  points  a  new  trial  is  to  be  had. 

The  assent  of  at  lea.st  three  of  the  judges  shall  be  required  for 
the  court  to  determine  that  any  law  is  or  is  not  repugnant  to  the 
Constitution  of  this  State  or  of  the  United  States ;  and  if,  «>  a 
case  involving  the  constitutionality  of  any  such  law,  not  more  than 
two  of  the  judges  sitting  agree  in  opinion  on  the  constitational 
question  involved,  and  the  case  cannot  be  determined  without  paa>- 
ing  on  such  question,  no  decision  shall  be  rendered  therein,  iwt 
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the  case  shall  be  reheard  by  a  full  court ;  and  in  no  case  where  the 
jurisdiction  of  the  court  depends  solely  upon  the  fact  that  the 
constitutionality  of  a  law  is  involved  shall  the  court  decide  the 
case  upon  its  merits,  unless  the  contention  of  the  appellant  upon 
the  constitutional  question  be  sustained.  Whenever  the  requisite 
majority  of  the  judges  sitting  are  unable  to  agree  upon  a  decision, 
the  case  shall  be  reheard  by  a  full  bench,  and  any  vacancy  caused 
by  any  one  or  more  of  the  judges  being  unable,  unwilling,  or  dis- 
qualified to  sit  shall  be  temporarily  filled  in  the  manner  prescribed 
by  law.     (Code  1887,  §  3485;  1902-3-4,  p.  781.) 

Bevlsors'  Note. — This  section  as  it  stood  before  the  revision  provided 
tluic  the  appellate  court  should  enter  such  Judgment,  decree,  or  oitlcr  "as 
the  court  whose  error  is  souglit  to  be  corrected  ought  to  have  entered.", 
The  revised  section  makes  a  inuterial  change,  and  In  Ilea  of  the  quot«Ml' 
language  enacts  that  the  appellate  court  shall  enter  such  Judgment,  de- 
crec,  or  order  "as  to  the  court  sliall  seem  right  and  proper  and  shall  ron< 
der  final  Judgment  upon  the  merits  wherever,  in  the  opinion  of  the  court, 
the  facts  before  it  are  such  as  to  enable  the  court  to  attain  the  ends  oi' 
Justice."  The  pro^-ision  (applicaUe  to  civil  cases  only)  relatins;  to  the 
designation  of  questions  or  iK>int8  qpon  which  a  new  trial  is  to  be  had 
instead  of  remanding  the  case  for  a  trial  de  novo  -is  also  new.  The 
object  of  these  changes  Is  apparent,  namely,  to  extend  the  power  of  the 
appellate  court  over  the  cases  before  it,  and  to  enable  the  court  to  end 
the  litigation  as  far  as  practicjible  consistent  with  the  denwnds  of  justice. 
See  I*reface,  ante,  p.  xii. 

Number  of  Judges  necessary  for  decision — Cionstitational  questions. — 
In  Funkhouser  v.  Spahr,  103  Va.  306,  46  8.  E.  376,  9  Va.  V.  Reg.  954. 
it  was  held  that  the  assent  of  at  least  three  of  the  judges  was  required 
by  section  88  of  the  Constitution  only  when  it  was  necessary  to  deter- 
mine whether  a  law  was  unconstitutional,  and  that  in  cases  not  in- 
volving a  constitutional  question,  section  3486  of  the  Code  of  1887  ap- 
plied, which  required  the  court  to  affirm  "where  the  voices  on  both 
sides  are  equal."  This  case  was  decided  before  the  amendment  of  said 
section  3485  by  Acts  1902-3-4,  p.  781,  went  Into  effect,  by  which  amend- 
ment the  words  "affirming  in  those  cases  where  the  voices  on  both  sides 
are  equal"  were  stricken  out,  and  changes  made  to  make  the  section 
conform  to  section  88  of  the  Constitution.  The  words  quoted  do  not 
appear  in  the  section  as  it  now  reads.  The  law  was  not  changed,  how- 
ever, by  the  striking  out  of  these  words  by  the  amendment  of  1902-3-4, 
because  they  were  merely  declaratory  of  the  daw  Independently  of  statute, 
and  under  the  law  as  it  now  stands,  the  assent  of  at  least  three  of  the 
judges  is  required  only  in  cases  Involving  the  ctmstltutlonallty  of  a  law. 
In  other  cases,  if  the  voices  on  both  sides  be  equal,  the  judgment  of 
the  lower  court  will  be  affirmed.  Charlottesville  R.  Co.  v.  Rubin.  107 
Va.  751,  60  S.  E.  101.     See,  also,  9  Va.  U.  Reg.  826;  13  Va.  L.  Reg.  810. 

Judgment  of  appellate  court. — Formerly,  if  the  judgment  of  the 
lower  court  was  plainly  erroneous  the  appellate  court  wouJd  reverse  the 
same  and  enter  such  judgment  as  the  lower  court  should  have  entered. 
Harman  v.  Stearns,  95  Va.  72.  27  8.  B.  601;  Knlfong  v.  Hendricks,  2 
Gratt.  212,  44  Am.  Dec.  385.  See,  also,  Flemings  v..  Rlddick's  Ex.,  5 
Grat  272,  50  Am.  Dec.  119;  Metropolitan  Life  Ins.  Co.  v.  Rutherford, 
2  Va  Dec.  707,  35  S.  E.  719;  N.  &  W.  R.  Co.  v.  Dunnaway's  Admr,  93 
Va.  29,  24  S.  E.  698;  Baker  v.  Butterworth,  119  Va.  402,  89  S.  E.  849. 
The  changes  made  by  the  present  section  are  pointed  out  In  the  revisers' 
note  above. 

Where  decree  otherwise  proper  erroneously  charges  executor  with 
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compound    interest,    it    will    be    reversed    to    that    extent.     Cbapnan's 
Adm'rs  V.  Shepherd's  Adm'r,  24  Grat.  377. 

Where  a  case  is  heard  by  the  trial  court,  -without  the  interrention 
oif  a  jury,  the  Supreme  Court  of  Appeals  on  reversing  the  Judgment  of 
the  trial  court,  will  enter  up  Judgment  for  the  adverse  party.  Oanmie 
V.  Danville  Ry.  Co.,  114  Va.  382,  76  8.  E.  913. 

For  the  rule  of  decision  in  Supreme  Court  of  Appeals  where  tlie 
defendant  objects  to  evidence  which  is  im4>roperly  admitted  and  after- 
wards demurs  to  the  evidence,  which  demurrer  should  have  been  sus- 
tained, see  Norfolk  &  W.  R.  Co.  v.  Warden,  117  Va.  801,  86  S.  E.  103. 

In  reversing  a  judgment  for  the  plaintiff  because  there  was  no 
evidence  to  support  the  verdict  upon  which  the  judgment  was  entered. 
where  the  appellate  court  can  see  that  no  new  trial  could  avail  tbe 
plaintiff  anything.  It  will  enter  judgment  dismissing  the  plaintilT's  action. 
Conn.  Fire  Ins.  Co.  v.  Roberts,  119  Va.  479,  89  S.  E.  945. 

Where  the  appellate  court  finds  reversible  error  in  a  case  con- 
sisting of  a  perem<>tory  instruction  relating  to  interest  which  took  away 
the  discretion  given  the  jury  by  section  6269,  under  which  instruction 
the  jury  found  Intereet  for  the  plaintiff  from  the  time  his  demand  ac- 
crued to  the  date  of  the  verdict,  the  appellate  court  may  direct  that 
the  judgment  shall  stand  affirmed  if  the  interest  be  relinquished  by  tbe 
plaintiff.  Wash.  &  O.  D.  Ry.  v.  Westlnghouse  Co.,  120  Va.  620.  8» 
S.  E.  131,  91  S.  E.  646.  See  Buena  VlsU  Co.  v.  McCandlish,  92  Va.  306. 
23  S.  E.  781;  Moreland  v.  Moreland,  108  Va.  107,  60  S.  E.  730;  rerlsors' 
note  above.  The  present  section  greatly  Increases  the  power  of  the 
appellate  court. 

Record  certlfled  from  wrong  court. — ^Where  record  on  appeal  Is  cer- 
tified by  clerk  of  court  from  which  cause  has  been  removed  instead  of 
clerk  oif  court  to  which  it  has  been  removed,  the  court  must  dismiss 
appeal,  because,  although  decree  appealed  from  was  entered  by  court 
from  which  removed,  judgrment  of  this  court  would  have  to  be  certiSed 
under  this  section  to  clerk  of  court  in  which  it  is  to  be  entered,  and  as 
the  cause  is  no  longer  in  court  from  which  it  has  been  removed  there 
would  be  nothing  upon  which  such  judgment  could  operate.  Smith  t. 
Pyrites  Mining  &  Chemical  Co.,  100  Va.  294,  43  S.  E.  664. 

Rule  as  to  liens. — Where  decree  is  reversed  in  part  and  affirmed  as 
to  residue,  such  reversal  does  not  destroy  lien  of  so  much  as  is  affinned. 
Shepherd's  Adm'r  v.  Chapman's  Adm'r,  83  Va.  215,  2  S.  E.  273;  MagiU 
v.  Sauer,  20  Grat.  540;  Barton,  L.  Pr.  (2d  Ed.)  295,  and  note;  Id. 
Section  315. 

Where  there  is  decree  against  administrator  and  sureties,  and  on 
appeal  by  plaintiffs  decree  is  reversed,  and  administrator  is  held  liable 
for  larger  amount  than  was  decreed  against  him,  and  it  is  also  reversed 
in  favor  of  purchaser  of  land  from  administrator,  whilst  {^^ellate  conrt 
reverses  decree  so  far  as  erroneous,  it  will  affirm  it  so  as  to  continne  the 
lien  of  the  decree  for  the  security  pro  tanto  of  the  amounts  which  mar 
be  found  due  by  parties  reevpectively  against  whom  decree  was  rendered. 
Moss  V.  Moorman's  Adm'r,  24  Grat   97. 

Generally. — Where  money  awarded  by  decree  is  collected  by  plain- 
tiff's attorneys  itrom  a  party  who  did  not  appeal  therefrom,  and  sub- 
sequently It  was,  on  appeal  of  another  defendant  thereto,  reversed  as  to 
all  parties  affected  thereby,  action  will  not  Jie  against  attorneys  to  re- 
cover money  disbursed  by  then^  under  orders  from  client  before  reversal. 
as  there  Is  no  privity  between  defendant  and  attorneys.  Green  v.  Brengie. 
84  Va.  913,  6  S.  E.  603. 

Cited  in  Bristol  Belt  Line  Ry.  Co.  v.  Bullock  Electric  Mfg.  Co.,  101 
Va.  652,  44  8.  E.  892;  Roanoke  v.  Blair,  107  Va.  639,  60  S.  E.  75. 

See  Burks'   Pleading  and   Practice,  pp.   735,  768. 

For  W.  Va.  decisions  on  similar  statute,  see  JusUs'  Annotations, 
chapter  135,  section  22. 

8«o.  6366.  What  damages  awarded  appellee.— When  any  judg- 
mont,  decree,  or  order  is  affirmed,  damages  shall  be  awarded  to 
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the  appellee ;  such  damages,  when  the  judgment,  decree,  or  order, 
is  for  the  payment  of  money,  shall  be  the  interest  to  which  the 
parties  are  legally  entitled  in  the  cause,  (to  be  computed  upon  the 
whole  amount  of  the  recovery,  including  interest  and  costs),  from 
the  time  the  appeal,  writ  of  error,  or  supersedeas  took  effect,  until 
the  affirmance,  or  if  the  affirmance  be  by  the  Supreme  Court  of  Ap- 
peals, until  a  copy  of  its  decision  is  entered  in  the  order  book  of 
the  court  below,  which  damages  shall  be  in  satisfaction  of  all  interest 
during  that  time.  When  the  judgment,  decree,  or  order  is  not 
for  the  paj^ment  of  any  money,  except  costs,  the  damages  shall  he 
such  specific  sum  as  the  appellate  court  may  deem  reasonable,  not 
being  more  than  one  hundred  dollars,  nor,  in  the  Supreme  Court  of 
Appeals,  less  than  thirty  dollars.     (Code  1887  §  3486.) 

Where  statute  provided  that  where  injunction  was  obtained  to  stay 
proceedings  on  judgment  for  money,  and  such  injunction  was  dissolved, 
damages  shall  be  awarded  at  rate  of  10  per  centum  from  time  injuriction 
was  awarded  until  dissolved,  the  damages  are  to  be  computed  from  time 
of  awarding  injunction  until  its  ultimate  dissolution  by  order  of  Court 
of  Appeals  affirming  dissolution  of  lower  court.  Jeter  v.  Langhorne.  5 
Grat.   193. 

On  appeal  from  judgment  for  money  which  was  a  lien  on  land,  if 
judgment  is  affirmed  damages  and  costs  on  appeal  become  a  part  of 
lien  on  land.     McClung  v.  Beirne,  10  Leigh,  400,  34  Am.  Dec.  739. 

See,  also,  Hudson  v.  Ross,  1  Wash.  74. 

Cited  but  not  construed  In  Seaboard  R.  Co.  v.  Vaughan,  104  Va. 
113,  51  S.  E.  452. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter   135,  section   27. 

Sec.  6367.  When  clerk  of  Court  of  Appeals  to  transmit  its  de- 
cisions.— When  any  term  of  the  Supreme  Court  of  Appeals  is  ended, 
or  sooner,  if  the  court  so  direct,  the  clerk  thereof  shall  certify,  and 
by  mail  or  otherwise  transmit  its  decision  to  the  clerk  of  the  court 
below  or  State  Corporation  Commission,  as  the  case  may  be,  ex- 
cept that  it  shall  not  be  his  duty  to  certify  or  transmit  a  copy  of 
a  decree  or  judgment  of  affirmance  unless  the  appellee  or  defend- 
ant in  error  shall  have  paid  all  fees  due  from  him  in  the  case,  or 
shall  endorse  on  such  copy  so  much  of  the  decree  or  judgment, 
for  the  benefit  of  the  clerk,  as  the  unpaid  fees  shall  amount  to. 
If  any  clerk  fail  to  comply  with  this  section  for  twenty  days,  ex- 
cept as  aforesaid,  he  shall  forfeit  fifty  dollars  to  any  person  ag- 
grieved thereby.  (Code  1887,  §  3488;  1902-3-4,  p.  781.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  135,  section   28. 

Sec.  6368,  Postage  to  be  paid  by  him,  and  repaid  out  of  treas- 
ury.— On  all  decisions  so  transmitted  by  mail,  the  clerk  shall  pay 
the  postage.  His  accounts  for  such  postage,  verified  by  oath,  may, 
from  time  to  time,  at  intervals  not  exceeding  eighteen  months,  be 
certified  by  the  Supreme  Court  of  Appeals  to  the  Auditor  of  Public 
Accounts  for  payment  out  of  the  treasury.    (Code  1887,  §  3489.) 

Sec.  6369.  How  decision  of  Cotirt  of  Appeals  entered  in  court 
or  State  Corporation  Commission  from  which  cause  came;  issue  of 
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exeoation  thereon,  etc. — The  court  and  the  State  Corporation  Com- 
mission from  which  any  case  may  have  come  to  the  Supreme  Court 
of  Appeals  shall  enter  the  decision  of  the  appellate  court  as  its  own, 
and  execution  or  other  appropriate  process  may  issue  thereon  ac- 
cordingly. When  that  decision  is  received  by  the  clerk  of  the  court 
or  tribunal  below,  he  shall  enter  it  of  record  in  his  order  book,  and 
thereupon  such  execution  may  issue  and  such  proceedings  be  had 
in  the  case  as  would  have  been  proper  if  the  decision  had  been  en- 
tered in  court.    (Code  1887,  §  3490;  1902-3-4,  p.  782.) 

Finality  of  Judgnnent. — ^A  question  that  has  once  been  decided  on 
first  appeal  In  any  cause  cannot  be  reviewed  or  reversed  upon  any  sab- 
sequent  api>eal  In  the  same  case.  Cobbs  v.  Gilchrist's  Adm'r,  80  Va. 
503;  Stuart  v.  Preston,  Id.  625;  McCormick's  Ez'rs  v.  Wright's  Bx'rs. 
79  Va.  624;  N.  Y.  L.  Ins.  Co.  v.  Clemmitt,  77  Va.  366;  Prazier  v.  Frailer, 
Id.  775;  Bank  v.  McVeigh,  29Grat.  546;  HoUeran  v.  Melsel,  91  Va.  143, 
21  S.  E.  658;  Norfolk  &  W.  R.  Co.  v.  MlUs,  91  Va.  613,  22  S.  E.  5St; 
Turner's  Adm'r  v.  Staples,  86  Va.  300,  9  S.  E.  1123;  4  Mln.  (3d  Ed.) 
1091;  Campbell's  Ex'rs  v.  Campbell's  Ex'r,  22  Orat.  649;  Alexandria 
Sav.  Inst.  V.  McVeigh,  84  Va.  48,  3  S.  E.  885;  Beecher  v.  LewU,  84 
Va.  630,  6  S.  B.  367;  2  Barton,  C.  Pr.  (2d  Ed.)  1262,  and  note;  Carter 
V.  Hough,  89  Va.  503,  16  S.  B.  665. 

Rule  that  decision  on  first  appeal  is  irreversible  holds  even  In  case 
where  judges  are  equally  divided.     Chahoon's  Case,  21  Orat.  822. 

The  court  of  chancery  cannot  correct  on  motion  or  by  bill  of  reriev 
any  error  apparent  on  face  of  proceedings  in  a  decree  which  has  been 
confirmed  by  Court  of  Appeals.     Price  v.  Campbell,  5  Call  115. 

Where  decree  has  been  confirmed  by  this  court  on  appeal  it  become* 
res  adjudicata,  and  no  error  in  it  can  be  corrected  on  rehearing  in  court 
below.  Lore  v.  Hash,  89  Va.  277,  15  S.  E.  549;  Woodson's  Ex'r  t. 
Leybum,  83  Va.  847,  3  S.  E.  873. 

Where  an  instruction  given  or  verdict  rendered  at  trial  below  Is  on 
appeal  pronounced  erroneous,  it  is  Improper  at  subsequent  trial,  evidence 
belne  same,  to  give  same  instruction  or  to  enter  up  Judgment  on  same 
verdict.     Smith  v.  Sydner,  82  Va.  614. 

The  court  of  chancery  cannot  upon  the  same  facts  alter  decree  of 
Court  of  Appeals.  Price  v.  Campbell,  6  Call  115;  White  v.  Atkinson, 
2  Call  876. 

After  the  Court  of  Appeals  has  passed  upon  a  case,  and  remanded 
it  for  new  trial  upon  general  issue,  a  demurrer  to  declaration  or  plea  in 
abatement,  upon  the  ground  that  the  Christian  names  of  the  respectire 
parties  are  not  mentioned  therein,  ought  not  to  be  received.  Lanier  t. 
Cocke,   6   Munf.   680;   Murdock  v.   Herndon's  Ex'rs,   4   Hen.   &  M.  200. 

When  Court  of  Appeals  decides  a  cause  and  sends  It  back  for  f  artber 
proceedings,  there  cannot  be  a  bill  ot  review  to  correct  decree  of  Court 
of  Appeals  for  errors  apparent  on  face  of  record,  but  there  may  be  Buch 
bill  to  correct  decree  on  ground  of  after-discovered  evidence.  In  bucIi 
a  case  the  greatest  caution  should  be  observed,  and  new  matter  to  be 
sufficient  ground  for  rehearing,  ought  to  be  very  material,  newly  dis- 
covered, unknown  to  party  seeking  relief  at  time  the  decree  was  rendered, 
and  such  as  couid  not  have  been  discovered  by  reasonable  diligence- 
Campbell's  Ex'rs  V.  Campbell's  Ex'r,  22  Orat.  649:  Connolly  v.  Connolly, 
32  Grat.  661;  Reynolds  v.  Reynolds'  Ex'r,  88  Va.  152,  13  S.  E.  396,  698. 

Although  upon  second  appeal  question  decided  by  first  opinion  can- 
not be  raised,  and  such  decision  is  final  not  only  as  to  decree  a.K^^^ 
from  but  also  as  to  all  prior  orders  in  cause  between  appellants  and 
appellees,  yet  the  rule  does  not  apply  where  a  different  question  arises 
or  same  question  arises  between  different  parties  Prazier  v.  Fisiief' 
77  Va.  775. 

Matters  once  determined  on  appeal  to  this  court  cannot  be  reopened, 
and  this  is  true  whether  those  matters  were  actually  adjudicated  or  not 
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If  they  could  -  have  been  adjudicated  therein,  they  are  equally  settled. 
Carter  v.  Hough,  89  Va.  503,  16  S.  E.  666;  DIehl  v.  Marchant,  87  Va. 
447.  12  S.  E.  803;  EfSnger  v.  Kenuey,  79  Va.  651;  Fiadlay  v.' Trigg's 
Adm'r,  83  Va.  539,  3  3.  B.  142;  Burton  v.  Brown's  Ex'rs,  22  Grat.  1; 
Hawthorne  v.  Beckwith,  89  Va.  786,  17  S.  E.  241;  McCuUough  y. 
Dashlell,  85  Va.  37,  6  S.  E.  610;  Krise  v.  Ryan,  90  Va.  711,  19  S.  E.  783; 
Rosenbaum's  Ex'rs  r.  Seddon,  94  Va.  576,  27  S.  E.  426. 

If  proceeding  on  a  judgment  at  law  be  enjoined  by  a  court  of 
chancery,  and  the  injunction  be  afterwards  dissolved,  and  on  appeal  the 
order  of  dissolution  is  affirmed  in  omnibus,  an  execution  may  be  sued 
out  on  the  judgment  at  law  before  decree  of  affirmance  is  entered  up  in 
chancery  court.     Epes'  Adm'rs  v.  Dudley,  4  Leigh  146. 

See,  also,  notes  to  section  6365. 

Sec.  6370.  Order  books,  dockets,  etc.,  of  district  coiirts,  to  re- 
main in  custody  of  clerks  of  Court  of  Appeals;  thetir  duties  in  re-. 
spect  thereto;  how  printed  and  manuscript  orders  disposed  of,  etc. 
— The  order  books,  dockets,  and  other  oflSce  books  belonging  to 
the  several  district  courts,  shall  remain  in  the  custody  of  the  clerks 
of  the  Supreme  Court  of  Appeals  at  the  places  of  session,  respec- 
tively, having  jarisdiction  over  the  counties,  or  a  majority  of 
them,  over  which  the  said  district  courts  respectively  had  jurisdic- 
tion. The  said  clerks  shall  furnish  transcripts  of  the  records  and 
proceedings  of  the  said  district  courts  when  required,  and  per- 
form all  other  duties  in  respect  to  records  and  proceedings  of  the 
said  district  courts  as  might  have  been  performed  by  the  clerks 
of  the  said  district  courts  if  the  said  courts  had  continued  to  exist. 
All  printed  and  manuscript  orders,  and  other  papers  pertaining  to 
cases  decided  in  the  said  district  courts,  shall  remain  in  the  cus- 
tody of  the  clerks  of  the  circuit  courts  at  the  several  places  where 
the  said  district  courts  held  their  sessions,  who  shall  be  charged 
with  the  same  duties  in  respect  to  said  records  and  papers  as  might 
have  been  performed  by  the  clerks  of  the  said  district  courts  re- 
spectively, if  said  courts  had  continued  to  exist,  and  who  shall 
receive  for  any  such  service  fees  similar  to  those  charged  by  the 
clerks  of  district  courts  for  such  services.     (Code  1887,  §  3491.) 

Sec.  6371.  Court  of  Appeals  to  direct  the  clerk  of  the  cotirt  to 
destroy  manuscript  records  in  cases  where  the  records  are  printed ; 
binding  of  records  with  briefs  of  connseL — The  Supreme  Court  of 
Appeals  may,  whenever  in  its  opinion  it  shall  be  necessary  to  re- 
lieve the  clerk's  office,  direct  its  clerk  to  destroy  the  manuscript 
of  records  in  cases  where  the  records  have  been  printed,  and  which 
have  been  decided  for  two  years.  The  clerk  of  the  said  court  shall, 
as  soon  as  the  ease  is  decided,  cause  the  record  in  the  case  to  be 
bound,  along  with  the  briefs  of  counsel,  in  the  same  manner  that 
Acts  of  Assembly  are  bound ;  and  the  clerk  of  the  said  court  shall, 
when  he  collects  the  writ  tax  in  each  case,  collect  of  the  appellant, 
or  plaintiff  in  error,  as  the  case  may  be,  a  fee  of  fifty  cents  to  pay 
the  cost  of  such  binding.     (1902-3-4,  p.  84.) 

Sec.  6372.  When  Court  of  Appeals  may  reheu:  and  review  case 
decided  by  it;  when  application  therefor  to  be  made;  where  re- 
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hearing,  etc.,  to  take  place ;  where  decision  entered. — The  Supreme 
Court  of  Appeals  on  the  application  of  a  party  shall  rehear  and 
review  any  case  decided  by  the  said  court  if  one  of  the  judges 
who  decides  the  case  adversely  to  the  applicant  certifies  that  in 
his  opinion  there  is  good  cause  for  such  rehearing.  If  the  case 
was  decided  within  the  last  fifteen  days  of  the  term  the  applica- 
tion shall  be  made  before  the  end  of  the  said  term  or  within  fifteen 
days  after  the  commencement  of  the  next  term,  wherever  held.  In 
all  other  cases  the  application  shall  be  made  during  the  term  at 
which  the  decision  was  made  and  within  fifteen  days  after  the 
entry  of  the  judgment.  Such  rehearing  and  review  may  be  at 
any  place  of  session,  and  the  judgment,  decree,  or  order  made 
thereon  shall  be  entered  on  the  order  book  where  it  is  made,  and 
if  not  made  at  the  place  of  session  where  the  case  was  pending  at 
the  time  it  was  originally  determined,  it  shall  be  certified  to  the 
clerk  of  the  court  at  the  place  of  session  where  the  case  was  orig- 
inally pending  as  aforesaid,  who  shall  forthwith  enter  the  same 
on  his  order  book  and  transmit  a  certified  copy  thereof  to  the  clerk 
of  the  court  below  to  be  by  him  entered  as  provided  by  section 
sixty-three  hundred  and  sixty-nine.     (Code  1887,  §  3492;  1887-8, 

p.  17.) 

Revlsors'  Note. — Formerly,  the  third  sentence  of  this  section  read 
as  follows:  "In  all  other  cases  the  application  shall  be  nuide  within  sncb 
time  daring  the  tema  at  which  the  decision  was  nvade  and  under  sndi 
rules  and  regulations  as  the  court  may  prescribe."  Under  the  revised 
section  the  application  in  such  cases  must  be  made  "dnrinf;  the  tenii 
at  which  the  decision  was  made  and  within  fifteen  days  after  the  eBti7 
of  the  Judgment.*' 

Neither  biUs  of  review  nor  petitions  for  rehearing  lie  for  assignees. 
Armstead  r.  Bailey,  83  Va.  242,  2  S.  E.  38. 

A  case  decided  at  one  term  of  court,  at  which  no  motion  is  made 
to  rehear  it,  cannot  .be  reheard  at  subsequent  term.  Griffin's  Ex'r  t. 
Cunningham,  20  Orat.  31.     But  see  terms  of  above  statute. 

Where  leave  was  reserved  to  file  additional  briefs  until  a  certain 
date,  and  such  briefs  were  not  so  filed,  where  case  has  been  decided  after 
that  date  a  petition,  to  rehear  will  not  be  granted.  Nicholas  v.  Nicholas, 
100  Va.   665,   42  S.   E.   669,   866. 

See  Burks'  Address,  2  Barton,  L.  Pr.   (2d  Ed.)   1404. 
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CHAPTER  268. 
General  Provisions    as  to  Civil  Casea. 


Sec. 

6373.  Provisions   under   this   title, 

rules  for  all  courts. 

6374.  How  jurisdiction  determined, 

where    proceeding    is    on    a 
penal  bond. 

6375.  Who  may  execute  bond  for 

obtaining  a  writ  or  order. 

6376.  How  proceedings  may  be  in 

cases    pending    when    Code 
takes  effect. 


Sec. 
6377. 


Where  Judgment  for  specific 
personal  property  alBrmed, 
or  injunction  to  such  Judg- 
ment dissolyed,  damages 
may  be  given  for  detention 
of  property;  how  party  en- 
titled to  damages  to  pro- 
ceed. 


Sec.  6373.  Provisions  under  this  title,  rules  for  all  courts. — All 
"things  contained  in  any  chapter  under  this  title,  not  restricted  by 
their  nature,  or  by  express  provision,  to  a  particular  court,  shall 
be  the  rules  of  decision  and  proceeding  in  all  courts  within  this 
State.    (Code  1887,  §  3493.) 

A  demurrer  to  a  bill  in  equity  in  the  form  prescribed  by  section  30, 
chapter  171,  Code  1S60  (same  as  section  6115),  is  good  under  section 
1,  chapter  183  (same  as  this  section).  Jones'  Ex'rs  v.  Clark.  25  Grat. 
642. 

Sec.  6374.  How  jurisdiction  determined,  where  proceeding  is  on 
a  penal  bond. — Where  the  proceeding  before  a  court  or  justice  is 
on  a  penal  bond,  with  condition  for  the  payment  of  money,  the 
jurisdiction  shall  be  determined  as  if  the  undertaking  to  pay 
such  money  had  been  without  a  penalty.  And  where  jurisdiction 
depends  on  the  amount  of  a  judgment,  if  it  be  on  such  bond,  the 
jurisdiction  shall  be  determined  by  the  sum,  payment  whereof  will 
discharge  the  judgment.    (Code  1887,  §  3494.) 

This  section  changes  the  rule  in  Heatb  v.  Blalcer,  2  Va.  Cas.  215, 
and  Newell  v.  Wood,  1  Munf.  555. 

The  claim  that  a  bond  sued  on  does  not  constitute  a  contract,  but 
simply  provides  for  a  penalty,  is  unavailing  to  oust  a  court  of  equity  of 
jurisdiction  in  view  of  the  provisions  of  this  section.  Kabler  v.  Spencer, 
114  Va.  589,  77  S.  E.   504. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  137,   section   1. 

Sec.  6375.    Who  may  execute  bond  for  obtaining  a  writ  or  order. 
— A  bond  for  obtaining  any  writ  or  order,  in  term  or  vacation, 
may  be   executed   by   any   person   with   sufficient  surety,   though 
neither  be  a  party  to  the  case.     (Code  1887,  §  3495.) 
See  notes  to  section  6414, 

Sec.  6376.  How  proceedings  may  be  in  cases  pending  when 
Code  takes  effect. — In  any  case  pending  at  the  time  this  Code  takes 
effect,  for  a  cause  which  arose  theretofore,  the  proceedings,  so  far 
as  it  may  not  be  practicable  for  them  to  conform  to  the  other  sec- 
tions of  this  Code,  may  be  according  to  the  laws  in  force  on  the 

dav  before  it  takes  effect.     (Code  1887,  §  3496.) 
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Sec.  6377.  Where  judgment  for  specific  personal  property  af- 
firmed, or  injunction  to  such  judgment  dissolved,  dama^res  mav  be 
given  for  detention  of  property;  how  party  entiUed  to  damages  to 
proceed. — ^When  a  judgment  for  specific  personal  property  is  af- 
firmed by  an  appellate  court,  or  an  injunction  to  such  judgment 
is  dissolved,  the  person  who  is  entitled  to  execution  of  such  judg- 
ment, or  who  would  be  entitled  if  execution  had  not  been  had, 
may,  on  motion  to  the  court  from  which  such  execution  has  issued, 
or  might  issue,  after  fifteen  days'  notice  to  the  defendant  or  his 
personal  representative,  have  a  jury  impaneled  to  ascertain  the 
damages  sustained  by  reason  of  the  detention  of  such  property, 
subsequent  to  such  judgment,  or  if  it  was  on  a  verdict,  subsequent 
to  such  verdict;  and  judgment  shall  be  rendered  for  the  damages, 
if  any,  so  ascertained.     (Code  1887,  §  3497.) 

Berisors*  Note.— The  notice  has  been  reduced  from  four  weeks  to 
fifteen  days.  This  change  conforms  to  the  time  in  which  a  Judgmeat 
may  be  had  onder  section  6046,  and  more  neariy  approaches  the  time 
within  which  an  action  may  be  matured  at  roles. 
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and  Other  IJens;  Judgments  and  Ex- 
ecutions. 

Attachments,  and  bail  in  civil  cases. 

Mechanics'  and  other  liens. 

Enforcing  decrees  and  orders;  docketing  judgments  and 

other  liens  of  the  like  nature ;  the  effect  of  such  liens ; 

and  the  limitation  of  proceedings  on  judgments. 
Executions,   and   the  means  of  enforcing  recoveries   of 

money  otherwise  than  by  such.  writ. 
Forthcoming  bonds. 


Attachments;  Mechanics' 


Ch.  269. 
270. 
271. 


272. 


273. 


CHAPTER  289. 

Attachments,*  and  Ball  in  ClvU  Cases. 


Sec. 

6378. 


Who  may  sue  out  an  attach- 
ment. 

6379.  Grounds  of  attachment. 

6380.  Courts     having    jurisdiction 

of  attachment;  practice  and 
procedure  therein. 

6381.  Venue  of  attachments. 

6382.  Pleadings  in  attachment. 

6383.  Petition     for     attachment; 

what  to  state;  must  he 
sworn  to;  who  may  be 
made  defendants. 


S«o. 

6384.  When  plaintiff  gives  the  re- 

quired bond,  officer  to  take 
possession  of  the  property. 

6385.  Bond    required    of    plaintiff 

when  defendant  makes  af- 
fidavit of  substantial  de- 
fense; effect  of  failure  to 
give  bond. 

6386.  Issuance      of      attachment; 

against  what  attachment  to 
issue. 


•Bevisors'  Note. — In  the  revision  of  this  chapter  it  was  thought  best 
to  retain  In  the  main  the  body  of  the  law  as  we  then  had  it,  but  as  far  as 
possible  to  simplify-  the  proce<lure.  The  former  method  was  entirely  too 
complicated.  In  some  in.stanres  tlic  attacliment  was  an  original  proceed- 
ing. In  most  cases  it  was  purely  andUaiy.  Sametbnee  the  proceefiing 
^vas  at  law  only;  at  others  in  equity  only.  In  most  cases  the  Jurisdiction 
at  law  and  in  equity  was  concurrent.  Sometimes  the  proceeding  was  in- 
au.snirated  before  a  justice  or  clerk;  sometimes  before  a  justice  only.  It 
\fas  this  complication  of  procedure  that  gave  rise  to  trouble  and  criticism 
in  Virginia,  and  it  seemed  wise  to  adopt  a  single  stnqder  method  of 
procedure,  except  in  the  case  of  rent,  wUch,  for  obvious  reasons,  ought,' 
not  necessarily  be  confined  to  the  procedure  given  in  attachments  in 
other  cases. 

After  careful  consideration  of  the  subject,  It  was  believed  that  the 
procedure  should  be  original  and  not  mer^  ancillary  either  to  a  proceed- 
ing at  law  or  in  equity,  and  that  provision  should  be  made  in  case  .service 
could  I>e  had  upon  the  principal  defendant  for  a  personal  Jnd^anent 
against  liim,  even  if  the  attaclunent  failed.     T*  ^  procedure  now  adoptetl 
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Sec. 

6387.  To  whom  attachments   may 

be  directed;  where  re- 
turned. 

6388.  Issbe  of  other  attachments 

on  the  original  petition. 

6389.  What     attachment     to     be 

levied  on  and  by  whom;  de- 
fendants to  be  summoned  to 
answer. 

6390.  How  attachment  levied. 

6391.  Return  by  ofRcer. 

6392.  Issue    and    execution    of   at- 

tachment on  a  Sunday. 

6393.  Lien  of  atUchment 

6394.  How  any  property  seized  un- 

der    attachment    restored; 
how    the    whole'  released; 
what  bond  to  be  given. 
6396.  Where    bond    returned    and 
filed;  exceptions  to  bond. 

6396.  How  Interest  and  profits  of 

property  applied  in  certain 
.  cases. 

6397.  How  property  to  be  kept; 
how  sold,  when  expensive  to 
keep  or  perishable. 


Sec. 

6398.  Proceedings  against  defend- 
ant for  debts,  etc.,  admit- 
ted to  be  due;  when  debtor 
may  claim  exemption  oat  of 
amount  due. 

6399.  If    a    defendant  indebted  to, 

or  having  effects  of  the 
principal  defendant  tall  to 
appear,  what  court  may  do. 

6400.  When  plaintiff  suggests  thst 

a  defendant  has  not  fally 
disclosed  the  debts  owing  by 
him,  etc.,  how  court  to  as- 
certain same. 

6401.  When  attachment  not  serrsd 

other  attachments  to  issue; 
when  order  of  publication 
to  be  made. 

6402.  Who  may  make  defense  to 

attachments. 

6403.  What  defense  may  be  made 

to  attachments. 

6404.  When  attachment  to  be  dis- 

missed; when  cause  to  be 
retained  and  proceeded  to 
Judgment. 


is  in  the  nature  of  code  practice.  TIier«  is  neither  formal  actloo  at  bw 
nor  bill  In  equity,  but  the  wtiole  procedure  is  made  statutory.  It  b  in 
the  nature  of  a  proceeding  at  law,  but  with  equity  powers  wlieiwer 
necessary  to  attalq  the  ends  of  Jnstioei.  The  procedure  is  made  nnifarm 
in  all  cases  except  in  case  of  rent.  It  is  to  be  inaosurated  by  a  simple 
petition  to  be  filed  before  a  Justice  or  the  clerk.  As  it  Is  purely  statntoir, 
of  course  it  Is  necessary  to  fix  the  Jurisdiction  of  the  ooorts  with  referesce 
to  attachments,  and  also  the  venue  of  attachments.  As  the  prorednre 
described  is  more  I^al  than  equitable,  it  is  provided  (section  0380)  that 
the  practice  and  procedure  shall  be,  as  near  as  may  be,  the  same  as  ia 
actions  at  law,  so  that  the  pnrfesslon  will  onderstand,  in  preparinj;  t 
case  for  the  appelate  court,  as  well  as  In  the  trial  court,  that  thpjr  will 
proceed  as  at  law.  The  pleadings  are  of  the  simplest  Und— simply  a 
petition  by  the  plaintiff,  and  a  demurrer  by  the  defendant,  or  statemait 
of  his  grounds  of  defense^  Garnishees  and  persons  having  possesaloi 
of  the  property  which  is  sought  to  be  attached  are  to  be  made  defendants. 
Their  grounds  of  defense  having  been  stated  in  writing,  no  repUcatioa  b 
required.  As  the  remedy  is  a  harsh  one,  defendants  are  protected  b7 
requiring  a  bond  of  the  plalntiiT  within  a  very  short  tfane,  whenever  ^ 
defendant  makes  affidavit  that  he  has  a  defense  to  the  merits.  (Sertioa 
6885.) 

One  of  the  Important  changes  made  in  the  t«vlsion  is  the  alMlitioa 
of  a  formal  affidavit,  which  lias  been  probably  the  source  of  more  Utig*' 
tion  than  anything  else  in  connection  with  attadunents.  The  present 
statute  simply  provides  that  the  plalntiif  sliall  set  out  his  claim  ia  * 
petition,  and  that  the  petition  shall  be  sworn  to.  "nUs  had  been  ap- 
proved by  our  Oourt  of  Appeals  as  a  substitute  f<»*  an  affidavit  In  Sims  t. 
Tyrer,  96  Va.  5,  26  a  Ik  508,  and  the  change  seemed  to  be  a  deslraM* 
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S405. 


6406. 


6407. 


6408. 


6409. 
6410. 


5411. 

S412. 

S413. 

S414. 
5415. 


Judgment,  etc.,  of  court 
when  claim  of  plaintiff  es- 
tablished; real  estate  to  be 
sold  last;  sale  thereof  un- 
der attachment  at  law. 

When  plaintiff  not  to  have 
benefit  of  the  preceding  sec- 
tion until  he  gives  bond. 

How  and  when  claims  of 
other  persons  to  the  prop- 
erty tried. 

Levy  of  attachment  on  ef- 
fects, etc.,  of  defendant  in 
hands  of  officer  under  pro- 
cess; lien  thereof. 

Amendments. 

Attachments  in  connection 
with  pending  suits  or  ac- 
tions. 

When  and  how  debtor  may 
have  case  reheard;  protec- 
tion of  purchaser. 

Order  of  court  on  rehearing 
or  new  trial;  restitution  to 
defendant. 

When  appeal-bond  given, 
property  to  be  delivered  to 
owner. 

Bonds  may  be  given  by  any 
person. 

How  attachment  for  claim 
not  exceeding  twenty  dollars 
obtained  from  and  proceed- 
ed in  before  a  justice;    the 


OOCa 

'  ■  ■    proceeding  when   levied   on 
real  estate. 

6416.  Against  tenant  removing  his 

effects  from  leased  prem- 
ises. 

6417.  Where    an    attachment    for 

rent  for  twenty  dollars  or 
more  returnable. 

6418.  Where  attachments  for  rent 

for  less  than  twenty  dollars 
returnable,  and  how  pro- 
ceeded in. 

6419.  When  and  how  bail  required 

of  defendant  leaving  the 
State;   form  of  writ. 

6420.  Plaintiff  to  give  bond  before 

suing  out  capias. 

6421.  His  arrest  and  commitment 

unless  bond  given;  Its  con- 
dition. 

6422.  Who    may    take    it;     where 

filed. 

6423.  When     and     how     capiat 

quashed,  and  defendant  dis- 
charged. 

6424.  When   plaintiff   may   file   in- 

terrogatories; if  not  filed 
court  may  discharge  de- 
fendant. 

6425.  To   whom   conveyance   to   be 

made;  what  to  be  returned 
to  court;  disposition  of  the 
property. 


jne.  M'e  eliminate  mere  words  about  Avhich  there  ha.s  been  litigation, 
as,  for  instance,  "that  there  is  present  cause  of  action  therefor';  "that 
the  plaintiff's  claim  is  justly  due,"  etc.,  all  these  matters  being  covered 
\>y  the  petition,  shownng  whether  or  not  the  claim  is  due,  and,  if  not  due, 
tvhen  it  will  become  due. 

Section  29(11  of  the  former  CikIc  gave  an  attachment  at  law  where 
the  clalnj  was  not  due  against  a  defendant  removing  liis  effects  out  of  the 
jtate.  The  ground  of  attachment  was  substantially  the  same — indeed, 
ilmost  word  for  word,  with  tlie  third  ground  of  attachment  stated  in  the 
|}resent  section  6370.  I'nder  the  now  statute,  as  the  right  to  sue  out  the 
attachment  is  given  whether  the  claim  Is  payable  or  not,  section  2001  of 
the  former  Code  was  rendei-ed  useless  and  unnecessary,  and  lience  has 
Ijeen  omitted. 

Under  the  former  law  there  could  be  no  attachment  at  law  except 
under  2901  (Code  1887)  unless  the  claim  was  due,  and  tliere  could  be 
tio  attachment  in  equity  under  section  29<J4  (Co<le  1887)  where  the  claim 
»-a.s  for  a  tort.  Tliese  distinctions  have  been  eliminated,  and  the  first 
section  of  the  new  law  pi-ovides  that  attachments  may  be  sued  out  whether 
the  claim  is  legal  or  otjuitable,  and  whether  tlie  ilebt  be  payable  or  notv 
and  is  given  for  damages  for  a  wrong  as  well  as  for  breach  of  contract. 
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Sec.  6378.  Who  may  sne  out  an  attachment. — ^If  any  penor 
have  a  claim,  legal  or  equitable,  to  any  specific  personal  property 
or  a  like  claim  to  any  debt,  whether  such  debt  be  due  and  pay- 
able or  not,  or  to  damages  for  breach  of  any  contract,  express  or 
implied,  or  to  damages  for  a  wrong,  and  such  claim  exceed  twenty 
dollars,  exclusive  of  interest,  he  may  sue  oat  an  attachment  there- 
for  on  any  one  or  more  of  the  grounds  stated  in  the  following  sec- 
tion, except  that  if  the  claim  be  for  a  debt  not  due  and  payable, 
no  attachment  shall  be  sued  out,  where  the  only  ground  for  the 
attachment  is  that  the  defendant  or  one  of  the  defendants  against 
whom  the  claim  is,  is  a  foreign  corporation,  or  is  not  a  resident 
of  this  State  and  has  estate  or  debts  owing  to  the  said  defeiiiant 
within  this  State.     (Code  1887,  f§  2959,  2964;  1891-2,  p.  520.) 

Revlsors*  Note. — ^This  Motion  is  taken  frmn  sections  2959  and  2004 
of  the  Code  of  1887  without  matwial  diange.  See  revisors'  note  at  the 
beginning  of  this  diapter. 

A  guarantor  of  a  debt  may  maintain  a  foreign  attachment  against 
his  principal  before  he  has  paid  the  debt.     Moore  v.  Holt,  10  Grat.  284. 

In  a  suit  by  foreign  attachment  to  subject  property  of  a  non-resident, 
it  must  be  shown  that  the  debt  on  which  the  proceeding  la  based  is  sudi 
a  one  as  comes  within  the  meaning  of  the  statute  autborlsing  attachment*, 
and  not  merely  such  a  one  as  might  be  established  by  a  suit  for  the 
specific  performance  of  a  contract  out  of  which,  if  Miforced,  the  debt 
would  arise.     Barksdale  t.  Hendree,  2- Pat.  &  H.  43. 

A  creditor  residing  In  Maryland  was  allowed  to  sue  out  an  attach- 
ment in  chancery  in  Virginia  against  his  debtor  residing  also  in  Mary- 
land and  others  residing  in  Virginia  Indebted  to  or  having  in  their  handi 
effects  of  such  debtor.     Williamson  v.  Bowie,  6  Munf.  176. 

Foreign   attachment   in  equity  lay   against  corporatlcm  of  another 

All  of  these  cases  were  provided  for  by  varloas  8eotl<»8  ta.  the  old  Um, 
bat  the  method  of  procedure  -was  dilTerent.  Sometimes,  as  for  instaaee 
where  it  was  for  a  tort,  the  proceeding  was  at  law;  if  the  claim  wae  aot 
due  and  any  groond  ezc^iC  the  third  paragraph  of  section  2989  of  the 
Code  of  1887  was  the  ground  of  atta«dimeat,  the  prooeedtng  was  in  ttmttf. 
If  the  claim  was  not  due^  and  the  gronnd  of  attadmient  was  that  Mea- 
tioned  in  clause  S  of  said  secticm  2959,  the  proceeding;  was  before  a 
Justice,  and  the  profession  was  iLept  in  a  perfect  turmoil  where  to  go  lor 
these  various  cases,  and  no  man  dared  attempt  to  sae  out  an  attactunat 
without  the  statute  and  sonw  i4>proved  forms  before  him.  !%«  satac 
out  of  an  attschmeot  was  rendered  hazardous  in  the  extreme.  All  of 
these  cases  are  now  provided  f  w  in  section  6878  of  (he  new  law,  and  • 
very  simple  procedure  is  given. 

Amendments. — ^Under  the  former  Code,  no  provision  was  made  ter 
any  amendntents  whatever,  and  where  an  affidavit  was  ntrade  by  the  Moe- 
tary-treasurer  of  a  corporation  the  court  refused  to  remand  the  caae  to 
give  the  plaintiif  an  opportunity  to  show  that  the  secretary-treasorer  «** 
an  agent  of  the  corporation,  having  held  that  he  was  not  so  ex-oOkia 
Taylor  v.  Sutherlln-Meade  Co.,  107  Va.  787,  60  S.  B..  182.  It  seemoi 
that  the  pUintilf  in  an  attachment  Is  entitied  to  a  fair  hearing  o«  the 
substantial  merits  of  bis  case  as  well  as  any  other  lltlffBit,  and  beae^ 
that  reasonable  amendments  should  be  allowed;  Uiat  an  attaduaeai 
should  never  be  dismissed  for  mere  formal  defects,  and  even  for  eoh* 
stantial  defects  it  ought  not  to  be  dismissed  as  against  the  principal  d» 
(2932) 
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State  in  favor  of  the  corporation  of  another  Stato.  Bank  of  U.  S.  v. 
Merchants'  Bank,  1  Rob.   573    (2d  Ed.)    605. 

A  creditor  at  large  could  maintain  a  suit  in  equity  in  the  nature 
of  a  foreign  attachment  to  set  aside  a  fraudulent  deed  conveying  real 
estate  made  by  his  debtor,  both  debtor  and  his  grantee  living  and  being 
out  of  the  Commonwealth.      Peay  v.   Morrison's  Ex'rs,   10  Grat.   149. 

Under  the  present  chapter,  the  proceeding  is  an  original  proceeding, 
and  distinctions  formerly  made  between  attachments  at  law  and  in  equity 
have  been  eliminated.  The  proceeding  is  in  the  nature  of  a  proceeding 
at  law,  with  equity  powers  wherever  necessary  to  attain  the  ends  of 
justice. 

Attachments  cannot  be  maintained  on  undue  debts  on  the  ground 
that  the  debtors  are  non-residents  unless  they  have  disposed  or  are  about 
to  dispose  fraudulently  of  th^ir  effects.  Wingo  v.  Purdy,  87  Va.  472, 
12  S.  E.   970. 

For  monographic  note  on  Attachments,  see  Lancaster  v.  Wilson, 
27  Grat.  624,  Va.  Rep.  Anno. 

Sec.  6379.  Grounds  of  attachment.— The  following  shall  be  suf- 
ficient grounds  for  an  attachment.  That  the  principal  defendant 
or  one  of  the  principal  defendants : 

First.  Is  a  foreign  corporation,  or  is  not  a  resident  of  this  State, 
and  has  estate  or  debts  owing  to  said  defendant  within  the  county 
or  city  in  which  the  attachment  is,  or  that  said  defendant  being  a 
non-resident  of  this  State,  is  entitled  to  the  benefit  of  any  lien, 
legal  or  equitable,  on  property,  real  or  personal,  within  the  county 
or  city  in  which  the  attachment  is.  The  word  "estate,"  as  herein 
u.sed,  shall  include  all  rights  or  interests  of  a  pecuniary  nature 
which  can  be  protected,  enforced,  or  proceeded  against  in  courts 
of  law  or  equity;  or, 

Second.  Is  removing  or  is  about  to  remove  out  of  this  State  with 
intent  to  change  his  domicile ;  or, 

Third.  That  the  said  debtor  intends  to  remove,  or  is  removing. 


fendant,  or  merely  for  the  purpose  of  enabling  some  other  creditor  tq 
get  advantage  over  a  creditor  who  had  been  more  diligent,  but  has  been 
inaccurate  in  some  of  the  procedure  in  his  came.  As  against  the  princi|>al 
defendant  himself  and  debts  or  Ual)ilities  existing  when  the  attachmejit 
was  sued  out,  the  plaintiff  ought  to  be  allowed  to  amend  his  attachment 
to  take  effect  as  of  the  date  of  its  levy,  and  not  be  tlirown  out  of  court  aa 
against  the  principal  defendant,  or  as  a  favor  to  some  other  creditor. 
To  meet  this  situation  section  0-109  was  inserted. 

When  the  statute  on  the  subject  of  civil  bail  was  enacted,  it  was 
customary  to  fflc  Interrogatories  to  debtors  in  executions  in  order  to  dis- 
close proi»orty  liable  to  the  execution,  and  hence  the  civU  ball  law  followed 
the  same  procedure.  Now  the  procedure  to  make  an  execution  debtor' 
disclose  effects  liable  to  the  execution  has  been  clianged  by  comi>e)Ung' 
him  to  undergo  jui  examination  before  the  commissioner  without  first 
pioviding  him  with  the  questions  which  he  will  be  asked,  which  is  a  great 
improvement.  (Section  6303.)  The  phraseology  of  tlie  hail  statutes 
(sections  6419-tM2.5)  has  N^n  clianged  to  conform  to  this  pi-actice.  The 
bond  required  of  the  plaintiff  in  civil  hail  is  provided  for  in  the  present 
statute  by  section  6420.  It  seemed  that  thL<i  section  ought  to  follow  im- 
mediately after  the  section  allowing  the  party  to  sue  out  the  capias,  and 
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or  has  removed  the  specific  property  sued  for,  or  his  own  estate, 
or  the  proceeds  of  the  sale  of  his  property,  or  a  material  part  of 
such  estate  or  proceeds,  out  of  this  State,  so  that  there  will  prol^ 
ably  not  be  therein  effects  of  such  debtor  sufficient  to  satisfy  the 
claim  when  judgment  is  obtained  therefor,  should  only  the  or- 
dinary process  of  law  be  used  to  obtain  th^  judgment. 

Fourth.  Is  converting,  or  is  about  to  convert,  or  has  converted 
his  property  of  whatever  kind,  or  some  part  thereof,  into  money, 
securities,  or  evidences  of  debt,  with  intent  to  hinder,  delay,  or 
defraud  his  creditors;  or, 

Fifth.  Has  assigned  or  disposed  'of,  or  is  about  to  assi^  or  dis- 
pose of  his  estate,  or  some  part  thereof,  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors ;  or, 

Sixth.  Has  absconded,  or  is  about  to  abscond  from  the  State, 
or  has  concealed  himself  therein  to  the  injury  of  his  creditors,  or 
is  a  fugitive  from  justice. 

The  intent  mentioned  in  clauses  four  and  five  above  may  be 
stated  either  in  the  alternative  or  conjunctive.  (Code  1887  §  2959, 
2961;  1889-90,  p.  26;  1891-2,  p.  520;  1895-6,  p.  602;  1902-3-4,  p.  592). 

Bevisors*  Xote. — This  section  Is  taken  from  sectiona  2959  and  2M1 
of  the  Code  of  1887  without  material  change,  except  to  add  the  sixth 
ground  of  attacluaient. 

Foreign  corporation. — A  foreign  corporation  is  one  created  by  the 
law  of  another  State  or  countrr.  4  Min.  (3d  Ed.)  407.  The  fact  that 
it  complies  with  the  statutory  provision  in  relation  to  foreign  insurance 
companies  doing  business  in  Virginia  does  not  make  it  a  resident  ot  thia 
State,  and  the  property  of  such  company  is  liable  to  attachment  as  a 
foreign  corporation.     Cowardin  r.  Universal  Liife  Ins.  Co.,  32  Oral.  445. 

A  Maryland  corporation,  by  taking  from  Virginia  corporation,  with 
the  assent  of  Virginia,  the  lease  ot  a  railroad  in  Virginia,  did  not  malce 
it  a  corporation  of  this  State.  B.  &  O.  R.  Co.  v.  Koontz,  104  U.  S.  5, 
26  L.  Ed.  643;   contra,  B.  &  O.  R.  Co.  v.  Noell's  Adm'r,  32  Grat  394. 

A  corporation  chartered  and  organized  under  the  laws  of  anotlier 
State  and  holding  no  charter  from  this  State  is  a  foreign  corporation, 
even  though  It  has  a  statutory  agent  upon  whoam  process  may  be  served. 
Cook  Mining  Co.  v.  Thompson,  110  Va.  369,  66  S.  E.  79. 

Its    position    has    been    changed,    thon^i    no    change    la    made  in  U<J 
phraseology. 

Section  6416  relates  to  attachments  for  rent.  There  has  been  added 
at  the  foot  of  this  section  a  provision  that  the  attachment  shall  also  sun- 
inon  the  defendant  to  answer  the  attnctunent,  in  order  to  coBtom  "> 
that  extent  to  attachments  in  other  cases,  and  to  make  a  provisiOB  which 
seemed  to  be  entirely  proper. 

A  section  has  been  added  on  procedure  where  Um  rent  is  for  tvtmv. 
dollars  oi*  more,  adapted  mainly  from  2965  of  the  former  Code  (see  sec- 
tion 6416),  and  an  additional  section  has  been  added  for  procedure  (or 
rent  for  lees  than  twenty  dollars,  which  is  an  adaptation  from  sectioa 
2988  of  that  Code.  (See  section  6418.)  .'is  these  sections  rplate  v:ix^ 
to  rent  it  was  thought  best  not  to  inject  them  as  in  the  Code  of  1*^ 
among  the  sections  relating  to  attachmients  for  other  purposes.  So  these 
sections  have  been  put  after  the  subject  of  attachments  generally,  «» 
Just  before  the  subject  of  civil  bail. 
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Non-resident. — There  is  a  wide  distinction  'between  domicile  and  a 
residence.  To  constitute  a  domicile  two  things  must  concur;  First,  resi- 
dence; second,  inieuiiua  to  remain  there  for  an  unlimited  time.  Resi- 
dence is  therefore  a  permanent  abode  for  the  time  beingr,  as  contradis- 
tinguished from  a  mere  temporary  locality  of  existence.  Long  v.  Ryan, 
30  Urat.  718;   Pilson  v.  Bushong,  29  Grat.  229. 

Residence,  once  established,  is  presumed  to  continue  until  proved 
to  have  been  changed,  and  the  burden  of  proving  the  change  is  on  him 
who  asserts  it.     Starke  v.  Scott,  78  Va,  180. 

Applies  to  all  non-residents,  whether  they  had  formerly  been  resi- 
dents or  not.  Peter  v,  Butler,  1  Leigh  285;  U.  S.  Bank  v.  Merchants' 
Bank,  1  Rob.  573   (2d  Ed.)  605;  Clark  v.  Waxd,  12  Grat.  440. 

Deals  wholly  with  persons  residing  without  the  jurisdiction  of  the 
Commonweath,  and  does  not  apply  to  one  who  absconds  or  conceals  him- 
self. Kelso  V.  Blackburn,  3  Leigh  299,  308;  Starke  v.  Scott,  78  Va.  180. 
But  see  present  section,  sixth  ground  ot  attachment. 

A  party  who  determines  to  remove  to  another  State  Is  a  non-resident 
directly  he  commences  his  removal  and  before  he  gets  beyond  the  limits 
of  the  State.      Clark  v.   Ward,    12   Grat.   440. 

Where  a  surety  to  a  bond  has  removed  from  the  country,  leaving 
the  principal  within  It,  the  obligee  may  proceed  against  the  surety  as 
an  absent  defendant,  and  attach  any  effects  or  debts  he  may  have  in  the 
State.      Loop  v.  Summers,   3   Rand.  612. 

See  Moore  v.  Holt,  10  Grat.  284,  as  to  what  circumstances  are  suf- 
ficient to  show  the  debtor  had  gone  beyond  the  limits  of  the  State  with- 
out an  intention  to  return. 

It  is  not  essential  that  a  party  should  come  Into  the  State  with  the 
intention  to  remain  here  permanently  to  constitute  him  a  resident. 
Liong  V.  Ryan,  30  Grat.  718. 

R.,  domiciled  in  Washington;  obtains  work  in  Virginia.  He  rents 
out  his  house  in  Washington,  removes  his  family  to  a  place  in  Virginia, 
and  keeps  house.     Held,  he  was  a  resident.     Id. 

One  who  has  dwelt  in  the  State  for  a  year  or  more,  and  is  still 
dwelling  there,  with  no  intention  ot  leaving;  who  is  engaged  in  construct- 
ing public  improvements  in  a  city  of  this  State,  under  a  contract  that 
will  occupy  him  for  au  indefinite  period;  who  is  a  registered  voter  in  said 
city,  and  has  done  other  acts  evincing  his  residence  in  said  city — cannot 
be  said  to  be  a  non-resident,  although  his  family  lives  out  of  the  State  for 
the  convenient  education  of  his  children  at  special  schools.  Didier  v. 
Patterson,  93  Va.   534,  25  S.  B.  661. 

The  residence  of  the  committee  and  not  that  of  the  lunatic  governs. 
In  an  attachment  against  the  lunatic  on  the  ground  of  non-residence. 
Sheltman  v.  Taylor,  116  Va.  762,  82  S.  E.  698. 

A  person  born  and  domiciled  In  another  State  who  is  an  enlisted 
U.  S.  soldier  stationed  at  Fortress  Monroe,  is  not  a  resident  of  Virginia; 
nor  is  this  conclusion  affected  by  paragraph  2  of  section  15a  of  Pollard's 
Code  (1904),  which  provides  that  civil  and  criminal  process  of  the  courts 
of  this  State  may  be  served  within  the  limits  of  land  ceded  to  the  U.  S. 
Bank  v.  Byrum,  110  Va.  708,  67  S.  E.  349.  See  sections  17  and  19  of 
this  Code. 

Stat<^nient  in  the  alternative  or  conjiinctlve. — ^When  separate  and 
distinct  grounds  for  the  attachment  were  stated  in  the  affidavit  formerly 
required,  and  all  were  relied  on  for  the  attachment,  they  had  to  be  con- 
junctively stated.  They  could  not  be  stated  in  the  alternative.  An 
affidavit  which  stated  that  either  one  or  the  other  of  three  separate  and 
distinct  grounds  existed  did  not  allege  the  existence  of  any  one  ot  them, 
and  is  insufficient.  Northern  Neck  Bank  v.  Gilbert  P.  Co.,  114  Va.  658, 
77  S.  E.  451.  Under  the  last  paragraph  of  section  6379  "the  intent 
mentioned  in  clauses,  four  and  five  above  may  be  stated  either  in  the 
alternative  or  conjunctive." 

Generally. — Shipment  of  goods  out  Of  the  State  In  due  course  of 
trade,  where  the  proceeds  are  brought  back  within  the  State,  is  not  suf- 
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flcient  ground  {or  attachmeat.  Clinch  River  Mineral  Co.  v.  Harrison, 
91  Va.  122,  21  a.  E.  660,  note  1  Va.  L.aw  Reg.  37,  45. 

A  landowner  was  Indebted  on  a  partnership  account  to  his  late 
partner.  He  promised  to  give  him  a  deed  of  trust  on  his  property,  but 
{ailed  to  do  so,  and  thereafter  sold  it,  having  made  no  secret  of  his  trying 
to  sell.  He  devoted  the  proceeds  of  sale  to  payment  of  other  creditors. 
Held,  that  the  facts  did  not  authorize  the  issuance  of  an  attachment. 
Breeden  v.  Peale,  106  Va.  39,  66  S.  E.  2. 

Declaration  of  defendant  after  suing  out  the  attachment  of  his  in- 
tention to  leave  State  not  admissible  as  evidence  unless  so  closely  con- 
nected with,  or  so  soon  thereafter  made  as  tq  raider  it  admissible. 
Wright  V.  Rambo,  21  Grat.  168. 

The  wordq  "estate  or  debts"  were  held  not  to  embrace  a  contingent 
remainder.  Young  v.  Young,  89  Va.  676,  17  S.  E.  470.  But  under 
section  6389  a  contingent  remainder  may  now  be  levied  on  it  the 
principal  defendant  is  a  non-resident  or  an  absconding  debtor.  It  can- 
not be  sold,  however,  until  it  becomes  vested. 

For  note  upon  grounds  ot  attachment,  see   11   Va.  Law  Reg.  431. 

Sec.  6380.  Courts  having  jurisdiction  of  attachment;  practice 
and  procedure  therein. — The  jurisdiction  of  attachments  under  this 
chapter  shall  be  in  the  circuit  courts  of  the  counties  and  in  the 
circuit  and  such  city  courts  of  the  cities  as  have  civil  jurisdiction 
in  common  law  cases,  and  the  practice  and  procedure,  except  as 
otherwise  provided,  shall  be  the  same,  as  near  as  may  be,  as  in 
personal  actions. 

Reriaocs'  Note,^— 1%18  section  Is  new,  and  is  tntNkded  to  desigaate 
the  courts  which  are  to  have  jarisdlctioii  of  attaduaent  cases,  and  atO» 
same  time  make  it  plain  that  the  proceeding  is  one  at  law  and  not  in 
equity. 

See.  6381.  Venue  of  atta<dunents. — The  venue  of  attachments 
shall  be  determined  with  reference  to  the  principal  defendant  and 
those  jointly  liable  with  him,  as  though  they  were  the  sole  defend- 
ant, and  as  to  them  it  shall  be  the  same  as  in  actions  at  law  where 
the  right  of  action  has  accrued,  or  the  attachment  may  be  issued 
in  the  county  or  city  in  which  the  principal  defendant  has  estate 
or  debts  owing  to  him. 

Revtoors*  Noteu — ^Tbls  section  is  new.  It  leaves  the  JnrlsOlctioD  as  to 
parties  Jointly  liable  as  Is  fixed  by  sections  6040  and  6050,  bnt  provides 
further  for  venue  in  the  county  or  city  where  the  principal  defendant  has 
estate  w  debts  owing  to  hint,  in  this  respect  following  tbe  provisions  o^ 
section  a061  of  the  Code  of  1887. 

For  cases  under  the  former  law,  see  Porter  v.  Young,  86  Va.  4J. 
6  S.  E.  803;  Williamson  v.  Bowie,  6  Munf.  176. 

Sec.  6382.  Pleadings  in  attachment. — ^No  pleading  on  behalf  of 
the  plaintiff  shall  be  necessary  except  the  petition  mentioned  in 
the  following  section.  The  principal  defendant,  and  any  other  de- 
fendant, who  seeks  to  defeat  the  petitioner's  attachment,  may  de- 
mur to  the  petition,  issue  on  which  demurrer  shall  be  deemed  to 
be  joined,  but  if  the  demurrer  be  overruled,  he  shall  answer  the 
same  or  state  his  grounds  of  defense  in  writing,  to  neither  of 
which  shall  any  replication  be  necessary,  but  the  cause  shall  be 
deemed  to  be  at  issue  on  the  answer  or  the  grounds  stated.  The 
answer  or  grounds  of  defense  shall  be  sworn  to  by  such  defend- 
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ant,  or  his  agent.  Any  other  defendant  may  answer  or  state  the 
grounds  of  his  defense  to  the  petition,  under  oath,  and  the  cause 
shall  be  deemed  at  issue  as  to  him,  if  he  denies  any  of  the  allega- 
tions of  the  petition,  without  any  replication.  Answers  under  this 
section  shall  not  have  the  effect  of  evidence  for  the  defendant. 

RevLsors'  Note. — This  sMtioii  is  new,  and  defines  Oie  pleadings. 
These  are  made  as  simple  as  iRMisible.  Defense  is  allowed  to  be  made 
by  tlie  principal  defendant  or  any  other  defendant  who  seeks  to  defeat  the 
attachment.  Mere  garnishees  who  have  no  interest  in  the  subject  are 
allowed  to  answer  or  state  their  grouniLs  of  defense  If  they  deny  any  of 
the  all^ation.<4  of  the  petition.  Wliether  the  defense  be  made  by  answer 
or  statement  of  grounds  it  is  intended  that  it  shoald  be  in  writinsr.  Tha 
purpose  is  to  malce  the  pleadings  as  simple  as  possible.  The  term  "prln- 
cipal  defendant"  is  defined  in  section  6388. 

Sec.  6383.  Petition  for  attachment;  what  to  state;  must  be 
Bwom  to;  who  may  be  made  defendants. — ^Every  attachment,  ex- 
cept an  attachment  for  rent,  shall  be  commenced  by  a  petition 
filed  in  the  clerk's  office,  whether  the  court  be  in  session  or  not, 
or  before  a  justice  of  the  county  or  city  in  which  venue  is 
given  by  section  sixty-three  hundred  and  eighty-one.  If  it  is 
sought  to  recover  specific  personal  property  the  petition 
shall  state  the  nature  and  estimated  value  thereof,  the  charac- 
ter of  estate  therein  claimed  by  the  plaintiff,  and  what  sum, 
if  any,  the  plaintiff  claims  he  is  entitled  to  recover  for  its 
detention.  If  it  is  sought  to  recover  a  debt  or  damages  for  a. 
breach  of  contract  express  or  implied,  or  damages  for  a  wrong, 
the  petition  shall  set  forth  the  plaintiff's  claim  with  such  certainty 
as  will  give  the  adverse  party  reasonable  notice  of  the  particulars 
thereof,  and  shall  state  a  sum  certain  which,  at  the  least,  th6  plain- 
tiff is  entitled  to,  or  ought  to  recover,  and  if  the  claim  be  for  a 
debt  not  then  due  and  payable,  at  what  time  or  times  the  same 
will  become  due  and  paj'able.  The  certainty  required  of  the  no- 
tice under  section  six  thousand  and  forty-six  of  this  Code  shall  be 
sufficient  for  a  petition  under  this  section.  The  petition  shall  also 
set  forth  the  existence  of  one  or  more  of  the  grounds  of  attach- 
ment mentioned  in  section  sixty -three  hundred  and  seventy-nine, 
and  shall  ask  for  an  attachment  against  the  specific  personal  prop- 
erty mentioned  in  the  petition,  or  against  the  estate,  real  and  per- 
sonal, of  one  or  more  of  the  principal  defendants,  or  against  both 
the  specific  personal  property  and  the  estate  of  such  defendants, 
real  or  personal. 

The  person  or  persons  against  whom  the  plaintiff  is  asserting 
the  claim  shall  be  made  defendant  or  defendants  to  said  petition, 
and  shall  be  known  as  the  principal  defendant.  There  shall  also 
be  made  defendants  any  person  indebted  to  or  having  in  his  pos- 
session property,  real  or  personal,  belonging  to  a  principal  defend- 
ant, which  is  sought  to  be  attached.  There  may  also  be  made  de- 
fendants any  person  claiming  title  to,  an  interest  in,  or  a  lien  upon 
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the  property  sought  to  be  attached.  The  petition  shall  be  sworn 
to  by  the  plaintiflF  or  his  agent,  or  some  person  cognizant  of  the 
facts  therein  stated.  The  defendants,  other  than  the  principal  de- 
fendant or  defendants,  shall  be  known  as  co-defendants.  (Code 
1887,,  §2959.) 

Revlsors'  Note. — ^Thls  section  is  new.  It  provides  that  evwy  M^ 
tachment,  except  an  attacliment  for  rent,  shall  be  begun  by  petition  to  be 
filed  In  the  cl^ic's  office,  (h:  b^Fore  a  Jastice.  The  section  provides  what 
shall  be  stated  in  the  petition,  and  follows  in  large  measoie  the  lanjniaKe 
of  the  former  law.  The  section  also  provides  who  shall  be  defendants, 
and  who  may  be  nuide  defendants.  It  is  based  In  part  on  section  aAW 
of  the  Code  of  1S87.  It  is  further  provided  that  the  petition  may  he 
sworn  to,  not  tmly  by  tbe  plalntur  or  his  agent,  bat  by  any  person  cogni- 
zant of  the  facts  therein  stated,  thus  obviating  the  trouble  that  has  here- 
tofore arisen  on  the  eonatmction  of  the  word  "agent."  Attention  is  alw 
called  to  section  276.  As  to  attadmicnts  for  rent,  see  sections  6418, 
0417,   6418. 

The  following  cases  relate  to  the  formal  affidavit  required  before 
the  present  revision:  Taylor  v.  Sutherlin-Meade  Tobacco  Co.,  107  Va. 
787,  60  S.  E.  132;  Clinch  River  Mineral  Co.  v.  Harrison,  91  Va.  122, 
21  S.  E.  660,  note  1  Va.  L.  Reg.  37,  45;  Benn  v.  Hatcher,  81  Va.  ii, 
69  Am.  Rep.  645;  Clowser  v.  Hall,  80  Va.  864;  Anderson  v.  Johnson. 
32  Gnit.  558;  Kyle  t.  Connelly,  3  Leigh  719;  Darmon  v.  Citizens'  Nat. 
Bank.  112  Va.  644,  72  S.  E.  163;  Bernard  v.  McCUnahan,  115  Va.  453. 
79  S.  E.  1069;  Northern  Neck  Bank  v.  Gilbert  P.  Co..  114  Va.  658,  77 
S.  E.  461;  Water  Front  C.  Co.  v.  Smlthfleld  Co..  114  Va.  482.  76  S.  E. 
937,  18  Va.  L.  Reg.  939  and  note;  Sims  v.  Tyrer,  96  Va.  5,  26  3.  E.  508. 

Maliciously  suing  out  an  attachment,  Ailstock  v.  Moore  Lime  COh 
104  Va.  666,  52  8.  E.  213. 

Sec.  6384. '  When  plaintifT  givefi  the  required  hond,  office  to 
take  possession  of  the  property. — If  the  plaintiff  shall,  at  the  time 
of  suing  out  an  attachment,  or  afterwards,  give  bond  with  surety, 
approved  by  the  clerk  or  justice  issuing  the  attachment,  in  a  pen- 
alty of  at  least  double  the  amount  of  the  claim  sworn  to  or  sued 
for,  with  condition  to  pay  all  costs  and  damages  which  may  be 
awarded  against  him,  or  sustained  by  any  person,  by  reason  of  hi" 
suing  out  the  attachment,  the  said  officer  shall  tiake  possession  of 
the  property  specified  in  the  attachment,  or,  where  no  such  prop- 
erty is  specified,  of  a,ny  estate  or  effects  of  the  defendant,  or  so 
much  thereof  as  is  sufficient  to  pay  the  plaintiff's  claim.  When 
such  bond  is  given,  the  fact  shall  be  endorsed  on  the  attachment, 
or  certified  by  the  clerk  or  justice  to  the  officer,  who  shall  return 
the  said  certificate  with  the  attachment ;  and  the  bond,  when  taken 
by  a  justice,  shall  be  returned  by  him  to,  and  filed  in,  the  clerk « 
office  of  the  court  to  which  the  attachment  is  returnable.  (Code 
1887,  §  2968.) 

Bond  on  b»half  of  flrmu — ^Where  partnership  sued  out  an  atUchment, 
the  bond  of  one  partner,  conditioned  that  the  partner  shall  pay  all  costs 
in  case  he  shall  'be  cast  In  the  suit,  and  all  damages  that  shall  be  »■ 
Judged  against  him  for  suing  out  the  attachment,  is  void.  Jones  t- 
Anderson,  7  Leigh  308.  But  it  enough  appears  to  show. that  the  «tt»»' 
ment  was  a  partnership  demand,  Jt  may  be  sufficient.  Kyle  v.  ConneW 
3  Leigh  719.  The  bond  should  bind  the  obligor  to  be  answerable  iw 
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the  failure  of  the  firm  to  prosecute  their  attacbment  with  suocese.     Mc- 
Cluny  V.  Jackson,  6  Grat.  96. 

Action  on  bond — Who  may  sue. — The     words    "any    person"  Include 
the   defendant   in   the   attachment.     Offterdinger  v.    Ford,    92    Va     636 
24  S.  E.   246. 

When  the  attachment  is  issued  against  specific  property,  only  the 
defendant  or  owner  of  such  speciflc  property  can  sue  upon  the  bond. 
Davis  V.  Com.,  13  Grat.   139. 

When  the  attachment  is  issued  against  the  effects  of  the  defendant 
generally,  and  is  levied  upon  the  property  of  a  third  person,  such  third 
person  has  no  remedy  upon  the  attachment  bond.  Davis  v.  Com.,  IS 
Grat.   139. 

Damages. — The   defendant    may     maintain    an     action     not    only    to 
recover  damages  against  the  plaintiff  in  the  attachment,  but  also  other 
damages  sustained  by  him  by  reason  of  the  attachment  having  been  sued 
out  without  sufficient  cause.     Offterdinger  v.  Ford,  92  Va.  636,  24  S    E 
246. 

The  costs  and  damages  which  might  accrue  to  the  obligee  in  con- 
sequence of  suing  out  the  attachment  need  not  be  previously  assessed  In 
some  other  action  to  justify  an  action  on  the  bond.  Dickinson  v.  Mc- 
Craw,  4  Rand.  158. 

Pleadings. — In  an  action  on  bond  It  is  not  sufficient  to  allege  that 
the  defendant  did  not  pay  "all  costs  and  damages  as  have  accrued,"  etc., 
but  it  must  be  expressly  averred  that  costs  and  damages  had  actually 
been  sustained.     Dickinson  v.  McCraw,  4  Rand.  158. 

Defence  to — Probable  cause. — ^When  defendant  In  an  attachment 
sues  for  damages  then  probable  cause  Is  good  defence.  1  Va.  Law  Reg. 
232. 

Justifiable  probable  cause  for  suing  out  an  attachment  is  a  belief 
by  the  attaching  creditor  in  the  existence  of  the  facts  essential  to  the 
prosecution  of  the  attachment  founded  upon  such  circumstances  as, 
supposing  him  to  be  a  man  of  ordinary  caution,  prudence  and  judgment, 
were  sufficient  to  produce  such  belief.     Spengler  t.  Davy.  15  Grat.  381. 

Plaintiff  not  liable  on  bond  where  the  attachment  was  sued  out  with 
good  cause,  and  afterwards  quashed  or  abated  for  the  failure  of  the 
officer  to  perform  his  duty.  Offterdinger  t.  Ford,  92  Va.  636,  650,  24 
S.  E.  246. 

When  officer  n  trespasser. — The  sureties  of  a  sheriff  who  takes  the 
property  of  A.  under  attachment  against  B.  are  liable  upon  his  ofllcial 
bond.     Sangster  v.  Com.,  17  Grat.  124. 

If  officer  takes  goods  of  A.  under  attachment  against  B.  he  is  a 
trespasser.  Davis  v.  Com.,  13  Grat.  142.  So  is  plaintiff,  if  he  directed 
It.  Sangster  v.  Com.,  17  Grat.  124.  Sheriff  is  liable  for  acts  of  his 
deputy.     Mosby's  Adm'r  v.  Mosby's  Adm'r,  9  Grat.   589. 

Generally. — No  bond  necessary  when  no  goods  taken.  Kenefiok  v. 
Caulfield,  88  Va.  122,  13  S.  E.  348. 

Goods  should  not  be  seized  unlesrbond  has  been  given.  Dorrier  v. 
Masters.  83  Va.  459,  2  S.  E.  927. 

Where  interest  was  claimed  in  the  affidavit  formerly  required,  but 
was  not  mentioned  in  the  bond,  the  variance  was  not  material.  Smith 
V.  Pearce,  6  Munf.  585. 

As  to  who  may  give  bond,  see  sections  6414,  6376;  to  whom  payable, 
see  section  2  87. 

Form  of  bond  by  plaintiff  in  attachment  against  a  debtor  who  in- 
tends to  remove,  is  removing,  or  has  removed  his  effects,  4  Mln.  (3d  Ed.) 
1629;  of  declaration  in  debt  on  attachment  bond.  Id.  1657. 

See  Barton,  L.  Pr.  {2d  Ed.)  172,  944,  950;  Sams,  Attachment, 
184;  4  Min.  (3d  Ed.)  156,  575,  659;  Barton,  C.  Pr.  (2d  Ed.)  633; 
Burks'  Pleading  and   Practice,   pp.    708,   709,    728. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  sections  2,  6. 

Sec.  6385.    Bond  required  of  plaintiff  when  dtfoidant  makes  afB- 
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davit  of  rabstantial  defense;  efTect  of  failxire  to  give  bond^If  a 
principal  defendant  shall  file  in  the  clerk's  office  of  the  court  to 
which  the  attachment  is  returnable  an  affidavit  of  himself,  his  agent 
or  attorney,  that  he  has  a  substantial  defense  to  the  merits  of  the 
plaintiff's  claim,  it  shall  be  the  duty  of  the  clerk  forthwith  to  no- 
tify the  plaintiff,  his  agent  or  attorney,  of  that  fact,  and  the  at- 
tachment shall  stand  dismissed  ipso  facto  unless  within  ten  days 
from  the  service  of  such  notice  the  plaintiff,  or  someone  for  him, 
shall  enter  into  bond  with  security  approved  by  such  clerk,  in  a 
penalty  of  at  least  double  the  amount  of  the  claim  sworn  to  or 
sued  for,  with  condition  that  the  plaintiff  will  prosecute  his  at- 
tachment with  diligence,  and  that  the  obligors  will  pay  all  costs 
and  damages  which  may  be  awarded  against  the  plaintiff,  or  sus- 
tained by  the  said  defendant,  or  any  other  person,  by  reason  of 
suing  out  the  attachment. 

Revlstws'  Note. — ^Thla  section  in  new,  and  Is  Intended  to  cover  tbt 
case  wbere  no  bond  was  given  under  tlie  preceding  section,  bat  the  prop- 
erty of  the  defendant  was  levied  on,  though  not  taken  possession  of,  and 
he  has  a  snbstantial  d^ense  to  the  merits.  In  sndti  case,  it  was  thoo^ 
that  the  plalntllf  onf^t  not  to  be  allowed  to  tie  up  tJie  property  ol  tie 
defendnnt  without  giving  bond  to  cover  the  resulting  damages. 

See.  6386.  Issuance  of  attachment;  against  whaA  attachment  to 
issue. — Upon  the  filing  of  the  petition  mentioned  in  section  sixty- 
three  hundred  and  eighty-three,  the  clerk  or  the  justice  before  whom 
the  petition  is  filed  shall  issue  an  attachment  in  accordance  with  the 
prayer  of  the  petition.  If  the  petitioner  seeks  the  recovery  of  spe- 
cific personal  property,  the  attachment  may  be  against  such  prop- 
erty and  against  the  principal  defendant 's  estate  for  so  much  as  is 
sufficient  to  satisfy  the  probable  damages  for  its  detention;  or,  at 
the  option  of  the  plaintiff,  against  the  principal  defendant's  estate 
for  the  value  of  such  specific  property  and  the  damages  for  its  de- 
tention. If  the  petitioner  seeks  to  recover  a  debt  or  damages  for 
the  breach  of  a  contract,  express  or  implied,  or  damages  for  a 
wrong,  the  attachment  shall  be  against  the  principal  defendant's 
estate  for  the  amount  specified  in  the  petition  as  that  which  the 
plaintiff  at  the  least  is  entitled  to  or  ought  to  recover. 

If  the  attachment  be  sued  out  before  a  justice,  it  shall  be  return- 
able as  prescribed  by  the  following  section.  The  justice  shall 
promptly  return  to  the  clerk's  office  of  the  court  to  which  the  at- 
tachment is  returnable  the  petition  and  the  bond,  if  any,  filed  be- 
fore him.  The  proceedings  thereafter  shall  be  the  same  as  if  the 
attachment  had  been  issued  by  the  clerk.    (Code  1887,  §  2960.) 

Bevisors'  Note. — This  section  is  new.  Much  of  It,  howerer,  is  taken 
fipm  section  2960  of  the  Code  of  1887.  The  Justice  is  given  no  Jurisdic- 
tion to  try  the  case,  but  whether  the  attachment  be  Issued  by  the  derk  or 
the  Justice,  it  is  required  to  be  returned  to  the  dei^'s  office  and  aD  the 
I»rooeedin09  thereafter  are  to  be  in  court. 

8^.  6387.    To  whom  attachments  may  be  directed;  when  n- 
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turned. — Any  attachment  issued  under  this  chapter  may  be  direct- 
ed to  the  sheriff,  sergeant,  or  constable  of  any  county  or  city.  Ex- 
cept where  otherwise  provided,  it  shall  be  returnable  to  some  day  of  a 
current  term  or  of  the  next  succeeding  term  of  the  court  not  less  than 
ten  days  from  the  date  of  service.  When  an  attachment  is  so  returned 
the  plaintiff  tlierein  shall,  within  thirty  days  from  the  date  on  which 
said  return  is  actually  made,  or  if  a  trial  be  sooner  had,  then  be- 
fore such  trial,  pay  to  the  clerk  of  the  court  to  which  the  return 
is  made  the  proper  writ  tax  as  fixed  by  law,  if  not  already  paid, 
and,  in  the  event  of  his  failure  to  do  so,  the  attachment  shall  stand 
dismissed  ipso  facto  at  the  cost  of  the  plaintiff,  and  no  further 
proceedings  shall  be  had  thereon.  (Code  1887,  §  2965;  1893-4,  p. 
97,  495;  1902-3-4,  p.  593.) 

Revisors'  Note. — This  section  Is  taken  mainly  from  section  2965 
of  the  Code  of  1887  as  amended  by  Acts  1913,  p.  498.  It  Is  Intended  that 
the  attachment  may  be  returnable  to  any  day  of  a  pending  term  oi  the 
court  or  of  the  next  succetMlin^  term,  provided  it  be  returnable  not  less' 
than  ten  days  from  the  date  of  service,  the  object  being  to  assimilate  It 
to  other  proceedings  and  to  give  the  defendant  at  least  ten  days'  notice. 
Aa  the  next  term  of  court  might  by  possibility  be  more  than  ninety  days) 
from  the  date  of  service,  no  niaxlnMim  limit  is  pot  upon  the  retnm  day, 
except  that  It  must  be  returnable  either  to  some  current  term  or  to  tho 
next  succeeding  term  after  ser\'ice. 

Sec.  6388.  Issue  of  other  attadunents  on  the  original  petition. — 
Upon  the  wTitten  application  of  the  plaintiff,  his  agent  or  attorney, 
other  attachments  foimded  on  the  original  petition  may  be  issued 
from  time  to  time  by  the  clerk  of  the  court  in  which  the  original  at- 
tachment is  pending,  and  the  same  may  be  directed,  executed,  and 
returned  in  like  manner  as  an  original  attachment.  The  court  shall 
adjudge  the  costs  of  such  attachments  as  to  it  may  seem  right  and 
just. 

The  following,  or  its  equivalent,  shall  be  a  sufficient  form  of  ap- 
plication for  an  additional  attachment: 

To  A.  B.,  clerk  of  the court  of county  (or 

city)  :  In  the  case  of v ,  on  an  attach- 
ment, you  are  requested  to  issue  an  attachment  and  summons 
against 

X.  Y.  (or  X.  Y.  by  H.,  attorney  or  agent,  as  the  case  may  be). 

If  new  or  additional  grounds  of  attachment  are  relied  on,  the 
petitioner  may  amend  his  petition  according  to  the  facts  and  swear 
to  the  same,  and  thereupon  an  attachment  may  issue,  and  the  cause 
shall  proceed,  under  the  provisions  of  this  chapter,  upon  the  peti- 
tion as  amended.     (Code  1887,  §  2966.) 

Revisors'  Note. — This  section  Is  taken  from  section  2966  of  the  Oode 
of  1887.  It  Is  changed  so  as  to  require  the  applicaticm  to  be  written. 
The  form  of  the  application  is  also  given,  and  a  method  of  procednre  pr^ 
scribed  where  new  or  additional  grounds  of  attachment  are  relied  on. 
Under  section  2966  of  the  Code  of  1887  It  was  hold  that  the  object 
and  purpose  of  that  section  was  to  negative  the  idea  that  the  right  to 
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sue  out  attachments  had  been  exhausted  when  a  single  attachment  bad 
been  sued  out  under  an  affidavit,  and  so  the  section  provided  for  addi- 
.ttonal  attachments  founded  on  the. original  affidavit.  Kayilor  v.  Dair 
Pocahontas  Co.,  118  Va.  369,  87  S.  E.  551.  The  same  is  true  under 
the  present  section,  except  that  now  the  petition  is  the  foundation  for  tbe 
Issuance  of  attachments,  not  the  formal  affidavit.     See  section  6383. 

Sec.  6389.  Wliat  attachment  to  be  levied  on  and  by  whom;  de- 
fendants to  be  summoned  to  answer. — Every  attachment  sued  oat 
against  specific  personal  property  shall  command  the  sheriff  or  oth- 
er officer  to  whom  it  may  be  directed  to  attach  the  specific  property 
claimed  in  the  petition,  and  so  much  more  of  the  real  and  personal 
property  of  the  principal  defendant  as  shall  be  necessary  to  corer 
the  damages  for  the  detention  of  the  specific  property  sued  for  and 
the  costs  of  the  attachment.  Every  other  attachment  shall  command 
the  sheriff  or  other  officer  to  whom  it  may  be  directed  to  attach  the 
property  mentioned  and  sought  to  be  attached  in  the  petition,  if 
any,  and  so  much  of  the  lands,  tenements,  goods,  chattels,  moneys 
and  effects  of  the  principal  defendant  not  exempt  from  execution 
as  will  be  sufficient  to  satisfy  the  plaintiff's  demand,  and,  in  case 
of  tangible  personal  property,  taken  possession  of  under  section 
ajxty-three  hundred  and  eighty-four,  to  safely  keep  the  same  in  his 
possession  to  satisfy  any  judgment  that  may  be  recovered  by  the 
plaintiff  in  such  attachment. 

Every  attachment  sued  out  under  this  section  shall  also  command 
the  sheriff  or  other  officer  to  summon  the  defendant  or  defendants, 
if  he  or  they  be  found  within  his  county  or  city,  or  any  county  or 
city  wherein  he  may  have  seized  property  under  and  by  virtue  of 
such  writ,  to  appear  and  answer  said  petition,  or  state  his  grounds 
of  defense  thereto. 

If  the  attachment  be  against  a  principal  defendant  who  is  « 
non-resident  or  an  absconding  debtor,  the  attachment  may  also  direct 
the  sheriff  or  other  officer  to  levy  the  same  on  any  remainder,  vested 
or  contingent,  of  the  principal  defendant,  or  so  much  thereof  as  may 
be  sufficient  to  pay  the  amotmt  for  which  it  issues,  but  said  re- 
mainder shall  not  be  sold  until  it  becomes  vested.  A  judgment,  how- 
ever, ascertaining  the  amount  due  the  plaintiff  may  be  docketed  »• 
other  liens  are  docketed,  but  unless  it  be  a  personal  judgment,  it 
shall  be  a  lien  only  on  the  property  levied  on. 

An  attachment  may  be  levied  upon  any  estate  of  the  defendant, 
whether  the  same  be  in  the  county  or  city  in  which  the  attachment 
issued,  or  in  any  other,  either  by  the  officer  of  the  county  or  city 
wherein  the  attachment  issued,  or  by  the  officer  of  the  county  or 
city  where  the  estate  is. 

The  court,  or  the  judge  thereof  in  vacation,  may  interpose  hy « 
restraining  order,  or  the  appointment  of  a  receiver,  or  otherwiw,  to 
secure  the  forthcoming  of  the  specific  property  sued  for,  and  so 
much  other  estate  as  will  probably  be  required  to  satisfy  any  for- 
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ther  order  that  may  be  made  in  the  cause.  (Code  1887,  §  2964,  2967; 
1904,  p.  62;  1908,  p.  334.) 

Revisors'  Note. — This  section  is  largely  an  adaptation  from  sections 
2967  and  2064  of  tiic  Co<le  ol  1S87.  Tlie  provision  with  reference  to 
sunuuouing  the  defendant  to  aj>pear  and  answer  is  new,  and  the  effect 
of  tlie  judgment  where  tlie  attaclinicnt  is  levied  on  a  remainder  Is  defined 
so  OS  to  negative  the  idea  that  the  judgment  when  not  personal  would  bind 
anything  except  the  property  levied  on. 

I'roperty  subject  to  attaclnnent. — Attachment  may  be  levied  on  any 
visible  and  tangible  effects  of  non-resident  debtor  in  his  actual  or  con- 
structive possession  in  the  common-law  mode,  as  in  the  case  of  an  execu- 
tion. If  those  effects,  whether  visible  or  tangible  or  not,  are  in  a  third 
person's  possession,  they  may  be  sufficiently  levied  on  by  delivering  a 
copy  of  the  attachment  to  such  person.  Dorrier  v.  Masters,  83  Va.  459, 
2  S.  E.  927.     See  following  section  and  revisers'  note. 

Money  is  left  with  one  member  of  a  Arm  on  a  special  deposit,  and 
in  his  absence  it  is  entered  on  the  books  of  the  firm  to  the  credit  of  the 
depositor:  an  attachment  against  the  depositor  Is  served  on  the  other 
member  of  the  firm;  the  attachment  binds  the  money.  Pulllam  v.  Aler. 
15  Grat.  54. 

Cars  owned  by  a  foreign  railroad  company  which  have  come  tem- 
porarily in  the  State  in  the  course  of  interstate  commerce,  are  subject 
to  attachments  under  State  laws.  Davis  v.  Cleveland  &  R.  R.  Co.,  30 
Sup.  Ct.  Rep.   463. 

It  is  unquestionably  true  that  under  this  statute  a  private  creditor 
of  one  member  of  a  firm  may  ordinarily  attach  the  interest  of  the  debtor 
partner  in  the  partnership.      Griffith  v.  Wyatt,  89  Va.  891,  17  S.  E.  549. 

A  contingent  remainder,  which  is  a  mere  possibility,  was  not 
formerly  subject  to  attachment.  Young  v.  Young,  89  Va.  675,  17  S.  E. 
470,   23   L.  R.  A.   642.     See  third  paragraph  of  section  6389. 

Open  account. — Debts  due  non-resident  debtor  by  open  account  may 
be  attached  in  the  hands  of  resident  garnishee.  Porter  v.  Young,  86 
Va.  49,  6  S.  E.  803. 

Shares  of  stock. — The  shares  of  a  stockholder  in  a  joint-stock  com- 
pany, incorporated  by  and  conducting  its  operations.  In  whole  or  in  part, 
in  the  State,  may  be  attached.  C.  &  O.  R.  Co.  ▼.  Paine,  29  Grat.  502; 
Shenandoah  Val.  R.  Co.  v.  Grifllth,  76  Va.  913.  See  note  to  section  6398, 
"Possession  by  Garnishee." 

Legal  title. — A  vendee  of  a  house  and  lot  paid  all  the  purchase 
money,  and  was  put  Into  possession.  Vendor  had  no  Interest  In  the  prop- 
erty which  could  be  subjected  by  attachment.  Hicks  v.  Hiddlck,  28 
Grat.  418.      See  Floyd  v.  Harding,  Id.  401. 

Public  officers. — A  public  officer  of  the  State  cannot  be  made  liable 
by  attachment  in  the  suit  of  an  individual  for  funds  In  his  hands  clothed 
with  the  trust  under  the  authority  of  the  public  law.  Rollo  v.  Andes 
Ins.  Co.,  23  Grat.  509,  14  Am.  Rep.  147;  Fodey  v.  Shrlver,  81  Va.  568; 
Buck  V.  Guarantors'  Liability  Indemnity  Co.,  97  Va.  719,  34  S.  E.  960. 
As  to  salaries  of  public  employees,  see  sections  6559,  6660,  6661. 

Property  of  deceased  debtor. — Creditors  of  a  deceased  debtor  may 
proceed  by  foreign  attachment  against  the  heirs  residing  abroad  to  sub- 
ject land  or  its  proceeds  in  the  State  descended  to  them  from  the  debtor. 
Carrington  v.  Didier,  8  Grat.  260. 

Bailment. — A  claim  arising  on  contract  for  bailment  made  out  of 
Virginia  against  a  non-resident  is  a  claim  for  debt  for  which  attachment 
lies.      Peter  v.  Butler,  1   Leigh  285. 

Legacies  and  distributive  sAores.— Legatees'  Interest  In  the  bands  of 
an  executor  could  be  attached  in  equity  (Vance  v.  McLaughlin's  Adm'r, 
8  Grat.  289;  Anderson  v.  De  Soer,  6  Grat.  363);  but  not  at  law  (White- 
head's Adm'r  v.  Coleman's  Ex'rs,  31  Grat.  784).  So  might  the  distribu- 
tive.shares  in  a  decedent's  estate.  Moores  v.  White,  3  Grat.  139.  Pro- 
cess may  be  served  before  executor's  qualification.     Sandldge's  Ex'r  v. 
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OrareB'  Sx'r,  1  Pat.  &  H.  101;  Bickle  v.  Chrisman's  Adm'x,  76  Va.  678. 
Under  the  present  chapter,  no  distinction  Is  made  between  law  and  eqnitr, 
but  the  proceeding  is  an  original  proceeding  in  the  nature  of  a  proceed- 
ing at  law,  with  equity  powers  given  wherever  necessary  to  attain  Uie' 
ends  of  justice. 

Trust  funds. — A  attachment  is  served  upon  trustee  in  a  deed  of 
trust  for  the  payment  of  debts,  among  which  are  the  debts  due  the 
plaintiff.  There  could,  therefore,  'be  no  surplus  in  the  hands  of  the 
trustee  until  the  plaintiff's  debts  were  paid,  and  consequently  there  can 
i>e  no  surplus  in  his  hands  liable  to  the  attachment.  Clark  v.  Ward, 
12  Grat.  440. 

Ae  to  the  situs  of  debt  tor  the  purpose  of  attachment,  see  4  Va. 
Law  Reg.  401. 

Sec.  6390.  How  attachmeiit  levied. — ^An  attachment  may  be  levied 
as  follows : 

.  On  tangible  personal  property  in  possession  of  a  principal  de- 
fendant, whether  such  possession  be  active  or  constructive,  it  may 
be  levied  as  at  common  law  or  by  delivering  a  copy  of  the  attaeb- 
ment  to'him  if  the  bond  required  by  section  sixty-three  hundred  and 
eighty-five  has  not  been  given,  but  if  such  bond  has  been  given  by 
taking  possession  thereof. 

On  choses  in  action  or  on  tangible  personal  property  in  posses- 
sion of  any  defendant  other  than  the  principal  defendant,  it  may  be 
levied  by  delivering  a  copy  of  the  attachment  to  the  person  in- 
debted to  the  principal  defendant  or  having  possession  of  the  prop- 
erty belonging  to  him. 

On  real  estate,  it  may  be  levied  by  such  estate  being  mentioned 
and  described  in  an  endorsement  on  the  attachment  by  the  officer  to 
whom  it  is  delivered  for  service  to  the  following  effect : 

"Levied  on  the  following  real  estate  of  the  defendant  A.  (or  dfr 
fendants  A.  and  B.),  to-wit:  (here  describe  the  real  estate)  this 

the day  of at o'clocL    E.  F, 

sheriff,  (or  other  officer),"  and  by  service  of  the  attachment  on  the 
person,  if  any,  in  possession  of  such  real  estate. 

Wherever  a  copy  of  an  attachment  is  required  or  allowed  to  be 
served  on  any  person,  natural  or  artificial,  it  may  be  served  as  a 
notice  is  served  under  sections  six  thousand  and  forty-one,  six  thou- 
sand and  sixty-three,  or  six  thousand  and  sixty-four,  as  the  ease 
may  be.    (Id.) 

Revisers'  Note. — ^Thls  section  Is  UU^bn  substantially  ftom  section 
2967  of  the  Code  of  1887r  The  provlslonf  for  a  comnum  Uw  levr  i> 
new,  but  follows  the  holding  in  Dorrler  ▼.  Masters,  88  Va.  409,  2  8.  E.  027. 
Levy  and  return.— The  levy  of  the  attachment  is  the  foandation  of 
the  suit.  If  the  property  attached  be  not  the  defendant's  property,  the 
court  is  without  jurisdiction.  Culbertson's  Representative  t.  Sterenc, 
82  Va.  406,  4  S.  E.  607;  Craig  v.  Williams,  90  Va.  600,  18  S.  B-  >>>> 
44  Am.  St.  Rep.  934. 

Return  of  officer  must  show  sufficient  levy  ot  the  attachment;  othe^ 
wise  the  court  has  no  jurisdiction.  Robertson  v.  Hoge,  83  Va.  124,  1 
S.  E.  667. 

Officer's  return  that  he  "served  the  summons  on  by  de- 
livering a  copy  to  him,"  and  that  "he  resided  on  the  premises  withia 
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described,"   does  not  show   a  valid   levy,  as  It  does   not  show  that  the 
property  was  levied  upon  as  the  property  of  the  defendant.     Id. 

The  levy  oh  real  estate  must  contain  such  general  description  of  the 
real  estate  and  describe  it  with  such  substantial  accuracy  that  It  may  be 
easily  identified  when  conveyed  by  looking  alone  to  the  levy  without  the 
aid  of  extrinsic  evidence.     Raub  v.  Otterhack,  92  Va.  517,  23  8.  B.  883. 

A  return  "executed  upon  the  ti-act  of  land  within  mentioned"  is 
insufficient.      Raub  v.  Otterback,  92  Va.  517,  23  S.  E.  883. 

A  return  that  the  attachment  was  levied  on  a  tract  of  land  of  the 
defendant  company  containing  about  360  acres  an4  located  in  P.  magis- 
terial district  of  M.  county,  "being  the  same  land  conveyed  to  said  com- 
pany by  L.  C.  Gamett  *  *  *  by  deed  recorded  in  deed  book  15, 
pp.  5S,  59,"  is  good.  Richardson  v.  Hoskins  Lumber  Co.,  Ill  Va.  765, 
69  S.  E.   935. 

Garnishment  of  corporations. — A  corporation  may  be  summoned  and 
proceeded  against  as  a  garnishee  upon  proceedings  under  the  Code.  B. 
&  O.  R.  Co.  v.  Gallahue's  Adm'rs,  12  Grat.  655,  65  Am.  Dec.  254.  As  to 
possession  of  shares  of  stock,  see  section  6398,  note  "Possession  by 
Garnishee." 

Munitipal. — A  municipal  corporation  may  be  garnisheed  on  attach- 
ment for  a  debt  due  one  of  its  creditors,  just  as  a  natural  person  may  be. 
Portsmouth  Gas  Co.  v.  Sanford,  97  Va.  126,  33  S.  E.  616,  46  L.  R.  A. 
246.  75   Am.  St.  Rep.   778,  note   5  Va.  Law  Reg.   172,   176. 

As  to  garnishment  of  a  non-resident  garnishee,  see  4  Va.  Law  Reg. 
727. 

As  to  situs  of  debt  for  purpose  of  attachment  or  garnishment,  4  Va. 
Law  Reg.  399,  471. 

Sec.  6391.  Return  by  officer. — The  officer  levying  the  attachment 
shall  sliow  in  his  return  the  time,  date  and  manner  of  the  service,  or 
execution  thereof,  on  each  person  and  parcel  of  property,  and  also 
give  a  list  and  description  of  the  property,  if  any,  taken  under  the 

attaehment.     (Code  1887,  §  2969.) 

Revisers'  Note. — This  section  is  taken  from  section  2969  of  the  Code 
of  1887.  No  cluuige  is  made  in  tliis  section  except  to  Insert  the  word 
"time"  l>efore  the  word  "d^ite."  Tlii«  addition  is  deemed  important  to 
conform  to  section  0.303. 

The  officer's  return  may  be  amended  if  defective.  Pulliam  v.  AJer, 
15  Grat.  62. 

The  return  ;nust  show  that  the  attachment  was  levied  on  the  prop- 
erty of  the  defendant  in  order  to  make  it  valid.  Robertson  v.  Hoge,  83 
Va.  124.  1  S.  E.  667;  Offtendinger  v.  Ford,  86  Va.  917,  12  S.  E.  1. 

See  4  Min.  (3d  Ed.)  575;  Barton,  U.  Pr.  (2d  Ed.)  173,  960,  965; 
Sams.  AtUchment,  152;  Barton,  C.  Pr.  (2d  Ed.)  631,  632,  notes  to  pre- 
ceding section;  section  2825  and  notes. 

Sec.  6392.  Issue  and  execution  of  attachment  on  a  Sunday. — Such 
attachment  may  be  issued  or  executed  on  a  Sunday,  if  oath  be  made 
that  the  defendant  is  actually  removing  his  effects  on  that  day,  or  is, 
on  that  day,  removing  or  about  to  remove  out  of  this  State  with  in- 
tent to  change  his  domicile.     (Code  1887,  §  2970.) 

Revisors'  Note. — Tliis  section  is  taken  from  section  iS970  of  the 
Code  of  1887.  The  latter  part  of  the  section  relating  to  change  of 
domicile  is  new. 

Sec.  6393.  Lien  of  attachment. — The  plaintiff  shall  have  a  lien 
from  the  time  of  the  levying  of  such  attachment,  or  serving  a  copy 
thereof  as  aforesaid,  upon  the  personal  property  of  the  principal 
defendant,  when  the  same  is  in  his  possession,  actual  or  construc- 
tive, and  upon  the  personal  property,  choses  in  action,  and  other  se- 
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curities  of  such  defendant  in  the  hands  of,  or  owing  by  a  co-defend- 
ant on  whom  it  is  so  serred ;  and  on  any  real  estate  mentioned  in 
such  an  endorsement  by  the  officer  on  the  attachment  or  gununons 
as  is  prescribed  by  section  sixty-three  hundred  and  ninety,  from  the 
suing  out  of  the  same,  but  a  holder  in  due  course  of  negotiable  pa- 
per shall  have  priority  over  an  attachment  levied  thereon.  (Code 
1887,  §  2971.) 

Rerisors'  Note. — This  section  is  taken  from  section  2871  of  tlie 
Oodo  of  1887  wltli  no  substantial  change  except  the  express  provision  ad 
to  negotiable  paper.  See  in  connectimi  with  this  section,  sectton  e40C 
Protection  of  subsequent  bona  fide  purchasers  of  real  and  perwoi) 
estate. — Section  6469  applies  to  every  attachment  and  the  memorandnm 
required  by  that  section  must  be  recorded  and  indexed,  otherwise  ssb- 
sequent  bona  fide  purchasers  ot  real  and  personal  estate  for  valoable  con- 
sideration and  without  actual  notice  of  the  attachment  will  be  pro- 
tected; but  the  express  provision  as  to  negotiable  paper  found  in  the 
above  section  (6393)  qualifies  section  6469  to  this  extent,  and  altbonch 
the  memorandum  may  be  recorded  in  the  case  ot  negotiable  paper,  jret 
a  holder  in  due  course  has  priority  over  an  attachment  levied  thereon. 
The  recordation  of,  the  memorandum  in  this  particular  case  does  not 
operate  as  constructive  notice. 

Lien —  Nature. — The  plaintiff  does  not  acquire  a  clear  and  tnU  lien 
upon  the  property  In  the  garnishee's  possession,  but  only  such  a  lien  as 
gives  him  a  right  to  hold  the  garnishee  personally  liable  for  it  or  its 
value.     Blckle  v.  Chrisman's  Adm'x,  76  Va.  678. 

The  levy  creates  an  Inchoate  lien  upon  the  property  attached,  and 
when  final  judgment  is  rendered  for  the  plaintiff,  relates  back  to  the  levr, 
but  it  cannot  by  relation  render  a  transaction  unlawful  which  was  not 
unlawful  at  the  time  it  took  place.  Trimble  v.  Covington  Co.,  112  Va. 
826,  72  S.  E.  724. 

The  service  of  attachment  on  a  garnishee  creates  a  lien  upon  the  debt 
owed  by  him  to  the  defendant,  and  nothing  more.  It  does  not  set  op 
the  relationship  of  creditor  and  debtor  within  sections  5186  and  51S7, 
nor  give  the  creditor  the  right  to  Avoid  a  sale  as  not  conforming  to  sec- 
tion 6187.     Trimble  v.  Covington  Co.,  112  Va.  826,  72  S.  E.  724. 

The  lien  of  attachment  is  perfected  by  the  levy  thereof,  and  the 
subsequent  judgment  or  decree  is  simply  the  enforcement  of  a  valid  pre- 
existing lien.  It  is  the  creation  of  the  lien  and  not  its  enforcement  which 
is  denounced  by  the  bankrupt  act.  Jackson  v.  Valley  Tie  Co.,  108  Va. 
714.   62  S.  E.   964. 

The  service  of  the  attachment  inhibits  a  transfer  of  debtor's  effects 
from  any  of  the  defendants  to  other  persons.  -  Williamson  v.  Bowie,  t 
Munf.  176;  McKim  v.  Fulton,  6  Call  106;  Smith  v.  Jenny,  4  Hen.  4 
M.  440. 

Extent. — The  attachment  only  operates  as  a  Hen  upon  the  deots 
and  effects  of  the  absent  debtor  in  the  hands  of  the  home  defendanti 
against  whom  and  apon  whom  it  is  served.  Farmers'  Bank  v.  Day, 
6  Grat.  360. 

On  legacy. — Service  of  process  of  foreign  attachment,  on  an  «xec«- 
tor  before  qualification,  creates  a  lien  on  a  legacy  to  an  absent  debtor  in 
favor  of  the  attaching  creditor.  Sandidge's  Bx'r  v.  Graves'  Ex'r,  1 
Pat.  &  H.  101. 

On  real  estate. — The  indorsement  on  the  process  not  mentioning  « 
describing  real  estate,  the  attachment  does  not  operate  upon  any  sum 
estate.  Clark  v.  Ward,  12  Grat.  440.  But  where  a  bill  positively  avers 
that  the  debtor  is  a  non-resident  of  the  State,  and  has  real  estate  witlua 
it,  and  in  the  jurisdiction  of  the  court,  fuU^  sets  out  the  demand,  p«r- 
ticularly  describes  the  estate  sought  to  be  subjected  to  the  payment  or 
the  debt,  and  contains  all  other  necessary  and  proper  allegations,  there 
is  no  necessity  and  no  occasion  for  any  indorsement  on  the  sabpoena, 
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or  any  process  of  attachment  in  the  case  to  give  to  the  plaintiff  any  lien 
upon  the  estate  for  the  payment  of  the  debt.  Cirode  v.  Buchanan,  22 
Grat.  205,  217.  Under  section  6390  the  endorsement  should  be  on 
the  attachment. 

On  rents. — Service  of  the  attachment  upon  the  home  defendant  (a 
lessee)  only  binds  the  rents  due  to  the  absent  defendant  (the  lessor)  at 
the    time   the   attachment   was   served.     Haffey  v.   Miller,    6    Grat.    464. 

See  notes  to  section  6416. 

When  defeated. — Although  the  service  of  the  process  upon  the  exe- 
cutor created  a  lien  upon  the  wife's  legacy  in  favor  of  thei  attaching 
creditor  of  the  husband,  when 'the  husband  died  pending  the  proceedings 
leaving  his  wife  surviving  him,  the  lien  of  the  creditor  was  defeated, 
and  the  property  belonged  to  the  wife.  Vance  v.  McLaughlin's  Adm'r, 
8  Grat.  289. 

Public  trust  funds. — No  lien  can  be  obtained  upon  funds  charged 
with  a  trust  in  the  hands  of  a  public  officer  of  the  State.  Rollo  v. 
Andes  Ins.  Co.,  23  Grat.  509,  14  Am.  Rep.  147;  Foley  v.  Shriver,  81 
Va.  568;  Buck  v.  Guarantors'  Liability  Indemnity  C!o.,  97  Va.  719,  34 
S.  E.  950. 

On  funds  subject  to  forfeiture. — Where  the  amount  earned  by  a  con- 
tractor may  be  forfeited  on  or  before  a  certain  date,  the  service  of  an 
attachment  before  that  date  will  create  no  lien  on  the  amount,  though 
no  forfeiture  afterwards  occurs.  B.  &  O.  R.  Co.  v.  Gallahue's  Adm'rs, 
14  Grat.  563. 

Priorities — Between  partnership  creditors. — One  partnership  credi- 
tor cannot  attach  the  partnership  effects  so  as  to  obtain  preference  over 
the  other  partnership  creditors  where  the  partnership  is  dissolved,  and 
the  individual  partners  have  been  declared  ibaukrupts.  Lindsey  v,' 
Corkery,  29  Grat.  650. 

Between  attachment  and  wife's  claim. — An  attachment  against  the 
effects  of  the  husband  as  an  absconding  debtor,  levied  before  the  In- 
stitution of  the  suit  by  the  wife  for  divorce,  entitles  the  attaching  creditor 
to  be  satisfied  out  of  the  attached  effects  in  preference  to  the  claim  df 
the  wife.      Jennings  v.  Montague,   2   Grat.  350. 

Bettceen  attachments. — Attachments  first  served  have  priority  over 
attachments  or  other  process  at  law  subsequently  levied.  Ersklne  v. 
Staley,    12    Leigh   406;    Farmers'   Bank  v.   Day,    6    Grat.   360. 

If  proceeds  of  sale  of  attached  property  are  paid  to  second  attaching 
creditor,  pending  an  appeal  by  the  first,  an  action  for  money  had  and 
received  will  lie  in  his  favor  against  second  attaching  creditor  if  his  at- 
tachment is  sustained.     Oaperton  v.  McCorkle,  5  Grat.  177. 

Between  attachment  and  execution. — The  lien  of  fieri  facias  of  prior 
date  has  priority  over  an  attachment  of  subsequent  date.  Furyear  v. 
Taylor,  12  Grat.  401. 

Beticecn  attachment  and  deeds  for  lands. — ^Where  the  date  of  the 
service  is  not  stated  in  return,  the  attachment  is  to  be  postponed  to  a 
deed  made  after  the  issuing  of  the  process,  but  before  the  return  day, 
though  the  attachment  is  for  unpaid  purchase  money.  Richeson  v. 
Richeson,  2  Grat.   497. 

A  purchaser  of  land,  without  notice  of  nn  attachment  which  had  been 
previously  levied  upon  it,  but  which  had  not  been  docketed,  holds  the 
land  free  from  the  lien  of  the  attachment.  Cammack  v.  Soran,  30 
Grat.  292. 

Between  attachment  and  deed  to  chattels. — An  attachment  sued  out 
in  Virginia,  and  levied  on  goods  of  a  foreign  debtor,  has  preference  over 
a  deed  executed  by  the  debtor,  and  not  recorded  at  the  time  of  the  at- 
tachment.     Smith  V.   Smith,   19   Grat.   545. 

Between  attachment  and  assignment  Of  chose. — An  assignment  of  a 
chose  in  action,  though  not  recorded,  will  be  good  against  a  subsequent 
attachment  upon  such  chose.  Kirkland  v.  Brune,  31  Grat.  126;  Taze- 
well's Ex'r  V.  Barrett,  4  Hen.  &  M.  259;  Wilson  v.  iDavlsson,  5  Munf. 
178;  Schofleld  v.  Cox,  8  Grat.  533. 
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Debtors  in  North  Carolina  granted  all  their  property,  ineladin; 
choses  in  action,  due  from  their  debtors  in  Virginia,  and  secured  on  land 
here.  Before  recordation  of  the  deed  in  Virginia,  the  creditors  of  tlie 
grantors  living  in  Virginia  attached  the  choses  and  the  land  securing 
them.  Held,  the  deed  prevails  over  the  attachment.  Gregs  r.  Sloan, 
76  Va.  497. 

A  creditor,  at  whose  suit  process  of  foreign  attachment  against  an 
absent  debtor  is  served  on  one  of  two  executors,  is  entitled  to  prioritr 
of  satisfaction  out  of  a  legacy,  to  the  absent  debtor,  over  an  assignee  of 
the  legacy  who  claims  under  an  assignment  dated  the  day  alter  the 
service  of  the  attachment  on  the  executor.  Sandidge's  E<x'r  v.  Gnres' 
Ex'r,  1  Pat.  &  H.  101.  Bug  not  so  as  to  creditor  who  attached  sub- 
sequent to  assignment,  though  it  is  not  shown  that  the  assignment  had 
been  delivered  to  the  assignee  prior  to  the  service  of  the  process  ot 
foreign  attachment.     Id. 

An  attaching  creditor  ot  shares  of  stock  acquires  a  claim  superior 
to  that  of  a  subsequent  bona  fide  purchaser  for  value  without  notice 
ot  the  attachment.  C.  &  O.  R.  Co.  v.  Paine,  29  Grat.  602;  Shenandoah 
Va.  R.  Co.  V.  GrifiRth,  76  Va.  913.     See  first  paragraph  of  these  note* 

Betv>een  attachment  and  rent. — Distress  for  rent  could  not  be  made 
off  the  demised  premises,  and  therefore  an  attachment  served  upon 
property  found  off  the  premises  was  preferred  to  it.  Mosby  v.  Leeds,  3 
Call  446.  For  present  law  on  subject  of  distress  for  rent,  see  chapter 
227,  especially  section  6623.  "Distress  may  be  levied  on  any  goods  of 
the  lessee,  or  his  assignee,  or  under-tenant,  found  on  the  premises,  or 
which  may  have  ibeen  removed  therefrom  not  more  than  thirty  days." 
See,  also,  section  6416. 

Generally. — See  Sams,  Attachment,  166  et  seq.;  Barton,  L.  Pr.  (2d 
Ed.)  977,  979;  4  Mln.  (3d  Ed.)  158,  577,  658;  Barton,  C.  Pr.  (2d  Ed.) 
637,  667;  2  Min.  (4th  Ed.)  318;  7  Va.  Law  Reg.  461;  Burks'  Fl.  * 
Pr.,  p.  712. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  9. 

Sec.  6394.  How  any  property  seized  under  attachment  restond; 
how  the  whole  released;  what  bond  to  he  given. — Any  property 
levied  on  or  seized  as  aforesaid,  under  any  attachment,  may  be  re- 
tained by  or  returned  to  'the  defendant  or  other  person  in  whose 
possession  it  was,  on  his  giving  bond,  with  condition  to  have  the 
same  forthcoming  at  such  time  and  place  as  the  court  may  require; 
or  the  principal  defendant  may,  by  giving  bond  with  condition  to 
perform  the  judgment  of  the  court,  release  from  any  attachment 
the  whole  of  the  estate  attached.  The  bond  in  either  case  shall  be 
taken  by  the  oflScer  serving  the  attachment,  with  surety,,  payable  to 
the  plaintiff,  and  in  a  penalty,  in  the  latter  case,  at  least  double  the 
amount  or  value  for  which  the  attachment  issued,  and  in  the  former, 
either  double  the  same  or  double  the  value  of  the  property  retained 
or  returned,  at  the  option  of  the  person  giving  it.  (Code  1887, 
§  2972.) 

Bevisors*  Note. — This  section  is  taken  firom  section  2072  of  die  0>de 
of  1887  without  sabetantial  change. 

It  seems  that  when  bond  is  given  by  defendant,  the  lien  of  the 
attachment  on  the  property  is  released.     MaglU  v.  Sauer,  20  Grat.  540. 

The  giving  of  a  bond  under  this  section  does  not  del>ar  the  plsintil 
from  suing  out  other  attachments  for  the  same  debt  and  having  the 
same  levied  on  other  property  of  the  defendant.  Kaylor  v.  Davy  Po*** 
hontas  Co.,  118  Va.  369,  87  S.  E.  661.  , 

See  4  Min.  (3d  Ed.)  678,  669;  Sams,  Attachment,  196;  Barton,  !<• 
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Pr.  (2d  Ed.)  948,  1050;  Barton,  C.  Pr.  {2d  Ed.)  643,  645;  Burks'  PI. 
&  Pr.,  p.   710. 

Form  of  forthcoining  or  delivery  'bond  by  garnishee  on  attachment 
for  rent  upon  making  the  levy,  4  Mln.  (3d  Ed.)  1624;"  of  delivery  or 
forthcoming  bond  by  claimant  or  defendant,  Id.  1627;  of  replevy  bond 
by  claimant  or  defendant.  Id. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  106,  section  10. 

See  Gregory's  Forms  Nos.  400,  404,  483. 

Sec.  6395.    Where  bond  returned  and  filed ;  exceptions  to  bond. — 

Every  such  bond  shall  be  returned  by  the  officer  to  and  filed  by  the 
clerk  of  the  court  in  which  the  attachment  is  pending,  or  to  which 
the  attachment  is  returnable,  and  the  plaintiff  may,  within  thirty 
days  after  the  return  thereof,  file  exceptions  to  the  same,  or  to  the 
sufficiency  of  the  surety  therein.  If  such  exception  be  sustained, 
the  court  shall  rule  the  said  officer  to  file  a  good  bond,  with  suf- 
ficient surety,  to  be  approved  by  it,  on  or  before  a  certain  day  to 
be  fixed  by  the  court.  If  he  fail  to  do  so,  he  and  his  sureties  in 
his  official  bond  shall  be  liable  to  the  plaintiff  as  for  a  breach  of 
such  bond ;  but  the  officer  shall  have  the  same  rights  and  remedies 
against  the  parties  to  any  bonds  so  adjudged  bad  as  if  he  were  a 
surety  for  them.     (Code  1887,  §  2973.) 

Revisers'  Note. — This  section  is  tafcen  from  section  2973  of  the  Code 
of  1887  without  subetantia]  change. 

Cited  but  not  construed  in  Kaylor  v.  Davy  Pocahontas  Co.,  118  Va. 
369,  87  S.  E.  551. 

See  Sams,  Attachment,  199;  4  Mln.  (3d  Ed.)  578,  659;  Barton,  C. 
Pr.    {2d  Ed.)    643. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  106,  section  11. 

See  Gregory's  Forms  No.  483. 

Sec.  6396.  How  interest  and  profits  of  property  applied  in  certain 
cases. — When  any  attachment  is  sued  out,  although  the  property  or 
estate  attached  be  not  replevied  as  aforesaid,  the  interest  and  profits 
thereof  pending  the  attachment  and  before  judgment,  may  be  paid 
to  the  defendant,  if  the  court  deem  it  proper.  (Code  1887,  §  2974.) 
Rervlsors'  Note. — This  section  is  taken  from  section  2974  of  the 
Code  of  1887,  though  the  latter  part  of  that  section  Is  omitted  becaosef 
sufficiently  covered  by  section  G304. 

Sec.  6397.  How  property  to  be  kept;  how  sold,  when  expensive  to 
keep  or  perishable. — Any  property  seized  under  any  attachment  and 
not  replevied  or  sold  before  judgment  shall  be  kept  in  the  same 
manner  as  similar  property  taken  under  execution;  but  such  as  is 
expensive  to  keep  or  perishable,  may  be  sold  by  order  of  the  court, 
or  of  the  judge  thereof  in  vacation;  such  sale  to  be  made  iit  the 
same  manner  as  if  it  were  a  sale  under  execution,  except  that  when 
the  claim  for  which  the  attachment  was  sued  out  is  not  yet  due  and 
payable,  or  the  court  or  judge  sees,  other  reason  for  directing  a 
credit,  the  sale  under  this  or  any  other  section  of  this  chapter  shall 
be  on  a  credit  until  the  time  it  is  due  and  payable,  or  such  other 
time  as  the  court  or  judge  may  direct ;  and  for  the  proceeds  of  sale, 
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bond  with  sufficient  surety  shall  be  taken,  payable  to  the  ofiScer,  for 
the  benefit  of  the  party  entitled,  and  shall  be  returned  by  the  officer 
to  the  court.  '(Code  1887,  §  2975.) 

Rerlsors'  Note. — This  section  is  taken  from  the  Code  of  1887,  sectioii 
2075,  without  snbstantial'  change. 

See  Sams,  Attachment,  201;  Barton,  L.  Pr.  (2d  EA.)  96S,  970; 
4  Min.  (3d  Ed.)  157,  578;  Barton,  C.  Pr.  (2d  Ed.)  644,  677. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  13. 

See  Gregory's  Forms  Nos.  274,  275,  322,  323,  324,  325,  326,  484. 

Sec.  6398.  Proceeding  against  defendant  for  debts,  etc.,  admitted 
to  be  due ;  when  debtor  may  claim  exemption  out  of  amotutt  due.— A 

defendant,  who,  at  the  time  of  service  of  the  attachment,  was  al- 
leged to  be  indebted  to  a  principal  defendant,  or  had  in  his  posses- 
sion personal  property  belonging  to  such  principal  defendant,  shall 
appear  in  person  and  submit  to  an  examination  on  oath  touching 
such  debt  or  personal  property,  or  he  may,  with  the  consent  of  the 
court,  file  an  answer  in  writing  under  oath,  stating  whether  or  not 
he  was  so  indebted,  and  if  so,  the  amount  thereof  and  the  time  of 
maturity,  or  whether  he  had  in  his  possession  any  personal  property 
belonging  to  said  principal  defendant  and,  if  so,  the  nature  and 
value  thereof.    If  it  appear  on  such  examination  or  by  his  answer 
that  at  the  time  of  the  service  of  the  attachment,  he  was  indebted  to 
the  principal  defendant,  or  had  in  his  possession  or  control  any 
goods,  chattels,  money,  securities  or  other  effects  belonging  to  the 
.said  defendant,  the  court  may  order  him  to  pay  the  amount  so 
owing  by  him,  or  to  deliver  such  effects  to  the  sheriff,  sergeant,  or 
other  person  designated  by  the  court  to  receive  the  same,  or  such 
defendant  may,  with  the  leave  of  the  court,  give  bond  with  ^ufBcient 
security,  payable  to  such  person  and  in  such  penalty  as  the  court 
shall  prescribe,  with  condition  to  pay  the  amount  owing  by  him,  and 
have  such  effects  forthcoming,  at  such  time  and  place  as  the  court 
may  thereafter  require,  but  the  principal  defendant,  if  a  house- 
holder or  head  of  a  family,  may  claim  that  the  amount  so  found 
owing  from  his  co-defendant,,  or  the  personal  property  in  his  pos- 
session, shall  be  exempt  from  liability  for  the  plaintiff's  claim;  aiid 
if  it  shall  appear  that  the  principal  defendant  is  entitled  to  such 
exemption,  then  the  court  shall  render  a  judgment  against  the  de- 
fendant answering  only  for  the  excess,  if  any,  beyond  the  exemp- 
tion to  which  the  principal  defendant  is  entitled.    An  answer  under 
oath  under  this  section  shall  be  deemed  prima  facie  to  be  troe. 
(Code  1887,  §  2976.) 

Rerlsors''  Xote. — ^This  section  is  taken  snbetaatlaUy  from  sectlM 
2976  of  the  Code  of  1887  with  some  miodiflcations. 

Xatnre  of  proceeding. — Garnishment  is  purely  a  statutory  proceed- 
ing, and  cannot  be  enforced  beyond  the  statutory  authority  under  wlu<* 
it  is  resorted  to.  It  can  have  no  aid  from  the  volunteer  acta  ol  tlie 
garnishee.     Biokle  v.  Chrlsman's  Adm'x,  76  Va.  678,  691. 

Garnishee  cannot,  by  his  silence  or  direct  confession,  aathoriie  t 
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judgment  against  property  in  his  hands  as  trustee  or  held  by  him  in  a 
fiduciary  character.     Id. 

This  section  contemplates  only  a  personal  Judgment  against  gar- 
nishee based  upon  proof  or  the  confession  of  the  garnishee  that  he  has 
effects  in  his  hands  belonging  to  the  debtor.     Id. 

An  attaching  creditor  can  have  no  Judgment  against  a  garnishee 
until  he  has  first  established  his  claim  against  his  debtor.  Withers  ▼. 
Fuller,  30  Grat.  547;  Gibson  v.  White,  3  Munt.  94. 

Court  may  decree  between  the  debtor  and  the  garnishee  what  may 
be  due  from  the  latter  to  the  former,  after  satisfying  the  claim  of  the 
plaintiff,  but  the  evidence  must  arise  from  the  pleadings  and  the  proof 
between  plaintiff  and  defendant.  Templeton  t.  Fauntleroy,  3  Rand. 
434. 

See  Kyle  v.  Connelly,  3  Leigh  719,  as  to  how  judgment  shall  be 
rendered  for  the  plaintiff  upon  an  attachment  for  debt  contracted,  hut 
not  due,  when  the  attachment  has  been  laid  on  goods  of  the  debtor,  and 
on  money  due  him  in  the  hands  of  garnishee,  where  the  value  of  the 
effects  attached  is  uncertain,  and  may  exceed  the  plaintiff's  claim. 

Garnishee  inay  interplead  third  person.  C.  &  O.  R.  Co.  v.*  Paine, 
29  Grat.  602. 

The  service  of  process  under  this  section  creates  a  lien  on,the  debt 
due  by  the  garnishee  to  th%  defendant,  but  does  not  create  the  relation 
of  creditor  and  debtor  under  sections  5186  and  6187  nor  confer  upon  the 
creditor  the  right  to  attack  a  sale  by  the  garnishee  which  did  not  con- 
form to  section  5187.  Trimble  v.  Covington  Co.,  112  Va.  826,  72 
S.  E.  724. 

CoriJoration  as  gami-shee. — A  corporation  may  be  summoned  and 
proceeded  against  as  a  garnishee;  its  answer  is  to  be  received  in  the 
only  mode  in  which  a  corporation  can  answer,  under  its  corporate  seal. 
B.  &  O.  R.  Co.  V.  Gallahue's  Adm'rs,  12  Grat.  656,  65  Am.  Dec.  254. 

Possession  by  garnishee. — Shares  of  stock  may  be  properly  con- 
sidered, for  the  purpose  of  attachment,  as  in  the  posseesion  of  tho  cor- 
poration in  which  the  shares  are  held,  and  such  corporation  may  be 
properly  summoned  as  garnishee  in  the  case.  C.  &  O.  R.  Co.  t.  Paine, 
29  Grat.   502. 

The  home  defendant  denies  that  he  has  any  effects  of  the  absent 
debtor  in  his  hands.  He  says  that  a  tract  of  land  which  had  belonged 
to  the  absent  debtor  had  been  purchased  by  himselt  and  paid  for.  As; 
however,  he  had  not  paid  the  amount  In  money,  and  the  accounts  which 
he  had  endeavored  to  establish  were  not  proved  to  the  satisfaction  of 
the  commissioners  and  the  court,  the  land  was  held  liable.  Kelly  t. 
Linkenhoger,  8  Grat.  104. 

Wlien  garnishee  is  indebted. — It  seems  that  this  section  refers  to  the 
debts  due  from  the  garnishee  to  the  defendant  at  the  time  of  the  service 
of  the  process  upon  the  garnishee.  B.  &  O.  R.  Co.  v.  Oallahue's  Adm'rs, 
12  Grat.  655,  65  Am.  Dec.  254. 

Quaere,  whether  the  statute  operates  upon  debts  which,  though 
owing  at  the  time  of  service  of  the  attachment  upon  the  garnishee,  are 
not  then  payable.  Id.  This  question  seems  now  to  be  settled  in  the 
affirmative  by  the  above  statute.  13  Va.  Law  J.  155.  See,  also,  10  Va. 
Law  J.  1. 

Money  is  left  with  one  member  of  a  firm  on  a  special  deposit,  and 
in  his  absence  it  is  entered  on  the  books  of  the  firm  to  the  credit  of  the 
depositor.  An  attachment  against  the  depositor  is  served  on  the  other 
member  of  the  firm.  The  attachment  binds  the  money.  PulUam  v.  Aler, 
15  Grat.  54. 

Contract  provides  that  contractor  cannot  recover  the  amount  of  the 
final  estimate  of  work  done  until  he  has  executed  a  release  under  seal. 
His  attaching  creditor  at  law  has  no  greater  right  against  the  company 
than  he,  and  therefore  cannot  recover  the  amount  unless  the  contractor 
has  executed  the  release.     B.  &  O.  R.  Co.  t.  McCullough,  12  Grat.  695. 

Where  the  amount  earned  by  the  contractor  may  be  forfeited  on  or 
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before  a  certain  date,  the  serylce  of  an  attachment  ibefore  that  date  will 
create  no  Hen  on  the  amount,  thou^rh  no  forfeiture  afterwards  occnre. 
B.  ft  O.  R.  Co.  V.  Oallahue's  Adm'rs,  14  Grat.  663. 

To  what  extent  garnishee  is  liable.— The  attachment  is  a  lien  upon 
the  debts  and  effects  of  the  absent  debtor  In  the  hands  of  tbe  home  de- 
fendant at  the  time  the  attachment  was  serred,  but  does  not  extend  to 
debts  and  effects  which  thereafter  come  into  the  hands  of  such  defendant 
Farmers'  Bank  v.  Day,  6  Gratt.  360;  Haffey  v.  Miller,  6  Grat  464. 

Where  ^mishee  holds  effects  belonging  to  the  defendant,  be  shonkl 
be  considered  personally  responsible  only  for  so  much  as  be  may  have 
consumed  or  appropriated  to  his  own  use  or  tor  the  profits  he  ma;  hare 
received.     Gibson  v.  White,  3  Mun(.  94. 

Attaching  creditor  should  be  decreed  only  so  much  oif  the  debt 
gamisheed  aa  is  equal  to  his  demand.  Watts'  Ex'rs  t.  Robertson,  4  Hen. 
&  M.  442. 

In  equity  the  garnishee  may  set  up  any  equitable  defence  whidi 
shows  that  in  equity  he  owes  no  debt  to  the  absent  defendant  Glasaell 
T.  Thomas,  3  Leigh  113.  Under  the  present  chapter,  the  proceeding  it 
an  original  proceeding,  in'  the  nature  of  a  proceeding  at  law,  with  equity 
powers  given  wherever  necessary  to  attain,  the  ends  of]  justice. 

Garnishee  Is  entitled  to  have  his  claim  for  keeping  the  attached 
property^rst  satisifled  out  of  the  proceeds  as  against  the  attaching  credi- 
tor.    Williamson  v.  Gayle,  7  Grat.  152.         ' 

Garnishee  will  be  compelled  to  pay  Interest  unless  he  makes  a 
legal  tender  or  brings  the  money  Into  court.  Ross  v.  Austin,  4  Hen.  i 
M.   602;    Templeton  v.  Fauntleroy,   3  Rand.,  434. 

Payment  to  receiver.^A  payment  by  the  garnishee  to  receiver  ap- 
IK>inted  by  the  court  is  a  valid  payment,  and  a  discharge  of  his  indebted- 
ness as  to  the  attaching  creditor.     Withers  v.  Fuller,  30  Grat.  647. 

In  i4»pellate  conit. — ^Though  the  service  of  an  attachment  upon  the 
garnishees  and  the  return  thereon  be  irregular,  yet,  if  they  appear  and 
defend  without  objecting  to  the  irregularity,  they  cannot  make  the 
objection  in  the  appellate  court.     PuUiam  t.  Aler,  16  Grat  64. 

Generally. — ^As  to  sittis  of  debt  tor  purpose  of  garnishment,  see  4 
Va.  Lew  Reg.  399,  471. 

As  to  garnishment  of  a  non-resident  garnishee,  see  4  Va.  Law  RtS- 
727. 

See  4  Mln.  (3d  Ed.)  581;  Barton,  L.  Prl  (2d  ESd.)  836.  953,96!!, 
992,  993;  Sams,  Attachment,  203,  et  seq.;  Barton,  C.  Pr.  (2d  Ed.)  (21, 
624,  637,  646,  649;  Burks'  PL  &  Pr.,  p.  706. 

Discussed,  13  Va.  Law  J.  166. 

Form  of  forthcoming  or  delivery  bond  by  garnishee  on  attachment, 
when  levy  Is  made,  4  Min.  (3d  Ed.)  1625,  1637;  of  forthcoming  or 
delivery  bond  by  garnishee  on  attachment,  after  his  liability  is  ascertained, 
Id.  1625,  1627. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotation*, 
chaipter  106,  section  14. 

See  Gregory's  Forms  Nos.  271,  327,  328,  329,  402. 

Sec.  6399.  If  a  defendant  indebted  to,  or  having  effects  of  the 
principal  defmidant  fail  to  appear  what  court  may  do.— If  the  at- 
tachment be  served  on  a  defendant  who  the  petition  alleges  is  in- 
debted to,  or  has  in  his  possession  effects  of,  the  principal  defend- 
ant, and  he  fail  to  appear,  the  court  may  either  compel  him  to  ap- 
pear, or  hear  proof  of  any  debt  owing  by  him,  or  of  effects  in  hi* 
hands  belonging  to  said  defendant  in  such  attachment,  and  make 
such  orders  in  relation  thereto  as  if  what  w  so  proved  haA  appeared 
on  his  examination.    (Code  1887,  §  2977.) 

Revisors'  Note^ — ^This  sectton  is  taken  front  8ecti<m  8077  of  the  Code 
of  1887  with  sU^t  modlllcatknis. 
(2962) 
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Barton,  L.  Pr.  (2(1  Ed.)  993;  4  Mln.  (3d  Ed.)  582;  Sama,  AtUch- 
ment,  211;  Burks'  PI.  &  Pr.,  pp.  661,  662.  705. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  15. 

See  Gregory's  Forms  No.  270. 

Sec.  6400.  When  plaintiff  suggests  that  a  defendant  has  not  ftdly 
disclosed  the  debts  owing  by  him,  etc.,  how  court  to  ascertain  same. 

— "When  it  is  suggested  by  the  plaintiff  in  any  attachment  that  a  co- 
defendant  has  not  fully  disclosed  the  debts  owing  by  him,  or  effects 
in  his  hands  belonging  to  the  principal  defendant  in  such  attach- 
ment, the  court,  without  any  formal  pleading,  shall  inquire  as  to 
such  debts  and  effects,  or,  if  either  party  demand  it,  shall  cause  a 
jury  to  be  impaneled  for  that  purpose,  and  proceed  in  respect  to 
any  such  found  by  the  court  or  the  jury,  in  the  same  manner  as 
if  they  had  been  confessed  by  such  co-defendant.  If  the  judgment 
of  the  court  or  verdict  of  the  jury  be  in  favor  of  such  co-defend- 
ant, he  shall  have  judgment  for  his  costs  against  the  plaintiff.  (Code 
1887,  §  2978.) 

Revisors'  Note. — ^This  section  is  taken  from  section  2078  of  the 
Code  of  1887  with  slight  modiflcations. 

See  Sams,  Attachment,  210;  4  Min.  (3d  Ed.)  581;  Barton,  L.  Pr. 
(2d  Ed.)    837. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  16. 

See  Gregory's  Forms  No.   328. 

Sec.  6401.  When  attachment  not  serv«d  othar  attachments  to  is- 
sue; when  order  of  publication  to  be  made. — ^Wh«Q  an  attAchment  is 
returned  not  served  on  a  principal  defendant  (whether  levied  on 
property  or  not)  further  attachments  and  summons  may  be  issued 
until  service  is  obtained  on  him,  if  he  be  a  resident  of  this  State. 
If  for  any  cause  service  cannot  be  had  in  this  State,  upon  afSdavit 
of  that  fact,  an  order  of  publication  shall  be  made  against  him. 
(Code  1887,  §  2979.) 

Revisors'  Not«. — This  section  is  taken  from  section  2970  of  the 
Code  of  1887,  but  is  materially  cliani^ed.  The  object  is  to  have  service 
oi^  the  defendant  In  all  cases  if  it  can  be  had,  whether  the  property  has 
been  levied  on  or  not. 

Jurisdiction  cannot  be  acquired  of  the  fund  attached  by  service  of 
process  on  the  garnishee  only,  no  legal  service  being  had  on  the  non- 
resident.     Dorr's  Adm'r  v.  Rohr,  82  Va.  359,  3  Am.  St.  Rep.  106. 

For  other  cases  under  the  former  section,  see  Petty  v.  Frlck  Co., 
86  Va.  501,  10  S.  E.  886;  Water  Front  C.  Co.  v.  Smlthfleld  Co.,  114  Va. 
482,  76  S.  E.  937,  18  Va.  L.  Reg.  939  and  note. 

Sec.  6402.  Who  may  make  defense  to  attachment. — ^Any  of  the  de- 
fendants in  any  such  attachment,  or  any  party  to  any  forthcoming 
bond  given  as  aforesaid,  or  the  officer  who  may  be  liable  to  the 
plaintiff  by  reason  of  such  bond  being  adjudged  bad,  or  any  person 
authorized  by  section  sixty-four  hundred  and  seven  to  file  a  peti- 
tion, may  make  defense  to  such  attachment,  but  the  attachment  shall 
not  thereby  be  discharged,  or  the  property  levied  on  released.  (Code 
1887,  §  2980.) 
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Revlsors'  Note. — This  section  is  taken  trom  section  2080  of  the 
Code  of  1867  wltii  no  substantial  change. 

See  4  Mln.  (3d  Ed.)  157,  679,  659;  Barton,  L.  Pr.  (2d  Ed.)  983; 
Sams,  Attachment,  224  et  seq.;  Barton,  C.  Pr.  (2d  Ed.)  655,  656. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotatioiu, 
chaipter  106,  section  18. 

See  Oregory's  Forms  No.  330;  following  section  and  notes. 

Sec.  6403.  What  defenBe  m&j  be  made  to  attachmrats.— Any  d^ 
fendant  may  show  that  the  court  is  without  jurisdiction  to  hear  and 
determine  the  controversy. 

The  principal  defendant,  if  not  served  with  process,  may  appear 
specially  and  show  that  the  attachment  was  issued  on  false  sugges- 
tion or  without  sufficient  cause,  in  which  event  the  attachment  shall 
be  quashed. 

Any  person  claiming  title  to,  an  interest  in,  or  a  lien  upon  the 
property  attached,  or  any  part  thereof,  after  being  admitted  as  a 
party  defendant,  if  not  already  a  defendant,  and  the  principal  it- 
fendant,  may  contest  the  liability  of  the  principal  defendant  for  the 
petitioner's  claim,  in  whole  or  in  part,  by  proof  of  any  matter  which 
would  constitute  a  good  defense  by  the  principal  defendant  to  an 
action  at  law  on  such  claim,  and  may  also  show  that  the  attach- 
ment was  issued  on  false  suggestion,  or  without  sufficient  canse.  The 
principal  defendant  may  also  file  set-offs  as  in  an  action  at  law. 

Other  defendants  shall  be  limited  to  defenses  personal  to  them- 
selves, or  which  may  prevent  a  liability  upon  them  or  their  prop 
erty. 

The  court  in  which  an  attachment  is  pending,  or  the  judge  of  snch 
court  in  vacation  may,  either  before,  or  at  any  time  after,  an  at- 
tachment has  been  returned,  on  motion  of  the  principal  defendant, 
or  any  defendant  claiming  title  to,  an  interest  in,  or  a  lien  upon  the 
property  attached,  or  any  part  thereof,  after  reasonable  notice  to 
the  attaching  creditor,  hear  testimony  and  quash  the  attachment,  if 
of  opinion  that  the  attachment  is  invalid  on  its  face,  or  was  issued 
on  false  suggestion,  or  without  sufficient  cause.  When  the  attach- 
ment is  properly  sued  out,  and  the  case  is  heard  upon  its  merits,  if 
the  court  be  of  opinion  that  the  claim  of  the  plaintiff  is  not  estab- 
lished, final  judgment  shall  be  given  for  the  defendant.  In  either 
case,  he  shall  recover  his  costs,  and  there  shall  be  an  order  for  the 
restoration  of  the  attached  effects.    (Code  1887,  §  2981.) 

Revisors*  Note. — ^This  Is  taken  from  section  2981  of  the  Code  of 
1887,  but  there  are  some  material  chanjces.  The  principal  d^aidaat  i> 
allowed  to  flie  aet-offa  as  In  an  action  at  law.  Some  doubt  was  formcrif 
expressed  on  this  subject.  Defendants  who  are  mere  gamisbees  ud 
have  no  interest  in  the  subject-matter  ought  not  to  be  allowed  to  def»d 
the  attachment.  This  right  is  limited  to  the  principal  defendant,  off 
to  parties  who  claim  title  to,  an  interest  In,  or  lien  upon,  the  propertr  *^ 
tached.  Garnishees  should  not  be  allowed  to  dispute  either  the  pW** 
tUTs  claim  or  the  right  to  sue  out  the  attachment,  and  especiallr  tli^ 
should  not  be  allowed  to  show  that  the  attachment  was  issued  oa  we 
suggestion  or  without  sufficient  canse.  Thev  hare  no  interest  In  AC 
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matters.  They  are  allowed  to  make  any  defense  which  Is  personal  to 
ihomselves,  or  which  will  prevent  a  liability  upon  them  or  tfaeir  property. 
This  right  Is  accorded  tliejii,  but  other  defenses  are  denied  to  snch 
defendants. 

Jm-Lsdiction. — The  levy  of  the  attachment  is  the  foundation  of  the 
suit.  If  the  property  attached  be  not  the  defendant's  property,  the  court 
is  without  jurisdiction.  Culbertson's  Representative  v.  Stevens,  82  Va. 
406,  4  S.  B.  607;  Craig  v.  Williams,  90  Va.  500.  18  S.  B.  899,  44  Am. 
St.  Rep.  934.  Officer's  return  must  show  sufficient  levy.  Robertson  v. 
Hoge,  83  Va.  124,  1  S.  E.  667. 

Though  the  defendant  has  given  a  forthcoming  bond,  the  court  has 
jurisdiction  to  abate  the  attachment.  Claflin  v.  Steenbock,  18  Grat 
845. 

Appearance  to  move  to  quash  an  attachment  on  account  of  irregrular 
service  of  process  is  not  such  appearance  to  the  action  as  waives  alleged 
defects.      Petty  v.  The  Frick  Co.,  86  Va.  501,  10  S.  E.  886. 

Sofflcient  cause. — As  to  sufficiency  of  attachment  itself,  the  issue 
is  not  what  the  plaintiff  may  have  believed  or  had  probable  cause  to  be- 
lieve, but  the  actual  existence  of  the  facts  in  the  affidavit  (now  petition. 
See  section  6383).     Sublett  v.  Wood,  76  Va.  318;   1  Va.  Law  Reg.  232. 

The  question  is  whether,  upon  all  the  evidence,  there  Is  reasonable 
ground  or  probable  cause  to  believe  the  defendant  was  doing  the  act 
which  authorized  the  attachment,  and  not  whether  the  facts  as  they 
appear  to  the  affiant,  though  only  a  small  part  of  the  facts  of  the  case, 
afforded  him  reasonable  ground  for  such  belief.  Claflin  v.  Steenbock, 
18  Grat.  845. 

For  the  difference  between  sufficient  and  probable  cause,  see  1  Va. 
Law  Reg.  232. 

Proceedings  invalid  upon  their  face. — The  remedy  by  attachment 
against  the  estate  of  a  non-resident  is  wholly  statutory,  harsh  in  its 
operation,  and  the  proceeding  must  show  upon  Its  face  that  the  require- 
ments of  the  statute  have  been  wholly  compiled  with.  McAllister  v. 
Guggenheimer,  91  Va.  317,  21  S.  B.  475. 

The  court  should,  of  its  own  motion,  dismiss  an  Irregular  attach- 
ment when  there  has  been  no  appearance  by  the  non-resident  debtor; 
and  no  personal  service  upon  him.  McAllister  v.  Guggenheimer,  91  Va. 
317,  21   S.  E.  475;   Mantz  v.  Hendley,  2  Hen.  &  M.  308. 

The  return  must  show  that  the  attachment  was  levied  on  the  prop- 
erty of  the  defendant  in  order  to  make  it  valid.  Robertson  v.  Hoge, 
83  Va.  124,   1   S.  E.   667;   Offtendinger  v.  Ford,  86  Va.  917,   12  S.  E.  1. 

If  the  affidavit  was  defective,  the  remedy  was  by  motion  to  quash 
the  attachment.  Anderson  v.  Johnson,  32  Grat.  558.  See  section  6382, 
which  provides  that  "The  principal  defendant  and  any  other  defendant 
who  seeks  to  defeat  the  petitioner's  attachment,  may  demur  to  the  peti- 
tion," etc.  In  Northern  Neck  Bank  v.  Gilbert  P.  Co.,  114  Va.  658, 
77  S.  E.  4  51,  it  was  held  under  the  former  law  that  the  court  was  not 
precluded  from  abating  the  attachment  because  at  a  former  stage  of  the 
proceeding  a  motion  to  abate  was  overruled,  if  upon  further  consideration 
it  was  satisfied  that  the  writ  had  been  issued  upon  an  Insufficient  affidavit. 

Subsequent  attachinar  creditor. — The  subsequent  attaching  creditor 
may  contest  the  right  of  the  first  attaching  creditor  to  recover.  Mc- 
Cluny  v.  Jackson,  6  Grat.   9  6. 

Vacation  owlers. — A  judgment  in  vacation  was  not  final,  and  did 
not  supersede  the  defendant's  right  to  make  defence  at  the  trial  in 
term.     Dunlap  v.  Dillard,   7  7  Va.  847. 

The  power  given  to  the  circuit  judge  in  vacation  to  quash  the  at- 
tachmpnt  did  not  conflict  with  any  other  provision  of  this  chapter. 
Dunlap  V.  Dillard,  77  Va.   847. 

Burden  of  proof. — On  motion  to  abate,  the  onus  is  on  the  plaintiff 
to  show  that  the  attachment  was  issued  on  sufficient  cause,  and  he  may 
therefore  be  required  to  Introduce  his  evidence  first.     Wright  v.  Rambo, 
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21  Grat.  158;   Sublett  r.  Wood,  76  Va.  818;   Burruss  t.  Tnmt,  88  Va. 
980.  14  S.  E.  845.  ^ 

Frandnlent  intent. — Fraudulent  intention  must  be  proved.  It  b  not 
sufficient  that  creditors  believe  and  allege  its  existence.  Wlngo  t. 
Purdy,  87  Va,  472,  12  S.  E.  970;  Bumuw  v.  Trant,  88  Va.  980.  14 
S.  E.  846. 

Mere  faUure  to  record  a  deed  of  trust  is  not  evidence  of  such  intent 
Bumiss  V.  Trant,  88  Va.  980,  14  8.  E.  845. 

Plea  in  abatean^it. — ^A  plea  in  abatement  to  an  attachment  under 
the  'former  law  ou^rht  not  to  have  concluded  with  praying  Judgment  U 
the  plaintiff  ought  to  have  and  maintain  his  attachment  and  action,  bat 
only  that  the  attachment  be  quashed.  Mantz  v.  Headley,  2  Hen.  k  M. 
308.  For  pleadings  in  attachments  under  this  chi^tter  see  section  £382. 
Motion  to  quash,  see  section  6403. 

Final  Jndgment. — The  authority  given  the  court  to  enter  Indgment 
abating  the  attachment  may  be  exercised  at  any  time  before  a  Snal 
judgment  has  been  entered  disposing  of  the  property  attached.  Nortlieni 
Neck  Bank  v.  Gilbert  P.  C5o.,  114  Va.  658,  77  8.  B.  451. 

Under  the  former  law  a  final  judgment  in  an  action  without  nuk- 
ing any  disposition  of  the  ancillary  proceeding  by  attachment  neces- 
sarily operated  as  a  release  of  the  attached  effects.  Kaylorv.  Pocationtu 
Co.,  118  Va.  369.  87  8.  E.  551. 

The  case  cited  in  the  preceding  paragraph  coold  not  arise  nnder 
the  present  law,  as  the  proceeding  is  not  ancillary  in  any  case.  For  at- 
tachments in  connection  with  pending  suits  or  actions  see  sections  6410 
and  revisors'  note. 

Appellate  conrt. — If  affidavit  (nov  petition)  be  not  objected  to  in 
lower  court,  it  cannot  be  objected  to  in  the  appellate  court.  Anderaos 
T.  Johnson,  32   Grat.   668. 

If  the  garnishees  appear  to  the  action  and  defend  it  without  object- 
ing to  the  irregularity  in  the  service  or  return,  they  cannot  afterwards 
make  the  objection  in  the  appellate  court.     PuUiam  v.  Aler,-  15  Grat  Si. 

As  it  appears  from  the  record  that  the  triad  court  bad  no  jurisdic- 
tion to  issue  an  attachment,  the  objection  may  be  raised  in  the  appellate 
court  for  the  first  time.  Farst  t.  Banks,  101  Va.  208,  8  Va.  Law 
Reg.  821,  43  8.  E.  360. 

Objections  to  the  irregularity  of  attaehmwnt  proceedings  may  be 
taken  advantage  of  In  apveUate  court,  although  not  raised  in  the  trial 
court.     McAllister  v.  Guggenheimer,  91  Va.  317,  21  S.  E.  475. 

Upon  a  foreign  attachment  in  chancery,  the  home  defendant  could 
not  in  the  appellate  court  contest  the  justice  of  a  decree  as  againit  tie 
absent  debtor,  but  only  so  much  of  it  as  affected  himself.  Heffeman's 
Adm'r  ▼.  Grymes'  Adm'r,  2  Lftlgh  612. 

GeneraUy.— As  to  tenant  removing  his  effects  from,  leased  pronises, 
see  section  6416  and  notes. 

See  Sams,  Attachment,  224  et  seq.;  Barton,  L.  Pr.  (2d  Ed.)  Mi 
4  Min.  (3d  Ed.)  156,  579,  660;  Barton,  C.  Pr.  (2d  Ed.)  657;  Borto" 
Pleading  and  Practice,  pp.  718,  721,  724;  Ltttell  T.  Julias  Lansbnrg 
Furniture  &  Carpet  Co.,  96  Va.  642,  32  8.  C  63. 

For  W.  Va.  decisions  on  similar  statute,  see  Jnstis'  Annotatioaa, 
chapter  106,  section  19. 

See  Gregory's  Forms  Nos.  272,  273,  363. 

Sec.  6404.  When  attadiinent  to  be  dismissed;  when  cause  to  b* 
retained  and  proceeded  to  jndgment. — If  the  principal  defendant  lias 
not  appeared  generally,  nor  been  served  with  process,  and  the  »1« 
ground  of  jurisdiction  of  the  court  is  the  right  to  sue  out  the  at- 
tachment, and  this  right  be  decided  against  the  petitioner,  the  peti- 
tion shall  be  dismissed  at  the  costs  of  the  petitioner;  but  if  thO 
plaintiff's  claim  be  due  at  the  hearing,  and  the  court  would  otiier- 
wise  have  jurisdiction  of  an  action  against  such  defendant  for  the 

(2966) 


Digitized  by 


Google 


:!h.  269] 


ATTACHMENTS 


§6405 


;ause  set  forth  in  the  petition,  and  said  defendant  has  appeared 
jenerally,  or  been  served  with  process,  it  shall  retain  the  cause  and 
proceed  to  final  judgment  in  like  manner  as  if  it  had  been  a  motion 
natured  for  hearing  under  section  six  thousand  and  forty-six. 

Rovisors'  Note. — This  section  is  new,  and  allows  the  court  to  proceed 
o  judgment  against  the  defendant  if  he  has  appeared  generally  or  been 
ierved  with  process,  althoujih  the  attachment  may  be  quashed. 

The  attaching  creditor  proving  his  debt  was  entitled  to  a  personal 
iecree  against  his  absent  debtor,  thoagh  the  property  attached  might  ba 
idjudged  to  other  persons.     Schofield  v.  Cox,  8  Grat.  533. 

If  absent  debtor  appeared  there  could  be  both  a  personal  decree 
md  a  decree  subjecting  the  attached  effects.  O'Brien  v.  Stephens,  11 
3rat.  610. 

Sec.  6405.  Judgment,  etc.,  of  court  when  claim  of  plaintiff  estab- 
iahed ;  real  estate  to  be  sold  last ;  sale  thereof  under  attachment  at 
aw. — If  the  claim  of  the  plaintiff  be  established,  judgment  shall  be 
•endered  for  him,  and  the  court  shall  dispose  of  the  specific  property 
levied  on,  as  may  be  right,  and  order  the  sale  of  any  other  effects 
)r  real  estate  which  shall  not  have  been  previously  released  or  sold 
inder  this  chapter,  and  direct  the  proceeds  of  sale,  and  whatevei 
!lse  is  subject  to  the  attachment,  including  what  is  embraced  by  such 
forthcoming  bond,  to  be  applied  in  satisfaction  of  the  judgment. 
But  no  real  estate  shall  be  sold  until  all  other  property  and  money 
subject  to  the  attachment  have  been  exhausted,  and  then  only  so 
much  thereof  as  is  necessary  to  pay  the  judgment.  Upon  a  sale  of 
real  estate,  under  an  attachment  the  court  shall  have  the  same  pow- 
ers and  jurisdiction,  and  the  like  proceedings  thereon  may  be  had, 
as  if  it  were  a  sale  of  real  estate  by  a  court  of  equity  exercising 
general  equity  powers.     (Code  1887,  §  2982.) 

Kevi.sors'  Note. — This  section  is  taken  from  section  29S2  of  the 
Code  of  1887  without  .substantial  change. 

Establishment  of  plaintiff's  claim. — ^An  attaching  creditor  can  have 
no  judgment  against  a  garnishee  until  he  has  first  eetablisbed  bis  claim 
igainst  his  debtor.     Withers  v.  Puller,  30  Grat.   647. 

Judgment  should  be  first  entered  against  the  debtor,  and  then  the 
sarnishee  should  be  ordered  to  pay  It.  George  v.  Blue,  3  Call  455  (2d 
Ed.)   394:   Gibson  v.  White,   3   Munf.    94. 

Personal  decree. — The  attaching  creditor,  having  established  his 
debt,  was  entitled  to  a  personal  decree  against  the  absent  debtor,  though 
the  whole  property  attached  was  exhausted  In  paying  the  debt  of  the 
home  defendant.  Williamson  v.  Gayle,  7  Grat.  152;  Schofield  v.  Cox, 
8  Grat.  533.  See  Hairston  v.  Medley,  1  Grat.  96.  See  section  6404,  as 
to  when   cause  shall   be   retained  and   proceeded  to  judgment. 

Priorities. — The  fund  arising  from  the  sale  should  be  applied  ac- 
nording  to  the  priorities  of  the  liens  upon  the  thing  sold.  Schofleld  t. 
Cox,  8  Grat.  .'S33. 

Security. — Decree  (now  judgment)  should  provide  for  the  plaintiff's 
giving  security  as  required  by  section  6406.  Watts'  Ex'rs  v.  Robertson. 
4  Hen.  &  M.   442. 

Inter*>st- — If  the  attachment  demands  only  principal  sum  and  costs, 
the  court  cannot  give  judgment  for  interest.  George  v.  Blue,  3  Call  455 
(2d  Ed.)    394. 

Sale  to  satisfy  Instalments. — ^Where  the  debt  of  the  attaching  credi- 
tor is  payable  in  instalments,  some  of  which  hare  and  others  have  not 
fallen  due  at  the  time  of  the  decree   (now  Judgment),  the  court  should 
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direct  the  sale  ot  only  bo  much  of  the  subject  as  Is  necessary  to  satiifr 
the  instalments  already  due.  Watts  T.  Kinney,  3  Leigh  272,  23  Am. 
Dec.  266. 

Delivery  of  property. — The  court's  order  for  the  defendant's  de- 
livery of  the  attached  and  replevied  property  to  the  sheritT  shonld  b« 
reasonable  as  to  the  time  and  place  of  delivery.  Dunlap  v.  Dlllard,  77 
Va.  847. 

Generally. — It  was  error  to  decree  for  plaintiff  -without  affidavit  of 
defendant's  non-reeideuce.     Brien  v.  Pittman,  12  Leigh  379. 

See  Sams,  Attachment,  247  et  seq.;  4  Min.  (3d  Ed.)  580,  660;  Bar- 
ton, L.  Pr.   (2d  Bd.)   975,  976;  Barton,  C.  Pr.   (2d  Ed.)   646,  677. 

The  question  noted  by  the  reporter  in  Lancaster  v.  Wilson,  27  Orat 
624,  as  to  the  iurlsdiction  ot  the  court  in  a  common-law  cause  to  ma!u 
sale  and  conveyance  of  real  property  under  an  attachment,  as  an  "im- 
portant  practical  question,"  has  been  set  at  rest  by  the  last  clause  of 
this  section.     13  Va.  Law  J.  169. 

Discussed,  1  Va.  Law  J.  587. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotatlom, 
chapter  106,  section  20. 

See  Gregory's  Forms  Nos.  274,  322,  323,  324,  325,  326,  327.  328, 
329. 

Sec.  6406.  When  plaintiff  not  to  have  benefit  of  the  preceding  in- 
tion  until  he  gives  bond. — ^If  the  principal  defendant  has  not  ap- 
peared or  been  served  with  a  copy  of  the  attachment  ten  days  ht- 
fore  such  judgment,  the  plaintiff  shall  not  have  the  benefit  of  the 
preceding  section  unless  and  until  he  shall  have  given  bond  with 
sufficient  surety  in  such  penalty  as  the  court  shall  approve,  with 
condition  to  perform  such  future  order  as  may  be  made  upon  the 
appearance  of  said  defendant  and  his  making  defense.  If  the  plain^ 
iff  fail  to  give  such  bond  in  a  reasonable  time,  the  court  shall  dis- 
pose of  the  estate  attached,  or  the  proceeds  thereof,  as  to  it  shaU 
seem  just.    (Code  1887,  §  2983.)  ' 

Revisers'  Note. — This  section  is  taken  from  section  8988  of  the 
Code  of  18S7.  The  only  c^iange  made  In  this  section  is  to  cat  down  the 
time  for  the  service  of  the  attactiment  from  sirty  days  to  ten  days. 

Bond  required  by  thls^  section  need  not  be  given  after  time  meo- 
tioned  in  section  6411  has  'expired.     Ross  v.  Austin,  4  Hen.  &  M.  502. 

If  a  copy  of  the  attachment  was  served  on  the  defendant  sixty  'no* 
ten)  days  before  a  decree  (now  judgment)  for  the  sale  of  the  land  at- 
tached, sale  may  be  made  without  requiring  the  bond  required  by  the 
statute.     Anderson  v.  Johnson,  32  Qrat.  658. 

See  4  Min.  (3d  Ed.)  580,  660;  Barton,  L.  Pr.  (2d  Ed.)  $76;  Sams. 
Attachment,  254;  Barton,  C.  Pr.  (2d  Ed.)  647,  678;  Burks'  PI.  &  ^^• 
pp.  712,  726,  727. 

Sec.  6407.  How  and  when  claims  of  other  persons  to  the  property 
tried. — ^Any  person  may  file  his  petition,  at  any  time  before  the  prop- 
erty attached  as  th,e  estate  of  a  defendant  is  sold,  or  the  proceeds 
of  sale  paid  to  the  plaintiff  under  the  judgment,  disputing  the  valid- 
ity of  the  plaintiff's  attachment  thereon,  or  stating  a  claim  thereto, 
or  an  interest  in  or  lien  on  the  same,  under  any  other  attachment  or 
otherwise,  and  its  nature,  and  upon  giving  security  for  costs,  the 
court,  without  any  other  pleading,  shall  inquire  into  such  claim,  or, 
if  either  party  demand  it,  impanel  a  jury  for  that  purpose,  and  if  it 
be  found  that  the  petitioner  has  title  to,  or  a  lien  on,  or  any  interest 
in,  such  property,  or  its  proceeds,  the  court  shall  make  such  order 
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as  may  be  necessary  to  protect  his  rights,  the  costs  of  which  inquiry 
shall  be  paid  by  either  party,  at  the  discretion  of  the  court.  (Code 
1887<  §  2984.) 

Bevlsors*  Note. — This  is  taken  from  section  2984  of  the  Code  of 
1887  wlthont  substantial  change. 

Object  of  section. — This  seotlon  was  intended  for  the  protectlou  of 
the  rights  of  the  third  person,  and  not  of  the  plaintiff  In  the  attachment; 
therefore  a  plaintiff  in  attachment  who  has  a  deed  of  trust  on  the  property 
attached  cannot  unite  with  the  trustees  in  the  deed,  and  come  Into  the 
attachment  suit  by  petition,  and  ask  to  have  the  trust  property  delivered 
to  the  trustee.  Ldttell  t.  Julius  Lansburg  Furniture  &  Carpet  Co.,  96 
Va.  542,  32  S.  B.  63. 

Who  may  appear. — A  subsequent  attaching  creditor  may  appear  to 
the  first  attachment,  and  either  In  his  own  name  or  in  the  name  of  the 
debtor  contest  the  right  of  the  first  attaching  creditor  to  recover.  Mc- 
Cluny  y.  Jackson,  6  Grat.  96. 

Plaintiff  In  one  attachment  may  enjoin  the  sale  of  the  attached 
effects  under  order  in  a  subsequent  attachment.  Moore  t.  Holt,  10 
Grat.  284. 

Proper  Issue. — The  proper  Issue  to  be  tried  is  "whether  or  not  peti- 
tioner has  any  title  to,  lien  on,  or  Interest  In  the  attached  property  or  its 
proceeds."     Starke  v.  Scott,  78  Va.  180. 

Garnishee  may  interplead  third  person.— Where  garnishee  flies  on 
aflSdayit  with  its  answer  alleging  that  ^ome  third  person  claims  the 
property,  the  court  should  require  such  third  person  to  appear  and  state 
the  nature  oil  his  claim,  and  maintain  or  relinquish  the  same.  If  in 
anch  procedings  the  stock  attached  should  appear  to  be  liable  to  the 
lien  of  the  attachment,  it  ought  to  be  sold  for  the  satisfaction  of  the 
same,  under  'an  order  of  the  court  made  for  that  purpose,  but  there 
should  be  no  judgment;  against  the  company  unless  the  lien  of  the  attach- 
Ing  creditor  was  lost  by  its  action.  C.  ft  O.  R.  Co.  t.  Paine,  29  Grat. 
602. 

HcArlng  by  consent. — Where,  in  attachment  against  property  of  non- 
resident debtors,  who  have  not  been  served  with  process  personally  or 
by  publication,  complainants  consent  to  the  hearing  of  the  motion,  by 
claimant  of  the  property,  to  abate  the  attachment,  decree  abating  the 
attachment,  and  declaring  the  estate  not  to  belong  to  the  said  debtors, 
was  not  premature  or  erroneous.  Kern  v.  Wyatt.  89  Va.  885.  17  S. 
B.  549. 

Jnrlsdiction. — ^When  the  attachment  is  quashed  court  has  no  Juris- 
diction to  pass  upon  a  petition.  Littell  v.  Julius  Lansburg  Furniture  & 
Carpet  Co.,  96  Va.  542,  32  S.  B.  63. 

Generally. — Error  In  deciding  the  ownership  of  attached  property 
Is  one  of  fact,  and  could  be  corrected  only  by  appeal,  and  not  by  bill  of 
review.     Kern  v.  Wyatt,  89  Va.  885,  17  S.  E.  649. 

See  Sams,  Attachment,  229;  Barton,  L.  Pr.  (2d  Ed.)  983,  987;  4 
Min.  (3d  Ed.)  158,  578,  661;  Barton,  C.  Pr.  (2d  Ed.)  652;  Burks'  PI. 
ft  Pr..  pp.  710,  717.  718,  725. 

For  W.  Va.  decisions  on  similar  statute,  seo  Justis'  Annotations, 
chapter  106,  section  23. 

See  Gregory's  Forms  Kos.   224,  330. 

Sec.  6408.  Levy  of  attachmoat  on  effects,  etc.,  of  defendant  in 
hands  of  officer  under  process;  lien  thereof. — ^Where  an  officer  has 
in  his  possession  or  custody  money  or  eflFects  of  the  defendant  held 
under  an  attachment  executed,  or  other  legal  process,  a  delivery  to 
such  officer  of  an  attachment  under  this  chapter  shall  be  deemed  a 
levy  thereof  as  to  such  money  or  effects,  and  constitute  a  lien  there- 
on from  the  time  of  such  delivery.  (Code  1887,  §  2985.) 
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See  Sams,  Attacbonent,  139;  Bartoii,  I>.  Pr.  (2d  Ed.)  830,  957,  Hi, 
993. 

'Discussed,  9  Va.  Law  J.  1. 
Sec.  6409.  Amendments. — Such  amendments  shall  be  allowed  of 
the  petition,  answer,  grounds  of  defense,  and  of  any  of  the  oAer 
proceedings  in  the  attachment  as  shall  be  conducive  to  the  attain- 
ment of  the  ends  of  substantial  justice,  and  upon  such  terms  as  to 
continuance  and  costs  as  may  seem  proper.  The  amendment  when 
made,  shall,  as  against  the  principal  defendant,  and  as  to  clainu 
against  him  existing  at  the  time  the  attachment  was  issued,  relate 
back  to  the  time  of  the  levy  of  the  attachment,  unless  otherwise  di- 
rected. No  attachment  shall  be  quashed  or  dismissed  for  mere 
formal  defects. 

Rerisors'  If  ote.— This  is  a  new  section.  There  seems  to  be  bo  good 
reason  wigr  a  creditor  who  is  proceeding  by  way  of  attachment  should 
not  be  allowed  to  amend  Iiis  plearilin09  as  againsO  liis  debtor  and  other 
creditors  as  weU  as  any  ottier  litigant.  If  he  has  substantially  compUed 
with  the  law  he  should  not  be  pnt  ont  of  court  tor  merely  tonaai  defecM 
Nor  is  any  good  reason  pero^ved  why  one  creditor  should  not,  as  agaiart 
another  creditor,  or  against  his  debtM:,  be  allowed  to  amend  his  pleads 
ings,  and  when  he  does  not  nudce  a  new  case,  why  Um  Mueodment  shoald 
not,  as  against  tliose  parties,  relate  back  to  the  levy  of  tlie  attadnneat 
The  object  of  this  section  is  to  secure  taieee  rights  to  the  attacbiig 
creditor. 

Sec.  6410.  Attachments  in  connection  mtii  pendin|r  gaits  or  ac- 
tions.— If  an  attachment  be  desired  in  connection  with  a  pending 
suit  or  action,  a  petition  for  an  attachment  may  be  filed  in  the  same 
court  in  which  such  suit  or  action  is  pending,  and  the  procedure 
thereon  shall  be  the  same  as  if  no  suit  or  action  were  pending;  bnt 
the  attachment  may  be  heard  along  with  any  suit  in  equity  relating 
to  the  same  subject  so  far  as  may  be  necessary  for  the  convenient 
administration  of  justice.  The  suing  out  of  an  attachment  in  con- 
nection with  a  pending  suit  or  action  shall  not  be  deemed  the  prose 
cution  of  a  second  action  for  the  same  cause. 

Revisors*  Note. — ^This  section  is  new,  and  provides  for  proceeding* 
on  attachments  sued  out  in  connection  with  pending  suits  or  actknu. 
While  the  attachment  Is  a  separate  and  Independent  statutory  proceed' 
Ing,  provision  Is  made  for  it  to  be  heard  along  with  th.e  pending  suit,  aad 
it  is  declared  that  it  shall  not  be  deemed  the  prosecution  of  a  second 
action  for  the  same  cause.  It  simply  ]^<ovides  tlie  means  of  issuing  u 
attachment  in  a  pending  suit  or  action. 

Sec.  6411.  When  and  how  debtor  may  have  case  rdieerd;  |inrt«e- 
tion  of  purchaser. — If  a  defendant,  against  whom,  on  publication, 
judgment  is  rendered  under  any  such  attachment,  or  his  person*] 
representative,  shall  return  to  or  appear  openly  in  this  State,  he 
may,  within  one  year  after  a  copy  of  such  judgment  shaU  be  served 
on  him  at  the  instance  of  the  jriaintiff,  or  within  five  years  from  the 
date  of  the  judgment,  if  he  be  not  so  served,  petition  to  have  the 
proceedings  reheard.  On  giving  security  for  costs,  he  shall  be  ad- 
mitted to  make  defense  against  such  judgment,  as  if  he  had  appeared 
in  the  case  before  the  same  was  rendered,  except  that  the  title  of 
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any  bona  fide  purchaser  to  any  property,  real  or  personal,  sold  un- 
der such  attachment,  shall  not  be  brought  in  question  or  impeached. 
But  this  section  shall  not  apply  to  any  case  in  which  the  petitioner, 
or  his  decedent,  was  served  with  a  copy  of  the  attachment  more 
than  ten  days  before  the  date  of  the  judgment,  or  to  any  case  in 
which  he  appeared  and  made  defense.    (Code  1887,  §  2986.) 

Revlsors'  Note. — This  section  is  taken  from  section  2986  of  the 
Code  of  1887,  with  no  snbstantial  change,  except  to  change  sixty  days  to 
ten  days  in  the  last  sentence. 

Aheent  defendant  cannot  appeal. — ^An  absent  defendant  against 
whom  a  decree  (now  judgment)  has  been  made  cannot  appeal  from  the 
decree;  his  only  remedy  is  that  provided  <by  the  statute.  Barbee  v. 
Pannill,  6  Oral.  442;  Piatt  v.  Howland.  10  L.elgh  607  (2d  Ed.)  631. 
But  it  the  decree  (now  Judgment)  is  a  joint  decree  against  two,  and  is 
erroneous,  the  appellate  court  will  upon  the  appeal  of  the  absent  de- 
fendant, who  did  appear  and  answer,  reverse  the  decree  as  to  both. 
Lenow  t.  Lenow,  8  Grat.  349. 

When  defendant  may  appear— Procednre  upon  appearance. — A 
defendant  in  a  foreign  attachment  suit  may  appear  at  any  time  pending 
the  suit,  and  hare  the  cause  reheard,  tendering  security  for  the  costs. 
Anderson  r.  Johnson,  32  Grat.  668.  But  the  court  will  not  set  aside  the 
decree  (now  judgment)  so  soon  as  the  answer  is  filed,  hut  will  proceed 
to  a  hearing.     Piatt  v.  Howland,  10  Leigh  607   (2d  Ed.)  531. 

Failure  to  give  seonrity.— -It  plaintiff,  a  non-resident,  tail  to  give 
security  -within  the  tione  limited,  his  bill  should  be  dismissed,  and  it  is 
error  to  proceed  with  the  case.     Anderson  v.  Johnson,  32  Grat.  558. 

On  reversing  the  decree  (now  judgment)  and  remanding  the  cause, 
the  a4>pellate  court  will  direct  that  the  plaintiff  ibe  allowed  a  reasonable 
time  to  conxply  with  the  order  requiring  security.  Anderson  v.  Johnson, 
32  Grat.  558. 

Service  of  in-ocess  on  attadiment.— The  last  clause  of  this  section 
refers  to  such  service  in  the  proceedings  in  the  suit,  and  not  to  a  service 
out  ot  the  suit  and  out  of  the  State,  and  a  service  out  of  the  suit  and 
out  of  the  State  c.an  have  no  greater  effect  than  an  order  of  publication. 
Anderson  v.  Johnson,  32  Grat.  558;   Smith  v.  Chilton,  77  Va.  536. 

Generally. — This  section  only  applies  to  so  much  of  the  decree  (now 
Judgment)  as  operates  upon  the  estate  or  effects  of  the  aibsent  debtor 
subject  to  the  Jurisdiction  of  the  court,  and  has  no  application  to  so 
much  of  the  decree  as  acts  in  personam.  Rootes'  Ex'r  v.  Tompkins' 
Trustees,  3  Orat.  98. 

A  decree  in  personam  against  an  absent  debtor  cannot  be  collaterally 
assailed.     Rootes'  Ex'r  v.  Tompkins'  Trustees,  3  Grat.  98. 

Non-resident  defendant  may,  under  proper  circumstanes,  reopen  the 
case,  and  remove  the  same  to  the  United  States  court.  Smith  v.  Life 
Asso.,  76  Va.  380. 

See  Barton,  L.  Pr.  (2d  Ed.)  1000;  Sams,  Attachment,  261  et  boq.; 
4  Mln.  (3d  Ed.)  661;  Barton,  C.  Pr.  (2d  Ed.)  654;  Burks'  Pleading  and 
Practice,  pp.  727,  731. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  106,  section  26. 

Sec.  6412.  Order  of  conrt  on  rehearinir  or  new  trial ;  restitution  to 
defendant. — On  any  rehearing  or  new  trial  had  under  the  preceding 
section,  the  court  may  order  the  plaintiff  in  the  original  attach- 
ment to  restore  any  money  paid  to  him  under  such  judgment  to  the 
said  defendant,  it  living,  or  if  dead,  to  the  heir  or  personal  repre- 
sentative of  such  defendant,  as  the  same  may  be,  the  proceeds  of 
real  or  personal  estate,  and  enter  a  judgment  therefor  against  him, 
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or  it  may  confirm  the  former  judgment ;  and  in  either  case  adjudge 
the  costs  to  the  prevailing  party.    (Code  1887,  §  2987.) 

Bevlsors'  Note< — This  section  is  taken  from  section  2087  of  the 
Code  of  1887  wiUioat  substantial  change. 

See  4  Min.  (3d  Ed.)  661;  Barton.  L.  Pr.  (2d  Ed.)  1001;  Sams,  Atuch- 
ment,  265;   Bart6n,  C.  Pr.   (2d  Ed.)   654. 

Sec.  6413.  When  appeal-bond  given,  property  to  be  delivered  to 
owner. — Where  judgment  in  favor  of  the  plaintiff  is  rendered  in  any 
case  in  which  an  attachment  is  sued  out,  and  on  appeal  therefrom 
an  appeal-bond  is  given,  with  condition  to  prosecute  the  appeal 
with  effect  or  pay  the  debt,  interest,  costs,  and  damages,  as  well  as 
the  costs  of  the  appeal,  the  oflBcer,  in  whose  custody  any  attached 
property  is,  shall  deliver  the  same  to  the  owner  thereof.  (Code  1887, 
§  2989.) 

Revisors'  Note. — This  section  is  taken  from  section  2080  of  the 
Code  of     1887  without  substantial  cliange. 

The  attachment  lien  is  in  no  manner  affected  or  Inupaired  b;  the 
execution  of  the  bond.  It  can  only  be  released  by  givine  the  bond  re- 
quired by  section  6394.     MagUl  t.  Sauer,  20  Grat.  640. 

See  Sams,  Attochment,  266;  Barton,  L.  Pr.  (2d  Ed.)  174,  96>; 
Barton,  C.  Pr.  64.4. 

Sec.  6414.  Bonds  may  be  given  by  any  person. — ^Any  bond  author- 
ized or  required  by  any  section  of  this  chapter  may  be  given  either 
by  the  party  himself  or  by  any  other  person.    (Code  1887,  §  2990.) 

See  notes  to  section  6384;  Sama,  Attachment,  185;  4  Min.  (Sd  Ed.) 
576;  Barton,  C.  Pr.  (2d  Ed.)  635,  642;  Oflterdlnger  v.  Ford.  92  Ya. 
646.  24  S.  E.  246. 

Sec.  6415.  How  attachment  for  claim  not  exceeding  twenty  dol- 
lars obtained  from  and  proceeded  in  before  a  justice;  the  prooeeding 
when  levied  on  real  estate. — Any  persra  having  a  claim  not  exceed- 
ing twenty  dollars  (exclusive  of  interest)  which  is  cognizable  by  a 
justice  under  section  six  thousand  and  fifteen,  may,  if  such  claim  i« 
due  and  payable,  and  there  exists  any  one  or  more  of  the  first  three 
grounds  of  attachment  specified  in  section  sixty-three  hundred  and 
seventy-nine,  obtain  an  attachment  therefor.  Such  attachment  shall 
be  issued  by  a  justice  upon  the  petition  on  oath  by  such  person,  his 
agent  or  attorney,  conforming  as  near  as  may  be  to  the  petition  pre- 
scribed by  section  sixty-three  hundred  and  eighty-three,  stating 
the  nature  of  his  claim  and  the  ground  of  attachment  relied  on.  The 
attachment  shall  be  against  the  specific  property,  if  any,  claimed, 
and  against  the  estate  of  the  principal  defendant,  if  the  claim  be 
not  for  specific  property,  directed  to  the  sheriff,  sergeant,  or  con- 
stable of  any  county  or  city,  and  shall  be  made  returnable  before 
the  justice  issuing  the  attachment,  or  some  other  justice  of  the  same 
county  or  city,  and  thereupon  such  proceedings  may  be  had  before 
the  justice  as  would,  if  the  claim  exceeded  twenty  dollars  (exclnsi« 
of  interest)  be  had  before  a  court,  except  that  the  proceedings  shall 
in  all  cases  be  without  formal  pleadings,  and  no  order  of  publication 
shall  be  published  in  any  newspaper,  but  if  the  defendant  cannot 
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be  served  with  process,  the  attachment  shall  be  posted  at  two  or 
more  public  places  in  the  county  or  city  in  which  the  attachment  is 
sued  out  at  least  ten  days  before  a  judgment  is  entered  or  order  of 
sale  made  of  the  attached  effects.  The  justice  shall  try  and  decide 
the  case  without  a  jury.  The  attachment  may  be  served  on  a  cor- 
poration as  process  and  notice  may  be  served  under  sections  six 
thousand  and  sixty-three  and  six  thousand  and  sixty-four.  All 
bonds  taken  under  such  attachment  shall  be  filed  with  the  clerk  of 
the  circuit  court  of  the  county  or  corporation  court  of  the  city  in 
which  the  justice  qualified.  If  such  attachment  be  levied  on  real 
estate,  the  justice  shall  take  no  further  cognizance  of  it,  but  it  shall 
be  removed  by  him,  together  with  all  papers  and  proceedings  in  the 
case,  into  any  court  to  which  an  attachment  issued  by  a  justice  for 
a  claim  exceeding  twenty  dollars  (exclusive  of  interest)  might  have 
been  returnable,  to  be  further  proceeded  with  in  said  court  as  if  it 
had  been  originally  cognizable  therein.    (Code  1887,  §  2988.) 

Revlsors'  Note. — This  section  is  taken  from  section  208S  of  the 
Code  of  1887  withoat  sal>stantial  change. 

The  i>etition  for  an  attachment  under  this  section  should  conform 
as  near  as  may  be  to  the  petition  prescribed  by  section  6383. 

Sec.  6416.  Against  tenant  removing  his  effects  from  leased  prem- 
ises.— On  complaint  by  any  lessor,  his  agent  or  attorney,  to  a  justice 
of  the  county  or  city,  or  the  clerk  of  the  circuit  court  of  the  county 
or  the  clerk  of  the  circuit  or  of  any  city  court  of  the  city,  in  which 
the  leased  premises  or  a  part  thereof  may  be,  that  any  person  liable 
to  him  for  rent  intends  to  remove,  or  is  removing,  or  has,  within 
thirty  days,  removed  his  effects  from  such  premises  otherwise  than 
in  the  usual  course  of  trade,  if  such  lessor,  his  agent  or  attorney, 
make  oath  to  the  truth  of  such  complaint  to  the  best  of  his  belief  and 
to  the  rent  which  is  reserved  (whether  in  money  or  other  thing), 
and  will  be  payable  within  one  year,  and  the  time  or  times  when  it 
will  be  so  payable,  and  also  make  oath  either  that  there  is  not,  or  he 
believes,  unless  an  attachment  issues,  that  there  will  not  be  left  on 
such  premises  property  liable  to  distress  sufficient  to  satisfy  the  rent 
so  to  become  payable,  such  justice  or  clerk,  as  the  case  may  be,  shall 
issue  an  attachment  for  the  said  rent  against  such  goods  as  might 
be  distrained  for  the  same  if  it  had  become  payable,  and  against 
any  other  estate  of  the  person  so  liable  therefor.  The  attachment 
shall  also  summon  the  defendant  to  answer  the  attachment.  (Code 
1887,  §  2962.) 

Rerlsors'  Note. — ^This  section  is  taken  from  section  2962  ot  the 
ODde  of  1887.     The  last  sentence  is  new. 

Under-tenant. — The  goods  of  an  under-tenant  are  liable  to  a  writ  of 
attachment  under  this  section.  (See  section  5523  and  revlsors'  note.) 
Bernard  v.  McCIanahan,  115  Va.  463,  79  S.  E.  1059. 

Term  mnst  have  conunenced. — Lessor  is  not  entitled  to  attachment 
under  this  section  before  the  commencement  of  the  term  for  which 
tlie  rent  is  to  he  paid.     Johnson  v.  Garland,  9  Leigh  149. 

In  such  case,  notwithstanding  the  lessee  has  entered  Into  a  recogni- 
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zance  to  pay  the  rent,  the  court  should,  on  his  motion,  quash  the  attach- 
ment and  the  recognizance  also.     Johnson  v.  Garland,   9  Leigh  149. 

Removals. — This  section  formerly  applied  as  well  to  removals  in 
the  regular  course  of  business  as  to  other  removals.  Offterdinger  t. 
Ford,  92  Va.  636,  24  S.  E.  246;  Clinch  River  Mineral  Co.  v.  Harrison, 
91  Va.  122,  21  S.  B.  660,  note  1  Va.  Law  Reg.  37,  45;  7  Va.  Law 
Reg.  77.  Now  the  removal  must  be  "otherwise  than  in  the  usual  course 
of  trade." 

Intention  to  remove. — ^The  Intention  of  a  trustee  in  a  deed  of  trust 
given  by  the  leasee  to  remove  property  on  the  leased  premises  without 
securing  a  year's  rent,  or  without  leaving  sufficient  property  liable  to  levy 
tor  a  year's  rent.  Is  of  Itself  sufficient  cause  tor  suing  out  an  attachment. 
Offterdinger  v.  Ford,  92  Va.  636,  24  S.  E.  246. 

Goods  removed  more  than  thirty  day8.^There  is  no  authority  for 
levying  either  a  distress  warrant  or  an  attachment  for  rent  upon  prop- 
erty which  has  been  removed  from  the  lecmed  prenUses  more  than  thirty 
days.     Dime  Deposit  Bank  v.  Weecott,  113  Va.  567,  75  S.  E.  179. 

Action  at  law — Effect  on  ^tachment. — The  fact  that  the  action  at 
law  referred  to  in  a  clerk's  certificate  in  an  attachment  under  this  section 
was  never  matured  for  hearing  does  not  render  the  attachment  void,  tor 
the  attachment  was  good  as  a  remedy  for  the  collection  of  rent  to  become 
due  under  a  contract,  whether  there  was  an  action  at  law  to  recover  it 
or  not.     Bernard  v.  McClanahan,  115  Va.  463,  79  S.  E.  1059. 

Defenses. — See  note,  1 0  Va.  L.  Reg.  664. 

Generally. — Cited  but  not  construed  in  Pickens  v.  Dani^,  52  S.  E. 
213;  Ailstock  v.  Moore,  104  Va.  565,  52  S.  E.  213. 

See  Sams,  Attachment,  21  et  seq.;  Barton,  L.  Pr.  (2d  ^.)  its, 
933,  960,  968;  4  Min.  (3d  Ed.)  15B,  673,  et  seq.;  Burks'  Pleading  and 
Practice,  pp.  39,  43,  678,  686,  689,  695. 

Form  of  affidavit  for  attachment  for  rent,  4  Min.  (3d  Ed.)  1621; 
of  attachment  for  rent,  Id. 

Distress  for  rent,  see  chapter  227. 

See  Gregory's  Forms  Nos.  274,  420,  421,  422,  423.  468.  4C9,  470, 
471,  627,   628,  629,  630. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  3. 

Sec.  6417.  Where  an  attachment  for  rent  for  twenty  doQan  or 
more  returnable. — If  an  attachment  issued  under  the  preceding  sec- 
tion be  for  the  sum  of  twenty  dollars  or  more,  it  shall  be  returnable 
to  the  first  day  of  the  next  term  of  the  circuit  court  of  the  county, 
or  of  the  circuit  or  any  city  court  having  jnrisdiction  of  the  subject 
matter,  of  the  city,  in  which  such  justice  Or  clerk  resides,  and  the 
proceedings  thereafter  shall  conform  to  the  provisions  of  this  chap- 
ter applicable  to  attachments  in  court.    (Code  1887,  §  2965.) 

Revlson'  Note. — This  section  is  taken  from  section  29415  of  tiw 
Oode  of  18S7,  though  the  provision  as  to  proceedings  alter  the  retan 
of  the  attachment  U  new. 

For  case  under  former  statute,  see  Kyle  v.  Connolly,  3  Leigh  719. 

See.  6418.  Where  attachments  for  rent  for  less  than  tweo:^  dol- 
lars returnable,  and  how  proceeded  in. — If  an  attachment  issued  un- 
der section  sixty -four  hundred  and  sixteen  be  for  a  sum  less  than 
twenty  dollars,  it  shall  be  returnable  before  some  justice  of  the 
county  or  city  in  which  it  was  issued  on  a  day  to  be  specified  in  the 
attachment,  not  more  than  ninety  days  from  the  date  of  the  issne 
thereof,  and  such  proceedings  may  be  had  before  the  justice  « 
would,  if  the  claim  exceeded  twenty  dollars,  be  had  before  a  court, 
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except  that  the  proceedings  shall  in  all  cases  be  without  formal 
pleadings,  and  the  justice  shall  try  and  decide  the  case  without  a 
jury.  If  such  attachment  be  levied  on  real  estate,  the  justice  shall 
take  no  further  cognizance  of  it,  but  shall  remove  the  same,  together 
with  all  the  papers  and  proceedings  in  the  case,  into  such  court  as 
would  have  had  jurisdiction  of  the  same  if  the  amount  had  exceeded 
twenty  dollars,  and  be  there  further  proceeded  with  as  if  it  had 
been  originally  cognizable  therein.  No  order  of  publication  shall 
be  published  in  any  newspaper  in  an  attachment  heard  by  a  justice, 
but  if  the  defendant  cannot  be  served  with  process  the  attachment 
shall  be  posted  at  two  or  more  public  places  in  the  neighborhood  of 
the  leased  premises,  at  least  ten  days  before  judgment  is  entered,  or 
an  order  of  sale  made  of  the  attached  effects.  (Code  1887,  §  2988.) 
Reyisors*  Note.— This  section  is  taken  from  seoUon  2088  of  the  Code 
of  1887  wtlb  some  dianges  and  omissions  to  adapt  It  to  the  new  procedure 
lierein.  The  last  senten<»  with  reference  to  tbe  order  of  publication 
la  new. 

Sec  6419.  When  and  how  bail  required  of  drfendant  leaving  the 
State;  form  of  writ. — ^If,  in  any  action  or  suit,  the  plaintiff,  his  agent 
or  attorney,  shall  make  affidavit  before  the  court  in  which  it  is  pend- 
ing, or  the  judge  thereof  in  vacation,  or  the  clerk  thereof,  stating 
that  the  plaintiff  has  cause  of  action  or  suit  against  a  defendant,  the 
amount  and  justice  of  his  claim,  and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  this  State,  unless  he 
be  forthwith  apprehended,  and  shall  file  in  the  office  of  said  clerk 
the  bond  required  by  the  following  section,  it  shall  be  the  duty  of 
said  clerk  to  issue  a  writ  of  capias  ad  respondendum  against  the 
defendant,  the  form  of  which  shall,  in  a  suit  in  equity  as  well  as  in 
an  action  at  law,  be,  as  nearly  as  may  be,  assimilated  to  the  form  of 
such  writ  as  it  was  used  at  law  before  July  1,  1850.  (Code  1887, 
§  2991.) 

Revisors'  Note. — This  section  Is  taken  in  the  main  from  section  2991 
of  tbe  Code  of  1887,  but  very  material  changes  are  made  In  It.  The 
form  of  procedure  Is  sfanpUfled  by  making  it  the  duty  of  the  clerk,  when 
the  affidavit  is  filed,  at  once  to  Issue  the  capias.  The  provision  with 
reference  to  the  bond  Is  pat  in  this  section  Instead  of  the  f<dlowing  sec- 
tion, and  the  aononnt  for  which  the  defendant  is  to  be  held  to  ball  .is 
ftxed  by  section  6421. 

For  history  of  this  statute,  see  Olaflin  v.  Steenibook,  18  Grat.  8^9. 

To  Justify  the  holding  of  parties  to  bail,  iplaintiff  must  believe  .when 
he  makes  the  affidavit  that  the  facts  sworn  to  therein  are  true,  and  he 
must  liave  been  justified  in  so  believing  from  the  circumstances  then 
ICDOwn  to  him,  Forbes  v.  Hagman,  76  Va.  168;  Spengler  v.  Davy,  15 
Qrat.   381;   see  Scott  v.  Shelor,  28  Orat.   891. 

When  defendant  has  been  held  to  bail,  the  relation  of  principal  and 
bail  between  the  defendant  and  his  surety  Is  established,  and  the  surety 
may  surrender  his  principal.     Levy  v.  Amsthall,  10  Grat.  641. 

See  Sams,  AtUChment,  275  et  seq.;  4  Min.  (3d  Ed.)  632;  Barton, 
L.  Pr.  (2d  Ed.)  1007;  Burks'  Pleading  and  PracUce,  pp.  43,  730;  7  Va, 
Law  Reg.  629,  630. 

Form  of  capias  ad  respondendum,  4  Min.  (3d  Ed.)  1634.  See  11 
Va.  U   Reg.   1050;    Gregory's  Forms  Kos.    267,   473,   632. 
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For  W.  Va.  deciBionB  on  similar  statute,  see  Justis'  Annotations, 
cliapter  106,  section  30. 

Sec.  6420.  Plaintiff  to  give  bond  before  suing  ont  capias. — ^Before 
a  capias  is  sued  out  of  the  clerk's  office  in  any  action  or  suit,  thv 
plaintiff  in  such  action  or  suit,  or  some  other  person,  shall  file  in 
the  clerk's  office  bond,  with  surety  approved  by  the  clerk,  in  a 
penalty  equal  to  the  sum  in  which  the  defendant  is  directed  tu 
be  held  to  bail,  payable  to  said  defendant,  with  condition  to  pay 
all  costs  and  damages  which  may  be  awarded  against  the  plaintitT 
or  sustained  by  the  defendant  by  reason  of  the  arrest  of  the  defend- 
ant under  said  capias.    (Code  1887,  §  2997.) 

See  4  Min.  (3d  Ed.)  633;  Barton,  L.  Pr.  (2d  Ed.)   1009;  Gregory'* 
Forms  No.  426. 

Sec.  6421.  His  arrest  and  commitment  unless  bond  given;  its  eon- 
dition. — Under  such  capias,  the  defendant  against  whom  it  issues 
shall  be  arrested  and  committed  to  jail,  unless  bond  be  given  in  a 
sum  equal  to  the  amount  of  the  plaintiff's  claim  sworn  to,  as  afore- 
said, with  sufficient  surety  with  condition  that  in  case  there  shall  in 
the  action  or  suit  be  any  judgment,  decree,  or  order  on  which  a  writ 
of  fieri  facias  may  issue,  and  within  four  months  after  such  jadg- 
ment,  decree,  or  order,  a  summons  shall  be  issued  under  section  sixty- 
five  hundred  and  three  by  a  commissioner  of  the  court  wherein  sneh 
judgment,  decree,  or  order  is,  the  Said  defendant  will  appear  be- 
fore such  commissioner  at  the  time  and  place  designated  in  aaid 
summons  and  answer  under  oath  such  interrogatories  as  shall  be 
propounded  to  him  by  counsel  for  plaintiff,  or  by  the  said  eomniia- 
sioner,  and  make  such  conveyance  and  delivery  as  is  required  by 
chapter  two  hundred  and  seventy-two,  or  in  case  of  failure  to  ap- 
pear and  answer  suchinterrogatories  and  make  such  conveyance  and 
delivery,  that  the  defendant  will  perform  and  satisfy  the  said  judg- 
ment, decree,  or  order.  The  commissioner  shall  give  twenty  days' 
notice  of  the  time  and  place  fixed  by  him  for  answering  such  inter- 
rogatories, to  the  resident  counsel  for  the  defendant,  if  any  such  be 
known  to  him,  and,  if  none  such  be  known  to  him,  he  shall  mail  soeh 
notice  to  the  defendant  at  such  address,  if  any,  as  may  be  furnished 
by  the  defendant,  and  prepay  the  postage  thereon,  at  least  twenty 
days  before  the  date  fixed  for  his  examination.  (Code  1887,  §  2992; 
1916,  p.  362.) 

Revisors'  Not«. — ^Tliis  section  is  taken  from  section  2092  of  tlie 
Code  of  1887,  as  amended  by  Acts  1916,  p.  362,  with  a  material  dunge. 
It  is  provided  that  the  commissioner  sliall  give  twenty  days'  notice  of 
the  time  and  place  fixed  by  him  for  answering  the  Interroi^atories,  aad 
that  this  notice  shall  ba  given  to  resident  counsel  if  any  be  Icnown  to  hia. 
and  if  none,  shall  be  mailed  to  the  defendant  at  such  address,  if  amj,  «• 
may  be  fnmlshedi  by  tiie  defendant,  at  least  twenty  days  before  dir  datr 
fixed  for  the  examination.  It  seems  only  right  and  proper  that  the  de- 
fendant should  have  this  notice.  The  defendant  is  required  to  apvetr 
at  the  time  and  place  designated  in  the  summons,  and  to  answer  ondtf 
oath  such  interrogatories  as  shall  be  propounded  to  him  by  the  pl«liti( 
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or  the  commissioner,  etc.  These  InterrogatoWee  are  not  required  to  be 
famished  to  thQ  defendant  before  the  time  specified,  in  tliis  respect  oon^ 
forming  to  section  6508. 

Former  section  critcized,  11  Va.  L.  Re£.  1050. 

See  Burks'  Pleading  and  Practice,  pp.  43,  €69,  730;  Gregory's 
Forms  No.  426. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  106,  section  33. 

Sec.  6422.  Who  may  take  it ;  where  filed. — The  bond  authorized  by 
the  precedmg  section  may  be  taken  by  the  officer  mailing  the  arrest, 
by  the  court  from  which  the  capias  issued,  the  judge  thereof  in  va- 
cation, or  by  the  clerk  of  such  court.  The  bond  shall  be  returned  to 
and  filed  in  the  clerk's  office  of  such  court.  (Code  1887,  §  2993.) 
See  Barton,  L.  Pr.   (2d  Ed.)    1008;   4  Mln.   (3d  Ed.)   666. 

Sec.  6423.  When  and  how  capias  quashed,  and  defendant  dis- 
chai^^ — If  the  defendant  give  such  bond,  or  be  committed  to  jail 
for  the  want  of  it,  the  court  in  which  the  case  is  pending,  or  the 
judge  thereof  in  vacation,  may,  after  reasonable  notice  to  the  plaint- 
iff, or  his  attorney,  quash  the  capias  and  the  bond,  and  discharge 
the  defendant  from  custody,  on  being  satisfied  that  there  was  not" 
probable  cause  for  believing  that  the  defendant  was  about  to  quit 
the  State,  and  whether  there  was  such  cause  or  not,  may  discharge 
him  from  custody  when  the  plaintiff  is  cast  in  the  action  or  suit. 
(Code  1887,  §  2994.) 

Revlsors'  Jioto. — ^Thls  section  Is  taken  from  section  2994  of  the 
Oode  of  1887  without  material  change. 

See  4  Min.  (3d  Ed.)  656;  Barton,  L.  Pr.  (2d  Ed.)  1008;  Sams,  At- 
tachment, 286. 

Sec.  6424.  When  plaintiff  may  file  interrogatories;  if  not  filed 
court  may  discharge  defendant. — While  a  defendant  is  in  custody, 
whether  under  an  arrest  made  heretofore  or  hereafter,  the  plaintiff, 
without  having  a  judgment  against  the  defendant,  may  cause  bim  to 
be  examined  before  a  commissioner  in  chancery  in  like  manner  as 
might  be  done  under  section  sixty-five  hundred  and  three,  if  such 
judgment  had  been  obtained  and  a  fieri  facias  thereon  delivered  to 
an  officer.  And  the  court  wherein  the  case  is  pending,  or  the  judge 
thereof  in  vacation,  may,  after  reasonable  notice  to  the  plaintiff,  or 
his  attorney,  discharge  a  defendant  from  custody,  unless  the  plaintiff 
cause  him  to  be  so  examined  within  such  time  as  the  said  court  or 
judge  may  deem  reasonable ;  or,  though  so  examined,  may  discharge 
him  when  proper  answers  have  been  given  and  proper  conveyance 
and  delivery  made.    (Code  1887,  §  2995.) 

Rerlsors'  Note. — ^Thls  section  is  taken  from  section  2996  of  the 
Oode  of  1887,  and  the  only  changes  made  In  it  are  to  conform  to  the 
present  naethod  by  wiiich  a  debtor  is  examined  under  section  6603. 

This  section  a^tplies  to  a  derfendant  in  custody  oif  his  bail  as  well  as 
a  defendant  in  jail.     Levy  v.  Arnsthall,  10  Grat.  641. 

See  Barton,  L.  Pr.  (2d  Ed.)  1009;  4  Mln.  (3d  Ed.)  656;  Sams, 
Attachment,  288;  Burks'  PI.  &  Pr,  p.  731. 

Sec.  6425.  To  whom  conveyance  to  be  made ;  wbaX  to  be  letorned 
to  court;  disposition  of  the  property. — The  conveyance  reqnired  by 
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the  preceding  section  shall  be  made  to  the  officer  making  the  arrest, 

or  if  for  any  reason  it  cannot  be  made  to  him,  then  to  such  other 

officer  as  the  court  or  judge  may    direct.      The    interrogatories, 

answers,  and  report  of  the  commissioner  shall  be  returned  to  the 

court  in  which  the  case  is  peuding,  and  filed  with  the  papers  of  sueh 

case.    And  the  said  court  may  make  such  order  as  it  may  deem  right 

as  to  the  sale  and  proper  application  of  the  estate  conveyed  and  rf» 

livered  under  the  preceding  section.     (Code  1887,  §  2996.) 
See  Sams,  Attachment,  291;  Barton,  L.  Pr.  (2d  Ed.)  1007. 
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6428. 


6429. 


6430. 


6426.  Lien  tor  work  done  and  ma- 
terials furnished  by  artisans, 
mechanics,  lumber  dealers, 
and  others. 

6427.  Perfection   ot   lien   by   gen- 

eral contractor;  Miscellane- 
ous Lien  Book;  notice  of 
lien. 

Perfection  of  Hen  by  anb- 
contractor;  extent  of  Hen. 

Perfection  of  lien  by  any 
person  performing  labor  or 
furnishing  materials  tor  a 
sub-contractor;  extent  of 
lien. 

Sheriffs,  sergeants,  and  con- 
stables to  serye  process. 

6431.  What  inaccuracies  not  to  af- 

fect lien. 

6432.  What  owner  may  do  when 

contractor   fails   or   refuses 
to  complete  building,  etc. 
Limitation  of  Hen. 
Lien  of  general  contractor  to 
Inure  to  benefit  of  sub-con- 
tractor. 

Validity  and  priority  of  Hen 
not  affected  by  asslgnmenta. 
Extent  of  Hen  where  owner 
has  less  than  a  fee  in  the 
land;  in  enforcement  ot 
Hens,  what  preference  Is 
given  to  the  mechanic's 
lien. 

How  ilens  are  enforced;  no 
priority  except,  etc. 
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6433. 
6434. 


6436. 


6436. 


6437. 


Sec 

6438.  Lien  of  employees,  etc.,  ot 

transportation  companlu, 
etc.,  on  franchises  and  prop- 
erty ot  company. 

6439.  How     perfected;    how    en- 

forced. 

6440.  Assignee's  rights. 

6441.  Satisfaction  of  Uen. 

6442.  In  case  of  bankruptcy,  deith 

or  absconding,  how  notices 
to  be  served,  acts  done,  etc. 

6443.  Lien   of   mechanics  for  re- 

pairs. 

6444.  Lien  of  inn-keepers,  etc. 
6446.  Lien  of  keeper  of  livery  ata- 

ble,  etc 

6446.  Lien   of   stock   breeders  and 

owners  of  licensed  stalUoti. 

6447.  Special  license  tax  on  bnlls; 

Hen  on  the  offspring  tbere- 
of. 

6448.  Payment  of  debts  doe  by 
commission  merchants;  rem- 
edies. 

6449.  Enforcement    of    liens  u- 

aulred  under  section 
sixty-four  hundred  and  for- 
ty-three, slxty-fonr  hundred 
and  forty-tour,  and  bUT- 
four  hundred  and  toTtr-^^ 
and  ot  the  Hen  of  bailees. 

6450.  How   and   when  valldltr  <>( 

the  Hen,  or  claim  of  other 
person  to  the  pwperty,  i< 
tried. 
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Sec 
64S1. 

6462. 


6453. 


6454. 


6455. 


Appeals,  how  taken  and 
tried. 

Lien  on  crops  for  advances 
to  farmers;  nature  of  agree- 
ment thereof;  vhere  re- 
corded. 

Protection  of  lien  by  Injunc- 
tion; who  may  grant  it; 
where  tried. 

Lien  of  landlords  and  farm- 
era  for  advances  to  tenant^ 
and  laborers;  how  enforced; 
priority  of  Hen. 

Lien  of  landlords  and  other 
recorded  liens  not  atCected 
by  lien  given  under  section 
sixty-four  hundred  and  flfty- 
two;  nor  exemption  to  poor 
debtors. 


Sec 

6466.  Satisfaction    of    lien    to    be 

entered  by  creditor;  how 
signed;  how  owner,  etc.,  of 
the  real  estate  may  have 
lien  released;  former  re- 
leases validated;  releases  to 
person  dead  enure  to  suc- 
cessors. 

6467.  Protection  of  assignees, 
transferees,  or  indorsees  of 
debts  secured  on  real  estate 
by  mortgage,  deed  of  trust, 
vendor's  or  mechanic's  lien. 

6468.  Purchaser  for  valuable  con- 
sideration without  notice 
not  affected  by  liens  of  the 
Mutual  Assurance  Society 
against  fire  on  buildings  un- 
til such  liens  are  filed  in  the 
clerk's  office. 


Sec.  6426.  Lien  for  work  done  and  materials  furnished  by  artisans, 
mechanics,  lumber  dealers,  and  others. — All  persons  performing  la- 
bor, or  furnishing  materials,  of  the  value  of  ten  dollars  or  more, 
for  the  construction,  removal,  repair,  or  improvement  of  any  build- 
ing or  structure  permanently  annexed  to  the  freehold,  and  all  per- 
sons performing  any  labor  or  furnishing  materials  of  like  value  for 
the  construction  of  any  railroad,  shall  have  a  lien,  if  perfected  as 
hereinafter  provided,  upon  such  building  or  structure,  and  so  much 
land  therewith  as  shall  be  necessary  for  the  convenient  use  and  en- 
joyment thereof,  and  upon  such  railroad  and  franchise  for  the  work 
done  and  materials  furnished.  But  when  the  claim  is  for  repairs  or 
improvements  only,  no  lien  shall  attach  to  the  property  repaired  or  - 
improved  unless  such  repairs  or  improvements  were  ordered  by  the 
owner,  or  his  agent.  As  used  in  this  chapter,  the  term  "general 
contractor"  shall  include  contractors,  laborers,  mechanics,  and  per- 
sons furnishing  materials,  who  contract  directly  with  the  owner, 
and  the  term  "sub-contractor"  shall  include  all  such  contractors, 
laborers,  mechanics,  and  persons  furnishing  materials,  who  do  not 
contract  with  the  owner  but  with  the  general  contractor.  (Code  1887, 
§  2475;  1895-6,  p.  71.) 

Bevlsors'  Note. — ^By  this  section  the  lien  Is  given  to  all  persons  per- 
tonnlng  labor  or  fnmlsIiinK  materials,  wh^her  they  be  ccmtractors,  sub- 
contractors, or  parties  dealing  with  snb-coAtractors.  The  provision  con- 
ceming  IMFROVBMENXS  is  new,  but  Is  no  doubt  simply  declaratory  of 
p(«-«Kisting  law.  The  last  sentence  Is  new,  and  defines  the  terms  "general 
contractor"  and  "sub-contractor." 

Htotorlcal. — ^Mechanics'  liens  In  Virginia  were  first  created  by  Acts 
1842-43,  p.  62. 

Formerly  (Code  1860,  chapter  119,  section  2)  no  lien  was  given 
upon  property  unless  situated  within  a  city  or  town.  The  change  giving 
lien  upon  property  situated  in  the  country  (Acts  1866-67,  p.  805)  was 
declared  to  ogwrate  prospectively  only.    Hendricks  v.  Fields,  26  Orat.  447. 
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Principles  of  constmctlon. — The  remedy  being  unknown  to  the  com- 
mon law,  in  order  to  entitle  one  to  Its  benefits  he  must  follow  the  statntee 
strictly.  Shackleford  v.  Beck,  80  Va.  573;.  Boston  v.  C.  &  O.  R.  R.  Co.. 
76  Va.  180;  Trustees  v.  Davis,  85  Va.  193,  7  S.  E.  246. 

The  remedial  portions  o(  the  mechanics'  lien  law,  which  provides  for 
enforcing  the  lien  after  it  is  perfected,  should  be  liberally  construed,  but 
the  other  portions,  upon  which  the  existence  oif  the  lien  depends,  should 
be  strictly  construed.  Clement  v.  Adams  Bros.-Paynes  Co.,  113  Va.  547, 
76  S.  E.  294. 

Actual  notice  of  a  claim  of  mechanics'  lien  will  not  affect  a  pur- 
chaser if  the  statute  has  not  been  complied  with.  Shackleford  t.  Beck, 
80  Va.  673. 

Property  subject  to  Hen. — In  Virginia  a  mechanics'  lien  cannot  be 
asserted  against  public  property.  Phillips  v.  Univ.  of  i'a.,  97  Va  472, 
34  S.  B.  66,  47  L.  R.  A.  284,  6  Va.  Law  Reg.  466,  and  note;  Hicks  t. 
Roanoke  Brick  Co.,  94  Va.  741,  27  S.  E.  696;  Manly  Mfg.  Co.  v.  Broaddns, 
94  Va.  547,  27  S.  B.  438.  See,  also,  5  Va.  Law  Reg.  408;  3  Va.  Uw 
Reg.   161. 

Furnishing  materials  to  be  used  by  a  contractor  in  the  ersrtlon  ol 
a  public  Improvement  for  a  city,  which  materials  are  so  used,  does  not 
give  any  Hen  on  the  funds  due  by  the  city  to  the  contractor.  Hicks  t. 
Roanoke  Brick  Co.,  94  Va.  741,  27  S.  E.  696. 

Unless  there  is  proof  to  the  contrary,  a  small  lot  In  a  town  in  which 
a  building  has  been  erected  will  toe  presumed  to  be  "necessary  tor  the 
convenient  use  and  enjoyment"  thereof.     Pairo  v.   Bethell,  75  Va.  832. 

Where  machinery  is  so  fixed  to  realty  as  to  constitute  a  part  of 
the  building,  the  manufacturer  who  furnished  it  can  perfect  a  mechanlM" 
lien  against  same.     Haskin  Co.  v.  Cleveland  Co..  94  Va.  439,  26  S.  E.  878. 

Lieased  premises. — A  lessor's  interest  In  land  Is  not  subject  to  i 
mechanics'  lien  for  repairs  ordered  by  the  tenant  unless  the  tenant  was 
the  agent  of  the  lessor  or  the  lessor  caused  the  repairs  to  be  made  or 
unless  he  ratified  what  the  tenant  had  done.  This  rule  Is  not  changed 
by  any  relationship  of  the  parties.  Carter  v.  Keeton,  112  Va.  307,  71 
S.  E.  654.  ^     ,      . 

A  lease  requiring  certain  huiddings  to  be  erected  on  the  '.eased 
premises  by  the  lessee,  does  not  constitute  the  lessee  an  agent  of  the 
lessor,  nor  give  him  the  implied  authority  to  create  a  lien  upon  the 
land  for  improvements  made  thereon.  Atlas  Cement  Co.  v.  Main  Line 
Co.,  112  Va.  7,  70  S.  E.  536;  note  In  17  Va.  Law  Reg.  217. 

Waiver  of  Hen. — ^Taking  a  note  which  extends  the  credit  beyond  the 
six  (now  twelve)  months  prescribed  by  section  6433  for  bringing  »«« 
to  enforce  the  Hen  operates  as  a  virtual  waiver  of  the  Hen,  but  other- 
wise as  to  a  note  feaiing  due  within  the  six  (now  twelve)  months.  2  v«. 
Law  Reg.  510,  and  cases  cited.  For  conflicting  authorities,  see  Ku- 
Patrick  V.  Kansas  City  &  B.  R.  Co.,  38  Neb.  620,  57  N.  W.  664,  41  Am. 

St.  Rep.  761.  ..      .1  ,1,, 

Assignment  of  Hen. — A  contract  and  Hen  may  be  assigned  and  we 

assignee  may  enforce  his  rights  In  the  manner  the  mechanic  could  m. 

Laege  v.   Bossleux,   16   Grat.   83,   76   Am.   Dec.   189,   and  note  Va.  m- 

Where  an  inchoate  right  to  a  mechanic's  Hen  exists  in  favor  of « 
contractor,  the  same  passes  with  an  assignment  of  the  contract  maae 
for  the  benefit  of  his  creditors,  and  the  assignee  upon  compleUon  oi  i"« 
contract  may  perfect  and  enforce  the  lien,     Bristol  Co.  v.  Thomas,  »' 

Va.  396,  25  S.  E.  110.  .       .  .  „^  nf 

"General  contractor"  and  "sub^ontractOT."— The  last  sentence  o' 
the  present  section  defines  these  terms.  For  cases  prior  to  the  mMfuw 
of  thes^  definitions,  see  M.  &  M.  Bank  v.  Dashlell.  26  Grat.  616:  B«to^ 
v.  C.  &  O.  R.  Co.,  76  Va.  180;  Sands,  etc.  v.  Stagg.  105  Va.  445.  54  s.  t- 

'  Generaily.— Sections  2476  to  2484,  both  Inclusive  «>' f»«,f*f*  "J 
1887— sections  6426  to  6437  of  this  Code),  relate  to  the  execution  hmi 
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enforcement  of  liens  for  work  done  and  materials  furnished  in  the  con- 
struction, repair,  or  improvement  of  any  building  or  struchire  permaneat- 
ly  annexed  to  the  freehold,  whether  performed  by  general  contractors  or 
sub-contractors.  Boston,  &c.,  Co.  ▼.  Carman  Lumber  Co.,  94  Va.  98,  26 
S.  E.  390. 

Claim  of  lien  under  this  section  defeats-  lien  under  section  6438. 
Newgass  t.  Atlantic  (C.  C.)   56  Fed.  676. 

Cited  but  not  construed  in  American  Woodworking  Machinery  Co. 
T.  Agelesto,  136  Fed.  401. 

Can  the  lien  be  claimed  for  the  building  or  repair  of  a  bridge  on 
private  property?     6  Va.  Law  Reg.  120. 

For  monograt>h  on  Mechanics'  Liens  !n  Virginia,  see  2  Va.  Law  Reg. 
489;  see,  also,  2  Min.  (4th  Ed.)  322;  2  Barton,  Ch.  Pr.  (2d  Ed.)  1077; 
Burks'  PI.  &  Pr.,  pp.  813,  816,  817,  824. 

See  2  Va.  L.  Reg.  493;  notes  to  sections  6427  to  6437. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  76,  section  2. 

Sec.  6427.  Perfection  of  lien  by  general  contract<«-;  miscellau- 
eons  lien  book;  notice  of  lien. — A  general  contractor,  in  order  to 
perfect  the  lien  given  by  the  preceding  section,  shall  at  any  time 
after  the  work  is  done  and  the  materials  furnished  by  him  and 
before  the  expiration  of  sixty  days  from  the  time  such  building, 
structure,  or  railroad  is  completed,  or  the  work  thereon  otherwise 
terminated,  file  in  the  clerk's  office  in  the  county  or  city  in  which 
the  building,  structure,  or  railroad,  or  any  part  thereof  is,  or  in 
the  clerk's  office  of  the  Chancery  Court  of  the  city  of  Richmond, 
if  the  said  building,  structure,  or  railroad,  or  any  part  thereof,  is 
within  the  corporate  limits  of  said  city,  a  memorandum  showing 
the  names  of  the  owner  of  the  property  sought  to  be  charged, 
and  of  the  claimant  of  the  lien,  the  amount  and  consideration. of 
his  claim,  and  the  time  or  times  when  the  same  is  or  will  be  duo 
and  payable,  verified  by  the  oath  of  the  claimant,  or  his  agent,  in- 
cluding a  statement  declaring  his  intention  to  claim  the  benefit  of 
the  lien,  and  giving  a  brief  description  of  the  property  on  which 
he  claims  a  lien.  It  shall  be  the  duty  of  the  clerk  in  whose  office 
such  memorandum  shall  be  filed  as  hereinbefore  provided  to  re- 
cord the  same  in  the  Miscellaneous  Lien  Book,  and  to  index  the 
same  not  only  in  the  Miscellaneous  Lien  Book,  but  also  in  the  gen- 
eral index  of  deeds,  in  the  name  as  well  of  the  claimant  of  the  lien 
as  of  the  owner  of  the  property,  and  from  the  time  of  such  record- 
ing and  indexing  all  persons  shall  be  deemed  to  have  notice  there- 
of. The  cost  of  recording  such  memorandum  shall  be  taxed 
against  the  person  found  liable  in  any  judgment  or  decree  enforc- 
ing such  lien. 

The  memorandum  and  affidavit  required  by  this  section  shall  be 
sufficient  if  substantially  in  form  and  effect  as  follows: 

Memobandum  fob  Mechanic's  Lien  Claimed  by 
Genebal  Contbactob. 


(contractor)  claims  that (owner)  is 
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indebted  to  him  in  the  sum  of dollars  ($ )  for 

work  done  (or  materials  furnished,  or  both^  as  the  case  may  be,) 
in  and  about  the  construction  (or  removal,  repair,  or  improve- 
ment, as  the  case  may  be,)  of  a (describe  nature  of 

structure,   whether  dwelling,  store,  or,  etc.,)   in  the  county  (or 

city)  of with  interest  thereon  from  the day  of 

until  payment,  which  sum  is  now  due  and  payable  (or  will  be  due 

and  payable,  as  follows,  to-wit :  ),  and  for  which  snin 

of  dollars  the  said  (contractor) 

claims  a  lien  on  the  following  described  property  of  the  said 

(owner)  to-wit : (insert  description  of  property). 

(Date). 

(Name  of  contractor). 

AFFIDAVtT. 

State  of  Virginia, 

County  (or  City)  of ,  to-wit: 

I, (notary  or  other  oflficer)  for  the  county  (or  city) 

aforesaid,  do  certify  that (contractor,  or  

agent  for ,  as  the  case  may  be,)  this  day  made  oath  be- 
fore me  in  my  county  (or  city)  aforesaid  that *.  (the 

owner)  is  justly  indebted  to  him  (or  to contractor,  t3 

the  case  may  be)  in  the  sum  of  dollars,  for  the 

consideration  stated  in  the  foregoing  memorandum,  and  that  the 
same  is  payable  as  therein  stated. 

Given  under  my  hand  this  the  day  of  , 

19 

(N.  P.  or  J.  P.,  etc.) 

(Code  1887,  §  2476;  1895-6,  pp.  71,  903;  1897-8,  p.  487.) 

Revlsors*  Note. — ^Thls  section  snbstitates  the  memorandiuii  for  the 
account  required  by  the  former  law.  It  is  no  longer  neoessarj  for  die 
itemized  account  to  be  recorded,  but  the  plaintUT,  when  he  flies  bis  hOl  to 
enforce  the  lien,  is  required  to  file  an  itemized  statement  of  his  acroaat. 
(See  section  6487.)  Under  the  former  law  the  itemized  accomrt  hid 
to  be  recorded.  In  many  instances  the  account  counted  of  »  U>f 
number  of  items,  such  as  a  bill  of  hardware  used  in  the  erection  of  a 
building.  The  cost  of  recording  the  itemized  account  was  large,  and  it 
served  no  useful  purpose  in  this  connection.  Now  what  is  to  be  recorded 
is  to  this  extent  similar  to  what  is  required  in  the  case  of  a  siipply  Um- 
The  memorandunt  is  to  be  recorded  in  the  book  of  Misc^aneons  litus 
instead  of  the  Mechanics'  IJen  Record,  the  latter  book  bebifr  discos- 
tinned.  (See  section  3803.)  Tlie  memorandum  is  to  be  indexed  sot 
only  in  the  Miscellaneous  Uen  book,  but  in  the  general  index  of  deed* 
as  welL  All  persons  are  deemed  to  have  notice  from  the  time  of  Mch 
recording  and  indexing.  The  former  law  read  "such  filing,"  w>d  tJie 
nkeanlng  was  not  altogether  clear. 

The  section  provides  that  the  cost  of  recording  the  memoraiidw 
shall  be  taxed  against  the  person  found  liable  in  any  Judgment  or  decree 
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enforcing  the  lien.  It  prescribes  what  should  be  recited  in  the  niemo- 
randnm  and  affidavit,  the  forms  being  given.  The  meoiorandnm  ia  re> 
qnired  to  state  the  time  or  times  wlien  the  daim  will  become  paj-ablc. 
80  that  any  person  examining  the  record  will  be  able  to  tell  when  the 
time  limit  for  suing  expires. 

Attention  is  called  to  section  276  on  the  subject  of  affidavits. 

Account  required  by  section  2476  of  the  Code  of  1887,  as  amended. — 

Under  the  present  law  the  account  Is  not  recorded  under  the  above  sec- 
tion, but  simply  the  memorandum  described  therein.  When  the  plain- 
tiff files  his  bill  under  section  6437  to  enforce  his  lien,  however,  he  is 
required  to  file  with  it  "an  itemized  statement  of  his  account,"  etc.  See 
revisors'  notes  to  above  section  and  section  6437.  The  followin-g  cases 
relate  to  the  su£9ciency  of  the  account  required  by  section  2476  of  the 
Code  of  1887:  Oilman  v.  Ryan,  96  Va.  494,  28  S.  B.  875:  Shackleford 
V.  Beck,  80  Va.  673;  Taylor  v.  Netherwood,  91  Va.  88,  20  S.  E.  888: 
Withrow  Lumber  Co.  v.  Glasgow  Inv.  Co.,  101  Fed.  863,  42  C.  C.  A.  61: 
Furst-Kerber  Co.  v.  Wells,  116  Va.  95,  81  S.  B.  2i2;  Brown  v.  Comwell, 
108  Va.  129,  60  S.  B.  623;  Rlson  v.  Moon,  91  Va.  384.  22  S.  B.  165; 
11  Va.  L.  Reg.  61. 

Verification  of  account  formerly  required. — The  following  cases  re- 
late to  sufficiency  of  the  affidavit  under  the  former  section:  Taylor  v. 
Netherwood,  91  Va.  88,  20  S.  B.  888;  Clement  v.  Adams  Bros.-Paynes 
Co.,  113  Va.  547,  75  S.  B.  294,  18  Va.  L.  Reg.  437,  and  note;  Diebold  v. 
Tatterson,  115  Va.  766,  80  S.  B.  586.  The  present  section  gives  the 
form  of  the  affidavit.  On  the  subject  of  affidavits  by  corporations  and 
agents,  see  section  276. 

Time  of  filing  memorandum.— Where  the  completion  of  the  work 
was  prevented  by  the  owner,  a  contractor  was  relieved  of  the  necessity 
of  filing  his  account  (now  memorandum).  M.  &  M.  Bank  v.  Dashiell, 
25  Orat.  616.  But  it  would  seem  otherwise  now  that  the  statute  has 
been  so  amended  as  to  require  the  filing  of  the  memorandum  within 
sixty  days  after  completion  of  Elructure,  or  "the  work  thereon  otherwise 
terminated." 

Where  the  parties  to  a  contract  for  the  erection  of  a  building  agree 
that  it  shaU  be  considered  as  complete  before  the  finishing  touches  are 
actually  put  on,  the  time  within  which  a  mechanic's  lien  must  be  filed 
commences  to  run  from  that  time,  and  not  from  the  time  of  the  actual 
completion  of  the  building.     Trustees  v.  Davis,  85  Va.  193,  7  S.  B.  245. 

Where  a  ibill  distinctly  averred  that  the  mechanic's  lien  was  filed  as 
provided  in  sections  2475  and  2476  of  the  Code  of  1887,  and  it  appeared 
from  the  copy  of  the  record  of  the  lien  filed  with  the  bill  as  an  exhibit 
that  the  'last  charge  in  the  account  was  for  work  done  within  sixty  days 
of  recordation  of  lien,  it  was  held  that  the  lien  was  properly  perfected, 
and  that  the  demurrer  to  the  bill  should  be  overruled.  Ricblands  Flint- 
Glass  Co.  V.  Hiltebeitel,  92  Va.  91,  22  S.  B.  806.  As  the  law  now  stands, 
the  account  is  not  recorded  under  section  6427  (corresponding  to  section 
2476  of  the  Code  of  1887)),  but  simply  a  memorandum.  See  revisors' 
notes  to  section  6427  and  6437. 

A  running  account,  where  nothing  to  the  contrary  appears,  is  to 
be  considered  as  falling  due  at  the  date  of  the  last  item.  Richlands 
Flint-GIass  Co.  v.  Hiltebeitel,  92  Va.  91,  22  S.  B.  806;  Osborne  v.  Big 
Stone  Co.,  96  Va.  68,  30  S.  B.  446. 

The  filing  of  the  claim  within  the  time  prescribed  by  the  statute 
is  one  of  the  essential  requisites  in  perfecting  the  lien.  If  not  so  filed  no 
lien  is  acquired.     Furst-Kerber  Co.  v.  Wells,   116  Va.  95,   81  S.  B.   22. 

Where  filed. — ^In  order  to  perfect  a  lien  against  a  railroad  in  its 
entirety,  the  proper  account  (now  miemorandum)  must  have  fornierly 
been  filed  in  the  clerk's  office  of  each  county  through  which  It  pisses. 
Otherwise  now  by  above  amendment.  A  lien  filed  In  the  Chancery 
Court  of  Richmond  does  not  attach  to  wharves  lying  within  one  mile 
of  the  corporate  limits  of  said  city.     While  they  are  within  its  juris- 
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diction,  they  are  not  within  the  limits  of  the  city.  Boston  v.  C.  &  0.  R. 
Co.,  76  Va.   180. 

Description  of  property. — ^All  that  the  law  requires  in  describing  the 
property  on  which  the  lien  is  aBserted  Is  to  set  forth  a  sufficient  descrip- 
tion to  enable  the  owners  to  tell  upon  which  piece  of  his  property  the 
lien  Is  claimed,  and  to  give  notice  to  purchasers  and  creditors  bo  thit 
they  may  Identify  the  property  and  protect  themselves  against  the  lien. 
Taylor  v.  Netherwood,  91  Va.  88,  20  S.  E.  888.     See  section  6431. 

Disconnected  pieces  of  proiieTty. — Where  a  contract  has  been  made 
which  estimates  or  fixes  thel  price  of  materials  furnished  and  work  done, 
uipon  each  of  two  or  more  buildings  on  disconnected  lots,  an  accoant 
which  claims  the  aggregate  price  as  a  lien  upon  all  lots  is  not  a  sub- 
stantial compliance  with  the  statute.  Gilman  v.  Ryan,  96  Va.  494,  2S 
S.  E.  875.  But  In  Sergeant  v.  Denby,  87  Va.  206,  12  S.  E.  402,  it  wis 
decided  that  a  sub-contractor  who  furnished  materials  for  the  conal^l^ 
tlon  of  two  houses  on  opposite  sides  of  the  street,  but  under  a  single 
contract  for  the  entire  work,  and  tor  a  sum  in  g^ross,  had  a  joint  lien 
on '.both  houses  and  lots  for  the  entire  aonount  of  materials  famished 
tor  both  houses. 

Generally. — If  a  material  man  falls  to  acquire  a  mechanic's  lien  on 
the  building  into  which  his  materials  are  placed,  and  the  sub-contractor 
to  whom  they  were  furnished  by  him  is  adjudged  a  bankrupt,  the  amonnt 
due  the  sub-contractor  by  the  general  contractor  passes  to  the  sub- 
contractor's trustee  as  assets  of  the  bankrupt.  Furst-Kerber  Co.  v.  Wells, 
116  Va.  95,  81  8.  E.  22.     See  section  6434. 

See  10  Va.  L.  Reg.  431,  and  note.  Former  section  commented  upon 
in  note  to  Com.  v.  Wampler,  11  Va.  Law  Reg.  668. 

See  Burks'  Pleading  and  Practice,  pp.  816,  817,  826. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  75,  section  4. 

Sec.  6428.  Perfection  of  lien  by  8ab-contract<»';  extant  of  lien.- 
Any  sub-contraetor,  in  order  to  perfect  the  lien  given  him  by  sec- 
tion sixty-four  hundred  and  twenty-six  shall  comply  with  the  pit- 
ceding  section,  and  in  addition  give  notice  in  writing  to  the  owner 
t/f  the  property  or  his  agent  of  the  amount  and  character  of  his 
claim.  But  the  amount  for  which  a  sub-contractor  may  perfect « 
lien  under  this  section  shall  not  exceed  the  amount  in  which  the 
owner  is  indebted  to  the  general  contractor  at  the  time  the  notice  is 
given,  or  shall  thereafetr  become  indebted  to  said  general  con- 
tractor upon  his  contract  with  said  general  contractor  for  said 
structure  or  building  or  railroad. 

The  memorandum,  affidavit  and  notice  required  by  this  section 
shall  be  sufficient  if  substantially  in  form  and  effect  as  follows: 

Mbmobandum  of  Mechanic's  Likn  Ci aimed  by 
Sttb-Contbactob. 

(sub-contraetor)  claims  that  (S*"' 

eral  contractor)  is  indebted  to  him  in  the  sum  of  ^^'' 

lars  ($ )  for  work  done  (or  materials  furnished,  or  both,  as 

the  case  may  be)  for  him,  in  and  about  the  construction  (or  n- 

moval,  repair  or  improvement,  as  the  case  may  be,)  of  a 

(describe  nature  of  structure,  whether  dwelling,  store,  or,  etc) 
which  he  has  contracted  to  construct  (or  remove,  etc.,)  for 
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(owner),  which  sum  bears  interest  from  the day 

of ,  19 ,  and  is  now  due  and  payable  (or  will 

be  due  and  payable  as  follows,  to-wit : ).  For  the  fore- 
going sum  due  to  the  said (sub-contractor)  as  afore- 
said, he  claims  a  lien  on  the  following  described  property  of  the 
said  (owner),  to-wit :  (insert  descrip- 
tion of  property). 

(Date). 

(Sub-contractor). 

AFFroAVIT, 

State  of  Virginia, 

County  (or  city)  of  ,  to-wit : 

I,  (notary  or  other  ofiBcer)  for  the  county 

(or  city)  aforesaid  do  certify  that (sub-contractor,  or 

his  agent,  as  the  case  may  be,)  this  day  made  oath  before  me  in 
my  county  (or  city)  aforesaid  that  (general  con- 
tractor) is  justly  indebted  to  him  (or  to ,  sub-contraetor, 

as  the  case  may  be,)  in  the  sum  of dollars  for 

the  consideration  stated  in  the  foregoing  memorandum,  and  that 
the  same  is  payable  as  therein  stated. 

Given  under  my  hand  this  the day  of ,  19. . . . 

(N.  P.  or  J.  P.,  etc.) 

Notice. 

To (owner). 

You  are  hereby  notified  that (general  contractor)  is 

indebted  to  me  in  the  sum  of dollars  ($ )  with 

interest  thereon  from  the  day  of  , 

19 ,  for  work  done  (or  materials  furnished,  as  the  case  may 

be,)  in  and  about  the  construction  (or  removal,  etc.,)  of  a 

(describe  structure,  whether  dwelling,  store,  or,  etc.,)  which  he 
has  contracted  to  construct  (or  remove,  etc.,)  for  you,  in  the  coun- 
ty (or  city)  of ;  and  thnt  I  have  duly  recorded  a  me- 
chanic's lien  for  the  same. 

Given  under  my  hand  this  the day  of ,  19 . . . . 

(Sub-contractor). 

(Code  1887,  §  2477;  1893-4,  p.  523;  1895-6,  p.  903;  1897-8,  p.  488.) 
Revlaors*  Noto.— Thlo  section  Is  taken  from  the  first  part  of  section 
2477  of  the  Code  of  1887,  as  amended.     The  forms  (^  the  memorandmn, 
affidavit,  and  notice  are  new.     No  other  material  change. 

Notice. — ^Where  it  was  shown  that  on  the  day  the  Hen  was  perfected 
an  exact  copy  of  the  account  as  filed  In  the  clerk's  office,  and  statement  of 
the  lien  attached  to  the  account  was  served  on  the  owner.  It  was  held 
Bufflcient  notice  to  the  owner.  Taylor  v.  Netherwood,  91  Va.  88,  20  S. 
B.  888.  The  present  law  substitutes  a  memorandum  for  the  account 
formerly  required,  as  to  which  see  section  6427.  The  form  of  the 
memorandum  Is  therein  given. 

Preroatnre  flline. — A  sub-contractor  who  prematurely  flies  a  me- 
chanic's lien  is  liahle  in  an  action  on  the  case  for  libel  for  the  inlury 
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occasioned  thereby  to  the  contractor.  Moore  t.  Rolln.  89  Va.  107,  15 
S.  E.  520,  16  L.  R.  A.  626. 

Owner  retaining  percentage. — A  provision  in  a  building  contract  by 
wbicb  the  owner  retfiins  a  percentage  of  the  cost  until  the  comirietioii 
of  the  building,  and  stipulates  that  he  may  supiply  any  deficiency  and 
deduct  the  cost  from  any  money  due  or  to  become  due  under  the  con- 
tract, is  intended  for  the  .benefit  of  the  owner  alone,  and  not  tor  lub- 
contractors  who  may  be  thereafter  employed.  Schrieber  t.  Citixens' 
Bank,  99  Va.  267,  38  S.  E.  134. 

Extra  work  not  covered  or  contennplated  by  the  original  contract, 
and  paid  for  hy  the  owner  as  soon  as  completed,  constitutes  a  transaction 
separate  from  the  original  contract,  and  cannot  be  considered  in  a  con- 
test between  owner  and  sub-contractor.     Id. 

Generally. — ^As  to  who  are  sul>-contractor8,  see  section  6426. 

Former  section  discussed,   13  Va.  Law  J.   133. 

See  Buries'  PI.  &  Pr.,  822,  824;  notes  to  preceding  sections. 

Sec.  6429.  Perfection  of  lien  hj  any  person  performing  labor  or 
furnishing  materials  for  a  snb-contractcv;  extent  of  lien. — Anj  per- 
son performing  labor  or  furnishing  materials  for  a  sub-contraetor, 
in  order  to  perfect  the  lien  given  him  by  section  sixty-four  himdreil 
and  twenty-six,  shall  comply  with  the  provisions  of  section  sixty- 
four  hundred  and  twenty-seven,  and  in  addition  thereto  give  notice 
in  writing  to  the  owner  of  the  property,  or  his  agent,  and  to  the 
general  contractor,  or  his  agent,  of  the  amount  and  character  of 
his  claim.  But  the  amount  for  which  a  lien  may  be  perfected  by 
such  person  shall  not  exceed  the  amount  for  which  said  sab-eon- 
tractor  could  himself  claim  a  lien  under  the  preceding  section. 

The  memorandum,  affidavit  and  notice  required  by  this  section 
shall  be  sufficient  if  substantially  in  form  and  effect  as  follows: 

Mbmobandum  of  Mechanic's  Lien  Claimed  bt 
sub-contbactob. 

(sub-subcontractor)  claims  that   

(sub-contractor)  is  indebted  to  him  in  the  sum  of dol- 
lars ($ )   for  work  done  (or  materials,  etc.,)  for  him  as 

sub-contractor  under  contractor  to  construct  (or  re- 
move, etc.,)  a  (describe  structure,  whether  dwelling, 

store,  or  etc.,)  for (owner)  which  sum  bears  inter- 
est from  the  day  of ,  19 ,  and  is 

now  due  and  payable  (or  will  be  due  and  payable  as  follows,  to- 

wit :  ).    For  the  foregoing  sum  of  $ ,  due  to 

the  said  (sub-subcontractor)  he  claims  a  lien  on 

the  following  described  property  of  the  said (owner), 

to- wit :  (insert  description  of  property). 

(Date). 

(Sub-subcontractor). 

Affidavit. 
State  of  Virginia, 

County  (or  city)  of  ,  to-wit: 

I,  (notary  or  other  officer)  for  the  county 
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(or  city)  aforesaid  do  certify  that (sub-subcontractor, 

or  his  agent,  as  the  case  may  be,)  this  day  made  oath  before  me  in 
my  county  (or  city)  aforesaid  that  (sub-contrac- 
tor) is  justly  indebted  to  him  (or  to ,  sub-contractor,  as 

the  case  may  be,)  in  the  sum  of  dollars  for  the 

consideration  stated  in  the  foregoing  memorandum,  and  that  the 
same  is  payable  as  therein  stated. 

Given  under  my  hand  this  the day  of ,  19^ . . . 

(N.  P,  or  J.  P.,  etc.) 

NomcB. 

To  (owner)  and  (general  contractor) : 

Yon  are  hereby  notified  that  ,  a  sub-contractor  un- 
der you,  said  (general  contractor)  for  the  construc- 
tion (or  removal,  etc.,)  of  a  (describe  structure) 

for  you,  said (owner)  is  indebted  to  me  in  the  sum 

of   dollars  ($ )   with  interest  thereon  from 

the  day  of ,  19 ,  for  work  done  (or 

materials  furnished)  in  and  about  the  construction  (or  removal, 

et., )    of  said    (naming  structure),  situate  in  the 

county  (or  city)  of ,  Virginia,  and  that  I  have  duly 

recorded  a  mechanic's  lien  for  the  same. 

Given  under  my  hand,  this  the • day  of ,  19. . . . 

(Sub-subcontractor). 

Revisors'  Note^— This  section  Is  taken  frwa  the  latt«r  part  of  section 
2477  of  the  Code  of  1887,  as  amended.  The  provision  that  the  notice 
shall  also  he  glvea  to  the  general  contractor  or  his  agent  is  new.  The 
forms  are  new. 

See  notes  to  preceding  section. 
Sec.  6430.  Sheriffs,  smgeants,  and  conBtablet  to  serve  notices. — 
Any  sheriff,  sergeant,  or  constable  thereto  required  shall  serve  any 
notice  authorized  or  required  by  this  chapter,  in  his  county  or  cor- 
poration, and  make  return  of  the  time  and  manner  of  service,  and 
for  a  failure  so  to  do  he  shall  forfeit  twenty  dollars. 

Revisors'  Note.^ — This  section  Is  new,  and  makes  it  the  duty  of 
the  officen  named  to  serve  the  notloea  authorized  or  reqolred  by  the 
chapter,  in  this  respect  supplying  an  omission  in  the  former  law. 

Sec.  6431.  Wliat  inaccorades  not  to  affect  lien. — ^No  inaccuracy 
in  the  memorandum  filed,  or  in  the  description  of  the  property  to 
be  covered  by  the  lien,  shall  invalidate  the  lien,  if  the  property 
can  be  reasonably  identified  by  the  description  given  and  the  mem- 
orandum conform  substantially  to  the  requirements  of  sections 
sixty-four  hundred  and  twenty-seven,  sixty-four  hundred  and  twen- 
ty-eight and  sixty-four  hundred  and  twenty-nine,  respectively,  and 
is  not  wilfully  false.    (Code  1887,  §  2478.) 

Revisors*  Note. — "Memorandum"  is  substituted  for  "account"  to 
make  the  section  conform  to  section  6427.     No  other  material  change. 

Section  2470  of  the  Code  of  1887,  as  amended,  dealing  with  per- 
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sonal  liability  of  owner,  has  been  omitted,  ther^jr  taking  out  o{  tin 
statute  the  whole  subject  of  personal  liability  of  the  owner.  80  kMif 
as  the  personal  liability  of  the  owner  is  retained  in  the  chapter,  it  b 
practically  Impossible  to  administer  the  mechanics'  lien  law  In  racfa  a 
way  as  wiU  give  Information  to  everybody  of  the  state  of  the  liens,  and 
not  do  injustice  to  someone.  In  practice  this  section  caused  mach  ooa- 
fusion,  and,  in  some  cases,  injustioe.  If  any  person  desires  to  secore  the 
personal  liability  of  the  owner,  it  should  be  a  matter  of  contract,  and  there 
is  no  necessity  for  injecting  it  into  the  mechanics'  lien  law. 

The  personal  liability  feature  is  chiefly  desired  by  material-meo  who 
are  unwilling  to  trust  contractors  or  sub>«ontractor8,  and  are  at  the  Hme 
time  unwilling  to  refuse  them  credit  for  fear  it  may  aifect  their  boslncH. 
This  should  properly  be  a  matter  ot  contract,  and  the  owner  ought  not 
to  have  to  bear  the  onus  of  responsibility  of  contractors  or  snb-oontracton 
whom  material-men  are  unwilling  to  credit. 

Section  2480  of  the  Code  of  1887,  being  dependent  npon  the  pro- 
visions of  section  2479  of  that  Code,  is  also  omitted. 

The  Legislature  haying  designated  but  two  defects  that  coold  be 
disregarded,  it  would  seem  that,  under  the  doctrine  of  inclusio  naius 
exfilusio  alterius,  it  intended  that  defects  not  mentioned  were  to  be  re- 
garded. Clement  t.  Adams  Bros.-Paynes  Co.,  113  Va.  547,  76  S.  E.  2)4. 
As  to  affidavits,  see  section  6427  and  notes. 

In  order  to  obtain  the  benefit  of  this  section,  the  provisions  of 
sections  6427,  6428  and  6429  must  be  substantially  complied  vlth. 
Oilman  v.  Ryan,  95  Va.  494,  28  S.  E.  875.  Compare  Sergeant  v.  Denbr. 
87  Va.  206,  12  S.  E.  402. 

The  rule  of  construction,  that  those  portions  of  the  mechanic's  lien 
law,  upon  whicli  the  right  to  the  existence  of  the  lien  depends,  shoaid 
be  strictly  construed,  is  not  abrogated  by  this  section.  Clement  t. 
Adams  Bros.-Paynee  Co.,  113  Va.  547,  75  S.  E.  294,  18  Va.  L.  Reg.  437 
and  note. 

The  omission  of  the  "'prices  charged"  (see  section  2476  ot  the 
Code  of  1887)  was  held  to  be  not  6.  mere  "inaccuracy  in  the  acconnt," 
but  an  entire  failure  to  state  what  the  statute  required.  Brown  t. 
Cornwell,  108  Va.  129,  60  S.  E.  623.  Under  secUon  6427  of  this  Code 
(corresponding  to  section  2476  of  the  Code  of  1887)  the  account  is  not 
recorded,  but  simply  the  memorandum  therein  described.  See  that  sec- 
tion and  notes. 

This  section  somewhat  modifies  the  niJe  In  Shackleford  v.  Becfc 
80  Va.  573,  and  Shenandoah  V&l.   R.  Co.  v.   Miller,   Id.   821. 

Cited  in  Taylor  v.  Netherwood,  91  Va.  88,  20  S.  E.  888. 

See  Burks'  Pleading  and  Practice,  p.  819. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  76,  section  3. 

Sec.  6432.  What  owner  may  do  when  contractor  fails  orrefoM 
to  complete  building,  etc. — If  the  owner  is  compelled  to  complete 
his  building,  structure,  or  railroad,  or  any  part  thereof  under- 
taken by  a  general  contractor  in  consequence  of  the  failure  or  re- 
fusal of  the  general  contractor  to  do  so,  the  amoMnt  expended  by 
the  owner  for  such  completion  shall  have  priority  over  all  n>^ 
chanics'  liens  which  have  been  or  may  be  placed  on  such  building, 
structure,  or  railroad  by  such  general  contractor,  a  sub-contractor 
under  him,  or  any  person  furnishing  labor  or  materials  to  either 
of  them. 

Revisers'  Note. — ^This  section  is  new.  It  is  intended  that  U  lb? 
owner  is  compelled  to  complete  his  building  or  structure,  the  amoMi 
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necegsary  to  be  expended  for  that  purpose  shall  be  preferred  over  all 
mechanics'  liens.  See  Schrleber  t.  Bank,  99  Va.  2iJ7,  88  S.  E.  134. 
'H>>mpeiled"  is  used  In  the  sense  of  "obliged"  and  is  not  limited  to  legal 
compolsion. 

Sec.  6433.  Limitation  of  lien. — No  auit  to  enforce  any  lien  per- 
fected under  sections  sixty-four  hundred  and  twenty-seven,  sixty- 
four  hundred  and  twenty-eight  and  sixty -four  hundred  and  twenty- 
nine  shall  be  brought  after  twelve  months  from  the  time  when  the 
whole  amount  covered  by  such  lien  has  become  payable:  provided, 
however,  that  the  filing  of  a  petition  to  enforce  any  such  lien  in 
any  suit  wherein  such  petition  may  be  properly  filed  shall  be  re- 
garded as  the  institution  of  a  suit  under  this  section.  (Code  1887, 
§  2481 ;  1889-90,  p.  36 ;  1893-4,  p.  576.) 

Rerisors'  Note. — A  material  cfaiange  is  made  in  this  section  in  that 
the  limitation  is  increased  from  six  months  to  twelve  months.  No  other 
material  change. 

This  limitation  is  snspended  as  to  the  lien  of  all  parties  to,  and  those 
who  are  directly  interested  in,  the  suit  from  the  Institution  of  the  same. 
SpiUer  V.  Wells,  96  Va.  698,  32  S.  E.  46,  70  Am.  St.  Rep.  878. 

If  a  suit  to  enforce  a  mechanic's  lien  Is  brought  within  due  time 
against  the  debtor  upon  whose  property  the  Hen  rests,  the  failure  to  im- 
plead subsequent  lienors  within  six  (now  twelve)  months  does  not  de- 
feat the  Hen  as  to  such  encumbrances.  They  are  proper  parties,  but 
not  necessary  parties,  and  may  be  brought  In  at  a  subsequent  time. 
Honk  V.  Exposition  Corp.,  Ill  Va.  121,  68  S.  E.  280. 

Creditor  may  plead  statute. — ^Where  a  court  of  equity  has  taken 
possession  of  a  debtor's  estate  for  the  purpose  of  distribution,  and  pro- 
ceeds to  ascertain  the  debts  and  encumbrances  so  as  to  enable  it  to  pro- 
perly administer  and  distribute  the  assets,  an  exception  to  the  general 
rule  that  the  defense  of  a  statute  of  limitations  is  personal  to  the  debtor, 
and  mtty  be  asserted  or  waived  by  him  as  he  may  elect,  is  allowed,  and 
a  creditor  may  interpose  the  defense  of  the  statute  as  against  the  claim 
of  another  creditor.  McCartney  v.  Tyrer,  94  Va.  198,  26  S.  E.  419.  But 
the  creditor  must  show  that  the  co-creditor's  debt  is  barred  as  between 
himself  and  his  debtor.  Monk  v.  Exposition  Corp.,  Ill  Va.  121,  68 
S.  E.  280. 

Instabnent  contract. — Where  the  contract  is  payable  in  instalments, 
a  mechanic  has  a  right,  to  assert  his  lien  for  all  the  instalments  when- 
ever due,  provided  he  commence  his  suit  before  the  expiration  of  six 
(now  twelve)  months  after  the  last  instalment  became  due.  But  it  is  not 
necessary  for  him  to  wait  untU  all  the  Instalments  become  payable, 
laege  v.  Bossleux,  15  Qrat.  83,  76  Am.  Dec.  189,  and  note  Va.  Rep.  Ann. 
Comipare  Trustees  v.  Davis,  86  Va.  197,  7  S.  E.  245,  where  it  was  held 
that  suit  was  prematurely  brought  before  any  of  the  instalments  had 
become  due. 

Pleading. — Where  bills  do  not  allege  when  the  suits  were  instituted, 
but  allege  when  the  amounts  asserted  as  liens  upon  the  property  became 
due  and  payable,  and  the  date  of  the  process  shows  that  the  suits  were 
brought  within  the  time  required  by  the  statute,  and  the  record  showed 
at  the  time  the  bill  was  demurred  to  that  the  suit  was  instituted  within 
the  period  fixed  by  statute,  there  is  no  good  reason  for  requiring  the  bill 
to  allege  that  fact,  since  the  court  will  take  judicial  notice  of  when  the 
suit  wa«  instituted,  as  well  as  all  other  proceedings  in  the  cause.  Sands 
V.  SUgg,   105  Va.   444,   62  S.  E.   633,   54  8.  E.   21. 

A  bill  to  enforce  a  mechanic's  lien  which  does  not  show  on  its  face 
that  the  suit  was  brought  within  the  time  prescribed  by  statute  is  bad 
on  demurrer.     Savings  Bank  v.  Powhatan  Clay  Mfg.  Co..   102  Va.   274, 
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9  Va.  Law  Reg.  898,  901  and  note,  46  S.  E.  294.  See,  also,  2  Va.  h. 
Reg.  609;  3  Ya.  U  Reg.  64. 

Nature  of  suit.— >A  suit  to  enforce  a  mechanic's  lien  is  in  no  sense 
a  suit  against  otlier  lien  creditors,  even  wlien  convened  as  parties  de- 
fendant. Tlie  suit  is  analagous  to  a  lien  creditors'  suit,  and  ig  con- 
trolled by  the  same  considerations,  and  is  subject  to  similar  rules  ot 
equitable  practice,     ^lonk  v.  Exposition  Corp.,  Ill  Va.  121,  68  S.  E.  280. 

G«nerally.^-See  Burks'  Pleading  and  Practice,  p.   831. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  76,  section  11. 

Sec.  6434.  Lien  of  gmieral  contractor  to  inure  to  benefit  of  fob- 
contractor. — The  perfected  lien  of  a  general  contractor  on  any  build- 
ing or  structure  shall  inure  to  the  benefit  of  any  sub-contractor,  and 
of  any  person  performing  labor  or  furnishing  materials  to  a  sab- 
contractor  who  has  not  perfected  a  lien  on  such  building  or  struc- 
ture, provided  such  sub-contractor,  or  person  performing  labor  or 
furnishing  materials  shall  give  written  notice  of  his  claim  against 
the  general  contractor,  or  sub-contractor,  as  the  case  may  be,  to 
the  owner  or  his  agent  before  the  amount  of  such  lien  is  aetnall; 
paid  off  or  discharged.     (Code  1887,  §  2482.) 

Revisors'  Note. — This  section  is  enlarged  so  as  expressly  to  allow 
persons  dealing  with  suli-contractors  the  benefit  of  the  lien  taken  cot  bj 
the  general  contractor.  , 

The  object  and  effect  of  thin  section  is  to  give  the  benefit  of  the 
lien  of  the  general  contractor  to  a  sub-contractor,  provided  he  gives  notice 
to  the  owner  before  the  general  contractor's  lien  has  been  discharged. 
Shenandoah  V.  R.  Co.  v.  Miller.  80  Va.  821. 

Where  the  lien  of  a  general  contractor  is  protected  in  a  suit  brouglit 
by  a  sub-contractor,  all  sub-contractors  are  protected,  as  the  lien  of  tbe 
general  contractor  inures  to  the  benefit  of  all  the  sub-contractors.  SpiUer 
v.  Wells,  96  Va.  698,  32  S.  E.  46,  70  Am.  St.  Rep.   878. 

See  notes  to  section  6433;   Burks  Pleading  and  Practice,  p.  SU. 

Sec.  6435.  Validity  and  priority  of  lien  not  affected  by  aasign- 
ments. — Every  assignment  or  transfer  by  a  general  contractor,  in 
whole  or  in  part,  of  his  contract  with  the  owner  or  of  any  money 
or  consideration  coming  to  him  under  such  contract,  or  by  a  sub- 
contractor of  his  contract  with  the  general  contractor,  in  whole 
or  in  part,  or  of  any  money  or  consideration  coming  to  him  under 
his  contract  with  the  general  contractor,  and  every  writ  of  fieri 
facias,  attachment  or  other  process  against  the  general  contractor 
or  sub-contractor  to  subject  or  encumber  his  interest  arising  under 
such  contract,  shall  be  subject  to  the  liens  given  by  this  chapter  to 
laborers,  mechanics,  and  material-men.  No  such  assignment  or 
transfer  shall  in  any  way  affect  the  validity  or  the  priority  of  sat- 
isfaction of  liens  given  by  this  chapter. 

Revisors'  Note. — ^Thls  is  a  new  section  dealing  with  the  effect  of  as- 
signments. It  is  taken  in  part  from  section  3844  of  the  West  Vifginial 
Code  (Ho^  1018).  Assignments  are  not  prohibited,  bat  are  made  sub- 
ordinate to  the  mechanics'  lien.  It  is  intraided  tliat  no  assignment  made 
by  a  general  or  snlMwntractor  shall  in  any  way  affect  the  rights  of  oOer 
parties  arising  under  the  mechanics'  lien  law. 

Acts  1895-6,  p.  379,  is  omitted,  becanse  the  subject  is  dealt  ttIUi 
in  this  section. 
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As  against  sub-contractors,  H  was  not  error  to  allow  the  owner 
credit  for  notes  discounted  by  him,  which  were  given  by  the  contractor 
to  other  sub-contractors  for  work  done  or  materials  furnished,  nor  for 
similar  notes  held  by  banks  and  taken'  by  the  owner,  nor  tor  orders 
drawn  on  the  owner  by  the  general  contractor  in  favor  of  the  sub- 
contractors. Each  of  such  credits  represented  money  paid  by  the  owner 
for  work  done  or  materials  furnished  for  the  erection  of  the  building. 
They  were  not  such  assignments  or  transfers  as  were  prohibited  by 
section  2482a  of  Pollard's  Code  (1904)  (Acts  1895-6,  p.  379).  Schrieber 
V.  Bank,  99  Va.  257,  38  S.  E.   134. 

For  criticism  of  Acta  1895-6,  p.  379,  just  cited,  see  2  Va.  L.  Reg. 
602;   3  Va.  L.  Reg.  401. 

Sec.  6436.  Extent  of  lien  where  owner  has  less  than  a  fee  in  the 
land;  in  enforcement  of  liens,  what  preference  is  given  to  the  me- 
chanic's lien. — If  the  person  who  shall  cause  such  building  or  struc- 
ture to  be  erected  or  repaired  owns  less  than  a  fee  simple  estate  in 
such  land,  then  only  his  interest  therein  shall  be  subject  to  said 
liens.  No  lien  or  encumbrance  upon  the  land  created  before  the 
work  was  commenced  or  materials  furnished  shall  operate  upon  the 
building  or  structure  erected  thereon,  or  materials  furnished  for 
and  used  in  the  same,  until  the  lien  in  favor  of  the  person  doing 
the  work  or  furnishing  the  materials  shall  have  been  satisfied;  nor 
shall  any  lien  or  encumbrance  upon  the  land  created  after  the 
work  was  commenced  or  materials  furnished  operate  on  the  land, 
or  such  building  or  structure,  until  the  lien  in  favor  of  the  person 
doing  the  work  or  furnishing  the  materials  shall  have  been  satis- 
fied. And  in  the  enforcement  of  the  liens  acquired  vmder  the  previ- 
ous sections  of  this  chapter,  any  lien  or  encumbrance  created  on 
the  land  before  the  work  was  commenced  or  materials  furnished 
shall  be  preferred  in  the  distribution  of  the  proceeds  of  sale  only  to 
the  extent  of  the  value  of  the  land  estimated,  exclusive  of  the 
buildings  or  structures,  at  the  time  of  sale,  and  the  residue  of  the 
proceeds  of  sale  shall  be  applied  to  the  satisfaction  of  the  liens 
provided  for  in  the  previous  sections  of  this  chapter.  (Code  1887, 
§  2483.) 

lieased  pretnises. — A  lessor's  Interest  in  land  is  not  subject  to  a 
mechanic's  lien  for  repairs  ordered  by  the  tenant  unless  the  tenant  was 
the  agent  of  the  lessor  by  section  6426  or  the  lessor  caused  the  repairs 
to  be  made  or  unless  he  ratified  what  the  tenant  had  done.  This  rule 
is  not  changed  by  any  relationship  of  the  parties.  Carter  v.  Keeton,  112 
Va.  307,  71  S.  E.  664;  Atlas  Cement  Co.  v.  Main  Line  Co.,  112  Va.  7, 
70  S.  E.  636,  and  note  }7  Va.  Law  Reg.  217. 

A  lease  required  certain  outbuildings  to  be  erected  on  the  leased 
premises.  The  lessor  did  not,  by  the  execution  of  the  lease,  cause  said 
buildings  to  be  erected  within  the  meaning  of  this  section.  Atla«  Cement 
Ccv  V.  Main  Line  Co.,  112  Va.  7,  70  S.  E.  536;  note  17  Va.  Law  Reg.  217. 

Priorities. — Where  an  owner  ttorrowed  money  on  land  and  house  to 
be  erected  thereon,  and  gave  a  deed  of  trust  to  secure  advances  of  said 
money  made  and  to  be  made,  and  a  contract  is  then  entered  into  by  the 
o^vner  with  a  third  party  to  erect  the  house  on  the  said  land,  said  person 
having  notice  of  the  deed  of  trust  and  receiving  part  of  the  money  ob- 
tained thereunder,  and  afterwards,  in  order  to  raise  money  fa-ster,  the 
contract  is  assigned  and  recorded  so  as  to  create  a  mechanic's  lien  ( under 
tbe  statute  then  existing) ,  and  the  party  holding  the  deed  of  trust  then 
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pays  the  balance  of  the  money  to  the  assignee,  who  had  notice  that 
the  beneficiary  under  the  deed  of  trust  claimed  priority  over  the  me- 
chanic's lien,  it  was  held  that  the  deed  of  trust  had  priority  both  as  to 
money  advanced  before  and  after  the  mechanic's  lien  waa  recorded, 
laege  v.  Bossieux,  15  Grat.  83,  76  Am.  Dec.  189,  and  note  Va.  Rep. 
Ann. 

In  Wroten'a  Assignee  v.  Annat,  31  Grat.  228,  it  was  decided  that 
a  contractor  who  knowingly  received  money  raised  under  deed  of  triut 
on  the  property  is  equitably  estopped  from  claiming  against  such  deed 
of  trust.     See,  also,  Wright  v.  Vaughan,  2  Va.  Dec.  662,  33  S.  E.  595. 

Certain  mortgages  were  given  for  purpose  of  raising  money  to  con- 
struct Chamberlin  Hotel  at  Old  Point,  and  were  duly  recorded  in  clerk's 
office  of  Elizabeth  City  county  court.  Certain  liens  of  mechanics  and 
material-men  for  work  and  labor  perfoinn«d  on  such  hotel  were  also 
filed  according  to  law.  Under  this  section  mechanics'  liens  have  pri- 
ority.    Crook  v.  Old  Point  (C.  C.)  54  Fed.  604. 

The  owner  oif  a  prior  incumbrance  on  land  on  which  a  mechanic 
asserts  hie  lien,  is  entitled  to  the  value  of  the  land  exclusive  of  the 
improvements  as  estimated  at  the  time  the  liens  are  enforced,  and  the 
value  must  be  estimated  by  the  court  before  the  property  is  sold.  As 
to  the  estimated  value  of  the  land,  the  prior  encumbrance  is  to  be  pre- 
ferred to  the  exclusion  of  the  mechanics'  lien,  and  as  lo  the  building 
the  mechanics'  lien  is  to  be  preferred  to  the  exclusion  of  the  prior  en- 
cumbrance. Fidelity  Co.  v.  Dennis,  93  Va.  604,  25  S.  E.  546;  Hudson 
V.  Barham,  8  Va.  Law  Reg.  736,  43  S.  B.  189.    • 

Where  the  owner  of  land  under  an  unrecorded  deed  causes  baild- 
ings  to  be  erected  thereon  for  the  cost  of  which  a  mechanic  records  a 
lien,  such  lien  has  priority  over  a  judgment  afterwards  docketed  against 
the  owner's  grantor.  The  effect  o9  this  section  is  to  modify  the  registn 
law  as  contained  in  section  5194  so  far  as  to  give  priority  to  a  mechanic's 
lien  on  the  lands  of  the  grantee  who  has  failed  to  record  his  deed  over 
judgments  subsequently  obtained  against  his  grantor.  Pace  v.  Moor- 
man, 99  Va.  246,  37  S.  E.  911,  6  Va.  Law  Reg,  829,  and  note. 

Where  lienor  had  prior  claims  to  a  portion  of  debtor's  property  and 
a  lien  with  other  creditors  on  the  balance.  It  is  proper,  to  sell  the  property 
in  two  parcels.  Haskin  Wood  Vulcanizing  Co.  v.  Cleveland  Ship-Building 
Co.,  94  Va.  439,  26  S.  E.  878.      • 

Generally. — ^Clted  but  not  construed.  Monk  v.  Exposition  Corp.. 
Ill  Va.   121,   68  S.  E.   280. 

See  Burks'  Pleading  and  Practice,  pp.  817,  826;  see,  also,  notes  to 
section  6437. 

Sec.  6437.  How  liens  are  enforced;  no  joiorifv  except,  etc.— The 
liens  created  and  perfected  under  the  preceding  sections  of  this 
chapter  may  be  enforced  in  a  court  of  equity  by  a  bill  filed  m  »•>« 
county  or  city  wherein  the  building,  structure,  or  railroad,  or 
some  part  thereof  is  situated,  or  wherein  the  owner,  or  if  there  be 
more  than  one,  any  of  them,  resides.  The  plaintiff  shall  file  with 
his  bill  an  itemized  statement  of  his  account,  showing  the  amount 
and  character  of  the  work  done,  or  materials  furnished,  the  prices 
charged  therefor,  the  payments  made,  if  any,  the  balance  due,  and 
the  time  from  which  interest  is  claimed  thereon ;  the  correctness  of 
which  account  shall  be  Terified  by  the  affidavit  of  himself,  or  his 
agent.  When  a  suit  is  brought  for  the  enforcement  of  any  sneh 
lien  against  the  property  bound  thereby,  all  parties  entitled  to 
such  liens  upon  the  said  property  or  any  portion  thereof  may  file 
petitions  in  such  suit  asking  for  the  enforcement  of  their  respec 
tive  liens  to  have  the  same  effect  as  if  an  independent  suit  were 
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brought  by  each  claimant.  There  shall  be  no  priority  among  them, 
except  that  the  lien  of  a  sub-contractor  shall  be  preferred  to  that 
of  his  general  contractor ;  and  the  lien  of  persons  performing  labor 
or  furnishing  materials  for  a  sub-contractor,  shall  be  preferred  to 
that  of  such  sub-contractor.     (Code  1887,  §  2484;  1893-4,  p.  576.) 

Revlsors'  Note. — This  section  is  cluuiged  so  as  to  maJte  plain  tlie 
Tenne  ot  the  suit  to  enforce  the  lien. 

The  plaintiff  is  required,  when  he  fllee  bia  bill,  to  Ble  an  itemised 
statement  of  his  account.  The  account  itself  not  being  recorded  by 
section  6427,  but  only  a  memorandum,  the  defendant  is  entitled  at  some 
8ta«e  ot  the  iHroceedings  to  know  the  items  and  correctness  of  the  ac- 
count in  evet7  respect. 

The  words,  "and  the  lien  of  persons  perfonntng  labor  or  furnishing 
material  for  a  sub-contractor  shall  be  pr^erred  to  that  of  such  sub- 
contractor," are  new. 

Demurrer. — A  bill  to  enforce  a  mechanic's  lien  which  does  not  show 
on  its  face  that  the  suit  was  brou«;ht  within  the  time  prescribed  by  statute 
is  bad  on  demurrer.  Savings  Bank  v.  Powhatan  Clay  Mfg.  Co.,  102  Va. 
274,  9  Va.  Law  Reg.  898,  901  and  note,  46  S.  E.  294.  See,  also,  2  Va. 
L.  Reg.  509;   3  Va.  L.  Reg.  64.     See  section  6433  and  notes. 

Bill  alleged  that  lien  was  51ed  as  provided  for  in  sections  6426 
and  6427  (as  they  then  stood),  and  the  copy  of  the  record  of  the  lien 
exhibited  therewith  showed  that  part  of  the  work  was  done  within  thirty 
days  (now  sixty)  of  the  recordation  of  lien.  Held,  this  was  sufficient, 
and  demurrer  would  not  lie.  Richlands  v.  HUtebeitel,  92  Va.  91,  22 
S.  E.  806. 

Sufficient  description  of  property  in  bill. — Where  an  exhibit  with  the 
bill  particularly  describes  the  property  on  which  the  lien  Is  claimed,  the 
quantity  of  land  "necessary  to  the  convenient  use"  of  the  buildings  is 
sufficiently  described.  Richlands  Flint-Olass  Co.  v.  HUtebeitel,  92  Va. 
91,  28  8.  E.  806.  See,  also,  note  of  Pairo  v.  Bethell,  76  Va.  832,  under 
section  6426,  "Property  subject  to  lien." 

Architect's  certiilcate. — Bill  wiU  not  lie  to  enforce  mechanic's  lien 
where  contract  required  architect's  certificate,  until  such  certificate  is 
produced  or  good  reason  given  why  It  Is  not.  BelmonC  v.  Hotel,  109 
Va.  269,  63  S.  E.  1068. 

ESqolty  will  give  comfrfete  relief. — Where  a  court  of  equity  has  taken 
Jurisdiction  of  a  suit  to  enforce  a  mechanic's  lien,  it  should  proceed  to 
determine  all  the  questions  between  the  parties.  Risen  v.  Moon.  91  Va. 
384,  22  S.  E.  166;  Bailey  Const.  Co.  v.  Purcell,  88  Va.  300,  13  S.  E.  466. 

Terms  of  sale. — A  sale  in  a  suit  to  enforce  the  Hen  should  be  on 
reasonable  credit,  unless  under  the  peculiar  circumstances,  which  must 
be  shown  by  the  record,  a  sale  upon  other  terms  Is  desirable.  Pairo  v. 
Bethell,  76  Va.  825. 

Where  the  debt  secured  by  the  mechanic's  lien  Is  only  a  small  pro- 
portion of  the  value  of  the  property.  It  is  not  error  to  decree  a  sale  tor 
cash  sufficient  to  satisfy  the  lien.  Lester  v.  Pedigo,  84  Va.  309,  4  S.  E. 
703. 

The  porvhaeer  in  a  suit  to  enforce  a  mechanic's  lien  stands  in  the 
place  of  the  lienor,  and  Is  invested  with  all  the  rights  that  he  had  under 
the  law  by  virtue  of  his  Hen.  Pace  v.  Moorman,  99  Va.  246,  37  S.  E. 
911,  6  Va.  Law  Reg.  829,  and  note. 

Personal  decree. — Even  when  mechanic's  lien  is  not  established, 
personal  decree  may  be  given  against  defendants.  Johnson  &  G.  Bros. 
V.  Bunn  &  Co.,  108  Va.  490,  62  S.  E.  341,  19  L.  R.  A.  (N.  S.)  1064. 

Parties. — In  a  suit  to  enforce  a  mechanic's  Hen,  other  Hen  creditors 
are  proper,  but  not  necessary  partieb.  and  a  failure  to  make  them  parties 
to  the  suit  does  not  disturb  the  priorities  of  the  respective  Hens.  Monk 
V.  ExposiUon  Corp.,  Ill  Vs.   121,  68  S.  E.  280. 

(2983) 


Digitized  by 


Google 


§6438  mechanics'  and  other  ljens  [Tit.  61 

Supplies  farnlshed  mannfactiiriiig  company. — Where  supplies  neces- 
sary for  the  conduct  of  the  ibusiness  of  a  manufacturing  company  h&re 
been,  furnished  to  such  comipany,  It  was  not  necessary  to  show  that  they 
were  so  used  by  the  company.  It  is  immaterial  that  such  company,  at 
a  mere  incident  of  its  business,  buys  and  sells  such  supplies.  In  re 
West  Norfolk  Lumber  Co.  (D.  C),  112  Fed.  760,  7  Va.  Law  Reg.  8J8. 

Generally. — Priorities  among-  sub-contractors,  see  above  section  and 
note,  12  Va.  Law  Reg.  501. 

Cited  In  Bailey  Const.  Co.  v.  Purcell,  88  Va.  300,  13  S.  B.  458. 

For  decisions  under  former  procedure  (Code  1873,  chapter  IIS)  to 
enforce  mechanics'  Hens,  see  Lester  ▼.  Pedigo,  84  Va.  309,  4  S.  E.  703, 
and  Pairo  y.  Bethell,  75  Va.  829. 

See  notes  to  preceding  sections;  Burks'  Pleading  and  Practice  83(. 

For  W.  Va.  decisionfi  on  similar  statute,  see  Jastia'  Annotations, 
chapter  75,  section  10. 

Sec.  6438.  Lien  oif  onployees,  etc.,  of  transportation  con^niiiM, 
etc.,  on  franchises  and  property  of  company. — All  conductors, 
brakemen,  engine  drivers,  firemen,  captains,  stewards,  pilots,  clerks, 
depot  or  office  agents,  storekeepers,  mechanics,  traveling  represen- 
tatives or  laborers,  and  all  persons  furnishing  railroad  iron,  en- 
gines, cars,  fuel,  and  all  other  supplies  necessary  to  the  operation 
of  any  railway,  canal,  or  other  transportation  company,  and  all 
clerks,  mechanics,  traveling  representatives,  and  other  persons  who 
furnish  their  services,  labor  or  supplies  to  any  mining  or  manu- 
facturing company,  whether  such  railway,  canal,  or  other  trans- 
portation or  mining  or  manufacturing  company  be  chartered  under 
or  by  the  laws  of  this  State,  or  be  chartered  elsewhere,  and  be  do- 
ing business  within  the  limits  of  this  State,  shall  have  a  prior  lien 
on  the  franchises,  gross  earnings,  and  on  all  the  real  and  personal 
property  of  said  company  which  is  used  in  operating  the  same  to 
the  extent  of  the  moneys  due  them  by  said  company  for  such  wages 
or  supplies,  and  no  mortgage,  deed  of  trust,  sale,  hypothecation,  or 
conveyance  executed  since  the  first  day  of  May,  eighteen  hundred 
and  eighty-eight,  shall  defeat  or  take  precedence  over  said  lien. 
There  shall  be  no  priority  among  liens  created  by  this  section  ex- 
cept that  the  lien  secured  by  this  section  to  parties  furnishing  sup- 
plies shall  be  subsequent  to  that  due  to  clerks,  mechanics,  laborers, 
or  other  persons,  for  services  furnished  as  aforesaid:  and  pro- 
vided, that  if  any  person  entitled  to  a  lien  as  well  under  section 
sixty-four  hundred  and  twenty-six,  as  under  this  section,  shall  per- 
fect his  lien  given  by  either  section,  he  shall  not  be  entitled  to  the 
benefit  of  the  other;  and  provided,  also,  that  no  right  to  or  remedy 
upon  a  lien  which  has  already  accrued  to  any  person  shall  be  ex- 
tended, abridged,  or  otherwise  affected  hereby.  (Code  1887,  §  2485; 
1891-2,  p.  362;  1902-3-4,  p.  624.) 

Bevlsors'  Note. — ^This  section  is  changed  so  as  to  give  the  lien  to 
persons  who  furnish  their  services,  labor  OB  SUPPLIES.  Under  th* 
Code  of  1887  a  lien  was  given  for  supplies  furnished  to  mining  aad 
manufacturing  companies.  By  the  Acts  of  1891-2,  pp.  302-363,  material 
alteration  was  made  in  the  matter  of  supplies  furnished  mining  axl 
manufacturing  (wmpanies,  and  they  were  given  a  prior  lien  only  v|x» 
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"personal  property  of  such  company  other  than  that  forming  part  of  ltd 
plant,"  etc,  and  ai  gMieral  lien  on  all  its  real  and  personal  property  to  a 
limited  ext«it.  By  the  Acts  of  1002-8-4,  p.  624,  the  lien  for  snpidles 
was  entirely  taken  away  as  to  mining  and  manufacturing  companies.  It 
is  now  rest<Hred. 

Tile  date  In  the  provision  concerning  mortgages,  deeds  of  trust,  etc., 
is  changed  from  March  21,  1877,  to  May  1,  1888,  tiie  latter  being  the 
date  the  pode  of  1887  went  into  effect. 

No  otiier  material  ehange. 

Gonstitatlonallty. — This  section  Is  not  in  conflict  with  the  Fourteenth 
amendment  to  United  States  Constitution,  as  being  unequal  or  class  legis- 
lation. Virginia  Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  126  17 
S.  E.  806,  44  Am.  St.  Rep.  893. 

That  portion  of  section  2485  of  the  Code  of  1887  which  provided 
that  "no  mortgage,  deed  of  trust,  sale,  hypothecation,  or  conveyance  exe- 
cuted since  the  twenty-first  day  of  March,  1877,  shall  defeat  or  take 
precedence  over  said  lien,"  was  retroactive  In  Its  effect,  and  impaired 
the  obligation  of  contracts,  and  was  declared  void  as  to  bonds  issued 
and  secured  by  mortgage  in  1881.  Crowther  v.  Fidelity  Ins.,  Trust  & 
Safe-Deposit  Co.,  86  Fed.  41,  29  C.  C.  A.  1,  3  Va.  Law  Reg.  867.  It 
was  true  that  the  act  (1876-7,  p.  188,  amended  1878-9,  p.  362),  upon 
which  this  section  was  founded,  was  passed  before  the  mortgage  refer- 
red to  was  given;  but  the  title  of  the  act  was  defective,  and  therefore 
repugnant  to  section  15,  article  5,  Const.  1869.  Fidelity  Ins.,  Triist  & 
Safe-Deposit  Co.  v.  Shenandoah  Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759,  19 
Am.  St.  Rep.  858;  Id.  (C.  C.)  42  Fed.  372.  But  where  the  charter  of  a 
corporation,  organized  before  that  Code  went  Into  effect,  was  takfn 
subject  to  the  general  law  of  the  State  in  force  at  the  time,  and  such 
clianges  as  might  afterwards  be  made  In  that  law,  and  where  one  of  the 
rights  granted  in  the  charter  was  to  issue  bonds  and  to  secure  the  same 
by  deed  of  trust  or  mortgage,  bondholders  who  took  the  bonds  of  the 
company  after  the  Code  went  into  effect  were  presumed  to  be  cognizant 
of  the  law  then  in  force,  giving  a  prior  lien  as  set  forth,  and  to  have 
taken  the  security  subject  to  the  rights  of  other  parties  thereunder. 
Virginia  Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  126,  17  S.  B.  806, 
44  Am.  St.  Rep.  893. 

This  section  not  contrary  to  Fourteenth  Amendment  to  Constitution 
of  the  United  States  and  maizes  no  discrimination  against  any  company 
brought  under  its  Influence.  First  Nat.  Bank  v.  Trigg  Co.,  106  Va.  327, 
56  S.  E.  158. 

Supplies— Mining  and  manufacturing  companies. — The  following 
cases  were  decided  under  a  different  reading  of  this  section:  American 
Woodworking  Machinery  Co.  v.  Agelasto,  136  Fed.  399;  note  11  Va.  L. 
Reg.  236;  Virginia  Development  Co.  v.  Crozer  Iron  Co.,  9C  Va.  126,  17 
S.  E.  806,  44  Am.  St.  Rep.  893;  Boston  Blower  Co.  v.  Carman  Lumber 
Co.,  94  Va.  94,  26  S.  E  390;  Seventh  Nat.  Bank  v.  Shenandoah  Iron 
Co.  (C.  C),  36  Fed.  436. 

Hallway  compaities. — Engines  for  the  purpose  of  generating  electri- 
city for  propelling  cars  are  "engines  necessary  to  the  operation  of  an 
electric  road,"  within  the  meaning  of  this  section.  Frlck  Co.  v.  Norfolk 
&  O.  V.  R.  Co.,   86  Fed.  726,   32  C.  C.  A.   31. 

Materials  and  labor  furnished  in  erection  of  car  barns,  trainsheds, 
power  and  boiler  houses,  depots,  workshops  and  rebuilding  hotel  belong- 
ing to  railroad  are  not  supplies  necessary  to  operation  of  road.  Frick 
Co.  V.  Norfolk  &  O.  V.  R.  Co.,  86  Fed.  726,  32  C.  C.  A.  31. 

Medical  supplies  rendered  and  board  furnished  by  hospital  to  rail- 
road employe  injured  in  service  are  not  supplies  under  this  section.  New- 
gass  V.  Atlantic  &  D.  R.  Co.  (C.  C),  56  Fed.  676. 

Conditional  sales. — ^The  contract  under  which  cars  were  furnished 
to  a  railroad  styled  itself  a  lease,  and  provided  for  the  payment  of  pur- 
cbase  money  in  monthly  instalments,-  with  right  In  vendor,  on  default,  to 
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take  poesesBion  of  cars  and  sell,  returning  any  surplus  to  vendee.  Tbe 
vendor  put  his  nani«  on  cars  as  owner,  and  recorded  contract  as  required 
In  case  of  conditional  sales.  The  cars  were  furnished  to  "vendee,"  within 
meaning  of  this  statute,  and  such  action  of  vendor  did  not  waive  bis  lien. 
Newgass  v.  Atlantic  &  D.  K.  Co.  (0.  C),  56  Fed.  676. 

Iiabor  and  services. — Persons  contracting  to  log,  mill  out  and  rack 
certain  lumber  at  a  certain  price  per  thousand  are  not  "laborers"  within 
the  meaning  of  this  section.     Tucker  v.  Bryan,  217  Fed.  576. 

One  who  lays  track  and  strings  wire  for  an  electric  railroad  at  ar 
agreed  price  per  mile  is  not  a  laborer,  within  meaning  of  this  sectiot 
Prick  Co.  V.  Norfolk,  &c.,  Co.,  86  Fed.  726,  32  C.  C.  A.  31. 

Claim  of  telegraph  company  for  services  rendered  a  railroad  is  » 
labor  claim,  within  the  meaning  oif  this  statute.  Newgass  v.  Atlantic 
&  D.  R.  Co.   (C.  C),  72  Fed.   712. 

The  'President,  manager,  secretary  and  treasurer  of  manafactaring 
companies  are  not  entitled  to  a  lien  for  their  salaries.  Seventh  Nat 
Bank  v.  Shenandoah  Iron  Co.  (C.  C),  35  Fed.  436;  Fidelity  Ins.  Trust 
&  Safe-Deposit  Co.  v.  Roanoke  Iron  Co.  (C.  C),  81  Fed.  440,  3  Va.  Lav 
Reg.  375. 

When  lien  attaches. — The  lien  provided  for  by  this  section  attachi* 
at  the  time  the  supplies  are  furnished,  and  not  at  the  time  the  claim  is 
filed  under  section  6439,  and  In  an  adjudication  in  ibankroptcy  against 
the  debtor  between  the  date  of  maturity  of  the  last  item  of  the  account 
for  supplies  and  the  filing  and  recording  of  the  claim  does  not  destror 
the  claimant's  right  to  priority  in  the  distribution  of  the  bankrupt's 
estate.     Mott  v.  Wissler  Min.  Co.,  135  Fed.  697. 

Priorities. — One  furnishing  supplies  to  a  manufacturing  company 
was  entitled  to  a  lien  superior  to  the  right  of  a  pledge  of  the  products  of 
said  company.  Fidelity  Ins.,  Trust  &  SafenDeposit  Co.  v.  Roanoke  Iron 
Co.  (C.  C),  81  Fed.  439. 

Where  iron  company  made  a  contract  with  brokers  for  sale  of  iron 
produced  at  its  mills,  under  which  iron  was  shipped  to  brokers  on  bills 
of  lading  In  their  name,  was  stored  by  them,  and  sold  at  their  discretion, 
they  advancing  a  certain  proportion  of  market  price  to  company,  who 
exercised  no  control  over  sales,  and  accounted  to  it  for  proceeds  of  iron 
when  sold,  such  iron  delivered  to  brokers  Is  not  liable  to  supply  lien 
hereunder.     Id. 

A  lien  on  the  real  and  personal  property  of  a  manufacturing  com- 
pany for  supplies  furnished  was  prior  to  any  deed  of  trust,  etc.,  recorded 
after  such  supplies  are  furnished.  In  re  West  NonfoJk  Lumber  Co.  (D. 
C),  112  Fed.  760,  7  Va.  L.  Reg.  836. 

Supply  liens  take  precedence  amon-g  themselves  in  the  order  of 
their  recordation  in  the  proper  clerk's  office.     Id. 

Liens  for  supiplies  furnished  to  a  manufacturing  company  'bicb 
were  perfected  under  this  section  as  amended  February  15.  1892,  al- 
though within  four  months  prior  to  adjudication  of  debtor  as  bankrupt, 
are  not  dissolved  by  such  adjudication,  but  will  be  given  priority  In 
accordance  with  decisions  of  Supreme  Court  o<  Virginia.     Id. 

The  prior  lien  given  by  this  section  attaches  only  to  the  interest  In 
its  -property  acquired  by  the  company  which  employed  claimants,  and 
takes  precedence  only  of  mortgages  made  by  it;  and  where  such  coaa- 
pany  purchases  property  already  subject  to  encumbrance  made  by  former 
owner,  or  has  given  purchase-money  mortgage,  such  encumbrances  u* 
not  displaced  by  employer's  liens.  Farbush  &  Son  Mach.  Co.  v.  Libert; 
Woolen  MUls   (C.  C),  81  Fed.  426. 

A  mortgagor  who  has  assigned  policies  of  insurance  taken  on  his 
property  to  a  mortgagee  for  the  protection  of  the  debt  has  only  a  right 
to  the  surplus  after  the  payment  of  the  debt,  and  If  there  is  no  surplus 
there  is  no  estate  to  which  a  supply  lien  could  attach.  In  re  West  Nor- 
folk Lumber  Co.   (D.  C),  112  Fed.  760,  7  Va.  L.  Reg.  836. 

Bona  'fide  holders  of  warehouse  receipts  iseued  by  a  manufactnriug 
company  had  priority  over  one  furnishing  supiplies  after  transfer  and 
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dellTery  of  such  receipts.  Millhiser  Mfg.  Co.  v.  Gallego  MlHs  Co .  101 
Va.  681,  44  S.  E.  760. 

A  lien  under  this  section  for  labor  and  supplies  furnished  is  inferior 
to  a  valid  assignment  of  a  chose  in  action  by  a  imanufacturing  company. 
made  more  than  two  years  prior  to  the  said  lien.  Hawes  v.  Trige.  110 
Va.  166,  65  S.  B.  638. 

Uens  by  supply  creditors  under  this  section  upon  an  uncompleted 
vessel  are  superior  to  the  claims  o*  the  U.  S.  government  under  a  con- 
tract for  the  construction  of  the  vessel  providing  for  inspection  by  tho 
government,  payment  by  instalments,  as  the  work  progressed  and  that 
all  parts  paid  for  uuder  the  system  of  partial  payments  should  become 
the  sole  property  of  the  U.  S.  Hawes  v.  Trigg,  110  Va.  165,  65  S.  E. 
638.  Sed  quaere.  May  not  such  vessel  be  a  public  work  and  not  subject 
to  lien? 

It  seems  that  a  deed  of  trust  given  to  secure  the  purchase  price  of 
property  bought  by  a  manufacturing  and  mining  company  takes  priority 
over  the  labor  liens  asserted  by  the  employees  of  the  company.  See 
article  in  19  Va.  L.  Reg.  721,  commenting  upon  a  ruling  of  the  Supreme 
Court  upon  a  request  for  an  injunction. 

As  to  the  rights  of  material-men  as  against  mortgage  creditors  of 
a  railroad,  see  6  Va.  Law  Reg.  124.  Sec,  also,  8  Va.  Law  Reg.  205; 
2  Va.  Law  Reg.  871,  and  notes  to  section  6439. 

Generally. — Where  supplies  necessary  for  the  conduct  of  the  busi- 
ness of  a  manuifacturing  company  have  been  furnished  to  such  coimpaqy, 
it  is  not  nec'essary  to  show  that  they  were  so  used  by  the  company.  It 
Is  immaterial  that  such  company,  as  a  m«re  incident  of  its  business,  buys 
and  sells  such  supplies.  In  re  West  Norfolk  Lumber  Co.  (D.  C),  112 
Fed.  760,  7  Va.  Law  Reg.  836. 

A  carrier  is  not  entitled  to  a  lien  for  charges  for  freight  on  supplies. 
Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co.  (C.  C),  35  Fed.  436;  Fidelity, 
&c.,  Co.  V.  Roanoke  Iron  Co.   (C.  C),  81  Fed.  440,  3  Va.  L.  Reg.  376. 

A  general  shipbuilding  company  is  a  manufacturing  company  within 
the  meaning  of  tbis  section.  First  Nat.  Bank  v.  Trigg  Co.,  106  Va.  327, 
66  S.  E.  158. 

For  commAnts  on  this  section,  see  16  Va.  Law  Reg.  355,  392,  492, 
569. 

See  Gregory's  Forms  Noe.  342,  343,  344. 

Cited  but  not  construed,  Loyd  v.  Lynchburg,  113  Va.  627,  75  S. 
E.  233. 

As  to  sections  6438  and  6439,  before  Code  1887,  see  Crowther  v. 
Fidelity  Ins.,  Trust  &  Safe-Deposit  Co.,  86  Fed.  41,  29  C.  C.  A.  1. 

See  notes  to  next  section. 

Sec.  6430.  How  perfected;  how  enforced. — No  person  shall  be  en- 
titled to  the  lien  given  by  the  preceding  section  unless  he  shall, 
within  ninety  days  after  the  last  item  of  his  bill  becomes  due  and 
payable  for  which  such  supplies  are  furniished  or  service  rendered, 
file  in  the  clerk's  office  of  the  circuit  court  of  the  county  or  corpora- 
tion court  of  the  city  in  which  is  located  the  chief  office  in  tbii 
State  of  the  company  against  which  the  claim  is,  or  in  the  clerk's 
office  of  the  Chancery  Court  of  the  city  of  Richmond  when  such 
office  is  in  said  city,  a  memorandum  of  the  amount  and  considera- 
tion of  his  claim,  and  the  tim.e  or  times  when  the  same  is,  or  will 
become  due  and  payable,  verified  by  affidavit,  which  memorandum 
the  said  clerk  shall  forthwith  record  in  the  Miscellaneous  Lien 
Book  and  index  the  same  in  the  name  of  the  said  claimant  and  also 
in  the  name  of  the  company  against  which  the  claim  is,  as  required 
by  section  sixty-four  hundred  and  twenty-seven.     Any  such  lien 
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may  be  enforced  in  a  court  of  equity.  (Code  1887,  §  2486;  1891-2, 
p.  363;  1895-6,  p.  340.) 

Rerlsors'  Note.— The  menuMraadnin  is  required  to  state  tlie  time  or 
times  when  the  claim  is  or  wUI  Iieoome  due  and  payable  in  addition  to 
the  matters  required  by  the  former  law.  Under  the  former  law  tb« 
memorandum  was  required  to  be  recorded  in  the  deed  twok.  Now  it  is 
to  b^  recorded  in  the  Miscelianeous  Liem  I>ook,     No  other  dbangei 

Memorandum  must  show  upon  its  face:  (1)  The  amount  of  the 
claim;  (2)  the  consideration  of  It  (i.  e.,  whether  tor  supplies  or  (or 
labor);  (3)  verified  .by  affidavit.  All  else,  however  essential  to  the 
existence  of  the  lien,  can  be  supplied  aliunde.  Memorandum  need  not 
show  on  its  face  that  the  claim  was  filed  within  the  ninety  days,  but  tliis 
may  be  proved  aliunde.  Overholt  v.  O.  D.  Mfg.  Co.,  98  Va.  654,  37  S.  E. 
307;  but  see  contra.  Liberty  Perpetual  Bldg.  &  Loan  Co.  v.  M.  A.  Furbasb 

6  Son  Mach.  Co.,  3  Va.  Law  Reg.  86,  80  Fed.  631,  26  C.  0.  A.  38.  The 
memorandum  must  now  show  also  what  part  of  the  account  is  due  and 
what  part  is  to  become  due.  See  the  statute  as  amended.  This  «u 
formerly  held  unnecessary.     See  In  re  West  Norfolk  Lumiber  Co.  (D.  C), 

7  Va.  Law  Reg.  836,  112  Fed.  760. 

A  lien  claimed  under  this  section  is  not  insufficient  because  it  does 
not  show  on  its  face  that  it  was  filed  within  ninety  days  after  the  last  item 
of  supplies  was  furnished,  where  such  fact  is  stated  In  affidavit  of  verifi- 
cation required  by  statute,  which  forms  part  of  claim.  In  re  West  Nor- 
folk Luimiber  Co.,  supra. 

To  acquire  a  laborer's  lien,  under  section  2485  of  the  Code  of  1887, 
as  amended  (1891-2)  (corresponding  to  the  above  section),  requirement 
that  claim  must  be  filed  in  clerk's  office  within  prescribed  time  most  be 
strictly  complied  with  and  record  must  show  such  compliance.  The  men 
recording  of  labor  tickets  within  ninety  days  from  their  date,  with 
nothing  to  show  that  wages  were  due  on  the  day  tickets  were  given,  glTes 
no  Hen,  nor  can  record  be  supplemented  by  parol  evidence  on  this  point 
after  suit  brought  to  enforce  lien.  Uberty  Perpetual  Bldg.  &  Loan  Co. 
V.  M.  A.  Furbush  &  Son  Mach.  Co.,  80  Fed.  631,  26  C.  C.  A.  38. 

Better  practice,  however,  required  that  the  memorandum  sbonid 
show  (1)  that  the  lien  was  claimed  against  transportation,  mining,  or 
manufacturing  company;  (2)  that  the  laborers  were  employed  as  laborer) 
(or  that  supplies  were  necessary  to  operation);  and  (3)  should  give* 
description  of  the  property  on  which  the  Hen  was  claimed  (Uberty 
Perpetual  Bldg.  &  Loan  Co.  v.  M.  A.  Furbush  ft  Son  Mach.  Co.,  3  Va.  U» 
Reg.  86,  80  Fed.  631,  26  C.  C.  A.  38);  and  aUo  (4)  that  last  item  ot 
'  bill  became  due  and  payable  within  ninety  days;  and  (5)  also  what  part 
of  the  account  waa  due  and  what  part  to  become  due.  In  re  West  Nor- 
folk Lumber  Co.,  supra.  See  revisers'  note  above  and  revisers'  note  to 
preceding  section  for  changes  made  in  these  sections  by  the  present 
revision. 

Description  of  property. — In  Liberty  Perpetual  Bldg.  &  Loan  Co.  t. 
M.  A.  Furbush  &  Son  Mach.  Co.,  supra,  there  is  obiter  to  the  effect  that 
the  property  on  which  the  lien  is  claimed  should  be  described,  but  this 
in  many  caeee  would  ibe  impracticable  and  unsafe.  It  would  often  be 
Imipossible  to  describe  the  "franchises,  gross  earnings,  real  and  personal 
property"  of  a  railroad,  etc.,  or  to  be  able  to  designate  what  property 
ie  used  "in  operating  the  same,"  and  should  any  such  property  be  left 
out  of  the  description  it  would  seem  that  the  claimant  would  not  be 
entitled  to  a  lien  thereon. 

When  memorandimi  must  b«  filed — Single  contract, — Lien  dates  from 
the  time  the  supplies  are  furnished,  and  may  be  claiin«d  any  time  there- 
after, provided  the  claim  be  filed  not  later  than  ninety  days  after  the 
last  item  of  the  account  becomes  due  and  payable.  If  the  claim  be  filed 
within  that  time,  it  relates  back  to  the  time  the  supplies  were  furnished, 
subject  to  be  defeated  by  prior  or  intervening  supply  liens.  In  re  West 
Norfolk  Lumber  Co.   (D.  C),  7  Va.  Law  Reg.  836,  112  Fed.  760. 

If  materials  are  furnished  a  manufacturing  company  under  a  sinjw 
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contract,  the  items  of  the  account  are  continuous,  and  the  ninety  days 
giTen  the  material  man  in  which  to  file  his  account  under  this  section  is 
counted  from  the  last  item  of  the  account,  but  if  furnished  under  sepa- 
rate contracts  the  account  must  <be  filed  -within  ninety  days  from  the 
last  item  under  each  independent  contract.  First  Nat.  Bank  v.  Trigg 
Co.,  106  Va.  327,  66  S.  E.  168. 

Notice  of  claim  of  lien  for  labor  under  contract  to  be  performed  for 
so  much  per  day  may  be  filed  within  statutory  period  after  contract,  and 
such  claim  will  not  be  severed,  and  only  so  much  allowed  as  falls  within 
said  statutory  period.  Fidelity  Ins.,  Trust  &  Safe-Deposit  Co.  t.  Roa- 
noke Iron  Co.  (C.  C).  81  Fed.  439. 

Running  account. — The  time  within  which  notice  must  be  filed  under 
this  section  for  supplies  furnished  to  manufacturing  or  mining  company 
begins  to  run  in  case  of  supplies  furnished  under  contract  from  date  of 
last  delivery,  and  lien  applies  to  whole  series  of  connected  items  forming 
a  running  account,  and  not  only  to  deliveries  within  statutory  period. 
Fidelity  Ins.,  Trust  ft  Safe-Deposit  Co.  v.  Roanoke  Iron  Co.  (C.  C),  81 
Fed.  439. 

A  running  account,  where  nothing  to  the  contrary  appears,  is  to  be 
construed  as  falling  due  at  the  date  of  its  last  item.  Osborne  v.  Big 
Stone  Co.,  96  Va.  68,  30  S.  E.  446;  Richlands  Flint-Glass  Co.  v.  Hilte- 
beitel,  92  Va.  91,  22  S.  E.  806. 

Separate  orders. — ^Where  contract  for  fumish4ng  engines  provides 
tor  placing  them  in  position  and  a  thirty-days'  test  the  limitation  within 
which  a  lien  therefor  may  be  perfected  does  not  begin  to  run  until  they 
are  placed  In  position,  adjusted,  and  put  in  operation;  but  where  ma- 
terial and  labor  are  furnished  to  railroad  as  they  are  from  time  to  time 
ordered,  and  not  in  fulfillment  of  a  single  contract,  the  limitation  begins 
to  run  against  each  item  from  the  date  it  Is  furnished.  Frick  Co.  v. 
Norfolk  ft  O.  V.  R.  Co.,  86  Fed.  726,  32  C.  C.  A.  31. 

/rwtolmentr— Under  this  section,  the  time  within  which  supplies  are 
furnished  is  immaterial  so  far  as  concerns  the  dalm,  and  where  they 
are  to  be  paid  for  in  Instalments  the  claim  must  be  filed  and  recorded 
within  sUtutory  period  after  last  instalment  is  due.  Newgass  v.  At- 
lanUc  &  D.  R.  Co.   (C.  C),  56  Fed.  676. 

Temu  of  credit. — ^The  provision  that  no  person  shall  be  entitled  to 
the  lien  given  by  the  preceding  section  unless  he  shall,  within  ninety 
days  after  last  item  of  his  bill  becomes  payable,  file  his  claim  for  record, 
merely  fixes  limit  of  time  after  wliich  a  lien  claim  cannot  be  filed,  and 
does  not  preclude  lien  claimant  who  has  given  a  term  of  credit  for 
supplies  furnished  from  filing  his  claim  before  such  term  of  credit  has 
expired.  In  re  West  Norfolk  Lumber  Co.  (D.  C),  112  Fed.  760,  7  Va. 
L.  R.  836. 

The  aflldavlt. — AflSdavit  made  and  filed  for  purpose  of  securing  lien 
under  this  section  wliich  is  verified  In  another  State,  but  lacks  authenti- 
cation of  magistrate's  signature,  required  by  section  275,  is  not  a  nullity; 
bat  claimant  of  lien  may  show  that  oath  was  properly  administered,  and 
omission  of  authentication  may  be  supplied.  Fidelity  Ins.,  Trust  ft  Safe- 
Deposit  Co.  V.  Roanoke  Iron  Co.   (C.  C),  81  Fed.  439. 

On  th9  subject  of  affidavits  by  corporations  and  agents,  see  section 
276. 

Snspenslon  of  nuuilng  of  limitation. — The  filing  of  a  creditors^  bill 
suspends  the  running  of  limitation  for  recording  labor  claims,  and 'that 
account  due  before  filing  of  bill,  but  not  recorded  until  after  period  of 
limitation,  is  a  valid  lien.  Newgass  v.  Atlantic  &  D.  R.  Co.  (C.  C),  56 
Fed.  676,  72  Fed.  712. 

The  limitation  herein  Is  not  suspended  by  pendency  of  suit  in  which 
receivers  have  been  appointed,  but  is  suspended  by  a  decree  of  reference 
to  master  to  take  an  account  of  company's  debts  and  their  priorities. 
Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co.  (C.  C),  35  Fed.  436;  Fidelity, 
Ins.,  Trust  &  Safe-Deposit  Co.  v.  Roanoke  Iron  Co.  (C.  C),  81  Fed.  439. 

Bankruptcy. — Such   liens  are  recognized   in   courts  of  bankruptcy. 
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In  re  West  Norfolk  Lumiber  Co.  (D.  C),  7  Va.  Law  Reg.  836,  112  Fed. 
769. 

Itt  appellate  court. — While  for  errors  apparent  on  the  face  of  com- 
missioner's report  allowing  an  account,  which  is  the  basis  of  a  lien  (or 
supplies,  objections  may  be  taken  for  the  first  time  in  this  court,  yet 
the  objection  cannot  avail,  if  It  could  have  been  made  and  the  objection 
cured  by  the  introduction  of  evidence  in  the  court  below.  It  is  too  laie 
after  the  lien  has  been  presented  to  the  lower  court,  acc^ted  by  the  com- 
missioner duly  reported,  and  the  report  confirmed  without  objection. 
Osborne  v.  Big  Stone  Co.,  96  Va.  S8,  30  8.  E.  446. 

Generally. — ;For  articles  upon  statutory  supply  and  labor  liens,  see 
9  Va.  Law  Reg.  177  and  686. 

Cited  but  not  construed,  Loyd  v.  Lynchburg,  113  Va.  627,  75 
S.  E.  233. 

For  commient  on  this  section,  see  15  Va.  Law  Reg.  355,  392,  492. 
559. 

See  note  of  Mott  v.  Wissler,  135  Fed.  697,  under  section  6438. 

See  notes  to  section  6438;  see  Gregory's  Forms  Nos.  342,  343,  344. 

Sec.  6440.  Assignee's  rights. — Any  assignee  of  such  a  claim  as  is 
mentioned  in  the  preceding  sections  may  file  the  memorandum  and 
make  the  oath  required  by  said  sections,  and  shall  have  the  same 
rights  as  his  assignor.  (Code  1887,  §  2487.) 

Without  reference  to  Code  1887,  section  2487,  it  was  decided  that 
an  assignee  can  ordinarily  file  the  lien.  Liberty  Perpetual  Bldg.  A 
Loan  Co.  v.  M.  A.  Funbush  &  Son  Mach.  Co.,  3  Va.  Law  Reg.  86,  80  Fed. 
631,  26  C.  C.  A.  38;  In  re  West  Norfolk  Lumber  Co.  (D.  C),  7  Va.  Law 
Reg.  836,  112  Fed.  760. 

Cited  in  dissenting  opinion  of  Buchanan,  J.,  in  Clement  v.  Adams 
BroB.-I>ayne8  Co.,  113  Va.  547,  75  S.  E.  294,  18  Va.  L.  Reg.  437  and 
note. 

For  articles  upon  statutory  supply  and  labor  Hens,  see  9  Va.  Law 
Reg.  177  and  685. 

Sec.  6441.  Satisfactioii  of  lien. — ^When  a  debt  secured  by  a  me- 
chanic's lien  has  been  fully  paid,  the  creditor  filing  the  lien  shall 
enter  satisfaction  thereof  on  the  margin  of  the  book  in  which  it 
is  recorded  within  thirty  days  after  same  has  been  satisfied.  Sudi 
entry  of  satisfaction  shall  be  attested  by  the  clerk,  who  shall  re- 
ceive therefor  a  fee  of  twenty-five  cents,  to  be  paid  by  the  cred- 
itor. Any  creditor  who  shall  fail  for  a  period  of  ten  days  after 
written  request  of  the  owner  to  enter  such  satisfaction  shall  for- 
feit to  the  owner  the  sum  of  twenty  dollars. 

Revisors'  Note.— This  is  a  new  section,  the  porpose  o^  wliich  is  inaai- 
fest;  bat  since  the  enactment  of  the  Code  it  has  been  dfscovered  that  the 
new  section  is  covered  by  and  in  coiiilict  with  section  6456.  The  levison 
will  therefore  recmnmend  the  repeal  of  section  6441. 

Sec.  6442.  In  case  of  bankruptcy,  death  or  absconding,  how  no- 
tices to  be  served,  acts  done,  etc. — ^Whenever  any  act  is  required  to 
be  done  by,  or  notice  is  to  be  given  to,  a  person  mentioned  in  any 
of  the  preceding  sections  of  this  chapter,  if  such  person  become 
bankrupt,  the  act  may  be  done  by,  or  the  notice  given  to,  either 
the  bankrupt  or  his  trustee ;  or  if  such  person  die,  the  act  may  be 
done  by,  or  the  notice  given  to,  his  personal  representative ;  or  if 
he  abscond,  the  notice  may  be  given  to  any  person  over  the  age  of 
sixteen  years  found  at  his  last  known  place  of  business  or  res- 
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dence,  or  if  no  such  person  be  found  there,  by  posting  the  same  at 
the  front  door  of  such  place  of  business  or  residence,  or  at  some  oth- 
er conspicuous  part  of  the  building,  or  he  may  be  proceeded  against 
by  order  of  publication  as  a  non-resident  of  the  State. 

Revisors*  Note. — ^Tbis  section  Is  new,  and  fills  »  gap  in  the  former 
law.  See  section  6069  and  following  as  to  order  of  piiblioation.  Provi< 
sion  is  there  made  for  a  uniform  order  of  publication  in  all  eases  in  which 
an  order  of  publication  is  desired. 

Sec.  6443.  Lien  of  mechanics  for  repairs. — Every  mechanic,  who 
shall  alter  or  repair  any  article  of  personal  property  at  the  request  of 
the  owner  of  such  property,  shall  have  a  lien  thereon  for  his  just  and 
reasonable  charges  therefor,  and  may  retain  possession  of  such  prop- 
erty until  such  charges  are  paid.    (Code  1887,  §  2488.) 

The  lien  here  Kiven  does  not  seem  to  be  co-extensive  with  the  com- 
mon-law doctrine  which  gives  one  whose  labor  or  skill  has  enhanced  the 
value  of  a  chattel  a  lien  on  the  same. 

For  conflicting  authorities  as  to  whether  lien  is  waived  by  accepting 
negotiable  note  or  other  security,  see  Kilpatrlck  v.  Kansas  City  &  B.  R. 
Co.,  38  Neb.  620,  67  N.  W.  664,  41  Am.  St.  Rep.  761. 

See,  also,  3  Min.  336. 
Sec.  6444.  Lien  of  inn-keepers,  etc. — Every  inn-keeper,  keeper  of 
a  boarding  house,  or  house  of  private  entertainment,  shall  have  a 
lien  upon  and  may  retain  possession  of,  the  baggage  and  other 
property  of  his  guest  or  boarder  brought  upon  his  premises,  and 
also  upon  the  property  of  the  employer  of  such  guest  or  boarder, 
controlled  and  brought  upon  said  premises  by  such  guest  or  boal'd- 
er  in  the  course  of  his  employment,  for  the  proper  charges  due  from 
such  guest  for  his  board  and  lodging.    (1906,  p.  250.) 

See  6  Va.  Law  J.  316;  11  Va.  Law  J.  123;  4  Va.  L.  Reg.  121. 

Sec.  6445.  Lien  of  keeper  of  livery  stable,  etc. — Every  keeper  of 
a  livery  stable  or  garage,  and  every  person  pasturing  or  keeping  any 
horses  or  other  animals,  vehicles,  or  harness,  shall  have  a  lien  upon 
such  horses  and  other  animals,  vehicles,  and  harness,  for  the  amount 
which  may  be  due  him  for  the  keeping,  supporting  and  care  there- 
of, until  such  amount  is  paid.     (Code  1887,  §  2490.) 

Revlsors'*  Note. — The  words  "or  garage"  appearing  in  Une  two  of 
the  text  are  new. 

Sec.  6446.  Lieu  of  stock  breeders  and  owners  of  licensed  stallions. 
— Any  person  who  owns  a  mare  or  jennet  and  breeds  the  same  to 
any  stallion  or  jackass  that  is  duly  licensed  under  the  license  laws 
of  the  State  of  Virginia,  and  where  such  mare  shall  be  bred  to  and 
become  in  foal  by  any  such  stallion  or  jackass,  and  the  same  is  de- 
livered of  a  live  colt,  the  owner  of  any  such  stallion  or  jackass  shall 
have  a  lien  upon  said  colt  for  a  period  of  twelve  months,  or  until  the 
price  agreed  upon  for  the  season  or  service  by  the  owner  of  the 
stallion  or  jackass  and  the  owner  of  the  mare  or  jennet  be  paid. 
Said  lien  shall  not  extend  for  a  longer  period  than  twelve  months, 
and  after  judgment  has  been  taken  for  the  amount  of  said  fee,  then, 
unless  the  same  is  paid,  the  officer  in  whose  hands  the  fieri  facias  is 
placed  for  collection  may  proceed  to  levy  on  and  sell  said  colt  for 
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the  aforesaid  fieci  facias  and  costs,  and  he  shall  be  entitled  to  the 
same  fees  for  his  services  as  is  provided  for  by  the  existing  la(w, 
and  this  lien  if  reduced  to  writing  shall  be  recorded  in  the  Miscel- 
laneous Lien  Book  and  shall  be  operative  from  the  recordation  there- 
of, and  if  not  reduced  to  writing,  shall,  upon  application  of  the  own- 
er of  the  stallion  or  jackass,  be  recorded  by  the  clerk  of  the  cir- 
cuit court  of  the  county  in  which  the  foal  is  foaled  in  the  said 
book  in  the  following  form : 

(giving  the  name  of  the  owner  of  the  stallion  or 

jackass)   versus   (giving  the  name  of  the 

owner  of  the  colt) .    The  owner  of  the  stallion  or  jackass  claims  a 

lien  on  a  colt  less  than,  twelve  months  old  for  $ ,  for  the  get 

thereof. 

The  clerk  shall  be  entitled  to  a  fee  of  thirty  cents  for  the  recorda- 
tion of  each  of  such  last-described  liens.  (1891-2,  p.  920;  1910,  p. 
323.) 

Revisors'  Note. — Some  slight  <^iiuiges  have  been  made  in  this  seo 
tion.  The  lien  is  to  be  recorded  in  the  Mlsoellaneoiis  Lien  Book,  as  to 
which  see  section  S89S. 

Sec.  6447.  Special  license  tax  on  bulls ;  Uen  on  the  offspring  then- 
of. — ^Persons  owning  a  bull  or  bulls  in  this  State  may  apply  to  the 
commissioner  of  the  revenue  of  the  district  of  the  county,  city  or 
town  in  which  he  resides,  and  receive  from  the  treasurer  of  said 
county  a  special  license  tax  for  the  privilege  of  letting  such  bull  or 
bulls  to  cows  other  than  his  own,  which  tax  shall  be  for  the  sum  of 
two  and  one-half  dollars  on  each  bull  so  licensed.  Any  person  so 
obtaining  said  license  shall  have  a  lien  on  the  get  of  such  bull  so 
licensed  for  the  period  of  six  months  from  the  date  of  the  birth 
of  such  get,  for  price  agreed  upon  between  him  and  the  owner  of 
any  such  cow  or  cows  served  by  such  bull :  provided,  however,  that 
this  lien  shall  not  hold  good  as  against  an  innocent  purchaser  for 
value  and  without  notice,  except  where  said  lien  has  been  admitted 
to  record,  which  may  be  done  in  the  following  form^. 

(giving  the  name  of  the  owner  of  the  bull)  versus 

(giving  the  name  of  the  owner  of  the  calf).    The 

owner  of  the  bull  claims  a  lien  on  a  calf  less  than  six  months  old 
for  $ for  the  get  thereof. 

On  receipt  of  a  fee  of  twenty-five  cents  it  shall  be  the  duty  of 
the  clerk  of  the  county  in  which  the  calf  is  calved  to  place  the  same 
on  record  in  the  Miscellaneous  Lien  Book.     (1901,  p.  284.) 

Revisors'  Note. — ^The  lien  is  to  be  recorded  in  the  Miscrilaneons  Mm 
Book,  as  to  which  see  section  SS93. 

Sec.  6448.  Payment  of  debts  due  by  commission  merchant*,'  nm- 
edies. — Whenever  any  farm  product  shall  h&ve  been  consigned  by 
any  commission  merchant  for  sale,  and  he  shall  have  made  sale 
thereof  and  become  insolvent  or  die  before  paying  over  the  pro- 
ceeds of  the  sale  thereof  to,  or  on  account  of,  the  consignor  or  own- 
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er  of  said  farm  product,  the  claim  of  sach  consignor  or  owner,  when 
legally  proved,  shall  be  a  lien  on  the  estate  of  said  commission  mer- 
chant subject  only  to  such  liens  as  were  created  on  said  estate  and 
recorded  prior  to  said  insolvency  or  death :  provided,  however,  that 
the  benefit  of  this  section  shall  not  accrue  to  any  consignor  or  own- 
er who,  without  requesting  payment,  shall  allow  such  proceeds  to 
remain  with  such  commission  merchant  at  interest,  nor  to  any 
consignor  or  owner  who,  without  requesting  payment,  shall  allow 
such  proceeds  to  remain  in  the  hands  of  such  commission  merchant 
more  than  thirty  days  after  becoming  informed  of  such  sale.  Juris- 
diction is  hereby  given  to  courts  exercising  circuit  court  powers  in 
chancery  to  enforce  the  provisions  of  this  section.  (1893-4,  p.  491; 
1895-6,  p.  676.) 

Revisors*  Notei. — The  act  from  which  this  section  is  taken  provided 
that  the  lien  referred  to  therein  aikoald  be  "subject  only  to  such  Uen» 
as  were  created  on  said  estate  and  recorded  prior  to  said  SALE.'*'  The 
revised  section  reads  "insolvency  or  death"  in  lieu  of  "sale."  Liens  may 
have  been  aoquired  in  good  faith  by  creditw^  after  the  sale  of  whidi  they 
had  no  notice,  and  it  was  thought  that  the  consignor's  lien  should  he 
subject  to  all  Uens  created  prior  to  the  insolvency  or  death  of  the  com- 
mission merchant. 

Sec.  6449.  Enforcem^it  of  liens  acquired  under  sectionB  six^- 
four  hundred  and  fortj-three,  sixty-f onr  hundred  and  forty-four 
and  sixty-four  hundred  and  tortj-&ve  and  of  the  hen  of  bailees. — 
Any  person  having  a  lien  under  sections  sixty-four  hundred  and  for- 
ty-three, sixty-four  hundred  and  forty-four  and  sixty-four  hundred 
and  forty-five  of  this  Code  and  any  bailee,  except  where  otherwise 
provided,  having  a  lien  as  such  at  common  law  on  personal  property 
in  his  possession  which  he  has  no  power  to  sell  for  the  satisfaction  of 
the  lien,  if  the  debt  for  which  the  lien  exists  be  not  paid  within  ten 
days  after  it  is  due  and  the  value  of  the  property  affected  by  the 
lien  does  not  exceed  twenty  dollars,  may  sell  such  property  or  so 
much  thereof  as  may  be  necessary,  by  public  auction,  for  cash,  and 
apply  the  proceeds  to  the  satisfaction  of  the  debt  and  expenses  of 
sale,  and  the  surplus,  if  any,  he  shall  pay  to  the  owner  of  the  prop- 
erty. Before  making  such  sale,  he  shall  advertise  the  time,  place 
and  terms  thereof,  in  such  manner  as  to  give  publicity  thereto,  and 
also  give  to  the  owner,  if  he  be  4n  the  county  or  corporation,  ten 
days'  written  notice  of  the  same  and  of  the  amount  claimed  to  be 
due.  If  the  owner  cannot  be  found  in  such  county  or  corporation, 
posting  the  notice  at  three  public  places  therein  shall  be  sufficient 
service  thereof.  If  the  value  of  the  property  be  more  than  twenty 
dollars  but  does  not  exceed  three  hundred  dollars,  the  party  having 
such  lien,  after  giving  notice  as  hereinbefore  provided,  may  apply 
by  petition  to  any  justice  of  the  county  or  corporation  wherein  the 
property  is,  or,  if  the  value  of  the  property  exceed  three  hundred 
dollars,  to  the  circuit  or  corporation  court  of  such  county  or  cor- 
poration, for  the  sale  of  the  property ;  and  if,  on  the  hearing  of  the 
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case  on  the  petition,  the  defense,  if  any  made  thereto,  and  such  evi- 
dence as  may  be  adduced  by  the  parties  respectively,  the  court  or 
justice  shall  be  satisfied  that  the  debt  and  lien  are  established  and 
the  property  should  be  sold  to  pay  the  debt,  such  court  or  justice 
shall  order  the  sale  to  be  made  by  the  sheriff  or  sergeant  of  the  sud 
county  or  corporation  or  any  constable  thereof,  who  shall  make  the 
same  and  apply  and  dispose  of  the  proceeds  in  the  same  manner  as 
if  the  sale  were  made  under  a  writ  of  fieri  facias.  If  the  owner  of 
the  property  be  a  resident  of  this  State,  the  notice  required  by  this 
section  may  be  served  in  the  mode  prescribed  by  section  six  thou- 
sand and  forty-one.  If  he  be  a  non-resident,  it  may  be  served  by 
posting  a  copy  thereof  in  three  public  places  in  the  county  or  cor- 
poration wherein  the  property  is.     (Code  1887,  §  2491.) 

Afl  to  common-law  right  of  pledgees,  Alexandria,  Lk  &  H.  R.  Co.  t. 
Burke,  22  Grat.  264. 

Sec.  6460.  How  and  when  validity  of  the  lien,  or  claim  of  othar 
person  to  the  property,  is  tried. — Any  person  may  file  his  petition, 
at  any  time  before  the  property  is  sold  or  the  proceeds  of  sale  are 
paid  to  the  plaintiff  under  the  judgment  of  the  justice  or  court, 
disputing  the  validity  of  the  plaintiff's  lien  thereon,  or  stating  a 
claim  thereto,  or  an  interest  in  or  lien  on  the  ssune,  and  its  nature; 
and  the  justice  or  the  court,  as  the  case  may  be,  shall  inquire  into 
such  claim,  and  if  it  be  found  that  the  petitioner  has  title  to,  or  t 
lien  on,  or  any  interest  in,  such  property  or  proceeds  of  sale,  the 
justice  or  court  shall  make  such  order  as  is  necessary  to  protect 
his  rights.    (Code  1887,  §  2492.) 

Sec.  6451.  Appeals,  how  taken  and  tried. — Any  party  may  appeal 
from  the  judgment  of  the  justice,  as  in  case  of  warrants  for  small 
claims  under  chapter  two  hundred  and  fifty,  and  such  appeal  shall 
be  heard  and  determined  in  like  manner,  as  appeals  under  said  chap- 
ter.    (Code  1887,  §  2493.) 

Sec.  6452.  Lien  on  crops  for  advances  to  farmers;  natnre  of  agiee- 
ment  thereof;  where  recorded. — If  any  person,  other  than  a  land- 
lord, make  advances,  either  in  money  or  supplies,  or  other  thing  of 
valrite,  to  anyone  who  is  engaged  in,  or  is  about  to  engage  in,  the 
cultivation  of  the  soil,  the  person  so  making  such  advances  shall 
have  a  lien  on  the  crops  which  may  be  made  or  seeded  during  the 
year  upon  the  lands  in  or  about  the  cultivation  of  which  the  ad- 
vances so  made  have  been,  or  were  intended  to  be,  expended  to  the 
extent  of  such  advances :  but  the  person  making  such  advances  shall 
not  have  the  benefit  of  the  lien  given  by  this  section  unless  there  is 
an  agreement  in  writing,  signed  by  both  parties,  in  which  there  is 
specified  the  amount  advanced  or  a  limit  be  fixed  beyond  which  any 
advances  made  from  time  to  time  during  the  year  shall  not  go,  and 
the  said  agreement  be  docketed  or  recorded  in  the  ofiQce  of  the 
clerk  of  the  county  in  which  the  land  lies,  in  the  miscellaneous  lien 
book ;  such  agreement  shall  be  docketed  by  said  clerk  in  the  same 
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manner  that  judgments  are  now  required  by  law  to  be  docketed, 
and  from  the  time  they  are  so  docketed  shall  have  the  same  force 
and  effect  as  if  they  were  recorded  in  the  deed  book,  and  for  such 
service  said  clerk  shall  receive  a  fee  of  twenty-five  cents,  which  lien 
shall  be  valid  as  to  purchasers  without  notice  from  and  creditors 
of  the  party  or  parties  obtaining  such  advance  or  advances  only 
from  the  time  when  the  said  agreement  shall  have  been  delivered  to 
the  said  clerk  to  be  docketed  as  hereinbefore  provided.  (Code  1887. 
§  2494;  1891-92,  p.  782;  1906,  p.  35;  1910,  p.  562.) 

Bevisora'  Note. — The  lien  l8  to  be  recorded  in  the  Misocllaneoas  Uen 
Book,  as  to  which  see)  section  3898. 

Fraudulent  failure  to  deliver  crop  Is  punished  criminally  by  section 
4464. 

Are  'bulbs  crops?     See  20  Va.  L..  Reg.  387. 

Sec.  6453.  Protection  of  lien  hj  injxunction;  who  may  grant  it; 
where  tried. — If  any  person  to  whom  advances  have  been  made,  for 
which  a  lien  on  his  crops  has  been  obtained,  under  the  preceding 
section,  shall  be  about  to  sell,  or  otherwise  dispose  of  his  crops,  with- 
out having  paid  for  the  advances  or  secured  the  payment  thereof, 
or  in  any  way  attempt  to  defeat  the  said  lien,  he  may  be  restrained 
from  so  doing  by  injunction  awarded  on  bill,  and  thereupon  such 
decrees  and  orders  may  be  made  as  shall  be  necessary  to  secure  pay- 
ment and  satisfaction  for  said  advances.  Such  injunction  may  be 
awarded  by  any  judge  having  general  jurisdiction,  under  section 
sixty-three  hundred  and  nineteen,  to  award  injunctions;  but  when 
awarded  by  any  other  court  or  judge  than  the  circuit  court  having 
jurisdiction  of  the  bill,  under  section  sixty-three  hundred  and  eigh- 
teen, or  the  judge  thereof,  it  shall  be  directed  to  the  clerk  of  the 
said  circuit  court,  and  the  proceedings  thereupon  shall  be  as  if  the 
order  had  been  made  by  the  said  circuit  court,  or  the  jadge  thereof. 
(Code  1887,  §  2495.) 

Sec.  6454.  Lien  of  landlords  and  fanners  for  advances  to  tenants 
and  laborers;  how  enforced;  priority  of  lieiL — If  any  owner  or  occu- 
pier of  land  contract  with  any  person  to  cultivate  such  land  as  his 
tenant  for  rent  either  in  money  or  a  share  of  the  crop ;  or  if  any 
person  engaged  in  the  cultivation  of  land  contract  with  any  laborer 
thereon  for  a  share  of  the  crop  as  his  wages ;  and  such  owner  or  oc- 
cupier of  the  land,  or  such  person  engaged  in  the  cultivation  of  land, 
shall  make  any  advances  in  money,  supplies,  or  other  thing  to  such 
tenant  or  laborer,  he  shall  have  a  lien  to  the  extent  of  such  advances 
on  all  the  crops,  or  the  share  of  such  laborer  in  the  crops,  that  are 
made  or  seeded  on  the  said  land  during  the  year  in  which  the  ad- 
vances are  made,  which  shall  be  prior  to  all  other  liens  on  such 
crops  or  such  portion  thereof,  or  share  therein;  and  he  shall  have 
the  same  remedy  for  the  enforcement  of  such  lien  by  distress  when 
the  claim  is  due,  or  by  attachment  when  the  claim  is  not  yet  pay- 
able, as  is  given  a  landlord  for  the  recovery  of  rent  under  sections 
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fifty-five  hundred  and  twenty -two  and  sixty-four  hundred  and  six- 
teen :  Provided,  that  he  or  his  agent,  shall,  before  suing  out  the 
distress  warrant,  make  affidavit  before  the  justice  issuing  the  same 
to  the  amount  of  his  claim,  that  it  is  then  due  and  is  for  advances 
made  under  contract  to  a  tenant  cultivating  his  land,  or  a  laborer 
working  the  same ;  and  before  suing  out  the  attachment,  make  the 
like  affidavit,  and  also  at  what  time  the  claim  will  become  payable, 
and  that  the  debtor  intends  to  remove,  or  is  removing  from  such 
land  the  said  crops,  or  his  portion  thereof,  or  share  therein,  so  that 
there  will  not  be  left  enough  to  satisfy  the  claim.  The  person,  whose 
crops  are  so  distrained  or  attached,  shall  have  all  the  rights  and  be 
entitled  to  all  the  remedies  allowed  a  tenant  against  a  distress  or 
attachment  for  rent.    (Code  1887,  §  2496.) 

Sec.  6455.  Lien  of  landlords  and  other  recorded  liens  not  affected 
by  lien  given  under  section  sixty-four  htundred  and  fifty-two ;  nor  ex- 
emption to  poor  debtors. — The  lien  provided  for  in  section  sixty- 
four  hundred  and  fifty -two,  shall  not  affect  in  any  manner  the  rights 
of  the  landlord  to  his  proper  share  of  rents,  or  his  lien  for  rent  or 
advances,  or  his  right  of  distress  or  attachment  for  the  same,  nor 
any  lien  existing  at  the  time  of  making  the  agreement  mentioned  in 
said  section,  which  is  required  by  law  to  be  recorded  and  shall  have 
been  admitted  to  record.  Nor  shall  it  affect  the  right  of  the  party 
to  whom  the  advances  have  been  made,  to  claim  such  part  of  his 
crops  as  is  exempt  from  levy  or  distress  for  rent.  (Code  1887, 
§  2497.) 

Sec.  6466.  Satisfaction  of  lien  to  be  entered  by  creditor;  bow 
signed;  how  owner,  etc.,  of  the  real  estate  may  have  lien  released; 
former  releases  validated;  releajses  to  person  dead  eaxm  to  sooees- 
sors. — When  payment  or  satisfaction  is  made  of  a  debt  secured  by 
mortgage,  deed  of  trust,  vendor's  or  mechanic's  lien,  it  shall  be  the 
duty  of  such  lien  creditor,  unless  he  shall  have  delivered  a  proper  re- 
lease deed,  to  cause  such  payment  or  satisfaction  to  be  entered  on 
the  margin  of  the  page  of  the  book  where  such  incumbrance  is  re- 
corded; and  for  any  failure  to  do  so,  after  five  days'  notice,  if  the 
note,  bond,  or  other  evidence  of  debt  secured  by  said  lien  shall  be 
left  with  the  lien  creditor,  or  with  the  clerk,  in  whose  office  soch 
incumbrance  is  recorded,  until  the  lien  is  released  as  provided  by 
this  section,  shall  forfeit  twenty  dollars.  Such  entry  of  pajrment 
or  satisfaction  shall  be  signed  by  the  creditor  or  his  duly  author- 
ized agent,  attorney  or  attorney  in  fact,  and  the  note,  bond  or 
other  evidence  of  debt  secured  by  such  lien  duly  cancelled,  shall 
be  produced  before  the  clerk  in  whose  office  such  incumbrance  is 
recorded,  or  an  affidavit  shall  be  filed  by  the  said  creditor,  or  his 
duly  aythorized  agent  or  attorney,  or  attorney  in  fact,  with  srwh 
clerk,  to  the  effect  that  the  debt  therein  secured  and  intended  to 
be  released  or  discharged  has  been  paid  to  such  creditor,  his  agent 
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attorney,  or  attorney  in  fact,  who  was,  when  the  said  debt  was 
so  satisfied,  entitled  and  authorized  to  receive  the  same,  and  that 
such  note,  bond  or  other  evidence  of  debt  has  been  cancelled  and 
delivered  to  the  person  by  whom  it  was  paid,  or  has  been  lost  or 
destroyed  and  cannot  be  produced  as  herein  required ;  and  when 
so  signed  and  the  signature  thereto  attested  by  such  clerk,  with 
a  certificate  that  said  note,  bond  or  other  evidence  of  debt  duly 
cancelled  was  produced  before  such  clerk,  or  that  the  affidavit  here- 
inbefore required  has  been  duly  filed  with  such  clerk,  the  same  shall 
operate  as  a  release  of  the  incumbrance  as  to  which  such  payment 
or  satisfaction  is  entered,  and  if  the  incumbrance  be  by  deed  of 
trust  or  mortgage,  as  a  reconveyance  of  the  legal  title,  as  fuljy 
and  effectually  as  if  the  said  marginal  entry  were  a  formal  deed  of 
release  duly  executed  and  recorded. 

Any  person  who  owns  or  has  any  interest  in  real  estate  or  per- 
sonal property  on  which  such  incumbrance  exists  may,  after  twenty 
days'  notice  thereof  to  the  person  entitled  to  such  incumbrance, 
apply  to  the  circuit  or  corporation  court  of  the  county  or  corpora- 
tion in  whose  clerk's  office  such  incumbrance  is  recorded,  or  to 
the  Chancery  Court  of  the  city  of  Richmond,  if  it  be  in  the  clerk's 
office  of  the  said  court,  to  have  the  same  released  or  discharged,  and 
upon  proof  that  it  has  been  paid  or  discharged,  or  upon  its  appear- 
ing to  the  court  that  more  than  twenty  years  have  elapsed  since 
the  maturity  of  the  lien  or  incumbrance,  raising  a  presumption  of 
payment,  and  which  is  not  rebutted  at  the  hearing,  such  court  shall 
order  the  same  to  be  entered  by  the  clerk  on  the  margin  of  thai 
page  in  the  book  wherein  the  incumbrance  is  recorded,  which  en- 
try, when  so  made,  shall  operate  as  a  release  of  such  incumbrance, 
and  the  clerk's  fee  for  so  releasing  on  the  margin  of  the  page  of 
the  book  wherein  the  incumbrance  or  lien  is  recorded  shall  be  fifty 
cents,  which  shall  be  paid  by  the  person  or  persons  applying  for  the 
release,  unless  otherwise  provided  in  the  said  mortgage,  deed  of 
trust,  vendor's  or  mechanic's  lien. 

All  releases  heretofore  made  by  any  court  under  this  section  upon 
such  presumption  of  payment  so  arising  and  not  rebutted,  shall 
be  validated.  A  release  of  a  deed  of  trust  or  a  reconveyance  of  the 
property  embraced  therein,  may  in  all  cases  be  made  to  the  original 
grantor,  whether  living  or  dead,  and  any  release  or  reconveyance 
heretofore  or  hereafter  so  made  shall  enure  both  in  law  and  in 
equity  to  the  successors  in  title  of  such  grantor.  (Code  1887,  §  2498; 
1893-4,  p.  483;  1895-6,  p.  574;  1897-8,  pp.  595,  935;  1899-00,  pp.  80, 
839;  1901,  p.  348;  1916,  p.  703.) 

Rerlsors'  Nota — ^The  words  "and  If  the  encumbrance  be  by  deed  ot 
tmst  or  mortKan^e,  an  a  reconveyance  of  the  legal  title,"  appeq.rin|i  near 
the'  end  of  the  first  paragraph  are  new. 

The  object  of  this  section,  before  amendment  of  1897-8  (page  935), 
was  declared  to  be  to  give  a  summary  remedy  for  having  the  liens  therein 
marked  "Satisfied,"  upon  proof  that  the  debt  secured  had  been  actually 
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paid  or  discharged,  and  not  to  enable  persons  to  liave  such  liens  marked 
"Satisfied"  because  liable  to  be  defeated  >by  presumption  ot  payment  or 
statute  of  limitation.     Turnbull  v.  Mann,  94  Va.  182,  26  S.  E.  5X0. 

After  the  decision  in  this  case  the  legislature  so  amended  section 
2498  of  the  Code  of  1887  as  to  provide  that  the  county  and  corporation 
courts  could,  on  motion  of  one  who  owns,  or  has  an  interest  in,  real 
estate,  direct  the  redease  or  discharge  of  a  lien  or  encumbrance  tliereon. 
"upon  proof  that  it  has  been  paid  or  discharged,  or  upon  its  appearinc  to 
the  court  that  more  than  twenty  years  have  elapsed  since  the  maturity 
of  the  lien  or  encumbrance,  raising  a  presumption  of  payment,  and 
which  is  not  rebutted  at  the  hearing."  Phlegar,  J.,  in  Tuniball  ▼. 
Mann,  99'  Va.  41,  37  S.  E.  288. 

The  right  to  enforce  a  trust  deed  is  barred  by  the  presumption  of 
payment  which  arises  from  the  lapse  of  twenty  years  from  the  time  the 
debt  became  due,  unless  that  presumption  Is  rebutted  (Booker  v.  Booker's 
Adm'r,  29  Grat.  606;  Bowie  v.  Poor  School  Soc.,  76  Va.  300),  and  the 
bar  of  this  presum.ption  is  nbt  affected  by  the  fact  that  the  le^lsUitare. 
by  act  of  February  24,  1898  (AcU  1897-8,  p.  316)  (see  section  5827 
of  this  Code),  provided  a  statute  of  limitations  for  trust  deeds.  Brewis 
V.  Lawson,  76  Va.  36;  Turmbull  t.  Mann,  99  Va.  41,  37  S.  E.  288. 

Fraudnlent  marking. — The  beneficiary  under  a  second  deed  of  trust 
has  'priority  over  the  bona  fide  holder  of  negotiable  notes  secured  in  the 
first  deed,  where  it  appears  that  the  original  beneficiary  under  the  first 
deed,  after  transferring  notes,  had  fraudulently  marked  lien  satisfied  on 
the  margin  before  the  execution  of  the  second  deed,  and  that  the  bene- 
ficiary in  the  second  deed  had  no  notice  that  the  notes  secured  by  the 
first  deed  had  been  transferred  or  were  still  unpaid,  or  of  any  fraud  In 
the  transaction.  Evans  v.  Roanoke  Bank,  96  Va.  294,  28  S.  B.  323. 
3  Va.  Law  Reg.  706,  and  note.  T^iis  case  brought  forth  the  amend- 
ment of  February  28,  189i8  (Acts  1897-8,  p.  694),  the  purpose  of  which 
was  to  provide  against  fraudulent  marking. 

Brokers. — A  broker,  who  negotiated  a  loan  secured  by  deed  of  trust 
and  who  received  payment  in  full  of  the  note  evidencing  the  same,  bat 
paid  only  part  to  his  'principal,  and  wbo  was  not  In  possession  of  the 
note  secured,  is  not  such  an  agent  as  can  bind  his  principal  by  a  marginal 
release  under  this  section,  and  such  a  release  cannot  affect  the  lien  ot 
the  creditor  whose  money  he  loaned.  Brooking  v.  Nolde  (Chancery  Court 
of  the  City  of  Richmond),  11  Va.  Law  Reg.  217.  A  petition  for  writ 
of  error  was  refused  in  this  case. 

For  comment  upon  the  question  of  marginal  release  raised  in  Brook- 
ing y.  NoJde,  see  11  Va.  Law  Reg.  226. 

Generally. — ^As  to  penalty  for  failurel  to  release,  8  Va.  Law  Reg. 
216. 

Cited  in  Land  v.  Shipp,  100  Va.  337,  41  S.  E.  742;  Osbum  v.  Thoek- 
morton.  90  Va.  317,  18  S.  E.  286;  Walking  v.  West.  &c..  92  Va.  1, 
8,  22  S.  E.  664. 

As  to  marking  judgments  satisfied,  see  sections  6466,   6466,  64(7. 

Sec.  6457.  Protection  of  assignees,  transferees,  or  indorsees  oS 
debts  secured  on  real  estate  by  mortgage,  deed  of  trust,  vendiur's 
or  mechanic's  lien. — ^Whene\er  any  debt  secured  on  real  estate  by 
mortgage,  deed  of  trust,  vendor's  or  mechanic's  lien  has  been  as- 
signed, transferred,  or  endorsed  to  another,  in  whole  or  in  .part,  by 
the  original  payee  thereof,  such  payee,  assignee,  transferee  or  en- 
dorsee, may  cause  a  memorandum  or  statement  of  the  assignment  to 
such  assignee,  transferee,  or  endorsee  to  be  entered  on  the  margin 
of  the  page  in  the  book  where  such  encumbrance  securing  the  same 
is  recorded,  which  memomadum  or  statement  shall  be  signed  bj 
the  assignor,  transferrer,  or  endorser,  his  duly  authorized  agent  or 
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attorney,  and  when  so  signed  and  the  signature  thereto  attested 
by  the  clerk  in  whose  office  such  encumbrance  is  recorded  the  same 
shall  operate  as  a  notice  of  such  assignment  and  transfer.  And 
where  such  transfer  by  the  payee  is  so  entered  on  the  margin  of 
the  deed  book  subsequent  transfers  thereof  may  likewise  be  entered 
in  the  same  manner  and  with  like  eflfect.     (1897-8,  p.  258.) 

Revlsors'  Note.  The  act  from  which  this  section  is  taken  provide^ 
(near  the  beginning)  that  "sut^  PAITEE  may  canse  a  memorandum  or 
statement  of  the  assignment  BY  HIM.  to  such  assignee,  transferee  or 
endorsee  to  be  entered,"  etc  The  present  section  proivldes  that  "snoh 
PAYEB,  ASSIONEX),  TRANSFEREE:  OR  I:NIX>RSEE  may  caose  a  memo- 
randmn  or  statenkent  <rf  (be  assignment  to  sucli  assignee,  transferee  or 
endorsee  to  be  entered,"  etc. 

Sec.  6468.  Purchaser  for  valuable  consideration  without  notice 
not  affected  by  liens  of  the  Mutual  Assurance  Society  a^^ainst  fire 
on  bnildings  until  such  liens  are  filed  in  the  clerk's  office. — ^The  lien 
of  the  Mutual  Assurance  Society  against  fire  on  buildings  in  the 
State  of  Virginia  upon  property  insured  therein  for  quotas  assessed 
against  the  policies  of  such  property  owners  shall  not  be  valid 
against  purchasers  of  such  property  for  valuable  consideration 
without  notice  of  the  existence  of  such  insurance,  except  from  the 
time  the  said  society  shall  have  complied  with  the  provisions  of  this 
section.  The  said  society  shall  have  prepared  and  kept  in  the  clerk's 
office  of  the  Chancery  Court  of  the  city  of  Richmond,  and  of  the 
circuit  court  of  each  county  and  the  corporation  court  of  each  city 
in  which  said  society  insures  property,  a  book  to  be  called  the 
''Mutual  Assurance  Society's  Lien  Book;"  said  book  when  left 
with  the  clerk  shall  become  a  public  record  and  shall  be  kept  open  to 
the  inspection  of  the  public.  The  said  society  shall  have  entered  in 
said  book  a  brief  description  of  the  property  insured  by  it  upbn 
which  it  claims  a  lien,  the  date  and  amount  of  the  policy  and  the 
name  of  the  parties  to  whom  the  policy  was  issued,  and  the  date  of 
the  entry  shall  be  made  in  said  book.    (1899-00,  p.  446.) 
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CHAPTER  271. 


Knforclng  Decrees  and  Orders;  Docketing  Judgments  and  Otber  Liens  of 
the  Lilce  Nature;  the  Eilect  of  Such  Li^is;  and  the  LimitatioB 
of  Proceedings  on  Judgments. 


Sec.  Sec. 

6469.  Decrees  and  orders  tor  prop- 
erty  or   money  have  effect 
of  Judgment;  are  embraced 
by  word  "judgment,"  where       6468. 
used  under  this  title. 

6460.  Who  deemed  judgment  cred- 

itors;  how  execution  issues       6469. 

on  decrees  tor  money  to  be 

paid  into  court,  or  a  bank, 

etc.  6470. 

6461.  Clerks    ot    circuit,    corpora- 

tion, or  hustings  courts  and 
clerk  of  Chancery  Court  ot 
Richmond  to  keep  judgment 
dockets;  what  judgments  to       6471. 
docket    therein;    clerks    ot    * 
circuit   courts-  in    cities   to 
deliver    abstracts    of   judg- 
ments    rendered     in     their       6472. 
courts  or  offices;   abstracts 
ot  judgments  against  fidu- 
ciaries,  receivers,   etc.,   not       6473. 
to   be   docketed    unless   re- 
quired. • ' 
64  62.  Judgments    and    decrees    otii 

the  Circuit  Court  ot  Appeals       6474. 
and   district   courts   of   the 
United  States  may  be  dock-       6475. 
eted    and    indexed    in    the 
clerks'  offices  ot  the  courts 
ot  Virginia. 

6463.  How  judgments  are  docket- 

ed; executions  issued  there-       6476. 
on. 

6464.  How  indexed. 

6465.  When     and     how     payment       6477. 

thereof    entered    on    judg- 
ment  docket;    when   clerks 
to    certify    satisfaction    of     • 
Judgments.  6478. 

6466.  Judgment,  when  paid,  to  be 

so  noted  by  creditor;  where 

and  how  noted,  signed  and       6479. 

attested. 

6467.  When    and    how    court,    on 


motion  of  defendant,  etc., 
may  have  payment  ot  judg- 
ment entered. 

Attorney-General,  etc.,  to 
have  judgments  in  taTor  of 
State  docketed,  and  where. 

Lis  pendens  and  attachment, 
when  and  how  to  be  dock- 
eted and  indexed. 

Judgment  to  be  a  lien  on  all 
real  estate  ot  defendant; 
from  what  time;  judgments 
in  vacation;  extracts  to  be 
granted. 

Judgment  not  a  Hen  against 
purchaser  for  valuable  con- 
sideration without  notice, 
unless  docketed. 

Jurisdiction  of  equity  to  en- 
force lien  ot  judgment; 
when  it  may  decree  a  sale. 

Enforcement  of  Hen,  There 
judgment  does  not  exceed 
twenty  dollars,  exclusive  of 
interest  and  costs. 

When  suit  to  enforce  lien  ot 
judgment  barred  in  equity. 

When  right  of  subrogation 
enforced;  lien  of  judgment 
not  Impaired  by  another 
judgment  thereon,  or  br 
forthcoming  bond. 

Order  ot  liability  between 
alienees  of  different  parts  ot 
estate. 

Limitation  ot  proceedings  to 
enforce  judgment.  The  re- 
turn by  officer  on  an  execn- 
tion. 

Provision  construing  and 
qualifying  the  preceding 
section. 

Chapter  embraces  recognis- 
ances and  bonds  having 
force  ot  a  judgment 


Sec.  6469.    Decrees  and  orders  for  propwrty  or  money  have  effect 
of  judgment;  are  embraced  by  word  "judgment,"  where  lued  no- 
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der  this  title. — ^A  decree  for  land  or  specific  personal  property,  and 
a  decree  or  order  requiring  the  payment  of  money,  shall  have  the 
effect  of  a  judgment  for  such  land,  property,  or  money,  and  be 
embraced  by  the  word  "judgment,"  whqre  used  in  any  chapter  un- 
der this  title;  but  a  party  may  proceed  to  carry  into  execution  a 
decree  or  order  in  chancery  other  than  for  the  payment  of  money, 
as  he  might  have  done  if  this  and  the  following  section  "had  not  been 
enacted.    (Code  1887,  §  3557.) 

Independently  ot  statute. — The  courts  of  equity,  independently  of 
statute,  have  only  the  process  of  contempt  (summons,  attachment,  seques- 
tration, etc.)  to  compel  parties  to  submit  to  their  decrees.  And  they 
use  that  process  still,  and  can  use  none  other  for  the  classes  of  decrees'  tor 
which  the  statute  has  created  no  new  remedy,  e.  g.,  decrees  not  to  pay 
money  nor  to  deliver  property,  but  to  do  some  collateral  thing.  4  Min. 
(3d  Ed.)  984. 

The  statute.— -This  section  substitutes  a  more  simiple  and  direct 
means  of  enforcing  decrees  than  the  original  remedy  by  sequestration. 
Tate  T.  Liggat.  2  Leigh  84,  101. 

Statute  fixing  lien  of  a  judgment  applies  equally  to  decrees  for  pay- 
ment of  money.     Hockman  v.  Hockman,  93  Va.  455,  25  S.  E.  534. 

A  decree  is  placed  by  the  statutes  of  this  State  on  the  same  plane 
with  a  judgment,  and  a  scire  facias  to  revive  a  decree,  if  regular  in 
other  respects,  is  not  invalidated  because  sued  out  on  the  law  instead 
of  the  chancery  side  of  the  court.  White  v.  Palmer,  110  Va.  490,  66 
S.  E.  44. 

Executions. — This  section  gives  the  courts  of  chancery  the  power 
to  superintend  the  execution  of  its  own  process,  and  to  correct  abuses 
therein.  Windrum  v.  Parker,  2  Leigh  361;  Suavely  v.  Harkrader,  30 
Grat.  487,  492;  Barton,  C.  Pr.   (2d  Ed.)   885. 

Courts  of  chancery  are  bound,  in  deciding  upon  all  questions  in 
respect  to  executions,  to  abide  by  the  common  law  and  statutes  respecting 
executions  at  law.     Windrum  v.  Parker,  2  Leigh  369. 

Any  execution  which  may  be  taken  upon  a  judgment  may  be  taken 
on  a  decree.  Tate  v.  Liggat,  2  Leigh  84,  101;  Tyler  v.  Toms,  75  Va. 
116,  127. 

Notice  to  purchasers. — A  decree  for  the  payment  of  money,  if 
docketed  in  the  manner  prescribed  by  law,  will  constitute  a  valid  notice 
to  purchasers  and  all  persons  dealing  with  the  property  in  question. 
Lee  V.  Swepson,  76  Va.  173,  176;  Hutcheson  v.  Grubbs,  80  Va.  251,  253; 
Barton,  C.  Pr.   (2d  Ed.)   1060,  1061. 

Decree  ooUat«raU)r  assailed. — A  decree,  like  a  judgment,  cannot  be 
collaterally  assailed,  but  is  conclusive  of  the  rights  and  liabilities  of  the 
parties  until  reversed  by  the  appellate  court,  or  Impeached  for  fraud  in 
obtaining  It,  or  set  aside  on  bill  of  review.  Allan  v.  Hoffman.  83  Va. 
129,  2  S.  E.  602;  Seamster  v.  Blackstock,  83  Va.  232,  2  S.  E.  36,  5  Am. 
St.  Rep.  262.     Barton,  C.  Pr.   (2d  Ed.)   844. 

OeneraUy. — This  section  is  followed  in  Cheatham  v.  Cheatham's 
Bx'r,  81  Va.  396. 

See  Barton,  C.  Pr.  (2d  Ed.)  884;  4  Min.  (3d  Ed.)  80,  984;  note 
on  decrees,  Evans  v.  Spurgin,  11  Grat.  615,  Va.  Rep.  Anno.;  note  on 
judgments,  Smith's  Adm'r  v.  Charlton's  Adm'r,  7  Grat.  425,  Va.  Rep. 
Anno. 

Sec.  6460.  Who  deemed  judgment  creditors;  how  execution  is- 
sues on  decrees,  for  money  to  be  paid  into  court,  or  a  bank,  etc. — 
The  persons,  entitled  to  the  benefit  of  any  decree  or  order  requir- 
ing the  payment  of  money,  shall  bo  deemed  judgment  creditors, 
although  the  money  be  required  to  be  paid  into  a  court,  or  a  bank, 
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or  other  place  of  deposit.  In  such  case,  an  execution  on  the  decree 
or  order  shall  make  such  recital  thereof,  and  of  the  parties  to  it, 
as  may  be  necessary  to  designate  the  case ;  and  if  a  time  be  speci- 
fied in  the  decree  or  order  within  which  the  payment  is  to  be  made, 
the  execution  shall  not  issue  until  the  expiration  of  that  time. 
(Code  1887,  §  3558,) 

See£artoii,  C.  Pr.  (2d  Ed.)  884;  note  on  judgments,  Smith's  Adm'r 
v.  Charlton's  Adm'r,  7  Grat.  426,  Va.  Rop.  Anno.;  note  on  decrees. 
Evans  T.  Spurgin,  11  Grat.  615,  Va.  Rep.  Anno.;  note  on  exceptions, 
Paine  v.  Tutwller,  27  Grat.  440,  Va.  Rep.  Anno. 

Sec.  6461.    Cleiks  of  oircnit,  corporation,  or  hustingB  covrtB  and 
clerk  of  Chancery  Court  of  Bichmond  to  keep  judgment  docketi; 
what  judgments  to  docket  therein;  clerks  of  circuit  courts  in  dtiM 
to  deUver  abstracts  of  judgments  rendered  in  their  conrts  or  ofBeet; 
abstracts  of  judgments  against  fidudariM,  receivers,  etc.,  not  to  be 
docketed  unless  required. — The  clerk  of  the  Chancery  Court  of  the 
city  of  Richmond,  and  of  every  circuit  and  corporation  court  ex- 
cept the  Hustings  Court  of  the  city  of  Richmond,  and  circuit  conrts 
of  cities,  shall  keep  in  his  office,  in  a  well-bound  book,  a  judgment 
docket,  in  which  he  shall  docket,  without  delay,  any  judgment  for 
money  rendered  in  this  State  by  any  State  or  Federal  court,  when 
he  shall  be  required  so  to  do  by  any  person  interested,  on  such 
person  delivering  to  him  an  authenticated  abstract  of  it ;  and  shall 
also  docket  every  judgment  for  money  rendered  in  his  court  or 
office,  and  every  such  judgment,  the  abstract  of  which  is  delivered 
to  him  by  the  clerk  of  the  circuit  or  other  court  of  his  city,  and 
also  upon  the  request  of  any  person  interested  therein,  any  such 
judgment  rendered  by  a  justice  whose  book  has  been  filed  in  his 
office  under  the  provisions  of  section  six  thousand  and  twenty- 
four,  or  of  which  an  abstract  is  delivered  to  him  certified  by  the 
justice  who  rendered  it.    The  clerk  of  the  circuit  or  other  court  of 
each  city,  except  the  clerk  of  the  Circuit  or  of  a  city  court  of  the 
city  of  Richmond,  shall,  without  delay,  deliver  to  the  clerk  of  the 
corporation  court  of  his  city,  and  the  clerk  of  the  Circuit  or  of  a 
city  court  of  the  city  of  Richmond  shall  deliver  to  the  clerk  of 
the  Chancery  Court  of  said  city,  an  authenticated  abstract  of  every 
judgment  for  money  rendered  in  his  court  or  office,  except  that 
judgments,  decrees,  or  orders  against  fiduciaries  for  which  they  are 
not  personally  liable,  and  against  commissioners  and  receivers  of 
any  court,  and  against  any  bank  or  incorporated  company  doing  « 
banking  business  for  money  deposited  under  or  subject  to  the  or- 
der of  any  court,  or  by  a  commissioner  or  receiver  thereof,  shall 
not  be  docketed,  nor  abstracts  thereof  delivered  by  the  clerks  of 
the  circuit  courts  to  the  clerks  of  the  corporation  court,  or  by  the 
clerks  of  the  Circuit  or  city  courts  of  Richmond  to  the  clerk  of  the 
Chancery  Court  of  the  said  city,  unless  required  by  tlie  plaintiff  in 
such  judgment,  decree,  or  order,  or  some  person  interested  therein, 
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to  be  so  certified  and  docketed,  and  then  only  at  the  cost  of  such 
plaintiff  or  person  so  interested.  (Code  1887,  §  3559;  1902-3-4, 
p.  777.) 

See  Barton,  C.  Pr.  (2d  Ed.)  1060;  note  on  judjrments,  Smith's 
Adm'r  v.  Charlton's  Adm'r,  7  Qrat.  425,  Va.  Rap.  Anno.;  Burks'  Plead- 
ing and  Practice,  p.  618. 

Sec.  6462.  Judgments  and  decrees  of  the  Circuit  Court  of  Appeals 
and  district  courts  of  the  United  States  may  be  docketed  and  in- 
dexiad  in  the  cleika'  offices  of  the  courts  of  Virginia. — Judgments 
and  decrees  rendered  in  the  Circuit  Court  of  Appeals  or  a  district 
court  of  the  United  States  within  this  State  may  be  docketed  and 
indexed  in  the  clerks'  offices  of  courts  of  this  State  in  the  same 
manner  and  under  the  same  rules  and  requirements  of  law  as  judg- 
ments and  decrees  of  courts  of  this  State.     (1899-90,  p.  22.) 

Berlsors'  Note.^ — ^Thls  section  now  covers  judgments  of  the  CIrcait 
Court  of  Anteals  of  tlie  United  States  as  weU  as  Jnd^neiiits  of  the  dis- 
trict courts.     Oircnit  comtB  of  the  United  States  no  loiter  exist. 

A  federal  court  Judgment  in  favor  of  plaintiff  in  ejectment  having 
been  rendered  in  June,  1900,  one  of  the  defendants  conveyed  the  surface 
of  a  part  of  the  land  sued  for  in  October,  1901,  after  which  the  grantee 
conveyed  the  land  to  a  lumber  company  which  was  not  in  existence  at 
the  time  of  the  Judgment,  and  the  lumber  company  thereupon  filed  a 
petition  to  set  aside  the  Judgment,  and  (or  leave  to  defend;  alleging 
that  its  grantor  had  no  knowledge  or  notice  of  the  Judgment  "until  long 
after  it  was  rendered."  Held,  that  though  such  Judgment  not  docketed 
in  the  county  where  the  land  lay,  may  not  ibe  notice  to  an  innocent  pur- 
chaser, as  provided  by  U.  S.  Comp.  St.  1901,  p.  701,  and  this  section,  the 
petition  Is  insufficient,  for  failure  to  show  that  the  corporation's  vendor' 
was  a  bona  fide  purchaser  without  notice,  and  when  he  became  a  com- 
plete purchaser.     King  v.  Davis,   137  Fed.  467,   11  Va.  Law  Reg.  463. 

For  W.  Va.  decisions  on  similar  statute,  see  Jnstis'  Annotationa 
chapter  139,  section  4. 

As  to  federal  Judgment  liens  see  14  Va.  Law  Reg.  332. 

Sec.  6463.  How  judgments  are  docketed;  «cecntionB  issued  there- 
on.— In  such  docket  there  shall  be  stated  in  separate  columns  the 
date  and  amount  of  the  judgment,  the  time  from  which  it  bears  in- 
terest, the  costs,  the  name  of  all  the  parties  thereto,  the  alterna- 
tive value  of  any  specific  property  recovered  by  it,  the  date  and  the 
time  of  docketing  it,  the  amount  and  date  of  any  credits  thereon, 
the  court  in  which  or  the  justice  by  whom  it  was  rendered,  and 
when  paid  off  or  discharged  in  whole  or  in  part,  the  time  thereof, 
and  by  whom  such  payment  or  discharge  was  made,  where  there  is 
more  than  one  defendant,  and  in  case  of  a  judgment  or  decree  by 
confession  or  in  vacation,  the  clerk  shall  also  enter  in  such  docket 
the  time  of  day  at  which  the  same  was  confessed,  or  at  which  the 
same  was  received  in  his  office  to  be  entered  of  record.  There 
shall  also  be  shown  on  said  book  the  name  of  plaintiff's  attorney, 
if  any,  the  date  of  each  execution  in  the  order  made,  the  nature 
thereof,  when  returnable,  and  the  officer's  return  thereon,  and  it 
shall  be  the  duty  of  the  clerk  of  any  circuit  or  city  court  of  a 
city  in  which  a  judgment  is  confessed  or  entered  in  vacation,  to 
certify  to  the  clerk  of  the  corporation  court  thereof  the  time  of 

(3003) 


Digitized  by 


Google 


§6464  JUDGMENT  LIENS,  ETC.  [Tit.  61 

day  of  such  confession,  or  the  time  at  which  the  vacation  decree 
was  received  in  his  oflBce  to  be  entered,  except  that  in  the  city  of 
Richmond  he  shall  certify  the  same  to  the  clerk  of  the  Chanceiy 
Court  of  said  city.  (Code  1887,  8  3560;  1897-8,  p.  507;  1902-3-4,  p. 
777;  1916,  p.  122.) 

Revlsors'  Note. — Section  818SS  of  the  Code  of  1887  rolatins  ti  the 
execution  book  wa«  last  amended  by  Acts  1916,  p.  765.  Section  3500 
of  the  Code  of  1887  was  last  amended  by  Acts  1916,  p.  122.  ThLs  UOrr 
act  required  wliat  was  fonneriy  pat  in  tl»e  execution  boofc  to  be  entc-ed 
in  the  Judgment  lien  book.  The  act,  however,  did  not  become  effectife 
until  January  1,  1917,  and  it  provided  that  after  tftat  date  no  otlier 
I'ecord  of  executions  should  be  kept,  consequently  the  Act  of  1916,  p. 
765,  am^iding  section  3182  of  the  Oode  of  1887  as  theretofore  amendfd, 
was  repealed  when  the  Act  of  1916,  p.  122,  amending  section  3380  of 
the  Oode  of  1887,  became  effective.  The  present  Code  omits  section  3I8S 
of  the  Code  of  1887,  as  amended,  and  retains  section)  3560  of  that  Cbde, 
as  amended,  with  several  changes.  Und^'  the  revised  section  above  tbr, 
docket  is  required  to  show  the  date  AND  THE  TIME  of  docketinx  the 
Judgntent.  This  change  was  made  because  under  section  6471  the  jndjt- 
ment  Is  a  lien  on  real  estate  as  against  a  subsequent  purchaser  for  Talw 
without  notice  only  from  the  TIMS  that  it  is  duly  docketed,  and  of  coarw 
the  docket  should  show  the  TIME  as  well  as  the  date.  The  provLsioii 
appearing  in  the  revised  section  requiring  the  name  of  the  plaintilTs  at* 
tomey,  if  any,  to  t>e  shown  on  the  book,  Is  new. 

See  Barton,  C.  Pr.  (2d  Ed.)  1060;  note  on  judgments,  Smith's  Adm'r 
v.  Charlton's  Adm'r,  7  Grat.  425,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  4. 

Sec.  6464.  How  indexed. — Every  judgment  shall,  as  soon  as  it 
is  docketed,  be  indexed  by  the  clerk  in  the  name  of  each  defend- 
ant, as  required  by  section  thirty-three  hundred  and  ninety-fonr, 
and  shall  not  be  regarded  as  docketed  as  to  any  defendant  in  whose 
name  it  is  not  so  indexed.     (Code  1887,  §  3561 ;  1916,  p.  65.) 

Revlsors'  Note. — Section  8561  of  the  Code  of  1887  was  iimradnl 
by  Acts  1916,  p.  65.  This  amendment  required  the  clerk  to  index  0>f 
Judgment  in  the  name  of  the  plaintUT  as  well  as  in  the  name  of  the  de- 
fendant. The  revised  section  omits  this  amendment  and  is  the  ssnie  is 
.section  3561  of  the  Oode  of  1887,  except  that  it  provides  that  itie  indn; 
ing  shall  be  "as  required  by  section  S894." 

Docketing  and  indexing  Judgment  in  name  of  "Mrs.  T.  franlc  Sim- 
mons" is  no  notice  of  the  Judgment  to  a  purchaser  of  real  estate  from 
"Mrs.  May  M.  Simmons,"  though  the  two  names  represent  the  same 
person,  Mrs.  May  M.  Simmons  being  the  wife  of  T.  Franlt  Slmmow. 
Bankers- Loan  &  Investment  Co.  v.  Blair,  99  Va.  606,  611,  39  S.  E.  Ml. 
86  Am.  St.  Rep.  914. 

The  word  "same,"  written  immediately  below  the  name  of  toe 
Judgment  debtor  on  the  Index,  constitutes  a  sufficient  indexing  of  thf 
Judgment  next  listed  against  him.  Fullterson  v.  Taylor,  102  Va.  3I*. 
46  S.  E.  309. 

Evidence. — Where  a  bill  alleges  that  a  judgment  was  "duly 
docketed,"  and  the  answer  calls  for  lull  and  complete  proof  of  same,  tbe 
calling  for  proof  of  docketing  puts  the  averment  of  the  bill  In  issue  wo 
it  must  be  proved;  and  it  in  proving  that  the  Judgment  was  "iw 
docketed,"  by  enumerating  the  particulars  that  go  to  make  up  sadi 
docketing,  all  mention  of  the  indexing  be  omitted,  the  proof  is  not  » 
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broad  as  the  allegation.  Fulkerson  v.  Taylor,  100  Va.  426,-  436,  437, 
41  S.  E.  S63. 

The  latter  clause  of  this  section  overrules  Old  Dominion  Granite  Co. 
V.  Clarke,  28  Grat.  617,  where  it  was  held  that  the'  index  was  not  a 
necessary  part  of  the  docketing.  To  same  effect  was  Shadrack's  Adm'r 
V.  Woolfolk,  32  Grat.  712. 

See  Barton,  C.  Pr.  (2d  Ed.)  1050,  1051;  2  Va.  Law  Reg.  620;  7 
Va.  Law  Reg.  258. 

Discussed,   15  Va.  Law  J.  445. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  4. 

Sec.  6465.  When  and  how  payment  thereof  entered  on  jud^rment 
docket;  when  clerks  to  certify  satisfaction  of  judgments. — The  fact 
of  payment  or  discharge,  either  in  whole  or  in  part,  of  any  judg- 
ment so  docketed,  and  if  there  be  more  than  one  defendant,  by 
which  defendant  it  was  paid  or  discharged,  shall  be  entered  by  the 
clerk  in  whose  office  the  same  is  so  docketed  whenever  "it  shall  ap- 
pear from  the  return  of  an  execution  issued  from  his  office,  or  from 
a  certificate  of  the  clerk  from  whose  office  such  execution  is  issued, 
that  the  same  has  been  satisfied,  in  whole  or  in  part",  or  upon  the 
direction  of  the  judgment  creditor  or  his  attorney;  and,  where  a 
judgment  rendered  by  a  court  held  in  a  city  is  docketed  in  the 
clerk's  office  of  some  other  court  of  such  city,  it  shall  be  the  duty 
of  the  clerk  of  said  court  from  which  the  execution  issued,  when- 
ever it  appears  from  the  return  thereof,  that  the  same  has  been 
satisfied,  in  whole  or  in  part,  to  certify  the  fact  of  such  satisfac- 
tion without  delay  to  the  clerk  of  the  court  in  whose  office  such 
judgment  was  docketed,  and  if  there  be  more  than  one  defendant. 
by  which  defendant  it  was  so  satisfied.  (Code  1887,  §  3562;  1902- 
3-4,  p.  778.) 

As  to  release  of  other  incumibrances,  see  section  6456. 

Sec.  6466.  Judgment,  when  paid,  to  be  so  noted  by  creditor;  where 
and  how  noted,  signed  and  attested. — In  all  cases  where  payment 
or  satisfaction  of  any  judgment  so  docketed  is  made  which  does  not 
appear  by  the  return  of  an  execution  to  the  office  of  the  clerk 
where  the  judgment  is  docketed  or  which  is  not  required  to  be 
certified  to  him  under  the  preceding  section,  it  shall  be  the  duty 
of  the.  judgment  Creditor,  himself,  or  by  his  agent  or  attorney,  to 
cause  such  payment,  or  satisfaction,  whether  in  whole  or  in  part, 
and  if  there  be  more  than  one  defendant,  by  which  defendant  it 
was  paid  or  discharged,  to  be  entered  within  ninety  days  after 
the  same  is  made,  on  said  judgment  docket;  or,  if  the  judgment 
has  not  been  docketed,  then  on  the  execution  book  in  the  office  of 
the  clerk  from  which  the  execution  issued.  And  for  any  failure  to 
do  so,  such  judgment  creditor  shall  be  liable  to  a  fine  of  twenty 
dollars.  Such  entry  of  payment  or  satisfaction  shall  be  signed  by 
the  creditor,  his  duly  authorized  agent  or  attorney,  and  be  at- 
tested by  the  clerk  in  whose  office  the  judgment  is  docketed,  or, 
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when  not  docketed,  by  the  clerk  from  whose  office  the  execution  is- 
sued.   (Code  1887,  §  3563;  1902-3-4,  p.  778.) 

As  to  wlien  and  how  payment  or  satisfaction  of  a  debt  secured  bv 
mortgage,  deed  o£  trust,  vendor's  or  mechanic's  lien,  must  be  entered  by 
the  lien  creditor  on  the  margin  of  the  page  of  the  book  wliere  such 
incumbrance  Is  recorded,  and  effect  of  same,  see  section  6456  and  notes. 

Sec.  6467.  When  and  how  oomrt,  on  motion  of  defendant,  ete., 
may  have  payment  of  judgment  entered. — A  defendant  in  any  judg- 
ment, his  heirs  or  personal  representatives,  may,  on  motion,  after 
ten  days'  notice  thereof  to  the  plaintiff  in  said  judgment,  or  his 
assignee,  or  if  he  be  dead,  to  his  personal  representative, 
or  if  he  he  a  non-resident,  to  his  attorney,  if  he  have  one, 
apply  to  the  court  in  which  the  judgment  was  rendered,  to  have 
'the  same  marked  satisfied,  and  upon  proof  that  the  judgment  ha« 
been  paid 'off  or  discharged,  such  court  shall  order  such  satisfac- 
tion to  be  entered  on  the  margin  of  the  page  in  the  book  wherein 
the  said  judgment  was  entered,  and  a  certificate  of  such  order  to 
be  made  to  the  clerk  of  the  court  in  which  such  judgment  is  re- 
quired by  section  sbcty-four  hundred  and  sixty-one  to  be  docketed, 
and  the  clerk  of  such  court  shall  immediately,  upon  the  receipt  of 
such  certificate,  en^er  the  same  in  the  proper  column  of  the  judg- 
ment docket  opposite  the  place  where  the  said  judgment  is  dock- 
eted. If  the  plaintiff  be  a  non-resident  and  have  no  attorney  resi- 
dent in  this  State,  the  notice  may  be  published  and  posted  as  an 
order  of  publication  is  required  to  be  published  and  posted  under 
sections  six  thousand  and  sixty-nine  and  six  thousand  and  seventy. 
Upon  a  like  motion  and  similar  proceeding,  the  court  may  order  to 
be  marked  "discharged  in  bankruptcy,"  any  judgment  which  may 
be  shown  to  have  been  so  discharged.  (Code  1887,  §  3564;  1910, 
p.  532.) 

Kevlson*  Note. — The  last  two  sentencee  of  tliis  section  are  new.  Tho 
last  sentence,  however,  was  suggested  by  Acts  1910,  p.  S32. 

As  to  marking  "satisfied"  mortgages,  deeds  of  trust,  vendors'  and 
mechanics'  liens,  see  section  6456. 

Sec.  6468.  Attomej-Oeneral,  etc.,  to  have  jndgmonts  in  favor  of 
State  docketed,  and  where. — ^Whenever  a  judgment  is  recovered  in 
favor  of  the  Commonwealth,  it  shall  be  the  duty  of  the  Attorney- 
General  or  other  attorney  representing  the  Commonwealth,  to 
cause  the  said  judgment  to  be  docketed  in  all  counties  and  corpora- 
tions wherein  there  is  any  real  estate  owned  by  any  person  against 
whom  the  judgment  is  recovered.     (Code  1887,  §  3565.) 

Sec.  6469.  Lis  pendens  and  attachment,  when  and  how  to  be  dock- 
eted and  indexed. — No  lis  pendens,  or  attachment,  shall  bind  or 
affect  a  subsequent  bona  fide  purchaser  of  real  or  personal  estate 
for  valuable  consideration  and  without  actual  notice  of  such  lis 
pendens  or  attachment,  until  and  except  from  the  time  a  memo- 
randum setting  forth  the  title  of  the  cause  or  attachment,  the  gen- 
eral object  thereof,  the  court  wherein  it  is  pending,  the  amount  of 
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the  claim  asserted  by  the  plaintiff,  a  description  of  the  property, 
and  the  name  of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  shall  be  admitted  to  record  in  the  clerk's  office  of  the  cin 
cult  court  of  the  county  or  the  corporation  court  of  the  city  where- 
in the  property  is,  or  if  it  be  in  the  city  of  Richmond,  in  the  clerk's 
office  of  the  Chancery  Court  of  such  city.  The  memorandum  re- 
quired by  this  section  shall  be  authenticated  by  the  clerk  of  the 
court  in  which  such  suit,  action  or  attachment  is  pending.  Such 
memorandum  shall  not  be  deemed  to  have  been  recorded  unless 
and  until  indexed  as  required  by  law.    (Code  1887,  §  3566.) 

Bevisors'  Note. — Some  of  the  language  of  this  section  is  takeu 
fimn  section  HMO  of  the  Code  of  1887. 

As  the  law  stood  befbre  the  revision,  sabseqnent  purchasers  for  value 
without  notice  of  personal  property  took  subject  to  a  prior  attachment, 
whether  a  lis  pendens  was  recorded  or  not.  This  has  been  changed  mt 
as  to  make  It  a  lien  as  to  purchasers  without  actual  notice  only  where  a 
Us  pmdens  has  been  recorded  and  Indexed.  No  change  In  tills  respect  has 
been  made  as  to  real  estate.  Until  the  decision  in  Vioars  v.  Sayler,  111 
V*.  807,  68  S.  X>.  988  (annotated,  16  Va.  liaw  Reg.  672),  doubt  was  en^ 
tertained*  as  to  whether  or  not  it  was  necessary  to  record  and  IndesE  a 
lis  pendens,  but  it  was  held  In  that  case  that  the  section  was  not  com- 
piled with  unless  a  lis  pendens  was  both  recorded  and  indexed.  The 
language  of  the  section  has  been  changed  simply  to  confonn  to  tbxb 
opinion.  Under  the  former  law  there  was  doubt  and  uncertainty  as  to 
how  the  memorandum  should  be  authenticated.  The  present  section 
settles  this  question. 

The  substantial  changes  made  by  this  section  are:  That  it  is  made 
to  iK>ply  to.  'EVERY  Us  pendens  and  attachment;  that  it  protects  sub- 
sequent bona  fide  purchasers  of  real  OB  PERSONAL  estate;  that  the 
memorandum  must  be  admitted  to  record  and  indexed  before  it  can 
operate  as  constructive  notice,  and  that  the  book  in  which  It  is  to  be 
recorded  Is  the  miscellaneous  Uen  book.  The  memorandum  must  also 
be  authenticated  by  the  cleik. 

See  rerisors'  note  to  section  5186. 

What  estate  affected  by. — Where  a  bill  is  filed  to  subject  real  estate, 
all  rights  acquired  from  or  under  the  defendant  to  the  subject  In  con- 
troversy, pending  the  suit,  are  suhject  to  any  decree  which,  may  be  made 
in  the  suit,  except  a  purchaser  without  actual  notice  is  protected  when 
the  memorandum  of  lis  pendens  Is  not  properly  filed.  Clrode  v.  Buch- 
anan, 22  Grat.  206,  220. 

Under  chajpter  186,  section  5,  Code  1860  (corresponding  to  the  above 
section),  lis  pendens  affects  only  the  real  estate  that  is  embraced  in 
"the  general  object"  of  the  suit,  1.  e.,  real  estate  that  Is  the  corpus  or 
subject  of  controversy.     Briscoe  v.  Ashby,  24  Grat.  464,  470. 

In  the  absence  of  statute,  the  settled  law  Is  that  the  doctrine  of  Us 
pendens  applies  to  all  who  deal  with  a  party  to  a  suit  touching  the  real 
estate  that  Is  the  subject-matter  of  litigation.  Hum  v.  Keller.  79  Va. 
416,  418,  419. 

Bona  flde  pnrdiaser. — A  purchaser  having  purchased  and  received 
a  conveyance  of  land  without  notice  of  an  attachment,  which  had  been 
previously  levied  upon  It,  but  which  had  not  been  docketed,  is  entitled 
to  hold  the  land  free  from  the  lien  of  the  attachment.  Cammack  v. 
Soran,  30  Orat.  292,  297. 

A  creditors'  bill  is  filed  against  the  administrator  and  heirs  of  an 
intestate  to  subject  the  Intestate's  estate,  which  has  been  divided  amonest 
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his  heirs,  to  the  payment  of  intestate's  debts.  Pending  the  suit  one  of 
the  heirs  sells  and  conveys  the  land  received  from  the  estate  to  a  bona  fide 
•purchaser  lor  value  having  no  actual  notice  of  the  pendency  of  the  snlt. 
Held,  no  memorandum  of  lis  pendens  having  been  flled,  the  land  h  not 
liable  to  satisfy  the  grantor's  proportion  of  the  intestate's  debts.  Easley 
V.  Barksdale,  75  Va.  274,  280. 

If  a  purchaser  buy  land  knowing  that  there  is  a  suit  pending 
touching  same,  he  will  take  subject  to  the  rights  of  judgment  creditors, 
though  no  Us  pendens  was  docketed.     Hum  v.  Keiller,  79  Va.  415,  420. 

A  purchaser  of  land  is  conclusively  aftocted  with  notice  of  a'  judg- 
ment duly  docketed  against  the  grantor,  and  no  lis  pendens  or  other 
notice  of  a  suit  to  subject  the  land  to  such  judgment  is  needed  to  alfett 
them.     Sharitz  v.  Moyers,  99  Va.  519.  525,  39  S.  B.  166. 

If,  pending  an  action  to  subject  land  by  attachment,  the  defendant 
convey  his  land  without  consideration,  the  purchaser  takes  subject  to  the 
rights  of  the  plaintiff  in  the  action,  though  no  memorandum  was  recoid- 
ed  as  required  by  this  section.  Davis  v.  Anderson,  99  Va.  620,  624, 
39  S.  E.  688. 

Where  land  was  sol-d  toy  verbal  contract,  and  the  vendee  sold  it  and 
a  deed  was  made  from  the  original  vendor  to  the  purchaser  from  tlie 
vendee,  but  the  same  was  not  recorded  until  two  days  after  there  m 
left  with  the  clerk  a  lis  pendens  in  an  attachment  suit  against  the  land 
as  that  of  the  original  vendor,  the  one  purchasing  from  his  vendee  had 
constructive  notice.  Breeden  v.  Peale,  106  Va.  39,  56  S.  E.  2.  "As  to  in- 
dexing, see  Vicars  v.  Sayler,  111  Va.  307,  68  S.  E.  988;  present  section 
and  revisors'  note. 

Section  6,  chapter  182,  and  section  5.  chapter  127,  of  the  Code  of 
1873  (corresponding  to  sections  6397  and  6469)  must  be  construed  to- 
gether.    Easley  v.  Barksdale,  75  Va.  274,  279,  281. 

Federal  courts. — This  section  has  no  application  to  Federal  courts 
Bitting  in  Virginia;  such  courts  having  no  power  to  enforce  the  regiatia- 
tlon  of  such  memoranda.  King  v.  Davis,  137  Fed.  222,  11  Va.  Uw 
Reg.  463. 

See  14  Va.  L.  Reg.  332. 

Generally. — For  monographic  note  on  lis  pendens,  see  Stout  t. 
Vause,  1  Rob.  169,  Va.  Rep.  Ann. 

See  Barton,  C.  Pr.  (2d  Ed.)  219,  667;  Barton.  L.  Pr.  (2d  Ed.) 
978;  4  Min.  (3d  Ed.)  997;  1  Va,  Law  Reg  295;  7  Va.  Law  Reg.  340; 
note  on  lis  pendens,  Stout  v.  Vause,  1  Rob.  169,  Va.  Rep.  Anno.;  note 
on  attachments,  Lancaster  v.  Wilson,  27  Grat.  624,  Va.  Rep.  Anno.;  notes 
to  sections  5186,  6393. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotationi 
chapter  139,  section  13. 

See  Gregory's  Forms  No.  348. 

Sec.  6470.  Judgment  to  be  a  lien  on  all  real  estate  of  defendant; 
from  what  time;  judgments  in  vacation;  extracts  to  be  granted.- 
Every  judgment  for  money  rendered  in  this  State,  other  than  b.v 
confession  in  vacation,  shall  be  a  lien  on  all  the  real  estate  of  or 
to  which  the  defendant  in  such  judgment  is  or  becomes  possessed 
or  entitled,  at  or  after  the  date  of  such  judgment,  or  if  it  was  ren- 
dered in  court,  at  or  after  the  commencement  of  the  term  at  which 
it  was  so  rendered,  if  the  cause  was  in  such  condition  that  a  judg- 
ment might  have  been  rendered  on  the  first  day  of  the  term,  hot 
if  from  the  nature  of  the  case  judgment  could  not  have  been  ren- 
dered at  the  commencement  of  the  term,  such  judgment  shall  be « 
lien  only  on  or  after  the  date  on  which  such  judgment  or  decree 
is  rendered  and  not  from  the  commencement  of  the  term ;  bat  this 
section  shall  not  prevent  the  lien  of  a  judgment  or  decree  from 
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relating  back  to  the  first  day  of  the  term  merely  because  the  case 
shall  be  set  for  trial  or  hearing  on  a  later  day  of  the  term,  if  such 
case  was  matured  and  ready  for  hearing  at  the  commencement  of 
the  term,  nor  merely  because  an  office  judgment  in  a  case  matured 
and  docketed  at  the  commencement  of  the  term  does  not  become 
final  until  a  later  day  of  the  term.  A  judgment  by  confession  in 
vacation  shall  also  be  a  lien  upon  such  real  estate,  but  only  from 
the  time  of  day  at  which  such  judgment  is  confessed.  If  more 
than  one  judgment  is  confessed  in  vacation  by  the  same  'defendant, 
such  judgments  shall  have  priority  as  among  themselves  in  the 
order  with  respect  to  the  time  when  they  are  respectively  con- 
fessed, unless  otherwise  directed  by  the  defendant,  which  time  shall 
be  the  time  that  the  first  was  confessed,  and  the  clerk  shall  enter 
such  time  on  the  margin  of  his  order  book.  Judgments  against  the 
same  person  shall,  as  among  themselves,  attach  to  his  real  estate, 
and  be  payable  thereout  in  the  order  of  the  priority  of  such  judg- 
ments, respectively.  An  extract  from  any  judgment  shall,  upon 
motion,  be  granted  to  any  person  interested  immediately  upon  its 
rendition,  subject  to  the  future  action  of  the  court  rendering  the 
same.  This  section  is  qualified  by  section  sixty-five  hundred  and 
fifty  of  this  Code.  (Code  1887,  §  3567,  3576;  1897-8,  p.  507;  1901- 
2,  p.  427.) 

Revlaors'  Note. — ^Thl.s  section  is  ba-sed  on  sections  3567,  3568  and 
3576  ot  the  former  C\>de.  Section  3568  was  repealed  by  Acts  1901-a, 
p.  427,  but  some  of  its  provisions  appear  in  the  almve  section.  Section 
3567  was  amended  by  Acts  1807-8,  p.  507,  and  again  by  Acts  1901-2, 
p.  427.     Section  8576  was  amended  by  Acts  1901.2,  p.  427. 

Under  the  law  as  it  stood  before  the  revision,  dUBcultles  existed  as 
to  the  priorities  of  Judgment  creditors  as  among  themselves,  which  dif- 
ficulties grew  out  of  the  fact  that  nndnr  that  law,  while  all  the  Judg- 
ments of  the  same  term  against  the  same  defendant  were  placed  on 
the  same  footing,  yet  no  date  was  attached  to  those  Judgments,  and 
when  any  one  came  to  compare  the  priority  of  the  Judgments  of  one 
court  with  Judgments  rendered  Id  another,  it  could  not  be  done  where 
the  two  courts  overlapped  part  of  the  same  time,  due  to  the  failnre  to 
fix  a  date  for  the  Judgments.  In  order  to  obviate  these  and  other  dif- 
ficulties some  of  the  provisions  of  the  Code  of  1887  are  restored,  and  the 
principle  of  relation  back  to  the  first  day  of  the  term  Is  reinstated.  Pur- 
chasers tor  value  without  notice  are  protected  by  section  0471,  and 
creditors  by  deeds  of  trust  are  also  protected  by  the  same  section,  it 
having  been  held  repeatedly  that  a  creditor  secured  by  a  deed  of  trust 
and  the  trustee  are  purchasers.  Rhea  v.  Preston,  75  Va.  757;  HiU  v. 
Rlxey,  26  Grat.  72;  Ex.  Bank  v.  Knox,  19  Orat.  730;  Wlckham  v.  Lewis, 
18  Orat.  427. 

Mewning  of  word  "Judgment." — The  word  "Judgment."  as  used  In 
this  section,  embraces  decrees  for  land,  or  specific  personal  property,  or 
for  payment  of  money.  See  6459;  Hockman  v  Hockman,  93  Va.  45.5, 
25  S.  E.  534,  57  Am.  St.  Rep.  816. 

Rquitable  Interest. — A  creditor,  by  judgment  or  decree,  may.  In 
equity,  subject  his  debtor's  equitable  Interest  In  land  arising  out   of  a 
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deed  of  trust  on  the  land  sold  for  tlie  balance  of  the  purchase  money  due. 
Withers  v.  Carter,  4  Qrat.  407,  417,  60  Am.  Dec.  78. 

Equity  of  redemption.) — ^A  Judgment  is  a  lien  upon  an  equity  of  re- 
demption, and  if  the  trustee  iinder  thr>  deed  of  trust  sell  the  land  the 
balance  of  the  purchase  money  In  the  hands  of  the  purchaser,  after  dis- 
charging the  previous  incumbrances,  will  represent  and  stand  in  the 
place  (ft  the  equity  of  redemption.  Michaux's  Adm'r  v.  Brown,  10  Oral. 
612,  619. 

Equitable  title,^ — A  good  equitable  title  acquired  by  a  purchaser  Is 
paramount  in  equity  to  subsequent  judgments  of  the  vendor's  creditors 
recovered  .before  the  vendee  has  obtained  a  conveyance  of  the  legal  title. 
Withers  v.  Carter,  4  Grat.  407,  412,  60  Am.  Dec.  78;  Floyd  v.  Harding. 
28   Grat.  401.     See,  also.   Hart  v.  Haynes,   1   Va.  Dec   201,  and  note. 

Extent  of  lien — Resulting  tmsts — ^Decrees  for  alimony— ImprofN 
ments. — Where  a  debtor  against  whom  a  decree  for  nu>ney  has  been  en- 
tered buys  lands,  the  decree  creditor  may  subject  it,  not  merely  to  the 
extent  of  money  invested  in  the  land,  but  to  the  full  extent  of  the  value 
of  the  land.  The  lien  is  on  real  estate,  not  money.  Burbridge  t.  Higgins' 
Adm'r,  6  Grat.  119,  126. 

Where  statutory  enactments  do  not  interfere,  the  creditor  can  never 
get  by  his  Judgment  more  than  his  debtor  really  owns.  Floyd  t.  Hard- 
ing, 28  Grat.  401-407;  Borst  v.  Nalle,  14.  423,  433,  and  cases  cited; 
Sinclair  v.  Sinclair,  79  Va.  40,  41;  Coldiron  v.  Asheville  Shoe  Co.,  S3 
Va.  364,  373,  26  S.  E.  238. 

A  Judgment  is  not  a  lien  on  land  held  solely  as  resulting  trustee  hj 
one  for  the  ibenafit  of  another  who  has  paid  the  purchase  money.  StraJey 
v.  Esser,  117  Va.  135,  83  S.  E.  1075. 

A  decree  for  alimony  and  suit  money  constitutes,  under  this  section 
a  lien  upon  all  of  the  real  estate  of  the  debtor,  from  the  date  of  the 
decree  though  the  alimony  be  payable  in  instalments  during  the  wife's 
lifetime.  Isaacs  t.  Isaacs,  117  Va.  728,  86  S.  E.  106;  editorial  comment, 
1  Va.  L.  R.  N.  S.  626. 

A  Judgment  is  a  lien  upon  improvements  made  by  a  subsequent 
grantee  of  land  who  has  actual  and  constructive  notice  of  the  judgment 
Nixdorf  v.  Blount,  111  Va.  127,  68  S.  B.  258. 

Contingent  remainders. — ^Judgment  rendered  against  a  debtor  at  the 
time  when  he  was  a  contingent  remainderman  biiids  his  interest  when  it 
thereafter  vests.     Wilson  v.  Langhorne,  102  Va.  631,  47  S.  E.  871. 

Division  of  State  into  Virginia  and  West  Virginia. — A  Judgment 
constitutes  a  lien  on  all  the  real  estate  in  Virginia  belonging  to  the 
Judgment  debtor;  and  the  lien  is  neither  lost  nor  impaired  by  reason 
of  the  division  of  the  State  of  Virginia  into  two  States,  and  the  falling 
ot  the  county  where  the  Judgment  was  obtained  into  the  State  of  West 
Virginia.     Gatewood's  Adm'r  v.   Goode,   23  Grat.   880,   890,  891. 

Bona  fide  purchaser. — ^A  Judgment  is  a  Hen  upon  land  in  the  hands 
of  a  purchaser,  though  at  the  time  of  the  conveyance  execution  upon  the 
Judgment  was  suspended  by  an  injunction.  Craig  v.  Sebrell,  9  Grat.  131: 
Michaux's  Adm'r  v.  Brown,  10  Grat.  612. 

The  lien  ot  a  Judgment  may  be  enforced  against  land  in  the  hands 
of  bona  fide  purchasers  for  value.  Taylor's  Adm'r  v.  Spindle,  2  Grat.  44; 
Leake  v.  Ferguson,  2  Grat.  419,  431;  Rodgers  v.  McCluer's  Adm'rs,  4 
Grat.  81,  82,  47  Am.  Dec.  715.  Docketing  is  necessary  under  section 
6471. 

A  purchaser  of  land,  who  enters  under  a  parol  contract  and  pays  the 
purchase  money  before  a  judgment  is  obtained  against  his  vendor,  taies 
free  from  the  lien  of  the  Judgment,  though  the  legal  title  is  not  conreyed 
to  him  until  after  the  judgment.  Floyd  v.  Harding,  28  Grat.  401; 
Long  V.  Hagerstown  Agricultural  Imi^ement  Mfg.  Co.,  30  Qrat.  665; 
Young  V.  Devries,  31.  Grat.  304. 

In  this  connection  csnsider  sections  5194,  5196  and  notes. 

But  a  purchaser  who  pays  the  purchase  money  and  enters  upon  the 
land  under  a  deed  or  written  contract  which  is  not  recorded  until  after 
a  Judgment  is  obtained  against  bis  vendor  takes  subject  to  the  lien  o< 
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the  Judgment.  Bldsonv.  Huffl,  29  Grat.  338;  March  v.  Chambers,  30 
Grat.  299;  Youngr  t.  Devrles,  31  Grat.  304;  Hart  v.  Haynee,  1  Va.  Dec. 
201,  206. 

Void  process. — ^A  judgment  rendered  on  a  void  process  is  Itself  void, 
and  does  not  constitute  a  Hen  on  real  estate.  LaveU  v.  MicCurdy's  Ex'rs 
77  Va.  763,  771,  772.  ^ 

Oonv«)ranca  for  purchase  maaey. — If  land  be  conyeyed  to  a  judgment 
debtor,  and  he  Instantly  reconveys  it  to  a  trustee  to  secure  the  purchase 
money,  he  will  not  hare  acquired  such  an  interest  in  the  land  as  will  sub- 
ject it  to  the  lien  of  the  judgment  against  him.  Straus  v.  Bodeker's 
Ex'x,   86  Va.  543,  548,  10  S.  B.  570. 

Where  a  purchaser,  contemporaneously  with  the  execution  and  de- 
livery of  the  deed  to  the  land  sold,  executes  and  delivers  to  the  vendor 
a  deed  of  trust  thereon  to  secure  the  purchase  money,  he  acquires  tem- 
porary seisin  only,  and  not  such  a  beneflciad  interest  in  the  land  as  may 
he  subjected  to  the  lien  of  a  judgment  until  the  deed  of  trust  is  satisfied. 
Moomaw  v.  Jordan,  118  Va.  414,  87  S.  E.   569. 

If  land  be  conveyed  to  a  purchaser  And  contemporaneously  there- 
with, and  as  a  part  of  the  same  transaction,  the  purchaser  reconveys  the 
land  to  a  trustee  to  secure  the  purchase  mpney,  a  judgment  against  the 
purchaser  is  subordinate  to  the  lien  of  the  deed  of  trust.  Charlottesvlile 
Hdw.  Co.  V.  Perkins,  118  Va.  34,  86  S.  E.  869. 

When  lien  attaches. — Prior  to  the  amendments  of  1897-8,  p.  507, 
and  1901-2,  p.  427,  a  judgment  confessed  In  vacation  operated  as  a  lien 
from  the  first  moment  of  the  day  on  which  the  judgment  was  confessed 
regardless  of  the  time  of  th0  day  at  which  it  was  actually  confessed 
(Hockman  v.  Hockman,  93  Va.  455,  457,  25  S.  B.  534,  67  Am.  St.  Rep. 
816);  and  the  lien  of  the  judgment  related  back  to  the  first  day  of  the 
term  (Mutual  Assur.  Soc.  v.  Stanard,  4  Munf.  539;  Coutts  v.  Walker,  2 
Leigh  268;  Skipwith's  Ex'r  v.  Cunningham,  8  Leigh  271,  31  Am.  Dec. 
642;  Jones  v.  Myrick's  Ex'rs,  8  Grat.  179;  Brockenbrough's  Ex'x.  v. 
Brockenbrough's  Adm'r,  31  Grat.  580;  Building  &  Loan  Ass'n  v.  Heed, 
96  Va.  345,  31  S.  B.  614),  if  the  judgment  might  have  been  rendered 
on  that  day  (Coutts  v.  Walker,  2  Leigh  268,  277;  Withers  v.  Carter, 
4  Grat.  407,  418,  60  Am.  Dec.  78;  Brown  v.  Hume,  16  Grat.  456,  465; 
Yates  v.  Robertson,  80  Va.  476,  477). 

Observe  present  reading  of  section  and  see  revisors'   note  above. 

GenenUljr. — A  judgment  on  which  an  execution  has  Issued  may  be 
kept  alive  by  other  executions  within  the  statutory  period.  Akiss'  Ex'rs 
V.  Satchel,  104  Va.  700,  62  S.  B.  378,  11  Va.  Law  Reg.  886. 

Where  a  judgment  was  not  rendered  until  a  homestead  was  set 
apart,  and  it  was  barred  by  limitations  before  the  exemption  ceased,  a 
salt  to  enforce  the  lien  after  the  householder's  death,  leaving  neither 
widow  nor  minor  child,  instituted  more  than  twenty  years  after  the 
issue  of  execution,  was  barred.     Id.    ' 

Mother  held  judgment  against  her  son,  which  she  assigned  for 
certain  purposes,  reserving  the  power  to  revoke  the  trust  for  which  as- 
signment was  made.  She  did  revoke  it,  and  then  assigned  the  judgment 
to  her  son.  The  judgment  ibeing  absolutely  the  son's  cannot  be  inter- 
posed as  against  his  creditors  and  mortgagees.  Carter  v.  Hough,  &c.,  86 
Va.  669,  10  S.  B.  1063. 

See  Barton,  C.  Pr.  {2d  Ed.)'  913,  920,  928,  3  Va.  Law  Reg.  471, 
744;  7  Va.  Law  Reg.  830;  note  on  judgments.  Smith's  Adm'r  v.  Charl- 
ton's Adm'r,  7  Grat.  426,  Va.  Rep.  Anno.;  and  the  following  cases: 
Coutts  V.  Walker,  2  Leigh  268:  Skipwith's  Ex'r  v.  Cunningham,  8  Leigh 
271,  31  Am.  Dec.  642;  Taylor's  Adm'r  v.  Spindle,  2  Grat.  44;  Rodgert, 
T.  McCIuer's  Adm'rs,  4  Grat.  81,  47  Am.  Dec.  715;  Withers  v.  Carter, 
4  Grat.  407;   Michaux's  Adm'r  v.  Brown,   10   Grat.   612. 

Discussed,  14  Va.  Law  J.  401. 

See  Burks'  Pleading  and  Practice,  pp.  606,  607,  608,  610,  615.  616. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  ( 
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Sec.  6471.  Jnd^fment  not  a  lien  against  pnrduuw  for  vahubk 
coBBideration  without  notice,  unless  docketed. — No  judgment  shall 
be  a  liea  on  real  estate  as  against  a  subsequent  purchaser  thereof 
for  valuable  consideration  without  notice  until  and  except  from  the 
time  that  it  is  duly  docketed  in  the  proper  clerk's  oflSce  of  the 
county  or  city  wherein  such  real  estate  may  be.  (Code  1887,  § 
3570;  1901-2,  p.  427.) 

Where  docketed. — ^A  Judgment  creditor  cannot,  by  filiDg  bts  petition 
and  proving  his  Judgment  in  a  partition  suit  in  one  county  preeerre  his 
lien  on  land  in  another  county  as  against  a  purchaser  Uiereof  for  iraloe 
and  without  notice.  This  section  tells  a  prospective  purchaser  that 
Judgments,  not  doclceted  In  the  county  or  corporation  wherein  the  risal 
estate  is  situated,  shall  not  affect  his  rights.  Murphy's  Hotel  Co.  t. 
Benet,  119  Va.  167,  89  S.  E.  104. 

If  Judgment  is  docketed  iu  the  county  where  the  real  estate  of  the 
debtor  is  situated  more  than  twenty  days  after  its  rendition,  and  such 
real  estate  is  included  within  the  limits  of  a  subsequently  incorpnrated 
city,  the  Judgment  must  be  docketed  in  the  city  fifteen  days  before  con- 
veyance, in  order  to  be  a  lien  against  purchaser  for  value.  Wirb  t. 
Scull,  102  Va.  290,  46  S.  B.  297.  This  case  arose  before  the  amendmem 
of  1901-2. 

Between  the  parties. — A  Judgment  need  not  be  docketed  as  between 
tha  parties  thereto.  Gatewood's  Adm'r  v.  Goode,  23  Grat.  880,  S90: 
Rhea  v.  Preston,  75  Va.  757,  767,  768 

PnrcbaserB  with  notice. — A  judgment  need  not  be  docketed  as  to 
purchasers  with  notice,  though  they  be  purchasers  for  value.  Craig  t. 
Sebrell,  9  Grat.  131,  136;  Rhea  v.  Preston,  75  Va.  757,  76S. 

feature  judgments. — A  Judgment  need  not  be  docketed  as  to  future 
Judgments.  Gurnee  v.  Johnson's  Ex'r,  77  Va.  712,  725;  Hart  v.  Hnjmes 
1  Va.  Dec.  201,  and  note. 

Purchaser  for  value — A  trustee  in  a  deed  of  trust  given  to  secure 
a  debt  and  the  creditor  secured  are  purchasers  for  value.  Rhea  »• 
Preston,  75  Va.  767,  768;  HUl  v.  Rixey,  26  Grat.  72,  80;  Exchange  Bank 
v.  Knox,  19  Grat.  739;  Wickham  v.  Lewis,  MarUn  &  Co.,  13  Grat.  it'- 

If  a  grantor  who  has  reserved  a  lien  for  purchase  money  assigns  llie 
purchase-money  bonds,  though  for  value  and  without  notice  of  Judgment, 
his  assignee  will  not  be  a  purchaser  for  value.  Gordon  v.  Riiey.  76  \>. 
694,  698-701. 

Where  an  innocent  purchaser  for  value  gets  good  title  he  md  pw 
equally  good  title,  ordinarily,  to  a  non-innocent  vendee.  King  v.  Daris, 
137  Fed.  222,  11  Va.  Law  Reg.  498. 

Pleading. — The  purchaser  must  aver  and  prove  that  he  gave  « 
valuable  consideration.     Gordon   v.   Rixey,   76   Va.   694,  697. 

Generally. — See  note  to  Floyd  v.  Harding,  28  Grat.  401.  Va.  BcP 
Anno.;  5  Va.  Law  Beg.  864;  7  Va.  Law  Reg.  817,  830;  note  on  juignjents. 
Smith's  Adm'r  v.  Charlton's  Adm'r,  7  Grat.  425,  Va.  Rep.  Anno. 

Discussed,  3  Va.  Law  J.  581. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  6. 

Sec.  6472.  Jurisdiction  of  equi^  to  enforce  lien  of  judgment; 
when  it  may  decree  a  sale. — Jurisdiction  to  enforce  the  lien  of  > 
judgment  shall  be  in  equity.  If  it  appear  to  the  court  that  the 
rents  and  profits  of  the  real  estate  subject  to  the  lien  will  not  sat- 
isfy the  judgment  in  five  years,  the  court  may  decree  the  sswJ 
estate,  or  any  part  thereof,  to  be  sold,  and  the  proceeds  applied  to 
the  discharge  of  the  judgment.    (Code  1887,  §  3571.) 

Rent«  and  profits. — It  must  be  made  to  appear,  even  against  irao- 
dulent  alienees,  that  the  renU  and  profits  will  not  discharge  the  jMr 
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ment.     Horton  v.  Bond,  28  Grat.  815,  820;  Cronie  v.  Hart,  18  Grat    739, 
744,  745. 

"The  statute  prescribes  no  particular  mode  iby  which  it  shall  be 
made  to  appear  that  the  rents  and  profits  will  not  pay  the  judgment  In 
five  years.  When  there  is  a  doubt  about  the  fact,  or  an  inquiry  is  de- 
manded by  either  of  the  parties,  the  court  will  generally  direct  one  of  its 
commissioneiB  to  ascertain  and  report  the  annual  rents  and  profits  of 
the  land.  If  none  of  the  parties  ask  such  an  inquiry,  there  may,  in  a 
proi>er  case,  be  a  decree  for  the  sale  of  the  property  without  it."  Bwart 
V.  Saunders,  25  Grat.  203,  207,  208;  Muse  v.  Friedenwald,  77  Va.  57,  61; 
Brengle  v.  Richardson's  Adm'r,  78  Va.  406,  411;  DiUard  v.  Krise.  86 
Va.  410,  414,  10  S.  E.  430. 

"The  insufllciency  of  the  rents  and  profits  to  satisfy  the  judgment 
within  the  statutory  period  may  be  shown  by  the  pleadings,  by  the  admis- 
sion of  the  parties,  by  evidence  taken,  or  by  the  report  of  a  commissioner 
on  inquiry  ordered."  Horton  v.  Bond,  28  Grat.  815,  821;  Neft  v.  Wood- 
ing, 83  Va.  432,  435,  2  S.  E.  731. 

In  order  to  ascertain  whether  the  rents  of  the  land  will  pay  the 
debts  in  five  years,  the  court  should  direct  the  commissioner  to  offer  it 
first  for  one  year,  and  if  that  will  not  pay  the  debt  then  for  two,  and  so 
on  up  to  five  years  if  necessary,  closiog  the  contract  whenever  the  rents 
will  pay  the  debt.  Compton  v.  Tabor,  32  Grat.  121,  123,  124;  Dainger- 
Held  V.  Smith,  83  Va.  81,  90,  1  S.  E.  599. 

The  value 'of  rents  and  profits  of  land  is  not  material  in  suits  to 
enforce  liens  which  arise  out  of  contracts,  but  only  in  suits  to  enforce 
the  lien  of  a  judgment.  As  to  vendor's  lien,  Neff  v.  Wooding,  83  Va. 
432,  435,  2  S.  E.  731;  Kane  v.  Mann,  93  Va.  239,  24  S.  E.  938,  2  Va. 
Law  Reg.  426,  and  notes.  As  to  deed  of  trust,  Kyger  v.  Sipe,  89  Va.  507, 
511,  16  S.  E.  627. 

Upon  a  bill  to  subject  lands  of  a  debtor  to  the  payment  of  a  judg- 
ment Hen,  the  debtor  cannot  by  an  agreement  with  his  wife,  who  is  not 
bound  by  the  judgment  nor  a  party  to  the  suit,  have  the  rents  and  profits 
of  her  lands  considered  in  estimating  whether  the  rents  and  profits  of 
his  lands  will  satisfy  the  judgment  in  five  years.  Kane  v.  Mann,  93 
Va.  239,  246,  247.  24  S.  E.  938. 

Rqulty' Jurisdiction. — ^A  Judgment  creditor  may  resort  to  a  court  of 
equity  to  enforce  the  lien  of  his  judgment  against  the  real  estate  af  his 
debtor,  without  first  proceeding  by  execution  at  law  to  subject  the  personal 
estate,  or  assigning  any  reason  for  not  doing  so  (Price  v.  Thrash,  30 
Grat.  515.  526;  Moore  v.  Bruce,  85  Va.  139,  142,  7  S.  E.  195),  or 
"alleging  or  proving  wttnt  of  personal  assets"  (Moore  v.  Bruce,  85  Va. 
139,   142,  7  S.  E.  195). 

A  bill  in  equity  may  be  maintained  against  the  personal  represen- 
tative of  a  decedent,  and  his  devisees  or  heirs  at  law,  to  subject  the 
real  estate!  of  the  decedent  to  the  pasrment  of  a  judgment  recovered 
against  him  in  his  lifetime,  without  first  reviving  such  judgment  at  law. 
James'  Ex'r  v.  Life,  92  Va.  702,   705,  24  S.  E.   275. 

Judgment  debtor  should  have  day  to  redeem,  at  least  this  is  the 
better  practice.     Crawford,  &c.,  v.  Weller,  &c.,  23  Grat.  836. 

The  doctrine  of  laches  has  no  application  to  a  suit  to  subject  land 
to  the  lien  of  a  judgment.  The  right  to  resort  to  a  court  of  equity  to 
enforce  It  is  a  legal  right,  without  terms  and  conditions,  and  continues 
during  the  life  of  the  judgment.  McClanahan  v.  Norfolk  &  W.  R.  Co., 
118  Va.  388,  87  S.  E.  731. 

A  judgment  which  is  a  lien  on  lands  in  the  hands  of  an  alienee  of 
tbe  judgment  debtor,  may  be  enforced  against  the  lands  in  the  hands 
of  such  alienee,  although  he  has  in  po  way  obstructed  the  prosecution 
of  the  pJaintiff's  rights.  McClanahan  v.  Norfolk  &  W.  R.'Co.,  118  Va. 
388,  87  S.  E.  731. 

Liens  and  incumbrances. — It  is  error  to  decree  a  sale  of  land  before 
the  incumbrances  and  liens  thereon  and  their  priorities  are  ascertained. 
Cole's  Adm'r  v.  McRae,   6   Rand.   644;   Smith  v.  Flint,  6  Grat.   40,   42; 
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Buchanan  v.  Clark,  10  Grat.  164,  179;  laege  r.  Bossieox,  15  Grat*.  83, 
103,  76  Am.  Dec.  189;  Washington,  A.  &  G.  R.  Co.  t.  Alexandria  &  W. 
R.  Co.,  19  Grat.  592,  617,  100  Am.  Dec.  710;  Lipscombe  t.  Rogers,  20 
Grat.  658,  660;  White  y.  Association,  22  Grat.  233,  260;  Moran  t.  Brent, 
25  Grat.  104,  106;  Simmons  t.  Lyles,  27  Grat.  922,  932,  933;  Horton  t. 
Bond,  28  Grat.  815,  822;  Kendrick  t.  Whitney,  Id.  646,  665;  Alexander 
T.  Howe,  85  Va.  198,  200,  7  S.  E.  248;  Daingerfleld  t.  Smith,  83  Va.  81, 
89,  90,  1  S.  E.  599;  DiUard  v.  Krise,  86  Va.  410,  413,  10  S.  B.  430. 

Where  the  judgment  debtor  owns  land  which  is  and  land  wbicb  is 
not  coreredi  by  a  deed  of  trust,  the  land  not  covered  by  the  deed  of 
trust  should  be  sold  first.     Buchanan  v.  Clark,  10  Grat.  164,  179. 

Decree  interlocutory, — ^A  decree  directing  the  sale  of  land  is  inter- 
locutory, and  may  be  amended  upon  proper  showing  so  as  to  secure  an 
inquiry  before  sale.  Manns  v.  Flinn's  Adm'r,  10  Leigh  93,  109,  110; 
Ewart  T.  Saunders,  26  Grat.  203,  209,  210;  Muse  t.  Friedenwald,  77 
Va.  57,  61;  Brengle  t.  Richardson's  Adm'r,  78  Va.  406,  412. 

Generally. — ^This  section  is  followed  in  Seamster  v.  Blackstock,  83 
Va.  232,  2  S.  E.  36,  5  Am.  St.  Rep.  262. 

See  Barton,  C.  Pr.  (2d  Ed.)  289,  913;  2  Min.  (4th  Ed.)  316; 
Burks'  PI.  &  Pr.,  p.  622;  note  on  Judgments,  Smith's  Adm'r  v.  Charlton's 
Adm'r,  7  Grat  425,  Va.  Rep.  Anno.;  note  on  decrees,  Evans  v.  Spnrgin, 
11  Grat.  615,  Va.  Rep.  Anno. 

Cited  in  Hay  v.  Alexandria  &  W.  R.  Co.  (C.  C),  20  Fed.  15;  Va.  Iron 
Co.  V.  Roberts,  103  Va.  685,  49  S.  E.  984. 

For  W.  Va.  decisions  on  similar  statute,  «••  Justis'  Annotations, 
chapter  139,  section  7. 

See  Gregory's  Forms  Nos.  141,  142. 
Sec.  6473.  Enforcement  of  lien,  where  judgment  does  not  exceed 
twenty  dollars,  ezclnsiTe  of  intereet  and  costs. — If  the  amount  of  the 
judgment  docs  not  exceed  twenty  dollars,  exclusive  of  interest  and 
costs,  no  bill  to  enforce  the  lien  thereof  shall  be  entertained,  un- 
less it  appear  that  thirty  days  before  the  institution  of  the  suit, 
the  judgment  debtor  or  his  personal  representative,  and  the  owner 
of  the  real  estate  on  which  the  judgment  is  a  lien,  or,  in  case  of  a 
non-resident,  his  agent  or  attorney  (if  he  have  one  in  this  State), 
had  notice  that  the  suit  would  be  instituted,'  if  the  judgment  was 
not  paid  within  that  time.    (Code  1887,  •§  3572.) 

Revisors'  Not«. — The  present  section  reduces  the  notice  from  sixty 
days  to  thirty  days. 

See  section  6399  as  to  suits  in  equity  to  enforce  claims  of  less  than 
twenty  dollars. 

Where  a  suit  by  a  surety  to  be  subrogated  to  the  rights  of  a  Judg- 
ment creditor  whose  demand  against  the  defendant  he  had  paid  is  con- 
solidated with  a  general  creditors'  suit  against  the  same  defendant,  the 
fact  that  the  amount  of  the  judgment  on  which  the  surety's  suit  w«s 
based  was  less  than  $20,  and  the  bill  did  not  allege  that  sixty  day*' 
notice  (now  thirty  days)  was  "given  defendant,  as  required  by  this 
section,  is  immaterial  on  appeal,  because  the  general  creditors'  suit  being 
still  pending,  was  sufficient  to  sustain  all  proceedings  in  the  case  sab- 
sequent  to  consolidation.  Hawpe  v.  Bumgardher,  103  Va.  95,  10  V». 
Law  Reg.  638,  48  S.  E.  654. 

Sec.  6474.  When  suit  to  enforce  lien  of  judgment  barred  in  equi- 
ty.— No  suit  shall  be  brought  to  enforce  the  lien  of  a  judgment  upon 
which  the  right  to  issue  an  execution,  or  bring  a  scire  facias,  or  an 
action,  is  barred  by  sections  sixty-four  hundred  and  seventy-seven 
and  sixty-four  hundred  and  seventy-eight,  nor  shall  any  suit  be 
brought  to  enforce  the  lien  of  a  judgment  against  lands  which 
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have  been  conveyed  by  the  judgment  debtor  to  a  grantee  for  value, 
unless  the  same  be  brought  within  ten  years  from  the  due  recorda- 
tion of  the  deed  from  such  judgment  debtor  to  such  grantee.  This 
section  so  far  as  it  affects  such  grantees  for  value  or  those  claim- 
ing under  them,  shall  apply  as  well  to  judgments  in  favor  of  the 
Commonwealth  as  to  other  judgments.     (Code  1887,  §  3573.) 

R«vtaors'  Noto.^ — ^The  latter  part  ot  the  first  sentence  prescriUng  % 
limitation  of  ten  years,  where  the  lands  of  the  Jodgment  debtor  have 
been  conveyed  to  a  grantee  for  value,  is  new.  The  last  seotMice  is  also 
new.  Where  land  has  been  ^Uened  by  a  Jndgment  debtor  it  was  tbonght 
that  the  Judgment  creditor  Aonld  not  have  an  nnlimlted  thne  within 
whldi  U>  enforce  his  Judgment,  but  that  he  should  be  required  to  proceed 
to  enforce  his  Judgment  within  a  reasonable  time. 

Section  3573  of  the  Code  ot  1887  was  held  not  to  affect  the  validity 
of  a  decree  of  sale  of  lands  by  a  court  of  equity  In  a  proceeding  brought 
within  the  time  for  the  issuance  of  execution  or  briiu>inK  a  scire  facias 
or  action.     Flanary  v.  Kane,  102  Va.  547,  46  S.  E.  312,  681. 

Where  a  Judgment  was  not  rendered  until  a  homestead  was  set 
apart,  and  it  was  barred  by  limitation  before  the  exemption  ceased,  a 
suit  to  enforce  the  lien  after  the  householder's  death,  leaving  neither 
widow  nor  minor  child,  Instituted  more  than  twenty  years  after  the  issue 
of  execution,  was  barred.  Aklss'  Ex'rs  v.  Satchell,  104  Va.  700,  52 
S.  E.  378,  11  Va.  Law  Reg.  886: 

A  Judgment  on  which  an  execution  has  issued  may  be  kept  alive 
by  other  executions  within  the  statutory  period.     Id. 

Judgment  upon  note  may  be  barred,  but  If  note  is  secured  by  deed 
of  trust  the  debt  can  be  enforced  until  the  common  law  presumption  of 
payment  arises.     Paxton  v.  Rich,  885  Va.  381,  7  S.  E.  631. 

Quaere:  In  view  of  this 'section,  does  the  pendency  of  a  general 
creditors'  suit  suspend  the  act  of  limitations  as  to  a  Judgment  sought 
to  be  enforced  in  another  suit?  OunneU's  Adm'rs  v.  Dixon's  Adm'r,  101 
Va.  174,  43  S.  E.  340. 

Section  followed  In  the  following  cases:  Rowo  v.  Bentley,  29  Orat. 
766,  769;  Cole's  Adm'r  v.  Ballard,  78  Va.  139,  149;  Hutcheson  v.  Grubbs, 
80  Va.  251,  266-258;  McCarty  v.  Ball,  82  Va.  872,  874,  1  S.  E.  189; 
Sutton  V.  McKenney,  82  Va.  46,  47;  Brown  v.  Butler,  87  Va.  621,  623, 
18  S.  E.  71;  James'  Ex'r  v.  L«e,  92  Va.  702,  706,  707,  24  S.  E.  275; 
Callaway's  Adm'r  v.  Saunders,  99  Va.  360,  351,  38  S.  E.  182. 

See  note  on  limitation  of  actions,  Herrington  v.  Harkins'  Adm'rs, 
1  Rob.  591,  Va.  Rep.  Anno. 

See  sections  6470,  6550,  6477,  6478,  and  notes. 

Dibcussed,  13  Va.  Law  J.  171. 

Sec.  6475.  When  rij^ht  of  subrogation  enforced;  lien  of  judg- 
ment not  impaired  by  another  judgment  thweon,  or  by  forthcoming 
bond. — The  preceding  section  shall  not  be  construed  to  impair  the 
right  of  subrogation  to  which  any  person  may  become  entitled 
while  the  lien  is  in  force,  provided  he  institute  proceedings  to  en- 
force such  right  within  five  years  after  the  same  accrued ;  nor  shall 
the  lien  of  a  judgment  be  impaired  by  the  recovery  of  another  judg- 
ment thereon,  or  by  a  forthcoming  bond  taken  on  an  execution 
thereon,  such  bond  having  the  force  of  a  judgment.  (Code  1887, 
§  3574.) 

In  several  cases  in  the  Court  of  Appeals  before  the  revision  of  1887, 
a  question  had  been  raised,  but  not  decided,  whether  the  lien  of  a  judg- 
ment is  merged  in  a  subsequent  Judgment  thereon  or  in  a  forthcoming 
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bond  having  the  force  of  a  judgment  This  section  was  intended  to 
settle  that  question.     Burks'  Address,  2  Barton,  L.  Pr.  (2d  Ed.)  13 J7. 

Failure  to  ask  for  subrogation  Is  not  ground  for  demurrer  to  a 
bill  bjr  a  surety  against  principal  to  subject  his  lands  to  the  lieo  of  a 
Judgment  -which  he  has  paid  as  surety,  where  bill  alleges  a  state  of  facU 
which  shows  that  the  complainant  is  entitled  to  subrogation,  and  con- 
tains a  prayer  for  general  relief.  Hawpe  v.  Bumgardner,  103  Va.  SI, 
48  S.  E.  564. 

A  forthcoming  bond,  after  its  forfeiture,  operates  as  a  discharge  o( 
the  original  judgment;  but  if  it  prove  abortive  the  court  will,  on  motion 
of  the  creditor,  quash  It,  and  remit  the  creditor  to  the  benefit  of  hit 
original  judgment.  Jones  v.  Myrick's  Ex'rs,  8  Grat.  179,  211,  212; 
Rhea  v.  Preston,  75  Va.  757,  774. 

This  section  settles  the  questions  raised,  but  not  decided,  in  Bsrlu- 
dale  V.  Fitzgerald,  76  Va.  892,  895,  896.     See,  also,  cases  there  cited. 

This  section  is  followed  In  Callaway's  Adm'rs  v.  Saunders,  99  Va. 
350,  361,  38  S.  E.  182. 

See  note  on  subrogation,  Janney's  Ex'r  v.  Stephen's  Adm'r,  2  PeL 
&  H.  H,  Va.  Rep.  Anno.;  note  on  statutory  bonds,  Goolaby  v.  Strotlier, 
21  Grat.  107,  Va.  Rep.  Anno.;  Burks'  PI.  ft  Pr.,  pp.  616,  620. 

Discussed,  13  Va.  Law  J.  172. 

Sec.  6476.  Order  of  liability  between  alienees  of  different  parU  o{ 
estate. — Where  the  real  estate  liahle  to  the  lien  of  a  judgment  is 
more  than  sufficient  to  satisfy  the  same,  and  it,  or  any  part  of  it, 
has  been  aliened,  as  among  the  alienees  for  value,  that  which  was 
aliened  last,  shall,  in  equity,  be  first  liable,  and  so  on  with  other 
successive  alienations,  until  the  whole  judgment  is  satisfied,  ind 
as  among  alienees  who  are  volunteers  under  such  judgment  debtor, 
the  same  rule  as  to  the  order  of  liability  shall  prevail ;  but  as  among 
alienees  for  value  and  volunl;eers,  the  lands  aliened  to  the  latter 
shall  be  subjected  before  the  lands  alieped  to  the  former  are  rfr 
sorted  to ;  and,  in  either  case,  any  part  of  such  real  estate  retained 
by  the  debtor  shall  be  first  liable  to  the  satisfaction  of  the  judg- 
ment. An  alienee  for  value,  however,  from  a  volunteer  shall  occupy 
the  same  position  that  he  would  havff  occupied  had  he  purchased 
from  the  debtor  at  the  time  he  purchased  from  the  voluntary 
donee.    (Code  1887,  §  3575.) 

Bevisors'  Note.^-/rhe  last  sentence  Is  new.  As  the  law  *■»  "I"* 
Whitten  v.  8aande>^j^75  Va.  668,  was  decided,  voluntary  aUeneen  stood 
on  tiie  same  footing  as  alienees  for  valne,  bnt  the  revisors  of  1887  !■■ 
serted  in  Uiis  section  the  langnage,  "but  as  among  aliraiees  for  vnlie  imI 
volunteers,  the  lands  aliened  to  the  latter  shall  be  subjected  before  Mx 
lands  aliened  to  the  former  are  resorted  to.'*  This  langnas;e  seoned  to 
indicate  that  an  alienee  for  value  of  a  vcrfunteer  would  stand  I*  "*' 
shoes  of  the  volunteer  and  hJai  land  be  subjected  before  that  of  the  iliesM 
for  value  from  the  Judgment  debtor.  The  present  revisers  were  of 
opinion  that  this  should  not  be  true,  and  tliat  alienees  for  value  oa||i>'  "> 
cover  alienees  from  the  volunteer  as  well  as  alienees  from  the  JndgB** 
debtor. 

Sold  at  same  time. — Where  several  lots  are  sold  at  the  same  tine, 
or  on  the  same  day,  the  several  holders  stand  on  an  equality,  and  tj* 
lots  held  by  them  should  bear  the  burden  of  incumbrance  ratably.  Tie 
fact  that  the  Jots  were  conveyed  at  different  times  makes  no  dUfere"* 
Alley  V.  Rogers,  19  Grat.  366,  388,  389. 

Date  of  delivery. — Without  evidence  of  any  preceding  executory 
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agreement  between  the  parties,  or  any  evidence  of  the  delivery  of  the 
deeds,  the  dates  of  the  deeds  wiU  be  presumed  to  be  the  dates  of  their 
delivery,  and  the  last  dated  will  be  the  first  liable  to  satisfy  the  judg- 
ment.    Harman  v.  Oberdorfer,  33  Grat.  497,  501,  502. 

Pleading. — One  wishing  to  have  land  subjected  in  the  inverse  order 
of  alienation  must  allege  by  answer,  or  establish  by  <proof,  that  Ihe  real 
estate  liable  to  the  lien  of  the  Judgment  is  more  than  suflflcient  to  satisfy 
the  same.     Preston  v.  Bank,  97  Va.  222,  226,  33  S.  E.  546. 

Generally. — Quaere,  does  this  section  apply  to  a  case  where  the 
several  alienations  are  to  the  same  person?  Preston  v.  Bank,  97  Va.  222, 
226,  33  S.  B.  646. 

The  following  cases  follow,  but  do  not  construe,  this  section:  Alley 
V.  Rogers,  19  Grat.  366;  Harman  v.  Oberdorfer,  33  Grat.  497;  Whhten  v. 
Saunders,  76  Va.  563;  Brengle  v.  Richardson's  Adm'r,  Ts  Va.  406; 
Dickinson  v.  Clement,  87  Va.  41,  12  S.  B.  105. 

See  3  Va.  Law  Reg.  826;  Barton,  C.  Pr.  {2d  Ed.)  974;  2  Mln.  (4th 
Ed.)  307;  note  on  marshalling  assets,  Carrington  v.  Dldier,  8  Grat  260, 
Va.  Rep.  Anno.;  Burks'  PI.  &  Pr.,  p.  620. 

Discussed,  13  Va.  Law  J.  172. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  .Annotations, 
chapter  139,  section  8. 

Sec.  6477.  Limitation  of  proceedine^s  to  enforce  judgment;  the 
return  by  officer  on  an  execution. — On  a  judgment,  execution  may 
be  issued  within  a  year,  and  a  scire  facias  or  an  action  may  be 
brought  within  ten  years  after  the  date  of  the  judgment,  and  where 
execution  issues  within  the  year,  other  executions  may  be  issued, 
or  a  scire  facias  or  an  action  may  be  brought  within  ten  years  from 
the  return  day  of  an  execution  on  which  there  is  no  return  by  an  of- 
ficer, or  within  twenty  years  from  the  return  day  of  an  execution 
an  which  there  is  such  return ;  except  that  where  the  scire  facias  or 
action  is  against  the  personal  representative  of  a  decedent,  it  shall 
be  brought  within  five  years  from  the  qualification  of  such  represen- 
tative ;  and  in  computing  time  under  this  section,  there  shall,  as  to 
writs  of  fieri  facias,  be  omitted  from  such  computation  the  time 
elapsed  between  the  first  day  of  January,  eighteen  hundred  and  six- 
ty-nine, and  the  twenty-ninth  day  of  March,  eighteen  hundred  and 
seventy-one.  If,  however,  a  return  be  made  on  an  execution  more 
than  ten  years  after  the  return  day  thereof,  it  shall  not  extend  the 
lien  of  the  judgment  beyond  ten  years  from  such  return  day  as 
against  a  purchaser  for  value  of  real  estate  from  the  judgment 
debtor  who  acquired  title  prior  to  the  time  such  return  was  actually 
made.  Any  return  by  an  officer  on  an  execution* showing'that  the 
same  has  not  been  satisfied,  shall  be  a  sufficient  return  within  the 
meaning  of  this  section.    (Code  1887,  §  3577.) 

Revisors*  Note. — ^The  next  to  the  last  sentence  of  this  sr«tion  is  new, 
and  the  last  fonr  words  of  section  0401  ("giving  the  date  thereor')  ai« 
also  new.  Without  these  changes  there  might  appear  on  the  docket 
Jndgments  rendered  more  tlian  ten  years  upon  which  executions  had 
issued,  but  no  return  made,  iMit  If  a  return  was  subsequently  made  it 
would  extend  the  lien  of  the  Judgment  for  a  period  of  twenty  years  from 
the  return  day  of  the  execntJon.  This  might  seriously  affect  innocent 
purchasers  of  land  the  title  to  which  appeared  clear  when  it  was  examined, 
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but  which  subsequently   was   found   to   be  encumbered.    The  changes 
mentioned  above  were  made  to  meet  this  situation. 

Forthcamlng  bonds.— The  statute  of  limitations  respecting  a  judg- 
ment "does  not  apply  to  a  forthcoming  bond  before  the  award  of  the 
execution."     Lipscomb's  Adm'r  v.  Davis*  Adm'r,  4  Lielgh  303,  306,  307. 

When  statute  begins  to  run. — ^Where  administration  is  granted  to 
A.  upon  the  supposition  of  intestacy  of  'decedent,  and  afterwards,  upon 
the  finding  of  a  will,  the  same  is  revoked,  and  administration  is  granted 
to  B.,  the  five-years  limitation  begins  to  run,  not  from  the  void  graiit 
of  administration  to  A.,  but  from  the  qualification  of  B.,  the  riglitfiil 
administrator.     Manns  v.  Flinn's  Adm,'r,   10  Leigh  93,   112. 

Where  a  grant  of  administration  on  the  estate  of  a  decedmt  who 
left  a  win  has  been  subsequently  annulled  and  set  aside,  and  the  eiecntor 
deollning  to  qualify,  administration  with  the  will  annexed  is  granted  to 
another,  and  a  scire  facias  is  then  sued  out  against  the  latter  to  revive 
a  Judgment  recovered  against  the  decedent  in  his  lifetime,  the  statute 
of  limitations,  under  this  section,  begins  to  run  from  the  time  of  the 
qualification  of  the  administrator  with  the  will  ann^ted.  Cox  t.  Caskie, 
116  Va.  388,  82  S.  B.  118. 

Suspension  of  the  nmning  of  statutei — ^The  removal  of  a  Judgment 
debtor  from  the  State  Is  of  Itself  an  obstruction  to  a  suit  to  enforce  tlie 
Jud-gment,  and  the  statute  of  limitations  does  not  run  against  the  Judg- 
ment while  the  debtor  remains  out  of  the  State.  McClanaban  t.  Nor- 
folk &  W.  R.  Co.,  118  Va.   388,  87  S.  E.  731. 

See  section  5825  and  note  as  to  suspension  of  the  runniag  of  the 
statute  when  the  prosecution  of  a  suit  is  prevented  by  the  lodgment 
debtor. 

When  Judgments  barred. — Under  this  section  and  section  5810,  a 
suit  to  enforce  a  judgment  against  a  decedent,  brought  eleven  years  after 
the  qualification  of  his  representative,  was  barred.  Spencer  t.  Flanarj, 
104  Va.  396,  61  S.  E.  849. 

Where  a  Judgment  was  not  rendered  until  a  homestead  was  set 
apart,  and  it  was  barred  by  the  limitations  before  the  exemption  ceased, 
a  suit  to  enforce  the  lien  after  the  householder's  death,  leaving  neither 
widow  nor  minor  child.  Instituted  more  thaii  twenty  years  after  tie 
issue  o<f  execution,  was  barred.  Aklss  v.  Satchel,  104  Va.  700,  62  S.  E- 
378,  11  Va.  Law  Reg.  886. 

A  Judgment  on  which  an  execution  has  issued  may  be  kept  alive 
by  other  executions  within  the  statutory  period.     Id 

Where  there  Is  a  Judgment  against  A.,  principal,  and  B.,  surety, 
Jointly,  and  A.  dies,  even  though  the  Judgment  may  be  barred  against 
his  estate.  It  Is  not  thereby  barred  against  B.  or  his  estate.  The  liability 
of  B.  or  his  estate  rests  directly  on  the  time  elapsed  as  to  him.  Section 
6263  is  considered  in  reaching  this  result.  Manson  v.  Rawlings,  112  Va. 
384,  71  8.  E.  564. 

A  Judgment  qnando  aoclderint  does  not  come  within  the  operation 
of  the  statute  of  limitations  in  relation  to  Judgments.  Smith's  Adm'r  y. 
Charlton's  Adm'r,  7  Grat.  425,  444,  466,  overruling  Braxton  v.  Wood's 
Adm'r,  4  Grat.  25,  on  this  point. 

An  execution,  though  Irregularly  and  unlawifully  issued  after  the 
expiration  of  the  time  prescribed,  is  not  void,  but  voidable,  and  cannot 
be  avoided  by  plea  or  proof  in  a  collateral  suit.  Beale's  Adm'r  t.  Bote- 
tourt Justices,  10  Grat.  278,  281-283. 

An  execution  regular  in  all  respects,  duly  attested  by  the  clerk,  and 
marked  "to  lie,"  though  never  delivered  to  an  officer,  was  Issued  wlthw 
the  statute.     rDavIs  v.  Roller,  106  Va.  46,  55  S.  E.  4. 

Revival  of  Judgment. — An  enjoined  Judgment  may  be  revived,  upon 
the' death  of  the  defendant,  against  his  personal  representative.  Richa.'d- 
son's  Adm'r  v.  Prince  George  Justices^,  11  Grat.  190,  198. 

Though  a  judgment  debtor  has  no  right  under  this  section  to  revive 
a  Judgment  in  the  name  of  the  personal  representative  of  the  judgment 
ornditor  for  the  purpose  of  obtaining  an  appeal,  such  r  course  Is  barm- 
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less  error.     City  of  CharlotteevUle  v.  Stratton's  Adm'r,  102  Va.  96,  46 
S.  E.  737. 

Where  a  judgrment  in  ifaror  ot  plaintiff  in  e]ectiBen.r  was  not  «n- 
forced  by  a  writ  of  possession  within  a  year  and  a  day  after  it  was  enterttd, 
it  is  insufficient  to  support  a  writ  subsequently  issued  without  -being 
revived,  both  as  provided  tty  this  section  and  at  common  law.  King  t. 
Davis,  11  Va.  Law  Reg.  177,  and  note,  137  Fed.  198. 

Fieri  facias  and  scire  facias. — The  time  omitted  in  this  section  from 
computation  am^Ues  to  a  fieri  facias,  but  not  to  a  scire  facias.  Fadeley's 
Adm'r  v.  WUliams'  Adm'r,  96  Va.  397,  400-402,  31  S.  E.  515. 

The  extent  of  the  jurisdiction  of  the  court  upon  a  proper  writ  ot 
scire  facias  to  revive  a  judgment  is  to  render  judgment  that  the  plaintiffs 
in  the  writ  may  have  execution  of  the  judgment  set  forth  In  the  writ. 
I<  the  judgment  goes  further  and  awards  the  payment  oil  money  the 
latter  Is  void  for  want  ot  jurisdiction  and  may  be  assailed  collateraJly. 
A  judgment  of  revival  merely  is  not  a  lien  on  land,  thouKh  the  judg- 
ment revived  will  constitute  such  lien.  White  v.  Palmer,  110  Va.  490, 
66  S.  E.  44. 

The  statute  gives  the  same  effect  to  a  decree  as  to  a  judgment  atid 
while  the  decree  is  the  reeult  of  a  suit  in  chancery,  the  scire  facias  to 
revive  a  judgment  or  decree  is  a  strictly  legal  process,  and  if  regular  in 
other  respects  is  not  invalidated  by  reason  of  its  having  been  brought  on 
the  law  side  of  the  court  in  order  to  have  an  award  of  execution  upon  a 
decree  in  chancery.     White  v.  Palmer,  110  Va.  490,  66  S.  E.  44. 

The  proceeding  by  scire  facias  is  not  a  new  suit  but  a  continuation 
of  the  old  suit.  It  is  essential  that  the  writ  shall  state  all  the  facts 
necessary  to  authorize  the  relief  sought.  It  should  follow  the  judgment 
to  be  revived  as  to  the  amount,  date  and  parties.  White  v.  Palmer,  110 
Va.  490.  66  S.  E.  44. 

A  scire  facias  upon  a  scire  facias  which  neither  recites  nor  makes 
any  reference  to  the  judgment  to  be  revived  is  not  sufficient  to  revive 
the  Judgment.  It  falls  to  aver  facts  essential  to  the  jurisdiction  of  the 
court,  and  the  Judgment  of  revival  is  a  mere  nullity  which  may  be  treated 
as  if  It  never  existed.     White  v.  Palmer,  110  Va.  490,  66  S.  E.  44. 

The  return. — Whether  a  return  is  true  or  false,  sufficient  or  insuf- 
ficient, is  not  a  question  which  can  arise  under  this  section.  The  statute 
does  not  t^reecribe  concerning  a  true  or  sufficient  return,  but  concerning 
a  "return  of  an  officer."  Hamilton  v.  McConkey's  Adm'r,  83  Va.  633, 
537,  638,  2  S.  E.  724. 

A  return  is  sufficient  under  this  section  though  it  bears  no  date, 
and  the  execution  on  which  the  return  was  made  was  not  filed  in  the 
clerk's  office  until  after  the  return  day.  Rowe's  Adm'r  v.  Hardy's  Adm'r, 
97  Va.  674,  678,  679,  34  S.  E.  626,  75  Am.  St.  Rep.  811.  See  revisers' 
note  aA>ove. 

Signature  is  not  a  i>art  of  the  officer's  return.  He  may  be  allowed 
to  amend  by  signing  it.     Slingluff  v.  Collins,  109  Va.  717,  64  S.  E.  10^6. 

A  return  which  shows  that  levy  has  been  prevented  by  an  injunc- 
tion or  supersedeas,  or  by  the  order  of  the  plaintiff  or  his  attorney,  is 
a  sufficient  return,  under  this  section.  Rowe's  Adm'r  v.  Hardy's  Adm'r, 
97  Va.  674,  676,  34  S.  E.  626,  75  Am.  St.  Rep.  811.  So  is  a  return  of 
"no  property."     Kennerly  v.  Swartz,  83  Va.  704,   3  S.  E.  348. 

Generally .< — Exceptions  to  the  operation  of  the  statute  must  be 
found  in  the  statute  itself.     Clark  v.  Nave,  116  Va.  838,  83  S.  B.  647. 

As  to  changes  in  this  section  made  by  the  revision  of  1887,  see 
Burks'  Address,   2   Barton,  L.  Pr.    (2ld  Ed.)    1399. 

The  ifollowing  cases  apply,  but  do  not  construe  this  statute :  Dicken- 
son V.  Gray,  100  Va.  526-528,  42  S.  B.  298;  Callaway's  Adm'r  v.  Saunders, 
99  Va.  350,  361,  38  S.  E.  182;  Rush's  Ex'r  v.  Steele,  93  Va.  626,  629, 
26  S.  E.  604;  James'  Ex'r  v.  Life,  92  Va.  702-707,  24  S.  E.  276;  Houok's 
Adm'r  v.  Dunham,  92  Va.  211,  214,  23  S.  E.  238;  Series  v.  Cromer,  88 
Va.  426-428,  13  8.  E.  869;  Brown  v.  Butler,  87  Va.  621,  623,  13  S.  E. 
71;  Straus  v.  Bodeker's  Ex'x,  86  Va.  543,  647,  10  S.  E.  570;  McCarty  v. 
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Ball,  82  Va;  872,  874,  1  S.  B.  189;  Sutton  v.  McKenney,  82  Va.  46; 
Dabney  t.  Shelton,  82  Va.  349,  350,  4  S.  E.  605;  Hutcheson  v.  Grubtis, 
80  Va.  251,  256  ;>  Brown  v.  Campbell,  33  Qrat.  402,  409;  Tunstall  t. 
Pollard's  Adim'r,  11  Leigh  1;  Peyton's  Adm'r  v.  Carr's  Ex'r,  1  Rand.  436. 

For  an  IntereBting  historical  review  of  this  subject,  see  Fleming's 
Ex'r  V.  Dunlop,  4  Leigh  338. 

See  4  Va.  Law  Reg.  512,  631;  Cardwell  v.  Talbott,  5  Va.  Uw  Reg. 
182;  6  Va.  Law  Reg.  672;  7  Va.  Law  Reg.  529;  Barton,  L.  Pr.  (2d  Ed.) 
789,  1018;  note  on  limitation  of  actions,  Herrington  t.  Harkins'  Adm'n, 
1  Rob.  591,  Va.  Rep.  Anno.;  note  on  executions,  Paine  t.  Tutwiler,  27 
Grat.  440;   Va.  Rep;  Anno. 

Under  this  section,  on  judgments  obtained' in  1860,  on  which  eiern- 
tions  had  been  issued  and  returned  within  the  year,  actions  were  brought 
in  1875,  and  new  judgments  obtained,  and  it  was  contended  that  the 
old  judgments  were  merged  in  the  new;  that  the  liens  of  the  old  were 
lost,  and  that  the  liens  of  the  new  dated  only  from  the  date  of  n?v 
judgments,  and  took  priority  only  ae  of  the  latter  dates.  Held,  that 
whatever  may  be  the  law  of  merger  in  other  jurisdictions,  yet  if  method 
prescribed  by  statute  law  of  a  state  for  preserving  judgments  and  their 
liens  are  pursued  the  doctrines  of  merger  must  not  be  applied  in  that 
state  in  such  manner  as  to  defeat  the  purpose  of  the  law  and  to  destroy 
priorities  expressly  intended  to  be  preserved.  Hay  v.  Alexandria  &  W. 
R.  Co.   (C.  C),  20  Fed.  16. 

For  provision  for  other  executions  after  first  has  issued,  see  sections 
6497. 

Cited  in  Ounnell's  Adm'rs  v.  Dixon's  Adm'r,  101  Va.  174,  43  S.  E. 
340;  Lowenbach  v.  Kelly.  Ill  Va.  439,  69  S.  E.  362. 

Discussed,  5  Va.  Law  .1.  210;  8  Va.  Law  J.  193,  321.  456,  577;  S 
Va.  Law  J.  191,  677;   10  Va.  Law  J.  572,  641;   15  Va.  Law  J.  273,  4<5. 

Quaere:  Can  judgments  be  perpetually  kept  alive,  see  10  Va.  Law 
Reg.  468. 

See  sections  6474,  6478. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  10. 

See  Gregory's  Forms  Nos.  4  42,  443,  444,  446;  Burks'  Pleading 
and  Practice,  pp.  405,  612,  627,  648,  659. 

Sec.  6478.  Provision  construing  and  qualifyingr  the  preceding 
section. — No  execution  shall  issue,  nor  any  scire  facias  or  action  be 
brought,  on  a  judgment  in  this  State,  other  than  for  the  Common- 
wealth, after  the  time  prescribed  by  the  preceding  section,  except 
that,  in  computing  the  time,  any  time  during  which  the  right  to 
sue  out  execution  on  the  judgment  is  suspended  by  the  terms  there- 
of, or  by  legal  process,  shall  be  omitted;  and  sections  fifty-eight 
hundred  and  twenty-three  to  fifty-eight  hundred  and  twenty-six. 
inclusive,  and  section  fifty-eight  hundred  and  thirty  shall  apply  t« 
the  right  to  bring  such  action  or  scire  facias  in  like  manner  as  to 
any  right,  action,  or  scire  facias  mentioned  in  those  sections;  and 
except  that  when  the  judgment  is  for  the  penalty  of  a  bond,  bnt  to 
be  discharged  by  the  payment  of  what  is  then  ascertained,  and  such 
sums  as  may  be  afterwards  assessed  or  found  due  upon  s  sore 
facias  on  the  judgment,  assigning  a  further  breach  of  the  bond, 
such  scire  facias  may  be  brought  within  ten  years  after  such  breach. 

(Code  1887,  §  3578.) 

Suspension — By   legal   process. — The    time    for    which    execution  « 
stayed  by  injunction   is  to  be  excluded   from  the  computation  of  time 
under  section   6477.     Hutsonpiller's  Adm'r  v.  Stover's  Adm'r,  12  Crat 
579.  583. 
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The  filing  of  a  petition  in  a  creditors'  suit,  upon  which  no  other 
order  of  court  is  ever  made  except  an"  order  of  dismissal,  is  not  "legal 
process,"  which  will  suspend  the  right  to  sue  out  execution  on  a  judg- 
ment. Dabney  v.  Shelton,  82  Va.  349-351,  4  S.  E.  606.  Nor  is  a  suit 
to  enforce  a  contract  for  the  sale  of  the  judgment  debtor's  land,  where 
no  order  16  made  to  suspend  the  issuing  of  nxecution.  Straus  v.  Bodeker's 
Ex'x,  86  Va.  643,  547,  548,  10  S.  B.  670. 

By  act  of  defendant. — The  prevention  of  action  by  defendant,  un- 
less a  right  is  obstructed  under  section  5825,  does  not  bring  the  case 
within  the  exception  contained  in  this  section.  Brown  t.  Butler,  87  Va. 
621,  13  S.  E.  71. 

Bv  agreement. — An  agreement  that  no  execution  on  a  judgment 
shall  be  placed  in  the  hands  of  the  sheriff  for  a  stated  period,  not  made 
a  part  of  the  judgment,  does  not  prevent  the  running  of  the  statute. 
Clark  V.  Nave,  116  Va.  838,  83  S.  E.  547. 

Stf  terma  of  decree. — ^A  decree  in  favor  of  a  receiver,  who  is  not 
authorized  to  collect  any  money  under  the  decree  until  he  executeH  a 
hond  as  such  in  a  prescribed  penalty,  is  not  suspended  by  its  terras. 
Series  ▼.  Cromer,  88  Va.  426,  428.  429,  13  S.  E.  859. 

Generally. — Cited  in  Gunnell's  Adm'rs  v.  Dixon's  Adm'r,  101  Va. 
174,  43  S.  E.  340;  McClanahan  v.  N.  &  W.  R.  Co.,  118  Va.  388,  87  S.  E. 
731. 

See  Barton,  L.  Pr.  (2d  Ed.)  792,  793;  note  oni  limitation  of  actions, 
Herrlngton   v.   Harklns'  Adm'rs,   1   Rob.   691,   Va.   Rep.   Anno. 

See  note  of  Akiss'  Bx'rs  v.  Satchel,  to  section  6477. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  139,  section  11. 

See  Gregory's  Forms  Nos.   442,  443,  444,  445. 

Sec.  6479.  Chapter  embraces  recognizances  and  bonds  having 
force  of  a  judgment. — The  foregoing  sections  of  this  chapter,  so  far 
as  they  relate  to  the  docketing  of  judgments,  the  entering  of  satis- 
faction thereof,  and  the  liens  of  judgments  and  enforcement  of  such 
liens,  shall  be  construed  as  embracing  recognizances,  and  bonds 
having  the  force  of  a  judgment.    (Code  1887,  §  3580.) 


OHAPTEB  272. 

Kxecntlons,  and  the  Meitns  of  Enforcing  RecoverleB  of  Money  Otherwise 

Than  by  Snch  Writ. 

Sec.  Sec 

6480.  Clerks  to  issue  fieri  facias  in    unlawful    detainer    exe- 

on    Judgment    tor    money;  cuted,  and  when  returnable, 

what  writs  may  not  issue.        6484.  What   writs    may    issue   on 

6481.  Executions  against  corpora-  Judgment  for  personal  prop- 

tions;   how  issued  on  Joint  erty. 

Judcments.  6486.  What  a  writ  of  fieri  facias 

6482.  How,    where    Judgment    tor  may    be    levied    on;     from 

benefit  ot  other  person  than  what   time   it  binds;    when 

plaintiff;   remedies  ot  such  lien  thereof  ceases, 
person.                                           6486.  Pergonal  property  subject  to 

648S.  When     writ     ot    possession  prior  lien,  or  in  which  the 

may   issue;    how   executed;  owner  has  only  an  equlta- 

fleri  facias  tor  damages  or  ble  Interest,  liable  to  levy; 

profiU  and  costs;  how  writ  how  sold. 
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Sec. 

6487.  II  levy  be  on  coin  or  bank 

notes,  how  accounted  tor. 

6488.  Officer's  duty  to  endorse  on 

fieri  facias  time  of  recelTlng 
it;  remedy  against  him  for 
failure. 

6489.  Where  several  writs  of  fieri 

facias,  how  satisfied. 
6496.  Right  of  officer  to  break 
open  dwelling-house  and 
also  to  levy  on  property  In 
the  personal  possession  of 
debtor. 

6491.  What  return  officer  to  make 

on  fieri  facias;  what  state- 
ment file  therewith;  clerk 
to  enter  return  on  execution 
book. 

6492.  Re-sale  of  property,  If  pur- 
chaser  at  officer's  sale  falls 
to  comply;  remedy  against 
such  purchaser. 

6493.  When     venditioni     exponas 

may  issue;  proceedings 
thereon. 

6494.  Where    officer   taking   prop- 

erty under  execution  dies 
before  sale,  and  there  are 
no  deputies,  venditioni  ex- 
ponas may  Issue  to  new  of- 
ficer; proceedings  in  such 
case. 
6496.  When  money  received  by  of- 
ficer under  execution  to  be 
repaid  to  debtor. 

6496.  Officer   not   required   to   go 

out  of  his  county  or  cor- 
poration to  pay  money  re- 
ceived by  htm. 

6497.  After  an  execution  has  is- 
sued, provision  for  others. 

6498.  When  property  sold  nnder 
execution,  or  Its  value,  Is 
recovered  from  obligor  in 
Indemnifying  bond,  or,  etc., 
how  new  execution  ob- 
tained. 

6499.  When  and  by  whom  execu- 
tions may  be  quashed;  how 
proceedings  thereon  stayed 
until  motion  ta  quash  Is 
heard. 

6600.  Issue  of  executions  on  judg- 
ments  and   decrees   during 
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Sec 

6601. 

6602. 
6603. 

6604. 

6606. 

6S06. 
6607. 

6608. 
6609. 


6610. 
6611. 
6612. 


6613. 
6614. 


term  of  court  at  which  thar 
are  rendered. 

Lien  of  fieri  laeias  on  es- 
tate of  debtor  n<ft  capable 
of  being  levied  on. 

When  lien  acquired  onto 
the  preceding  section  ceaaee. 

Proceedings  by  interrogato- 
ries to  ascertain  estate  of 
debtor  on  which  fieri  tadu 
to  a  lien,  and  any  real  ea- 
tate  to  which  he  la  entitled. 

Real  esttite  out  of  thia  SUte 
of  debtor  to  be  conTBjrad 
and  his  personal  estate  de- 
livered to  officer. 

Interrogatories,  answers, 
etc.,  to  be  returned  to 
court. 

How  debtor  may  be  arrested 
and  held  to  answer. 

Court,  in  which  Judgment  li. 
or,  etc.,  may  make  order  tor 
sale  and  application  of  debt- 
or's estate. 

Officer's  duty  as  to  sale,  col- 
lection, and  disposition  ol 
debtor's  estate;  wh«i  to  n- 
turn  evidences  of  debt  to 
clerk's  office. 

When  by  lien  of  fieri  (adu 
there  to  a  claim  on  air 
person  other  than  jadgmest 
debtor,  summons  may  be 
sued  out  against  him;  ko* 
issued,  served,  and  re- 
turned. 

Ho*r  he  is  examined;  conrfi 
order  on  such  examlnatioB; 
execution  thereon. 

The  proceedings,  If  he  UH 
to  appear,  or  to  disclose  hH 
liablUty. 

Payment,  etc.,  by  garnishee 
to  officer  before  retorn  of 
summons. 

Judgment  as  to  costs. 

By  whom  and  how  suK 
brought  to  recover  estate 
on  which  fieri  facias,  or 
Judgment  on  which  It  •*■ 
sues,  is  a  lien,  or  to  ei- 
force  any  liablUty  In  respect 
thereto. 
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See.  See. 

6616.  How  and  when  ofScer  recelv-  6616.  Creditor    may    issue    otber  . 
ing  money  under  this  chap-  executions  without   impair- 

ter  to  malce  return  thereof  ing  lien. 

and  pay  net  proceeds;  how  6617.  Territorial  extent  ot  the  lien 
liable  for  failnre.  of  an  execution. 

Sec.  6480.  Clerk  to  issue  fieri  fadas  on  jndjpnent  for  money; 
what  writs  may  not  issue. — On  a  judgment  for  money  it  shall  be 
the  duty  of  the  clerk  of  the  court  in  which  such  judgment  was  ren- 
dered to  issue  a  writ  of  fieri  facias  as  soon  as  practicable  after  the 
adjoomment  for  the  term  of  the  court  at  which  such  judgment  was 
rendered  and  place  the  same  in  the  hands  of  the  proper  officer  of 
such  court  to  be  executed  and  take  his  receipt  therefor  unless  he 
be  otherwise  directed  by  writing  by  the  beneficiary  of  such  judg- 
ment, his  agent  or  attorney.  No  writ  of  levari  facias,  writ  of  elegit, 
writ  of  capias  ad  satisfaciei^dum,  or  ^mt  of  distringas  shall  be 
issued  hereafter.    (Code  1887,  §  3581;  1897-8,  p.  586.) 

Rerlsors'  Note. — ^The  words,  "except  that  a  writ  of  distringas  may 
be  Issued  on  a  Jude^ment  for  specific  i»operty,"  formerly  appearing  at  the 
end  of  this  section,  have  been  omitted,  and  the  words,  "or  he  m/iy  have 
•  writ  of  distrlneas,"  formerly  appearing  at  the  end  of  section  04H^  have 
also  l>een  omitted,  together  with  section  8586  of  the  Code  of  1887.  The 
effect  of  these  omissions  and  repeals  is  to  ahoUsh  altogether  the  writ 
ot  distringas.  Under  a  writ  of  distringas  the  olBoer  could  not  distrain 
the  Te(7  property  for  which  the  execution  issued,  nor  could  he  seize  and 
sell  It  to  pay  damages.  Jordon  t.  Williams,  3  Rand.  501.  At  a  time 
when  no  writ  of  possession  was  provided  for,  the  writ  of  distringas  was 
no  doubt  a  valuable  writ;  but  now  under  a  writ  of  possession  the  olHcer 
may  take  the  specific  property  itself,  and  under  a  fieri  facias  he  may  sell 
any  other  personal  prop^^,  so  that  the  usefulness  ot  the  writ  of  dis- 
tringas has  passed  away.     It  has  not  l>een  in  use  for  many  years. 

See  2  Va.  Law  Reg.  704;  Barton,  L.  Pr.  (2d  Ed.)  779;  4  Min.  (3d 
Ed.)   993,   1010,  1782;   Gregory's  Forms  No.  441. 

Executions  on  Judgments  or  decrees  rendered  on  instruments  waiv- 
ing homestead  or  on  claims  against  which  homestead  cannot  be  claimed 
should  recite  the  tact,  see  section  6561. 

Sec.  6481.  ExecationB  against  corporations;  how  issued  on  joint 
judgments. — Such  executions  as  may  issue  against  a  natural  per- 
son may  issue  against  a  corporation;  and  where  a  judgment  is 
against  several  persons  jointly,  executions  thereon  shall  be  joint 
against  them  all.    (Code  1887,  §  3582.) 

See  Barton,  L>.  Pr.  (2d  Ed.)  784,  794;  note  on  Corporations, 
Slaughter  v.  Com.,  13  Orat.  767,  Va.Rep.  Anno.;  note  on  Executions, 
Paine  v.  Tutwiler,  27'  Grat.  440,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  1. 

Sec.  6482.    How,  where  judgment  for  benefit  of  other  person  than 

plaintiff ;  remedies  of  snch  person. — Where  an  execution  issues  on  a 

judgment,  for  the  benefit,  in  whole  or  in  part,  of  any  person  other 

than  the  plaintiff,  if  the  fact  appear  by  the  record,  the  clerk  shall, 

in  the  execution,  or  by  an  endorsement  thereon,  state  the  extent  of 
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the  interest  therein  of  such  person;  and  he  (either  in  his  own  nam« 
or  that  of  the  plaintiff)  may,  as  a  party  injured,  prosecute  a  suit 
or  motion  against  the  oflScer.    (Code  1887,  §  3583.) 

The  debtor,  though  the  parly  injured,  cannot  maintain  a  motion 
in  the  name  of  the  creditor  against  the  sheriff  for  a  fine  for  failing  to 
return  the  execution.     Fletcher  v.  Chapman,  2  I>eigh  560,  565-567. 

This  section  overrules  the  principle  Jaid  down  in  the  ifollowing  cases: 
Tolson  V.  Elwes,  1  Lei^h  436;  Meze  v.  Howver,  Id.  442:  Burnett  v.  Har- 
well, 3  Leigh  89;  Governor  ex  rel.  Leigh  ton  v.  Hinchman,  1  Oral.  166. 

See  Barton,  L.  Pr.  (2d  Ed.)  155,  782,  794;  note  oh  Assignmeou. 
Ragsdale.v.  Hagy,  9  Orat.  409,  Va.  Rep.  Anno.;  note  on  Executions, 
Paine  v.  Tutwiler,  27  Grat.  440,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  3. 

Sec.  6483.  When  writ  of  possession  m&y  issue;  how  executed; 
fieri  facias  for  damages  or  profits  and  costs ;  how  writ  in  unlawful 
detainer  executed,  and  when  returnable. — On  a  judgment  for  the  re- 
covery of  specific  property,  real  or  personal,  a  writ  of  possession 
may  issue  for  the  specific  property,  which  shall  conform  to  the 
judgment  as  to  the  description  of  the  property  and  the  estate,  title 
and  interest  recovered,  and  there  may  also  be  issued  a  writ  of  fieri 
facias  for  the  damages  or  profits  and  costs.  In  cases  of  unlawful 
entry  and  detainer  and  of  ejectment,  whenever  the  ofiicer  to  whom 
a  writ  of  possession  has  been  delivered  to  be  executed  finds  the 
premises  locked,  he  may,  after  declaring  at  the  door  the  cause  of 
his  coming  and  demanding  to  have  the  door  opened,  employ  reason- 
able and  necessary  force  to  break  and  enter  the  door  and  put  the 
plaintiff  in  possession.  And  an  ofiicer  having  a  writ  of  possessiou 
for  specific  personal  property,  if  he  find  locked  or  fastened  the 
building  or  place  wherein  he  has  reasonable  cause  to  believe  the 
property  specified  in  the  writ  is  located,  may  in  the  day  time,  after 
notice  to  the  defendant,  his  agent  or  bailee,  break  and  enter 
such  building  or  place  for  the  purpose  of  executing  such  writ. 

Writs  of  possession,  in  case  of  unlawful  entry  and  detainer, 
where  the  premises  are  located  in  cities  or  towns  or  in  suburban  or 
other  lands  which  are  subdivided  into  building  lots  for  residential 
purposes,  shall  be  made  returnable  within  thirty  days  from  the 
date  of  issuing  the  writ.  (Code  1887,  §  3584;  1902-3-4,  p.  837;  1910, 
p.  340;  1916,  p.  717.) 

See  Barton,  L.  Pr.  (2d  Ed.)  780.  895;  4  Min.  (3d  Ed.)  993,  9S4: 
note  on  Executions,  Paine  v.  Tutwiler,  27  Grat.  440,  Va.  Rep.  Anno.; 
Gregory's  Forms  No.  440. 

Sec.  6484.  What  writs  may  issue  on  judgment  for  personal  jNf- 
erty. — When  the  judgment  is  for  personal  property,  the  plaintiff 
may,  at  his  option,  have  a  fieri  facias  for  the  alternative  value  (in- 
stead of  a  writ  of  possession),  and  the  damages  and  costs.  (Code 
1887,  §  3585.) 

Revisers'  Note.^-See  revisors'  note  to  aectlon  6480. 
See  Barton,  L.  Pr.   (2d  Ed.)   780,   8»5:    4  Min.    (Sd  Ed.>  99S-9!i7, 
1010;    note  on   Executionb,   Paine  v.   TutWller,   27   Grat.   440.  Va.  Kep. 
Anno.;  Gregory's  Forms  No.  440. 
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-  Sec.  6486.  What  a  writ  of  fieri  facias  may  be  levied  on;  from, 
what  time  it  binds;  when  lien  thereof  ceases. — ^By  a  writ  of  fieri 
facias,  the  officer  shall  be  commanded  to  make  the  money  therein 
mentioned  out  of  the  goods  and  chattels  of  the  person  agains't 
whom  the  judgment  is.  The  writ  may  be  levied  as  well  on  the 
current  money  and  bank  notes,  as  on  the  goods  and  chattels  of  such 
person,  except  such  as  are  exempt  from  levy  under  chapter  two 
hundred  and  seventy-four,  and  shall  bind  what  is  capable  of  being 
levied  on  only  from  the  time  it  is  delivered  to  the  officer  to  be  ex- 
ecuted. The  lien  of  a  writ  of  fieri  facias  under  this  section,  on 
what  is  capable  of  being  levied  on  but  is  not  levied  on  under  the 
writ  on  or  before  the  return  day  thereof,  shall  cease  on  that  day: 
provided,  however,  that  property  levied  on,  on  or  before  the  re- 
turn day  may  be  advertised  and  sold  within  a  reasonable  time  there- 
after, and  the  lien  given  by  this  section  may  also  be  enforced  after 
the  return  day  of  the  writ  by  proceedings  under  section  sixty-five 
hundred  and  three  and  following  of  this  chapter,  if  such  proceed- 
ings be  commenced  before  that  day.     (Code  1887,  §  3587.) 

Revisors'  Note.— Formerly,  this  section  provided,  as  to  the  lien  of 
the  execution,  that  "AS  AGAINST  PURCHASERS  FOR  VAIiUABLE  OON- 
SIDERATION  MaTHOUT  NOTICE  AND  CREDITORS,"  it  should  bind 
what  is  capable  of  being  levied  on  only  from  the  time  it  was  delivered 
to  the  olBcer  to  be  executed.  The  capitalized  words  liave  been  omitted, 
the  eflTect  of  which  omission  is  to  malce  the  language  general  so  that  in 
all  cases,  not  only  as  against  porcIiaAers  for  valuable  consideration  with- 
out notice  and  creditors,  but  as  against  all  others,  the  execution  wilL  bind 
what  is  capable  of  l>eing  levied  on  only  from  the  time  that  it  is  delivered 
to  the  officer  to  be  executed. 

The  proviso  of  the  present  section  makes  provision  for  the  sale  of 
property  within  a  reasonable  time  after  the  return  duy,  which  was  levied 
on,  on  or  l>efore  the  return  day.  Formerly,  no  provision  of  this  sort  was 
made  except  by  writ  of  venditioni  exponas,  and  yet  it  was  the  uniform 
practice,  if  -the  officer  had  levied  a  fieri  facias  on  or  before  the  return  day, 
to  bold  on  to  the  property,  and  advertise  and  sell  it  after  the  return  day. 
This  is  now  expressly  provided  for.  The  writ  of  venditioni  exponas  Is 
ret3ined  (section  6408),  but  it  will  be  unnecessary  to  resort  to  it  except 
in  those  cases  to  which  this  section  would  not  be  .applicable,  nam^y,  where 
more  thaq  a  reasonable  time  had  elapsed. 

Lien —  On  what. — This  section  gives  a  lien  on  chattels  corporeal  as 
distinguished  from  incorporeal  personalty  or  choses  in  action.  Graves' 
Notes  on  Pleading,  49,  60;   2  Va.  Law  Reg.  706. 

On  what  it  depends. — The  lien  "depends  on  a  levy  being  made  before 
the  return  day  of  the  writ  is  past;  but  when  this  levy  is  made,  then,  by 
relation,  the  Hen  takes  effect  as  of  the  time  when  the  writ  was  delivered 
to  the  sheriff."  Grav«s'  Notes  on  Pleading,  60;  2  Va.  Law  Reg.  706. 
To  what  it  extends. — The  Hen  extentfs  to  the  property  of  the  execu- 
tion debtor  acquired  after  the  delivery  of  the  writ  to  the  sheriff,  but 
before  the  return  day  Is  past.  Oraves'  Notes  on  Pleading;  50;  2  Va. 
Law  Reg.  706. 

From  what  ttwe.— The  fieri  facias  is  a  lien  "from  the  time  It  IB 
delivered  to  the  officer  to  be  executed,"  though  the  officer  is  instructed 
not  to  levy  until  the  happening  of  a  certain  event.  Pegram  v.  May,  9 
Leigh  176.     But  see  dissenting  opinion  of  Brooke,  J.,  p.  180. 
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,    '  .1 

When  it  expires. — A  lien  acquired  by  levy  of  execution  will  eiplw, 
if  not  enforced  by  a  sale,  with  the  authority  to  sell  under  an  execution. 
Carr's  Adrn'ra  v.  Glasscock's  Adm'r,  3  Grat.  343,  354. 

Until  the  revision  of  1887  it  was  a  debated  question  whether  the 
lien  of  a  writ  of  fieri  facias  on  property,  callable  of  being  levied  on  but 
which  is  not  levied  on  before  the  return  day  of  the  writ,  expires  on  that 
day.  It  was  thought  by  the  revisors  that  a  fair  inference  from  the 
decisions  of  the  Court  of  Appeals  is  that  they  considered  the  lien,  in  snch 
case,  as  ceasing  on  the  return  day  of  the  writ,  and  this  section  ifas 
made  to  explicitly  so  declare,  subject,  however,  to  a  proviso.  Barks'  Ad- 
dress, 2  Barton,  L.  Pr.  (2d  Ed.)   1399. 

Iterg—How  made. — Fieri  facias  may  be  levied  without  touching  the 
property,  provided  it  be  in  the  immediate  power  of  the  sheriff.  Bullitt's 
Ex'rs  V.  Winston,  1  Munf.  269,  278,  279.  Parol  evidence  is  admissible 
to  prove  that  a  fieri  ifacias  was  levied,  though  no  rettim  was  made  gpon 
it.     Bullitt's  Ex'rs  v.  Winston,  1  Munf.  269,  272. 

In  executing  the  writ  the  sheriff  is  the  agent  of  the  .beneBciary  and 
plaintiff,  and  he  and  his  attorney  have  the  right  to  say  whether  the  sheriff 
shall  levy  it  or  return  it  without  doing  so.  Rowe's  Adm'i*  v.  Hardy's 
Adm'r,  97  Va.  674,  34  S.  B.  625,  75  Am.  St.  Rep.  811. 

Property  left  with  third  person. — Though  a  sheriff  acts  at  his  peril  In 
leaving  property  in  the  hands  of  third  persons  on  their  promise  to  pro- 
duce it  on  the  day  of  sale,  it  does  not  prevent  the  fieri  facias  from  having 
been  levied  In  contemplation  of  law.  Bullitt's  Ex'rs  v.  Winston,  1  Mnnf. 
269,  279-281. 

Title  after  levy. — Levy  does  not  divest  the  defendant  of  the  propertr 
and  transfer  the  title  to  the  plaintiff,  or  even  to  the  sheriff.  The  prop- 
erty stiU  remains  in  the  defendant  notwithstanding  the  levy,  and  onlr 
a  special  interest  is  vested  in  the  sheriff,  as  a  mere  l>ailee,  to  enable  him 
to  keep  the  property  safely  and  defend  it  against  wrongdoers  While 
subject  to  the  levy  it  is  in  the  custody  of  the  law,  and  the  sheriff  has  a 
naked  power  to  sell  it,  and  pass  the  title  from  the  owner  to  the  pur- 
chaser."    Walker  V.  Com.,  18  Grat.  13,  43-45,  98  Am.  Dec.  631. 

2iew  execution  after  abandoning  levy. — A  plaintiff  "may  always, 
with  the  consent  of  the  defendants,  abandon  a  levy  upon  the  property 
of  all  or  any  of  them,  and  sue  out  a  new  execution.  If  the  defendants 
be  a  principal  and  his  sureties,  and  the  property  levied  on  be  that  of  the 
sureties,  the  plaintiff  may,  with  the  consent  of  the  sureties  only,  abandon 
the  levy,  and  sue  out  a  new  execution  against  all  the  defendants.  •  •  *  * 
If  the  levy  be  abandoned  by  the  sheriff  with  the  consent  of  the  defendant, 
without  the  concurrence  or  authority  of  the  plaintiff,  or  if  the  property 
be  iby  the  defendant  eloigned  or  removed  out  of  the  ree«h  oif  the  sheriff, 
without  the  consent  either  of  him  or  the  plalntilf,  the  latter  may  sue 
out  a  new  execution.  But  if  the  property  levied  on  be  lost  to  the  de- 
fendant by  the  misconduct  or  neglect  of  the  sheriff,  the  execution  is 
thereby  satisfied  to  the  extent  of  the  value  of  the  property,  and  the 
plaintiff  can  then  look  only  to  the  sheriff  for  Indemnity."  Walker  t. 
Com.,  18  Grat.  13,  43-46,  98  Am.  Dec.  631. 

Real  estate. — This  section  does  not  authorize  a  levy  on  real  estate. 
Clark  v.  Allen   (D.  C),  117  Fed.  699. 

Satisfaction. — "A  mere  levy  upon  sufl[lcient  personal  property,  with- 
out anything  more,  never  amounts  to  a  satisfaction  of  the  Judgment.  Bit 
until  the  debt  is  paid,  or  the  debtor  has  lost  his  property  In  consequence 
of  his  levy,  the  judgment  remains  in  force."  Walker  v.  Com.,  18  Orat. 
13,  43,  47,  98  Am.  Dec.  631,  and  cases  cited;  Rhea  v.  Preston.  VB  Va. 
768,  772.  •  „_, 

Stii»— Irregularity  in. — A  sale  under  an  execution  will  be  vano, 
though  irregular,  if  made  by  the  sheriff  bona  fide,  and  is  acquiesced  In  to 
both  plaintiff  and  defendant.  Carr's  Adm'rs  v.  Glasscock's  Adm'r,  J 
Grat.  343,  364. 

Postponing  sale. — Direction  to  postpone  the  sale  of  goods  held 
under  a  fieri  facias  does  not  authorize  the  sheriff  to  return  the  goods  to 
the  debtor,  and  the  return  of  them  will  render  the  sheriff  liable  on  hli 
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official  bond  (GoTernor  v.  Vanmeter,  9  Leigh  18,  27-29,  33  Am.  Dec. 
221;  Walker  ▼.  Com.,  ±S  Grat.  13.  98  Am.  Dec.  631);  nor  does  direction 
to  postpone  discharge  the  lien  of  the  execution  (Governor  v.  Vanmeter, 
9  Leigh  18,  27-29,  33  Am.  Dec.  221);  but  If  the  sheriff  puts  off  the  sale 
until  after  the  return  day,  at  the  instance  of  the  plaintiff,  but  without 
the  consent  or  priylty  of  the  siireties,  to  indulge  the  principal  debtor, 
the  sureties  will  be  released  (Bullitt's  Ex'rs  ▼.  Winston,  1  Munt.  269, 
280-284;  Baird  v.  Rice,  1  Call.  18,  1  Am.  pec.  497). 

Authority  of  olBcer. — The  authority  of  an  ofla.cer  to  collect  money  in 
discharge  of  the  execution  does  not  result  from  the  lien,  but  as  a  con- 
sequence of  the  right  to  sell  the  debtor's  property  under  the  execution. 
So  long  as  the  right  to  sell  continues,  the  right  to  receive  payment  re- 
mains, but  no  longer.  If  the  officer  levies  beifore  the  return  day  of  the 
writ,  he  may,  notwithstanding  the  return  day  has  passed,  sell  (Orand- 
steff  V.  Rldgely,  30  Grat.  1,  15,  16);  receive  payment  (O'Bannon  v. 
Saunders,  24  Grat.  138,  142;  Grandstoff  v.  Ridgely,  30  Grat  1,  15,  16; 
Ballard  v.  Thomas,  19  Grat.  14;  Paine  y.  Tutwller,  27  Grat.  440);  or 
receive  a  forthcoming  bond  (Diz  v.  Evans,  3  Munf.  308).  And  he  may 
receive  payment  at  any  time  before  the  return  day  without  a  levy.  Orand- 
Bteff  T.  Ridgely,  30  Grat.  1,  16. 

Doty  of  officer. — ^"The  ipresumptlon,-  In  the  absence  of  evidence  to 
the  contrary,  is  that  the  sheriff  did  his  duty  in  levying  the  execution 
before  the  return  day."  O'Bannon  v.  Saunders,  24  Grat.  138,  142; 
Paine  v.  Tutwller,  27  Grat.  440. 

Levy  after  death. — A  sheriff  may  levy,  after  the  plaintiff's  death, 
an  execution  which  had  issued  before.  Tumbull  v.  Claibornes,  3  Leigh 
392,  393. 

Property  of  wrong  person. — A  sheriff  who  takes  the  property  of  the 
wrong  person  under  an  attachment  commits  a  trespass,  and  violates  the 
duty  of  his  of9«e,  thereby  rendering  himself  liable  on  his  official  bond. 
Sangster  v.  Com.,  17  Grat.  124,  129,  130. 

Homestead  exemption. — If  the  debtor  claims  the  benefit  of  home- 
stead exemption  in  property  levied  on,  the  sheriff  cannot  surrender  the 
property,  but  must  inform  the  creditor  of  the  fact,  and  require  him  to 
give  an  indemnifying  bond.     Sage  y.  Dickinson,  33  Grat.  361,  364,  365. 

Burden  of  proof. — An  officer  who  surrenders  property  held  under 
execution  does  so  at  his  peril,  and  the  burden  is  on  him  to  show  that 
the  goods  were  not  justly  liable  to  levy.  Sage  v.  iDiokinson,  33  Grat. 
361,  366. 

Pleading. — In  an  action  against  a  sheriff  for  failure  to  pay  over 
money,  the  declaration  should  aver  that  the  execution  was  levied,  or 
that  the  money  was  paid,  before  the  return  day  of  the  writ.  Grandstaff 
V.  Ridgely,  30  Grat.  1,  16. 

Money  In  sheriff's  hands. — A  court  may  direct  money  which  is  made 
under  a  fieri  facias,  and  is  in  the  hands  of  the  sheriff,  or  in  court,  to 
be  paid  over  in  satisfaction  of  another  fieri  facias  in  the  hands  of  the 
same  sheriff  against  the  plaintiff  in  the  first  execution.  Steele  v.  Brown, 
2  Va.  Cas.  246,  250-264. 

Betom. — A  failure  to  mention  in  a  return  one  of  the  items  levied 
on  is  no  ground  for  reversing  a  judgment  on  a  forfeited  forthcoming 
bond  in  which  that  Item  is  mentioned  as  one  of  those  on  which  such 
execution  was  levied.     Dix  v.  Evans,  3  Munf.  308. 

Generally. — Cited  but  not  construed  in  Shields  v.  Mahoney,  94  Va. 
488,  27  S.  E.  23,  and  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  749,  27  S.  B. 
696. 

This  section  is  followed  in  Spence  v.  Repass,  94  Va.  716,  720-722, 
27  S.  E.  683. 

See  2  Va.  Law  Reg.  704-706;  Barton,  L.  Pr.  (2d  Ed.)  794.  800.  825, 
839;  3  Min.  (2d  Ed.)  128,  251;  4  Min.  (3d  Ed.)  1018,  1025,  1026; 
Burks'  Pleading  and  Practice,  pp.  626,  627,  655,  656;  note  on  Executions, 
Paine  v.  Tutwller,  27  Grat.  440,  Va.  Rep.  Anno;  Gregory's  Korms 
No.  441. 
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For  definition  of  "goods  and  chattels"  and  of  "chosfa  In  action." 
see  note  to  section  5188. 

For  a  special  provision  for  taking  and  selling  real  estate  under  a 
writ  o(  fieri  facias  "upon  a  Judgment  or  decree  against  any  person  in- 
debted or  liable  to  the  Commonwealth,  or  against  any  security  of  Ui." 
see  section  2517;   also  sections  6503-4. 

Discussed,  5  Va.  Law  J.  471. 

For  W.  Va.  decisions  on  similar  statute,  see  Jostls'  Annotations, 
chapter  140,  section  5. 

Sec.  6486.  Personal  propoty  subject  to  prior  lien,  or  in  wUdt 
the  owner  has  only  an  equitable  interest,  liable  to  levy;  how  sold. 
— Tangible  personal  property  subject  to  a  prior  lien,  or  in  which 
the  execution  debtor  has  only  an  equitable  interest,  may  neverfte- 
less  be  le'vied  on  for  the  satisfaction  of  a  fieri  facias.  If  such  prior 
lien  be  due  and  payable,  the  oflScer  levying  the  fieri  facias  shall  sell 
the  property  free  of  such  lien,  and  apply  the  proceeds  first  to  the 
payment  of  such  lien,  and  the  residue,  so  far  as  necessary,  to  the 
satisfaction  of  the  fieri  facias.  If  such  prior  lien  be  not  due  and 
payable  at  the  tinie  of  sale,  such  officer  shall  sell  the  property 
levied  on  subject  to  such  lien. 

Kevisors'  Not«. — ^This  section  is  new,  and  its  porpose  is  to  settle  tlie 
law  of  Virginia  on  tliis  subject.  See  CAaytor  t.  Anthony,  6  Rand.  285; 
Contts  V.  Wallcer,  2  Leigh  268;  Spence  v.  Kepass,  94  Va.  718,  87  S.  B. 
S6S,  and  discussion  in  Burks'  PI.  A  Pr.,  pp.  642-644,  where  othn-  ■■• 
thoritles  are  cited. 

Sec.  6487.  If  levy  be  on  coin  or  bank  notes,  how  aeconnted  for.— 
If  the  levy  be  upon  gold  or  silver  coin,  or  on  notes  made  a  legal 
tender  for  the  payment  of  debts,  the  same  shall  be  accounted  for 
at  its  par  value  as  so  much  money  made  under  tlie  execution.  If 
it  be  upon  bank  notes  or  gold  or  silver  certificates  or  other  cur- 
rency not  a  legal  tender  for  the  payment  of  debts,  and  the  creditor 
will  not  take  them  at  their  nominal  value,  they  shall  be  sold  and 
accounted  for  as  any  other  property  taken  under  execution.  (Code 
1887,  §  3588.) 

Revisors'  Note. — The  words,  "or  on  notes  made  a  legal  tender  for 
the  payment  of  debts,"  found  in  lines  one  and  two  of  the  text,  and  the 
words,  "or  gold  or  sUver  certlflcates  or  otber  currency  not  a  legal  tendet 
for  the  payment  of  debts,"  appearing  in  lines  four  and  five  of  the  text, 
are  new. 

See  Barton.  L.  Pr.  (2d  Ed.)  829;  4  Mln.  (3d  Ed.)  1018;  note  on 
Executions,  Paine  v.  Tutwller,  27  Grat.  440,  Va.  Rep.  Anno.;  see  Burks' 
Pleading  and  Practice,  p.  641. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls  Annotations, 
chapter  140,  section  6. 

Sec.  6488.  Office's  duty  to  endorse  on  fieri  facias  time  of  reoetr^ 
iag  it;  remedy  against  him  for  failure. — ^Every  officer  shall  endorse 
on  each  writ  of  fieri  facias  the  year,  month,  day,  and  time  of  day, 
he  receives  the  same.  If  he  fail  to  do  so,  the  judgment  creditor  may, 
by  motion,  recover  against  him  and  his  sureties,  jointly  and  several- 
ly, in  the  court  in  which  the  judgment  was  rendered,  a  sum  not 
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exceeding  fifteen  per  cent,  upon  the  amount  of  the  execution.  (Code 
1887,  §  3589.) 

This  section  is  followed  in  Hockman  v.  Hockman,  93  Va.  466,  468, 

25  S.  E.  534,  67  Am.  St.  Rep.  816. 

See  2  Va.  Law  Reg.  706;  note  on  Executions,  Paine  v.  Tutwller, 
27  Grat.  440,  Va.  Rep.  Anno.;  note  on  Official  Bonds,  Sangster  t.  Com., 
17  Grat.  124;  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  7. 

See  Gregory's  Forms  No.  476. 

Sec.  6489.  Where  several  writs  of  fieri  facias,  how  satisfied. — Of 
writs  of  fieri  facias,  that  which  was  first  delivered  to  the  officer, 
though  two  or  more  be  delivered  on  the  same  day,  shall  be  first 
levied  and  satisfied,  and  where  several  such  executions  are  deliv- 
ered to  the  oflScer  at  the  same  time,  they  shall  be  satisfied  ratably. 
But  if  an  indemnifying  bond  be  required  by  the  officer  as  a  pre- 
requisite to  a  sale,  and  the  same  be  given  by  some  of  the  creditors 
and  not  by  others,  and  the  officer  sells  under  the  protection  of  such 
bond,  the  proceeds  of  the  sale  shall  be  paid  to  the  creditors  giving 
the  bond  in  the  order  in  which  their  liens  attached.  (Code  1887, 
§  3590.) 

Revisors'  Note. — The  last  sentence  of  tbis  section  is  new,  bat  is  be- 
lieved to  be  simply  declaratory  of  the  law  as  it  existed  before  the  revi* 
siofi.      (See  Burks'  PI.  &  Pr.,  p.  645.) 

Where  two  executions  are  levied  on  a  stock  of  goods,  fluctuating 
from  sales  and  purchases,  the  senior  execution  has  preference  on  all  of 
the  goods  in  the  stock  before  its  return  day,  and  the  burden  of  proof 
is  on  the  junior  execntioa  creditor  to  show  that  any  special  articles 
came  into  the  stock  after  the  return  day.  Carr  t.  Meade's  Ex'x,  77 
Va.  142. 

This  section  Is  followed  in  Hockman  ▼.  Hockman,  93  Va.  466,  458, 

26  S.  E.  634,  67  Am.  St.  Rep.  816. 

See  Barton,  L.  Pr.  (2d  Ed.)  828;  note  on  Executions,  Paine  v. 
Tutwller,  27  Grat.  440,  Va.  Rep.  Anno. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  8. 

Sec.  6490.  Bight  of  officer  to  break  open  dwelling-house  and  also 
to  levy  on  property  in  the  personal  possession  of  debtor. — ^An  officer 
into  whose  hands  an  execution  is  placed  to  be  levied,  may,  if  need 
be,  break  open  the  outer  doors  of  a  dwelling-house  in  the  day-time, 
after  having  first  demanded  admittance  of  the  occupant,  in  order 
to  make  a  levy,  and  may  also  levy  on  property  in  the  personal  pos- 
session of  the  debtor  if  the  same  be  open  to  observation. 

Revisors'  Note. — ^This  section  is  new.  Vnder  the  law  as  it  stood 
before'  the  revision,  an  officer  having  an  execatlon  in  his  hands  could 
not  break  open  the  outer  doors  of  a  dwelling  in  order  to  make  the  levy, 
bat  he  was  allowed  to  break  open  the  inner  doors. of  the  dwelling  or  ttiA 
outer  doors  of  a  building  other  than  a  dwelling  for  that  purpose,  and 
AFTER  IiEVY  it  was  probable  that  the  outer  doors  of  a  dwelling  might 
be  broken  open  in  order  to  obtain  the  property  for  the  purpose  of  re- 
moval and  sale.  4  Min.  Inst.  1024;  11  Am.  &  Eng.  Ency.  Law  (ad  Ed.) 
65S.     It  will  be  observed  that  the  new  section  limits  the  right  of  the 
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officer  in  breaking  the  outer  doors  of  a  dwelling  to  the  day  time,  after 
having  first  demanded  admittance  of  the  ocoapcuit. 

Formerly,  it  was  somewhat  doabttnl  wb^her  or  not  an  officer  had 
the  right  to  levy  on  property  in  the  perscmal  possession  of  the  debtor. 
The  new  section  settles  this  doubt,  but  the  pr<q>erty  must  be  open  to 
obserraticm.  The  ofBcer  is  not  pMviitted  to  search  the  debtor  to  see  if 
he  has  money  or  other  valuables  on  his  person. 

Sec.  6491.  What  return  officer  to  make  on  fieri  facias ;  what  state- 
ment file  therewith;  deilc  to  enter  return  on  execution  hocdc— Up- 
on a  writ  of  fieri  facias,  the  ofiScer  shall  return  whether  the  money 
therein  mentioned  is  or  cannot  be  made;  or  if  there  be  only  part 
thereof  which  is  or  cannot  be  made,  he  shall  return  the  amount  of 
such  part.  With  every  execution  under  which  money  is  recovered, 
he  shall  return  a  statement  of  the  amount  received,  including  hia 
fees  and  other  charges,  and  such  amount,  except  said  fees  and 
charges,  he  shall  pay  to  the  person  entitled.  In  his  return  upon 
every  execution,  the  officer  shall  also  state  whether  or  not  he  made 
a  levy  of  the  same,  the  date  of  such  levy,  and  the  date  when  he 
received  such  payment  or  obtained  such  satisfaction  upon  the  said 
execution;  and  if  there  be  more  than  one  defendant,  from  whieh 
defendant  he  received  the  same.  Upon  the  return  of  said  writ  of 
fieri  facias  by  the  officer  to  the  clerk's  office  or  to  the  court  to  whieh 
it  is  returnable,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter 
the  return  of  said  officer  on  the  execution  book  or  judgment  docket 
wherein  said  execution  is  entered,  as  the  case  may  be,  giving  the 
date  thereof.     (Code  1887,  §  3591;  1916,  p.  765.) 

Revisors*  Note. — ^The  last  four  words  of  this  section  are  new.  See 
revlsors'  note  to  section  6477.  The  date  referred  to  is  the  date  the  officer 
brings  his  return  to  the  office  and  not  the  date  that  he  annexes  to  hi> 
return. 

Sufficiency  of  return. — ^A  return,  of  "not  levied  by  reason  of  the  ttv 
law"  is  a  return  substantially  that  the  money  "cannot  be  made."  Hamil- 
ton V.  McConkey'B  Adm'r,  83  Va.  533,  537,  2  8.  E.  724. 

Amending  return. — A  sheriff  cannot  amend  his  return  npon  an 
execution  after  It  has  been  filed,  except  by  motion  to  the  court,  upon 
notice  to  the  creditor  (Hammen  v.  Minnlck,  32  Orat.  249,  251,  252; 
Carr  v.  Meade's  Ex'x,  77  Va.  142,  159);  but  he  will  be  permitted  to 
amend  after  an  action  has  been  commenced  founded  on  the  original  re- 
turn (Smith  T.  Triplett,  4  Leigh  590;  Wardsworth  v.  Miller,  4  Grat  9}; 
Stone  V.  Wilson,  10  Grat.  629,  633;  Bullitt's  Ex'rs  v.  Winston,  1  Munf. 
269,  283;  Baird  v.  Rice,  1  Call  18,  1  Am.  Dec.  497;  Rucker  v.  Harrison, 
6  Munf.  181);  and  this  even  though  the  proposed  amendment  be  incon- 
sistent with  the  original  return,  and  takes  away  the  foundation  ol  tlie 
suit  or  motion  (Stone  v.  Wilson,  10  Grat.  529,  533).  But  see  Carr  v. 
Meade's  Ex'x,  77  Va.  142,  159,  where  it- is  said  that  an  amendment  will 
not  be  permitted  in  a  collateral  proceeding  aifter  a  decree  has  been 
entered,  founded  upoi>  such  return. 

Evidence. — ^A  return  of  "levied,"  etc.,  properly  dated  and  signed,  i« 
a  complete  return,  and  by  It  the  sheriff  becomes  bound  for  the  full  amount 
of  the  execution.  And  a  subsequent  return  (Indorsement)  on  the  execu- 
tion that  it  was  held  uP',  and  the  property  not  sold,  by  order  ot  tlie 
creditor,  being  unauthorized  by  law,  cannot  be  used  as  evidence  in  the 
sheriff's  favor.  Shannon  v.  McMullin,  26  Grat.  211,  216-219.  But  the 
sheriff  may  prove  that  at  the  time  the  execution  came  into  his  hands 
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he  had  other  and  older  executions  In  his  hands,  and  that  he  had  taxes  du« 
the  county  and  state,  which  were  levied  upon  the  same  property  named 
in  the  return,  and  that  the  proceeds  from  the  sale  of  said  property  were 
applied  to  the  payment  of  said  older  executions  and  taxes.  Hammen  t. 
Minnlck,  32  Grat.  249,  262. 

Inability  of  sheriff. — ^A  sheriff,  though  liable  to  a  fine  for  failing  to 
make  due  return,  is  also  liable  to  an  action  on  his  official  bond.  Grand- 
staff  T.  Ridgely,  30  Grat.  1,  16. 

Generally. — See  4  Min.  (3d  Ed.)  1040;  note  on  Executions,  Paine 
T.  Tutwller,  27  Grat.  440,  Va.  Rep.  Anno.;  Burks'  Pleading  and  Practice, 
pp.  636,  637,  648;  Gregory's  Forms  Nos.  500,  601,  602,  503,  504,  505. 
606. 

See  section  2826,  for  how,  where,  and  within  what  time  an  order, 
warrant,  ori  process  may  be  returned,  and  penalty  for  failure. 

See  section  2829,  as  to  what  the  officer's  receipt  to  the  person  who 
pays  him  must  show. 

For  W.  Va.  decisione  on  similar  statute,  see  Justla'  Annotations, 
chapter  140,  section  9. 

Sec.  6492.  B«-sale  of  property,  if  porchaser  at  oflScer's  sale  failfl 
to  comply;  remedy  against  such  purchaser. — If,  at  any  sale  by  an 
officer,  the  purchaser  does  not  comply  with  the  terms  of  sale,  the 
oflScer  may  sell  the  property,  either  forthwith  or  tinder  a  new  ad- 
vertisement, or  return  that  the  property  was  not  sold  for  want  of 
bidders.  If,  on  a  resale,  the  property  be  sold  for  less  than  it  sold 
for  before,  the  first  purchaser  shall  be  liable  for  the  diflference  to 
the  creditor,  so  far  as  is  required  to  satisfy  him,  and  to  the  debtor 
for  the  balance.  This  section  shall  not  prevent  the  creditor  from 
proceeding  as  be  might  have  done  if  it  had  not  been  enacted.  (Code 
1887,  §  3592.) 

See  4  Min.  (3d  Ed.)  1038;  note  on  Executions,  Paine  t.  Tutwller, 
27  Grat.  440,  Va.  Rep.  Anno. 

For  W.  Va.  decisione  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  10. 

Sec.  6493.  When  venditioni  exponas  may  issue;  proceedings  there- 
on.— ^When  it  appears,  by  the  return  on  an  execution,  that  property 
taken  to  satisfy  it  remains  unsold,  a  writ  of  venditioni  exponas  may 
issue,  whereupon  the  like  proceedings  shall  be  had  as  might  have 
been  had  on  the  first  execution;  except,  that  if  it  issue  upon  a  re- 
turn of  no  sale  for  want  of  bidders,  or  of  a  sufficient  bid,  the  adr 
vertisement  shall  state  the  fact,  and  that  the  sale  will  be  made 
peremptorily.    (Code  1887,  §  3593.) 

See  4  Min.  (3d  Ed.)  1039;  note  on  Executions,  Paine  v  Tutwller, 
27  Grat.  440,  Va.  Rep.  Anno.;  Burks'  Pleading  and  Ihractice.  p.  672. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  11. 

Sec.  6494.  Where  officer  taking  property  tinder  execution  dies  be- 
fore sale,  and  there  are  no  deputies,  venditioni  exponas  may  issue 
to  new  officer;  proceedings  in  such  case. — If  an  officer  taking  prop- 
erty under  execution  die  before  the  sale  thereof,  and  there  be  no 
deputies  (of  such  officer)  acting  in  the  case,  upon  a  suggestion  of 
the  fact,  a  writ  of  venditioni  exponas  may  be  directed  to  such 
sheriff  or  other  officer  of  the  county  or  corporation  wherein  the 

property  was  taken,  as  may  be  in  office  at  the  time  the  writ  issues. 
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Whereupon  the  officer  to  whom  the  writ  is  directed  shall  take  pos- 
session of  the  property  previously  levied  upon,  whether  the  same 
be  in  possession  of  the  representatives  of  the  deceased  officer  or  the 
execution  debtor,  and  proceed  to  advertise  and  sell  it  and  account 
for  the  proceeds  thereof  in  like  manner  as  if  the  levy  had  been 
made  by  himself.     (Code  1887,  §  3594.) 

Revlson'  Note. — ^The  latter  part  of  this  aetMon  Ailteea  from  the  btt«t 
part  of  sectioB  8594  of  the  Code  of  1887,  from  which  it  is  token.  Vndei 
the  present  section  the  procednre  is  simpler,  and  the  section  confomu  to 
wliat  are  usually  the  facts  in  snch  cases.  If  the  property  has  in  fact  bees 
levied  on,  it  is  in  legal  custody,  and  it  is  Inmiatorial  whether  the  poasn- 
sion  l>e  in  ttie  representative  of  the  deceased  officer  or  the  execntion 
debtor.  Under  the  revised  section,  the  new  officer  simply  talces  posses- 
sion  of  the  property,  advertises  and  sells  It. 

See  Barton,  U  Pr.  (2d  Ed.)  892;  4  Min.  (3d  Ed.)  1039;  note  on 
Executions.  Paine  v.  Tutwiler,  27  Grat.  440,  Va.  Rep.  Anno. 

For  W.  Va.  declBione  on  similar  statate,  see  Justis'  Annotationt, 
chapter  140,  section  12. 

Sec.  6496.  When  money  received  by  officer  under  execntion  to  be 
repaid  to  debtor. — When  an  officer  has  received  money  under  execu- 
tion, if  any  surplus  remain  in  his  hands  after  satisfying  the  execn- 
tion, such  surplus  shall  be  repaid  to  the  debtor ;  and  if  the  debtor, 
or  his  personal  representative,  obtain  an  injunction  or  supersedeas 
to  an  execution,  in  whole  or  in  part,  before  money  received  under 
it,  or  any  part  of  it,  is  paid  over  to  the  creditor,  the  officer  shall 
repay  such  debtor  the  money  so  received  and  not  so  paid  over,  or  so 
much  thereof  as  the  injunction  or  supersedeas  may  extend  to,  un- 
less the  said  process  otherwise  direct.     (Code  1887,  §  3595.) 

See  Barton,  L.  Pr.  (2d  Ed.)  846;  4  Mln.  (3d  Ed.)  1043;  note  on 
Executions,  Paine  v.  Tutwiler,  27  Grat.  440,  Va.  Rep.  Anno. 

Form  of  notice  of  motion  against  officer  and  sureties  for  surpliu 
arising  from  sale  under  execution,  4  Min.   (3d  Ed.)    1773. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  13. 

Sec.  6496.  Officer  not  required  to  go  ont  of  his  cottnty  or  corpon^ 
tion  to  pay  money  received  by  him. — No  officer  receiving  money  un- 
der execution,  when  the  person  to  whom  it  is  payable  resides  in  a 
different  county  or  corporation  from  that  in  which  the  officer  re- 
sides, shall  be  liable  to  have  any  judgment  rendered  against  him  or 
his  sureties  for  the  non-payment  thereof,  until  a  demand  of  payment 
be  made  of  such  officer  in  his  county  or  corporation,  by  such  cred- 
itor or  his  attomey-at-law,  or  some  person  having  a  written  order 
from  the  creditor.    (Code  1887,  §  3596.) 

A  declaration  which  does  not  aver  that 'the  plaintiff  and  sheriff 
reside  in  different  counties  need  not  aver  a  demand  of  pa}rment.  But  if 
the  non-residency  appear  on  the  trial  it  will  devolve  on  tlie  plaintiif 
to  prove  demand  in  accordance  with  this  section.  Orandstaff  v.  Rldgely, 
30  Grat.  1,  14. 

This  section  is  declaratory  of  the  law  as  laid  down  In  Wilson  J. 
Stolies,  4  Munf.  456,  456,  and  Chapman  v.  Chevis,  9  Leigh  297,  W- 
307,  and  is  followed  In  O'Bannon  v.  Saunders,  24  Grat.  138,  144,  U»- 

This  section  "is  confined  to  the  case  of  money  made  under  eieca- 
tion."     Ballard  v.  Thomas,  19  Grat.  14,  26. 
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See  Barton,  L.  Pr.  (2d  Ed.)  857,  1090;  4  Min.  (3d  Ed.)  1043; 
note  on  Executions,  Paine  v.  Tutwlter,  27  Grat.  440,  Va.  Rep.  Anno. 

Form  of  notice  of  motion  agrainst  officer  where  the  ^ecution  was 
delivered  to  the  officer  of  a  county,  etc.,  wherein  creditor  does  not  reside, 
4  Hin.   (3d  Ed.)   1773. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  section  14. 

Sec.  6497.  After  an  execution  hu  iamed,  provision  for  others. — 
Subject  to  the  limitations  prescribed  by  chapter  two  hundred  and 
seventy-one,  a  party  obtaining  an  execution  may  sue  out  other  ex- 
ecutions at  his  own  costs,  though  the  return  day  of  a  former  execu- 
tion has  not  arrived:  and  may  sue  out, other  executions  at  the  de- 
fendant's costs,  where  on  a  former  execution  there  is  a  return  by 
which  it  appears  that  the  writ  has  not  been  executed,  or -that  it  or 
any  part  of  the  amount  thereof  is  not  levied,  or  that  property 
levied  on  has  been  discharged  by  legal  process  which  does  not  pre- 
vent a  new  execution  on  the  judgment.  In  no  case  shall  there  be 
more  than  one  satisfaction  for  the  same  money  or  thing.  (Code  1887, 
§  3597.) 

Issuing  numerous  executions  tor  the  purpose  of  unnecessarily  op- 
pressing or  injuring  the  debtor  will  not  ibe  permitted,  "and  in  such  case 
a  motion  to  iiuash  will  prevell,  or  a  court  of  equity  will  interfere  by  In- 
}onction.  So,  also,  will  a  second  execution  be  quashed  when  issued  after 
a  former  one  which  had  been  satisfied,  or  levied  on  property  sufficient 
to  satisfy  It."     Sutton  t.  Marye,  81  Va.  329,  334. 

The  cases  of  Eckhols  v.  Graham,  1  Call  492,  494,  496,  and  Garland 
r.  Bugg,  5  Munf.  166,  172,  holding  that  the  suing  out  of  a  second  execu- 
tion, before  the  property  taken  under  the  first  is  disposed  of,  waives 
the  lien  given  under  the  first  seem  to  be  overruled  by  this  section. 

See  note  on  Executions,  Paine  v.  Tutwller,  27  Orat.  440,  Va.  Rep. 
Anno. 

See  notes  to  section  6499. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  140,  'section  16. 

Sec.  6498.  When  propoty  sold  tmder  execution,  or  its  Talne^  is 
recovered  from  obligor  in  indemnifying  bond,  or,  etc.,  how  new  ex- 
ecution obtained. — When  property  sold  under  an  execution,  or  its 
value,  is  recovered  from  an  obligor  in  an  indemnifying  bond  given 
before  such  sale,  or  from  a  purchaser  having  a  right  of  action  on 
such  bond,  the  person  having  such  execution,  or  his  personal  repre- 
sentative, may,  by  motion,  after  reasonable  notice  to  the  person,  or 
the  personal  representative  of  the  person,  against  whom  the  ex- 
ecution was,  obtain  a  new  execution  against  him,  without  credit  for 
the  amount  for  which  the  property  was  sold  under  the  former  ex- 
ecution. Such  motion  shall  be  made  within  five  years  after  the 
right  to  make  the  same  has  accrued.    (Code  1887,  §  3598.) 

See  4  Mln.  (3d  Ed.)  1033;  note  on  Executions,  Paine  v.  Tutwiler, 
27  Grat.  440,  Va.  Rep.  Anno. 

For  form  of  scire  facias  to  have  a  new  execution,  where  the  sale 
of  property  is  indemnified,  and  the  value  Is  recovered  from  the  execu- 
tion creditor,  4  Min.   (3d  Ed.)   1780. 

Sec.  6499.  When  and  by  whom  executions  may  be  quashed;  how 
proceedings  thereon  stajred  until  motion  to  qnash  is  heard. — The  mo- 
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tion  to  quash  an  execution  may,  after  reasonable  notice  to  the  ad- 
verse party,  be  heard  and  decided  by  the  justice  who  issued  the 
execution,  or  the  circuit  court  of  the  county  or  the  corporation 
court  of  the  city  in  which  such  justice  resides,  and  in  other  cases  by 
the  court  whose  clerk  issued  the  execution,  or  by  the  judge  thereof 
in  vacation;  and  such  court  or  judge,  on  the  application  of  the 
plaintiff  in  fhe  motion,  may  make  an  order  staying  the  proceedings 
on  the  execution  until  the  motion  be  heard  and  determined,  the  or- 
der not  to  be  effectual  until  bond  be  given  in  such  penalty  and  with 
such  condition,  and  either  with  or  without  surety,  as  the  court  or 
judge  may  prescribe.  The  clerk  from  whose  ofSce  the  execution  is- 
sued, or  the  justice  rendering  the  judgment,  as  the  case  may  be, 
shall  take  the  bond  and  make  as  many  copies  of  the  order  as  may 
be  necessary  and  endorse  thereon  that  the  bond  required  has  been 
given ;  and  a  copy  shall  be  served  on  the  plaintiff  in  the  execution 
and  on  the  officer  in  whose  hands  the  execution  is.  (Code  1867, 
§  3599;  1902-3-4,  p.  837.) 

Kevisors*  Note. — ^The  words,  "If  It  was  trom  a  circuit  or  oorpon- 
tion  court,'*  formerly  appearlmg  after  "or**  in  line  six  of  tlie  text,  havr 
been  omitted.  It  is  intended  by  tbe  diange  to  allow  the  Judge  of  ANF 
court  to  hear  the  motion  in  vacation  wherever  it  might  be  heard  b;  tlie 
court  in  term. 

Jurisdiction  of  equity.— Oourts  of  equity  have  Jurisdiction  to  give 
relief  by  injunction  to  inhibit  further  proceedings  on  executions  in  casM 
involving  equitable  rights,  and  wbea  courts  of  law  cannot  give  full  sod 
adequate  relief  (Crawford  v.  Thurmond,  3  Leigh  85,  88;  Snavely  t. 
Harkrader,  30  Grat.  487,  492-494,  last  case  decided  before  the  amend- 
ment allowing  stay  of  proceedings  on  executions);  but  not  in  casM 
where  courts  of  law  can  give  full  and  adequate  relief  (Morrison  t.  8pe«r, 
10  Orat.  228,  230;  Beckley  V.  Palmer,  11  Grat.  625,  634;  Coleman's 
Adm'z  V.  Anderson,  29  Grat.  425,  427-430;  Shumaker  v.  Nichols,  i 
Grat.  692). 

A  tender  of  money  in  payment  of  a  Judgment  will  not  anthorlM 
the  quashing  of  an  execution  issued  thereon,  unless  the  tender  is  fol- 
lowed by  the  payment  of  the  money  Into  court,  and  a  motion  to  enter 
satisfaction  on  the  record.     Shumaker  v.  Nichols,  6  Grat.  592. 

A  second  execution  will  be  quashed  If  issued  after  a  former  one  has 
been  aatlsfled  or  levied  on  property  sufficient  to  satisfy  it.  Sutton  t. 
Marye,  81  Va.  329,  334. 

Irregular  executions. — Every  court  has  the  power  to  watch  over  the 
execution  of  its  process,  and  where  it  has  been  irregularly  or  fraudulently 
executed  to  quash  It.  Hendricks  v.  Dundass,  2  Wash.  50,  53;  Bnrwell 
V.  Anderson,  Id.  194,  196;  Moss  v.  Moss'  Adm'r,  4  Hen.  &  H.  293; 
Hamilton  v.  Shrewsbury,  4  Rand.  427,  431,  15  Am.  Dec.  779;  Enden" 
Ex'rs  V.  Burch,  16  Grat.  64,  72;  Suavely  v.  Harkrader,  30  Grat.  487. 

Matters  of  fact. — If,  on  a  motion  to  quash  an  execution,  the  relief 
of  the  party  depends  on  matters  of  fact,  the  court  has  a  discretion  to 
direct  a  Jury  to  try  the  facts.  Smock  v.  Dade,  5  Rand.  639,  16  Am. 
Dec.  780. 

Limitation. — ^There  is  no  limitation  on  the  time  within  whicn  « 
motion  must  be  made  to  quash  a  fieri  facias;  and  such  motion  nay  m 
made  though  the  fieri  facias  be  not  alive.  Lowenbach  v.  KeUr,  1" 
Va.  439,  69  S.  E.  362. 

Generally. — This  section   overrules  Com.   v.   Hewitt,    2  Hen.  *  ■• 
181,  185,  186;  Hendricks  v.  Dundass,  2  Wash.  60,  on  the  point  that  no 
notice  to  quash  Is  necessary. 
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This  section  embraces  executions  on  decrees  as  well  as  ludgments. 
Shackelford  ▼.  Apperson,  6  Orat.  461,  453.     See,  also,  section  6469. 

See  Barton,  L<.  Pr.  (2d  Ed.)  794,  846;  note  on  Executions,  Paine  v. 
Tutwiler,  27  Grat.  440,  Va.  Rep.  Anno.;  18  Va.  U  Reg.  362;  barks' 
Address,   2  Barton,  L.  Pr.   (2d  Ed.)    1400. 

Discussed,   13   Va.   Law   J.    172. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  140,  section  17. 

Sec.  6500.  Issue  of  exeentioiis  on  judgfments  and  decrees  dnrinj^ 
tenn  of  court  at  which  they  are  rendered. — Any  court,  after  the  fif- 
teenth day  of  its  term,  may  make  a  general  order  allowing  exeeu- 
tiona  to  issue  on  judgments  and  decrees  after  ten  days  from  their 
date,  although  the  term  at  which  they  are  rendered  be  not  ended. 
For  special  cause,  it  may,  in  any  particular  case,  except  the  same 
from  such  order,  or  allow  an  execution  thereon  at  an  earlier  period. 
(Code  1887,  §  3600.) 

"We  are  of  the  opinion  that  section  3600  ot  the  Code  (of  1887)  was 
designed  by  the  Legislature  for  the  punpose,  and  has  the  effect,  of  con- 
ferring upon  courts  authority  to  direct  executions  to  issue  upon  judg- 
ments under  the  condition  therein  set  forth,  but  that  it  was  not  intended 
and  does  not  impart  to  such  judgments  the  quality  of  finality  so  as  to  de- 
prive the  court  during  the  term  of  the  power  to  correct,  or,  if  need  be, 
annul,  an  erroneous  judgment."  Keith,  P.,  in  Baker  t.  Swineford,  97  Va. 
112,  117,  33  S.  E.  642.  This  case  overrules  the  dictum  In  Enders'  Ez'rs  y. 
Burch,  16  Grat.  64,  71,  the  correctness  of  which  had  been  doubted  in 
J8m«s  River  Co.  ▼.  Lee,  16  Orat.  424,  433. 

While  this  section  confers  on  courts  authority  to  direct  executions 
to  Issue  on  judgments  under  the  conditions  therein  set  forth  during 
the  term  but  such  judgments  do  not  thereby  become  final  so  as  to 
deprive  the  court  during  the  term  of  the  power  to  correct  or  if  need  be, 
annul  them  if  erroneous.  .Allison's  Ex'r  v.  Wood,  104  Va.  766,  6^ 
S.  E.  659. 

See  6  Va.  Law  Reg.  181;  note  on  Executions,  Paine  v.  Tutwiler, 
27  Grat.  440,  Va.  Rep.  Anno. 

See  section  6134,  as  to  when  oflSce  judgments  become  final. 

Sec.  6501.  Lien  of  fieri  facias  on  estate  of  debtor  not  capable  of 
being  levied  on. — ^Every  writ  of  fieri  facias  shall,  in  addition  to  the 
lien  it  has  under  section  sixty-four  hundred  and  eighty-five,  on 
what  is  capable  of  being  levied  on  under  that  section,  be  a  lien,  from 
the  time  it  is  delivered  to  a  sheriff  or  other  officer  to  be  executed,  on 
all  the  personal  estate  of  or  to  which  the  judgment  debtor  is,  or 
may  afterwards  and  on  or  before  the  return  day  of  the  said  writ 
become,  possessed  or  entitled,  and  which,  from  its  nature,  is  not 
capable  of  being  levied  on  under  the  said  section,  except  such  as  is 
exempt  under  the  provisions  of  chapter  two  hundred  and  seventy- 
four,  and  except  that  as  against  an  assignee  of  any  such  estate  for 
valuable  consideration,  or  a  person  making  a  payment  to  the  judg- 
ment debtor,  the  lien  by  virtue  of  this  section  shall  not  affect  him, 
unless  he  had  notice  thereof  at  the  time  of  the  assignment,  or  pay- 
ment, as  the  case  may  be.    (Code  1887,  §  3601.) 

Rerlsors*  Note. — ^Under  section  8S87  of  the  Code  of  1887  (section 
6485  of  this  Code),  an  execution  may  be  levied  on  tangible  personal 
property  ON  OR  BEIPORG  the  return  day  and  the  lien  is  not  lost  nnlem 
the  levy  Is  not  made  within  that  time,  hot  under  secticm  8801  of  tlie 
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tormar  Code,  from  which  the  above  section  to  taken,  rdadiig  to  to- 
tangibla  personal  propwty,  the  lien  did  not  attach  to  property  acqnlnd 
PN  THB  KETUBN  DAY,  bat  was  limited  to  property  acquired  BEFORE 
THE  RETURN  DAY.  It  was  thought  the  lien  as  to  the  two  clasaw  of 
property  should  be  nuide  uniform,  and  with  this  object  In  view,  tbe 
words  "on  or"  appearing  In  line  six  of  the  text  of  the  above  sectiott  ian 
been  Inserted. 

In  Davis  v.  Bonney,  89  Va.  766,  17  S.  E.  220,  It  was  hrfd  that  tangible 
personal  property  In  the  hands  of  a  recover  could  not  be  levied  ob,  bat 
that  a  writ  of  fieri  facias  created  a  lien  thereon  under  section  3601  of 
the  former  Ck>de,  from  wliidi  this  section  is  taken.  The  oplnioD  of  the 
court  in  that  case,  whUe  unanimous,  yet  seems  not  to  have  met  with  the 
approval  of  the  profession,  the  general  view  being  that  the  section  refer- 
red to  INTANGIBLiB  property  and  not  to  INACGESSIBLE  property.  Ii 
order  to  make  statutory  this  general  view,  which  the  revisers  approved, 
the  words  "from  its  nature"  appearing  in  line  seven  ot  the  text  liave  bees 
inserted. 

Sobstitnte  for  Imprlsonmeat. — ^Thls  section  gives  a  remedy  In  Ilea  of 
impriwnment  for  debt,  which  was  abolished  at  the  time  this  section  vu 
originally  enacted.  (Code  1849.)  Charron  v.  Boawell,  18  Grat  216. 
230. 

On  what  a  lien. — ^Thls  section  gives  a  Men  on  debts  due  to  the  jndg- 
ment  debtor  (Puryear  v.  Taylor,  12  Orat.  401;  Charron  v.  BosweU,  18 
Grat.  216,  227);  property  to  which  a  beneficiary  is  entitled  under  a 
will  (Baer  v.  Ingram,  99  Va.  200,  203,  204,  37  S.  E.  905);  the  amount 
due  a  debtor  for  wortc  done  between  the  datei  the  writ  was  placed  in  the 
hands  of  the  officer  and  the  return  day,  although  such  amount  be  only  a 
per  cent,  of  the  contract  price  of  the  work,  and  is  not  payable  until  the 
work  is  completed  (Hicks  v.  Roanoke  Brick  Co.,  94  Va.  741,  749,  750, 
27  S.  E.  596);  but  not  a  policy  of  Ufa  Insurance,  for  here  the  debt  retU 
upon  a  contingency  that  may  or  may  not  happen,  and  over  which  the 
court  has  no  control;  and  it  is  immaterial  that  the  policy  had  a  surrender 
value  for  which  a  paid-up  policy  would  be  given,  for  the  debtor  conld  not 
be  compelled  to  change  his  contract  (Boisseau  v.  Bass'  Am'r,  100  Va. 
207,  209,  214,  215,  40  S.  B.  647,  57  L.  R.  A.  380,  93  Am.  St  Rep.  956). 

Continuance  of  lien. — The  lien,  though  not  enforced  in  the  debtor's 
lifetime,  continues  after  his  death.  TrevlUian's  Ex'ra  v.  Ouerrant's  Ex'rs, 
31  Grat.  525,  627,  531,  532. 

The  Hen  continues  after  the  return  day  of  the  execution  (Puryear  t. 
Taylor,  12  Grat.  401,  408;  Evans  v.  Greenhow,  15  Grat.  163;  Charron  t. 
Boswell,  18  Grat.  216;  TreviUian's  Ex'rs  v.  Ouerrant'd  Ex'rs,  31  Grat.  iti, 
527;  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  741,  27  S.  E.  596);  and  "it  ha« 
priority  over  a  subsequent  execution  lien  under  the  same  law,  even  though 
there  has  ibeen  a  proceeding  by  a  suggestion  under  the  junior  sooner  than 
under  the  senior  execution"  (Charron  v.  BosweU,  18  Grat.  216,  229). 

A  lien  cannot  be  enforced  by  suit  against  the  personal  representatlTe 
brought  eleven  years  after  his  qualification;  sections  5810  and  6477, 
barring  the  right  of  scire  facias  or  action  for  a  longer  period  than  flw 
years  ifrom  qualification  of  the  reipresentative.  Spencer  v.  Flanairy,  104 
Va.  396,  51  S.  E.  849. 

Assignees  for  value. — ^The  trustee  and  beneficiaries  in  a  deed  to 
secure  creditors  are  assignees  for  value.  Evans  v.  Greenhow,  16  Of*^ 
153,  156,  157,  and  cases  cited. 

To  an  assignee  for  value  it  is  immaterial  whether  the  debtor  vas 
insolvent,  or  Intended  to  commit  a  fraud  in  making  an  assignment  to  him. 
If  he  had  no  notice  of  such  intent,  or  of  the  existence  of  a  fl.  fa.  against 
such  debtor.     Shields  v.  Mahoney,  94  Va.  487,  491,  492,  27  S.  E-  23. 

Generally. — This  section  Is  followed  in  Frayser's  Adm'r  v.  Railroad, 
81  Va.  388,  392.  _ 

See  2  Va.  Law  Reg.  704;  3  Va.  Law  Reg.  23,  379;  Barton,  Un- 
(2d  Ed.)  843;  4  Mln.  (3d  Ed.)  1027;  note  on  Executions,  Paine  t.  Tnt- 
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wller,  27  Grat.  440,  Va.  Rep.  Anno.;  Burks'  Pleading  and  Practice,  pp. 
428,  638,  656,  660,  699;  Gregory's  Forms  Nos.  367,  441;  note  to 
TreTillian's  Ex're  v.  Ouerrant's  Ex'rs,  3  Va.  l^aw  J.  90;  10  Va.  Law  J.  1. 

See  section  2433  for  lien  of  judgment  and  execution  against  a  treas- 
urer and  his  sureties. 

Cited  In  Mack  Mfg.  Co.  y.  Smoot,  102  Va.  724,  47  S.  E.  859. 

Discussed,  1  Va.  Law  J.  706;  2  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  2. 

Sec.  6502.  Wlien  lien  acquired  nnder  the  preceding  section  ceases. 
— The  lien  acquired  under  the  preceding  section  shall  cease  when- 
ever the  right  of  the  judgment  creditor  to  enforce  the  judgment 
by  execution,  scire  facias,  or  action  ceases,  or  is  suspended  by  a 
forthcoming  bond  being  given  and  forfeited,  by  supersedeas,  or 
by  other  legal  process.     (Code  1887, •§  3602.) 

An  order  quashing  an  execution  on  a  Judgment,  because  issued  in 
violation  of  a  contract  between  plaintiiT  and  defendant  not  to  issue  execu- 
tion for  a  given  time,  is  not  such  "legal  process"  as  will  suspend  the  right 
to  anforce  a  prior  execution  Issued  on  the  same  judgment,  though  i.ssued 
in  contravention  of  the  same  agreement.     Baer  y.  Ingram,  99  Va.  200. 

206,  37  S.  E.  905. 

This  section  is  applied,  but  not  construed  in  the  following  cases: 
Paryear  v.  TayJor,  12  Grat.  401;  Evans  v.  Greenhow,  15  Grat.  163; 
Charron  v.  BoBwell,  18  Grat.  .216;  TrevlUian's  Ex'rs  v.  Guerrant's  Ex'rs, 
31  Grat.  626;  Prayser's  Adm'r  v.  Ry.  Co.,  81  Va.  388;  Hicks  v.  Roanoke 
Brick  Co.,  94  Va.  741,  27  S.  E.  596;   Bolsaeau  v.  Bass'  Adm'r,  100  Va. 

207.  40  S.  E.  647,  57  L.  R.  A.  380,  93  Am.  St.  Rep.  956. 

Cited  but  not  construed  In  Spencer  v.  Flanary,  104  Va.  395,  61 
S.  E.  849. 

See  Bitrks'  Pleading  and  Practice,  p.  669. 

Discussed,  1  Va.  Law  J.  706;   2  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  sianllar  statute,  see  Justis'  Annotations, 
chapter  141,  section  3. 

Sec.  6508.  Proceedings  by  interrogatories  to  ascertain  estate  of 
debtor  on  which  fieri  facias  is  a  lien,  and  any  real  estate  to  wbiob  he 
is  entitled. — To  ascertain  the  estate  on  which  a  writ  of  fieri  facias  i» 
a  lien,  and  to  ascertain  any  real  estate,  in  or  out  of  this  State,  to 
which  a  debtor  named  in  such  fieri  facias  is  entitled,  upon  the  ap- 
plication of  the  execution  creditor,  the  clerk  of  the  court  from 
which  the  execution  issued,  or  if  it  was  issued  by  a  justice  other 
than  a  civil  justice  or  a  civil  and  police  justice,  the  clerk  of  the 
circuit  court  of  the  county  or  the  cocporation  court  of  the  city  in 
which  such  justice  resides,  shall  issue  a  summons  against  the  ex- 
ecution debtor,  or  any  oflScer  of  a  corporation  debtor  having  an 
office  in  this  State,  or  any  debtor  or  bailee  of  his  or  its,  requiring 
him  or  them  to  appear  before  such  commissioner  in  chancery  to 
be  named  in  the  summons,  at  a  time  and  place  to  be  designated  in 
said  simimons,  to  answer  such  interrogatories  as  shall  be  propound- 
ed to  him  or  them  by  counsel  of  the  execution  creditor  or  the. 
commissioner,  but  such  summons  shall  not  be  served  out  of  the 
county  or  city  in  which  such  commissioner  resides.  The  debtor  or 
other  person  served  with  such  summons  shall  appear  at  the  time 
and  place  mentioned  and  make  answer  to  such  interrogatories.  The 
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commissioner  shall  enter  in  his  proceedings  and  report  to  the  conrt 
mentioned  in  section  sixty-five  hundred  tuid  five,  any  and  all  ob- 
jections taken  by  such  debtor  against  answering  such  intetrroga- 
tories,  or  any  or  either  of  them,  and  if  the  court  afterwards  sot- 
tain  any  one  or  more  of  said  objections,  the  answers  given  to  such 
interrogatories  as  to  which  objections  are  sustained,  shall  be  held 
for  naught  in  that  or  any  other  cause.  (Code  1887,  §  3603;  1897-8, 
p.  503;  1916,  p.  705.) 

Bevlsora'  Note. — ^Before  the  amendment  of  1916  (Acts  1916,  f. 
705)  the  simunona  could  only  be  Isened  by  the  Judge  of  the  court  ftom 
which  the  execution  Issued,  in  term  time  (w  vacation.  This  being  pac^  ' 
ticolarly  inconvenient  in  ooontry  districts,  the  amendment  of  1916  ex- 
tended this  authority  to  a  commissioner  in  chancery.  The  revised  sec- 
tion above  simply  provides  that  the  summons  may'  be  issued  by  tlie  derk 
of  the  conrt  from  which  the  execution  issued,  or  If  it  was  issned  by  * 
Justice,  by  the  clerk  of  the  circuit  court  of  the  connty  or  cotporatioa 
court  of  the  city  in  which  the  Justice  resides.  As  to  that  part  o<  tlw 
act  relating  to  a  person  In  default,  see  section  6506  and  revison'  note. 
As  to  proceedings  upon  Interrogatories  b^ore  dvU  Justices,  see  sectioa 
3116. 

See  note  Ot  Spencer  v.  Flanary,  under  section  6501. 
.  This  section  la  applied  in  Shields  v.  ^ahoney,  94  Va.  487,  4S8,  27 
a  E.  23. 

See  2  Va.  Law  Reg.  704;  6  Va.  Law  Reg.  804;  7  Va.  Lai»r  Reg.  528; 
8  Va.  Law  Reg.  62;  4i  Minr.  (3d  Ed.)  1044,  1046;  Gregory's  Formi 
No.  439. 

For  note  on  "Proceeding  by  Interrogatories  against  Ebiecntion 
Debtor,"  see  12  Va.  Law  Reg.  332. 

As  to  when  and  how  interrogatories  to  adverse  party  or  claimant  are 
filed,  how  answers  thereto  enforced,  and  how  used  as  evidence,  see  section 
6236. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  4. 

Sec.  6604.  Real  estate  out  of  this  State  of  debtor  to  be  oomejti 
and  his  personal  estate  delivered  to  officer. — ^Any  real  estate  ont  of 
this  State  to  which  it  may  appear  by  such  answers  that  the  debtor 
is  entitled  shall  be  forthwith  conveyed  by  him  to  the  officer  to 
whom  was  delivered  such  fieri  facias,  and  any  money,  bank-notes, 
securities,  evidences  of  debt,  or  other  personal  estate,  tangible  or 
intangible,  which  it  may  appear  by  such  answers  are  in  possession 
of  or  under  the  control  of  the  debtor  or  his  debtor  or  bailee,  shall 
be  delivered  by  him  or  them,  as  far  as  practicable,  to  the  said  offi- 
cer, or  to  some  other,  or  in  such  manner  as  may  be  ordered  by  the 
said  commissioner.    (Code  1887,  §  3604;  1897-8,  p.  503.) 

Revisers'  Note. — This  section  is  taken  from  the  first  part  of  sectiM 
8004  of  the  Code  of  1887,  as  amended. 

See  2  Va.  Law  Reg.  704;  7  Va.  Law  Reg.  629:  4  Min.  (3d  Ed.)  9it, 
1046,  1049;  note  on  Executions,  Paine  v.  Tutwller,  27  Grat  440,  V«. 
Rep.  Anno.;  Burks'  Pleading  and  Pnactlce,  pp.  662,  667. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  5. 

Sec.  65(1^.  Interrogatories,  answera,  etc.,  to  be  returned  to  conrt 
•^-The  commissioner  shall  return  the  interrogatories  and  answen 
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filed  with  him,  and  a  report  of  the  proceedings  tinder  the  two  pre- 
ceding sections,  to  the  court  in  which  the  judgment  is,  or  if  tihe 
judgment  be  of  a  justice,  to  the  circuit  court  of  the  county  or  cor- 
poration court  of  the  citj'  in  which  such  justice  resides.  (Code  1887, 
§  3605;  1902-3-4,  p.  836.) 
See  4  Mln.  (3d  Ed.)  992. 

Sec.  6506.    How  debtor  may  be  arrested  and  held  to  answer. — ^If 

any  person  summoned  under  section  sixty-five  hundred  and  three 
shall  fail  to  appear  and  answer,  or  shall  make  any  answers  which 
are  deemed  by  the  commissioner  to  be  eVasive,  or  if  having  answered 
shall  fail  to  make  such  conveyance  and  delivery  as  is  required  by 
section  sixty-five  hundred  and  four,  the  said  commissioner  shall  is- 
sue a  writ  directed  to  the  sheriff  of  any  county  or  the  sergeant  of 
any  city,  requiruig  such  sheriff  or  sergeant  to  take  the  person  so  in 
default  and  keep  him  safely  until  he  shall  make  proper  answers,  or 
such  conveyance  or  delivery,  as  the  case  may  be,  and  upon  maldng 
such  answers,  or  such  conveyance  and  delivery,  he  shall  be  dis--- 
charged  by  said  commissioner.  He  may  also  be  discharged  by  the 
court  from  whose  clerk's  office  the  fieri  facias  issued,  or  by  the 
judge  thereof  in  vacation,  in  any  case  if  the  court  or  judge  shall  be 
0*  opinion  that  he  was  improperly  committed,  or  is  improperly  or 
unlawfully  detained  in  custody.    (Code  1887,  §  3606.)     . 

Revlsors'  Note. — This  section  takes  the  place  of  a  part  of  Acts  1916, 
p.  705,  last  amending  section  8603  of  the  Code  of  18S7,  and  also  the 
lacter  part  of  section  8604  of  that  Code  as  amended  by  Acts  1897-8,  p. 
SOS,  and  section  8606  of  that  Code.  It  will  be  observed  that  no  role  is 
now  necessary  in  any  case  before  the  commissioner  is  required  to  issue 
an  attachment  directing  the  officer  to  take  the  person  in  default  in 
custody.  The  writ  issued  at  once.  Formerly,  a  rule  was  necessary  where 
there  was  a  failure  to  answer  the  interrogatories,  but  not  ■where  the 
tnterrc^atories  were  answered,  and  there  was  a  failure  to  convey  the 
property. 

See  7  Va.  Law  Reg.  629.   ' 

Sec.  6507.  Court,  in  which  judgment  is,  or,  etc.,  may  make  order 
for  sale  and  application  of  debtor's  estate. — The  court  to  which  the 
commissioner  returns  his  report,  as  required  by  section  sixty-five 
hundred  and  five,  may  make  any  order  it  may  deem  right,  as  to  the 
sale  and  proper  application  of  the  estate  conveyed  and  delivered 
under  sections  sixty-five  hundred  and  three  and  sixty-five  hundred 
and  four.     (Code  1887,  §  3607.) 

Sec.  6508.  Of9cer's  duty  as  to  sale,  collection,  and  disposition  of 
debtor's  estate;  when  to  return  evidences  of  debt  to  clerk's  ofi9ce.i — 
Real  estate,  conveyed  to  an  officer  under  this  chapter,  shall,  unless 
the  court  or  judge  in  vacation  otherwise  direct,  be  sold  as  mules, 
w^ork-oxen,  and  horses  levied  on  are  required  to  be  sold  under 
sections  twenty-eight  hundred  and  thirty-two  and  twenty-eight  hun- 
dred and  thirty-three,  and  be  conveyed  to  the  purchaser  by  the 
officer  or  his  deputy.    An  officer  to  whom  there  is  delivery  under 
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this  chapter,  when  the  delivery  is  of  money,  bank  notes,  or  any 
goods  or  chattels,  shall  dispose  of  the  same  as  if  levied  on  by  him 
under  a  fieri  facias ;  and  when  thcS  delivery  is  of  evidences  of  debts 
(other  than  such  bank  notes),  may  receive  payment  of  such  debts 
within  sixty  days  after  such  delivery.  Any  evidence  of  debt  or 
other  security,  remaining  in  his  hands  at  the  end  of  said  sixty 
days,  shall  be  returned  by  him  to  the  clerk's  ofKce  of  such  conrt, 
and  collection  thereof  may  be  enforced  as  prescribed  by  section 
sixty-five  hundred  and  fourteen.  For  a  failure  to  make  such  re- 
turn, he  may  be  proceeded  against  as  if  an  express  order  of  said 
court  for  such  return  had  been  disobeyed.    (Code  1887,  §  3608.) 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  9. 

Sec.  6609.  When  by  lien  of  fieri  facias  there  is  a  claim  on  any  per- 
son other  than  judgment  debtor,  summons  may  be  sued  out  agaJs^ 
him;  how  issued,  served,  and  returned. — On  a  suggestion  by  the 
judgment  creditor  that,  by  reason  of  the  Uen  of  his  writ  of  fieri 
facias,  there  is  a  liability  on  any  person  other  than  the  judgment 
debtor,  a  summons  may  be  sued  out  of  the  clerk's  office  of  thei 
court  in  which  the  judgment  is,  or,  if  rendered  by  a  justice,  may 
be  issued  by  a  justice,  or  sued  out  of  the  clerk's  office  to  which  an 
execution  issued  thereon  has  been  returned  as  provided  in  section 
six  thousand  and  thirty,  against  said  person ;  and  a  copy  thereof 
shall  be  served  on  the  judgment  debtor  as  well  as  on  said  person, 
or,  if  he  be  a  non-resident,  he  shall  be  proceeded  against  by  publi- 
cation, according  to  the  provisions  of  section  six  thousand  and 
sixty-nine,  unless  the  summons  was  sued  out  from  a  justice,  in  which 
case,  there  shall  be  no  order  of  publication.  The  return  day  of  such 
summons,  w^en  sued  out  from  the  clerk 's  office,  may  be  to  the  next 
term  of  the  court,  although  more  than  ninety  days  after  the  date 
thereof,  but  if  there  be  publication,  against  a  non-resident  judg- 
ment debtor  who  does  not  appear  in  the  proceedings,  there  shall  be 
jno  judgment  against  a  garnishee  prior  to  the  term  of  the  conrt 
after  the  completion  of  the  order  of  publication,  and  when  issued 
by  a  justice,  such  summons  may  be  made  returnable  before  any 
justice  of  the  county  or  corporation  in  which  the  same  issued,  and 
shall  be  made  returnable  within  sixty  days  at  some  certain  place 
within  such  county  or  corporation  to  be  named  in  such  summons, 
and  within  the  magisterial  district  wherein  such  judgment  debtor 
resides  at  the  time  of  the  service  of  such  summons.  (Code  1887, 
§  3609.) 

Where  a  judgment  debtor  has  transferred  to  another  person  pe^ 
Bonal  property  in  fraud  of  his  creditors,  the  proper  method  to  attack 
conveyance  is  not  by  garnishment  iproceedlngs,  but  either  by  suit  ia 
equity  or  action  at  law  under  section  6614,  or  (by  levying  execution  on 
the  property  and  letting  the  issue  be  tried  on  iproceedings  on  a  forthcom- 
ing bond.  Freltas  v.  Griffith,  112  Va.  343,  71  S.  E.  531;  discussion  of 
this  case,  17  Va.  Law  Reg.  321,  646. 

Money  in  the  hands  of  a  personal  representative  is  not  subject  to 
garnishment.     Blclcle,  &c.,  v.  Chrisman's  Admx.,  76  Va.  678. 
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An  attachment  served  on  a  garnishee  does  not  make  said  garnishee 
a  debtor  of  the  plaintiff  until  judgment  is  had  in.  attachment  proceedings. 
Trimble  v.  Covington  Co.,  112  Va.  826,  72  S.  E.  724. 

Cited  bnt  not  construed  in  Barlcer-Bond  L.  Co.  v.  Whaley,  117  Va. 
642,  86  S.  E.  160. 

See  2  Va.  Law  Reg.  704;  3  Va.  Law  Reg.  235,  320,  322,  379;  4  Va. 
Law  Reg.  401,  727;  Burks'  Pleading  and  Practice,  pp.  44,  297,  661,  662, 
664;  Gregory's  Forms  No.  438. 

Discussed,  1  Va.  Law  J.  705;  10  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  10. 

Sec.  6510.  How  he  is  examined;  court's  order  on  snch  examina- 
tion; execution  thereon. — The  person  summoned  shall  be  examined 
on  oath.  If  it  appear  on  such  examination  that  there  is  any  such 
liability  on  him,  the  court  or  justice  may  give  judgment  against 
him  for  any  amount  found  due  the  execution  debtor,  and  order  him 
to  deliver  any  estate  for  which  there  is  such  liability,  or  pay  the 
value  of  such  estate,  to  any  officer  whom  it  may  designate ;  and  the 
levy  of  an  execution  on  such  order  shall  be  valid,  although  levied 
by  such  officer.    (Code  1887,  §  3610.) 

Revisers*  Note.— As  this  section  stood  before  the  revision,  the  second 
sentence  provided  that,  "If  it  appear  on  snch  examination  that  there  Is  any 
snch  liability  on  him,  the  court  or  Jastice  may  ORDER  HIM  TO  PAV 
ANY  BESTS,  or  deliver  any  estate,"  etc.  The  present  section  contains, 
in  lien  of  the  capitalized  words,  the  provision  authorizing  the  court  or 
Justice  to  give  Judgment  against  the  garnishee  for  any  amount  found 
due  the  execution  debtor,  etc.  This  change  simply  conforms  to  existing 
practice. 

"It  is  well  settled  that  process  of  garnishment  at  law  will  not  lie 
against  executors  and  administrators."  Blckle  v.  Chrisman's  Adm'x, 
76  Va.  678,  692. 

A  corporation,  being  unable  to  answer  under  oath,  answers  under 
Its  corporate  seal.  But,  "where  a  discovery  is  wanted,  a  practice  has 
prevailed  of  making  some  of  the  officers  defendants."  B.  &  O.  Ry.  Co. 
v.  Oallahue's  Adm'rs,  12  Grat.  655,  664,  65  Am.  Dec.  254. 

The  court  has  no  power.  In  a  summons  on  suggestion  by  an  execu- 
tion creditor  of  a  husband,  against  his  wife,  to  set  aside  an  alleged 
fraudulent  transfer  of  personal  property  from  the  debtor  to  his  wife. 
The  statute  does  not  contemplate  or  operate  upon  estate  in  the  possession 
of  the  garnishee  to  which  he  has  title,  but  only  estate  of  the  execution 
debtor  for  the  recovery  of  which  he  might  maintain  an  action  in  his 
own  name.  Freitas  v.  Griffith,  112  Va.  343,  71  S.  E.  631.  For  method 
of  reaching  fraudulently  transferred  personal  property,  see  this  case  and 
see  editorial  on  the  case  in  17  Va.  Law  Reg.  321  and  645. 

Discussed,  1  Va.  Law  J.  706;  10  Va.  Law  J.  1. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  11. 

Sec.  6511.  The  proceedings,  if  he  fail  to  appear,  or  to  disclose  his 
liability. — ^If  such  person,  after  being  served  with  the  summons,  fail 
to  appear,  or  if  it  be  suggested  that  he  has  not  fully  disclosed  his 
liability,  the  proceedings  shall  be  according  to  sections  sixty-three 
hundred  and  ninety-nine  and  sixty-four  hundred,  mutatis  mutandis, 
except  that  when  the  summons  is  before  a  justice,  be  shall  proceed 
without  a  jury.     (Code  1887,  §  3611.) 

See  notes  to  sections  6609  and  6510. 

See  Barton,  L.  Pr.  (2d  Ed.)  837. 
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For  W.  Va.  decisions  oa  similar  statute,  see  Justis'  Annotatioiu, 
ciiapter  141,  section  12. 

See.  6612.    Paymeoit,  etc.,  by  gamuhee  to  ofBcer  before  retara.  of 

sanunons. — ^Any  person,  summoned  under  section  sixty-five  hundred 

and  nine,  may,  before  the  return  day  of  the  summons,  deliver  and 

pay  to  the  officer  serving  it,  what  he  is  liable  for ;  and  the  officer 

shall  give  a  receipt  for,  and  make  return  of,  what  is  so  paid  and 

delivered.     (Code  1887,  §  3612.) 

See  notes  to  sections  6509  and  6510. 

See  Barton,  L.  Pr.  (2d  Ed.)   839. 

Sec.  6513.  Judgment  as  to  coats. — Unless  such  person  appear  to 
be  liable  for  more  than  is  so  delivered  and  paid,  there  shall  be  no 
judgment  against  him  for  costs.  In  other  cases,  judgment  under 
sections  sixty-five  hundred  and  ten  and  sixty-five  hundred  and 
eleven  may  be  for  such  costs,  and  against  such  party,  as  the  eonrt 
may  deem  just.  (Code  1887,  §  3613.) 
See  notes  to  sections  6609  and  6510 

For  W.   Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  14. 

Sec.  6514.  By  whom  and  how  suit  brought  to  recover  estate  on 
which  fieri  facias,  or  judgment  on  which  it  iBxaea,  is  a  lien,  or  to 
enforce  any  liability  in  respect  thereto. — ^For  the  recovery  of  an; 
estate  on  which  a  writ  of  fieri  facias  is  a  lien  under  this  chapter, 
or  on  which  the  judgment  on  which  such  writ  issues  is  a  lien  under 
chapter  two  hundred  and  seventy-one,  or  for  the  enf oncement  of  any 
liability  in  respect  to  any  such  estate  a  suit  may  be  maintained,  at 
law  or  in  equity,  as  the  case  may  require,  in  the  name  of  the  officer 
to  whom  such  writ  was  delivered,  or  in  the  name  of  any  other  officer 
who  may  be  designated  for  the  purpose  by  an  order  of  the  court 
in  which  the  judgment  is,  or  if  the  judgment  be  of  a  justice,  by  an 
order  of  the  circuit  court  of  the  county  or  of  the  corporation  court 
of  the  city  in  which  such  justice  reside:«.  No  officer  shall  be  bound 
to  bring  such  suit  unless  bond,  with  st.'ficient  surety,  be  given  him 
to  indemnify  him  against  all  expenses  and  costs  which  he  maj  in- 
cur or  become  liable  for  by  reason  thereof.  But  any  person  inter- 
ested may  bring  such  suit  at  his  own  costs  in  the  officer's  name. 
(Code  1887,  §  3614;  1902-3-4,  p.  836.) 

See  Barton,  L.  Pr.  (2d  Kd.)   839. 

Cited  but  not  construed,  Freitas  v.  Griffith,  112  Va.  343,  71  S.  E. 
531;  discussion-of  this  case,  17  Va.  Law  Reg.  321,  645. 

For  W.   Va.   decisione  on  similar  statute,  see  Justis'  Annotations, 
chapter  141,  section  15. 

Sec.  6515.  How  and  when  officer  receiving'  money  under  tUi  dnp- 
ter  to  make  return  thereof  and  pay  net  proceeds ;  how  liable  for  ful- 
ure. — An  officer  receiving  money  under  this  chapter  shall,  within 
thirty  days  thereafter,  make  return  thereof  to  the  court  or  the 
clerk's  office  of  the  court  in  which  the  judgment  is,  or,  if  it  was  ren- 
dered by  a  justice,  to  the  circuit  court  of  the  county  or  to  the 
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corporation  court  of  the  city,  or  to  the  clerk's  office  of  eithep  in 
which  such  justice  resides;  and  for  failing  so  to  do  shall  be  liable 
as  if  he  had  acted  under  an  order  of  said  court.  After  deducting 
from  said  money  a  commission  of  five  per  centum  and  his  necessary 
expenses  and  costs,  including  reasonable  fees  to  counsel,  he  shall 
pay  the  net  proceeds,  and  he  and  his  sureties  and  their  representa- 
tives shall  be  liable  therefor,  in  like  manner  as  if  the  same  had 
be<n-  riade  under  a  writ  of  fieri  facias  on  the  judgment,  returnable  at 
the  end  of  said  thirty  days.  (Code  1887,  §  3615 ;  1902-3-4,  p.  837.) 
Cited  but  not  construed  In  Tisdale's  Case,  114  Va.  866,  77  S.  E.  482. 

Sec.  6616.  Creditor  may  issue  other  executions  without  impairiiig 
Hen. — Although  a  judgment  creditor  avail  himself  of  the  benefit  of 
this  chapter,  he  may  nevertheless  (without  impairing  his  lien  under 
it)  from  time  to  time,  issue  other  executions  upon  his  judgment  until 
the  same  is  satisfied.    (Code  1887,  §  3616.) 

For  W.   Va.   decisions  on  similar  statute,  see  Jnstts'  Annotations, 
chapter  141,  section  17. 

Sec.  6617.  Territorial  extent  of  the  lien  of  an  execution. — Th4 
lien  given  by  this  chapter  on  personal  property  by  placing  an  execu- 
tion in  the  hands  of  an  officer  to  be  executed  shall,  as  to  property 
capable  of  being  levied  on,  be  restricted  to  the  bailiwick  of  the 
officer  into  whose  hands  the  execution  is  placed  to  be  executed,  but 
as  to  property  not  capable  of  being  levied  on  the  lien  shall  extend 
throughout  the  limits  of  the  Commonwealth. 

Revlsmv*  Xot«. — ^Tbls  section  is  n«w,  bat  is  believed  to  be  simply 
declaratory  of  existing  law. 


CHAPTER  273. 
Forthcoming  Bonds. 


sec  Hoc. 

6618.  When  and  how  torthcomlng  6621.  Liability    of    obligors;    how 

bond  may  be  taken;   prop-  recovery  on  the  bond  is  had. 

erty  then  remains  in  debt-  6522.  When  taken  under  distress 

or'a  possession.  warrant,   what  defense  may 

•619.     Row  tenant  unable  to  give  be  made. 

forthcoming  bond  may  have  6623.  Remedy  of  creditor.  It  bond 

distress  warrant  returned  to  quashed. 

covrt    and    make    defense  6524.  In   wjtiat   cases   forthcoming 

thereto;     when    officer,    in  bond  not  to  be  taken. 

such  case,  to  take  posses-  6626.  Endorsement  on  execution  in 

sion  of  property  levied  on;  such  cases. 

lU  sale,  when  perishable  or  6626.  When  justice  may  give  Jndg- 

azpenslTe  to  keep.  ment  on  forthcoming  bond; 

66S0.  If  bond  forfeited,  where  re-  how   case   moved   to   court 

turned;  Its  effect;   clerk  to  when  amount,  exclusive  of 

endorse  time  of  return.  interest,  exceeds  twenty  dol- 
lars. 
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Sec  Sec 

6627.  When    bond    returned,    how      6629.    Costa  to  be  Included  b;  ]oi- 

endorsed    and   recorded   by  tice. 

clerk;    lien  thereof,  clerk's  6630.  Justice    to    keep   record  ot 

tee.  Judgment;  how  endorse  ex- 

6628.  How  bond  withdrawn  from  ecutlon. 

clerk's  office. 

Sec.  6618.  When  and  how  forthcoming  bond  may  be  taken;  prop- 
erty then  remains  in  debtor's  possession. — The  sheriff  or  other  of- 
ficer levying  a  writ  of  fieri  facias,  or  distress  warrant,  may  take 
from  the  debtor  a  bond,  with  sufiScient  surety,  payable  to  the  cred- 
itor, reciting  the  service  of  such  Writ  or  warrant,  and  the  amoniit 
due  thereon  (including  his  fee  for  taking  the  bond,  commissions, 
and  other  lawful  charges,  if  any),  with  condition  that  the  property 
shall  be  forthcoming  at  the  day  and  place  of  sale ;  wherenpon,  saeh 
property  may  be  permitted  to  remain  in  the  possession  and  at  the 
risk  of  the  debtor.    (Code  1887,  §  3617.) 

A  forthcoming  'bond  taken  under  this  section  and  made  payable  to 
the  sheriir,  instead  of  to  the  execution  creditor,  as  required,  does  not 
have  the  force  of  a  judgment  against  obligors  therein,  under  section 
6520.  The  Hen  given  by  that  section  being  statutory,  the  steps  which 
lead  up  to  it  must  be  substantially  In  accordance  with  the  prortrions 
of  the  statute.  The  bond  is  inoperative  as  a  statutory  bond  and  creates 
no  lien,  though  it  may  be  a  good  common  law  bond  and  the  sheriff  m»y 
sue  upon  it.  Lynchburg  Trust,  &c..  Bank  v.  Elliott,  94  Va.  700,  27 
S.  E.   467. 

Form  of  delivery  or  forthcoming  bond.  4  Min.  (3d  Ed.)  1582. 

Form  of  forthcoming  or  delivery  bond  in  case  of  distress,  Id.  162(1. 

See  Gregory's  Forms  Nos.  399,  505. 

Sec.  6519.  How  tenant  unable  to  give  forthcoming  bond  may  1i*t« 
distress  warrant  returned  to  court  and  make  defense  thereto;  vim 
officer,  in  such  case,  to  take  possession  of  property  levied  on;  itv 
sale,  when  perishable  or  expensive  to  keep. — On  affidavit  by  a  ten- 
ant, whose  property  has  been  levied  on  under  a  warrant  of  distress, 
that  he  is  unable  to  give  the  bond  required  in  the  preceding  section, 
and  that  he  has  a  valid  defense  under  section  sixty-five  hundred 
and  twenty-two,  the  officer  levying  the  warrant  shall  permit  the 
property  to  remain  in  the  possession  and  at  the  risk  of  the  tenant, 
and  shall  return  the  warrant,  together  with  the  affidavit,  to  the 
first  day  of  the  next  term  of  the  circuit  court  of  his  county  or  cor- 
poration court  of  his  corporation,  and  thereupon  the  landlord  after 
ten  days'  notice  in  writing  to  the  tenant,  may  make  a  motion  before 
such  court  for  a  judgment  for  the  amount  of  the  rent  and  for  a  sale 
of  the  property  levied  on,  as  aforesaid,  to  which  motion  the  tenant 
may  make  such  defense  as  he  is  authorized  to  make,  under  section 
sixty-five  hundred  and  twenty-two,  to  an  action  or  motion  on  the 
bond  where  one  is  given.  If,  however,  after  such  affidavit  is  made, 
the  claimant  of  the  rent,  or  some  one  for  him,  shall  give  bond  with 
sufficient  surety,  in  a  penalty  double  the  value  of  the  property  levied 
on,  with  condition  to  pay  all  costs  and  damages  which  may  accrue 
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to  any  one  by  reason  of  his  suing  out  said  warrant,vthe  officer  shall 
take  possession  of  the  property  and  hold  the  same  subject  to  the 
order  of  the  court.  If  the  property  be  perishable,  or  expensive  to 
keep,  the  court,  or  the  judge  thereof  in  vacation,  may  order  it  to 
be  sold,  and  on  the  final  trial  of  the  cause,  the  court  shall  dispose 
of  the  property,  or  proceeds  of  sale,  according  to  the  rights  of  the 
parties.    (Code  1887,  §  3618 ;  1902-3-4,  p.  839.) 

B«visors'  Note. — ^As  this  section  stood  before  the  revision,  no  method 
of  procedare  was  marked  oat  by  wliich  the  landlord  was  to  secure  his 
rent,  or  have  the  property  sold.  Provision  was  made  for  the  tenant  tx> 
retain  the  property  and  for  defenses  which  might  be  made  by  iiim,  bat 
when  or  how  those  defenses  were  to  arise  was  not  made  to  appear.  The 
revised  section,  in  the  iatter  part  of  the  first  sentence,  supplies  these 
omissions. 

Cited  but  not  construed,  Clement  v.  Adams  Broti.-Paynes  Co.,  113 
Va.  547,  75  S.  E.  294,  18  Va.  L.  Reg.  437,  and  note. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  142,  section  3. 

See  Oivens  v.  Clem,  cited  under  section  6305. 

Sec.  6620.  If  bond  forfeited,  where  returned;  its  effect;  clerk  to 
endorse  time  of  retnm. — ^If  the  condition  of  such  forthcoming  bond 
be  not  performed,  the  officer,  unless  payment  be  made  of  the  amount 
due  on  the  execution  or  warrant  (including  his  fee,  commission,  and 
charges  as  aforesaid),  shall,  within  thirty  days  after  the  bond  is 
forfeited,  return  it,  with  the  execution  or  warrant,  to  such  court,  or 
the  clerk's  office  of  such  court  as  is  prescribed  by  section  twenty- 
eight  hundred  and  twenty-five.  The  clerk  shall  endorse  on  the 
bond  the  date  of  its  return ;  and  against  such  of  the  obligors  therein 
as  may  be  alive  when  it  is  forfeited  and  so  returned,  it  shall  have 
the  force  of  a  judgment.  But  no  execution  shall  issue  thereon  un- 
der this  section.    (Code  1887,  §  3619.) 

If  bond  is  forfeited  and  the  execution  issued  thereon  is  returned 
"no  effects"  equity  will  treat  the  bond  as  a  nullity  and  will  restore  the 
lien  of  the  original  judgment  in  .favor  of  the  creditor.  Cooper,  &c.,  v. 
Dau£herty,  Adm'r,  85  Va.  343,  7  S.  E.  387. 

See  Lynchburg  Trust,  &c..  Bank  v.  Elliott,  cited  herein  under 
section  6518. 

For  note  upon  the  question  of  whether  on  a  forthcoming  bond  the- 
motion  should  be  for  a  judgment  or  for  an  execution,  see  11  Va.  Law 
Reg.  68. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  142,  section  4. 

See  Gregory's  Forms  No.  505;   Burks'  I'l.  &  Pr.,  pp.  9,  47,  652. 

Sec.  6521.   Uability  of  obligors ;  how  recovery  on  the  bond  is  had 

— The  obligors  in  such  forfeited  bond  shall  be  liable  for  the  money 

therein  mentioned,  with  interest  thereon  from  the  date  of  the  bond 

till  paid,  and  the  costs.    The  obligee  or  his  personal  representative 

shall  be  entitled  to  recover  the  same  by  action  or  motion.     (Code 

1887,  §  3620.) 

If  notice  of  plaintiff's  motion  hereunder  is  sufiBdently  explicit  to 
render  mistake  impossiible.  It  wiU  be  sustained,  although  the  whole  of 
the  defendants  In  the  original  execution  may  not  be  named  in  the  notice. 
Nice  and   technical  objections  to  the  notice,  where  every  purpose   of 
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substantial  justice  is  effected,  ought  not  to  ibe  favored.  Alexander  t. 
Brown,  1  Pet.  685,  7  U  Ed.  314. 

For  note  Uipon  the  question  of  whether  on  a  forthcoming  bond  the 
motion  should  be  for  a  Judgment  or  for  an  execution,  see  11  Va.  Law 
Reg.  58. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  142,  section^  6. 

Sec.  6522.  When  taken  tmder  distress  warrant,  what  defense  nsy 
be  made. — In  an  action  or  motion  on  such  bond,  when  it  is  taken  un- 
der a  distress  warrant,  the  defendants  may  make  defense  on  the 
ground  that  the  distress  was  for  rent  not  due  in  whole  or  in  part, 
or  was  otherwise  illegal.     (Code  1887,  §  3621.) 

Sec.  6523.  Bemedy  of  creditor,  if  bond  quashed.— I£  any  saeb 
bond  be  at  any  time  quashed,  the  obligee,  besides  his  remedy  against 
the  officer,  may  have  such  execution  on  his  judgment,  or  issue  SDch 
distress  warrant,  as  would  have  been  lawful  if  such  bond  had  not 
been  taken.    (Code  1887,  §  3622.) 

Sec.  6524.  In  what  cases  forthcoming  bond  not  to  be  taken.— No 
bond  for  the  forthcoming  of  property  shall  be  taken  on  an  execation 
on  a  forthcoming  bond,  nor  on  an  execution  on  a  judgment  against 
a  treasurer,  sherifif,  sergeant,  coroner,  or  constable,  or  a  deputy  of 
any  of  them,  or  a  surety  or  personal  representative  of  any  such  offi- 
cer or  deputy,  for  money  received  by  any  such  ofi&cer  or  deputy,  by 
virtue  of  his  office,  or  against  any  such  officer  or  his  personal  rep- 
resentative, in  favor  of  a  surety  of  such  officer,  or  against 
a  deputy  of  any  such  officer,  or  his  surety  or  personal  representa- 
tive, in  favor  of  his  principal  or  the  personal  representative 
of  such  principal,  for  money  paid  or  a  judgment  rendered  for  a  it- 
fault  in  office ;  nor  on  an  execution  against  an  overseer  of  the  poor, 
or  his  personal  representative,  for  money  received  by  him  as  such; 
nor  on  any  other  execution  on  which  the  clerk  is  required  by  law 
to  endorse  that  "no  security  is  to  be  taken."    (Code  1887,  §  3623.) 

Sec.  6625.   Endorsement  on  execution  in  such  cases. — On  every  ex- 
ecution, on  which  a  forthcoming  bond  is  prohibited  from  being  given, 
the  endorsement  that  "no  security  is  to  be  taken"  shall  be  madebT 
the  clerk.    (Code  1887,  §  3624.) 
See  Gregory's  Forms  No.  605. 

Sec.  6626.  When  justice  may  give  judgment  on  forthcoming  b«id; 
how  case  moved  to  court  when  amount,  ezcltudye  of  iuterart,  <>'> 
ceeds  twenty  dollars. — A  justice  may,  on  motion,  after  ten  days'  no- 
tice of  the  time  and  place  thereof,  give  judgment  on  any  forthcom- 
ing bond  taken  by  a  constable  or  other  officer  upon  a  fieri  facias  is- 
sued by  a  justice.  But  in  every  case,  when  the  amount  actually  doe 
upon  such  bond,  exclusive  of  interest,  exceeds  twenty  dollars,  the 
justice  shall,  upon  the  application  of  the  defendant,  and  affidavit 
filed  that  he  has  a  substantial  defense  to  the  bond,  at  waj  time  b^ 
fore  trial,  remove  the  cause  to  the  circuit  court  of  the  county  or 
corporation  court  of  the  city  wherein  the  writ  of  fieri  facias  w«s 
(3046) 


Digitized  by 


Google 


Ch.   273]  ■    FOBTHCOMING   BONDS  §6530 

issued,  and  the  clerk  of  the  -said  court  shall  docket  the  same ;  and  it 
shall  be  proceeded  in  as  if  it  was  a  motion  originally  made  in 
said  court;  and  it  shall  not  be  discontinued  by  reason  of  no  order 
being  entered  of  its  continuance  from  one  day  to  another,  or  from 
one  term  to  another.    (Code  1887,  §  3625 ;  1902-3-4,  p.  839.) 

Sec.  6527.  When  Ixmd  returned,  how  endoraed  and  recorded  by 
derk;  lien  thereof;  clerk's  feei. — Upon  the  return  of  such  bond  to 
the  clerk's  office  in  the  manner  prescribed  by  section  sixty-five  hun- 
dred and  twenty,  it  shall  be  the  duty  of  the  clerk  to  endorse  thereon 
the  date  of  such  return,  and  to  record  in  a  book  to  be  by  him  kept 
for  the  purpose,  the  date  of  such  bond  and  of  the  return  endorsed 
thereon,  the  amount  of  the  penalty  thereof,  the  amount,  the  payment 
whereof  will  discharge  such  penalty,  and  the  names  of  the  obligee 
and  obligor  to  such  bond.  For  which  service  the  clerk  shall  be  en- 
titled to  a  fee  of  thirty  cents ;  and  such  bond,  when  so  returned  to 
the  clerk's  office  aforesaid,  shall  constitute  a  lien  on  the  real  estate 
of  the  obligor.    (Code  1887,  §  3626.) 

Sec.  6528.  How  bond  withdrawn  from  cl^k's  office. — Such  clerk 
shall  endorse  upon  such  bond  the  amount  of  the  fee  aforesaid ;  and 
the  obligee  in  such  bond,  or  his  agent,  may^  at  any  time  after  the 
record  of  such  bond  is  made  by  the  clerk,  required  by  the  preced- 
ing section,  withdraw  the  same  from  the  clerk's  office,  leaving  a 
copy  thereof  attested  by  the  clerk.    (Code  1887,  §  3627.) 

Sec.  6629.  Coste  to  be  included  by  justice. — The  justice,  on  giving 
judgment  on  such  bond,  shall  include  in  the  costs  of  the  judgment 
the  clerk's  fee  aforesaid;  and  the  clerk  shall  not  receive  any  fee 
or  reward  for  any  service  he  is  required  to  perform  by  the  provisions 
of  section  sixty-five  hundred  and  twenty-seven,  except  that  herein 
specified.     (Code  1887,  §  3628.) 

Sec.  6530.  Jnstice  to  keep  record  of  judgment;  how  endorse  ex- 
ecution.— The  justice,  rendering  a  judgment  under  the  provisions  of 
this  chapter,  shall  keep  a  record  thereof  in  the  same  manner  as  he 
is  required  by  law  in  other  cases.  He  shall  not  stay  execution  upon 
such  judgment,  and  shall  endorse  on  any  fieri  facias  issued  thereon 
"no  security  is  to  be  taken."    (Code  1887,  §  3629.) 
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TITLE  62. 

Exemption  of  Propwty  of  Hoasdiolder. 


CHAPTER  274. 


Bxemptlon  of  Property  of  a  Hoaseholder  tir  Head  of  a  Family  trom  Leiy, 
Seizure,  Gamlshmeat,  or  Sale,  for  Debt  cm*  Tilabiltty  on  Ocmtnwt. 

Sec.  Sec 

<631.  Exemption     to    hoaseholder       6642. 

from  liability  tor  his  debts 

of  property  of  the  value  of 

two    thoasand    dollars;    In 

what  cases  not  allowed. 

6632.  How  exemption  of  real  es-       6543. 

tate  secured. 

6633.  Real   estate,  subject  to  en-       6644. 

cumbrances,    may    be    set 
apart  as  exempt.    If  sold  to 
satisfy    same,    how    surplus       6646. 
of  proceeds  invested  or  dis- 
posed of. 

<634.  Partition  or  sale  of  real  es- 
tate held  as  exempt  by  Joint 
tenant,  tenant  in  common, 
or  coparcener.  6646. 

6636.  How  real  estate  set  apart  as 
exempt  may  be  encumbered 
or  aliened. 

6636.  How  real  estate,  so  set 
apart,  held  after  death  of 
householder. 

6637.  If  not  set  apart  by  house- 

holder in  his  lifetime,  how 
widow  and  minor  children 
may  have  it  done. 

6638.  If  widow  receives  dower  or       6647. 

jointure,    she  cannot    have 

the  exemption.  6648, 

6639.  Householder  may,  in  lieu  of 

real  estate,  set  apart  the  ex-       6649 
emption  in  personal  estate. 

6640.  How  set  apart  in  personal 

estate. 

6641.  It  householder  has  not  set  it       6660 

apart  in  his  lifetime,  how 
his  widow  and  minor  chil- 
dren may  do  so;  how  they 
shall  hold  it. 
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equity  may  subject  exoees  to 
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How  estate  held.  In  wUdi 
proceeds  of  sale  of  exempt- 
ed property  are  invested,  or 
which  was  acquired  in  ex- 
change; how  such  new  es- 
tate, when  acquired  other- 
wise than  under  order  of 
court,  to  I>e  set  apart;  when 
acquired  through  court, 
what  to  be  recorded,  aad 
where. 

When  householder's  right  to 
exemption  is  exhausted. 
Waiver  of  exemption;  its  tt- 
feet;  form  of  waiver. 
How   claim  enforced,  u  to 
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or  which  is  otherwise  pan- 
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fee. 
6561. 


6562. 

6663. 

6664. 
6656. 
6556. 
6567. 


Judgments  or  decrees  on  In- 
struments waiving  the 
homestead  or  on  demands 
against  'which  the  home- 
stead cannot  be  claimed  to 
embody  the  tact;  the  same 
on  the  executions  Issued 
thereon. 

The  articles  which  a  house- 
holder, in  addition  to  the 
foregoing  exemption,  may 
hold  exempt  from  levy  or 
distress. 

Additional  articles  which  are 
exempted  to  householder, 
while  engaged  in  agricul- 
ture. 

Family  may  nse  such  dead 
victuals  and  live  stock  as 
are  necessary. 

What  wages  of  a  laboring 
man,  who  is  a  householder, 
are  exempt. 

Proceedings  by  execution 
debtor  to  have  wages  de- 
clared exempt. 

Protection  of  laboring  men 
who  are  householders 
against  being  deprived  of 
the  exemption  under  section 
slxty-flve  hundred  and  flfty- 
11  ve. 


8ec 

6558.  Exemption  of  the  wages  of 
minors  from  garnishment 
process. 

6569.  Garnishment  of  and  levy  of 
execution  on  wages  and  sal- 
aries of  the  State  employees. 

6560.  Garnishment  of  and  levy  of 

execution  on  wages  and  sal- 
aries of  all  city,  town,  and 
county  officials,  clerks,  and 
employees. 

6561.  Who    are    officers    and    em- 

ployees of  cities,  towns,  and 
counties. 

6562.  What  articles,  on  death  of 

householder,  vest  absolutely 
in  his  widow,  minor  chil- 
dren, and  uninarried  daugh- 
ters. 

6563.  Articles  are  not  exempt  from 

taxes  or  levies  or  for  their 
purchase  price. 

6564.  Deed  of  trust,  etc.,  on  what 

property,  void. 

6565.  Injunction    awarded    to    re- 

strain sale  of  exempted 
property,  or  garnishment  of 
wages. 

6566.  Word     "householder"     con- 

strued. 


Sec.  6531.  Exemption  to  householder  from  liability  for  his  debts 
of  property  of  the  vala»  of  two  thousand  dollars;  in  what  cases  not 
allowed. — Every  householder  or  head  of  a  family  residing  in  this 
State  shall  be  entitled,  in  addition  to  the  property  or  estate  which 
he  is  entitled  to  hold  exempt  from  levy,  distress,  or  garnishment  un- 
der sections  sixty-five  hundred  and  fifty-two,  sixty-five  hundred 
and  fifty-three  and  sixty-five  hundred  and  fifty-five,  to  hold  ex- 
empt from  levy,  seizure,  garnishment,  or  sale  under  any  execution, 
order,  or  process  issued  on  any  demand  for  a  debt  or  liability  on 
contract  hereafter  contracted,  his  real  and  personal  property,  or 
either,  to  be  selected  by  him,  including  money  and  debts  due  him, 
to  the  value  of  not  exceeding  two  thousand  dollars;  provided,  that 
such  exemption  shall  not  extend  to  any  execution,  order  or  other 
process  issued  on  any  demand  in  the  following  cases: 

First.  For  the  purchase  price  of  said  property  or  any  part  there- 
of. If  the  property  purchased  and  not  paid  for  be  exchanged  for  or 
converted  into  other  property  by  the  debtor,  such  last  named  prop- 
erty shall  not  be  exempted  from  the  payment  of  such  unpaid  pur- 
chase money  under  the  provisions  of  this  section. 
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Second.    For  services  rendered  by  a  laboring  person  or  mechanic. 

Third.  For  liabilities  incurred  by  any  public  officer  or  officer  of 
a  court,  or  any  fiduciary,  or  any  attorney-at-law  for  money  col- 
lected. 

Fourth.  For  a  lawful  claim  for  any  taxes,  levies,  or  assessments 
accruing  after  the  first  day  of  June,  eighteen  hundred  and  sixty- 
six. 

Fifth.    For  rent. 

Sixth.  For  the  legal  or  taxable  fees  of  any  public  officer  or  offi- 
cer of  a  court. 

Seventh.  Said  exemption  shall  not  be  claimed  or  held  in  a  shift- 
ing stock  of  merchandise,  or  in  any  property  the  conveyance  of 
which  by  the  homestead  claimant  has  been  set  aside  on  the  grotind 
of  fraud  or  want  of  consideration. 

Eighth.  For  any  debt  or  liability  on  contract  as  to  which  the 
debtor  or  party  to  the  contract  has  waived,  as  hereinafter  provided, 
the  exemption  which  he  is  entitled  to  claim  under  this  section. 

But  this  section  shall  not  invalidate  any  homestead  exemption 
heretofore  claimed  under  the  provisions  of  the  former  Constitution, 
or  impair  in  any  manner  the  right  of  any  householder  or  head  of 
a  family  existing  at  the  time  that  the  present  Constitution  vent 
into  effect,  to  select  the  exemption,  or  any  part  thereof,  to  which  he 
was  entitled  under  the  former  Constitution:  provided,  that  rach 
right,  if  hereafter  exercised,  be  not  in  conflict  with  the  exemption 
set  forth  in  sections  one  hundred  and  ninety  and  one  hundred  and 
ninety-one  of  the  present  Constitution. 

But  no  person  who  has  selected  and  received  the  full  exemption 
allowed  by  the  former  Constitution  shall  be  entitled  to  select  an 
additional  exemption  under  the  present  Constitution ;  and  no  per- 
son who  has  selected  and  received  part  of  the  exemption  allowed 
by  the  former  Constitution  shall  be  entitled  to  select  an  additional 
exemption  beyond  the  difference  between  the  value  of  such  part 
and  a  total  valuation  of  two  thousand  dollars.  (Code  1887,  §  3630; 
1902-3-4,  p.  868.) 

Rerlsors'  Note. — This  section  is  amended  by  Acts  1918,  ps  487. 
Gonstitatloiuil  provisions. — The  seventh  sub-division  of  the  aboT6 
section  is  taken  from  section  1 9 1  ot  the  Constitation.  The  first  clauae  In 
the  seventh  sub-division  settles  the  qneetion  raised  ia  Rose  t.  Sharplen, 
33  Orat.  153;  and  the  latter  danse  reverses  the  decisions  of  Sbipe  t. 
Repass,  28  Or&t.  716;  Boynton  v.  McNeal.  31  Grat.  456;  Marshall  t. 
Sears'  Ex'r,  79  Va.  49;  Hatcher  v.  Crews*  Adm'r,  83  Va.  371.  5  S.  E.  itl; 
Mahoney  v.  James,  94  Va.  176,  26  S.  E.  384;  Oppenheim  y.  Myen,  i* 
Va.  582,  39  S.  E.  218. 

The  homestead  provisions  of  the  Constitation  must  be  liberally  con- 
strued. Section  193,  Const.  1902.  They  are  not  sell-executing.  Oppen- 
heim T.  Myers,  supra. 

For  constitutional  provisions  concerning  homestead  exemptions,  «*• 
sections  190-194,  inclusive,  Const.   1902.     The  difference  between  thaie 
provisions  and  those  of  the  Constitution  of  1869  seem  unimportant,  a- 
cept  as  herein  noted. 
(3050) 
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In  the  Homestead  Cases,  22  Grat.  266,  12  Am.  Rep.  507,  it  was 
decided  that  the  provisions  of  the  former  Constitution  (1869)  and  act 
of  assembly  In  pursuance  thereof,  so  far  as  they  provided  for  exemption 
a«ainst  contracts  made  before  the  adoption  of  the  Constitution  and  the 
passage  of  such  act,  were  repugrnant  to  the  contract  clause  ol  the  United 
States  Constitution. 

Bankruptcy. — The  national  bankruptcy  act  (chapter  3,  section  6 
[U.  S.  Comp.  St.  1901,  p.  3424])  provides  that  that  statute  "shall  not 
affect  the  allorwance  to  bankrupts  oif  the  exemptions  which  are  prescribed 
by  State  laws  in  force  at  the  time  of  the  ming  of  the  petition  In  the 
State  wherein  they  have  had  their  domicile  for  the  six  months  or  the 
greater  portion  thereof  immediately  preceding  the  filing  of  the  petition." 

Bankrupt  should  be  ipermltted  to  amend  schedule  at  any  time  to 
make  bona  fide  claim  of  homestead,  but  he  will  not  .be  allowed  to  do 
so  after  property  has  vested  in  trustee,  where  only  purpose  and  eftect  Is 
to  prefer  homestead  waiver  notes.     In  re  Moran  (D.  C),  106  Fed.  901. 

Title  to  exempted'  property  does  not  pass  to  trustee.  Bankrupt 
court  can  merely  set  it  aside,  and  thus  exclude  it  from  bankrupt  estate. 
Waiver  creditors  must  seek  relief  in  State  court.  Lockwood  v.  Bank, 
190  U.  S.   294,   47   U  Bd.   1061,   23   Sup.   Ct.   761. 

During  time  between  petition  in  bankruptcy  and  an  adjudication, 
bankrupt  disposed  of  goods  for  which  he  had  paid,  and  also  for  goods 
for  which  he  bad  not  paid.  Proceeds  of  sales  of  goods  paid  for  may  be 
claimed  as  exempt.     In  re  Wilson   (D.  C),   108  Fed.   197. 

In  setting  apart  the  pro(perty  claimed  by  a  bankrupt  as  exempt, 
after  its  appraisal,  the  trustee  acts  ministerlaHy;  and  no  issue  as  to 
the  bankrupt's  right  to  the  exemption  arises  until  the  trustee's  report  Is 
filed,  when  issue  may  be  taken  by  exceptions  thereto  which  cast  the 
burden  of  proving  all  facts  essential  to  the  right  upon  the  bankrupt.  In- 
cluding, where  the  exem3>tlon  is  claimed  under  the  Virginia  statute, 
the  fact  that  such  property  was  paid  for.  In  re  Campbell  (D.  C),  124 
Fed.  417. 

Under  the  bankruptcy  law,  by  which  the  proceeds  of  non-exempt 
property  are  divided  pro  rata  among  all  creditors,  objection  to  the  al- 
lowance of  a  (bankrupt's  exem^ption  under  such  statute  on  the  grouiid 
that  the  property  claimed  has  not  been  paid  for  may  be  made  by  any 
creditor,  without  showing  that  his  claim  is  for  the  purchase  price  of  any 
of  such  property.    .Id. 

While  an  exception  to  the  report  of  a  trustee  setting  apart  the  bank- 
rupt's exemptions  is  in  some  sense  a  pleading,  in  that  It  makes  an  issue. 
It  is  doubtful  if  it  was  intended  to  be  embraced  within  Bankr.  Act  July 
1,  1898,  chapter  541,  section  18c,  30  Stat.  551  [U.  S.  Comp.  St.  1901, 
p.  3429],  which  requires  all  pleadings  setting  up  matters  of  fact  to  be 
verified;  and  in  any  event  the  lack  of  verification  Is  not  jurisdictional, 
and,  where  not  objected  to  on  thu  hearing  before  the  referee,  objection 
cannot  be  made  on  a  review  of  his  decision  by  the  court.     Id. 

In  applying  in  bankruptcy  proceedings  the  Virginia  exemption 
statute,  which  tprovides  for  the  exemption  of  certain  property  of  a  debtor 
"from  levy,  seizure,  garnishment  or  sale  under  any  execution,  order  or 
process,",  a  creditor  is  not  precluded  from  objecting  to  the  allowance  of 
exemption  to  a  bankrupt  because  he  is  not  armed  with  any  process;  the 
bankruptcy  proceedings  themselves  being  in  effect  a  seizure  of  all  the 
debtor's  property,  for  the  purposes  of  the  State  statute.     Id. 

Where,  on  the  hearing  before  the  referee  of  exceptions  to  the  re- 
port of  a  trustee  setting  apart  the  bankrupt's  exemptions  under  the 
Virginia  statute  in  merchandise,  neither  the  bankrupt  nor  any  credi- 
tors holding  notes  in  which  the  right  to  the  exemption  was.' waived  made 
any  proof  that  the  property  claimed  and  set  apart  was  paid  for,  and 
the  referee  decided  against  the  right  to  the  exemption,  the  cause  will 
not  be  remanded  for  the  taking  of  proof  on  such  issue  aftei  the  mer- 
chandise has  been  sold  by  agreement  of  the  parties  in  interest,  and  de- 
livered to  the  purchasers.     Id. 

The  words  "fiduciary  capacity"  as  used  In  the  Bankruptcy  Act  in- 
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dudes  only  technical  trusts.  Chapman  v.  Forsytli,  2  How.  202  (1844). 
It  is  probable  that  the  word  fiduciary  as  used  in  third  aub-dlTlsion  ot 
this  section  has  same  meaning.     See,  also,  6  Va.  Law  Reg.  196. 

When  a  bankrupt  dedicates  property  as  a  homestead,  all  the  bank- 
ruptcy court  can  do  is  to  set  it  aside  for  him.  The  homestead  can  only 
be  subjected  In  the  State  courts.  Newberry  v.  Collier,  111  Va.  288.  «8 
S.  E.  974,  citing  the  Lockwood  Case,  190  U.  S.  294,  47  L.  Ed.  10«1, 
23  Sup.  Ct.  751. 

For  discussion  of  the  effect  of  'bankruptcy  on  exemptions,  see  Brand- 
enburg on  Bankruptcy  (3d  Ed.)  and  McAllister  v.  Bodkin,  76  Va.  809; 
Hatcher  v.  Crews''  Adm'r,  83  Va.  371,  5  S.  E.  221. 

Who  is  a  householder? — ^The  terms  "householder"  and  "head  ot  a 
family"  are  convertible  (section  6566).  They  InTolve  the  idea  of  de- 
pendence and  support,  coupled  with  a  legal  or  moral  obligation  to  sop- 
port  the  dependent.  Oppenheim  v.  Myers,  99  Va.  586,  39  S.  E.  218; 
Calhoun  v.  Williams,  32  Grat.  18,  34  Am.  Rep.  759;  2  Min.  (4th  Ed.) 
909,  910;  2  Barton,  L.  Pr.  (2d  Ed.)  813,  814;  2  Va.  Law  Reg.  1«9; 
6  Va.  Law  Reg.  533. 

But  an  unmarried  man  who  has  no  children  or  other  person*  de- 
pendent upon  him  living  with  him,  though  he  keops  house  and  has  Mred 
servants  living  with  him,  is  not  a  householder.  Calhoun  v.  WilDwns, 
32  Orat.  18,  34  Am.  Rep.  759;  2  Barton,  L.  -pr.  (2d  Ed.)  814;  S  Va. 
Law  Reg.  533. 

May  a  married  woman  he  a  "hoiueliOJder"f — In  Oppenheim  t. 
Myers,  99  Va.  582,  39  S.  E.  218,  the  court  "without  pretending  to  decide 
that  a  married  woman  can  under  no  circumstances  claim  a  homestead 
exemption,"  decided  that  a  married  woman  whose  husband  lived  ont  of 
the  State,  but  visited  her  at  Intervals  of  two  or  three  years  and  occasional- 
ly^ made  her  small  remittances,  and  who  has  no  children  dependent  upon 
her  for  support,  is  not  a  "householder  or  head  of  a  family."  On  tbe 
other  hand,  the  United  States  Circuit  Court  of  Apipeals  held  that  in  Vir- 
ginia a  married  woman  may  claim  the  exemption,  though  living  vith 
her  husband,  and  though  he  contributes  to  the  support  of  the  family, 
provided  she  is  the  owner  of  the  property,  manages  the  business  ot  the 
family,  and  is  regarded  by  the  family  as  the  head  (Richardson  v.  Wood- 
ward, 104  Fed.  873,  44  C.  C.  A.  235,  6  Va.  Law  Reg.  526);  and  the  cir- 
cumstance that  the  husband  has  already  claimed  his  exemption  as  head 
of  the  family  under  the  "Poor  Debtors'  Law"  (section  6552)  does  not  affect 
the  question.     Id. 

See  16  Va.  L.  Reg.  113. 

Becoming  householder  after  judgment  lien. — A  lien  acquired  by 
judgment,  execution,  or  In  any  other  manner  than  by  voluntary  act  ot 
the  debtor  himself  gives  away  to  debtor's  claim  to  homestead  exemption, 
even  where  a  lien  attaches  prior  to  the  debtor's  becoming  a  householder. 
Oppenheim  v.  Myers,  99  Va.  588,  39  S.  E.  218,  overruling  Kenneriy  t. 
Swartz,  83  Va.  704,  3  S.  E.  348,  and  approving  suggestion  in  White  v. 
Owen,  30  Grat.  43.  For  comments  on  Oppenheim  v.  Myers,  see  7  Va. 
Law  Reg.  276.  The  decision  in  the  last-mentioned  case  seems  to  rest 
on  section  3,  article  11,  of  the  Constitution  of  1869,  which  secUon  does 
not  appear  in  the  Constitution  of  1902. 

"Residing  in  this  State" — A  citizen. — This  limitation  of  the  statute 
does  not  appear  in  either  Constitution  of  1869  or  1902.  A  change  of 
domicile  from  the  State  puts  an  end  to  the  homestead  privilege.  Sw 
section  6550.  Lindsay  v.  Murphy,  76  Va.  428;  Blose  v.  Bear,  87  Va.  n'. 
12  S.  B.  294,  11  L.  R.  A.  705;  2  Va.  Law  Reg.  170.  In  Clendennlng t. 
Conrad,  91  Va.  410,  21  S.  E.  818,  where  infants  entitled  to  homestead 
claimed  by  their  father  In  his  lifetime  removed  after  his  death  to  West 
Virginia,  the  court,  without  deciding  that  such  removal  of  the  children 
forfeited  their  claim  to  exemption,  held  that  the  corpus  of  the  home- 
stead itself  was  not  removable  from  the  State,  thus  apparently  recogninM 
the  rights  of  the  children  after  their  removal.  In  Lindsay  v.  Mu^w. 
supra,  it  was  decided  that  only  a  "citizen"  of  Virginia  could  claim  OjS 
exemption.  The  word  "citizen,"  however,  was  perhaps  not  used  in  "• 
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restricted  legal  significance.  If  so,  women  and  men  distranchised  under 
Constitution  1902  could  not  claim  exemption.  Examine  fourteenth 
amendment  United  States  Constitution. 

"Debt  or  liability  on  contract" — Torta  and  Fines. — The  exemption 
cannot  be  claimed  against  torts,  nor  against  a  fine  due  the  Common- 
wealth for  a  violation  of  the  criminal  laws  (Whiteacre  t.  Rector,  29 
Grat.  714,  26  Am.  Rep.  420);  nor  against  a  demand  for  damages  for 
breach  of  promise  to  marry  (Burton  v.  Mill,  78  Va.  468).  See,  also, 
Frazier  t.  Baker,  5  Va.  Law  J.  565;  4  Min.  (3d  Ed.)  1004;  2  Va.  Law 
Reg.  172. 

The  homestead  laws  of  the  State  of  Virginia  apply  to  a.  fine'  imposed 
for  a  violation  of  the  criminal  laws  of  the  United  States,  and  the  exemp- 
tion allowed  thereunder  can  be  claimed  as  against  a  judgment  for  a  fine 
in  favor  of  the  govjernment.  Allen,  Marshall  v.  Clark  (U.  S.  Circuit 
Court  of  Appeals),  9  Va.  Law  Reg.  694,  and  note. 

Homestead  can  be  claimed  against  judgment  in  an  action  where 
the  right  of  recovery  rested  solely  upon  the  ground  that  the  plaintiff 
had  been  damaged  by  breach  of  contract  and  not  by  reason  of  a  tort, 
and  the  mere  use  of  violent  terms  in  characterizing  the  alleged  fraud 
in  the  procurement  of  the  contract,  and  its  breach,  will  not  suffice  to 
convert  the  breach  of  contract  Into  a  tort.  Jewett  v.  Ware,  107  Va. 
802,  60  S.  E.  131. 

The  amount  householder  may  hold  exempt. — He  may  supplement 
original  homestead  by  a  new  one,  so  as  to  make  the  aggregate  equal  (not 
exceed)  the  maximum  of  f2,000.  Oppenheimer  v.  Howell,  76  Va.  218. 
See  section  6547. 

Under  what  circumstances  homestead  cannot  be  daimedr—  "First"-~ 
"Purchase  price  of  said  estate." — Where  a  merchant  has  intermingled 
with  his  stock  of  merchandise,  goods  which  he  has  not  paid  for,  as 
against  creditors  holding  claims  for  the  merchandise  the  burden  is  on 
the  debtor  to  identify  the  particular  articles  which  have  been  paid  for 
and  are  subject  to  be  claimed  as  exempt,  and  goods  not  so  identified 
cannot  be  included  in  the  exemption  as  against  merchandise  creditors. 
In  re  Tobias  (D.  C),  103  Fed.  68,  6  Va  Law  Reg.  297,  and  note  301; 
In  re  Wilson,  supra;  Rose  v.  Sharpless,  33  Grat.  158.  See  supra  for  the 
addition  made  to  this  8u>b-division  by  Constitution.  The  burden  is  like- 
wise on  claimant  to  show  that  goods  claimed  are  paid  for.  In  re  Camp- 
bell (D.  C),  124  Fed.  417. 

A  vendor  of  goods  who  is  allowed  the  value  of  those  of  the  goods 
sold  which  were  undlsopsed  of  at  vendor's  death,  cannot  invoke  the 
doctrine  of  "confusion  of  goods"  to  secure  payment  of  his  entire  claim 
as  against  a  homestead  claimed  In  a  stock  of  goods  claimed  by  vendee's 
children.     Edgewood  Dis.  Co.  v.  Rosser,  116  Va.  624,  82  S.  E.  716. 

•'l?econd."  "Services  rendered  'by  a  laboring  person." — A  mail  carrier 
is  a  laboring  person.  Farinholt  v.  Luckhard,  90  Va.  936,  21  S.  E.  817, 
44  Am.  St.  Rep.  953.  Since  this  decision  what  Is  now  section  6566  has 
been  amended  so  as  to  provide  that  the  term  "laboring  man"  shall  in- 
clude all  householders  who  receive  wages  for  their  services. 

"Third."  "Liabilities  incurred  by  a  public  officer,"  etc. — See  2  Va. 
Law  Reg.  173.  The  third  exception  embraces  the  liabilities  of  a  collector 
of  taxes  and  also  of  his  sureties  in  his  official  bond.  Com.  v.  Ford,  29 
Grat.  683.     See,  also,  4  Min.  (3d  Ed.)  1004. 

"Seventh."  Shifting  stocks  of  merchandise  and  fraudulent  con- 
veyances.— See  notes  above  under  "Constitutional  Provisions." 

"Where  the  debtor  has  surrendered  to  the  trustee  in  bankruptcy  his 
stock  of  goods  in  bulk,  the  shifting  character  of  such  property  will  not 
prevent  the  bankrupt  from  claiming  his  exemption  therein,  since  by  the 
surrender  to  the  trustee  the  property  loses  its  shifting  character,  and 
the  exemption  claimed  may  be  ascertained  and  defined  with  certainty." 
In  re  Tobias  (D.  C),  103  Fed.  68,  6  Va.  Law  Reg.  297.  301;  In  re  Wilson 
(D.  C),  108  Fed.  197;  Rose  v.  Sharpless,  33  Grat.  158. 

Two  days  before  an  adjudication   in   contemplation  of  bankruptcy 
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tbe  debtor  separated  trow,  his  stock  numerous  articles  ot  merchandise 
and  placed  them  in  boxes,  with  a  view  of  setting  np  the  claim  that  tlier 
had  ceased  to  be  a  part  of  a  shifting  stock  of  merchandise  and  could  be 
claimed  as  exempt.  Held,  that  such  property  was  a  part  of  a  shitting 
stock  of  merchandise  and  that  a  homestead  could  not  be  claimed  therein. 
lAderburg  y.  Miller,  210  Fed.  614. 

The  term  "shifting  stock  of  merchandise"  nLeans  a  stock  of  mer- 
chandise subject  to  change  from  time  to  time  in  the  course  of  trade,  by 
purchases,  sales  or  other  transactions.  Laderburg  v.  Miller,  210  Fed. 
614. 

The  debtor  cannot  by  his  act  of  closing  his  store  or  separating  a 
part  of  his  shifting  stock  of  merchandise  with  the  view  of  defeating  the 
rights  of  the  creditor,  have  a  homestead  in  such  property.  Laderbarg  t. 
Miller,  210  Fed.  614. 

A  shifting  stock  of  merchandise  ceases  to  be  shifting  upon  the  death 
ot  the  owner  thereof  and  becomes  fixed  and  stable.  Edgewood  DU.  Co. 
y.  Rosser,  116  Va.  624.  82  S.  E.  716. 

Where  property  has  been  conveyed,  directly  or  indirectly,  by  a 
husband  to  his  wife  and  the  conveyance  has  been  set  aside  at  tlie 
Instance  ot  his  creditors  on  the  ground  of  fraud  or  want  of  conBideratlos, 
he  cannot  claim  a  homestead  in  the  property  conveyed;  but  if  the  wife 
has  been  guilty  of  no  actual  fraud,  and  has,  out  of  her  own  means,  dis- 
charged a  purchase  money  lien  on  the  property,  the  lien  will  be  treated 
as  in  force  for  her  protection,  and  she  will  be  subrogated  to  the  rights  ol 
the  lienor.     Dickenson  v.  Fatton,  110  Va.  5,  65  S.  E.  529. 

Partnership  property.— In  those  States  where  the  policy  of  the  home- 
stead law  is  to  protect  homes,  partners  have  been  denied  the  right  to 
claim  exemption  In  partnership  assets  (Waples  on  Homestead,  143); 
but  under  statutes  like  ours  it  would  seem  otherwise,  especially  since 
the  Constitution  of  1902  (section  193)  enjoins  liberality  of  constniction. 
See  Id.  907.  In  Wisconsin  a  partner,^  with  consent  of  co-partners,  may 
claim  exemption.  O'Gorman  T.  Fink,  67  Wis.  649»  16  N.  W.  771,  41 
Am.  Rep.  68. 

Generally. — Crops  raised  on  land  previously  set  apart  as  a  bwne- 
stead  are  exempt.  Noblett  v.  Shackleton,  111  Va.  707,  69  S.  K.  94.*; 
see  comment,  16  Va.  Lav  Reg.  863  and  933. 

Tbe  homestead  exemption  in  Virginia,  unlike  that  in  most  of  the 
States,  is  not  so  much  an  estate  in  land  as  a  right  of  occupancy  which 
cannot  be  disturbed  while  the  homestead  character  exists.  Blow  t. 
Bear,  87  Va.  177,  12  S.  E.  294;  11  L.  R.  A.  704;  cited  in  Murphy  t. 
Richmond,  111  Va.  459,  69  S.  E.  442. 

Quaere:  Can  a  householder  waive  homestead  exemption  under  nev 
Constitution?     See  10  Va.  Law  Reg.  363,  469,  472,  565. 

Can  a  derelict  husband  defeat  the  collection  of  alimony  by  remarry- 
ing and  claiming  the  benefit  of  the  exemption?  See  1  Va.  L  R.  N.  3. 
234. 

On  the  subject  of  homestead  generally,  see  note  to  Hatorff  v. 
Welltord,  27  Grat.  356,  Va.  Rep.  Anno.;  Barling  r.  Berry  (C.  C),  W 
Fed.  669;  4  Min.  (3d  Ed.)  998-1009;  2  Min.  (4th  Ed.)  905-913;  t 
Barton,  L.  Pr.  (2d  Ed.)  813;  Article  by  M.  P.  Burks,  2  Va.  Law  Reg. 
167;  5  Va.  Law  Reg.  129.  Homestead  in  mineral  lands,  see  note  8 
Va.  Law  Reg.  139. 

See  Burks'  PI.  ft  Pr.,  pp.  786  to  807;  Gregory's  Forma  No.  527, 
and  notes  to  succeeding  sections  ot  this  chapter. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  41,  section  30. 

Sec.  65^.  How  exemption  of  real  estate  secured. — ^In  order  to  s^ 
cure  the  benefit  of  the  exemption  of  real  estate  under  the  preceding 
section,  the  householder  shall,  by  a  writing  signed  by  him  and  duly 
admitted  to  record,  to  be  recorded  as  deeds  are  recorded,  in  the 
county  or  corporation  wherein  such  real  estate,  or  any  part  there- 
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of,  is,  declare  his  intention-  to  claim  such  benefit,  and  select  and 
set  apart  the  real  estate  to  be  held  by  him  as  exempt,  and  describe 
the  same  with  reasonable  certainty,  affixing  to  the  description  his 
cash  valnation  of  the  estate  so  selected  and  set  apart.  Equitable 
as  well  as  legal  estates  may  be  so  selected  and  set  apart.  (Code 
1887,  §  3631.) 

To  arail  hlmselt  of  the  homestead  exemption,  householder  must 
actually  claim  the  exem.ptlon  and  set  it  apart  as  prescribed.  It  Is  a 
personal  privilege,  and  the  householder  must  exercise  it.  He  cannot 
be  compelled  to  claim  it  or  to  have  it  set  ai>art.  Wray  t.  Davenport, 
79  Va.  19;  Reed  v.  Union  Sank,  29  Grat.-719,  724;  White  v.  Owen,  30 
Grat.  47;  Scott  v.  Cheatham,  78  Va.  82;  2  Va.  Law  Reg.  171.  But 
widow  may  claim  it  after  his  death. 

The  mere  act  of  a  bankrupt,  in  claiming  a  homestead  exemption  in 
the  schedule  filed  by  him,  is  not  a  compliance  with  this  section.  In  re 
Gamer  (D.  C),  116  Fed.  200;  section  6537  and  notes. 

Deed  may  be  valid  as  to  property  sufficiently  described,  though  in- 
valid as  to  other  property.  Williams  v.  Watkins,  92  Va.  680,  24  S.  E. 
223. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  41,  section  31.  . 

See  Gregory's  Forms  No.  527;  Bnrks'  PI.  ft  Pr.,  pp.  793,  794. 

Sec.  fiB33.  Real  estate,  subject  to  encumbrances,  may  be  set  apart 
as  exempt;  if  sold  to  satisfy  same,  how  surplus  of  proceeds  invested 
or  disposed  of. — Such  real  estate  may  be  selected  and  set  apart  as 
aforesaid,  subject  to  any  paramount  encumbrances  thereon.  If  a 
sale  be  had  to  satisfy  the  encumbrances,  the  surplus  of  the  pro- 
ceeds, if  any,  not  exceeding  the  amount  which  the  householder  is 
entitled  under  section  sixty-five  hundred  and  thirty-one,  shall  be 
paid  to  said  householder,  and  invested  by  him  in  such  other  prop- 
erty as  he  may  select.     (Code  1887,  §  3632.) 

BeivlsorB'  Note Formerly,  this  section  provided  tbal  If  a  sale  be 

had  by  order  of  oonrt  to  sati^  the  encumbrance,  tiie  snrplns  of  the 
proceeds,  not  exceeding  tlie  amoiint  to  which  the  householder  was  entitled 
to  hold  as  exemftt,  should  be  invested  by  the  court  wherein  the  order  of 
sale  was  made  In  eatii  other  property  as  the  householder  might  direct, 
bnt  If  the  sale  was  not  made  under  order  of  court,  then  the  suridus 
ahoold  be  paid  to  the  householder  and  invested  by  him.  Under  the  pres- 
ent section  fai  either  case  the  suridus  is  to  be  paid  to  the  hous^oldei^ 
who  may  make  his  own  investments. 

It  is  also  legal  and  valid  in  a  deed  of  trust  to  secure  debts,  for  the 
grantor  to  reserve  for  himself  and  family  all  exemptions  allowed  by  law. 
Brockenbrough's  Bx'x  v.  Brockenbrough's  Adm'r,  31  Grat.  680-596. 

Sec.  6534.  Partition  or  sale  of  real  estate  held  as  exempt  by  joint 
tenant,  tenant  in  common,  or  coparcener. — If  the  estate  so  set  apart 
be  held  by  the  householder  as  joint  tenant,  coparcener,  or  tenant 
in  common,  partition  or  sale  may  be  had  as  provided  by  chapter 
two  hundred  and  fourteen,  and  in  case  of  sale,  the  share  of  the 
proceeds  to  which  the  householder  is  entitled,  shall  be  paid  to  said 
householder  and  invested  by  him  in  such  other  property  as  he  may 
select.      (Code   1887,   §   3633.) 

Revisers'  Note.^-l?he  latter  part  of  this  section  has  been  made  to 
cmiform  to  the  preoeffing  section. 
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Sec.  6536.  How  real  estate  set  apart  as  exempt  may  be  enenm- 
bered  or  aliened. — Real  estate  set  apart  as  aforesaid  may  be  sold 
and  conveyed  as  other  real  estate  held  by  the  householder,  and  the 
proceeds  invested  in  other  property,  or  it  may  in  like  maimer  be 
exchanged  for  other  property,  but  in  no  case  shall  the  purchaser 
be  bound  to  see  to  the  application  of  the  purchase  money.  (Code 
1887,  §3634.)   " 

Bevlsors'  Note. — Under  section  3634  of  the  Code  of  1887,  the  ml 
estate  set  apart  could  not  be  nM>rtgaf;ed,  encnmbered  or  allmed  b^  the 
householder,  if  a'  married  man,  except  by  the  Joint  deed  of  himseK  and 
wife,  but  the  householder  was  allowed,  without  the  consent  of  his  wif^ 
to  mortgage  or  encumber  it  for  tiie  pnrdiase  monejr,  or  for  the  erec(lo4 
or  repair  of  buUdlngs.  The  section  further  provided  that  the  reU  estate 
might  be  sold  and  conveyed  by  the  Joint  act  of  the  householder  and  bto 
wife,  or  by  the  householder  alone,  if  unnuuried,  and  tine  proceeds  invested 
in  or  exchanged  for  other  property.  Notwithstiuiding  the  provisioiu  st 
this'  section,  under  section  3647  of  the  Code  of  1887  (section  6548  of 
this  Code),  a  householder  could  waive  the  exemption  by  Ids  sole  note, 
bond  or  other  instnmtent,  even  by  a  simple  due  bill,  and  it  was  imma- 
terial whether  the  property  had  been  previously ''bet  apart  or  not  This 
being  true,  it  i4»peared  unreasonable  to  say  that  the  waiver  oonld  not  be 
by  deed,  and  that  the  very  fact  of  giving  a  deed  did  not  constitnte  a 
waiver,  hence  the  provisions  of  the  revised  section  lUbove;  but,  of  course, 
the  householder  cannot  by  his  sole  deed  deprive  his  wife  of  dower. 

Under  this  section  In  its  former  state  it  was  held  that  a  home- 
stead in  real  estate  which  had  been  set  apart  'by  a  married  man  coald  not 
be  aliened  by  his  sole  deed,  and  that  such  deed  was  void.  Va.-Tenii.  Co. 
V.  McClelland,  98  Va.  424,  36  S.  E.  479,  6  Va.  Law  Reg.  171.  See,  also, 
6  Va.  Law  Reg.  534. 

Thel  primary  object  of  this  section  is  to  authorize  sale  of  homestead 
and  investment  of  proceeds  in  a  new  one,'  to  be  held  on  like  terms  as  the 
original.  In  it  there  is  nothing  to  authorize  debtor  who  has  squandered 
one  homestead  to  appropriate  another  against  subsequent  creditors. 
Oppenhelmer  v.  Howell,  76  'Va.  218. 

Former  sUtute  applied  in  'White  v.  Owen,  30  Grat.  43. 

Cited' m  Davis  v.  ©avis,  101  Va.  230,  43  S.  E.  358. 

See  Burks'  Pleading  and  Practice,  p.   803. 

Discussed  in  1  Va.  Law  J.  261. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  41,  section  32. 

Sec.  6536.  How  real  estate,  so  set  apart,  held  after  death  of  hmue- 
holder. — The  real  estate  set  apart  by  any  householder  in  his  life- 
time shall,  after  his  death,  be  held  by  his  widow  and  minor  children, 
or  such  of  them  as  there  may  be,  exempt  as  before  and  also  from 
the  debts  and  obligations  of  such  widow  and  children  or  any  of 
them,  until  her  death  or  marriage,  and,  after  her  death  or  marriage, 
by  such  minor  children  until  they  respectively  attain  the  age  of 
twenty-one  years,  or  marry,  if  they  marry  before  attaining  that 
age.    (Code  1887,  §  3635.) 

This  section  is  not  unconstitutional,  as  being  an  unwarranted  exer- 
cise of  legislative  power  under  the  homestead  provision  of  the  ConstitutioB 
of  1869.     Hanby's  Adm'r  v.  Henritze's  Adm'r,  85  Va.  177,  7  S.  E.  W- 

It  the  householder  dies  Intestate,  and  there  are  no  other  debts  a 
against  which  the  homestead  can  be  held  exempt,  the  exemption  ceas« 
altogether.  The  widow  can  only  assert  a  claim  of  homestead  agais" 
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the  creditors  of  the  husband,  and  not  against  his  heirs.  Barker  t. 
Jenkins,  84  Va.  895,  897,  6  S.  E.  459;  Helm  t.  Helm's  Adm'r,  30  Grat. 
404.  But  as  against  the  creditors  of  her  husband  the  widow  remaining 
unmarried  is  entitled  to  claim  the  homestead  exemption,  although  it 
was  not  set  aside  In  his  lifetime.  Hatorff  v.  Wellford,  27  Orat.  356; 
Hehn  V.  Helm's  Adm'r,  30  Orat.  404;  Scott  v.  Cheatham,  78  Va.  85; 
section  3636. 

Where  a  husband  has  set  aside  a  homestead,  and  died  owing  debts, 
his  surviving  widow,  there  being  no  infants,  is  entitled  to  hold  the  home- 
stead during  her  lite  or  widowhood,  and  cannot  be  deprived  thereof  by 
the  payment  of  her  husband's  debts  iby  heirs.  State's  purchase  of  land 
for  taxes  does  not  deprive  the  widow  of  her  right.  Davis  v.  Davis,  101 
Va.  230,  43  S.  E.  358. 

See,  also,  note  8  Va.  Law  Reg.  909.  , 

Upon  the  death  of  a  householder  who  has  set  aipart  a  homestead 
in  land,  his  widow  does  not  take  a  life  estate  in  the  land,  but  she  and 
the  minor  «hUdren  simply  hold  it,  exempt  as  before  from  certain  debts. 
Taxes  should  be  assessed  against  it  in  the  name  of  the  householder  or 
his  estate,  and  the  land  is  liable  for  such  taxes.  Tabb  v.  Com.,  98  Va. 
47,  34  S.  E.  946,  distinguished.  Murphy  v.  Richmond,  111  Va.  459, 
69  S.  E.  442. 

See  notes  to  section  6537;   Burks'  PI.  &  Pr.,  p.  802. 

Sec.  6537.  If  not  set  apart  by  householder  in  his  lifetime,  how 
widow  and  minor  children  may  have  it  done. — If  no  real  estate  or 
not  so  much  as  the  householder  may  have  been  entitled  to  set 
apart  has  been  so  set  apart  by  him  in  his  lifetime,  upon  his  death 
his  widow  and  minor  children,  or  such  of  them  as  there  may  be,  on 
petition  to  the  circuit  court  of  the  county  or  to  any  city  court  of  the 
city  wherein  his  real  estate  or  the  greater  part  thereof  is,  may  have 
so  much  thereof  set  apart  by  commissioners  appointed  by  the  court 
as  the  said  householder  might  have  set  apart  in  his  lifetime,  to  be 
held  by  them  as  it  would  have  been  under  the  preceding  section  if 
it  had  been  so  set  apart.    (Code  1887,  §  3636;  1902-3-4,  p.  869.) 

See  notes  to  section   6536. 

Where  property  has  been  conveyed,  directly  or  indirectly,  by  a 
.  husband  to  his  wife,  and  the  conveyance  has  been  set  aside  at  the  in- 
stance of  his  creditors  on  the  ground  of  fraud  or  want  of  consideration, 
he  cannot  claim  a  homestead  in  the  property  nor  can  hisi  widow  and 
children  after  his  death;  but  if  the  wife  has  been  guUty  of  no  actual 
fraud  and  has  out  of  her  own  means,  discharged  a  purchase  money  lien 
on  \he  property,  the  lien  will  be  treated  as  in  force  for  her  protection, 
and  she  will  be  subrogated  to  the  right  of  the  lienor.  Dickenson  v. 
Patton,  110  Va.  5,  65  S.  E.  529. 

Infants  residing  with  their  father  in  this  State  ibecome  entitled  to 
claim  a  homestead  in  his  estate  immediately  upon  the  death  of  their 
father.  This  estate  cannot  be  divested  by  any  act  on  the  part  of  the 
infants,  and  is  noti  lost  by  the  fact  that  they  are  thereafter  removed 
from  the  State  by  their  mother  and  guardian  who  has  absolute  control 
over  their  movements.  Edge  wood  Dis.  Co.  v.  Rosser,  116  Va.  624,  82 
S.  E.  716. 

Where  a  homestead  is  claimed  by  Infants  in  money  in  the  hands  of 
an  administrator,  their  mother  having  married  again,  the  estate  should 
be  administered  by  a  receiver  appointed  for  the  purpose.  Edgewood 
Dis.  Co.  V.  RoBser,  116  Va.  624,  82  S.  E.  716. 

The  assignment  to  a  widow,  at  her  instance,  by  a  court  of  general 
Jurisdiction,  of  land  of  her  husband  as  a  homestead  is  conclusive  upon 
her  and  those  claiming  under  her  that  the  land  so  assigned  was  the 
property  of  her  husband  and  not  of  herself.  Arendall  v.  Arendall,  119 
Va.  1,  89  S.  E.  87. 
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The  assignment  of  a  homestead  is  the  exercise  of  the  probate  juris- 
diction of  the  court.  Its  judgment  imports  verity,  and  is  not  amenable 
to  collateral  attack.     Arendall  v.  Arendall,  119  Va.  1,  89  S.  E.  S7. 

See  Burks'  Pl.'&  Pr..  796,  801. 

Sec.  6638.  If  widow  receives  dower  or  jointnre,  she  cannot  hart 
the  exemption. — The  two  preceding  sections  are  subject  to  this 
qualification :  If  the  widow  be  entitled  to  dower  or  jointure,  nn- 
der  chapter  two  hundred  and  six,  and  claims  and  receives  either, 
she  shall  not  have  the  benefit  of  the  provisions  of  either  of  the  said 
sections ;  but,  in  such  case,  the  rights  of  the  minor  children  there- 
tmder  shall  not  be  impaired.    (Code  1887,  §  3637.) 

Until  the  revlBlon  of  1887,  the  widow  of  a  householder  could  claim. 
not  only  her  dower  or  Jointure,  but  also  the  ezemi»tlon.  This  section 
puts  her  to  her  election.  Burks'  Address,  2  Barton,  L>.  Pr.  (2d  Ed.) 
1400. 

See  Burks'  Pleading  and  Practice,  p.  802. 

Sec.  6539.  Hous^older  may,  in  lieu  of  reol  estate,  set  ^nrt  the 
exemption  in  personal  estate. — If  the  householder  does  not  set  apart 
any  real  estate  as  before  provided,  or  if  what  he  does  or  has  so 
set  apart  is  not  of  the  value  of  two  thousand  dollars,  he  may  (in 
addition  to  the  property  or  estate  which  he  is  entitled  to  hold  ex- 
empt under  sections  sixty-five  hundred  and  fifty-two,  sixty-five  hun- 
dred and  fifty-three  and  sixty-five  hundred  and  fifty-five),  in  the 
first  case,  select  and  set  apart  to  be  held  by  him  as  exempt  under 
section  sixty-five  hundred  and  thirty-one,  so  much  of  his  personal 
estate  as  shall  not  exceed  in  value  the  sum  of  two  thousand  dollars, 
and,  in  the  latter  case,  personal  estate,  the  value  of  which,  when 
added  to  the  value  of  the  real  estate  set  apart,  does  not  exceed  the 
said  sum.  (Code  1887,  §  3638.) 
See  Gregory's  Forms  No.  527. 

Sec.  6640.  How  set  apart  in  personal  estate.-^uch  personal  estate 
shall  be  selected  by  the  householder  and  set  apart  in  a  writing 
signed  by  him.  He  shall,  in  the  writing,  designate  and  describe  with 
reasonable  certainty,  the  personal  estate  so  selected  and  set  apart 
and  each  parcel  or  article,  aflBxing  to  each  his  cash  valuation  there- 
of; and  the  said  writing  shall  be  admitted  to  record,  to  be  recorded 
as  deeds  are  recorded,  in  the  county  or  corporation  wherein  sneh 
householder  resides.     (Code  1887,  §  3639.) 

This  section  is  a  reasonable  exercise  of  legislative  authority  to  flx 
in  "what  manner  and  on  what  conditions"  householder  may  hold  exempt 
etc.  Const.  1869,  article  11,  section  5  (Const.  1902,  section  192).  WW 
V.  Davenport,  79  Va.  19. 

Failure  to  properly  describe  and  value  certain  personal  property  in 
the  deed  will  not  affect  its  validity  as  to  other  property  accurately  de- 
scribed and  valued.     Williams  y.  Watkins,  92  Va.  680,  24  S.  E.  223. 

A  writing  filed  by  bankrupt  with  referee  In  bankruptcy,  claiming 
the  "exemptions  allowed  a  householder  under  the  State  law,"  in  tbe 
property  surrendered,  and  referring  therein  to  Inventory  made  by  trus- 
tee, wherein  each  article  or  parcel  has  value  affixed,  which  writing  i* 
followed  by  a  homestead  deed,  is  a  sufficient  designation  of  the  property 
under  this  section.     In  re  Tabias  (D.  C),  lOS  Fed.  68. 

A  claim  by  bankrupt  of  an  exemj^tion  out  of  stock  of  goods,  elalin- 
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Ing  SQCh  stock  in  bnlk,  Is  an  Insufficient  compliance  -with  this  section.  In 
re  Wilson    (D.  C),   108   Fed.   197. 

See  Burks'  PI.  &  Pr.,  794;  Gregory's  Forms  No.  527. 

Sec.  6541.  If  hoiueholder  has  not  set  it  apart  in  his  lifetime,  how 
his  widow  and  minor  children  may  do  so;  how  they  shall  hold  it. — 
If  a  householder  die,  leaving  a  wife  or  minor  children,  and  he  has 
not  selected  and  set  apart  personal  estate  as  provided  in  the  two 
preceding  sections,  she,  or  if  she  die  or  marry,  such  minor  chil- 
dren, each  by  his  guardian  or  next  friend,  may  select  and  set  apart 
snch  personal  estate  in  the  manner  prescribed  by  the  preceding  sec- 
tion, and  the  same  so  set  apart,  and  what,  if  any,  may  have  been 
set  apart  by  the  householder  in  his  lifetime,  shall  be  held  by  the 
widow  and  minor  children  in  the  same  manner  and  exempt  as  real 
estate  set  apart  under  this  chapter  would  be  held  by  them  after  the 
death  of  such  householder.  If  a  widow  receives  dower  or  jointure 
under  chapter  two  hundred  and  six,  the  value  thereof  shall  be  de- 
ducted from  any  exemption  she  may  claim  under  this  section,  but 
in  such  case  the  rights  of  minor  children  hereunder  shall  not  be 
impaired.     (Code  1887,  §  3640.) 

Revlsors*  Notei.^ — The  last  sentence  of  tblB  seotimi  is  new.  If  the 
widow  has  receiTed  dower  or  Jdintore  in  the  real  property,  it  seenas  she 
on^t  not  to  be  allowed  to  claim  the  full  amount  of  the  exemption  in  the 
persomd  estate;  but  it  is  expressly  provided  that  the  rights  of  minor 
clUldren  shall  not  be  impaired.  As  to  real  estate,  see  section  6588. 
See  Burks'  Pleading  and  Practice,  pp.  795,  801,  802. 

Sec.  6542.  When  and  how  exemption  in  real  or  personal  estate, 

held  by  widow  and  minor  children,  may  be  sold  and  proceeds  of  sale 
invested. — ^^ny  real  or  personal  estate,  set  apart  and  held  as  a 
homestead  by  a  householder  in  his  lifetime,  or  by  his  widow  and 
minor  children,  or  any  of  them,  after  his  death,  may,  upon  his 
death,  on  a  petition  for  the  purpose  filed  by  such  widow  and  minor 
children,  or  any  of  them,  in  the  circuit  court  of  the  county,  or  cir- 
cuit or  corporation  court  of  the  corporation,  wherein  they  or  any  of 
them  reside,  or  the  estate  or  any  part  thereof  is,  be  sold  by  order 
of  the  court  and  the  proceeds  of  sale  invested  in  other  property,  if 
it  appears  to  the  court  that  such  sale  and  investment  would  be  prop- 
er. To  such  petition  all  others  interested  (who  are  not  plaintiffs) 
shall  be  made  defendants.    (Code  1887,  §  3641.) 

Sec.  6543.  When  the  exemption  may  be  set  apart. — The  real  or 
personal  estate,  which  a  householder,  his  widow,  or-minor  children 
are  entitled  to  hold  as  exempt,  may  be  set  apart  at  any  time  before 
the  same  is  subjected  by  sale  or  otherwise  under  judgment,  decree, 
order,  execution  ,or  other  legal  process.    (Code  1887,  §  3642.) 

A  person  becoming  householder  after  lien  of  judgment  may  yet 
claim  exemption  against  such  lien.  Oppenheim.  t.  Myers,  99  Va.  588, 
39  S.  E.  218,  cited  in  note  to  section  6531. 

Where  the  record  did  not  show  that  claimant  had  filed  deed  in  con- 
formity with  law,  the  appellate  court  refused  to  entertain  his  claim  to 
the  benefit  ot  the  exemption.     Wray  v.  Davenport,  79  Va.  19,  25. 

Under  this  section  a  homestead  deed  is  effectual  so  far  as  the  ques- 
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tion  of  time  is  concerned  if  recorded  before  the  property  is  subjected  bj 
sale  or  otherwise  under  judgrment  decree  order  execution  or  other  legal 
process,  and  a  claim  to  exemption  may  be  allowed  bankrupt  although 
not  made  In  original  schedules  and  although  the  homestead  deed  was 
made  and  recorded  ^fter  the  filing  of  such  schedules,  but  before  any 
action  was  taken  by  the  trustee  for  a  sale  of  the  property.  In  re 
Fisher,  142  Fed.  205. 

Sec.  6544.  When  it  is  not  affected  by  increase  of  value  of  estate 
set  apart. — The  rents  and  profits  of  the  property  set  apart  as  the 
homestead  shall  be  exempt  in  the  same  manner  as  the  corpus  of 
the  homestead,  and  if  the  whole  real  and  personal  estate  set  apart 
be  not  of  greater  value  than  two  thousand  dollars  at  the  time  it  is 
so  set  apart,  the  exemption  thereof  shall  not  be  affected  by  any 
increase  in  its  value  afterwards,  unless  such  increase  consists  ol 
permanent  improvements  placed  upon  real  estate  set  apart  by 
means  derived  from  some  source  other  than  the  homestead.  (Code 
1887,  §  3643.) 

Bevlsors'  Note. — ^The  first  part  of  this  section  pertaining  to  the  renii 
and  profits  of  the  pr(q>erty  set  apart  as  a  h<Mnestead  is  new,  and  the 
latter  part  of  the  section  differs  sonijewbat  from  the  former  laagoage. 
Formerly,  the  exception  was  in  these  words:  "Unless  such  Incrrase  is 
cansed  by  permanent  improTements  on  the  real  estate  set  apart."  The 
new  language  malces  it  clear  that  if  such  increase  consists  of  pennaaeat 
improveiments  placed  npon  the  real  estate  by  means  derived  from  the 
homestead  itself,  that  the  homestead  shall  not  be  deemed  to  be  ei- 
cesslve,  bat  that  If  the  praonanent  improvements  are  made  b^  means 
derived  from  some  other  source,  •  then  the  excess  may  be  subjected  under 
the  following  section. 

See  Burks'  Pleadinjs  and  Practice,  p.   803. 

Sec.  6545.  When  estate  set  apart  exceeds  in  value  the  amoimt  d 
exemption  allowed,  or  is  made  so  by  improvements,  equity  nuy  ob- 
ject excess  to  debts. — Any  creditor,  against  whom  the  exemption  is 
claimed,  may  file  a  bill  in  equity,  alleging  that  the  value  of  the 
estate  at  the  time  it  was  set  apart  was  more  than  two  thousand 
dollars,  or  that  by  reason  of  permanent  improvements  made  on  the 
real  estate  after  it  was  set  apart,  the  whole  estate  set  apart  is  of 
greater  value  than  two  thousand  dollars ;  and  if  the  court  be  satifr 
fied,  from  the  proofs  in  the  cause,  that  the  allegations  of  the  bill 
are  true,  it  shall  make  such  decree  or  order  as  may  be  necessary  to 
subject  the  estate  set  apart,  so  far  as  it  exceeds  in  value  the  sum 
of  two  thousand  dollars,  to  the  payment  of  the  debt  or  demand  of 
such  creditor.     (Code  1887,  §  3644.) 

Sec.  6546.   How  estate  held,  in  whidi  proceeds  of  sale  of  exempted 
property  are  invested,  or  which  was  acquired  in  exchan^fe;  how  sodi 
new  estate,  when  acquired  otherwise  than  under  order  of  court,  to  be 
set  apart;  when  acquired  through  court,  what  to  be  recorded,  ud 
where. — The  estate  or  property  in  which  proceeds  of  sale  are  in- 
vested, or  which  may  be  acquired  in  exchange,  under  any  of  the 
preceding  sections  of  this  chapter,  shall  be  held  exempt  in  like  ow- 
ner and  to  the  like  extent  as  the  estate  sold  or  exchanged  was  held. 
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But  such  estate  or  property  when  acquired  in  exchange  or  other- 
wise than  by  investment  under  an  order  of  court,  or  unless  when 
set  apart  by  a  court,  shall  be  set  apart,  if  real  estate,  by  such  a 
writing  as  is  prescribed  by  section  sixty-five  hundred  and  thirty- 
two;  if  personal  estate,  by  such  a  writing  as  is  prescribed  by  sec- 
tion sixty -five  hundred  and  forty ;  and  such  writing  shall  be  recorded 
as  provided  by  the  same  sections  respectively.  In  addition  to  the 
requirements  of  said  sections,  the  said  writing  shall  state  from  what 
source  the  estate  was  derived  and  with  what  means  acquired.  When 
such  estate  is  invested  or  set  apart  under  an  order  of  court,  a  copy 
of  the  order  and  of  any  report  of  a  commissioner  or  other  officer 
making  the  investment  thereunder,  if  confirmed,  and  a  copy  of  the 
order  of  confirmation,  duly  certified  by  the  clerk  of  the  said  court, 
shall  be  recorded  in  the  deed  book  of  the  county  or  city  wherein  the 
writing,  if  the  estate  had  been  set  apart  by  a  writing,  is  required  to 
be  recorded.     (Code  1887,  §  3645.) 

Sec.  6547.  When  honsefaolder's  right  to  exemption  is  exhausted. — 
When  estate,  real  or  personal,  or  both,  of  the  value  of  two  thousand 
dollars,  has  been  once  set  apart  to  be  held  by  a  householder  as  ex- 
empt under  section  sixty-five  hundred  and  thirty-one,  he  shall  not 
afterwards  be  entitled  to  the  exemption  of  any  estate  other  than  that 
so  set  apart,  or  that  mentioned  in  the  preceding  section,  and  sections 
sixty-five  hundred  and  forty-four,  sixty-five  hundred  and  fifty-two, 
sixty-five  hundred  and  fifty-three  and  sixty-five  hundred  and  fifty- 
five.     (Code  1887,  §  3646.) 

Debtor  may  supplement  original  homestead  'by  a  new  one,  so  as  to 
make  the  aggregate  equal  (not  exceed)  $2,000.  This  privilege  once  fully 
exercised  is  regarded  as  exhausted.  A  new  homestead  created  determines 
the  original  one,  if  the  property  exempted  under  the  latter  remains  in 
existence.  At  all  events,  debtor  will  be  required  to  account  for  its  value 
in  ascertaining  the  amount  he  is  entitled  to  under  a  new  assignment. 
Oppenheimer  v.  Howell,  76  Va.  218. 

This  section  originated  with  the  rovision  of  1887,  and  was  intended 
to  conform  to  the  decision  in  Oppenheimer  v.  Howell,  76  Va.  218.  Burks' 
Addre^.  2  Barton,  L..  Pr.  (2d  Ed.)  1401. 

Sec.  6648.  Waiver  of  exemption;  its  effect;  form  of  waiver. — If 
any  person  shall  declare  in  a  bond,  bill,  note,  or  other  instrument, 
by  which  he  is  or  may  become  liable  for  the  payment  of  money  to 
another,  or  by  a  writing  thereon  or  annexed  thereto,  that  he  waives, 
as  to  such  obligation,  the  exemption  from  liability  of  the  property 
or  estate  which  he  may  be  entitled  to  claim  and  hold  exempt  un- 
der the  provisions  of  this  chapter,  the  said  property  or  estate,  wheth- 
er previously  set  apart  or  not,  shall  be  liable  to  be  subjected  for  said 
obligation,  under  legal  process,  in  like  manner  and  to  the  same  ex- 
tent as  other  property  or  estate  of  such  person:  except  that  such 
waiver  shall  not  extend  to  or  affect  the  exemption  of  the  property 
or  estate  exempt  under  sections  sixty -five  hundred  and  fifty-two,  six- 
ty-five hundred  and  fifty-three  and  sixty-five  hundred  and  fifty-five. 
The  following  or  equivalent  words  shall  be  sufficient  to  operate  as 
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the  waiver  hereinbefore  provided  for:  "I  (or  we)  waive  the  benefit 
of  my  (or  our)  exemption  as  to  this  obligation."  If  a  debt  which 
is  superior  to  the  homestead,  or  as  to  which  the  homestead  is  waived, 
be  paid  oflf  by  a  surety  therein,  the  principal  shall  not  be  allowed 
to  claim  the  homestead  as  against  such  surety.    (Code  1887,  §  3647.) 

Revisors'  Note. — The  last  sentence  of  titia  section  is  new.  As  Uh* 
law  stood  before  the  revision,  the  principal  could  probably  daim  Uie 
homestead  against  the  surety  in  the  rase  covered  by  this  sentence,  bia 
the  revisors  were  of  opinion  that  the  law  should  be  otherwise. 

This  section  was  intended  by  the  revisors  of  1887  to  abetter  define 
the  right  to  waive  the  benefit  of  the  exemption,  the  mode  of  exerclsinf 
the  right,  and  the  eftect  of  Its  exercise,  than  uifder  the  former  law. 
Burks'  Address,  2  Barton,  Lk  Pr.  (2d  Ed.)  1401. 

This  section  was  held  to  be  not  In  conflict  with  article  11  of  tlie 
Constitution  of  1869.  '  If  a  party,  executing  his  bond  or  note,  waives  his 
homestead  as  to  his  'bond  or  note,  neither  he  nor  his  wife  can  set  ap  said 
homestead  exemption  as  against  the  said  bond  or  note.  Reed  t.  Union 
Bank,  29  Orat.  719;  White  v.  Owen,  30  Grat.  43;  Linkenhoiker's  Heirs  t. 
Detrlck,  81  Va.  44,  69  Am.  Rep.  648;  Williams  v.  Watklns,  92  Va.  6SS. 
24  S.  E.  223;  Va.-Tenn.  Co.  v.  McClelland,  98  Va.  427,  36  S.  E.  479. 

The  conveyance  oif  homestead  property  by  mortgage  or  deed  of  trust 
for  payment  of  a  debt  would  effectually  subject  It  to  the  payment  of 
debt,  for  it  Is  in  effect  a  waiver  of  the  right  of  exemption.  White  t. 
Owen,    30   Orat.    52.     See   sections    6535    and   revisors'   note. 

The  waiver  of  the  homestead  exemption  in  the  body  of  a  noD- 
negotlable  note  is  only  a  waiver  as  to  the  particular  obligation  expressed 
in  the  body  of  the  note,  and  not  as  to  the  implied  obligation  growing 
out  of  an  assignment  of  the  note;  and  as  against  the  liaibility  ot  the 
assignor  to  the  assignee  the  former  may  claim  the  benefit  of  the  exemp- 
tion, although  the  note  declares  that  "the  drawer  and  Indorsers  each 
hereby  waive  the  ibeneflt  of  our  homestead  exemptions  as  to  this  debt" 
Liong  V.  Pence's  Committee,  93  Va.  684,  26  S.  E.  593. 

Waiver  creditors  cannot  subject  exempted  property  in  bankmptcT 
court,  but  must  resort  to  State  court.  Lockwood  v.  Bank,  190  U.  8. 
294,  47  L..  Ed.  1061,  23  Sup.  Ct.  751. 

The  decision  of  the  rights  of  creditors  having  claims  against  a 
bankrupt's  exempt  property  properly  belongs  to  the  tribunals  of  the 
State  under  the  laws  of  which  they  are  claimed.  Barker-Bond  L.  Co.  t. 
Whaley,  117  Va.  642,  86  S.  E.  160. 

A  note  In  which  debtor  waives  homestead  creates  no  lien  which  is 
preserved  by  bankruptcy  act.     In  re  Moran    (D.  C),  106  Fed.  901. 

As  to  the  form  of  waiver,  see  3  Va.  Law  Reg.  309. 

Can  homestead  exemption  be  waived  under  new  constitution?  See 
10  Va.  Law  Reg.  363.  472,  469,  565. 

See  Burks'  Pleading  and  Practice,  pp.  797,  799.  820;  Gregory's 
Forms  Nos.  396,  397,  399,  406. 

Discussed,  1  Va.  Law  J.  383,  514,  692. 

Sec.  6549.  How  claimenforoed,  as  to  which  exemption  is  waived, 
or  which  is  otherwise  paramount  to  the  exemption. — In  any  proceed- 
ing for  the  enforcement  of  a  claim,  which  by  reason  of  the  waiver 
aforesaid  or  otherwise,  is  paramount  to  the  exemption,  if  there  be, 
in  the  county  or  corporation  wherein  the  proceeding  is,  estate  of 
the  debtor  other  than  that  which  has  been  set  apart  as  aforesaid, 
such  other  estate  shall  be  subjected  and  exhausted  before  the  estate 
so  set  apart  is  resorted  to.  If,  however,  the  claim  is  secured  by 
mortgage,  deed  of  trust,  or  other  specific  lien,  on  the  estate  set  apart, 
nothing  in  this  section  contained  shall  prevent  the.  enforcement  of 
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the  security  in  the  first  instance  and  before  resorting  to  other  estate 
of  the  debtor.  If  a  debtor  die  leaving  unsecured  debts  which  stand 
on  the  same  footing,  but  as  to  some  of  which  the  homestead  is 
waived  and  as  to  others  not,  his  property  not  embraced  in  the 
homestead  shall  be  first  applied  ratably  to  all  debts  of  the  same  class, 
and  if  it  be  not  sufficient  to  pay  them  all  in  full,  then  the  creditors 
holding  a  waiver  of  the  homestead  exemption  may  resort  to  the 
property  set  apart  as  a  homestead  for  the  payment  of  the  balance 
of  their  debts.     (Code  1887,  §  3648.) 

Revisors'  Note.— The  last  sentence  of  this  section  is  new,  and  makes 
statutory  the  dedsioa  in'  Strange  v.  Strange,  76  Va.  240,  and  the  cases 
fcOIowlng  It, 

If  homestead  be  not  claimed  by  debtor  during  his  life,  nor  by  his 
widow,  etc.,  after  his  death,  the  whole  estate  must  be  distributed  ratably 
among  all  the  creditors  (regardless  of  whether  they  hold  homestead 
waiver  obligations),  unless  there  be  some  entitled  to  priority  under 
section  5390  (Scoti  r.  Cheatham,  78  Va.  82);  but  If  claimed  by  either, 
and  the  homestead  is  waived  as  to  some  debts  and  not  as  to  others,  all 
the  debts  share  ratably  in  the  surplus  above  the  exempted  property,  and 
when  such  surplus  has  been  exhausted  the  exempted  property  may  be 
subjected  to  pay  such  portion  of  the  waived  debts  as  remain  unpaid. 
Strange's  Adm'r  v.  Strange,  76  Va.  240;  Scott  v.  Cheatham,  78  Va.  82; 
HatorfT  v.  Wellford,  27  Orat.  368;  Linkenhoker's  Heirs  v.  Detrick,  81 
Va.  44,  59  Am.  Rep.  648;  Breeden  v.  McMinn's  Adm'r,  6  Va.  Law  J.  771. 

Sec.  6650.  When  the  exemption  ceases;  how  estate  then  passes; 
when  and  on  what  exempted  estate  the  lien  of  a  judgment  or  decree 
against  householder  attaches. — When  any  person,  entitled  as  a  house- 
holder to  the  exemption  provided  for  in  section  sixty-five  hundred 
and  thirty-one,  ceases  to  be  a  householder,  or  when  any  person  re- 
moves from  this  State,  his  right  to  claim  or  hold  any  estate  as  ex- 
empt under  the  provisions  of  this  chapter,  shall  cease ;  and,  upon  the 
death  of  a  householder  leaving  neither  wife  nor  minor  children  sur- 
viving him,  or,  if  she  or  any  of  them  survive  him,  and  he  leaves  any 
estate  which  they  or  any  of  them  are  entitled  to  hold,  or  to  have 
set  apart  to  be  held  by  them,  as  exempt  under  the  preceding  sections 
of  this  chapter,  then  upon  her  death  or  marriage,  and  if  there  be 
minor  children,  as  soon  as  the  youngest  of  those  who  attain  the  age 
of  twenty-one  years  attains  that  age,  or  all  marry,  if  they  all  marry 
before  attaining  that  age,  the  exemption  of  any  estate,  real  or  per- 
sonal, of  such  householder,  then  remaining  and  held  as  exempt  un- 
der the  provisions  of  this  chapter,  shall  cease,  and  it  shall  pass  as 
other  real  and  personal  estate,  according  to  the  law  of  descents  and 
distributions,  or  as  the  same  may  be  devised  or  bequeathed  by  said 
householder,  subject  to  his  debts;  but  the  lien  of  a  judgment,  or 
decree  for  money,  rendered  against  a  householder,  and  which  is  not 
paramount  to  the  exemption  provided  for  in  this  chapter,  shall,  as 
to  the  real  estate  held  as  exempt  by  him,  his  widow,  or  minor  chil- 
dren, attach  to  such  only  of  that  estate  as  he  may  be  possessed  of  or 
entitled  to  at  the  time  the  exemption  thereof  ceases,  as  aforesaid, 
and  until  that  time  the  said  lien  shall  not  be  enforced.    Such  judg- 
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ments  shall  attach  in  the  order  of  their  priority,  respectively.  (Code 
1887,  §  3649.) 

Bevlsors'  Note. — The  last  sentence  of  this  section  is  new,  and  make.) 
statutory  in  plain  terms  tlie  order  In  which  the  judgmenU  shall  attach. 
It  may  be  argued  with  a  good  deal  of  force  that  the  Jnd^^inents  are  nil  iu 
existence  and  stand  ready  to  attach  to  the  property,  and  hence  tbat  the- 
shonld  stand  pari  passu  and  all  attach  at  the  same  time,  but  this  argu- 
ment would  apply  equally  to  any  property  a<^uired  by  a  Judgment  debtor 
after  several  Judgments  had  been  rendered  against  him. 

It  was  formerly  held  that  where  homestead  exemption  had  be«n 
regularly  set  apart  it  was  tor  the  benefit  of  the  householder  and  bts 
family,  and  it  was  not  ended  by  the  latter's.  decease.  Wilkinson  v. 
Merrill,  87  Va.  513,  12  S.  E.  1016,  11  L.  R.  A.  632,  thus  far  overruling 
Calhoun  t.  Williams,  32  Grat.  18,  34  Am.  Rep.  759.  See.  also.  2  Hin. 
(4th  Ed.)  910;  4  Mln.  (3d  Ed.)  1007.  But  see  2  Va.  Law  Reg.  170. 
where  the  correctness  oif  this  construction  is  questioned.  The  qnestion 
seems  now  settled  by  the  language  of  the  above  section,  which  was  not 
in  existence  when  the  party  claiming  homestead  in  Wilkinson  v.  Merrill 
ceased  to  be  a  householder.  See,  'also,  6  Va.  Law  Reg.  >43,  where  the 
opinion  is  expressed  that  the  first  clause  of  above  section  is  unconstitu- 
tional. 

"Main  object  of  the  section,  in  declaring  when  the  exemption  shall 
cease,  was  to  fix  the  time  when  a  judgment  lien  shall  attach  to  the 
exempted  real  estate;  'and  it  Is  declared  that  it  shall  not  attach  except 
to  such  real  estate  as  the  householder  shall  have  at  the  time  the  exemp- 
tion right  ceases,  and  it  shall  attach  then.  This  leaves  the  householder 
at  liberty,  while  the  exemption  continues,  to  alien  the  exempted  real 
estate,  free  from  any  incumbrance  by  the  lien  of  judgment  (in  the 
absence  of  waiver)  recovered  during  the  time  the  right  of  exemption 
exists,  and  thus  enables  him  to  make  a  good  title  to  the  purchaser,  at 
least  so  far  as  any  such  judgment  is  concerned."  Burks'  Address.  2 
Barton,  L.  Pr.  (2d  Ed.)  1402.  See,  also,  Richardson  v.  Butler,  1  Va. 
Law  J.  120. 

Since  the  homestead  is  not  so  much  an  estate  in  the  land  itself  as 
a  right  of  occupancy  which  cannot  be  disturbed  while  the  homestead 
character  exists  (Richardson  v.  Butler,  1  Va.  Law  J.  120;  Scott  t. 
Cheatham.  78  Va.  83;  Lindsay  v.  Murphy,  76  Va.  428),  it  toUcws  that 
whilst  the  lien  of  the  judgment  which  attached  before  the  homestead  was 
claimed  could  not  be  enforced  during  the  existence  of  the  homestead 
yet  it  revived  in  all  its  original  form  so  soon  as  the  homestead  exempt'on 
ceased  (Blose  v.  Bear,  87  Va.  1T8,  179,  12  S.  E.  294,  11  L.  R.  A.  7051. 
Quaere,  as  to  effect  of  above  section  upon  this  subject,  Id. :  Williams  t. 
Watkins,  92  Va.  685,  24  S.  E.  223;  2  Va.  Law  Reg.  179. 

Th's  statute  clearly  contemplates  that,  even  in  the  case  of  real 
estate,  the  householder  may  alien  his  homestead  free  from  liens  that  are 
not  paramount  thereto.  Much  more  would  this  be  true  in  the  case  o( 
personal  estate.     Williams  v.  Watkins,  supra. 

The  householder  himself  ought  not  to  .be  required  to  give  bond  and 
security  to  have  the  corpus  of  the  homostead  forthcoming  at  the  expia- 
tion of  the  homestead  period.  Williams  v.  Watkins,  92  Va.  6S(),  i* 
S.  E.  223;  Mahoney  v.  James,  94  Va.  176,  26  S.  B.  384.  Nor  shonW 
the  widow  or  the  guardian  of  the  infant  children  of  the  householder  be 
required  to  do  so.  Mahoney  v.  James,  94  Va.  176,  26  S.  E.  384.  But 
see  2  Va.  Law  Reg.  897;  Clendennlng  v.  Conrad,  91  Va.  410,  21  S.  E.  81»- 

It  is  plain  that  the  property  held  as  a  homestead  exemption  whirt 
remains  after  said  exemption  expires  can  be  subjected  to  the  debts  w 
the  said  householder.  Hanby's  Adm'r  v.  HenH.tze's  Adm'r,  85  Va.  17i, 
186,  7  S.  E.  204. 

See.  also,  8  Va.  Law  Reg.  897,  note  to  Mahoney  v.  James,  snpra. 

Where  a  judgment  was  not  rendered  tmtil  a  homestead  *** J?' 
aj»art,  and  it  was  barred  by  the  limitations  before  the  exemption  ceased, 
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a  suit  to  enforce  the  lien  after  the  householder's  death,  leaving  neither 
widow  nor  minor  child,  instituted  more  than  twenty  years  after  the  issue 
of  execution,  was  barred.  Akiss'  Bx'rs  v.  Satchell,  104  Va.  700,  52 
S.  E.  378,  11  Va.  Law  Reg.  886. 

See  sections  6470,  6474,  6477,  6498  and  notes;  Burks'  PI.  &  Pr., 
pp.  608,  615,  805. 

As  to  priority  of  waiver  debts  over  non-waiver  debts,  see  section  6549 
and  note. 

Discussed,  1  Va.  Law  J.  261. 
Sec.  6561.  Judgments  or  decrees  on  instnunents  waiving  the 
homestead  or  on  demands  against  which  the  homestead  cannot  be 
claimed  to  embody  the  fact;  the  same  on  the  executions  issued 
thereon. — Whenever  a  judgment  or  decree  is  rendered  on  an  in- 
strument waiving  the  homestead  or  upon  a  demand  against  which 
the  homestead  cannot  be  claimed  the  court  shall  include  in  its 
judgment  or  decree  words  to  the  following  effect,  as  the  case  may 
be:  "Upon  an  instrument  waiving  the  homestead,"  or  "upon  a 
claim  against  which  the  homestead  cannot  be  demanded."  This 
statement  shall  be  endorsed  upon  the  executions  issued  upon  said 
judgments  or  decrees.  In  any  action  or  suit  when  it  is  not  ap- 
parent from  the  face  of  the  pleadings  that  the  demand  is  not  sub- 
ject to  the  homestead  exemption  the  plaintiff  shall  not  have  the 
benefit  of  the  foregoing  section  unless  in  his  declaration  he  alleges 
that  his  demand  is  not  subject  to  such  homestead  exemption.  But 
no  presumption  of  non-waiver  or  that  the  judgment  or  decree  was 
rendered  linon  a  demand  against  which  homestead  could  be  claimed 
is  to  be  drawn  from  the  silence  of  any  judgment,  execution,  or 
decree  on  the  matters  provided  for  by  this  section.  (1889-90,  p. 
117.) 

The  ifact  that  a  judggient  erroneously  states  that  it  was  rendered 
on  an  instrument  waiving  the  homestead  does  not  vitiate  the  judgment, 
but  It  may  be  amended  In  that  respect.  Long  v.  Pence's  Committee,  93 
Va.  684,  25  S.  E.  693. 

Sec.  6552.  The  articles  which  a  housdiolder,  in  addition  to  the 
foregoing  ezonption,  may  hold  exempt  from  levy  or  distress. — In 
addition  to  the  estate,  not  exceeding  in  value  two  thousand  dollars, 
which  every  householder  residing  in  this  State  shall  be  entitled  to 
hold  exempt,  as  provided  in  the  preceding  sections  of  this  chapter, 
he  shall  also  be  entitled  to  hold  exempt  from  levy  or  distress  the 
following  articles,  or  so  much  or  so  many  thereof  as  he  may  have, 
to  be  selected  by  him  or  his  agents,  except  that  the  live  stock  so 
exempted  tmder  this  and  the  following  sections  of  this  chapter  shall 
not  be  exempt  from  any  levy  or  distress  made  under  the  provisions 
of  chapter  one  hundred  and  thirty-seven  of  this  Code : 

First.  The  family  Bible. 

Second.  Family  pictures,  school  books,  and  library  for  the  use 
of  the  family,  not  exceeding  in  all  one  hundred  dollars  in  value. 

Third.  A  seat  or  pew  in  any  house  or  place  of  public  worship. 

Fourth.    A  lot  in  a  burial  ground. 

Fifth.  All  necessary  wearing  apparel  of  the  debtor  and  his  fam- 
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ily ;  all  beds,  bedsteads,  and  beddiug  necessary  for  the  use  of  sneh 
family;  and  all  stoves  and  appendages  put  up  and  kept  for  the 
necessary  use  of  the  family,  not  exceeding  three. 

Sixth.  One  cow  and  her  calf  till  one  year  old,  one  horse,  sii 
chairs,  six  plates,  one  table,  six  knives,  six  forks,  one  dozen  spoons, 
two  dishes,  two  basins,  one  pot,  one  oven,  six  pieces  of  wooden  or 
earthenware,  one  loom  and  its  appurtenances,  one  safe  or  press, 
one  spinning  wheel,  one  pair  of  cards,  one  axe,  two  hoes;  fifty 
bushels  of  shelled  corn,  or,  in  lieu  thereof,  twenty-five  bushels  of  rye 
or  buckwheat;  five  bushels  of  wheat,  or  one  barrel  of  floor;  twenty 
bushels  of  potatoes,  two  hundred  pounds  of  bacon  or  pork,  three 
hogs,  fowls  not  exceeding  in  value  ten  dollars,  ten  dollars  in  value 
of  forage  or  hay,  one  cooking  stove  and  utensils  for  cooking  there- 
with, one  sewing  machine,  and  in  the  case  of  a  mechanic,  the  tools 
and  utensils  of  his  trade,  not  exceeding  one  hundred  dollars  in 
value,  and  in  case  of  an  oysterman  or  fisherman,  his  boat  and 
tackle,  not  exceeding  two  hundred  dollars  in  value ;  if  the  boat  and 
tackle  exceed  two  hundred  dollars  in  value  the  same  shall  be  sold. 
and  out  of  the  proceeds  the  oysterman  or  fisherman  shall  first  re- 
ceive two  hundred  dollars  in  lieu  of  such  boat  and  tackle.  (Code 
1887,  §  3650;  1889-90,  p.  102;  1901-2,  p.  48.) 

Revisors'  Note. — ^The  words,  '*flfty  bashela  of  shelled  corn,'*  apiieir- 
ing  in  tfae  sixth  sabwliTisioii  of  this  section,  are  used  In  Uea  of  "ta 
barrels  of  c<nv."     This  change  settles  a  much  disputed  question. 

Cited  In  Riggan's  Adm'r  v.  Riegan,  93  Va.  78,  24  S.  E.  920;  Hant 
V.  Leckle,  97  Va.  660,  34  S.  E.  464,  75  Am.  St.  Rep.  798.  The  eIeD^ 
tlon  under  the  section  is  never  exhausted  (section  6547),  and  cannot  be 
waived  (section  6648). 

See  note  to  eectlon  6662;  Burks'  Pleading  and  Practice,  pp.  1!. 
633,  799,  807,  808,  809,  810. 

DlscusBed,  3  Va.  Law  J.  257,  258,  389,  457. 

Sec.  6553.  Additional  articles  which  are  exempted  to  hoiuehidd- 
er,  while  en^ged  in  agricxiiltiire. — ^If  the  householder  be  at  the  time 
actually  engaged  in  the  business  of  agriculture,  there  shall  also  be 
exempt  from  such  levy  or  distress,  while  he  is  so  engaged,  to  be 
selected  by  him  or  his  agent,  the  following  articles,  or  so  many  there- 
of as  he  may  have,  to-wit :  one  yoke  of  oxen,  or  a  pair  of  horses 
or  mules  in  lien  thereof  (unless  he  selects  or  has  selected  a  horse 
or  mule  under  the  preceding  section,  in  which  case  he  shall  be  en- 
titled to  select  under  this  section  only  one),  with  the  necessary 
gearing,  one  wagon  or  cart,  two  plows,  one  drag,  one  harvest  cra- 
dle, one  pitchfork,  one  rake,  and  two  iron  wedges.  (Code  1887, 
§  3651.) 

Discussed,  9  Va.  Law  J.  257,  258. 

See  Burks'  Pleading  and  Practice,  ptp.  12,  633,  799.  807.  SOS, 
809,  810. 

Sec.  6554.  Family  may  use  siich  dead  victuals  and  live  stodc,  ti 
are  necessary. — The  dead  victuals  (or  as  much  thereof  as  may  be 
necessary)  which,  at  the  death  of  any  person,  shall  have  been  laid 
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in  for  consumption  in  his  family,  shall  remain  for  the  use  of  such 
family,  if  the  same  be  desired  by  any  member  of  it,  without  ac- 
count thereof  being  made.  Any  live  stock  necessary  for  the  food 
of  the  family  may  be  killed  for  that  use  before  the  sale  or  distri- 
bution of  the  estate,  and  the  same  shall  not  be  taken  into  account 
by  the  administrator  or  executor  of  said  estate.  (Code  1887, 
§  2649.) 

See  Barks'  PI.  &  Pr.,  p.  808. 

For  W.  Va.  decisions  on  similar  statute,  see  Justis'  Annotations, 
chapter  86,  section  14. 

Sec.  6566.  What  wages  of  a  laboring  man,  who  is  a  honseholder, 
are  exempt. — Wages  owing  to  a  laboring  man  being  a  householder, 
not  exceeding  fifty  dollars  per  month,  shall  also  be  exempt  from 
distress,  levy,  or  garnishment.    (Code  1887,  §  3652.) 

This  exetrnptlon  cannot  be  waived  so  as  to  give  a  lien  by  fl.  fa. 
thereon.     Crump  v.  Com.,  75  Va.  922. 

A  mail  carrier  is  a  "laboring  man."  Farinholt  v.  Luckhard,  90 
Va.  936,  21  S.  E.  817,  44  Am.  St.  Rep.  953.  The  term  "laboring  man" 
includes  all  "householders  who  receive  wages  for  their  services."  Sec- 
tion 6566. 

A  stenographer  is  a  laiborer  within  the  meaning  of  the  Ga.  'exemp- 
tion statute.     Cohen  v.  Alrlch,  62  S.  E.  1016. 

Cited  in  Mahoney  v.  James,  94  Va.  178,  26  S.  E.  384;  Atkinson  v. 
Solenberger,   112  Va.  667,  72  S.  E.  727. 

See  Burks'  Pleading  and  Practice,  pp.  44,  633,  663,  799,  807,  810. 

For  note  upon  constitutionality  of  this  section,  see  9  Va..  Law 
Reg.  458. 

Sec.  6656.  Proceedings  by  execution  debtor  to  have  wages  de- 
clared exempt. — If  summons  in  garnishment  to  enforce  an  execu- 
tion issued  on  a  judgment  obtained  against  a  laboring  man  who  is 
a  householder,  be  served  on  any  employer  of  such  householder,  the 
execution  debtor  may,  after  five  days'  written  notice  to  the  execu- 
tion creditor  and  to  the  employer,  apply  to  the  justice  issuing  such 
execution,  or  to  the  court,  or  judge  thereof  in  vacation,  from  whose 
clerk's  office  such  execution  issued,  as  the  case  may  be,  to  have 
so  much  of  the  wages  of  said  execution  debtor  as  does  not  exceed 
fifty  dollars  per  month  declared  to  be  exempt  from  the  execution. 
Such  application  shall  be  informally  heard  forthwith,  and  if  it  shall 
appear  that  the  wages,  or  any  part  thereof,  are  exempt,  such  court, 
judge,  or  justice  shall  declare  that  the  amount  of  wages  so  found  to 
be  exempt  is  not  subject  to  the  execution.  The  remedy  given  in  this 
section  shall  be  available  to  the  execution  debtor  if  no  summons  in 
garnishment  be  served,  but  notice  of  the  outstanding  execution  is 
otherwise  received  by  the  employer. 

Rervisors'  Note. — This  section  is  new,  and  It  purpose  is  to  give  the 
laboring  man  who  is  a  honsehoder  a  summary  remedy  to  have  his  wajges 
not  exceeding  flfty  dollars  per  month  declared  exempt,  so  that  the  em- 
ployer may  feel  safe  in  paying  the  wages  to  that  extent  when  due,  re« 
gardless  of  the  retnm  day  of  the  summons  in  gMTiishment.  Ofttimes 
heretofore  employers  summoned  in  garnishment  proceedings,  fearing  a 
liability  upon  tliemselves  even  when  die  wages  were  less  than  flfty  dolku« 
per  momth,  or  when  more  than  flfty  dollars  per  month,  fearing  a  liability 
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for  the  whole  amount,  refused  to  pay  the  wages,  or  any  part  thereof,  until 
the  gandshment  proceedings  were  disposed  of.  The  result  was  to  tie 
ap  the  wages  until  the  return  day  of  the  summons  in  gamlshmeiit,  nriiidi 
in  many  cases  caused  much  distress  to  the  laboring  man  and  his  family. 
Under  the  remedy  given  the  laboring  man  by  this  section,  emplor«n 
will  have  no  ground  whatever  for  refusing  to  pay  the  wages,  when  dae, 
to  the  extent  of  the  lawful  exermptlon. 

Sao.  6557.  Protection  of  laboring  men  who  are  householder! 
against  being  deprived  of  the  exemption  under  section  gixtj-five 
hundred  and  fifly-flye. — It  shall  be  unlawful  for  any  person  to  m- 
stitute  or  permit  to  be  instituted  proceedings  in  his  own  name  or 
in  the  name  of  any  other  person,  or  to  assign  or  transfer,  either  for 
or  without  value,  any  claim  for  debt  or  liability  of  any  kind  held 
by  him  against  a  resident  of  this  State  who  is  a  laboring  man  and 
a  householder  for  the  purpose  of  having  payment  of  the  same  or  any 
part  thereof  enforced  out  of  the  wages  exempted  by  section  sixty- 
five  hundred  and  fifty-five  by  proceedings  in  attachment  or  garnish- 
ment in  courts  or  before  justices  of  the  peace  in  any  other  State 
than  in  the  State  of  Virginia,  or  to  send  out  of  this  State  by  as- 
signment, transfer,  or  in  any  other  manner  whatsoever,  either  for 
or  without  value,  any  claim  or  debt  against  any  resident  thereof 
for  the  purpose  or  with  the  intent  of  depriving  such  person  of  the 
right  to  have  his  wages  exempt  from  distress,  levy,  or  garnish- 
ment according  to  the  provisions  of  section  sixty-five  hundred  and 
fifty-five.  And  the  person  instituting  such  suit  or  permitting  such 
suit  to  be  instituted,  or  sending,  assigning,  or  transferring  any 
such  claim  or  debt  for  the  purpose  or  with  the  intent  aforesaid 
shall,  upon  conviction  thereof,  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars,  and  shall,  in  addition  thereto,  be  liable 
in  an  action  of  debt  to  the  person  from  whom  payment  of  the  same, 
or  any  part  thereof,  shall  have  been  enforced  by  attachment  or  gar- 
nishment or  otherwise,  elsewhere  than  in  the  State  of  Virginia, 
for  the  full  amount,  payment  whereof  shall  have  been  so  enforced, 
together  with  interest  thereon  and  the  costs  of  the  attachment  or 
garnishee  proceedings,  as  well  as  the  costs  of  said  action. 

The  amount  recovered  in  such  action  shall  stand  on  the  same 
footing  with  the  wages  of  the  plaintiff  under  section  sixty-five  hun- 
dred and  fifty-five  and  shall  also  be  exempt  and  free  from  any  and 
all  liability  of  the  plaintiff  to  the  defendant  in  the  way  of  set-off 
or  otherwise. 

The  fact  that  the  payment  of  a  claim  or  debt  against  any  person 
entitled  to  the  exemption  provided  for  in  section  sixty-five  hundred 
and  fifty-five  has  been  enforced  by  legal  proceedings  in  some  State 
other  than  the  State  of  Virginia  in  such  manner  as  to  deprive  such 
person  to  any  extent  of  the  benefit  of  s;ich  exemption  shall  be  prim* 
facie  evidence  that  any  resident  of  this  State  who  may  at  any  time 
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have  been  owner  or  holder  of  said  claim  or  debt  has  violated  this 
section.    (1895-6,  p.  324;  1.897-8,  p.  667.) 

See  Burks'   Pleading  and  Practice,  pp.   89,   664,   809. 

Sec.  6668.  Exemption  of  the  wages  of  minors  from  garnishment 
process. — ^The  wages  of  a  minor  shall  not  be  liable  to  garnishment,  or 
otherwise  liable  to  the  payment  of  the  debts  of  parents.  (1897-8, 
p.  599.) 

Sec.  6659.    Garnishment  of  and  levy  of  execution  on  waifes  and 
salaries  of  State  employees. — Unless  otherwise  exempted,  the  wages 
and   salaries   of   all   employees   of  this   State,   other   than    State 
oflScers,  shall  be  subject  to  garnishment  or  execution  upon  any 
judgment  rendered  against  them.    Whenever  the  salary  or  wages 
of  such  employees  as  above  mentioned  shall  be  garnisheed  under 
this  section,  the  process  shall  be  such  as  is  usual  in  other  cases 
of  garnishment,  and  shall  be  served  on  the  judgment  debtor  and 
on  the  Auditor  of  Public  Accounts,  or  other  officer  through  whom 
the  judgment  debtor's  salary  or  wages  is  paid,  and  upon  such  ser- 
vice the  Auditor  or  such  other  officer  shall,  on  or  before  the  re- 
turn day  of  process,  transmit  to  the  clerk  of  the  court  or  justice 
issuing  the  process  a  certificate  showing  the  amount  due  from  the 
State  to  such  judgment  debtor,  up  to  the  return  day  of  the  pro- 
cess, which  amount  said  Auditor  shall  hold  subject  to  order  of 
the  court  or  justice  issuing  the  process.    Said  certificate  shall  be 
evidence  of  all  facts  therein  stated,  unless  the  court  or  justice  di- 
rect that  the  deposition  of  the  Auditor,  or  such  other  officer  through 
whom  the  judgment  debtor's  salary  or  wages  is  paid,  be  taken, 
in  which  event  the  deposition  of  said  Auditor  or  such  other  officer 
shall  be  taken  in  his  office  and  returned  to  the  clerk  of  the  court 
in  which  the  garnishment  is  or  to  the  justice  issuing  the  process, 
just  as  other  depositions  are  returned,  and  in  no  such  case  shall 
the  Auditor  or  other  such  officer  be  required  to  leave  his  office  to 
testify.    In  all  proceedings  under  this  section,  if  the  judgment  be 
for  the  plaintiff,  the  amount  found  to  be  due  the  judgment  debtor 
by  the  State  shall  be  paid  as  directed  by  the  court  or  justice. 
(1899-00,  p.  546;  1902-3-4,  p.  136.) 

Revisors'  Note. — ^The  act  from  which  this  section  is  taken  permitted 
garnishment  of  the  salaries  of  all  State  officials  and  employees.  Tho 
i-evisors  were  of  opinion  that  the  State  should  not  be  garnished  In  any 
case,  but  knowing  that  the  law  had  operated  beneficially  and  effectively- 
as  to  mere  day  laborers  and  employees  of  the  State,  enabling  theni  (o  get 
credit  when  otherwise  they  could  not  have  secured  it,  they  struck  ont  the 
provision  concerning  State  officers  and  limited  the  revised  section  to  em- 
ployees. The  places  of  mere  employees  could,  in  most  instances,  be 
more  readily  supplied  than  those  of  State  officers,  and  if,  for  Instance, 
the  salaries  of  the  Governor,  Attompy-General  and  Judges  could  be  en-> 
tirely  taken  away  by  garnislunent.,  the  State  might  at  some  time  b2  left 
impotent  to  dlschai^e  its  functions. 
See  note  4  Va.  Law  Reg.  848. 
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TITLE  63. 

Bepeal  of  Statutes. 


CHAPTER  276. 
Repeal  of  Acts  of  »  General  Nature. 

6667.  When  this  Code  to  go  Into  discontinuance  ot  any  ptsd- 

eftect,  and  all  acts  ot  a  gen-  ing  case;  of  a  notice,  neof- 

eral  nature  be  repealed.  nizance,    or    process  glto. 

6668.  Acts  passed  by  Oeneral  As-  taken,  or  issued  before  Cod« 

sembly  between  January  9,  In  force;   where  books,  n- 

1918,  and  January  13,^  1920,  cords,  and  papers  in  coitolr 

not  attected.                 *  of  clerks,  to  remain. 

6669.  Effect  of  such  repeal.  6671.  How  persons  in  office  aSect- 

6670.  Nothing  in  Code  to  operate  ed  by  said  repeal. 

Sec.  6567.  When  this  Code  to  go  into  effect,  and  all  acts  of  a  gen- 
eral natnre  be  repealed. — All  the  provisions  of  the  preceding  chap- 
ters shall  be  in  force  upon  and  after  the  thirteenth  day  of  Janaarv, 
nineteen  hundred  and  twenty ;  and  all  acts  and  parts  of  acts  of  a 
general  nature,  in  force  at  the  time  of  the  adoption  of  this  Code, 
shall  be  repealed  from  and  after  the  said  thirteenth  day  of  January, 
nineteen  hundred  and  twenty,  with  such  limitations  and  acep- 
tions  as  are  hereinbefore  or  hereinafter  expressed.  (Code  1887, 
§  4202.) 

Rervlsors'  Note. — ^As  retorted  by  the  revlsors  this  chapter  tui 
January  1,  1919,  as  the  date  for  the  Code  to  go  into  effect,  bat  tiK 
Oeneral  Assembly  amended  the  chapter  and  made  the  date  laniuqf 
18,  1920. 

The  act  of  1862  authorizing  the  voluntary  incorporation  of  bnildiW 
fund  associations  was  an  act  ot  a  general  nature,  and  was  reiiealed  b; 
section  4202  of  the  Code  of  1887.  Crabtree  v.  O.  O.  B.  &  L.  A.,  95  Vi 
670,  29  S.  E.  741,  64  Am.  St.  Rep.  818. 

Section  4202  of  the  Code  of  1887  repealed  act  of  March  9,  1S80,U 
to  the  action  of  ejectment  in  certain  counties,  as  that  act  was  a  genenl 
law.     Carter's  Heirs  t.  Ewards,  88  Va.  206,  13  S.  E.  362. 

An  election  held  July  1,  1886,  under  act  of  February  26,  1186.  ni 
not  invalidated  by  repeal  of  that  act  after  May  1,  1888,  iby  section 420! 
of  the  Code  ot  1887.     Thomas  v.  Com.,  90  Va.  92,  17  S.  E.  788. 

Cited  but  not  construed,  Bertram  t.  Commonwealth,  108  Vt  id!' 
62  S.  E.  969. 

See  remarks  ot  Judge  E.  C.  Burks  on  chapter  206  of  the  Codo' 
1887   (corresponding  to  this  chapter),  2  Barton.  U  Pt.   (2d  Ed.)  U'<' 

Sec.  6568.    Acts  passed  by  Oeneral  Jkaaealtiij  between  Janwi 
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ninth,  nineteen  hundred  and  eighteen,  and  January  thirteenth,  nine- 
teen hundred  and  twenty,  not  alFected. — The  enactment  of  this  Code 
shall  not  affect  any  act  passed  by  the  General  Assembly,  which 
shall  have  become  a  law  after  the  ninth  day  of  January,  nineteen 
hundred  and  eighteen,  and  before  the  thirteenth  day  of  January, 
nineteen  hundred  and  twenty ;  but  every  such  act  shall  have  full  ef- 
fect, and  so  far  as  the  same  varies  from  or  conflicts  with  any  provi- 
sion contained  in  this  Code,  it  shall  have  effect  as  a  subsequent  act, 
and  as  repealing  any  part  of  this  Code  inconsistent  therewith.  (Code 
1887,  §  4203.) 

Act  (Ex.  Bess.  1887,  p.  118)  passed  April  28,  1887,  and  Act  (1887-8, 
p.  486)  passed  March  6,  1888,  amendatory  thereof,  were  not  affected 
by  the  adoption  of  the  Code  of  1887,  and  the  repeal  of  all  acta  and 
parts  of  acts  of  a  general  nature  in  force  at  the  time  of  its  adoption. 
Somers'  Case,  97  Va.  760,  33  S.  E.  381. 

An  act  passed  January  18,  1888,  amending  section  674  of  the  Code 
of  1887  was  given  full  effect  under  this  section,  and  section  674  of 
that  Code  never  fbecame  a  law.  Powell's  EiX'r  v.  City  of  Richmond,  94 
Va.   79,  81,  26  8.  E.  389. 

Section  4203  of  the  Code  of  1887  (same  as  this  section,  with  the 
exception  of  the  dates,)  was  held  to  apply  to  acts  of  a  general  nature, 
and  not  to  acts  of  Incorporation,  which  are  private  acts.  Va.  Dev.  Co.  v. 
Crozep  Iron  Co.,  90  Va.  126,  133,  17  S.  E.  806,  44  Am.  St.  Rep.  893. 

Sec.  6669.  Effect  of  such  repeal. — Such  repeal  shall  not  affect  any 
offense  or  act  committed  or  done,  or  any  penalty  or  forfeiture  in- 
curred, or  any  right  established,  accrued,  or  accruing  before  the 
said  thirteenth  day  of  January,  nineteen  hundred  and  twenty,  or  any 
prosecution,  suit,  or  proceeding  pending  on  that  day,  except  that 
the  proceedings  thereafter  had  shall  conform,  so  far  as  practicable, 
to  the  provisions  of  this  Code;  and  where  any  penalty,  forfeiture, 
or  punishment  is  mitigated  by  those  provisions,  such  provisions 
may,  with  the  consent  of  the  party  affected,  be  applied  to  any 
judgment  to  be  pronounced  after  that  day:  and  such  repeal,  as  to 
any  statute  of  limitations,  under  which  the  bar  of  a  right  of  action 
or  remedy  is  complete  at  the  time  the  repeal  takes  effect,  shall  not 
be  deemed  a  removal  of  such  bar,  but  the  bar  shall  continue,  not- 
withstanding such  repeal.    (Code  1887,  §  4204.) 

This  section  reverses  the  rule  laid  down  in  Scutt's  Case,  2  Va.  Cas. 
64;  Attoo's  Case,  Id.  382;  Leftwich's  Case,  6  Rand.  667;  Pitman's  Case, 
2  Rob.  800,  813.  See,  also,  Pegram's  Case,  1  Leigh  669;  Allen's  Case, 
2  Leigh  727,  731;  Wyatt's  Case,  6  Rand.  694. 

Repeal  of  statute  by  imidicatlon — Not  favored. — A  repeal  of  a 
statute  by  implication  is  not  favored  by  the  courts.  A  statute  will  not 
be  repealed  by  implication  unless  the  latter  statute  Is  so  Inconsistent 
with  the  first  that  they  cannot  stand  together,  or  the  latter  embraces 
the  whole  subject-matter  of  the  first.  Hogan  v.  Gulgon,  29  Grat.  706; 
Fox's  Adm'rs.  v.  Com.,  16  Grat.  1;  McCready  v.  Com.,  27  Grat.  982; 
Davles  v.  Creighton,  33  Grat.  696;  Haynes  t.  Com.,  31  Grat.  96;  Ryan 
v.  Com.,  80  Va.  385;  Pulkerson  v.  Treasurer  of  City  of  Bristol.  95  Va. 
5,  27  8.  E.  815;  Somers'  Case,  97  Va.  759,  33  S.  E.  381. 

General  revision — Preeamptlon  as  to  change  of  old  law. — When 
there  has  been  a  general  revision  of  the  laws,  the  presumption  is  that 
the  old  law  was  not  intended  to  be  changed,  unless  a  contrary  intention 
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plainly  appears  in  the  new.  Harrison  t.  Wiesler,  98  Va.  697,  36  S. 
E.  982. 

Proceedings  confonned  to  new  Oode. — ^A  case  In  which  the  proceed- 
ings were  made  to  conform  to  the  Code  of  1887,  though  the  case  arose 
before  the  same  went  into  effect.  Edmunds'  Ex'r  v.  Bruce,  88  Va.  1007, 
14  8.  E.  840. 

Defense  once  valid  sabsists. — If  a  partyl  shows  a  defense  valid  at 
the  time  It  is  passed  on  by  the  court,  a  subsequent  change  in  the  law 
cannot  deprive  him  thereof.     Curvin  v.  Spraull,  10  Orat.  146,  148. 

Inchoate  ri^ts. — Inchoate  rights  derived  under  a  statute  are  lost 
by  the  repeal  of  the  statute  before  they  are  perfected,  unless  expressly 
saved  by  express  words  In  the  repealing  statute.  Crawford  v.  Halsted, 
&c.,  20  Grat.  211. 

Generally. — See  section  6  and  notes. 

For  W.  Va.  decisions  on  similar  statute,  see  Justls'  Annotations, 
chapter  166,  section  2. 

Sec.  6570.  Nothing  in  Code  to  operate  discontinuance  of  ai^  pend- 
ing case;  of  a  notice,  recognizance,  or  process  given,  taken,  or  inoed 
before  Code  in  force;  where  books,  records,  and  papws  in  cnstody 
of  clerks,  to  remaiiL — ^Although  a  notice,  recognizance,  or  process 
shall  have  been  given,  taken,  or  issued  before  the  day  prescribed  for 
the  commencement  of  this  Code,  it  may,  nevertheless,  be  given, 
taken,  or  returnable  to  a  day  after  such  commencement,  or  to  a 
court  established  by  this  Code  or  the  clerk's  office  of  such  court, 
in  like  manner  as  if  this  Code  had  commenced  before  the  same  was 
given,  taken,  or  issued.  And  nothing  in  this  Code  shall  operate  to 
discontinue  any  cause  or  matter,  civil  or  criminal,  which  shall  be 
depending  and  undetermined  in  any  court  on  the  day  before  this 
Code  takes  effect;  but  every  such  cause  and  matter  shall  be  pro- 
ceeded in,  tried  and  determined  in  such  court,  or  in  the  court  which 
succeeds  to  or  has  its  jurisdiction.  The  papers  and  records  of 
such  causes  and  matters,  and  all  books,  records  and  papers  what- 
ever which  on  the  said  day  may  be  in  the  custody  of  any  clerk  of  a 
court  shall  remain  in  custody  of  the  clerk  of  the  same,  or  of  snch 
court  as  succee'ds  to  or  has  its  jurisdiction.    Code  1887,  §  3125.) 

Sec.  6571.  How  persons  in  ofSce  affected  by  said  repeal.— All  per- 
sons who,  at  the  time  when  the  said  repeal  takes  effect,  shall  hold 
any  office  under  any  of  the  acts  hereby  repealed,  shall  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except  those  offices 
which  may  have  been  abolished,  and  those  as  to  which  a  different 
provision  is  made  by  this  Code.     (Code  1887,  §  4205.) 
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Enactingr  clause. 

Tsuces  on  lands  and  lots,  ground 

rents,  and  rent  charKe. 
Classification     ol     persons     and 

personal   property. 

SCHEDXTLB    A. 
Classification     under     Scliedul^ 

Tax  on  persons. 

SCHEDULE  B. 
Tangible  personal  property. 
Taxes     on      tangible     personal 
property. 

SCHBDULBT  C. 

Personal  property  In  choses  In 

action,  etc. 
Taxas    on    intangible    personal 

property. 

SCHBDUI.B  D. 
Income. 
Tax  on  Income. 

ON   BUSINESS   AND  OTHER 
SUBJECTa 

Tax  on  wills  and  administra- 
tions. 

Tax  on  deeds  and  contracts. 

Tax   on   suits. 

When  tax  to  be  paid. 

Tax  on  seals. 

Tax  on  banks,  banking  associa- 
tions, trust  and  security  com- 
panies. 

Further   provisions  as   to   same. 

Time  of  payment  of  taxes 
against   stockholders. 

Proceedings  for  collection  of 
same. 

Transfer  «>f  stock;  legal  effect 
of  lists  aforesaid. 

Penalty  upon  bank  for  failure 
to  comply  with  act. 

Tax  on  insurance  'companies. 

Reports  to  Commissioner  of  In- 
surance; penalties;  duty  of 
Auditor  of  Public  Accounts. 

Csrtain  local  mutual  fire  Insur- 
ance companies  exempt. 

Property  of  insurance  compa- 
nies to  be  taxed  as  other 
property;  no  tax  except  li- 
cense tax  on  gross  premiums. 

Railway  and  canal  corporationa 

Tax  on  railway  and  canal  oor- 
porations. 
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Express  companies,  refrigera- 
tor, oil,  stock,  fruit  and  other 
car  loaning  and  other  car 
companies,  operatfng  upon 
the  railroads  in  this  State  ex- 
cept sleeping  car,  dining  car, 
drawing-room  car,  and  pal- 
ace car  companiea 

Tax  on  express  companies,  re- 
frigerator, oil,  stock,  fruit 
and  other  car  loaning  and 
other  car  companies,  oper- 
ating upon  the  railroads  in 
this  State,  except  sleeping 
car,  dining  car,  drawing- 
room  car  and  palace'  car 
companies. 

Corpoiattons  operating  steam- 
boats, steamships  or  other 
floating  property  for  the 
transportation  of  passengers 
or   freight. 

Tax  on  (Jtorporatlons  which  op- 
erate steamships,  steamboats 
or  other  floating  property  for 
the  transportation  of  passen- 
gers  or   freight. 

Sleeping  car,  parlor  car,  and 
dining  car  companies. 

Ucense  tax  on  each  sleeping 
car,  parlor  car  or  dining  car 
company. 

In-^orporated  telegraph  and  tele- 
phone  companies. 

Tax  on  incorporated  telegraph 
and  telephone  companies 
owning  or  operating  tele- 
graph or  telephone  lines  in 
this   State. 

License  tax  on  telegraph  and 
telephone  companies,  and  on 
any  firm  or  person  operating 
the  apparatus  necessary  to 
communicate  by  telegraph  or 
telephone. 
.  Water,    heat,    light  and   power 

companies. 
.    Tax     on     water,     heat,     light 
and  power  comp.anies. 

Fees   on   charters. 

Charter   tax. 

Entrance  Tees  for  foreign  cor- 
porations. 

Certain  charter  amendments 
prohibited;  fees  for  amend- 
ments, mergers,   etc. 

How  fees  paid  by  foreign  cor- 
porations; how  preceding 
sections  construed. 

Fees   for   registration. 


*  The  revenue  act.  continued  in  force  by  section  2398  of  the  Code,  and 
commonly  known  as  the  tax  bill,  is  here  printed  with  Its  amendments,  in- 
cluding those  of  the  sepsion  of  1918. 
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9-1%. 


9S. 
99. 


100. 
101. 


102. 


103. 
104. 


lOS. 
106. 


^07. 
108. 


109. 
110. 


111. 


Sec.  Sec- 

42.  Failure  to  make  report  herein-         97. 

before  required. 

43.  Annual   State   franchise    tax. 

44.  Tax  on  inheritances. 

LICENSES. 

46.     Merchants. 

46.  Merchants'  licensea 
46 Vi.  Merchant  on  train. 
46  H  (a)  Oyster  paclters. 
46 <4  (b)  Oyster   packers'   licenses. 

47.  Railroad  and  other  Incorporated 

companies  which  sell  mineral 
or  forest  products  or  other 
articles. 

48.  Commission        merchants        and 

brokers. 

49.  Commission       merchants       and 

brokers'    licenxa. 
60.     Sale   by   peddlers. 
61      Peddlers'  license. 
61  (a).     Lightning  rod   merchant. 

62.  Sale  or  barter  of  patent  rights. 

63.  License    for    sale    or    barter    of 

patent  rights. 

64.  Ixind   agents. 
66.  .  License  on  a  land  agent. 

66.  Book   agents. 

67.  License    on    book   agents. 

68.  Auction     sales;     who     may     sell 

without  a  license. 
E9.     Auctioneer's  account  of  sales. 
60.     What    an    auctioneer    may    do. 
(1.     Classlflcatlon   of   auctioneers. 
62.     Qeneral   auctioneers:    what   they 

may   s«it. 
68.     License  for  general  auctioneers. 
64.     Real  estate  auctioneers. 
66.     Real  estate  aucthineer's  license. 

66.  Tobacco  auctioneers. 

67.  Tobacco    auctioneer's    license. 
67a.  Live-stock   auctioneers. 
67b.  Live-stock    auctioneer's    license. 

68.  Licenses  to  retailers  of  tobacco. 

69.  Junk    dealers,    canvassers,    etc. 

70.  Junk   dealers'  license. 

71.  Common  criers. 

72.  License  to  common  crier. 

73.  Ship-brokers. 

74.  Ship-brokers'    license. 
76.     Stock  brokers. 

76.  License  to  stock  brokers. 

77.  Private  bankers. 

78.  LIceiise  to  private  bankers. 

79.  Pawnbrokers. 

80.  Pawnbrokers'    license. 

81.  Lending    money    on    household 

goods,    etc. 

82.  License  on  a  building  and  loan 

association    or    company. 

83.  Insurance   brokerti. 

84.  Licenses — insurance    brokers. 
8R.     Mercantile  agencies. 

86.  Licenses  to  mercantile  agencies 
86 H.  Colinction  agencies  defined;  li- 
cense for.  126. 

87.  Undertakers.  126. 

88.  Undertaker's  license.  127. 

89.  Civil   and    electrical    engineers. 

90.  Contractors.  128. 

91.  Licenses  to  contractors.  129. 

92.  Archltfcta.  130. 
92 K.  License  to  keep  a  hotel.  131. 

93.  HnuRQs     of     private     entertain-  132. 

ment.   etc. 

94.  What     constitutes    a     house     of       133. 

private   entertainment.  134. 

9.1.  License  to  keep  a  house  of  pri- 
vate  entertainment.  136. 

96  What  constitutes  an  eating 
house.  z' 
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License      to      keep      m   ettlu 

house. 
Exempting  persons  condoctliu! 

temporary  eating    or  lodflnt- 

houses,    horse-lota,  and  tot- 

fectioneries        at       nll^oui 

gatherings   from   liceiue  W 
What  constitutes  a   bowliniB- 

loon. 
License   to    keep   a    bowliot  »■ 

loon. 
What      constitutes      a   billltrd 

room. 
License   to  billiard   saloons  ut 

pool    rooms 
What     constitutes     a  bajitelta 

saloon. 
License   to   a   bagatelle  nlooi. 
Property  used  in  )iceii!«d  busi- 
ness  taxable. 
Theatres,    public    performancei 

exhibitions,  etc. 
Licenses  to  theatres,  publlr  ptr- 

formances,    exhibitions,  etc. 
lOOVi-  Moving  picture  macbioes,  pbo- 

nographs,  etc. 
Circus,       menagerie,     carnlnl 

shows,  etc. 
Separate   license   for  shows  «• 

scribed    in   preceding  section: 

duties   of   police. 
License    for    shows,  ctrcuses  or 

menageries. 
License  for  circuses,  carnivals. 

etc.,   held  during  fairs. 
Hobby-horse    machines,  merr)- 

go-round,  and  other  like  m- 

chines. 
License     to     hobby-fcorse   nu^ 

chines,    merry-go-roun4  as" 

other   like   machines. 
IIIH.  License    to    permanent  P»«» 

for   public   amusement. 

112.  License    to    public    rooms  ana 
skating  rinks. 

113.  Public  rooms.  ,, 
113  H-  Soft  drinks,  manufacture,  saw 

Attorneys,    physicians  ana  <"» 

tlsts.  ^   _., 

Attorney  at  law;  where  he  ma; 

Licenses  to  attorneys  at  law. 
Dentists. 

License  of  dentists. 
118a.  Veterinary    surgeons. 
119.     Venders    of    medicines,   saivei 
liniments,  etc.  .,.i,.o 

License  to  venders  of  mcillcin's. 

salves,   liniments,  etc. 
Daguerrean  and  photograpn  ar 

tlsts   and    their  agents. 
License  of  daguerrean  and  pn»- 
tograph    artists  and  agen» 

Stallions  and  ii^<'^'f-.^mm 
Licenses  to  owners  of  st*'"" 

and  jackasses. 
License   on   bulla     .     „. 
Agents  for  renting  ''<'"'**.uii« 
Ucense    to    agents  fof  «"""* 

houses. 
Labor  agents.  „ 

Licenses  to  labor  "f*";!;,!,.. 
Persons    opeiating  1;?°?"'^ 
Storage   and   ImpoundinB-     |^. 
Licenses    for    storage   «no 

pounding. 
Livery   stables.        .,.«.  licep- 
Llcenses   to   livery  sW'* 

era.  „iiiii«  " 

Licenses    to    pers<"is  ?«,"g  oa- 

offering    to   sell  sfJJ™ 

chines  and  accessories- 


114. 

116. 

116. 
117. 
118. 


120. 
121. 


122. 


123. 
124. 
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Sec.  Sec. 

136.  Agents    for   the   sale    of    manu-  141.     Ucense    tax    upon    gypsies,    etc. 

factured    implements    or    ma-  (Repealed.) 

chines    by    rutail    other    than  142.     Social  club  license.    (Repealed.) 

sewingr  machines. 

137.  License    to    agents    for    the   sale  GENERAL  PROVISIONS. 

of    manufactured    implements 

or    machines    by   retail   other  143.     Tax   on   each    business   engaged 

than   sewing  machines.  in. 

138.  License  tax  on  peddlers  of  man-  144.     Aggrieved   corporation  may  ap- 

ufactured      Implements      and  peal;    penalty    for    failure    to 

machines   other    than   sewing  malce     report;     duty     of     the 

machines,  and  on  peddlers  of  Corporation  Commission; 

«oolcing    stoves    and    ranges  penalty    for    failure    to    pay 

and  clocks.  taxes. 

139.  Licenses  on  slot  machines.  14B.     School    taxes    to    be    separately 

140.  License    on    dealers    in    pistols,  assessed   and   paid   In   money. 

dirks  or  bowie  knives.  146.     Inconsistent   acts   repealed. 

An  Act  to  raise  revenue  for  the  support  of  the  goTenunent  and  poMlc 
tree  schools,  and  to  pay  the  interest  on  the  public  debt,  and  to  piO- 
Tide  a  special  tax  for  pensions  as  authorized  bjr  section  189  of  the 
Consatntlon.    Apiwoved  April  16,  1908. 

1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  the 
taxes  on  persons,  property,  and  Incomes  for  the  year  commencing  the 
first  day  of  February,  nineteen  hundred  and  three,  and  each  year  there- 
after, and  on  licenses  to  transact  business  shall  be  as  follows: 

If  the  construction  of  a  revenue  statute  is  doubtful,  the  instructions 
Issued  by  the  Auditor  of  Publlo  Accounts  to  the  commissioners  of  the  revenue 
who  are  to  put  the  statute  Into  operation  are  entitled  to  great  weight. 
Com.  V.  Armour  &  Co.,  118  Va.  242,  87  S.  E.  610. 

Sec  a,  Taxes  on  lands  and  loto,  ground  rents,  and  rent  charge, — 
On  tracts  of  land  and  lots,  and  the  ImproTements  thereon,  not  exempt 
from  taxation,  ground  rents  and  rent  charge,  there  shall  be  a  tax  of  ten 
cents  on  every  hundred  dollars  of  the  assessed  value  thereof,  which 
shall  be  applied  to  the  support  of  the  public  free  schools  of  the  State. 

Se6  section  2206  of  the  Code. 

As  to  ground  rents,  see  section  2246  of  the  Code. 

Sec.  8.  dassiflcation  ct  persons  and  personal  property. — ^The  tax- 
able subjects  shall  be  classified  by  schedules  as  follows — to- wit: 

Schedule  A. 

Sec.  4.  dassiflcation  under  Schedule  A. — ^The  classification  under 
Schedule  A  shall  be  as  follows — to-wlt: 

First  The  number  of  white  male  inhabitants  who  have  attained 
the  age  of  twenty-one  years,  except  those  pensioned  by  this  State  for 
military  services. 

Second.  The  number  of  colored  male  inhabitants  who  have  attained 
the  age  of  twenty-one  years,  except  those  pensioned  by  this  State  for 
military  services. 

Sec.  5.  Tax  on  persons. — ^Upon  every  male  person,  classified  In 
Schedule  A,  there  shall  be  a  tax  of  one  dollar  and  fifty  cents,  of  which 
one  dollar  shall  be  for  aid  of  the  public  free  schools,  and  fifty  cents 
shall  be  returned  and  paid  into  the  treasury  of  the  county  or  city  in 
which  It  shall  have  been  collected. 

Schedule  B. 

Sec.  d.     Tangible  personal  property. — The  classification  under  Sched- 
ule B  shall  be  as  follows: 

(1)  The  aggregate  number  of  horses,  mules,  asses,  and  Jennets, 
and  the  value  thereof. 
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(2)  The  number  of  cattle,  and  the  value  thereof. 

(3)  The  number  of  sheep  and  goats,  and  the  value  thereof. 

(4)  The  number  of  hogs,  and  the  value  thereof. 

(6)  The  aggregate  number  and  value  of  all  family  carriages,  stage 
coaches,  carts,  wagons,  carry-logs,  spring  wagons,  carryalls,  gigs,  bug- 
gies, sleighs,  automobiles,  bicycles,  and  vehicles  of  like  kinds,  to  either 
of  those  numerated. 

(6)  The  aggregate  value  of  all  books  and  pictures,  except  so  far 
as  the  same  are  exempt  by  law. 

(7)  The  aggregate  value  of  all  tools  of  mechanics. 

(8)  The  aggregate  value  of  all  farming  Implements. 

( 9 )  The  aggregate  value  of  all  felled  timber,  railroad  ties,  telegraph, 
telephone  or  electric  light  poles,  piles,  mine  props,  cord  wood,  hoop- 
poles,  staves,  and  bark  which  has  been  felled  for  sale  by  other  tbas 
the  owner  of  the  land  upon  which  it  has  been  felled  within  twelve  montiu 
preceding  the  first  day  of  February  of  each  year. 

(10)  The  number  of  watches  and  clocks,  and  the  value  thereof. 

(11)  The  aggregate  number  and  value  of  pianofortes,  melodeom, 
harps,  organs,  and  musical  instruments  of  all  kinds. 

(13)  The  aggregate  value  of  all  household  and  kitchen  tumitore. 

(14)  The  aggregate  value  of  gold  and  silver  plate,  plated  ware, 
diamonds,  cameos,  or  other  precious  stones  or  precious  metals  used  as 
ornaments  or  jewelry,  not  including  such  subjects  as  are  embraced  1b 
any  other  number  of  this  schedule. 

(15)  The  aggregate  value  of  grain,  tobacco,  and  other  agricultural 
productions  In  the  hands  or  possession,  legal  or  constructive,  of  a  pur- 
chaser. 

(16)  The  number  of  boats  or  water  crafts  under  five  tons  burthen, 
used  for  business  or  pleasure,  and  the  aggregate  value  thereof. 

(17)  The  number  of  all  ships,  tugboats,  barges,  boats,  or  other 
water  crafts  of  five  tons  burthen  and  over,  and  all  other  floating  prop- 
erty not  required  to  be  assessed  by  the  State  Corporation  Commission, 
used  for  business  or  pleasure,  and  the  aggregate  value  thereof,  with 
their  tackle,  rigging,  and  furniture  and  all  else  that  pertains  to  th'em,  or 
of  any  share  or  Interest  therein,  though  the  said  ships,  or  other  water 
craft,  or  any  of  them,  may  not  be,  at  the  time  when  the  assessments  are 
made,  in  the  waters  of  Virginia. 

(18)  The  aggregate  value  of  all  shot-guns,  rifles,  muskets,  and  other 
fire-arms,  bowie  knives,  dirks,  and  all  weapons  of  a  similar  kind;  pro- 
vided, that  all  fire-arms  Issued  by  the  State  to  members  of  volunteer 
companies,  or  for  purposes  of  police,  shall  not  be  listed  for  taxation. 

(19)  The  value  of  all  seines,  pound  nets,  fykes,  weirs,  or  other  de- 
vices for  catching  fish. 

(20)  The  value  of  all  toll  bridges,  turnpikes  and  ferries,  except 
steam  ferries,  owned  and  operated  by  a  chartered  company. 

(21)  The  value  of  all  poles,  wire,  switchboards,  et  cetera,  telephone 
or  telegraph  Instruments,  apparatus,  et  cetera,  owned  by  any  person,  flm, 
or  association  or  company  (not  incorporated). 

(22)  The  aggregate  value  of  all  other  tangible  personal  property 
not  specifically  enumerated  in  this  or  other  schedules,  and  not  exempt 
from  taxation;  provided,  that  grain,  tobacco,  and  other  agricultural 
productions  in  the  hands  of  a  producer  of  the  same  are  hereby  declared 
exempt  from  taxation  as  property  uner  this  schedule.    (1910,  p.  487.) 

Sea  7.  Taxes  on  timglble  personal  property. — On  all  personal  prop- 
erty mentioned  In  this  schedule  there  shall  be  a  tax  of  ten  cents  on 
every  hundred  dollars  of  the  assessed  value  thereof,  which  shall  be 
applied  to  the  support  of  the  public  free  schools  of  this  State. 

See  section  2205  ot  the  Code. 
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Schednle  O. 

Sec.  8.  Peraonal  property  In  choees  in  action,  etc — The  classifica- 
tion under  "Schedule  C"  shall  be  as  follows: 

First.  Bonds  (except  bonds  of  the  United  States),  notes,  and  other 
evidences  of  debt,  including  bonds  of  other  States  than  Virginia,  bonds 
of  counties,  cities  and  towns  located  outside  of  the  State  of  Virginia,  bonds 
of  railroad  and  canal  companies  and  other  corporations,  bonds  of  indl- 
Tiduals  and  all  demands  and  claims,  however  evidenced,  whether  se- 
cured by  mortgage,  deed  of  trust.  Judgment,  or  otherwise,  or  not  so 
secured. 

The  commissioner  shall  require  each  person,  natural  or  artificial, 
residing  in  his  district,  city  or  town,  to  make  out  and  deliver  to  said 
commissioner  a  list  in  detail  of  the  date,  amount  for  which  originally 
given,  but  not  the  name  c^  the  debtor,  the  dates  and  amounts  of  the 
credits  thereon,  the  balance  due,  and  the  time  of  payment  of  all  {>ond8, 
notes  and  other  evidences  of  debt  owing  to  such  person  in  excess  of 
one  hundred  dollars,  and  a  statement  of  the  aggregate  amount  of  all 
bonds,  notes,  and  other  evidences  of  debt  under  one  hundred  dollars 
each.  The  Auditor  of  Public  Accounts  shall  furnish  the  necefssary 
blanks  tor  such  lists  and  statements  to  the  commissioner  of  the  revenue. 

The  list  and  statement  shall  be  signed  and  sworn  to  by  the  tax- 
payer before  the  commissioner  of  the  revenue  or  some  notary  public, 
or  some  person  euthorized  to  administer  oaths,  who  shall  certify  that 
said  list  was  signed  and  sworn  to  before  him.  The  commissioner  shall 
sign  the  lists  and  determine  the  value  of  the  bonds,  notes  and  other 
evidences  of  debt  therein  enumerated,  subject  to  an  appeal  from  his 
valuation  to  the  circuit,  county  or  corporation  court.  The  said  list  and 
statement  shall  include  bonds  of  railroad  and  canal  companies,  bonds 
of  counties,  cities,  towns,  located  outside  of  the  State  of  Virginia,  and 
bonds  of  other  States  and  corporations,  bonds  of  Individuals,  and  all 
demands  and  claims,  however  evidenced,  whether  due  or  not,  from 
debtors  residing  out  of  or  within  the  State,'  city  or  county,  whether 
secured  by  a  deed  of  trust  or  by  judgment  or  not,  deducting  from  the 
aggregate  amount  thereof  all  such  bonds,  demands  or  claims  not  other- 
wise deducted  owing  to  others  as  such  principal  debtor,  and  not  as  a 
guarantor,  endorser  or  surety;  but  not  deducting  any  voluntary  obliga- 
tion nor  any  money  that  may  be  due  to  others  on  account  of  the  purchase 
of  securities  which  are  non-taxable;  but  no  bond,  demand  or  claim  cota- 
stituting  a  part  of  the  capital,  as  defined  in  this  act  of  the  business 
done  out  of  this  State,  or  any  capital  used  by  any  merchant  or  manu- 
facturer, and  taxed  under  this  act,  shall  be  Included  in  this  section. 
No  credit  shall  be  given  for  debts  due,  nor  deductions  made,  unless 
such  taxpayer  shall  append  to  said  list  an  inventory  showing  the  persons 
and  address  to  whom  said  demands  or  debts  are  owinc  and  the  amount 
of  each. 

The  list  and  statement  herein  provided  for  shall  be  delivered  by 
said  commissioner  to  the  clerk  of  the  circuit,  county  or  corporation 
court  of  his  county  or  city,  who  shall  file  the  same  in  his  office, 
properly  labeled,  keeping  the  list  for  each  year  separate.  If  any  person, 
firm  or  corporation  shall,  with  a  view  to  evade  the  payment  of  taxes, 
fail  or  refuse  to  make  out  and  deliver  under  oath  such  list  and  state- 
ment as  herein  provided  for  of  any  such  bonds,  notes  or  other  evidences 
of  debt,  then  the  omitted  evidences  of  debt  shall  not  be  recoverable, 
by  action  at  law  or  suit  in  equity  in  any  of  the  courts  of  this  Com- 
monwealth or  by  any  legal  process,  or  by  sale  under  deed  of  trust,  or 
otherwise,  until  they  shall  have  been  reported  for  assessment  and  the 
taxes  paid'  thereon  for  the  years  that  tbey  should  have  been  paid,  with 
an  addition  of  fifty  per  centum  of  the  amount  of  said  unpaid  taxes; 
and  the  failure  to  make  out  such  list  and  statement  to  the  said  com- 
missioner shall  be  taken  as  prima  facie  evidence  of  the  intention  to 
80  evade  payment  of  taxes. 

But  where  in  any  action  at  law  or  suit  in  equity  it  is  ascertained 
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that  there  are  unpaid  taxes  and  penalties  on  the  evidence  of  debt 
sought  to  be  enforced,  and  the  suitor  makes  affldaTlt  that  he  la  unable 
to  pay  these  taxes  and  penalty,  but  Is  willing  tor  the  same  to  be  paid 
out  ot  the  first  recovery  on  the  evidence  of  debt,  the  court  shall  bave 
authority  to  enter  as  a  part  of  any  judgment  or  decretal  order  in 
said  proceedings  that  the  amount  of  taxes  and  penalties  due  and  owing 
shall  be  paid  to  the  proper  officer  out  of  the  first  collection  on  aaid 
judgment  or  decree. 

Second.  All  capital  of  persons,  firms  and  corporations  emplored 
In  a  trade  or  business  not  otherwise  taxed;  and,  in  case  of  a  corpora- 
tion when  all  of  such  capital  is  taxed  by  this  State,  the  shares  ot  iU 
stock  In  the  hands  of  individual  shareholders  shall  not  be  further  taxed 
for  State  purposes.  But  real  estate  belonging  to  such  persons,  firm* 
and  corporations  shall  not  be  held  to  be  capital,  but  shall  be  listed 
and  taxed  as  real  estate. 

Capital  as  used  in  the  tax  laws  shall  be  defined  as  follows: 

1.  Inventory  of  stock  on  hand,  which  shall  Include  all  raw  materials 
for  use  of  the  business,  whether  at  the  place  of  business,  in  storage,  or 
elsewhere  in  the  State. 

2.  The  excess  of  bills  and  accounts  receivable  over  bills  and  accounts 
payable. 

3.  All  machinery  and  tools  not  taxed  as  real  estate. 

4.  Money  on  hand  'and  on  deposit. 

6.  All  other  property  of  any  kind  whatsoever.  Including  all  chosei 
in  action,  equities,  demands  and  claims. 

Capital  used  or  employed  in  business  as  above  defined  shall,  vher- 
ever  the  laws  of  this  State  require  a  tax  on  capita,  be  taxed  at  tlie 
rate  prescribed  by  law. 

Every  person,  firm  and  corporation  engaged  in  a  business  whoee 
capital  is  subject  by  the  laws  of  this  State  to  taxation,  is  hereby  re- 
quired to  keep  accounts  showing  the  above  items,  which  shall  at  all 
times  be  open  to  the  Inspection  of  the  commissioners  of  the  reveDoe, 
the  examiners  of  records,  local  boards  of  review,  and  the  State  ad- 
visory board  of  taxation;  and  every  such  person,  firm  or  corporation 
shall  be  required  to  make  a  return  under  oath  to  'the  commisdoner 
of  the  revenue,  on  forms  prescribed  by  the  Auditor  of  Public  Accoonts, 
showing  the  Items  of  capital  as  above  defined,  and  also  the  bills  and 
accounts  payable  which  were  used  as  deductions  in  order  to  ascertain 
the  amount  under  section  2  in  the  above  definition  of  capital,  and  the 
names,  addresses,  of  the  parties  to  whom  said  bills  and  accounts  are 
due,  and  the  various  amounts  constituting  said  indebtedness,  and  Bbill 
further  certify  that  such  indebtedness  was  made  in  the  usual  courae 
of  business  of  said  company,  firm  or  corporation. 

Nothing  herein  shall  prevent  cities  and  towns  of  this  Conunonwealth 
from  imposing  a  license  tax  on  merchants,  mercantile  firms  or  cor- 
porations based  on  their  purchases.  In  pursuance  of  their  respective 
charters,  or  of  the  general  laws  of  the  State  for  the  government  of  cities 
and  towns 

Where  any  person,  firm  or  corporation  domiciled  and  doing  busi- 
ness in  this  State  maintains  a  branch  of  such  business  outside  of  tUs 
State,  no  part  of  the  capital  of  such  person,  firm  or  corporation  per- 
manently invested  in  any  such  branch  of  its  business,  nor  any  intan- 
gible assets,  arising  from  business  originating  at  any  such  branch  sod 
transacted  outside  of  this  State,  shall  be  considered  as  situated  l« 
this  State  for  the  purpose  of  taxation  or  be  assessed  with  taxes  in 
this  State— any  statutory  provisions  or  rule  of  construction  to  the  con- 
trary notwithstanding — it  being  the  intent  and  purpose  of  this  pro* 
vision  to  exact  ot  citizens  of  this  State  no  higher  or  greater  tax  than 
that  exacted  of  non-residents  doing  business  in  this  State. 

The  situs  for  the  taxation  of  the  stock  on  hand,  raw  materials  for 
nse  in  business,  whether  at  the  place  of  business,  in  storage,  or  else- 
where, and  machinery  and  tools  not  taxed  as  real  estate,  as  prortdsa 
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in  this  schedule,  shall  be  the  county  or  Incorporated  community  In 
which  they  are  physically  located.  Which  items  of  capital  shall  be 
taxed  by  su«h  localities  as  other  capital  is  taxed  by  localities,  at  the 
rate  prescribed  by  law,  and  not  as  tangible  personal  property,  and  it 
«hall  be  the  duty  of  the  said  person,  firm  or  corporation  to  make  returns 
of  such  capital,  stating  the  county  or  city  where  located,  to  the  com- 
missioner of  revenue  at  the  point  in  the  State  wherein  the  person  re- 
sides, wherein  the  principal  offices  of  the  partnership  or  corporation 
is  located  in  this  State;  and  If  any  of  the  said  items  contained  in  classes 
one,  three  and  four  in  the  above  definition  of  capital  be  located  in  any 
county  or  city,  other  than  In  that  in  which  the  said  return  is  required 
to  be  made,  then  the  commissioner  of  the  revenue  to  whom  such  return 
is  made  shall  make  two  copies  thereof  and  shall  forward  one  copy  to 
the  commissioners  of  the  revenue  at  the  points  where  said  property  is 
located,  and  one  copy  to  the  Auditor  of  Public  Accounts,  and  the  com- 
missioners of  the  revenue  receiving  same  shall  enter  upon  their  books 
such  of  said  property  as  may  be  located  in  their  county  or  city  for  tax- 
ation, as  other  capital  is  listed,  and  shall  assess  the  same  as  required 
hy  section  four  hundred  and  ninety-two  of  chapter  twenty'-four  of  the 
Code  of  Virginia,  as  amended. 

Provided,  however,  that  whenever  any  of  the  items  in  said  clauses 
one.  three  and  four  shall  be  located  at  a  point  or  points  other  than 
that  in  which  the  return  is  made,  and  whenever  any  deduction  of 
bills  and  accounts  payable  shall  be  allowed  any  taxpayer,  the  entire 
amount  of  such  bills  and  accounts  payable  shall  not  be  deducted  from 
the  amount  of  capital  assessed  where  such  return  is  made,  but  the 
same  shall  be  distributed  in  such  ratable  proportion  as  the  value  ot 
the  capital  located  in  such  other  point  or  points  shall  bear  to  the 
entire  amount  of  capital  assessed  against  the  taxpayer.  The  commis- 
sioner of  the  revenue  to  whom  the  return  is  made  shall  certify  the 
proper  ratable  amount  of  such  deduction  to  the  commissioner  of  the 
revenue  at  such  other  point  or  points,  who  shall  accordingly  deduct 
said  amount  from  the  value  of  the  property  assessed  In  his  Jurisdiction. 

In  making  return  of  capital   in  'business  according  to  the   method 
defined  above  the  return  shall  be  made  as  of  February  the  first,  pro- . 
Tided  the  taxpayer  at  his  option  may  make  return  as  shown  by  average 
of  February  the  first  of  the  current  year  and  August  first  preceding. 

Third.  The  value  of  the  principal  of  personal  estate  and  credits 
other  thaji  tangible  personal  property  and  money  under  the  control 
of  a  court  receiver  or  commissioner,  in  pursuance  of  an  order,  judg- 
ment or  decree  ot  any  court,  or  in  the  hands  or  under  the  control  ot 
an  executor,  administrator,  guardian,  trustee,  agent,  or  other  fiduciary; 
and  the  principal  estate  and  credits  other  than  tangible  personal  prop- 
erty and  money  deposited  to  the  credit  of  any  suit  and  not  in  the  hands 
of  a  receiver  or  other  fiduciary. 

Fourth.  All  money  other  than  money  used  or  employed  in  any 
trade  or  business  not  otherwise  taxed  on  deposit  with  any  bank  or 
other  corporation  or  firm  or  persons,  or  in  the  possession  or  under 
control  of  the  owner,  whether  such  money  be  actually  in  or  out  of  this 
State  and  belonging  to  a  citizen  of  this  State,  which  shall  include  cer- 
tificates of  deposit  of  anjr  bank,  banking  association,  trust  or  security 
company;  provided,  that  money  as  herein  defined,  shall  not  be  liable 
to  taxation  by  any  of  the  counties,  cities,  towns,  school  districts  or 
other  local  sub-divisions  of  this  State.  All  money  under  the  control  of 
a  court  receiver  or  commissioner  in  pursuance  of  an  order,  judgment 
or  decree  of  any  court  or  in  the  hands  or  under  the  control  of  an  ex- 
ecutor, administrator,  guardian,  trustee,  agent,  or  other  fiduciary;  and 
all  moneys  deposited  to  the  credit  of  any  suit,  and  not  in  the  hands  of  a 
receiver  or  other  fiduciary. 

Fifth.  All  shares  of  stock  of  corporations  or  joint  stock  companies, 
except  such  corporations  and  joint  stock  companies  all  of  whose  capital 
M  taxed  by  this  State,  or  which  pay  a  franchise  tax  in  this  State,  and 
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banks,  banking  associations,  trust  and  security  companies,  and  Insaranct 
companies,  which  are  otherwise  taxed  In  this  State. 

Sixth.  All  bonds  of  counties,  cities  and  towns,  or  other  political 
sub-dlTlslons  of  this  State. 

2.  This  act  shall  be  In  force  on  and  after  February  first,  nineteen 
hundred  and  nineteen.  (1908,  p.  322;  1916,  pp.  98,  160;  1916,  p.  65^; 
1918,  p.  171.) 

The  word  "capital"  as  defined  in  sub-section  4  applies  as  well  to  cor- 
porations as  to  individuals  conducting  the  same  business.  Brldgewater  Han. 
Co.  V.  Funl<houser.  lie  Va.  476.  79  S,  E.  1074.  19  Va.  L.  Reg-  830  and  note. 
(Decided  before  the  amendments  of  1915  and  subsequent  amendments.) 

The  meaning  of  the  word  "capital"  as  defined  in  sub-section  4  of  thl> 
section  was  intended  to  apply  also  to  capital  as  used  in  sub-sections  2  and  >. 
BridRewater  Man.  Co.  v.  Funkhouser.  115  Va,  476,  79  S.  E.  1074,  19  Va.  L.  Reg. 
830  and  note.  (Decided  before  the  amendments  of  1916  and  subsequent 
amendments.) 

The  capital  employed  in  the  business  of  a  miller  is  taxable  under  this 
section.  BrldKewater  Man.  Co.  v.  Funlchouser.  115  Va.  476.  79  S.  E.  1074,  19 
Va.   U   ReK.    $30  and   note.      (Decided   in    1913.) 

The  capital  whicli  is  taxable  is  the  amount  invested  in  the  business,  and 
not  the  nominal  capitalization  of  the  company  whlcii  is  divided  into  shares 
and  sold  to  the  stoclcholders.  Brldgrewater  Man.  Co.  v,  Funlchouser,  US  Va. 
476.  79  S.  B.  1074.  19  Va.  L.  Reg.  830  and  note.  (Decided  before  the  amend- 
ments of  1915  and  subsequent  amendments.) 

Under  the  definition  of  the  word  "capital"  appearing  in  this  section  a« 
it  stood  in'  Acts  1908,  p.  322,  it  was  held  that  tangible  property  of  a  manu- 
facturer on  hand'  for  the  purpose  of  manufacture  or  sale  shonid  be  listed  as 
"capital"  under  Schedule  C  and  not  as  tangible  personal  property  under 
Schedule  B.  Furthermore,  that  moneys  and  credits  of  all  Iclnds  actively 
used  and  employed  in  the  business  should  Itlcewise  be  listed  as  ''capital 
Com.  V.  United  Cig.  Machine  Co..  119  Va.  447.  89  S.  E.  985. 

Under  this  section  as  it  stood  in  Acts  1908.  p.  322.  it  was  held  that  the 
"caDital"  of  a  foreien  manufacturing^  corporation  was  taxable  in  this  State 
where  every  function  of  the  company's  corporate  existence  was  performed 
here  exclusively,  except  the  sinKle  formal  act  of  auditing;  the  company's 
accounts,  and  where  the  evidences  of  the  "credits"  were  all  lodged  and  kept 
in  the  company's  offlce  located  In  this  State.  The  third  sub-division  of  the 
section  an  it  appears  In  the  act  above  referred  to  was  held  to  apply  to  cor- 
porations, foreign  or  domestic,  which  were  engaRed  In  the  manufacturing 
business  in  this  State.  Com.  v.  United  Clg.  Machine  Co..  119  Va.  447.  89 
S.   TC.   935. 

Under  the  provisions  of  this  section  and  sections  2307.  2308  and  titi  of 
the  Code,  money  arising  from  the  sale  of  a  debtor'^  personal  property  at  the 
suit  of  creditors  and  on  deposit  In  banlc,  is  amenable  to  taxes  before  a  report 
of  debts  has  been  made,  but  not  after.  Myers  v.  Com.,  110  Va.  600,  6(  S.  E. 
824.     (Decided  in  1910.) 

The  "moneys  and  credits  actively  used  and  employed  In  carrying  on  the 
trade  or  business"  are  all  taxable  though  a  part  of  the  money  may  hare 
been  borrowed.  No  deduction  can  be  made  on  that  account.  Bridgewater 
Man.  Co.  v.  Funl<house'r.  116  Va.  476,  79  S.  E.  1074,  19  Va.  L..  Reg.  830  and  note 
(Decided   before    the   amendments   of  1915   and   subsequent   amendments.) 

Under  this  section  as  it  stood  in  Acts  1908,  p.  322,  it  was  held  that  while 
It  required  the  commissioner  of  the  revenue  to  list  the  property  of  personfc 
natural  or  artificial.  rp>ldlnK  In  his  district,  yet  section  494  of  the  Code  of 
1887  (section  2310  of  this  Code)  contemplates  not  only  that  the  property  of 
persons  residing  In  the  commissioner's  district,  but  also  that  of  persons. 
Arms  and  corporations  that  reside  or  do  bnaliica*  In  his  district,  or  kave  o 
ofllce  therein  shall  be  listed  by  the  commissioner.  Com.  v.  United  Cig.  Machine 
Co..   119  Va.  447.  89  S.  E.  936. 

Sec.  9.  Taxes  on  IntangtUe  personal  property. — ^The  taxes  on  III- 
tangible  personal  property  shall  be  as  follows:  On  all  property  embf**** 
In  classes  one,  three  and  five  In  this  schedule,  there  shall  be  s  tax  oi 
sixty-five  cents  on  every  hundred  dollars  of  the  assessed  value  thereot. 
and  on  all  property  embraced  in  class  two  of  this  schedule,  there  shwl 
be  a  tax  of  seventy  cents  on  every  hundred  dollars  of  the  assesse* 
value  thereof,  which  shall  be  paid  Into  the  State  treasury  and  appUw 
to  the  payment  of  the  expenses  of  the  government.  And  any  city  » 
this  State  may  levy  a  tax  on  such  property  assessed  to  residents  therwn 
at  a  rate  not  to  exceed  thirty  cents  on  the  one  hundred  dollars  on  tn* 
assessed  valuation  thereof;  and  the  board  of  supervisors  of  any  countr 
may  levy  a  district  road  tax  on  such  property  assessed  to  residenw 
In  any  magisterial  district  proposed  to  be  taxed  for  district  purpoM" 
to  be  used  exclusively  for  the  construction  and  repair  of  pablic  roaai 
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and  bridges  located  within  the  maglBterlal  district  In  which  said  levy 
Is  laid  at  a  rate  not  to  exceed  thirty  cents  on  the  bne  hundred  dollars 
of  assessed  valuation  thereof,  but  this  clause  shall  not  be  considered 
to  authorize  the  board  of  supervisors  of  any  county  to  levy  such  tax 
against  the  residents  of  any  Incorporated  town  within  such  magisterial 
district  which  maintains  its  own  roads;  and  any  Incorporated  town  )fi. 
this  State  which  is  exempt  by  statute  or  by  the  express  provision  of  its 
charter  from  the  payment  of  district  road  taxes,  or  which  maintains  its 
own  roads,  free  of  expense  to  the  magisterial  district,  may  levy  a  tax  on 
such  property  assessed  to  residents  therein  at  a  rate  not  to  exceed  thirty 
cents  on  the  one  hundred  dollars  of  assessed  valuation  thereof. 

On  all  property  embraced  In  class  four  in  this  schedule  the  tax  shall 
be  as  provided  by  law.  On  all  property  embraced  in  class  six  in  this 
schedule  there  shall  be  a  tax  of  thirty-five  cents  on  every  one  hundred 
dollars  of  the  assessed  value  thereof,  which  shall  be  paid  Into  the  treas- 
ury of  the  State.  Provided,  however,  that  from  and  out  of  the  tax  on 
all  such  property  paid  to  and  retained  by  the  State  for  the  expenses  of 
the  State  government  there  shall  be  set  aside  ten  cents  on  every  hundred 
dollars  of  the  assessed  value  thereof,  which  shall  be  applied  to  the  sup- 
port of  the  public  free  schools  of  this  State.  Provided,  further,  however, 
that  in  the  event  any  taxpayer  shall  fall,  without  Just  cause  shown,  to 
return  for  taxation  any  intangible  personal  property  under  the  provi- 
sions of  this  schedule  within  the  time  prescribed  by  law,  and  it  is  ascer- 
tained thereafter  that  any  such  property  has  not  been  returned  for  tax- 
ation, it  shall  be  assessed  when  discovered,  and  taxed  at  the  full  rate 
of  taxation  provided  tor  real  estate  In  this  State,  which  slvall  Include 
the  State  rate  and  the  local  rates  and  levies  of  the  county,  district,  town 
or  city  wherein  the  owner  or  taxpayer  has  his  legal  residence. 

The  provisions  of  section  eight  and  of  this  section  of  this  schedule 
shall  apply  with  equal  force  to  any  person  or  corporation  representing 
In  this  State  business  interests  that  may  claim  a  domicile  elsewhere,  the 
intent  and  purpose  being  that  no  non-resident  person  or  corporation, 
either  personally  or  through  any  agent,  shall  transact  business  here 
without  paying  to  the  State  a  corresponding  tax  with  that  exacted  of  its 
own  citizens,  and  all  bills  receivable,  obligations  or  credits  and  other 
Intangible  assets  arising  from  the  business  done  in  this  State  are  hereby 
declared  assessable  within  this  State  and  at  the  business  domicile  of  said 
non-resident  person  or  corporation,  his  or  its  agents  or  representative. 
(1915.  pp.  98.  160;   1916,  p.  655.) 

The  amendlnR  act  contains  the  following:  "The  provisions  of  this  act 
shall  apply  to  the  assessment  and  collection  of  State  taxes  and  local  levies  in 
the  year  nineteen  hundred  and  sixteen,  and  thereafter  until  otherwise  pro- 
vided by  law." 

Under  the'  amendment  of  1916  (Acts  1915.  p.  163)  it  was  held  under  this 
section  that  notes  evidenclngf  loans  made  by  a  non-resident  on  property 
situated  in  this  State,  and  secured'  by  deeds  of  trust  thereon,  were  not  taxable 
where  the  lender  had  not  established  a  business  In  the  State,  had  no  agent 
here,  and  the  evidences  of  debt  were  not  kept  In  the  State.  Jamison  v. 
Com..  120  Va.  137.  90  S.  B.  640.  » 

Situs  for  taxation  of  intangible  property  owned  by  corporations  which  do 
no   business  In   this  State— section   2313   of  the  Code  and  Act.t  1918,   p.  366. 

Schedule  D. 

Sec.  10.  Income; — ^The  classification  under  Schedule  D  providing 
for  the  taxation  of  income  shall  be  as  follows,  to-wlt: 

The  aggregate  amount  of  Income  of  each  person  and  corporation 
residing  or  doing  business  In  this  State,  whether  received  or  due  but 
not  received  within  the  year  next  preceding  the  first  of  January  in 
each  year,  subject  to  the  deductions  and  exemptions  hereinafter  recited. 

The  terms  "person"  and  "corporation"  as  used  in  this  act  are  hereby 
defined  as  follows: 

(a)  The  term  "person"  shall  mean  and  include  any  individual,  firm 
or  co-partnership. 

(b)  The   term   "corporation"   shall   mean   and   Include  every  Incor- 
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porated  company,  every  joint  stock  company,  and  every  association  having 
capital  stock  represented  by  shares  or  certificates  of  stock,  organized 
for  profit. 

The  term  "income"  as  used  In  this  act  shall  Include: 

(a)  All  rents,  including  ground  rents  and  rents  charge,  salariei, 
wages,  fees  or  compensation  of  whatever  kind  from  professions,  voca- 
tions or  other  services. 

(b)  All  Interest  upon  notes,  bonds  or  other  evidences  of  debt  of 
every  description.  Including  those  of  other  States  or  other  conntrles 
(except  bonds  of  this  State  and  bonds  of  the  United  States),  of  an; 
corporation,  company,  partnership,  firm  or  individual,  all  dividends  de- 
rived from  stock  or  other  evidences  of  ownership  or  interest  in  prop- 
erty, but  not  including  dividends  paid  in  stock;  all  royalties  derived 
from  mines,  patents,  copyrights,  or  the  possession  or  use  of  trancblsea 
or  legalized  privileges  of  any  kind;  and  all  annuities  from  invested  funds 
or  trusts;  provided,  that  the  proceeds  of  life  Insurance  policies  paid  upon 
the  death  of  the  person  insured  or  payments  made  by  or  credited  to 
the  insured  on  life  Insurance,  endowment  or  annuity  contracts,  upon 
the  return  thereof  to  the  insured  at  the  maturity  of  the  term  mentioned 
in  the  contract  or  upon  surrender  of  contract,  shall  not  be  included  as 
income. 

(c)  All  profits  derived  from  the  transaction  of  business  or  from 
the  sale  of  real  or  personal  estate. 

(d)  The  amount  of  sales  of  live  stock  and  meat  of  all  kinds,  less 
the  actual  purchase  price  of  live  stock  the  sales  of  which  are  reported 
as  Income. 

(e)  The  amount  of  sales  of  wood,  butter,  cheese,  hay,  tobacc*,  grain 
and  other  vegetables  and  agricultural  productions  daring  the  preceding 
year,  whether  the  same  was  grown  during  the  preceding  year  or  not, 
less  all  sums  paid  for  labor,  fences,  feed,  fertilizers  and  seed  purchased 
and  used  upon  the  land  upon  which  the  vegetables  and  agricnltural 
productions  were  grown  or  produced,  and  the  rent  of  such  land  paid  W 
said  person,  if  he  be  not  the  owner  thereof. 

(f)  All  other  gains  and  profits  derived  from  any  source  whatever. 
There  shall  be   exempt   from  taxation   under  this  schedule  income 

as  follows: 

(a)  To  an  individual  income  up  to  and  including  the  sum  of  twelre 
hundred  dollars. 

(b)  To  husband  and  wife  living  totrether  income  up  to  and  incladint 
the  sum  of  eighteen  hundred  dollars. 

(c)  For  each  additional  person  who  is  actually  supported  by  and 
entirely  dependent  upon  the  taxpayer  tor  support,  the  sum  of  two  hun- 
dred dollars. 

(d)  In  computing  said  exemptions  and  the  amounts  of  taxes  pay- 
able by  persons  residing  together  as  members  of  a  family,  the  income 
of  the  wife  and  the  Income  of  each  child  under  'twenty-one  years  of  ag« 
shall  be  added  to  that  of  the  husband  or  father,  or  if  he  be  not  living, 
to  that  of  the  head  of  the  family,  and  assessed  to  him.  The  tax« 
levied  thereon  shall  be  payable  by  such  husband  or  head  of  the  family, 
but  if  not  paid  by  him  may  be  enforced  against  any  person  whose  income 
is  included  in  the  assessment. 

(e)  Salaries,  wages  and  other  compensation  received  from  the  United 
States  by  officials  or  employees  thereof. 

(f)  Pensions  received  from  the  United  States  <or  from  the  State  ol 
Virginia. 

(g)  Income  received  by  the  United  States,  the  State  of  Virginia  or 
any  political  subdivision  thereof. 

(h)  The  value  of  property  acquired  by  gift  within  the  year  not  ex- 
ceeding the  sum  of  one  thousand  dollars. 

(i)  All  inheritances,  devises  and  bequests  received  during  the  year 
which  are  subject  to  the  inheritance  tax  laws  of  this  State  and  hare 
actually  been  assessed  under  such  laws,  but  income  received  from  audi 
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Inheritances,  devises  and  bequests  shall  be  assessed  under  the  proTlalons 
of  this  schedule. 

Persons  and  corporations  in  reporting  Income  for  purposes  of  tax- 
ation shall  be  allowed  the  following  deductions: 

(a)  Payments  made  within  the  year  for  salaries  of  oiflcers,  wages 
of  employees  and  a  reasonable  allowance  for  services  of  co-partners  or 
members  of  a  firm  actually  rendered  in  producing  such  Income,  but  no 
deduction  shall  be  made  for  any  amount  paid  for  personal  services  unless 
there  be  reported  the  name  and  address  and  amount  paid  each  such 
officer,  employee  or  co-partner  residing  within  the  State  to  whom  the 
sum  of  one  thousand  dollars  or  more  shall  have  been  paid  during  the 
assessment  year. 

(b)  The  necessary  expenses  actually  paid  within  the  year  in  carry- 
ing on  the  profession,  occupation  or  business  from  which  the  income 
is  derived,  not  including  personal  living  or  family  expenses. 

(c)  A  reasonable  annual  allowance  for  depreciation  by  use,  wear, 
tear  and  obsolesccnpe  of  the  property  from  which  the  income  is  derived, 
on  the  basis  of  its  cost  in  cash  or  the  equivalent  of  cash;  but  no  deduc- 
tion shall  be  made  for  any  amount  of  expenses  of  restoring  property 
or  making  good  the  exhaustion  thereof  for  which  an  allowance  is  or 
has  been  made;  and  no  deduction  shall  be  allowed  tor  any  amount  paid 
tor  books,  tools.  Instruments,  machinery,  appliances,  furniture  or  fix- 
tures, buildings,  permanent  improvements  or  betterments,  or  other  tax- 
able property  purchased,  whether  used  in  connection  with  the  business 
or  not. 

(4)  Losses  of  property  actually  sustained  during  the  year  and  not 
compensated  for  by  insurance  or  otherwise. 

(e)  Debts  due  to  the  taxpayer  actually  ascertained  to  be  worth- 
less and  actually  charged  off  within  the  year,  provided  same  are  listed 
showing  amounts,  when  due,  and  names  of  debtors. 

(f)  Sums  paid  by  the  taxpayer  within  the  year  for  taxes  imposed 
by  any  State  of  this  Union  or  possession  thereof,  upon  the  property, 
profession,  occupation  or  business  from  which  the  income  hereby  taxed 
is  derived;  but  not  including  assessments  for  local  improvements  or 
inheritance  taxes  wherever  imposed. 

(g)  Dividends  or  profits  received  from  stock  or  an  interest  in  any 
corporation  or  co-partnership  the  income  of  which  shall  have  been  as- 
sessed under  the  provisions  of  this  act,  provided,  that  when  only  part 
of  the  income  of  any  corporation  or  co-partnership  shall  have  been  as- 
sessed under  this  act  only  a  corresponding  part  of  the  dividends  or 
profits  received  therefrom  shall  be  deducted. 

(h)  All  interest  paid  within  the  year  on  existing  Indebtedness; 
provided,  that  the  amount  so  deducted  by  any  corporation  or  co-part- 
nership shall  not  exceed  one-half  of  the  sum  of  its  interest-bearing  in- 
debtedness and  its  paid  up  capital  stock  outstanding  at  the  close  of 
the  year,  or  If  no  capital  stock,  the  amount  shall  not  exceed  the  sum 
of  Its  net  worth  and  one-half  of  Its  interest-bearing  Indebtedness  as 
both  stood  at  the  close  of  the  year;  the  actual  amount  paid  during  the 
year  for  repairs  to  and  maintenance  of  buildings,  the  rent  of  which  Is 
reported  as  income,  and  all  fire,  tornado  and  casualty  Insurance  pre- 
miums on  property  in  this  State  due  and  paid  during  the  year. 

(1)  No  deduction  shall  be  made  for  expenses  chargeable  to  resi- 
dence property  occupied  by  its  owner,  nor  for  the  depreciation  thereof, 
and  the  annual  value  of  estimated  rental  thereof  shall  not  be  included 
in  the  income  subject  to  taxation. 

Persons  and  corporations  doing  a  part  of  their  business  within  the 
State  and  a  part  without  the  State,  and  having  offices  or  other  regular 
places  of  business  both  within  and  without  the  State,  shall  be  taxed 
only  upon  such  income  as  is  derived  from  business  transacted  and  prop- 
erty located  within  the  State,  which  may  be  determined  by  an  alloca- 
tion and  separate  accounting  for  such  income  when  the  books  of  such 
person  or  corporation  show  Income  realized  from  such  transactions  and 
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property  located  within  the  State;  otherwise  such  -  inco'me  shall  be  ap- 
portioned  and  determined  as  follows: 

The  gross  business  in  dollars,  of  the  person  or  corporation  Id  the 
State,  Including  the  business  of  production  measured  by  cost  of  pro- 
duction  and  the  business  of  distribution  or  sales  measured  by  the  valae 
of  gross  sales  less  the  cost  of  production  for  the  year  ending  December 
thirty-first,  shall  be  added  to  the  book  value  of  the  gross  assets  on  tbe 
first  day  of  January  of  the  year  for  which  return  Is  lielng  made,  em- 
ployed in  the  business  within  this  State  (with  no  deduction  on  acconnt 
of  any  encuAbrance  thereon).  The  sum  so  obtained  shall  be  the  nnmera- 
tor  of  a  fraction  of  which  the  denominator  shall  consist  of  the  total 
gross  business,  as  above  defined,  of  the  person  or  corporation  both  wltbin 
and  without  the  State,  added  to  the  total  book  value  of  the  gross  asaeU 
on  the  day  last  aforesaid,  wherever  employed  in  business  (with  no  de- 
duction on  account  of  any  encumbrance  thereon).  The  proportion  of  the 
entire  gross  income  of  such  person  or  corporation  which  Is  represented 
by  the  fraction  so  obtained  shall  be  the  gross  income  of  such  person 
or  corporation  returnable  for  taxation  in  this  State,  subject  only  to  tbe 
exemptions  and  deductions  hereinbefore  provided  for. 

Guardians,  trustees,  executors,  administrators,  committees,  agents, 
receivers,  curators,  conservators,  and  all  persons  or  corporations  acting 
in  any  fiduciary  capacity,  hereinafter  called  fiduciaries,  shall  make  and 
render  a  verified  list  or  return  of  the  amount  of  income  of  every  per- 
son for  whom  they  act,  subject  to  this  tax,  coming  Into  their  cnstod; 
or  control  and  management,  and  be  subject  to  all  of  the  provisiong  ot 
this  section  which  apply  to  Individuals;  provided  that  no  dedactlon 
or  exemption  shall  be  allowed  which  has  been  otherwise  claimed  tiy 
or  for  any  person  for  whom  they  act. 

When  the  return  of  Income  has  been  made  by  a  fiduciary  accord- 
ing to  the  provisions  of  this  section  and  the  tax  on  same  has  been  paid 
or  withheld  such  Income  shall  not  be  again  taxed  under  this  shednle 
when  it  Is  distributed  or  paid  to  the  beneficiaries. 

The  Auditor  of  Public  Accounts  shall  prepare  and  furnish  to  the 
commissioner  of  the  revenue  necessary  forms  of  Interrogatories  for  the 
assessment  of  the  income  tax,  separate  and  distinct  from  other  fonns 
of  interrogatories. 

In  entering  the  income  tax  returns  for  each  year,  the  commission- 
ers ot  the  revenue  shall  not  use  for  such  entry  the  property  booK, 
or  any  other  public  record  book,  but  shall  use  a  special  book,  wbieb 
shall  be  furnished  by  the  Auditor  of  Public  Accounts,  and  such  book 
and  the  return  blanks  containing  the  statement  of  Incomes  shall  b« 
kept  safely'  by  the  commissioners  under  lock  and  key  except  when  in 
their  personal  possession,  and  shall  not  be  inspected  by  any  person  not 
officially  entitled  to  Inspect  them,  and  the  commissioner  shall  not  gif* 
to  any  person,  except  some  other  officer  authorized  by  law,  or  by  special 
order  of  a  court  of  competent  jurisdiction  to  receive  the  same,  any 
Information  regarding  such  returns. 

The  treasurers  of  the  several  counties  and  cities  of  the  State,  and 
the  Auditor  of  Public  Accounts  shall  keep  under  lock  and  key  all  llats 
of  individuals  paying  the  tax  upon  incomes  and  shall  not  permit  tiie 
same  to  be  inspected,  except  hy  tax  officers  of  this  State;  provided,  that 
In  the  event  the  United  States  government,  or  any  other  State,  allows 
this  State's  officials  to  examine  its  Income  tax  returns,  then  this  Statf 
shall  allow  an  inspection  of  its  Income  tax  returns  by  proper  officials 
ot  the  United  States  government,  or  such  other  State,  whose  official 
duties  require  them  to  make  such  Inspection;  nor  shall  they  give  anr 
Information  to  any  person  other  than  those  hereinbefore  enumerated 
except  in  obedience  to  a  decree  or  order  of  court  ot  competent  juris- 
diction. (1908,  p.  20;  1912,  p.  572;  1914,  p.  264;  1916,  PP.  91,  H^! 
1916,  p.  793;   1918,  p.  392.) 

Fees  of  lawyers  are   Income  within   the  meaning  of   the   fifth  clause  of 
this    section.     Com.    v.    Werth,    116    Va.    604,    82    S.    E.    695.     (Decided   under 
amendment  of  1912.)     As  the  section  now  reads,  fees  are  expressly  mentioned 
in  the  second  paragraph  deslgrnated  (a). 
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The  subject  matter  of  this  schedule  is  "Income"  and  not  the  sources 
from  which  It  Is  derived.  Com.  v.  Werth.  116  Va.  604,  82  S.  E.  696.  (Decided 
in  1914.) 

License  and  occupation  taxes,  which  are  payable  In  respect  to  the  privilege 
of  engraginK  In  or  carrying  on  a  particular  business  or  vocation,  are  not 
income   taxes.     Com.  v.  Werth,  116  Va.  604,  82  S.  E.  696.     (Decided  in  1914.) 

See  2  Va.  L.  Reg.  N.  S.  375.  44S. 

Sec.  11.  Tax  on  income. — On  income,  as  defined  in  this  schedule, 
the  tax  shall  be  one  per  centum  and  no  city,  town  or  county  shall  levy 
or  assess  any  tax  on  income  for  municipal  or  county  purposes,  and  any 
proTislon  of  any  city  or  town  charter  in  conflict  with  this  act  is  hereby 
repealed;  provided  nothing  herein  contained  shall  be  construed  as  im- 
posing an  income  tax  on  any  part  of  the  receipts  of  any  public  service 
corporation  which  are  now  subject  to  a  State  franchise  tax  upon  such 
receipts,  or  on  insurance  companies  which  may  pay  a  State  license  tax 
on  gross  premiums,  or  on  State  and  national  banks,  banking  associa- 
tions, trust  and  security  companies,  or  on  religious,  educational,  benevo- 
lent, and  other  corporations  or  associations  of  indiriduals  not  organized 
or  conducted  for  pecuniary  profit.  (1915,  pp.  91,  113;  1916,  p.  793; 
1918,  p.  392.) 

On  Business  and  Other  Subjects. 

Sec.  la.  Tax  on  wills  and  administrations. — On  the  probate  of  every 
will  or  grant  of  administration,  not  exempt  by  law,  there  shall  be  a 
tax  of  one  dollar,  where  the  estate,  real  or  personal  or  mixed,  passing 
by  such  will  or  by  intestacy  of  the  decedent,  shall  not  exceed  one  thou- 
sand dollars,  and  for  every  additional  one  hundred  dollars,  or  fraction 
of  one  hundred,  an  additional  tax  of  ten  cents;  and  no  one  shall  be 
permitted  to  qualify  and  act  as  executor  or  administrator  untU  said 
tax  shall  have  been  paid;  and  should  it  thereafter  appear  that  on  the 
probate  of  said  will  or  grant  of  administration  the  estate  has  been  un- 
denralued,  the  commissioner  of  accounts  before  whom  the  appraisement 
is  directed  to  be  filed,  shall  report  such  tact  to  the  court,  whereupon 
the  said  tax  fihall  forthwith  be  paid  to  the  clerk  of  the  court  in  which 
said  will  was  admitted  to  probate  or  letters  of  administration  granted, 
and  said  estate  shall  not  be  distributed  until  such  inventory  has  been 
filed  and  the  tax  paid. 

When  an  estate  is  committed  to  a  sheriff  to  be  administered,  he 
shall  be  required  to  pay  said  tax  as  soon  as  sufficient  assets  of  said 
estate  shall  have  come  into  his  hands;  provided,  that  said  tax  shall  be 
charged  only  upon  the  value  of  such  estate — real,  personal  or  mixed — 
the  legal  situs  of  which  for  taxation  was  In  Virginia  during  the  lifetime 
of  decedent.   (1914,  p.  487.) 

Sec.  IS.  Tax  on  deeds  and  contracts. — On  every  deed,  except  a  deed 
exempt  from  taxation  by  law,  which  is  admitted  to  record,  the  tax  shall 
be  fifty  cents  where  the  consideration  of  the  deed  or  the  actual  value 
of  the  property  conveyed  is  three  hundred  dollars  or  less;  where  the 
consideration  of  the  deed  or  the  actual  value  of  the  property  conveyed 
is  over  three  hundred  dollars  and  does  not  exceed  one  thousand  dollars 
the  tax  shall  be  one  dollar;  where  the  consideration  of  the  deed  or  the 
actual  value  of  the  property  conveyed  exceeds  one  thousand  dollars 
there  shall  be  paid  ten  cents  additional  on  every  hundred  dollars  or 
fraction  thereof  of  such  consideration  or  actual  value;  on  deeds  of  trust 
or  mortgages  the  tax  shall  be  upon  the  amount  of  bonds  or  other  obli- 
gations secured  thereby.  On  deeds  of  trust  or  mortgages  upon  the  works 
and  property  of  a  railroad  or  other  internal  improvement  company, 
lying  partly  In  this  State  and  partly  in  another  State,  the  tax  shall  be 
upon  such  proportion  of  the  amount  of  bonds  or  other  obligations  se- 
cured thereby  as  the  number  of  miles  of  the  line  of  such  company  In 
this  State  bears  to  the  whole  number  of  miles  of  the  line  of  such  com- 
pany conveyed  by  such  deed;  the  tax  on  a  deed  of  release  shall  be  fifty 
centsi;  the  tax  on  any  deed  of  partition  among  Joint  tenants,  tenants 
In  common,  or  co-partners,  shall  be  fifty  cents.     The  tax  on  every  deed, 
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contract  or  agreement  shall  be  determined  and  be  collected  by  the  clerk 
in  whose  ofllce  it  is  first  offered  (or  recordation  and  may  thereafter 
be  recorded  in  the  office  of  any  other  clerk  without  the  payment  ot 
any  tax. 

On  every  contract  relating  to  real  or  personal  property,  except  m 
hereinafter  provided,  which  is  admitted  to  record,  the  tax  shall  be  Olty 
cents  where  the  consideration  or  value  contracted  for  Is  three  hundred 
dollars  or  less;  where  the  consideration  or  value  contracted  tor  is  over 
throe  hundred  dollars,  and  does  not  exceed  one  thousand  dollars  the 
tax  shall  be  one  dollar;  where  the  consideration  or  value  contracted  for 
exceeds  one  thousand  dollars  there  shall  be  paid  ten  cents  additional  on 
every  hundred  dollars  or  fraction  thereof  ot  such  consideration  or  valae 
contracted  (or. 

On  every  contract  or  agreement  relating  to  the  sale  of  roUtaig  atock 
or  equipment  (whether  the  title  is  reserved  in  the  vendor  or  not),  wiU 
a  railroad  corporation,  or  other  corporation,  or  with  a  person,  firm,  or 
company,  admitted  to  record,  the  tax  shall  he  ten  cents  on  every  hundred 
dollars  or  fraction  thereof,  of  the  amount  contracted  for  in  such  contract 
or  agreement,  except  in  the  case  of  a  railroad  corporation  lying  partly 
in  this  State  and  partly  in  another  State,  in  which  case  the  tax  ahall  be 
upon  such  proportion  of  the  amount  contracted  (or  as  the  number  o( 
miles  of  the  line  of  such  railroad  corporation  in  this  State  bears  to  the 
whole  number  of  miles  of  line  of  such  railroad  corporation. 

Any  deed,  contract,  or  will  may  be  recorded  in  the  same  clerk's  oSce 
when  the  record  containing  such  deed,  contract,  or  will,  has  been  de- 
stroyed by  fire  or  otherwise,  free  of  tax.    (1910,  p.  488.) 

An  option  contract  is  a  right  to  purchase  and  the  tax  on  recordation 
should  be  on  the  sum  paid  for  the  option,  not  the  flg^ure  at  which  the  lud 
may   be  bought.     Stearnes  v.  Goad,   111  Va.   834.   69   S.   E.   1101. 

The  change  In   the  language  of  this  section   made  by  the  amendment  of 
1910  was  not  Intended  to  Increase  the  amount  due  for  the  recordation  of  deedi 
relating   to   real   estate.     The  amendment   and   the   original   section  hare  an 
identical  legal  effect.     SavlUe  v.  Rountree,  111  Va.   832,  70  S.  E.  850. 

A  tax  on  the  recordation  of  a  deed  Is  not  a  tax  on  property,  but  a  tax 
on  the  civil  privilege  of  being  allowed  to  avail  oneself  of  the  beneflts  and 
advantage  of  the  registration  laws  of  the  State.  Such  a  privilege  is  a  proper 
subject  of  taxation.  Pocahontas  Collieries  Co.  v.  Com.,  113  Va.  108.  7J  S,  E 
446. 

A  deed  of  trust  was  given  by  the  Pocahontas  Colleries  Co.,  conveying 
property  lying  partly  in  the  State  of  Virginia  and  partly  in  the  State  of  Weft 
Virginia,  securing  the  payment  of  bonds,  amounting  In  the  aggregate  to 
the  sum  of  {£0.000,000.  Held,  a  tax  of  ):20,000,  assessed  by  the  clerk  upon 
the  recordation  of  the  deed,  was  proper.  Pocahontas  Collieries  Co.  v.  Com- 
113  Va.  108.   73  S.  E.  446. 

The  tax  upon  the  recordation  of  a  deed  Is  not  a  tax  upon  property,  bni 
upon  a  civil  privilege;  and  the  power  of  the  legislature  to  Impose  a  tax  upon 
such  a  privilege,  to  flx  the  amount  thereof,  and  to  classifyi  the  subjects  upon 
which  the  tax  Is  imposed  is  well-nigh  unlimited,  so  long  as  the  classiUcation 
is  reasonable.     Saville  v.  Va.  Ry.  &  P.  Co.,  114  Va.  444,  76  S.  E.  954. 

Pursuant  to  the  terms  of  an  after  acquired  property  clause  in  a  certala 
mortgage,  the  grantor  in  such  mortgage  executed  a  supplemental  mortKan 
conveying  certain  after  acquired  property  to  secure  the  same  bonds  wtiicn 
were  secured  by  the  flrst  mortgage.  Held,  the  tax  required  for  recordin? 
the  supplemental  mortgage  Is  the  same  as  that  required  for  recording  tbe  Art 
mortgage.     Saville  v.  Va.  Ry.  &  P.  Co.,  114  Va.  444,  76  S.  E.  »64. 

The  tax  on  deeds  of  trust  and  mortgages  should  be,  under  the  propel 
and  long  recognized  construction  of  the  statute  providing  therefor,  eompnted 
upon  the  principal  amount  of  the  bonds  oi  other  obligations  secured  by  tiK* 
deeds  of  trust  or  mortgages.  Va.  Blue  Ridge  Ry.  v.  Kidd,  120  Va.  4!t,  »' 
S.  E.  1076. 

See  2  Vn.  L,    Reg.  N.  S.  491.  K36. 

Deeds,  wills,  etc.,  not  to  be  admittedi  to  record  until  tax  Is  paid,  f 
section  2403  of  the  Code. 

Sec.  14.  Tax  on  salts. — When  any  originaJ  suit,  whether  commenced 
by  writ  or  notice,  ejectment  or  attachment,  other  than  a  summons  (' 
answer  a  suggestion,  or  other  action,  except  a  suit  in  chancery.  Is  com- 
menced in  a  county,  circuit  or  corporation  court,  and  in  every  case  » 
removal  or  appeal  of  a  cause  from  a  Justice's  court  to  the  county,  clrcw 
or  corporation  court,  or  upon  any  appeal  from  the  decision  of  the  board 
of  supervisors  ot  a  county,  or  of  an  attachment  issued  by  a  Justice  »» 
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returnable  to  the  county  or  circuit  court,  tliere  shall  be  a  tax  thereon 
if  the  amount  of  the  debt  or  demand  for  damages  shall  not  exceed  five 
hundred  dollars,  of  one  dollar;  and  when  the  debt  or  demand  for  dam- 
ages exceeds  Ave  hundred  dollars,  there  shall  be  an  additional  tax  of 
ten  cents  for  every  hundred  dollars,  or  fraction  of  one  hundred  dollars, 
of  such  debt  or  demand  in  excess  of  five  hundred  dollars;  provided, 
that  in  all  suits  the  plaintiff  or  his  attorney  may  endorse  upon  his  writ 
or  notice  the  real  amount  claimed  in  his  action,  and  the  tax  upon  the 
said  suit  shall  be  fixed  with  reference  to  the  amount  so  claimed. 

Second.  Upon  every  appeal,  writ  of  error,  or  supersedeas  In  a  cii^ 
cult  court,  except  as  otherwise  provided,  there  shall  be  a  tax  of  three 
dollars;  and  on  every  appeal,  writ  of  error,  or  supersedeas  in  the  Supreme 
Court  of  Appeals,  there  shall  be  a  tax  of  six  dollars;  which,  if  not  paid 
within  thirty  days  from  the  granting  of  such  appeal,  the  said  appeal 
shall  be  dismissed. 

Third.  Upon  every  chancery  suit,  originating  either  in  a  corpora- 
tion or  circuit  court,  there  shall  be  a  tax  of  one  dollar  and  fifty  cents. 

Fourth.  Upon  every  writ  of  mandamus  sued  out  of  any  court  there 
shall  be  a  tax  of  three  dollars. 

The  dismissal  of  an  appeal  for  failure  to  comply  with  a  mandatory  statute 
as  payment  of  the  rcgrlster's  fee  for  his  return  is  held  in  Lohrstorfer  v. 
Lohratorfer  (Mich.),  70  L.  R.  A.  621,  to  confer  a  vested  right  which  cannot 
be  impaired  by  a  subsequent  statute  permittins  the  reinstatement  of  appeals 
within  a  specified  time  upon  proof  that  the  fee  has  been  paid  in  the  interim. 
12  Va.  Law  Regr.  76. 

Sec.  15.  When  tax  to  be  paid. — No  clerk  shall  issue  any  writ,  or 
docket  any  removed  or  appealed  warrant,  or  any  notice  mentioned  In 
the  fourteenth  section,  or  record  any  deed  or  will  or  grant  any  letter 
or  certificate  of  admfbistratlon,  until  the  tax  thereon  shhll  be  paid. 

The  tax  on  suit   is  to  be  paid  to  the  clerk,  see  section  2401  of  the  Code. 

Sec.  16.  Tax  on  8eals.^When  the  seal  of  the  State,  of  a  court,  or 
notary  public  is  affixed  to  any  paper,  except  in  the  cases  exempted  by 
law,  the  tax  shall  be  as  follows:  For  the  seal  of  the  State,  two  dollars, 
and  for  the  seal  of  a  court  or  notary,  one  dollar,  and  herein  shall  'be 
included  a  tax  on  a  scroll  or  any  impression  on  paper  In  the  place  of  a 
seal,  or  having  the  force  and  effect  of  a  seal,  and  the  said  tax,  except 
in  the  case  of  the  seal  of  the  State,  shall  be  collected  and  paid  in  the 
following  manner: 

All  seals  taxable  under  this  act,  except  the  seal  of  the  State,  are 
hereby  declared  illegal  and  of  no  effect,  and  shall  not  be  received  or 
accepted  as  a  legal  notarial  or  court  seal  in  any  court  of  the  State,  unless 
the  same  shall  be  superimposed  upon  an  adhesive  stamp  in  such  manner 
as  to  cancel  said  stamp  which  adhesive  stamp  shall  be  supplied  in  the 
manner  and  form  hereinafter  provided  for. 

It  shall  be  the  duty  of  the  Auditor  of  Public  Accounts,  by  and  with 
the  advice  of  the  Attorney  General  and  the  Treasurer  of  the  State,  to 
cause  to  be  prepared  suitable  adhesive  stamps,  of  such  size  and  design 
as  may  be  best  adapted  to  the  purpose,  and  to  furnish  the  same  to  the 
treasurer  and  county  clerk  of  each  county  and  the  treasurer  of  each  city 
in  the  State  in  such  quantities  as  may  be  necessary,  charging  tlie  said 
treasurers  and  clerks  on  the  books  of  his  office  with  the  said  stamps 
at  the  rate  of  one  dollar  each. 

The  several  county  and  city  treasurers  and  county  clerks  shall  be 
held  accountable  under  their  official  bonds  for  all  such  stamps  so  fur- 
nished them  in  the  same  manner  as  they  are  now  held  accountable  for 
State  moneys  or  other  property  coming  into  their  hands. 

It  shall  be  the  duty  of  the  said  county  and  city  treasurers  and  county 
clerks  at  all  times  to  keep  on  hand  a  supply  of  said  stamps  and  to  sell 
the  same  to  any  person  wishing  to  purchase  them,  charging  therefor  the 
sum  of  one  dollar  each,  and  for  such  service  the  several  county  and  city 
treasurers  and  county  clerks  shall  receive  a  commission  of  five  per 
centum  on  all  stamps  sold. 

The  treasurer  of  each  county  and  city  and  county  clerks  shall  report 
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annually,  on  the  first  day  of  July,  to  the  Auditor  of  Pahllc  Accounts,  the 
number  of  adheslTe  stamps  sold  by  him  during  the  preceding  twelTS 
months,  and  shall  at  once  pay  into  the  treasury  the  money  received  for 
the  same.  less  his  commission. 

All  mutilated  or  unused  stamps  may  be  returned  to  the  Auditor  ot 
Public  Accounts  under  such  regulations  as  he  may  provide,  and  when  bo 
returned,  proper  credit  shall  be  given  on  the  books  ot  his  ofDce. 

In  all  cases,  in  which  no  tax  is  required  by  law,  the  officer  affixing 
the  seal  shall  certify  that  it  is  a  case  in  which,  by  the  laws  of  Virginia, 
no  tax  is  required  upon  the  seal  so  affixed  by  him. 

In  any  case  in  which  a  tax  is  required  upon  a  seal,  and  the  officer 
affixing  the  same  shall  fail  to  use  the  adhesive  stamp  herein  provided  for, 
or  shal!  make  a  false  certificate  that  no  tax  is  required,  he  shall  be  guiltT 
of  a  misdemeanor,  and  shall  be  punished  .by  a  fine  of  twenty  doUan  for 
each  offense,  which  shall  be  recovered  and  paid  as  are  other  fines  due 
the  Commonwealth;  and  any  person  who  maEes,  or  knowing  the  same  to 
be  false  or  counterfeit,  sells,  uses,  or  has  in  his  possession  any  false  or 
counterfeit  stamps  or  die  for  printing  or  making  the  same,  which  is  In 
imitation  of  or  purports  to  be  a  lawful  stamp  or  die,  or  who  knowingly 
procures  the  same  to  be  done,  shall  for  each  offense  be  deemed  guilty  ol 
a  felony,  and  shall  be  imprisoned  in  the  State  penitentiary  for  a  period 
of  not  less  than  one.  nor  more  than  five  years. 

For  seals  upon  which  no  tax  is  charRed.  see  Code,  section  2402.  The  tax 
on  the  seal  of  the  State  is  to  be  paid  to  the  Secretary  of  the  Commonwealtb, 
see  Code,  section  2401. 

For  discussion  as  to  when  adhesive  stamps  need  not  be  used  with  notario' 
seals,   see   11  Va.  Law  ReR.   776. 

Sec.  17.     Tax  on  bonlcs,  banking  associations,  tmst  and  secnrity  oobi- 

panle8.^-No  tax  shall  be  assessed  upon  the  capital  of  any  bank  or  bank- 
ing association  organized  under  the  authority  ot  this  State  or  of  the 
United  States,  nor  upon  capital  of  any  trust  or  security  company  char- 
tered by  this  State,  but  the  stockholders  In  such  banks,  banking  associa- 
tions, trust  and  security  companies  shall  be  assessed  and  taxed  on  tbeir 
shares  of  stock  therein.  Elach  bank,  banking  association,  trust  and  se- 
curity company  aforesaid,  on  the  first  day  of  February  in  each  year,  shall 
make  up  and  return  to  the  commissioner  of  the  revenue  ot  the  conotr, 
city  or  town,  or  district  in  which  said  bank,  banking  association,  tnut 
or  security  company  is  located,  a  report  In  which  shall  be  given  tlie 
names  and  residences  of  all  its  stockholders,  the  number  and  actual  valne 
of  the  shares  of  stock  held  by  each  stockholder.  From  the  total  value 
of  the  shares  of  stock  of  any  such  bank,  banking  association,  trust  or 
security  company,  which  shall  be  ascertained  by  adding  together  It* 
capital,  surplus  and  undivided  profits,  there  shall  be  deducted  the  **- 
sessed  value  of  its  real  estate  otherwise  taxed  in  this  State,  or  if  the  title 
to  the  building  tn  which  any  such  bank,  banking  association,  trust  or 
security  company  does  its  business,  and  the  land  on  which  it  stands,  b 
held  in  the  name  of  a  separate  corporation,  in  which  such  bank,  banking 
association,  trust  or  security  company  ow^s  all  or  a  majority  of  the 
stock,  and  such  real  estate  be  otherwise  taxed  in  this  State,  then  there 
shall  be  deducted  from  the  value  of  the  shares  of  stock  of  such  bank  such 
proportion  of  the  assessed  value  of  said  real  estate  as  the  stock  It  ovns 
In  such  holding  corporations  hears  to  the  whole  issue  of  stocks  in  such 
corporation;  and  the  actual  value  of  each  share  ot  stock  shall  be  its  pro- 
portion of  the  remainder.  The  owners  of  the  shares  of  stock  of  ndi 
bank,  banking  associations,  trust  or  security  companies,  shall  be  entitled 
to  no  deduction  from  the  taxable  value  of  their  shares  because  of  the 
personal  indebtedness  ot  such  owners  or  for  any  other  reason  whatso- 
ever; provided,  that  It  Is  declared  to  be  the  purpose  and  intent  of  this 
section  that  when  the  affairs  of  any  such  bank  or  banking  assodatioa, 
or  trust  or  security  company  are  being  wound  up  under  the  provlsloDi 
of  an  act  approved  March  fifteenth,  nineteen  hundred  and  twelve,  being 
chapter  three  hundred  and  forty-four  of  the  Acts  of  Assembly  of  nineteen 
hundred  and  twelve,  entitled  an  act  to  amend  and  re-enact  section  one 
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thousand  one  hundred  and  sixty-nine  of  the  Code  of  Virginia,  as  here- 
tofore amended,  the  assets  of  such  bank  or  banking  association  or  trust 
or  security  company  so  being  wound  np,  shall  continue  to  be  and  con- 
stitute the  capital  of  such  bank  or  banking  association,  or  trust  or  se- 
curity company,  and  that  no  tax  shall  be  assessed  thereon,  as  such 
capital. 

Returns  oi  such  assets  of  February  lirst  of  each  year  shall  be  made 
up  by  those  having  actual  custody  or  control  thereof  as  the  same  is  held 
and  the  commissioner  of  the  revenue  shall  assess  the  tax  thereon  against 
those  holding  said  funds  at  the  rate  provided  for  the  taxation  of  money, 
and  said  assessment  shall  as  to  such  funds  be  In  lieu  of  all  taxes  against 
those  beneficially  Interested  therein,  but  if  any  surplus  shall  remain  after 
payment  of  depositors  and  creditors  in  full,  such  surplus,  together  with 
the  names  and  residences  of  the  stockholders  and  the  number  of  shares 
owned  by  them  respectively,  shall  then  be  reported  by  the  liquidating 
officer  to  the  commissioner  of  the  revenue  who  shall  ascertain  the  fair 
market  value  of  such  surplus  assets  and  assess  against  each  stockholder 
In  such  bank  or  banking  association,  or  trust  or  security  company,  for 
each  year  for  which  no  tax  on  stock  has  been  paid,  a  proportionate  tax 
on  said  surplus  at  the  rate,  and  for  the  purposes  prescribed  in  section 
eighteen  of  this  act;  and  such  tax  shall  be  paid  by  the  liquidating  officer 
into  the  treasury  before  any  distribution  of  such  surplus  to  stockholders. 
(1908,  p.  322;  1912,  p.  18;  1916,  pp.  116,  209.) 

A  city  ordinance  Imposing  a  tax  on  the  capital  stock  of  banks  located 
within  the  city  Is  not  a  violation  of  the  provision  of  this  section  that  no 
tax  shall  be  assessed  on  the  "capital"  of  any  bank.  West  v.  City  of  Newport 
News.  104  Va.  21.  61  S.  K  206. 

In  ascertaining  the  value  of  shares  of  bank  stock  under  this  section, 
the  — e— ed,  not  the  actoal,  value  of  real  estate  otherwise  taxed  should  be 
deducted  from  the  agsregrate  of  the  bank's  capital,  surplus  and  profits.  Com. 
v.  Va-  Bank  Co.,  110  Va.  BB2.  66  S.  E.  852. 

In  Tresnon  v.  Supervisors.  120  Va.  203.  90  S.  E.  61S.  it  was  held  that  the 
act  of  March  18,  1915  (Acts  1915,  p.  209),  amending  sections  17  to  22  of  the 
tax  bill,  did  not  repeal  by  implication  section  1040a  of  Vollard's  Code  (Acts 
1889-90,  p.  Ill,  amended  1902-3-4,  p.  412);  that  the  two  acts  were  harmonious, 
and  when  read  together  constituted  the  law  of  the  State  touching  the  assess- 
ment and  taxation  of  shares  of  bank  stock.  Under  these  acts  It.  was  held 
that  shares  of  stock  in  city  banks  owned  by  residents  of  a  county  were  prop- 
erly taxable  in  the  county.  Section  1040a  of  Pollard's  Code  above  referred 
to  does  not  appear  in  the  present  Code,  but  the  General' Assembly  at  its  session 
of  1918  restored  in  part  that  section   (Acts  1918,  p.  536,). 

It  was  also  held  in  the  case  referred  to  in  the  preceding  paragraph  that 
Acts  1889-90,  p.  Ill  (amended  Acts  1902-3-4,  p.  431,  section  1040a  of  Pollard's 
Code)  was  not  unconstitutional  on  the  ground  that  it  violated  section  16, 
article  6  of  the  former  Constitution  (section  62,  article  4  of  the  present  Con- 
stitution). Nor  on  the  ground  that  it  violated  section  168  of  the  present 
Constitution. 

For  a  review  of  "Recent  Virginia  Tax  Cases,"  see  2  Va,  L.  Reg.  N.  S.  733. 

See.  18.  Farther  provisions  as  to  same. — It  shall  be  the  duty  of  the 
commissioner  of  the  revenue  of  each  city  of  the  State,  as  soon  as  he 
receives  such  report,  to  assess  upon  each  stockholder  upon  such  actual 
value  of  the  shares  of  stock  owned  by  him  a  tax  to  be  levied  by  the  city 
council  or  other  governing  bodies  thereof  of  not  exceeding  one  dollar 
and  twenty-five  cents  on  every  one  hundred  dollars  of  actual  value  there- 
of; provided,  that  such  city  council  or  other  governing  body  may.  In  its 
discretion,  direct  said  commissioners  of  the  revenue  to  deduct  from  the 
value  of  such  shares  of  stock  of  such  bank,  for  the  .purposes  of  local 
taxation  only,  the  value  of  any  municipal  bonds  of  that  particular  muni- 
cipality held  by  such  bank.  The  word  "banks"  for  the  purposes  ot 
this  act  shall  'be  so  construed  to  include  banks,  banking  associations, 
trust  and  security  companies. 

It  shall  likewise  he  the  duty  of  the  commissioners  of  the  revenue 
in  the  several  counties  of  the  State  to  assess  upon  each  stockholder 
a  tax  to  be  levied  by  the  board  of  supervisors  or  other  governing  body 
of  not  exceeding  one  dollar  and  twenty-five  cents  on  every  one  hundred 
dollars  of  actual  value  thereof,  for  county  and  district  and  district 
school  purposes,  except  upon  the  stock  of  banks  located  in  incorporated 
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towns.  In  whlcii  case  the  rate  shall  not  exceed  twenty-flve  cents  (or  audi 
purposes;  provided  the  sum  to  be  derived  from  any  such  district  lerr 
shall  be  expended  by  said  board  only  in  those  districts  wherein  sacb 
bank  or  banks  are  located. 

And  It  shall  be  the  duty  of  the  commissioners  of  the  revenoe  or 
other  assessing  officers  of  the  several  Incorporated  towns  in  which  sucn 
Dank  or  banKs  are  located  to  assess  upon  ekch  stockholder,  a  tax,  to  be 
levied  by  the  council  or  other  governing  body  thereof,  of  not  exceeding 
one  dollar  on  every  one  hundred  dollars  of  actual  value  thereof  (or  town 
purposes.  Provided,  that  such  boards  of  supervisors  and  councils  ot 
towns  or  otber  governing  'bodies  may,  in  tbeir  discretion,  direct  SQCli 
commissioners  of  the  revenue  to  deduct  from  the  value  of  such  shares 
of  stock  of  such  bank  for  purposes  of  local  taxation  only,  the  value  ot 
any  county  or  town  bonds  of  said  county  or  town,  held  by  such  bank; 
provided,  that  any  Incorporated  town  which  does  not  constitute  a  sepa- 
rate school  district  shall  appropriate  not  less  than  fifty  per  cent  ot  tae 
fund  derived  from  said  taxes,  and  may  appropriate  the  whole  thereof 
to  be  used  for  school  purposes  in  the  school  district  in  which  said  town 
is  located. 

The  said  tax  shall  be  in  lieu  of  all  other  taxes  whatsoever  for  Stats, 
county  or  local  purposes  upon  the  said  shares  of  stock.  In  pnrsoance 
of  the  ^provisions  of  section  one  hundred  and  sixty-nine  of  the  Constitu- 
tion of  Virginia,  all  shares  of  stock  in  such  banks  are  hereby  segregated, 
set  apart,  and  made  subject  to  taxation  only  by  the  counties,  cities  and 
towns  of  this  State;  except  to  the  extent  of  any  State  tax  which  mar  be 
imposed  upon  such  shares  of  stock  along  with  other  property;  and  except 
that  there  shall  be  and  there  Is  hereby  Imposed  a  tax  of  ten  cents  on 
each  one  hundred  dollars  of  the  actual  value  of  such  stock,  which  shall 
be  applied  to  the  support  of  the  public  free  schools  ot  the  State  and  to 
be  apportioned  on  a  basis  of  school  population. 

The  commissioners  of  the  revenue  shall  make  out  three  assessment 
lists,  give  one  to  the-  bank,  banking  association,  trust  or  security  com- 
pany, send  one  to  the  Auditor  of  Public  Accounts,  and  retain  one.  The 
security  company  shall  be  notice  to  the  bank,  banking  association,  trust 
or  security  company  of  the  tax  assessed  against  its  stockholders  and 
assessment  list  so  delivered  tO  said  bank,  banking  association,  trust  or 
each  of  them,  and  shall  have  the  legal  effect  and  force  of  a  summons 
upon  suggestion  formally  Issued  and  regularly  served.  The  tax  assessed 
upon  each  stockholder  in  said  bank,  banking  association,  trust  or  se- 
curity company  shall  be  the  first  lien  upon  the  stock  standing  in  his 
name  and  upon  the  dividends  thereof  due  and  to  become  due,  no  matter 
in  whose  possession  found,  and  shall  have  priority  over  any  and  all 
liens  by  deeds  of  trust,  mortgages,  bills  of  sale,  or  other  assignment 
made  by  the  owner  or  holder,  and  take  priority  over  all  liens  by  execu- 
tion, garnishment  or  attachment  process  sued  out  by  creditors  of  the 
stockholder.  The  bank,  banking  association,  trust  or  security  company 
shall  hold  the  dividend  or  other  fund  belonging  to  the  stockholder  and 
in  Its  custody  at  the  time  the  assessment  list  Is  received  or  that  there- 
Utter  shall  come  under  Its  control,  and  apply  the  same  to  the  payment 
Of  the  tax  assessed,  and  when  thus  applied'  shall  be  acquitted  and  dis- 
charged from  all  liability  to  the  stockholder  for  the  money  so  disbursed. 
(1908,  p.  322:  1915,  p.  209;  1918,  p.  624.) 

Sec.  19.  Time  of  payment  of  taxes  against  stockholders. — Eisch  bank, 
banking  association,  trust  or  security  company,  on  or  before  the  first 
day  of  June  in  each  year,  shall  pay  to  the  treasurers  ot  the  several  coun- 
ties, cities  and  towns,  respectively,  the  tax  assessed  against  its  stock- 
holders.   (1916,  p.  209;  1918,  p.  624.) 

Sec  aO.  Proceedings  for  collection  of  same. — Should  any  h^oki 
banking  association,  trust  or  security  company  fall  to  pay  the  tax  **- 
sessed  against  its  stockholders,  as  provided  by  this  act,  on  or  before  the 
first  day  of  June  in  each  year,  then,  as  soon  thereafter  as  practieshlf 
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the  Auditor  of  Public  Accounts  shall  transmit  to  the  treasurer  of  the 
county  or  city  In  which  said  bank,  banking  association,  trust  or  security 
I  company]  is  located  the  copy  of  the  assessment  list  furnished  him  by  the 
commissioner  of  the  revenue,  and  it  shall  be  said  treasurer's  duty  to 
collect  the  taxes  therein  assessed,  and  to  this  end  to  levy  upon  the  stock 
of  the  taxpayer  or  so  much  thereof  as  Is  necessary  to  pay  said  tax,  and 
sell  the  same  at  public  auction  for  cash  as  chattels  and  other  personal 
property  are  sold  under  execution.  He  shall  give  to  the  purchaser  a  bill 
of  sale  made  under  his  hand  and  seal.    (1915,  p.  209;  1918,  p.  624.) 

Sec.  21.  Transf^  of  sUx^;  legal  effect  of  lists  aforesaid. — ^The  bank, 
banking  association,  trust  or  security  company,  on  presentation  by  a 
purchaser  of  his  bill  of  sale,  shall  cause  the  stock  therein  described  to 
be  transferred  to  said  purchaser,  and  he  shall  take  a  clear  and  unencum- 
bered title  to  the  stock  purchased.  Should  the  taxes  assessed  against 
said  stockholders  be  not  paid  or  collected  as  hereinbefore  provided,  the 
lists  aforesaid  shall  stand  and  be  treated  and  have  the  legal  ettect  of 
tax  tickets  regularly  made  out  against  each  of  said  stockholders  named 
In  said  lists  as  to  which  tax  the  right  of  levy  and  distress  has  accrued 
to  the  Commonwealth,  and  the  treasurer  shall  proceed  to  collect  the 
same  by  levy,  or  distress,  and  possess,  all  and  singular,  the  authority 
and  power  confe.'red  upon  him  by  law  to  collect  other  State  taxes,  and 
bo  governed  by  sections  six  hundred  and  twenty-two  and  six  hundred 
and  twenty-three  of  the  Code  of  Virginia.     (1916,  p.   209.) 

Seo.  aa.  Penalty  upon  bank  for  failure  to  comply  wltli  act^— The- 
bank,  banking  association,  trust  or  security  company,  which  shall  fail 
or  neglect  to  comply  with  each  and  every  provision  of  this  act,  for  each 
separate  Offense,  shall  be  fined  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  which  fine  shall  be  recovered  upon  motion, 
after  five  days'  notice  In  the  circuit,  corporation  or  hustings  court,  of  the 
county  or  city  in  which  the  said  bank,  banking  association,  trust  or 
security  company  Is  located.  Said  motion  shall  be  in  the  name  of  the 
Commonwealth  and  presented  by  the  attorney  for  the  Commonwealth, 
of  the  court  In  which  the  motion  Is  brought  or  made.  The  real  estate 
of  all  banks,  banking  associations,  trust  and  security  companies  Qhall  be 
assessed  on  the  land  books  of  the  commissioners  of  the  revenue,  with 
the  same  taxes  with  which  other  real  estate  is  assessed.    (1915,  p.  209.) 

Sec.  28.  Tax  on  insurance  companies. — Every  person,  partnership, 
company  or  corporation,  which  contracts  on  his,  their  or  its  account  to 
issue  policies  or  contracts  for  or  agreements  for  life,  fire,  marine,  surety, 
guaranty,  fidelity,  employers  liability,  liability,  credit,  health,  accident, 
live '  stock,  Plate  glass,  tornado,  automatic  sprinkler,  burglary,  steam 
boiler,  and  all  like  Insurance,  shall  pay  an  annual  license  tax  based  on 
the  gross  premium  income,  derived  from  business  in  this  State  during 
each  year  ending  the  thirty-first  day  of  Decemoer  prior  to  the  year  for 
which  such  license  tax  is  to  be  paid  for  the  privilege  of  doing  business 
in  this  State. 

The  license  year  shall  expire  on  the  thirtieth  day  of  April  of  each 
year.  No  license  shall  be  issued  for  less  than  a  year,  except  to  a  person, 
partnership,  company  or  corporation,  when  he,  they,  or  it  first  com- 
menced business  in  this  State,  in  which  case,  the  license  shall  be  issued 
for  that  part  of  the  year  from  the  date  of  the  Issuance  of  the  license  to 
the  thirtieth  of  April  following,  and  the  tax  thereon  shall  be  two  hun> 
dred  dollars  it  the  said  license  period  be  one  year,  otherwise  the  first 
year's  license  tax  shall  be  such  proportion  of  the  two  hundred  dollars 
license  tax  as  the  space  of  time  between  the  is&uance  of  the  license  and 
the  thirtieth  of  April  following  bears  to  the  whole  year.  The  license  tax 
herein  provided  shall  be  paid  into  the  State  treasury  on  or  before  the 
first  day  of  April  of  each  year,  but  the  Auditor  of  Public  Accounts  shall 
not  receive  the  same  until  the  Commissioner  of  Insurance  has  notified 
him  in  writing,  showing  the  amount  due,  which  information  the  Com- 
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missioner  of  Insurance  shall  furnish  to  the  Auditor  of  Public  Accoanti 
on  or  before  the  fifteenth  day  of  March  of  each  year,  but  said  commla- 
gloner  shall  for  the  purposes  of  the  Immediate  collection  of  the  llcenw 
tax  for  the  current  year  furnish  the  information  herein  required  to  the 
Auditor  of  Public  Accounts  within  five  days  after  the  passage  of  this  vA. 
Every  such  person,  partnership,  company  or  corporation  which  con- 
tracts on  his,  their  or  its  account  to  issue  policies  or  contracts  tor  or 
agreements  for  fire,  marine,  surety,  guaranty,  fidelity,  employer's  u** 
blllty,  liability,  credit,  health,  accident,  live  stock,  plate  glass,  tornado, 
automatic  sprinkler,  burglary  and  steam  boiler,  and  all  like  insurance, 
shall  pay  into  the  State  treasury,  as  hereinabove  provided,  a  license  tax 
of  two  and  three-fourths  per  centum  upon  the  gross  amount  of  all  pre- 
miums, assessments,  dues  and  fees  collected,  received  or  derived,  or  obli- 
gations taken  therefor,  from  business  in  this  State  during  each  year  end- 
ing the  thirty-first  day  of  December,  without  any  deduction  for  dividends 
paid,  or  deduction  on  any  other  account,  except  for  premiums  returned 
upon  cancelled  policies,  and  premiums  paid  for  re-insurance  upon  busi- 
ness in  this  State  in  companies  duly  authorized  to  do  business  In  t&ls 
Stat^;  and  every  such  person,  partnership,  company  or  corporation 
which  contracts  on  his,  their,  or  its  account  to  issue  policies  or  con- 
tracts for  or  agreements  for  life  insurance,  and  all  like  insurance,  shall 
pay  into  the  State  treasury,  as  hereinabove  provided,  a  license  tax  of  two 
and  one-fourth  per  centum  upon  the  gross  amount  of  all  premlnms, 
assessments,  dues  and  fees  collected,  received  or  derived,  or  obligations 
taken  therefor,  from  'business  in  this  State  during  each  year  ending 
the  thirty-first  day  of  December,  without  any  deduction  for  dividends 
paid  or  deduction  on  any  other  account,  except  for  premiums  returned 
upon  cancelled  policies,  and  premiums  paid  for  re-insurance  upon  busi- 
ness in  this  State  in  companies  duly  authorized  to  do  business  In  this 
State.  Provided,  that  any  such  Insurance  companies  chartered  by  and 
doing  business  solely  in  this  State  which  are  purely  mutual  and  bare 
no  capital  stock,  and  are  not  designed  to  accumulate  profits  tor  the 
benefit  of,  or  pay  dividends  to,  the  mem.bers  thereof,  or  any  insurance 
company  chartered  by  and  doing  business  solely  in  this  State,  with  s 
capital  stock  not  exceeding  twenty-five  thousand  dollars  and  which  psTS 
losses  from  assessments  against  its  policyholders  or  members,  shall  psy 
a  license  tax  of  one  per  centum  upon  the  gross  amount  of  all  premlnms, 
assessments,  dues  and  fees  collected,  received  or  derived,  or  obligations 
taken  therefor,  from  business  in  this.  State  during  thn  -irear  ending  the 
thlrty-flrst  day  of  December,  without  any  deduction  for  dividends  paid, 
or  deduction  on  any  other  account,  except  for  premiums  returned  apoa 
cancelled  policies,  and  premiums  paid  for  re-insurance  upon  business 
in  this  State  in  companies  duly  authorized  to  do  business  in  this  Stat*. 
Provided,  further,  that  nothing  herein  shall  be  construed  to  applj  ^ 
mutual  fire  insurance  companies  chartered  in  this  State  and  doing  a 
local  business  in  this  State,  as  defined  by  an  act  approved  March  seventh, 
nineteen  hundred  and  four,  nor  to  industrial  sick  benefit  companies,  as 
defined  by  an  act  approved  March  sixteenth,  nineteen  hundred  and  ten, 
or  to  fraternal  'beneficiary  associations,  as  defined  by  chapter  Ave  ot 
the  act  concerning  the  Bureau  of  Insurance,  approved  March  ninth, 
nineteen  hundred  and  six,  as  amended  by  an  act  approved  March  twentr- 
fourth,  nineteen  hundred  and  fourteen.  And  provided,  further,  that 
nothing  herein  shall  be  construed  to  apply  to  section  twenty-«ight  ol 
chapter  one,  and  section  fourteen  of  chapter  two,  of  an  act  concerning 
the  Bureau  of  Insurance  approved  March  ninth,  nineteen  hundred  and 
six,  providing  that  the  expenses  of  maintaining  the  Bureau  of  InsuianM 
shall  be  paid  by  the  Insurance  companies  doing  business  in  this  State, 
and  providing  that  the  expense  of  keeping  the  bonds  deposited  with  the 
TretMurer  ot  the  State  shall  be  paid  by  the  insurance  company  depositing 
same;  provided,  however,  that  the  license  tax  to  be  paid  by  each  of  the 
above  described  persons,  partnerships,  companies  or  corporations  for  the 
license  year  commencing  May  first,  nineteen  hundred  and  fifteen,  and 
ending  April  thirtieth,  nineteen  hundred  and  sixteen,  shall  b«  based 
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upon  the  gross  amount  of  all  premiums,  assessments,  dues  and  fees 
collected,  received  or  derived,  or  obligations  taken  therefor,  from  busi- 
ness In  this  State  during  the  year  beginning  January  first,  nineteen 
hundred  and  fourteen,  and  ending  December  tblrty-flrst,  nineteen  hun- 
dred and  fourteen,  both  dates  inclusive,  without  any  deduction  for  divi- 
dends paid  o  deduction  on  any  other  account  except  for  premiums  re- 
turned npon  cancelled  policies,  and  premiums  paid  for  re-insurance 
upon  business  in  this  State  in  companies  duly  authorized  to  do  business 
in  this  State,  «hlch  State  license  tax  shall  be  paid  Into  the  State  treasury 
on  or  before  the  first  day  of  April,  nineteen  liundred  and  fifteen. 

The  proceeds  of  the  said  license  tax  to  be  paid  into  the  State  treasury 
by  every  person,  partnership,  company  or  corporation  doing  an  insurance 
business  in  this  State  as  herein  provided,  shall  be  retained  for  the  ex- 
penses of  the  State  government,  (i.910,  p.  t2i;  iSH,  p.  676;  1915,  p. 
106.) 

The  percentage  clause  In  this  section  Is  not  a  property  but  a  privilegre 
tax  and  is  not  in  conflict  with  article  13,  section  170  of  the  Constitution  of 
1908.     Scottish  Tin.   Ins.   Co.  v.   Winchester.    110   Va.   451.    66   S.    E.    84. 

Sec.  3i,  Reports  to  Commissioner  of  Insnraoce;  penalties;  daty  of 
Auditor  of  Public  Accounts. — Every  such  person,  partnership,  company 
or  corporation  shall,  on  or  before  the  first  of  March  of  each  year,  report, 
under  oath,  to  the  Commissioner  of  Insurance,  upon  forms  to  be  fur- 
nished by  him,  the  gross  amount  of  all  premiums,  assessments,  dues  and 
fees  collected,  received  or  derived,  or  obligations  taken  therefor,  from 
business  in  this  State  during  the  preceding  year  ending  the  thlrty-llrst 
day  of  December,  without  any  deduction  for  dividends  paid,  or  deduc- 
tion on  any  other  account,  except  for  premiums  returned  upon  cancelled 
policies,  and  premiums  paid  for  re-insurance  upon  business  In  this  State 
in  companies  duly  authorized  to  do  business  in  this  State.  The  said 
annual  report  shall  be  examined  into  by  the  Commissioner  of  Insurance 
in  order  to  ascertain  as  to  Its  correctness,  and  It  shall  be  his  duty  to 
file  said  report,  or  a  copy  thereof,  when  approved  by  him,  with  the  Audi- 
tor of  Public  Accounts. 

Every  such  person,  partnership,  company  or  corporation  which  shall 
tall  to  make  the  report  of  premium,  assessments,  dues  and  fees  as  herein 
required  shall  be  fined  fifty  dollars  for  each  day's  failure  to  make  such 
report,  said  fine  to  be  imposed  in  the  discretion  of  the  Circuit  Court  of  the 
city  of  Richmond,  upon  the  motion  of  the  Attorney  General,  after  ten 
days'  notice,  made  at  the  suggestion  of  the  Commissioner  of  Insurance. 

The  Commissioner  of  Insurance  shall,  upon  notification  from  the 
Auditor  of  Public  Accounts,  that  the  license  tax  on  premiums,  assess- 
ments, dues  and  fees,  has  not  been  paid,  revoke  the  license  issued  the 
person,  partnership,  company  or  corporation. 

The  Auditor  of  Public  Accounts  shall,  upon  the  failure  of  any  such 
person,  partnership,  company  or  corporation  to  make  the  payment  of  the 
license  tax  on  premiums,  assessments,  dues  and  fees,  within  the  time 
required  by  law,  add  a  penalty  of  ten  per  centum  of  the  amount  of  said 
license  tax  to  the  same,  and  proceed  to  recover  the  penalty  and  the  license 
tax  by  suit  in  the  Circuit  Court  of  the  city  of  Richmond  on  the  bond  given 
by  any  such  person,  partnership,  company  or  corporation  to  secure  the 
payment  of  said  tax.    (1910,  p.  224;   1915,  p.  106.) 

Sec  25.     Certain  local  mutnal  fire  insurance  companies  exempt.— 

No  charge  shall  be  made  against  any  fire  Insurance  company  chartered 
in  this  State  for  the  privilege  of  transacting  its  business  when  such 
company  is  purely  a  local  mutual  association,  doing  business  in  not  more 
than  four  contiguous  counties  In  this  State,  or  in  more  than  four  con> 
tlgnous  counties,  provided  the  territory  embraced  In  the  counties  in 
which  business  Is  done  has  not  a  population,  exceeding  one  hundred 
thousand,  and  Is  not  designed  to  accumulate  profits  for  the  benefit  of,  or 
pay  dividends  to,  the  stockholders  or  members  thereof;  and,  provided, 
further,  that  nothing  in  this  act  shall  be  construed  to  require  any  tax, 
other  than  the  tax  imposed  upon  property  and  the  fees  imposed  by  the 
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general  law,  defining  and  regulating  fiaternal  beneficial  assoclatlODi, 
orders  or  societies,  upon  secret  or  fraternal  orders  where  the  benefit  or 
relief  is  payable  by  the  grand  or  supreme  body  of  the  same,  and  is  de- 
rived from  assessment  upon  lodges,  councils  or  other  bodies. 

Sec.  26.  Property  of  insurance  companiee  to  be  taxed  as  other  prop- 
erty; no  tax  except  license  tax  cm  gross  premiums.— The  real  estate  tnd 
tangible  personal  property,  situated  or  located  in  this  State,  of  evenr 
Iterson,  partnership,  company  or  corporation,  whether  organized  \tj  ttie 
laws  of  another  State  or  country,  or  organized  under  the  laws  of  tliU 
State,  and  doing  an  insurance  business  in  this  State,  shall  be  listed  ud 
assessed  on  the  land  and  property  books  of  tne  commissioners  of  the 
revenue  in  the  same  manner  as  other  real  estate  and  tangible  persostl 
property  is  assessed,  and  shall  be  taxed  at  the  same  rate  as  otiier  like 
property  is  taxed  in  this  State. 

The  license  tax  on  gross  premiums  as  provided  in  section  twenty-tfiree 
and  the  tax  on  real  estate  and  tangible  personal  property  herein  pro- 
vided to  be  paid  by  every  person,  partnership,  company  or  corporation 
doing  such  an  Insurance  business  in  this  State,  shall  be  in  lien  of  *U 
other  license  fees,  taxes  or  levies  whatsoever  for  State,  county,  mnntdpal 
or  local  purposes,  which  shall  be  construed  to  include  their  agents,  except 
that  the  certificate  fee  of  one  dollar  required  to  be  paid  by  all  such  ai;eiitt 
to  the  Bureau  of  Insurance  shall  be  paid  by  them  as  heretofore,  {lilt. 
p.  224;   1916,  p.  106.) 

Sec.  27.  Railway  and  canal  corporations. — Every  railway  and  caul 
corporation  of  this  State  not  exempt  from  taxation  by  virtue  of  lt< 
charter,  and  every  railway  and  canal  corporation  incorporated  nndtf 
the  laws  of  any  other  State  doing  business  in  this  State,  shall  report 
annually  on  or  before  the  fifteenth  day  of  August,  to  the  State  Corpora- 
tion Commission  all  of  its  real  and  personal  property  of  every  descrip- 
tion, as  of  the  thirtieth  day  of  June  preceding,  showing  particularly  to 
what  county  or  corporation  the  principal  office  or  agency  of  anch  cor- 
poration is  located  in  this  State,  and  in  what  county  or  corporation  tlM 
principal  office  or  agency  of  such  corporation  is  located,  and  also  shov- 
ing what  parts  of  such  property  is  located  in  each  school  district  of  n^ 
county,  and  classifying  the  same  under  the  following  heads: 

First.     Roadway  and  track  or  canal  bed. 

Second.  Depots,  depot  grounds  and  lots,  station  buildings  and  Ii- 
tures  and  machine  shops. 

Third.    Real  estate  not  included  in  other  classes. 

Fourth.  Rolling  stock,  including  passenger,  freight,  cattle  or  stock, 
baggage,  mail,  express,  sleeping,  palace  and  all  other  cars  owned  by  or 
belonging  to  the  corporation,  boats,  machinery,  depot  and  office  fnmltiire 
and  equipment,  houses  and  appurtenances  occupied  by  lockgate  keepen 
and  other  employees;  provided,  that  foreign  railway  and  canal  corpora- 
tions doing  business  in  this  State  shall  report  and  be  asaoised  on  tlM 
average  amount  of  rolling  stock  habitually  used  by  them  in  this  Stata 

Fifth.     Stores. 

Sixth.     Telegraph  lines. 

Seventh.  Stock,  bonds  and  other  evidences  of  debt  of  other  corpora- 
tions  and  individuals,  and  firms  held  by  such  company. 

Eighth.  Stocks,  bonds  and  other  evidences  of  debt  of  any  person  or 
corporation  .belonging  to  any  such  company  chartered  in  this  Stats,  is 
excess  of  its  indebtedness,  whether  the  same  be  held  in  trust  or  othervlN 
by  some  other  person,  firm  or  corporation,  within  or  without  this  State, 
which,  for  the  purpose  of  this  act,  shall  be  considered  to  be  located  *l 
the  principal  office  of  such  company  in  this  State. 

Ninth.  All  other  personal  property  of  such  company  not  enamwatcd 
in  either  of  the  foregoing  heads,  which  would  be  taxable  under  this  act  U 
the  same  belonged  to  an  individual.  Including  money  of  the  corporatloa, 
derived  from  actual  transportation  operations,  on  deposit  with  any  bank 
or  other  corporation  or  firm  or  person,  or  in  the  possession  or  nnder  tt* 
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control  of  the  corporation,  whether  such  money  be  actually  In  or  out  ol 
this  State,  and  If  such  railway  or  canal  Is  only  in  part  within  this  Com- 
monwealth, the  money  to  be  reported  shall  be  such  proportion  of  the 
total  money  on  deposit,  derived  as  aforesaid,  as  the  gross  earnings  In 
Virginia  bear  to  the  gross  earnings  of  the  system. 

Every  such  corporation  shall  also  report,  on  or  before  the  fifteenth 
day  of  August  of  each  year,  the  gross  transportation  receipts  of  the  rail- 
way or  canal  for  the  twelve  months  preceding  the  thirtieth  day  of  June 
of  each  year,  and  In  all  cases  the  report  shall  be  so  made  as  to  give  the 
data  on  which  the  same  is  made.  If  such  railway  or  canal  is  only  in 
part  within  the  Commonwealth,  the  report  shall  show  what  part  is  within 
the  Commonwealth,  and  what  proportion  the  same  bears  to  the  entire 
length  of  the  road  or  canal,  and  shall  apportion  the  said  receipts  accord- 
ingly. The  report  herein  required  shall  be  verified  by  the  oath  of  the 
president  or  proper  officer.  The  State  Corporation  Commission  shall, 
after  thirty  days'  notice  previously  given  by  it  to  the  president,  treas- 
urer, or  other  proper  o£Q.cer  of  such  corporation,  proceed  to  ascertain 
the  value  of  property  and  the  gross  transportation  receipts  so  reported, 
upon  the  best  and  most  reliable  information  that  can  be  procured,  and  to 
this  end  shall  be  authorized  and  empowered  to  send  for  persons  and 
papers.  The  State  Corporation  Commission  shall  assess  upon  said  prop- 
erty and  gross  transportation  receipts  the  taxes  Imposed  thereon  by  law. 

A  certified  copy  of  this  assessment,  when  made,  shall  be  immediately 
forwarded  by  the  clerk  of  the  State  Corporation  Commission,  not  later 
than  the  fifteenth  day  of  October,  to  the  Auditor  of  Public  Accounts  and 
to  the  president  or  other  propec  officer  of  each  railway  and  canal  corpora- 
tion so  assessed,  whose  duty  it  shall  be  to  pay  into  the  treasury  of  the 
State,  on  or  before  the  first  day  of  November  following,  the  taxes  upon 
Its  property  and  the  franchise  tax  upon  the  gross  transportation  receipts 
as  shown  by  said  copy  of  the  assessments. 

The  State  Corporation  Commission  shall,  at  such  times  as  it  may  elect, 
on  or  before  the  fifteenth  day  of  October  of  each  year,  proceed  to  ascer- 
tain and  assess  the  gross  transportation  receipts  of  any  railway  or  canal 
corporation  which  has  failed  to  make  the  report  herein  required,  and 
shall  also  assess  the  value  of  the  property  of  any  such  corporation,  except 
its  franchise  and  non-taxable  shares  of  stock  Issued  by  other  corporations 
and  owned  by  it,  at  a  fair  cash'  valuation,  upon  the  best  and  most  reliable 
information  that  can  be  procured,  and  to  this  end  shall  be  authorized 
and  empowered  to  send  for  persons  and  papers,  and  said  commission 
shall  assess  upon  such  gross  transportation  receipts  and  property  the 
taxes  Imposed  thereon  by  law.  A  certified  copy  of  the  assessment  when 
made  shall  be  Immediately  forwarded  by  the  clerk  of  the  State  Corpora- 
tion Commission  to  the  Auditor  of  Pnbllc  Accounts  and  to  the  president 
or  other  proper  officer  of  such  railway  or  canal  corporation  so  assessed, 
whose  duty  it  shall  be  to  pay  into  the  treasury  of  the  State  within  thirty 
days  after  receiving  said  certified  copy  of  the  assessment,  the  taxes  upon 
Its  property,  and  the  franchise  tax  upon  Its  gross  transportation  receipts 
as  shown  by  said  copy  of  the  assessment. 

Such  taxes  so  assessed,  and  a  penalty  In  addition  thereto  of  five  per 
centum  thereon,  if  the  said  taxes  be  not  paid  at  the  time  provldSd  herein, 
shall  be  collected  by  the  treasurer  of  any  county  or  city  In  which  such 
corporation  owns  property,  to  whom  the  auditor  may  deliver  a  copy  of 
the  assessment.  The  treasurer  may  distrain  and  sell  any  personal  prop- 
erty of  such  corporation,  and  shall  pay  the  amount  of  said  tax  and 
penalty  into  the  treasury  within  one  month  from  the  time  of  delivery 
to  him .  of  the  copy  as  aforesaid.  The  roadbed,  depot  grounds,  rolling 
stock,  tools,  oil  and  other  articles  used  in  operating  railroads,  owned  by 
mining,  lumber  and  like  companies  which  transport  passengers  or  freight 
for  other  than  such  owners,  shall  be  assessed  by  the  State  Corporation 
Commission  In  the  mode  prescribed  by  this  act.  All  other  property  of 
such  mining,  lumber  and  like  companies  shall  be  assessed  by  the  com- 
missioner of  the  revenue  upon  the  land  and  personal  property  books  of 
the  counties  and  cities  where  located.     Mining,  lumber,  and  like  com- 
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panles  operating  railroads  to  transport  passengers  or  frelgbt  for  otben 
shall  be  construed  as  In  the  provision  of  this  section  as  to  all  of  their 
property,  except  their  real  estate,  not  used  as  a  part  of  their  roadbed 
or  for  depot  purposes,  which  shall  be  assessed  by  the  commissioner  ol 
the  revenue  in  the  district  or  city  wherein  situated. 

It  shall  be  the  duty  of  the  State  Corporation  Commission  to  prepare 
and  furnish  to  the  several  corporatfons  required  to  malie  reports  nnder 
this  section  forms  for  such  reports,  which  said  corporations  shall  nee 
In  making  the  reports  required  of  them,  and  any  such  corporation  which 
shall  fail  to  make  the  report  hereinbefore  required,  within  the  time 
herein  prescribed,  shall  be  liable  to  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  two  hundred  and  fifty  dollars  for  each  day  anch 
corporation  may  be  in  default  in  maklpg  such  report.  The  said  fine  to  be 
Imposed  and  Judgment  entered  therefor  by  the  State  Corporation  Com- 
mission after  thirty  days'  notice  to  any  such  defaulting  corporation  to 
appear  before  the  said  commission  and  show  cause,  if  any,  against  the 
Imposition  of  such  fine,  subject  to  appeal  to  the  Supreme  Court  oi  Ap- 
peals. It  shall  be  the  duty  of  the  clerk  of  the  State  Corporation  Commis- 
sion to  furnish  to  the  council  of  every  city  and  town  and  to  the  board 
of  supervisors  of  every  county,  and  to  the  treasurer  of  every  county  and 
city,  wherein  any  property  belonging  to  such  corporation  is  situated,  a 
certified  copy  of  the  assessment  made  by  the  State  Corporation  Com- 
mission of  such  corporation's  property,  which  shall  definitely  show  the 
character  of  the  property.  Its  value  and  location  for  the  purpose  of  tax- 
ation in  each  county,  city,  town  and  school  district,  so  that  county,  eltr, 
town  and  school  district  levies  may  be  laid  upon  the  same;  provided, 
however,  that  it  shall  be  the  duty  of  the  division  superintendent  of  schools 
In  each  county  in  which  a  railway  or  canal  is  located  and  operated  to 
furnish,  on  or  before  the  first  day  of  July  In  each  year,  to  such  railway 
or  canal  corporation  or  corporations,  the  boundaries  of  each  school  dia- 
trict  of  said  county  in  which,  any  part  of  such  railway  or  canal  and  <t! 
property  is  situated,  and  a  copy  of  such  boundaries  to  the  clerk  of  the 
State  Corporation  Commission.  Wherever  any  division  superintendent  ol 
schodls  shall  fail  to  furnish  to  such  railway  or  canal  corporation  or  eor- 
p- rations  and  the  clerk  of  the  State  Corporation  Commission,  the  bound- 
aries of  ej,ch  school  district  of  said  county  in  which  any  part  of  such 
railway  or  canal  and  its  property  is  situated,  it  shall  be  the  duty  of  the 
clerk  of  the  State  Corporation  Commission  to  notify  the  judge  of  the 
circuit  court  of  the  county  wherein  such  superintendent  of  school  re- 
sides, who  shall  instruct  the  grand  jury  at  the  next  term  of  the  circuit 
court  to  ascertain  whether  such  boundaries  have  been  furnished  as  re- 
quired In  this  ac*:,  and  should  said  grand  jury  ascertain  that  such  bonnd- 
arles  have  not  been  furnished,  they  shall  find  an  indictment  against 
each  such  division  superintendent  of  schools,  who  shall  be  deemed  gniltr 
of  a  misdemeanor,  and,  upon  conviction  thereof,  .shall  be  fined  not  1m> 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars  for  each 
school  district  so  omitted.  (1906,  p.  529;  1910,  p.  394;  1912,  p.  4)0; 
1916,  p.  197.) 

See  Com.  v.  C.  &  O.  R.  Co.  (Corporation  Commission),  20  Va.  U  Reg-  W: 
affirmed  118  Va.  261,  87  S.  E.  622;  Supervisors  v.  Com.,  116  Va.  Sll,  81  S.  £ 
112,  20  Va.  L.  Res.  71;  section  2207  of  the  Code. 

For  a  review  of  "Recent  Virginia  Tax  Cases,"  see  2  Va.  I*  Reg.  N.  S.  tJl 

Sea  2S.  Tax  on  railway  and  canal  corporations. — The  State  tax  on 
the  rolling  stock  of  all  corporations  operating  railroads  by  steam,  dolof 
business  in  this  State,  so  far  as  the  same  is  taxable  in  this  State,  shall 
be  at  the  rate  of  one  and  three-fifths  per  cent,  of  the  assessed  vaiso 
thereof,  to  be  applied  to  the  support  of  the  government  of  this  State, 
and  there  shall  be  no  local  levies  assessed  on  such  rolling  stock. 

The  State  tax  on  the  intangible  personal  property  as  assessed  In  the 
section  next  preceding  (other  than  bonds  issued  by  counties,  cities  and 
towns  or  other  political  subdivisions  of  this  State)  owned  by  every  rail- 
way and  canal  corporation,  shall  be  at  the  rate  of  sixty-five  cents  «■ 
every  hundred  dollars  of  the  assessed  value  thereof,  the  proceeds  of  vhid 
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shall  be  applied  to  the  payment  of  expenses  of  the  government,  and  upon 
ail  such  intangible  personal  property  there  may  be  local  levies  at  the  rate 
authorized  by  law;  however,  such  rate  not  to  exceed  thirty  cents  on  every 
one  hundred  dollars  of  the  assessed  value  thereof,  the  proceeds  of  saia 
local  levies  to  be  applied  as  is  provided  by  law. 

The  State  tax  on  the  money  of  every  railway  and  canal  corporation 
shall  be  twenty  cents  on  every  one  hundred  dollars  assessed  value  there- 
of, one-half  of  which  shall  be  applied  to  the  support  of  the  gtovemment 
and  one-bait  of  which  shall  be  applied  to  the  support  of  the  public  free 
schools  of  this  State,  and  there  shall  be  no  i>ocal  levies  assessed  on  such 
money. 

The  State  tax  on  bonds  issued  by  counties,  cities  and  towns  or  other 
political  sabdivisions  of  this  State,  owned  by  every  railway  and  canal 
corporation  shall  be  at  the  rate  of  thirty-iive  cents  on  every  one  hundred 
dollars  assessed  value  thereof,  the  proceeds  of  which  tax  shall  be  applied 
to  the  payment  of  the  expenses  of  the  government. 

The  State  tax  on  the  real  estate,  rolling  stock  (other  than  the  rolling 
stock  of  corporations  operating  railroads  by  steam)  and  tangible  per- 
sonal property  of  every  railway  and  canal  corporation,  shall  be  at  the 
rate  of  ten  cents  on  every  one  hundred  dollars  assessed  value  thereof, 
the  proceeds  of  which  shall  be  applied  to  the  support  of  the  public  free 
schools  of  this  State,  and  on  such  real  estate,  rolling  stock  (other  than 
the  rolling  stock  of  corporations  operating  railroaas  by  steam)  and  tan- 
^ble  personal  property  There  shall  be  local  levies  at  the  same  rate  or 
rates  as  are  assessed  upon  other  real  estate  and  tangible  personal  prop- 
erty, located  in  such  localities,  the  proceeds  of  which  local  levies  shall 
be  applied  as  is  provided  by  law. 

Every  such  railway  or  canal  corporation  shall  pay  to  the  State  an 
annual  State  franchise  tax  equal  to  one  and  one-fourth  per  centum 
upon  the  gross  transportation  receipts,  hereinafter  specified,  for  the 
privilege  of  exercising  its  franchise  in  this  State,  which,  with  the  taxes 
hereinbefore  provided  for,  shall  be  in  lieu  of  all  taxes  or  license  charges 
whatsoever,  upon  the  franchises  of  such  corporation  and  the  shares  ot 
stock  issued  by  it,  and  upon  all  its  property,  as  hereinbefore  provided; 
provided,  that  nothing  herein  contained  shall  exempt  such  corporation 
from  the  annual  fee  required  by  section  one  hundred  and  fifty-seven  of 
the  Constitution  or  from  assessment  for  street  and  other  local  improve- 
ments, which  shall  be  authorized  by  law,  or  from  the  county,  city,  town, 
district  or  road  levies  hereinafter  provided  for  other  than  a  franchise 
tax;  and  provided,  further,  that  nothing  herein  contained  shall  annul 
or  Interfere  with,  or  prevent,  any  contract  or  agreement  by  ordinance 
between  street  railway  corporations  and  municipalities  as  to  compensa- 
tion for  the  use  of  the  streets  or  alleys  of  such  munieipaltiies  by  such 
railway  corporation;  ana  provided,  further,  that  the  case  of  any  rail- 
way or  canal  corporation  operated  wholly  within  this  State  whose  actual 
operating  expenses  exceed  its  gross  transportation  receipts,  the  annual 
State  franchise  tax  shall  be  equal  to  one  and  one-eighth  per  ceatum 
UDon  the  sross  transportation  receipts. 

Tbe  amount  of  sueh  franchise  tax  shall  be  equal  to  one  and  one-fourth 
per  centum  of  the  gross  transportation  receipts  of  such  corporation  for 
the  year  ending  June  thirtieth  of  each  year,  to  be  ascertained  by  the 
iState  Corporation  Commission  m  the  following  manner: 

(a)  When  the  road  or  canal  of  the  corporation  lies  wholly  within 
this  State,  the  tax  shall  be  equal  to  one  aqd  one-fourth  per  centum  of  the 
entire  gross  transportation  receipts  of  such  corporation. 

(b)  When  the  road  or  canal  of  the  corporation  lies  partly  within 
'and  partly  without  this  State,  or  is  operated  as  a  part  of  a  line  or  sys- 
tem extending  beyond  this  State,  the  tax  shall  be  equal  to  one  and  one- 
fourth  per  centum  of  the  gross  transportation  receipts  earned  within  this 
State,  to  be  determined  as  follows: 

By  ascertaining  the  average  gross  transportation  receipts  per  mile 
over  Itfl  whole  extent  within  and  without  this  State,  and  multiplying 
the  result  by  the  number  of  miles  operated  within  this  State;  provided, 
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that  trom  the  sum  so  ascertained  there  may  be  deducted  a  reawiublt 
sum  because  ot  any  excess  of  value  of  the  terminal  faciUties  or  othei 
similar  advantages  situated  in  other  States  over  similar  faclUUes  oi 
advantages  situated  in  this  State. 

The  real  and  personal  property  (other  than  the  rolling  stock  oi  cor- 
porations operating  railroads  by  steam)  ot  snch  corporation,  and  other 
than  its  franchise,  shall  be  assessed  on  the  valuation  fixed  by  tbe  State 
Corporation  Commission  with  county,  city,  town,  district  and  road  leTlM 
at  the  same  rate  as  real  and  personal  property  of  natural  persona  are 
assessed  with  such  levies. 

No  State  tax,  county,  city,  town,  district  or  road  levy  shall  be  laid  ob 
the  net  income  of  any  railway  or  canal  corporation,  nor  shall  any  coantj, 
city,  town,  district  or  road  levy  be  laid  on  the  gross  transportation  re- 
ceipts of  any  such  company. 

All  the  taxes  and  levies  shall,  until  paid,  be  a  lien  upon  the  propertr 
within  this  State  of  the  corporation  owning  the  same,  and  take  prece- 
dence of  all  other  liens  or  encumbrances. 

Any  such  railway  or  canal  corporation,  or  the  State  or  any  countj  or 
city  at  the  instance  of  the  Attorney  General  for  the  iState  or  the  Com- 
monwealth's attorney  for  any  county  or  city,  aggrieved  by  the  aasen- 
ment  and  ascertainment  of  such  taxes,  may  within  thirty  days  alter 
receiving  a  certified  copy  thereof,  apply  for  relief  to  the  circuit  coart  nt 
the  city  of  Richmond.  Notice  of  the  application  setting  forth  the 
grounds  of  complaint,  verified  by  aflldavit  if  the  appeal  be  taken  by  any 
such  railway  or  canal  corporation  shall  be  served  on  the  State  Corpora- 
tion Commission,  and  on  the  Attorney  Oeneral,  whose  duty  it  shall  he  to 
represent  the  Commonwealth,  or  if  the  appeal  be  taken  by  tbe  State  or 
any  county  or  city,  notice  of  the  application,  setting  forth  the  grooncu 
of  complaint,  shall  be  served  on  such  railway  or  canal  corporation.  II 
the  court  be  of  opinion  that  the  assessment  or  tax  is  excessive,  it  shall 
reduce  the  same,  but  it  of  the  opinion  that  it  is  insufliclent  It  shall  in- 
crease the  same.  Unless  the  applicant  paid  the  taxes  under  protest 
when  due,  the  court,  if  the  decision  is  adverse  to  the  applicant  shall, 
in  disallowing  the  application,  give  judgment  against  it  for  the  taiee 
assessed  by  the  State  Corporation  Commission,  and  for  a  sum,  by  way  ot 
damages,  equal  to  Interest  at  the  rate  of  one  per  centum  per  month, 
upon  the  amount  of  taxes  from  the  time  the  same  were  payable  K  the 
decision  is  In  favor  of  such  railway  or  canal  corporation,  in  whole  or  in 
part,  appropriate  relief  shall  be  granted,  including  the  right  to  recorer 
any  excess  of  taxes  that  may  have  been  paid,  with  legal  interest  thereon, 
and  the  legally  taxable  costs  of  said  application  from  the  State  or  local 
authorities,  or  both,  as  the  case  may  be,  the  judgment  to  be  enforced  hy 
mandamus  or  other  proper  process  issuing  trom  the  court  finally  ad- 
judicating the  application.  If  the  decision  be  in  favor  ot  the  State,  or 
any  county  or  city,  appropriate  relief  shall  be  granted  and  the  conrt 
shall  enforce  Its  judgments  by  mandamus  or  other  proper  process. 

The  Supreme  Court  of  Appeals  may,  subject  to  the  provisions  of  arti- 
cle six  ot  the  Constitution,  allow  a  writ  of  error  to  either  party,  ^ro- 
vided,  however,  that  any  steam  railway  company  In  which  nine-tenth* 
of  the  stock  of  such  company  is  owned  by  a  city  or  county  ot  this  State 
and  which  is  operated  at  a  loss,  shall  pay  to  the  State  an  annual  State 
tranchise  tax  of  only  five  dollars.    (1915,  p.  197;  1916,  p.  814.) 

A  railroad  company,  which  by  Its  charter  is  exempt  from  any  poW" 
charge  or  tax  whatsoever,  but  which  avails  Itself  cf  the  provisions  of  section 
1089  of  the  Code  of  1887  (now  section  4379),  and  so  falls  under  the  provisioM 
of  section  1S8  of  the  Constitution,  is  liable  for  the  franchise  tax  under  thU 
section.  Com.  v.  R.  P.  &  P.  R.  R.  Co.,  Ill  Va.  611,  69  S.  E.  1070. 
,  See  sections  2206,  2207,   2208  of  the  Code. 

Sec  20.  Bxpress  companies,  refrigerator,  oil,  stock,  frtiit  •■*  "** 
car  loaning  and  other  car  companies,  operaUng  upon  the  railroads  ta  (■* 
State  except  sleeping  car,  dining  car,  drawtng  room  car,  and  palace  car 
companies. — All  companies  doing  express  business  on  any  railroad,  steam- 
boat or  vessel  In  this  State;  all  refrigerator,  oU.  stock,  fruit  and  other  c 
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loaning  and  other  car  companies,  operating  upon  the  railroads  In  this 
State,  except  sleeping  car,  dining  car,  drawing  room  car  and  palace  car 
companies,  shall  report  annually  on  or  before  the  first  day  of  September 
to  the  Slate  Corporation  Commission  all  of  Its  real  and  personal  property 
of  every  description  in  this  State  belonging  to  It  on  the  thirtieth  day 
of  June  preceding,  showing  particularly  in  what  city,  town,  county  and 
school  district  property  is  located  and  classifying  the  same  under  the 
following  beads: 

(a)  All  of  Its  real  and  persoiial  property  of  every  description  in  this 
State  belonging  to  it  on  the  thirtieth  day  of  June  next  preceding,  show- 
ing the  cost  and  present  market  value  of  said  property. 

(b)  The  total  number  of  miles  operated  within  and  without  this 
State  for  the  year  ending  June  thirtieth  next  preceding. 

(c)  The  gross  receipts  from  operation  entirely  within  this  State,  and 
if  operations  are  partly  within  and  partly  without  this  State  the  entire 
gross  receipts  from  operation  for  the  year  ending  June  thirtieth  next 
preceding. 

(d)  Any  and  all  other  information,  in  such  manner  and  In  such 
detail  as  the  State  Corporation  Commission  shall  require. 

The  said  State  Corporation  Commission  shall,  after  thirty  days'  notice 
previously  given  by  it  to  the  president  or  other  proper  officer,  assess  the 
value  of  the  property  of  each  such  companies. 

Should  any  such  company  fail  to  make  the  report  required  by  this 
section  on  or  before  the  first  day  of  September  the  said  State  Corporation 
Commission  shall,  at  such  time  as  it  may  elect,  upon  the  best  and  most 
reliable  information  that  can  be  procured,  assess  the  value  of  the  prop- 
erty of  said  company  within  this  State,  and  shall  ascertain  the  infor- 
mation required  herein,  and  In  the  execution  of  the  duty  shall  be  au- 
thorized and  empowered  to  take  testimony,  summon  and  compel  the 
attendance  of  witnesses  and  send  for  persons  and  papers. 

A  certified  copy  of  the  assessment  when  made  shall  be  Immediately 
forwarded  by  the  clerk  of  the  State  Corporation  Commission  to  the 
Aaditor  of  Public  Accounts  and  to  the  president  or  other  proper  officer 
of  each  such  company,  and  such  company  shall  pay  into  the  treasury 
of  the  State  by  the  first  day  of  December  following  the  taxes  assessed 
against  it. 

It  shall  be  the  duty  of  the  clerk  of  the  State  CorporaUon  Commission 
to  furnish  to  the  council  of  every  city  and  town  and  to  the  board  of 
supervisors  of  every,  county  wherein  the  property  belonging  to  said  com- 
pany is  situated  a  certified  copy  of  the  assessment  made  by  the  State 
Corporation  Commission  of  such  companies'  property,  which  assessment 
shall  definitely  show  the  character  of  the  property,  its  value  and  loca- 
tion  for  the  purpose  of  taxation  in  each  city,  town,  county  and  district, 
so  that  city,  town,  county  and  district  levies  may  be  Imposed  upon  the 
same;  provided,  however,  that  It  shall  be  the  duty  of  the  division 
superintendent  of  schools  in  each  such  county  In  which  any  express  eom- 
pany,  refrigerator,  oil,  stock,  fruit  and  other  car  loaning  and  other  car 
companies  own  property,  on  or  before  the  first  day  of  July  in  each  year 
to  furnish  to  such  companies  the  boundaries  of  the  school  districts  of 
said  county  wherein  any  such  property  is  situated. 

Any  such  company  failing  to  pay  said  taxes  into  the  treasury  within 
the  time  herein  prescribed  shall  incur  a  penalty  thereon  of  five  per  cen- 
tum, which  shall  be  added  to  the  amount  of  said  taxes. 

Any  such  company  failing  to  make  the  report  hereinbefore  required 
within  the  time  herein  prescribed  shall  be  liable  to  a  fine  of  not  less 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars  for  each 
day  such  company  may  be  in  default  in  making  such  report,  the  said 
fine  to  be  Imposed  and  Judgment  entered  therefor  by  the  State  Corpora- 
tion Commission  after  thirty  days'  notice  to  any  such  defaulting  cor- 
poration to  appear  before  the  said  commission  and  show  cause,  if  any, 
against  the  imposition  of  such  fine,  subject  to  appeal  to  the  Supreme 
Court  of  Appeals  of  Virginia.    (1908,  p.  240;  1916,  p.  197.) 
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Sec  90  M-  Tax  on  express  companies,  reMgerator,  oil,  stock,  fnit 
Mid  other  car  loaning  and  otber  car  companies,  operating  upon  the  rail- 
roads In  this  State,  except  sleeping  car,  dining  car,  drawing  room  car 
and  palace  i»r  companies. — ISach  and  every  one  of  the  said  companies 
doing  business  in  this  State  shall,  on  or  before  the  first  day  of  December 
of  each  and  every  year,  pay  to  the  State  and  to  the  several  counties,  cities 
and  towns  of  the  State  wherein  they  may  have  taxable  properties  located, 
the  taxes  levied  on  said  property,  as  follows: 

(a)  The  State  tax  on  the  Intangible  personal  property  (other  than 
bonds  issued  by  counties,  cities  and  towns  or  other  political  sub-dlTlslons 
of  this  State)  owned  by  every  such  company  shall  be  at  the  rate  of  slity- 
flve  cents  on  every  one  hundred  dollars  of  the  assessed  value  thereof,  tbe 
proceeds  ot  which  shall  be  applied  to  the  expenses  of  the  government, 
and  upon  all  such  Intangible  personal  property  there  may  be  local  levies 
at  the  rate  authorized  by  law,  however,  such  rates  not  to  exceed  thirty 
cents  on  every  one  hundred  dollars  of  the  assessed  value  thereof,  the  pro- 
ceeds of  said  local  levies  to  be  applied  as  is  provided  by  law. 

(b)  The  State  tax  on  the  money  of  every  such  company  shall  be 
twenty  cents  on  every  one  hundred  dollars  assessed  value  thereof,  one- 
half  of  which  shall  be  applied  to  the  support  of  the  government  and  one- 
half  ot  which  shall  be  applied  to  the  support  of  the  public  free  schools 
of  this  State,  and  there  shall  be  no  local  levies  assessed  on  such  money. 

(c)  The  State  tax  on  bonds  issued  by  counties,  cities  and  towns  or 
other  political  sub-divisions  of  this  State,  owned  by  every  such  company, 
shall  be  at  the  rate  of  thlrty^flve  cents  on  every  one  hundred  dollar* 
assessed  value  thereof,  the  proceeds  of  which  tax  shall  be  applied  to  Ui« 
payment  of  the  expenses  of  the  government. 

(d)  The  State  tax  on  the  real  estate  and  tangible  personal  property 
ot  every  such  company  shall  be  at  the  rate  of  ten  cents  on  every  one 
hundred  dollars  assessed  value  thereof,  the  proceeds  of  which  shall  tie' 
applied  to  the  support  of  the  public  free  schools  of  this  State,  and  as 
such  real  estate  and  tangible  personal  property  there  shall  be  local  lerles 
at  the  same  rate  or  rates  as  are  assessed  upon  other  real  estate  and 
tangible  personal  property  located  in  such  localities,  the  proceeds  M 
which  local  levies  shall  be  applied  as  is  provided  by  law. 

(e)  Every  such  company  for  the  privilege  of  doing  business  in  tlit3 
State,  in  addition  to  the  annual  registration  fee  and  the  property  tax  as 
herein  provided,  shall  pay  an  annual  license  tax  as  follows: 

Said  tax  shall  be  equal  to  the  percentages  herelif  fixed  upon  the  erost 
receipts  from  operation  of  such  companies  and  each  ot  them  within  tbi> 
State.  When  such  companies  are  operating  partly  within  and  partly 
without  this  State,  the  gross  receipts  within  this  State  shall  be  deemed 
to  be  all  receipts  on  business  beginning  and  ending  within  this  State, 
and  all  receipts  earned  in  Virginia  on  business  passing  through.  Into  or 
out  of  this  State;  provided,  unless  otherwise  clearly  shown  such  last 
mentioned  receipts  shall  be  deemed  to  be  that  portion  ot  the  total  re- 
ceipts from  such  business  which  the  entire  mileage  over  which  sucii 
business  Is  done  bears  to  the  mileage  operated  within  this  State  tbe 
percentages  above  mentioned  shall  be  as  follows: 

On  all  companies  doing  express  business  within  this  State  one  »'' 
one-quarter  per  centum;  on  all  refrigerator,  oil,  stock,  truit  and  other 
car  loaning  and  other  car  companies,  except  sleeping  car,  dining  ctr. 
drawing  room  car  and  palace  car  companies,  four  per  centum. 

The  amount  of  the  taxes  and  license  herein  imposed  shall  be  in  ll«<i 
ot  all  other  taxes  and  licenses.  State,  county  and  municipal,  upon  all  tli< 
property,  franchises  and  privileges  of  said  companies.    (1915,  p.  D^-) 

See  section  2399  of  the  Code  and  Acts  1916,  chapter  283,  p.  499. 

Sec.  30.  Oorporatlons  operating  steamboats,  steamships  or  otlicr 
floating  property  for  the  transp<Mtation  of  paasei^&cs  or  frei^t.— E*''' 
and  every  corporation  which  operates  steamships,  steamboats  or  other 
floating  property  tor  the  transportation  of  passengers  or  freight,  •fc*" 
report  annually,  on  or  before  the  first  day  of  September,  to  the  Stat* 
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Corporation  Commission,  all  of  its  real  and  personal  property  of  every 
deBcriptlon  in  this  State  belonging  to  It  on  the  thirtietl)  day  of  June 
preceding,  showing  particularly  in  what  city,  town,  county  and  school 
district  the  property  is  located,  and  classifying  the  same  nnder  the  fol- 
lowing heads: 

First.  "All  steamships,  steamboats  and  other  floating  property,  tbeit 
machinery  and  equipments. 

Second.  All  wharves,  sheds,  offices,  stores,  docks,  machine  shops, 
granaries,  elevators  and  other  buildings. 

Third.  All  real  estate  and  personal  property  not  included  in  the 
foregoing  classification. 

Each  such  corporation  shall  also  give  in  said  report — 

(a)  The  total  number  of  miles  operated  within  and  without  this 
State  for  the  year  ending  June  thirtieth  next  preceding;  (b)  the  gross 
receipts  from  operations  entirely  within  this  State  and  if  operations  are 
partly  within  and  partly  without  this  State  the  entire  gross  receipts  from 
operations  for  the  year  ending  June  thirtieth  next  preceding;  (c)  any 
and  all  other  information  in  such  manner  and  in  such  detail  as  the  State 
Corporation  Commission  shall  require. 

The  said  Corporation  Commission  shall,  after  thirty  days'  notice  pre- 
viously given  'by  it  to  the  president  or  other  proper  officer,  assess  the 
value  of  the  property  of  each  of  such  corporations. 

Should  any  such  corporation  fall  to  make  the  report  required  by 
this  section  on  or  before  the  first  day  of  September,  the  said  Corporation 
Commission,  shall  at  such  time  as  it  may  elect,  upon  the  best  and  most 
reliable  Information  that  can  be  procured,  assess  the  value  of  the  prop- 
erty of  said  company,  and  shall  ascertain  the  information  required  here- 
in, and  in  the  execution  of  the  duty  shall  be  authorized  and  empowered 
to  send  tor  persons  and  papers. 

The  State  Corporation  Commission  shall  assess  upon  said  property  the 
taxes  imposed  thereon  by  law,  and  upon  said  corporations  the  license  tax 
imposed  by  law. 

A  certified  copy  of  the  assessment,  when  made,  shall  be  immediately 
forwarded  by  the  clerk  of  the  State  Corporation  Commission  to  the  Audi- 
tor of  Public  Accounts  and  to  the  president  or  other  proper  officer  of  each 
such  corporation,  and  such  corporation  shall  pay  into  the  treasury  of  the 
State  by  the  first  of  December  following,  the  taxes  assessed  against  it. 

It  shall  be  the  duty  of  the  clerk  of  the  State  Corporation  Commission 
to  furnish  to  the  council  of  every  city  and  town,  and  to  the  board  of 
supervisors  of  every  county  wherein  the  property  belonging  to  said  cor- 
poration is  situated,  a  certified  copy  of  the  assessment  made  by  the  State 
Corporation  Commission  of  such  corporation's  property,  which  assessment 
shall  definitely  show  the  character  of  the  property,  its  value  and  location 
for  the  purpose  of  taxation  in  each  city,  town,  county  and  district,  so 
that  city,  town,  county  and  district  levies  may  be  imposed  upon  the 
same;  provided,  however,  that  it  shall  be  the  duty  of  the  division  super- 
intendent of  schools  in  each  such  county  in  which  any  such  corporation 
owns  property,  on  or  before  the  first  day  of  July  in  each  year,  to  furnish 
to  each  such .  corporation  the  boundaries  of  the  school  districts  of  said 
county  wherein  any  such  property  is  situated. 

Any  such  corporation  falling  to  pay  said  taxes  into  the  treasury 
within  the  time  herein  prescribed  shall  incur  a  penalty  thereon  of  five 
per  centum,  which  shall  be  added  to  amount  of  said  taxes. 

Any  such  corporation  which  shall  fail  to  make  the  report  herein- 
before required  within  the  time  herein  prescribed,  shall  be  liable  to  a  fine 
of  not  less  than  twenty-'flve  dollars  nor  more  than  one  hundred  dollars 
for  each  day  such  corporation  may  be  in  default  in  making  such  report. 
The  said  fine  shall  be  imposed  and  Judgment  entered  therefor  by  the 
said  Corporation  Commission  after  thirty  days'  notice  to  any  such  de- 
faulting corporation,  to  appear  before  the  said  commission  and  show 
tense,  if  any,  against  the  imposition  of  such  fine,  subject  to  appeal  to 
the  Supreme  Court  of  Appeals  of  Virginia.    (1908,  p.  240;  1916,  p.  197.) 
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Sec.  81.  Tax  on  corporations  wfalch  <^erate  steamships,  steamboats 
or  other  floating  property  for  the  transportation,  of  passoigers  or  freight 
— Tbe  State  tax  on  the  intangible  personal  property  (other  than  bonds 
Issued  by  counties,  cities  and  towns  or  other  political  sub-dlviBions  ot  this 
State)  owned  by  corporations  which  operate  steamships,  steamboats  or 
other  floating  property  tor  the  transportation  ot  passengers  or  freiglit, 
shall  be  at  the  rate  of  Bixty-flve  cents  on  every  hundred  dollars  ot  the  as- 
sessed value  thereof,  the  proceeds  ot  which  shall  be  applied-  to  the  ex- 
penses of  the  government,  and  upon  all  such  intangible  personal  prop- 
erty there  may  be  local  levies  at  the  rate  authorized  by  law,  however, 
such  rates  not  to  exceed  thirty  cents  on  every  one  hundred  dollars  ot 
the  assessed  value  thereof,  the  proceeds  ot  said  local  levies  to  be  applied 
as  is  provided  by  law. 

The  State  tax  on  the  money  of  every  such  company  shall  be  twenty 
cents  on  every  one  hundred  dollars  assessed  value  thereof,  one-halt  ot 
which  shall  be  applied  to  the  support  ot  the  government  and  one-halt  ol 
which  shall  be  applied  to  the  support  of  the  public  free  schools  ot  tliis 
State,  and  there  shall  be  no  local  levies  assessed  on  such  money. 

The  State  tax  on  bonds  issued  by  counties,  cities  and  towns  or  other 
political  sub-divisions  ot  this  State  owned  by  every  such  company,  sball 
be  at  the  rate  ot  thirty-five  cents  on  every  one  hundred  dollars  assessed 
value  thereof,  the  proceeds  of  which  tax  shall  be  applied  to  the  payment 
of  the  expenses  ot  the  government. 

The  State  tax  on  the  real  estate  and  tangible  personal  property  of 
every  such  company  shall  be  at  the  rate  of  ten  cents  on  every  one  hun- 
dred dollars  assessed  value  thereof,  the  proceeds  ot  which  shall  be  applied 
to  the  support  ot  the  public  free  schools  of  this  State,  and  on  such  real 
estate  and  tangible  personal  property  there  shall  be  local  levies  at  tbe 
same  rate  or  rates  as  are  assessed  upon  other  real  estate  and  tangible 
property  located  In  such  localities,  the  proceeds  of  which  local  levies 
shall  be  applied  as  is  provided  by  law. 

Every  such  company  for  .the  privilege  of  doing  business  In  this  State, 
In  addition  to  the  annual  registration  fee,  and  property  tax,  shall  pay  an 
annual  State  license  tax  as  follows: 

Said  tax  shall  be  equal  to  one  and  one-eighth  per  cent,  upon  the  gross 
receipts  from  the  operation  ot  such  companies,  and  each  ot  them,  witliln 
this  State.  When  such  companies  are  operated  partly  within  and  partlf 
without  this  State,  the  gross  receipts  within  this  State  shall  be  deemed 
to  be  all  receipts  on  business  beginning  and  ending  within  this  State  and 
all  receipts  earned  in  Virginia  on  business  passing  through,  into  or  oat 
of  this  State;  provided,  that  unless  otherwise  clearly  shown  such  last 
mentioned  receipts  shall  be  deemed  to  be  that  proportion  ot  tbe  total 
receipts  from  such  .business  which  the  entire  line  mileage  over  vtalcA 
said  business  Is  done  bears  to  tbe  mileage  operated  within  this  State. 
(1908,  p.  257;  1910.  pp.  164,  166;   1916,  p.  197.) 

Sec.  82.  Sleeping  car,  parlor  car,  and  dining  car  omnpaales. — ^Eacli 
sleeping  car,  parlor  car,  and  dining  car  company  doing  business  between 
points  in  this  State  shall  report  annually,  on  or  before  the  first  iv 
of  September,  to  the  State  Corporation  Commission,  the  number  ot 
miles  of  track  over  which  It  operates  its  ears  In  this  State  on  the  thlrtieUi 
day  ot  June  preceding. 

The  report  herein  required  shall  be  verified  by  the  oath  of  the  pmi' 
dent  or  other  proper  otD.cer  of  the  company  making  the  same. 

Every  such  company  which  shall  tall  to  make  the  report  reqnired 
In  this  section  within  the  time  herein  prescribed  shall  be  liable  to  * 
fine  ot  not  less  than  five  hundred  dollars  nor  more  than  two  tboasaod 
five  hundred  dollars.  The  said  fine  to  be  imposed  and  Jndgment  en- 
tered therefor  by  the  State  Corporation  Commission  after  thirty  ii*T>' 
notice  to  any  such  defaulting  corporation  to  appear  before  tbe  f^ 
commission,  and  to  show  cause,  it  any,  against  the  Imposition  of  *i>^ 
fine,  subject  to  appeal  to  the  Supreme~Court  ot  Virginia. 

If  any  such  comj^any  should  tail  to  make  such  report  at  tt«  tiiM 
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herein  prescribed,  the  State  Corporation  Commission  shall,  at  such  time 
as  It  may  elect,  upon  the  best  and  most  reliable  Information  that  can 
be  procured,  ascertain  the  number  of  miles  operated  by  it  in  this  State, 
and  in  the  execution  of  such  duty  shall  be  authorised  and  empowered  to 
send  for  persons  and  papers.  The  State  Corporation  Commission  shall 
assess  upon  said  companies  the  license  tax  Imposed  thereon  by  law. 

A  certified  copy  of  the  assessment  when  made  shall  immediately 
be  forwarded  by  the  clerk  of  the  State  Corporation  Commission  to  the 
Auditor  of  Public  Accounts  and  to  the  president  or  other  proper  officer 
of  each  such  company,  and  such  company  shall  pay  Into  the  treasury  of 
the  State  by  the  first  day  of  December  following  the  tax  assessed 
asalnst  it. 

Any  such  company  falling  to  pay  said  tax  Into  the  treasury  within 
the  time  herein  prescribed  shall  incur  a  penalty  thereon  of  five  per 
centum,  which  shall  be  added  to  the  amount  of  said  tax.    (1908,  p.  330.) 

Sec  88.  license  .tax  on  eacb  sleeping  car,  parior  car  or  dining  car 
company. — ^Bach  and  every  sleeping  car,  parlor  car  and  dining  car  com- 
pany doing  business  in  this  State  shall,  for  the  privilege  of  doing  business 
in  this  State,  pay  a  license  tax  as  follows: 

Each  and  every  sleeping  car,  parlor  car  and  dining  car  company 
operating  a  mileage  and  doing  business  within  this  State  shall  pay  a 
license  tax  of  three  dollars  for  each  and  every  mile  of  track  over  which 
It  operates  Its  cars  in  this  State. 

The  taxes  herein  imposed  shall  be  In  lieu  of  all  other  taxes.  State, 
county  and  municipal,  against  such  companies,  except  that  they  shall  be 
required  to  pay  to  the  State  the  annual  registration  fee.  (1908,  p.  330; 
1916,  p.  49.) 

Sec.  84.  Incorporated  td^^raph  and  telephone  companJes. — Bach  In- 
corporated telegraph  and  telephone  company  doing  business  in  this  State 
owning  and  operating  a  telegraph  or  telepnone  line  in  this  State,  shall 
report  annually, -on  the  first  day  of  September,  to  the  State  Corporation 
Commission  all  of  Its  real  and  personal  property  of  every  description 
In  this  State  belonging  to  it  on  the  thirtieth  day  of  June  preceding 
showing  particularly  In  what  corporation,  county  and  school  district 
the  property  is  located  and  classify  the  same  under  the  following  heads: 

(1)  Number  of  miles  of  poles  or  conduits  owned  o'r  operated  by  it 
within  this  State  on  the  thirtieth  day  of  June  preceding  in  each  county, 
city,  town  and  school  district. 

(2)  NunLber  of  miles  of  wire  in  excess  of  one  wire  in  each  city, 
county,  town  and  school  district. 

(3)  Real  and  personal  property,  including  the  value  of  the  tele- 
phone Instruments,  switchboards,  et  cetera,  and  the  value  of  telegraph 
instruments,  apparatus,  et  cetera,  in  each  city,  county,  town  or  school 
district. 

(4)  The  gross,  earnings  and  receipts  In  this  State  for  the  twelve 
months  next  preceding  the  thirtieth  day  of  June. 

The  report  herein  required  shall  be  certified  by  the  oath  of  the  presi- 
dent or  other  proper  ofllcer  of  the  company  making  the  same. 

The  State  Corporation  Commission  shall  aftef  thirty  days'  notice  pre- 
viously given  by  it  to  the  president  or  other  proper  officer  of  each  of  such 
companies  incorporated  under  the  laws  of  this  or  any  other  State,  assess 
the  value  of  the  property  of  said  company  and  assess  upon  said  property 
the  State  taxes  imposed  by  law,  and  shall  also  assess  the  State  license 
tax  imposed  by  law  upon  every  such  company.  Should  any  such  incor- 
porated company  fall  to  make  such  report  at  the  time  herein  prescribed, 
the  State  Corporation  Commission  shall,  at  such  time  as  it  may  elect, 
upon  the  best  abd  most  reliable  Information  that  can  be  procured,  assess 
the  value  of  the  property  of  said  company  and  assess  upon  said  property 
the  taxes  imposed  by  law,  and  shall  also  assess  the  license  tax  imposed  by 
law  upon  every  such  company,  and  In  the  execution  of  such  duty  shall 
be  authorized  and  empowered  to  send  for  persons  and  papers. 
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A  certified  copy  of  the  assessment,  when  made,  shall  be  ImmedUtely 
forwarded  by  the  clerk  of  the  State  Corporation  Commission  to  the  Audi- 
tor ot  Pablic  Accounts  and  to  the  president  or  other  proper  officer  of  each 
such  company,  and  such  company  shall  pay  Into  the  treasury  of  the  State 
by  the  first  day  of  December  following  the  taxes  assessed  against  It. 

It  shall  be  the  duty  of  the  State  Corporation  Commission  to  fomiBh 
to  the  council  ot  every  corporation  and  to  the  board  of  supervlson  of 
every  county,  and  to  every  city  and  county  treasurer  wherein  any  prop- 
erty belonging  to  any  such  corporation  Is  situated  a  certified  copy  of  the 
assessment  made  by  the  State  Corporation  Commission  of  such  company'i 
property,  which  assessment  shall  definitely  show  the  character  of  the 
city,  town,  county  and  district,  so  that  city,  town,  county,  district  and 
road  levies  may  be  Imposed  upon  the  same. 

It  shall  be  the  duty  of  the  division  superintendent  of  schools  in  each 
county  In  which  any  such  telegraph  or  telephone  company  operating  a 
telegraph  or  telephone  line  owns  property  on  or  before  the  first  day  ot 
July  of  each  year,  to  furnish  such  telegraph  or  telephone  company  and 
the  clerk  of  the  State  Corporation  Commission,  the  boundaries  of  tlie 
school  district  of  said  county  wherein  any  such  property  Is  situated. 

It  shall  be  the  duty  of  the  Judge  of  the  circuit  court  for  each  county, 
at  the  next  term  of  said  court  after  the  first  day  of  July  In  each  year,  to 
Instruct  the  grand  Jury  to  Inquire  into  and  ascertain  whether  or  not  the 
division  superintendent  of  schools  has  furnished  the  boundaries  of  eacb 
school  district  to  such  telegraph  and  telephone  companies  operating  In 
said  county  and  to  the  cleric  of  the  Corporation  Commission.  If  the  grand 
Jnry  shall  find  that  the  division  superintendent  of  schools  has  not  fur- 
nished the  boundaries  of  such  school  district  aa  herein  provided,  in- 
dictments shall  be  found  against  him  for  a  misdemeanor,  and,  upon 
conviction  thereof,  he  shall  be  fined  not  less  than  twenty-4ve  nor  more 
than  one  hundred  dollars  for  each  school  district  so  omitted. 

Any  company  failing  to  pay  said  taxes  Into  the  treasury  within  the 
time  herein  prescribed,  shall  Incur  a  penalty  thereon  of  five  per  centum, 
"which  shall  be  added  to  the  amount  of  said  taxes.  (1906,  p.  517;  1908, 
p.  687;  1910,  p.  366;  1915,  p.  197.) 

Sec.  85.  Tax  on  Incorporated  telegraph,  and  tetephtme  oowyBlm 
owning  or  operating  telegraph  or  tel^>hone  lines  in  this  State.^— Tlie 
State  tax  on  the  intangible  personal  property  (other  than  bonds  is- 
sued by  counties,  cities  and  towns  or  other  political  sub-^lvtsions  of  tills 
State)  owned  by  every  incorporated  telegraph  or  telephone  company 
owning  or  operating  telegraph  or  telephone  lines  in  this  State  shall  ^ 
at  the  rate  ot  slxtyflve  cents  on  every  hundred  dollars  of  the  assessed 
value  thereof,  the  proceeds  of  which  shall  be  applied  to  the  expenses  of 
the  government,  and  upon  all  such  intangible  personal  property  there 
may  be  local  levies  at  the  rate  authorized  by  law,  however,  such  rates  not 
to  exceed  thirty  cents  on  every  one  hundred  dollars  of  the  assessed  value 
thereof,  the  proceeds  of  said  local  levies  to  be  applied  as  la  provided  by 
lav. 

The  State  tax  on  the  money  of  every  incorporated  telegraph  and 
telephone  company  owning  or  operating  telegraph  or  telephone  lines  in 
this  State  shall  be  twenty  cents  on  every  one  hundred  dollars  assessed 
value  thereof,  one-half  of  which  shall  be  applied  to  the  support  of  tAe 
government  and  one-half  of  which  shall  be  applied  to  the  support  of 
the  public  free  schools  of  this  State,  and  there  shall  be  no  local  leviet 
assessed  on  such  money. 

The  State  tax  on  bonds  issued  by  couptles,  cities  and  towns  or  otlier 
political  sub-divisions  of  this  State,  owned  by  every  Incorporated  tele- 
graph and  telephone  company  owning  or  operating  telegraph  or  telephone 
lines  in  this  State  shall  be  at  the  rate  of  thirty.five  cents  on  every  one 
hundred  dollars,  assessed  value  thereof,  the  proceeds  of  which  tax  shall 
be  applied  to  the  payment  ot  the  expenses  of  the  government. 

The  State  tax  on  the  real  estate  and  tangible  personal  property  of 
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every  Incorporated  telegraph  and  telephone  company  owning  or  operating 
telegraph  or  telephone  lines  in  this  State  shall  be  at  the  rate  of  ten  cents 
on  every  one  hundred  dollars,  assessed  value  thereof,  the  proceeds  ot 
which  shall  be  applied  to  the  support  of  the  public  free  schools  of  this 
State,  and  ob  such  real  estate  and  tangible  personal  property  there  shall 
be  local  levies  at  the  same  rate  or  rates  as  are  assessed  upon  other  real 
•state  and  tangible  personal  property,  located  in  such  localities,  the 
proceeds  of  which  local  levies  shall  be  applied  as  is  provided  by  law. 
(1910,  p.  365;  1916,  p.  197.) 

Sec  86.  License  tax  on  tcdegrapfa  and  telephone  companies,  and  on 
any  Ann  or  perao(a  opiating  the-  iqiparatiis  necessary  to  oonunuiiioate  by 
UHegnph  or  telephone. — Each-  telegraph  company  and  firm,  or  person, 
operating  the  apparatus  necessary  to  communicate  by  telegrapn,  shall 
for  the  privilege  of  doing  business  between  points  within  this  State  pay 
a  license  tax  as  follows,  to-wit: 

Two  dollars  per  mile  of  line  of  poles  or  conduits  owned  or  operated 
by  the  company,  firm,  or  person  in  this  State,  and  an  additional  charge 
of  two  per  centum  ot  the  gross  receipts  of  the  company,  firm  or  person 
received  (or  due,  though  not  received),  from  business  done  within  the 
State  during  the  year  ending  the  thirtieth  day  of  June. 

The  specific  license  tax  to  be  paid  by  every  corporation,  person,  or 
association  for  the  privilege  of  operating  the  apparatus  necessary  to 
communicate  by  telephone,  shall  be,  when  the  gross  receipts  do  not 
exceed  fifty  thousand  dollars,  and  when  the  number  of  miles  of  poles 
does  not  exceed  four  hundred,  and  a  majority  of  the  stock  or  other 
property  of  such  company  is  not  owned  or  controlled  by  any  other 
telephone  or  telegraph  company  whose  receipts  exceed  hfty  thousand 
dollars,  a  sum  equal  to  one  per  centum  of  the  gross  receipts  of  such 
corporation,  person  or  association  from  business  done  within  this  State 
during  the  year  ending  the  thirtieth  day  of  June  preceding;  when  the 
groea  receipts  from  business  done  within  this  State  during  any  such 
year  are  in  excess  of  fifty  thousand  dollars,  or  the  number  of  miles  of 
poles  exceed  four  hundred,  or  a  majority  of  the  stock  or  other  property 
of  such  company  is  owned  or  controlled  by  any  other  telephone  or  tele- 
graph company  whose  receipts  exceed  fifty  thousand  dollars,  the  licensn 
tax  shall  be  a  sum  equal  to  one  per  centum  of  such  receipts  up  to  fifty 
thousand  dollars  and  an  additional  sum  equal  to  two  per  centum  of 
such  receipts  exceeding  fifty  thousand  dollars,  and,  in  addition,  a  sum 
equal  to  two  dollars  per  mile  of  line  of  poles  or  conduits,  owned  or 
operated  by  such  corporation,  person,  or  association  in  this  State;  pro- 
vided, that  no  license  tax  shall  be  charged  against  any  telephone  com- 
pany chartered  in  this  State  for  the  privilege  of  prosecuting  its  busi- 
ness when  such  company  is  purely  a  local  mutual  association,  and  does 
not  charge  others  for  transmitting  messages  over  its  line,  or  lines,  and 
is  not  designed  to  accumulate  profits  for  the  benefit  of,  or  to  pay  divi- 
dends to,  the  stockholders  or  members  thereof. 

The  license  tax  to  be  paid  by  any  firm  or  person  not  Incorporated, 
transacting  a  telegraph  or  telephone  business,  or  owning  and  operating 
a  telegrraph  or  telephone  instrument,  line,  or  conduit,  shall  be  assessed 
by  the  commissioner  of  the  revenue  for  the  district  or  city  wherein  the 
principal  office  of  such  firm  or  person  is  located,  or  in  which  such  firm, 
or  person  resides.    (1910,  p.  231.) 

Cited  but  not  construed  In  Postal  Tel.  Co.  v.  Norfolk,  118  Va.  45B,  87 
S.  E.  566. 

Sec.  80%.  Water,  heat,  light  and  power  companies. — 1.  All  corpora- 
tions doing  in  Virginia  the  business  of  furnishing  water  or  heat,  light 
and  power,  whether  by  means  of  electricity  or  gas,  shall,  on  or  before 
the  first  day  of  September  of  each  year,  report  to  the  State  Corporation 
Commission  all  of  its  real  and  personal  property  of  every  description 
In  this  State  belonging  to  it  on  the  thirtieth  day  of  June  preceding, 
showing  particularly  in  what  city,  town  or  county  and  school  district 
therein  the  property  Is  located.    This  report  shall  Include  all  water  power 
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rights  and  privileges,  dams,  flumes  and  canals,  and  shall  be  Itemized  » 
provided  in  sections  two,  three,  and  four  of  this  section.  Each  racii 
corporation  shall  also  report  its  gross  receipts  from  all  business  done 
In  Virginia  for  the  year  ending  June  thirtieth  preceding.  The  reporti 
herein  required  shall  be  verified  by  the  oath  of  the  president  or  othei 
proper  officer  or  person  making  the  same.  The  State  Corporation  Com- 
mission shall,  after  thirty  days'  notice,  previously  given  to  the  president 
or  other  proper  person,  assess  the  value  of  the  property  of  each  end) 
corporation,  and  shall  assess  the  franchise  tax  hereinafter  provided  for. 
Should  any  such  corporation  tall  to  make  the  reports  required  bj  tbit 
section  on  or  before  the  first  day  of  September  of  each  year,  the  Sttte 
Corporation  Commission  shall,  at  such-  time  as  it  may  elect,  upon  tbe 
best  and  most  reliable  information  that  can  be  procured,  assess  tbe 
value  of  the  property  of  such  corporation,  and  shall,  in  the  execution 
of  such  duties,  be  authorized  and  empowered  to  send  for  persons  and 
papers,  and  administer  an  oath  to  witnesses  and  examine  the  same.  Tb« 
State  Corporation  Commission  shall,  after  thirty  days'  notice  previooslT 
given  by  it  to  the  president,  treasurer  or  other  proper  officer  of  snd) 
corporation,  proceed  to  ascertain  the  value  of  the  property  and  gtom 
receipts  so  reported  upon  the  best  and  most  reliable  information  tlial 
can  be  procured,  and  to  this  end  shall  be  authorized  aud  empowerMl 
to  send  for  persons  and  papers.  The  State  Corporation  Commission  sbtU 
assess  upon  said  property  and  gross  receipts  the  taxes  imposed  thereos 
by  law.  A  certified  copy  of  the  assessment  when  made  shall  be  immedi- 
ately forwarded  by  the  clerk  of  the  State  Corporation  Commission  to  . 
the  Auditor  of  Public  Accounts  and  to  the  president  or  other  proper 
officer  of  each  such  corporation,  and  such  corporation  shall  pay  into 
the  treasury  of  the  State  by  the  first  day  of  December  following  the 
taxes  assessed  against  It.  It  shall  be  the  duty  of  the  clerk  of  the  State 
Corporation  Commission  to  furnish  to  the  council  of  every  city  and 
town  and  to  the  board  of  supervisors  of  every  county  wherein  ant 
property  belonging  to  such  corporation  is  situated  a  certified  copy  of 
the  assessment  made  by  the  State  Corporation  Commission  of  such  com- 
pany'd  property,  which  assessment  shall  definitely  show  the  characta 
of  the  property,  its  value  and  location  for  the  purpose  of  taxation.  I> 
each  city,  town  or  county  and  school  district  therein,  so  that  ,-lty,  town, 
county  and  district  levies  may  be  imposed  upon  the  same;  provided,  how- 
ever, that  it  shall  be  the  duty  of  the  county  superintendent  of  schools 
in  each  county  in  which  any  such  corporation  set  forth  in  this  section 
does  business  or  owns  property,  on  or  before  the  first  day  of  Jnly  of 
each  year,  to  furnish  each  such  corporation  the  boundaries  of  the  school 
districts  of  the  said  county  wherein  any  such  property  is  situated  or 
business  done.  Any  such  corporation  falling  to  pay  the  tax  into  the 
treasury  within  the  time  herein  prescribed,  shall  incur  a  penalty  thereon 
of  five  per  centum,  which  shall  be  added  to  the  amount  of  said  tax. 
Any  such  company  which  shall  fall  to  make  the  report  hereinbefore 
required  within  the  time  herein  prescribed  shall  be  liable  to  a  fine  of 
not  less  than  twenty-five  nor  more  than  one  hundred  dollars  for  each 
day  such  company  may  be  in  default  in  making  such  report,  tbe  laid 
fine  to  be  imposed  and  judgment  entered  therefor  by  the  State  Corpora- 
tion Commission  after  thirty  days'  notice  to  any  such  defaulting  tor- 
poratlon,  to  appear  before  said  commission,  and  show  cause,  if  any. 
a^inst  the  imposition  of  such  fine,  subject  to  appeal  to  the  Supreme 
Court  of  Appeals. 

2.  All  electric  light  and  power  companies  shall,  to  the  extent  thtt 
the  property  hereinafter  particularly  set  forth  Is  situated  in  Virginia 
report  to  the  State  Corporation  Commission  the  following  property. 
which  shall  be  particularly  set  forth  in  said  report:  The  number  of  feet 
of  conductor  or  cable,  number  of  conductors,  insulators,  size  of  conductor 
and  standard  of  gauge,  total  cost  of  conductor  installed,  number,  kl»l- 
height,  diameter  at  top,  average  cost,  including  arms  and  insulators  c' 
poles  carrying  conductors;  number,  kind,  and  total  cost  of  lamp  poM 
erected;  number  of  arc  lamps,  type,  capacity  m  amperes,  and  total  ook 
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of  same;  number  of  incandescent  lamps,  candle  power,  and  total  cost 
of  same;  number  of  transformers,  capacity  of  each  In  kilowatts,  and 
the  total  cost  of  the  same  installed;  length  in  feet  and  size  of  each  con- 
dalt,  number  of  ducts,  type  of  ducts,  number  of  duct  feet  in  each  size 
conduit,  character  of  excavation,  manner  in  which  the  ducts  are  laid, 
number  of  manholes  and  handholes,  size  and  character  of  manholes  and 
handholes,  character  and  number  of  square  yards  of  paving,  and  total 
cost  of  each  conduit;  the  number  of  feet  of  cable  in  each  conduit, 
number  of  conductors,  character  of  insulation,  working  pressure,  size 
and  standard  gauge,  total  cost  of  cable  installed  with  junction  boxes, 
and  the  number,  type,  and  total  cost  of  junction  boxes  installed;  the 
number  and  capacity  each  in  kilowatts  of  subway  transformers  and 
the  total  cost  of  subway  transformers  installed. 

3.  All  corporations  manufacturing  and  furnishing  gas  shall  report 
the  diameter  in  inches  of  their  mains,  length  of  cast  iron  mains,  length 
of  steel  and  wrought  iron  mains,  the  depth  laid  of  mains,  the  kind 
of  soil  or  rock  excavated  for  same,  the  age,  cost  per  foot,  including 
paving,  kind  of  paving,  and  total  cost  .as  laid;  the  number,  size,  age 
and  cost  of  each  Installed  of  valves  and  curb  boxes,  a^nd  the  total  cost 
of  same;  the  number,  diameter  in  inches,  length  in  feet,  cost  per  foot, 
including  paving,  and  the  total  cost  of  services,  including  meters;  num- 
ber of  street  lamps,  cost  of  same  Installed. 

4.  All  corporations  furnishing  and  selling  water  shall  report  the 
diameter  in  inches  of  mains,  length  of  cast  iron  mains,  length  of  steel 
and  wrought  iron  mains,  the  depth  laid  and  the  kind  of  soil  or  rock 
excavated,  the  age  and  cost  per  foot,  Including  p,aving,  kind  of  paving, 
and  total  cost  of  said  mains;  the  number,  size,  age  and  cost  of  each 
gate  installed,  and  the  total  cost  of  gates  installed;  the  number,  size, 
age  and  cost  of  each  hydrant,  aud  the  total  cost  of  hydrants  installed; 
the  number,  diameter  in  inches,  length  in  feet,  cost  per  foot,  including 
paving,  of  each  service,  and  the  total  cost  of  service. 

5.  Railway  companies  which,  in  addition  to  operating  a  railroad, 
also  sell  heat,  light  or  power  within  this  State,  shall  come  within  the 
provisions  of  this  act.  The  value  of  the  plant  of  each  such  company 
shall  be  apportioned  as  between  its  heating,  lighting  and  power  business 
on  the  one  hand,  and  its  railroad  business  on  the  other,  upon  the  basis 
of  its  gross  receipts  from  each  department,  and  each  such  company 
sball  segregate  its  gross  receipts  from  the  sale  of  heat,  light  and  power 
from  its  gross  receipts  from  its  railroad,  and  report  its  gross  receipts 
from  the  same  of  heat,  light  and  power  to  the  State  Corporation  Com- 
mission, and  pay  the  property  and  franchise  tax  as  herein  provided. 
(1916,  p.  793.) 

Sec.  86  H-  Tax  on  water  or  heat,  llgbt  and  power  companies.— The 
State  tax  on  the  intangible  personal  property  (other  than  bonds  issued 
by  counties,  cities  and  towns  or  other  political  sub-divisions  of  this 
State)  owned  by  every  corporation  doing  in  this  State  the  business  of 
furnishing  water  or  heat,  light  and  power,  whether  by  means  of  elec- 
tricity or  gas,  shall  be  at  the  rate  of  sixty-five  cents  on  every  hundred 
dollars  of  the  assessed  value  thereof,  the  proceeds  of  which  shall  be 
applied  to  the  expenses  of  the  government,  and  Upon  all  such  intangible 
personal  property  there  may  he  local  levies  at  the  rate  authorized  by 
law,  however,  such  rates  not  to  exceed  thirty  cents  on  every  one  hun- 
dred dollars  of  the  assessed  value  thereof,  the  proceeds  of  said  local 
'lervdes  to  be  applied,  as  is  provided  by  law. 

The  State  tax  on  the  money  of  every  corporation  doing  in  this  State 
the  business  of  furnishing  water  or  heat,  light  and  power,  whether  by 
means  of  electricity  or  gas,  shall  be  twenty  cents  on  every  one  hundred 
dollars  assessed  value  thereof,  one-half  of  which  shall  be  applied  to 
the  support  of  the  government  and  one-half  of  which  shall  be  applied 
to  the  support  of  the  public  free  schools  of  this  State,  and  there  sball 
be  no  local  levies  assessed  on  such  money. 

The  State  tax  on  bonds  issued  by  counties,  cities  and  towns  or  other 
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political  snb-diTlsions  of  this  State,  owned  by  every  corporation  dolnc 
in  this  State  the  business  of  furnishing  water  or  heat,  light  and  power, 
whether  by  means  of  electricity  or  gas,  shall  be  at  the  rate  of  thirty- 
Are  cents  on  every  one  hundred  dollars,  assessed  value  thereof,  thi 
proceeds  of  which  tax  shall  be  applied  to  the  payment  of  the  expeniet 
of  the  government. 

The  State  tax  on  the  real  estate  and  tangible  personal  property  ot 
every  corporation  doing  in  this  State  the  business  of  furnishing  water 
or  heat,  light  and  power,  whether  by  means  of  electricity  or  gas,  shall 
be  at  the  rate  of  ten  cents  on  every  one  hundred  dollars,  assessed  value 
thereof,  the  proceeds  of  which  shall  be  applied  to  the  support  of  tlie 
public  free  schools  of  this  State,  and  on  such  real  estate  and  tangible 
personal  property  there  shall  be  local  levies  at  the  same  rate  or  ratea 
as  are  assessed  upon  other  real  estate  and  tangible  personal  property, 
located  In  such  localities,  and  proceeds  of  which  local  levies  shall  be 
applied  as  is  provided  by  law. 

Every  corporation  coming  within  the  provisions  ot  this  and  the 
preceding  section  shall  pay  to«the  State  an  annual  State  franchise  tax 
equal  to  three-fourths  of  one  per  centum  of  its  gross  receipts,  for  tbe 
privilege  of  exercising  its  franchise  in  this  State,  which,  with  the  taxes 
hereinbefore  provided  for,  shall  be  in  lieu  of  all  State  taxes  or  license 
charges  whatsoever  upon  the  franchises  of  such  corporations,  and  the  shares 
of  stock  issued  by  it,  and  upon  all  its  property  as  hereinbefore  provided; 
provided,  that  nothing  herein  contained  shall  exempt  such  corporation 
from  the  annual  fee  required  by  section  one  hundred  and  fifty-seven  of 
the  Constitution,  or  ^rom  assessments  for  street  and  other  local  im- 
provements, which  shall  be  authorized  by  law,  nor  from  the  conntr, 
city,  town,  district  or  road  levies;  provided,  that  any  city  or  town  mw 
impose  a  license  tax  upon  such  corporation  for  the  privilege  of  dolns 
business  therein,  which  shall  not  exceed  one-half  of  one  per  centnm  oi 
the  gross  receipts  of  such  business  accruing  to  such  corporation  from 
said  business  In  such  city  or  town;  and,  provided,  further,  that  from 
the  amount  of  any  such  license  tax  there  shall  be  deducted  any 
sum  or  sums  paid  by  corporations  to  such  city  or  town  as  a  merchant's 
license  tax,  and  license  taxes;  and  provided,  further,  that  nothing  here- 
in contained  shall  annul  or  interfere  with  or  prevent  any  contract  or 
agreement  by  ordinance  between  such  corporations  and  munlcipaiitlet 
as  to  compensation  for  the  use  of  the  streets  or  alleys  of  snch  munici- 
palities by  such  corporations. 

The  real  and  personal  property  of  such  corporation,  other  than  its 
franchise,  shall  be  assessed  on  the  valuation  fixed  by  the  State  Corpora- 
tion Commission  with  county,  city,  town,  district,  and  road  levies,  at  the 
same  rate  as  real  and  personal  property  of  natural  persons  are  assessed 
with  such  levies. 

No  State  tax,  county,  city,  town,  district  or  road  levy  shall  be  laid  on 
the  net  income  of  any  such  corporation,  nor  shall  any  county,  city,  town, 
district  or  road  levy  be  laid  on  the  gross  receipts  of  any  such  company. 

All  taxes  and  levies  shall,  until  paid,  be  a  lien  upon  the  property 
within  this  State  of  the  corporation  owning  the  same,  and  take  precedence 
of  all  other  liens  or  encumbrabces. 

Any  such  corporation,  or  the  State  or  any  county  of  city,  at  the  In- 
stance of  the  Attorney  General  of  the  State,  or  of  the  Commonwealth't 
attorney  for  any  county  or  city  aggrieved  by  the  assessment  and  ascer- 
tainment of  such  taxes,  may,  within  thirty  days  after  receiving  a  certified 
copy  thereof,  apply  for  relief  to  the  circuit  court  of  the  city  of  Bleli- 
mond.  Notice  of  the  application  setting  forth  the  grounds  of  complaint, 
verified  by  affidavit,  if  the  appeal  be  taken  by  any  such  corporation,  »W 
be  served  on  the  State  Corporation  Commission,  and  on  the  AttomeT 
General,  whose  duty  it  shall  be  to  represent  the  Commonwealth,  or  u 
the  appeal  be  taken  by  the  State  or  any  county  or  city,  notice  of  th* 
application,  setting  forth  the  grounds  of  complaint,  shall  be  served  on 
such  corporation.  It  the  court  be  of  the  opinion  that  the  assessment  or 
tax  Is  excessive,  it  shall  reduce  the  same,  but  If  of  the  opinion  that  It  is 
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Insufficient,  it  shall  Increase  the  same.  Unless  the  applicant  pay  the 
taxes  under  protest'  when  due,  the  court,  it  the  decision  is  adverse  to 
the  applicant,  shall,  in  disallowing  the  application,  give  Judgmcat 
against  it  for  the  taxes  assessed  by  the  State  Corporation  Commission 
and  tor  a  sum  by  way  of  damages,  equal  to  interest  at  the  rate  ot  one 
per  centum  per  month  upon  the  amount  of  the  taxes  from  the  time 
the  same  were  payable.  If  the  decision  is  in  favor  of  such  corporation, 
in  whole  or  in  part,  appropriate  relief  shall  be  granted,  including  the 
right  to  recover  any  excess  of  taxes  that  may  have  heen  paid  with  legal 
Interest  thereon,  and  the  legally  taxable  cost  of  said  application  from  the 
State  or  local  authorities,  or  both,  as  the  case  may  be,  the  Judgment 
to  be  enforceable  by  mandamus  or  other  proper  process  issuing  from 
the  court  finally  adjudicating  the  application.  If  the  decision  be  in  favor 
of  the  State  or  county  or  city,  appropriate  relief  shall  be  granted,  and 
the  court  shall  enforce  Its  judgment  by  mandamus  <  or  other  proper 
process. 

The  Supreme  Court  of  Appeals  may,  subject  to  the  provisions  of  ar- 
ticle six  of  the  Constitution,  allow  a  writ  of  error  either  party.  (1916, 
p.  793.) 

Sec.  87.  Fees  tm  duirters. — Every  domestic  corporation  authorized 
by  its  charter  to  exercise  the  powers  of  a  transportation  or  transmission 
company,  or  to  own,  lease,  construct,  maintain  and  operate  a  public  ser- 
vice line  or  road  of  any  kind,  upon  the  granting  or  extension  of  its  char- 
ter, shall  pay  a  fee  into  the  treasury  of  the  State  of  Virginia  to  be  ascer- 
tained and  fixed  as  follows: 

For  a  company  whose  maximum  capital  stock  is  five  thousand  dollars 
or  under,  twenty-five  dollars;  for  a  company  whose  capital  stock  is 
over  five  thousand  dollars,  and  not  to  exceed  ten  thousand  dollars,  fifty 
dollars;  over  ten  thousand  and  not  to  exceed  twenty-five  thousand  dol- 
lars, seventy-five  dollars;  over  twenty-five  thousand  dollars,  and  not 
to  exceed  fifty  thousand  dollars,  one  hundred  and  twenty-five  dollars; 
over  fifty  thousand  dollars,  and  not  to  exceed  one  hundred  thousand 
dollars,  two  hundred  dollars;  over  one  hundred  thousand  dollars,  and 
not  to  exceed  three  hundred  thousand  dollars,  three  hundred  and  twen- 
ty-five dollars;  over  three  hundred  thousand  dollars,  and  not  to  exceed 
five  hundred  thousand  dollars,  four  hundred  and  fifty  dollars;  over 
five  hundred  thousand  dollars,  and  not  to  exceed  eight  hundred  thou- 
sand dollars,  five  hundred  and  seventy-five  dollars;  over  eight  hun- 
dred thousand  dollars,  and  not  to  exceed  one  million  dollars,  seven  hun- 
dred and  fifty  dollars;  over  one  million  dollars,  and  not  to  exceed  ten 
million  dollars,  one  thousand  dollars;  over  ten  million  dollars,  and  not 
to  exceed  twenty  million  dollars,  one  thousand  two  hundred  and  fifty 
dollars;  over  twenty  million  dollars,  and  not  to  exceed  thirty  million 
^dollars,  one  thousand  five  hundred  dollars;  over  thirty  million  dollars, 
and  not  to  exceed  forty  million  dollars,  one  thousand  seven  hundred 
and  fifty  dollars;  over  forty  million  dollars,  and  not  to  exceed  fifty 
million  dollars,  two  thousand  dollars;  over  fifty  million  dollars,  and 
not  to  exceed  sixty  million  dollars,  two  thousand  two  hundred  and  fifty 
dollars;  over  sixty  million  dollars,  and  not  to  exceed  seventy  million 
dollars,  two  thousand  five  hundred  dollars;  over  seventy  million  dollars, 
and  not  to  exceed  eighty  million  dollars,  two  thousand  seven  hundred 
and  fifty  dollars;  over  eighty  million  dolltlrs,  and  not  to  exceed  ninety 
million  dollars,  three  thousand  dollars;  over  ninety  million  dollars,  five 
thousand  dollars. 

For  the  purpose  of  this  act  the  amount  to  which  the  company  is 
authorized  by  the  terms  of  its  charter  to  increase  its  capital  stock  shall 
be  considered  Its  maximum  capital  stock.    (1910,  p.  77.) 
InstituUons.    (1910,  p.  77;  1912,  p.  596.) 

Under  the  Constitution  (section  166a),  section  3S47  of  the  Code  and  the 
Tax  Bin  (sections  37-40),  all  corporations  tre  placed  upon  terms  of  equality 
and  are  required  to  pay  a  charter  fee  (as  dlatlnguished  from  an  annual  license 
fee),  as  a  condition  precedent  to  doing  business  in  this  State,  with  a  proviso 
that  this  charter  fee  shall  not  be  exacted  of  those  corporations  by  which  this 
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fee  has  been  at  any  time  paid.  The  fact  no  charter  fee  has  been  heretofore 
required  of  surety  companies,  or  that  they  have  paid  An  annual  Ucense  fee, 
does  not  exempt  them  from  the  payment  of  the  charter  fee  required  by 
Tax  BUI  (sections  37-40),  aftd  there  is  nothing  to  Interfere  with  the  un- 
questioned power  of  the  State  to  impose  the  tax.  American  Surety  Co.  T. 
Com.,  102  Va.  841,  47  S.  E.  994.     See  present  section  38a  of  tax  bill 

This  section  requires  a  foreign  corporation  authorised  to  exerdn  the 
powers  of  a  public-service  corporation  to  pay  the  fee  prescribed  therefor  In 
order  to  carry  on  any  business  Jn  the  State;  the  test  for  such  foreign  cor- 
poration's Itabillty  being  whether  its  charter  authorizes  It  to  carry  on  that 
business.  Standard  OH  Co.  v.  Com.,  104  Va.  683,  62  S.  B.  390.  (Decided  before 
the  amendment  of  1910.     See  section  S8a  of  tax  blU.) 

It  is  not  the  object  of  this  section  to  confer  on  foreign  corporations 
authority  to  exercise  the  powers  of  public-service  corporations.  Com.  t. 
American  Can  Co.  (Corporation  Commission),  11  Va,  Law  Reg.  BSB;  afflrraed. 
104  Va,  689,  52  S.  B,  893.  (Decided  before  the  amendment  of  1910.  See  section 
S8a  of  tax  bllL) 

For  note  upon  how  to  avoid  delay  in  obtaining  a  charter,  see  11  Va.  le-w 
Beg.  747. 

Sec.  88.  Charter  tax. — Every  domestic  corporation  other  than  men 
as  are  described  In  the  last  preceding  section,  upon  the  granting  or  ex- 
tension of  Its  charter,  shall  pay  a  fee  Into  the  treasury  of  the  State  ot 
Virginia  to  be  ascertained  and  fixed  as  follows: 

For  a  company  whose  maximum  authorized  capital  stock  Is  fifty  U")"- 
sand  dollars  or  less,  ten  dollars;  for  a  company  whose  maxlmam  &<- 
thorized  capital  stock  is  over  fifty  thousand  dollars  and  less  than  three 
million,  twenty  cents  for  each  ono  thousand  dollars  or  fraction  thereof; 
for  a  company  whos6  maximum  authorized  capital  stock  Is  three  mU- 
lion  dollars  or  more,  six  hundred  dollars;  provided,  however,  that  balld- 
Ing  fund  associations,  mutual  Insurance  companies  without  capital  stock. 
and  other  mutual  companies  not  organized  for  strictly  benevolent  o' 
charitable  purposes,  shall  pay  twenty-five  dollars  only  for  Bnch  certlll- 
cate  of  Incorporation  or  charter  granted;  and  provided,  further,  that  no 
fee  shall  be  Imposed  on  corporations  organized  for  religious,  beneTolent 
or  literary  purposes,  or  to  conduct  a  purely  charitable  instltntlon  or 

A  foreign  corporation  mentioned  In  section  37  does  not  belong  to  the 
class  named  in  this  section;  for  It.  by  express  terms,  excludes  corporations 
Included  in  section  37.  Standard  Oil  Co.  v.  Com.,  104  Va.  683,  61  S.  El  tX. 
(Decided  before  the  amendment  of  1910.     See  section  38a  of  tax  bill.) 

The  object  of  this  and  the  preceding  section  was  to  impose  on  pablic- 
service  corporations  a  larger  charter  fee  than  on  ordinary  trading  rom- 
panies,  and  a  foreign  corporation  authorized  by  Its  charter  to  act  as  an 
ordinary  trading  company  and  in  addition  to  act  as  a  public-service  corpora- 
tion  must,  when  it  obtains  a  right  to  do  business  in  Virginia,  pay  the  charter 
fee  required  of  public-service  corporations.  Commonwealth  v.  American  Can 
Co,,  11  Va.  Law  Reg.  6,65;  affirmed,  104  Va.  689,  62  S,  E.  89S.  (Decided  before 
amendments  of  1910.) 

Sec.  88a.  Entrance  fees  for  tordgn  corpOlratioiis. — ^Bvery  forelgs 
corporation,  when  it  obtains  from  the  State  Corporation  Commission  * 
certificate  of  authority  to  do  business  in  this  State,  shall  pay  an  entrance 
fee  Into  the  treasury  of  Virginia  to  be  ascertained  and'  fixed  as  foUovi: 

For  a  company  whose  maximum  capital  stock  is  fifty  thousand  dol- 
lars, or  less,  thirty  dollars;  for  a  company  whose  capital  stock  is  o'er 
fifty  thousand  dollars,  and  not  to  exceed  one  million  dollars,  sixty  cenU 
for  each  one  thousand  dollars  or  fraction  thereof;  over  one  miUlon 
dollars,  and  not  to  exceed  ten  million  dollars,  one  thousand  doUan; 
over  ten  million  dollars,  and  not  to  exceed  twenty  million  dollars,  one 
thousand  two  hundred  and  fifty  dollars;  over  twenty  million  doU»«». 
and  not  to  exceed  thirty  million  dollars,  one  thousand  five  hundred  dol- 
lars; over  thirty  million  dollars,  and  not  to  exceed  forty  million  doUais. 
one  thousand  seven  hundred  and  fifty  dollars:  over  forty  million  dol- 
lars, and  not  to  exceed  fifty  million  dollars,  two  thousand  dollan;  o^ 
fifty  million  dollars,  and  not  to  exceed  sixty  million  dollars,  two  (!><"'' 
sand  two  hundred  and  fifty  dollars:  over  sixty  million  dollars,  and  ■«! 
to  exceed  seventy  million  dollars,  two  thousand  five  hundred  dollsn! 
over  seventy  million  dollars,  and  not  to  exceed  eighty  million  dollan. 
two  thousand  seven  hundred  and  fifty  dollars;  over  eighty  mHllon  dol- 
lars, and  not  to  exceed  ninety  million  dollars,  three  thousand  doUu*: 
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over  ninety  million  dollara,  five  thousand  dollars;  provided.  However, 
that  foreign  corporations  without  capital  stock  shall  pay  fifty  dollars, 
only  for  such  certificate  of  authority  to  do  busIneBs  in  this  State. 

For  the  purpose  of  this  act  the  amount  to  which  the  company  is 
authorized  bv  the  terms  of  its  charter  to  increase  its  capital  stock  shall 
be  considered  its  maximum  capital  stock.    (1910,  p.  77.) 

Where  a  foreign  corporation  carries  on  a  purely  local  business  separate 
from  Us  interstate  business  the  State  may  impose  an  excise  tax  upon  It  for 
the  privilege  of  carrying  on  such  business  and  measure  the  same  by  the 
authorizd  capital  of  the  corporation.  General  Ry.  Co.  v.  Commonwealth,  118 
Va.  301,  87  S.  E.  698.  See  this  case  for  what  constitutes  doing  business  In 
this  State. 

See  notes  to  sections  37.  38  ot  tax  bill. 

Sec.  89.  Certain  charter  amendments  ^^ihlbited;  fees  for  amend- 
ments, mergers,  etc.— A  charter  heretofore  granted  or  Issued  under  the 
law  of  this  State,  whereby  none  of  the  powers  of  a  transportation  or 
transmission  company  or  other  public  service  corporation  were  conferred 
upon  the  corporation  so  chartered,  shall  not  be  amended  so  as  to  add 
to  the  powers  and  privileges  originally  acquired  by  the  corporation,  any 
of  the  powers,  rights  and  privileges  of  a  transportation  or  transmission 
or  of  any  other  public  service  company. 

Upon  the  amendment  of  any  charter,  domestic  or  foreign,  the  fee 
to  be  charged  on  the  amended  charter  shall  be  an  amount  equal  to  the 
difference  between  the  amount  already  paid  on  the  original  charter  and 
the  amount  required  by  this  act  to  be  paid  on  the  maximum  amount 
provided  for  in  such  amendment  and  upon  the  amendment  or  extension 
of  any  charter,  domestic  or  foreign,  if  no  fee  was  paid  to  this  State  on 
the  original  charter,  the  amount  to  be  paid  shall  be  the  Mame  as  would 
have  to  be  paid  on  original  charter. 

Upon  the  amendment  or  extension  of  a  charter  of  a  transportation 
or  transmission  company,  ■  or  any  other  public  service  company.  In  the 
event  that  the  charter  fee  paid  on  the  original  charter  and  any  prior 
amendments,  shall  be  less  than  the  amount  of  charter  fee  required  to  be 
paid  on  an  original  charter  of  that  character  by  the  terms  of  this  act 
than  a  charter  fee  shall  be  paid  on  the  amended  charter  equal  in  amount 
to  the  difference  between  the  charter  fee  already  paid  on  the  original 
charter  and  any  prior  amendments  thereof  and  the  amount  required  by 
this  act  to  be  paid  on  the  maximum  amount  of  authorized  capital  stock 
provided  for  in  the  charter  of  said  corporation  at  the  time  of  such 
amendment. 

Upon  the  merger  or  consolidation  of  two  or  more  corporations  In 
the  manner  provided  for  by  the  laws  of  this  State,  whenever  one  of  the 
corporations  so  merging  or  consolidating  is  a  foreign  corporation,  then 
a  charter  fee  shall  be  paid,  as  provided  for  in  this  act,  upon  the  amount 
of  capital  stock  proposed  to  be  Issued  by  the  new  or  consolidated  cor- 
poration taken  as  the  maximum  capital  stock  for  the  purpose  of  estl*. 
matlnv  said  charter  fee.    (1908.  p.  573;  1910,  p.  77.) 

Sec.  40.  How  fees  paid  by  foreign  corporations;  butw  preoedfag  sec- 
tions oonstmed. — The  fees  hereinbefore  required  to  be  paid  by  corpora- 
tions organized  under  the  laws  of  a  Jurisdiction  beyond  this  State,  and 
proposing  to  transact  business  in  this  State,  shall  be  paid  direct  into  the 
treasury  of  the  State,  whereupon  the  State  Corporation  Commission  may 
issue  a  certificate  authorizing  the  said  corporation  to  transact  such  busi- 
ness and  conduct  operations  of  a  character  to  be  described  in  said  cer- 
tificate within  this  State,  but  the  said  corporation  shall  not  have  the  right 
to  transact  business  or  conduct  operations  of  any  character  in  this  State 
until  said  fees  have  been  paid,  and  said  certificate  been  duly  issued. 
Nothing  contained  in  this  section  or  tho  three  preceding  sections  shall 
be  construed  to  Impose  a  fee  for  a  charter,  or  for  authority  to  transact 
business  in  this  State,  upon  any  company  which  has  already  paid  the  fee 
or  tax  heretofore  imposed  by  law  upon  its  charter,  or  for  authoflty  to 
transact  Its  business  In  this  State;  but  this  provision  shall  not  be  con- 
strued to  exempt  any  amendment  or  extension  of  any  such  charter  or  of 

C3113) 


Digitized  by 


Google 


$41  APPENDIX 

such  authority  to  transact  business  In  this  State  from  the  fees  imposed 
by  the  sections  hereinabove  mentioned,  or  either  of  them.  And  tbe 
clerk  of  the  State  Corporation  Commission  shall,  along  with  the  order 
of  the  commission  in  the  premises,  record  said  certificate  and  tb?  cer- 
tificate of  the  Auditor  of  Public  Accounts  as  to  the  payment  of  such  fees 
in  a  proper  book  to  be  kept  br  said  clerk  for  the  nurpoae. 

Sec  41.  Fees  for  registratioii. — Every  domestic  corporation,  otner 
than  a  purely  charitable  Institution,  and  every  foreign  corporation  doing 
business  in  this  State,  whose  maximum  capital  stock  is  fifteen  thouand 
dollars,  or  under,  and  every  such  corporation  organized  on  a  mntnai 
basis  or  without  caoital  stock,  shall  pay  into  the  treasury  of  the  State. 
on  or  .before  the  first  day  of  March  in  each  and  <)Tery  year,  an  annnal 
registration  fee  of  five  dollars;  a  corporation  whose  maximum  capital 
stock  is  over  fifteen  thousand  dollars,  and  does  not  exceed  fifty  tlion- 
sand  dollars,  shall  pay  an  annual  registration  fee  of  ten  dollars;  a  cor- 
poration whose  maximum  capital  stock  Is  over  fifty  thousand  dollars, 
and  does  not  exceed  one  hundred  thousand  dollars,  shall  pay  an  annual 
registration  fee  of  fifteen  dollars;  a  corporation  whose  maximum  capital 
stock  is  over  one  hundred  thousand  dollars  and  does  not  exceed  tbree 
hundred  thousand  dollars,  shall  pay  an  annual  registration  fee  ot  twentr 
dollars;  and  a  corporation  whose  maximum  capital  stock  exceeds  three 
hundred  thousand  dollars,  shall  pay  an  annual  registration  fee  of  twen- 
ty-4ve  dollars;  said  annual  registration  fee  shall  be  irrespective  o'  any 
specific  license  tax  or  other  tax  or  fee  imposed  by  law  upon  said  cor- 
poration for  the  privilege  of  carrying  on  Its  business  in  this  State  or 
upon  its  franchise,  property  or  receipts. 

The  State  Corporation  Commission  shall  ascertain  from  its  recorda 
the  amount  of  the  authorized  maximum  capital  stock  of  each  of  said  cor- 
porations, as  of  the  first  day  in  January  of  each  year,  and  shall  assess 
against  each  suc)i  corporation  the  registration  fee  herein  imposed,  and  a 
certified  copy  of  the  assessment,  when  made,  shall  be  forwarded  by  the 
clerk  of  the  State  Corporation  Commission,  before  the  fifteenth  day  oi 
February,  to  the  Auditor  of  Public  Accounts,  jind  to  each  such  i^r- 
poration. 

The  State  Corporation  Commission  may  require  every  domestic  and 
foreign  corporation,  In  the  month  of  January,  in  each  year,  and  within 
such  time  as  it  may  prescribe,  to  make  to  the  commission,  on  (orms 
prescribed  by  it,  such  report  of  the  status,  business,  and  condition  of 
each  such  corporation  as  the  commission  may  call  for. 

The  failure  of  any  corporation  for  two  successive  years  to  pay  iu 
annual  registration  fee,  or  to  make  such  report,  shall,  when  such  failure 
shall  have  continued  for  ninety  days  after  the  expiration  of  such  two 
years,  operate,  without  further  proceedings,  as  a  revocation  and  annnl- 
ment  of  the  charter  of  such  corporation,  if  it  be  a  domestic  corporation, 
or  If  Its  certificate  of  authority  to  do  business  In  this  State,  if  it  be  a 
foreign  corporation,  and  the  State^ Corporation  Commission  shall  pobllsb 
the  fact  of  such  revocation  or  annulment  once  a  week  for  four  consecn- 
tlve  weeks  in  a  daily  newspaper  published  In  the  city  of  Ricbmond, 
Virginia. 

The  failure  of  any  corporation  to  pay  its  annual  registration  fee  tot 
any  single  year  shall,  when  such  failure  shall  have  continued  for  ninety 
days  after  the  same  has  heen  assessed,  subject  such  corporation  to  a 
fine  of  not  less  than  double  the  amount  of  such  assessment,  to  be  im- 
posed and  Judgment  entered  therefor  by  the  State  Corporation  Commls- 
Rion.  (1906,  p.  616;  1908,  p.  338.) 

Sec.  42.  Failure  to  make  report  hereinbefore  required. — ^Any  sac* 
corporation  which  shall  fall  to  make  the  report  hereinbefore  required 
within  the  prescribed  time,  shall  be  liable  to  a  fine  of  not  less  than  twen- 
ty-five nor  more  than  one  hundred  dollars  for  each  offense,  and  «•«'' 
period  of  thirty  days  wherein  such  company  may  be  In  such  defaalt 
in  making  such  report  shall  constitute  a  distinct  and  separate  oifense. 
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The  said  fine  to  be  Imposed  and  Judgment  entered  therefor  by  the  State 
Corporation  Commission,  after  thirty  days'  notice  to  any  such  defaulting 
corporation  to  appear  before  the  said  commission,  and  to  show  cause, 
if  any,  against  the  imposition  of  such  fine,  subject  to  appeal  to  the  Su- 
preme Court  of  Appeals  of  Virginia. 

Sec.  48.  Annnal  State  franchise  tax. — Every  corporation,  joint  stock 
company,  or  association,  organized  or  formed  under,  by  or  pursuant  to 
law  in  this  State,  except  railway,  canal,  light,  heat,  and  power  companies, 
gas  and  water  companies,  insurance,  banking  and  security  companies, 
telel>hone  companies,  having  an  authorized  maximum  capital  stock  of  flve 
thousand  dollars  or  less,  cemetery,  religious  and  charitable  associations, 
shall,  in  addition  to  the  charter  tee,  tax  on  property,  and  income  or 
receipts,  and  license  tax,  and  the  registration  fee  prescribed  by  law,  pay 
into  the  treasury  of  the  State  on  or  before  the  first  day  of  March,  of 
each  and  every  year,  an  annual  State  franchise  tax  to  be  assessed  by  the 
State  Corporation  Commission. 

The  ajmount  of  such  franchise  tax  shall  be  as  follows:  Where  the 
maximum  capital  stock  is  twenty-five  thousand  dollars,  and  under,  ten 
dollars;  over  twenty-five  thousand  dollars,  and  not  in  excess  of  fifty 
thousand  dollars,  twenty  dollars;  over  fifty  thousand  dollars,  and  not  in 
excess  of  one  hundred  thousand  dollars,  forty  dollars;  over  one  hundred 
thousand  dollars,  and  not  in  excess  of  three  hundred  thousand  dollars, 
sixty  dollars;  over  three  hundred  thousand  dollars,  and  not  in  excess  of 
five  hundred  thousand  dollars,  one  hundred  dollars;  over  five  hundred 
thousand  dollars,  and  not  in  excess  of  one  million  dollars,  two  hundred 
dollars;  and  for  all  in  excess  of  one  million  dollars,  an  additional  sum 
of  ten  dollars  tor  each  one  hundred  thousand  dollars  or  fraction  thereof 
in  excess  of  one  million  dollars. 

The  State  Corporation  Commissioil  shall  ascertain  the  amount  of 
the  authorized  maximum  capital  stock  of  each  such  corporation,  com- 
pany or  association  as  of  the  first  day  of  January  in  each  year,  and  shall 
assess  against  each  such  corporation,  company,  or  association  the  State 
franchise  tax  herein  imposed,  and  a  certified  copy  of  such  assessment, 
when  made,  shall  be  forwarded  by  the  clerk  of  the  State  Corporation 
Commission  before  the  fifteenth  day  of  February  to  the  Auditor  of  Pub- 
lic Accounts  and  to  the  president  or  other  proper  officer  of  every  such 
corporation,  company  or  association. 

Any  such  corporation,  company  or  association  failing  to  pay  said 
tax  into  the  State  treasury  within  the  time  prescribed  shall  incur  a  pen- 
alty thereon  of  five  per  centum  and  Interest  at  the  rate  of  six  per  centum 
per  annum  on  the  total  amount  of  tax  and  penalty  from  the  date  when 
the  samQ  was  due  until  paid,  which  shall  be  added  to  the  amount  of  said 
tax.    (1908,  p.  690;   1910,  p.  87.) 

What  building  and  loan  associations  are  exempt  from  the  payment  of 
franchise  tax — Code,  section  4168. 

Sec.  44.  Tax  on  inheritances. — (1)  All  property  within  the  Jurisdic- 
tion of  the  Commonwealth,  real,  personal  and  mixed,'  and  any  Interest 
therein,  whether  belonging  to  Inhabitants  of  the  Commonwealth  or  not, 
which  shall  pass  by  will,  or  grant  or  gift  (except  in  case  of  a  bona  fide 
purchase  for  full  consideration  in  money  or  money's  worth)  made  or 
intended  to  take  effect  in  possession  or  enjoyment  after  the  death  of 
the  grantor,  whether  absolutely  or  in  trust,  except  to  or  for  the  use  of 
(Class  A)  the  husband,  wife,  lineal  ancestor,  or  lineal  descendant  of  & 
decedent,  or  to  or  for  the  use  of  (Class  B)  the  brother,  sister,  nephew, 
or  niece  of  a  decedent,  shall  be  subject  to  a  tax  of  five  per  centum  of 
the  fair  market  value  or  so  much  thereof  as  is  in  excess  of  one  thousand 
dollars  and  not  in  excess  of  fifty  thousand  dollars,  to  a  tax  of  seven  per 
centum  upon  all  in  excess  of  fifty  thousand  dollars  and  up  to  one  hundred 
thousand  dollars,  to  a  tax  of  nine  per  centum  upon  all  in  excess  of  one 
hundred  thousand  dollars  and  up  to  five  hundred  thousand  dollars,  to 
a  tax  of  twelve  per  centum  on  all  In  excess  of  five  hundred  thousand 
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dollars  and  up  to  one  million  dollars,  and  to  a  tax  pt  fifteen  per  centum 
upon  all  in  excess  of  one  million  dollars;  and  such  property  wblch  shall 
so  pass  to  or  for  the  use  of  a  mem'ber  of  Class  A  shall  be  subject  to  a 
tax  of  one  per  centum  of  the  fair  market  value  of  so  much  thereof  as 
is  in  excess  of  ten  thousand  dollars  and  not  in  excess  of  fifty  thoosand 
dollars,  to  a  tax  of  two  per  centum  upon  all  in  excess  of  fifty  thoosand 
dollars  and  up  to  one  hundred  thousand  dollars,  to  a  tax  of  three  per 
centum  upon  all  in  excess  of  one  hundred  thousand  dollars  and  up  to  fire 
hundred  thousand  dollars;  to  a  tax  of  four  per  centum  upon  all  In  ex- 
cess of  five  hundred  thousand  dollars  and  up  to  one  million  dollars, 
and  to  a  tax  of  five  per  centum  upon  all  in  excess  of  one  million  dol- 
lars; and  such  property  which  shall  so  pass  to  or  for  the  use  of  a  member 
of  Class  B  shall  be  subject  to  a  tax  of  two  per  centum  of  the  fair  market 
value  of  so  much  thereof  as  is  in  excess  of  four  thousand  dollars  and 
not  in  excess  of  fifty  thousand  dollars;  to  a  tax  of  four  per  centum  npon 
all  In  excess  of  fifty  thousand  dollars  and  up  to  one  hundred  thousand 
dollars;  to  a  tax  of  six  per  centum  upon  all  in  excess  of  one  hundred 
thousand  dollars  and  up  to  five  hundred  thousand  dollars;  to  a  tax  o( 
eight  per  centum  upon  all  in  excess  of  five  hundred  thousand  dollars 
and  up  to  one  million  dollars;  to  a  tax  of  ten  per  centum  upon  all  In 
excess  of  one  million  dollars;  but  no  such  gift,  bequest,  device  or  dis- 
tributive share  of  an  estate  which  shall  so  pass  to  or  for  the  use  of  the 
husband,  wife,  lineal  ancestor  or  lineal  descendant  of  a  decedent,  unless 
its  fair  market  value  exceed  the  sum  of  ten  thousand  dollars,  and  no 
such  gift,  bequest,  devise  or  distributive  share  of  an  estate  which  ^hau 
so  pass  to  or  for  the  use  of  the  brother,  sister,  nephew  or  niece  of  a 
decedent,  unless  its  fair  market  value  exceed  the  sum  of  four  thousand 
dollars,  and  no  other  such  gift,  bequest,  devise  or  distributive  share  of 
an  estate  unless  its  fair  market  value  exceed  the  sum  of  one  thousand 
dollars,  nor  any  such  gift,  devise  or  bequest  made  exclusively  for  State, 
county,  municipal,  charitable,  educational  or  religious  purposes  in  this 
State,  nor  any  such  gift,  devise  or  bequest  made  for  the  exclusive  benefit 
of  any  institution,  association  or  corporation  in  this  State  whose  prop- 
erty is  exempt  from  taxation  by  the  laws  of  this  State,  shall  be  subject 
to  the  provisions  of  this  act. 

2.  The  personal  representative  of  such  decedent  shall  withhold 
and  pay  the  whole  of  said  tax,  except  the  tax  on  the  transfer  of  such 
real  estate  belonging  to  the  estate  of  the  decedent  as  he  is  not  author- 
ized to  sell  or  receive  the  rents  and  profits  from,  and  the  sureties  on  his 
official  bond  shall  be  hound  for  the  payment  thereof. 

3.  Where  the  personal  representative  is  not  authorized  to  sell  or 
receive  the  rents  and  profits  from  any  real  estate  belonging  to  the 
estate  of  his  decedent  and  passing  at  his  death,  the  taxes  npon  the  , 
transfer  of  such  real  estate  shall  be  paid  by  the  devisee,  devisees,  or 
heirs  at  law  of  such  decedent,  or  other  person  or  persons  to  whom  such 
real  estate  shall  pass,  whether  by  the  terms  of  the  decedent's  will  or 
of  any  deed  or  grant  made  by  him  in  his  lifetime  and  taking  elTeet  at 
his  death,  or  by  operation  of  the  statutes  regulating  descents  aiul 
distributions. 

4.  The  tax  on  the  transfer  of  any  property,  of  whatever  nature,  as 
to  which  the  decedent  shall  die  Intestate,  or  which  is  not  under  the 
control  of  a  personal  representative,  shall  he  paid  by  the  distributee, 
distributees,  heir  or  heirs  at  law  of  such  decedent,  or  by  the  other 
person  or  persons  to  whom  such  property  shall  pass  under  the  laws 
regulating  descents  and  distributions,  or  by  operation  of  any  deed  <>' 
gift  made  by  the  decedent  In  his  lifetime  and  taking  effect  upon  bis 
death. 

5.  The  corporation  or  hustings  court  of  a  city,  or  the  circuit  court 
of  a  county  or  city,  the  chancery  court  of  the  city  of  Richmond,  the  U* 
and  chancery  court  of  the  city  of  Norfolk,  or  the  clerk  of  the  circuit 
court  of  a  county  or  city,  or  the  clerk  of  the  corporation  or  hustings 
court  of  the  city,  before  whom  the  will  is  probated  or  adminlstratioE 
is  granted,  shall  determine  the  amount  of  the  tax  provided  tor  by  tbls 
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act  to  be  Imposed  upon  the  transter  of  such  property  as  passes  by  such 
will,  or  as  comes  Into  the  hands  of  such  administrator.  For  the  pur- 
pose of  ascertaining  the  taxes  due  under  this  act,  the  court  of  every  city 
and  county  having  Jurisdiction  to  admit  wills  to  probate  and  to  grant 
letters  of  administration  shall  designate  one  of  its  commissioners  whose 
duty  it  shall  be,  except  where  the  estate  is  administered  in  a  suit,  to  In- 
vestigate and  report  to  the  court  or  clerk,  as  the  case  may  be,  the  value 
of  the  estate  of  every  decedent  chargeable  with  a  tax  under  this  act,  and 
the  probate  of  whose  will  or  letters  of  administration  on  whose  estate 
Is  had  In  said  court  or  clerk's  office,  and  report  the  amount  and  kinds 
thereof  and  the  persons  who  are  entitled  to  the  same;  and  the  said  com- 
missioner shall  be  allowed  for  his  services  for  making  said  appraise- 
ment and  report,  one-half  of  one  per  cent,  of  said  estate  so  taxable,  pay- 
able out  of  said  estate  as  part  of  the  costs  of  administration;  provided, 
however,  that  said  compensation  shall  in  no  case  be  less  than  five  nor 
more  than  fifty  dollars,  except  that  for  special  services  rendered  the  court 
may  allow  greater  compensation.  Upon  the  report  of  said  commissioner 
the  said  court,  or  the  clerk  of  any  court  clothed  with  probate  powers 
and  in  the  exercise  thereof,  shall  determine  the  Inheritance  taxes,  if  any, 
to  be  paid  on  the  estate  passing  by  will  or  administration,  and  shall  enter 
of  record  in  the  order  book  of  the  court  or  clerk,  as  the  case  may  be, 
the  amount  of  the  taxes  to  be  paid  and  by  whom.  And  no  estate  of  any 
decedent,  subject  to  tax  under  this  act,  shall  be  distributed  unless  and 
until  the  tax  has  been  assessed  thereon  as  provided  by  this  act.  The 
clerk  of  the  court  shall  certify  a  copy  of  said  order  to  the  treasurer  of 
his  county  Oi*  city  and  a  copy  to  the  Auditor  of  Public  Accounts,  for 
which  service  such  clerk  shall  be  paid  a  fee  of  two  dollars  and  fifty 
cents  by  the  personal  representative  of  such  decedent.  The  Auditor  of 
Public  Accounts  shall  charge  the  treasurer  with  the  tax  and  the  treas- 
urer shall  pay  the  same  into  the  treasury  as  collected,  less  a  commission 
of  five  i>er  centum.  > 

6.  The  amount  of  the  tax  on  a  transfer  of  any  property,  of  what- 
ever nature  as  to  which  the  decedent  shall  die  intestate,  or  which  is 
not  under  the  control  of  a  personal  representative,  shall  be  determined 
in  the  same  manner  provided  in  paragraph  five  of  this  act  by  the  cor- 
poration or  hustings  court  of  a  city,  or  the  circuit  court  of  a  county 
or  city,  the  chancery  court  of  the  city  of  Richmond,  the  law  and  chan- 
cery court  of  the  city  of  Norfolk,  or  the  clerk  of  the  circuit  court  of  the 
county  or  city,  or  other  court  In  which  certificate  was  granted  the  per- 
sonal representative  for  obtaining  probate  of  the  will  or  letters  of  ad- 
ministration; and  if  there  has  been  no  qualification  on  the  estate  of  the 
decedent,  the  amount  of  said  tax  shall  be  determined  in  the  same  manner 
provided  in  paragraph  five  of  this  act  by  the  corporation  or  hustings 
court  of  a  city,  or  the  circuit  court  of  a  county  or  city,  the  chancery 
court  of  the  city  of  Richmond,  the  law  and  chancery  court  of  the  city 
of  Norfolk,  or  the  clerk  of  the  circuit  court  of  the  county  or  city,  or 
other  court,  in  which  qualification  might  have  been  had.  Entry  shall 
be  made  in  the  order  book  of  the  court  or  clerk,  as  the  case  may  be, 
showing  the  nature  and  value  of  the  property  so  passing,  the  amount 
of  the  tax  determined  and  by  whom  the  same  shall  be  paid.  The  clerk 
of  the  court  shall  certify  a  copy  of  such  order  to  the  treasurer  of  his 
county  or  city  and  a  copy  to  the  Auditor  of  Public  Accounts,  for  which 
service  the  clerk  shall  be  paid  a  fee  of  two  dollars  and  fifty  cents  by 
the  person  or  persons  to  whom  such  property  passes.  The  Auditor  o^ 
Public  Accounts  shall  charge  the  treasurer  with  the  tax  and  the  treas- 
urer shall  pay  the  same  into  the  treasury  as  collected,  less  a  commission 
of  five  per  centum. 

7.  Said  taxes  shall  be  assessed  upon  the  actual  value  of  the  prop- 
erty at  the  time  of  the  death  of  the  decedent.  In  every  case  where 
there  shall  be  a  devise,  descent,  bequest  or  grant  to  take  effect  in  pos- 
session or  enjoyment  after  the  expiration  of  one  or  more  life  estates, 
the  tax  shall  be  assessed  on  the  actual  value  of  tbe  property  or  the 
interest  of  the  beneficiary  therein  at  the  time  when  he  becomes  entitled 
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to  the  same  in  possession  or  enjoyment.  The  value  ot  an  annuity  or  a 
life  interest  in  such  property,  or  any  interest  tlierein  less  than  an  ab- 
solute interest,  shall  be  determined  by  the  annuity  tables  provided  tor 
by  section  twenty-two  hundred  and  eighty-one  of  the  Code  of  Virginia. 
In  every  case  in  which  it  is  impossible  to  compute  the  present  value  ol 
any  interest  in  property  so  passing  the  court  or  clerk  then  engaged  in 
determining  the  amount  of  the  said  tax  shall,  subject  to  approval  of  the 
Auditor  of  Public  Accounts,  affect  such  settlement  of  the  tax  as  such 
court  or  clerk  shall  deem  to  be  for  the  best  interest  of  the  Commonwealth, 
and  payment  of  the  same  so  agreed  upon  shall  be  a  full  satisfaction 
of  sncb  taxes. 

8.  The  clerk  by  whom  the  tax  is  to  be  determined,  or  the  clerk  ot 
the  court  by  which  the  tax  is  to  be  determined,  shall  serve  a  written 
notice  on  the  attorney  for  the  Commonwealth  of  the  city  or  county  in 
which  such  determination  shall  be  had,  and  on  each  personal  repre- 
sentative, devisee,  heir  at  law,  or  other  person  to  be  charged  with  taxes 
by  the  said  clerk  or  court,  at  least  ten  days  before  the  entry  of  the 
order  charging  the  taxes,  and  said  notice  shall  set  forth  the  time  and 
place  at  which  such  determination  shall  be  had;  but  the  mailing  of  said 
notice  to  the  last  known  address  of  the  party  to  be  notified,  or  to  t&e 
attorney  at  law  representing  such  party,  shall  be  sufficient  service  under 
this  section. 

9.  Taxes  imposed  by  the  provisions  of  this  act  shall  be  payable  to 
the  treasurer  ot  the  county  or  city  in  which  the  amount  of  such  tax 
was  determined  and  at  the  expiration  of  one  year  after  the  death  ol 
the  decedent.  In  all  cases  In  which  there  shall  be  a  grant,  devise,  de- 
scent or  beauest  to  take  effect  in  possession  or  come  into  actual  enjoy- 
ment after  the  expiration  of  one  or  more  life  estates  or  a  term  of  years, 
the  taxes  thereon  shall  be  payable  by  the  executors,  administrators  or 
trustees  in  office  when  such  right  of  possession  occurs,  or.  if  there  is 
no  such  executor,  administrator  or  trustee,  by  the  pers6n  or  persons  so 
entitled  thereto,  and  at  the  expiration  of  one  year  after  the  date  when 
the  right  of  possession  accrues  to  the  person  or  persons  so  entitled.  K 
the  taxes  are  not  paid  when  due  a  penalty  thereon  of  twenty  per  centon 
and  interest  at  the  rate  of  six  per  centum  per  annum  on  the  total  amonnt 
of  taxes  and  penalty  from  the  date  when  the  same  was  due  until  paid, 
shall  be  added  to  the  amount  of  said  taxes  and  collected  as  a  part  ot 
■ame. 

10.  Property  of  which  a  decedent  dies  seized  or  possessed  subject 
to  taxes  as  aforesaid,  in  whatever  form  of  investment  it  may  happen 
to  be,  and  all  property  acquired  in  substitution  therefor,  shall  be  charged 
with  a  lien  for  all  taxes  and  interest  thereon  which  are  or  may  become 
due  on  such  property;  but  said  lien  shall  not  affect  any  personal  property 
after  the  same  has  been  sold  or  disposed  of  to  a  bona  fide  purchaser 
for  value  by  the  executors,  administrators  or  trustees.  The  lien  charged 
by  this  act  upon  any  real  estate  or  separate  parcel  thereof  may  be  dis- 
charged by  the  payment  of  the  taxes  due  and  to  become  due  noon  said 
real  estate  or  separate  parcel,  or  by  an  order  or  decree  of  the  conrt 
discharging  said  lien  and  securing  the  payment  to  the  Commonwealtn 
ot  the  taxes  due  or  to  become  due  by  bond  or  deposit.  The  treasurer 
may  levy  upon  and  sell  so  much  of  said  property,  both  real  and  per- 
sonal, as  shall  be  sufficient  to  pay  the  taxes  and  expenses  of  sale,  or 
he  may  rent  or  lease  any  portion  of  the  real  estate  charged  with  tbe 
taxes  for  cash  sufficient  to  pay  the  amount  ot  taxes  dua 

11.  It  the  amount  of  the  taxes  charged  is  determined  by  a  conrt, 
the  person  or  persons  so  charged  with  the  t&xes  shall  have  the  rlgiit 
of  appeal  to  the  Supreme  Court  of  Appeals  as  in  other  cases. 

12.  Any  person  charged  with  taxes  under  this  section,  aggriered 
by  an  order  of  any  clerk  ot  a  court  determining  the  amonnt  ol  said 
taxes,  may,  within  one  year  after  the  date  on  which  such  order  was 
entered,  apply  tor  relief  to  the  court  of  which  such  clerk  Is  an  oMcer- 
An  application  in  writing,  setting  torth  the  manner  in  which  tbe  ap- 
plicant considers  himself  aggrieved,  shall  be  filed  with  the  clerk  W 
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whom  Buch  order  was  made,  at  least  ten  days  betore  the  hearing  of 
the  cause,  and  notice  of  the  time  at  which  such  application  will  be 
presented  to  the  court  shall  be  served  upon  the  clerk  of  the  court  and 
the  attorney  for  the  Commonwealth,  and  a  copy  of  both  the  application 
and  the  notice  mailed  to  the  Auditor  of  Public  Accounts.  Said  notice 
shall  be  served  on  the  clerk  and  the  attorney  for  the  Commonwealth, 
and  a  copy  thereof  mailed  to  the  Auditor  of  Public  Accounts  at  least 
fifteen  days  prior  to  the  date'  on  which  the  application  is  presented  to 
the  court.  The  attorney  tor  the  Commonwealth  shall  defend  the  ap- 
plication, and  no  order  made  in  favor  of  the  applicant  shall  have  any 
validity  unless  it  is  stated  therein  that  such  attorney  did  so  defend; 
that  the  clerk  charging  the  taxes,  or  his  successor,  was  examined  as  a 
witness  touching  the  application:  and  the  facts  proved  upon  such  hear, 
tng  be  certified. 

13.  If  the  court  be  satisfied  that  the  applicant  is  erroneously  charged 
in  the  clerk's  order  and  that  the  erroneous  charge  was  not  caused  by 
the  failure  or  refusal  of  the  applicant  to  furnish  an  inventory  of  the 
property  subject  to  the  tax  to  the  clerk  of  the  court,  the  court  may  order 
that  the  order  of  the  elerk  be  corrected.  It  the  order  of  the  clerk 
charges  more  than  the  proper  amount,  the  court  may  order  that  the 
applicant  be  exonerated  from  the  payment  of  so  much  as  is  erroneously 
charged,  it  not  already  paid,  and  If  paid,  that  it  be  refunded  to  him. 
If  the  order  of  the  clerk  charges  less  than  the  proper  amount,  the  clerk 
shall  order  that  the  applicant  pay  the  proper  taxes.  A  copy  of  any 
order  made  under  this  section  correcting  an  erroneous  order  of  a  clerk 
shall  be  certified  by  the  court  to  the  Auditor  of  Public  Accounts  and 
the  Treasurer  of  the  State. 

14.  If,  from  the  statement  of  the  facts  or  other  evidence,  the  Audi- 
tor of  Public  Accounts  shall  be  of  the  opinion  that  the  order  of  the 
court,  or  the  orders  of  the  clerk,  determining  the  taxes  is  erroneous, 
lie  may,  within  one  year  from  the  time  such  order  is  made,  file  a  pe- 
tition for  a  rehearing  or  review  of  such  order;  said  petition  may  be 
filed  in  the  court  by  which  the  order  was  made  or  of  which  the  clerk  Is 
an  officer,  or  with  the  Judge  thereof  in  vacation,  and  shall  be  in  the 
name  of  the  Commonwealth,  and  on  the  filing  of  the  same  shall  operate 
as  a  supersedeas  and  the  matter  shall  thereupon  be  reheard  or  the  order 
reviewed  in  said  court,  and  witnesses  examined  in  the  same  manner 
as  if  no  previous  determination  had  -been  had.  The  petition  shall  be 
presented  and  the  hearing  conducted  by  the  attorney  for  the  Common- 
wealth of  the  county  or  corporation. 

At  the  rehearing  the  court  shall  make  such  order  therein  as  may 
be  proper,  and  should  the  order  of  the  court  be  against  the  Com- 
monwealth, the  Auditor  of  Public  Accounts  may  take  an  appeal  to 
the  Supreme  Court  of  Appeals,  and  a  supersedeas  may  be  granted  in 
such  case  'in  the  same  manner  as  now  provided  by  law  in  cases  other 
than  cases  of  appeal  of  right  No  costs  shall  be  adjudged  against  the 
Commonwealth  on  the  appeal,  but  costs  may,  in  the  discretion  of  the 
court,  be  awarded  against  the  clerk  of  the  court  who  charged  the  tax. 
If  the  same  be  erroneous. 

16.  Of  all  taxes  upon  said  inheritances  paid  into  the  State  treasury 
one-half  shall  be  placed  to  the  credit  of  the  public  school  fund  of  the 
Commonwealth  and  shall  be  apportioned  according  to  school  popula- 
tion, and  the  other  half  shall  be  remitted  to  the  counties  and  cities 
in  which  such  taxes  are  respectively  collected,  and  all  of  such  taxes 
shall  be  used  for  the  primary  and  grammar  grades  of  the  public  free 
schools  of  the  State  and  in  such  counties  and  cities.  (1910,  pp.  229. 
2t0:   1916.  9-  134:   1918.  p.  416.) 

In  Byre  v.  Jacobs,  Sheriff,  14  Grat.  (65  Va.)  422,  the  court  held  that  a. 
collateral  inheritance  tax  upon  the  succession  or  transmission  of  property  is 
a  tax  upon  a  civil  right  or  privilege,  and  not  a  tax  on  property.  Pocahontas 
Collieries  Co.  v.  Cora.,  113  Va.  108,  73  S.  E.  446. 

The  act  imposing  a  collateral  inheritance  tax  (Acts  1896-8,  pp.  367-8),  Is 
not  retrospective  In  its  operation,  and  does  not  warrant  the  Imposition  of 
such  tax  on  a  remainder  which  vested  in  interest  in  1861,  although  the  life 
tenant  did  not  die  until  1907.     Com.  v.  Wellford^  114  Va.  872,  76  S.  B.  917. 
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Tbe  exception  in  the  last  clause  of  this  section  Is  Intended  to  me«t  t 
case  arising:  under  the  statute  in  which  the  estate  had  vested  in  interest  within 
the  year  from  the  decedent's  death,  but  where,  from  some  cause,  the  possession 
or  enjoyment  was  postponed  beyond  that  time.  Com.  v,  Wellford,  114  Vs. 
872,  76  S.  E.  917.     (Decided  before  amendments  of  1916.) 

For  article  commenting  on  the  procedure  under  this  section,  see  17  Va 
Law  Reg.  90. 

For  note  upon  collateral  inheritance  tax,  and  exception  In  favor  of 
charitable  institutions  in  State,  see  note  11  Va.  Law  Reg.  935. 

For  a  discussion  of  the  lien  of  the  collateral  Inheritance  tax,  see  IS  Ta 
Ia  Res.  241. 

Foil  an  article  on  "The  New  Inheritance  Tax  Law  of  Virginia"  (AcU 
1916,  chapter  484),  see  2  Va.  L.  Reg.  N.  S.  269. 

r  '  UOEN8E8. 

Sec.  4S.  Merchants. — Every  person,  firm,  company  or  corporation  en- 
gaged In  the  business  o{  a  merchant  shall  pay  a  license  tax  tor  the  prirl- 
lege  of  doing  business  In  this  State  to  be  graduated  by  tbe  amoniit  ot 
purchases  made  by  him  during  the  nerlod  tor  which  the  license  is  granted, 
and  all  goods,  wares  and  merchandise  manufactured  by  such  mercbant 
and  sold  or  offered  for  sale,  in  this  State,  as  merchandise,  shall  be  con- 
sidered as  purchases  within  the  meaning  of  this  section;  provided,  tuat 
this  section  shall  not  be  construed  as  applying  to  manufacturers  taxed 
on  capital  by  this  State,  who  offer  for  sale  at  the  place  ot  manafactnre. 
goods,  wares  and  merchandise  manufactured  by  them.  To  ascertain  tlit 
amount  of  purchases  it  shall  be  the  duty  of  such  merchant,  on  the  first 
day  of  April  of  each  year,  or  within  ten  days  thereafter,  to  make  report 
in  writing,  under  oath,  to  the  commissioner  of  the  revenue,  for  the  dl>- 
trict  for  which  he  was  licensed,  showing  purchases  as  above  defined, 
and  also  an  goods,  wares  and  merchandise  manufactured  and  sold  or 
offered  for  sale  in  this  State  during  the  next  preceding  twelve  monthi; 
except  such  goods,  wares  and  merchandise  as  is  manufactured  by  petwns. 
firms  and  corporations  taxed  on  their  capital  by  this  State.  The  torm 
ot  the  report  required  by  this  section  shall  be  prepared  by  the  Auditor 
of  Public  Accounts  and  furnished  to  each  commissioner  of  the  revenae, 
and  by  him  distr^outed  to  each  licensed  merchant;  and  each  commit 
sioner  shall,  in  the  mode  prescrilbed  for  malting  such  report  by  him  of 
the  violations  of  the  revenue  law,  report  every  merchant  who  shall  M 
to  comply  with  the  requirements  of  this  section.  Any  person  vioIatlnK 
the  provisions  of  this  section  shall  pay  a  fine  ot  not  less  than  thirtr 
dollars,  or  more  than  one  thousand  dollars  for  each  offense.  (1914.  P- 
487:  1915.  p.  232.) 

A  merchant  is  one  whose  business  is  to  buy  and  sell  merchandise,  and 
the  term  embraces  all  persons  who  habitually  trade  in  merchandise.  Harris 
&  Co.  V.  Com.,  116  Va.  912,  83  S.  B.  408. 

Sausage,  head  cheese,  mincemeats  and  like  products  manufactured  br 
a  non-resident  porlc  packer  and  sent  to  Its  branch  in  this  State  and  ther« 
sold  by  It  are  not  "purchases"  within  the  meaning  of  this  section.  Horrii 
&  Co.  y.  Com.,   116  Va.   912,   83   S.   K.   408.     Quaere  as   to   fresh  meat  so  sent 

See  Commonwealth  v  Armour  &  Co.,  118  Va.  242,  246,  87  S.  E.  CIO,  from 
which  it  appears  that  the  amendment  of  March  19,  1916,  was  passed  to  over- 
rule Morris  v.  Com.,  116  Va.  912,  83  S.  B.  408. 

This  section  does  not  unjustly  discriminate  against  the  foreign  mus- 
facturer,  nor  deny  to  him  the  equal  protection  of  the  law,  nor  attempt  to 
regulate  commerce  between  the  States,  but  is  a  valid  enactment.  Com.  v. 
Armour  &  Co..  118  Va.  242.  87  S.  E.  610. 

When  this  section  is  read  as  a  whole,  as  it  should  be,  and  the  object 
of  the  statute  is  considered,  the  first  and  second  sentences  of  the  statnte  w 
not  conflict  with  each  other.  Cora.  v.  Armour  &  Co.,  118  Va.  243,  87  8.  E.  (It- 
See  notes  to  section  47  of  the  tax  bill. 

Sec.  46.  Merchants'  lloense*. — For  every  license  to  a  merchant,  fini. 
company  or  corporation  as  defined  in  section  forty-five  engaged  In  Ot» 
business  of  a  merchant,  the  amount  to  be  paid  shall  be  graduated  *< 
follows:  If  the  amount  of  purchases  shall  not  exceed  one  thousand  dol- 
lars the  amount  shall  be  fire  dollars.  When  purchases  exceed  one  thou- 
sand dollars,  but  do  not  exceed  two  thousand  dollars,  the  amount  »t^ 
be  ten  dollars,  and  for  all  purchases  over  two  thousand  dollars  and  lee> 
than  one  hundred  thousand  dollars,  there  shall  be  paid  twenty  centi  on 
(3120) 


Digitized  by 


Google 


TAX  BILL  §46 

the  one  hundred  dollars;  and  upon  all  the  purchases  over  one  hundred 
thousand  dollars,  there  shall  be  paid  ten  cents  on  every  hundred  dollars 
In  excess  of  one  hundred  thousand  dollars. 

Each  merchant  shall  keep  his  invoices  and  a  record  with  Ink  of  &U 
purchases,  and  from  whom  made,  which  record  shall  be  open  to  in- 
spection and  examination  by  the  taxing  ofiicers  of  the  State,  and  the 
report  of  purchase  made  by  the  merchant  shall  be  taken  from  that 
record;  and  he  or  his  agents  shall  make  oath  to  the  correctness  of  the 
retpoTt  and  that  the  same  is  in  accordance  with  said  record,  and  that 
the  record  has  been  accurately  kept. 

It  shall  be  the  duty  of  the  commissioner  of  the  revenue  to  examine 
the  record  of  purchases  required  to  be  kept  by  the  merchant  and  to 
verify  the  merchant's  report  of  purchases  by  that  record;  and  he  shall 
state  upon  the  report  of  purchases  made  to  him  by  the  merchant  that 
be  did  examine  the  record  of  purchases  kept  by  the  merchant.  Every 
merchant  who  does  not  keep  the  record  herein  provided  for  shall  ibe 
assessed  with  and  pay  a  minimum  State  license  tax  of  twenty-five  dol- 
lars, in  addition  to  such  tax  as  may  be  ascertained  by  the  local  board 
of  review  as  hereinafter  provided  for.  Every  merchant  who  does  not 
keep  the  record  herein  provided  for  shall  be  reported  by  the  commis- 
sioner of  the  revenue  to  the  local  board  of  review,  whose  duty  it  shall 
be  to  ascertain  the  correct  purchases  of  such  merchant  by  summoning 
the  merchant  before  it  by  such  Investigation  and  examination  as  it 
deems  proper  to  make  or  to  have  made,  to  correctly  determine  the  true 
and  correct  purchases  of  such  merchant,  and  when  this  fact  has  been 
ascertained  the  local  board  of  review  shall  direct  the  commissioner  of 
revenue  to  assess  such  merchant  with  the  State  license  tax  provided 
by  law  upon  the  purchases  so  ascertained,  in  addition  to  the  minimum 
State  license  tax  of  twenty-five  dollars  hereinbefore  provided  for,  but 
the  minimum  State  license  tax  of  twenty-five  dollars  hereinbefore  pro- 
vided for  shall  not  apply  to  license  granted  merchants  in  the  license 
year  beginning  May  first,  nineteen  hundred  and  sixteen,  and  ending 
April  thirtieth,  nineteen  hundred  and  seventeen.  Should  the  commis- 
sioner of  the  revenue  fail  to  perform  the  duty  herein  imposed  upon 
him  he  shall  not  be  paid  by  the  State  any  commission  upon  the  tax 
so  assessed,  and  he  shall  be  subject  in  each  case  of  failure  to  a  fine 
of  twenty-iflve  dollars  to  be  recovered  as  other  lines  are  recovered,  and 
it  shall  be  the  duty  of  the  local  board  of  review  to  brin%  to  the  attention 
of  the  attorney  for  the  Commonwealth  each  failure  of  the  commissioner 
of  the  revenue  to  perform  the  duty  herein  required  of  him. 

Provided,  further,  that  goods,  wares  and  merchandise  not  belonging 
to  a  merchant  which  are  offered  for  sale  by  the  merchant  or  by  another 
person  at  the  merchant's  duly  licensed  place  of  business  shall  require 
such  merchant  to  take  out  the  license  of  a  commission  merchant.  The 
Biuns  imposed  under  and  by  virtue  of  this  section  shall  be  in  lieu  of  all 
taxes  for  State  purposes  on  the  capital  actually  employed  by  said  mer- 
chant or  mercantile  firm  ov  corporation  in  said  business,  except  the 
registration  fee  and  franchise  tax,  and  except  that  such  merchant  shall 
not  be  exempt  from  the  payment  of  county,  district,  and  road  or  other 
levies  on  the  net  amount  of  capital,  as  defined  by  law,  on  hand  on  the 
first  day  of  February  of  each  year  and  may  be  required  to  pay  the 
usual  city,  county,  district,  and  road  or  other  levies  thereon,  notwith- 
standing this  act.  The  word  "capital"  shall  include  moneys  and  credits 
actively  used  in  carrying  on  the  business,  including  goods,  wares  and 
merchandise  on  hand,  and  all  solvent  bonds,  demands  and  claims  made 
and  contretcted  in  the  business  during  the  preceding  year;  iJut  real 
estate  shall  not  be  held  to  be  capital,  but  shall  be  assessed  and  taxed 
as  other  specific  property;  but  any  merchant  may  file  with  the  com- 
missioner of  the  revenue  a  statement  verified  by  affidavit  showing  the 
amounts  owing  upon  the  purchase  price  of  such  goods,  wares  and  mer- 
chandise, if  any,  and  further  showing  the  persons,  firms,  or  corporations 
to  whom  the  same  Is  due,  and  the  address  of  each,  and  thereupon  it 
sbal]  become  the  duty  of  the  cpmmlsslpner  of  the  revenue  to  deduct 
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the  aggregate  of  such  amounts  from  the  capital  of  such  mercbants  in 
making  the  assessment  on  such  capital. 

For  the  purposes  of  ascertaining  the  tax  to  be  paid  hj  a  merchant 
beginning  business,  his  purchases  shall  be  considered  to  be  the  amount 
of  goods,  wares  and  merchandise  bought  to  commence  business  with, 
including  goods,  wares  and  merchandise  .manufactured  by  him  to  b« 
offered  for  sale  at  the  place  at  which  he  conducts  his  business  as  a 
merchant,  provided  such  place  is  not  the  place  of  manufacture,  also 
including  an  estimate  of  purchases  which  the  merchant  will  make  be- 
tween the  date  of  the  Issuance  of  his  license  and  the  thlrtr-flnt  ot 
March  following,  ahd  including  an  estimate  of  the  amount  of  goods, 
wares  and  merchandise  manufactured  by  him  to  he  offered  for  tale  at 
the  place  at  which  he  conducts  his  business  as  a  merchant,  provided 
such  place  is  not  the  place  ot  manufacture. 

If,  after  the  close  of  the  year  for  which  the  license  is  issued,  the 
merchant  should  elect  not  to  renew  it,  but  desires  the  privilege  to  sell 
whatever  remnant  or  purchase  he  may  have  on  hand  at  the  time,  it  may 
be  lawful  for  him  to  do  so  upon  the  payment  of  a  license  upon  aaid 
remnant  of  merchandise  to  be  regarded  for  purposes  of  revenue  a* 
purchases. 

All  other  property  held  by  such  merchant  or  firm  or  corporation 
engaged  in  mercantile  business,  not  offered  for  sale  as  merchandise,  shall 
be  separately  listed  and  taxed  as  other  property.  The  sums  required  t>7 
this  section  to  be  paid  when  the  license  is  taken  out  shall  be  collected 
in  the  same  manner  that  the  amounts  required  to  be  paid  for  other 
licenses  are  collected.  Dealers  in  coal,  wood  or  lee  paying  Iloeue  tai 
under  this  section  may  peddle  the  same  from  vehicles  without  paring 
additional  tax.  But  nothing  in  this  section  shall  be  construed  as  to 
require  a  license  of  any  person  who  may  canvass  any  county  or  cor- 
poration to  buy  lambs,  pigs,  calves,  fowls,  eggs,  butter  and  such  like 
small  matters  of  subsistence  designed  as  food  for  man,  but  any  person 
who  shall  keep  a  place  of  business  for  the  purpose  ot  selling  such 
articles  In,  or  within  a  halt  mile  ot  any  city  or  town  in  the  State  shall 
take  out  license  therefor,  as  hereinbefore  prescribed;  provided  that 
dealers  in  coal  and  wood  in  cities  ot  forty  thousand  inhabitants  or  more. 
Who  peddle  the  same  from  vehicles  shall  pay  an  additional  tax  ot  unr 
dollars  for  each  wagon  thus  used.    (1914,  p.  487;  1916,  p.  79S.) 

A  non-resident  pork  packlngr  company  which  purchases  and  slanshten 
live  stock  and  from  the  carcasses  manufactures  and  prepares  for  sale  varloos 
food  products,  as  well  as  the  fresh  meat,  but  which  does  not  sell  tn  tbii 
State  fresh  meat.  Is  not  a  butcher  within  the  meaning  of  this  section. 
Morris  ft  Co.  v.  Com.,  11«  Va.  912.  83  S.  R  408.     See  notes  to  section  4$. 

Cited  hut  not  construed  In  Brldgewater  Man.  Co.  v.  Funkhouser,  lU 
Va.  47<,  79  S.  B.  1074,  19  Va.  L.  R.  830  and  note;  Standard  Oil  Co.  v.  Prederlcki- 
burR.  106  Va.   82.   62   S.   E.   817. 

Sec  40^.  Merdiant  on  train. — ^That  every  person,  firm,  company  or 
corporation  engaged  In  the  business  ot  selling  on  railroad  trains  in  tltt 
State,  newspapers,  periodicals,  magazines,  candles,  fruits,  et  cetera,  shall 
pay  a  license  tax  at  the  rate  ot  twenty  cents  for  each  and  every  mil* 
ot  track  tor  which  the  person,  firm,  company  or  corporation  operates 
In  thU  State. 

The  person,  firm,  company  or  corporation  desiring  to  take  out  Us 
license  required  by  this  act  shall  make  a  sworn  statement  ot  the  tr«cka(» 
over  which  It  Is  proposed  to  operate  in  Virginia,  and  file  the  same  wl" 
the  commissioner  of  the  revenue,  to  whom  he  applies  for  the  llceue. 
Any  person,  firm,  company  or  corporation  making  a  false  statemot 
under  oath  as  to  trackage  shall  be  guilty  of  a  misdemeanor,  and  skall 
be  fined  not  less  than  twenty-five  dollars-  nor  more  than  five  hundred 
dollars  for  each  offense. 

The  license  required  by  this  act  shall  be  Issued  by  the  commissioner 
of  the  revenue,  and  the  tax  thereon  shall  be  paid  to  the  connty  or  eit7 
treasurer  where  the  license  is  issued.  In  the  same  manner  other  UeenMS 
are  applied  tor  and  tsut  thereon  paid  is  now  provided  by  law.    The  11- 
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cense  issued  under  this  section  shall  be  good  on  railroad  trains  tbrough- 
out  the  State.    (1916.  p.  232.) 

Sec.  46^ (a).  Oyster  packers. — Every  person,  firm  or  corporation 
engaged  in  the  business  of  shucking  or  packing  oysters  in  this  State 
shall  pay  a  license  thx  for  the  privilege  of  transacting  such  business, 
to  be  graduated  by  the  amount  of  oysters  shucked  or  packed  by  him 
during  the  period  for  which  his  license  is  granted.  To  ascertain  the 
amount  of  oysters  shucked  or  packed,  it  shall  be  the  duty  of  such  person, 
firm  or  corporation,  on  the  first  day  of  April  of  each  year,  or  within 
ten  days  thereafter,  to  make  report  in  writing,  un'der  oath,  to  the  oyster 
inspector  for  the  district  for  which  he  was  licensed,  showing  the  amount 
of  oysters  actually  shucked  or  packed  by  him  during  the  next  preceding 
twelve  months.  The  form  of  report  required  by  this  section  shall  be 
prepared  by  the  Auditor  of  Public  Accounts  and  furnished  to  each  oyster 
Inspector  ^d  by  him  distributed  to  each  licensed  oyster  packer,  and 
each  Inspector  shall,  in  the  mode  prescribed  for  ma'king  such  report  by 
him  of  the  violations  of  the  oyster  laws,  report  every  oyster  packer 
who  shall  fall  to  comply  with  the  requirements  of  this  section.  Any 
person,  firm  or  corporation  violating  the  provisions  of  this  section  shall 
pay  a  fine  of  not  less  than  thirty  dollars,  nor  more  than  one  thousand 
dollars,  for  each  offense.    (1915.  p.  232.) 

Sec.  46)4  (b).  Oyster  packers'  licenses. — For  every  license  to  a  per- 
son, firm  or  corporation  engaged  in  the  business  of  shucking  or  packing 
oysters,  the  amount  to  be  paid  shall  be  graduated  as  follows:  If  the 
amount  of  oysters  shucked  or  packed  by  such  person,  firm  or  corporation 
shall  not  exceed  twenty-five  thousand  gallons,  the  amount  shall  be  five 
dollars.  When  the  amount  of  such  oysters  exceeds  twenty-five  thousand 
gallons,  but  does  not  exceed  fifty  thousand  gallons,  the  amount  shall  be 
ten  dollars.  When  the  amount  of  such  oysters  exceeds  fifty  thousand 
gallons,  and  does  not  exceed  one  hundred  thousand  gallons,  the  amount 
shall  be  twenty-five  dollars.  When  the  amount  of  such  oysters  exceeds 
one  hundred  thousand  gallons,  and  does  not  exceed  two  hundred  thou- 
Rand  gallons,  the  amount  shall  be  fifty  dollars.  When  the  amount  of 
such  oysters  exceeds  two  hundred  thousand  gallons,  the  amount  shall 
he  one  hundred  dollars.  The  sums  imposed  under  and  by  virtue  of  this 
section  shall  be  In  lieu  of  all  taxes  for  State  purposes  on  the  capital 
actually  employed  by  said  person,  firm,  or  corporation  in  said  business. 
The  word  "capital"  shall  Include  moneys  and  credits  actively  used  in 
carrying  on  the  business.  Including  goods,  wares  and  merchandise  on 
hand,  and  all  solvent  bonds,  demands,  and  claims  made  and  contracted 
In  the  business  during  the  preceding  year;  but  real  estate  shall  not  be 
held  to  be  capital,  but  shall  be  assessed  and  taxed  as  other  specific  prop- 
erty. All  other  property  held  by  such  person,  firm,  or  corporation  shall 
to  he  paid  when  the  license  is  taken  out  shall  be  collected  in  the  same 
manner  that  the  amounts  required  to  be  paid  for  other  licenses  under 
the  oyster  laws  of  the  State  are  collected,  and  shall  be  accounted  for  as 
oart  of  the  oyster  fund.    (1915,  p.  232.) 

Cited  but  not  construed  In  Brldgewater  Man.  Co.  v.  Funkhouser,  115  Va. 
476.   79  S.  K.  1074.  19  Va.  I.-   R.  830  and  note. 

Sec  47.  Ballroiad  and  other  Incorporated  companies  which  sell  mineral 
or  forest  products  or  other  articles. — Every  railroad  company  or  other 
Rranted  In  its  charter  or  not,  which  shall  sell  any  mineral  or  forest 
product,  or  any  other  article,  shall  be  taxed  as  other  merchants  dealing 
tn  like  commodities.  This  act  shall  apply  to  companies  keeping  commis- 
saries, or  having  agents  for  the  sale  of  any  other  article  than  their  own 
product;  provided,  that  nothing  herein  contained  shall  prevent  a  railroad 
rompany  from  huylng  and  distributing  to  Its  employees,  as  a  part  of 
their  compensation,  meat,  meal  and  flour,  at  the  cost  price  thereof,  but 
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nothing  In  the  foregoing  Bhall  be  construed  as  requiring  a  company  seU- 
Ing  the  products  of  their  own  mides,  or  lands,  or  manufactories,  to  psjr  i 
merchant's  license  for  so  doing,  but  any  such  company  selling  its  prtxinct 
at  a  definite  place  of  business  apart  from  its  mine,  land  or  place  of  mana- 
facture,  shall  pay  the  merchant's  license  tax  as  provided  by  law.  Any 
railroad  company  or  other  incorporated  company  selling  any  article  or 
Itroduct  on  account  of  the  owner,  and  receiving  a  compensation  therefor 
other  than  for  transportation,  storage  or  handling  as  provided  for  in  iu 
charter,  shall  pay  a  license  the  same  as  commission  merchants.  It  sliaU 
be  the  duty  of  the  commissioner  of  the  revenue  to  ascertain  the  liability 
of  such  IndlTlduals  or  companies  in  this  State  to  the  paynient  of  Bneh 
license  taxes,  and  shall  assess  the  same  in  the  same  manner  as  other 
merchante.    (1915,  pp.   139,  232;   1916,  p.  79J.) 

This  section  imposes  no  tax  upon  a  manufacturer,  certainly  not  upon  a 
resident  manufacturer,  for  the  sale  of  Its  products,  and  excludes  the  Idea  that 
It  Is  liable  to  pay  a  merchant's  license  for  so  dolns-  Morris  &  Co.  v.  Com, 
IK  Va.  912,  S3  S.  B.  408.     (Decided  before  the  amendments  of  191S  and  1>11I 

The  proviso  In  this  section  does  not  apply  to  or  affect  section  45  of  the 
tax  bill.  Com.  v.  Armour  &  Co..  118  Va.  242,  87  S.  B.  610.  (Decided  under 
the  amendment  approved  March  19,  1916.) 

Sec  4S.  Oommlssion  merchants  and  bpokers. — Every  person,  flrm  or 
corporation  doing  business  in  this  State  who  receives  or  distributes  pro- 
visions and  merchandise.  Including  flour,  hay  or  grain,  shipped  to  sncli 
person,  flrm  or  corporation  for  distribution  on  account  of  the  shipper, 
or  who  participates  in  the  profits  ensuing  from  or  accruing  out  of  tbe 
sales  of  such  provisions  or  merchandise,  including  flour,  hay  or  grain. 
or  who  Invoices  such  sales  or  collects  the  money  therefor,  shall  be  deemed 
to  be  a  broker  who  receives  or  distributes  provisions  and  merchandise, 
including  flour,  hay  or  grain. 

Every  person,  flrm,  or  corporation,  buying  or  selling  for  another  uv 
kind  of  merchandise  on  commission  shall  be  a  commission  merchant 
Any  person,  flrm  or  corporation  licensed  as  a  commission  merchant  nuy 
sell  any  personal  property  which  may  be  left  with  or  consigned  to  Un 
tor  sale,  except  wine,  ardent  spirits  and  malt  liquors,  gold  or  silver  cols, 
bonds,  certificates  of  public  or  private  debts  or  other  securities;  pro- 
vided, however,  that  any  such  merchant  may  sell  wine,  ardent  spirits 
and  malt  liquors,  gold  or  silver  coin,  bonds,  certificates  of  public  or  pri- 
vate debts  or  other  securities  by  taking  out  the  license  therefor  prescribed 
in  the  case  of  liquor  merchants  or  stock  brokers.  Any  person,  flrm  or 
corporation  buying  or  selling  contrary  to  the  provisions  of  this  sectioii, 
or  who  shall  in  any  manner  violate  the  same,  shall  pay  a  fine  of  not  lest 
than  fifty  dollars,  nor  more  than  one  thousand  dollars  for  each  offense. 
(1916,  p.  232.) 

Sec.  49.  Oommlssion  m«rdiants  and  brokers'  license. — Every  person, 
firm  or  corporation  shall  pay  tor  the  privilege  ot  transacting  the  liiui- 
ness  of  a  commission  merchant  or  broker  the  sum  ot  fifty  doinrs,  pro- 
vided, the  commissions  do  not  exceed  one  thousand  dollars,  bat  wke* 
the  commissions  exceed  one  thousand  dollars,  the  tax  shall  be  fifty  dol- 
lars, and  an  additional  tax  at  the  rate  of  one  dollar  on  each  one  hundred 
dollars,  or  fraction  thereof,  or  commissions  in  excess  of  one  thousand 
dollars,  and  if  the  license  is  to  include  the  privilege  of  selling  wine, 
ardent  spirits,  and  malt  .liquors,  gbld  or  silver  coins,  bonds,  eeitiflestee 
of  public  or  private  debts,  or  other  securities,  there  shall  be  paid,  in 
addition,  the  amounts  required  in  each  case  to  be  paid  by  liquor  mer- 
chants and  stock  brokers  and  in  like  manner.  (1914,  p.  487;  1$1S.  P- 
232.) 

Sec.  50.  Sale  by  peddlers. — Any  person  who  shall  carry  from  ?!«• 
to  place,  any  goods,  wares,  or  merchandise,  and  ofTer  to  sell  or  barter 
the  same,  dr  actually  sell  or  barter  the  same,  shall  be  deemed  to  be  * 
peddler,  and  any  person  licensed  as  a  peddler  may  sell  any  persossl 
property  a  merchant  may  sell,  or  he  may  exchange  the  same  for  otker 
articles:  and  whenever  a  license  is  granted  to  a  peddler  to  sell  snA 
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goods,  waree,  or  merchandise,  his  license  shall  be  valid  for  one  year 
from  the  date  of  its  issue.  Said  license  shall  not  be  transferable,  and 
any  person  so  licensed  shall  endorse  his  name  on  said  license,  and  sach 
license  shall  confer  authority  to  sell  at  any  house  or  place  within  the 
coubty  or  city  in  which  the  license  was  granted.  Any  peddler  who  shall 
peddle  for  sale  or  sell  <or  barter  without  a  license  shall  pay  a  fine  01 
aot  less  than  fifty  dollars,  nor  more  than  five  hundred  dollars  for  eacb 
offense,  one-half  of  which  shall  go  to  the  informer;  any  person  selling 
or  olferinK  to  sell  as  a  peddler  shall  exhibit  his  license  on  demand  of 
any  ciUsen  of  the  county,  city  or  town  in  which  he  sells  or  offers  to 
sell  or  barter:  and  uoon  his  failure  or  refusal  to  do  so  he  shall  be  subject 
to  the  penalties  of  pedaling  without  a  license.  This  section  shall  be 
eonstrued  to  include  persons  engaged  in  peddling  lightning  rods.  All 
persons  who  do  not  keep  a  regular  place  of  business  (whether  it  be  a 
house  or  a  vacant  lot.  or  elsewhere),  open  at  all  times  in  regular  busi- 
ness hours,  and  at  the  same  place,  who  shall  otter  for  sale  goods,  wares 
and  merchandise,  shall  be  deemed  peddlers  under  this  act.  All  persons 
who  keep  a  regular  place  of  .business,  open  at  all  times  in  regular  busi- 
ness hours  and  at  the  same  place,  and  who  shall  elsewhere  than  at 
anch  regular  place  of  business,  personally,  or  through  their  agents,  offer 
for  sale  or  sell,  and  at  the  time  of  such  ottering  tor  sale,  deliver  goods, 
wares  and  merchandise,  shall  also  be  deemed  peddlers  as  above,  but 
this  section  shall  not  apply  to  those  who  sell  or  otter  tor  sale  in  person 
'  or  by  their  employees,  ice,  wood,  meats,  milk,  butter,  eggs,  poultry, 
Osh,  oysters,  game,  vegetables,  fruits,  or  other  family  supplies  of  a  per- 
ishable nature  grown  or  produced  by  them  and  not  purchased  by  them 
tor  sale.  But  a  dairyman  who  uses  upon  the  streets  of  any  city  one  or 
more  wagons  may  sell  and  deliver  from  his  wagons  milk,  butter,  cream 
and  eggs  in  said  city  without  procuring  a  peddler'a  license.  (1914,  d 
487;  1915,  p.  232;  1916,  p.  772. 

A  traveling  salesman  for  a  broom  manufacturer  went  from  place  to 
place,  and  his  employer  shipped  him  from  the  factory  to  stations  along  his 
route  In  such  quantities  as  was  thought  sufRcient  to  supply  the  trade.  From 
shipments  so  made  the  salesman  would  select  samples,  and  take  orders  from 
merchants  only,  and  never  for  less  than  dozen  lots,  after  which  the  salesman 
would  get  the  brooms  from  the  depot  and  fill  the  orders  taken.  This  method 
of  selling:  brooms  was  an  established  feature  of  the  business.  The  salesman 
had  no  license  to  peddle.  Held,  that  he  was  not  within  the  spirit  of  this 
section,  deflnlng  a  peddler,  and  fixing  a  penalty  upon  him  for  doing  business 
without  a  license.  In  so  far  as  a  revenue  law  Imposes  penalties  for  Its  viola- 
tion. It  Is  a  penal  statute  and  Is  to  be  strictly  construed,  and  no  man  Is  to  be 
subjected  to  Its  penalties  unless  he  comes  clearly  within  the  spirit  and  letter 
of  the  statute.  Kloss'  Case,  103  Va.  864,  49  S.  B.  655.  (Decided  before  the 
amendment  of  1914  and  subsequent  amendmenti.) 

An  agent  sold  certain  pictures  with  the  agreement  that  when  the  pictures 
were  delivered  the  purchaser  would  also  buy  a  frame.  It  is  held  that  the 
negotiations  for  the  picture  frame  were  wholly  within  this  State  and  the 
agent  should  have  gotten  a  llcenes.  This  section  does  not  violate  the  United 
States  Constitution.  Roselle's  Case,  110  Ya.  236,  65i  S.  E.  526.  This  case  was 
affirmed  by  the  United  States  Supreme  Court  on  March  18,  1912.  But  see 
Oavis  V.  Com.,  113  Va.  562,  76  S,  E.  1136,  reversed  36  Supreme  Court  Re- 
porter  479. 

This  section  as  It  then  stood  construed  in  Crall  &  Ostrander's  Case,  103  Va. 
867.    49    S.   v..    638. 

In  Com.  v.  Myer,  92  Va.  809,  23  S.  E.  915.  it  was  decided  this  section  as  it 
previously  existed  discriminated  against  non-resident  manufacturers  and 
was  therefore  void. 

As  to  lightning  rod  merchants,   see  section  61(a)   of  tax  bill. 

84$c.  61.  Peddler's  license. — For  the  privilege  of  peddling  or  barter- 
ing in  any  county,  city  or  town,  there  shall  be  paid  two  hundred  and 
fifty  dollars  for  each  person  so  engaged  or  employed,  when  he  travels  on 
foot,  and  when  he  peddles  otherwise  than  on  foot,  the  tax  paid  shall  be 
five  hundred  dollars,  except  that  the  tax  on  peddlers  of  Ice.  wood,  meat, 
milk,  butter,  eggs,  poultry,  fish,  oysters,  game,  vegetables,  fruits  or 
other  family  supplies  of  a  perishable  nature  not  grown  or  produced  by 
them,  shall  be  twenty-five  dollars  for  each  vehicle  used  In  such  peddling, 
except  that  no  State  license  shall  be  charged  for  peddling  fish  and  oysters 
in  the  country  or  in  incorporated  towns,  nor  shall  this  section  apply  to 
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persons  who  are  engaged  in  selling  melons  from  a  car  or  cars  in  tha 
countrv  and  in  towns  where  the  same  does  not  remain  for  more  than 
twienty-four  hours  at  any  one  Dlace,  and  except  that  the  tax  on  peddler* 
ot  pianos  and  organs  shall  be  ten  dollars  for  each  person  engaged  la 
selling  pianos  or  organs  from  a  peddler's  wagon,  said  tax  to  be  paid  to 
the  proper  officer  of  each  county,  city,  and  town  wherein  such  wagon  ia 
so  used;  provided,  however,  that  nothing  in  this  act  shall  be  constmed 
to  prevent  any  city  or  town  from  requiring  an  additional  license  tax  on 
such  peddlers  of  pianos  and  organs,  where  the  charter  of  such  city  or 
town  authorizes  it  to  impose  license  taxes,  and  except  that  the  tax  on 
the  peddlers  of  lightning  rods  shall  be  two  hundred  dollars,  and  tlut 
peddlers  in  coal  and  wood  in  cities  of  over  forty  thousand  inhabitants 
who  peddle  the  same  from  vehicles,  shall  pay  a  tax  of  fifty  dollars  tor 
each  vehicle  used;  provided,  that  no  State  license  tax  shall  be  imposed 
on  peddlers  of  meats  sold  in  the  country.  Every  vehicle  used  in  peddllnx 
as  aforesaid  shall  have  conspicuously  displayed  thereon  the  name  of  tbe 
peddler  using  the  same,  together  with  the  street  and  number  of  his  resi- 
dence, if  he  resides  in  any  city  or  town,  it  shall  be  the  duty  of  the  com- 
missioner ot  revenue  to  issue  a  peddler  a  license  to  a  person  desiring  to 
obtain  the  same,  upon  the  presentation  to  him  of  the  certificate  ol  the 
county  or  cltv  treasurer  that  the  license  tax  has  been  paid  to  him.  Notli- 
ing  under  this  or  the  preceding  section  shall  be  construed  to  require  ot 
any  farmer  a  peddler's  license  fur  the  privilege  of  selling  or  peddlins 
farm  products,  wood  or  charcoal  grown  or  produced  by  him.  (1908.  p. 
124:  1914,  p.  487;  1916,  d.  232.) 

See  State  v.  Wright,  and  note  21  L.  R.  A.  (N.  S.).  349  for  a  discussion  of 
the  constitutionality  of  discrimination  in  tax  as  between  peddlers  handling 
equally  harmless  articles. 

Sec.  51(a).  1.  Ughtning  rod  merchant. — ^That  any  person,  flrm,  or 
corporation  who  sells  by  sample  in  person  or  through  agents  taking  orden 
and  thereafter  delivering  the  lightning  rods  and  all  material  necessary 
to  the  erection  of  the  same  to  the  person  or  persons  from  whom  said 
orders  have  been  secured  and  erecting  the  same  as  directed,  the  same 
shall  be  known  as  a  lightning  rod  merchant. 

2.  Every  such  lightning  rod  merchant  shall  pay  a  specific  State  li- 
cense tax  of  twenty-five  dollars  for  each  license  year,  which  shall  not  I* 
subject  to  any  abatement,  and  shall,  in  addition  to  said  State  license,  se- 
cure from  the  commissioner  of  every  county  or  city,  in  which  such  bnsi- 
ness  Is  done  an  additional  license  for  each  license  year  of  ten  dollars. 

3.  Nothing  in  this  act  shall  apply  to  peddlers  of  lightning  rods  mU- 
Ing  and  delivering  same  at  the  time  ot  the  sale.  Any  person,  firm,  or 
corporation,  selling  contrary  to  the  provisions  of  this  aCt  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars  for  eacH 
offense.    (1915,  d.  232.) 

Sec.  52.  Sale  or  barter  of  patent  rights. — No  person,  except  tlie  pat- 
entee, shall  sell  or  barter  the  right  to  manufacture  or  use  any  machinery 
or  other  thing  patented  under  the  laws  of  the  United  States,  without  Unt 
haviuK  obtained  a  license  therefor  from  some  commissioner  of  the  k^' 
enue  of  a  county  or  city,  which  license  shall  grant  the  privilege  ot  sell- 
infc  anywhere  in  the  State,  but  if  used  out  of  the  county  or  city  irhe'^ 
granted  shall  be  authenticated  by  the  certificate  ot  the  clerk  ot  the  cir- 
cuit court  of  the  county,  or  the  clerk  ot  the  corporation  court  of  the 
city  where  granted,  that  the  person  signing  the  same  is  really  the  com- 
missioner of  the  revenue,  and  that  his'signature  is  believed  to  be  gesnine 
A  separate  license  shall  be  required  on  each  patented  thing  of  wbiek 
the  rlKht  to  make  or  use  is  sold,  but  any  person  owning  the  State  right 
for  any  piatented  thing  may  sell  anywhere  in  the  State  through  agents 
provided  with  a  copy  of  his  license  thus  obtained  certified  as  herein- 
before provided.  Any  person  violating  the  provisions  of  this  secdM 
shall  pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than  five  handred 
dollars  tor  each  offense.    (1916.  p.  232.) 
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Sec  83.  Iiicenae  for  sale  or  barter  of  patent  rl^ts. — Every  peraoa 
who  aball  sell  or  barter  the  right  to  manufacture  or  use  machinery  or 
other  thing  patented  under  the  laws  of  the  United  States,  except  tha  pat- 
entee, if  he  be  a  citizen  of  the  United  States,  shall  pay  for  the  privilege 
the  sum  of  twenty-five  dollars.  Nothing  iu  this  or  the  preceding  section 
shall  be  construed  to  authorize  the  sale  of  the  article  or  thing  patented. 
<1916.  D.  232.) 

Sec.  S4.  liand  agenta. — ^No  person,  firm,  or  corporation  shall  with- 
out a  license,  act  as  agent  for  the  sale  of  lands.  Any  person  licensed  as 
a  land  agent  may  sell  land  in  this  Commonwealth  entrusted  to  him  for 
■ale.  Any  person  selling  land  or  offering  to  sell  the  same,  who  is  not 
an  auctioneer,  or  who  has  not  the  fee  simple  title,  or  any  other  less  estate 
therein,  shall  be  held  to  be  a  land  agent;  but  this  section  shall  not  be 
construed  to  prevent  any  person  not  engaged  in  the  business  of  selling 
land  tor  compensation  from  selling,  without  license,  any  lands  tor  the 
sale  of  which  he  has  a  duly  authenticated  power  of  attorney,  nor  com- 
missioners and  receivers  appointed  by  the  courts,  nor  executors  of  wills, 
nor  trustees  in  deeds  of  trust.  For  any  violation  of  this  section  the  per- 
aion  offending  shall  pay  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars  for  each  offense.    (1915,  p.  232.) 

This  section  makes  It  an  Indictable  offense  for  any  firm  or  corporation 
to  do  business  as  a  land  agent,  as  herein  defined,  without  the  paymont  of 
a  license  tax.  A  society  org^anized  under  section  17831  of  Pollards  Code 
(omitted  from  present  Code  and  thereby  repealed)  Is  indictable  where  it 
offered  for  sale,  as  land  agent,  without  a  license,  for  compensation,  lands 
not  owned  by  members  of  the  society.  Immigration  Soc.  v.  Com.,  103  Va. 
46.  48  S.   E.  532,  10  Va.  Law  Reg.  632. 

Sea.  55.  Iiicense  on  a  land  agent.^ — A  land  agent  shall  pay  for  the 
privilege  of  selling  land  entrusted  to  him  for  sale,  the  sum  of  ten  dollars 
and  one-eighth  of  one  per  centum  on  amount  of  sales;  provided,  how- 
ever, that  if  his  place  of  business  Is  in  a  town  or  city  of  more  than  two 
thousand  and  not  exceeding  three  thousand  inhabitants,  he  shall  pay  the 
additional  sum  of  ten  dollars;  if  in  a  town  or  city  of  more  than  three 
thousand  and  not  exceeding  four  thousand  inhabitants,  he  shall  pay  the 
additional  sum  of  twenty  dollars;  if  in  a  town  or  city  of  more  than  four 
thousand  and  not  exceeding  Ave  thousand  Inhabitants,  he  shall  pay  the 
additional  sum  of  thirty  dollars;  if  in  a  town  or  city  of  five  thousaoid 
inhabitants  or  more,  he  shall  pay  the  additional  sum  of  forty  dollars; 
and  provided,  further,  that  where  there  is  a  firm  of  land  agents  doing 
business  at  one  locality,  said  tax  shall  be  on  the  firm  and  not  on  each 
member  thereof.    (1915.  p.  232.) 

Sec.  56.  Book  ageintB. — ^No  person,  firm,  or  corporation  shall,  with- 
out a  license,  act  as  a  book  agent. 

Any  person,  firm  or  corporation  other  than  a  licensed  merchant,  who 
shall  receive  subscriptions  for,  or  shall  in  any  manner  furnish  books, 
maps,  prints,  pamphlets  or  periodicals,  shall  be  deemed  to  be  a  book 
agent.  Any  person  desiring  to  distribute  any  religious  books,  pamphlets, 
or  periodicals,  may  apply  to  the  judge  of  the  county,  circuit  or  corpora- 
tion court  of  any  county  or  city  In  which  he  may  desire  to  distribute  the 
same,  and  said  judge,  upon  being  satisfied  that  the  person  applying  is 
of  good  character,  and  a  proper  person  in  whom  to  confide  the  trust  of 
distributing  such  books,  may  direct  the  commissioner  of  the  revenue  to 
grant  him  a  license  without  the  payment  of  a  license  tax  therefor.  Any 
person,  firm,  or  corporation  violating  the  provisions  of  this  section  shall 
pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than  one  hundred  dol- 
lars for  each  offense.    (1915,  p.  232.) 

Sec  57.  Ucense  on  book  agents. — A  book  agent  shall  pay  for  the 
privilege  of  acting  as  such  the  sum  of  ten  dollars.    (1915,  p.  232.) 

Sec.  68.  Auction  sales;  who  may  sell  without  a  license. — ^No  person 
shall  sell  at  auction  or  public  outcry,  for  compensation,  without  a  license, 
except  In  the  following  cases — to-wit: 
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First.  The  estate  of  a  decedent  may  be  sold  by  his  personal  repre- 
sentative or  his  agent,  according  to  law  or  the  provisions  of  the  Till. 

Second.  Property  conveyed  by  deed  of  trust,  or  decree  or  ordered 
to  be  sold  by  a  court  may  be  sold  according  to  the  deed,  decree  or  order. 

Third.  Any  person  may  sell  the  agricultural  products  of  tliis  State 
arising  from  his  own  or  other  labor  under  his  control,  or  his  real  or 
personal  estate  not  sold  or  purchased  on  speculation. 

Fourth.  Any  officer  may  sell  property  distrained  by  bim  under  exe- 
cution or  other  legal  process. 

Fifth.  Licensed  commission  merchants  may  sell  live  or  dressed  fowls, 
fresh  vegetables,  and  fresh  fish,  upon  taking  out  license  of  a  common 
cner.    (1915,  p.  232.) 

Sec.  09.  Anctloneer's  account  of  sales. — Every  auctioneer  other  than 
a  tobacco  auctioneer  shall  keep  an  account  of  sales  made  by  him,  show- 
ing the  aggregate  amount  thereof;  and  whenever  required  by  a  commis- 
sioner of  the  revenue,  shall  render  an  account  for  assessment  of  all  his 
sales  during  the  period  for  which  bis  license  was  granted,  and  shall  sign 
and  answer  all  interrogatories  respecting  such  sales  as  may  be  pro- 
pounded to  him  in  pursuance  of  law.  Such  accounts,  statements  and 
answers  shall  always  be  on  oath.    (1915,  p.  232.) 

Sec.  60.  What  an  auctioneer  may  do.— An  auctioneer  may  cooclnde 
the  sales  of  anything  he  is  authorized  to  sell,  grant  a  certilicate  or  other 
evidence  of  the  sale,  and  receive  the  money;  but  no  auctioneer  shall 
authorize  or  permit  any  person  to  sell  any  property  under  and  by  Tirtne 
of  his  license,  except  the  person  so  authorized  or  permitted  Is  actuall? 
and  bona  fide  in  the  employment  of  such  auctioneer,  and  is  actually  and 
bona  fide  a  resident  of  the  county  or  city  where  such  auctioneer  is  li- 
censed to  do  business,  and  the  commissions  on  such  sale  are  actuallT 
and  bona  fide  for  the  benefit  of  such  auctioneer;  and  no  license  shall  be 
construed  to  authorize  the  person  to  whom  it  is  issued  to  sell  at  more 
than  one  regular  establishment:  but  an  auctioneer  may  sell  anywhere 
in  the  county  or  city  wherein  he  is  licensed,  public  stocks,  houses,  lots. 
and  furniture  on  ships  or  vessels,  on  the  premises  where  the  same  maf 
be  or  at  the  exchange  or  the  store  of  a  regular  licensed  merchant  it- 
dining  business,  or  goods  in  the  original  form  and~packages  as  imported 
and  bulky  articles  such  as  have  been  usually  sold  in  warehouses,  or  In 
the  public  streets,  or  on  the  wharves,  or  at  such  other  places  in  the 
county  or  city  wherein  such  auctioneer  is  licensed,  as  shall  be  desired  bT 
the  owner  or  importer  of  such  bulky  articles  or  imported  goods,  if  any 
auctioneer  shall  violate  any  of  the  provisions  of  this  section,  he  shall 
forfeit  and  pay  tor  every  offense  twenty  dollars,  to  be  recovered  for  the 
use  of  the  party  prosecuting  the  same  before  a  justice  of  the  peace,  In 
like  manner  as  other  fines  and  penalties  are  imposed  and  collected.  TM 
offer  to  sell  each  article  shall  be  deemed  a  separate  offense.  (1916,  P- 
232.) 

Sec.  61.  Olasslflcation  of  auctioneers. — Auctioneers  shall  consist  of 
general  auctioneers,  real  estate  auctioneers,  tobacco  auctioneers  and  live- 
stock auctioneers,  ana  shall  be  so  classified  that  their  powers  and  dotiet 
and  the  restrictions  and  penalties  thereon  shall  be  separate  and  distinct— 
that  is  t)  say:    (1915,  p.  232;   1916,  p.  460.) 

Sec.  62.  General  auctioneers;  what  tfaey  may  seU. — Any  person,  1)- 
consed  as  a  general  auctioneer,  may  sell  any  goods,  wares,  merchandise 
and  other  articles  not  prohibited  by  law;  but  he  shall  not  sell  wina 
ardent  spirits,  malt  liquors  or  any  mixture  thereof,  unless  and  nntil  he 
shall  have  obtained  a  license  therefor  In  the  mode  prescribed  by  I**- 
(1916,  p.  232.) 

Sec.  es.  License  for  general  auctlonie^nsL — ^A  general  auctioneer 
shall  pay  the  sum  of  fifty  dollars,  and  if  the  place  of  business  is  in  • 
city  or  town  having  a  population  of  more  than  flv«  thousand  inbaUtanti. 
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two  dollars  tor  every  thousand  above  that  number;  but  said  sum  sball 
In  no  case  exceed  one  bundred  and  tbtrty  dollars.  And  he  shall  pay  an 
additional  sum  of  one-fourth  of  one  per  centum  on  the  amount  of  sales 
for  the  year.  Provided,  however,  a  general  auctioneer  Is  not  required  to 
pay  the  percentage  tax  on  sales  made  by  him  under  order  of  court,  or 
for  persons  acting  In  a  fiduciary  capacity  where  the  general  auctioneer 
only  cries  the  sale  and  grants  the  certificate  thereof.  If  he  sells  wine, 
ardent  spirits,  malt  liquors,  or  any  mixture  thereof,  he  shall  pay  one' 
half  of  one  per  centum  on  the  amount  of  such  sales.    (1916,  p.  149.) 

Sec.  64.  Real  estate  auctioneers. — ^Any  person  licensed  as  a  real  eS' 
taXe  auctioneer,  may  sell,  in  the  county  or  city  wherein  he  Is  licensed, 
at  auction  or  privately,  any  real  estate  In  this  Commonwealth  entrusted 
to  him  for  sale;  provided,  that  no  such  auctioneer  shall  be  allowed  to 
negotiate  loans  upon  a  mortgage  of  real  estate  or  otherwise,  without 
taking  an  additional  license  as  a  private  banker.  For  any  violation  of 
this  section  the  person  so  offending  shall  pay  a  fine  of  not  less  than  one 
hundred  dollars,  nor  more  than  one  thousand  dollars,  for  each  offense. 
(1916.  p.  232.) 

Sec  6S.  Real  estate  anctioneer's  license. — ^A  real  estate  auctioneer 
shall  pay  the  sum  of  fifty  dollars;  If  the  place  of  business  Is  In  a  city  or 
town  containing  a  population  of  five  thousand  inhabitants  or  under,  he 
nhall  pay  seventy-five  dollars;  If  in  a  city  of  more  than  five  thousand, 
but  not  exceeding  twenty  thousand  inhabitants,  he  shall  pay  one  hundred 
dollars;  and  in  a  city  of  more  than  twenty  thousand  Inhabitants,  he  shall 
pay  one  hundred  and  twenty-five  dollars.    (1916.  p.  232.) 

Sec  66.  Tobacco  auctioneers. — ^Any  person  or  firm  licensed  as  a  to- 
bacco auctioneer  may  sell  at  auction  any  tobacco,  not  prohibited  by  law 
to  be  sold.  For  any  violation  of  this  section  the  person  or  firm  ofFending 
shall  pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars  for  each  offense.    (1916.  p.  232.) 

Sec  67.-  Tobacco  ancticmeer's  license. — Tobacco  auctioneers  shall  pay 
for  the  privilege  of  transacting  business  twenty-five  dollars,  except  in 
cities  they  shall  pay  fifty  dollars;  and,  provided,  further,  that  In  Incor- 
porated towns  the  auctioneer  for  any  warehouse  or  warehouses  In  which 
were  sold  di^ring  the  previous  year,  ending  April  thirtieth,  five  million 
pounds  or  more  of  tobacco,  shall  pay  fifty  dollars;  but  in  any  case  where 
such  sales  amount  to  less  than  one  million  pounds,  the  tax  shall  be  oniy 
ten  dollam.    (1916.  p.  232.) 

Sec  67-a.  Uve-stock  auctionears. — ^Any  person,  firm  or  corporation 
licensed  as  an  auctioneer  to  sell  horses,  mules  and  other  live-stock,  may 
sell  in  the  county  or  city  wherein  licensed,  at  auction  or  privately  for 
their  own  account  or  for  the  account  of  others,  horses,  mules  and  other 
Uve-stock.     (1916,  p.  460.) 

Sec  e7-b.  Idve-fltoi^  auctioneers'  llcenaew — Live-stock  auctioneers 
shall  pay  for  the  privilege  of  transacting  business  the  sum  of  flftv  doi' 
lars,  provided  the  commissions  and  profits  from  sales  do  not  exceed  one 
thousand  dollars,  but  when  the  commissions  and  profits  from  sales  exceed 
one  thousand  dollars  the  tax  shall  be  fifty  dollars  and  an  additional  tax 
at  the  rate  of  one  dollar  on  each  one  hundred  dollars,  or  fraction  thereof, 
of  commissions  and  profits  from  sales  In  excess  of  one  thousand  dollars. 
Any  licensed  live-stock  auctioneer  who  buys  and  sells  on  his  own  account 
shall  for  the  conduct  of  that  business  be  deemed  to  be  a  merchant  and 
shall  take  out  a  merchant's  license.  Said  license  tax  upon  a  llve-stocR 
auctioneer  who  sells  for  the  account  of  others  the  license  tax  provided 
In  this  section  shall  be  in  lieu  of  any  tax.  State  or  local,  on  capital,  except 
that  the  cities  and  towns  may  prescribe  a  llcensg  tax  In  addition  to  the 
one  hereby  Imposed.    (1916,  p.  460.) 
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S«c.  88.  liicensee  to  reuaiers  of  tobacco. — Ho  person,  not  a  pro- 
ducer, shall  be  allowed  to  sell  by  retail,  tobacco,  snuff  and  cigars  without 
having  obtained  a  speciflc  license  to  do  so.  The  sums  to  be  paid  by  re- 
tailers of  tctbacco,  snuff  and  cigars  shall  be  for  such  privilege,  a  spedfle 
tax  of  Ave  dollars,  which  shall  be  assessed  and  collected  as  other  lieenM 
taxes;   but  shall  not  be  in  lieu  of  merchants'  license  on  purcbaaes. 

Provided,  however,  that  a  licensed  hotel  keeper  or  a  keeper  ot  a  home 
of  private  entertainment  or  eating  house  whose  purchases  of  tobacco. 
snuff  and  cigars  are  in  any  year  less  than  five  hundred  dollars,  may  nndtr 
the  license  to  retail  tobacco  sell  tsuch  tobacco,  snuff  and  cigars  in  a  duly 
licensed  botel  or  house  of  private  entertainment  or  eating  hoaae  with- 
out taking  out  a  merchants'  license,  provided  he  does  not  condaet  a 
mercantile  business  in  connection  with  the  business  of  hotel  keeper  or 
keeper  of  a  bouse  of  private  entertainment  or  eating  house.  In  wtaldi 
case  he  shall  for  such  business  be  licensed  as  a  merchant  and  required 
to  return  with  his  other  purchases,  his  purchases  of  tobacco,  snuff  and 
cigars.    (1914,  p.  487;   1916,  p.  793.) 

Sec.  69.  Jnnk  dealers,  canvassers,  etc — ^No  keeper  of  a  shop,  for  the 
purpose  herein  mentioned,  or  master  of  a  vessel,  or  other  person  aball, 
without  a  license  authorized  by  law,  purchase,  sell,  barter,  or  exchange 
any  kind  of  second-hand  articles,  junk,  rags,  rag  callings,  bones,  bottle*. 
puer,  scrap,  metals,  metal  drosses,  steel,  iron,  paper,  old  lead  pipe,  old 
bathroom  fixtures,  old  rubber,  old  rubber  articles,  or  other  like  commodi- 
ties, except  furniture,  clothes,  shoes  and  stoves  intended  to  be  re-sold 
for  use  as  such.  The  hustings  or  corporation  court  of  any  city,  and  the  cir- 
cuit court  of  any  county,  may  grant  a  license  to  any  citizen  of  the  United 
States  who  shall  produce  to  it  satisfactory  evidence  of  his  good  character 
to  carry  on  the  business  of  a  junk  dealer,  which  license  shall  designate 
the  premises  on  which  said  person  shall  exercise  or  carry  on  said  bjiii- 
ness;  and  no  person  shall  exercise  or  carry  on  the  business  of  a  Jmk 
dealer  without  being  duly  licensed,  nor  in  any  other  premises  than  the 
one  designated  in  said  license,  except  by  the  consent  of  the  court  wblct 
granted  the  license,  under  the  penalty  of  fifty  dollars  for  each  day  he 
shall  exercise  or  carry  on  said  business  without  such  license,  or  in  av 
other  premises  than  the  one  so  designated,  except  by  the  consent  of  the 
court  aforesaid.  The  place  at  which  such  business  may  be  conducted 
shall  be  kept  open  for  the  purchase  or  sale  of  any  of  the  articles  men- 
tioned aforesaid.  Nor  shall  any  purchase  be  made  by  such  person,  or 
by  any  other  person  or  persons  for  him,  except  between  the  honre  oi 
sunrise  and  sunset;  and  such  place  of  business  shall  be  open  at  all  timet 
to  the  inspection  of  any  revenue  or  police  officer  of  the  county  or  cor 
poration  wherein  the  license  issued.  Every  person  receiving  such  liceuie 
shall  place  over  the  principal  entrance  of  his  place  of  business  a  sign 
designating  that  he  is  a  licensed  Junk  dealer.  No  person  shall  canraa 
for  the  purpose  of  buying  any  junk  or  other  like  commodity  enumerated 
above  in  this  section,  for  any  such  junk  dealer,  or  tor  sale  to  snch  ](■>> 
dealer,  or  to  any  other  person  unless  such  person  be  anthorixed  so  to 
do,  in  writing,  by  some  junk  dealer  licensed  and  appointing  him  under 
this  section.  Every  such  junk  dealer,  desiring  to  appoint  such  canraat- 
ers,  shall  take  out  a  license  for  each  canvasser  he  shall  wish  to  appoinL 
Such  canvasser's  license  shall  .be  issued  in  the  name  of  the  dealer  ap- 
plying therefor,  and  the  commissioner  of  revenue  shall  furnish  with  eaet 
canvasser's  license  two  tin  signs,  numbered  in  duplicate,  with  the  fol- 
lowing words  thereon,  viz.:    "Licensed  Junk   Canvasser  No.  ,"  »>* 

said  signs  are  to  be  firmly  and  conspicuously  fixed  by  such  canvasser  to 
each  side  of  his  vehicle,  when  using  the  same  in  canvassing. 

Canvassers  so  appointed  shall  be  permitted  to  canvass  anywhere  t> 
this  State.  Any  person  violating  the  provisions  of  this  section  sluU 
pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than  one  hundred  doU*i> 
for  each  offense.  Nothing  contained  in  this  section  shall  be  conatrned 
or  operate  to  prevent  any  person,  f^jrm,  or  corporation  keeping  or  op- 
erating a  foundry  or  machine  shop  from  exchang;ing  his  new  castlngi 
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for  old  ones,  or  from  buying  any  old  metals  or  old  machines  for  nse  In 
his  business,  or  to  be  renovated  and  sold;  but  nothing  herein  contained 
shall  authorize  any  such  person,  firm  or  corporation  operating  a  foundry 
or  machine  shop  to  buy  any  old  metals  or  old  machines,  and  sell  them 
again  in  the  same  condition  as  they  were  when  purchased.  Nothing 
in  this  section  shall  be  construed  to  prevent  any  regular  licensed  mer- 
chant in  the  country,  or  in  towns  having  a  population  of  two  thousand 
or  less  from  buying  or  trading  for  rags,  old  Iron,  or  other  articles  or 
junk,  unless  there  be  a  regular  licensed  junk  dealer  within  three  miles 
of  bis  place  of  business,  such  merchant  to  be  subject  at  all  times  to  the 
same  conditions  of  Inspection  as  a  regular  Junk  dealer.  Every  junk 
dealer  and  every  merchant  and  foundryman  who  deals  in  Junk,  old 
metals,  et  cetera,  shall  keep  at  his  place  of  business  a  book,  in  which 
shall  be  fairly  written  in  English,  at  the  time  of  each  transaction  in  the 
coarse  of  his  business,  an  accurate  account  of  such  transaction  except 
as  to  the  purchase  of  rags,  bones,  old  Iron,  and  paper,  setting  forth  a 
description  of  the  goods,  articles,  or  anything  purchased,  the  time  of 
receiving  the  same,  the  name  and  residence  of  the  person  selling  or  de- 
livering the  same,  the  terms  and  conditions,  of  purchase  or  receipt  there- 
of, and  all  other  facts  and  circumstances  respecting  such  purchase  or 
receipt.  Which  said  book  or  books  shall,  at  all  times,  be  subject  to  the 
inspection  of  the  Judges  of  the  criminal  courts,  the  chief  of  police,  the 
captains  and  sergeants  of  the  police  of  the  city,  town  or  county  wherein 
such  business  is  being  conducted,  or  any  or  either  of  them,  sergeant 
and  sheriff  of  such  city,  town  or  county,  or  other  officer  with  police 
jurisdiction,  provided,  however,  that  this  section  shall  not  apply  to 
articles  bought  without  the  State  of  Virginia.  It  shall  be  the  duty  of 
every  Junk  dealer,  every  such  merchant  and  foundryman,  to  admit  to 
his  premises  at  any  time  any  officer  mentioned  above,  to  examine  any 
books  or  other  record  on  the  premises,  as  well  as  the  articles  purchased 
or  received;  and  to  search  for  and  take  into  possession  any  article  known 
by  him  to  be  missing,  or  known  or  believed  by  him  to  be  stolen,  without 
the  formality  of  search  warrant  or  any  other  process,  which  search  or 
seizure  Is  hereby  authorized.  Every  junk  dealer  shall  be  liable  to  all 
thfe  penalties  herein  provided  for  violation  of  any  of  the  provisions  of 
this  section,  whether  such  violation  be  committed  by  himself  or  by  his 
agent,  clerk  or  employee.     (1906,  p.   637;    1916,  p.   232.) 

Sec.  70.  Junk  dealers'  license.— Bivery  junk  dealer  shall  pay  for  the 
privileges  of  transacting  business  the  sum  of  fifty  dollars,  and  for  the 
privilege  of  doing  business  at  other  premises  than  that  designated  in  the 
license  the  sum  of  twenty-five  dollars,  and  tor  the  privilege  of  appointing 
canvassers,  for  the  purpose  of  buying  any  Junk  or  other  matter  or  things 
for  any  such  junk  dealer,  or  for  sale  to  a  junk  dealer,  the  sum  of  thirty 
dollars  for  each  canvasser  appointed  and  licensed,  as  well  as  the  cost  ot 
the  tin  signs  furnished  such  canvasser.    (1906,  p.  537;   1916,  p.  232.) 

Sec.  71.  Conunon  criers. — ^No  person  shall  act  as  a  common  crier 
without  a  license.  A  person  licensed  as  a  common  crier  may,  except  in 
cities  of  over  fifteen  thousand  inhabitants,  cry  for  sale  at  any  place  in 
the  county  or  city  in  which  his  license  Issued,  any  property,  real  or 
personal,  for  an  auctioneer,  fiduciary,  or  the  owner  of  the  property,  when 
such  owner  is  authorized  to  sell  the  same  by  auction,  but  he  shall  not 
conduct  a  sale  otherwise  than  under  the  present  and  immediate  direction 
of  the  property  owner  or  other  person  authorized  to  sell  the  same,  nor 
shall  he  cry  such  property  or  conduct  such  sale  by  an  agent.  He  shall 
not,  as  such  crier,  receive  money  on  account  of  the  sale  or  grant  acquit- 
tances. He  may  receive  for  his  services  a  stated  compensation,  but  he 
shall  not  receive  any  commission  or  percentage  on  the  amount  of  the 
sale,  nor  any  specific  or  contingent  interest  in  the  sale  as  a  compen- 
sation for  his  services,  directly  or  indirectly.  Any  person  licensed  as  a 
common  crier  in  a  city  of  over  fifteen  thousand  inhabitants  may  sell 
fowl,  butter,  fre^h  fish,  fresh  vegetables,  fruit,  or  articles  of  like  perish- 
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able  nature.  For  any  violation  of  ttalg  section  the  person  offending  Bb&ll 
pay  a  fine  of  not  less  than  fifty  nor  more  than  five  hundred  dollars  for 
each  offense.    (1916,  p.  232.) 

Sec.  7^  License  to  oonuiviin  crier. — Each  and  every  person,  in  order 
to  be  licensed  as  a  common  crier,  shall  pay  five  dollars.    (1915,  p.  232.) 

Sec.  78.  Ship-brokers. — ^No  person,  firm,  or  corporation  shal  act  aa  * 
ship-broker  without  a  license.  Any  person  engaged  in  the  management 
of  business  matters  occurring  ^between  the  owners  of  vessels  and  the  ship- 
pers or  consignors  of  the  freight  which  they  carry,  shall  be  deemed  to 
be  a  ship-broker.  Any  person,  firm  or  corporation  violating  the  pro- 
visions of  this  section  shall  pay  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars  for  each  offense.    (1915,  p.  232J 

Sec.  74.  Ship-brtdcers'  license. — ^A  ship-broker  shall  pay  for  the 
privilege  of  transacting  business  the  sum  of  fifty  dollars.    (1915,  p.  232.) 

Sec.  75.  Stock  broken. — Ho  person,  firm,  bank,  or  corporation  shall, 
without  license,  act  as  a  stock  broker.  Any  person,  firm,  bank  or  cor- 
poration that  deals  in  coin,  foreign  or  domestic,  exchange,  goTemment 
stock,  or  other  certificates  of  debt,  or  shares  in  any  corporation  or  char- 
tered company,  bank  notes  or  other  notes  used  In  currency,  or  who  sells 
the  same  or  any  of  them  on  commission  or  for  other  compensation,  or 
who  negotiates  loans  upon  real  estate  security,  except  a  licensed  attornej 
at  law,  shall  be  deemed  to  be  a  stock  broker.  A  stock  broker  shall  hare 
the  right  to  buy  and  sell  for  profit,  or  to  sell  on  commission,  the  coin, 
exchange,  stocks,  certificates  of  debt,  shares  in  chartered  companies, 
bank  notes,  and  notes  used  as  currency  as  aforesaid,  and  may  sell  either 
privately  or  by  auction,  and  also  negotiable  loans  upon  real  estate  se- 
curity. Any  person,  bank,  or  corporation  violating  the  provisions  ot 
this  section  shall  pay  a  tine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars  for  each  olfense.     (1915,  p.  232.) 

Bankers  or  brokers  engaged  in  dealing  In  options  or  futnres.— <An7 
person,  firm,  or  corporation  engaged  in  buying  and  selling,  or  who  re- 
ceives orders  to  buy  or  sell,  cotton,  grain,  provisions,  or  other  commodi- 
ties, stocks,  or  bonds,  shall  be  deemed  to  be  a  banker  or  broker  deal- 
ing in  options  and  futures.  Any  person  so  dealing  in  options  or  futnrei 
without  a  license  to  transact  or  engage  in  such  business  .shall  pay  a  &ae 
of  not  less  than  three  hundred  dollars,  nor  more  than  five  hundred  dol- 
lars for  each  offense.  " 

License  to  bankers  or  brokers  dealing  In  options  w  fntores. — B^^orr 
banker  or  broker  dealing  in  options  or  futures  or  in  buying  or  selling 
options  or  futures  shall  pay  the  sum  of  two  hundred  dollars  tor  the 
privilege  of  transacting  such  business.    (1916,  p.  232.) 

Sec  76.  License  to  stock  brokers. — A  stock  broker  shall  pay  for  the 
privilege  of  transacting  business  the  sum  ot  one  hundred  dollars,  hut 
In  towns  or  cities  of  over  five  thousand  and  not  more  than  ten  thonsand 
inhabitants  he  shall  pay  one  hundred  and  fifty  dollars,  and  in  cities  ot 
more  than  ten  thousand  inhabitants  he  shall  pay  two  hundred  and  Sttf 
dollars  for  each  office  or  place  of  business  kept  for  that  purpose.  (1S15, 
page  232.) 

Sec.  77.  Private  bankers. — No  person  or  firm  shall  engage  in  the 
business  of  a  private  banker  without  a  license.  Any  person  or  firm  en- 
gaged in  the  business  of  receiving  money  on  deposit,  in  lending  or  ad- 
vancing money,  or  In  negotiating  loans  on  notes,  bonds,  furniture,  or  anr 
class  of  security  or  securities,  or  in  discounting,  buying  or  selllog  ne- 
gotiable or  other  paper  or  credits,  commonly  known  as  street  broken, 
whether  at  an  office  kept  for  the  purpose  or  elsewhere,  shall  be  deemed 
to  be  a  private  banker.  Any  person  or  firm  violating  the  provisions 
of  this  section  shall  pay  a  fine  ot  not  less  than  one  hundred  dollsrt 
nor  more  than  five  thousand'dollars  tor  each  offense,  provided  this  sec- 
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tlon  shall  not  apply  to  a  licensed  attorney  at  law  or  land  agent  who 
negotiates  loans  upon  real  estate  security.    (1915,  p.  232.) 

Sec  78.  License  to  private  bankers. — ^A  private  banker  shall  pay 
fltty  dollars  on  a  capital  of  five  thousand  dollars  or  under;  one  hundred 
dollars  on  a  capital  exceeding  five  thousand  and  not  exceeding  ten  thou- 
sand; one  hundred  and  fifty  dollars  on  a  capital  from  ten  thousand  dol- 
lars to  twenty  thousand  dollars;  two  hundred  and  fifty  dollars  on  a 
capital  of  over  twenty  thousand  dollars  and  not  exceeding  thirty  thousand 
dollars,  and  an  additional  sum  of  five  dollars  per  thousand  on  every 
thousand  dollars  In  excess  of  thirty  thousand  dollars.    (1915,  p.  232.) 

Sec.  79.  Pawnbrokers. — No  person  shall,  without  a  license,  act  as  a 
pawnbroker.  Any  person  who  shall  in  any  manner  lend  or  advance 
money  or  other  things  for  profit  on  the  pledge  and  possession  of  per- 
sonal property,  or  other'  valuable  things  other  than  securities  or  written 
or  printed  evidences  of  indebtedness,  or  who  deals  in  the  purchasing  ot 
personal  property  or  other  valuable  thing  on  condition  of  selling  the 
same  back  to  the  seller  at  a  stipulated  price,  shall  be  held  to  be  a  pawn- 
broker. Any  person  acting  as  a  pawnbroker  without  a  license  shall  pay 
a  fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars 
tor  each  offense. 

The  hustings  or  corporation  court  of  any  city,  and  the  circuit  or 
county  court  of  any  county,  may  from  time  to  time,  grant  a  license  to 
any  citizen  of  the  United  States  who  shall  produce  satisfactory  evidence 
of  his  good  character,  to  exercise  or  carry  on  the  business  of  a  pawn- 
broker in  his  city  or  county,  which  license  shall  designnate  the  building 
In  which  said  person  shall  carry  on  said  business;  and  no  person  shall 
exercise  or  carry  on  the  business  of  a  pawnbroker  without  being  duly 
licensed  by  the  hustings  or  corporation  court  of  the  city,  or  the  circuit 
or  county  court  ot  the  county  in  which  he  may  desire  to  carry  on  said 
business,  nor  in  any  other  building  other  than  the  one  designated  in 
said  license,  except  by  consent  of  the  court  which  granted  the  license, 
under  the  penalty  of  fifty  dollars  for  each  day  he  shall  exercise  or  carry 
on  said  business  without  such  license  or  in  any  other  building  than  the 
one  so  designated. 

Every  person  so  licensed,  shall,  at  the  time  of  receiving  such  license 
and  before  the  same  shall  be  operative,  enter  with  two  sufficient  sureties, 
into  a  Joint  and  several  recognizance  to  the  Commonwealth  of  Virginia 
in  the  penal  sum  of  two  thousand  five  hundred  dollars,  conditioned,  for 
the  due  observance  of  all  acts  of  the  Ueneral  Assembly  of  Virginia 
which  may  be  In  force  respecting  pawnbrokers  at  any  time  during  the 
continuance  of  such  license.  If  any  person  shall  be  aggrieved  by  the 
misconduct  of  any  such  licensed  pawnbroker,  and  shall  recover  judgment 
against  him,  therefor,  such  person  may;  after  the  return  unsatisfied, 
either  in  whole  or  part,  of  any  execution  Issued  upon  said  Judgment, 
maintain  an  action  in  his  own  name  upon  the  bond  of  said  pawnbroker 
in  any  court  having  Jurisdiction  of  the  amount  claimed;  provided,  such 
court  shall,  upon  the  application  made  for  the  purpose,  grant  such  leave 
to  prosecute. 

Every  pawnbroker  shall  keep  a  book,  in  which  shall  be  fairly  written 
at  the  time  of  each  loan  an  accurate  account  and  description  of  the  goods, 
article,  or  thing  pawned  or  pledged,  the  amount  of  money  loaned  thereon 
at  the  time  of  pledging  same,  the  rate  of  Interest  to  be  paid  on  such 
loan,  and  the  name  and  residence  of  the  person  pawning  or  pledging 
the  said  goods,  article,  or  thing,  together  with  a  particular  description 
of  such  person,  including  complexion,  color  of  eyes  and  hair,  and  his 
or  her  height  and  general  appearance. 

Every  pawnbroker  shall  at  the  time  of  each  loan  deliver  to  the  person 
pawning  or  pledging  any  goods,  article,  or  thing,  a  memorandum  or 
note,  signed  by  him  or  her,  containing  the  substance  of  the  entry  re- 
quired to  be  made  in  his  or  her  book  by  the  last  preceding  section, 

(3133) 

Digitized  by  VjOOQIC 


§79  APPENDIX 

except  as  to  the  description  of  the  person,  and  no  charge  shall  be  made 
or  received  by  any  pawnbroker  (or  any  such  entry,  memorandum  or  note. 

Such  book  shall  at  all  reasonable  times  be  open  to  inspection  of  tlie 
judges  of  the  criminal  courts,  the  chief  of  police,  and  captains  and 
sergeants  of  the  police  of  the  city,  town  or  county  wherein  such  business 
is  being  conductea,  or  any  or  either  of  them,  sergeant  and  sheriff  ol 
such  city,  town  or  county,  or  other  officer  with  police  Jurisdiction. 

No  pawnbroker  shall  sell  any  pawn  or  pledge  until  the  same  sball 
have  remained  four  months  In  his  or  her  possession,  unless  by  consent 
in  writing  of  the  pawner,  and  all  such  sales  shall  be  made  at  public 
auction  and  not  otherwise,  and  shall  be  made  or  conducted  by  sucb 
auctioneers  as  shall  be  designated  and  approved  of  for  that  purpose  bj 
the  court  granting  the  license. 

Notice  of  every  such  sale  shall  be  published  for  at  least  five  dafs 
previous  thereto,  in  one  or  more  of  the  daily  newspapers  ot  general 
circulation  printed  in  such  city.  Those  doing  business  in  any  coantr 
shall  advertise  as  above  in  some  newspaper,  if  any  be  published  In  said 
county,  and  if  no  newspaper  be  published  in  such  county,  then  in  some 
newspaper  published  in  an  adjoining  county,  and  such  notice  shall 
specify  the  time  and  plaue  at  which  such  sale  is  to  take  place,  the  name 
of  the  auctioneer  by  whom  the  same  is  to  be  conducted,  and  a  description 
of  the  articles  to  be  sold. 

The  surplus  money,  if  any,  arising  from  any  such  sale,  after  deduct- 
ing the  amount  of  the  loan,  the  interest  then  due  on  the  same,  and  tlie 
expenses  ot  the  advertisement  and  sale,  shall  he  paid  over  by  the  pawn- 
broker to  the  person  who  would  be  entitled  to  redeem  the  pledge  in 
case  no  such  sale  had  taken  place. 

Any  licensed  pawnbroker  who  shall  violate  or  negle'ct  or  refuse  to 
comply  with  any  or  either  of  the  provisions  of  this  act,  except  tbose 
contained  in  section  one,  shall,  tor  every  such  offense,  upon  conviction 
before  a  court  of  competent  Jurisdiction,  pay  a  fine  of  not  more  tnan 
one  hundred  dollars. 

No  pawnbroker  shall  ask,  demand,  or  receive  a  greater  rate  of  interest 
than  ten  per  centum  per  month  on  a  loan  of  twenty-flve  dollars  or  leas, 
or  five  per  centum  per  month  on  a  loan  of  over  twenty-flve  dollars  and 
less  than  one  hundred  dollars,  or  three  per  centum  per  month  on  a 
loan  of  one  hundred  dollars  or  more,  secured  by  a  pledge  of  tangible 
personal  property.  And  no  loan  shall  'be  divided  for  the  purpose  ot 
Increasing  the  percentage  to  be  paid  the  pawnbroker. 

Police  regulations. — Every  pawnbroker  shall  keep  at  his  place  ot 
business  a  book  or  books,  in  which  shall  be  fairly  written  in  Englisb, 
at  the  time  of  each  loan  or  transaction  in  the  course  of  his  business 
an  accurate  account  of  such  loan  or  transaction,  setting  forth  a  descrip- 
tion of  the  goods,  article,  or  thing  pawned,  or  received  on  account  ot 
money  loaned  thereon;  the  time  of  receiving  the  same;  the  name  and 
residence  of  the  person  pawning  or  delivering  the  same;  the  terms  and 
conditions  of  loan,  including  the  period  for  which  any  such  loan  mar 
be  made,  and  all  other  facts  and  circumstances  respecting  such  loan, 
which  said  book  or  books  shall  at  all  times  be  subject  to  the  inspection 
of  the  officers  before  mentioned. 

No  property  of  any  kind  received  on  deposit  or  pledge  -by  any  pava- 
broker  shall  be  disfigured  or  its  identity  destroyed  or  affected  In  anr 
manner  whatsoever,  so  long  as  it  continues  In  pawn  or  in  the  possession 
of  such  pawnbroker,  nor  shall  such  property  be  In  any  manner  con- 
cealed for  the  space  of  forty-eight  hours  after  the  same  shall  have  been 
received  by  such  pawnbroker. 

It  shall  be  the  duty  of  every  pawnbroker  and  of  every  person  in  tl>* 
employ  of  such  pawnbroker  to  admit  to  his  premises  at  any  time  any 
officer  mentioned  in  this  act  to  examine  any  pledge  or  pawn,  book  or 
other  record  on  the  premises,  as  well  as  the  articles  pledged,  and  to 
search  for  and  take  into  possession  any  article  known  by  him  to  be 
missing,  or  known  or  believed  by  him  to  have  'been  stolen,  without  the 
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formality  of  the  writ  of  search  warrant  or  any  other  process,  which 
search  or  seizure  is  hereby  authorized.  , 

The  following  regulation  Is  hereby  made  for  storing  or  taking  care 
to  prevent  injury  during  disuse  on  blankets,  clothing,  carpets,  furs, 
rugs,  dress  goods,  cloths,  mirrors,  oil  paintings,  glass  and  china  ware, 
pianos,  organs,  curtains,  beddings  and  upholstered  furniture.  Pawn- 
broker shall  be  allowed  to  charge  two  per  centum  per  month  in  addition 
to  the  regular  charges  for  the  first  three  months,  or  part  thereof,  while 
such  goods  shall  remain  as  pledge  for  money  advanced. 

Every  pawnbroker  shall  be  liable  to  all  the  penalties  hereinafter  pro- 
vided tor  violation  of  any  of  the  provisions  of  thlB  article,  whether  such 
violations  be  committed  by  himself  or  by  his  agent,  clerk,  or  employee. 

Every  person  who  shall  be  convicted  of  violating  any  of  the  provisions 
nf  this  section  shall,  for  the  first  offense,  forfeit  and  pay  a  penalty, 
except  in  cases  where  a  dillerent  penalty  is  herein  provided,  not  exceed- 
ing twenty-five  dollars,  and  for  a  subsequent  offense  shall  pay  such 
penalty  as  the  court  may  impose,  and  shall  in  the  discretion  of  the  court, 
forfeit  his  license.    (1915,  p.  232.) 

The  business  of  pawnbrokers,  because  of  the  facility  It  furnisiies  for  the 
commission  of  crime  and  its  concealment,  is  one  which  beloUKS  to  a  cla&s 
where  the  strictest  police  regulation  may  be  imposed.  Eisner  Bros.  v.  Hawkins. 
HJ  Va.   47,  73    S.  K.   479. 

See.  80.     Pawnbrokers'  license. — ^A  pawnbroker  shall  pay  for  the  priv- 
ilege of  transacting  business,  two  hundred  and  fifty  dollars. 
(1915,  p.  232.) 

Sec.  81.     Iiendlng  money  on  household  goods,  etc.    (1915,  p.  232.) 
(Repealed  by  Uniform  Small  Loan  Act.     See  Acts  1918.  pase  662.) 

Sec  82.     License  on  a  bnilding  and  loan  association  or  connpany.^ 

No  building  and  loan  association  or  company,  incorporated  under  the 
laws  of  this  or  any  other  State,  shall,  without  a  license,  conduct  any 
business,  or  solicit  the  sale  of  stock,  or  offer  to  lend  money  in  this  State, 
nor  shall  any  person  act  as  agent  of  any  such  association  or  company 
unless  the  association  or  company  he  represents  has  a  license. 

The  specific  license  tax  upon  every  building  and  loan  association  or 
company  for  the  privilege  of  doing  business  in  this  State  shall  be  seventy- 
five  dollars;  provided,  the  capital  of  such  association  or  company  ac- 
tually paid  in,  whether  from  paid-up  stock  or  partially-paid  stock.  Is 
not  over  twenty-five  thousand  dollars;  if  the  capital  paid  in,  whether 
from  paid-up  stock  or  partially  paid-up  stock,  is  over  twenty-five  thou- 
sand dollars,  then  an  additional  license  tax  of  three  dollars  on  each 
one  thousand  dollars  of  such  capital,  or  fraction  thereof,  on  such  ex- 
cess shall  be  paid  by  all  such  building  and  loan  associations  or  com- 
panies; provided,  that  a  non-resident  building  aYid  loan  association  or 
company  doing  business  in  this  State,  which  has  otherwise  complied  with 
the  laws  of  Virginia,  shall  pay  the  license  tax  herein  Imposed,  based 
upon  its  capital  invested  in  this  State. 

A  building  and  loan  association  or  company  which  does  business  on  a 
purely  mutual  plan,  and  makes  loans  only  to  their  stockholders,  and 
confines  its  business  solely  to  the  city  or  county  where  it  is  organized, 
and  cities  and  counties  immediately  contiguous  thereto,  shall  pay  a  li- 
cense tax  of  fifty  dollars. 

It  shall  be  the  duty  of  each  association  or  company  on  the  first  day 
of  April  of  each  year  or  within  ten  days  thereafter,  to  make  a  report  in 
writing  of  its  capital  paid  in,  if  the  association  or  company  be  incor- 
porated under  the  laws  of  ths  State,  or  of  its  capital  invested  In  this 
State,  if  it  be  a  non-resident  association  or  company,  under  oath  of  Its 
chief  officer  or  agent,  to  the  commissioner  of  the  revenue  for  the  district 
in  which  its  principal  office  or  agency  in  this  State  Is  situated. 

Any  building  and  loan  association  or  company,  or  the  agents  of  any 
such  association  or  company,  which  does  business  in  this  State,  without 
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paying  the  license  tax  herein  Imposed,  shall  pay  a  fine  of  not  lea  Uuui 
fifty  dollars  nor  more -than  five  hundred  dollars. 

The  shares  of  stock  issued  by  any  building  and  loan  association  or 
company,  which  has  paid  the  license  tax  herein  imposed  shall  not  be  tax- 
able in  the  hands  of  the  holder,  nor  shall  any  additional  State  tax  be 
imposed  on  the  paid  in  capital  of  such  association  or  company. 

No  city  or  town  shall  levy  a  greater  license  tax  on  the  paid  in  eapltti 
of  any  such  association  or  company  than  that  imposed  herein  tor  State 
purposes,  and  such  city  or  town  license  tax  shall  .be  levied  only  where  tbe 
principal  office  of  such  association  or  company  is  located  in  this  State. 
(1915.  p.  232.) 

Sec.  88.  Insarance  brokers. — No  person  shall,  without  a  license  set 
as  an  insurance  broker.  Every  person  who  shall  solicit  for  eompema- 
tion,  directly  or  Indirectly,  to  be  derived  therefrom  any  fire,  martns,  life 
or  other  Insurance,  either  on  account  of  any  person  desiring  to  effect  any 
such  insurance,  or  on  account  of  any  insurance  company,  except  tbe 
duly  authorized  agent  (or  a  clerk  actually  employed  in  his  offlce)  ot 
anv  insurance  company  licensed  to  do  business  in  this  State,  shtU  be 
deemed  an  Insurance  broker.  Any  insurance  agent  (or  clerk  actnallr 
employed  in  his  office),  who  shall  solicit,  directly  or  Indirectly,  any  Hre, 
marine,  lite  or  other  insurance,  either  on  account  of  any  person  deslrisc 
to  effect  any  such  insurance,  or  on  account  of  any  insurance  companr 
licensed  to  do  business  in  this  State,  other  than  for  the  insurance  com- 
pany or  companies  for  which  he  is  the  duly  authorized  agent,  shall  be 
deemed  an  insurance  broker.  Provided,  however,  this  shall  not  appljr  to 
duly  authorized  agents  exchanging  business  among  themselves.  Any  per- 
son acting  as  insurance  broker  without  a  license  shall  pay  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dollars  for  each  of- 
fense. Any  person  or  firm  who  shall  fill  up,  sign  or  deliver  a  poller  •* 
certificate  of  insurance  for  a  corporation,  or  person,  or  association,  or 
persons  not  licensed  to  do  an  insurance  business  in  this  State  by  a  legally 
authorized  agent,  shall  be  considered  an  agent  of  such  corporation,  or 
person,  or  association,  and  such  person,  corporation  or  association  shall 
be  liable  for  all  licenses,  taxes,  and  penalties  as  if  represented  by  a 
legally  appointed  agent.  No  person  licensed  as  an  insurance  broker 
shall  be  authorized  under  his  license  to  place  any  insurance  in  s  com- 
pany or  association,  or  with  a  person  or  firm  not  licensed  to  do  an  t>- 
Burance  business  in  this  State.    (1915,  p.  232.) 

Sec  84.  licensee — ^Insurance  brcAers. — An  insurance  broker  sbiii 
pay  the  sum  of  one  hundred  dollars  for  the  privilege  of  transacting  sieb 
business.  The  license  shall  be  Issued  by  the  Commissioner  of  Insurance, 
and  the  tax  shall  be  paid  to  him,  and  he  shall  pay  the  same  into  tbe 
treasury.    (1910,  p.  325;   1916,  p.  232.) 

Sec  85.  Mercantile  ag«acies — ^Any  person,  firm  or  corporation  en- 
gaged in .  reporting  the  financial  standing  of  merchants  and  others  as  > 
regular  business  for  compensation  shall  be  deemed  a  mercantile  agency.- 
Any  person  engaged  In  such  business  without  a  State  license  to  transact 
such  business  shall  pay  a  fine  of  not  less  than  one  hundred  dollars,  and 
not  more  than  five  hundred  dollars;  'provided,  that  this  section  shall  not 
apply  to  employees  of  mercantile  agencies  who  only  report  to  such  agea- 
cies,  nor  to  regularly  licensed  attorneys  at  law.    (1915,  p.  232.) 

Sec.  86.  licenses  to  mercantile  agencies.^ — ^A  mercantile  agency  shall 
pay  for  the  privilege  of  transacting  such  business  the  sum  of  tiro  hun- 
dred and  fifty  dollars.  This  section  shall  be  construed  to  levy  only  one 
State  license  tax  upon  each  such  mercantile  agency,  which  license  tax 
of  two  hundred  and  fifty  dollars  shall  he  paid  annually  direct  to  the 
Auditor  of  I>ublic  Accounts..    (1916,  p.  232.) 

Sec  86 V^.  Collection  agencies  defined;  license  for.^— Any  person,  Inn 
or  corporation  whose  business  it  Is  to  collect  all  kinds  ot  claims,  inelod- 
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ins  notes,  drafts  and  other  negotiable  Instruments,  on  behalf  of  others, 

and  to  render  an' account  of  the  same,  shall  be  deemed  a  collecting  agen- 
cy. Any  such  person,  firm  or  corporation  engaged  in  such  business  with- 
out a  license  shall  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars;  providad,  however,  that  this  section  shall  not  apply 
to  a  regularly  licens  d  attorney  at  law.  A  collecting  agency  shall  pay 
for  the  prlyilege  of  transacting  such  a  business  a  license  tax  of  twenty- 
five  dollars,  provided  that  his  commissions  and  fees  during  the  year 
amount  to  as  much  as  one  thousand  dollars.    (1916,  p.  793.) 

S«9C.  87.  Undertakers. — ^Any  person,  firm,  or  corporation  engaged  in 
the  business  of  burying  the  dead  shall  be  deemed  an  undertaker.  Any 
person,  firm,  or  corporation  engaged  in  such  business  without  a  license 
shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  twenty-five 
dollars.    (1916,  p.  232.) 

Sec.  88.  Undertaker's  license. — ^An  undertaker  Shall  pay  for  trans- 
acting such  business  in  the  country  and  in  towns  of  one  thousand  in- 
habitants or  less,  five  dollars;  and  in  towns  and  cities  of  oyer  one  thou- 
sand and  not  over  three  thousand  inhabitants,  ten  dollars;  and  in  towns 
and  cities  of  over  three  thousand  and  not  over  five  thousand  inhabitants, 
fifteen  dollars;  and  in  towns  and  cities  of  over  five  thousand  and  not 
over  ten  thousand  inhabitants,  twenty-five  dollars;  and  in  cities  of  over 
ten  thousand  inhabitants  and  not  over  thirty  thousand  inhabitants,  thir- 
ty-five dollars;  and  in  cities  of  over  thirty  thousand  inhabitants,  fifty 
dollars.    (1914,  p.  487;   1916,  p.  232.) 

Sec.  89.  Civil  and  electrical  engineers. — Any  person  or  firm  who 
shall  for  compensation  engage  in  the  business  of  civil,  mining,  mechani- 
cal or  electric  engineering  shall  pay  a  license  tax  of  fifteen  dollars  per 
year  for  the  privilege  of  conducting  such  business;  the  said  license  to  be 
procured  from  the  commissioner  of  the  revenue  of  the  city  or  district 
in  which  said  engineer  shall  have  his  office  on  the  first  day  of  May  in 
each  year;  provided,  that  the  license  of  any  engineer  who  has  not  prac- 
ticed his  profession  for  more  than  five  years,  or  whose  income  from  such 
business  IS  less  than  five  hundred  dollars  for  the  preceding  year  shall 
be  five  dollars;  and,  provided,  further,  that  on  the  payment  of  the  license 
as  herein  provided  the  said  engineer  shall  be  entitled  to  engage  in  such 
business  In  any  part  of  this  State.  Any  person  or  firm  violating  the 
provisions  of  this  section  shall  be  fined  not  less  than  ten  dollars,  nor 
more  than  thirty  dollars,  for  each  offense.    (1916,  p.  232.)  » 

Sec.  90.  Contractors. — ^Any  person,  firm  or  corporation  accepting  or- 
ders or  contracts  for  doing  any  work  on  or  in  any  building  or  stucture, 
requiring  the  use  of  paint,  stone,  brick,  mortar,  wood,  cement,  structural 
iron  or  steel,  sheet-iron,  galvanized  iron,  metallic  piping,  tin,  lead,  elec- 
tric wiring  or  other  metal,  or  any  other  building  material;  or  who  shall 
accept  contracts  to  do  any  paving  or  curbing  on  sidewalks  or  streets, 
public  or  private  property,  using  asphalt,  brick,  stone,  cement,  wood  or 
nny  composition,  or  who  shall  accept  an  order  for  or  contract  to  excavate 
earth,  rock,  or  other  material  for  foundations  or  any  other  purposes, 
or  who  shall  accept  an  order  or  contract  to  construct  any  sewer  of  stone. 
brick,  terra  cotta,  or  other  material,  shall  be  deemed  a  contractor.  Every 
contractor  shall,  on  the  first  day  of  May  in  each  year,  procure  from  the 
commissioner  of  the  revenue  for  the  city  or  district  in  which  he  has  his 
office  a  license  to  carry  on  the  'business  of  a  contractor;  provided,  that  it 
such  contractor  has  no  offl,ce  in  this  State,  then  he  shall  procure  such 
license  from  the  commissioner  of  the  revenue  for  the  city,  county,  or 
district  where  he  conducts  his  business.  Any  person,  firm,  or  corpora- 
tion doing  such  business  without  a  license  shall  pay  a  fine  of  not  less 
than  thirty  dollars,  nor  more  than  one  hundred  dollars  for  each  offense; 
provided,  that  no  further  license  shall  be  required  by  the  State  for  con- 
ducting said  business  in  any  part  thereof;   and,  provided,  further,  that 
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this  section  shall  not  apply  to  contractors'  the  gross  amount  of  whoM 
orders  accepted  and  executed  does  not  exceed  five  thousand  doUan  per 
annum.     (1915.  p.  232.) 

The  following  clause  appeared  In  the  charter  of  the  city  of  Norfolk: 
"For  the  execution  of  its  powers  and  duties  the  city  council  may  nls« 
annually  by  taxes  and  assessments  in  caid  city,  such  sums  of  money  as  they 
shall  deem  necessary  to  defray  the  expenses  of  the  same,  and  in  such  maim«r 
as  it  shall  deem  expedient,  in  accordance  with  the  Constitution  and  laws  o( 
this  State  and  of  the  United  States."  Under  this  charter  provision  tli«  city 
sought  to  divide  and  make  of  one  pubject  of  taxation  (that  of  occupation  of 
contractor,  defined  and  classified  by  the  above  section)  a  number  of  subjects 
for  the  purpose  of  city  taxation,  and  it  was  held  that  this  could  not  be  done. 
Norfolk  v.  Grlffln,  120  Va.  524,  91  S.  B.  640.     For  reasons,  see  opinion. 

Sec.  91.  licenses  to  contractM^, — Every  such  contractor,  tor  tue 
privilege  of  transacting  business  In  this  State,  shall  pay  a  license,  to  be 
ascertained  in  the  following  manner: 

If  the  gross  amount  of  all  orders  or  contracts  accepted  aggrepiU 
fire  thousand  dollars,  he  shall  pay  the  sum  of  five  dollars;  if  the  amount 
of  such  orders  or  codtracts  are  more  than  five  thousand  dollars,  and  do 
not  exceed  ten  thousand  dollars,  ten  dollars;  if  the  amount  of  Bach 
orders  or  contracts  exceed  ten  thousand  dollars,  and  do  not  exceed 
twenty  thousand  dollars,  fifteen  dollars;  if  the  amount  ot  such  oiders 
or  contracts  exceed  twenty  thousa'&d  dollai^,  and  do  not  exceed  HftT 
thousand  dollars,  twenty  dollars;  if  the  amount  of  such  orders  or  con- 
tracts exceed  fifty  thousand  dollars,  and  do  not  exceed  one  hundred 
thousand  dollars,  fifty  dollars;  if  the  amount  of  such  orders  or  contraeti 
exceed  one  hundred  thousand  dollars,  and  do  not  exceed  one  hundred 
and  fifty  thousand  dollars,  one  hundred  dollars;  and  it  the  amount  of 
such  orders  or  contracts  exceed  one  hundred  and  fifty  thousand  doUan, 
one  hundred  and  fifty  dollars;  and  when  any  such  contractor  shall  lure 
obtained  a  license  tor  any  year  for  which  he  has  paid  a  license  tax  ol 
less  than  the  maximum  above  described,  he  shall  not  accept  any  cos- 
tract  or  contracts  during  such  year  the  aggregate  amount  of  which  ex- 
ceeds the  maximum  amount  tor  which  .his  license  was  obtained,  unlesi 
and  until  he  shall  have  paid  such  additional  sum  as  will  make  the  toui 
license  tax  paid  by  him  tor  that  year  sufficient  to  cover  the  aggregate 
amount  ot  such  contract  or  contracts  as  prescribed  above;  and  unleee 
he  pay  such  additional  sum  he  shall  be  deemed  to  be  acting  without  a 
Ueense.    (1916,  p.  232.) 

Sea  9a.  Architects. — Any  person  or  firm  who  shall,  for  compensa- 
tion, draw  or  furnish  plans  for  the  construction  of  any  building  or  other 
structure,  shall  be  deemed  an  architect,  and  shall  pay  a  license  tax  ot 
twenty-five  dollars  a  year  for  the  privilege  of  conducting  such  businesa; 
the  said  license  to  be  procured  from  the  commissioner  ot  the  revenue  of 
the  city  or  district  in  which  said  architect  has  his  or  their  office,  on 
the  first  day  of  May  ot  each  year;  provided,  that  the  tax  upon  an  areU- 
tect  or  architects  whose  Income  from  such  business  has  been  less  than 
five  hundred  dollars  tor  the  preceding  year,  shall  be  ten  dollars;  and, 
provided,  further,  that  no  further  license  shall  be  required  by  the  State 
tor  doing  business  in  any  part  thereof.  Any  person  or  firm  violating 
the  provisions  ot  this  section  shall  be  fined  not  less  than  ten  dollars  nor 
more  than  thirty  dollars  for  each  oflTense.     (1916.  p.  232.) 

Sec.  92^.  license  to  keep  a  hotel. — ^That  any  person  who  beep*  * 
public  inn  or  lodging  house  ot  more  than  thirty  bedrooms  where  tran- 
sient guests  are  ted  or  lodged  tor  pay  in  this  State,  shall  be  deemed  for 
the  purposes  of  this  act  to  be  engaged  In  the  business  of  keeping  a  hotel 

A  transient  guest  is  one  who  puts  up  for  less  than  one  week  at  sucB 
hotel,  but  such  a  house  is  no  less  a  hotel  because  sdme  ot  its  guests 
put  up  tor  longer  periods  then  one  week. 

Any  person  conducting  the  business  of  keeping  a  hotel  as  defined 
in  this  act  shall  pay  an  annual  license  tax  of  one  dollar  tor  each  bed- 
room, and  fifty  cents  for  each  bathroom,  In  said  hotel;  provided,  that 
hotels  at  summer  and  health  resorts,  keeping  open  not  more  than  four 
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months  In  a  year,  shall  pay  only  one-half  of  the  foregoing  sums,    (1914. 
p.  419;  1916,  p.  232.) 

The  prior  law  imposing  a  tax  on  hotels  was  repealed  by  the  Byr4  law 
of  1908  (Acts  1908,  p.  275).  After  that  date  and  until  the  act  of  1914  (Acts 
1914,  p.  419)  there  was  no  statute  in  this  State  Imposing:  a  tax  upon  the  busi- 
ness of  conducting  a  hotel.     Hotel  Richmond  v.  Com.,  118  Va.  607,  88  S.  E.  173.. 

Sec.  98.  Houses  of  private  entertaininent,  etc. — Ho  person  shall,  with- 
out a  license  authorized  by  law,  keep  a  house  of  private  entertainment, 
or  eating  house.     (1916,  p.  232.) 

Sec.  94.  'What  oonsUtntes  a  house  of  private  entertainment. — Any 
person  who  shall  furnish,  for  compensation,  lodging  or  diet  to  travelers, 
or  sojourners  In  any  house  of  thirty  bedrooms  or  less,  shall  be  deemed 
to  keep  a  house  of  private  entertainment.  A  license  to  keep  a  house 
of  private  entertainment  shall  not  be  construed  to  authorize  the  sale  of 
wine,  spirituous  or  malt  liquors,  or  a  mixture  of  them  on  the  premises 
or  within  the  curtilage  of  such  house  of  private  entertainment,  nor 
shall  any  license  be  granted  to  sell  by  retail  or  to  be  drunk,  where  sold, 
any  wine,  spirituous  or  malt  liquors  upon  the  premises  or  within  the 
curtilage  of  any  licensed  house  of  private  entertainment.  Any  person 
who  shall  keep  a  house  of  private  entertainment  without  a  license  shall 
pay  a  fine  of  not  less  than  thirty  dollars  nor  more  than  one  hundred  dol- 
lars for  each  day  he  may  keep  the  same.    (1915,  p.  232.) 

This  section  and  sections  05  and  96  were  never  intended  to  authorize  the 
Imposition  of  a  license  tax  upon  hotels.  Hotel  Richmond  v.  Com.,  118  Va. 
607,  88  S.  E.   173. 

Sec.  9S.  license  to  keep  a  house  of  private  entertainment. — Every 
person  who  keeps  a  house  of  private  entertainment  shall  pay  an  annual 
license  tax  of  five  dollars,  and  it  the  house  has  more  than  ten  bedrooms 
shall  pay  an  additional  sum  of  one  dollar  per  annum  for  each  additional 
bedroom,  over  and  above  ten.    (1916,  p.  232.) 

See  note  to  section  94  of  tax  bill. 

Sec  96.  What  constltntes  an  eating  boose.— Any  person  who  shall 
cook,  or  otherwise  furnish  for  compensation,  diet  or  refreshments  of 
any  kind,  for  casual  visitors  at  his  house,  for  consumption  therein,  and 
who  does  not  furnish  lodging,  and  who  is  not  the  keeper  of  an  hotel, 
house  of  private  entertainment,  or  boarding  house  shall  be  deemed  to 
keep  an  eating  house,  but  the  refreshments  herein  named  shall  not 
consist  of  wines,  spirituous  or  malt  liquors,  or  a  mixture  of  any  of  them. 
Any  person  who  shall  keep  an  eating  house  without  a  license  shall  pay 
a  fine  of  not  less  than  thirty  dollars,  nor  more  than  one  hundred  dollars, 
for  each  day  he  may  keep  the  same.    (1916,  p.  232.) 

See  note  to  section  94  of  lax  bill. 

Sec.  97.  license  to  keep  an  eating  hoose.'^Every  person  who  shall 
keep  an  eating  house  shall  pay  for  the  privilege  twenty-live  dollars,  and 
where  the  annual  rent  or  rental  value  of  the  house  and  furniture  Is 
more  than  one  hundred  dollars,  and  not  more  than  one  thousand  dollars, 
he  shall  pay  an  additional  sum  equal  jo  five  per  centum  of  such  rent 
or  rental  value;  and  where  such  annual  rent  or  rental  value  exceeds 
one  thousand  dollars,  he  shall  pay  an  additional  sum  equal  to  four  per 
centum  of  such  rent  or  rental  value.  The  commissioner  of  the  revenue 
shall  determine  such  rent  or  rental  value,  and  may  require  the  proprietor 
or  tenant  to  state  on  oath  what  is  the  actual  rent  or  what  would  be  a 
fair  rent  for  the  house  and  furniture,  and  it  he  refuses  to  state  the  same, 
he  shall  pay  a  fine  of  five  hundred  dollars.    (1916,  p.  232.) 

Sec.  97  K.  Exempting  persons  conducting  temporary  eating  or  lodg- 
ing-houses, horse-lots,  and  confectioneries  at  religions  gatherings  from 
license  tax. — That  the  license  tax  shall  not  be  required  of  persons  con- 
ducting temi>orary  eating  or  lodgring-houses,  horse-lots,  and  confection- 
eries at  camp-meetings,  associations,  and  other  religious  gatherings;  pro- 
Tided,  such  eating  or  lodging-houses,  horse-lots  and  confectioneries  shall 
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be  only  carried  on  for  the  purpose  of  entertaining  the  persons  attendinc 
sttch  religious  gatherings.    (1916,  p.  232.) 

Sec.  98.  Wliat  oonstltates  a  bowling  saloon. — Any  person  who  sbtll 
keep  a  saloon  for  the  reception  of  company  to  play  at  bowls  shall  be 
deemed  to  keep  a  bowling  saloon.  Any  person  who  shall  keep  a  bowUng 
saloon  without  a  license  shall  pay  a  fine  of  not  less  than  fifty  doUare 
nor  more  than  one  hundred  and  fifty  dollars  for  each  day  he  may  keep 
the  same.    (1915,  p.  232.) 

Sec.  90.  license  to  keep  a  bowling  saloon. — Every  person  who  shall 
keep  a  bowling  saloon  shall  pay  for  the  privilege  the  sum  of  twenty-fire 
dollars,  and  an  additional  sum  of  ten  dollars  for  each  alley  exceediog 
one.  If  the  license  be  for  a  bowling  saloon  at  a  watering  place  and  it 
for  four  months  or  less,  the  sum  to  be  paid  shall  be  twelve  dollars  and 
fifty  cents  and  an  additional  sum  of  five  dollars  for  each  alley  exceeding 
one.    (1916,  p.  232.) 

Sec.  100.  What  oonstltotes  a  billiard  room. — Any  person  who  shall 
keep  a  saloon  wherein  there  is  a  table  at  which  billiards  or  pool  are 
played  shall  be  deemed  to  keep  a  billiard  saloon,  and  if  any  sum  is  Im- 
posed upon  the  tables  kept  therein  the  same  shall  be  on  every  table  in 
excess  of  one  capable  of  being  used  for  the  purpose,  and  kept  therein, 
whether  used  or  not.  Any  person  who  shall  keep  a  billiard  saloon  with- 
out a  license  shall  pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars  for  each  day  he  may  continue  to  keep  the  same. 
(1915,  p.  232.) 

Sec.  101.  Liicense  to  billiard  saloons  and  pool  rooms.— Every  person 
who  shall  keep  a  billiard  saloon  or  pool  room  shall  pay  for  the  prlTl- 
lege  the  sum  of  fifty  dollars,  and  the  sum  of  twenty-five  dollars  for  eacb 
table  over  one  kept;  or  to  be  kept  therein.  If  the  license  be  for  a  bil- 
liard saloon  or  pool  room  at  a  watering  place,  and  is  for  four  months  or 
less,  the  sum  to  be  paid  shall  be  twenty-five  dollars,  and  the  sum  of 
twelve  dollars  and  fifty  cents  for  each  table  over  one  kept,  or  to  be  kept 
thereat.  If  the  license  be  for  a  billiard  saloon  or  pool  room  In  the  coun- 
try or  in  a  town  of  less  than  one  thousand  inhabitants,  the  sum  to  be 
paid  shall  be  twenty-five  dollars  and  twelve  dollars  and  fifty  cents  tot 
each  table  over  one  kept,  or  to  be  kept,  therein.  (1910,  p.  380;  1)15' 
p.  232.) 

Sec  102.  What  aoastitutes  a  bagatelle  saloon. — ^Any  person  who 
■hall  keep  a  saloon  or  other  public  room  wherein  is  a  table  at  which 
to  play  at  bagatelle,  whether  charge  for  the  use  thereof  is  made  or  not. 
shall  be  deemed  to  keep  a  bagatelle  saloon.  Any  person  who  shall  keep 
a  bagatelle  saloon  without  a  license  shall  pay  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  each  day  he  may 
continue  to  keep  the  same.    (1916,  p.  282.) 

Sec  108.  liicense  to  a  bagatelle  saloon. — Every  person  who  shall 
keep  a  bagatelle  saloon  shall  pay  for  the  privilege  the  sum  of  ten  dollars, 
and  an  additional  sum  of  five  dollars  for  each  table  over  one  kept,  or  to 
be  kept,  therein.    (1916,  p.  232.) 

Sec.  104.  Property  used  in  licensed  business  taxable.— Nothing  here- 
in shall  be  construed  to  exempt  the  furniture  in  houses  mentioned  in  this 
schedule  from  being  taxed  as  property.    (1916,  p.  232.) 

Sec  105.     Theatres,  public  performances,  exlilbltlona,  etc — No  P«^ 

son  shall,  without  a  license  authorized  by  law,  exhibit  for  compensatioB 
any  theatrical  performance,  or  any  performance  similar  thereto,  pano- 
rama, or  any  public  performance  or  exhibition  of  any  kind,  lectures,  lit' 
erary  readings,  and  performances,  except  tor  benevolent  or  charitable  or 
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educational  purposes.  Wbenever  a  theatrical  performance  shall  be  li- 
censed, the  actors  acting  thereat  under  said  license  shall  be  exempt  from 
a  license  tax;  but  unless  the  performance  shall  be  so  licensed,  each  per- 
son engaged  therein  shall  be  liable  to  the  penalty  tor  the  violation  of 
this  section.  Every  license  shall  be  for  each  performance,  but  a  license 
for  a  theatrical  performance  or  panorama  may,  If  the  person  applying 
of  this  section  every  person  so  otFending  shall  pay  a  Une  of  not  less 
for  the  same  desire  it,  be  for  the  term  of  one  week.  For  any  violation 
than  fifty  dollars  nor  more  than  five  hundred  dollars  for  each  ofFense. 
(1915,  p.   232.) 

Sec  106.     Iiicenses  to  tlteatres,  public  perfonnanoes,  ezhibitloiia,  etc. 

— On  every  theatrical  performance  or  any  performance  similar  thereto, 
panorama,  or  any  public  performance  or  exhibition  of  any  kind,  except 
for  benevolent  or  charitable  or  educational  purposes  there  shall  be  paid 
five  dollars  for  each  performance  or  fifteen  dollars  for  each  week  of  a 
continuous  performance;  provided,  that  in  towns  or  cities  of  less  than 
four  thousand  inhabitants  there  shall  be  paid  two  dollars  for  each  per- 
formance, or  six  dollars  for  each  week  of  contlnoous  performance;  but 
nothing  herein  shall  be  construed  as  taxing  games  of  football,  baseball, 
basketball  or  kindred  ball  games.    (1915,  p.  232;  1916,  p.  806.) 

A  panoramic  reproauction  of  the  battles  of  the  Boer  war  with  scenery, 
etc..  unaccompanied  by  circus  rings,  trapeze  acting,  clowns  or  menagerie,  la 
subject  to  this  section  and  not  to  pecilon  109.  Boer  War  Spectacle  v.  Com., 
107  Va.  653.  60  S.  E.  85. 

Sec.  106  V^.  Moving  pictore  xnadilnes,  phinnographs,  etc. — ^That  for 
the  exhibition  of  any  automatic  moving  picture  machine,  phonograph, 
graphophone  or  similar  musical  machine,  except  for  benevolent,  chari- 
table or  educational  purposes,  where  the  price  of  admission  does  not 
exceed  the  sum  of  thirty  cents  and  where  the  seating  capacity  of  any 
such  place  of  amusement  does  not  exceed  three  hundred  and  fifty,  there 
shall  be  paid  in  cities  of  over  twenty  thousand  inhabitants  a  license  fee 
of  fifteen  dollars  for  each  week  or  for  less  time  than  a  week;  or  ninety 
dollars  for  the  exhibition  thereof  for  a  period  of  one  year;  and  when 
the  seating  capacity  of  any  such  place  of  amusement  exceeds  three  hun- 
dred and  fifty  there  shall  be  paid  an  additional  tax  of  two  dollars  for 
every  ten  seats  or  fraction  thereof  in  excess  of  three  hundred  and  fifty 
seats;  provided,  that  in  towns  or  cities  of  more  than  four  thousand  In- 
habitants and  less  than  twenty  thousand  inhabitants  there  shall  be  paid 
a  license  fee  of  ten  dollars  for  each  week,  or  less  time  than  a  week, 
or  sixty  dollars  for  the  exhibition  thereof  for  a  period  of  one  year,  and 
the  license  tax  for  said  additional  seating  capacity  shall  be  one  dollar 
for  every  ten  seats  or  fraction  of  ten  seats  in  excess  of  three  hundred 
and  fifty  seats;  provided,  further,  that  In  towns  or  cities  of  more  than  one 
thousand  inhabitants  and  less  than  four  thousand  inhabitants  there  shall 
be  paid  a  license  fee  of  three  dollars  for  each  week,  or  less  time  than  a 
week,  or  twenty-five  dollars  for  the  exhibition  thereof  for  a  period  of  one 
year,  and  the  license  tax  for  such  additional  seating  capacity  shall  be 
fifty  cents  for  every  additional  ten  seats  or  fraction  thereof  in  excess  of 
three  hundred  and  fifty  seats;  and  provided,  further,  that  in  towns  of 
less  than  one  thousand  inhabitants  and  in  the  portions  of  the  counties 
not  included  in  any  town  there  shall  be  paid  as  the  only  license  tax  to 
the  State  one  dollar  per  day,  or  two  and  one-half  dollars  for  a  full  con- 
tinuous week,  or  ten  dollars  for  the  year;  the  license  for  one  year  to  be 
paid  annually;  provided,  however,  that  when  such  exhibition  is  given 
for  benevolent,  charitable  or  educational  purposes,  and  is  given  for  a 
period  of  more  than  one  day  In  any  one  year,  and  the  exhibitor  thereof 
receives  a  part  of  the  receipts  from  such  exhibition  as  his  compensa- 
tion, then  such  exhibition  after  the  first  day  shall  not  be  exempt  from 
the  payment  of  the  license  fee  herein  prescribed.  (1916,  p.  806;  1918, 
p.  531.) 

Sec  107.  Circus,  menagerie,  camivid  rtiows,  etc. — Every  person, 
firm,  company  or  corporation  who  exhibits  or  gives  performances  In  a 
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side  show,  dog  and  pony  (or  either)  show;  trained  animal  show,  carnival, 
circus,  menagerie  and  circus,  or  any  other  show,  exhibition  or  perform- 
ance similar  thereto  shall  procure  a  license  therefor,  hnt  this  section 
shall  not  be  construed  to  prohibit  a  resident  mechanic  or  artist  from  ex- 
];ibiting  any  production  of  his  own  art  or  invention  without  compensa- 
tion, nor  shall  any  license  be  required  of  any  agricultural  fair  or  tlie 
shows  exhibited  within  the  grounds  of  auch  fair  or  fairs,  during  the 
period  of  such  fair,  whether  an  admission  >be  charged  or  not,  nor  ot 
resident  persons  giving  or  performing  in  a  show  or  exhibition  for  charitj 
or  other  benevolent  purposes.  Whenever  such  show,  exhibition  or  per- 
formance is  given,  whether  exempted  by  the  terms  hereof  or  licensed, 
those  engaged  therein  and  operating  under  either  such  license  or  exem])- 
tion,  shall  be  exempt  from  a  license  tax  for  performing  or  acting  tliereat. 
(1910,  p.  387;  1912,  p.  602;   1915,  p.  232.) 

Sec.  108.  Separate  license  for  shows  described  In  preceding  sectkm; 
duties  of  police. — Every  show,  exhibition  or  performance,  such  as  Is  de- 
scribed In  the  next  preceding  section,  whether  under  the  same  canvas  or 
not,  unless  exempt  by  the  terms  hereof,  shall  be  construed  to  require  a 
separate   license   therefor,   whether   exhibited   tor  compensation  or  not. 

Every  person,  firm,  company  or  corporation  who  exhibits  or  gives 
a  performance  of  any  of  the  shows  described  in  the  next  preceaing  sec- 
tion which  are  not  exempt  from  license  tax  by  the  terms  hereof,  witliout 
the  license  required  by  law,  shall  be  fined  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars  for  each  offense.  The  police  authorities 
of  a  town,  city  or  county  shall  not  allow  any  such  performance  to  open 
until  the  license  required  by  law  is  exhibited  to  them.  (1910,  p.  387; 
1912,  p.  502;   1915,  p.  232.) 

Sec.  100.  Id  cense  for  shows,  drcoses  or  menageries.^— In  the  conn- 
try  or  in  towns  of  one  thousand  Inhabitants,  or  less,  unless  the  same 
be  exempt  from  license  tax  by  the  terms  of  section  one  hundred  and 
seven  hereof,  there  shall  be  paid  for  each  day's  performance  or  ezlii- 
binon  of  a  side  (or  like)  show,  a  license  tax  of  five  dollars;  and  on  a 
dog  and  pony  (or  either,  or  like)  show,  a  license  tax  of  ten  dollars; 
on  a  trained  animal  (or  like)  show,  a  license  tax  of  ten  dollars;  on  a 
carnival  (or  other  like)  show,  a  license  tax  of  one  hundred  dollars;  on 
a  circus,  or  for  a  circus  and  menagerie,  a  license  tax  of  one  hundred 
and  fifty  dollars. 

In  a  town  or  city,  or  within  five  miles  thereof,  ot  more  than  one 
thousand  and  not  over  ten  thousand  inhabitants,  unless  the  same  be 
exempt  from  taxation  by  the  terms  of  section  one  hundred  and  seven 
hereof,  there  shall  be  paid  for  each  day's  performance  or  exbibltioB 
of  a  side  (or  like)  show,  ii  license  tax  of  ten  dollars;  of  a  dog  and 
pony  (or  either,  or  like)  show,  a  license  tax  of  twenty  dollars;  on  a 
trained  animal  (or  like)  show,  a  license  tax  of  twenty  dollars;  on  a 
carnival  (or  other  like  show),  a  license  tax  of  one  hundred  dollars;  on 
a  circus  and  menagerie  (or  like)  show,  a  license  tax  ot  two  hundred 
dollars. 

In  a  city,  or  within  five  miles  thereof,  of  more  than  ten  thousand 
Inhabitants,  unless  the  same  be  exempt  from  taxation  'by  the  terms  of 
section  one  hundred  and  seven  hereof,  there  shall  be  paid  for  each  day's 
exhibition  or  performance  of  a  side  (or  like)  show,  a  license  tax  of 
fifteen  dollars;  on  a  carnival  (or  other  like)  show,  a  license  tax  of  one 
hundred  and  fifty  dollars;  on  a  dog  and  pony  (or  either,  or  like)  sbov, 
on  a  trained  animal  (or  like)  show,  or  a  wild  west  (or  like)  show,  on 
a  circus  or  circus  and  menagerie  (or  like)  show,  tor  each  day  or  P^^ 
of  a  day,  a  license  tax  as  follows: 

On  shows  requiring  transportation  of — 

One  to  ten  cars Twenty-five  dollars 

Eleven  to  twenty  cars  Fifty  doUan 
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Twenty-one  to  thirty  cars One  hundred  dollars 

Thirty-one  to  forty  cars One  hundred  and  fifty  dollars 

Forty-one  to  sixty  cars Two  hundred  dollars 

Sixty-one  to  seventy  cars Two  hundred  and  twenty -five  dollars 

Seventy-one  cars  and  over Two  hundred  and  fifty  dollars 

The  commissioner  of  the  revenue  shall  require  the  agent  of  any  rail- 
way company  furnishing  transportation  for  such  show  or  shows  to  state 
under  oath  the  total  number  of  cars  of  every  kind,  whether  belonging 
to  the  show  or  to  the  railway  company,  used  In  the  transportation  ot 
any  such  show,  and  any  agent  of  any  railway  campany  failing  o!r  re- 
fusing to  mtike  such  statement  to  the  commissioner  of  the  revenue  shall 
be  fined  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 
(1910,  p.  387;  1912,  p.  502;  1915,  p.  232.) 

A  panoramic  reproduction  of  the  battles  of  the  Boer  war  with  scpnery, 
etc.,  unaccompanied  by  circus  ringrs.  trapeze  actingr,  clowns  or  menaserlc,  Is 
not  subject  to  the  high  license  tax  imposed  by  this  section,  but  comes  under 
the  provisions  of  section  106.  Boer  War  Spectacle  v.  Com.,  107  Va.  653,  .60 
S.  E.  85. 

Sec.  109  H'  lilcense  for  drcnsee,  carnivals,  etc.,  held  during  fairs. — 
Every  traveling  circus,  carnival  or  show  giving  performances  in  the  open 
air  or  tents  in  any  county  or  city  in  this  State,  wherein  there  is  held  an 
agricultural  fair,  for  one  week  previous  to,  or  during  the  week  of,  or 
one  week  after  the  time  of  holding  such  regular  or  annual  fair,  shall 
pay  a  State  license  tax  of  one  thousand  ($1,000)  dollars  for  each  per- 
formance in  addition  to  the  license  tax  now  required  by  law  of  a  circus, 
carnival  or  like  show,  the  State  license  tax  provided  for  in  this  section 
and  the  State  license  tax  now  required  by  law,  to  be  assessed  by  the 
commissioner  of  the  revenue,  and  these  license  taxes  to  be  paid  to  the 
county  or  city  treasurer  before  any  performance  is  permitted  to  be  held. 

It  shall  be  unlawful  for  any  such  circus,  carnival  or  show  to  publlsn 
or  post  in  any  way  in  such  county  or  city  at  any  time  within  thirty  days 
prior  to  the  holding  of  such  regular  annual  fair,  advertising  of  the  ex- 
hibition of  any  such  circus,  carnival  or  show.  Any  person,  firm,  com- 
pany, or  corporation  violating  any  provision  of  this  section  shall  be 
fined  two  thousand  (|2,000)  dollars  for  each  offense  by  the  Justice  ot 
the  peace  or  court  trying  the  case.  The  provisions  ot  this  section  shall 
not  apply  to  circuses,  carnivals  or  shows  inside  the  grounds  of  any  agri- 
cultural fair  held  in  any  county  or  city.    (1916,  p.  496.) 

Sec  110.  Hio|bby-horae  machines,  meny-go-ronnd,  and  other  like  ma- 
chinee. — 'No  person  shall,  without  a  license  authorized  by  law,  exhibit 
and  operate  any  machine  known  as  hobby-horse  machine,  merry-go-round, 
ocean  wave,  ferris  wheel,  or  other  like  machines,  whether  the  same  is 
propelled  by  hand,  horse,  steam,  electric  or  other  power.    (1915,  p.  232.) 

Sec.  111.  License  to  hobby-horse  machines,  merry.go-roond,  and 
other  like  nwchlnes. — Every  person  who  operates  a  hobby-horse  machine, 
merry-go-round,  ocean  wave,  ferris  wheel,  or  other  like  machines,  on 
which  persons  are  charged  for  riding,  shall  Pay  ten  dollars  for  each 
county  or  city  in  which  such  machine  is  operated.  Any  person  operating 
any  such  machine,  without  first  having  paid  the  specific  amount  therefor 
shall  pay  a  fine  of  not  less  than  twenty  dollars,  nor  more  than  fifty  dol- 
lars for  each  offense.    (1915,  p.  232.) 

Sec.  IIIK.  License  to  permanent  porks  for  public  amnseniMit.— 
That  all  owners  and  operators  of  permanent  parks  for  public  amuse- 
ment, which  shall  be  open  for  the  public  for  at  least  taree  months  during 
each  year,  shall  have  the  option  of  being  exempted  from  the  payment 
of  the  licenses  provided  in  sections  ninety-eight,  ninety-nine,  one  hun- 
dred and  five,  one  hundred  and  six,  one  hundred  and  seven,  one  hun- 
dred and  nine,  one  hundred  and  ten,  one  hundred  and  eleven,  one  hun- 
dred and  twelve,  one  hundred  and  twenty-two,  one  hundred  and  thirty- 
nine,  of  an  act  approved  April  sixteenth,  nineteen  hundred  and  three, 
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and  amended  by  an  act  approved  February  nineteenth,  nineteen  hno- 
dred  and  four,  entitled  "an  act  to  raise  revenue  tor  the  support  ol  tbe 
government  and  public  free  schools,  and  pay  the  Interest  on  the  public 
debt,  and  provide  a  special  tax  tor  pensions,  as  authorised  by  sectton 
one  hundred  and  eighty-nine  ot  the  Constitution,  and  in  lieu  thereot, 
upon  the  payment  of  a  special  license  tax  of  tour  hundred  dollars  for 
a  period  of  four  months,  and  six  hundred  dollars  for  a  period  of  elgbt 
months,  and  eight  hundred  dollars  tor  a  period  of  one  year,  shall  hare 
the  privilege  of  doing  any,  or  all  ot  the  things,  set  out  In  the  above  aee- 
tlons  ninety-eight,  ninety-nine,  one  hundred  and  five,  one  hundred  and 
six,  one  hundred  and  seven,  one  hundred  and  nine,  one  hundred  and 
ten,  one  hundred  and  eleven,  one  hundred  and  twelve,  one  hundred 
and  twenty-two,  one  hundred  and  thirty-nine  of  said  act,  and  sball  be 
exempted  from  the  payment  of  the  license  taxes  provided  In  said  sec- 
tion.   (1916.  p.  232.) 

Sec.  112.  License  to  public  rooms  and  skatlnf;  rinks. — ^Every  pro. 
prletor  or  occupier  of  a  public  theater,  or  other  room  or  rooms  fitted 
tor  public  exhibitions  for  the  use  of  which  a  charge  is  made  shall  pay 
twenty  dollars  for  the  privilege,  except  in  a  county  or  town  of  less  than 
two  thousand  inhabitants;  provided,  that  every  person  who  slial]  estab- 
lish,  keep  or  exhibit  for  profit  a  skating  rink  shall  pay  tor  the  privi- 
lege of  keeping  or  exhibiting  such  skating  rink  as  follows: 

First.  When  such  rink  is  kept  or  exhibited  In  a  city  of  more  tlian 
ten  thousand  Inhabitants,  he  shall  pay  the  sum  of  ten  dollars  per  qnarter. 

Second.  When  such  rink  is  kept  or  exhibited  in  a  city  or  town  of 
not  more  than  ten  thousand  nor  less  than  two  thousand  InhabltanU, 
he  shall  pay  the  sum  ot  seven  dollars  and  fifty  cents  per  quarter. 

Third.  When  such  rink  is'  kept  or  exhibited  anywhere  else  than  in 
the  towns  and  cities  above  mentioned,  he  shall  pay  the  suib  of  five  dol- 
lars per  quarter.    (1916,  p.  232.) 

dec.  118.  'PnbUc  rooons.— No  person  shall,  without  a  license  antlior- 
Ized  by  law,  charge  tor  the  use  of  any  house  or  room  therein  in  city  or 
town,  or  in  any  manner  receive  compensation  for  the  use  ot  same,  while 
used  or  employed  to  exhibit  therein  any  theatrical  performance,  lecture, 
concert  or  any  other  exhibition.  Wherever  such  charge  is  made,  or  com- 
pensation is  demanded  or  received  tor  the  use  of  such  house,  or  any 
public  room  or  rooms,  fitted  for  the  purpose,  a  license  shall  be  obtained; 
but  no  license  shall  be  required  of  the  proprietor  or  occupier  of  such 
house  or  public  room  or  rooms  In  a  town  containing  less  than  two  thou- 
sand Inhabitants.  No  license  to  use  such  house  for  such  exhibition  or 
performance  shall  be  construed  to  exempt  the  house  from  taxation  u 
property  or  to  allow  the  use  of  such  hall  as  a  skating  rink  withont  par- 
ing an  additional  license.  For  any  violation  of  this  section  the  person 
so  otfendlng  shall  pay  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense.    (1916,  p.  232.) 

Sec.  118^.  Soft  drinks,  manntactnre,  sale  of,  etc — ^That  for  the 
privilege  of  selling  soft  drinks  from  a  soda  fountain  in  cities  and  towns 
of  two  thousand  of  more  inhabitants  there  shall  be  paid  to  the  State 
an  annual  license  of  seven  dollars  and  fifty  cents  for  each  fountain,  tat 
tor  the  privilege  of  selling  soft  drinks  from  soda  fountains  otherwise 
located,  there  shall  be  paid  an  annual  license  tax  of  three  dollars  ud 
seventy-five  cents  for  each  fountain,  and  for  the  privilege  of  m8nufaetu^ 
Ing  otherwise  than  at  soda  fountains,  or  for  bottling  soft  drinks,  there 
shall  be  paid  the  annual  license  tax  of  twenty-two  dollars  and  fifty  cento. 
Provided  that  merchants  in  the  country  whose  purchases  do  not  exceed 
one  thousand  dollars  shall  not  be  subject  to  the  provisions  of  this  act 

Soft  drinks  under  this  act  shall  include  all  of  the  drinks  for  which 
liquor  license  is  not  required.    (1916,  p.  793.) 

Sec.  114.  Attorneys,  physicians  and  dentistB. — ^No  person  shall,  with- 
out a  license  authorized  by  law,  practice  as  attorney  at  law,  pbyddsn, 
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sargeon,  dentist,  or  the  art  of  healing  bodily  or  mental  Inflrmltles  with- 
out physic  or  surgery;  and  no  person  who  shall  hereafter  apply  tor  li- 
cense to  practice  as  a  physician,  or  surgeon,  or  dentist,  shall  have  such 
license  granted  to  him  unless  at  the  time  of  such  application  he  shall 
exhibit  to  the  commissioner  of  the  revenue  to  whom  such  application  is 
made  a  certificate  from  the  president  of  the  State  Board  of  Medical  Ex- 
aminers or  from  the  president  of  the  State  Board  of  Cental  Elxaminers, 
that  such  person  has  passed  a  satisfactory  examination  before  said  board, 
or  a  ppeclal  permit  from  the  president  of  either  of  said  boards,  or  shall 
file  with  him  an  affldavlt  that  such  applicant  for  a  license  to  practice 
medicine  or  surgery  commenced  the  practice  of  medicine  or  surgery  In 
this  State  prior  to  the  first  day  of  January,  eighteen  Hundred  and  eighty- 
five,  which  affidavit  shall  be  subscribed  and  6worn  to  by  such  applicant. 
Any  person  who  shall  make  a  false  oath  In  such  affidavit  shall  be  deemed 
guilty  of  perjury  and  liable  to  all  the  prescribed  penalties  therefor;  pro- 
vided, that  persons  who  held  license  to  practice  dentistry  in  this  Com- 
monwealth on  the  twenty-eighth  day  of  January,  eighteen  hundred  and 
ninety,  and  have  complied  with  the  requirements  of  section  seventeen 
hundred  and  seventy-four,  shall  not  be  required  to  have  a  certificate 
from  the  president  of  the  board  of  dental  examiners  when  he  applies  for  a 
license;  and  provided,  further,  that  nothing  contained  in  this  section 
shall  prevent  any  authorized  physician  or  surgeon,  or  other  person,  from 
extracting  teeth  from  any  one  suffering  from  toothache.    (1916,  p.  232.) 

Sec  lis.  Attorney  at  law;  where  he  may  practice. — Every  attorney 
at  law,  in  addition  to  being  licensed,  sworn  and  admitted  to  prosecute 
or  defend  actions  or  other  proceedings  in  the  courts  of  this  Common- 
wealth, on  the  retainer  of  clients,  shall  obtain  a  revenue  license;  and 
no  person  shall  act  as  attorney  at  law  or  practice  law  in  the  court  of 
this  Commonwealth  without  a  separate  revenue  license.  A  revenue  li- 
cense to  practice  law  in  any  county  or  corporation  shall  authorize  such 
attorney  to  practice  in  all  the  courts  of  this  State  without  additional  li- 
cense. Any  person  violating  the  provisions  of  this  section  shall  pay  a 
fine  of  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars 
for  each  offense.    (1916,  p.  232.) 

Sec.  116.  Licenses  to  Attorneys  at  law.— ICvery  attorney  at  law  who 
has  been  licensed  for  less  than  five  years  shall  pay  fifte^  dollars;  and 
on  attorneys  who  have  been  licensed  and  practiced  tor  five  years  and 
more,  twenty-five  dollars;  provided,  that  no  attorney  at  law  shall  be  re- 
quired to  pay  more  than  fifteen  dollars  whose  receipts  are  less  than  five 
hundred  dollars  per  annum.     (1916,  p.   232.) 

Sec.  117.  Dentists. — No  person  shall  practice  as  a  dentist  for  com- 
pensation without  a  revenue  license,  but  a  license  granted  to  practice 
dentistry  in  any  county  or  corporation  shall  authorize  such  dentist  to 
practice  throughout  the  Commonwealth.  Any  person  violating  any  of 
the  provisions  of  this  section,  or  who  shall  practice  the  profession  of 
dentistry  without  having  first  obtained'a  revenue  license  therefor,  shall 
pay  a  fine  of  not  less  than  thirty  dollars  nor  more  than  one  hundred 
dollars  for  each  offense,  and  shall  be  debarred  from  recovering  any  com- 
pensation for  such  services  by  action,  suit,  motion,  or  warrant  in  any  of 
the  courts  of  the  Commonwealth.  And  any  commissioner  of  the  rev- 
enue who  shall  grant  a  license  to  practice  as  a  dentist  to  any  person 
who  shall  not  have  complied  with  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to  a  fine  of 
fifty  dollars  for  each  offense.    (1914,  p.  265;   1916,  p.  232.) 

Sec.  118.  lilcense  of  dentists. — Every  dentist  who  has  been  licensed 
(or  less  than  five  years  shall  pay  ten  dollars,  and  every  dentist  who 
has  been  licensed  and  practiced  for  five  years  and  more  shall  pay  fifteen 
dollars;  but  in  cities  and  towns  of  five  thousand  inhabitants  or  more, 
the  tax  on  dentists  shall  be  twenty-five  dollars;  provided,  that  no  den- 
tist shall  be  required  to  pay  more  than  ten  dollars  whose  receipts  are 
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less  than  five  hundred  dollars  per  annum.     Every  dentist  shall  b*  li- 
censed by  the  commissioner  of  the  revenue  for  the  district  or  city  where- 
in such  dentist  has  his  regular  and  principal  office.    (1914.  p.  265;  ISIB, 
p.  232.) 
^ -.-:--— ■ 

Sec  1 18-a.  Veterinary  surgeons. — No  person  shall  practice  as  a  vet- 
erinary surgeon  for  compensation  without  a  license. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  pay  a  fine  of  not 
less  than  twenty-flve  dollars  nor  more  than  fifty  dollars  for  each  olfeiise. 

Every  veterinary  surgeon  shall  pay  a  license  tax  of  ten  dollars:  pro- 
vided, that  nothing  in  this  act  shall  be  construed  as  requiring  a  license 
tax  of  persons  who  confine  their  practice  to  castration,  spaying  or  dis- 
horning of  live  stock.     (1915,  p.  232.) 

Sec.  110.  Venders  of  medicines,  salves,  liniments,  etc — ^No  person 
shall  sell  any  patent,  proprietary  or  domestic  medicines,  salve,  liniment, 
or  compounds  of  a  like  kind,  or  any  spices,  or  extracts,  toilet  articles  or 
other  articles  of  like  kind  unless  he  be  a  licensed  merchant,  whether 
he  be  the  manufacturer  thereof  or  not,  without  a  license.  Any  person 
selling  any  patent,  proprietary  or  domestic,  medicine,  salve,  liniment,  or 
any  compound  of  like  kind,  or  any  spices,  extracts,  toilet  articles  or  other 
articles  of  like  kind  without  having  first  obtained  a  license  for  scch 
privilege,  shall  pay  a  fine  of  not  less  than  thirty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense.    (1916.  p.  232.) 

Sec.  120.  Iiicense  to  venders  of  medicines,  salves,  liniments,  et  cet- 
era.— Every  person  who  shall  sell  any  patent,  proprietary  or  domestic 
medicine,  salve,  liniment  or  compound  of  the  like  kind,  or  any  spices, 
extracts,  toilet  articles  and  other  articles  of  like  kind,  except  a  licensed 
merchant  at  his  regular  place  of  business,  shall  pay  a  license  tax  ot  one 
hundred  and  twenty-five  dollars  for  each  wagon  used,  which  shall  be 
the  only  license  required  of  such  person  for  such  privilege;  provided, 
that  nothing  in  this  act  shall  be  construed  to  conflict  with  or  repeal  anr 
provision  of  the  acts  passed  by  the  Oeneral  Assembly  of  nineteen  and 
sixteen,  relating  to  ardent  spirits  as  therein  defined.  (1915,  p.  232: 
1916.  p.  949.) 

Sec  121.     Daguerrean  and  photograph  artists  and  tlietr  agents^^-Any 

person  who  takes,  or  exposes,  on  plates,  films  or  sensitized  material,  or 
who  develops  or  prints  images  of  objects  according  to  the  invention  ot  the 
daguerreotype  process,  or  who  does  any  or  all  ot  these  things,  by  what- 
ever name  it  may  be  known  or  called,  shall  be  deemed  a  daguerreotype 
artist,  and  any  person  who  shall  canvass  tor  any  dagnerrean  artist,  or 
Cjl^otographer,  or  shall  act  as  the  agent  ot  such  artist,  or  photographer 
in  transmitting  pictures,  daguerreotypes,  or  photographs,  to  other  points 
for  the  purpose  of  having  them  copied  or  enlarged,  or  colored,  shall  be 
deemed  a  daguerrean  artist's  agent  or  canvasser,  and  he  shall  be  deemed 
a  daguerrean  or  photograph  canvasser  wherever  he  acts  for  himselt  or 
for  another,  and  every  such  artist  or  agent  engaged  in  the  business 
aforesaid,  or  as  a  canvasser  therefor,  shall  obtain  a  license,  and  It  shall 
be  unlawful  so  to  engage  without  a  license. 

For  every  violation  ot  this  section  the  person  offending  shall  p*7 
a  fine  of  not  less  than  fifty  dollars,  nor  more  than  five  hundred  dollars. 

Nothlne  in  this  act  shall  apply  to  amateur  photographers  who  expose, 
develop  and  finish  their  own  work,  and  who  do  not  part  with  same  for 
compensation,  and .  who  do  not  receive  any  compensation  for  perform- 
ing any  ot  the  processes  herein   set  forth.      (1908,  p.  337;    1915,  p.  232.) 

Sec.  122.  lAcenute  of  dagnerrean  and  photograph  artists  and  agents- 
— Every  person  who  shall  engage  in  the  business  of  a  daguerrean  or 
photograph  artist's  agent  or  canvasser,  shall  pay  for  the  privilege  the 
sum  of  ten  dollars  In  a  county  or  in  a  town  of  two  thousand  inhabitants 
or  under;  and  If  la  »  city  or  town  of  more  than  two  thousand,  and  IMS 
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than  ten  thousand  Inh&bltants,  he  shall  pay  thirty  dollars;  and  If  In  a 
city  of  more  than  ten  thousand  and  less  than  twenty  thousand  inhab- 
itants, he  shall  pay  forty  dollars;  and  if  In  a  city  of  more  than  twenty 
thousand  Inhabitants,  he  shall  pay  fifty  dollars;  and  he  shall  pay  an 
additional  sum  of  Ave  dollars  for  each  county  or  city  in  which  he  op- 
erates other  than  that  in  which  he  has  his  regular  place  of  business. 
(1916,  p.  232.) 

Sec.  128.  Stallions  and  Jackasses. — ^No  person  shall  without  a  license 
authorized  by  law,  let  to  mares,  other  than  his  own,  for  compensation, 
any  stallion  or  jackass.  Erery  license  to  the  owner  of  a  stallion  or 
jackass  shall  specify  the  name  of  such  stallion  or  jackass,  if  any  name 
has  been  giren.  A  license  to  the  owner  of  any  such  stallion  or  Jackass, 
for  any  county  or  corporation,  shall  be  good  for  twelve  dFbnths  from  its 
date,  and  shall  authorize  the  stallion  or  jackass  to  stand  in  any  county 
or  city  without  an  additional  license.  Any  persons  violating  the  provi- 
sions of  this  section  shall  pay  a  fine  of  not  less  than  thirty  dollars  nor 
more  than  fifty  dollars  for  each  offense.     (1916,  p.  232.) 

Sfic.  124.  Licensee  to  owners  of  stallions  and  Jackasses.— —For  letting 
to  mares  any  stallion  or  jackass  there  shall  be  paid  ten  dollars.  (1915, 
p.  232.) 

Sec.  125.  license  on  bolls. — ^Any  person  owning  a  bull  or  bulls  In 
this  State  may  apply  to  the  commissioner  of  the  revenue  of  the  district 
or  city  in  which  he  resides,  for  a  special  license  for  the  privilege  of  let- 
ting such  bull  or  bulls  to  cows  other  than  his  own,  which  tax  shall  be 
for  the  sum  of  two  dollars  and  fifty  cents  on  each  bull  so  licensed. 

Any  person  so  obtaining  said  license  shall  have  a  Hen  on  the  get  of  such 
bull  so  licensed  for  a  period  of  six  months  from  the  date  of  the  birth  of 
such  get  for  the  price  agreed  upon  between  him  and  the  owner  of  any 
such  cow  or  cows  served  by  such  bills.    (1916,  p.  232.) 

Sec.  126.  Agents  for  renting  houses. — Any  person  engaged  in  rent- 
ing houses,  farms,  or  other  real  estate  for  compensation  or  profit  shall 
be  deemed  to  be  an  agent  for  renting  houses,  and  when  licensed  as  such 
may  engage  not  only  In  renting  houses,  but  in  renting  any  real  estate; 
provided  that  administrators,  guardians,  executors,  and  other  fiduciaries 
shall  be  exempt  from  the  license  herein  required.  Any  person  engaged 
88  an  agent  for  renting  houses  as  aforesaid  without  a  license  shall  pay  a 
fine  of  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars  for 
each  offense.    (1916,  p.  232.) 

Sec.  127.  Ijioen.se  to  agents  for  renting  hoa8es.^Every  person  who 
shall  act  as  a^nt  for  the  renting  of  houses  in  cities  of  over  five  thousand 
inhabitants  shall  pay  the  sum  of  thirty  dollars,  and  in  towns  of  less  than 
five  thousand  Inhabitants,  or  in  any  one  county,  ten  dollars  for  the  privi- 
lege of  transacting  such  business.    (1916,  p.  232.) 

Sec.  128.  Labor  agents.— Any  person  who  solicits,  hires,  or  contracts 
with,  laborers,  male  or  female,  to  be  employed  by  persons  other  than 
himself,  and  every  agent  of  such  person,  except  as  provided  in  the  next 
following  section,  shall  be  deemed  to  be  a  labor  agent;  and  no  person 
shall  engage  in  such  business  without  having  first  obtained  license  there- 
for. Every  person  who  shall  without  a  license  conduct  business  as  a 
labor  agent,  shall  pay  a  fine  of  not  less  than  one  hundred  dollars  (|100), 
nor  more  than  five  hundred  dollars  ($500).    (1916.  p.  880.) 

A  person  employed  by  a  railroad  construction  company  as  a  day  laborer 
and  sent  to  a  city  to  employ  additional  labor,  and  who  hired  other  laborers 
and  was  Inducing  others  to  enter  the  service  of  the  construction  company, 
was  not  a  labor  agent  under  this  section.  Watts  v.  Com.,  106  Va.  851,  S,S 
S.   E.  223. 

Employment   agencies   regulated.   Code,   sections    1803-1806. 

Sec  129.  licenses  to  labor  agents.^Every  person  who  engages  in 
the  business  of  a  labor  agent  except  as  herelnbelow  provided,  shall  pay 
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annually  five  hundred  dollars  ($500)  for  the  purpose  of  transacting  the 
said  business,  but  before  any  such  license  shall  be  issued,  the  applicant 
shall  produce  a  certificate  from  the  corporation  court  of  the  city,  or  the 
circuit  court  of  the  county  in  which  such  labor  agent  proposes  to  bSTe 
bis  ofBce,  or  of  the  county  in  which  be  proposes  to  do  'business,  that  to 
the  personal  knowledge  of  the  judge  of  such  court,  or  from  the  informa- 
tion of  credible  witnesses  under  oath  before  such  court,  the  conrt  ii 
satisfied  that  the  applicant  Is  a  person  of  good  character  and  honest  de- 
meanor; provided,  that  labor  agents  in  cities  and  towns  of  the  Common- 
wealth who  have  and  keep  a  regular  ofHce  in  such  city  or  town,  and  wbo 
transact  all  their  business  in  such  office,  and  who  do  not  In  person  or 
by  agent  solicit,  or  hire  or  contract  with  laborers  outside  of  such  office, 
or  attempt  so  to  do,  except  by  written  or  telegraphic  or  telephonic  com- 
munication, shall  be  required  to  pay  annually  only  twenty-£Te  doUan 
($26)  license  tax  for  such  privilege,  and  the  license  so  paid  for  and  ob- 
tained shall  permit  all  the  employees  and  agents  of  such  person  vho 
assist  in  the  prosecution  of  such  work  in  such  office  only,  as  aforesaid, 
to  aid  therein.    (1916,  p.  880.) 

Sec.  180.  Persons  operating  laundries. — Every  person  who  operate* 
a  laundry  shall  pay  for  the  privilege  of  conducting  such  business;  if  it 
be  a  laundry,  operated  other  than  by  hand,  in  the  country  or  in  towns 
of  two  thousand  inhabitants  or  less,  five  dollars;  and  in  towns  and  cities 
of  over  two  thousand  and  not  over  five  thousand  inhabitants,  ten  doUan; 
and  in.  towns  and  cities  of  over  five  thousand  Inhabitants,  twenty-flve  dol- 
lars; and  If  it  be  a  hand  laundry  the  amount  to  be  paid  for  the  privi- 
lege shall  be  two  dollars  and  fifty  cents  in  the  country,  and  in  towns  of 
two  thousand  inhabitants  or  less,  and  in  towns  and  cities  of  over  t*» 
thousand  inhabitants  and  not  over  five  thousand  inhabitants,  five  dol- 
lars; and  in  towns  and  cities  of  over  five  thousand  inhabitants,  ten  id- 
lars.  Any  person  who  shall  without  a  license  conduct  such  boBinea* 
shall  be  subject  to  a  fine  of  not  less  than  ten  dollars  nor  more  than  flttr 
dollars.  But  nothing  in  this  act  shall  be  construed  to  Impose  a  license 
tax  upon  persons  who  wash  bed-clothing,  wearing  apparel,  and  so  forth, 
without  laundry  machinery,  and  who  do  not  keep  shops  or  other  reguhtf 
places  of  business  for  laundry  purposes.    (1914,  p.  487;   1915,  p.  23S.) 

Sec.  181.  Storage  and  imponndingv— No  pt^nov  »haU  without  a  li- 
cense authorized  by  law  keep  for  compensation  any  house,  yard,  or  lot 
for  storage  or  impounding  any  produce  wares  or  merchandise,  inelsding 
wood,  coal,  lumber,  guano,  marl,  or  other  commodities,  or  any  live  stock, 
or  make  demand  or  receive  in  any  manner  compensation  tor  storage  or 
Impounding.  Any  person  who  shall  demand  or  receive  compensation  for 
storage  or  impounding,  as  aforesaid,  or  who  shall  in  any  manner  violate 
the  provisions  of  this  section,  shall  pay  a  fine  of  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars  for  each  olfense.    (1915,  p.  2S2.) 

Sec  182.  licenses  for  Btamge  and  fanponndlng. — Every  person  who 
shall  keep  for  compensation  any'  house,  yard  or  lot  for  storage  or  wagon 
yard,  or  other  impounding,  shall  pay  a  sum  for  said  privilege,  to  be  grad- 
uated as  follows:  On  every  house,  the  sum  of  twenty-tfive  dollars,  except 
that  in  a  city  or  town  whose  population  exceeds  thirty  thousand  th* 
amount  to  be  paid  shall  be  fifty  dollars,  and  on  every  yard,  wagon  yarf 
or  lot,  ten  dollars;  provided,  that  nothing  shall  be  charged  for  this  privi- 
lece  when  the  compensation  to  the  owner  is  less  than  fifty  dollars  V^ 
annuln.    (1914.  p.  424;   1916.  d.  232.) 

Sec.  188.  livery  stables. — ^Any  person  who  keeps  a  stable  or  stalls 
in  which  horses  are  kept  at  livery  or  ted  or  at  which  horses  and  veIl^ 
cles  are  hired  for  compensation  by  the  proprietor,  shall  be  deemed  to 
keep  a  livery  stable;  and  no  person  shalli  without  a  license  anthoriied 
by  law,  keep  a  livery  stable;  but  this  section  shall  not  be  constmed  to 
prevent  the  keeper  of  a  licensed  ordinary  or  house  of  private  enterUln- 
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ment  from  feeding  the  horses  of  travelers  or  guests  stopping  at  such 
ordinary  or  house  of  private  entertainment.  Any  person  violating  the 
provisions  of  this  section  shall  pay  a  fine  of  not  less  than  thirty  dollars 
nor  more  than  one  hundred  dollars  lor  each  offense.     (1916,  p.  232.) 

8ec.  134.  Licenses  to  livery  stable  ke^ters. — ISvery  person  who  shall 
lieep  a  livery  stable  in  the  country,  and  in  towns  of  less  than  two  thou- 
sand inhat^tants,  shall  pay  the  sum  of  fifteen  dollars,  and  an  additional 
sum  of  fifty  cents  for  each  additional  stall  in  excess  of  twenty-five,  and 
In  towns  of  two  thousand  inhabitants  and  over,  be  shall  pay  twenty-five 
dollars,  and  an  additional  tax  of  fifty  cents  for  each  stall  therein.  And 
herein  shall  be  included  as  stalls  such  space  as  may  be  necessary  for  a 
horse  to  stand  and  in  which  a  horse  may  be  kept.  The  license  to  keep 
a  stable  by  the  proprietor  of  public  watering  places  and  other  places 
of  summer  resort,  or  any  other  person  at  such  places,  for  six  months  or 
less,  shall  be  one-half  of  the  sums  hereinbefore  specified.  Every  person, 
(or  tne  privilege  of  running  a  single  hack,  carriage,  cab  or  other  vehicla 
for  carrying  passengers  for  hire,  shall  pay  ten  dollars,  except  that  a 
license  of  two  dollars  and  fifty  cents  only  shall  be  imposed  on  persons 
running  such  conveyances  solely  in  the  country  or  in  towns  of  not  more 
than  one  thousand  inhabitants.  Every  person  who  shall  keep  a  feed 
stable  for  boarding  horses  for  compensation,  shall  pay  for  such  privilege 
five  aoliars  in  the  country  and  in  a  town  of  less  than  two  thousand  in- 
habitants, and  in  a  town  or  city  of  two  thousand  or  over  two  thousand 
inhabitants,  ten  dollars.  Every  person  tor  the  privilege  of  running  a 
conveyance  of  any  kind  for  transfer  of  baggage,  freight,  furniture,  or 
other  articles  of  merchandise  in  cities  and  towns  of  two  thousand  inhab- 
itants and  over,  shall  pay  for  each  one-horse  conveyance  the  sum  «f  two 
dollars  and  fifty  cents,  and  for  each  conveyance  of  two  horses  or  more, 
the  sum  of  five  dollars  on  each,  conveyance.    (1906,  p.  572;   1915,  232.) 

Sec  185.  Licenses  to  persons  selling  or  offering  to  sell  senlng  max 
chines  and  accessories. — First.  No  manufacturer  or  other  person,  whether 
he  be  licensed  as  a  peddler,  merchant  or  sample  merchant,  or  not,  shall 
canvass  any  county,  town  or  city,  for  the  purpose  of  selling  or  offering 
to  sell,  or  shall  actually  sell  or  deliver,  sewing  machines  and  accessories, 
unless  he  be  licensed  as  provided  in  this  section. 

Second.  Any  manufacturer  desiring  the  privilege  of  selling,  or  of- 
ferlne  to  sell,  or  of  selling  and  delivering  sewing  machines  manufactured 
bv  him  and  accessories  to  rowing  machines,  throughout  the  Common- 
wealth shall  apply  to  the  Auditor  of  Public  Accounts  for  a  license,  and 
It  shall  be  the  duty  of  the  Audltoi-  of  Public  Accounts,  upon  the  payment 
into  the  State  treasury  of  the  sum  of  two  hundred  dollars  tor  the  privi- 
lege of  transacting  such  business,  tc  grant  such  license,  and  such  pay- 
ment shall  be  In  lieu  of  any  additional  State,  county,  city  or  town  li- 
cense tax  or  levy. 

The  name  of  the  manufacturer  shall  be  stated  In  the  license  and  such 
license  shall  be  a  personal  privilege  to  the  manufacturer  to  whom  it  is 
granted,  and  shall  not  be  transferable,  but  any  one  representative  of  such 
manufacturer  can  sell  thereunder  for  the  said  manufacturer:  should 
such  manufacturer  desire  to  employ  more  than  one  representative,  such 
manufacturer  so  licensed  may  obtain  from  the  Auditor  of  Public  Ac- 
counts separate  certificates  for  as  many  agents  as  he  may  desire  to  em- 
ploy in  selling  and  offering  to  sell,  or  selling  and  delivering  sewing  ma- 
chines manufactured  by  him.  and  accessories  to  sewing  machines,  upon 
the  payment  of  five  dollars  into  the  State  treasury  for  each  certificate, 
and  such  certificate  shall  state  the  name  of  the  manufacturer,  and  shall 
entitle  such  agent  to  sell,  or  offer  to  sell,  or  to  sell  and  deliver,  sewing 
machines  manufactured  by  such  manufacturer  and  accessories  to  sewing 
machines  throughout  the  Commonwealth,  without  the  payment  of  any 
additional  State,  county,  city  or  town  tax  «r  lew 

Any  licensed  merchant  may  sell,  or  offer  to  sell,  or  to  sell  and  de- 
liver, at  his  regrnlar  place  of  business  under  his  merchant's  license,  with- 
out the  payment  of  any  additional  State,  county,  city  or  town  license  tax 
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or  levy,  sewing  machines  purchased  by  him  from  any  manutactnrer  of 
such  sewing-  machines  who  has  taken  out  a  license  to  sell  sewing  ma- 
chines of  his  manufacture,  and  accessories  to  sewing  machines  tbrougtt- 
out  the  Commonwealth;  but  such  merchant,  If  he  desire  to  sell,  or  offer 
to  sell,  or  to  sell  and  deliver,  at  any  place  other  than  at  his  regular  place 
of  business,  the  sewing  machines  purchased  by  him  from  a  manufacturer 
who  has  been  licensed  as  herelnl>efore  provided,  shall  obtain  a  certificate 
from  the  Auditor  of  Public  Accounts,  and  shall  pay  into  the  State  treas- 
ury therefor  the  sum  of  five  dollars  and  he  shall  also  in  like  manner  pay 
five  dollars  for  a  certificate  for  each  person  in  his  employment  engaged 
in  selling  or  offering  to  sell,  or  in  selling  and  delivering,  elsewhere  than 
at  his  regular  place  of  business,  the  said  sewing  machines,  and  acces- 
sories to  sewing  machines,  and  such  payment  shall  be  in  lieu  of  any 
additional  State,  county,  city  or  town  license  tax  or  levy. 

Any  person  other  than  a  licensed  merchant  or  manufacturer,  may 
sell,  or  offer  to  sell,  or  sell  and  deliver,  throughout  the  Commonwealth 
sewing  machines  purchased  by  him  from  any  manufacturer  of  such  sew- 
ing machines,  who  has  taken  out  a  license  to  sell  sewing  machines  ot 
his  manufacture,  and  accessories  to  sewing  machines,  throughout  the 
Commonwealth;  provided,  he  obtain  a  certificate  from  the  Auditor  ol 
Public  Accounts  and  pay  into  the  treasury  of  the  State  the  sum  of  fire 
dollars,  and  such  payment  shall  be  in  lieu  of  any  additional  State,  county, 
city,  or  town  license  tax  or  levy. 

Third.  Any  person  other  than  those  licensed  under  the  foregoing 
section  desiring  the  privilege  of  canvassing  any  county  or  city,  for  the 
purpose  of  selling  or  offering  to  sell  sewing  machines  and  accessories, 
shall  apply  to  one  of  the  commissioners  of  the  revenue  for  such  county 
or  city  tor  such  license;  and  upon  the  granting  of  such  license,  and  the 
payment  of  twenty  dollars  to  the  treasurer  of  each  county  or  city,  he 
shall  have  the  privilege  of  selling,  offering  to  sell,  and  ot  selling  and 
delivering  sewing  machines  and  accessories  of  any  manufacturer  in  such 
county  or  city.  Any  such  person  so  licensed  may  obtain  the  like  privi- 
lege In  any  other  county  or  city  upon  the  production  to  one  of  the  com- 
missioners ot  the  revenue  of  such  other  county  or  city  of  his  license  to 
sell  as  aforesaid,  and  upon  the  payment  of  the  sum  of  ten  dollars  to  the 
treasurer  of  such  other  county  or  city.  Such  license  shall  be  a  pertonal 
privilege,  and  shall  not  be  transferable;  but  no  separate  license  shall  be 
required  to  be  obtained  by  any  person  licensed  under  this  section  in  order 
to  amhorize  such  person  to  sell  the  said  accessories  of  any  manufucturer. 

Fourth.  There  shall  be  no  abatement  from  the  said  sum  to  be  paid 
tor  the  license  to  sell  sewing  machines  or  accessories,  if  the  same  be  exer- 
cised for  less  than  one  year.  All  licenses  issued  under  this  section  shall 
expire  on  the  thirtieth  day  of  April  next  after  the  date  of  their  issue. 

Fifth.  Any  manufacturer,  person,  or  agent  selling,  or  offering  to  sell, 
or  taking  orders  for  the  sale  of  sewing  machines  or  accessories,  with- 
out having  obtained  the  license  or  certificate  hereinbefore  required,  shall 
be  deemed  guilty  of  misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dol- 
lars, one-half  of  every  such  fine  to  go  to  the  informer. 

Sixth.  Nothing  in  this  section  shall  prevent  licensed  auctioneers  or 
officers  of  the  law,  under  legal  process,  from  selling  second-hand  sewhig 
machines,  nor  prevent  any  person  licensed  under  this  section  from  deal- 
ing in  second-hand  sewing  machines  of  any  manufacture  which  have 
become  second-hand  by  having  been  sold  and  used  in  this  State  preTions 
to  the  passage  of  this  act,  or  those  which  may  become  second-hand  mi- 
chines  after  having  been  sold  under  the  provisions  of  this  section.  (1915. 
p.  232.) 

Except  as  required  by  this  section  no  merchant's  license  Is  required  of 
a  manufacturer,  whether  resident  or  non-resident,  upon  articles  manu- 
factured by  him.  Morris  &  Co.  v.  Cora.,  116  Va.  912,  88  S.  E.  408.  See  present 
section  46  of  tax  bill  and  notes. 

Sec.  186.  Agents  for  the  sale  of  mannfactared  Impieinents  or  ■»■ 
chines  by  retail  other  than  sewing  machines, — Any  person  who  shall  sell, 
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or  offer  tor  sale,  manufactured  implements  or  machines  by  retail,  or 
take  orders  tlieretor  on  commission  or  otUerwlae,  other  than  sewing 
machines,  unless  he  be  the  owner  thereof,  or  a  duly  licensed  merchant, 
at  his  regular  place  of  business,  who  shall  have  paid  a  license  tix  amount- 
ing to  as  much  as  fifteen  dollars  shall  be  deemed  to  be  an  agent  for 
the  sale  of  manufactured  articles,  and  shall  not  act  as  such  without  taking 
out  a  license  therefor.  No  such  persop  shall,  under  his  license  as  such, 
sell,  or  offer  to  sell,  such  articles  through  the  agency  of  another;  but  a 
separate  license  shall  be  required  for  any  agent  or  employee  who  may 
sell,  or  offer  to  sell,  such  articles  for  another.  For  any  violation  of  this 
section  the  person  offending  shall  pay  a  fine  of  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars  for  each  offense.    (1916,  p.  232.) 

Sec.  187.  liicense  to  agents  for  the  sale  of  manufactured  implements 
or  machines  by  retail  other  than  sewing  machines. — Every  agent  for  the 
sale  of  manufactured  implements  or  machines,  other  than  sewing  ma- 
chines, shall  pay  for  the  privilege  of  transacting  such  business  the  sum 
of  fifteen  dollars,  and  this  shall  give  the  party  licensed  under  this  sec- 
tion the  right  to  sell  the  same  within  the  county  or  city  in  which  he 
shall  take  out  his  license;  and  if  he  shall  sell,  or  offer  to  sell,  the  same 
in  any  other  county  or  city  of  the  State,  he  shall  pay  an  additional  sum 
of  ten  dollars  in  each  county  or  city  where  he  may  sell,  or  offer  to  sell, 
the  same;  provided,  that  any  person  who  shall  pay  an  annual  tax  to  the 
Commonwealth  upon  capital  actually  employed  by  him  in  the  manufac- 
ture of  the  articles  or  machines  mentioned  in  this  section  of  not  less  than 
thirty  dollars  per  annum,  may  without  any  further  sum  being  paid  for 
the  privilege  by  himself  or  his  agent,  employ  agents  to  sell  said  articles 
or  machines  manufactured  by  him  in  any  of  the  counties  or  cities  of  the 
State;  and  the  certificate  of  the  treasurer  of  the  county  or  city  in  which 
said  tax  shall  be  paid  by  such  person  on  the  capital  so  employed  by  him 
In  the  manufacture  of  such  articles  or  machines  shall  be  evidence  of  the 
fact  of  such  payment.    (1916,  p.  232.) 

Sec.  188.  License  tax  on  peddlers  of  mannfactnred  Implements  and 
machines  other  than  sewing  machines,  tuid  on  peddlers  of  cooking  stoves 
and  ranges  and  clocks. — Every  person  engaged  in  peddling  manufactured 
implements  or  machines,  other  than  sewing  machines,  shall  pay  for  the 
privilege  of  transacting  such  business  the  sum  of  two  hundred  dollars; 
and  this  shall  give  to  such  peddlers  the  right  to  sell  the  same  within  the 
county  or  city  in  which  he  shall  take  out  his  license,  and  it  he  shall  sell, 
or  offer  to  sell,  the  same  in  any  other  county  or  city  in  this  State,  he  shall 
pay  an  additional  sum  of  one  hundred  dollars  in  each  county  or  city 
where  he  may  sell  or  offer  to  sell  the  same. 

Every  peddler  of  cooking  stoves  or  ranges,  and  every  peddler  of 
clocks,  shall  pay  tor  the  privilege  of  engaging  in  such  business  the  sum 
of  five  hundred  dollars,  and  this  shall  give  to  such  peddler  the  right  to 
sell  the  same  within  the  county  or  citj  in  which  he  shall  take  out  his 
license;  and  if  he  shall  sell,  or  offer  to  sell,  in  any  other  county  or  city 
of  the  State,  he  shall  pay  an  additional  sum  of  three  hundred  dollars  In 
each  county  or  city  where  he  may  sell  or  offer  to  sell  the  same;  pro- 
vided, that  any  person  selling  clocks,  stoves  and  ranges  under  a  mer- 
chant's license  and  delivering  the  same  shall  be  deemed  a  peddler  under 
the  provisions  of  this  act  and  subject  to  the  requirements  and  penalties 
hereinbefore  Imposed.    (1916,  p.  232.) 

Sec.  189.  License  <m  slot  macliines.— Any  person,  firm  or  corpora- 
tion, having  on  a  street,  alley  or  other  place  in  any  city  or  town,  or  on 
any  public  road  in  any  county,  or  in  shops,  stores,  hotels,  boarding 
houses,  depots,  puhlic  or  private  rooms  or  any  other  place  anywhere 
in  the  State  of  Virginia,  a  slot  machine  of  any  description,  into  which 
are  dropped  pennies  or  nickels  or  coins  of  other  denominations  to  dis- 
pose of  chewing  gum  or  other  articles  of  merchandise  or  for  the  pur- 
pose of  operating  musical  or  other  devices  that  operate  on  the  nickel-in- 
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the-slot  principle,  used  tor  gain,  except  as  a  pay  telephone,  shall  pay 
for  every  such  slot  machine  or  musical  or  other  device,  as  the  case  ma; 
be,  a  State  license  tax  of  ten  dollars  per  year  tor  the  use  and  benefit  of 
the  State;  except  such  vending  machines  as  are  used  solely  tor  the  sale 
of  agricaltural  products  or  cigars,  on  which  shall  be  levied  a  State  licenM 
tax  of  three  dollars  per  year  for  each  machine;  except  also  weighing 
machines  and  machines  used  solely  for  the  purpose  of  selling  shoe-striiigs, 
on  which  shall  be  levied  a  State  license  tax  of  two  dollars  per  year  for 
each  machine;  and  except  also  automatic  baggage  or  parcel  checking 
machines  or  receptacles,  which  are  used  for  the  storage  of  baggage  or 
parcels  of  any  character,  on  which  there  shall  be  levied  a  State  license 
tax  of  twenty-five  cents  per  year  for  each  receptacle  that  is  operated 
on  the  coin-in-the-slot  principle;  provided,  however,  that  notlilng  con- 
tained in  this  section  shall  be  construed  as  permitting  any  such  penon, 
firm  or  corporation  to  keep,  maintain,  exhibit  or  operate  any  slot  ma- 
chine or  other  device,  in  the  operation  of  which  cigarettes  or  intoxicating 
liquors  are  disposed  of  or  in  which  the  element  of  chance  enters,  and 
it  shall  not  be  lawful  tor  any  commissioner  of  the  revenue  or  other  offi- 
cer to  issue  a  State  license  under  this  section  to  any  such  person,  firm 
or  corporation  for  (he  keeping,  maintaining,  exhibiting  or  operating  of 
any  slot  machine  or  other  device,  in  the  operation  of  which  cigarettes 
ot  intoxicating  liquors  are  disposed  of  or  in  which  the  element  of  chance 
enters,  the  intent  of  this  section  being  to  license  only  those  machinei 
or  devices,  in  the  operation  of  which  the  element  ot  chance  does  not 
«nter,  and  which  are  not  used  to  dispose  of  cigarettes  or  intoxicating 
liquors;  and  provided,  further,  that  this  section  shall  not  apply  to  any 
merchant,  who  has  paid  a  merchant's  license  tax  and  who  uses  such  slot 
machine  simply  tor  the  purpose  of  making  sales  ot  his  goods  and  mer- 
chandise and  to  be  used  inside  of  his  place  ot  business;  nor  shall  this 
section  apply  to  slot  machines  that  are  used  for  the  purpose  of  selling 
individual  sanitary  drinking  cups  or  sanitary  drinking  cups  and  natural 
water  at  one  cent. 

Any  person,  firm  or  corporation  having  any  such  machine  or  otlier 
device  and  falling  to  procure  a  State  license  therefor,  shall  be  subject  to 
a  fine  of  not  less  than  twenty  dollars  nor  more  than  fifty  dollars  tor 
each  ottense  and  such  machine  or  other  device  shall  become  forfeited  to 
the  Commonwealth.  (1906,  p.  512;  1912,  p.  462;  1914,  p.  411;  1915, 
p.  118.) 

Sec.  140.  L4cense  on  dealers  in  pistols,  dliks  or  boivle  knives'— J'o 
person,  firm,  or  corporation,  shall  sell  pistols,  dirks  or  bowie  knives 
without  having  first  procured  a  license  therefor. 

Every  person,  firm,  or  corporation  engaged  in  the  business  of  selling 
pistols,  dirks,  or  bowie  knives,  or  who  may  hereafter  engage  in  said 
business,  shall  pay  for  the  privilege  ot  transacting  said  business  a  special 
license  tax  in  the  sum  ot  twenty  dollars  per  annum,  and  no  such  license 
shall  be  issued  for  any  period  less  than  one  year,  nor  shall  there  be 
any  abatement  In  any  Instance  ot  the  tax  upon  such  license  by  reason  ot 
the  tact  that  the  person  or  persons  so  licensed  shall  have  exercised  such 
license  calling  tor  a  period  of  less  than  one  year.  Any  person  sellins 
pistols,  dirks,  or  bowie  knives  contrary  to  the  provisions  hereof,  or  who 
shall  in  any  manner  violate  the  same,  shall  be  guilty  ot  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  not  less  than  twenty-five  dol- 
lars nor  more  than  fifty  dollars  for  each  offense.    (1916,  p.  232.) 

It  was  not  the  purpose  or  effect  of  this  section  to  give  to  every  pereon 
who  paid  the  tax  and  obtained  a  license  the  rigrht  to  carry  on  euch  buaineu, 
notwithstandlner  any  police  regulations  which  might  otherwise  lawfully  be 
made  for  the  good  grovernment  of  a  city  or  town;  and  an  ordinance  of  tb« 
city  of  Richmond,  making  it  unlawful  for  any  licensed  pawnbroker  to  d««l 
In  pistols,  etc..  Is  not  in  conflict  herewith.  Slaner  Bros.  v.  Hawkins,  llS  Vs. 
47.   78   S.   K.   479.  ^ 

Sec.  141.     license  tax  apon  gypeles,  etc.    (1915,  p.  2S2.) 
(Repealed,    1918,    page    264,    which    act    also    prohibits    "any    company  of 
gypsies,    or   other   strolling   companies   ot    persons,    to    receive    compeuMUon 
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or  reward  for  pretendingr  to  tell  fortunes  or  to  practice  any  so-called  magic 
art."     A  violation  of  the  act  is  made  a  misdemeanor.) 

Sec.  14a.     Social  dob  llcenae. 

CRepealed,  1908,   page  275.) 

As  this  act  stood  before  It  was  repealed  It  was  declared  not  to  be  special 
legislation  within  the  meaning  of  the  Constitution,  and  in  so  far  as  it  con- 
flicted with  section  1042  of  the  Code  of  18?7,  it  prevailed,  as  it  was  enacted 
subsequently  to  that  section.  Norfolk  v.  Board  of  Trade,  109  Va.  353,  63 
S.  E.  987. 

General  ProvlsloMs. 

Sec  14A.  Tax  on  each  business  engaged  in.— When  any  incorporated 
company,  firm  or  person  is  engaged  in  more  than  one  business,  which  is 
made  by  the  provisions  of  this  act  subject  to  taxation,  such  incorporated 
company,  Arm  or  person  shall  pay  the  tax  provided  by  law  on  each  branch 
of  its  or  her  business. 

Partnership  property  not  otherwise  taxed  is  to  be  taxed  In  the  county  or 
city  where  the  partnership  business  is  or  was  conducted;  and  where  the 
partnership  carries  on  separate  and  distinct  businesses,  both  as  to  the  capital 
and  conduct,  in  difterent  counties  or  cities,  then  the  partnership  property  in 
each  of  said  businesses  Is  to  be  taxed  in  the  county  or  city  in  which  it  is 
or  was.     Com.  v.  Schmelz,  114  Va.  3t4,  76  S.  B.  905. 

Under  the  provisions  of  the  Code  and  tax  bill,  a  partnership  is,  for  the 
purposes  of  taxation,  treated  as  an  entity.  The  Arm  and  not  the  individual 
members  are  considered  as  the  owners  of  the  partnership  property.  Com. 
V.   Schmelx.    114   Va.    364,   76   S.   E.   905. 

Cited  in  Old  Dominion  Steamship  Co.  v.   Virginia,  198  U.  S.   301. 

Sec.  144.  Aggrieved  corxtoratlon  may  a^ieal;  penalty  for  failure  to 
make  report;  duty  of  the  Corporation  CkxmnUgsion;  penalty  for  failure  to 
pay  taxes. — Any  corporation,  except  as  otherwise  expressly  provided  In 
this  act,  feeling  aggrieved  by  the  assessment  made  by  the  State  Corpora- 
tion Commission  of  its  property,  leglstratlon  fee,  or  franchise  tax  under 
the  provisions  of  this  act  may  have  such  right  of  appeal  as  may  be  pro- 
vided by  law. 

Every  such  company,  corporation,  Arm,  or  person  which  shall  fail  to 
make  the  reports  required  In  tbe  preceding  sections  within  the  time 
prescribed,  shall,  unless  a  different  penalty  is  hereinbefore  prescribed 
for  such  failure,  be  liable  to  a  fine  of  not  less  than  five  hundred  dollars, 
nor  more  than  two  thousand  five  hundred  dollars.  The  said  fine  to  be 
imposed  and  judgment  entered  therefor  by  the  State  Corporation  Com- 
mission, after  thirty  days'  notice  to  any  such  defaulting  corporation  to 
appear  before  said  commission  and  show  cause,  if  any,  against  tbe  im- 
position of  such  fine,  subject  to  appeal  to  the  Supreme  Court  of  Appeals 
of  "Virginia. 

It  shall  be  the  duty  of  the  State  Corporation  Commission  to  prepare 
and  furnish  to  the  several  corporations  required  to  make  reports  under 
this  act  forms  for  such  reports,  which  said  corporation  shall  use  In 
making  the  reports  required  of  them. 

Any  such  company,  corporation,  firm  or  person  required  by  this  act 
to  pay  its  registration  fee  or  its  or  his  taxes,  or  both  directly  into  the 
State  treasury,  failing  to  pay  said  taxes  or  registration  fee,  or  both, 
into  the  treasury  within  the  time  prescribed  shall  incur  a  penalty  there- 
on of  five  per  centum,  which  shall  be  added  to  tbe  amount  of  said  taxes 
or  registration  fee,  or  both.  The  Auditor  of  Public  Accounts  shall  de- 
liver a  bill  for  said  taxes  or  registration  fee,  or  both,  and  penalty,  to 
the  treasurer  of  any  county  or  city  In  which  the  company,  corporation, 
Arm  or  person  may  have  any  property  belonging  to  It  or  him,  and  said 
bill  shall  have  the  force  and  effect  of  an  execution  In  favor  of  the  Com- 
monwealth. 

The  Treasurer  may  distrain  or  levy  upon,  and  sell,  any  real  or  per- 
sonal property  of  such  company,  corporation,  firm  or  person,  and  shall 
pay  the  amount  of  the  bill  Into  the  treasury  within  ten  days  after  he 
has  collected  the  same. 

The  treasurer  shall  be  responsible  on  his  ofiRclal  bond  for  the  amount 
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ot  such  bill;  provided,  however,  If  the  amount  of  the  bill  exceed  one- 
half  of  the  penal  sum  of  the  ofiQcial  bond  of  such  treasurer,  the  Auditor 
ot  Public  Accounts  shall  require  the  treasurer  to  whom  such  bill  is 
delivered  to  execute  a  bond  In  the  penalty  of  double  the  amount  of  ttie 
bill  placed  in  bis  hands  for  collection,  with  security,  to  be  approved  by 
him,  conditioned  tor  the  taithful  discharge  of  his  duty  in  collecting  and 
paying  into  the  treasury  the  amount  of  such  bill.  The  compenaatloD 
of  such  treasurer  for  collecting  and  paying  into  the  treasury  said  bill 
shall  be  five  per  centum  of  the  aggregate  ot  said  bill,  and  shall  be  paid 
by  such  corporation,  company,  firm  or  person.    (1910,  p.  230.) 

Seo.  14S.  School  taxes  to  be  separately  assessed  and  paid  Is  moMgr.^- 

All  taxes  assessed  on  property,  real  or  personal,  by  this  act,  and  by  It 
dedicated  to  the  maintenance  of  the  public  free  schools  of  this  State, 
shall  be  paid  and  collected  only  In  lawful  money  of  the  United  States, 
and  shall  be  paid  into  the  treasury  to  the  credit  ot  the  tree  school  fund, 
and  shall  be  used  tor  no  other  purposes  whatsoever.  And  to  this  end 
the  Auditor  ot  Public  Accounts  shall  have  the  books  of  the  conunlssioner 
of  the  revenue  prepared  with  reference  to  the  separate  assessment* 
and  collection  of  said  school  tax,  and  the  treasurers  of  the  several  coan- 
ties  and  cities  of  the  Commonwealth  shall  have  the  tax  bills  in  tbdr 
respective  counties  and  cities  so  made  out  as  to  specify  the  amonnt  ot 
tax  due  from  each  taxpayer  to  the  said  public  tree  school  fund,  inclad- 
Ing  the  capitation  tax  and  school  taxes  of  whatever  kind  or  nature,  and 
to  keep  said  capitation  tax  and  school  taxes  separate  and  distinct  troD 
all  other  taxes  or  revenue  so  collected  by  him  and  forward  the  tame 
thus  separate  and  distinct  to  the  Auditor  of  Public  Accounts,  vUch 
shall  be  kept  separate  and  distinct  by  him  from  all  other  taxes  or  reve- 
nues until  paid  the  public  free  schools. 

Sec  146.  Inoonsisteiit  acts  r^ealed. — All  acts  and  parts  of  acts  In- 
consistent with  the  provisions  ot  this  act  are  hereby  repealed. 

References  are  grlven  to  the  foUowInK  acts  relating  to  taxation  pi<«o 
at   the   session   of   1918,   which  acts  are  not  amendatory  of  the  tax  bill: 

An  act  to  raise  additional  revenue  for  the  support  of  the  Kovernment 
(Acts  1918,   page  683.) 

An  act  to  raise  revenue  for  the  support  of  the  government  and  to  ap- 
propriate money  for  the  construction  of  roads  and  projects  comprised  '■> 
the  State  Highway  System,  and  to  provide  for  an  additional  fund  for  tb< 
maintenance  of  public  free  schools  of  primary  and  grammar  grades,  from 
the  first  to  the  seventh,  inclusive,  and  to  provide  for  the  prevention  and 
eradication  of  tuberculosis  among  the  people  of  this  State,  and  to  extend 
the   work   of   the   State   Board   of   Health.      (Acts   1918,    page   569.) 

An  act  to  regulate  the  business  of  itinerant  vendors  and  Itinerant  auc- 
tioneers, prescribing  a  specific  license  therefor  and  providing  penalties  for  « 
violation   thereof.    (Acta  1918,   page  490.) 

Uniform  small   loan  law.    (,VcU   i918,  page   662.) 

An  p.ct  to  authorlre  boards  of  supervisors  to  remit  certain  classes  w 
local  taxes  upon  certain  steam  railways  operating  at  d.  loss.  (Acts  I"». 
page  326.)  .    ._, 

An  act  for  the  relief  of  all  taxpayers  In  the  State  whose  lands  during 
the  year  1917  were  taken  or  acquired  by  the  United  States,  or  shall  be  «« 
taken    or   acquired    In    any    year   subsequent    to    the    year    1917.      (Acts  "'& 

'^^Clted^but  not  construed  In  Shlflett  v.  Grlmsley,  104  Va.  426,  51  S.  E.  ««• 
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References  are  made  to  Sections  of  the  Code, 
Except  \\  here  Otherwise  Indicated 


Sec. 
ABANDONMBNT 

As  ground   for  divorce    5103 

— from    bed    and    board 6104 

Curtesy     barred    by 6140 

Of  person   with  smallpox,   on 

shore     4399 

ABATBMBNT 

See    also    "Plea    !■    AkatemeBt") 
xpicadlBK^I    oRcWval" 

Of  compensation  for  taking 
school    census    663 

Of  dam  obstructiner  navlga- 
tion  or  passage  of 
Ash     357«.  3577 

Of  wharf,  pier  or  bulkhead 
obstructing    navigation    ...1997 

Of  actions,  death  of  Joint  de- 
fendant or  change  of 
parties    <16S 

^-effect  of  marriage  of  female 
plaintiff   or   defendant    ....6166 

— effect  of  death  when  parties 
in  equity  more  than  thirty. 6173 

Of  suit,  effect  on  limita- 
tion      6826 

Of  action  for  death  by  wrong- 
ful act,  effect  on  limita- 
tion      6787 

— when  not  to  abate  6790 

Action  of  detinue,  proceeding 
to  take  posse&sion  from  de- 
fendant     6800 

By  termination  of  office  of 
visitors  of  Virginia  Normal 
and  Industrial  Institute 948 

Substitution  of  plaintiff  in 
suit  to  abate  house  of  pros- 
titution     1623 

In  mandamus  against  super- 
visors or  counclU  to  com- 
pel erection  or  repair  of  Jail 
or  courthouse,  defendant 
going  out  of  office    2866 

— notice  to   successors    2866 

Suit  to  sell  real  estate  of  In- 
fant or  Insane  person,  by 
death    of    party    6386 

— to  sell  estate  held  In  trust. 6336 

Right  of  plaintiff  In  eject- 
ment expiring  before  trial  .'6479 

Of  suit  to  recover  dower  by 
death  of  party,  recovery  by 
or  agaln&t  personal  repre- 
sentative      5127 

Actions  against  corporation, 
by   dissolution    3815 

— by  new  charter  to     3811 

Suit  against  unincorporated 
carrier,    for   failure  to  Join 

partner    8931 

Death  of  plaintiff,  action 
brought  to  recover  debt  due 
State    2612 

Change  of  time  or  place  of 
sitting,   or   failure   of  court 

to   sit    not    to   cause    6971 

Grounds  for,  want  of  Juris- 
diction      610R 

— want    of   form    60S5 

— non-Joinder  or  mls-Jolnder 
not  ground  for 6102 

— misnomer  as  6101 


Rec. 


ADATBMBNT — Con. 

Public  nuisance,  on  complaint 
of  health  officer 1618,  1619 

— of  citisens   1620 

— house    of  prostitution    1526 

— unauthorised  use  of  street. 3024 

— by   cities   and   towns    3030 

ABATTOIR 

See  .  '•Slaaskter'haaM" 
ABDUCTION 

For  purpose  of  defilement, 
punishment 4411 

— subsequent  marriage  of 
parties     4413 

— limitation    of    prosecutions.  4413 

— evidence    4413 

Inmate   of   State    ho&pttal 4412 

ABORTION 

Attempt  to  produce,  punish- 
ment      4401 

— limitation    of    prosecution.  .4768 

Encouraging  or  prompting  by 
lecture,   advertisement,  etc. 4401 
ABSCONDING    DEBTOR 

Attachment   6379 

Capias  ad  responden- 
dum      6419-8435 

Party  to  proceeding  for  en- 
forcement of  mechanic's 
lien     6442 

Limitation  on  claim  against.  .6826 
.4B8BNT  VOTBRS 

See  also  xBleettoas" 

In  general    202,   220 

May   vote   when    203 

Notice  of  intention  to  vote, 
when  and  to  whom  given..   203 

Application  for  ballot,  how 
forwarded    204 

— effect  of  failure  to  regis- 
ter         304 

Return  envelope,  how  directed 
when  voter  out  of  Jurisdic- 
tion  of   United   States 205 

— when  voter  In  army  or 
navy    206 

When  envelope  containing 
ballot  to  be  opened.  ..  .206.   310 

Opening  envelope,  marking 
and  returning  ballot. ..  .206,  210 

— when  voter  Is  out  of  Juris- 
diction of  the  United 
States    207,   210  . 

— when  voter  is  In  army  or 
navy     207,    210 

Certificate  of  registration, 
form    of    209 

Sealed  ballot,  called,  checked 
and     deposited     in     regular 

box     216 

Empty  envelope,  applications, 
and  rejected  ballots,  dis- 
position   of 217 

Electoral     board     to     furnish 

ballots  to  registrars   212 

Fee,  of  registrar 218 

— posting  notices    218 

Judge  of  election  to  open  box 

containing    ballots     216 

Registrar — duties  of  on  re- 
ceipt of  application  for 
ballot     208 
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Sec. 
ABSICNT  VOTERS — C»B. 

— book  kept  by   2«S    ■ 

— certificate    made    and    for- 
warded by  registered  mall.   208 
— what   to  enclose  In  letter. .   208 
— return    of    unused    ballots..    212 
— list  of  names  of  voters  fur- 
nished   with    ballots    212 

— deposit  of  return  ballot  by.   213 
— list  of  voters  who  have  ap- 
plied for  ballots   214 

— returned   ballots    214 

— copy    posted    214 

— delivered   to  judgre  of  elec- 
tion        215 

— to    deliver    box    contalninir 
ballots   to  judse  of  election. 21S 

Postmaster,    duties    of    210 

Consular    oflloer.    duties   of...    210 
Army  and  navy  otBcer,  duties 

of     210 

Offenses,    penalties    for 219 

Utsquallflcatlon     from     fran- 
chise         219 

Dlsqualiflcadon   from   holding 

office    219 

AR.HINTBB 

See   xiatoxiciitiiiic  mmora** 

As   ardent   spirits    4581 

ABSTRACTS 

Of     Jndtrraents,     recorded     in 

•  ludgrment    docket    3S93 

— of  executions    3393 

Of     Justice's     judgment      re- 
turned  to  clerk  of  court... 6030 

— ^justice    to    deliver    «025 

Of  Judgment,  docketing. S461.  64*3 
— of      United      States      courts 

6461.  6462 

— Indexing     6464 

ABVSIVB  LANGUAGE 

Punishment    4536 

Over   telephone,    punishment. 4669 
ABl'TTING  OWNBRS 

Assessment      of      damage      to 
caused   by  grading   street. 

3036-3039 
Assessments      for     local     Im- 
provements      3067-3071 

— Virginia  Constitution.   9  170 

Rights     In     abandoned     road 

when      line      of      turnpike 

changed     4090 

ACADBMIRS 

Maps     and     books     furnished 

to     356 

Property     of.     exempt     from 

taxation    2272.  2301 

—Virginia   Constitution.    {    183 
Gifts   to.   Inheritance   tax   on. 2272 
Burning   or   destroying,    pun- 
ishment      4430 

.4CCBPTANCBS 

See  «N»«rottaMe  iBatmmeBtw" 
By  bank   or  trust   company.  .4112 
ACCBSSORIES 

Seconds    In    duels    4417 

To  prlae  fights   4427 

To    fights    between    men    and 

animals 4427 

Punishment     4764 

Who   deemed   accessory   after 

the    fart    4765 

How     indicted     4766 

When    and    where    tried. 4786 

ACCIDENTS 

Transportation  llne.s.  Investi- 
gation by  State  Corpora- 
tion   Commission    37J7 


Ar<-1DB->TS — Cob. 

On  railroad,  report  of  to 
State  Corporation  Commis- 
sion      M8S 

.\CCIDBNT        UfSDRANCK      COM- 
PANY 
See  also  ''laaaniBee" 
Payments  to  policy  holder  not 
subject  to  garnishment,  at- 
tachment,  distress  or  exe- 
cution      411' 

Not    to    engage    In    banking 

business    4!4t 

Policy,  form  filed  with  Com- 
missioner  of   Insurance.... «15 

— type  In  which  printed 43)5 

— required    provisions  of 4J1» 

— prohibited   provisions  ln...4J1« 
— permissible   provisions  in.. 4311 
— not   conforming  to  require- 
ments,  validity   of   431T 

— when  not  applicable.. 431J.  43!I 
— penalties,       rievocatlon     of 

license     *"* 

Statement  filed  with  Commis- 
sioner   of    lAsurance,  wh»t 

to   show    4«!-43« 

— reserves      for     outstanding 

losses     «« 

— unallocated    iMtyments,  how 

distributed    «» 

— Indebtedness  for  outstsnd- 
Ing      losses,      how     deter- 

mined    "•' 

— by  corporation  which  has 
been    issuing    policies   le»' 

than  ten  years  "-' 

ACCOSIAC    COUNTY 

Clerks     of     courts.     Virginia 

Constitution    Schedule,  }   » 

Ferries  to   Norfolk,  Hampton 

and    Torktown    *"" 

— not  to  interfere  with  North- 
ampton county  ferries !•« 

—special  ferry  to  Norfolk.. JJj; 
— operating  without  license.. !«■ 
Hauling  seines  and  ««"'"*„„ 
traps  In  waters  of  for  fish. Jin 
Fishing        within       reifularly 

hauled   fishing   landing '"• 

Taking  oysters,  crabs,  clams 
or  shells  with  rakes  of 
scrapes,    penalty    •••••••V«4< 

Oysters,    culling """  ill? 

(?ame   laws   in    ;'" 

How     funds     from    '""''"'„« 

licenses    disposed  of '" 

tJsc      of     oyster     scrape    or 

dredge  In,  permit  " 

Seed  oysters,  license  to  '^"^.m 

from     JL. 

Terrapins,   taking,   penalty--  JJ?. 

— disturbing   eggs    JUj 

— forfeiture  of  boats  "" 

Commonwealth's        *"*      '«M 

fees    ,•■•;; 

Waters  in,  obstructlnj  to""- 
tngs     by     throwing    W"",,.! 

shells  Into    " 

ACCORD    AND    SATIsrACT"*" 
See    also    "CwB^rB^tas"     , 
Discharge  of  liability  totmf- 

demeanor  by    "     J-o 

Debt    extinguished   by "" 

ACCOUNTS   AND  ACCOinm*" 
Of  state  officers,  examlnatloj 
by    auditing    committee  »' 
Oeneral        Assembly,      ** 
Const.,   I   68  , 

— bv  Governor,  Va.  Const--  i 
74 
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ACCOITStTS     AND     ACCOUNTING— 
C«m.  ' 

County  and  city  officers, 
examination  of,  Va.   Const., 

i  lis 

Of  officers,  Inspection  by 
Governor    S21 

Head  of  State  department  or 
offlce  to  examine  and  cer- 
tify        33t 

By  State  Librarian  3C3 

— of  sales  of  duplicate  books, 
etc 351 

Fees  collected  by  Library 
board  for  copies   3S0 

Secretary  of  Commonwealtb 
for  sale  of  books    3S7 

Of  Superintendent  of  Public 
Printing    391 

— for  purchase  of  paper 383 

Superintendent  of  Grounds 
and  Public  Buildings,  pur- 
chase and  sale  of  furniture 
Governor's  house 406 

or  escheator  with  auditor, 
penalty  for  failure  Sll 

State  Geological  Commission, 
receipts   and    disbursements  533 

Of   forest   warden    541 

State  Accountant  to  devise 
system  for  State  officers, 

562.  564 

— mandamus  to  compel  adop- 
tion        5J65 

Inspection  of  by  State  Ac- 
countant        557 

— how    made     558 

Of  accounts  of  county  and 
city  ofRcers  by  State  Ac- 
countant        585 

By  trustees  of  gifts,  devises, 
&.C.,  for  educational  and 
lltera'ry    purposes     690 

Expenses  of  summer  normal 
schools    tl3 

Second  Auditor  accountant  of 
literary   fund    816 

Contingent  expenses  of  offlce 
of  Superintendent  of  Pub- 
lic Instruction    818 

Proceedings  by  county  school 
board  for  settlement  ac- 
counts of  treasurer  and  dis- 
trict school   board    850 

Clerk  of  district  school  board, 

863,     857 

Kxpenses  of  summer  schools.   898 

Of  high  school  funds 707 

Of  school   funds    728,  728 

Of    forest   reserve    fund 745 

By  city  treasurer  of  school 
funds     783 

Of  retired  teachers"  fund. 790,  795 

Donations  to  University  of 
Va 828 

Of  treasurer  of  Virginia  Mili- 
tary   Institute    841 

Of  orchard  Inspector   897 

Va.  School  for  Deaf  and 
Blind    976 

Expense  of  conflning  Insane 
person  In  jail    1049 

Commit  lee  of  Inebriate  or 
drug   addict    1074 

Of  Board   of  Agriculture   ....1102 

Of    fertiliser    fund    1123 

Of  expenditures  by  Dairy  and 
Pood    Commissioner    1228 

Commission  merchant,  funds 
received    by    1259.1281 

— of  expenses  of  enforcing 
law   ralating  to    128B 

Of  convict   lime  board    1270 


Sec. 
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Cob. 

Of    tobacco    samplers, 

1378,   1386.   1398 
Of    fees.    State    registrar    of 

vital  statistics   1(10 

Of     drainage     engineer     and 

board    of    viewers 1789,    1763 

Of  superintendent  of  roads.. 2027 
Superintendent     of     peniten- 
tiary,     of      convttft      read 

forca    2077 

Road     bonds     Qt    magisterial 

district,    proceeds    of 2124 

By  Auditor  of  Public  Ac- 
counts against  State  Treas- 
urer     2186 

— contingent        expense        of 

courts    2188 

—comparison    with    those    of 

treasurer    2189 

— when  balanced   2190 

.    — of    levies    received    for    re- 
demption      of '     delinquent 

land    2500 

Of  Second  Auditor   2192 

State        Treasurer,        general 

ledger    2198 

— with  depositories    2199 

— Of     separate     branches     of 

revenue     2193 

— with  auditor  2200 

Of  literary  fund   2195. 

Of   Interest   on    public   debt.. 2196 

Of  Miller  fund   2196 

Of    sinking   fund    2196;  2827 

Of  assessors    . .  > 2260 

For     payment      compensation 

local    board    of   review 2228 

Of    taxes    collected    on    dogs. 

2317.  2318 
Secretary    of   Commonwealth, 

taxes   received    by    2404 

County    and    city    treasurers, 

of    taxes    ; ...  2407 

Collector  of  delinquent  taxes. 2429 
Register    of    the    land    office, 

to    Auditor    2607 

— penalty    2508 

By  clerk  or  Justice,  flnes  col- 
lected      2548 

By  officer  of  amounts  received 
In      coupons      from      State 

bonds      2805 

Receipts  from  sale  of  efTects 
of  deceased  Inmate  of  R.  E. 

Lee    Camp    2672 

Audit  of  by  board  of  super- 
visors      2719 

— accounts  of  treasurer 2719 

of  sheriff    2719 

of  superintendent  of  .the 

poor     2719 

Against    county,    allowed    by 

supervisors    2724 

— warrant    for    2724 

Of  officers,  audit  by  order  of 

court    2768 

Of  county  treasurers    2780 

— settlement  with  super- 
visors      2788 

Of  superintendent  of  poor 2798 

Of  license  taxes  and  for- 
feitures, law  as  to  Ash- 
ing     ,, 3169 

Of   oyster    inspector    3222 

or  Commissioner  of  Game 
and  Inland  Fisheries,  ren- 
dered   to    Governor 3311 

— approval,   payment   3313 

—audit    of     3313 

Proceeds  of  sale,  property- 
forfeited  to  State 3377 
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Sec. 
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Cob. 

Settlement  of,  recorded  in 
win    book    33»3 

By  clerk  of  Supreme  Court  of 
Appeals,  costs  collected  lor 
printing  record  on  appeal.. 34S6 

Sherirc  or  constable,  collec- 
tion   of    officers'    fee   bills.. 3499 

Wrecks,  proceeds  of  sales  of 
property    from    360»,  3610 

Pilots,    collection    of SS37 

Of  clerk.  State  Corporation 
Commission     3703 

By  Commissioner  ot  Insur- 
ance, of  money  collected. .  .4197 

Book  of  accounts,  larceny 
of     4442,    4443 

Fraudulent  entries  In  by  of- 
ficer or  clerk  of  bank  or 
Joint    stock    company 44S7 

Of  committee  of  convict's 
estate     5001 

Superintendent  of  peniten- 
tiary     ; 6006,  6036 

— annual     6038 

Superintendent  of  State 
Prison   Farm    6035,  6047 

Clerk  of  penitentiary   6031 

Of  curator  of  estate  of  de- 
cedent      6248 

Of  sale  by  fiduciary,  trus- 
tee    • 6404 

— recordation.    Index    6406 

Of  fiduciaries,  exhibited  be- 
fore Commissioner  of  Ac- 
counts      6408 

— iiow  compelled  to  exhibit.  .5410 

— settled  in  chancery  cause, 
how  certified  and  re- 
corded     5411 

Of  fiduciaries 

— settlement  before  commis- 
sioner  in    chancery    6415 

— receipts    for    vouchers    ....6416 

— debts    against    decedent, 

6421,   6422 

— time   covered   by 5424 

In  proceeding  by  notice  of 
motion    for  Judgment    6046 

— affidavit    C046 

Piled  with  declaration  In 
action    of    assumpsit    6090 

Action  on,  when  Inquiry  of 
damages  not  necessary  ....6132 

Reference  to  commissioner  In 
chancery     0179 

— publication  of  notice  as 
equivalent  to  personal  ser- 
vice      6180 

Of  general  receiver  of  court 
funds     6283 

— settlement  of 6289,  6290 

Piled  with  bill  to  enforce 
mechanic's   Hen    6437 

ACCOUNTANT 
See  ••Crrtlfled  Pablic  Acoonat- 
mmt"t  ostatc    Board    of    Ac~ 
eouataacy** 

Employment  of  by  Gover- 
nor        321 

ACBTANILIDE 

Sale,    label    1664 

ACKNOWLBDOMENTS 

To  notification  of  Intention  to 
become  candld.ite  for  elec- 
tion to  ottlce   16,4  • 

To  declaration  of  candidacy 
at    primary    election    229 

To  writing  adopting  trade 
mark  or  brand  tor  timber.. 1449 


Sec. 
ACKNOWLBDOMENTS — C«a. 

Of  receipt  for  taxes  and  ex- 
penses paid  to  purchaser  of 
delinquent    land     2(71 

Applicant  to  purchase  delin- 
quent land,  to  appointment 
of    agent    •.J495 

Form  of   6206,  6207,  5JH 

Who   may  take    UH 

—outside  of  United  SUtei...5J«l 

Of  persons  signing  in  repre- 
sentative   capacity... 5204.  SM7 

or  corporations    6207,  S2tl 

— before       stockholder      or     of- 
fflcer    un 

By  notary,  recitals  In,  when 
term  of  office  expires ilU 

— change  of  name  of  fenuJe 
notary     S21II 

Writings  admitted  to  record 
when  acknowledged  before 
court    or  clerk    5204 

— on  certificates  of  acknowl- 
edgment-    6205-5M8 

To  writing  appointing  agent 
to  conduct  mercantile  basl- 
ness      (213 

Contract  reserving  title  to 
chattels  for  purchtse 
price     518J 

To  writing,  consenting  to 
marriage  of  minor  ttTt 

Power  of  attorney  to  execute 
bonds  for  surety  company. 4]4i 

— revocation   of   4J« 

To  plats  of  lots    (211 

—^writing  vacating  (Ul 

Of  power  of  attorney  appoint- 
ing attorney  In  fact  (or 
married    woman    (Hi 

By  attorney  In  fact  for  mar- 
ried   woman    (il( 

To  writing  by  minor  desig- 
nating guardian    (31* 

To  writing  by  widow  re- 
nouncing   will    . .' (271 

To  writing  waiving  Jointure. (lil 

Certificate  of  by  commis- 
sioner   of   deeds    MM 

Of  debt  barred  by  limitation. Stl! 

— by  personal  representative 
or  joint  contractor  d' 

— win  charging  estate  with 
payment   of  debts   dt 

Of  will  In  presence  of  wit- 
nesses   yjs 

— writing   revoking    5'" 

To  certificate  of  incorpora- 
tion      J85I 

To  certificate  for  consolida- 
tion  of  corporations  "" 

To  certificate  of  incorpora- 
tion, new  charter  after  dis- 
solution      «» 

To  certificate  for  amendment 
of  chartpr  J779.  J'M 

To  certificate  decreasing  <*P'',,,, 
tal    stock    of   corporations*'" 

To    certificate    of    incorpora- 
tion, by  purchaser  of  P™P',,,, 
erty   and   franchises   ...;.■'"' 

To  certificate  of  Incorporation 
of   non-stock   corporation.. J8j| 

— of  amendment  of  •"'* 

Articles      of      association    "'„,. 
railroad   corporation   ;"•' 

To  writing  for  amendment  01 
charter  of  railroad  corpora- 
lion     •"" 

To   articles   of  association  0', 
public  service  corporation.. »•• 

To  writing  for  amendment  of 
charter  of  public  s^^vlce 
corporation    " 
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Sale,    label     1(91 

ACttriVTAL 

When  a  bar  to  further  prose- 
cution     477 J.    4774,    4776 

ACTINOMYCOSIS 

Meat  of  animal  with,  un- 
wholesome      12ly 

ACTION   ON  THE  CASE 

See    also    •Treavaaa    •■    the 

•••e" 
For  damages  for  causing  re- 
survey    by    patentee    4711 

For  recovery  of  lines, 

2543,  2644.   2646 
ACTIONS  AND  SUITS 

See  "AkateMeat"!  •OteTtTai"! 
••B^ain"*!  xiBjaaettoa"! 

"Motioaa**!      •'BeaMTSl       »l 
Caaa«i** 

Against  transportation  or 
transmission  company  not 
impaired  by  proceedings  by 
State  Corporation  Commis- 
sion, Va.,  Const.,  cl.  h,  t 
166 

Motion    In   lieu   of    604« 

Process    to    commence    8ult..<0(l 
How    commenced,    action     of 
unlawful      entry      or      de- 

Uiner     6446 

— action   of  ejectment.. 5 466.   6461 

Venue    for    6049,  6059 

— by  or  on  behalf  of  Com- 
monwealth    6049,  6060,  6061 

— against   State  officers, 

6049.   6061 
— removal  to  circuit  court  of 

city   of   Richmond    6061 

Jurisdiction  of  circuit  couits, 

6890 
— removal         from        county 

courts    6892 

— at    special    term    6896 

Attachments      with      pending 

suits     (410 

Bonds  in,  who  may  exe- 
cute     6876 

— how    payable    287 

Compromise  on  behalf  of  in- 
fant   or    insane    party 6832 

Costs,    who    to    recover 3526 

— suit    In    name    of    one    for 

another    S6i6 

— security  for  by  non-resi- 
dent plaintiff 3519,   3620 

-  — when   not   allowed   plaintiff 
in    personal    action    not    on 

.     contract    8628 

action  on  contract 8624 

Court  docket  of   6248,  6246 

Order  of   trial    6248.   6244 

Deposition,     when     may     be 

read    6231 

Guardian  ad  litem  for  in- 
fant or  insane  defen- 
dant      6098 

Infant      to      sue      by      next 

friend     6831 

Interest   awarded    in (269 

Interrogatories      to      adverse 

party      (236 

Judgment    against    less    than 

all  Joint   defendants    6263 

Lost    records    In,    procedure.  .6241 

— new    suit    6241 

Not  to  be  discontinued  be- 
cause of  failure  of  court  to 
sit  or  change  of  time  or 
place    of     6971 


ACTIONS  AND  SI/ITS— Coa.     . 

Pending  at  time  Code  takes 
effect,       effect       of       Code 

„on    6876,    6670 

Tax  on,   paid   to  clerk  of  the 

court  • 2401 

Transfer  of  case  brought  at 
law  to  equity  side,  or  case 
brought    In    equity    to    law 

„  sWe     6084 

Use   of  copy   of  writing  filed 

in   suit   in   different   suits.. 6199 
Vacation    proceedings.  ..6306-6309 
When    to    be    stricken    from 
docket       for       failure       to 

propecute    6172 

— reinstatement    6172,    6174 

Aetloaa    by 

By  assignee  or  grantee  of  re- 
versioner   against    lessee.. 6612 

By  lessee  against  grantee  of 
reversion    6618 

By  assignee  of  life  Insurance 
policy     6767 

By  assignee  of  chose  in 
action  6768-6770 

— against    assignor    6769 

By  equitable  owner  of  chose 
In   action    6144 

By  auditor  against  officers  for 
violation  of  revenue  laws.. 8644 

By  board  of  drainage  com- 
missioners for  injury  to 
ditches,    drains,   etc 1769 

By    board    of   pharmacy 1676 

By  board  of  supervisors  to 
recover  money  expended 
lighting   Are    542 

By  commissioner  of  agricul- 
ture on  bond  of  commis- 
sion merchant 1259,  1260 

By  county  school  board  for 
settlement  of  accounts  by 
officers    (60 

By  creditor  to  set  aside 
fraudulent    transfer    6186 

— distribution    of   proceeds. .  .5186 

■ — personal  decree  against 
debtor     6186 

By  curator  of  estate  of  de- 
cedent     6248 

To  enforce  lien  of  policy- 
holders on  bonds  deposited 
by  Insurance  companies  or 
guaranty   companies    4214 

— by  commissioner  of  insur- 
ance to  administer  assets.. 4215 

By  holder  of  negotiable  in- 
strument     5613,   5619 

— by  holder  not  In  due 
course     6(20 

By  life  tenant  against  re- 
mainderman for  sale  of  fee 
simple    61(1 

— by  remainderman  against 
life    tenant    61(1 

By    notaries    for    fees .'..2852 

By  owner  of  adrift  property 
to    recover   value   of 3671 

— burden    of  proof    8672 

On  stock  subscriptions,  by  re- 
ceivers,   or    trustees    8843 

— defenses     3843 

By  State  for  proceeds  sale 
of  wrecks  and  property 
from     8610 

By  superintendent  of  peni- 
tent iary    4993 

By  unincorporated  union  or 
association,  infringement  of 
trade    mark    1462 
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By    Virginia    Military    Insti- 
tute     on      bend      of     State  ^ 
cadets     849 

By  wife,  parent,  child,  em- 
ployer, etc.,  to  recover 
damages  by  Intoxicated 
person  against  person 
causing     Intoxication 4676 

Acttoaa    asalBst 

Against  attorney  for  money 
received  for  client    3427 

Against  city  or  town  offlcer 
for  Illegal  Interest  In  con- 
tract  with   city    2708 

Against  committee  of  insaqe 
person    1064 

— against  ward    1*54 

Against  consolidated  cor- 
poration      382S,    3826 

Against    counties     27S4,    27S6 

Against  county  treasurer  for 
failing  to  pay  bonds  Issued 
by   drainage  district 1771 

Against  corporations.  Irregu- 
larity of  organization  no 
defense     380C 

— efrect    of    dissolution    of. 

3810,   3815 

of  new  charter 3811 

Against  dissolved  public  ser- 
vice   corporation  ■ 3899 

.\gainst  district  school  board.'  £59 

Against  heirs  and  devisees  by 
creditors    5398-5.400 

Against  Insane  person,  to  8«11, 
mortgage,  leiase.  real  es- 
tate of 1055-1057 

Against  Initial  carrier  for 
loss  or  Injury  of  goods  by 
connecting  carrier.  ..  .392$,  3929 

Agalnt>t     Joint     wrongdoers.  .0264 

—effect  of  Judgment  against 
less   than    all    6264 

Against    Joint    contractors.  .  .6265 

Against  legatee  or  distributee 
for  refund  to  creditors, 

5438,    5439 

Against  manufacturer  or 
packer  by  person  who  has 
been  penalized  for  selling 
falsely    branded    goods    ....1440 

Against  member  of  mutual 
Are  or  storm  insurance 
company  to  recover  assess- 
ment      .■ 4335 

AgainHt  officers  for  illegal 
contracts    with    counties. .  .2707 

Against  person  issuing 
notes  to  circulate  as 
money    4702 

.\gainst  personal  representa- 
tive of  executor  or  admin- 
istrator  for   waste    5386 

Against  railroad  for  failing 
to  disinfect  cars  used  In 
transporting  live   stock....   911 

— to  recover  forfeiture  for 
violation  of  law  relating  to 
transportation  of  live 
stock    4006 

— for  value  of  stock  Idlled 
or    Injured     3995 

— for  death  or  injury  of  em- 
ployee when  signal  of 
overhead  bridge,  tunnel, 
etc..    not    provided    8970 

— for  Injury  to  person  or 
property  on  track. ..  .3948.  3949 

— for  Injuries  at  crossings, 
contributory  negligence  not 
a   defense    when    3959 


ACTIONS    AND    SlITS— Cm. 

— to  recover  forfeiture  for 
failing  to  receive,  transport 
or  deliver  property  or  to 
take  up  and  set  down  paa- 
senger    3)31 

— demanding  or  rectiving 
more    than    Is    lawful 3i3S 

Against   receivers   tSil-Ci! 

Against  surveyor  for  unau- 
thorized  delivery  of  plat..  411 

Against  telegraph  or  tele- 
phone company  for  for- 
feiture for  failure  to  re- 
ceive, transmit  or  deliver 
message    4041.  4045,  MIT 

Against  treasurer  using  or 
lending    public    money I7t8 

Against  unincorporated  asso- 
ciations   and    orders   «$8 

Against  unincorporated  car- 
riers, transportation  Hoes, 
etc 59J1 

— when  not  to  abate  HJl 

Against  water  works  for  sup- 
plying water  without  per- 
mit or  disobeying  ordir  of 
board  of  health,  recovery  of 
fine     1JJ( 

Aettons    by    or    agalsat 

Board    of    supervisors    J7H 

By  directors,  trustees  or  re- 
ceivers of  dissolved  cor- 
poration     ||H 

— against    IsU 

By  or  against  personal  rep- 
resentatlv<»  on  Judgments 
or  contracts  of  decedent.. i»l 
By  or  against  administrator 
of  person  presumed  to  be 
dead,    substitution   of  sup- 

posed   decedent    S'*' 

Counties,  by  and  againit — tlft 
By  and  against  convicts.... 4M) 
By  and  against  committee  of 

estate    of    convict    <•" 

Married       women,      by     «nd 

against    "" 

— Infant  married  woman,  sale 

tt  estate  of    *"' 

— by  or  against  members  or 
clerks    of    General   Assem- 

biy    »' 

—continuance  when  member 
of     General      Assembly    !• 

counsel    *" 

By  and  against  trustees  for 
property  held  for  educ«- 
tlonal  ■    or      literary     pu'-   • 

poses    '" 

Partlralar    Caaaen    er  On^**' 

On    indemnifying    bond •}*: 

On   suspending   bond  ■*'" 

On  bond  for  payment  of 
money    In    Installments... ••'•; 

— annuity    bonds    {}:; 

On  penal  bond.  Jurisdiction.. »''' 
On       forfeited       forthcoming 

bond     ;|{', 

On  bond  of  suspended  pilot"" 
On  bonds  of  officers  of  State 

Corporation.    Commission.  J'" 
On    bonds   before   State  Cor- 
poration   Commission    ..■■''" 
On    bonds   of   city   or  county 

treasurer    •  •  • ' 

On    bonds    of    drainage   '"'.., 

trlct   .-....■•'"' 

On    bond    of    contractor   for 

public    printing    :" 

On  bonds  taken  by  courts  ana 
officers    
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On  official  bonds,  sutngr  In 
name   of  dead   person 6100 

On  bond  of  petitioner  In 
habeas   corpus    proceeding. 58S0 

On  bond  of  personal  repre- 
nentatlve.  when  execution 
against  returned  unsatis- 
fied       6388 

— Judgment  against,  prima 
facie  evidence  against 
sureties     &3{!) 

On  contract,  judgment  for  de- 
fendant on  verdict  for 
plalntln  for  less  than 
twenty    dollars    3524 

On  contract  or  covenant  by 
one  not   a   party    thereto.  .5143 

To  enforce  contracts  re- 
serving   title    to    chattels.  .6190' 

On   Judgment   of   Justice 6040 

On   Judgments,   limitation. ..  .6477 

To  enjoin  violations  of  law 
relating  to  advertisement 
of    intoxicating    liquors. ..  .4609 

On  recognizance,  what  Judg- 
ment   entered     4980 

— what  defects  In  not  to  de- 
feat      , 4981 

To  recover  officer's  fees, 
limitation  on 3600 

To  recover  examination  fee 
from    bank    4122 

To  recover  from  company 
acting  as  bank  of  circu- 
lation      4151 

— by  State  to  recover  capital 
stock   of    4162.    4163 

For  wrongful  distress  or  at- 
tachment  for  rent    5783 

For   Insulting  words    5781 

For  personal  Injury,  effect  of 
death  of  plaintiff  pending 
action    6790 

To  recover  damages  for  vio- 
lation   of    statute    6786 

To  recover  damages  for  un- 
authorised use  of  name  or 
portrait  of  person  for  ad- 
vertising purposes    5783 

— penalty  or  forfeiture  re- 
coverable   In    same    action. 6785 

On  Instrument  waiving  home- 
stead     6561 

— demand  against  which 
homestead  cannot  be 
claimed 6551 

To  recover  penalty  for  non- 
performance of  condition, 
covenant,  or  agreement. ..  .6262 

On    lost    Instruments 6242 

For  recovery  of  property  on 
which  Judgment  or  execu- 
tion Is  lien    6514 

To  admtnist;er  real  assets  of 
decedent   B396 

To  transfer  of  property  of  In- 
fant or  Insane  person  out 
of  State  6350-5356 

— property  held  In  trust  .5350-5356 

To  sell  real  estate  of  Infant 
or  insane  person 5336-5347 

— trust  estate    5336-BiS47 

To  recover  award  of  arbitra- 
tors, dispute  as  to  division 
fence    3568 

To  recover  money  forfeited  to 
State  Corporation  Commis- 
sion      8766 

. — money  due  State  on  In- 
ternal   Improvements    3766 

Finer,   for  recovery  of. 

3543.  2544.  2545 


Sec 
.itTIO.VS    AHU    SlITS— Co>. 

To  recover  claim  against 
State     2678-2682 

To  enforce  debts  due  the 
State   2510-2513 

Against  personal  representar 
tlve  of  purchaser  of  land 
sold  on  execution  for  debt 
due    Slate     2526 

With  reference  to  land,  effect 
of  sale  of  land  for  delin- 
quent   taxes    2489 

To  remove  cloud  on  title,  tax 
sale  or  deed    2498 

— limitation   on    2488 

To  recover  assessment 
against  person  doing  busi- 
ness   without    license 2369 

To  recover  money  for 
.literary   fund    603 

For  negligent  escape  of 
fire    545 

Expense  of  patient  admitted 
to  Insane  hospital  without 
commitment     1633 

To  enjoin  and  abate  house  of 
prostitution   as   nuisance. .  .1622 

Trade  mark.  Injunction 
against  counterfeiting  or 
Imitating    1460 

For  sale  of  land  and  build- 
ings of  tuberculosis  sana- 
torium      1610 

To  subject  escheated  land  to 
decedent's   debts    516.    618 

To  recover  derelict  property 
for    Commonwealth     618 

To  recover  money  paid  on 
void   school  contract    683 

To  recover  penalties  and  for- 
feitures for  misfeasance  of 
school  officer,  trustee  or 
teacher    687 

To  recover  fine  from  cs- 
cheator  for  failure  of  duty.   511 

To  recover  damage^s  from 
fertilizer    falsely     labelled.  1128 

For  seduction.  allegations 
and  proof  In    5780 

Debt  or  assumpsit  on  note 
or  writing 5759,  5760 

— Judgment,    damages.    Ac... 5760 

— when  promisee  dead  at  time 
of  making    5761 

— against  personal  represen- 
tative   of    Joint    obligor. ..  .5763 

For  defamation,  plea  of 
truth    6240 

— apology  In  mitigation  of 
damages   6240 

On    Insurance    policy 6094 

On  new  promise  to  pay 
money  due  by  contract  or 
award     6812 

For  death  or  Injury  to  em- 
ployee of  Intrastate  rail- 
road     5791-5.796 

For   death    by    wrongful    art. 

5786-5790 

On  refunding  bond  of 
legatee  or  distributee 5438 

Unlawful    entry    or    detainer. 

5445.  5450 

Ejectment     5451-1>4S9 

Ejectment  for  re-entry  for 
non-payment  of  rent  or 
breach  of  covenant  or  con- 
dition      5530 

For  relief  against  forfeiture 
of  land  for  breach  of  condi- 
tion or  covenant 6532.  653^ 

— time    for     5538 

To  recover  rent  5519 
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ACTIONS  AND  SUITS — Con. 

To      recover      damages      for 

waste   6f09-6511 

To      recover      damages      for 
irregular  or  unlawful  act  in 
levying   distress   for   rent.. 5627 
For   recovery   of  usury   paid. 5656 
For  recovery  of  money  lost  in 

gaming    5559,    6660 

For  partition  of  real  es- 
tate    6279-5285 

To    recover    money    due    by 

master    for    apiirentice 5308 

On    stocic    subscrlpuons 3807 

Marriage,  to  annul 5J00-5116 

— to  affirm   6103-6111 

Divorce    6103-5116 

To  recover  dower  6126-6128 

ACTS  OF  ASSEMBLY 
See  also  •'Statntca" 
Increasing    salary    of    mem- 
bers  of   General    Assembly, 
wiien  to  take  effect, 

Va.  Const.,   I    46 
Volume  of  to  contain  certifi- 
cate   of    date    of    adjourn- 
ment           4 

When    becomes    law    without 

Governor's  signature  to  be 

noted    in    published   act....       4 

When    approved    by  Governor 

to    be    noted    in    published 

act    4 

When  takes  effect   4 

General     Appropriation     Act, 

when    takes  effect    4 

Indexing     306 

Tables  and  statements  at- 
tached to    306 

Custody     307 

Copies    for  law    schools 356 

Printing  and  distribution 388 

Names  of  magisterial  dis- 
tricts   published    with 2696 

Copies    as    evidence. ..  .6189.    6190 
Certain     acts     continued      in 

force    622 

Not  affected   by  Code 6568 

— repealed    by    6567 

—  —  effect  of  repeal  on 
rights,  penalties,  limita- 
tions     6569 

ACTS     or     PARLIAMBNT 

Writs   given   by   preserved.. . .       t 
Denny  Martin,  unnecessary  to 
prove   changing   name    ....   414 
ADJOINING    LANDOWNERS 
See    also    ••AbuttlaK    Ownera" 
Notice   to   of   petition    to   cor- 

roet    error   in   land   grant..   475 
Working      mine      near      pro- 
hibited      6287 

— penalty    6287 

Survey  of  mine  by 6288,  6289 

— refusal  to   permit,  penalty. 6288 
—how  entry   for  compelled.  .5289 
Drainage      rights,      how     ac- 
quired      5293-5297 

— commissioners,  appoint- 
ment      B293 

duties    5294 

report   5294,  629P 

—  — compensation 6296 

^^amages,     ascertainment ...  5294 

— payment    6296 

— costs     6296 

— under   mill   canals    5297 

Adjoining  flshing  shores,  how 

defined     5290 

— commissioners.  appoint- 
ment,   compensation    5290 

— penalty  for  disturbing 6291 

non-resident 5292 


Sec 
ADJOITRNMENTS 

General  Assembly;  of  session 

of    Va.  Const,   i  4( 

-•Ksertlflcate  of  to  be  printed 

In    published    acts    4 

By   justice,   criminal   trial  or 

examination    Ui% 

Mandamus  or  prohibition  pro- 
ceeding     SStS 

Of    courts    (919 

— from    day    to    day    t970 

— Saturday   to   Monday,  cl..   i.  S 
Of    term    of    circuit    courts.. i8>3 

—special    term     (894 

Of    commissioners    in    chan- 
cery     4183 

— to    other    county    or    cor- 
poration     (184 

ADJUTANT  GENBRAL 

To    be    in    control    of    State 

Arsenal     401 

Member  Board  of  Visitors  of 
Virginia  Military  Instltate.  Hi 

Salary,    expenses    3444 

ADMIN  ISTRATION 

See    ••Dccctleata'    Estate*";   "Pn- 
■•Ml  Reprcaentattvca"!  -WUIa" 
ADMINISTRATOR 
See    "Persoaal    RevrcaeatatlTMi" 
.ADMISSION 

By    maker    of    negotiable   in- 
strument     ittl 

—by  drawer   '. Uti 

— acceptor    5624 

ADOPTION 

Of  child MM 

ADRIFT   PROPERTY 

Taking  up    iUi 

Description     and     valuation. -tStl 
Recording        cerflflcate       of 

valuation    tS(S 

• — posting,    publication    8SM 

Title       acquired       by      land- 
owner     15M 

Recovery  by   former  owner.. lt(7 
— when  landowner  not  liable. 3S<t 

Ashore,   who   entitled i5<* 

■ — removal    by    owner JS7t 

sale   or    conversion    by   land- 
owner     3571 

—    — recovery    of    value    by 

owner    M" 

Action  to  recover,  evidence  of 

ownership    Jf 

Logs  in  Iiouisa  River  85i> 

ADUI/TBRATION 

Fertilisers    H" 

Foods 1176-1178,  1181.  118» 

Cider   vinegar    11''. 

Cider    11»J 

Candy    HM 

Flour   ll» 

Mlllfeed.    bran.   &c ID* 

Milk     : 1I»' 

Feeding  stuffs    133t.  1»1 

Commercial    feeding    staffs. -H" 

Of  drugs,   penalty    1657.  1«» 

Drugs,    when    deemed    adnl- 

terated    1«*J 

Drugs,    food,    penalty 1'" 

ADULTERY 

Divorce    for    H"; 

— when    not  granted *••• 

— restraining      guilty      party 

from   marrying  again »j|J 

Dower    barred    by »''' 

Bars    rights    of    husband    or 
wife   as   distributee  of  *•",.. 

other    ■. '•'' 

Punishment    »" 
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Sec 
A  DVLTBRY — C«K 

Conspiracy  to  cause   wife   to 

commit,   punishment    4E44 

ADTANCBMBNT 

When  deemed  satisfaction  of 
devise  or  bequest   S237 

To  be  brought  into  hotch- 
pot     M7X 

ADTBRSB   POSSESSION 
See   also  <a>lmltatloBa*' 

Time  for  entry  on  lands  or 
action   to   recover    SSOS 

— time  for  entry  not  saved 
by  claim    SSOS 

— persons  under  disabili- 
ties      S807.    680K 

— period  excluded  from  com- 
putation      S809 

Effect  of  copy  and  certlflcate 
of  unslcned  land  grant 
OB    417 

ADTRRTISEMBNT 
See  also  uPobUeattoa" 
nrant  of  franchise  or  sale  of 
property  of  city   or   town 

Va.    Const.,    i    12S 
Of  time  and   place  of  letting 
contract    for    public    print- 
ing        882 

— for  paper  383 

Of    Inquest    by    escheator. . . .    493 
In  proceeding  to  sell  tobacco 

unclaimed    In    warehouse.  .1390 
In   proceeding  to  sell   timber 

found    adrift    1446 

By  sealer  of  weights  and 
measures,  of  time  of  try- 
ing  and   proving    1477 

Letting  contract  for  mainte- 
nance  of   roads    2089 

— accepted    bid   for    ....2030,    2031 
Of  Schedule  Chesapeake   Bay 

ferries    2044 

By  treasurer  of  timn  and 
place  when  he  will  re- 
ceive  taxes    2410 

Of    list     of    delinquent     real 

estate     . . . .' 84(0 

Of  purchase  of  bonds  by 
slnlclng  fund  commis- 
sioners      262.* 

Of  loss  of  State  bond  or  cer- 
tlflcate      2689 

Of  death  of  inmate,  R.  E.  Lee 

Camp    2872 

Of    resources    of    county    by 

supervisors    2732 

Of  hearing  on  sise  of  oysters 

that   may  be  caught    3244 

— on  shipment  of  seed  oysters 

out   of  State    3249 

Costs   of,    taxation    3635 

— certlflcate    of    publisher. ..  .3535 

Of    wrecks     3608 

Kncouraglng  abortion   by.... 4401 
Of  ardent  spirits,  prohibited. 4fi 83 
Of   Intoxicating   liquors,    pro- 
hibited,   punishment    4<in<l 

— injunction    4809 

Of   offers   to   obtain   divorces 

penalty    5118 

In  proceeding  to  administer 
estate   of   person   presumed 

to  be  dead 5362.  5363 

For  bids   for  Improvement  of 

road   with    State   aid    2102 

— sale  of  franchise  by  city  or 

town   3016,  3018,  3019 

— Va.  Const.,   t   125 
— ;amendment    of    franchise.  .3023 
— for  printing  records  or  ap- 
peals     (358,    (359 


See. 
ADVBRTISBBfENTS C«a. 

or  leasfng  or  selling  prop- 
erty for  collection  of 
taxes    2439 

Of  sale  by  warehouseman  to 
satisfy  Hen 1322.  1823 

Of  sale  of  property  for  de- 
linquent    town     taxes 2457 

Of  sale  by  officer  of  goods 
levied    on    2882 

— horses,    mules,    oxen .2888 

Of  sale  of  nets  forfeited  for 
Ashing  without  license 31(>9 

Of  sale  of  forfeited  nets  and 
seines    318A 

Of  sale  of  property,  enforce- 
ment of  forfeiture   3878 

Of  sale  of  stock  for  failure  to 
pay  subscription    3807 

Of  sale  by  treasurer  of 
bonds  of  Insurance  com- 
pany, or  guaranty  com- 
pany      4213 

or  sale  of  vehicle  used  In 
transporting  ardent  spirits. 4658 

Of  sale  of  personal  property 
to  satury  lien    6449 

Of   re-sale   on   execution 6492 

Of  sale  on  venditioni  ex- 
ponas       6498 

AFFIDAVIT 
See  also  «Oatk» 

or  voter  for  registration ....     90 
Of  printer  of  ballots  for  elec- 
tion     156 

Of  chairman  of  electoral 
board  that  ballots  were 
counted    and   sealed    In    his 

presence    158 

With  petition  of  candidate  at 

primary    election     229 

Administered  by  u  Justice....   274 

— notary     public 274 

—commissioner  In  chancery..   274 
— commissioner   appointed   by 

Governor     274 

— court    274 

^-clerk  of  a  court   274 

— clerk  of  city  council    274 

Surveyor     274 

Before      officer      of      another 

State    276 

— how  authenticated   276 

Of   corporation    276 

— presumption  of  authority  to 

make   276 

Filed     with     caveat     against 

issuing    grant    453 

For   order    of    publication    in 

proceedings    on    caveat 454 

Of   person   applying   for   land 

grant    45li 

Of  State  Accountant  to  state- 
ment of  expenses   550 

Of  Deputy  Accountant   551 

Of  dealer  In   food    1184 

Of  dentist,  appeal  from  pro- 
ceeding of  board   ot  dental 

examiners    166,1 

For  order  of  publication  In 
proceeding       to       establish 

drainage    district     1740 

By  parent  or  guardian,  of 
age    of    boy    employed    In 

coal  mine  1871 

To  account,  for  payment  of 
compensation  to  local  board 

of  review   2226 

Tn  proceeding  to  correct  as- 
sessment   of    land    2248 

To  account  of  assessor 2250 
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Sfo. 
AFFIDAVIT— Con. 

Tu  complaint  agratnst  delin- 
quent commissioner  of 
revenue   231 S 

Seal,  when  no  tax  charged 
on    240a 

To  statement  by  treasurers  to 
Auditor    241 J 

or  non-restdence  o(  owner  of 
delinquent  land.  In  applica- 
tion  to   purchase   2495 

In  proceedlnK  for  seizure  of 
forxod  obligations,  bonds, 
coupons  of  State   2(13 

Of  loss  of  State  bond 263S 

With  application  for  pension, 2648 

— of  Income    2660 

Of  postlnRT  notice  of  petition 

•    to  create  new  county 2*75 

To   account   against  county.. 27S9 

Warrant  of  arrest  for  viola- 
tion of  oyster  laws  Issued 
on    32(7 

Of  conslKnee  for  delivery  of 
ardent  spirits  by  transpor- 
tation company. 3434.  343S,  3438 

Of  consignee  or  buyer  of  In- 
toxicating liquor  executed 
In    duplicate    4654 

— filing    In    clerk's    office 4664 

To  complaint  against  attor- 
ney  for   malpractice    3424 

To  report  of  commissioner  In 
chancery  of  hours  em- 
ployed   on    3482 

— statement   of   fees   on 3483 

Of  notary,  statement  of  fees 
on    3483 

For  fee  on  return  of  pro- 
cess unexecuted  by  officer.  .3489 

Officer's  fees,  to  account   for. 3504 

To  statement  of  trespass  by 
animals   of   non-resident. .  .3543 

To    pilot's    accounts 3636 

Insurance,  statement  In,  be- 
fore or  aftsT  loss,  when  to 
bar    recovery    4220 

For  renewal  of  license  to  do 
business  by  foreign  Insur- 
ance  company    4226 

To  report  of  Insurance  com- 
pany     4229 

By  Are  Insurance  company 
that  It  has  not  entered  into 
combination  to  fix  commis- 
sions  of  agents    4312 

— false  statement  in,  penalty.  4312 

Of  purchaser  of  wine  for 
sacramental    purposes     ....4592 

— penalty    for    false    4697 

Of  purchaser  of  alcohol  for 
scientific  or  mechanical 
purposes    4592 

— penalty    for    false 4697 

Of  druggist  or  hotel  keeper 
receiving  Intoxicating 
liquor  from  transportation 
company     4605 

t'nder  prohibition  law,  who 
may  administer  oath   4667 

Stamp  affixed  to,  who  to  pay 
for     4668 

To  claim  by  Juror  for  at- 
tendance and   mileage   ,...4928 

Of  inability  to  pay  costs, 
writ  of  error  in  criminal 
case    4938 

For  order  of  publication  in 
suit  for  divorce   5108 

Of  loss  of  original,  writing 
for     recordation     of    copy.  .5212 

To  re-open  judgment  against 
administrator  of  supposed 
decedent    6367 


A  KPI  D.4  VIT — Com. 

By  personal  representative 
filing   list  of  heirs  ()7t 

—falling   to   file   list   (I7S 

Required  for  payment  t>i 
fees  of  commissioner  o( 
accounts    (411 

For  distress  warrant   SStl 

To  publication  of  certiHcite 
of    re-entry    on    land SS)( 

To  petition  for  Indemnity  by 
surety  on  bond  given  ttnfler 
decree  or  order  of  court 67"t 

In  action  of  detinue,  for 
order  to  take  property  from 
possession  of  defendant 575T 

Of  witnesses  In  habeas 
corpus    proceeding   SSSI 

Of  Jury  commissioners  SJ87 

Interpleader    before   Justice.. (US 

To  Juror's  claim  for  pay  and 
mileage     (M7 

To  account,  motion  for  Judg- 
ment  on    <t4( 

— on   part    of  defendant M« 

For  order  of  publication  of 
process    MW 

— in  Supreme  Court  of  Ap- 
peals     «t: 

In  proceeding  to  dispense 
with  proof  of  signature,  to 
release  payment  or  set- 
off   JMJ 

For  amendment  of  declara- 
tion  for  misnomer   (Itl 

With  plea  denying  signa- 
ture      «« 

With  plea  denying  ownerslilp 
of  property  or  Instrumen- 
tality     JIM 

To  plea  denying  partnership 
or   incorporation    "•• 

Answer  to  which  oatli 
waived,    when    used  as — M% 

To   pleading,    before   cleric... tlS> 

—of    belief    sufficient «!» 

In  action  on  account,  when 
inquiry  of  damages  not 
necessary    *"• 

— to  declaration  in  assump- 
sit   on    contract    "•; 

to  plea  "M 

To  special  plea  of  set-off.. ■•»1*> 

Of  defendant  disclaiming  In- 
terest  In   property  •'•' 

For   subpoena  duces  tecum.  .k1' 

Of      non-residence,     as    *^'',,, 
dence     •»•' 

For  production  of  books -and 
papers   by    adverse   party.*"' 

Of     loss     or     destruction    •'     , 
records  or  papers  of  sult.-HH 

For  trial  of  issue  out  of 
chancery  •* 

With    bill    for  "injunction. ..«'= 

Of  defense.  In  attachment 
proceeding     •■•" 

For  order  of  publication  I" 
attachment  proceedings  ...twi 

For     capias     against    ^*'''""',,„ 
about   to  quit  State «JJ: 

Mechanics'   Hen.   form  of JJ-l 

— of    sub-contractor    L' 

— of  person  performing  labor 
for   or   furnishing  material 

to  jjn 

— In    suit     to    enforce •"' 

for  attachment  or  distress  to 

recover  advances  on  crops.-*"' 
Proceeding   to  mark  Hen  '•'■...j 

isfled  on  record   •  •  ■'" 

Of     tenant     unable    to    K'""',.,, 

forthcoming  bond  •"' 
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Sec. 
A  KKI  D.W  IT — Coa. 

For  removal  of  proceeding  on 
forthcoming  bond  before 
Justice     S626 

AFFIRM.\TION 
Sfe  also  •K>ath'< 
Of    members    of   General    A»- 

sembly    Va.    Const.,    i    34 

Of  executive  and  judicial  of- 
ficers     Va.    Const..    {    34 

Oath    Includes   cl.    6 S 

Of  officer  of  this  State,   form 

of     269 

— AKalnst  duellinK.   form   of. .    270 

— modifications    of    271 

— commlH.sioner    272 

— who    may    administer    273 

When  may  be  substituted  for 

oath    278 

Of  taxpayer,  to  Interroga- 
tory     2254 

Of  marriage,  suit  for 5102 

—Jurisdiction    5106 

APTKR.BORN    PBRSONS 

Bound  by .  decree  In  suit  by 
life  tenant  against  remain- 
derman for  sale  of  fee 
simple 6161 

— In  suit  by  remainderman 
against   life   tenant    5161 

Of    consent,     prosecution     for 

rape    4414 

— for    abduction     .i 4411 

— to   marriage    5090 

AUBSTS 

See  also  opriariiial  ■■<!  AKcat" 

Of  State  Board  of  Educa- 
tion,   how   appointed    603 

Power  to  buy  or  sell  prop- 
erty         603 

Bond    of    603 

Compensation     603 

County  demonstration  work..   923 
— boys'  demonstration  clubs..   923 

— girls'    canning    clubs 923 

— salary    924 

For  service  of  process,  on 
application  to  purchase  de- 
linquent   land,    designation. 

etc 249B 

To   collect    debts   due   State.. 2534 
To    sell    lands    belonging    to 

State     2537 

— compensation    2540 

— deeds   executed   by    2541 

To      secure      satisfaction      of 

Judgments   for   taxes    2596 

.Appointed  by  State  Corpora- 
tion     Commission,      powers 

and   duties    of    3715 

To  collect  debts  due  State 
Corporation    Commission. .  .3767 

— compensation    3770 

Of    railroad,    powers   as    con- 
servator of   the    peace    ....3944 
Trust   company   may  act  as.. 41 48 

— fiscal    agent     41 4S 

— of   married    woman 4148 

Of  insurance  companv  or 
guaranty  company  doing 
business   while   company   Is 

In    default,    penalty 4209 

Of  Insurance  company,  certifi- 
cate  of   registration    of 4235 

—fee     4235 

— revocation     4235 

— appeal     4236 

— penalty.  doing  buslnes.<! 
without    license    4235 


See. 
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Of  life  Insurance  company, 
penalty  for  fraudulent  pro-' 
curement  of  policy  4248 

Of  guaranty  company,  who 
deemed    to    be    4342 

Of  Industrial  sick  benefit 
societies     4364 

biabillty  for  violation  of  law 
relating  to  Intoxicating 
liquors     4684 

To  conduct  mercantile  busi- 
ness, appointment,  recorda- 
tion   of,    posting,    etc 6223 

— presumption  of  authority  to 
purchase   on   credit,   etc.... 5223 

Person  doing  business  as 
without  disclosing  name  of 
principal  or  partner,  li- 
ability of  property  for 
debts   5224,  6194 

Liability  for  debts  or  money 
lost  by  negligence  or  mis- 
conduct      6406 

Negotiable  Instruments,  sig- 
nature of  by  agent,  how 
authority   shown    5581 

—liability    ot   agent    6582 

— by    procuration    5583 

— transferring  negotiable  In- 
strument without  au- 
thority      5631 

— notice  of  dishonor  given 
by     5653.     5655 

Of  corporation,  service  of 
process    on     6063 

— of  warrant  for  violation  of 
game    1aw«    3S40 

— of   foreign   corporation 6084 

— what   "agent"   Includes 6066 

AGRKBMBNTS 

For  merger  or  consolidation 
of  corporation    3822 

When     writing    required 5661 

For  lien   on  crop    6462 

Action  to  recover  penalty  for 

non-performance    of    6262 

.\GRirVL.TlTRAI<         BXPBRINENT 
STATION 

At  Virginia  Polytechnic  In- 
stitute         861 

.inBirri.Ti'RAii   hich   srHoni.s 

See  "Bdaeatloa"!  "Hlfrk  Schools'* 
AMRiri'l.TtIRAI<    PRODt'CR 

See  "roaimlasUa  Merehant" 
Af;Bi<'l'I<TrRAI<    PRODUCTS 

See    '•Board    of   Agrlcaltare" 

Barrel,   standard    1472 

A«RICll,Tl'RK 

See  "Board  of  .\Krlral4are"t 
•Tommlaaloaer  of  AKrIcaltnrr 
aad   Ia»ilvratloa*> 

General  Assembly  may  estab- 
lish   agricultural    schools, 

Va.  Const,  {   137 

Department  of  Agriculture  and 
Immigration. 

Va.    Const..     i(     143-146 

Amount  supervisors  may  ex- 
pend  to  promote    2734 

.%(iRI<-|'l,TrHAI.    KBKD 

Definition     1138 

Container,  label  on,  what  to 
show     1139.    1143 

— mixtures     1140.     1141 

Dealer,  liability  for  period  of 
germination     1139 

Weeds,    designation     of 1139 

Seeds  not  subject  to  pro- 
visions   of    chapter    1142 

— not  to  be  sold    1145 

Carriers,  duties  of   1144 
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Penalties  for  unlawful  sell- 
InKf    labelling,    etc.. 

1146,  1150.  1161 

Analysis    1148,    1152 

— result,    publication    1149 

— prosecution     1150 

-^evidence    1150 

Ouarantor,    dealer's    liability 

as    1164 

AIR  BRAKES 

Equipment   of    trains    with... 3989 
.ALBEMARLE:    COUNTY 
Circuit       court.      Jurisdiction 
over    Miller    Manual    L<abor 

School    1002 

Jail.   Jailor   of    2808 

Commonwealth's         attorney, 

fees 3506 

Lawful    fence    on    low    lands 

on  James  river 8639 

ALCOHOL 
See  also  '•iDtoxicatlas  Uqaora" 
Effect      on      human      system 

taught    In    schools    702 

Label    on    drugs    containing.  .1664 

As   ardent   spirits    4581 

Manufacture      and      sale     of. 

when   permitted    4688,   4689 

Sale  by  druggist  for  medi- 
cinal purposes   4691 

Purchase     of     bv     manufac- 
turer of  flavoring  extracts, 
f latent    medicines,    etc 4690 
Iccnse    ' 46!i0 

License   to   druggist   to   sell.. 4699 

— wholesale     druggist 4600 

— to     manufacturer     4600 

— to    hotels    4602 

Use  of  In   hotels  for  cooking 

purposes,    etc 4602 

Wood  or  denatured,  prohibi- 
tion    law     not     applicable 

to     4604 

Purchase  by  dentists,  phy- 
sicians and  veterinary  sur- 
geons     4594 

ALB 

See    **IntoslcatliiK    Llqnor*'* 

As    ardent    spirits    4581 

ALEXANDRIA    CITY 
Inspection     of     flsh     brought 

into     1409 

Ballast    masters    3648 

Ballast,  penalty,  enforce- 
ment of  penalty  for  un- 
loading      3665,     3657 

Harbor    masters    3664 

— as  ballast  masters   3648 

—term    3664,   3680 

Commonwealth's         attorney, 

fees     3606 

Deputy    sergeant,    allowance 

to   3616 

Circuit   court 

Corporation    "O a ■  ■  ,„.- 

Judge,     aal^if^      JJ'S 

—increase     .'.'.■ ;;?? 

—decrease Iztt 

CttV   of  first   class    '.'.:: siS? 

Courts    continued     ....     " 'mok 
Larceny  of  dogs  in    ...;:;;  i'Js 

—malicious    trespass     !   4446 

ALEXANDRIA    COUNTY 

Reannexation  of  territory 
to     '     , , 

Commonwealth's         attorney 

ALFALFA •"»" 

«eed,   bushel   standard    ujq 


ALIENATION 

Of  particular  estate  not  to 
defeat    remainder  MS< 

Restraint  on  alienation  ot 
trust    estate    Sli' 

Of  property  affected  by  Judg- 
ment,   order    of    liability.. (i7( 

ALIENEE 

Motion  by  for  assignment  of 
dower    •"' 

— recovery  of  dower  and 
damages  against   (in,  H!S 

— allowance  for  improvt- 
ments    •1" 

ALIENS 

How  may  become  citixeno...    w 
.May  acquire  real  estate » 

Delay  of  sales  of  escheated 
lands  of    5W 

Trustee  an  alien  not  to  cause 
estate    to    escheat    il* 

License  to  hunt,  how  ob- 
tained     'Wl 

Inheritance  by  ;»J 

Inheritance  from  or  through. iMi 

ALIMONY 

On  divorce   ;'" 

— against    convict    "« 

— pending  suit  for  »"' 

ALLEGHANY    COVBTTT 
Commonwealth's        attorney. 

fees    W 

ALLOWANCE 

Claims   against    State. 

2174,    2177.  !n9,  !IS9 

ALTERATION  _    

Of  warehouse  receipt,  effect. iJ" 
Of   hunting   license,  penalty. JW» 
Of    log    brand,    penalty.... ■•»•' 
Of     records     by     public   of- 
ficer      «1«.  <*'' 

Of    books    or    lists  of  regis- 
tration  of   voters,  penalty.  «.•> 
Of     plat     of     city    or   loira 

lots  ««•■*«' 

Of    negotiable    Instrument* 

ALUM  SALT  ^  . 
See  '•tMm9fvtan''t  IsapeeHi*" 
Brand    by    Inspector  i«' 

ALUMNI   ASSOCIATIOJI 
See    also    "Corporsthw" 
Incorporation   of  M7J-W*' 

AMBASSADORS 

Acknowledgments   before.-   *I» 

AMELIA   COUNTY 

Commonwealtha      »"''"'"'„k 

fees   ^ 

AMENDED   BILt 

Piling    In    cl«rk'«  olSce »"* 

AMENDMENT 
Of  statute  ...Va.  ConsL.  H  5J  " 

rl«l»tlve  WH.  Va.  const.  I  *» 

have  effect  ot  enact- 

^plS^j-JK.i 

^o    const!  1 1 

Of  charterer ^ 

tore  organi.."?,'"''"^ 
-after  ofK^l'iVP."    ■  ■ 
-fee    ..     *""»atIon     . 
—by    speilaj-    y»     ConV,^— 
act    prohlC^ 
-priyllegeg    and,    ^<*na^la 
forfeited   by         '""muMit 
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Va.    Const.,    i    168 

Of  charten,  non-stock  cor- 
poration     3875 

Of  charter  of  railroad  cor- 
poration      3869,    3864 

-exemptions    surrendered. .  .3859 
Of  ciiarter,  public  service  cor- 
poration      3868.     3871 

—privileges    and    immunities 

forfeited  thereby   3868 

Of  charter  of  savings  bank. 4144 
Of    charter,    fraternal   benefit 

society     4285 

Of  Indictment,  misnomer.  ..  .4876 
Of  indictment  or  presentment 

for  misdemeanor   4876 

Of  Indictment  for  treason  or 

felony     before     plea 4877 

—after   plea    4878 

When  law  or  equity  case 
transferred        to        proper 

forum 6084 

Declaration    or   bill -...6093 

Of  declaration  for  mis- 
nomer     6101 

Of    pleadings     6104 

—for   variance   between    writ 

and  declaration  6103 

Of   demurrer    6116 

After  demurrer,  right  to  in- 
sist upon  original  plead- 
ing     6116 

Of  answer   6123 

When  action  or  suit  revived 

In  name  of  new  party. ..  .6168 
Of  pleading  after  variance.  .6260 
Of    judgment     or    decree     in 

same  court 6333 

— ^In   appellate  court   6334 

Petition  for  attachment. 6388,  6409 
Pleadings  in  attachment  pro- 

ceedinRB      6409 

Of   warrant,    on   appeal    from 

conviction  before  Justice.  .4989 
Civil    warrants   on    appeal   or 

removal    from    Justice 6018 

Of   petition    in   mandamus   or 

prohibition   proceeding   6834 

AMBRCEMRNT 

Prosecution    for,    limitation.  .4768 
AMBRICAN     IirSTITVTB     OF     AR- 
CHITBCTS 
To   nominate   member  of   Art 

Club      6R1 

AMHERST  COUNTY 
State    Colony    for    Epileptics 

and    Feeble-minded    in 1004 

Commonwealth's         attorney, 

fees     3505 

AMMONIO-CHLORIDB      OF      MBR. 
CURY 

Sale,    label     1691 

ANAI<YSIS 

Of  agricultural  lime.  .1136.  1136 
Of  agricultural  seeds.. 1148,  1152 
Of  commercial  feeding  stuffs. 

1229,   1231 

^—evidence      1231 

';  Of     condimental     stock     and 

,nr^_  poultry    foods     1245 

Ivste^L         To    discover   poison    in    crim- 
nnnstlt"*^         Inal  case,  allowance  for  ex- 

^%      oense    of     4956 

rrMTictilt*  e''^'^   drugs   by    Department    of 

f   town    -rSAgriculture     16«« 

v.rt«t  ot  co'^P"      Ttiflcate,    evidence    1660 

!!;  nr«»n*»*  ,inn' ■    *«*'n»    stuffs,    samples.  .1241 

"-rrf^«c^'^.ricras::::::::}l^ 

**  ■mi*c\»\  •«.    Cons'lfl   and    dairy    products 

<y  *^         y  (nirou''l''V*«  chemist   116S 

^^•" 


Sec. 
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Ot  food,  at  request  of  Com- 
monwealth's   attorney    1190 

Of  food,  by  Dairy  and  Food 
Commissioner    1175,    1178 

Of  mixtures  supposed  to  con- 
tain ardent  spirits 4621 

— use  of  in  evidence   4621 

Of  oyster  and  claw  grounds 
by  Dairy  and  Food  Com- 
missioner      3281-3289 

Of  soil,  by  State  chemist 1280 

ANIMAI.S 

See   also   "Bnrrav   ot   Aalmal   !■- 
ilBStry"!    "Sodctr    for   Pre- 
vmtlOB   of  Cmcity  to  Aal- 

Brands,  see  "Bmada" 

Running  at  large,  special 
laws  prohibited. Va.  Const.,  |  63 

Cows,  test  of  for  tubercu- 
losis     1224-1227 

Cruelty,  what  constitutes, 
punishment    4654 

— searches  of  premises   4657 

— when  animals  to  be  de- 
stroyed     4668 

— when  animals  and  vehicles 
taken    charge    of    4669 

lien  on ,4669 

—  — enforcement  of  lien, 
sale,  notice   4561 

— ^Jurisdiction  of  Justice  of 
peace     4662 

—  — appeal     from     sentence 

of    4662 

— fines,   disposition   of.. 4663,    4566 
— warrant,     presentment,    in- 
dictment. Information, 

form   4561 

Dogs,   mad,   killing   1561 

— penalty    for    concealing. .°.  .lBt>3 
— worrying  sheep,  killing. ..  .1562 
— penalty    for    concealing.  ..  .1653 
Domestic,    running    at    large 
in   streets  of  town,  regula- 
tion    of     3538 

Diseased,  quarantine   1600 

Diseases,  pneumonia,  sup- 
pression     and      extirpation 

of 1289 

Dying  from  disease,  cre- 
mation or  burial    1564 

— penalty    for    failure    1554 

Running  at  large  In  counties 
In     which     boundary    lines 

are   lawful    fences    3648 

— damages    3652 

Fur-bearing,  preservation  of, 
etc.,  powers  of  super- 
visors  2743 

— trapping  on  lands  of  an- 
other,    consent     3348 

—  — season    for    8348 

—  —on  one's  own  land,  trap- 
ping   or    killing    3353 

— laws  relating  to  designated 
counties  continued  In 
force     3366 

Inspection  of  by  bureau  of 
animal  industry  1289 

Lien  on,  of  livery  stable 
keeper    6446 

— how  enforced    6449 

Lien  on  colt,  owner  of 
stallion  or  Jackass  to 
have    (446 

Trespassing,  powers  of  super- 
visors    2748 

Trespass    by.    Impounding — .3541 

— damages.  proceedings  to 
recover,  lien,  sale 3611 
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— by  animal  of  non-resi- 
dent     3542 

distress    3643 

—  —sale     3644 

—  — restored   to   owner 3846 

—  — surrendered  to  resident 
purchaser     3R46 

— liability  for.  exemptions 
not  to  extend  to    6563 

nrport  to  landowner  of  stock, 
fowl,     or     dog,     caui^bt     In 

trap     8350 

Oflraaca 

BuRRery,    punishment     4561 

Dead,  oastingr  in  water 
courses,    punishment     1782 

— pollution  by  of  water  sup- 
ply of  city  or  town,  pun- 
ishment      1788 

— pollution  of  drinking  water, 
punishment    1784 

— throwing  Into  Lynnhaven 
river     8890 

Dead,   casting   into   road 4743 

Sick  or  disabled,  leaving  In 
street,  road,  or  public 
place     V ... .  .  4743 

Driving  on  railroad  track.  In 
front  of  approaching  train, 
punishment    446S 

— to  recover  damage  from 
railroad  for  death  or  In- 
Jury     of     4476 

Driving  on  street,  road  or 
bridge  at  dangerous  speed, 
penalty 4741 

Fighting,  for  money,  prize, 
etc..    punishment    <560 

Fights  between  men  and 
animals     4426 

Larceny    of    4440 

Poisonjng,     punishment     ....4467 

Shooting,  stabbing,  cutting, 
punishment    4467 

Registration,  obtaining  by 
false  pretenses,  punish- 
ment      4460 

— giving  false  pedegree,  pun- 
ishment      4460 

Running  at  large  In  village  or 
unincorporated  community, 

3S60,  3651 
ANNiriTTf 

Table    5131 

Computation   5132,  5133 

AJfNIHTY  BOND 

Action    on    6262 

ANNVLLMBNT 

Of   marriage    6100,   6111 

—Jurisdiction    6106 

—decree     concerning     estate, 
maintenance   and   children. 6111 
ANSWBR 

See  also  «Eqaitr»t  opieadlnar" 

Of  escheator  In  proceeding 
against    escheat     497 

By  auditor  In  suit  to  enforce 
claim    against    State    2670 

In  contested  election  for  re- 
moval  of  courthouse    ...a.. 2754 

To  petition  of  officer  claim- 
ing salary  withheld  for 
debt  due  State    8476 

Defense  by,  proceeding  for 
enforcement  of  forfeiture.  .3370 

In  suit  to  sell  real  estate  of 
infant  or  Insane  per- 
son    6337,  533S 

To  petition  to  release  dower 
of  Insane  wife   6346 


Sec. 
AXSH'BII — Cob. 

— to    release    curtesy    of   In- 
sane   husband    iU% 

In      proceeding     to     transfer 
property    of    Infant    or   in- 
sane  person  out   of  State.. 5]«« 
To  petition   for  mandamus  or 

prohibition     58J« 

To    petition    filed    In    pending 

chancery    suit     W( 

To    cross    bill    ttil 

After  demurrer  or  plea  over- 
ruled     «1M 

Time  for  filing  «1K 

Testing    sulRciency    of    6123 

Amendment    (121 

Interrogatories   6I2J 

Exceptions    to,    abolished (123 

Bflfect    of    as    evidence    when 

oath   waived    (12S 

Verification    before    clerk (12» 

In    attachment    proceedings-. (282 

—ot    garnishee    ■. (2SS 

B.V    execution    debtor    to   in- 
terrogatories      (5CJ-(5»7 

ANTHRAX 

Bodies    dead    of,    transporta- 
tion, rules  for  1T2S 

APPE.»XS 

See    also    <*CrtaalBal     Pnrtimn'x 
-Writ      of      Emr"t     "Sapftwr 
Court    of    Ai»|i«alii'')    and    titles 
of  various  courts 
Petition    for,    cases   In    which 

allowed    <33(.  (217 

— time    for     (22T 

— when   not  allowed    (227 

— suspension    of    execution.. (3i^ 
— transcript   of   record.  .(JSJ-M4S 

printing    (3S7-(3(e 

— assignment   of   errors (3I< 

— certlflcate    » (3i« 

— to  whom    presented    (347 

— endorsement    by    Judge — (3«7 

Refused  (2« 

Allowance    (34J 

Certiorari     (245 

Supersedeas,    when    awarded. (24> 

—Issuance    (2St 

Docketing   (350.  (2(1 

— order   of   causes    (2(4 

Process,    Issuance    I2M 

— endorsement    of    bond   on.- (15! 

Limitation      (355 

Dismissal    6355,  (3S( 

— reinstatement      (25( 

— finality    (25( 

— failure    to    Indemnify   sure- 
ty      (253 

Hearing,   order   of  causes, 

(361.  (3«: 
What  evidence  considered.  .(244 
Damages     awarded     appellee. 

when    .v.. ...ait 

— amount   of    (2(( 

Briefs    and    records,    rebind- 

Ing     (371 

Rehearing,    application    for.  .(37! 
.—decision,    entry,    transmis- 
sion   to   lower   corfrt (37; 

Decision     ('*» 

— affirmance        or       reversal. 

when     (2(5 

^when     cause     remanded. ..  (3(5 
—constitutional     question. ..  (3(5 
— number    of    Judges    assent- 
ing      ....: (2(5 

— rule  of  where  evidence  and 

not  facts  certified  (2(» 

—transmission        to        lower 

court     ...6367.   43M 

— entry   In    lower   court *'*' 

—how    executed     MM 
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Errors    for    which    JudKment 

not  to   be   rerersed..  .8831.    633Z 
— certlflcate   of   facts   proved. 6S31 
Judsment,    correction    on   ap- 
peal     titi 

^motion        (or        correction, 

necesstty    (334 

Affirmance  of  Judgment  for 
specific    property,    damages 

for  detention   8377 

Keversal  of  Judgment  for 
failure    of    record    to   show 

venire   facias    8002 

—effect  on  title  of  purchaser 

at    Judicial   sale    8308 

Suapenslon        of        execution, 

bond    6333 

Wlien    motion    for    new    trial 

unnecessary     62G4 

Bill  of  exceptions    8252 

— certiflsate  In  lieu  of   8253 

Change    of    parties    by    death 

or    otherwise,    pending 8187 

Costs,  on,  who  to  recover. ..  .3623 

Record,   printing,   cost   of 3488 

— dismissal     for     failure      to 

pay    .... 3488 

Bonds     8351 

— by  whom  taken   8352 

— Indemnity    to    surety 8363 

— In    attachment    proceeding. 8413 

— how    payable    287 

Of  Commonwealth  In  crim- 
inal   cases     4931 

— Va.    Const.,    it    8,    88 
— proceeding    to    correct     er- 
roneous       assessment        of 

taxes     2391 

— cases  arising  under  prohi- 
bition   law     4846 

Prom  iiartlealar  e*nrta 
From  court  of  law  and  chan- 
cery of  Norfolk   6938 

From  courts  of  city  of  Rich- 
mond     6922,    6929 

From  court  of  law  and  chan- 
cery   of    Roanoke    5950 

Vntwt    Jnatleea    of    tke    yeaee 

From  conviction  by 4989,  4990 

— costs      4989 

— prosecutions  for  cruelty   to 

animals      4562 

— In  civil  cases  ...8019.  8027.  8028 
^-dismissal  (or  (allure  to  pay 

writ   tax    6028 

— in   Interpleader  proceeding. 6035 
— duty     of     clerk     and     Jus- 
tice       6036 

— ^Jurisdiction     6037 

— how  tried.  Judgment.  .6018.  6038 
— notice,        preference        over 

other    cases    6030 

— how  tried    6018,   6038 

Prom  sentence  (or  contempt. 4523 
Sale   of  personal   property  to 

satisfy     Hen     6451 

In   interpleader   proceedings, 

6035.   6038 
To    Sniireme    Canrt    of    A|i|ieal« 
General    provisions    ....6336.   6337 
From    Judgment    in    proceed- 
ings     on      caveat      against 

Issuing    grant     . . . . : 449 

— Judgment  on   449 

Proceeding  to  correct  as- 
sessment of  land  (or  tax- 
ation      2237.     2240 

Proceeding   to   correct   erron- 
eous  assessment   o(   taxes.. 2391 
In    contest    of    application    to 
purchase   land   sold   (or   de- 
linquent  taxes    2496 


Sec. 
APPEALS — Cos. 

From  order  decreasing  mer- 
chants'   license    tax     2388 

Appraisal  of  stock,  stock- 
holder dissenting  (rom  con- 
solidation    8823 

Proceeding  to  enforce  for- 
feitures     3378 

Of  feeble-minded  person  from 
commitment    1080 

Insurance  company,  from' 
order    suspending    license.. 4223 

— order  imposing  penalty  on. 4234 

Proceeding  to  revoke  license 
or  certlflcate  of  Insurance 
company  4180 

Of  Insurance  company  from 
assessment,  expense  of 
bureau    of    Insurance 4195 

Life  Insurance  company,  from 
revocation  of  license  by 
State  Corporation  Commis- 
sion    4260 

Of  Are  Insurance  company 
(rom  revocation  o(  license 
(or  assuming  excessive 
risk     4307 

Fraternal  beneflt  society, 
(rom  re(us&l  o(  license  to. 4288 

or  transmission  or  transpor- 
tation company,  person  ag- 
grieved, or  State,  (rom 
order  or  regulation  of  State 
Corporation    Commission. 

Va.  Const.,  cl.  d-g,  1   1S8 

From  State  Corporation  Com- 
mission     3734.    3735 

From  order  o(  State  Corpora- 
tion Commission,  public 
service  corporation  cross- 
ing  works  o(   another 3884 

— on  complaint  o(  Individual 
against  public  service  cor- 
poration      3902 

— Imposing  flne  on  corpora- 
tion (or  (ailing  to  flle  list 
of    officers    and    directors. .3854 

— (or  (ailing  to  appoint  at- 
torney (or  service  o(  pro- 
cess      3864 

— (rom  Judgments  for  con- 
tempt 3728 

Bstablishment  of  wagon-way 
across  works,  canal,  '  etc., 
of  public  service  corpora- 
tion     3883 

Proceeding  by  public  service 
corporation  (or  crossing  or 
changing  course  o(  county 
road    8885 

From  order  of  circuit  court 
as  to  tramway  or  railway 
crossing    highway     2007 

By  railroad  company  in  pro- 
ceeding to  establish  drain- 
age   district    1787 

Proceeding  to  forfeit  charter 
of   corporation    3831 

Condemnation  by  ohe  corn 
poratlon  o(  property  of  an- 
other      3833 

From  order  on  petition  to  In- 
corporate  town    2884 

Proceeding  (orming  city  o( 
flrst    class 2912 

Proceeding  to  annex  terri- 
tory  to  city   or   town 2961 

From  order  on  application 
by  city  or  town  (or  leave 
to  erect  dam  3080 

From  proceeding  to  establish 
drainage  district    ....1748,  1758 
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—time   of    1748,    1768 

Issuance   of  additional   bond* 

by  drainage  district    17T7 

Approval  of  title  to  real 
estate  purchased  by  county 
or   school   board    2709 

Proceeding  for  removal  of 
officer     270e 

Proceeding    for   discharge    of 
county    or   city   treasurer.  .2792 
To   «lre«ilt   or   earpomttoa    eonrta 

Person  denied  registration  as 
voter    Va.    Const.,    i    19 

— General  Assembly  to  pro- 
vide  for   Va.   Const.,   I    25 

Prom  assessment  of  prop- 
erty  of  railway  or  canal 
corporation   for  taxation, 

Va.   Const..    I    18(1 

From  decision  of  mayor  o' 
town     soil 

— bond    3011 

By  officer  of  city,  from  order 
removing    or    suspending.  .$010 

— Va.    Const,    I    120 

From  Judgment  of  justice  in 
unlawful  detainer  pro- 
ceedings     5449 

From  Justice,  proceedings 
under  law  relating  to 
cruelty   to  animals    45S2 

From  judgment  of  police 
justices      3094 

From  civil  and  police  Jus- 
tice     810« 

— bond     810« 

— dismissal    of    3101! 

— judgment     310« 

From  civil  justice,  proceed- 
ings  on   interrogatories 3116 

— contempt    proceeding    Sll' 

From     trial     justice 4988 

From  Juvenile  and  domestic 
relations  courts  1960 

From  mandamus  compelling 
supervisors  to  establish 
road  or  bridge  between 
counties     1998 

Claim  against  county  allowed 
bv    supervisors     275!> 

— claim    disallowed    2761 

—trial    of     2763 

From  order  of  levy  bv 
supervisors    2762 

Prom  order  of  board  of 
supervisors  removing  gate. 2012 

Prosecutions  for  violations  of 
mining   laws    1886 

From  order  of  board  of 
health  relative  to  water 
supply    1792 

From  refusal  of  board  of 
charities  and  corrections  to 
license  private  Institution 
for   care   of   feeble-minded.  1 903 

Proceeding  to  establish  road.1980 

Prom  order  of  State  Ento- 
mologist          891 

From  rulings  of  commis- 
sioner of  labor  1831 

Assessment  for  local  Im- 
provements      8070.    8071 

Of  abutting  owner  from  as- 
sessment of  damages  when 
street    graded     3038 

Prom  judgment  of  conserva- 
tor of  the  peace  requiring 
recognizance    4792,    4795 

— judgment  on   4793 

— discharge  from  imprison- 
ment      4794 

From  order  of  clerk  pro- 
bating  will    6249 


8«c. 
APPEALS — C»m. 

From  appointment  by  clerk 
of  executor,  administrator, 
curator    or    appraisers 5149 

From  report  of  viewers  In 
proceeding  to  compel  re- 
pair  of   turnpike    ....407S,  4082 

Suit  to  recover  penalty  from 
railroad  failing  to  con- 
struct  cattle   guard     UU 

From  conviction  for  viola- 
tion of  ordinances  and  by- 
laws       J7« 

From  disapproval  by  attor- 
ney of  title  to  real  estate 
purchased  by  county  or 
school  board   27M 

Decrease  of  merchants' 
license     :J« 

Proceeding  to  correct  erron- 
eous assessment  of  land 
divided  among  several 
owners     it%h 

Prom  convictions  for  viola- 
tions of  laws  relatlnar  to 
automobiles     lilt 

Of  prisoner  In  jail  from  sen- 
tence to  chain  gang  or  pub- 
lic works   ; ton 

From    escheator's     inquest...  491 

By  child  under  18  committed 
to  Board  of  Charities  and 
Corrections  or  institu- 
tion     1914.  1917 

By  embalmer  from  refusal  of 
board  of  embalming  to  re- 
new license   ..ITIl 

— suspension      1721 

Prosecution  of  husband  or 
parent  for  desertion  or  non- 
support    1»J" 

Inebriate  or  drug  addict, 
proceeding  to  commit  to 
private  hospital.  1071,  1072,  1«7] 

Proceedings  to  condemn  adul- 
terated, misbraiided  or  sub- 
stituted   food    IIM 

Of  witness  flned  by  commis- 
sioner in  chancery  (181 

Of  witness  flned  or  Im- 
prisoned for  falling  to  at- 
tend before  city  council. 
flre      or      police      commls- 

aionera     nss 

Ml«ccllaae«aa 

Person  denied  registration  as 
voter    Va.  Const,  i  U 

— General  Assembly  to  pro- 
vide  for   Va.   Const,  i  !5 

Members  of  police  and  Arc 
departments  of  cities  sus- 
pended or   removed    S411 

— Va.    Const..    S    120 

From  assessment  for  tax- 
ation, property  of  railway 
nr  canal  corporation. 

Va.    Const,  i   l» 

In  proceeding  for  assessment 
of  damages  for  injuries  In 
coast  survey   JS-15 

Contested  election    2*8 

Of  bidder  on  contract  for 
public   printing    SM 

— for    paper    J8J 

Prom  decision  of  Commis- 
sioner of  Agriculture  and 
Immigration  refusing  to 
grant  or  revoking  certifi- 
cate of  commission  mer- 
chant     1«J 

Dentist,  from  revocation  of 
license   Iwl 

Prom  local  board  of  review, 
correcting  assessment    — ttO 
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APPBAI.S— Cob.     * 

From  dcclaton  of  mayor  of 
town     soil 

Prom  dedBlon  of  superinten- 
dent of  schools  with  refer- 
ence to  attendance  in 
school  of  adjoinins  dis- 
trict    J19,  720 

To  school  trustee  electoral 
board ,  482 

— ^with  reference  to  use  of 
schoolhouses  out  of  school 
hours      T. . . .   677 

From   district   school   board..  <66 

To  State  Board  of  Education 
from  decision  of  Superin- 
tendent of  Public  Instruc- 
tion       61$ 

To  State  Board  of  Crop  Pest 
Commissioners     876 

From  decision  of  orchard  in- 
spector       900 

To  Board  of  ARrlculture. 
from  Commissioner  of  Agri- 
culture      1120 

To  State  Corporation  Com- 
mission by  insurance  ascent 
from  revocation  or  suspen- 
sion of  certificate  .of  regis- 
tration     42S6 

— 'by  Insurance  company,  re- 
fusal of  Commissioner  of 
Insurance  to  renew  license 
or    certiflcate     ;  4210 

— by  property  owner  ordered 
to  remedy  fnflamroable  con- 
dition      41*0 

APPBARANCB 

Time  of  in  proceedinxs  on 
caveat  aeainst  Issulnir 
g-rant   on   land   warrant 446 

By  Secretary  of  the  Com- 
monwealth for  foreign  cor- 
poration     J84S 

Special,    in    attachment    pro- 

ceedingrs    640S 

AFPLBS 

Bushel,  standard   1470,  1471 

— barret    1471 

APPLB   ORCHARD 

Levy  on  to  reimburse  county 
for    expense    of    destroying 

diseased  trees   892,  8ftS 

Inspection   of   898 

^-destruction     899-901 

APPLICATION 

Kor   pension   see  «PeBatoM*< 

TFoT  relief  from  assessment 
of  taxes,  by  railroad  or 
canal  corporation, 

Va.   Const..   I    180 

By  voters  for  registration .     90.  03 

By  voter  for  change  of  regis- 
tration        100 

or  circuit  or  corporation 
court  that  officer  be  fur- 
nished with  Acts  of.  Assem- 
bly       172 

For  loans  from  literary 
fund     768 

or  teacher  for  restoration  to 
retired   list    803 

Of  voluntary  patient  In  In- 
sane hospital   1031 

For  certiflcate  to  sell  condl- 
mental  stock  and  poultry 
food    1246 

Commission  merchant  for 
certiflcate     1268 

For  registry  of  trade 
mark  14S7.  1468 


APPiaCATIOHr— Caa.  ° 

For  standard  weigHts  and 
iqeasures  by  courts  of 
counties  and  cities 1467 

For  license  to  practice  den- 
tistry      1(44 

Of  pharmacist,  for  registra- 
tion      1(84 

— assistant     1(84 

— apprentice      1(89 

Foil  examination  for  license 
ap  graduate  nurse, 

1706,  1707,  1712,  1714 

For  license  by  graduate 
nurse  of  other  State 1714 

For  license  to  practice  em- 
balming     1720 

Of  water  works  for  permis- 
sion to  supply  water  for 
domestic  purposes    1787 

To    establish    new    ferry 2064 

To  increase  rates  of  fer- 
riage      2068 

For  State  aid  in  improve- 
ment   of    roads    2098 

FoJ-  license  and  registration 
of  automobile,  motorcycle, 
etc.    2126-2129 

For  licenses 2360,  2361,  2362 

By  purchase  of  delinquent 
land,     for    deed     2482 

To  redeen*  part  of  land  sold 
for  delinquent   taxeb 2493 

Fof  purchase  of  delinquent 
land    sold    to    Auditor 2495 

To  Oovernor  for  remission 
of  flne    2674 

For  appointment  of  conser- 
vator of  peace  at  poor- 
house    . .  _ 280T 

For  conflrmfltion  of  ordinance 
reducing  corporate  limits.. 2970 

By'  town  for  enumeration  of 
population    2973 

— by  city  2976 

By  city  or  town  to  erect 
dam  to  secure  water  sup- 
ply     3064 

To 'Commissioner  of  Fisheries 
to  re-establish  lines  of 
Baylor  survey 3168 

For  license  to  take  flsh  for 
itianufacture  Into  oil  or 
fertiliser    8187 

— penalty  for  false  swearing 
Ip     3190 

Of  riparian  owner  for  as- 
signment of  oyster  ground. 3223 

For  assignment  of  oyster 
planting  ground    ....3224.   3226 

For  assignment  of  location 
of   bathing!  grounds    3230 

Fof  license  to  take  oysters 
i^ith  scrapes  and  dredges.  .3246 

For  re-survey  of  Baylor  sur- 
vey     326.7 

For  designation  of  clamming 
or  <!1'abblng  grounds   8296 

For  county  license  to  hunt.. 3328 

— State  license  to  hunt 3329 

— for  license  by  non-resi- 
dent     3330.    3831 

— by  aliens    3331 

For  payment  of  attorney's 
fee  out  of  funds  tik  court.  .3430 

To  court  for  leave  to  erect 
dam     3682.    3683 

To  close  wharf  affected  with 
public  use    3669 

Of  mayor,  councils  or  super- 
visors for  examination  of 
transportation  or  transmis- 
sion line  bv  State  Corpora- 
tion Commission   ..- 8721 
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or  stockholder  to  Judgre  (or 
election  of  directors  of 
corporation     3803 

— contesting:    election    of 3804 

By  stockholder  or  creditor  for 
appointment  of  receiver  for 
corporation    3813 

By  board  of  supervisors  for 
elimination  of  grade  croas- 
inK  of  county  road  by  rail- 
roads      3974 

— for  country  road  to  cross 
railroad     3886 

To  compel  repair  of  turnpike 
within  half  mile  of  city iOS9 

By  turnpike  company  to  court 
for  order  on  completion  of 
road     407' 

— for  permission  to  change 
toll    Kate     4077 

To  State  Corporation  Com- 
mission  to   examine   bank.. 4120 

By  State  Corporation  Com- 
mission for  appointment  of 
receiver   of   bank    4120 

For  insurance  policy,  state- 
ments in.  when  deemed 
representations  and  nut 
warranties    4220 

— for  form  for  prellanlnary 
proof  of  loss   4221 

Commissioner  of  insurance, 
proceeding  to  liquidate  in- 
surance    company     4242 

For  appointment  of  commis- 
sioners in  eminent  domain 
proceedinKS 430S 

To  court  for  permission  to 
carry    concealed    Weapon..  4BS4 

For  release  of  prisoner  under 
confinement  for  fine  and 
costs     4952 

For  appointment  of  com- 
missioners, proceeding  to 
drain    land    5293 

For  writ  of  mandamus 6831 

For    writ   of  prohibition    5831 

For  change  of  name  of  per- 
son      6983 

APPOINTMENTS 

To  fill  vacancies  In  offices 
temporarily    13C-139 

Temporary  on  removal  of 
State    officer    330 

Of  agrents  by  State  Board  of 
Education     803 

Airent   to  assess   license   tax. 2370 

or  agents  to  collect  debts  due 
State 2634 

—to  sell  land  of   2637 

Of  agent  to  collect  debts  due 
State  Corporation  Commis- 
sion      3787 

Of  agent  on  whom  process 
against  corporation  may  be 
served    3864 

Of  agent  to  conduct  mercan- 
tile business   6223 

Of  appraisers  of  forfeited 
property      3368 

Appraisers  of  stock,  stock- 
holder dissenting  from  con- 
solidation     3822 

Of  appraisers  or  live  stock 
killed  or  injured  by  railroad 
trains     3994 

Of  appraisers  or  estate  of 
decedent    5249.   6378 

or  assessors  or  land  ror  tax- 
ation      2233 

Of  assistant  orchard  Inspec- 
tors to  try  appeal    900 


A  PPOI NTM  ENT8 — Cob. 

Of  assistants,  dairy  and  food 
commissioner     Hit 

Assistant,  health  commis- 
sioner      14H 

Of  assistant  chief  factory  in- 
spector    nn 

— deputy    17M 

Of  assistant.  State  liighway 
commissioner    19<7,  IKS 

Of  assistant  superintendent, 
convict    road    rorce    2MS 

Assistant  superintendent  of 
penitentiary     5<U4 

— tierk,    keepers,    matron 5M< 

Va.    Const,    {    148 

or  arbitrators  to  ascertain 
value    or   division   f^nce — 35S' 

— to   settle    dispute   as   to UH 

or  attorney  in  fact,  by  mar- 
ried   woman    S!IS 

Of  attorney  to  represent 
Commonwealth,  proceeding 
to  remove  Commonwealth's 
attorney    J?M 

Auditing  committee  or  Gen- 
eral Assembly.  .Va.  Const.,  {  l> 

or  bacteriologist,  by  health 
commissioner    IIM 

or  bail  commissioner  (Ill 

or    bank    examiners    41il 

— clerk.  assistant,  stenog- 
rapher     41!l 

Of  board  of  directors  for 
penitentiary    Hi 

— Va.    Const.,    I    148 

or  board  of  directors  of  Stat* 
library     JH 

— Va.  Const,   t   132 

— librarian    and    employees..  (1* 

Of  Board  of  Visitors  Vir- 
ginia Military   Institute....  tlS 

Board  of  Agriculture,  em- 
"ployees   of    IIW 

Of  board  of  veterinary  exam- 
iners     Hi* 

Of  Board  of  Charities  and 
Corrections    IM' 

—secretary      IMI 

—assistant    secretary    UM 

Of  board  of  pharmacy  KM 

Of  board  of  drainage  com- 
■mlstrioners     . .- 17$) 

Of  board   of  bar  examiners-. 1411 

Of  board  of  commissioners  to 
examine  pilots  ><» 

Of  church  trustees   'J 

Of   clerks   of  election 1" 

Of  clerks.  State  Highway 
Commission    1»«7,  IMI 

or  clerks,  convict  road 
force    IWl 

Of    clerks    by    city    councils. M» 

Of  clerk  of  court  of  civil 
Justice    Jll» 

or  enrolling  and  engrossing 
clerks  in  House  of  Dele- 
gates    1<»» 

or    clerks     and     officers,    of 
State   Corporation  Commis-     , 
slon   »«»».  i:« 

— Va.    Const.,    i    166 

Of   clerks.   Supreme  Court  of  . 
Appeals     M'5 

— to  nil   vacancy    JJJj 

— successor  to    ...JM' 

Of  collector.  delinquent 
taxes    M» 

Of  collector,  delinquent  capl- 
tation    Uxes    «" 

or  commission  to  fix  saiarief 
of  councllmen  »*' 

Of  commission   of  fisheries.. Jl<* , 
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Of  commissioners  (or  promo- 
tion of  uniformity  of  legria- 
lation      322 

Of  commissioner  of  State  hos- 
pitals for  insane   1009 

— Va.    Const.,    i    1S2 

Commissioner  of  agriculture 
and  Immlgrration,  to  fill 
vacancy   In   office  of    1104 

Of    commissioner    of    labor.. 179s 

Commissioner  of  revenue, 
successor  to.  when  re- 
moved      2315 

Of  commissioner  to  make 
deed  to  clerk  for  land  sold 
for    delinquent    taxes 24X3 

Of  commissioner  to  vote  In 
meeting  of  supervisors  In 
case  of  tie 2718 

Of    commissioner    of    deeds.. 2853 

Of  commissioner  to  settFe 
boundary  dispute  between 
counties     268.=; 

Of  commissioners  to  re- 
arrange magisterial  dis- 
tricts     2691 

Of  commissioners  on  appli- 
cation of  city  to  erect  dam 
in    water    course 3066 

Commissioner    of    flsberies. .  .3146 

Of  commissioners,  proceedlnE 
to    erect    dams    3S84.    36t87 

Of   commissioner   of   wrecks. 3696 

Of  commissioners,  establish- 
ment of  wafTon  road  acro8.s 
road,  canal,  Stc.  of  public 
service    corporation     3883 

Of  commissioner  of  insur- 
nnce    4171 

•—deputy     4171 

Of  commissioners  In  eminent 
domain   proceeding. 

4366.    4375,   4387 

Of  commissioners  to  assign 
dower    6125 

Of  commissioners  to  desig- 
nate fishing  shores    6290 

Of  commissioners,  drainage 
through  lands  of  another.  .629  i 

Commissioner    of   accounts. .  .6401 

• — assistants    5402 

Of  commissioners  In  chan- 
cery     617S 

Commissioner  to  execute 
deed     6296,    6297 

Of  committee   for  convict, 

4998.    5003 

— power  of  clerk  of  circuit 
••ourt    to   appoint, 

Va.    Const.,    t    101 

Of  committee  for  Insane  per- 
son      1050,    1061.    1052 

Of  committee  of  Inebriate  or 
drug  addict 1074 

Of  committee  of  feeble- 
minded   person    1080 

Of  committee  to  inspect 
Jail     2863 

Of  committee  to  hear  appli- 
cations for  aid  from  local 
levy  for  Confederate  vete- 
rans  2664.    2665 

Of  committee  to  Inquire  Into 
necessity  for  general  Index 
In    clerk's    office 3396 

Of  committee  to  manage  Nor- 
folk   county    ferries     2060 

Of  conservator  of  peace  for 
poor    house     2807 

Of  constables  to  preserve 
order    at    election    193 

— at  primary  election  .,«„....   250  . 

Of  coroners 2815 


Sec. 
.IPPOINTMENTS — Con. 

Council  of  town,  to  fill 
vacancy    In 3003 

Of    county    surveyors 126 

By  courts,   how   made ...5.961 

By  court,  of  representative 
')f  unknown  owners  in  pro- 
ceeding to  establish  draln- 
nge    district     1740 

— guardian  ~ad  litem  for  in- 
fant   or    insfine    person. ..  .1741 

—attorney  to  examine  title 
to  real  estate  purchased  by 
school   board   or   county ...  .2709 

-—auditors  of  accounts  of 
officers     2756 

—  crier     2821 

—  -person    to    act    in    place    of 

sheriff    or    sergeant     2821 

—person  to  examine  books 
and    records    of    surveyor. .2843 

Of   cullers   of  lumber 1403 

Of  curator,  of  estate  of  de- 
eedent     5248,    5249 

— for    minor    6319 

Of  dairy  and  food  commis- 
sioner      1155,     1166 

— deputy     1158 

Of  debtor  as  executor  not  to 
extinguish    debt     5377 

Deputy   State   Accountant....   661 

Of  Deputy,  Dairy  and  Pood 
Commissioner    116'' 

Deputy     tobacco     samplers. .  .13!i2 

Deputy,    factory    inspector. ..  1799 

Of  deputies  for  certain  of- 
ficers     2701 

Of    deputy    oyster    inspectors. 3219 

Deputy  clerks.  Supreme  Court 
of    Appeals     3379 

Deputies  and  Inspectors,  com- 
missioner   of   prohibition.  .  .4627 

Of  Director  of  Legislative 
Reference    Bureau     573 

— assistant   and   clerks    574 

or  directors  for  Insane  hos- 
pitals      1006 

— Va.    gonst.,    9    149 

Of  directors,  by  State  holding 
stock  In  Internal  Improve- 
ment company  3762-3764 

Of  division  superintendent  of 
schools 624 

— Va.    Const.,    {    132 

— to  nil  vacancy   607 

Of  dock  master  In  city  of 
Richmond    3689 

Of  electoral   boards   84 

— Va.    Const.,   i    31 

— of  Judges,  clerks  and  regis- 
trars   by    84,    86,    88 

—  — Va.    Const.,    I    31 

— ^1n    cities   of   second   class.. 2897 

Of  employees.  State  library..   617 

Of  employees.  Board  of 
Agriculture    1106 

Of  engineer,  convict  road 
force     2090 

Of  enumerators  of  popula- 
tion of  towns   2973 

— of    cities     2976 

Of  escheators   by   Governor. .    489 

Of   examiners    of    records 2218 

Of  executors  and  administra- 
tors   by    clerks    of    courts.  .6249 

Of    fire    marshal    J137 

— assistants     8140 

Of  new  fiduciary,  when  au- 
thority of  former  fiduciary 
revoked     6418 

Freeholders.   In   proceeding  to 
enforce  construction  o«  c"*"..,^ 
fie   guards   by   railroad.  ...3960 
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Of  freeholders,  to  report  on 
completion    ot    turnpike    or 

section  thereof 4077 

Of   K&nie    wardens    3819 

or  general  receiver 6280 

Of  Beologlst  and  assistant  for 

State  Oeological  Survey. .. .   821 
By     Qovernor,     of     executive 

offlcers   Va.  Const.,  I  73 

— to  fill   vacancies    331,   332 

— of    staff    (19 

—in  militia  314,  316 

— of  United  States  senator,  to 

All    vacancy    <t 

Of      cuards,      convict      road 

force     2083 

Of   Kuards,    State    Farm 3462 

Of  ffuard.  State  prison   farm.B047 
Of  ffuardian,  by  parents. 5314.  5315 
— by   court   or  judge. ..  .6310-6318 
Of      guard  iaa       for       feeble- 
minded   person    lOSA 

Of  guardian   ad   litem    <098 

Of  guardian  ad  litem  for  in- 
fant or  insane  person,  be- 
fore civil  and  police  Jus- 
tire    3105 

Guardian  ad  litem  for  infant 
or  insane  person  Id  eminent 

domain   proceeding    43S5 

or  guardian  ad  litem  In  suit 
to  sell  real  estate  of  In- 
fant or  insane  person.  ...6337 
Of  guardian  ad  litem  to  In- 
sane wife,  proceeding  to  re- 
lease   dower    5348 

— insane  husband,  proceeding 

to   release   curtesy    6346 

Of  harbor  masters  in  cities 
of  Richmond  and  Alexan- 
dria       36S4 

— cities  of  Norfolk  and  Ports- 
mouth      3673 

— for   Newport   News    3678 

— for   Warwick   county 3679 

Of    Health    Commissioner 1489 

— assistant    1490 

— bacteriologist    1490 

. — clerks    and    assistants 1490 

Of    Inspector,    by    State    Bn- 

tomologist    880 

Of    inspectors,    of   fertiliser.  .1119 
Inspectors  of  flour  and  other 

commodities     1400 

—deputies     1402 

Inspector,    plumbing    1K44 

Of  Inspector  of  mines   .1836 

Of  Inspectors,  by  commission 

of  fisheries    3163.  3164 

Of  Judge,   pro  tempore   6900 

Of  Judges  of  election    148 

Of    ludges    of    election    and 

registrars    fo^    tgwns 2995 

Jury   commissioners    6986 

Of  Justices   of   the   peace    in 

cities     809S 

Of  Library  Board    360 

By   Library  Board    „ 360 

or  libraflan.  State  library...  617 
Librarian.       of      State       law 

library    j 6878 

Of       librarian       for       school 

library     764 

Of    local    registrar    of    vital 

■tatistica     1664 

Of-looal   board  of  review 3226 

Marriage,  of  person  to  cele- 
brate     6080 

or  matron  tpr  Jail  8027 

or  members  of  Art  Commts- 
■lon  681 


Sm. 
APPLICATION — Cvm. 

Of  members,  school  trustf* 
electoral    board    (21 

or  members  State  Geological 
Commission    S!t.  I^^ 

Of  members  Virginia  Normal 
School     Board     Ill 

or  members  Board  of  Agri- 
nnlture IW? 

— Va.  Const.,   I   143 

or  members  board  ot  medical 
axamlners     INi 

or  members  State  Board  of 
Health    H« 

Of  members  local  boarda  o( 
health     1«! 

or  members  board  tuberca- 
losls  sanatorium  1S1> 

or  members  State  Doard  of 
Dental    Bxamlners   1(41 

or  members  VlrKinia  SlaU 
Board  or  Examlnen  in  Op- 
tometry       HI* 

or  members  State  Board  of 
fiixaminers  or  Graduate 
Nurses     "B 

or  members  State  Board  of 
Embalming    ITlt,  1717 

or  members  State  Corpera- 
tlon  Commission   W 

— Va.  Const.,   i    166 

or    notarlef     JBI 

or  orchard  inspector  f" 

— assistant    "♦ 

or  officers  and  employees  of 
insane   hospitals    IW 

— Va.    Const.    I    161 

or  offlcers  by  city  councils.. Utt 

Offlcers  and  employees  \>J 
councils  of  cities  and 
towns    JM' 

Of   pension   commisslonera  ..tW 

Of  person  to  perform  dntlei 
of  suspended  clerk,  treaa- 
urer   or    other   officer W\ 

Of  personal  represenfatlvM 
by  clerk  or  the  court HW 

or  physician   ror  poor   1711 

or  physician  to  attend  pria- 
oners  in  Jail   <•'• 

or  plumbing  Inspector  1"* 

or  police  ror  religious  meet- 
ing     «»• 

or  police  agents  for  sfean- 
boat  wharves   JJ** 

— for    railroads    "'* 

Of  port  wardens,  foP  city  of 
Richmond   '♦*» 

Power   or.    how    executed  by 

will     5" 

-efTect  or  marriage  on  will.  -Wl 

—devise      or      bequekt     «*"•"„,, 

strued   as   execution   of...l»" 

President  and  officers,  saTiBX*   .. 
bank    <"• 

or  crobation  officers. 

1911.  nil  "" 

Of  proressors,   Virginia  lOH-  ,„ 
tary  Institute    "' 

or  proxies  ror  stock  or  State 
In  internal  ImprovemeTil 
company   JTM-li" 

or  receiver  ror  dissolved  cor- 
poration     '*" 

Of  reporter  of  Suprem* 
Court    of    Appeals    »»jj 

Of    road    supervisor    *•" 

Of  school  trustees   •" 

Of  school  trustees  f" 
towns    „. 

Of  school  trustees  for  citlei. .  i*" 

Of    sealer    of    weights    J™,,- 
measurea   ,,, IW-  "" 
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APPLICATION — Vmm. 

Of  secretary  Board  of  Char! 
ties  and  Corrections   1891 

— assistant      1893 

Of  secretary  of  Common- 
wealth as  agrent  on  whom 
process  against  foreign  cor- 
poration may  be  served. ..  .384S 

Of  stiellflsh  commissioner. ..  .3146 

Of  State  Accountanf 660 

— to   All   vacancy    660 

Deputy    Accountant     661 

Special  commissioners  iu  suit 
lor  sale  of  property    6266 

— of  other  person  to  receive 
proceeds     <272 

Special  police  for  coun- 
ties      4797,    4798 

— for  watering:  place.  College, 
University,     manufacturing  > 

plant    4804.    4806 

Special  prosecuting  officer  In 
criminal  case    4970 

Of  State  Board  of  Account- 
ancy       666 

Of   State    Entomologist    870 

Of  State  cadets  to  Virginia 
Military    Institute    846 

or  State  highway  commis- 
sioner      1963 

— assistant,  clerk   1967.  1968 

Of  State  student  Virginia 
Normal  and  Industrial  In- 
stitute        964 

Of  students  receiving  free 
tuition  at  Va.  Agrl.  &  Mech. 
Col.   &   Poly.    Inst 864 

Of  superintendent  of  schools. 

Va.    Const.,    I    132 

Of  superintendent  of  the 
poor     126 

Of  superintendent  of  peni> 
tentlary    . . '. 833 

— Va.  Const..  S   148 

Of  superintendent  State 
prison    farm    6047 

Of  superintendent  Virginia 
Military  Institute   836 

Superintendent  Insane  hos- 
pitals      1007 

— Va.  Const.,  f   161 

Of    superintendent    of    roads, 

2019.  2020 

Of  substitute  civil  and  police 
Justice    3101 

Of  successor  to  suspended 
county  or  city  treasurer  or 
collector     2791 

Of  surgeon  at  State  peni- 
tentiary       333 

— Va.   Const,    f    148 

— at   State   prison    farm 6047 

Of  surveyor,  to  survey  oyster 
ground  and  re-establish 
Baylor   survey    itil 

Of    tobacco    samplers 1349 

—deputy    1362 

Of  treasurer  Virginia  Military 
Institute    840 

Trial  Justices   4988 

Of   trustees  for   church 89 

Of  trustees  of  district  school 
board    *. 661 

Of  new  trustees  of  property 
for  school  purposes   660 

Of  trustees  for  gifts,  devise, 
etc,  for  educational  or 
literary  purposes    688.   690 

Of  trustees  and  receivers  for 
dissolved    corporation    ....3813 

Trustee,   successor   to. .  .6298-6303 

Of  viewers,  establishment  of 
poad     1977,    1978 


See. 
.APPLICATION — Cob. 

Of  viewers,  proceeding  to  dis- 
continue   road     1984 

Of  viewers  in  proceeding  to 
establish  ferry   2066 

Viewers,  proceeding  to  com- 
pel   repairs    of    turnpike, 

4078,    4082 

Of  visitors  of  University  of 
Virginia    v 807 

Of  visitors  Va.  Agricultural 
and  Mechanical  College  and 
Polytechnic  Institute i69 

Of  visitors  William  and  Mary 
College    935 

Of  visitors  Virginia  Normal 
and    Industrial    Institute...   94S 

Of  visitors  Virginia  School 
for   Deaf   and   Blind    971 

Of  visitors  Virginia  State 
School  for  Colored  Deaf  and 

Blind    Children     984 

APPOMATTOX  COUNTY 

Fees  of  Commonwealth's  at- 
torney       3606 

APPOMATTOX    RIVER 

Allowing  noxious  substances 
to  pass   Into,   injuring  flsh.S19fi 

— penalty    3198 

APOLOGY 

Evidence  of  in  mitigation  of 
damages,  action  for  de- 
famation      6240 

APPORTIONMBNT 

uf  members  of  council  among 
wards Va.  Const.,  (121 

— re-appointment, 

Va.    Const.    5     Kl 

Of  State  into  senatorial  and 
house   districts. 

Va.     Const..     {     43 

Of  State  Into  congressional 
diutrlcts    70 

— Va.   Const.,   i   65 

Of  forest  reserve  funds.. 743.   744 

Of    county    school    fund 64' 

Of  school  funds,  scheme  of..   763 

— Va.   Const.,    (    135 

— when  district  is  more  than  . 
one   county    666 

— State  funds  to  city  schools.   783 

Of  visitors  of  the  University 
of  Virginia  to  grand  divi- 
sions of 'the   State    807 

Of  students  at  Virginia  Agri- 
cultural and  Mechanical 
College  and  Polytechnic  In- 
stitute         864 

Of  State  aid  for  roads  among 
counties 3103,  2104,  2107 

To  counties  of  fund  derived 
from  fees  collected  under 
automobile   laws    2164 

Of  money  raised  by  taxation, 
to    schools    2206 

— Va.  Const,  I  136 

For  taxation,  value  of  rolling 
stock   of  electric   railway.  .2208 

Of  assessment  of  land  and  of 
timber   thereon    2284 

Of  assessment.  land  divided 
among   different    owners. .  .2286 

Of  compensation  of  commis- 
sioner on  death  or  re- 
moval      2363 

Of    license    taxes    2373 

Of  tax  on  property  par- 
titioned      2449 

Local  assessment  by  city, 
cost    of    Improvements 3067 

Of  city  taxes  when  land 
divided     ,...«. 249S 
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Of  salary  of  Judges  of  cir- 
cuit   court    3468 

— Va.  Const..  I  10? 

Of  rent,  land  occupied  by  em- 
blements      5541 

— from  lessee  of  life  tenant. 
4c 5543 

— on  death.  &c 6544-5547 

— on  purchase  of  part  of 
land  or  rent   5547 

Of  money,  hire.  Ac.  on  death 
ot  person   Interested. .5644-5547 

Of  pay  anil  mileage  of 
Jurors    S007-S010 

Of  proceeds  of  Judicial  sale  to 
taxes     6268 

Of  commissions  for  selllns 
property    under    decree. .. .6279 

APPRAISAI. 

Of  property  forfeited  for 
violation  of  fish,  game  and 

oyster    laws    3368 

Recorded  In  will  book    3393 

Of  stock  of  dissenting  stock- 
holder, consolidation  of  cor- 
porations     3822 

Of  live  stock  killed  or  injured 

by    railroad    trains    3!I94 

—fees    of   appraisers    3996 

Of  decedent's    estate    6376 

— effect  as  evidence   5376 

— appointment    of    appraisers 

by   clerk    5249 

—    — Va.    Const.,    t    101 

APPRENTICBS 

'«  To   pharmacist    1673,    1689 

To   pilot,   examination    of.... 3620 

—fee'    3611 

Infants,    how    bound    529S 

— by   overseer  of   poor    6299 

— by  incorporated  association, 

asylum,   or  school    5300 

Term     6301 

Authority    of    employer    6301 

Articles      of      apprenticeship. 

what   to   specify    539? 

— where  filed 5864 

— form   of    6305 

Instruction    to    6302 

Payment    for    services    of.... 6303 

— bond    for    5303 

where   filed    5304 

— how     paid     6306 

— for  last  year,  how  paid 6307 

—recovery     of     5S0S 

Transfer    to    new    master. .  ..5305 
Complaints    between     master 
and    apprentice,    trial    of. 

5309-5311 

Change  of  residence   5310 

Desertion  by,  damages   5312 

Penalty  for  harboring  or  en- 
ticing      6313 

APPROPRIATION 

To  church  or  sectarian  so- 
ciety  prohibited, 

Va.   Const.,   t   67 
To    charitable    Institutions, 

Va.  Const,  t   67 
— by      counties,      cities      and 

towns    Va.  Const..  9   67 

Fund    and    taxes    for    school 

purposes Va.  Const.,  I  136 

By  General  Assembly, 

Va.    Const.,    t     SI 
For    private    educational     in- 
stitutions    prohibited. 

Va.    Const,    i     141 
— exceptions  . . .  .Va.  Const,  t   141 


84C. 
A  PPROPRI ATION — C*s. 

Ordinance  of  cities,  proce- 
dure   for    passing. 

Va.    Const,  i  1M 
Time     within      which    to    b« 

made  payable.  .Va.  Const,  I  1!J 
Object*  for   which  prohitltwl, 

Va.    Const,  i   n« 
For   pensions.  .Va.    Const,  i  1» 
For    school    for    manual.   In- 
dustrial or  technical  train- 
ing     «« 

For   high   schools.... 705,  747.  7«l 

— normal   departments   "W 

— agricultural.  by  super- 
visors     Jll 

To   school   by   supervisors.... '<! 

—for  libraries  IH.m 

— by  city  councils   18' 

To  retired  teachers'  fund —  7tl 
To  University  of  Virginia..  Il> 
To    Virginia    Military    Insti- 

'       tute    m 

For  inspection  of  San  Jose 
scale     Ml 

To  State  Board  ot  Crop  Pest 
Commissioners   Mi 

For  county  demonstration 
work    Ml.  «< 

To  Hampton  Normal  and 
Agricultural   Institute.. 924,  CS 

To  Virginia  State  Agricul- 
tural    Experiment    Station.  MS 

To   State   Normal    Schools —  X' 

To  Virginia  School  for  Deaf 
and  Blind  »" 

To  school  for  feeble-minded 
children  at  Central  State 
Hospital    IM» 

To  school  at  State  Colony  for 
.  Bpileptic        and        Feeble- 
minded     14" 

For  treatment  of  person 
bitten  by  animal  suspected 
of  having  hydrophobia  — 15M 

For  carrying  out  laws  rela- 
tive    to    vital    statistic*..   ISM 

For  State  convict  road 
force    »M 

To  pay  judgment  or  decree 
against    Commonwealth. ...MS! 

For  armories  by  super- 
visors     "" 

By  supervisors  for  erection 
and  care  of  Confederate 
monuments     *"' 

By  town  council  for  re- 
demptlon    of   bond   issue... t'5» 

Bv  cities  and  towns  to  chart- 
table    institutions    »>< 

For  expenses,  etc.,  of  commis- 
sion  of  fisheries   '1" 

For    maintenance    of   North- 
western    turnpike   road — 4W« 
APPROVBRS 

Not  admitted  In  any  case — <"" 
APPCRTENANCBS 

Included    In    deed    colvejinK   „ 

land     MM 

ARBITR.VTION    AND    AWARD 

Compensation  •  of  laborers 
saving    wreck    '<♦' 

Submission,  record,  rule  of 
court    tlW 

— irrevocable    Mj 

— power  of  court  over  'IW 

— by    fiduciaries    "f 

Elxtenston  of  time  'l" 

'  Award,  entry  as  Judgment  of 
court    «1«1.  «« 

— seUIng    aside    «» 
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AHBiTRATlOX  AND  AWARD — CoB. 

Arbitrators  to  determine 
value  o(  division  fence,  ap- 
pointment      3657 

— to  settle  dispute  as  to  divi- 
sion   fence,    appointment. .  .3S68 

duty,   decision 3558,   3669 

—  — recordation   of  decision. 3560 
— of  loss  on  Insurance  policy 

to    be   citizen    arid    resident 

of  Virginia    4308 

—  —oath     4309 

— bribery    of,    punishment 4503 

Award,    limitation    of    action 

on  S810 

— new  promise  5812 

—  — by  personal  representa- 
tive or  Joint  contractor. .. .5813 

—  — will  chargrlngr  estate 
with   payment   of   debts 5814 

ARDENT   SPIRITS 

See  "latoxlcatlas  Llqaoni'* 

Deflnltlon    of    4581 

ARGltMBNT 

Counsel,   number   of   counsel. (1255 
ARMORIES 

Appropriations  for  by  super- 
visors      2731 

ARRAIGNMENT 

On    amended    Indictment. 

4877,    487S 
ARREST 

Privllepre  of  voter  fron»  dur- 
ing   elections.  .Va.    Const..    I    29 

Members  and  clerks  General 
Assembly,  privilege  against 

297.  299.  300 

— Va.    Const..    I    48 

Member  of  General  Assembly 
privileged  against  for 
word    written    or    spoken..    302 

— Va.    Const.,    I    48 

Of  persons  copying  or  carry- 
ing away   ballot    1*3 

For  disturbance  of  election..    19S 

For    intimidating    voter 194 

In    Capitol    Square    413 

Of  lunatic.  Inebriate,  etc., 
escaped    from    hospital ....  1044 

Contempt       proceeding,       for , 
violation        of       Injunction 
against   house    of   prostitu- 
tion      1524 

Quarantine,  persons  escaping 
from      1539 

Of  defendant  In  prosecution 
of  husband  .or  parent  for 
desertion  of  wife  or  child, 
for  violating  order  of 
court    1944 

Of  person  doing  business 
without   license    2369 

neward  for  arrest  of  felon, 
offer   of  by   supervisors 2733 

Persons  privileged  from  on 
civil    process    2823 

Obligation  taken  by  officer, 
when    void     2824 

By  city  police  officer  at  race 
course,  park,  etc.,  outsld*" 
city   limits    3006 

Person  .violating  fishing  laws. 

3155.     321.' 

By    fish    wardens    3197 

Resistance  to  officer  enforc- 
ing   oyster   low,    penalty. .  .3265 

Ovster  law,  violation  of,  war- 
rant   for    3277 

— proceeding    on    3278 

For  violations  of  law  relating 
to  oysters  In  polluted 
areas    3287 

By    game    warden    3320 


Sec 
ARREST — Cob. 

By  Commissioner  of  Game 
and  Inland  Fisheries 3320 

For  violation  of  game  laws, 
service  of  warrant  on  cor- 
poration      384U 

Person  assisting,  fees,  out  of 
treasury 3604 

Of   suspended    pilot    3644 

Of  deserting  seaman    3661 

By  bailiff  of  State  Corpora- 
tion   Commission    370S 

By   police  agent  of   railroad. 3944 

— conductor 3944 

^-depot  agent  or  station 
agent     3944 

By  police  agents  of  steam- 
boat companies 4025 

— masters  of  vessels  of 4025 

— wharf  agents  of    4025 

Person  charged  with  arson, 
by  Commissioner  of  Insur- 
ance      41S8 

Officer  falling  to  execute  pro-     . 
cess    of,    punishment    4510 

By  officer  of  Society  for  Pre- 
vention of  Cruelty  to  Ani- 
mals      4665.     4559 

Of  person  carrying  weapon 
on  Sunday  or  to  place  of 
religious    worship     4578 

Of  person  In  charge  of  vehicle 
transporting  ardent  spirits.  4657 

By  conservator  of  the  peace. 478M 

Special    police,    power   of 4802 

Process  for,   who  may  issue.. 4823 

• — when  Issued,  how  directed, 
executed,     and     returned. .  .4824 

— may  be  executed  anywhere 
in    State    4825 

— when  not  necessary  after 
Indictment,  information,  or 
presentment     4866 

Bringing  accused  before  Jus- 
tice      4826 

Warrant  to  *arry  accused  to 
county  or  corporation 
where    trial    should    be    4827 

On    capias    6421 

— to  whom  accused  de- 
livered       4886 

Of  execution  debtor  fall- 
ing to  answer  Interroga- 
tories      6506 

ARREST    OF   Jl'DGMBNT 

Effect     on     limitation 5826 

For  failure  pf  record  to  show 
venire    facias    6002 

Errors    for    which    Judgment 

not  to  be  arrested   6331 

ARSENAL 

CondemnatioQ  of  land  by 
United    States    for    19 

Control    of    402 

Virginia    Military    Institute..    838 
ARSENIC 

Rale    of,    label     1691 

ARSON 

See  also  >*BnralBg»** 

Report  of  by  Commissioner 
of  Insurance  to  Common- 
wealth's   attorney     4188 

Homicide  In  attempt  to  com- 
mit     4393 

Dwelling  house,  boat.  Jail, 
etc ..4428 

— other    houses... 4430,    4431,    4432 
ART 

See  •'Art  CoaiailmloB" 
ART    Ct.VB    OF    RICHMOND 

To  nominate  member  of  Art 
Commission     681 
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Sec. 
ART    COMMISSION 

Members  ESI 

Appointment   S81 

Term     681 

Officers     681 

Vacancies    681,    684 

Quorum     681 

Acquisition       by       State       of 

works  of  art   ^  682 

— approval  by  Commission..  682 
— removal  or  alteration  of..  682 
— definition      of      "worics      of 

art"     68S 

Disqualification    of    members.    6j84 
— vacancies  caused   thereby..   684 
Annual  report  to  Governor..   685 
ARTICLRS    or     ASSOCIATION 
See     also    "ClMirtera'lt     "Car- 
POratloBs" 

Of    railroad    corporation    3860 

— sienature.   Jtclcnowledsment 

S867 
— presentment    to    State    Cor- 
poration Commis&ion   3857 

^-certiflcation  to  Secretary  of 

the    Commonwealth     3857 

— recordation    3867 

Of  public  service  corporation. 386.'i 

— BiKnatures    3866 

— aclcnowlederments    3866 

— presented  to  State  Cor- 
poration   Commission    3866 

— certified     to     Secretary     of 

Commonwealth    3866 

— recordation     3866 

ARTICLES   OF  WAR 

Distribution   of    817 

ARTISANS 

Lien    of    .■ 6443 

— how   enforced    6449-6451 

ABSAlfl^T    AND    BATTBRY 

Warrant   of  coroner   for, 

4813,    481.1 
Discharge      on      compromise 

of     4849 

ASS.AYING 
Minerals,   by   Board   of   Agri- 
culture      1281 

ASSESS 

Running  at  large  in  villages 
and  unincorporated  com- 
munities,   penalty    ...3650,    3561 

larceny   of    4440 

ASSESSMENT 
See  "TKcatlon" 

Against  insurance  companies, 
guaitanty  companies,  etc., 
to  pay  expense  of  Bureau  of 

Insurance    4194-4197 

Establishment      of     drainage 

district    1758 

^-damage  to  land    1761 

rallroacl  companies 1766 

—benefit  to  land.. 1762,  17R6.  1757 

highways  1764 

railroads 1766-1767 

— assessment    rolls    1771 

—  —effect  of  Judgment, 
lien     1771 

—  — collection    1771 

sale  of  land   1771 

— payment  of  full  amount  for 

which  lani  is  liable    1772 

— mandamus    1774 

— fees   to   county   treasurer.  .1776 

—changes   in,   re-levy 1776 

By  treasurer  on  bonds  de- 
posited   by    insurance    and 

guaranty    companies     4211 

— when    collected    4211 


8m. 
A  SSBSSMBin^-Caa. 

— disposition    of    4111 

On    legal    reserve    Insurance 

companies      4U7 

By  co-operative  life  insur- 
ance or  casualty   company, 

what  notice  of  to  show 41(7 

— penalty      for      falling     lo 

make    411! 

By   mutual   fire   or  storm  in- 
surance   company    ...4331-4I1S 
AS8BSSMBNT    COMPANY 
See    xiBst^raac*    CTmayaay" 
Certificate    of     Incorporation, 

what   to  contain    4tt2 

ASSESSOR 

See   '•Tazatloa'' 

To     ascertain      damages     bsr 

coast    survey    11 

— notice  given   by    11 

— procedure     11 

— report     11 

— ^appeal    from     13 

— order  of  court  on   report..    14 

— how  appeal  tried   !J 

Of  city  or  town,  who  to  per- 
form duties  of   IMJ 

ASSIGNATIOV    BOVSB 

S»e  xfioaae  9t  PrMtltstloa" 
■•Imployment    agency    sending 

female  servant   to    1844 

— penalty    IIM 

AHSI6NBES 
Of     property     of     treasurer, 

effect  of  execution  against. 1411 
O'  purchaser  of  land  sold  for 
delinquent    taxes,    deed   to, 

2484,  14i« 
Of  chose   In   action,  suit  by, 

5144.  57<8-S77t 

' — against    assignor S7n 

Of   lease,    rights   of SMI 

— reeovery    of    rent    by SSM 

-liability    for    rent    JSll 

dist^sa  for   Bill 

Liability  of  goods  of  for  rent 

dun  by  tenant   Ut> 

Of  life  insurance  policy,  re- 
covery  bjr    6747 

Plea  of  set-off  by  614i-(lM 

— assignor    made    party (lt<* 

Of  lalwr  or  supply  lien 
aaralnst  corporation,  rights 

of    «44» 

Of    property    subJecP   to   lien 

of  execution    *M1 

ASSIGNMENT 
Of  contracts,    see    '<C«BtTa«4a'' 

Of  land  office  warrant  464 

Of   license    ^i"^ 

Oyster     planting     ground    to 

riparian    owners    HB 

—to   renter    3224.  «» 

— by    renter    JU' 

Of   bathing    ground IIU 

Interest    of    incorporator   of 

corporation    1785 

Of  stork   of  corporation   18!" 

■   — ^liability    of    assignee 1817 

Of  wages,  as  security  for 
loan  by  building  associa- 
tion  ;..... 415i 

Of  dower Bm-51!« 

— recordation    of    5114 

— In    action    of-  ejectment i*>' 

In    fraud    of    creditors.  .S184-5184 
Of   negotiable   Instrument  by 
Infant  or  corporation,  elfert 

of  ..- at* 

Liability     of     transferer    of 

negotiable   Instrument  »■> 

— defenses   to    '♦'• 
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Sec 
ASSIGNMENT— C9II. 

BUI  of  exchange  not   5S8i« 

Check   not   to   operate   as S761 

Of   life    Insurance    policy 57<i 

Voluntary.  limitation  on  suit 
to  avoid   582A 

Proof  of,  when  averred  In 
pleading    612R 

When  ground  for  attach- 
ment     .« 8S7» 

By  general  contractor,  elTects 
as   to  sub-contractors 643$ 

Of  debt  secured  by  mortgage, 
deed  of  trust,  vendor's  lien, 
etc.,   entry   on   record 6457 

Of  claim  against  laborer  with 
Intent  to  defeat  exemption. 6S57 
ASSIGN  MBNT    FOR    BKNEPIT    UV 
CREDITORS 

Notice  of  dishonor  of  nego- 
tiable  paper   by   debtor 566S 

nill  of  exchange,  present- 
ment for  acceptance   6707 

Protest  of  bill  for  better  se- 
f^urity     6720 

ASSIGNS 

Form    of    covenant    In    deed 

construed    as    binding 5)70 

—general  warranty 5171.  6173 

— for  lessee's  quiet  enjoy- 
ment     6181 

ASSOCIATIONS 

See  •'Beaevoleat  Asaoela- 
tioMi''t  xBolMIng  and  Iioan 
Aaaoriatlras"!  "Lee  Me- 
Diortal  AnmelatloB"!  "PtIsob 
AsuoclatloB  of  VirKlnla" 

Rxemption  from  operation  of 
act  of  legislature  pro- 
hibited     Va.  Const.,  t   64 

Private  act  granting  exclu- 
Mve  privilege  to  prohibited. 

Va.  Const.,   J   63 

— naming  or  changing  name 
of    Va.   Const.,    t    63 

■Word  "person"  Includes, 
when    1188 

■wearing  Insignia  of  when  not 

entitled    t<r    4719 

ASSOCIA-nON  FOR  THE  PRESER- 
VATION OP  VIRGINI.%  AN- 
TlttVinES 

Property  of  exempt  from 
taxation    2273,    2301 

— Va.  Const..   {   183 

Inheritance   tax  on   gifts  to.. 2272 
.ISSVMPSIT 

On   note   or  writing.  ..6759,   5760 

— parties.    Judgment    6.760 

In    case    in    which    covenant 

may   be   brought    6088 

-  greneral    Issue    6088 

Account  filed  with  declara- 
tion      6090 

Affidavit      with      declaration. 

sworn   plea  required    6133 

-writ  of   inquiry  not   neces- 
sary  6133 

.AftSVMPTION   OP   RISK 

Tn  action  for  death  or  Injury 
of  employee  of  intrastatt- 
railroad     579.-« 

— Va.  Const..  I  162 
ASYLVMS 

See  «lB«aBe  Iioa»i«ala»|  «Or- 
phaa   Aaylaais'' 

Property,  exemption  from 
taxation     2272.    2301 

— Va.  Const..  I  18 J 

Inheritance  tax  on  gifts  to.. 2272 


Sec. 
.ASYLUMS — Cob. 

Burning  or  destroying,  pun- 
ishment     442* 

ATTACHMENT 

Sec  oCaplaa'*!  "BxecntloB"! 
"ExemptlonB"!  "Garalah- 
ment** 

Property  of  foreign  corpora- 
tion  subject    to, 

Va.    Const..   S    163 
Of  witness  summoned  before 

General   Assembly    so."! 

—before         commission         of 

flsheries   3268 

—falling  to  attend  or  produce 

writing      6220 

Action  to  recover  damages 
caused   by  fertilizer   falsely 

labelled     1128 

Goods  In  warehouse,  surren- 
der of   receipt    1314 

In  action  of  debt  for  recovery 
of  penalty   for  violation   of 

license  or  revenue  laws 2395 

From   civil   Justice,   to   whom 

directed     3120 

Against  Justice  failing  to 
certify  proceedings  to 
clerk  of  court  when  ac- 
cused committed  for  trial.. 4847 
Bail  by  officer  arresting  on.. 4887 
Against  Judge,-  ball  commis- 
sioner, or  Justice  falling  i» 
certify       recognisance       to 

clerk  of  court    4847 

To    answer     bill     taken    for 

confessed     6136 

Indemnifying  bond   6154 

— effect    as     to     claimant    or 

purchaser   of   property 6155 

Of  party   refusing   to  answer 

Interrogatories     6236 

—refusing    to    produce   books 

and   papers    6237 

Who  may  sue  out    6378 

Grounds    for    6878,    6879 

Jurisdiction      6380 

Jenue     6381 

Pleadings      6382 

— amendment    6409 

Release    6394 

Claims  of-  third  persons,  how 

tried     6407 

Petition     for     6383 

— what    to    state    6388 

—who  made  defendants   6383 

—oath    to    6383 

— return   of   to   clerk's   office. 6386 

— amendment    of    6388,   6409 

Bonds,    for    possession    6384 

— of  plaintiff  when   defendant 

makes  affidavit  of  defense. 63 <!o 
— for  release  of  attachment.  .63:* t 

— »a'«     640t; 

— on  appeal,  property  re- 
stored      6413 

-^by   whom   given    6414 

Issuanno     6386 

— several       attachments       on 

original   petition    6388 

Property    subject    to 6386.   6389 

Specific  personal   property, 

„         ^  .  6386,    6389 

To  whom   directed    6387 

Return    of    6386.    6387 

Service     6889 

I'pvy 6389,   6390 

— how     made     «. 6390 

— officers   return    6391 

— on  property  held  under  pi-o- 

,«■"     • 640X 

Injunctions,    receivers    6389 

Digitized  by  VjOOQIC 


(26) 


INDEX 


Spc. 
ATTACHHBNT — Cos. 

Officer's  return  <Stl 

ISHue  and  executiuii  on  Sun- 
day     «S92 

Ucn   of    6393 

— on     property     held     under 

process    64011 

— goods,  ware.house  receipt 
for  which  has  been  trans- 
ferred      without      indorso- 

ment     1331 

— recording     nriemorandum ...  6469 

Forthcoming    bond    6391 

— returning,    filing    639S 

— exceptions     to     639C 

— of    defendant     Indebted     to 

principal    defendant    S39S 

^by    whom    given    6414 

Property,    how    kept 6397 

— possebslon.     bond    for, 6384 

—  restoration     6394 

— Interest    and     profits,     how 

applied     6396 

— restoration  on  appeal  ....6413 
Sale,  perishable  property. ..  .6397 
.^— real   estate    6405 

—  disposition    of    proceeds. ..  .640S 

— bond     6406 

— protection  of  purchaser. ..  .6411 
— surplus,   distribution   of.... 6158 

Exemptions    6398 

—pension     2868 

—payment        on  •     insurance 

policy,    when  ' 4219 

— payments        by   ,    fraternal 

benefit   society    4292 

Qarnlshee.  examination  of  ..6398 
— debts  admitted  due  by.... 6398 
—bond    639S 

—  payment  to  officer 6398 

— exemptions     6398 

—judgment    against     6398 

—failure  to  appear    6399 

— failure   to   fully   disclose. .  .6400 

.  — costs     6400 

Returned     not     served.     Issue 

of   other  attachments 6401 

Order  of  publication   6401 

Defenses     6403 

—who  may  make   6402 

Motion   to  quash    6403 

Hearing    6404 

Dismissal     6404 

— for  failure  to  give  bond.. 6385 
—for     failure     to     pay    writ 

tax     6387 

—formal    defects   not   ground 

for     6409 

Judgment    for  plaintiff    6405 

—for    defendant     6403 

—for    restitution     6412 

Costs,  additional  attachment. 6388 

—In    favor   of   garnisbee 6400 

—Interpleader    6407 

— security  for  on  rehearing.  .6411 
In    connection    with    pending 

suits    ; 6410 

In   equity   \I410 

Rehearing    6411.    6412 

New    trial    6411.    6412 

For    rent     6418 

—entry   by    force   fo   levy 5526 

—levy   on    goods    In    personal 

possession    of    party    6526 

-remedy  when  rent  not  pay- 
able  in   money    . 5529 

— wrongful,  action    for    5782 

— Jurisdiction  of  court  of  law 

and  chancery  of  Roaifcke.  .S94T 
— for       twenty      dollars       or 

more     6417 

— for  less  than  twenty  dol- 
lars     6418 


Sec. 
.\TTACHMENT— C*a. 

Claim  under  twenty  dollars, 
Jurisdiction,  petition,  piv 
ceedlngs    « «1( 

— real  estate,  removal  from 
Justice's   court    Mil 

To  recover  advance,  on  crops.(4S4 

Recording,     necessity    as   t« 

purchasers     I4(> 

ATTAINDBR 

Uin    of.    prohibited. 

Va.  Const,  I  58. 

Not  to  work  corruption  of 
blood      or      forfeiture    o* 

estate     rt! 

ATTEMPTS 

See  •'Crimes"!  •KTrlsalsal  pi«- 

To  usurp  government  4311 

To    poison    44M 

To  produce  abortion,  punish' 

ment 44tl 

— limitation    of    prosecution.. 4K» 
Wounding  In  attempt  to  com- 
mit felony,   punishment..  .4413 

How    punished    4'*' 

Verdict  for  on  Indictment  (or 

felony    4J!3 

— verdict    of    not    guilty   to 

bar    prosecution    for  W 

ATTI5.ST.\TIOSr 

Commissions    and    grants, 

Va.   Const.,  I  » 
Record     of     official    acts    of 

Governor  Va.  Const.  I  •• 

Of  writs  by  clerks  of  courts, 

Va.  Const..  I  1«' 
or  warrants  on  library  fund.  IW 
By   rettlster   of   land  olBce  of 

copies  of   unsigned  (trants.  417 
Of   assignment   of  land  war- 

rant    ^. u-'i 

Of    warrant    by    State  pout 

of    Education    for  payment 

from   library   fund  •" 

Of  bonds  and  notes  for  loans 

from  literary  fund  • '•' 

Of    warrant    of    Auditor  ami 

Second    Auditor    for  olalms 

allowed   against  State "" 

Of  copies  of  books  or  PW",,, 

In   office  of  Auditor,  4c. .•■J»" 
By    Justice     of    petition    for 

formation   of  new  county.-"" 
Of    bonds    of    town,    removal 

of    county    courthouse *'•' 

Of    bonds    Issued    by  city  or 

town    ' 

Forgery    of.    punishment...-**" 
Of  contract  reserving  title  to 

chattels    *'»' 

Of  extension   of  time  of  Hen 

of  mortgage,  deed  of  it'"'-..- 

&c ••"" 

Of    copies    of     records    ""^'..jj 

mitted   as   evidence  'l:i 

—foreign     ;•«" 

Of  release  of  part  of  a"""'"',,,, 

of  Judgment    or   decree.. ■•,"" 
Of  satisfaction   of  mechanics 

Hen     ■■'"' 

Of   entry  on   record  of  »*'""„t« 

faction  of  lien    ■■ '"' 

— transfer  of  debt  secured  l»    ,, 

lien     ••jjl; 

Of  satisfaotion  of  Judgment.."" 

ATTOBNBY-AT-LAW 

See  also  "Attoraey  Is  I's'*"' 
"Board  of  Bar  Rxaal**"  ' 
"Cvaimoavrealtli'B  AM*'' 
«ey"»  xCvaaaer 
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Sec. 
\TTOR!«K*-,AT-l.AW— C«». 

Member  of  State  Corporation 
Commission  not  to  practice 

law    Va.   Const.,   9    laS 

Continuance  wlien  member 
of     General      Assembly      Is 

counsel  In  suit at 

May  use  State  Law  Libraries.    371 

Procurlngr   law   library    S7S 

Fee.    suit    to    abate    house    of 

prostitution      1526 

— establishing:  drainttKe  dis- 
trict     1771,    1774 

— none  charRed  applicant  for 

pension      2«5  J 

— motion  against  county 
treasurer     faillnir     to     pay 

warrant     2787 

— taxed  In  costs  ..3428.  3633.  3634 

— contract     for     8428 

— when    no    contract    3428 

— lien  for   3429 

—  — written   notice   of 3429 

— whtn    decreed     or    ordered 

paid  out  of  funds  in  court. 3430 
— when     condemnation      pro- 
ceedings  dismissed    4387 

— provision   for   in   negotiable 

instrument      • 55(4 

— In    quo    warranto    proceed- 

„«ne    6847 

For  service  of  process  on, 
application  to  purchase  de- 
linquent   Ivid.    designation, 

„etc 2495 

Employment  of  by  Auditor  to 

collect    taxes    2533 

To      assist      Commonwealth's 

attorney,    appointment     ...2728 
Real      estate      purcha.<!ed      by 
school      board     or     county, 

examination  of  title  of 2709 

— approval,    recordation    of.  .2709 
—disapproval,    appeal    from.. 2709 

^-compensation      2709 

Employment  of  by  Commis- 
sion of  Fisheries   3164 

On   board  of  bar  examiners.  .3414 

Who  may  practice   3408 

IJcense,    how   granted    3409 

— attorney        from        another 

Ptata      8409 

— teacher   In    law   school 3409 

— applicant  passing  examina- 
tion      3411 

— examination  for   3411-3416 

fee    J417 

— certincate  of  character  and 

aue    3418,    3419 

— separate  to  members  of 
Arm    2368 

—  — exemptions    2368 

— revocation    of   by    board   of 

bar  examiners   3420 

— revocation  of  by  court,  for 
misconduct,    Ac 3423 

—  — procedure   for    3424 

— suspension    of    3423,    3424 

— practicing  without,  penalty 

3422 
To   qualify   In    each    court    in 

which    he    practices    3421 

".^ny  malpractice  or  any  cor- 
rupt or  unprofessional  con- 
duct,"  meaning   of    3424 

Security   for  good  behavior.  .3425 
Contempt  of  court,   flne  for.. 3 1 25 
When  clerk.  sherlfT,  sergeant, 
or    deputy,    etc.,    may    not 

practice    as    3426 

Liability  to  client  for  neg- 
ligence      8427 

— for  falling  to  pay  money 
to    3427 


ATTORNEY-AT-LAW— Con.  ^**' 

— for  debts  lost  by  negli- 
gence or  misconduct 6406 

Appointment  of  as  agent  on 
whom  process  against  cor- 
poration   may    be    served.. 3864 

Employment  of  by  Commis- 
sioner   of    Prohibition    ....4627 

Disbarment  for  advertising 
offer    to   obtain    divorce 6116 

Judge   not    to   practice 6976 

— Va.  Const..  5  105 

Exempt    from    Jury    service.  .5986 

Guardian  ad  litem  for  in- 
fant or   Insane   defendant.  .6098 

— proceeding  to  establish 
drainage    district 1741 

Homestead  exemption  not  to 
extend  to  liability  for 
money    collected    by 6631 

— Va.  Const.,  (  190 

ATTORNEY   IN   FACT 

Words  of  conveyance  and 
signature    In    deed    by.. ,...6146 

Acknowledgment  by  for  re- 
cordation of  writing.  .6204,  6207 

Appointment  of  by  married 
woman    5516 

— writings    executed    by 6216 

ATTORNEY    GENERAL 

Impeachment  ....Va.  Const.,  {  64 

Commission Va.  Const.,  i  107 

Removal    Va.    Const.,    |    107 

Duties    Va.   Const.,    I    107 

Notice  to  by  corporation  of 
application  for  relief  from 
assessment   of  taxes. 

Va.    Const.,    I    180 
—duty    to    represent    8tat«, 

Va.   Const.,    t    180 

Election    118 

— Va.   Const.,    t    107 
—contested,   how   determined, 

264,    266 

Term    118 

— Va,    Const.,    i    107 

Vacancy  In  office,  how  filled.   122 

Annual    report    of    377 

Office  of    378 

Salary     3433 

Mileage    3433 

— Va.  Const,  I  107 

Assistant    3433 

— salary     3433 

Clerical    force    S433 

— salaries     3433 

Contingent  expenses   3433 

Record  of  oath  taken  by 277 

Application  by  to  require  of- 
ficer to  give  a  new  or  addi- 
tional  bond    280 

Member  of  board  to  approve 
cost    of    surety    on    officers' 

bond     ."  326 

Examination  of  bonds  of  of- 
ficers and  clerks   326 

State  reports  furnished  to 347 

May  use  State  Law  Library..  371 
Opinions,  who  may  require..  376 
— Governor  may   request, 

Va.    Const.,    I    74 
To  approve  form  of  bond  of 
contractor  for  public  print- 
ing       382 

— of     contractor     to     furnish 

papei     383 

Duty  with  respect  to  convey- 
ances   to    State    Geological 

Commission    626,   627 

Member    of    State    Board    oif 

Education      696 

— Va.  Const.,  t  130 
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j_  See. 

A'tTORNEV-GBNERAI/— Com. 

To  select  member  of  State 
Board  of  ISducatlon   S!)6 
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sessment   2227 

— to  courts    2227 

Copy  of  assessment  trans- 
mitted to   2247 

— of  ehansres  In    i.2241t 

Application  by  to  local  board 
of  review  for  correction  Of 
erroneous      assessment  .   bf 

personal   property    2262 

— copy   of   order    2283 

— appeal    v  .  iiti 

Instructions  to  commis- 
sioners of  revenue   2244 

— expense    of     ; .  2244 

Authorisation  to  commis- 
sioner of  revenue  to  pro- 
cure substitutes  whfen 
books  of  predecessor  cab- 
not  be  obtained    2267 

List  of  conveyances  furnishM 

to   by   clerk    2874 

Copies  of  tax  books  furnished 

to    2842 

— penalty  for  failure 2842 

— ^wlthholdlnK  compensatloh.2342 
— extension  of  time  for.... 2342 
•—examination    and    comparl 

son    of    234S 

^-evidence      In      proceedings 

against  treasurers    . .- 2345 

— receipt    for     2346 

List,      Income       taxes,      h^w 

kept    2844 

— who   may   Inspect 234i,    2344 

Deduction  by  from  compen- 
sation of  commissioner  for 
extension  of  less  tax   than 

law    requires    2330 

Repayment  postage  and  ex- 
press to  clerks  and  com- 
missioners     2861) 

Compensation      of      commis- 
sioners,  when   withheld. ..  .2351 
Order    correcting    assessment 

for   taxation   certified   to... 2386 
Warrant     for     refund     when 

assessment    corrected    ..2388 

Proceeding  to  correct  erron- 
eous   assessment    of    taxes. 

•    rehearing,    appeal    2391 

Correction  of  books  by  tax- 
payer   before    grand    Jury, 

notice    of    2397 

Settlement       by       treasurers 

with      2412 

Statements  to  by  treas- 
urers ' 2412 

Delinquent  treasurers.  State- 
ment    at     2418 

— to  whom  furnished    2413 

Delinquent    tax    list    certifled 

to     2417 

Omitted  capitation   taxes,  ac- 
counting  by    treasurer    ....242A' 
Delinquent    capitation    taxes 
collected,       disposition       of 

funds    2424 

— receipts   for   forwartlpd    to. 2422 
Delinquent    list,    delivery    to 
collector 2429 
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AUDITOR  OP  PUBLIC  ACCODMTS- 
Coa. 

List  of  delinquent  treasurers 
furnished  to  Atiorney  Gen- 
oral     J4IJ 

— penalty  for  failure  to  make. 

liability  of  bond   iW 

Delinquent  taxes,  appoint- 
ment of  collector      i4tt 

— compensation    ..   1U( 

— bond  of,  llling  1417 

Payment  In  advance  of  taxes 

on   real   estate   i4}t 

— list  and  warrants  for  pay- 
ments      2411 

Notice  to  of  motion  for  ap- 
portionment of  taxes  when 

property   partltl<wied   2441 

—copy  of  order  apportion- 
ing     t44> 

Delinquent  lands,  record  ot..l4$« 

— advertisement    of    14«» 

— city  and  town  real  estate.. 1177 
Purchase    of   delinquent  Ian« 

In    name    of    24H 

—credit  to  treasurer  J48> 

— list,    recordation    248J.  24>< 

—title    24>» 

— redemption    24S1,  J4>» 

— report   to    14ti 

— effect  on  suits  and  actions. 241* 
— anowance     of     fees,     war- 
rant for   , 2MI 

Redemption  of  dellnqaeni 
land,  accounting   for  levlek 

paid   for    ♦S* 

Employment    of    attorney   to 

collect    ^ 2J1J 

—compensation      IW 

— bond,    filing    2JI> 

Coupons  from  State  bonds  6r- 

livered    to    for    taxes »»« 

— marking     Judgment     satl*- 

fled    »« 

agents  25»> 

Treasafcr 
Charge-  poll    taxes    to   treas- 
urer     , Ill 

To  charge  treasurer  with 
capitation   taxes  assessed..  1<7 

—credits     117 

Accounts  with   !*♦ 

To  charge  with  amount  due 
State  from  sale  of  delin- 
quent   lands    M7I 

V^aiTaa<a 

On  library  fund   »• 

For  paper  furnished  to  Rnpei- 
tntendent  of  Public  Prints 

Ing    JM 

For  salary  of  Asaistiat 
Superintendent     of     Pnbllc 

Printing    »« 

For  salary  of  messenger  t« 
Superintendent     of    Pnbllc 

Printing    <*• 

For  purchase  of  furniture  for 

Governor's    hotise    «» 

For   water   furnished  Cspltel 

and  State  Library  Bulldlnir.  w 
For   refund  to  person  apply- 
ing  for  land   grant  •>> 

Proceeds  of  derelict  or 
escheated  property  to  per- 

son    entitled     ■»' 

To   State  Treasurer  costs  of  • 
services     to    ooantles   ana 
cities     of     State     Actount- 

ant    W 

State  appropriation  for  bifb 

schools    jj? 

— normal  departments  of...   '•' 
Revenue  set  apart  for  seliool 
purposes   "' 
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Proceeds  from  forest  reserve 
to   treasurei    742 

On  forest   reserve   fund 743 

For  disbursement  of  school 
funds     746,    749 

Interest   on    Corcoran    fund..   827 

Funds  received  from  secre- 
tary ot  the  Interior  of 
United  States $53,  929 

For  fees  to  State  Entomolo- 
gist        gSS 

To  Vlrg-lnla  Normal  and  In- 
dufttrtal    Institute    95S 

Funds  appropriated  for  State 
hospitals     1013 

Expense  of  conflnlng  Insane 
person    In  jail    1049 

On    fertiliser    fund    112S 

Foi  saOarles  and  expenses. 
Board  ot  Agriculture 1153 

For  salary  and  expenses 
Dairy  and  Food  Commis- 
sioner     1158.    1»43 

Foi  expenses  division  of 
markets    1266 

For  expenses,  law  relbtlve 
to  commission   merchants.  .1266 

^or  expenses  Board  of  Phar- 
macy     1669 

Travellingr  expenses  agent 
Board  of  Charities  and  Cor- 
rections      190T 

Expenses  of  placing  minor  In 
prison   association    1956 

To  superintendent  of  peni- 
tentiary, accounts  of  Jail 
orlsoners  on  State  convict 
road   force    2077 

Salaries  of  assistants  of 
Highway   Commissioner 2103 

^or  share  of  counties  In  State 
money  aid  for  roads   2105 

For    payment   of   money    into 

State   treasury    2156.    2182 

-•receipt     2155 

— what  to  contain    21S3 

For  payment  of  funds  from 
State   treasury    .^ 2164 

Claims  allowed  against  State. 2181 

Duplicates,    when    Issued. .  .■.2184 

— hond 2184 

— when  bond  not   required. .  .2184 

School  warrant,  loss  of,  re- 
lief of  treasurer   2185 

— bond     2185 

For  allowances  made  by 
courts    2187 

New.  when  check  charged 
off     2194 

Compensation  of  commis- 
sioner  of  revenue    2349 

— when   withheld    2355 

Merchant's  license,  refund  of 
overcharge     2366  ■ 

Compensation  of  a^ent  ap- 
pointed to  assess  license 
tax     2376 

For  commission  of  commis- 
sioner  of  revenue    2388 

Refund  of  taxes  after  correc- 
tion of  assessment   2388 

Compensation  of  commis- 
sioner to  examine  books  of 
clerk  of  the  court   2406 

Taxes  on  real  estate  paid  In 
advmnoe    2438 

For  fees,  purchase  of  delin- 
quent   lands    2601 

Expenses  of  refunding  State 
debt    2599 

Indemnity  to  officer  collect- 
ing taxes   2619 
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To  refund  temporary  loans 
to    State     2640 

Burial  expenses  of  peii- 
"loner    2646 

For  pensions    265: 

For  cost  of  preparing  report 
of  prisoners  In  Jail   2871 

Costs  and  expenses  of  exe- 
cuting oyster  laws  8268 

Accounts,  Commissioner  .  of 
Gamei S3j2 

On  game  protection  fund 3336 

Fcr  salaries  of  officers  at  seat 
of  government  3453 

For  salary  pt  State  officer, 
when  warrant  not  to  Issue. 3476 

For  amount  found  due  to  of- 
ficer  Indebted    to   State 3476 

For  fees   to   witnesses    3530 

Expenses,  fees,  mileage,  etc., 
allowed  by  State  Corpora- 
tion  Commission    ....» 3744 

Refund  of  excessive  charter 
tax  or  fee  charged  cor- 
poration     3775 

On  banking  fund,  State  Cor- 
poratlon    Commission     4123 

For  fees  and  expenses  in 
criminal  case  removed  to 
federal   court    4971 

For  compensation  ot  officers. 
*c.,    ot  penitentiary      5041 

—of   State  prison   farm 5047 

For  tees  ot  clerks  for  mar- 
riages reported  to 609!i 

.1UGU8TA    COUNTY 

Jail,    Jailer    2868 

Commonwealth's         attorney. 
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Unlawful   operation  of   212S 

Application    tor   certiflcate   ot 
registration   and   license   to 

operate   by   owner    2126 

—what    to    contain     2126 

Certificate  of  registration  and 
license    to    owner.    Issuance 

"A- 2127 

— form     2127 

— when   to  be  exhibited! !'.".'. '.2127 
— manufacturer,  agent,  dealer. 

2128 

—  —application,    fee,   form.. 2128 

— chauffeur,    application    2129 

— '   — fee    2129 

. —form,   badge    i!!!!.'2129 

— when    terminated    2130 

— number    plate    2131 

—tees  tor   2128,  2129.  2132 

—  —pro   rate   of    2132 

—loss  of,  issue  of  duplicate. 2136 

—  -^fee    2136 

—surrender  of  when  "machine 

sold     2136 

—transfer   to  new   machine!  !2136 


—  — tee 


.2136 


— transfer     to     purchaser     of 

machine     2136 

"^   -^fee    2136 

— use   on    machine    for   which 

not   Issued  forbidden   2136 

Number    plate     2131 

-wrong   use    of.    penalty. .!  !2133 

—loss   of.   report  of 2136 

Horse    power    of,    determina- 


tion 


.2132 


Use  of  by  non-resident  owner 

or  operator    2137 

—sections    applicable    to.!!!!2137 
Reciprocal    agreements    with 

other  States   by   aovernor.2137 
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HICLES — Cob. 

Speed    limits    2138 

Duties  of  driver  as  to  horse- 
drawn  vehicles   21S9,  2140 

Locks    for,    use    o(    2141 

Brakes,    bells,    horns,    etc.... 2142. 

Llgrhts,   how   used    2142 

When     driver    shall     keep     to 

right    side    ot    roadway ...  .2143 
Laws     relative     to,     enforce- 
ment    by     Highway     Com- 
missioner     , 2144 

Penalties    2145 

— appeals    2146 

Violations  of  law  relative  to, 

civil    liability  .for 2146 

— seiiure    of    machine     2146 

— sale   of   machine    2147 

notice,   publication.  ..'..  .2147 

What   machines   not   included 

in  law  as  to   2148 

Machines  owned  by  State, 
counties  and  cities,  regis- 
tration   of    2148 

Damages  for  negligent  ope- 
ration    of 2148 

Garages,   licenses   for 2149 

— fees     2149 

—definition     21S0 

Operation    for    hire,    fees.... 2151 

— where    payable     2152 

— penlalty     21S3 

License   fees,    how   expended. 21 64 

Turnpike    toil    on     4083 

— on  valley  turnpike   4083 

Unauthorized   use  of 4480 

Hired,    injury   or   damage    to. 

penalty    for 4667 

— rehiring     4567 

— with    Intent  to    cheat 4667 

Drinking    ardent     spirits     hi, 

punishment      4631 

Used    in    transporting    ardent 

spirits,    seizure     4657 

— how  disposed   of    4668 

Running    while    Intoxicated.  .4722 
Lien  of  keeper  of  garage. .. .64  45 

— how    enforced     6449 

.\l'TOPSY 

By   coroner,    fee    for    4818 

WOlDATtCK 
Of    fraudulent    transfer,    suit 

by    creditor 61S8 

BACK   BAY 

Shooting    water    fowl     In.... 3347 

Unlawful  hunting  In   3857 

BACK    RITKR 

Use  of  pound  nets  in S17S 

— penalty     3175 

BAGATBIXB  TABLES 

License    for    2373 

BAGGAGE 

Unclaimed,  sale  of  for 
charges     3933,    3934 

Checking,   by   railroad    3990 

Of  person  accused  of  vio- 
lating prohibition  law, 
examination    of    4636 

In  hotel  or  boarding  house, 
lien    for    charges 6444 

— how   enforced    6449-6451 

Removing  from  hotel  or 
boarding  house,  punish- 
ment      4464 

BAIL 

St^e   "Ball    C«mmlMiloiier" 

Excessive  not  to  be  re- 
quired   Va.  Const..  J  9 

General  Assembly  may  make 
provisions  as  to  hearing 
and  determining  applica- 
tions for Va.  Const.,  J   109 


Bee 
BAIL — Con. 

For     violations     of    fereslry 

laws     5<8 

Debt,   action   of   for  recovery 
of,  penalty  for  violation  of 
license   or   revenue  laws...i3tS 
Obligation    taken    by  officer, 

when  void    ttU 

Violations  of  law  relating  to 

pilots     3«21 

Person     arrested     for    traw- 
portlng.    ardent    spirits   In 

vehicle    i(S' 

In      proceeding      to     require 
recognizance    of  person  in- 
tending to   commit  crime.. 4792 
Allowance  by  justlcn, 

4828,    4837.   4813 
Allowance  by  court  or  Judge, 

48t9,  4S34 
.Allowance    by    ball    commis- 
sioner     48J0,  ttU 

-  — of  adjoining  county.. 4831,  4834 
Allowance     where    Judge    of 
corporation    court    sick   or 

absent    4831.  4134 

Refusal  to  grant  or  require- 
ment of  excessive,  appeal 

4829,  mi.  48)1.  483! 
Increasing  amount  of.. 4883.  4838 
Surety     on     taking    security 

from    principal     4838 

Allowance  to  accused  arrested 
out  of  county  where  offense 

committed    4837 

Bail   commissioner,  allowance 

of    bail     4830.    4831,   4814 

—fees     4835 

— nertiflcation  of  recog- 
nizance to  clerk  of  court.. 4847 

attachment  for  failure.. 4847 

Recognizance,  surety  on  tail- 
ing security  from  prin- 
cipal      4838 

— of  accused  arrested  out  o( 
county  where  offense  com- 
mitted      4837 

— on  examination  of  ac- 
cused     4848 

— certincatlon    to    cjeric 4847 

— discharge  from  on  compro- 
mise     4848 

—when   required    487! 

— terms  of  4813 

— waiver    In 4974 

— for       insane       person     or 

minor    <"» 

— commitment    on    failure  t» 

give,   discharge    '''• 

— taken   out   of   court,  where 

to  be  sent   , MJi 

—default,    entry    Mj" 

proceedings  on  "'' 

^-discharge  of  surety  on  par- 

ment     '"' 

—    — on    surrender    of  prln- 

cipal     

certificate  to  surety... •4!" 

balling  after  surrender. 4Mj 

— remission    of    penalty «•' 

— defects  of  form  not  to  de- 
feat action  on   "" 

— action    or    scire    faciaa  on. 

limitation     ._. "" 

— chapter  on  Judgrments  em- 
braces     'l!' 

Bail-piece,   delivery  to  bsil..4>» 
Where    examination   or  •''*', 

adjourned    by    Justice '»" 

By    officer   making   arrest  "k 

capias    or    attachment 4wi 

—certificate     «;| 

When   venue  changed 48i> 
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After    conviction    of    crime.. 4930 
Writ    of    error    to    judgment 
refusing    or    requiring    ex- 
cessive      4930 

On     appeal     from     conviction 

before    Justice    4989 

In     proceeding     to     extradite 

fugitive   from  justice    5063 

Motion      by      surety      against 
principal    for    money    paid, 

5.777.    5778 
In     liabean     corpus     proceed- 
ing     6S53.    6859 

Jurisdiction     of     courts     and 
Judges     of     city     of     Rlcb- 

mond    592S 

— law    and    equity    court    of 

Richmond     5922 

— court  of   law  and   chancery 

^     of    Norfolk     5935 

Capias     proceedings     against 
debtor  about   to  quit  State. 

6421-6423 
BAIL    rOMMISSIONBR 
See  "Ball" 
United    States    commissioner. 

may  act  as   291 

Appointment      ,..6188 

Allowance  of  ball. 4830,  4831.   4834 

Fees    4835 

Certification    of    recognizance 

to    clerk    of   court    4847 

— attachment  for  failure 4847 

B4ILB8 

I.'on   of.   how   enforced.  .6449-6451 
BAILIFF 

Juvenile    and    domestic    rela- 
tions   court     1952 

Civil    and    police    Justice 3110 

— appointment,    duties,    com- 
pensation     3110 

— powers   3110 

State     Corporation     Commis- 
sion,   appointment    3699' 

— Va.   Const.,  i    165 

— removal     3699 

— term    3699 

— qualification   S699,  8700 

— vacancy     $702 

— duties  and   powers   8706 

— bond      3708 

— salary     $440 

— service  of  process  by 3730 

—  — penalty    for    falling    to 
execute     3730 

— fees 3730 

—  — how  accounted   for 3730 

— payments   of   collections    to 

clerk    of    3747 

—  — penalty   for   failure $747 

BAII^PIECK 

Delivered    to    ball,    form    of.. 4838 

BAKBRY 

Inspection    of    by    Dairy    and 

Food    Commissioner    1160 

— penalty  for  keeping  In  un- 
sanitary  condition    116(i 

Children,    employment    of. 

1809-1811.    1814-1816 

— penalty    1814 

— by  paren  t    1815 

BAM.AST    MASTKRS 

Appointment      3648 

— Alexandria,    port    of    3648 

Term 3649 

Vacancy     3650 

At      Fredericksburg,      asslat- 

.  ants    3651 

Penalty  for  refusal  to  serve. 3652 
Penalty  for  neglect  of  duty.. 3653 

Duties    365,4 

Compensation    3654 


Sec. 
BALL.AST  MASTKRS — Cob. 

Vessels,  notice  of  discharging 
ballast     3655 

Justice  or  freeholder  to  act. 
when      3656 

Certificate.  production  by 
master     3657 

— penalty    for   failure    3657 

BALLOTS 

See  "KlectioBii" 
B.ANKS    AND    BANKINU 

See  **BaBkB  of  ClrealatloB"! 
-SavlBga  Banks" 

Checks:  See  •'Nvgottablc  Ib- 
Htruments*' 

Shares  of  stock  of  Incor- 
porated bank  subject  to 
taxation    Va.   Const.,   i   I8S 

Weight*  and  measures  of, 
bow  often  proved  and, 
sealed     1484 

Tender  by  of  gold  weighed 
with    weights    not    sealed..  1485 

Road  bonds  for  magisterial 
district,  proceeds  deposited 
In     2124 

State  depository,  designa- 
tion   as    21BT 

— Insolvency,  notice  of  to 
Auditor    and    Treasurer. ..  .4120 

Checks  and  certificates  of  de- 
posit, payments  to  State 
treasury    by    2165 

Stalemeni      to      examiner      of 

recorOn  2223 

—penalty  for  falling  to 
make    2223 

Payment  uf  funds  under  order 
of  court,   receipt  for  taxes. 2809 

Proceedings  against  by  Audi- 
tor for  violation  of  reve- 
nue   laws    2544 

How  Incorporated   4098 

T-*w    governing    4098 

General  powers.  ..4098,  410$.  41li 

Limitation  on  amount  to  tn> 
invested   in  bank   building.  4104 

Buytness  which  may  be  done 
by   .* 4111 

Capital,    minimum    required.  .4099 

— subscriptions,  how  payable. 4100 

— proportion  required  to  be 
paid  before  beginning  busi- 
ness      4100 

— shares  of  stock,  transfer  to 
foreign  personal  represen- 
tative       6848 

Branches,   when   authorized.  .4101 

— name  under  which  ope- 
rated     4101 

— local  taxation  of  branch 
and    capital     4101 

— report.s  to  commissioner  of 
revenue     4102 

— fees    for    examination    of.. 4122 

Certificate  from  State  Cor- 
poration Commission  re- 
quired before  commencliiH 
business 4I0S 

— publication    of    certificate.  .4105 

By-laws,  how  made,  altered, 
repealed    4100 

Directors,  number,  residence 
of     4107 

— discount  by  of  paper  re- 
fused  by   bank,   prohibited. 4108 

— election  of  president  and 
other   ofllcers    4109 

-^meetings     4I0» 

— settlement  of  cashier's  ac- 
count         4110 

— authorizing    loans     411b 

— must  be  stockholders    4116 
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—oath    4117 

— election    4118 

*-t«rin    4118 

— vacancy     4118 

— dividends    declared    by 411» 

President,   election    410t 

Cr^shier,  settlement  of  ac- 
counts  of    4111* 

Making   acceptances    4  US 

Issuing    letters    of    credit. ..  .4112 

Discounts    , 4111 

— not     considered    as    money 

borrowed      4115 

Deposits,  how  used 411> 

—of  deceased  persons  and 
persons  under  disabilities, 
payment  to  personal  repre- 
sentative,   guardian,    Ac 41Zl> 

— of    minors,    how    neld    and 

paid    41M 

—In  name  of  two  or  moro 
persons,    or    survivor,    how 

discharged      4127 

— receiving  when   insolvent.  .413X 
— regulation     as     to     making 

or    withdrawing     4147 

printing  In  pass  book.. 41 47 

posting   4147 

— limitation  on  action  to  re- 
cover     6810 

Real  estate,  purposes  for 
which   bank   may   purchase, 

hold  or  convey  4114 

I^oans,  amount  to  one  per- 
son.   Arm,    Ac 4115 

— on  stock  4116 

— rate       of       interest       may 

charge     666S 

Dividends     4118 

Surplus     411K 

Undivided    profits    4119 

— how   ascertained    411J 

Statements  to  State  Cor- 
poration   Commission    4120 

—publication    of    4120 

— form  of   4120 

n^camlnatlons   by   State   Cor-     - 

poratton    Commission    4120 

— application   of  stockholders 

or  directors   for    4120 

—expenses    of    4120 

— duty  of  officers  and  direc- 
tors      4120 

— fees    for     4122 

— refund   of   fees    4122 

Receivers,  when  State  Cor- 
poration   Commission    may 

apply   for    4120 

When  State  Corporation  Com- 
mission  may  close   4120 

ISxamlncrs,    appointment    4121 

— assistants,    salaries    4121 

— salary,  oath.   quallflcation8.4121 

—bond      4121 

'      Definition     412S.     6762 

Tenaltles,    violating    law    as 

to   branches    4101 

— Investing  more  than  lawful 

amount  In   bank   building.  .4104 
— oertlflcate   from   State   Cor- 
poration    Commission,     be- 
ginning business  before  ob- 

<alnlng     4106 

—  —failure   to   publish 410R 

—failure  to  flle  oath  of 
director  with  State  Cor- 
poration   Commission    4117 

— tailing  to  furnish  state- 
ment of  flnanclal  condition. 4U!« 

-   —falling    to    publish 4174 

— oltlcer    refusing    assistance 

to   examiner    4124 


Sec. 
BANKS  AND  BANKING— Coa. 

-  — making   false   statemeni 

of    flnanclal    condition    — 41!4 
— unlawfully       engaging      hi 

business  of   4131.  413C 

— unlawful  use  of  term* 
"bank,"  "banker,""  "bank- 
ing,"    4c 41J1 

— receiving  deposits  when  In- 
solvent     4131 

— falling  to  furnish  state- 
ment      to       examiners      of 

records    2329 

Records,     reports,     &c..    not 

open   to   public    4i2« 

Safety  deposit  box  hired  by 
two  or  more  persons,  rlghl 
of    access    to 412» 

Tnstltutloos  included  under 
laws  relating  to 41J» 

Modification  of  powers  and 
duties    of 41» 

Who  prohibited  from  en- 
gaging   In    business    of 41S» 

Engaging  In  business  out  of 
State,    prohibited     413" 

Foreign,  prohibited  from  en- 
gaging in  business  In  tlils 
State    413» 

Dnlawful  use  of  terms 
"bank,"  fbanker.''  "banK- 
Ing,"    &c 4131 

Inspection  of  by  General  As- 
sembly     4133 

Charters,  repeal  or  modifica- 
tion by  General  Assembly.. 4134 

Permitted  to  become  mem- 
bers of  Federal  Reserve 
Bank    System    4135 

Name,  word  corporation  not 
necessary      4145 

Issuing    currency    prohibited. 4U0 

Insurance  company  not  to 
engage  in  banking  4J40 

Officer  or  clerk,  fraudulent 
entry    by     4457 

Intoxicating  liquors,  hand- 
ling drafts  In  payment  for, 
unlawful,    penalty    HU 

Rate  of  Interest  may  charge. 5553 

Negotiable  instrument  pay- 
able to  cashier  or  officer  of, 
how  negotiated    5M* 

— made  payable  at  bank, 
equivalent  to  order  to  pa.v.SSW 

— payable    at    bank,    present-     _ 
ment    of    5t8i 

Checks,  defined   674i 

— law  applicable  to   6't! 

— when  must  be  presented  for  _ 
payment,    effect    of   delay.. 5748 

—  —death  of  drawer,  pay- 
ment      !74« 

-certification   of    6749,5750 

— not   an   assignment    5751 

.—bank    not    liable    on    until 

acceptance  or  certification. 5751 
Cashier    and    tellers    exempt 

from    Jury    service     5J85 

Payment     of     tax     on     cpurl 

lunds   deposited    in •"• 

RANKS   OF   CIRCULATION 

Prohibition   of    41|]j 

Contracts  for  forming,  vold.415« 
Contracts  and  securities  orie- 

Inatlng  from,  void    4151 

— recovery     of     money     psid    _ 

under   41»1 

Capital   stock,  forfeiture  of-*'*; 

— ault    to    enforce    415J 

Members     of     company    per- 

sonally    liable    4i5J 
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RANK    NOTKS 

Larceny  of   -4442,   4443 

Forgery    of,    punishment 4487 

Uttering    forged    4487 

— having    in    possession 4490 

Instruments  for  forging, 
having  In  possession,  mail- 
ing,    mending.     &c 4488 

"orired.    search    warrant    for. 

4820-4822 

Bmbeszlement  or  fraudulent 
conversion  of,  sufficiency  of 
Indictment    4870 

lievy  of  execution    on A485 

— how  accounted   for    6487 

— delivered    to    officer 6I>04 

—  — disposition   of    ..    .«E07.   6B0* 
BANKING     HOVSB 

Burning  or  destroying,  pun- 
ishment       4430 

Entry  with  intent  to  commit 
murder,    rape    or    robbery.  .4438 

— with  intent  to  commit  other 

crime     44."t'> 

BANKRlTPTCr 

Notice  to  bankrupt  of  dis- 
honor of  negotiable  In- 
strument      5668 

or  drawee  of  bill  of  exchange, 
presentment  to  for  accep- 
tance     570' 

Of  acceptor  of  bill  of  ex- 
change, protest  for  better 
security     6720 

KfTect  of  on   mechanic's  lien. 6442 

U'.»ch«rge.  proceeding  to  note 

on   Judgment   docket 6467 

BAR    BXAMINATION 

See  "A«torB«ya  at  I.aw*< 
BARGAIN  AND  SALR 

Deed   of,   transfer  by  of  po«- 

•esston   to  use    SIR!: 

BARLBY 

Bushel,  standard  measure. ..  .)47i> 
RARN 

Burning    or   destroying,    pun 
lahment     4431 

— containing    live    stock 4428 

BARREL 

For     Inspection,     flour,     men' 

and  bread   14UT,  1408 

— tl»h      1409 

— beef  and   pork    1410 

— pitch,    tar,    turpentine    .....1411 
— salt      1412 

Apples,    standard    147* 

Airrlcultural  products,  truci<, 
standard    147!» 

Flour,    standard     1474 

BARYTR.<i 

Adulteration      of      drugs      ur 

food  with    170X 

nASEBAl.1,   PARK 

City    police,    authority   at.... 300.1 

RASS 

When  unlawful  to  take 3195 

— buying,    selling,    using 3195 

— penalty    S19S 

Fishing       for       In       Potomac 

River    3206.    3306 

Size  of  that  may  be  taken. 

3172.   3207 

Manner   of  taking    3206 

Time    of    taking    3206 

Number     taken    In    one    day 

or    possessed    at    one    time.320S 
Penalty   for   violation   of   law 

as  to  taking 3210 


Sec. 
BASS— Coa. 

Counties    to    which    law    not 

applicable     3210 

BASTARDS 

Inheritance    from    mother 6268 

Children     of     slaves.     Inheri- 
tance  by    5268 

Mtrriage   legitimizes    6269 

Issue       of       null       marriage 

deemed   legitimate    6270 

BATH  COUNTY 

\    Commonwealth's  attorney, 

fee      3606 

BATHING   GROUNDS 

Assignment    of    location    for. 3230 
BATTERY 

Gee  "Aaaanit  and  Battery" 
BAYI,OR   SURVEY 
See  •Htymttrm" 
Re-establishment  of  lines  of. 3163 

— appl  I  cation,    bond,    cost 3 1  «3 

Re-survey    of     3257 

BEACONS 

Interference  with  or  destruc- 
tion   of,   punishment    4756 

BEANS 

Navy   and    soJa.    buehcl 1470 

BEARS 
Leading,     driving     or    trans- 
porting    along     street      or 

road,    punishment     4737 

BEAR   CREBK 
Obstructing      navigation      of. 

punishment    4752 

BEARER 

See  "Negotiable  InatrnmeBts" 
When    negotiable    instrument 

Is  payable  to BE70 

— indorsed    In   blank    6596 

— negotiation   of.  .6692,   6696.   6602- 

— definition    of    6752 

BEAVER 

Hunting   for   on   land    of   an- 
other      3338 

BEDFORD  COUNTY 
Commonwealth's         attorney, 

fees     3o05 

BEEF 

See  <'Iasi»ectora*'i  "iBapeetioB" 

Inspectors   of    1400.    1401,    1402 

How  packed   for  Inspection.  .1410 
Owner    to    mark    weight    and 

tare i4i!i 

—penalty    1417 

Brand   1420 

How    marked    when    unfit    to 

pass 1428 

BEER 

See  "Intoxleatlag  -Llqaom" 

As  ardent  spirits  4581 

BELLS 

On    railroad    locomotive,    sig- 
nals by    3968 

— penalty  for  failing  to  give.  .3960 
— effect   of  failure  to  give    in 

actions   for   damages    3959 

Buying  or  receiving  with   in- 
tent to  defraud 4449 

BELL   FIXTURES 

Buying  or  receiving  with   in- 
tent to  defraud    4449 

BELLADONNA 

Sale,   label    1691 

BENEFICIAL  OWNER 

Actions     by,     on     choses     in 
action     5768-6770 
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Of    death    beneflts    In    fraternal 

benefit    society     ..." **'* 

BBNBFIT  or  C1.BRGY  . 

Not   allowed    ''^"l- 

BBNBVOI.BNT    ASSOCIATIONS 
See        '•I«»nr«»ee''t        "Frateraal 
BeaeMt       Sael^ty"!       '•Corpora- 
tion" .- 

Property  of   *' 

Land     *° 

Books  and  furniture ** 

Trustees  of '  •  ■ *^ 

Bxnmption   of  property   o'.'!"'"..., 

taxation    22T2.    J301 

— Va.  Const..  {  188 

Inherltanee  tax  on  gifts  '<>   --i"" 

Incorporation    3»72-s»»u 

nBNBTOLBNT  INSTITUTION 

Fraternal   benefit   society   as 4303 

BB4VBST8 

See    "WUU" 

For  educational  or  llteraVy  pur- 

Soses    • "^ 
ow  taken  and  held   588 

—how   will   probated    589 

— trustees     »'" 

— power  of  General  Assembly  to 

suspend   or   repeat    •  •  593 

For    school    purposes    vested    In 

school    board     «48 

To  school  boards    J'l 

To   retired    teachers'    fund 792 

To  University  of  Virginia 823 

To  Virginia  Normal   and   Indus- 

trial  Institute  •  •  •  967 

To    educational    Institution,    In- 
vestment In  State  bonds 994 

— Irrevocable     JJj 

Satisfaction  by  advancement. ..  .6237 

Bxtent  of  operation  of   5241 

BBTTBRMBNTS 

See  also  «BJeetaieBt'' 

Allowance  for. .  .6.483-6485,    6491-5606 

BBTTINO 

See  also  HJ«»»1»«"  _, 

Or  games  In  public  place.. 4679,  4C81 
— bookmaking,   pool   selling, 

4682,   4683 

Punishment     for     4686 

On    election     •  •  *'•'' 

On     horse     race     run     on     road, 

bridge,    landing    or    street 4741 

Contract  for  void 5568 

BBTBIIA4SBS 

See  •antozleatlaar  Uqnom" 

When  considered   ardent  spirits.  4581 

BICYCLB 

Care  in   overtaking  and   passing 

other    vehicles,    tc 4736 

— penalty    4736 

Riding  on   sldftwalk   In   town   or 

village 4733 

BIDS 

For   public  printing    382 

— appeal    of   bidder    382 

To    furnish    paper    883 

— appeal    of   bidder    383 

Construction  of  drainage  works.  1761 
Maintenance,      construction      or 
Improvement  of  roads. 

2028,  2029,  2030,  2081,  2034 

—with   State   aid    2102 

— ^wlth  proceeds  of  bond   issue.. 2120 
Construction     of     bridges     with 

State    aid    ....2109 

Surrender  of  bonds  for  cancella- 
tion     *«25 

Franchise,    sale    of    by    city    or 
town    8016,   3018,   8019,   3020 


BIDS — Co». 

— Va.  Const.,  I  125 
Printing  records  on  aPP«»'»i  »*"„.,, 
vertlsing  for  «368-M«i 

BIGAMY  ,  ^   .  ,,,, 

Defined  and  punished «" 

Whei^  not    "" 

BIG  SANDY  BIVKB 

Obstructing         navigation       oi 
prongs   of,    punishment   •'" 

BI1.I.S  .   . 

L,eglslative,  see  "Gemenu  A»»««- 

My" 
To  circulate  as  money,  corpora- 
tion  not  to  issue  ]'\- 

Embexilement   of    '"' 

BILX.   OF    ATTAINDBB         _  _  .    ,  „ 

Prohibited   Va.  Const.,  I  » 

BILL  OF   DISCOVBBY 
To    recover    money   or   properi) 

lost  in  gaming  ......»»•• 

Interrogatories        to        »*''*"*,„, 

party        . . .' 

Production    of   books  and  writ- 
ings     VU'.' 

Election  between  InterrofstorlM 

and    discovery    •"' 

BILL.    IN    B<»IHTY 

dee   ••B<inlty'' 
BILL  OF  KXCB:PTI0N8 

See  '•Bxception*,  BlU  oT 
BILL  OF   EXCHANGE 

See   "NenotlaWe  I«rtr«»es«^ 
BILL  OF  LADING 
See  also  "Carrter*" 
Transportation        company,    t" 

Issue     <,ii 

—penalty   for   failure   ■•■•••••,"' 
When  deemed   contract  tot  at ■ 
riage    to    ultimate  deallnatwn 
over    connecting   <^"'"*'"''j,m  jjfj 

Limitations   of  liability  In »» 

Bmbeislement    of    

BILL  OF   PARTICULABS 

Action   of   debt   (""•  recovery  of 

penalty  for  violation  of  """^j,^ 

or   revenue    laws    ■  ■•  vV-JI' tiK 

Before  civil  and  police  Jw*^.,""^ 

In     prosecution     for    embenie^^j 

NoUce  of  motion  for  'j'udgro»nt.|Mj 
Court  may  require  ••■•:.--;"jik 
Declaration  alleging  negliK'"'*  •' 

BILL  OF  BBVIBW 

Flllhg   in    clerk's   office  y,, 

Time   for    uk 

Injunction    to    decree   j,„ 

Leave  of  court  jjj; 

Appeals      Bii 

—time    for    

BILL  OF  RIGHTS 

Equality  and  rights  oj  ™*p"„-^   i  i 

Source  of  power Va.  CTwJ-  •  ' 

Government  for  comtnon  ^"^  ,  j 

Exclusive   emoluments  or  privl- 

leses  prohibited...  Va.  Coot.' 
Hereditary  office   P''<'°.''*"^t.  I  ' 

Separation    of    legl»l»t"«v2ji; 
clal     and      executive    a*^ ,  i 
menta J   rn^L  1 ' 

Elections  to  be  free..Vt  Cowl  < 

Laws  not  to  be  s"sP*f™™(^j«, ) ' 
Criminal  prosecutions   natm*^, , 
accusation   »*•  ^ 
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BILL  OF  RIOHTS — Cob. 

— accused  not  compelled  to  give 

evidence  aeainst   himself. 

''  Va.  Const..  |  8 

— not  to  be  put  twice  In  jeopardy 

for   same    olTense..Va.   Const.,   (    8 
— appeals    by    Commonw^lth    In 

revenue  cases Va.  Const.,  S  8 

— rig-ht    to    be    confronted    with 

accusers    and   witnesses, 

Va.  Const.  9  8 
— evidence  in  favor  of  accused. 

Va.  Const.,  t  8 

— speedy  trial Va.  Const.,  i  8 

—Jury  trial   Va.  Const,  i   8 

— Impartial  Jury  of  vicinage, 

Va.   Const..   I    8 
— when      Jury      trial      may      be 

waived Va.    (lonst,    I    8 

— unanimous   consent    of  Jury. 

Va.  Const.  {  8 
— due   process  of  law, 

Va.  Const..  1  S 

— plia  of  tfullty Va.  Const,  I  8 

— Justice  of  peace,   trial  without 

Jury   Va.  Const,  t   8 

— appeal    from   Justice,    trial    by 

Jury    Va.    Const,    i    8 

— number  of  Jurors.. Va.   Const,   i   8 
Bxce&slve     bail     or     lines     pro- 
hibited     Va.   Const,   (  » 

Crtiel    and   unusual   punishments 

prohibited   Va.  Const.,  {  9 

General     warrants    of     searches 

and  seisures  prohibited, 

Va.  Const,  (   10 
Due  process  of  law..Va.  Const.,  I  11 

Trial  by  Jury   Va.  Const,  J  11 

Freedom    of    the    press    and    of 

speech  Va.  Const.,  i  11 

Militia  Va.  Const,  J   18 

StajidinfT  armies Va.  Const,  I  IS 

Subordination     of     military     to 

civil  power   Va.  Const,  i  U 

Uniform  government, 

Va.   Const.,   J   14 
Preservation     of     free     govern - 

ment   Va.  Const.   9    IS 

Religious   freedom.. Va.    Const..    I    Ifi 
Construction    Va.  Const..   9   17 

BILL  OP  SAI<B 

Book   recorded    in    3393 

BIIXIARD  ROOBf 

7jicense    for    tables    2373 

Revocation  of  license  for  viola- 
tion  of  prohibition   law    4(63 

RI.VIODE  OF  MBRCVRY 

Sale   of,  label    1«91 

BIRDS 

Preservation   of,  etc..   powers   of 

supervisors     ". 2743 

Laws     relating     to,     publication 

of     3317 

Killing,  destroying:  nests,  etc., 
other  than  grame  birds,  pen- 
alty-   3384 

•—ott9T\ng  plumagre    for   sale.... 3364 
Laws      relating      to     designated 

county   continued   in   force. ..  .3365 
Shooting    for    amusement,     etc.. 

punishment    4566 

— renting  premises   for    4566 

BIRTHS   AND   DEATHS 

See  also  «Vltal  Stattatlca";  «Sta«e 
,     Bond  of  Healtk" 

Records,  false  entries  in 4491 

— tctving  false  Information   for.. 4492 
Forelirn  register  of.  as  evidence. 6207 
HITTFR   ALMONDS 

Oil.  sale  of : 1691 


HLACKBlRDi* 

Killing      3.1^4 

HLACKJACK 
Selling,  furnishing,  etc.,  punish- 
ment      4J515 

nLACKMAII. 

Punisnmtnt    /.to,; 

BLAND  COUNTY 

Commonwealth's  attorney,   fee.. 3505 
BLANKS 
In  negotiable  Instruments,  when 

may    be    filled    5576 

— In    incomplete    instrument    not 

delivered     6577 

BLIGHT 

Chestnut   trees    1287.    1288 

BLOCK    SYSTEM 

To  regulate  movement  of  trains. 3989 
BLIND 

See  "Deaf,  Dumb  aad  Bllad" 
BLOOD    HOVND8 
Keeping  at  State  prison   farm.. 5048 
— furnishing  to  sheriffs  and  ser- 
geants       6048 

BLVEFISH 

License   to   catch    3166-3169 

Size   of  that  may  be  caught 3172 

BLVE  CRASS 

Seed,    bushel,    standard    1470 

BLVESTONB 

Sale    of    ...'. 1681 

BOARD   OF   AORICIJLTVRB  AND  IM. 
MIGRATION 
See  also  «Coaiails«l*ner  of  A*rl- 
ealtare   aad    lauslsmttoB" 

Composition     1099 

— Va.   Const.   9    148 

Appointment,    term    1099 

— Va.    Const..    <    148 

Powers   and   duties    1102 

— Va.  Const.,  9  144 

Compensation    1103 

To  prescribe  duties  of  Commis- 
sioner of  Agriculture  and  Im- 
migration   Va.  Const,  9  14R 

Meetings     1100 

President,   election    1101 

— Va.  Const.,  9   146 

— ex    officio    visitor    of   Virginia 

Polytechnic    Institute    869 

Va.   Const.,    9    146 

— conference  with  Governor  on 
nounty   demonstration    work..   925- 

Secretary    1101 

executive    officer    1106 

BiQployees.    salaries    1106 

—State   Chemist    1106 

—Assistant  State  Chemist  1106 

Warrants    for   expenditures 1 1 06 

Report  of  commissioner  1109 

Fertiliser     inspectors     1119 

Rules  and  regulations  as  to  fer- 
tilizers    1119.  1181 

Appeal    to    from    commissioner's 

assessment   of  damages    112') 

Bulk    shipments    of    fertilizer.  .  .1122 
Fertilizer  Fund,   warrants.  1110,    1123 

— vouchers    1123 

Report   of   commissioner 1124 

Fees   for   registration   brands   of 

lime     1134 

Weed.s,   designation   of    1139 

Rules     and     regulations     as     to 

agricultural    seeds    1147 

Salaries  and  expenses   1163 

D%iry    and    Food    Commissioner.  1165 

— assistants 1I5S 

— office   room.   &e..    for ll."!? 

— audit  accounts  of   116, 
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BOAHD  OP  agriculture:  and  im. 

MMiRATION — Cob. 

— chemical    work   for    Ii59 

— annual   report    ., 1228 

— expenses  of   '. 1243 

Food,  rules  for  analysis  of, 

117S.   1178 

— assistants  1176 

— notice,    hearlngr    1178 

— standards  of  variability   of... 1185 
Measuring     utensils     for     milk, 

testing  and  marking 1206-1214 

Disposition    of   fees    1212 

Milk  laws,  expense  of  enforcing.  1212 

"Person"  or  "holder"  defined 1214 

Sanitation  of  slaughter  houses.. 1221 

—rules   and   regulations    1222 

Ceeding  stuffs,  rules  and  regula- 
tions      1229,    1238 

— appointments   of  assistants   In 

analysis    1229 

— violation  of  laws  as  to.. 1230,  1231 

— definition    of    1233 

— printed  statement  required, 

1233,  1234,  1235,  1236 
-inspection   tax    1239 

—  — tax    tags    1239 

-analysis     1241 

—  — penalty    for    hindering    in- 
spector     1242 

Analyses    at   request  of   dealer.. 1244 
Conrlimental    stock    and    poultry 

food,   analysis    1245 

— assistants    for,    compensation.  1246 
— registration    of   brands    1246 

-  penalties  for  violating   laws..lZ49 

nivision  of  Markets,  director 1250 

--assistants,    compensation     ....1250 

—powers   and  duties    1251 

-•rules  and  regulations   1251 

--Information,  dissemination  of.  1252 

-  bulletins 1252 

—  Improper   practices,    investiga- 
tion and  correction  of 1253 

— United    States    Department    of 
Agriculture,  co-operation  with, 

1254 

--reports  of  work  done   1255 

— payment   of  expenses    1256 

-definition    of    terms    1267 

Rules  and  regulations  for  collec- 
tion fees.  &c.,  from  commission 

merchants    1265 

Bxpenses    of   carrying    out    laws 

as  to  commission  merchants.  .126a 
Assaying  minerals  for  owners.. 128f 
Hog  cholera,  serum   for. ..  .1283-1285 

■  -receipts  from   sale   of    1285 

Supervision,    appropriation     ....1286 
Blight    in    chestnut    trees,    pre- 
vention   of    spread    of    1287 

— experts,     powers,     duties,     ap- 
propriation      1288 

Prugs,      adulterated      or      mis- 
branded,    analysis    of    1660 

nOARU  OF  BAR  BXAMINBRS 
See  also  "Attorneys  at  Law" 

Appointment     S410 

Term     3410 

Vacancies     3410 

FJxamlnatlons      by.      time      and 

place    3411 

— licenses   issued    3411 

— certified     list     of    licenses     to 
Supreme  Court  of  Appeals. ..  .3411 

-  rules  and   regulations   3413 

— preservation    of  papers    3414 

—re-examinations     3415 

—fees,    disposition    of    3417 

—preliminary    certificate.  .3418,    3419 

Secretary    and    treasurer     3412 

— pay      3416 

President    3413 

Quorum     S413 


BOARD  OP  BAR  BXAHINERS-Cm. 

Pay  of  members   )4i( 

Licenses,  Issuance  )4|| 

— revocation    uu 

B04RD    OF    CH.\RITIE8    A.SD  tX»B. 
RBCTIONS 

Continuation      iin 

Afembers,   appointment,  terD!...llli 
— who    excluded    from    member- 

sn'P     I8lt 

— vacancies     km 

—  removal     \tu 

—  failure    to    attend   meeting»...IKJ 

— compensation    < IIM 

flfflce     1194 

Meetings      HN 

Rules   and    regulations   lln 

Secretary,   appointment   IIM 

— salary,    travelling   expenaea...I»l 

— who    Ineligible    l»l 

— assistant,  appointment,  salsry. 

ISM 

bond,  removal  ItM 

— oath     \m 

— bond     i»j 

— removal     in: 

.—when  to  make  report  of  pris- 
oners Id  Jail     ini 

Oath  of  members  IW} 

Duties      i»i 

Institutions    visited    and   anper- 

vised   by    jtH 

Reports     ilii 

Distribution  of  literature  IIW 

Plans  of  new  Jails,  reforroatoriet 

and  almshouses    IW 

Reports   to  by   officials  of  Insti- 
tutions      IS») 

— by  supervisors  and  coanciis  of 

condition  of  Jails  »K 

— by   sheriff   or  Jailer,  prlioiien 

in    Jail     «:i 

procedure  when  not  nui<le..lSil 

Local     boards    of    visitors,   sj- 

pointment     I»I 

—duties    W' 

— reports     IMT 

— compensation    iW* 

Statistics   of   defectives  and  de 

llnquents     IM' 

Annual  report,  what  to  cont»in.UM 

— distribution    of    UW 

Officer    interfering   Witt  or  re- 
fusing to   furnish  Information 

to     I$»« 

— penalty    IS* 

Chairman,  election  of  IS*' 

-oayment    of .  salaries  and  rt- 

penses.  orders  for  IMl 

—printing  for  board.  order«  forlMl 
Tnvestlgations  .ordered  by  Got- 

ernor    ^-W 

—summoning   witnessea,  taklnf 

testimony,    Ac '"' 

—expenses,  compensation  '"♦' 

Board    of    Poor    Commlssloofrii 

organisation,  members  'JJJ 

— officers     '2J 

— meetings,  reports,  form  of....IJJJ 

— penalties     "" 

— notice  of  failure  to  report.... I'M 
Children,    dependent,  dellniinent 
neglected,     care    and   custody 
of    »« 

—  commitment   to   board  or  Is- 
BtltuUixn    »H  I* 

— disposition    of   after  tommlt- 
ment     »■ 

—definition   of   jj? 

—expenses    of   conveysnw l"' 

— probation      offlcera.     »PP»»'-^, 
mcnt    wj 

—  — report*  to  board  '"' 
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Sec. 
BOARD     OP    CHARITIES     AND     COR- 
RBCTION8 — Cob. 

— inspection  of  societies  and  as- 
sociations   receiving     1918 

—  — reports  to  board   1918 

certlflcate  191. 

—paroled  by  reformatories,  vl^l^ 

tatlon    of     Ul« 

—  — record,   report    1919 

— liberal     construction     of     law 

relative  to   1922 

Maternity   hospitals,   license  for.  1925 

—reports    of    1928-1930 

Children  placed  out.  visiting  and 

•    investlfratlntr     , 1931 

—access  to  records  of 1932 

-notification   of  placing:   1933 

—for    gain    or    without    due   In- 
quiry  as    to    home,    penalty ..  .1934 
Feettle-minded,   approval  of   pri- 
vate  institution   for    1080 

— copies    of    order!)    committing 

furnished   to    1081 

— register    and    history    1903 

— protection   of    1903 

— commitment    of    1903 

•■-private  Institutions  for, 

licensing    and    inspection,  .of  .190.<i 

•     — children,  custody  of  . .  „ 1903 

Non-residents,   deportation    of.  ..1903 
Mentally    defective   children.    In- 
struction to  parents  of 1903 

BOtRD      OF      DRAINAnK      COMMI.O- 
8IONERS 
5:pe  "OrataaKe  Dtstrlef 
BOARD    OF    FIRB    COMMISSIONERS 

Investigations  by    2985 

Compelling  attendance  o'f  wit- 
nesses, production  of  books, 
etc 298ft 

HOARD  OF  FISHERIES 
See    also     "Flak     aad     FlBblBg»t 
"CoaaMlMioB  of  Kiaheriea" 

Deflnttlon    3270 

Copies  of  records  of  as  evidence. 6197 
BOARD     OF    HARBOR    COMMISSION- 
ERS OF  NORFOLK.  PORTSMOUTH 
AND  NORFOLK  COUNTY 

Appointment     S66A 

Term     3666 

Quorum     3686 

President,    officers,   election    ....3666 

Vaoancjr    3666 

.lurisdlction    3667 

Navigation,   removal   of  obstruc- 

tioiM     3<6!i 

Wharves  and   docks,   removal. .  .3668 

— unauthorized,   penalty    3675 

Bmployment    of  engineer    3670 

Designating   dredging    dump.... 3671 

Preservation   of  harbor    3672 

Appointment     and     removal  '  ot 

harbor   masters    3673 

Bxpenses,    compensation    3674 

Permit     for    building     wharves, 

Ae.    3675 

Prosecutions  by   367l> 

Examination      and      repair      of 

docks   3676 

Annual    report     3677 

Nothing  In  chapter  one  hundred 
and     twenty-eight     to     effect 

rights  of  32311 

BOARD    OF   HEALTH 

Ree     "lioeal     Board    of    Health"! 
"State    Hoard    of    Healtk" 
BOARI^    OF    INDEMNITY 

Determination   and  allowance  ot 

losB  to  officer  collecting  taxes. 26i!- 
— to   Auditor    2620 


Sec. 
BOARD    OF    MEDICAL    EXAMINERS 
See    also    '•Phyatclaaa    and    Siir> 
Keoaa" 

Members,    term,    qualifications.  .1608 

How   and   when   appointed 1609       ~^ 

Vacancy,   removal   1609 

Oath     161U 

President     1610 

Vice-president     l&io 

Secretary    igio 

Meetings     i«io 

Quorum     1610 

Rules    and    regulations    1610 

Rxamlnatlon    of    candidates    for 

practice    of    medicine    1610 

Powers     1610 

Records     1611 

— ooples     to     Superintendent    or 

Public   Instruction    1611 

tJceuse  to   practice  medicine, 

.    1611,  1613 
Reciprocity   with    other  States..  1613 

— fee     1613 

Duplicate   certificates    1613 

— f  ea     1613 

Violations    of    laws    relative    to 

practice  of  medicine    1614 

Refusal    to    admit    candidate    to 

oxamlnation     1614 

Refusal    to   grant   certificate 1614 

Kevocatloji    of    certificates 1614        • 

Proceedings   against   board    1614 

Investigation     of     person     prac- 
ticing      1614 

Re-lssulng   license    1614 

Admission   to  examination    1615 

— feo     1615 

— requirements     1615 

Physician    practicing    before 1615 

Certificate  to  1615 

Expenditure  of  funds    1616 

Compensation  of  members 161 R 

Examinations,  conduct  of   1617 

Issuance    of   certificates 1617 

— form     1617 

Licenses,  when   not   required. ..  .1618 
Ohlropodv.  certificate  U>  practice. 

1620 

'—examination    of   applicants 1621 

— fe»    1621 

Report  of  violations  of  law  to..  1623 
— annulment  of  license    1623 

BOARD    OF    PENSION    COMMISSION- 
ERS 
See  also  '•PcbsIobs" 
Ust  of  applications  for  pensions 

furnished   to    2656 

Appointment,    members    2667 

Compensation     2657 

Application  for  pensions,  exami- 
nation   of    265' 

—report    on    2667 

Meetings    J6B7 

Pension  roll,  examination  of.... 266,7 

—report  on   2657 

—erasure    of    nam.es    ffom 8657 

BOARD   OF   PHARMACY 
See   also   '<PharBWie7''t   «VlrclBla 
Pharauipeatleal   AaaoetatloB" 

Rules  and  regulations   ....1668,  1671 

Specimens    1668 

— examination 1660 

-report  to  Commonwealth's  at- 
torney     1660 

Members,  appointment,  term. 1666 

Oath    1666 

Vacancies     1666 

President     1667 

Secretary    1 667 

Treasurer     1667 

—bond     1687 


Digitized  by 


Google 


(42) 


INDEX 


Sec. 
BOARD  OF  PHARMAOY— Cob. 

Quorum     1867 

Meatings    1<68 

Bzpenses    16(9.    1670 

BAlariea    1670 

By-Iawa,  rules  and  regulations.  .1671 

Bnforcement  of  law 1671 

Practtc*    of    pharmacy,    regula- 
tion      1672 

— sale  of  poisons  1672 

—complaints     1672 

Bxamlnatlon    of    applicants    for 

registration     1673 

— certificates    1673 

Annual  registration  of  pliarma- 

etsts.    *c 1674 

— fee     1674 

— renewals,  fee   1674 

Investigation  of  alleged  viola- 
tions  of   law    1675 

— testimony  before  1676 

—prosecutions,    suits     1«7B 

Recognition    and    recordation   of 

licenses     1676 

Refusal   to   grant  license    1677 

Revocation  of  license   1677 

— notice   of  proceeding    1677 

— hearing     1677 

— Botlllcatlon    of    revocation.  ...1678 

— surrender  of  certificate   1678 

Annual    report    1679 

Ucenses   issued   witliout   exaipl- 

natton    1680 

— fee     1680 

Insecticides  and  poisons,  permits 

for  sale  of   13S1 

Pharmacist,        application        for 

registration    1664 

— -Kiuallflcations    1686 

— rzamlnatton    1685 

— fee    1687 

— issue  of  certificate   16SS 

Assistant  pharjnacist.  applica- 
tion  for  registration    1(84 

— quallfleatlons    1(86 

— examination     1686 

— fee      1687 

— Issue  of  certificate   1688 

Apprentice     168» 

— application    for    registration.  .1689 

— blanks   for    lB8n 

— qualifications    168!) 

—certificate     1689 

— fee    1689 

Fines  and   fees,   dlsspsltion   of.  .1699 
Registered    pharmacist    practic- 
ing in  adjoining  State,  certifi- 
cate   to     1700 

— residing  In  Virginia,  practicing 
in   adjoining  State,  license...  .If 00 
BOARD  OF  POLICB  COMMISSIONRRJ* 

Investigations  by   t9S5 

— compelling  attendance  of  wit- 
nesses, production  of  books, 
etc 2885 

BOARD    OF     POOR    COMMISSIONER;! 
See  "Poor" 

BOARD    OF    PUBLIC   WORKS 

State  Corporation  Commission  to 
perform  duties   of. 

Va.  Const.,  c1.  a,  Ic.  I  156 
Records    and    papers,    copies    as 

evidenco 6197 

BOARD  OF  SINKINQ  FVND  COMMIS- 
SIONERS 
See  "ConnkUwIOBeni  of  the  Sink, 
lag  ITmuV 
BOARD   OF    STATE    CANVASSERS 
See  "BlertloBS" 

H-iw    constituted    ISX 

Rlectlon  returns,  how  canvassed 
by    191 


BOARD     OF     STATE     CAXVASSBBS— 
Com. 

.    Certificates  of  election  Itl 

To  determine  tie  i>! 

To  canvass  abstract  of  votes  cut 

at  primary  election   242 

BOARD  OF  SUPERVISORS 

How    constituted    2"1» 

May   sue    and    be   sued 2;i« 

Seal    2;i» 

Meetings    .  r. 2711,  2714 

— special,    how    called 2ii5 

Chairman    2:1; 

Quorum        2'>' 

Parties  to  petition  to  Incorporate 

town    .  2MJ 

Judgment   against,    no   execution 

on    2:«4 

Mandamus     against     to     compel 

erectiOB  ot   Jail,   repair  of  Jail 

or   courthouse    28t5-2WT 

— defendant  going  put  of  office, 

revival     28*< 

Mandamus    to   by   circuit   courts. UM 
Records    end    papers,    copies   u     _ 

evidence    *!'' 


Presence  of  at  meeting  of  elec- 
toral  bpard    m 

Ballots   opened   In    presence  of..  Ii< 

Member  of  board  of  health 14*2 

Election !'li 

May   administer   oaths 2*13 

To    countersign    warrants 2;il 

Contract   signed   by    2TSJ 

Bonds  signed  by    2T4I 

To   certify   statement   of   clerlt..2"5 
Fire  escapes,   notice  to  by  com- 
missioner of  labor   SI'" 

Penalty  for  failure  of  duty  re- 
lating to  assessment  of  rail- 
roads, .   etc-,      by     Corporation 

Commission    2'*< 

Clerk. 

Compensation    2M2 

To  furnish  to  State  Tax  Board 
copy    of    order    fixing    county 

levies    221. 

Calling       special       meeting      of  , 

board     2;'; 

Recordation    o*    votes 2T1< 

Bonds    countersigned    by 2r4» 

Notice   of  disallowance  of  claim  _ 

by    supervisors     27*1 

Kotlce  of  appeals  served  on. 

»7S».  27«1 
Appeals     from     order    for    I'TT.  .  , 

duties    as    to    27*. 

To    Iteep    books    <ind    records  of 

board     27*4 

General  duties    -It* 

Warrants   signed    by '••* 

»"ee  for  copies  of  claims  allow- 
ed      27n 

Salary     27.. 

Statement    flied    wUh   Auditor... 277j 
FlUngr  statements  and  reports  of  , 

treasurer     •'' 

— certificate    to    grand    Jury  as 

to    «»• 

Hcetlags. 

Annual,   semi-annual    ;*' 

-adjournments    rj]' 

— powers  and   duties   -J;! 

Special   J- J 

— adjournments    til' 

—how   called    J"; 

Open    doors    jij! 

Who  may  attend   y}: 

Sherint    to   attend,    pay •"; 

Mode  of  procedure   •''i 

Majority   decides    jJJ: 

Tie   votes    -J!,'.' 

—recordation    of   votes •'' 
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BOARD     OP     STATE     CANVASSBRS — 
Cob. 

— cotnintssloner    In    chancery    to 

decide,    when    2717 

appointment    2718 

Powers     , 2722 

When    treasurer   to   attend 2774 

When   Commonwealth's   attorney 
to    attend    2759 

llleaibcra. 

Election     127 

— Va.  Const.,  {  111 

Term     127 

What  United   8tate«  officers  not 

disqualined    as    291 

Acts   of  Assembly  furnished   to..   388 
Disquallfled   as   division   superin- 
tendent  of  schools    t24 

Not    be   district   school   trustees.   937 
Removal    for    failure    to    repay 

loan  from  literary  fund 761 

Bond    2«98 

Member    not    to    hold    other    of- 
fice     2702 

— office   vacated   thereby 2702 

— Va.  Const.,  i  111 

Not  to  be  Interested  In  contracts 

with   county    2707 

— In   claim   against,   offect   of.... 2707 
--In    sale    of   county    property. .  .2723 
('■ommlssloner  in   chancery   as... 2717 
Indictment    for    fai'lng    to    pub- 
lish   statement    2768 

ComDensation     2769 

Powera  and  Duties. 
Powers   and   duties   in   general — 
— Va.  Const.,  I  111 
Local  and  special   legislation   by. 
General     Assemblv     may     au- 
thorize    Va.  Const.,  I   «"> 

To    pay   electoral    board 89 

To  furnish  stationery,   etc 89 

Providing   ballot  boxes 171 

To    pay   expense   of  xoeclal   mes- 
senger   In    primary   election.    • 

241,  243 
May  request  State  Accountant  to 
perform   services   for   county..   i>6.'> 

— reports    of    .565 

May  supplement  salary  of  super- 
intendent of  schools   626 

Compensation    of    Inspector    ap- 
pointed by  State  Entomologist  881 
Acceptance    of    provisions    rela- 
tive  to   diseased   cedar   trees..   893 
Vote    to   put    In    force    provisions 

relating   to   orchard   inspectors  904 
To   recommend  county  survey...    126 
Provision    for    compensation    of 
drainage    engineer   and    assist- 
ants,  board   of  viewers 1739 

Establishment    of    drainage    dis- 
trict,  ascertainment   of   benefit 

accruing  to  highways   1764 

IsRuIng    process    and    compelling 

attendance  of  witnesses    2091 

County   treasurers   'o   make   set- 
tlement   with    2201.    2719 

— requiring  Increase  of  bond  of. 1774 
— ^Judgments       against.        settle- 
ment     27S7 

— statements  furnlched   by. 2780,   2786 

• — discharge    of.    certificate 2792 

—rule  against    2792 

Proceedings    to    ir-iemnlfy    own- 
ers   of    sheep    or    other    stock 

killed  by  dogs    2319-2323 

List    of    delinquei:*    taxes    certi- 
fied   to    2429 

— publication     2429 

Delinquent   tax    sale,    treasurer's 

report  submitted  to    2471 

— treasurer  charged    2471 

List    of    State   purchases    of   de- 
linquent lands  furnished  to... 2489 
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BOARD     OF     STATB     CANVASSBRI 
Cob. 

—credit    to    treasurer 2489 

Fines  collected  by  clerk  or  Jus- 
tice,  statement  of 2646 

—verification   and   correotion. . .  .2546 

— transmission    to  Auditor 264* 

—report  of  delinquency  to  Com- 
monwealth's  attorney    tfi4< 

County     surveyor     recommended 

by 271* 

At    annual    meeting ....271? 

Sale     or     exchange     of     county 

property    272S 

-notice,  approval    2723 

Purchase  of  real  estate 2723 

Control   of  property  of  county,  . 

2723.  2728 
Building    and    repairing    county 

buildings     272S 

Insurance  on  county  buildings.  .272* 

Providing   temporary    offices 272* 

Fixing  allowances  to  officers..  .272* 

—sheriff    272* 

—clerks     , »72« 

-Commonwealth's    attorney    ...272* 
Raising  money   «or  county  pur- 

poses "27 

employment    of    counsel    to    as- 
sist Commonwealth's  attorney. 2727 
Awarding  premiums  for  scalps.. 3729 
Providing  subs'stence  in  time  of 

want    2730 

Providing  for  armories 2731 

Appropriation      for      advertising 

resources   of   county    3732 

Offering  rewards  in  felony  cases. 2733 
Rxpendlture  for  promoting  agri- 
culture      2734 

Loans  for  courthouses,  etc 2738 

— approval    by   court 2738 

—election  for  2788,  2739 

— issue  of  bonds 2740,  2741 

Confederate  monuments,  author- 
ity to  erect   2742 

— appropriation   for    2742 

Reccrds,    provision     for    slfnlng 

where  chairman  Incapacitated. 2744 
Removal  of  courthouse,  acQulre- 
ntient     of     land,     erect'on     of 

building     2747 

--certifying  completion  t-*  court. 2747 

Compensation  of  auditors 276* 

Sewers,  establishment  ard  main- 
tenance  of    2TS7 

Preventing  4estruction   of  game 

and  "llsh    2743 

Preventing  trespass   by   persons, 

animals,    fowls    2743 

Making  ordinances  and  by-laws. 2743 
Prescribing     fines     a:>d     punish- 
ment      2741 

Result  of  election  on  removal  of 

courthouse  certlfled   to 2747 

Judgment    against    county,    pro- 
vision   for    payment 27*4 

To    provide   stationery,   etc,   for 

officers     27*7 

^■eals    27*7 

Statement  of   recf>Ipts,  disburse- 
ments, estimates    27*8 

— form     27*8 

To    have    meridian    line    estab- 
lished     2847 

-  cost    2847 

— location,  marking M4( 

To      provide      courthouse.      JalL 

clerk's    office 2864 

— purchase   of   land    for 2864 

— offices  for  treasurer,  etc 2864 

— renting   rooms   In    2864 

Town    becoming    city    of    second 
class,  adjustment  of  debt  with 

county    2903,  330I 

Notice  to,   proceeding  by  city  or 
town   to  annex   territory ^67 

igitized  by 
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BOARD   or  SVPBRVISORS — Con. 

Copy  of  .ordinance  contracting 
corporate   limits   furnished    to. 2969 

Not  to  require  license  of  news- 
paper    306^ 

Duty  as  to  Are  escapes  on  build- 
ings      *1^' 

Inspection  by,  flshways  in  dams. 3194 

Fishing  tor  .trout,  regulation  of. 3195 

Trapping  animals,  adoption  of 
law    relative    to    3355 

Game;  shortening  open  season, 
regulations    to    protect 8356 

To  provide  books  for  clerks'  of- 
flces     ...    .3400 

Increase  of  salary  of  circuit 
Judge    ■3^^0 

Proceedings  for  declaring  lawful 
fences    3547 

Lists  of  public  service  corpora- 
tions and  assessments  thereon 
furnished  to  by  State  Corpora- 
tion   Commission    3704 

— duty  with  respect  to 3704 

Complaint  to  State  .Corporation 
Commission  for  examination 
of  transportation  or  transmis- 
sion line   3721 

Prohibiting  excursions  and  pic- 
nic parties    4008-4010 

Power  of   eminent   domain 4386 

Appointment  of  police  for  re- 
ligious meeting    4680 

AccbantH 

Of  orchard  inspector,  examina- 
tion  of    897 

Assessors,  approval   of 2260 

Of  county,   auditing 2719 

Of  officers,   auditing,  settlement 

with    2719 

— sheriff     2719 

— county  treasurer   2719 

— superintendent  of  poor 2719 

Against    county    2724 

— allowance     2724 

Audited  upon  court  order,  re- 
port  to    2756 

Accounts  before.  Itemized 2759 

— appeal  from  allowance 2759 

— dlsallojrance    2760,  2781 

— notice   of   disallowance 2761 

— when   disallowance   final 2764 

— failure   to   set   upon 2764 

— action  asainst  county  allowed, 

2764,  2765 

— duties    of    clerk 2770,  2771 

■ — allowance    Indoi  sed    on 2771 

Of  county  treasurer,  settle- 
ment     2786 

Appeals 
From  disapproval  by  attorney  of 
title   to   real   estate    purchased 
by  county  or  school  board. .. .2709 
By    county    from    allowance    of 

claim    2759 

Prom      disallowance      of      claim 

by     2760 

.From  order  for  levy,  superse- 
deas      2762 

Appropriations 

For   Are   protection 542 

For  agricultural  high  schools...   718 

For  schools    741 

For         county  demonstration 

work    924 

Aid  for  indigent  consumptives.  .1606 
For     person     bitten     by     animal 

having  rabies    166S 

For    salary    of    judge    of    circuit 

court     3466 

BoBda 

Bond  issue  for  school   purposes.   766 


Sec 
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— election,  expenses   ll> 

—report  of  result  to "1 

— annual   report  to    "5 

Bond    Issue    for    roads,    petition 

for    "!• 

-contested  election    JJj5 

—Issuance     *]'• 

-^sinking  fund,   levy  for 2Ili 

— use   of    sinking    fund Jill 

— by    magisterial    districts. 212J,  tUi 

County   bonds,    retirement 2'15 

— issue  of  new   bonds J'M 

— amount  which  may  be  issued.. J7J* 
Erection   Of  public   buildings, 

J738-2T11 

— sinking   fund    for    i^tt 

Jtemoval      of       courthouse,     ac- 
quirement    of     land     for    and 

erection  of  new   I'M 

Healtk 
Report  to  by  owner  of  diseased 

domestic   animals    ><> 

—Investigation,    quarantine,   re- 
port     "< 

Quarantine  of  diseased  ahimalt.  HI 
To    flx    compensation    leeretarr 

board  of  health ..UM 

Tuberculosis    ganatoi-tum.  taUb^ 
llBhment   without    referendum. UK 
.  Vaccination,    provision    for  com- 
pulsory     15tt 

Quarantine     ground,     establish- 
ment  of    1511 

Plumbing    and    sewers,    regula- 
tion     15« 

— Inspector,  appointment.  dutlei.lMi 
AUoption   of  law  relative  to  bu' 
rial   of  animal   or  f6wi  dyint 

of  disease  15*1 

Hospital,   establishment  by 15U 

— temporary,  for  contagious  di«- 

eases    U" 

— pest  house,  location   15W 

.    Adoption    of   quarantine   regula- 
tions   :tm 

Regulations  to  prevent  spread  of 

contagious    diseases    !'<3 

Provision    against    pollution    of 

water i'U 

JaOa 
Heating,   beds   and   bedding  fur- 
nished  for   IISI 

Rules  for  government   of  *•*' 

Inspection  record  of  jailer WM 

Report  to  State  Board  of  Chari- 
ties as   to   condition  of  Ui! 

Inspection   of    MP 

— reports    ISO 

Payment  of  cost  of  guard  for.. OSS 

Poor 
Superintendent    of    poor    recom- 
mended     US.  I'l' 

— reports  by    IIM 

— Salary    27»» 

Levy  for  support  of  poor. 

2793,  W5 

ProWsion  of  farm  for i^tt 

Appointment    of    physician    for 

poor    ttH 

— compensation    tnt 

To     pay     expense     of    removing 
poor   person   to   place  of  Uki 

settlement    ««J.  »•« 

Consent  to  provision  for  outsM* 

of    poorhouse    J** 

PrOTlslon  for  payment  of  fee  of 
attorney   appointed   to   defeo* 

poor  person   •»'• 

R*a«B 
Control  and  supervision  of  roaoa, 
causeways,    oridgea,   landing!^ 
wbarrea   l'<* 
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Establishing  or  altering  of. 

1977-1984 
— right  of  way,  grade,  widths.. 1977 
— viewers,    report    1977,    197S 

—  — compensation    1981,   1983 

— surveyor     1977 

— examination,    location,    map...  1978 

— report    1978 

— <:ousent    of    landowner,    effect 

of     1978 

— proceedings      on      report      or 

viewers     1979 

— process,  summons,  publlcatloq, 

posting    1979 

— defense   allowed    1980 

— commissioners   to   assess  dam- 
ages     1980 

—  — compensation 198S 

— proceedings  on  report  of  com- 
missioners  198'j 

— appeal 1980 

— what  land  not  to  be  condemned 

for    1981 

Discontinuance  of  1984 

— appointment    viewers    1984 

— action  on  report  of  I98« 

Tax  levy    198<,  1987 

Plans,  speclfl'^atlons,  Ac-  for  re- 
pairing roads    1988 

Contract  for  bulldlnc  or  repair- 
ing   bridges    or   causcnays. . .    199» 
Between    two    counties    ...1991.    1992 
— manaamus    lo    nuinpel    super- 
visors to  du  tlieir  part  lo  con- 
structing     1992 

—  appeal 1992 

Macadamising    > 1993 

Keeping   abandoned   tvmplk*  in 

order      SOOn 

Time    for    performance    uf    acts 

under  law  as  to S'loll 

Construction     and     maintenance 

of     tramway*     and      railway 

across   2006,  2007 

Removal  of  gates  across  public 

highways      10!1 

— damages    2013 

— appeal    tOlS 

Knactmvnt  of  special  and  local 

legislation    2018 

— notice    2014 

-—effect  of  chapters  84  and   8S..2004 

— to  what  extent  reptAle/i 8018 

Superinten'ient      of      roads,      ap- 
pointment by 1019.   2080.   208<) 

— removal    20!.l 

— compensation    2021 

— reports  to  board  by..  2021.  2027 
Road  sunervUor,   appointment. 

8088.  20*9 

— compensation    2039 

nivislon   into  classes,  first  claa^ 

second    cl:iBB    2020 

C>tviaion  of  when  forming  dlvnt- 

Ing    lines    between    districts. .  .2027 
Reports  to  by  superintendent  nr 

roads 1021.   2027.   2037 

Warrant   for   work  and  material 

on    20?7 

Measurement  of  2088 

Bids  for  malntpnanoe.  etc.. 2088.  802<» 

.■ — control  or  rfjection  of 8080 

■ — payment  of  contfactor 8084 

— amount    of    bond    of    foreman 

fixed    3082 

—bond  of  contractor,  aporoval .  Z08b 
—failure    of   contractor    to   ciitu 

ply  with  contract 2088 

Road  enirlneer.  emnloyment  of..218fi 
1.«ttlng  contract  for  building.  .ZlXn 
— advertising  for  bids  S13» 
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— cu-operation      with      llisnwsr 

Commissioner   Z12(i 

— Dond   of  contractor    si  20 

-payments  on   wors    8180 

Road    machiner>,    supplies,    «c.. 

purchase   of zizi 

— eo-operatton      with      BlKOwxir 

Commissioner    8181 

Tolls,  establishment  or  al>olltiOB 

of     2743 

Proceeding      for      transfer      or 
State's     interest     In     roaa     iv 

county    3758 

Crossing  or  cnanging  course   or 
public       service       corporation. 

railroad,  etc.,  proceedings 388i 

Running  county  road  across  raii- 

roaa    3888 

Irade  crossing  by  railroad,  pro 

ceeding  for  elimination  of.... 8974 
consent   to   use   of   by  telegrapn 
and    telephone    companies    for 

lines,    conduits,    etc 4U37 

-—regulations  of *087 

Control    of    road    abandoned    dv 

turnpike    company    4074 

Turnpike,   extension   of    «i>9:i 

— nnanclal  aid  to 4092.  4093 

—levy    tor    4093 

—apportionment  to  districts 409X 

— grant  to  of  right  to  use  county 

road    401)4 

Public    roads,    notice    to    person 
obstructing  or  encroaching  on.4;3I 
TazatioB 
t,evy  of  ""xpitatlon   taxes   oy, 

Va.  Const..  I    179 

School   tax.   levy    .740.    8721 

—  reference   to  voters    740 

-Va.   Const.,   I    186 

— interest    on    school    bonds. .  ..272i 

Road    Ux    1988.    1987 

To      establish     ssnatorlum      tor 

tuberculosis     1510 

Pur   retirement   of  road   bonds.. 2117 

For  upkeep   of  roads    2117 

On    Intangible   personal   property 

for    roads    2209 

— classiflcation     2210 

—rate    2209,  2210 

Of  dogs    2326 

exemption  from  taxation,  bonda 
of  countv.  dlst>-lct.  munici- 
pality      180? 

Compensation     of    •■nramlKslonei 

for  extentllng  levies  8387 

List  of  delinquent  taxes,  exami- 
nation   nf    841T 

Report  to  by  clerlt  of  delinnueni 

taxes    collected    ...141* 

— payment   S4I9 

For.  pension  fund    ..    8888 

--collection   and    disbursement .  .3M8 
County  levins,  fixing  ■<nd  order- 
ing      8780 

for  sinking  fund  for  bonds. ..  .8741 

— for  intereat  on  bonds »741 

For  Confederate  monuments. ..  .»748 

For  court   allowances   ;768 

Appeal   from   order   fnr  levy....S7CS 
Fnt    expense    of  Instslltng    g«r 
Ai-a]   Index  in  clerk's  olflce..     380' 

Roaa    tST 1986.    198' 

For  work   and   labor  on  roads.. "iOl' 
Tc   cortrsctor   for   ro«d   malntc 

nance     t084 

Ooniiturslirti.>d    bv    cbatrman 8717 

Issuing,  amount iltf 

Premium*  f<'-  scalps     872« 

Signed    bT    clerk     2770 

Tieeord   of    1770 
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BOARD    or    SUPERVISORS — Cob. 

Paid.      list     to     Bupervisors     by 

treasurer    2780 

Record   t)f   by    treasurer 2781 

How   paid    2782 

— rt-ceivable   for   levies    2782 

— time  of  presentment   2783 

For  support  of  poor   2795 

BOARD   OK    VISITORS 
See  titles  of  the  various  institu- 
tions 
BOARD      OV      VETERINARY      EXAM- 
INERS 

Members,    teim,    appointment 1274 

— vacancies    1274 

—qualification     1275 

Officers,    selection    of 1275 

Meeting,   quorum    1275 

negulatlon    of   proceedings 1275 

Rules  for  examination  of  candi- 
dates   for    practice    of    veteri- 
nary  medicine   and   surgery. .  .1275 
Candidates  for  practice  of  veteri- 
niry  medicine  and  surgery. 

1275,  1276 

— examination    of    1276 

— certificate     1276 

—fee    1276 

Application  of  fees   1277 

Records  of  secretary    1278 

Penalties  for  violations  of  law..  1279 
BOARD  OF  VIEWERS 

See  "Drainage  Diatrtet" 
BOARDING  BOUSE 
See  "Hotels" 
Use    or    sale    of    oleomargarine, 

sign     1199 

Ice  cream  or  milk,  not  meeting; 
standard,  service  of,  sign, 

1216.  1217 
Warnings   and    directions    as    to 

use  of  gas,  posting   1607 

Uen   for  charges    6444 

— how  enforced 6449-6451 

Keeping  or  sale,  at  ardent  spirits 

In,    penalty 4652 

— revocation    of   license    4653 

Room  of  guest  not  n  home  with- 
in meaning  of  prohibition  law. 4662 
Obtaining   accommodation   at   by 

false    pretenses    4464 

Removal     of     baggage     without 

paying    bill    4464 

BOATS 

See      also      "Adrift       Property"! 

Of   Commission    of    Fisheries 3151 

— captains  and  crews   3154 

—  . — arrests   and   seiziire   by. ...3156 

—  — authority  to   compromise.  .3165 

—  — not  to  have  Interest  In 
fisheries    S15S 

Seizure  for  violation  of  law.... 1155 

—of    oyster    laws 3266,    3287 

— of  law  relating  to  flshing  in 
Potomac    River    ttOZ 

— of  law  as  to  hunting 1866 

Display  of  license  to  take  fish, 
etc 3168 

^penalty  for  concealing  num- 
oer  or  name  S177 

for      carrying      on      board 

scrape,  dredge  or  patent 
tongs    3177 

Forfeiture,  of  non-resident  tak- 
ing fish  for,  or  manufacturing 
into  oil  or  manure    3184 

— violating  law  as  to  taking  fleh 
for  or  manufacturing  into  oil 
or  manure   3190 

— for  unlawful  fishing 3195 


BOATS — Cob. 

In     Mattaponi,      Pamankey, 

Elizabeth   Rivers    fJJ; 

in  Back   Bay   .; "" 

— for   carrying   seed    oysters  out 

of   State   without   permit lUi 

—for  violating  oyster  laws. 

3J(2,  S2i> 

distribution     of    proceeds...  J|T5 

warrant    «i' 

—  — procedure    "'' 

—for    unlawfully    taking  oysteri 

in  Potomac  River   ."" 

— for    taking    terrapins   out   of 

season    '-" 

Used  in  taking  oysters,  reflstra- 

tlon  of   "" 

— display   of  mark   on *"i 

— penalty    for    falling   to  regis- 
ter      ■■■"" 

Used     In     taking     oysters    witji 

scrapes  and  dredges ""•':i! 

—license    "«.  ':': 

—display  of  number   '2«,  K« 

—forfeiture   of    .^ ■"** 

Engaged    In    fishing,    name  v<i^, 

number  to  be  kept  in  view.JMS 
Used  for  catching  crabs,  Hcenw.J!" 
— number  of  license  marked  on.J.S. 
Taking     without     permission   of 

owner,  penalty    »•*• 

Adrift,  proceedings  as  to...35C4-JSW 

Pilot  boat   »" 

— how    marked    '•" 

Burning      or     destroying,    pen-  ,., 

alty    "-» 

Used  In  violating  prohibition  l»w, 

■    nuisance     *••* 

— Injunction  against   "" 

Drinking   ardent   spirits  In  P"'    ,, 

senger   bo-its    '•*' 

Injury    to    by    timber  CMt  Into 

stream,  penalty   ''" 

BONDS 

»ee    also    "Porthcomlag   Bm*"! 

-iBdeaiBlfylBS    BoBdn  -Sf** 

Definition   Va.  Const,  f  I" 

Surety   company   as   surety  on..  J" 

— expense  of  bonds  ;!t 

— estoppel  of  company  ;!: 

— signing   by   attorney  In  f»ct..  "» 

— how  sued   on    ...."* 

Given   In   actions  and  suits,  now 

payable    •■••  "' 

Of  dealers   ••IHng   SUte  paUl 


cations 


35S 


SM 


Of   claimant   given   possession  in 

petition     for     redress    against 

escheat     ;  •,■ '  "i"  en 

Of  purchasers  of  escheated  lano.  »" 
Capital    and    Income   of  •"•'*'' ,,. 

fund    invested   In    *" 

By     districts     for     school    pur-  ,j, 

poses     J,, 

Of  Unlversttr  of  Virginia  ..■•••  "' 
Of  State  cadet  at  Virginia  Mill- 

tary  Institute    "' 

Gifta  to  edueatlpnal  Institutions, 

Investment   of   in   State  bonds.  »" 
Of   voluntary   patient  In  In""*,,,, 

hospital     VrVifM 

Of  commission  merchant..."*''"" 
For    delivery     of    goods   wn«J 

warehouse    receipt  l«  Iw     itm 

destroyed      'Ali 

Of  owner  of  house  of  prosw*-   ;, 

tlon •-■■ 

Of  tuberculosis  paUent,  meMt"*,-,, 

health  of  others  lij:: 

Person     obtaining    dead    '•*•'"«•< 

from  anatomical  board 

Drainage  district,  iasued  b7,      ^.^ 
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Proprietor  of  ferry  across  Ches- 
apeake  Bay    2041 

— penalty  for  failing  to  give 2042 

Of     agent     or    lessee     operating 

ferries  across  Elizabeth  River. 2048 
lessee  of  Norfolk  county  ferries.  2050 
Parson   to  whom  duplicate   war- 
rant on  State  Treasurer  issued. 21 84 
P*raon    doing   business    without 

license    2369 

Of  person   licensed    2377 

—Increase  of SS70 

Rail,  in  action  of  debt  for 
penalty  for  violation  oC  licen.se 

or  revenue  laws  2S93 

Person     arrested     for     transport- 
ing ardent  spirits   in   vehicle.  .4657 
Of    purchaser    of    land    sold    on 
execution  for  debt  due  State, 

2622,  252.1 
— to  have  force  of  Judgment, 

S5S5.   S5S< 

— execution   on    2625 

Fine,  security  for   2549 

— execution   on    2649 

Of  applicant  for  Issue  of  new 
Slate  bond  or  certiflcate  when 

old    lost    2639 

Of    vagrant     2809 

Of  person  using  scrape  or  dredge 
OQ  oyster  planting  ground. ..  .3348 

Clerk     of    court     to     prepare 3390 

■tond    book,    what    recorded    In.. 3393 

Of   pilot    3615 

— for  good  behavior  when  sus- 
pended      3644 

V*>r  reissue  of  lost  stock  certifl- 
cate    SS18.  3819 

Of  employee  of  common  car- 
rier     ." 3935 

Guaranty  company  as  surety  on, 
allowance  of  expense  of  in  set- 
tlement of  accounts   4347 

Embenrlement    of     4451 

Fraudulent   sale   of.   punishment. 4465 
Intoxicating    liquors,    of   -person 
licensed    to    manufacture,    buy, 

Mil.    etc 4602 

—  of   hotels   licensed    to   use 4603 

Intoxicating  liquors,  prosecution, 
bond  of  accused   not   to  violate 

law     4613 

Of  owner  of  building.  Ac.  de- 
clared nuisance  under  prohibi- 
tion  law    4622 

When  reauired  of  person  con- 
victed  of   violating   prohibition 

law    4643 

Of  hirer  of  prisoners 4951 

Minister   authorized   to   celebrate 

marriage     5070 

— of  other  person 5080 

For  pavment  for  services  of  ap- 
prentice     5303.   5304.   5305 

Discount,    rate    5553 

Payable  to  dead   person,  validity 

of     5761 

TJabllitv  of  personal  representa- 
tive of  Joint  obligor       S762 

Joint.      compromise      with       co- 

oMIgOr    8763,   6764 

—contribution    6766 

Notice   by   suretv   to   creditor   to 

sue  principal  debtor   5774 

To  Indemnify  surety  on  bond 
irlven  under  decree  or  order  of 

court 8776 

Voluntary,  set-off  to 8147 

Riihlect      to      condition       action 

on    8281.   8262 

On  contract  to  print  records  on 
appeal     t 6360 


Sec. 
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Having  force  of  judirmenta,  em> 

braced     in    chapter    on    Judg- 
ments       < 8479 

Waiver  of  homestead  Id   6E4I' 

— enforcing  claims    6649 

— Judgment,    execution    6661 

ActloBa  OB  bOBda 

On  official  bonds   286 

— suit  in  name  of  dead  obligee.  .6100 
Of  person   doing  buslneaa   with- 
out license    2369 

Of  county  and  city  treasurers.  .2432 

For  debts  due  State 2512.   2513 

Of  purchaser  of  real  estate  at 
sale  on  execution  on  Judgment 

for  debt  due  State 2525.   2526 

Of  officers   of   State  CorporatloD 

Commission     370S 

On  suspending  bond  on  appeal 
from  State  Corporation  Com- 
mission     8735 

— for  payment  of  costs  before.. 3735 
By    State    Corporation    Commis- 
sion against   ofllcer  to  recover 

line  for  neglect  of  duty 1747 

Action  on.  by  assignee 6768 

— by  assignee  against  assignor.  .6769 

— jurisdiction    of   equtiy    5770 

Takun    by    officers,    motion  ,for 

Judgment    on    6045 

Inquiry    of    damages,    when    not 

necessary     6132 

On    lost   bonds  6242 

With   condition    for    payment    of 

money     6261 

Annuity  bond,  bond  payable  In 
installments  or  subject  to  con- 
dition     6362 

.lurlsdictlon,   how  determined. ..  .6374 
Pfnal,    scire    facias    for    further 

breach,  limitation    647S 

la  netloaa,  pi«ce«dtag%  e«e 
With   petition    for  establishment 

of  drainage  district    1738 

In  proceeding  to  commit  in- 
ebriate or  drug  addict  to  pri- 
vate hospital    1070 

On  appeal   from  disallowance 'of 

claim  by  supervisors   2761 

—filing     2763 

Of  appeal  from  decision  of  mayor 

of  town    3011 

Required  when  franchise  granted 

by  city  or  town  2020 

Apoeal     from     civil    and     police 

justice   Slft« 

For  cost  of  establishing  lines  of 

Baylor  survey   3163 

Oyster  olantlng  ground,  applica- 
tion  for   resurvey   3257 

Claimant  of  property  forfeited, 
for  violation  of  game,  fish  and 

oyster  laws i 336S 

— Judgment    and    execution    on.. 3372 
By   non-resident  as   security   for 

costs     3519 

— ^Judgment   on    351  m 

■    to   indemnify  obligor  on 3520 

In  proceeding  to  prevent  waste 
by  tenant  pending  action  to  re- 
cover or  charge  land 6611 

In    action    of    detinue,    of    plain- 
tiff,   for   order   to   seize  goods. 5797 
— of     defendant,     for     return     of 

goods     579* 

— exceptions  to 5799 

— flllng    6797.   6804 

or    petitioner    In    quo    warranto 

proceedings    6843 

— information  In  nature  of 5844 

— of  defendant  to  re-open  Judg- 
ment      5846 
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Of   petitioner.   In    habeas   corpus 

proceeding   6S50 

Suspending,  on  appeal  from  State 

Corporation   Commission    S7»s 

— for  payment  of  costs  before.. 87S5 
—In  interpleader  proceedlnes. .  .<166 
Forthcoming       bond,       property 

levied  on   or  distrained    6167 

Indemnifying  bond,  goods  dis- 
trained or  levied  on 6t64,  <16S 

— action  on  lost  Instrument.  ...6242 
On    appeal     from    judgment    ot 

justice    J02T 

In'tnjunctlon  proceedings.  .S323,  SS24 
—against   railroad    for  violation 
of   law    relating   to   franspor. 

tation  of  live  stock  4006 

On    appeal,    writ    of    error    or 

supersedeas    6351-63B3 

— to  suspend  execution  of  judg- 
ment  633y 

— motion  of  surety  for  indem- 
nity             636S 

Attachments,  of  plaintiff. '.63's'4! '63SS 
— of    defendant    when    property 
levied  on  or  seized. ...  .6394,  6S95 

— on  sale  of  property 6397,  6406 

— by   garnishee    6398 

— on    appeal    641S 

— by  whom  given  6414 

For    writ    or    order,    who    may 

execute      {S7B 

On  suing  out  capias 6420 

— ot   defendant    6421 

—   — taken   and   filed    6422 

— quashing    J423 

On    order   staying    execution    on 

motion   to  quash   6499 

In  action  to  recover  property 
subject  to  lien  of  judgment  or 
execution    66l"4 

Of  acenta,  fldndarlea,  trnstee%  ete 

Committee,  of  Insane  person 1063 

—of  Inebriate  or  drug  addict...  1074 

—ot  feeble-minded  person   1080 

— of    convict's    estate    4993 

Of   contractor    for    gas,    oils    or 

minerals  on   public  land 611 

Of  contractor  for  public  print- 
ing    882 

— recordation  and  filing   882  - 

Of  contractor  to  furnish  paper..  388 

— recordation    and    filing    888 

Curator,   for   minor    6819 

— for  estate  of  decedent.  .6248,  6249 
Of  custodian  of  retired  teachers' 

fund     7S6 

— of  insane  person  1020,  1040 

— of  feeble-minded  person 1091 

Depository  of  school  funds 784 

— of   State    hospitals    1013 

Distributees  of  estate  of  person 

presumed  to  be  dead   6366 

Of  fiscal  agent,  etc.,  pi'omoting 
organization  of  Insurance  com- 
pany     4238 

Of  guardian    tailt 

Of   fiduciaries,    new    bonds, 

6416.   6411 
— in    which    fiduciaries    may    in- 
vest      6431 

— limitation    of  actions   on 6811 

Receiver  of  estate  of  Infant  mat- 

rled    woman    bl86 

Refunding,  of  legatee  or  distri- 
butee     6437,    6438 

Of  executor   Bift'C 

Of   administrator, 

5368,  6359.  5369,  f>7  ri 

— penalty     6370 

— when   security  not  required. .  .5371 


BONDS — Con.  Bee. 

Of  persotial  representatfre, 
action  on  when  execuUon 
against    returned    unsatisfied.. SJSt 

'  Extent  of  liability  on  MS9 

Of  trustee,   court  may  require. .4301 

— of    substituted    trustee 1104 

Voluntary     patient     In     instltd- 

tion  for  feeble-minded     IU< 

Treasurer,  Virginia  Military  In- 
stitute     M« 

Treasurer,    Virginia    Polytechnic 

Institute    (M 

Treasurer.  Hampton  Normal  and 

Agricultural  Institute  ftl 

Treasurer,   Virginia  Normal  and 

Agricultural  Institute  iSo 

Corporate  boada 

Issuance  Va.  Const,  I  117 

Of   corporation   secured  by  tteii, 

issue     378J 

Of  corporation  when  holder  may 

vote    «M 

— when  may  inspect  books  of. ..MM 
Of  corporation,  railroad  corpora- 
tion   becoming    surety    for S858 

Of  steamboat  company,  guaran- 
tee of  by  railroad  SJ57 

Issue  of  by  non-stock  corpora- 
tion   J«7t 

Investment   of  funds  of  savings 

bank  in   41« 

Deposited  with  State  Treasurer, 
by  foreign  express  cumpany..4(l!S 

— by  fire  insurance  company iW 

— by    life    Insurance    company.. 4lfi 
— by    insurance     and     guaranty 

companies   4210-4218.  it^ 

— ^by  mutual  life  Insurance  com- 
pany   reincorporated    as  stocfc 

company      4K^ 

— by  fraternal  benefit  society.  ..42J4 

— by  underwriters'  agency 41IS 

State,  eoaaty,  Htr  ■■<  towa  kaads 
Of  counties,  cities,  towns,  exemp- 
tion from  taxation    MW 

— Va.  Const.,  J  183 
Of    county,    retirement    and    t» 
suanre  of  new  bonds  b\;  supei 

vtsors     JiM 

— term  of  new  bonds   -ITW 

— for   eighteen    per    cent  -Of  as- 
sessed   value   of    real   estatF..27U 
Of  counties,' tor  erecting  or  if*- 
proving         courthouse,        jail 
clerk's   office   or   poorhoum-. 

J7J8-2741 

— el«ctloii    27S8.  27» 

—Issue tV40.  IT4I 

— for  removal  of  courthouse  — 1711 
Construction    and     improvement 
of   roads,    election   on   petition 

for    Issue    2110-2115 

— Issue  of,  form,  sale    'H* 

— levy   of  road   tax   for  redoraj'- 

tlon     »"J 

— pavmeiit   of.    kinking  fund — JJl' 

— redemption,  notice  of   .' 'Ji' 

—of  contractor   ■""* 

— magisterial      districts,      issufo 

for      I» 

—  ^Issuance,  form,  safe  of — "" 
Of  cities  and   towns.   Issue  <•'■    .„, 

S079-JOJ1 
— ^limitation  on  bonded  Indebted- 
ness of 3079.  J«8«.  S"' 

— Va.   Const..   S    127 

Of  towns  for  funds  to  Induce  ••" 

moval  of  courthouse '^^'' n«i 

Of  State,  exempt  from  taxation. IW 
— Va.   Const.   5    183 
— payment  of  Interest  on  to  col- 
leges,    etc *** 
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— held  on  behalf  of  colleges,  etc., 

«xchanse  of 991 

— cancellation   $91 

— received  In  settlement  of 
claims  delivered  to  commia- 
sloners    of    sinking    fund    and 

cancelled     J191 

— who  deemed  owner   26S4 

— sale  of,  transfer,  title a<36 

oaelal  keada 
Of       officers      handling       public 

funds    Va.   Const..    (    8S 

Of  officer,  additional  security  re- 
quired on  ...- Va.  Const.,  i  118 

— requiring  n«m Va.  Const.,  i  lia 

Taken  by  courts  and  officers, 
provisions  and  conditions  of. .   279 

— waiver  in    879 

— new    or    additional,    when    r« 

quired     180 

^-effect    of    new    or    additional 

bond     tSI 

Public  officers  and  clerks S26-$29 

— cost,  when  paid  by  Common- 
wealth       S2b 

— new  or  additional   J27 

— effect  where  of  failure  to  give.   827 

— when    filed    828 

Of  agents  employed  by  Auditor 
to  secure  satisfaction  of  Judg- 
ment  for   taxes    269( 

Of  agent  of  State  Board  of  Edu- 
cation        803 

Of  assessors  of  land  for  tax- 
ation     22SS.  2241 

Of  attorney  employed  by  Auditor 

to  collect  taxes   25.13 

Of  Auditor  of  Public  Accounts. .  .326 

— clerks  325 

Of  bank  examiners 4121 

— clerks     4121 

Of  city   treasurer    2699 

Of   county   treasurer    2698 

— deputy     2776 

or  county  treasurer,  liability  for 
default    In    payment    bonds   ut 

drainage    district    1774 

Of   county   treasurer^  additional. 

State  money   for  roads 21Uft 

Of  county  treasurer,  liability  on 
for   funds   received   on   sale   of 

road    bonds     2118 

Of     county     or     city     treasurer. 

when  school  warrant  lost   2186 

— liability    for    proceeds    of    tax 

sales     2471 

— liability  on  for  failure  to  per- 
form duty  relating  to  delin- 
quent   land    2503 

— examination     2777 

new  bond   2777 

— recovery  on  for  treasurer's 
using       or       lending       public 

money    2788 

venue  of  actions  on 2789 

•^liability  on  for  Judge's  salary. 

3466,  3468 

Of  civil  and  police  Justice 3099 

Of   clerks  of  Supreme  Court  of 

Aj>peals     3384 

— where  taken   6870 

Of  clerk,  court  of  law  and  chan- 
cery   of   Norfolk    5944 

Of  clerk,  court  of  law  and  chan- 
cery of   Roanoke    6966 

Of  clerk  of  court  of  civil  Jus- 
tice      3118 

Of  collector  of  city  or  town 3034 

Of  collector  of  delinquent  taxes, 

2421.  2437 
Of  Commissioner  of  Agriculture.  326 
— clerks    326 


Sec. 
BONDS — Cea. 

Of  Commissioner  of  Agriculture 

and    Immigration    1105 

Of  Commissioner  of  Fisheries. .  .3146 
Of    Commissioner   of   Game    and 

Inland    Fisheries    3309 

Of  Commissioner  of  Insurance... 41 71 

— deputy     4171 

Of  Commissioner  of  Prohibition. 4626 
Of   Commissioner  of  State   Hos- 
pitals      1011 

Of   Commissioner  of  Wrecks 3697 

or  constable,  motion  for  Judg- 
ment <in   6046 

Of     contractor     with     board     of 

drainage  commissioners   1761 

—action  on 1763,  1776 

Of  contractor  for  imorovement 
nn  roads  with  proceeds  of  bond 

Issue    2102.    2120 

Of  contractor  for  maintenance  of 

road    2035 

Of  coroner  2818 

Of   crier    2821 

Of  Dairy  and  Food  Commis- 
sioner     1167 

Of  depository,  funds  Virginia 
Normal  and  Industrial  Insti- 
tute        966 

Of   Deputy  Treasurer   2776 

or  Examiner  of  Records 2219 

Of  escheators    490 

— increase       or       reduction       of 

penalty   491 

— effect   of   failure   to   give 491 

Of  Game  Warden   3322 

Of     general     receiver     of     court 

funds    6285,    6287 

— new    bond    6290 

Of     harbor     masters,     cities     of 

Richmond   and   Alexandria 3664 

Of    notary    2860 

Officer  falling  to  give,  penalty..   288 
Of    officers    of    county,    district, 

city   or   town    8696-2700,   2988 

— recordation  of 2{96 

Of  officers  and  flduciarles,   book 

recorded    In    3393 

Of   officers,   guaranty   or   fldelity 

company    as    surety    on    4346 

— when    accepted     4350 

or   officer,   petition   of  surety    to 

be    relieved    from    6771 

— new   bond   required    6771 

— removal   for   failure   to   give.. 6773 
Otncers,    liability   on   for    failure 

to  collect  or  account  for  fliies.2654 
or   officers.   Society    for   Preven- 
tion  of  Cruelty  to  Animals.  ..4568 

Of  oyster  Inspector 8219 

or  Register  or  the  Land  Office..   326 
or    road    foreman    employed    by.- 

road    superintendent     i(l32 

or  sergeant,  liability  on  when' 
acting   as    committee    of    con-j 

vict's    estate    (003 

— motion  for  Judgment  on 6046 

Of   Second    Auditor    326 

— clerks     325 

Of  Secretary  of  the  Common- 
wealth      326,    2134 

— clerks     326 

Of  secretary  and  assistant.  Board 

of   Charities   and    Corrections.  1893 
Of  secretary,  State  Board  of  Em- 
balming     1719 

Of  Shellflsh  Commissioner   3146 

Of  sheriff,   motion   for  Judgment 

on    6046 

— liability    on    when    acting    as 

committee  of  convict's  estate. 5003 
Of  sheriff,  city  of  Richmond 2814 
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Of  person   appointed   to  vacancy 

In  public  office  331 

Of  person   appointed   to  perform 

duties  of  suspended  treasurer. 2201 
Of  person  appointed  by  Governor 
to   act    in   place    of  suspended 

treasurer  or  collector  2791 

Of    person    appointed    to    act    in 

place  of  siieriff  or  sergeant.  .2821 
Of  special  commissioners.  .6266,  6269 
-^person    recciring    proceeds    of 

•ale     6472 

Of   special   police   for   countie.n.  .4800 
— for     watering     place,     college, 
university,  manufacturing 

plant    4806 

Of  State  Accountant  6B0 

State     Corporation     Commission, 

clerk     8708 

— flr&t  assistant  clerk   8708 

— bailiff     3708 

Of  State   depositories    2158 

—new    bond,   when    required 2160 

—investigation   as   to  sufficiency 

of    2161 

— remedy    on    2161 

Of  state  Librarian    848    ' 

Of  doorkeeper  of  State  IJbrary.   348 

Of  State  Treasurer 825 

— clerks   326 

— liability    on    for    donations    to 

University    of    Virginia.    826 

Of   Superintendent    of   Construc- 
tion,   drainage    1760 

Of  Superintendent  of  Public  In- 
struction         32."; 

—clerks     825 

Of      Superintendent      of      Public 

Printing    325 

Of    superintendent    of    roads. ..  .2019 
— recovery    on    for    benefit    road 

fund    : 2019 

Of  surveyor's  liability  on  for  Im- 
proper delivery  of  nlat 441 

Of    tobacco    sampler  r 1352,    1353 

or    treasurer.     State     Board     of 
Examiners  of  Graduate  Nurses, 

1704 
Of    Treasurer,    Board    of    Phar- 
macy      1667 

BOND  BOOK 

What  recorded  In    3393 

BONDING  COMPANY 
See   "Surety   Company" 
Surety,  bond  of  bank  examiner. 4121 

— clerk     4121 

BOOK   MAKING 

On    races,    etc.,    punishment. 

4682.    46R3 
BOOKS 

.See     also     ••Book*     and     MapH**! 
'•nookn     and      Pnpeni"i     "Deeil 
Books")    oLand    Rookn" 
Poll    books,    see   ••Bleotlonn" 
Regl.stration     books,     see    "Rlee- 

(lonii» 
Tax    books,    see  "Taxation" 
Text-books,   see   "Edueatlon" 
Auditor,  and    treasurer    to    com- 
pare      .2189 

Of  auditor,  balancing  2190 

— ledger    21-90 

Of    board    of    supervisors.  .2767,    2768 
Of  r^cordntion  In  clerk's  office.. 3393 

— index   of    ^ 3394 

Used    in    clerk's    offices,    quality 

of     3399 

— how   provided    3400 

Process    book,    what    to    contain. 3403 
Kept    by     commissioner     of     ac- 
counts      B401,    5408,    5412 


Sec 
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Of  corporation  for  transfer  of 
stock      S7J7 

— transfer  of  stock  on 3837,  ]819 

— who   deemed   owner  of  stock. Kit 

— inspection    by    bondboUert...Uti 

Of   county   treasurer 2767,  2i8S 

Pee  books   UU 

Furnished  civil  and  police  jus- 
tice      JIM 

Of  Inspectors   of  commodities...  144! 

To  be  kept  by  Junk  dealers 1711 

Library  board  may  sell  or  ex- 
change duplicates  Ml 

Of   oyster   Inspector    .' 3!!! 

Subpoena  to    produce  ' 6219.  MM 

Summons   to    compel   production 

of  by  adverse  party  4M7 

—-bill  In  equity   «!J8 

'    To  be  kept  by  Superintendent  of 

Public    Printing    S81 

BOOKS  AND  MAPS 

Sale  of  for  library  fund Hi 

Account  of  sale  of  by  Secretary 

of  the  Commonwealth  357 

BOOKS   AND   PAPBRS 

See  aUo   ••Books" 

Of  co-operative  life  insurance  or 
casualty  company  4!K 

Of  commissioners  of  sinking 
fund,   where  kept   !M1 

Not  taken  from  office  of  Auditor 
or  Treasurer  to  be  used  In  evi- 
dence       !'!' 

Of  treasurers,  delivery  to  succes- 
sor      J77».  37SJ 

T.arceny    of    444!.  44IS 

Of  -transportation  or  transmis- 
sion company,  inspection  of  by 
State  Corporation  Commis- 
sion      J71« 

Of  predecessor  of  commissioner 
of  revenue   !!M 

Production  of,  before  State  Ac- 
countant      tSS.   IK 

— before  school  trustee  electorsl 
board «J 

— proceeding  before  board  of 
health  relative  to  water  sup- 
ply     17J1 

— In  Investigation  by  Board  oi 
Charities    and    Corrections — "•• 

— before  State  Corporation  Com- 
mission    J!J>.  37!! 

— required  b»  councils  of  cities 
and  towns       . **" 

— before  clt>  council,  Are  «n4 
police   commissioners    2lw 

— in  prosecution  of  bank,  em- 
ployee, etc..  receiving  deposit 
when  bank  is  Insolvent  ♦'!! 

— in  suit  by  State  to  recover 
capital  Ktock  of  coiDpaoy  >«- 
ing   as  bank    of   circulation.. ''»' 

^OOKKBBJPINO 

State  Accountant  to  devise  sys- 
tem of  for  public  officers. 

1(2.  SH 

— mandamuF  to  compel  adoption 
of    •» 

BOOHS 

Special  laws  authorlilnc  «>"• 
•tructicn    of    prohibited,  .  „ 

Va.  Const.  I  *> 

BOTETOCBT  COUNTT 

Commonwealth's  attorney.  fees..33*> 

BOVLBTARDS 

Establishment  and  malntenanc* 
In  cities  and  towns  *"' 
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Of    land,    special    laws    afTectlng 

pronibltod   Va.  Const.,  {  R3 

Between     Virginia     and     Nortn 

Caiollna    It 

— Virginia  and  Tennessee 12 

— Virfrlnfa    and    Kentucky    13 

— Virginia   and   Maryland    14 

Of   election   districts,  change   of, 

101.  144 

-  tliity  of  registrars   102 

Of  drainage  district,  establish- 
ment  of    n4« 

Of  Kchool  districts 66X 

— record    of    667 

— cliange  of    65.i 

-  — elTect    on    gifts    671 

-  in   cities  and   towns    776 

Of  lonns.  in  order  incorporating, 

2881.  2883 

or      cttics      and      towns,      how 

clianged     29S$-297l 

••ontraction   of    2969-2971 

Of    city    lots,    streets,    etc..    ori 
dence  of    9977 

Of  villages  and  unincorporated 
communities,  establishment  by 
court     3S49-3551 

Of  new  ct>unty.  survey 2680 

Between  Counties,  disputed,  how 
settled     2C8.> 

Of  real  extate.  petition  to  estab- 
lish      6490 

lawful    fence    8589.    3647 

— stream  as     8547,3553 

— canal  as    S553 

Statutes  declaring  boundaries 
to  be  lawfal  fences  continued 
In     force     3562 

Of   city   wards,   change   of 897 8 

— Va.   Const,   i   111 

Segregated  districts  tor  white 
and  colored  persons  In  cities 
and  towns 3043,  S04'l 

— map   of    304S-304!) 

Of  shellfish  grounds,  penalty  for 
removing    3235 

Injury  to  or  destruction  of  monu- 
ment or  tree,  punishment 447:t 

Working  mine  near,  penalty 
for     5287 

Appeals  In  controversies  con- 
cerning     6336 

— Va.  Const.,  I  St 
BnVNTT  LAND      , 

Oertlflcate   of  allowance  of 418 

BOWIE  KNIFB 

Carrying  concealed,  punishment. 4534 

— permit  to  carry 4534 

— on  Sunday  or  to  religious 
meeting,    punishment    4.178 

Furnishing   to  minor    469J 

■OWMN4,:  ALLEYS 

License  for   2373 

Revocation  of  license  for  viola- 
tion  of  prohibition  law   4653 

HRABf 

.Xdulterated,  sale  or  manufac- 
ture           1196 

Bushel,  standard    147ii 

BRANCHES 

Establishment   of  branch   banks, 

4101.   4102 

BRANnS 

See  oTrade  Marks"!  'timber"  i 
••nBiber  Dealers'* 

Bread   1416,  1417,  1419 

Com    meal 1196.   1416.    1417,    1419 

Cider    1192 


Sec. 
BR.«.MDS — (an. 

Oleomargarine,  process  or  reno- 
vated   butter    1200-1203 

Commercial   feeding  stuffs, 

1230,   1231,   1234,   1240 

Commodities   unfit   to   pass 1428 

Drugs,  false    1657,   1659,  1664 

False,  liability  of  manufac- 
turer or  packer   1440 

False,    liability   of   inspector 1441 

Fertilisers 1110,  1111,  1126,  1133 

— registration    Ilio 

— penalties    1118.   1131 

Agricultural   lime 1133.    1133,    lUt 

— registration    1134 

Seed  containers.  1139.  1140,  1141,  1161 

— penalty     1151 

Cider  vinegar    1191 

Fish,  pork,  beef   1 420 

Tar,    pitch,    turpentine 1420 

Butter  and  lard   1425 

Lumber     1426 

Plour 1194,  1416,  1417,  1419 

Imitating  or  altering,  penalty.. 1438 
Oil  for  Illuminating  purposes. .  .1881 
Sale  of  articles  with  false  brand.  1439 

Salt    1416,   1417,   1421 

— alum   salt    1422 

Saw-logs  floated  in  Louisa  river. 3579 

— recording  brand    3580 

— penalty  for  Injury  to  brand... 3581 
Sheep   driven    along    road    with- 
out,   penalty    4742 

Stock    and   poultry   foods 1246 

Tobacco    1364.    1358,    1359, 

Tobacco    falsely    marked 1389 

Timber 1444,   1446,   1449,   1450 

BRANDY 

See  also  "latoxiratlag  Liquors.'* 

As    ardent    spirits 4681 

Sale    of    by    druggist 458S 

— for    medicinal    purposes 4591 

License -to  druggist  to  sell 4599 

— to    wholesale    druggist 4600 

BRASS 

.    Buying  or   receiving   with   intent 

to    defraud     4450 

BRASS    KNlrCKS 
Selling     or     furnishing,     punish- 
ment      4535 

BRRACH   OF  PKACR 

Member  or  clerk  of  General  As- 
sembly not  privileged  from  ar- 
rest for    300 

— Va.  Cont.,   I   48 

Action     for     words     tending     to 

cause    6781 

BREAD 

See    "InspeetlOB"!    "laapcetors." 

Inspectors    of 1400,    1401.    1402 

Barrels    for    1407 

Owner     to     mark      weight     and 

tare    1415 

— penalty    14t7     . 

Brand    U16,    1419 

— penalty     1417 

How  marked  when  unfit  to  pass.  1428 
BREAKING    AND    ENTERI.\G 
Officer  executing  writ  of  posses- 
sion      64SS 

— executing   fieri    facias 6490 

BRIBERY 

Disfranchisement    for    82 

— ^Va.  Cont,  I  23 

Exclusion   from  registration   for.     9.1 

Of  election  officer 195 

Of  executive,  legislative  or  Ju- 
dicial   officers    4496 

— acceptance  of    4  497 

Forfeiture  of  and  disqualifica- 
tion to  hold  office,  on  convic- 
tion      4197 
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— Impeachment  of  witness.  Im- 
munity to  witnesB 4498 

I^bbylner  with  General  Assem- 
bly      4498-4601 

Of  officer  to  prevent  service  of 
process    4502,   4610 

Of  commissioner,  auditor,  jiiror, 
etc 4503 

Of  voter,   punishment    4727 

Conviction  of  disqualifles  aa 
juror    6984 

BRICK   YARD 

Children,  employment  of, 

1809-1811,   1814-1816 

— penalty     1814 

— by  parent   1815 

BRIDGBa 

See  also  <*Board  of  SnperTlaora"! 

"PnUlc     Utllitlca    CanMianiea"| 

«8tate    Ulmhw»r    COBmbwIoB"! 

xRfMida'* 
Sale    of    rights    of    city    or    town 

in— Va.  Cont.,   i   124. 
Establishing  or  altering  location 

of     1877-198S 

—viewers    , 1977 

examination,    location,    map, 

report    1U78 

pay    1983 

Report  of  viewers    1978 

—■-proceedings     on,      process      to 

summon    proprietors    1979 

— service,    publication,    posting.  .1979 
— non-resident        or        unknown 

owners     1979 

— defenses,    compensation,    dani- 

ases     1980 

Commissioners,    appointment. . . .  1980 

-—meeting,    notice,    report 1980 

— pay    1983 

— report,   proceedings   on 1980 

—  — confirmation    ". 1980 

—  — appeal   to  circuit   court. ..  .1980 

—  — hearing,  judgment    ISSO 

— costs  and   damages    1981 

Pay,       viewers.       commissioners, 

surveyor 1983 

Across  highway,  repair  or  con- 
struction of  by  drainage  dis- 
trict,  maintenance   of    17*4 

Control   of   in   counties 1976 

Over  pier-heads,  flood-gates  and 
cuts  in  dams,  owner's  duty  to 

maintain    1985 

Supervision    of   use   of   by   board 

of    supervisors    1988 

Superintendent  of  roads  to  pro- 
vide     1989 

Board  of  supervisors  to  con- 
tract  for    1990 

Between  two  counties,  build- 
ing     1991.   1992.   2109 

— mandamus     1992 

County,  loading  or  unloading 
vessel  from,  depositing  prop- 
erty  on    1994 

— penalty     1996 

Special   and   local   legislation   by 

supervisors    2013 

—violation   of    2013 

—notice    2014 

Contribution  to  building  by  cities 

and    towns    2016 

Toll-bridges,        when       privilege 

ceases    2067 

— obstruction    of    navigation    or 

fish     2068 

— tolls,  how  right  to  demand  es- 
tablished      2069 

• viowsrs,    report    2069 

—  — fixed  by  State  Corporation 
Commission    2069 

on  troops,  arms,  munitions, 

etc    a«70 


Etc 
BRIDGES — Cob. 

— toll,    may    be    required  in  ad-   _ 
vance    JJi' 

—  —Illegal,    penalty   «'l 

failure    to   pay,  penalty. ...Mil 

— penalties,       demanding     more 

than    lawful    toll M'l 

— falling   to  pay  toll '''' 

— not  giving  passage  in  rea»on- 

able   time    -*'• 

Passage    across,    failure  to  give 
In   reasonable  time,  penalty. ..:«<3 

State  aid  for  construction  of.... !1W 

—Joint  bridge  between  countles.21« 

Bonds    for    building    issued  lor 
magisterial    district    IIK 

Across  canals   of   mills JS" 

Warning  signals  of  approach  lo.   _ 
railroad    to    provide "'• 

On    turnpikes,    made  and  main- 
tained      «'* 

Injury  to  or  destruction  of.  pun- 
ishment     <"' 

Burning    or    destroying,  punlali- 
ment    "" 

Care     required     of     bicycles    hi 
overtaking    or    passing   other  _ 
vehicles,  etc <;»* 

Vehicles  on,   passing  to  right. ..4i» 

Fast   riding  or   driving  on,  pen- 
alty     ';" 

Horse  racing  on,  penalty W 

Driving    animals    on   at  danger-  _ 
ous   speed    ''" 

injury    to    by    timber    cast   into  _ 

stream,    penalty    ''" 

BRIDGE!    COMPANY 

See   also  •>Bridses-'* 

Incorporation     "'i 

Use  of  street    3«1'.  5**- 

— Va  Cont..  (   124 

Powers   of    "" 

Tolls,   when   fixed   by  State  Cor- 
poration   Commission   '"' 

BRISTOL 

Boundary   between   Virginia  and 
Tennessee    |: 

Clerk  of  the  court,  election,  term  U 

Commonwealth's  attorney,  teea..lw; 

Corporation  court   '•^. 

— judge,    qualification,   election.. 5s« 

—term     »'♦' 

BROAD    CRBBK 

Fishing   In    , ^' 

BROKERS 

Definition    »" 

Deposits,   receiving  when  insoW    ^^ 
ent,   penalty    |';; 

Rate  of  Interest  may  charge...***' 

Negotiating    instrument   *'"""'',, 

endorsement,   liability   >"' 

BRUNSWICK   COUNTY 

Commonwealth's    attorney,  tees.!* 
BUBONIC    PLAGUE  .„ 

R'eport,    quarantine.. 1497,  15»«,  l* 
BUCHANAN   COUNTY 

Commonwealth's    attorney,   lees-''* 

Effect  of  prohibition  law  on  M* 
relating     to     sale     of    ardent 

spirits   In    "" 

BUCKET   SHOPS 

Definitions    ji!) 

Keeping,    penalty    '.'. 

— second   offense    -. •' 

Quotation  of  prices,  etc.,  to  In- 
luce  making  i>rohlblted  con- 
tracts     ''" 

Effect  of  failure  to  furnish  in- 
formation    on     demand    u  to  ,. 

sales  and  purchases  '' 

Effect  of  payment  of  llcenie  or 
<jther  tax   "" 
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BVCKINGHAM  COUNTY 

Commonwealth's    attorney,    fees.350S 
Lawful    fence,    boundary    line   of 
low  ground  on  James  river  as. 3539 
BrCKWHBAT 

Bushel,    standard    1470 

aUBNA    VISTA 

Clerk     of     the     court,    .election, 

term     f 129 

Commonwealth's    attorney,    fees.SGOS 

Corporation  court    5905 

— judge,  qualification  and  elec- 
tion     5906 

— term    590* 

Bl^GGBRY 

Punishment    4S61 

BUGGY 

Used      in      transporting      ardent 

spirits,  seizure   4C67 

— how  disposed  of 4658 

nt'ILDINOS 

See  also  •'Cearthoascs"!  ••Mcchaa- 

le-B  Lleaa." 

County    buildings,    see    "Coantlea." 
Hcheolhousel,    set    ••EdacatloB." 
Limitatleti     to     amouht     banks, 
trust    compahies,    may    Invest 

in    ,1404 

Taxation,    exempted    from 2272 

— assessment,   valuation, 

2289,  2294,  2296,  2296,  2297 

— new   or    unflnlshed ^289,    2296 

— repairs   and   additions 1296 

— reduction  for  loss  or  destruc- 
tion      2297 

Munioipal    regulations  of 3032 

Flrettieh   may   enter 3130 

Destruction  to  prevent  spread  of 

Are     ..: 3133 

—damages    recovered    by    owner 

for    3134,    3136 

Fire   escape    :3141 

— penalty    , 3141 

Attaching  telegraph  or  telephone 

wires   to    4038 

E<ntry  of  by  Commissioner  of  In- 
surance examining  into  origin 

of    fire    4187 

Entry  for  purpose  of  examining 

inflammable    condition    4190 

— penalty  for  failure  to  remedy. 4190 
Burning,    oi^  destroying    by    ex- 

p]osi-.i'S..742i,  4429,  4430,  4431.  44K2 
— with  intent  to  injure  insurer.  .4436 
Used      In     violating     prohibition 

law,   nuisance    4622 

— closing    up    4622 

— bond    of    owner    4622 

Revocation  of  license  to  busi- 
ness In,  for  violation  of  prohi- 
bition   law    4653 

— Issue  of  to  new  lessee 4653 

Included  in  deed  conveying  land..5168 
Destruction,    eRect    of    covenant 

to  pay  rent   5180 

— covenant     to     keep     or     leave 

premises   in   repair    6180 

— reduction   of   rent    5180 

Assessment    for    damages    to    In 

ejectment    5481,   6482 

Breaking   to   levy   execution 6490 

BUILDING    AND    LOAN    ASSOCIATION 

Formation,    incorporation    4154 

General   powers    4164 

Property    4154 

Branches     4164 

Premiums,    bonus    4164 

Loans    4164 

^-ordinances  of  cities  and  towns 

applicable   to   4164 

< — payment  of    1166 


Sec 
BUILDING      AND      LOAN      ASSOCIA- 
TIONS—Coa. 

— proportion  required  to  be  se- 
cured  by   real  estate 4166 

Dues,   interest,   fines    4156 

By-laws    4167 

Supervision  by  State  Corpora- 
tion Commission    41»» 

Statements  to  State  Corporation 

Commission    4163.   4H4 

—what  to  show 4163 

—failure  to  make,  penalty 4164 

—false,    penalty    .4165 

License  to  transact  business,  re- 
vocation  of    4166 

Trustees,    election,    term 4167 

— successors,  powers  and  duties.  4167 

— sales   or  conveyances   by .4167 

Franchise    tax,    exemption   from.41(S 
Foreign,  right  to  do  business  in 

Slate    4168 

— charter  filed  with  State  Cor- 
poration   Commission    4159 

— certificate   of   compliance   with 

law    4160 

— report  of  assets  and  liabilities 
filed     with     State    Corporation 

Commission    •  • .  ,41#1 

—deposit      of      securities      with 

treasurer     4l«l 

—engaging  in  business  without 
authority,    penalty    on    officer, 

agent,    or    employee 4162 

Bl'I.KHBAD 

See  also  "Wkar^-es." 

Erection  of  by  land  owner 1996 

— abatement   of    1997 

Erected   by   riparian   owner  over 

oyster    grounds    3269 

'  Examination  and  repair  of  at  di- 
rection of  harbor  commission- 
ers     3676 

BULK  SALES 

Of    stock    of   merchandise,    when 

fraudulent     6187 

Inventory,  notice,  etc 5187 

BULL 

Larceny   of    4440 

Restraint    of    4744 

— when    forfeited    4744 

License  tax  on   6447 

Liens    on    6447 

BULL    BATS 

Killing    S364 

BULL    FIGHT 

Punishment    4426 

BUOY 

Interference   with  or  destruction 

of,    punishment    4*66 

BURDEN   OP  PROOF 

Prosecutions  for  bringing  dis- 
eased animals  in  State 9IS 

Physician,     proceeding     to     test 

right    to    practice    1614 

Prosecution    of   non-resident    for 

unlawful    fishing     3212 

Prosecution  of  non-resident  for 
engaging  In  fish  or  oyster  bus- 
iness      3264 

Prosecution  for  catching,  buying 

or  selling  oysters  under  size.. 3244 
Action  to  recover  value  of  adrift 

property     3672 

Proceeding  against  telegraph  or 
telephone  company  for  penal- 
ty,  when   message   relayed   out 

of   State    4045 

Possession  of  intoxicating  li- 
quors for  personal   use 4684 

Prosecution  for  grinding  malt 
to  be  used  In  manufacture  of 
ardent  spirits    4671 
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Bt'RDBN  OF  PROOF— Com. 

Cancellation  of  negotiable  In- 
strument by  mistake  or  with- 
out  authority    ■'*''■' 

BURBAC   OF   ANIMA.I-   INDUSTRY 
Inspection,  etc.,  of  diseased  ani- 
mals      \^ll 

Inspectors,    powers    }^b» 

—entry  by    I2»9 

Rxpense     *^'*' 

BITRRAV    OF    IBfSURANCK 

Se«  also  ^TommlMloner  of  Im- 
■aniBce>'«  "ImsBniBco"!  ••(■■nr- 
■»«»    CoBipaMles."  ^„„ 

Establishment     •, <;«» 

Offices    for    ' <']« 

Duties  and  powers    4}«» 

Offclal  deslKnatlon   of    41  Jj 

Salary  and   expenses    4172 

Seal    4"4 

Printing    for    ..4172 

Records,   papers,  etc.,  in  custody 

of    4173 

State  Accountant  tfi  devise  sys- 
tem of  accounting  for 662,   654 

— mandamus   to  compel   adoption  655 
Inspection  of  accounts  of.  ...567,  568 

— duty   and   penalty 558 

Supervision     of     Industrial     sick 

benefit    company    4366 

Furnished  with  particulars  of 
promotion  of  Insurance  com- 
pany      4237 

Report  to  by  Insurance  com- 
panies of  ^ross  premiums 419)! 

Fees  for  licenses  to  agents  cred- 
ited   to    fund    for 4235 

Bt'REAU     OF     LABOR     AND     INDl'S- 
TRIAL.   STATISTICS 
See    also    "Coauniasioner    of    La- 
bor." 
General   Assembly  may  establiBh 
and  maintain — ^Va.  Const.,  t  86. 

Continuation     1797 

Duty,  collection  of  statistics 1797 

— annual    reports    1797,    1836 

Supervision   by   Commissioner   of 

Labor     1T99 

— chief  factory   inspector 1799 

Appropriations   for    1801 

Compensation  of  persons  per- 
forming service  for   1801 

Department  of  Mines,  control  of. 1835 
Maps  of  coal  mines,  kept  by....  1838 

BITRRAU  OF  VITAL  STATISTICS 
See     <'State     Board     of     Health"! 
"Vital    Stattatlca." 

Bt;RGLAR>S  TOOLS 

Possession  of  with  intent  to 
commit    burglary,    robbery,    or 

larceny     4437 

Bl'RGLARY 

Defined    and    punish  id 4437-4439 

— possession  of  toolu  with  Intent 

to   commit    4437 

Homicide   In  attempt   to  commit. 4393 
BURIAL 

See  "Dead  Bodies." 
BURNING 

See   also   "Arson." 
Dwellinfr     house,     railroad     car, 
boat,  jail,   etc.,   punishment, 

4428,  4429 

Other  houses    4330.  4431,   4432 

Lumber,    haystack,    etc 4431 

Bridge,   lock,   or  dam 4433 

Woods,   fence,   grass    4434,    4436 

Property     with      Intent      to      In-  * 
jure    Insurer    4436 


Bee. 


BURNING — Con.  ,    ^     n.„ 

Incendiary,  report  of  by  Com- 
missioner of  Insurance  to 
Commonwealth's  attorney  ..•"" 

Rscaping    from    Jail    by   «»«'«,.„ 

fire   to    * *»" 

HURYINO   GROUND 

nvxemptloft  from  taxation— vt 
Const.,  J '183-  „„ 

Kxempt  from  taxation »I; 

Gifts   to.   Inheritance  tax  oa.-.-i"' 


BUSHEL 

Standai 

— for    fertilizer 


Standard   measure    J};' 


—for    oysters 


■;; 32S2 


BUTTER  _.  _. 

See   "Ina»ectIo«"j   ««■•»«*•»    ,,« 

Inspectors   of 1400,  ""•  }|!| 

—brand    il •;„ 

whow     marked     when    unflt   v> 

oass    • / : ' ; 

Process   or   renovated,  how  mot 

and   sold    UH-i-" 

BUTTON  .,.  , 

Trades      union.      etc.,     wearing 
when   not   entitled   to. 

"  o/'b^k  or  banking  lMtltutlon.41« 
Of  board  of  medical  examlneri. . »'" 
Of    board    of    veterinary    «»»"•,.. 

Iners ;•;;•'*"' 

Of    building    and    loan    associa- 
tions 


«U 


58M 


Cases   involving  validity  of,  Jur- 
isdiction  of  circuit  court... ■•■ 
Of     cities     and     towns,    c<>"'>"'",„4 

may   make    •.•"'".! 

— elTect   on  of  changing  form  oi 

government ;'-"™ii 

Of    city.    Jurisdiction    of   aPP,^' ,,■ 
from  Justice  of  case  tnvolving.ewj 

Of  city   school  board ■  ; 

Of  co-operative  life  Insurance  or 

casualty  company   ,•-•.•-  jj«; 

Corporation  may  make ""5111 

— of  nan-stock  corporation ", 

Of  fire  company  • ;,si 

Of  fraternal   benefit  society '-, 

Of   savings   banks ,.,j 

Of   supervisors    •;■ 

Of   State  board   of  dental  "am- 

iners    ,• 

Of  State  Boara  of  Education. 


M9 


ur  stale  noara  01  jiuuw"-" ,-,> 

Of  State  board  of  embalming. •■'!' 

Of   State   Board   of   Health {», 

Of  board   of   pharmacy   — •.•;■ 
Of  town,  trial  by  mayor  of  »'•'»',„, 

"ons    • .stll 

— appeal    ct: 

Of   Virginia   Military   Institute.,  mi 

BYSTANDERS 

Calling  for  service  on  Jury 

CABOOSE  CAR 

See  also  ''RaUroada." 

Use  of  by  railroad 

Repairs  to   

Number  of 


.!.)» 


Penalty  for  violation  of  law  re- 


(«> 
(111 

HIS 


lating   to    ,,„ 

Venue  of  prosecutions  ;:]. 

.    Railroads  not  applicable  to "" 

CALENDAR   HON'i^  ,  .  : 

Month  construed   to  mean....cl.  <■ ' 

CALENDAR   YEAR  ,  , 

Tear  construed  to  mean <^>- '- 


.«« 


CALF 

Larceny  of   

CALL 

See  also  <'Corpo>«tloaw." 
On  stock  subscrlptioo,  action  W 
receiver  Pr  trustee  f-o  recover.*" 
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CALOMEL 

Sale   of    1681 

CAMPBELL  COUNTY 

Commonwealth's    attorney.    fee»  »S05 

CANALS 

'    See  also  «Caaal  Companies. " 

As   lawful   fence S053 

Mills,  leave  to  cut  or  enlarKe. 

3682-S6S3 

— application     3582 

— notice    3583.    3586 

— commissioners     3584-3587 

^tltle    to   lands    3589 

— vested    rishts    3590 

— time    for    cutting;,    etc...<- 3591 

— reversion    3591.    3592 

— unforeseen      damages,      action 

for     '. 3593 

lo    which    State    InteVested,    sale 

of    under   mortKaKe,   etc 3889 

— dividends     3890 

— annual  report  to  State  Cor- 
poration   Commission    3892 

CrosslnK    private    lands,    watcon 

wavs    over    3883 

Crossing    by    railroad 3999 

Mill,  trunks  or  culverts  under  to 
drain  adjoining  land,  proced- 
ure      5297 

Obstructing,  removing  or  Injur- 
ing,   punishment    4468 

CANAL   COMPANV 

See  also  "C«««l«*»»  '<l*id>llc  S«r- 
vlce  CoryoratloBa." 

Taxation,    reassessment    of    real 

estate — Va.    Const.,    9    171. 
— assessment       for — Va.      Const., 

i    176. 
— franchise        tax — Va.        Const., 

({    177,   178.    181. 
— reports — Va.    Const.,    i    179. 
— application   to   court   for   relief 

from — Va.  Const.,  i  180. 
Kxaminatlon    of    by    State    Cor- 
poration   Commission. ..  .3717,    3721 

— ^works    and    equipment 3718 

— notice  to  of  violation  of  law.. 3719 
Tolls,   when    fixed    by   State   Cor- 
poration   Commission    8771 

— right    to    collect     4020 

—ascertaining  value  of  vessel, 
merchandise,   etc.,  subject   to.  .4020 

— collectors,    duties     4020 

—passing  without  paying,  pen- 
alty      4020 

— receiving    more    than    lawful. 

penalty     4021 

Crossing  public  road  or  changing 

course    of    3885 

Connecting  with  works  of  an- 
other      3887 

Liens    of    emplo.vees 6438-6442 

—of  persons  furnishing  supplies 

to     6438-6442 

extending      works^     Into      other 

Rtates    3867 

— branches   of   lines 3869 

CANCELLATION 

By  Auditor,  of  bonds  and  reis- 
sue      2637 

Of   coupon    bonds   of  colleges....    992 

Of   bonds    issued    for   roads 2118 

r>f  Stfite  bonds  received  by  Audi- 
tor   of    Public    Accounts 2191 

Of  bonds  of   State,   redeemed. ..  .2594 

— certiflcates 2594 

— bonds    refunded    2594 

— bonds     exchanged 2602 

Of   bonds   purchased   by  commis- 

nloners   of   sinking    fund 2626 

—of   coupons    2629.    2680 

Of  tax  deed,  bill  in  equity  for.. 2498 


Sec. 
CANCELLATION — CoB. 

—limitation     2488 

Uf    warehouse    receipt   on    deliv- 
ery  of  gool" 1300,   1301 

Discharge    of    negotiable    Instru- 
ment   by     5681 

— of     person     secondarily     liable 
on     6682 

— unintentional,  burden  of  proof. 5B8S 
CANDY 

Adulteration    of    1193 

Penalty,    forfeiture    1193 

CANNABIS    INOICA 

Sale,    label    1664 

CANTHAKIDK8 

Sale,   label    1691 

CAPIAS 

Pro  line,  when  Issued 2559,  2560 

— to  whom  directed    2561 

— commissions    to    officer 2661 

— for  prisoner  failing  tu  comply 

with  contract  of  hiring   4951 

-     Ad  respondendum,  issuing,  form. 6419 

— bond    required    before    writ 6420 

— commitment,   bond    6421,  6422 

— quashing     .. 6423 

— examination     of    defendant. ..  .6424 

—interrogatories    6421,  6424,   6425 

—conveyance,    sale    6425 

—release    6423,    6424 

On     indictment,    presentment    or 

information    4881 

— liow     awarded,     directed,      re- 
turned  and   executfd    4882 

— when    Issued 4889 

— to  whom  accused  delivered...    48S6 
— mailing     to     officer     in      other 

county      4884 

— execution    throughout    State... 4885 
— to    hear    Judgment    for    misde- 
meanor      4883 

— person    arrested    or    bailed    by 

officer    4888,  4887 

— failure    to    Issue    not    to   cause 

discontinuance    489i> 

In    proceedings    for    violstiou    of 

revenue    or    license    laws 2396 

Ad    satisfaciendum,    abolished. .  .6480 
CAPITAL 

Merchants,      taxation,      segrega- 
tion     2205.    2206 

Usting  for   taxation 2306 

CAPITATION  TAX 

See  also  «PolI  Taxes." 

Omitted,   assessment  of   ....116.  2420 

Person    becoming    of    age    after 

February    116,   2420 

Delinquent,  list  of 2414,  2423 

— disposition  of    2423,   2425 

— payment    to   clerk 2419 

—collector  of...  2421,  2422,   2423,   2425 

Lien  on  real  estate 2455 

— Va.  Const.,  i   173. 

Proportion    for   school    funds....   739 

List  of  when  city  of  second  class 

formed     2900 

CAPITOL 

When   flag  raised   over 33 

Care   of    402 

Police   and    employees 402 

— duties    411,    413 

— salaries     3446 

Purchase    of    furniture    for 403 

Sale    of   old    furniture 403 

Contract   for   water    for., 406 

Care  of  rooms    407 

Fuel  and  lights   408 

Hall   of  House  of   Delegates,   use 

of     409 

Senate   chamber,    use   of 409 

Standard   weights  and   measures, 
kept   In    1464 
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CAPITOti — Com,  „ 

Offices.    State   Corporation    Com- 

mlsaion   in    , »«9lj 

Wilful    or   malicious   injury   to.. 448^ 

— trees,    shrubbery,   fences 4483 

CAPITOl.   8<HJARB  . 

Control   of    :■■•:. ; 

Powers,  duties  and   functions  of 

Capitol   police    <>•.    *J» 

Dogs  not  permitted  in "* 

—penalty    •••   *^' 

Jurisdiction   of   offences   commit- 

ted  in   •.••/••.•••;■ 

Wilful  and  malicious  Injuries  'O 

property    >n    :  •  •  v.: i liJ 

to  grounds,  trees,  shrubbery.  .448* 

CARBOLIC  ACID  ,,,, 

Sale    of    "IJ 

Label      "»1 

CAROUNE  COUNTY 

Commonwealth's    attorney,    fee.. 3505 

CARRIAGBS 
See  "Velilcle*." 

CARRIERS  .       _      „„    .. 

See    «CoBi«««»    Cairiers"!    "Rail- 
roads"* xFaaacageia'* 
CARROLL  COUNTY 

Limitation  of  entry  on  or  action 
for   land   in    ....B805 

Dams,  exception  from  act  relat- 
ing   to      474< 

Commonwealth's   attorney,    fees. 3605 

CARROTS  ,.,„ 

Bushel,    standard    i*'" 

CASE 

See  «Tres»»M  o«  tfce  Case." 

CASHIER 

Negotiation    of    instrument    Pay-„., 

able    to    W4 

CASTOR  BEANS 
Bushel,   standard    1<"* 

CATAMOUNT  „,.. 

Premium   on   scalp    »7Z8 

CASUALTY  COMPANY 

See  also  '<Bni«aii  of  ■■•ara>ee"i 
'•Commlaaioaer  of  lBBaraii«'e"( 
"Insnraace."  umA  "InHnrauce 
Compoaleo." 

Statutes  applicable  to 4265 

Assessment  or  co-operative,  pre- 
requisites to  commencing  bus- 
iness     4259 

— membership,  payments  to  com- 
pany     ".  .4269 

— statement    to    commissioner... 4259 

— license   or   certificate 4269 

Emergency   fund    4260 

—disposition    of    4261 

Discontinuance    of    business 4261 

— receiver,  appointment    4261 

Policy    or    certificate,    limitation 

as  to  amount  of ^ 4270 

—lien    of     4270 

— failure  to  pay,  penalty 4270 

forfeiture  of  license  for... 4270 

ARsessment,    notice    of,    what    to 

contain     4267 

— failure    to   levy,    penalty 42<!2 

Officers,  failure  to  levy  assess- 
ments, penalty   ^262 

Who    deemed   to   be .t2(4 

Annual   meetings    4266 

By-laws,    adoption    of 4266 

BoOlcs  and  papers,  inspection  of. 4265 
Transfer  or  reinsurance  of  risks. 4266 
— to   company   not   authorized    to 
do  business  in  this  State,  pen- 
alty     4266 

Reserve    fund    4268 


Sec 
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Policy,    fraudulent    procurement, 
penalty     *IM 

False  statement   as   to  death  or 
disability,    perjury    «iS 

Allen,    deposit    required  of tlit 

CATAWBA    SANITARIUM 

Stationery   to   be    f  urnlsljed  to. .  J8« 

CATTLE 

See    also     «AalauiU*-t    "Bruli'i 

"Live  Stock." 

Running    at    large,    special  laws 

prohibited — Va.  Const.,  !  63. 
Killed     or     Injured     by    railroad, 

appraisal    of    value 3994.  3S9i 

—fee    5>« 

— suit  to  recover 3"5 

Turnpike    tolls    "«' 

— on    valley    turnpike    <*•' 

Registration,   obtaining  by  falee 

pretenses,  punishment  «•' 

Giving   false   pedigree  of — ,...4«9 

Poisoning,    punishment    «*' 

Shooting.        stabbing,       cutting,     , 

punishment    ^*'' 

CATTLE  .GUABDS 

Construction      and     maintenance 

by   railroads    J««,  3956 

Request    of   land   owner  for  con- 
struction   of    '"' 

Procedure    to    enforce   conatruc- 

tlon   of    »«• 

When   discontinued    39" 

— appeals    "" 

Liability   of    railroad   for  ">J>"'>' 
to  stock   when   maintalnetl  ...3991 

CAUSEWAYS 

See  also  ^Roads." 
Contract  for  by  board  of  super- 
visors     '" 

CAVEAT 

See  "Laad  Ofllce." 
CEM  EMERIES 

See   also   «BiirylBg  Groaad." 

Kxemption   from   taxation i2i2 

— ^Va.  Const,  (   183.  ,, 

Conveyances  for   .I^  " 

Gifts,  etc.,  of  property  for  main- 

tenance  of   :! 

— who  may  hold   title  to " 

Condemnation    of    land   for " 

Restrictions    on    burials   In 

Damages  to  adjacent  land  by  e»- 

tabllshment  of    •    " 

Proceedings    to    vacate   and  aell 

land •; 

Removal   of  remains   •••    " 

Burials    may    be    prohibited   W 

city    of    Richmond    In    certain 

cemeteries   therein    • 

L.ocation    and    quantity   of   land 

for    ••    « 

— perpetuities    ■•'•  • 

Abandoned,    condemned    by   city 

or    town    ■•   •; 

— procedure    •'■  :: 

Trustees    50,  » 

— appointment     •:   :: 

— powers    »}•  ' 

Superintendent     of.     powers    of 

cortstable     ;»" 

Provided   by  cities  and  towns... S»" 
Malicious     injuria"!     to,    Pun'""-,  „, 

ment    '»** 

Sexton.    Indorsement  and  return 

of  burial   permit   ••'"' 

— Interment   or  removal  of  booy 

without    permit    '"' 

CEMETERY   COMPABTY 

See    also    xCorvoratioaa."  „„ 

Incorporation    J878-8n» 
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See 
CBNSVS 

Enumerator,   who  may  hold  of- 

flce  of 291 

By  district  school  board. ..  .653,     CKC 

— of  deaf  and   blind   persons 654 

When  boundaries  of  school  dis- 
tricts are  changed    666 

In   city   schools    786 

Of  school   children   iu   State  col- 
'  ony   for   epileptics  and   feeble- 
minded     1077 

Of  school  children   in  colony  for 

feeble-minded  'colored  persons.  1092 
In    territory   annexed   to   city   or 

town    2968 

VENTRAL   STATE    HOSPITAI. 
See  also  "CoaimtosloBer  of  Stat* 
HMpitals"!   <H3eaer«l    Board   of 
Hositltal     Dlrectora**!     oiaaaae 
Hoapltalo"!  oinsaae  Pcnoaa." 

Management,    location 1004,    1006' 

Establishment  at  of  colony  for 
feeble-minded  colored  persons.  1092 

— who    received    as    patients 1092 

— education     of    children 1092 

— commitment    of'  patients 1093 

— provisions    relating    to    Insane 

to   apply   to 1094 

— special  duties  of  board  and  su- 
perintendent   1096 

CBRTinCATB 

Of    debt,     issues    by    State — Va. 

Const.,    I    184. 
Of  treasurer,  of  payment  of  poll 

tax  on   transfer  of  voter 115 

Of   assessment   of    capitation   tax 

for    years    omitted 116 

Of  Judge  of  election  when  bal- 
lots   delivered    to    169 

Of    election     184 

— how  made  out  and  delivered..   186 

— cleric's  fee   for    19«) 

— Secretary  of  the  Common- 
wealth   to  give 191,    344 

— of  board  of  State  canvassers..   191 
— not   to   Issue    until    candidate's 
statement  of  expenses  and  oath 

"led     254 

— open  to  public  inspection 256 

— copies     furnished     256 

Of   registration   of   absent   voter, 

form   of    209 

<"  member  of  General  Assembly 
as  counsel  In  suit,  for  contin- 
uance       298 

Of  oath   taken  by  officer 277 

— delivered    for   record    where 277 

To    records,     for    use     in     other 

States     345 

Of  Superintendent  of  Public 
Printing  for  salary  of  assist- 
ants           39g 

Of  Register  of  Land  Office,  to 
••opy  of  unsigned  land  grant..   417 

— filed  and   preserved   by 41$ 

Lodged  In  land  office  for  war- 
rant     , 418 

By    court,    of    proof    of    loss    of 

land    warrant    419 

When  land  warrant  not  fully  sat- 
isfied   by   entry    425 

Of  survey   by  surveyor,   what  to 

show     438 

— trial,  examination  and  entry*  of  439 

—filed   in  clerk's  office 443 

By    court    on    resurvey    of    land 

grant    47s 

Of  notice  of  application  to  lo- 
cate  surplus    in    grant 472 

.  ""Sn    '"   ^""   *o   supply   link 

In    title    482 

By  clerk  of  court  to  Governor  of 
escheator's    Inquest    602 


Sec. 

CBRTIPICATE—CoB. 

Of  escheator,  to  Register  of  Land 

Office 603 

— publication  of  604 

Of  sale  by  escheator 606 

Of    treasurer    that    price    of    es- 
cheated land   has  been   paid...   607 
To    practice    as    certified    public 

accountant    567 

— revocation    of    670 

Of    oath     of     member    of    State 

Board  of  Education   698  . 

Of  claims  payable  out  of  literary 

fund     6ii 

Of  oath  of  division  superintend- 
ent   of   schools    625 

Of   school    teacher 669,    688 

Of  State  entomologist  relative  to 

nursery    stock     874 

With   nursery  stock  delivered  or 

given  away    879 

Of     registration     of     dealer     in 

nursery  stock    882 

For    conveyance    of    Insane    per- 
son   to   hospital    1027 

On  discharge  of  patient  from  in- 
sane   hospital     1028.    1046 

For  admission   of   patient   to   In- 
sane hospital  without  commit- 

„ment    1032,    1033 

Of  superintendent  of  insane  hos- 
pital  of    expenditure   of    funds 
appropriated  by  committee. ..  .1060 
Of   authority   to   manufacture   or 

sell    fertilix>r~    . 1114 

Of  damages,  assessment  by  Com- 
missioner        of         Agriculture 

against   dealer    1120 

Registration  of  brand,  etc..  agri- 
cultural   lime    1134 

State     chemist,     of    analysis     of 

food   and   dairy   products 1163 

Analysis    of    food    1178 

— evidence,    effect   as    1178 

Of  analysis  of  feeding  stuffs,  ef- 
fect  as   evidence    1231 

Of  operator  of  milk   testing  ma- 

«="'ne    •, 1207,    1208 

— revocation     1208 

To    sell    condlmental    stock    and 

poultry   food    1246,    1248 

Of    registration     of    commission 

merchant    1258.    1261 

For  practice  of  veterinary  medi- 
cine  and   surgery    1276 

Of  tobacco  sampler    ]3$o 

Of  inspector  of  salt    1424 

Of   Inspector   of   lumber 1428 

Registry    of    trade-mark 1457 

—of    registry     "141. 

Of    vaccination    of    teachers    and 
pupils  in   schools    leaa 

^H  nK**        ■\:,ii "'»•    1574.    1676 

—stillborn   child    i6g« 

— effect  as  evidence   1680 

—penalty  for  altering  ijsi 

Of  death,   what    to  contain 1667 

—when   no  medical  attendance.  .1668 

—by  coroner   ugi 

—duties   of    undertaker    ...  .'.'.'.'.iSii 

— effect  as  evidence    iKgo 

—penalty  for  altering   '.  [  .nlj 

—When    body    is    transported 1728 

To  hotel   keeper  by   health   com- 

missloxer    1690 

Of  license  to  practice  medicine' " 

— effect  as  evidence    1«12 

—registration    1612'   l«i» 

-duplicate    "'^'    \l\l 

—revocation,  when  not  to' be'is- 
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To    practice    optometry. 

1629,   1633-163A 

■ — Issuance     162» 

— flIiiiK.   recording    1*33 

—display  and  use  of 1634 

— revocation    of    ,  . .  1635 

To   practice   dentlttry 1644 

Of    chemists,    analyzing    adulter- 

ated    or   misbranded   drugs 16S0 

For  expenses,  board  of  pharma- 
cy      1669 

Of    pharmacist    1673,   168X 

—assistant     1673,  1681* 

—apprentice     1673,  1688 

— display    of    1683 

Of   graduate    nurse    1706 

—of    other    State 1714 

State  board  of  embalming,  of  ap- 
pointment   to    1718 

For  payment  of  compensation  to 
board  of  reviewers  in  proceed- 
ing to  establish  drainage  dis- 
trict      1738,    1739 

Of  age  of  Infant  employees 1811 

Of    Inspector   of   mined ...1837 

Of  Board  of  Charities  and  Cor- 
rections to  Institution  receiv- 
ing  delinquent   children    1918 

State  aid  for  roads,  of  Highway 
Commissioner   for    payment    of 

assistants     2103 

— of  Highway  Commissioner  for 
payment   to   county   treasurer. 21 05 

for      payment      by      county 

treasurer     2106 

partial  payments  to  con- 
tractor      2102 

Improvement  of  roads  with  pro- 
ceeds of  bond  issue,  certilli'ate 
of  commissioner  or  engineer 
for  payments  to  contractor. .  .2120 
Automobile,  motorcycle,  etc.,  of 
registration  and  license.  .2126,  2127 

— form.  Issuance  2127,  2132 

—of  manufacturer  or   dealer. ..  .2128 

—chauffeur     2129 

— loss    of,    reports,    duplicate. ..  .2135 
That   money    due   State    treasury 

has  been  placed  In  depository. 2155 
Of  allowances  made  by  court,  to 

Auditor    of    Public    Accounts.  .2187 
Of    qualification    of    assessor    of 

land    for    taxation    2241 

To  Interrogatories  of  taxpayer.  .2254 
Of  local  board  of  review  to  land 

books     2299 

Of  assessment  of  license  tax 
against   person   doing    business 

without    license    2369 

or   court   for   obtaining   license.  .2373 
Of  court  when   license   assigned. 2377 
Of         commissioner         examining 
clerk's  record  of  taxes  collect- 
ed      2405 

To    delinquent    tax    list 2417 

Of      assessment      of      capitation 

taxes     2420 

Of  payment,  taxes  on  real  estate 

In    advance    2438 

Of  sale  of  property  for  delin- 
quent  town    taxes    2457 

— recordation    24S8 

— as  evidence    2458 

Of    redemption    of    property    sold 

for    town    taxes    2458 

By  surveyor  of  lanu  sold  for  de- 
linquent   taxes     248" 

By  clerk  to  commissioner,  re- 
demption    of     delinquent     land 

purchased    by    State    2491 

By  Auditor  to  purchaser  of  waste 

and    unappropriated    land     2504 

By   Justice,    fines   Imposed 2650 
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Of  court  In  proceeding  for  remlJ- 
slon  of  fine   26«».  J57!.  JSJI 

Of  facts  In  suit  to  enforct  riaim 
against    State    25" 

For  share  of  State  debt  oveA  by 
West  Virginia    2685,  !«' 

— recordation     !"• 

By  judge  of  election  on  bond  is- 
sue by  town   iUt.  Hi' 

By  judge  of  election  for  removal 
of    courthouse     '"■ 

Produced  by  treasurer  in  pro- 
ceeding for  discharge  'rom 
liability  after  end  of  terin....M3 

By  clerk,  of  death  of  Confederate 
pensioner    j'Jj 

Pension,   with   application  for..."}; 

-—of  removal  from  roll •'•" 

— to  application  for  artidclal 
limb     »»' 

Of  qualification  of  district,  <»"»■,„ 
ty,    city,    town    officer j'J* 

— return    and    entry   of "" 

Of  acknowledgment  by  eommia- 
sloner  of  deeds    "'' 

To  Secretary  of  the  Common- 
wealth that  city  lias  attained 
population  of  ten  inouBanS  or 
more    .••"" 

Of  clerk,  petition  for  change  i» 
form   of   government  of  city.-'-* 

Of  publication  of  notice  and  or- 
dinance In  proceeaing  by  cit; 
to  annex  territory,  effect  as 
evidence    ...s»' 

Election    on    bond    Issue  by  '"',,. 
pr  town,  of  judge  of  election-. W»i 

Civil  and  police  Justice  as  to  ala- 
position   of   cases   for  paym*"'  „ 
of    salary    ••"" 

To  members  Commission  of  Fian- 
erles     "" 

Authorizing  obtaining  license  to 
manufacture    fish    Into  oil  <"    . 
fertilizer    ••"" 

Authorizing  person  to  obtain  li- 
cense to  take  flsh  for  manu- 
facture Into   oil   or  fertliiier  •'•»' 

Of  stock  of  non-resident  in  cor- 
poration engaged  In  fish  •""'',«( 
ness,  forfeiture  of   ;:,, 

Sale,   reissue   •,«" 

Oysters,    costs    and    expeniM  <>  ... 
execution   of  law    ••*' 

Recordation  of  by  clerk  of  tn» 
court    •„; 

— re-dellvery    :::: 

—Indexing    ••  "" 

Of    allowance    by    courts,  '•"I'"',,,, 
cates    "" 

To  practice  law,  attorney  'rom 
another  State    "Z 

— teacher   In    law    school "" 

Bar  examination,  of  applicant  l» 
take    ! .....J«l«.  '•" 

Of  Governor,    payment  of  salary 
of    secretary,    assistant  "^"'..J 
tary,    messenger    '"' 

For    payment    of    fees    to   »"',.., 
nesses    •'" 

— who  not  to  become  Interested 
in     '"' 

Of  Justice   to   oath   of  purchaser 
of  trespassing  animal  of  i><»'..,, 
resident    »»*' 

Of  freeholders  to  view  and  ap- 
praise estray  or  adrift  proper- 
ty      ""  . 

Of  clerk,  of  log  brand '"* 

Of  applicant  for  examination  a> 
pilot     'IJl 

Of  ballast  unladen   from  vessel. «" 

Of  transportation  of  convicts 
and   Insane   persons  '' 
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Of  Incorporation   3J49,  3850 

— execution     SS51 

— acknowledgment    !t8"i 

— certificate  of  Judge    S851 

— ^recordation     »»"i 

— of  amendment  3779.  3780 

• — decreasing   capital    stock 3781 

Of  dissolution  of  corporation  be- 
fore   payment   of    capital 3809 

For   new   charter   of   corporation 

after  dissolution    8811 

For     consolidation     of     corpora- 

tlons    3«22 

Of     incorporation    of     non-stock 

corporation    3873 

— signature    3874 

— acknowledgment     38.4 

— certiflcate   of   Judge    3874 

— recordation     3*74 

— for  amendment  of 3876 

Of  incorporation,  insurance  com- 


pany 


.4202 


— ^guaranty  company   4202 

— indemnity   company    4202 

— fldelity    company    4202 

— security   company    5 

— mutual    company     ^*X? 

— assessment    company    4202 

Stock    certificate    8793 

— delivery  Vhen  stock  trans- 
ferred      3839 

— power  of  attorney    3839 

—lost,   reissue    8818,  3819 

To  foreign  corporation  giving 
authority    to    do    business    in 

State    3847 

Of  State  Corporation  Commis- 
sion   to    schedule    of    rates    of 

transportation  company    3920 

— to   rules   for   transportation   of 

explosives     3922 

To  bank  or  trust  company  au- 
thorizing it  to  commence  busi- 
ness  <1«5 

Of   deposit,   issued   by   banks 4141 

— recovery  on  when   not   paid... 4142 
Of  foreign  building  and  loan  as- 
sociation    doing     business     In 

State    41B9,   4160 

Insurance  company,  of  authority 

to  do  business 4181,   4203,   4205 

—revocation    4181,   4195 

—to  be  filed  In  other  State,  how 

furnished    4182 

— renewal    <310 

— registration    of   agent — 4235 

Of  Commissioner  of  Insurance  as 

evidence    4175 

— for  payment  of  fee  for  report 

of   fires    4185 

Of  treasurer,  deposit  of  bonds 
by  fire  and  life  Insurance  com- 
pany      *201 

To  guaranty  company  to  do  bus- 
iness     4203,    4205 

— renewal    4210 

To  indemnity  insurance  com- 
pany  to  do  business    4272 

To   accident   insurance   company, 

to    do    business    4272 

To  life  insurance  company,  to  do 

business     4272 

Fraternal    benefit   society,    to    do 

business     4284 

— of  membership   in    4280 

— for     merger     or     transfer     of 

funds   or  membership 4286 

Of  oath  of  commissioners  in  con- 
demnation   proceedings.  .436),    4376 

Forgery,    punishment     4484 

Of     marriage,     birth     or     death, 

false  entry  in   4491 

— giving  false   information   for.. 4492 
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By  Justice,  appeal  from  sen- 
tence   for    contempt    4S23 

Of  officer  of  Society  for  Preven- 
tion  of   Cruelty   to    Animals. .  .4555 

— for  destruction  of  animal 4568 

Of  payment  of  revenue  tax  as 
evidence  in  prosecution  for 
violating   prohibition   law, 

4618,  4620 
By   Justice,    of    examination    and 
commitment     or     recognizance 

of  accused    4846,  4847 

By  Judge,  bail  commissioner, 
justice,     of     recognizance     for 

felony     4847 

Of   execution   of  death   penalty.  .4943 
By    State    Corporation    Commis- 
sion for  transportation  of  con- 
vict to  penitentiary    4948 

Of  allowance  of  fees  to  officer^, 

4961,  4962 
To    surety    on    recognizance    on 

surrender   of   principal    .4983 

Of  marriage,  return  of  to  clerk's 

oftlce     6074 

— registration  and  filing, 

6075,  5076,  5077 

— as  evidence   6074 

Of  debt,  how  transferred  to  per- 
sonal representative  of  non- 
resident     6348,    5349 

Of    written    act    of    re-entry    on 

land     6536 

Of  acknowledgment    5205-6210 

— by   commissioner   of   deeds. ..  .2863 
Of    proof    of    signature    by    wit- 
nesses      6205 

Of  protest  of  negotiable  instru- 
ment     6680 

Of  acceptance  of  check,  effect  of, 

6749,  6750 
For    payment    of    fees    to    Jury 

commmissioner    5986 

With      list     of     allowances     to 

Jurors    6010 

Of  clerk,  of  posting  and  mail- 
ing order  of  publication 6070 

Of  Auditor  of  Public  Accounts  as 

evidence    6197 

Of    records    and    proceedings    of 

courts  of  another  State 6205 

— of     public     office     of     another 

State    6206 

Of    publisher    of    newspaper 6224 

In   lieu  of  bill  of  exception 6263 

That    special    commissioner    has 

given   bond    6269 

— penalty  for  false   6271 

— selling     or     renting     property 

without    6271 

Of    deposit    of    court    funds 6310 

Of  facts  proved,  given  by  Judge. 6331 

— part   of  record    6SS1 

Of     notice     of     application     for 

transcript    of   record    6339 

Of  order  to  mark  Judgment  sat- 
isfied, or  dischuiged  by  bank- 
ruptcy      6467 

Of  auditor,  garnishment  of  sal- 
ary  of  State   employee 6559 

, — effect    as    evidence    6559 

CBRTIPICATBS  OP  DBPOSIT 

Payments  to  State   treasury   by.  2165 

Issued    by   banks    4141 

— recovery    on    when    nol    paid.. 4142 
CBRTIFIEiD    PUBI,IC    ACCOVNTANT 
See  also  "State  Board  of  Accoamt- 
nmef" 

Who   may   become    667 

Certiflcate     667 

— revocation    of     667 

Others  forbidden  to  assume  title.   567 
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CBRTIPIBD  PUBLIC   AOCOIINTAMT— 
Cob. 

Bxamlnatlon    of   applicant    for..   5C8 

— when  waived    sgg 

— fee    for    671 

— penalties    - 671 

Audit  of  (Recounts  of  officers  on 

order  of  court    2764 

— report,   compensation    276<t 

CERTIORARI 

Jurisdiction    6ll»o 

Venue «0S3 

To    supply    part    of    record    ua 

appeal      8346 

To   diminish    record    on    writ    of 

error  In   criminal  case 4933 

CHAIN   GANO 

Prisoners   sciitenced   to 2076,   20!iii 

. . — appeal    2076 

— how  long  may  be  held  to  labor 

•n. 2094 

— rate     at     which     prisoner     re- 
•   quired   to   work   out    nne   and 

,  costs     togs 

in  cities    8081 

Clothing:    for   prisoners   on,    how 

allowance  for  paid    4966 

CHAIR  CAR 

Exclusion   from   4007 

CHALLBNGB 
To    flght    duel,    disfranchisement 

«or    12 

— Va.   Const.,  I   23 

— <«xclu8ion      from      reKlstrattoii 

'or     fi 

—General  Assembly  may  removx 

disability   Va.   Const..   )   67 

Of  voters   174 

— how  tried   176 

Of  jurors.  In   criminal   case, 

4898.   4900,   4904 

— how    tried    430$ 

— ^person  opposed  to  capital  pun- 
ishment      4K1>* 

— In  civil  cases 8000 

CHAMBBRLAin 

Of  city  or  town,  who  to  perform 

duties    of    2987 

CHANCERY 

See  also  «B«nltr» 

Jurisdiction  of  circuit  courts 68<>u 

— of  hustinKS  court  of  Richmond.    • 
Pjft    II    6914 

—of  chancery  court  of  Rich- 
mond     692* 

— of  law  and  equity  court  of 
Richmond     6922 

^of  court  of  law  ar.4  chancery 
of  Norfolk    6931 

—of  court  of  law  and  chancery 

of  Roanoke    694' 

CHANCERY  COURTS 

See  oRqaMy"!  «H«stlBKs  Coart 
of  RIchaiOBd.  Part  II"!  «CIibb. 
eery  Conrt  of  Rlchmoad'*)  «liaw 
and  Kunity  Conrt  of  Rlch- 
MOBd"!  "Conrt  of  Law  and 
Chancery  of  Norfolk"!  oCoart 
of  I^w  and  Chaneery  of  Roa- 
Bftke"!  "Conrta**!  «Clre«lt 
Cenrta"!  «C«rvonitloB   Coarta" 

Power  over  guardian    6326 

CHANCERY     COURT     OF     CITY      OF 
RICHMOND 

Establishment     6912 

Jurisdiction    5920.    5»i» 

Term*     6921 

Kenmval  of  cases  to  or  from 
other  courts  of  city  of  Rich- 
mond 6927 

Appeals    from    51129 


Sec 
CHANCERY      COURT     «»P     CITY     OP 
RICHMOND— C«B. 

Chancery    docket     (2U 

Probate  of  wills  {J41 

Appointment   of  guardians, 

6318,  (Sit.  MI8 

— of  curator   (lit 

Records    of,    as    notice    to   pur- 
chasers     of      land      south     u( 

James   river   (sif 

Writings     admitted      to     record 

by    (:«< 

— on    certificate   of   acknowledg- 
ment    6J05-5MS 

—on  certiflcate  of  proof  by  wit- 
nesses      im; 

—of  copy,   when   original  lost..S2U 
Order  to   mark  lien   satisfied  on 

record    US( 

Order    requiring    clerk    to    give 

new  or  additional  bond  2lf 

Judge,   salary   34(1 

— Increase itn 

—decrease    litr 

•—liability  for  failure  to  reqatre 

bond  of  guardian   S31I 

Clerk,  election  12»,  MM 

— term    1».  (»» 

— <;ompensatton    MM 

— qualification    10* 

— bond   int 

new  or   additional    M» 

— vacancy,  how  filled   Hi  111 

when  appointee  to  quality..  I» 

—fees     (lU 

— to     record     copies     of    report, 
orders,    etc.,    in    condemnation 

proceedings     4311 

Indexing    4181 

fee    4111 

—to   keep   register   of  securities 

under  control    of  court   MH 

—Judgment  docket   (4<l-(4« 

■—recordation,      appointment    "f 
'         agent,  proceeding  to  purcbane 

delinquent   land    14)! 

-plan    of    city    ....tm 

—contracts  reserving  title  to  r.r 
lien    on    chattels   for  purchaie 

price     iM> 

—of  judgment  or  decree  for  par- 
tition, assignment  of  dower  or 

recovery  of  land  JI14 

— mechanic's   lien    t4l! 

— labor  and  supply  Hens MM 

— memorandum   of  lis  pendens.  .t44» 

of  attachment    8W 

Sheriff,  fees  paid  from  treasury. 3(M 
— deputy    KM 

<^HANOB  OF  PARTIES 

See  also  upartiea** 

Procedure     »l«4-«in 

CHANGE  OF  VENUE 

See  "Veaa*^ 
CHARGE 

Meaning  of  term   If 

— Va.   Const.,   i    153 

To    grand    jury    ..., 4W' 

Voluntary,   limitation  oa  suit  t<> 

•let  aside    »SI' 

CHARGE    d' AFFAIRES  „. 

Acknowledgments   before    SJJJ 

Depositions    before     *"' 

CHARITABLE    ASSOCIATIONS         , 

See  also  «Ckaritahle  lairtltattaa"! 
••Ckarttlea")    >Hter|raratlaas> 

exemption  from  taxation.  .2JJI.  U*! 

— Va.  Const.,  I   183 

Incorporation    3»7l-SM« 

Appropriations   to   by   cities  as<l 
towns     '•" 
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CHARITABIiB    INSTITVTIOl* 

See  also  "Ck^Htahle  AcMCla. 
tloBn")  "Ckaritlea'*)  «Corpora> 
tlona" 

Inmate,  residence  for  purpose  of 
voting:    Va.    Const..    {    24 

State  appropriations  to,  limita- 
tions on   Va.  Const,  I  6< 

General  Assembly  may  relieve 
from  payment  of  registration 
fee    Va.   Const.,   {    16.7 

DIsqualiflcatlon  of  members  of 
as  voters   S2 

Inspection  by  Board  of  Cliari- 
ties    and    Corrections    1894 

— Information  and  statistics  fur- 
nished  to    1894 

Exemption  from  taxation ..  2272,  2301 

— Va.   Const..  I   18S 

Appropriations  to  by  cities  and 
towns     S034 

Fraternal   benefit  society   as....4S0S 

Inmate   disqualifled    to   serve   as 

Juror     5984 

THARITABLK  TKVSTS 

See     also     xCharttaUe     Aaaoela- 
.  ttoas"!      "Charttahle      laaHta. 

tlOB«» 

Not  to  fall  for  Insufllcient  de- 
scription, etc   88 

— perpetuity     69 

Disposition    of    when    undeflneil 

and   uncertain    88 

Validity    of    687 

How  talcen  and  held   688 

Trustees    690 

When     General     Assembly     may 

suspend   or   repeal    593 

CHARITIKS 

See     also     xCkarltaitle     Aawiela- 
ttoma".      «Cliari(able      lairtita. 
ttoaa.**  «CharltaUr  Tnuto" 
Appropriations   to   by   cities   and 

towns      3034 

Property  dedicated  to  by  record- 
ing plat  of  cUy  or  tow'n  lots. 

6219-6222 
CHARLBS  CITY  COCWTT 

Terrapin  season 3297 

— forfeiture  of  boats,  nets.  etc.. 3297 
Fees   of  Commonwealth's   attor- 
ney        3606 

CHARLOTTB  COUNTY 

Commonwealth's   attorney,    fees. 3606 
CH  A  RI^OTTBS  VII.LK 

Jail.    Jailer    28C8 

Commonwealth's   attorney,   fees. 3606 

Circuit  court    6887 

City    of  flrst   class    6906 

Courts  in  continued \  .  .6905 

CHARTBR   rOMMlSSION 

See  also  "Citlea  aad  Towas" 

Election     2926 

Organization     2927 

Special     charter     and     form     of 

irovernment  prepared   by 292.'! 

CHARTER    PARTY 

Foreign,  admissibility  in  evi- 
dence     4207 

CHARTERS 

See    also    «Artlelea    of    Auoda- 
tloa"!    «Cor»oratloaa"i     -iMnt* 
Coivoratloa  Caauiiuloa** 
Not    to  be  granted  to  church  or 
religious    denomination, 

Va.  Const.,  i  69 
Cities  aad  towaa 
Not  repealed  by  constitution, 

Va.  Const.,  ii  116,  117 


Sec 
CHARTERS — Coa. 

Effect  on,  when  town  becomes 
city  of  second  class   2908 

— city  of  second  class  becoming 
city  of  flrst  class   2917 

— of  change  of  form  of  govern- 
ment      29)4 

— of  law  relating  to  segregation 
of   races    J06S 

— of  prohibition   law   4B7S 

— of  law  relating  to  civil  and 
police    Justices    Sin 

— of  Code,  chapter  73   179G 

—  — chapter  96  2400 

chapter  110  2793 

chapter  117  2886,  2909 

chapter  118  2»ti 

—  chapter   122    $09i 

Oorporatloaa 
Special    laws    amending,    renew- 
ing or  extending,   prohibited, 

Va.  Const.,  Ii  63,  164 
— remitting   forfeiture   of, 

Va.  Const.,  t  «3 
Provision   for   surrender  or   for- 
feiture   Va.  Const.,  i  104 

May  be  repealed  by  special  act, 

Va.    Const.,    I    164 
Fee  upon  granting,  amending  or 

extending Va.  Const.,  {  157 

— revocation    for   failure    to   pay 

fees    Va.   Const.,   |    157 

Amendment,  surrender  of  exemp- 
tions and   privileges  by, 

Va.   Const.,   I    168 

Meaning  of   term    8693 

— Va.    Const.,    I    163 

Issuance    3849-3851 

-~by  State  Corporation  Commis- 
sion      ,..8746 

amendments,  extensions,  re- 
newals      3746 

How  new  charter  obtained  after 

dissolution    of   corporation 8811 

Amendment    n79,    8780 

— surrender    of    exemptions    ana 
privileges    by....Va.    Const,    I    168 
*  Of  bank,   not  to  Issue   If  capital 
stock   Is   less   than   ten   thous- 
and  dollars    4099 

— repeal  or  modiflcatlon  of 41X4 

Of  building  and  loan  associa- 
tion      4164 

—foreign     4168-4161 

Of   guaranty   company    4201 

— of  foreign  or  alien,  filing  with 

Commissioner  of  Insurance. .  .4208 
or    industrial    sick    benefit*  com- 
pany    4367 

Of  Insurance  company   4201 

— revocation  for  failure  to  ob- 
tain license   423(1 

— of    foreign    or    alien    company- 
filing    with    Commissioner    of 

Insurance   4208 

Of    non-stock    corporation.  .3872-3874 

— amendment    3876 

Of    public    service    corporations, 

3866.   388n 

—amendment   3868,  3871 

— repeal     3891 

Of  railroad  company,  IssBancc, 

386$.   3857 

— amendment    3869.   S8A4 

of   savings   bank    4137 

— amendment     4144 

— not  to  issue  If  capital  stock  Is 
less  than  ten  thousand  dol- 
lars      409S 

Of  trust  company 4146 

Taxes  or  fees  on.  no  recovery  of 
from  State   3683 
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Sec. 
CHARTBRS — Co*. 

— revocation   for  failure  to   pay, 

Va.  Const.,  i  157 
-^forfeiture  for  failure  to  pay  in 

other  than  currency 1116,  ZJ17 

Forfeiture    charter    of    turnpike 

company    4077 

— for  payment  of  taxes  in  other 

than  currency    2«1«,  2617 

— of  corporation  engaged  In  flsh 

business,  falling  to  flle  list  of 

officers    and    stockholders 1254 

CHARTKRED   ACCOBNTAWf 
See    •K^ertlHed    Pablle    Acconnt- 

mmft     "State     Board     of     Ae- 

eoaataacy" 
CHATTRL   MORTGAGE 

See      also      "Deeda      of     Ttauft 

"Mortvavea")    "Recordation" 
No   bar  to   distress  for  taxes 2443 

CHATTEL.    RESAIi 

Interest   In   oyster   grounds  as.. 3227 

Definition,  cl.  10 5 

Personal  estate  Includes,  cl.  10. .       » 

CHAUFFBCR  ...„ 

Automobile,    license    212» 

—badge     »"9 

i*HEATING 
Obtaining  money  or  other  prop- 
erty by  false  token   4459 

CHECKS 

Hee   "Negotiable   Instmmenta" 

Defined     '•747 

Certifled.      payments      to      State 

treasury    by    216S 

Of  State  Treasurer  for  payment 

of  State   funds    216S 

— unpresented.  when  charged  o(t.2194 

—   —warrant   for    2194 

Deposit    by    infant    4126 

Larceny    of    4442.    4443 

Bmbezilement    of    44E1 

CHEESE 

See    "Dolrtea" 

Manufacturer,  Improperly  dispos- 
ing   of   cream,    penalty    119V 

CHEMICAL  LABOR.VTORIr 

Ordering,    purchasing,   receiving. 

ardent    spirits    4001 

— license    4601 

—sale   of    ...t 4601 

— reports   4801 

—bond   4602 

CHEMIST 

See      "Board     pt      Agrlcuitare"! 

"State-  CheaUat" 
Making     analysis     In      criminal 

case,    allowance    to    4956 

CHESAPEAKE  BAY 

Compact    between   "Virginia    and 

Maryland    ]  4 

Crimes  committed  in   14 

Planting  oysters  or  placing 
stakes  in  between  Cape  Henry 

and  Norfolk  county  line 3173 

Oyster  planting  grounds  In,  num- 
ber of  acres  that  may  be  as- 
signed     3225 

— application    for    assignment. .  .3225 
Use  of  scrapes  and  dredges  tak- 
ing oysters  in 8246-3248 

Planting  oysters  or  placing 
stakes  within  limits  of  fishery, 

penalty    3191 

Ferries,   continued    2046 

— bond  of  proprietor   .  ^ 2041 

penalty  for  falling  to  give. 2042 

— rates  of  ferriage    2043 

— notice   of  time   of   leaving. ..  .2044 


8e«. 
CHESAPEAKE    BAY— Coa. 

— ^boats,    how    manned   and  pro- 
vided      IW4 

CHESTERPIEXD  COUNTY 

Commonwealth's   attorney,  fees.JSti 

CHESTirCTS 

bushel,    standard    147» 

CHESTNUT  TREKS 

Blight  1287,  liM 

CHICKABOMINY  RIVER 

Use  of  pound  nets  In   SKI 

— penalty     S171 

CHIEF   INSPECTOR   OF  OHCHARDS 

See  "State  EatoBoloirlst'' 
CHIEF  OF   POLICE 
.     When  to  act  as  probatloc  oSlcer, 

1912,   l»ti,   1X4 

CHILI)  LABOR  LAWS 

Sfe  "Chlldrva";  "Eaiployrrs  aa4 
Kmployeea" 

In  general 1309-llU 

Release  of  children  from  opera- 
tion   of     m« 

CHILDREN 

See  also  "Board  of  Charitir*  aid 
(mrrertioBa>*;  "Dewrtloa  aa4 
Non-Sapport"!  "(;aardlaB  *mt 
Ward")  "IntmuUr^  "maers"; 
"ParcBt  and  CkUd"i  "Pri««i 
AaMtclatloB   of   Vlrgtoia" 

Adoption    of    5"' 

— deduction   for  adopted  ciiild  In 

asjessment    of    Income  tai — MM 
Carnal      knowledge     of     feinal-<. 

punishment    *"* 

Citizenship    of    *' 

Commitment   to   Prison  Assoei*- 

tlon  of  Virginia l«» 

— age  of,  indeterminate  sentence. 1M» 

— discharge    1™ 

— taking    to,    expenses    1J» 

— escape,    arrest "•' 

— habeas    corpus    to   test  deten- 

tlon     l»» 

— pardon    by    Governor    i'" 

Custody    of    "»• 

—on  separation  of  parents, 

ilii-S>» 
— order   for   custody  or   mainte- 
nance     of      pending     divorct     _ 

suit     flj; 

final  decree  as  to  »li' 

Damages  riecoverable  by  In 
action   for  death   by  wrongful    _. 

act   S7S7,  f^« 

Delivered     in     lylng-ln    asylum. 

placing  out  1»«.  I'r 

— feport    l"*i!!: 

Karnlngs  of,  who  entitled  to — »"• 
Employment    of.   In   general. 

,  1M»-1»1» 

— by    parents     JJl' 

— in    coal    mln«     '•" 

—violation   of   laws  relating  U> 

employment    of.    penalty lj{' 

prima  facie  evidence  H" 

— petition    for    release    of  f""   ,, 
operation  of  child  labor  la*«.l"» 
Sale     of     newspapers     by    boys 
under  ten  or  girls  jinder  si*- .,, 

teen   prohibited    "' 

—penalty    •  •"" 

Guardians    for    5J14-MW 

To       seize.       take       or      s*''*".^, 

Illegally,    penalty    "•' 

Inducing  to  commit  misdemeanor 
or  to  frequent  gambling  pl»c* 
house      of     prostitution.     ***•,,,, 

penaltv    '' 

Inheritance,  by  children  of  »•»",,, 
marriage     ••" 
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Sec. 
CHU^DRKN — Cob. 

— Va.    Const.,    |    195 

— bastards,   from   mother B26f( 

— by    posthumous    children 5271 

Juvenile   and   domestic   relations 

court,    jurisdiction    19B0 

•    Legitimacy,     children     of     slave 

marriages     6091 

—children   of   void   marriage 5270 

— marriage    legitimates    5269 

Negro  Reformatory  Association.  1961 
Parent    deserting    or    falling    to 
support,    proceeding    against. 

1909,   19t6-1944 
Placed    In    homes,    investigation 

by   Board   of  Charities 1932 

— notice    to    Board    of    Charities 

and  Corrections   1933 

— for  gain  or  without  due  In- 
quiry      1934 

—   — penalty    1934,    1935 

Provisions  for  pretermitted. 

E242,    524« 
Rights  as  to  homestead...  .6536-6543 

— when    to    c^aae    6560 

Rights    as    to    property    exempt 

from    levy    6662 

Feeble-minded,  custody  and  con- 
trol  of  by  Board  of  Charities 

and   Corrections   1903 

UlTenses  by  and  against.  Jurisdic- 
tion  of  Juvenile  and   domestic 

relations    court    1.1950 

Juvenile  offenders,  not  treated  as 

criminals     1906 

Under  16  years  of  age,  con- 
victed of  misdemeanor,  cor- 
poral   punishment   of    1924 

Delinquent,  under  IS  years  of 
age,  convicted  of  offense,  not 
sentenced  to  Jail  or  peniten- 
tiary      1908 

— charged  with  offensev  disposi- 
tion of  case   1914 

— commitment  of  to  Board  of 
Charities  and  Corrections. 

190S.  1914 
Delinquent       child,       dependent 
child,    neglected    child,    mean- 
ing of  terms    1906 

— commission  *f  to  care  of 
Board  of  Charities  or  institu- 
tion      190.J 

— term  of  eomijiitment   isni 

— placing  in  homes   1905 

— physical  and  mental  examina- 
tion of   .., 1910 

— treatment  in  hospital   1910 

— probation  officer,  appointment. 

powers    1911,   1912 

— put   on   probation    1913 

— appeal    of    1914.    1917 

— petition  of  probate  ofllcer  or 
otner    person     for    disposition 

of     1915 

— penalty  for  concealliig  or  re- 
moving   . . : 1916 

— Institutions   to   which   may    be 

committed     1918 

— paroled      from      reformatories, 
visitation     of     by     Board     of 
Charities    and    Corrections.  ..  .1919 
— investigations  of  violations  of 

law  relating  to    1920  ■ 

— Incidental    powers    of    courts. 

Judgea  and    olllcerii    192i 

— law  relating  to.  liberal  con- 
struction ot    1922 

rHi.<«roTBAGi;i:   island 

Cltisens  of  exempt  from  Jury 
service    5985 


Sec. 
CMIROPODV 

Laws     relative     to     practice     ot 
medicine,  when  applicable  to.. 1618 

Definition    of    1819 

License,    examination    for    1621 

— qualification     1621 

—fee    1621 

— certificate  to  practice   1620 

— annullment     for     violation     of 

law    1623 

Practice   of   In   violation   of  law, 
penalty    1623 

CHIROPRACTIC 

Laws     relative      to     practice     of 
medicine,  when  applicable  to..  1618 
CHI.ORAL  HYDR.\TE: 

Label    on   drug   containing 1664 

Sale   of,   label    1691 

CHLOROFORM 

T^bel  on   drt-g  containing 1664 

Sale    of,    label    1691 

CHOLERA 

Report,    quarantine.  .1497,    15.00,    ISOs 

Hospital    for,    location    1660 

Bodies    dead    of,    transportation, 
rules    for    1728 

<-H0SE:    in     ACTION 

Action  on  by  assignee 5768-5770 

Suit    on    by    beneficial    equitable 

owner     5144 

Ijarceny    of    4442 

— estimation  of  value  or ..4443 

Lien  of  attachment  on '.  .6393 

Lien   of  execution   on 6501,   6502 

Delivery    to    officer    In    proceed- 
ing  on   Interrogatories 6504 

—how   payment   of   enforced. ..  .6508 
CHRISTIAN   SCIBNCB 
Laws     relative     to     practice     ot 
medicine  not  applicable  to....  161 8 
CHCRCHES      AND     CHURCH      PROP. 
BRTY 
Taxation    for    support    of    pro- 
hibited     Va.    Const.,    i    58 

Charter  not  to  be  granted  to, 

Va.  Const..  9  69 
Title   to  property  of. 

Va.    Const.,    {    59 
State     appropriations     to     pro- 
hibited     Va.   Const..    {    67 

Property    of    exempt    from    tax- 
ation    Va.  Const.,  i  183 

Glebe  lands,  appropriation  of. . . ,     36 

Charitable    donations     . .    37 

Gift    to,   not   to   fall    for   Insuffl- 

ctent  description    38 

Conveyances,    devises   and    dedi- 
cations to.  when  valid 38 

Trustees  of.  undefined  charitable 

trust   enures  to    38 

— appointment     39 

— legal  title   to  land  vested   in..     39 
— division  of,  disposition  of  prop- 
erty            40 

— books     .and      furniture,      how 

held    41 

— suits  by  and  against   42-44 

— real  estate,  quantity  may  hold.      43 
— personal   estate,   quantity   may 

hold    43 

— sale  or  mortgage  of  property, 

45,  4« 
— may   hold    title   to   cemetery..     59 
Property  applied    to  education..   686 
Ministration    to    sick,    not    prac- 
tice of  medicine 1613 

Property    of,    exempt    from    tax- 
ation         2172.    2301 

—Va.    Const.,    {183 
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Sec. 
CHURCHES   AND  CHURCH   PROP- 

ERTPY^"C<Mi» 
— gifts   to,   Inheritance   tax   on..22Y2 
DlBturbance    of    reUglous    wor- 
ship,    punishment     4B"5 

Carrying  dangerous  weapon  to.  .<o78 

Wilful    or    malicious    injury    to.  .4482 

CIDER  .,., 

Labelling    •■■■,■■; iJSI 

Manufacture  and  sale  of *6»8 

CIDER   VINEGAR 

Adulterated,  sale  or  manufacture 

of    1191 

—brand    •  "91 

"CMer  vinegar,"  construction  o' 
words     ll'» 

CIGARBftTBS  .  .,», 

Furnishing  to  minor 4»»» 

Opium,    use    of    In    manufacture 

prohibited     *696 

CIRCUITS  .    ^.^   . 

See    "Cirealt    Comwt^t    "a»«etal 
ClreaHs" 
CIRCUIT   COURT   OP   APPKAI.S 
See   "U«Ited    States   Cjmrts" 

Docketing    Judgments    of    «4«Z 

CIRCUIT        COURT       OP        HBSWBICO* 
COUNTY 
Payment  of  compensation  to  of- 
ficers of  Prison  Association  of 
Virginia  on  certincate  of  Judwe 

•f    "•»■< 

CIRCUIT     COURT      OP      LANCASTER 
COUNTY 
Letting  to  contract  terry  acrosn 

Curotoman    river    aosz 

CIRCUIT       COURT       OP       NORFOIjK 
COUNTY 
leasing  out  or  appointing  agent 
to  operate  ferries  across  Elisa- 
beth  river    *•<'' 

CIRCUIT  COURT  OP  CITY  OP  RICH- 

Morm  ,.,, 

Establishment     i J'lj 

Jurisdiction     •'•2» 

Rehioval    of    cases    to    or    fro™ 
other  courts   of  city   of   9'''h-,„„ 
mond     5»" 

Docket     ;?" 

— chancery  docket '"* 

Judge,    salary    »48* 

— Va.   Const.,   t    98    ■ 

—qualification  of  State  Account- 
ant  before  •••••  6»» 

—petition  to  for  seizure  and  de- 
struction of  forged  State 
bonds ;2«1S 

— approval  by  of  adjustment  of 
debt  due  State  Jj" 

Clerk,   salary    ■••• ..8486 

Sheriff  of  city  of  Richmond, 
qualification,    bond     ..2814 

jBrladlctloBi  powers  aad  proeedni* 

Relief  of  railroad  or  canal  cor- 
poration from  assessment  of 
taxes Va.  Const.,  S  18« 

Contested  primary  election  of 
United  States  senator  and  State 
offlcers     .■•• 1  "' 

Attorney  General  to  represwnt 
State  of  Virginia  In   .846 

Proceedings  In  for  re/o^jry  ,of 
fine  from  escheator  for  failure 
to  perform  duty   ;,■,;•  v;;  " 

Petition  by  person  entltlfld  to 
recover  proceeds  of  derelict  01 
escheated    property ■  •   B21 

Quallflcatlon  of  State  Account- 
ant    before    »»« 

Proceedings  before  for  recovery 
of  money  duo  literary  fund...  «08 


Set 

CIRCUIT  COURT  OP  CTTT  OP  lUCB- 
MOND— Cob. 

Commission  merchant,  appeals 
from,  refusal  or  revocation  of 
certificate  of   IM: 

Habeas  corpus  to  test  right  of 
Prison  Association  to  retain 
custody   of  minor   IK* 

Certification  by  of  accounts  of 
superintendent  of  peniten- 
tiary     »•" 

Motion  to  recover  from  clerlw, 
penalty  for  falling  to  remit 
State    funds    «•• 

Motion  for  Judgment  against  de- 
linquent treasurer  and  surety.JIJ! 

Enforcement    payment   of  debt 

due  State   *"' 

Proceedings  by  Auditor  agatnat 
officers,  etc.,  for  violation  ot 
revetiue  laws- •"*' 

Claims  against  the  Common- 
wealth      »" 

—Jury »»" 

—Judgment    "•••5!? 

— facts   certllled    »»' 

Petition  for  seUure  and  destnu- 
tlon  ol  forged  State  bonds...  HH 
■  Actions   and    motions  on  b«n«a 
of  treasurers   *"' 

Petition  bv  officer  claiming 
salary   withheld    for  debt  im 

State. ;}:' 

— procedure.  Judgment  •"• 

Proceeding  to  recover  monty 
forfeited  to  State  Corporation 
Commission    •"* 

— money  due  State  from  Internal 
Improvement     »'" 

Proceeding  to  recover  assfc- 
ment  against  insurance  com- 
pany, expense  of  Burean  m 
Insurance     '"' 

Suit  .  by     policyholders    to    en- 
force   lien    on    bonds  depoailM 
by  Insurance  companies.  S"*'',,.. 
anty  companies,  etc.   '*" 

Suit  by  Commissioner  of  Insur- 
ance to  administer  assets...-  «" 

Insurance    company,    "'''''''*V4*.4S« 

Suit  to"  enforce  penalty  against 
fire  Insurance  company  enter- 
ing Into  contract  to  Hi  pay  01 
agents    ••• JJJ; 

Trial   of   sanity   of  convict... ■■^>'" 

Criminal       proceedings     ■^•""'s^r, 
convicts    J 

— second        sentence.       P'***"'^.. 
Ings     •• *'" 

Special    term,    for    trial   of  co"-   ., 
vict    

Petition" "  of  surety  on  official 
bond  for  relief   '" 

Proceedings  for  change  of  """'..y 
of  person •  ■  ■  •- •"  , 

Commonwealths    cases »•"•  •" 

Cases   against   State  officers. 

— transfer  of  cases  to  ■■*" 

Jurisdiction     of     quo     warranto 

proceeding    Lill 

Office    Judgment,    when   '>**"''*'nj4 

final    

CIRCUIT  COURTS  . 

See  also  "City  Comls"!  ■**»*» 
ot  Cenrta"!  •«C.»rp«s«f» 
Coart"!  «C!o«rt»"»  "J"*^' 
and  titles  of  particular  «>»"»•„,. 

Establishment     •.•.■ 

In   citle»— Va.  Const.,  {{  »'.  W-  .,« 

Circuits    *" 

— Va.   Const.,   II  94,  95.  ,^ 

Court   docket    *^ 
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Sec 
CIRCUIT    COURTS — Cob. 

— criminal    cas»s    6245 

— chancery    cases    6246 

Of  county.  Jurisdiction  over  cities 

of    second   class    2896 

Applicatlcn  o(  that  oRicer  b« 
furnished  with  Acts  of  Assem- 
bly        372 

Mandamus  and  prohibition  to  by 

Supreme  Court  of  Appeals 6864 

Terais  ■■<   Sesnlona. 
Terms,       commencement,       num- 
ber      5893 

— Va.  Const.,  }  97. 

Special     terms,    when,    how,     by 

whom    appointed    6894 

— adjournment    5895,    6896 

— cases   tried  at    6896 

— presiding  Judge    5896 

Death 'of  judge,  when  not  to  end 

term     6902 

Adjournment    5959 

— from  day  to  day 5970 

Place    of    holding    6964 

— change    of    5965-B968 

— acts  at  other  places  confirmed. 5969 
— not    to    cause    discontinuance.  .5971 
Continuance    of    cause,    not    de- 
termined  without   order   for... 6972 
Knding  dgring  trial,   trial   to   go 

on    until   concluded 5973 

Grand   Juries,   regular  at 4851 

— special     4851 

County   treasurer   to   attend 2774 

niTicer   altci.ding    6963 

Clerk«  aiMl  Otker  OflHecnt. 

Clerk,   election    124 

— term     124 

^-clerk's     office,     where     to     be 

kept       S385 

when  to  be  kept  open 3388 

— allowances    in    cities    of    first 

class     5908 

— General   Axsembty   may   confer 
power  on  to  probate  wills  and 
appoint  fiduciaries — Va.  Const., 
(  lot. 
— appointment  of  curator.  .5248.   5249 
— appointment    of    executor,    ad- 
ministrator   and    appraisers..  .5249 
— filing    papers    relating    to    ap- 
pointment   of    orchard    Inspec- 
tor       896 

—  — annual  report.  Board  o' 
Charities    and    Corrections 1899 

—  -  —certificate  of  qualification 
and   bond   of   sheriff 2X14 

— drawing    Jury    5992 

summoning 5993,  6994 

—Judgment   docket    6461-6464 

— abstracts  of  Judgmnntfl  to 
clerks  of  corporation  coarts, 

6461,  64itS 

payment    certified    to 6464 

— to  send  copy  of  order  chang- 
ing  cammencement  of  terms  of 
court    to    clerk    of    House    of 

Delegates    6893 

— petition    for    establishment    of 

drainage    district,    filing 173)> 

^when  land  is  in  two  or  more 

counties    17.19 

approval   of   bond    1738 

process     17X8 

report  of  reviewers,  filing..  1766 

potlce  of  order  to  con- 
tribute      1756 

drainage    record    '..1758 

— publication  of  notice  of  elec- 
tion for  issuance  of  school 
bondii    7(9 

—  ^.compensation    769 


Sec. 
CIRCUIT    COURTS — Con. 

— qualification      of     city     school 

trustee    before    786 

— oath   before  ol   member.   State 

board    of   embalming    1718 

— recordation,  certificate  of  oath 

of  assessor  of   land    2241 

petition,    order,    maps,    etc., 

in       proceeding      to      establish 

drainage   district    -.  .17i8 

report      of      boundaries     of 

school   districts   in   cities 71< 

— special    term,    notifying    Com- 

monwiilth'B    attorney,    shcriR. 

sergeant,  af  appointment  of... 6894 

posting   order    6894 

process     6S94 

to    enter    warrant   adjouro- 

Inr    6896 

— to  certify  delinquent  tax  list.. 2417 

/ preservation    of    2417 

—probate  of  will  by 6247,  6249 

Va.  Const.,  I  101. 

of     copy     of     will     proved 

without    State     6261 

—  — order    book    5249 

process     summoning     inter- 
ested   persons    6263 

order    of    publication    6265 

guardian    ad    litem    for    in- 
fant  or    Insane    person S26S 

appeal    from   order   on   pro- 

"xao     6249 

bill  In  equity  to  Impeach  or 

establish    will     6299-6261 

SherlR,   attending   court 696* 

— fee  for,  payment   3508 

deputy    350.1 

— Crier,        appointment,         bond, 
duties     2821 

Jndge. 

Election,  qualification,  term — Va. 
Const.,  {  96. 

Sa'ary •  • 3466 

— Va.  Const,  {   103. 

— Increase,   by  city   3409 

—  — '>y   county    3470 

M"eaKe     3467 

Vacancies    sggjt 

For    new    circuit sgg* 

At   special    terms 589< 

Residence    b897,   6977 

Power  to  hold  courts  other  than 

their  own    s89ii 

— P»y    tit* 

— Va.  Ctnst.,  i  97. 

Member   of   special   court   of  ap- 

PP«-ilB     !,g73 

pay      i;i;7|i 

—Va.  Const.,  I  89.  

Not    to    practice    law 5971, 

— Va.  Const.,  t   105. 

Not    to    hold   other  oRlce 697C 

— Va.   Const..    I    106. 

Fixing  terms,  adjournment,  et«..  589> 

Powers  during  recess    689 j 

Absence,   other  Judges   to   act...589y 
Pro  tempore  for  Judges  dlsquali- 

ned    to   act    6899 

— appointment,    oath,    powers. ..  .5900 

—compensation,    mileage    590) 

oeath     when   term   not  to  end... 6902 
Changing  place  of  holding  court. 59ff.> 

Removal  to  vacate  office 5977 

When    to  qualify    niii 

—failure    vacates    office !!"s97ii 

Interested  in  case,  where  action 

brought .     6019 

Abatement    of   nuisance i'lSJo 

Appeal   from  decision  of  orchard 

inspector    .^n 

Appointment,     assessor    of" 'land 

tor    taxation    jjjj 
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Sec. 
CIR<'i:iT    COURTS— C«B. 

— of    attorney    to   examine    title 
to    real     estate    purchased    by 

county   or    school   board 2*09 

— compensation     270* 

— appeal   to   from  disapproval  of 

title     270» 

— of   substitute    civil   and   police 

Justice    SlOl 

.  — of  Auditor  for  accounts  of  of- 
ficers      2766 

— of  successor  to  comraissioner  of 

revenue     2Slb 

— of   board   of  drainage   commls- 

Blo.iors     1769 

— of  delinquent  tax  collector 2421 

— of  commissioner  to  vote  In 
meeting  of  supervisors  In  case 

of  tie    2718 

—of   coroners    281b 

— of   electoral    board   for  city   of 

seconi    diss    2897 

— of  jury  commissioners   6986 

certificate  for  payment  of..B986 

Jury  drawn   In   presence  of. 6992 

order  for  greater  number  of 

Jurors     6993 

— of  local  board  of  review 2226 

— of   orchard   Inspector 896 

— of  receiver  for  co-operative 
life  insurance  company  or  caS' 

ualty    company    4261 

— of  surveyor,  land  sold  for  de- 
linquent taxes    2480,   2481 

— of    member    of    school    trustee 

electoral    board    629 

—of  trial  justices   4988 

Appraisal  of  value  of  stock, 
stockholder     dissenting     from 

consolidation    3822 

Approval  of  bond  of  person  ob- 
taining dead  bodies  from  an- 
atomical   board    1734 

Approval  of  investment  by  su- 
pervisors,    sinking     fund     for 

road   bonds    2118 

Approval  of  appointment  of  of- 
ficers of  Society  for  Preven- 
tion of  Cruelty   to   Animals. .  .4566 

— record     4666 

— bond    4665 

Approval  of  loan  for  erection  of 

public  buildings  by  county 2738 

— order    for    election 2739 

Automobiles,  seizure  and  sale  of 

for  violations  of  law 2146,  2147 

Hay   issue   t>roce8a  for  arrest  of 

person     4823 

— when    to    Issue,    how    directed 

and   returned    4824 

Allowance  of  ball 4829-48!IT 

Bond   of  depository   before 734 

To  cause  treatment  prescribed  by 
crop   pest  commissioners  to  be 

executed    877 

To  set  crimtnal  cases  for  trial.. 4967 
Charging   grand    Jury    with    ref- 
,     erence     to     discounting     war- 
rants        684 

— school    officer   having   Interest 

In  contracts   $84 

— relative    to    annual    statement 

of  school   boards 751 

— with    respect    to    violations    of 

pure   food  laws   iijo 

— violations  of  tobacco  laws 1399 

— violations  of  revenue  laws. 

2356-2357 
— to    examine    books    of    assess- 
ment  of  taxes    2397 

— regarding  statements  by 
board   of  supervisors 2768 


flRClIT   COVRTS— Cea. 

Putting  Jail  prisoners  on  State 
convict    road   force   SIT' 

—chain-gang   or   public  works.  .!tiS 

— appeal   of   prisoner  247: 

Canvass  of  votes,  election  on 
bond  issue  by  town,  filed  with.2T4) 

Certificate  of  returns,  election 
for  removal  of  county  court- 
house, filed  with  I'il 

Kxtenslon  of  time  for  report  and 
survey  by  reviewers  in  pro- 
ceeding to  establish  drainage 
district     l*5( 

Petition  to  have  person  declared 
feeble-minded 1078,  lt7>,  1«s; 

— committee,    guardian   Mh 

— commitment    1H» 

— order     IMl 

— when    to   direct    l»s. 

Order  for  sale  of  property,  pro- 
ceeding for  enforcement  of 
forfeiture    SMJ.  JJTT 

L,iabl1ity  for  failure  to  requir* 
bond   of   guardian   93U 

r-roceedlnga  tu  test  legality  of 
detention  of  person  adjudged 
insane     UU 

Search  warrant  for  violations  of 
prohibition    law    «l: 

Warrant  for  arrest  of  person 
bringing  ardent  spirits  into 
State     ««» 

Hearing  petition  to  reopen  coal 
mine    closed    by    Inspector 1IT» 

Marriage,  when  to  issue  licenst 
for    H» 

— when  to  authorise  issue  of 
license  to  minor  Mil 

— authorizinE  minister  to  cele- 
brate    ...7. JI7» 

—  ^-other  person   tW 

Trial  of  charges  against  orcbaid 

Inspector    Ml 

Oath    of   division   superintendent 

of   schools    before    tH 

Special  police  for  counties,  ap- 
pointment     iW 

— removal    4JII 

— for  watering  place,  university, 
college,  manufacturing  plant 

4M4,  4IM 
Qualification  of  city  scbool  trus- 
tee   before    7M 

— of  district,  county,  city. 
town    officers    MM 

—  —certificate  of  tOt 

— of  civil   and   police  Justice.... JM' 
Quarantine  of  prisoner  In  Jan..»« 

Tlemoval  of  coroner  JI15 

—of    commissioner   ol   revenue.. JIU 
— of  office  of  county  treasurer.  .!"< 

— of  deputies   to  offices  "•' 

— of  special   police   I'M 

Ertry  that  city  has  atUlned  ten 

thousand   or   more  of  popnia- 
tion    an 

— certificate  of  Secretary  of  the 
Commonwealth    »" 

— appeals    MU 

liule  against  clerk  for  falling  to 
furnish  list  of  conveyances  to 
Auditor,    etc    JK* 

Proceedings  before  to  sell  or  ex- 
change schdol  property  «' 

Copy  of  order  changing  deposi- 
tory of  school  funds  djUvered 
to    ;J1 

Sale  of  property  for  dellnqnest 
town    taxes    J"' 

Delinquent   tax   list  certified  to.24II 

List  of  delinquent  lands,  cor- 
rectlon   of  errors  In "'' 
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Sec. 
ClRCriT    COURTS— Com. 

AdJUHlmeiit  of  Judgment  against 

treasurer,    approval    2737 

— entry   of   order    27S. 

Reqiilrtntj;  treasurer  to  give  new 

bond    27T7 

Turnpikp,  repairs,  proceedings  to 

compel    4078-4082 

To  nil  vacancies  on  board  of  re- 
viewers in  proceeding  to  es- 
tablish   drainage   district 17SS 

— appointment  guardian  for  in- 
fant   or    Insane    person 1741 

Filling  vacancy  in  town  council. SOOS 
JartodletloB,  PoTrers,  and  Pvoecdar*. 

Ocneral    jurisdiction    6890,    6051 

Of  county  courts  vested  In 6891 

Transfer     of     proceedings     from 

county    courts    5892 

Special    terms    5898 

Concurr-jnt       Jurisdiction       with 

corporation    courts    5910,    5911 

— Va.  Const.,  i  98. 

Over  rivers,  water  courses,  bays.596t 

Criminal    jurisdiction    of 4898 

Over  waters  adjacent  to  coun- 
ties  321S 

Concurrent  jurisdictidn  of  mis- 
demeanors   wltll    Justice^ 4987 

Exclusive    Jurisdlntlon    of    cases 

arising  under  problbitlon  law.4C14 
Change     of     venue     In     criminal 

case    4914-4916 

Violations    of    law     relating     to 

separate       railroad      cars      for 

white  and   colored   passengers. 39S9 

Offences    against    game    laws.... 3345 

Punishment    of     person     placing 

child     in     home     for     gain     or 

without   due  Inquiry    1934 

Prosecution   of   husband   or   par- 
ent    deserting     or     failing     to 
support   wife  or  child...  .1937-1944 
Prosecutions      for      violation      of 

mining   law    1886 

Criminal       proceedings      against 

convicts     5053 

.  Abatement    of     wharf,     pier,     or 

bulkhead    1997 

— of    nuisance    1620 

Caveats,  trial  of 447-460 

Proceeding      for       adoption       of 

child     6333 

Trespassing  animals  of  non- 
resident, order  of  sale  of 3544 

Petition  for  audit  of  accounts  of 

ofric^rs     2756 

To  provide  for  additional  Jus- 
tices of  the  peace  and  consta- 
bles      .• 128 

Of   city,  allowance  to  constables, 

sergeants  and   policemen 3611 

Allowance    to    counsel    appointed 

to   defend   poor   person 3518 

Approval  of  investment  by  su- 
pervisors,    sinking     fund     for 

road    bonds    2118 

Attachments     6380 

- — Injunctions,    receivers    6389 

— for    rent    6417 

Automobiles,  seizure  and  sale  of 

for  violations  of  law 8146,  2147 

Allowance  of  bail 4889-4832,   4837 

— procedure    4834 

— increase    4S33.    4836 

— new    sureties    4836 

-  -when    arrested    out    of    county 
,       in     which     offence     was     com- 
mitted      4837 

— person  convicted  before  Jus- 
tice     4tg9 

Bond  of  depository  given   before  7S4 


Sec. 
«*IKCITIT    COURTS— Con. 

—  Of  assessor  of  land  for  taxa- 
tion     2241 

Order  requiring  new  or  addi- 
tional   bond    by   officer 280 

Proceeding  to  enforce  construc- 
tion of  cattle  guards  by  rail- 
road     SslSO 

Forfeiture     and     destruction     of 

adulterated    candy    1 193 

Suit    to   vacate   cemetery 68 

Census,   of   town,   etc 2973-2976 

—of   city    2976 

Certiorari     .• 606S 

Relinquishment    «f    citizenship...      6S 
Petition  for  releise  of  child  from 

operation   of  child   labor  law..  1816 
Delinquent      children,      appoint- 
ment of  probation  officers  for. 1912 
— delivery  of  children   to   proba- 
tion   officer    1913 

— report,    proceedings    1913 

Orders  as  to  custody  of  children. 

when   parents  separated.  .5327-5339 
Incorporation    of    town,    petition 
for    2881,    2883 

—  pub<lcation,    posting    2881 

—  board  of  supervisors  as  par- 
ties     288S 

— order    Incorporating,    costs, 

2881,  2883 

— name    of    2881 

— election     .-.2882 

— appeal     2884 

— charters    not    affected    by 2886 

— adjustment  of  debt  when  town 

becomes  city  of  second  class.. 2903 
— expense  of,  proportion  borne  by 

city    of    second    class 2904 

Annexation    of    territory    to    city 

or    town,    petition    2966 

— notice  of  motion,  service,  pub- 
lication      2967 

— hearing     2958 

— what   Judge   to   preside 2958 

— ord«-     1968 

— consolidation   of   causes    2958 

— appeal     2961 

order  on 2962 

Confirmation  of  ordinance  con- 
tracting corporate  limits 2970 

— order     2971 

Correction  of  map  of  segregated 
*  districts  In  cities  and  towns.  .3048 
Proceeding   by   city  or   town    for 
leave    to    erect    dam    In    water 

course     3064-8060 

— application,  notice,  publica- 
tion      ; 3064 

— defense     3065 

— appointment  of  commission- 
ers      3066 

report  to  court   3057 

— hearing,    leave    3058 

—  — restrictions     3059 

— appeal    3060 

Bond    Issue   by   city  or  town. 

3082-30V 

— copy  of  ordinance   3082 

— order  for  election    3083 

following    election     3088 

Estnbllshment  of  boundaries  of 
village        or        unincorporated 

communlt.v     8549 

— petition,    order    S5K0 

— costs  8661 

Violation    of   rules   of   crop   pest 

commissioners     871 

Proceedings  to  enforce  treat- 
ment  prescribed  by  State  crop 

pest    commissioners    877 

Commissioner  la  chancery,  ap- 
pointment     6178 
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— conUrmtDK  or  rejecting  report. 617» 

— publication  of  notice  to  tak<> 
account     '^f? 

■  —instructions    to    *1»2 

Commtasionar  of  revenue, 
f hanse   In    district   of 2252 

Suit  by  Cormmonwealth  to  repeal 
grant    486,   487,   488 

Condemnation    proceedings    4361 

Confederate  monuments,  autlior* 
ity  to  «rect   2741 

Coroner's  Inquest,  inquisition, 
testimony  and  recogntzanceii 
returned  to  court   4812 

Cnurtliouse,  mandamus  tu  com- 
pel  repair   of    ..2861 

Disputed        boundary        between 
counties,   appointment   of  com-  ' 
mls^lonars    to    s'sttle 2685 

— p'at,  8'irvey,  report,  recorda- 
tion,   compensation     26S,< 

Approval  of  division  of  church 
property    40 

— proceeding  to  sell  or  mort- 
gage     4S,    46 

To  cause  flshways  to  be  con- 
structed and  maintained  in 
•lams     8192 

— reports  to  of  Inspection 3193 

Dams,  application  for  leave  to 
erect    3682 

— appointment  of  commissioners, 

3684.  3587 

— leave  refused  or  granted, 
terms     3588 

Motion  by  officer  against  depu- 
ty for  default    • 2838 

Suit   for   divorce    5105 

-^to  annul   or  affirm   marriage.  .5105 

Proceeding  for  release  of  dower 
of    insane   wife    5346.    5347 

— curtesy  of  insane  husband, 

6346,   5347 

Rstablishment  of  drainage  dis- 
trict     1727,    1789 

— Detltion  to  issue  additional 
bonds     1777 

Proceedings  to  drain  lands 
through    lands   of   another, 

5293-529T 

Elections,  change  of  election 
districts     144 

— 'lestruction  of  poll  books  and 
ballots     ISl 

— orimary,  enforcing  law  re- 
lating   to    224 

— contested    267,   268 

orimary    247 

— special  for  issue  of  school 
bonds     769 

— for  establishment  tuberculosis 
sanatorium    1507 

— issue  of  bonds   for  roads 2110 

— order  reaulrine  supervisors  to 
proceed    with    bond    Issue 2114 

contested  election    2116 

—  — order    2116 

■ — for     bond     issue     by     county, 

erection    public    buildings,    re- 
port   of   commissioners    to 2'3') 

order    authorising    issue 2739 

— removal  of  coiirthoiise,'  peti- 
tion      2746 

writ  of  election   2746 

how  held  and  conducted 2746 

certificate  to  court  of  com- 
pletion   of   building    2747 

—  — publication,    posting    2747 

—  — order  directing  court  to  be 
held    in    new    location    2747 

certificate   of  Judge 2762 

• —   — contests    2764 
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— on  bond  Issue  ly  town  to  raise 
funds  for  removal  of  county 
courthouse,    petition    2749 

writ  of  election  2749 

—  — posting    2749 

how  held  and  conducted... 2749 

—  certificate    2749 

— on  proposed  change  of  govern- 
ment by  cities  and  towns 2920 

Escheats,      petition      for     relief 

against     497-499 

— fining  juror  for  failing  to  at- 
tend   inquest    495 

Bill  to  subject  escheated  land  to 

decedent's   debts SK-C* 

Kxecutlon,    motion    to    quash.... 1499 
To    prescribe    terms    and    condi- 
tions upon  which  school  prop- 
erty     shall      vest      In     school 

boards    (4i 

Proceeding    to   sell    or   exchange 

school   praperty    (41 

Proceedings  for  recovery  of 
money     paid     on     void    school 

contract     iiS 

Petition  to  have  person  declared 
feeble-minded.  1Q78,  1079,  1089,  108i 

— committee,    guardian    108« 

^-comraitmeat     198J 

— order    IMl 

— when    to   direct    19M 

Approval   of   fees   of  <>ounsel  for 

county    school    board (4S 

Fixing  fees  for  keeping  person 
In  Jail  or  live  stock  levied  on.34S( 

Quashing    officers'    fee    bill UH 

lawful    fence,    declaring    stream 

or  canal  to  be   SS(i 

— petition,   order    »il 

— revocation   of  order   Jill 

Ferry    proprietor,    bond   of 2941 

— failure    to    give,    procedure 2941 

Granting  leave  to  ferry  from  Ac- 
comac      or      Northampton      to 

Norfolk     »4I 

— proceeding  to  establish  ferry. 

2055-t«S7 

— forfeiture  of   2959,  IH« 

changing  order  as   to J»«l 

Ferriage,  Increaaing  or  decreas- 
ing rates  of   29S» 

Fine,    proceeding   to    recover J544 

— against  ofTlcer  failing  to  col- 
lect  or  account  for 2646,  i5i< 

— petition    for   remission   of ti:» 

notice  of   «79 

procedure.. 2671,  2572,  257J,  2574 

certlficat-e 2569,  25i2.  2574 

• entry  on  order  book 25J1 

Release  of  prisoner  confined  for 

failure  to  pay  fine  and  costs.. 49S3 
Forfeitures,    enforcement    of.  ' 

ISM-Jt77 
— of   charter  of   corporation  for 

misuse  or  non-use    >U1 

Fugitive  from  Justice,  extradi- 
tion of    696I.  WU 

Orand   Jury,   selection    4U1 

— terms  for   4*51 

— when   8pe(!ial  grand  Jury  may 

be   ordered    48H 

— how  deficiency  supplied   4lS5 

— selection   of  foreman,  oath, 

4856.  4ts: 

— charge  to    4«M 

— imposing  line  on  olficer  fall- 
ing tu  summon  or  Juror  fail- 
ing  to  attend    4M! 

Ouardlans,     appointment. .  .631i-S)ll 

•^powers   over    51M 

— sale  of  t>ersonal  estate ..  5321,  Utt 
— sale  of  real  estate tUt 
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Habeas   corpus    5845-5881 

— to  Uet  leealtty  of  detention  of 

alle^ad   lunatic,    inebriate,    etc.  1029 
flettfnK      aside      homestead      for 

widow  and  children 6i>X7 

-sale    6548 

Inebriates,    drug    addicts,    report 

to   of   commitment    of 1074 

— committee    •• .  •  .1074 

—report,    release    1074 

IVoowdln^r  for   surrender  or   re- 
newal of  lease  by  or  on  behalf 
of  infant  or   insane   person. ..  .6334 
—for  sale  or  lease  of  real  estate 

of    5335-3347 

—to  transfer  property  of  out  of 

State     5350-5856 

—trust   estates    5351-t3&6 

To  dispose   of   infant   of  convict 

motbe--     5008 

Injunctions     8318 

—against  railroad  for  violation 
of  law  relating  to  transporta- 
tion   of    ll/e    stock 4008 

—against  nuisance  ander  prohi- 
bition   law    4030 

Interpleader     3J52 

— sals  of  property  p<>nding.615j,  bUj" 
Intoxicating  liquors,  revoking  or 
suspending     license     of     physi- 
'^lan       for       unlawfully       pre- 
scribing      4598 

— issuing  license   to  druggist, 

4599,   4600 

'^ to    hospitals     4C01 

• to  laboratories   4601 

to  hotels    4602 

to   manufacture   alcohol. ..  .4600 

bonds    required    4002,   4603 

— exclusive    Jurisdictlcn     4614 

— ^abatement  of  nuisance,  clos- 
ing room,    building,  etc..    ....  .46ii2 

bond  of  owner   4622 

suit  to  abate   4630 

injunction    4680 

penalty  for  contempt 4630 

— when   bond  required  of  person 

<-*nvicted     454S 

— seisure  of  vehicle  and  arrest  of 
Person        tnansvorllng       :ird>!iit 

•pirits,  bail,   release    4657 

order   of   ts  le    468* 

how   proceeds  disposed   of..46M 

ardent    spirits    destroyed. .  .4658 

— persons   convicted   of   violaition 

of  put  to  work  on  road 4669 

Trial,  of  issue  out  of  chancery.  .6246 

—of    issues     6247 

— Inauiry   of  damages    6247,   6249 

JaiL  mandamus  to  compel  erec- 
tion or  repair 2865,  2866 

— adoption  of  Jail  of  another 
county  or  city    28V2 

—  — Prisoner    conveyed    to 28iS 

return    of  2874 

— to  allow  compensation  to  guard 

for   jail    4954 

—  — how   paid    4965 

— appointment  of  Jail  physician. 4956 

— compensation    for    4956 

— to     direct     Jailor     to     provide 

prisoner   with    clothing,    medi- 
cine,   etc 4956 

To  allow  compensation  for  an- 
alysis of  poison  in  criminal 
case     4956 

To     cause     land     books     to     be 

bound     59W 

Land  grants,  correction  of  error, 

475,  476 
— trial   of   caveat 447-450 
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— recording  plat  for  one  In  pos- 
session        45" 

— providing    books    for    entry    of 

plats     439 

When    to    require    clei  k    (o    take 

charge  of  law  library   373 

R;iles  for  government  of  law  li- 
brary     373,    374 

Proceeding  against  person  doing 

business    witliout    license 2369 

Debt,  action  of  for  recovery  of 
penalty  for  violation  of  li- 
cense  or   revenue   laws 2395 

Revocation    of    license 237S 

Certificate   for  obtaining  license, 

when   given    2378 

— when    license    assigned 2377 

License  for  sale  of  soft  drinks.  .4665 

— rev.->caM->'i   of    46(.S 

License  to  catch  fish  for  manu- 
facture   into    oil    or    ft-rtiiizer, 

certificate     3186 

— application    for    3186 

—  -^-how   contested    3188 

— Issuance    of   certificate 3188 

— license    3167,   3168,  3189 

— transfer  of    3189 

License    tu    manufacture    oil    or 

manure  from  fish   3185 

— appllcatlott  for,  how  con- 
tested     8188 

— Issuance    of    certificate 3188 

— license    3186,   3189 

transfer  of  3189 

Granting  license  to  commissioner 

of  revenue    2363 

Order   to   mark   lien   satisfied   on 

record 6456 

Magisterial  districts,  rearrange- 
ment, or  change  in  number  of, 

2688.  2693 

Mandamus     6053 

— to  establish  roads  and  bridges 

between   counties    1992 

— to  compel  erection  or  repair  of 

Jail  or  courthouse    2865.  2866 

— to  enforce  compliancp  with  law 
relating  to  franchises  granted 

by  cities  and  towns   3023 

Marriage,     authorising    minister 

to  celebrate    5079 

— authorising  other  person 5080 

Master    and    apprentice 5298-5311 

Mill,    exemptioB    from    grindin'g 

other  grain  than  wheat 3S9S 

Petition     to     reopen     coal    mine 

closed   by   inspector    1870 

Proceeding  to  abate  nuisance. .  .162v 
Proceedings  for  change  of  name 

o(    person    5983 

Oath  before,  of  division  superin- 
tendent  of  schools    625 

— board  of  veterinary  exam- 
iners      1275 

OfBce    judgment,    when    becomes 

final     6134 

Officers,   proceeding   for   removal 

of     2706.     2706 

— proceeding  against  for  illegal 
Interest   in  contract  with  city. 2708 

—  . — with  county 2707 

— compeni^ation  in  criminal  cases 

unprovided    for    4lt6(i 

— certificate      of     allowance     of 

fees      4961-«6J 

Orchard        Inspector,        charges 

against    , 902 

— ratifying  action  of  supervisors 

putting  law  into  effect 904 

Certificate  to  Auditor  for  pay- 
ment of  cost  and  expenses  of 
exocuting  oyster   laws    3268 
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— approval   of   police   designated 

by  inspector   S276 

Pension,      application,      hearlnir 

on    26S6 

— certiflcate   to  Auditor 26S6 

— entry  on  minute  book Z6S6 

— appointment  of  pension  com- 
missioners     2657 

report  by Z«57 

— rule  agralnst   pensioner    ...     .2667 
— certltlcate  to  Auditor  of  death 

or  removal   2657 

— local  levy  for,  committee, 

2664.  2665 
— report  of   committee, 

2664,   2666,   26«b 

— order  for  payment  from 2664 

— certiflcate  for  artlflclal  limb.. 2668 
Physician,     proceeding     to     test 

rigrht  to  practice   161 4 

Pilots,  violations  of  law  relating 

.    to     3621 

— certiflcate  to  applicant  for  ex- 
amination      3615 

i'oor    persons,    relief   to 2801 

Process    returned    to ;!S25 

Prohibition     (032 

Quallflcatlon  of  city  school  trus- 
tee before  786 

— of  board  of  medical  exam- 
iners  1610 

— ol   district,  county,   city,   town 

officers    Z696 

penalty  of  bond  .2698 

— of  civil  and  police  Justice  be- 
fore      soy* 

Of  substitute   3101 

— of   oyster   inspector    8219 

— entry   in   order  book 2696 

Quo   warranto    6842-5847,    6062 

Discharge  of  person  comroltt'-.d 
to    Jail    for     failure    to    give 

recognizance    4794 

Records,  transcribing  and  re- 
binding    5980-5982 

— faith      given      to      transcribed 

records  6980 

Proceeding  to  prove  lost  records. 

6203.   6204 
Order  compelling  supei*vlsors  to 
Issue     bonds     for     roads     foi 

magisterial   district    2124 

Order  book,  entry  In,  approval 
of  loans  of   sinking   fund   for 

retirement   of   road   bonds 2 lid 

— quallflcatlon   of    officer    2696 

— permission   to  carry  concealed 

weapon    4634 

— appointment  of  Jury  commis- 
sioners      5986 

Regulations  for  crossing  high- 
way by  tramway  or  rail- 
road    2006,  2007.  2009 

Proceeding  for  recovery   of  rent 

not  payable  in  money   6529 

Removal  of  causes,  motion  for.. 6175 
— when  Improper  for  Judge  to  try 

case    6176 

Public       road,       permission       to 

change    line    of    4731 

Receiver,  appointment  of  for  co- 
operative life  Insurance  com- 
pany or  casualty  company 4261 

— for    estate    of    Infant    married 

woman     6tS6 

suit   to  sell   51S7 

Reports  to.  by  Auditor  whetht-r 
treasurer      has     settled      with 

State       2201 

— of  clerk  or  other  officer  wno 
has  failed    to   settle    2201 
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— of  malfeasance,  etc..  of  boards 
of  review  and   tax  ofllcera Ills 

--conflrmatlon.  treasurer's  re- 
port, delinquent  tax  sale 24)t 

—correction     24T1 

— by  clerks,  flnes  reported  Dt 
Justices     2SS1 

- -uy   sherlR.   prisoners  In  JalI..2*Ti 

Approval  and  ratlflcatlon  of  sale 
of  county   property    ilU 

Proceeding  for  sale  of  fee  slmpl« 
on  bill  by  life  tenant  against 
remainderman     SKI 

— by  remainderman  against  llle 
tenant    SUl 

Petition  to  sell  personal  proy- 
erty  to  enforce  Hen  ««« 

— defense    (lit 

— appeal      (4SI 

Scire  facias  on  Judgment  uf 
Justice    f til 

Transfer  of  stock  and  certia- 
cates  to  foreign  personal  rep- 
resentative      SKS 

Petition  of  surety  on  offlcer"» 
bond,  to  be  relieved  JT*I 

Proceeding  by  Commonwealth's 
attorney  on  allowance  of 
illegal   claim   by  supervisors,  .tlif 

Suspension  of  clerk  or  other 
officer  for  failing  to  settle  wttli 
State    ittl 

— rule  against    iMl 

— appointment  of  person  to  per- 
lorm  duties  of   I»i 

Correction  of  list  of  paid  poll 
taxes    Ill 

~Va.  Const.,  S  38 

Correction  of  erroneous  assen- 
ment  of  taxes. 

^227.   223G.   2237.   2240,  2248.  2S>S-t»l 

Assessment  of  minerals,  dls- 
as:reement  between  assessor 
and  commissioner  of  reveuut. 
referred   to    tJl' 

To  certify  account  of  assessor.. >Iti 

Petition  against  person  Bllnf 
false  list  of  property  for  t»x- 
atiou     Hl« 

— ^Judgment    U2S 

—  — satisfaction  of  in» 

'     Delinquent  tax  list  certified  to..241T 

Garnishment  for   taxes 2444-2441 

Apportionment     of    taxes    when 

property   partltlonea    1449 

I'roseeding    to    forfeit    land   for 

failure  to  put  on  land  book..!4Si 
Petition   to  ascertain   delinquent 

taxes  on  real  estate  14i( 

Sale    of  property   for  delinqnesi 

town  taxes  24$T 

Sale    of    delinquent    land,   relief 

against      24T4 

— application  for  deed  UK 

—  — compelling   execution  of. ..J**' 

to  heirs  or  assigns. .  .2414.  14M 

— purchased    by    State.   conUrmS- 

tlon    of    24l> 

— application  to  redeem  part  or.!4M 

— report   of  survey    24»> 

— <lerd    ordered     2** 

— contest   of  application  of  pnr- 

chaser    2495.  24»« 

Suit  to  supply  records  or  paper* 

forming  links  in  title  4M-4n 

Proceeding      to      establish     ton 

bridge  rates    JW 

Tobacco     warehouse,     establlsk- 

ment    l'<» 

Ratlflcatlon  of  adoption  of  pro- 
visions of  law  relative  to  dl«- 
eased  cedar  trees  W 
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Treasurer,  suspension   2201 

— appointment  of  person  to  per- 
form   duties   of 2201 

— bond,   examination' of 2777 

— statement  required  of 2785 

— motion  against,  failingr  to  pay 

warrant    '. 2787 

— discharge,   after   expiration   of 

term    2792 

Tunipil<e.  placing  road  aban- 
doned by  turnpike  company 
under     control     of     board     ol 

supervisors    407 1 

^-order  on  completion  of  road  or 

section    ttiereof    407Y 

— appointment   of   freeholder. ..  .4077 

report  of  4077 

— toll,  proceeding  to  obtain  per- 
mission   to   charge    4077 

— opening    road     to     public     for 

failure  to  complete   4077 

— repairs,  proceeding  to  compel. 4078 

— appointment    of    viewers 4078 

— procedure     4078-4082 

— costs    4078,   4082 

— viewers.  Inspection  of  repairs. 4082 
—    — appeal    to    court    from    re- 
port     4078.   4082 

• — compelling    repair    of    portion 

within   half  mile  of  city 4089 

— changes  In  alignment  of 4090 

— proceeding  to  recover  for- 
feiture     for     receiving      more 

than  lawful  toll 4087 

Proceeding  to  sell  land  and 
buildings  of  tuberculosis  sana- 
torium      IBtO 

— to  restrain  tuberculosis  patient 

from  injuring  health  of  others.  151$ 
Vacancies  in   offices   filled   by, 

136,  188,  129 

— In   city   council    •...298.1 

— In    towp    council    tons 

Warrants,  when  to  be  presented 

to    treasurer    2783 

• — Removed    from    Justice 6017 

— how  tried    6017.   «01« 

—appeals  from  justices, 

6019.    6027,   6037,    603y 
Water      course,      clearing      ob- 
structions  from    357!! 

To    grant    permission    to    carry 

concealed  weapon    4634 

Weights  and  measures,  applica- 
tion   for    1467 

— keeping    .      i4«8.    146* 

—appointment,  sealer  of  weights 

and  measures   1469 

Wharf  at  county  landing,  pe- 
tition   to   erect    1998 

— regulation   of   1999 

— revocation   of  privilege    1999 

Probate   of  wills ...  ii247 

— copy    of    will    proved    out    of 

State     S2St 

— compelling  production  of  will, 

6350.    5257 
—summoning  persons  Interested, 

626X  6254 

— order   of   publication    6265 

■ — guardian    ad    litem    for    infant 

or    Insane    person    S35K 

— hearing   motion    6256 

— requiring       all       testamentary 

papers  to  be  produced 5257 

— Jury    trial    6257.    6ZKB 

. — order     5267 

— effect   of  judgment    6258 
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—ex  parte  probate   6259 

— suit  to  establish  or  impeach 
will      6259-6261 

Compelling  attendance  or  wit- 
ness     6220 

Writings  admitted  to  recora  by 
on  acknowledgment  or  proof 
of   signature    6204 

— on  certificate  of  acknowleug- 
ment     5206-5208 

— on  certiflcate  of  proof  by  wit- 
nesses     6205 

—copy,  when  original  lost  5212 

Appeals  aad  icaioTals 

Jurisdiction    5890 

Assesiiment  of  damages  by  coast 
survey    23-26 

— to  abutting  owner  when  street 
graded    S038 

Violations  of  automobile  law. . .  .2146 

Proceedings  under  law  relating 
to  cruelty  to  animals    4662 

From  refusal  of  Board  of  Chari- 
ties and  Corrections  to  license 
private  Institution  for  care  of 
feeble-minded   1903 

From  order  Board  of  Health 
relative  to  water  supply 1792 

From  Board  of  Gmbalmtng,  re- 
fusal to  renew  license  Of  em- 
balmer   1721 

— suspension    1721 

From  rulings  of  Commissioner  of 
Labor     l»!ii 

From  Judgment  of  conservators 
of  peace  requiring  recog- 
nizance      4792,     4795, 

— Judgment  on    4793 

— when  may  discharge  from  Im- 
prisonment      4794 

Frojn  appointment  by  clerk  of 
executor,  administrator,  cura- 
tor  or   appraisers    624!) 

— order    probating    will    5249 

Proceedings  to  condemn  adul- 
terated, mlsbranded  or  sub- 
stituted   food    1166 

Inebriate  or  drug  addict,  pru- 
ceedlng  to  commit  to  hospital. 

1071,  1072 

Civil   warrants    from   Justices, 

6019.   6027,  6037.   6038.   6039 

— removals     601 7 

From   conviction   before  Justice. 499n 

—hail    4989 

— amendment   of  warrant    4989 

— now  warrant  *98i» 

^-continuance     4989 

—how  tried   4990 

— proceeding  to  recover  penalty 
from  railroad  falling  to  con- 
struct  cattle   guard    3954 

Judprinont  of  Justice  in  unlawful 
detainer    proceedings    6449 

By  prisoner  In  Jail  sentenced  to 
chain   gang  or  public  works.. 2075 

Proceeding  to  sell  personal  prop- 
erty to  enforce  lien 6461 

From  decision  of  mayor  of  town. 3011 

Prosecution  for  violations  of 
mining    -laws     1886 

Of  officer  of  city  or  town  or 
member    of   Are   or   police   de- 

■    partment,  removed  from  office. 3010 

— Va    Const..   J   120 

Roads,  proceedings  to  estaT>- 
llsn 1980 

— proceeding  to  compel  c&tabllsh 
ment  of  ronds  and  bridges  be- 
tween   counties    1992 

--for   removal   of   gate   on 2012 
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By  voter,   from  dental   of  regls- 

tratlon    108 

— Va.  Const.,  I  1» 

Frum  supervisors,  allowing  claim 

against  county   27EA 

— disallowing    27«1 

— how  tried  276S 

— from  levy  by   2762 

From  order   of  State   Entomolo- 
Kist    regarding    destruction    of 

diseased   trees 891,   892 

From    absessmcnt    for    local    Itr,- 

provement S070,  J07l 

From  board  of  review  decreasing 

merchants'    taxes    28*6 

From  local  board  of  review  coi- 

rectlng    assessment     2263 

From   prooeedlng  to   correct   as- 
sessment     of      land      divided 

among  different  owners 2285 

From  disapproval  by  attorney  of 
title   to   real   estate   purchased 
by  county  or  school  board ....  2709 
Removal     to,    civil     cases     from 

trial    JustlCB    4988 

—from  Justice  6017 

-   — motion     for    Judgment    on 

forthcomi Ag  bond    6526 

From  report  of  viewers  In  pro- 
cerding    to    compel    repair    ol 

turnpike    4078,    4082 

AppolntmrntM  aad   rvmoirala 
Of   person    to   perform   duties   of 

suspended   treasurer   '.2201 

—  to  perform  duties  of  suspended 

clerk  or  other  ofllcer   2201 

Of    person    to    act    In    place    of 

■hcrirr  or  sergeant   2821 

or  assessors  of  land  for  tax- 
ation      2238 

Of   bail   cemniissloners    6188 

Of   ballast   masters    8648 

— vacancy     3650 

Of    board    of    drainage    commls- 

slon«r&     1759 

Of   board   for   tuberculosis  aana- 

tarium    1613 

Of  board  of  viewers,  proceeding 

to  establish  drainage  district.  1738 
— representative     for     unknown 

owners 1740 

— guardian   for  infant  or  Insane 

person    1741 

Of  commissioner  to  execute  deed 
conveying       delinquent       land 

sold     2483 

Of    commissioners    to    rearrange 

ma«:istertal    districts     2691 

Of  commissioner  to  vote  In 
meeting  of  supervisors  In  cun*- 

of  tie    .2718 

Of  aommlsslon  to  flx  salaries  of 

councilmen     2961 

Of    commLssloners    to    designate 

Ashing  shores   6290 

Of  committees  for  Insane  per- 
sons     1050-1062 

Of  committee  for  estate  of  con- 
vict      4998 

Of  committee  to  hear  applica- 
tions for  aid  from  local  pen- 
sion fund    2665 

Of  committee  to  Inquire  into 
necessity  for  general  index  in 

clerk's   office    33l»i; 

— report,    action    on    8396 

Of  conservator  of  peace  at  poor- 
house     2807 

Of  curator  of  estate  of  dece- 
dent     6248 

Of  curator   for   minor   5319 


8m 
CIRCIJIT    CeVRTS — C«B. 

Pcputies    tO'  officers,   conseat  to 

appointment   of   27(1 

or   examiner    of   books   of  aur-- 

veyor    184] 

Of  electoral   board   !« 

— Va,  Const.,  I  31 

—for  city  of  second  alsM  2ir 

Of  guardians UK.  s:n 

Of  pension  commissioners  !li* 

Of   police   agents   for  steamboat 

wharf    IMS 

Of  special   police   for  counties.. 4i?T 
— for  watering  place,  univenKj, 
college,    manufacturing   riant 

et3 4SH  4M» 

Of  general   receiver   •!*> 

Of  special  prosecuting  attorney.  .4)T( 
Of  sealer  of  weights  and  meas- 
ures   1469.  1«J 

Of  surveyor,  land  sold  for  delin- 
quent taxes  2489,  IMI 

Of  trustees   (29I-(N: 

— for    churches    W 

— for  gifts,  devises,  etc.,  for  edn- 
catlonal    or   literary   parposei, 

tU,  If 
Removal     of     commlssioaer    of 

revenue     KSS 

— of  deputies   to  ofBcers ril 

^-of  town  officers  .JW 

— of  special  police  for  countlea.ll^ 
— of  deputy  sheriff   MI* 

CITIES  AND  TOWNS 

See  "CorpomttoB  Ccarta" 

See   also   the   titles   of  the  ar- 
ticular cities 

DeAnltlon   of  cities  and  towna 

Va.  Const,  i  IK 
Incorporated    communities. 

Va.  Const,  i  nc 
ClasslAcatlon,   Oeneral  Assembly 

may   make    Va.  Const,  i  UT 

General  Assembly  to  enact  laws 
for    government    of, 

Va.  Coast,  i  n' 

— special  laws Va.  Const,  i  U' 

Oeneral  Assembly  may  prescribe 
forms  of  government  for. 

Va.  Const,  i  l'^ 
Indebtedness,    State    not   to   as- 
sume   Va.  Const,  i  IK 

Word  "city"  construed  ' 

Wor^  "town"  constfued  ..' ' 

Word  "council"  construed  * 

Property     religious     soeiety    or 
church   may   hold   in ^ 

Cemeteries,     land     conveyed    to 

for     !• 

^-condemnation  of  land  for U.  i* 

— abandoned,  condemnation  of.,   i* 

procedure  54.  S» 

To  furnish  official  pub4lcatlons  to 

State  Library    W 

— penalty   for   failure    >'= 

Protection  of  trees,  co-operatk>» 

of  State   Forester    1; 

Pupil  In  William  and  Mary  Col- 
lege  «' 

Pupils    from     In     State    Normal 

Schools    «> 

Standard  weights  and   metnrti 

furnished     1^ 

Vital       statistics,        regiatratlM 

districts     Ue 

—registrar    If 

Water      supply,      iMtllution    *t_^ 
penalty    IS 
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Mandamus  against  to  compel 
obedience    to    order    of    board 

of   health    1794 

Automobiles  owned  by,  r^gristra- 

tlon     214« 

L>oeal   board   of  review   for 2226 

Real  estate  of  exempt  from  tax- 
ation      2272 

— Va.  eonst.,   {    183 

— when    leased    2272 

'^^ifts   to.   Inheritance. tax 2272 

Personal     property     of     exempt 

from  taMitlon   , 2301 

— Va.  Const..  I    183 

Wards,   orgranlxatlon  of  annexed 

territory    2694 

— councils  may  increase,  di- 
minish,   or   cbansa    boundaries 

of    V«t  Const,   I    121 

— re-apportionnent  of  represen- 
tation among: Va.  Const.,  }  121 

Survey  and  plan  to  be  made  and 

r«eorded    ^  .  2977 

— effect  of  as  evidence   2977 

Franchise  to  pubflc  service  cor- 
poratlen.  powers  of  State  Cor- 
poration   Commission    3712 

— ^Va.  Const.,  «l.   b.   t   1B6 
Electric  or   gas  plant  of,   injurjr 
to    or   destruction   of  property 

of,  penalty 4478 

— Interferring    with    meter 4478 

Writlnss    recorded    In    6199 

Unlawful  detainer  tor  recovery 
of  premises  for  failure  to  pay 

rent     S448 

Juries    where    city    or    town    is 

party    6906 

KzQcutlon  of  process  in  by  sheriff 

of  county  M67 

Service  of  notice  or  process  on.. 6063 

BMird  at  kealtk 
See  «PBbUc  Bealtk" 

Appointment      1492 

President    1492 

Powers  and  duties   1493 

—contagious     diseases,     quaran- 

ttae    1493 

— vacci  nation     1 493 

— compeiisatlon    of   agents 1493 

Secretary,  term,  removal 1492 

— duties  and   compensation 1498 

Quarantine  or  vaccination  reKU- 

lations,  penalty  for  violation.  .It06 
Public  aid  to  Indigent  consamp- 

tlVBB     1S«6 

Establishment  tuberculosis  sana- 
torium     1510,   1513 

— manageqnent,    &c ISIA 

— advice   of   State    Board    1611 

— admission,  care  aad   treatment 

of    patients    1612 

Rules  and  regulations 1494 

— pMblication    1494 

— ^penalties     1495 

Wh<>R    State    Board    to    perform 

duties  of 1496,  1497 

— expenses,   how   paid    1496 

Reports  to  State   Board    1497 

— vital    statistics     1501 

Report  by  physician  of  person 
having   eotftaglous    disease. ..  .1515 

— penalty  for  failure 1615 

Restraining  tubercular  patient 
from      menacing      health      of 

others    1616 

Vulsaace.  source  of  fllth,  cause 
of   sicliness,   proceleding  to   re- 

laove    1618 

—  nxpense.  hew  paid  1519 

Quar&ntine  of  vessel  and  cargo.  r636 


Sec. 
CITIES  AND  TOWNS — Cob. 

— refusal    ot    master    to    answer 

Inquiries,  penalty   1637 

— master     to     deliver     bills     of 

health.    ».c     1538 

penalty    1638 

— expenses  1641 

Quarantine   of    travellers    1640 

— violation,   penalty    1640 

Plumbing  and  sewers.  Inspec- 
tion      1544 

Laundries     and      wasli      houses, 

regulation  and   inspection   ....1646 
Tuberculosis     patient,     dlsinfect- 

Iner   apartment 1648 

Registrar  vital  statistics,  execu- 
tive officer  of  as 1564.  1679 

— burial    or   removal    permit    for 

dead   bodies.  .1566,   1666,   1669.   1671 
— registry      of      stillborn      chil- 
dren     1666 

.    certificate  of  death    1565-1569 

what   to  contain    1567 

—  — death  without  medical  at- 
tendance      1668 

—registration   of  births 1672-1675 

certificate,   fosm    1574 

— forms  supplied  by 1678 

—records  167S 

— transmission   of  certlflcates  to 

State   Registrar    167S 

—fees   1680 

— npcrlect  of  duty,  penalty 1581 

— enforcemertt  of  law    1582 

I.lconae    to    practice    embalming. 

rcKlstratlon    of     1720 

Permit     for     transportation      of 

dead  body  1728 

Enforcement  of  laws  relntlve  to 
sanitary  facilities  for  em- 
ployees      1824 

Maternltv  hospitals,  license  for.. 1925 

— report,  of     1928-1930 

Boad  twmes 
Exemption    of   bonds    from    tax- 
ation      2302 

— Va.  Const.,   !   183 

Purposes  for  which  authorized, 

3079,  3081 
Limitation  as  to  amount.  .3079.  3090 
— Va    Const..   S   127 
— what      Indebtedness     not      In- 
cluded     3080 

Procedure  for  issue 3082-3088 

— ordinance    3082 

— copy  to  court  3082 

■ — order  of  court  for  election. . .  .3083 

—ballots    . . . .' 8085 

— how   election   held    3086 

— returns,     canvass,    certificate.  .8087 

— order    entered    by    judge 3088 

How  bo/ids  signed  and  attested. 3084 

Rate  of  interest,   maturity 3084 

For  Improvements  from  which 
city  or  town  to  derive  reve- 
nue     3081 

— how  negotiated    3089 

— contract  with   purchasers 3090 

Charter  not  affected  by  pro- 
visions  as   to    3091 

BolMlags 

Courthouse     M54 

— offices    In.    renting,    etc 2854 

— mandamus     to    compel    repair 

of     2865 

Clark's  offic*   2854 

— fireproof     2855 

.Talis,   how  provided    2864 

— use  of  county  Jail 2856 

— mandamus   to   compel   erection 

'oc-B0pair  of   2865 
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Public     buildlngrs.     Injuries     to, 

punishment    .- 44g2 

— to  trees,  shrubbery,  fences. ..  .4483 
— burning   or  destroying  by   ex- 
plosives       44.10 

Ckaase  In  soverBMrBt   of 

or  cities  of  over  SO.OOO  inhabi- 
tants,   how    made    292S 

— petition  to  council.. 2925,  2928,  2966 

certlflcate  of  clerk   2926 

— ordinance    for    election 2925 

— election    2925 

— ctiurter   commission    ....2926,    2928 
— election   for  adoption  of  char- 

W     2926 

— request  to  General  Assembly.  .2925 
^f   cities   of  under   50,000   popu- 
lation,  ana   towns,    how   made. 

2929-2935 

— petition    ;93n 

— order  for  election  Z930 

— election,    contest    293o 

— towns,     ofDcers.     election     and 

terms     2931 

— cities,  council,  election,   term, 

2932,  2933 

vacancy    2933 

2938-2941 

—  — divleion  of  administrative 
duties     29  J9 

appointive   officers    2940 

—  — powers  and  duties  of 
mayor    2941 

— city  managrer  plan    2942-2945 

—  — administrative  and  execu- 
tive   powers     2943 

general  duties  of  manager. 2944 

—  ^-offlcers  and  employees,  ap- 
pointment      2945 

— effect    on    existing    laws    and 

ordinances   29.14 

— towns,  councils,  how  consti- 
tuted      ". . .  2935 

— general  councilmanic   plan. 

2936,  293? 

Mayor,    election,    term 2946 

— powers   and   duties 2948,   2960 

— salary     2951 

Council,   powers  and   dntles. 

2947,    2941 

-«1  action   of  manager    2949 

— sataries     295  J 

— investigations 2962 

— dtHnltion     2953 

Justices  of  the   peace,  election.  .2948 

Commission   to  flx  salaries 2951 

Abandonment  of  form  of  govern- 
ment adopted 2964 

— petition,    election     2964 

Petitions,   requirements   as   to... 2955 

Cbartem 
See  also  «Ckarter  rommliii>lon» 
Not    repealed    by    Constitution. 

Va.   Const.,   i    117 
Provisions  in  conflict  with  chap- 

,ter  78   repealed    179* 

Not  affected  by  failure  to  adopt 
law  as  to  segregation  of  races. 3053 

RfToct  of  chapter  122  on    3091 

Effect  on  of  prohibition  law.... 4673 

CItleM 

What    are    Va.    Const.,    J    116 

Construction   of   word   "city"....       a 

To   pay   cost  of   registration 93 

To  pay  registrar's  fees  for  regis- 
tering votes    ">8 

Cost  of  making,  certifying  and 
posting  list  of  paid  poll  taxe.s 
to  be   paid   by        112 


Sec 
CITIRS   AND  TOWNS — Cob. 

School  board,  gifts  to  CTi 

Tuberculosis  sanatorium,  extab- 
llshed  Jointly  with  another  city 

Ar  county    1S14 

Taxation    on    Intangible  personal 

oroperty    JjdS 

— apportionment        when       land 

divided     2494 

— levy  for  pension   fund :6(2-2((i 

Commissioner  of  revenue,  dutloa. 

compensation,  liabilities JJJk 

— additional  compensation  ilt> 

'••ibllc    wharves    and    docks,    not 

subject    to  taxation    217! 

Terminals  of,  not  subject  to  tax- 
ation      227.' 

'Charter,  effect  on  of  chapter  94.24«-) 
— not    affected    by    provision!)  of 

chapter    lie     27M 

— effect  on   of  chapter   117 2M« 

— provisions       conflicting      with 

chapter   124    repealed    Jiu 

Not  Included  in   magisterial  di«- 

trlots     2J01 

Auditor,  statement  of  receipts 
and   disbursements   to  Auditor 

»f  Public   Accounts    2775 

Mayor    to    certify    statement   of 

city  auditor  2775 

T)eflniti(vi    »7! 

Enumeration   of   population  ....»7( 

— application  to  court  2i7t 

—enumerators,    appointment 29*< 

— reoort     !97« 

Wards,    number,    how    changed.. }>78 
— commissioners  to  revise  regis- 
tration  books    2978 

— representation'   on    council 2J7> 

—    — reapportionment    2S8» 

Ordinances  for  borrowing  or  ap- 
propriating money,  time  re- 
quired   for   passage    2tlt 

— recorded    vote    on    JOll 

— passage  over  veto   JOtJ 

Blection    of    clerk    of    court    of 

city    JM7 

— of  Commonwealth's  attorney.  .$008 

— of  mayor  SOIO.  SOU 

--of    council    3«!2 

— of  ofdcers    SOlt 

—of  sergeant   J024 

PIre  department,  suspension  and 

removal    of   members    JOtO 

— pensions    for   members J031 

Acquiring  property  of  water 
works    company,    act    relating 

to  continue  in  force   JM* 

Bstabllshment    of    chain    gang.. 30(1 

— who  liable  to  work  in 3»tt 

— effect  of  failure  to  establish.. J04I 

Justices  of  the  peace   3092  .«k3 

Police  Justice    S094-J0S4 

— salai^,   how   paid    350" 

Civil   and  police  Justices. .  .3097-3111 

Civil    Justices    S112-J1M 

Corporation        courts.        Judges. 

salaries    3463.  3471 

— proportion  paid  by  city.. $468.  J47i 

— increase  of   S*" 

Kxpense  of  maintaining  toll  road 
within  half   mile  of  corporate 

limits     4««» 

Terms  of  circuit  courts   58M 

COUNCIL. 

Removal  for  failure  to  repay 
loan   from   literary  fund 7*1 

Additional  compensation  pro- 
vided for  commissioner  of 
revenue     12*8 
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Establishing        and        chansinfc 

wards      2978 

— mandamus  to  compel 2878.  2981 

Common   council,   number    2979 

Board    of   aldermen,    number 2979 

Members    2979 

— qualification     2979 

— apportionment   among    wards. 2979 

— election    S012 

— term      2979 

— vacancies    2979,    2983 

— ineligible  for  olflce  to  be  filled 

by   council    2982 

— compelling    attendance     2985 

—expulsion    2986 

When    two    brajiches   provided.  .2979 
To      reapportion     representation 

among  wards    2980 

— nvindamus   to   compel    2981 

Provision  for  additional  compen- 
sation of  clerk  of  court 2990 

Passage       of       ordinance      over 

mayor's  veto  3013 

Meeting,  how  called   2984 

— presiding  officer  2984 

— quorum    ; 2986 

^to    be   open 298S 

Rules    2985 

OfTlcera  and  clerks    2985 

Journal     2985 

Attendance   of  witnesses 2985 

Passage  of  ordinance  appro- 
priating or  borrowing   money, 

time   required    2988 

Officers    chosen    by 2987,    2988 

— removal,    compensation    2988 

Joint   meetings   2987 

— presiding   officer    2987 

Provision  of  pensions  for  mem- 
bers of  police  and  fire  depart- 
ments      3035 

Bstablishment  of  chain  gangs.. 3081 
Not   to   require   license  of  news- 
papers     3062 

Preventing  annoyance  of  female 

pupils     3083 

Election    of   police    justice 3094 

Fixing  salary  of  civil  and  police 

Justice    3100 

Fixing    compensation    of    bailiff, 

civil  and    police   Justices 3110 

Liovy    for    expense    of    Installing 

areneral  index  In  clerk's  office. 3398 
To     provide     books     for    clerk's 

offices     3400 

To  provide  for  payment  of 
salary     of     Judge     of     circuit 

court    3468 

— of  city  courts  3468 

— Increase,  decrease   3469 

Lists  of  public  service  corpora- 
tions and  assessments  thereon 
furnished  to  by  State  Corpora- 
tion   Commission     S704 

— duty  with   respect   to    3704 

President,  penalty  for  failure  of 
duty  relating  to  assessment  of 
railroads,  etc.,  by  Corporation 
Commission 3704 

OFFICERS 
Commissioner   of   revenue,    elec-  • 

tlon,    term, 

Va.  Const.,  {{  119.   122 
Change      In      ward      boundaries, 

continuance    In    office    2980 

Suspension,    removal    3010 

— notice,  appeal 8010 

Election,   when    terms   begin. .  ..8012 
Matron      of     Jail,      appointment, 

term,  salary 8027 


Sec. 
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Clerk     of     court,     duties,     fees, 

liability    2989,    2990 

— Va.   Const.,    S(    118,    122 

— election,    term    3007,   3012 

Commonwealth's     attorney,     du- 
ties,   fees,    liability 2989 

— election,  term   JOOS 

Va.    Const...  iS    119.    122  , 

Sergeant,    powers,    duties,    com- 
pensation,   liability     2992 

— allowance  to  by  city  court 2993 

— election,    term,    duties 3028 

Mayor,   election,    term    ....3010,   3012 

— duties,    powers    3010 

— appeals    from    decisions    of 3010 

— removal   3010 

— vacancy     3010 

— Investigations,      administering 

oath    3010 

— veto  power 3013 

CHlea  of  tkc  flmt  riaas 

Cities   Included    Va.   Const.,   9    98 

Courts   for    Va.   Const.,   i   98 

When  cities  of  second  class  be- 
come        2910 

— census    2911 

—certificate 2911 

— proclamation     2911 

— appeal      2912 

— effect    on    charter    2917 

Court    2913.    2914 

— establishment   by   General   As- 
sembly      2914 

— Judge,    salary    3468 

Council,  upper  and  lower  cham- 
bers     2915 

— number   of   members    2916 

— special  election   of   2918.  2920 

—  — notice     2919 

— term     2920 

— qualification     2920 

— vacancy     2920 

— powers     2920 

— allowance    to    clerk    of   circuit 

court     5903 

First  regular  election   2921 

Provision    for   regular   elections.  2921 
Old     officers     to     act     until     suc- 
cessors   qualify     2922 

Offices   filled    by   council    2923 

Application  of  chapter  118 2924 

Cities  of  tke  ■ecosd  class  ' 
Separate  circuit  court  for,  when 

established    Va.   Const.,    {    97 

Cities  Included Va.  Const.,  i  98 

Courts  for   Va.  Const.,  S  98 

When   corporation   or  city  court 
to  cease  to- eVist.  .Va.  Const.,  i   98 

Formation     2886,    2973-2975 

— enumeration    of    population    of 

town    2973,   2974 

— order  of  court    2975 

— privileges,    duties,    liabilities.  .2886 

— mayor    2887 

^K!Ouncll    2888,   2976 

increase  In  number  of  mem- 
bers   of    2888 

— treasurer    2889,  2897 

—  — vacancy     2889 

—  — bond,   qualification,   duties. 2889 

— sergeant 2891.  2898,  2896.  2897 

^-other    officers    2895 

Commonwealth's  attorney,  clerk, 

sheriff,  powers  and  duties  In.. 2894 

— citizens    may   vote   for 2894 

Courts    2896 

— circuit  court,  jurisdiction 2896 

Electoral    board,    appointment.  .2897 

Division    Into    wards 2898 

Division  of  council  Into  classes. 2898 
Assessment  of  real  estate 2899 
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CaDitation    taxes     2900 

Blection  and  termit  of  officers, 

2892.   2893 

— mayor    2892 

— ciouncllman    2892 

—treasurer     2893 

— commissioner   of   revenue, 

2899.    2893,    2897 

— Justice  of  the  peace  2893 

State,    county   and    district 2901 

Assumption      of      proportion      of 

debt,    eounty    and    district. ..  .2902 
— adjustment     with     supervisors 

and  district   school   board 2902 

— proceedlni^s    when    adjustment 

not  reached   290S 

Costs    and    expenses    of    aoaris. 

Ac,  adjusted   2904 

Registrars,     duties,     fees 290E 

Provision  for  water,  li>fht.  heat 
and  fuel,  purchase,  condemna- 
tion      2908 

Taxes      2907 

Charters  of  cities  hereafter  In 
conflict   with   general    law    re- 

pealed    2908.  2917 

Charter.    &•.,    of   olty    heretofore 

established  not  affected 290!) 

Part  of  congressional,  senatorial. 
leeiKlative  district,  and  Judicial 

circuit    2909 

Procedure  to  become  city  of  first 

class    2910-2912 

Corporate  llmlta 
Rxpanslon  and  contraction,  Gen- 
eral .Assembly  may  provide  for, 

Va.   Const.,    i    126 

Extension    of     2»5<! 

— ordinance    2956 

— petition     2*56 

— vote   of  council    296S 

— notice     2957 

— sartles  defendant   29S7 

— hearing    2958 

— order 2958 

• — fees  and  costs .  29B7 

— terms  and   conditions    2958 

— tax  rate  In  annexed  territory.  .2988 
— expenditures  on  annexed  terri- 
tory      29R8 

— apportionment  of  bond  issue.. 29R8 

— K^ounty  levies,  payment 2960 

— list  of  real  estate  certified  to 
commissioner     of     revenue     of 

city    2960 

— appeals,   how  heard    2961 

—  — costs    2961 

—  — order    2962 

^-dismissal  of  motion  for   2961 

— by  annexation  of  town 2962 

— by   consolidation    of   city 2962 

— copy  of  proceedings  certified  to 

nountv    clerks     2963 

— nrKanlaation  of  annexed  terri- 
tory  2*64 

— mandamus,    prohibition    2965 

— oflieers     resident     in     annexed 

territory,  continuance  In  o(flce.2967 
— property   not  to   be   Included.  .2968 

To.  remain  as  established   2966 

Contraction    of    2969 

— ordinance,    publication    2969 

— application    to   court    ...2970 

—  — who   may   appear   aKSlnst.  .297') 
— order    2971 

CoUBeli 
Local  and  special  legislation  by, 
General     Assembly     may     au- 
thorize    Va.  Const,  I  6S 
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Composition,    power    and    dotiet. 

Ta.  Coast,  i  12) 

Electloa  Va.  Const.  U  121.  i:: 

Term    ^Va.  OoBst.  i  IM 

Mandamus  against  to  conpel  r«- 
apportionnent    of    representa- 
tion to  wards  . ..  .Va.  Const,  i  III 
Procedure  as  to  ordinances. 

Va.  Const,  i  IM 
— ctassage  over  mayor's  veto, 

Va.  Const,  i  131 
L«vy   of   capitation    tax  by, 

Va.   Const,  i  KJ 
Construction  of  term  "couatil" 

i.  »U 

— Va.  Const,  t   117 

Donations    to    vestriea    managed 

by    « 

To   pay  electoral   board   t> 

To   furnish   stationery,   etc i> 

Duties  of  members,  when  to  be- 
gin     1« 

Holding  over   ill 

Election   districts,   establishment 

of    by     14S 

To  provide   ballot   boxes 171 

To  pay  expenses  of  special  mes- 
senger In  primary  election, 

211,  M 
Clerk,  oath  or  affidavit  before..  K4 
— report  to  by  Jailer  of  prisoner 
put     on     State     convict    road 

force    WT< 

Members,  what  Ualted  States  »{- 

fieers  may  be   HI 

• — eligibility    for    other  oinee, 

Va.  Const,  i  lil 

— Ineligible  to  office  of  superin- 
tendent of  schools  or  clerk...  •** 

— Ineligible  as  city  school  tra>- 
tee W 

— Interest  In  contract  with  or 
claim  against  city  or  town 
prohibited    «'•* 

— ineligible  to  ofUce  to  be  fllM 
by  council   JM' 

— on  committee  to  Inspect  buiW- 
Ings  as  to  exits   >1» 

May  request  State  Accountant 
to  perform  services  for  city 
or  town   f? 

—cost  of »*> 

May  supplement  salary  of  super- 
Intendent    of    schools    *" 

School  tax  levy  by  ^t*■  '" 

— Va.  Const.,  i   1S« 

— appropriation    of     ;' 

— estimates  for  submitted  to —  <*1 

Fixing  number  and  boundaries 
of  school   districts    JJJ 

Appointment  school   trustees —  'w 

Compensation  of  Inspector  »p- 
pointed  by  State.  KntomoloRirt.  Ml 

To  fix  compensation  Secrstarr 
board  of  health   '<" 

Apprcrprlatlon    for    aid    for    '"■    „ 
digent    consumptives    ■''•• 

— for    person    bitten    by    >"''"•',,„ 
having   rabies    ;'••' 

Tuberculosis  sanitarium,  levy  of 

tax  for   »"• 

•  — establishment    without    refer- 
endum     »" 

Vaccination    provi*on    for  co""  ,,, 
pulsory    i 

Quarantine  ground,  establisn- 
ment    « '»" 

Vessels,  «uarantlne  repilatlon» 
fOP  iw* 

— extent  "oifi  peaaity  "* 
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Plumbing  and  sewers,  regula- 
tion     1644 

— inspector,  appointment,  4c 1544 

Justice  of  juvenile  and  domes- 
tic    relations     court,     election 

of     1345 

— term   1963 

— salary   s 1947 

— court  room,  books,  stationery.  1961 
— clerk,      bailiff,      compensation, 

duties     19B2 

Hospital,   establishment  of 1665 

— temporary,  for  contagious  and 

Infectious  diseases    166T 

— removal  of  persons  to 15R,!i 

— pest  house,  location   1560 

Registrar   vital   statistics,   flxlns 

compensation   of    1679 

Poor      committee,       member      of 

Board  of  Poor  Commissioners.  1904 
Account  to  by  superintendent  of 
penitentiary    of    prisoners    on 

convict   road  force    1077 

Classification         for         taxation 

adopted    by    221A 

Tax  levy  allowed  2212 

Approval  of  accounts  of  as- 
sessors      2250 

Increase  in  compensation  of  as- 
sessors    '. 2260 

Exemption  of  county,  district, 
municipal  bonds  from  tax- 
ation      2302 

Adoption   of    municipal   dog   tax 

law    2»2<I 

Compensation  to  commissioner 
of  revenue   for  extending  and 

recapitulating'  tax  books 2337 

Delinquent  tax  lists,  examination 

and  correction  of  2417 

Report  and  payment  by  clerk  of 

delinquent    taxes    collected 2419 

Publication     of    delinquent     tax 

list    2423 

.  Delinquent    tax    sale,    treasurers 

report  submitted  to  2471 

— treasurer  charged 2471 

List  of  State  purchases  of  delin- 
quent lands  furnished  to 2489 

— credit    to    treasurer    2489 

Fines  collected  by  clerk  or  Jus- 
tice,  statement  to    2541 

— verification  and   correction. ..  .254H 

— transmission    to    Auditor 254i; 

— report  of  delinquency  to  Com- 
monwealth's  attorney    2548 

Ijevy  of  tax  for  pension  fun<1. 

2062-2667 
Discharge    of    treasurer,    certifi- 
cate      2692 

—rule     279S 

Assistance   to   poor 2X00.   2801 

To    provide    courthouse,    clerk's 

offlce.    jail    2854 

— purchase  of  land   for   9.9^» 

— ofllces  for  treasurer.  4c 2864 

— renting   rooms   In    2854 

Jails,  heating,  beds  and  bedding 

furnished  for   28':'' 

— rules    for    government    of.  ...28R9 
— inspection   records  of  Jailer. .  .2861 
— report  to  State  Board  of  Chari- 
ties as  to  condition   of   ^86t 

— inspection   of    288S 

_i.    — reports    28BS 

Mandamus  against  to  compel 
erection    or    repair   of   Jail    or 

courthouse     2866-2867 

— defendant  going  out   of  offlce. 

revival      2866 

City  of  second  class 2888 
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— election,  term  2892 

— division    into    classes    2898 

Cities  of  first  class 2915,  2916 

Form  of  government  changed. 

2932.    2933,    298!> 

General  councilnmnlc   plan 2936 

Modified    commission    plan.  2938-2941 

City  manager  plan    2942-2945 

Ctttts  and  towns  changing  form 
of     government,     powers     and 

duties     2947 

—salary   2936.  2951 

Investigations  by   2963 

— witnesses,      oaths,      contempt, 

books  and   papers    2962 

Organization  of  annexed  terri- 
tory into   wards   2964 

Proceeding    for    bontraction    of 

city   limits    2969-2*71 

To  cause  survey  and  plan  to  be 

made    2977 

oncers  chosen  by 2987,  2988 

— removal,    compensation    2988 

Franchises,    restrictions,    Ac.    as 

to  grant  of 3016,  3018-3024 

— mandamus     3023 

Acquirement  and  control  of  pub- 

llo   utilities    3081 

— condemnation 3031 

Water  supply,  prevention  of  pol- 
lution    3031 

— purchase,    coifdemnation    3031 

Regulation     of    construction     of 

buildings    3032 

Establishment    of   parks,    Ac 3032 

Powers      as      to      weights      and 

measures    3033 

Regulation      of      transportation 

through   streets   3038 

Protection   of   property    3033 

Authorising  fire  department  to 
give     aid      beyond      corporate 

limits     3033 

General   powers    3034 

— making    ordinances,    providing 

fines,    &c 8034 

— anpointing   and     compensating 

officers    3034 

— appropriations  to  institutions. 3034 
— condemnation  of  property,  re- 
strictions     »«S4 

Grading   streets    3036-3039 

— abutting  owners,  determina- 
tion  of  damages   to    3036 

— notice,   obligation,   &c 3037-3039 

— report,  confirmation   8039 

effect  as  Judgment   ...  .2039 

.■Segregation  of  races 3043-3053 

Preventing  annoyance   of  pupils 

In    female   school    3063 

Assessments  for  local  improve- 
ments   3067-3071 

'  <"vv   of   assessments 3073-3077 

Rstablishment  of  public  libraries 

and    reading   rooms    3074 

Disbursement    of    moneys    8078 

— statement,    posting     3078 

"ond    Issues    3079-3091 

Fires,   fire  department,   Ac. 

S121-3142 
— rpRuIattonn     as     to     exits     of 

theatres,    Ac 3143 

Rpoorts     by     of     Inspection     of 

fish  wars  In  dams    3194 

To  provide  for  payment  of  fees 
of  attorney  appointed  to  de- 
fend poor  person    3518 

Complaint  to  State  Corporation 
Commission  for  examination  of 
transportation  or  transmission 
line     3721 
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Railroad  croaaings,  requirlns 
Kates  and  flagmen  at  899S 

Prohrbltinc  excursions  and  pic- 
nic   parties    4008-4010 

Consent  to  use  of  streets,  parks, 
etc..    by    telttgrraph    and    tete- 

8 hone  companies  for  lines,  con- 
ults.   etc ; 4037 

— regulations    4037 

Power  of  emtpent  domain 4385 

Payment  of  expense  of  guards 
for  Jail   4»5S 

■Mneatt»a 
See  also  "KAutrnttom" 
Establishment  of  sohools. . .  .594,  774 

Classification   of  cities    776 

Number    and    bounds    of    school 

districts    776 

Trustees,    ofllcers    774 

School  boards.  State  Accountant 
may  devise  system  of  account- 
ing and  Inspect  accounts  for. .  5<5 

— ceports 666 

— to  prescribe  school  disti-icts..   770 

— a  body   corporate    777 

— property    7Y7.   780 

sale  or  exchange  of 649 

— ^lurisdiction,  quorum,  by-laws.  778 

—clerk     786 

who  Ineligible   779 

— appointment  of  trustees 780 

— ^vacancies      780 

— estimates  submitted  to  coun- 
cil  78»,  786 

— disbursements    788 

— powers    and    duties    *  786 

— warrants 786 

— chairman  to  certify  statement 

of  city  auditor 3776 

— discharge  of  treasurer,  certifi- 
cate     J793 

rule 2793 

School  divisions   604,  606 

— Va.  Const.,  i   133 

Teachers       774 

— employment    786 

— dismissal     :   786 

— pay    786 

Superintendent,  who  ineligible..   779 

—pay    627,   784 

— may   teach,   when    786 

Scliool      trustees,      appointment, 

term    780 

—vacancy    780 

--qualification    786 

— ^vacancy     786 

— oath     786 

— who    disqualified     786 

School   taxes    :.....    781 

Appropriations     781 

— for     Industrial      or      technical 

schooU     664 

School  funds,  estimates  sub- 
mitted  to   council 782 

— apportionment  of  State  funds.   783 

— deposit    and    disbursement 783 

Pupils,  admission  of 786 

— regulation    of    conduct........   786 

■^suspension  or  expulsion  786 

Bieetioaa 
See    also    oBleetioaa"!    "Primary 
Blectlons" 

Oeneral  Assembly  -may  prescribe 
property  qualification, 

Va.   Const,   }   30 
To  adopt  form  of  government, 

Va.  Const.,  i  117 
Treasurer,  sergeant,   mayor, 

Va.  Const,  Jl  120,   122 


Sec 
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Council    Va.   Const,  H  121,  1« 

Provisions  applicable  to  in  gen- 
eral      Ut 

Cost    of    170 

Bxpenses  and  fees,  how  paid.l>i-Ml 
Primary,    declaration    of    candi- 
dacy      12> 

To    abandon    changed    form   of 

government    2>S4.  liii 

Electors    in    annexed    territory, 

transfer    to    poll    books   Wi 

Op  bond  issues SOSI-itSS 

Fire  departmeat 

Suspension  and  removal  of  mem- 
bers     _ Va    Const,  i  1!» 

Rendering  aid  outside  of  cor- 
porate  limits    Kit 

How  constituted,  by-laws  JIM 

Right  to  enter  building  ur 
premises  where  fire  in  pro- 
gress     )134 

Chief,  as  member  of  committee 
to     inspect     buildings     as    to 

exits     :ui 

Fire    companies,    formation Jl!l 

— organisation    3I2> 

— members,   duties    312J 

— meetings    S1J4 

— engineer  and  wardens,  ap- 
pointment     Sits 

to  attend  fires   I1J» 

—  — penalty    for   disobeylni^ J13! 

— ordinances  regulating  3I!7 

— engineer,  authority  at  Are 3I2J 

— warden  acting  as   3131 

— wardens,    grades,    duties 3131 

— destruction  of  property  to  pre- 
vent spread  of  fire 3133-313S 

—dissolution      Jl« 

— Are  marshal,  appointment  3137 

duties .3138-31M 

oath    314* 

—  — assistants    314* 

Report    of   flre    to   commisslonpr 

of  Insurance   41*3 

— assistance      to      commissioner 

making    examination    41l< 

Bxamlnatlon     into     inflammable 

condition    of    premises 41}> 

— order  for  remedy  of 4tS« 

Officers,  penalty  for  failure  to 
perform  duty  under  Ins-urance 

law    4ir 

Members  exempt  from  Jury  ser- 
vice      ..5335 

tMtU 

Fraudulent    sale    of.    promotion 

of,   &c.,   punishment  44(3 

Plat S117 

— description  of  lots  on  in  con- 
veyances  5117 

— attested  by  clerk,  evidence — 5117 
— what  plat  to  contain.  ...5217,  631« 

signature,  acknowledgment. 6JU 

— effect   of    recording    5!1> 

— alteration      afid      vacation     ot 

streets    ; .  .ittt.  5JJ1 

of  plat  in  whole  or  In  r>art. 

5221,  ii» 

Mayor 

Powers  and  duties. Va.  Const,  i  IM 
Ordinances     presented     to     and 

signed   by    Va.   Const,  I  133 

Veto  power    Va.   Const,  i  IJJ 

Election,    term    13» 

— Va.    Const.,    {S    120,    122 

Duties,  when  to  begin- 1;' 

Holding   over    ..; 1" 
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Not  eligible  to  office  ot  auperln- 
tendent  ot  schools  or  clerk. .. .   77» 

Member   board   of   health    1492 

City    of    second    class,    election, 

term     2«9a 

When       form      of      government 

changed     3931.    2936 

Of     city     adoptlDK     commission 

form    of   KOvernment     2941 

— cIianfcinK  *orm  of  government. 294S 

— powers  and  duties 2950,   2951 

— salary    2»61 

Aa  member  of  committee  to  In- 
spect J>uildlngs   as    to    exits.. 3143 
Fpett.     criminal    cases,    payment 

from  treasury   8504 

Complaint  to  State  Corporation 
Commission  for  examination 
of  transportation  or  tranamis- 

Hion   line    8721 

Approval  of  appointment  of  of- 
ficers of  Society  for  Prevention 

of  Cruelty   to   Animals 4665 

— record 4665 

— requiring    bond    4665 

Intoxicating  liquor  laws,  search 

warrant   for   violation   oj    ....4«12 
— Jurisdiction    of    cases    arising 

under     4614 

— appeal     4614 

— under  city  ordinances   4616 

— territorial    extent    of    4615 

— notice  to  Commissioner  of  Pro- 
hibition      4615 

— recognizance  of  accused  to  an- 
swer   Indictment    4613 

—  — of   witnesses   4613 

— bond  of  accused  not  to  violate 

law     4613 

— commitment  to  Jail    4618 

— warrant  for  arrest  of  person 
bringing    ardent    spirits     into 

State     <S*5 

— dutv  to  enforce   46RS 

failure   as   misfeasance 4666 

—  — fees    4665 

Service  of  notice  or  process  on*. .  6063 

OBeen  amd  employeca 
See     '<'««ii«y     aad     CWy     Treas- 
■rem"!  '•Sergeants" 

Ineligible    to   serve    on    electoral     - 
board  or  as  registrar  or  Judge 
of   election — ^Va.   Const.,   I    31. 
Eligibility— Va.    Const..    I    82. 
Onneral    Assembly    may    provide 
for   examination   of  books   of — 
Va.   Const..   {   116. 
Passes,    free    transportation,    etc., 
to  prohibited— Va.  Const.,  I  161. 

Election    of    ., 129 

— ^Va.   Const.,    i    120,   122. 

— when   held    130 

— primary,  abstract  of  votes,   to 

whom    forwarded    241 

—contested     267 

Clerk  of  the  court,  election,  term  129 

Treasurer,    election,    term 129 

— In  city  of  second  class 2893 

— appointment  by  court   2lt97 

— list  of  capitation  taxes  fur- 
nished  to    2900 

Sergeant   election,   term 129.   3026 

— in   city  of  second  class 2893 

— appointment  by  court    2897 

Attorney  for  the  Commonwealth, 

election,   term    129 

Commissioner  of  revenue,  elec- 
tion,   term    129 

— In   city  of  second  class 2893 

— appointment   by    court. .  .2890,    2897 
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Duties,   when   to  begin } Jj 

Holding    over    ••••   J-J* 

Vacancies,   how  filled   136,   lii 

—when    and    how    appointees    to 

qualify   1*» 

Disqualified    to   act   as   Judge   or 

clerk    of    election    14» 

—as    city    school    trustee 786 

Disqualification    of    289-298 

—holding     office     under     United 

States     l»i 

Acts  of  Assembly  furnished  to..   872 
Not  to  purchase  warrants  at  dis- 
count      *84 

Sealer  of  weights  and  measures. 

appointment    1469.   1478 

To  furnish  information  to  Com- 
missioner of  Labor    1800 

Auditor,  acccunt  to  of  Jail  prte- 
oners    on    State    convict    road 

force     2077 

Citv  attorney,  notice  to  of  mo- 
tion for  apportionment  of  taxes 
when    property   partitioned. ..  .2449 

—copy  of  order  to 2449 

— notice     to,     apportionment     of 

taxes   when    land   divided 2496 

Surveyor,  to  survey  land  sold  for 

delinquent    taxes    2480 

I?<nglneer,  report  cf  metes  and 
bounds  of  land  sold  for  delin- 
quent   taxes     2496 

Qualincatlon,  oath,  bond.. .2696,  2697 
— vacancy  for  failure  to  qualify. 2697 

Residence     2703 

— removal,    vacating    office 2704 

Removal,   cause   for,    procedure, 

Z705.  2706 
Interest     In     contract     with     or 
claim   against   city    prohibited. 2708 

Offices    for    2854 

Justice,  city  of  second  class. ..  .2893 
— when      form      of      government 

changed     2948 

Form    of    government    changed. 

flection,   terms,  etc 2931 

City   manager    2943 

—duties     2944 

City   or   town   manager 2949 

Register,  who  to  perform  duties 

of  2987 

Chamberlain  ".'..'.'.'.'.'..'...'.'.'.'..'.  !«987 

Assessor     2981 

Elected   by  council. .  .2987,   2988,   3034 
— removal,    compensation. .  .2988,    3034 

— bond    2988,   3034 

Appointed     by     mayor     or     head 

of  department    : 2988 

Constables,     sergeants     and     po-    ■ 
ilcemen.    allowance    to    in    liau 

of    fees    3611 

Officers,  penalty  for  failure  to 
perform   duty   under   insurance 

law     4192 

Garnishment  of  wages  and  sala- 
ries of    6660.  6661 

OrtHmaarea. 
Imposing    taxes.    Jurisdiction    of 
Supreme    Court    of    Appeals    In 
controversies      concerning — Va. 
Const.,   t   88. 
Rnactment— Va.    Const.,    i    123. 
How    passed   over   veto   of  mayor 

— Va.  Const.,   i    123. 
Appropriation — Va.  Const.,  i  123. 
For    granting    franchise    or    sell- 
ing property  of  city  or  town — 
Va.   Const.,   I   126. 
Of    city,    for    election    to    adopt 

apecial   form  of  charter 2926 

City  or  town  changing  plan  of 
government,  effect  on    2934 
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For   annexation    of   territory 295* 

— publication     2957 

For    contraction    of    corporation 

limits     2969 

Fixing  voting  place  In   town 2999 

Permitting:  awnings.  Are  escapes, 

«tc.,  over  street    S0I5 

Orantlng    franchises.  .301S,    3018-3021 
— Va.    Const.,    |    126. 

— amending   franchise    3022 

General  power  to  pass,  provi- 
sion   of   punishment    3034 

For  grading  streets   3036 

For  segregation  of  races. .  .3043-3053 
For  sewerage   or  water  puriflca- 

tion     3064 

As  to   fires.   Are  companies,   etc., 

3121-3143 

— fire    escapes    3141-3143 

Intoxicating    liquor,    lurlsdiction 

for    enforcement    t61& 

— territory  contiguous  to  city  or 

town    »61i 

— regulating  sale,  etc..  authorlty 

to  enact    4fil7 

ISRect    of    prohibition    law    on... 4673 
Offence    against     two    or    more, 
proceeding    on    one    as    bar    to 

others     4'<  ■ 

Cases  Involving  validity  of.  Jur- 
isdiction  of  circuit   court 6890 

Jurisdiction  of  appeals  Involv- 
ing      6037 

— Va.  Const.,  i  88. 

Copies   of   as   evidence 6193 

Poltee. 
See   also  xpollee." 

Chief  as  probation  officer, 

1912,  1943,   19H 

— as  member  of  committee  to  in- 
spect   buildings    as    to   exits... 3143 

— to  furnish  form  for  reports  by 
Junlc    dealers    4711 

Powers  and   duties    2991 

Compensation     2991 

Fee,   as  witness    2991 

Efxpenses    2991 

Reward,    right    to    receive 2991 

At  race  courses,  fair  grounds, 
etc 3006 

Suspension    and    removal 3010 

— Va.  Const,  I  120. 

Duty  to  enforce  prohibition 
laws     4655 

—fees     4665 

Warrant  of  arrest  directed   to.    1824 

When  person  arrested  by  tried 
without     warrant     4992 

Exempt    from   Jury    service 5986 

Poor. 

See  also  "Poor/' 

Board   of   poor   commissioners. .  .1904 

Poor  persons,  legal  settlement 
in     2800 

Overseer,  placing  minor  In  insti- 
tution or  binding  as  appren- 
tice      5299.    5800 

— bond    3303.    i304 

Power*    aad    Uabllittea. 

Appropriations  to  charitable  in- 
stitutions— Va.  Const.,  i   67. 

Proportion  of  salaries  of  Judges 
paid    by— Va.   Const.,    {    103. 

— Increase  of  salary — Va.  Const., 
i   103. 

Appropriations  to  schools  by — 
Va.  Const.,   i    141. 

Credit  of  not  to  be  granted  to 
aid  person,  association,  or  cor* 
poratlon — Va.   Const.,    i    186. 

Not  to  subscribe  to  stock  or  ob- 
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ligations     of     corporation — ^Va. 
Const.,  S  i»e. 
Debts  to  aid  Civil  War,  not  to  be 

paid — ^Va.  Const.,  i  186. 
Payment     of      proportional     ex- 
pense  for   maintaining  prison- 
ers    on      State     convict     road 

force   1»7: 

Vagrants,  how  dealt  with.. 2809,  281* 
Jurisdiction     of     corporate     au- 
thorities      vm 

Franchises,  restrictions  on  grant 

of     S91« 

— ^Va.    Const.,    i    125. 

— regulating  grant  of   •.S«18 

— advertisement   for   bids.. 3016,  J»1J 

—bids    j«2t 

— ordinance,  what  to  show J»2I 

— amendments   to,   notice till 

— mandamus    to    compel    compli- 
ance  with   law    ton 

— purchase    of    by    city JOl" 

Powers  of  enumerated    JOM 

— streets,    walks,    etc ttH 

— ^^publlc   grounds  and   buildings. 303« 

— markets     ^ soit 

— nuisances    km 

— powder   and    combustibles }(It 

—cemeteries     3i]i 

May   use   waters  of  Lake  Drum- 

_,  mond     iu$ 

Erection  of  dam  In  water  course. 3t(4 

— application  to  court   3054 

— notice    tm 

— parties  defendant    WIS 

— commissioners     ](e( 

report     US' 

— hearing    }(jj 

— restrictions     on     diversion    of 

water    jojj 

— appeal     jug 

Sewerage    or    water    purlflcation, 

making   contracts   for   SMI 

Property   adjoining    parks,   .uon- 
uments,    etc.,    acquisition    and 

disposition    of    SMI 

Streets,    acquisition    of   pioperty 

abutting  on    ]((( 

Fixing     penalties    for     noa-pay- 

ment  of  taxes  JMC 

Pond   Isues    3«i9-J«9l 

I  lability   for   property    destroyed 

to  prevent  spread  of  nre.31J4.  S1J5 
When    to   pay   expense   of  guard 

for   Jail 4,55 

,-,      ,  „.  *««*•  ■■<  Briteca. 
Contribution  to  cost  of  by  coun- 
ties       ]j-( 

Contribution  by  to  cost  of  Miin- 

ty  roads   2(1( 

Incorporated    town    as'  'separet* 

road    district    jjij 

r.1   .   .  ?*«»*«W*"o»    of   lUcea.' 

Districts,   ordinance   for 3t4> 

—what   to  comprise    3*44 

-Sl.^**"?'^"""""     »'     dlstrlcta 

residents    3115 

— certified     .' mt 

— corrections,    how   made. .'.'.'.'.'. ! J»4« 

— as   evidence    j(4i 

When    unlawful    for    white  "a'lid 
colored    persons    to    reside   In 

C'rtaln  districts }«4< 

When     person     occupying    room 
considered    resident    »«: 

hibiled    district      ........  ....3t» 

J^here  servants   m.iy   reside JMl 

Moving    Into    segregated  district 

""e""  segregation  adopted... .JMJ 
Charters  of  cities  and  towns  not 

adopting,    unaffected   MH 
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Streets. 

Sale    of    rlKhU    In— V*.    Const., 

{   125. 
Consent  to  use  of  by  street  rail- 
way, Kas  companies,  etc.. 3014,  3884 
— Va.  Const.,  I  124. 
Awnings,   Are  escapes,   etc.,  on.. 3016 
Using:  contfary  to  law,  penalty.  .3024 
Grading,    order   for   by   council.  .3036 
— adjustment  of  dalnage  to  abut- 
ting   owner    3036-3039 

Through    land    belonging   to    the 

Commonwealth,   prohibited    . .  .3041 
Property    abutting    on,    acquisi- 
tion by  city  or  town 306& 

Telegraph   and  telephone   lines.. 4035 

— consent    of    council 4037,    4038 

— restrictions  ia  use  of 4037,  403o 

Obstruction  of  by  railroads,  pen- 
alty     4734 

Shooting  In  or  along,  penalty. .  .473t 
Driving  vehicles  on  at  e<cesslv«> 

speed,    penalty    4741 

Driving  animals  on  at  e>cessive 

speed,    penalty    4741 

Horse    racing   on,   penalty 4741 

Leaving  sick  or  distibled  animals 

In     474S 

Dedication    of   by    recording    plat 

of   city   or  town    lots 6219 

— alteration   or   vacation    of, 

6220-6222 

TMzatlCB. 
See  also  •TuattcB." 
School  taxes — Va.  Const.,  I   136. 
Rates,  discrimination  as  to  prop- 
erty added  to  corporate  limits 
— Ya.  Const.,   i    169. 
Ot     abutting     land     owners     for 
street    improvement,    ete. — Va. 
Const.,  S  170. 
Roiling    stock    of    electric    rail- 
ways      2208 

— ascertainment    of    value 2208 

Classiflcatlon   of   property   for... 2210 

Not   to  exceed   legal  rate 2210 

Additional    levy    allowed 2212 

Assessors     2233 

— compensation    t 2260 

Property  of  not  sabject  to 2272 

— leased    2272 

Exemption  from,  property  of,  let 

to   another    2272 

Exemption     of    county,    district, 

municipal    bonds    2S0S 

Law  as  to  taxing  dogs  applica- 
ble   to    2«2» 

— ^adoption   ot    232* 

Fees,  commissioner  of  revenue, 
provided  by  law,  aot  to  be  al- 
tered     2347 

In  cities  of  second  class 2906 

Assessment    302S 

— Va.  Const.,  |  128. 

— correction    2227,    2263,    238* 

— made     by     State     Corporation 

Commission,    correction    2392 

—of  omitted  property  or  per- 
sons     2332,  233;f 

limitation     2334 

Penalties  tor  non-payment    30$k 

Assessment  for  local  Improve- 
ment      306*1 

— order  by  council   3067 

— petition  for    3067 

— report  to  collector 30i- 

— notice  to  land  owners. .  .3068,  3069 

.    — appeal    3070,    3071 

— lien,  how  enforced,  when  ef- 
fective      3071 

License   taxes    30';  u 


Sec 
CITIES  AND  TOWTNS — Cob. 

— not   to  be  imposed  on  sale  of 

farm  or'domestlc  products 3072 

Levy    .307."! 

— on  persons  3073 

— on  property  3073 

segregated  3073 

— rate  3073 

— for  public  libraries  and  read- 
ing  rooms    3074 

Distress  for    3076 

Delinquent    lists    3076 

—examination,  allowance,  post- 
ing      3077 

— copy  to  Auditor 3077 

Banks,    branches    4102 

— stock,   deposits    4102 

Appeals    6336 

To  was. 

What  are — Va.  Const.,  I  116. 
Construction    of    term;i    "town," 

"counoll,"    etc 6 

List  of  residents  who  have  paid 
poll  taxes  furnished  by  treas- 
urer of  eounty  to  clerk  of  the 

circuit   court    114 

— how   prepared  and   posted 114 

•System  of  public  free  schools  to 

be   established    in    694 

— how   administered    696 

School   districts    668 

School    trustees    66ii 

— term     668 

As   separate   road   districts 2017 

Taxation   on   Intangible   personal 

property   for  roads    2209 

— property  In  liable  to  road  tax. 21 17 
— delinquent,     sale    of     property 

for     2457-2469 

Acquiring  title  to  property  de- 
linquent   for    non-payment    of 

town    taxes    2468 

Removal    of    county    courthouse, 

donations   for    2748 

— bond    issue    for 2749-2750 

— elections     2749 

Incorporation     2881 

— petition    to   court 2881,    2883 

— publication   of   petition 2881 

— order  of  court M81 

— name   of    M81 

— first   election,   how   held 2882 

— board  ot  supervisors  as  par- 
ties      2883 

—appeal    2884 

— charter  not   affected 2886 

Charter,    effect   on    of    becoming 

city    of    second    class 2908 

Definition     2972 

Becoming  city  of  second   class, 

2886,   2973-2976 
— enumeration  of  population,  ap- 
plication      2973 

enumerators   2973,   2974 

report    2974 

— order  of  court    2976 

— copy  to  Secretary  of  Common- 
wealth      297B 

Ordinances,  prosecution  for  vio- 
lation  of    8011 

Preventing   annoyance   of   pupils 

of    female    schools 3063 

Forbidding    animals    to    run    at 

large     3638 

Riding  or  driving  vehicle,  bi- 
cycle, etc.,  on  sidewaik,  pen- 
alty     4733 

COUNCIL 
School    districts,   constitution   of 

town    as    668 

Appointment   of  school   trustees.   668 
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Kenioval     for    failure    to    repay  _ 
loan  from  literary  fund ••-    <*i 

Sale   of   property    delinquent   for 
non-payment  of  taxes   **»' 

Bond  Issue  for  removal  of  coun- 
ty   courthouse    »'»"' 

To  pay  expense  of  removing  poor 
to   place   of   last   settlemen^^^^  ^^^^ 

Of  town  becoming  city  of  second 
class III! 

Officers  chosen  by 2987,  2988 

— removal,    compensation    *98» 

Proceedings,    rule    for »028 

Presiding   officer    J»2» 

Journal    •.•••,• Jj*; 

Members,    number,    election 2»»* 

— mayor   as    jJ'J 

— quallflcatlon    JOOl 

oath SWISS 

—fines   Imposed  on.   expulsion. .  .8008 

— vacancies    :••«•,;  •;*'''* 

—ineligible  for  office  to  be  flUed 

by    council    298z 

Judge    of    quallflcatlon    of    mem- 
bers      •  • -SOOI 

Returns  of  elections  to,  recorda- 
tion  i2»»« 

Filling     vacancy     In     office     of 

mayor    .....9003 

Suspension    and    removal    of    of- 
ficers      .......8004 

Levying   taxes,   contracting  debt, 

majority   required    8028 

Fixing  salary  of  mayor 3028 

How   convened    8029 

ELECTIONS 
On     bond     issue       for     roads     In 

counties,  voters  In    2111 

First,   how  held    2882 

When    held,   officers   chosen 2994 

Notice    of    899? 

Voting    place    .2999 

Appointment    of    registrars    and 

Judges   of   election    2995 

Manner   of    holding      2996 

Who    may   vote    2997 

Keturns     2998 

To  fill  vacancy  in  council S0«3 

OFFICERS 
Sergeant,   election,   term,   duties. 302S 
— of  town  becoming  city  of  sec- 
ond   class    2891 

Mayor,    salary,   fees    3028 

— to    preside   ot<;r    council 3028 

— of     town      becoming     city     of 

second    class    2886 

— election,  term   2994 

— member  of  council    2994 

— Oiith     3002 

— quallflcatlon     3001 

— vacancy     3003 

'  — nas    powers   of« justice 3011 

appeals    8011 

Suspension    and    removal 30U4 

— notice,  defense   3004 

Chosen    by    election 3009 

Treasurer  of  town  becoming  city 

of    second    class 2889 

Commissioner  of  revenue  of  town 

becoming  city  of  second  class. 2890 
— appointment    of,    quallflcatlon. 2890 
CITIZENSHIP 

See   <ilso    '^AileBa." 

What    constitutes    62 

Rellnquishmeat     63 

.'Suspension    64 

— when  not  allowed   65 


Sec. 
CITY  ATTOBNBY 

Notice  to  of  motion  for  appor- 
tionment of  taxes  when  prop- 
erty  partitioned    2449,  2494 

CITV    CHABTBBS 

See       "Cfcmrteni"!       "CItl*«      ■■* 

TVWBB." 

CITY   COUWCIl. 

See  "Cttiea  and  Towaa." 
CITY   COURTS 

See  also  "Clrealt  Caarta") 
<Knerka  of  C»nrt«"j  "C«r»»M- 
tl»a  CoQit»"{  -C»»rt»"j 

Jadgea"!  and  titles  of  particu- 
lar courts. 
In  city  of  first  class— Va.  Const, 

5   98. 
In     city     of     second     class— Va. 
Const,  I  98.  .    „,. 

Terms    5908,  5»0» 

Attachments    «J* 

—for    rent    ««' 

— Injunctions,   receivers    **" 

Mandamus  and  prohibition  to  by 

Supreme  Court  of  Appeals («4 

Injunctions    «318,  «1M 

Commissioners    In    chancery,   sp- 

polntment tui 

— report,    confirming    or    reject- 

Ing    «l'» 

— publication    of    notice    to   take 

account    *lf' 

—Instructions    to    *l»' 

Receivers    *'*' 

Oeneral   receiver  of    '2»J 

■  — order   to   settle   accounts  of...<2i9 

— report,    recordation    •*'• 

— new    bond    *''• 

Removal  of  causes,  motion  for..6n» 
— when    Improper    for    Judge   to    _ 

try    case    61'' 

Setting      aside      homestead     for 

widow  and  children   (»' 

—sale   of    «5« 

Judge,    chosen    by    General    As- 
sembly— Va.    Const.,    i    99. 
— quallflcatlon,    residence,   term— 
Va.  Const,  i  99. 

—salary    3468,  5471 

—  — ^Va.  Const,  {  103. 

— not    to    practice    law 5*75 

Va.  Const,  :   106. 

— not   to   hold   other   office UT( 

Va.   Const..    S    105. 

— where    to    reside SM' 

Va.  Const.  5   S» 

— removal   to  vacate   office »!• 

— when   to   qualify    S»J» 

failure    vacates    office 5H* 

— holding    other    court SM" 

^Va.    Const,    {    99. 

compensation,    mileage    5M> 

— pro  tempore  judge   5M»« 

• appolntihent,    powers    59M 

. compensation     5W1 

— terms  of  court,   may  omit 5*M 

—designation   of    terms    5M» 

— changing  day  of  commence- 
ment of    5»«> 

— member  of  special  court  of  ap- 
peals    sji: 

^Va.  Const,  S   89. 

.   —pay 5«TJ 

— appointment  of  Jury  commis- 
sioners      5>M 

certlflcate   for    payment  of.5>»* 

^Jury  drawn  in  presence  of.SMJ 

order    for    greater    numl)er 

of   Jurors    5'" 

Clerks,   election,   term,  number— 

Va.   Const,   {    118. 
— abstracts    of   Judgments  certi- 
fled     to    clerk    of    corporatioo 
court    6461,  (Hi 
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— payment   of   certifled   tu 646r. 

Drawing  Jury    B9S2 

— summonlns 6993,    6994.    6999 

CIW    HAI.I. 

Wilful   or   malicious   injury   to.. 448^ 
CITY    LOTS 

Fraudulent   sale,   promotion,  etc.. 

of    44«j 

CITY   ORDINA.^CBS 

8«e    '•Cities    aad    Towan")    ••Ordl. 
■aacca." 
tlTY    POINT 

Harbor   master   at,   duties 3682 

CITY-    SCHOOL    BOARD 

See    "Cltl««    Bad    Towaa"!    "Bdu- 
vatiaa." 
CITY    SCHOOL,  TRl'STKES 

Sen  "Cltlca  aad  Towaa"!  ''Kdaca. 
tlaa." 
CITY    SBROB.4NT 

See  "SerKeaata." 
CIVIL    COTINGE.MT    WSn 

Payments    from    318 


CIVIL   JUSTICB 

See    also   "Civil    and    Polire   Jaa- 

Klection,   term,  salary    3112 

— beginnins  of    term    3116 

Provisions    applicable    to 3113 

Jurisdiction     31H 

Proceedings     upon     intprroiTato- 

ries    3118 

— appeals     3116 

Powers  in   matters  of  contempt. 31 17 

— appeals    3117 

Costs,    payment   Into    treasury ..  .3119 
Summons   and    other    process,    to 

whom    directed    310« 

State   reports   furnished   to 34i 

Clerk,   appointment    3m 

— duties,    term,    compensation. .  .3118 

— qualification,  oath,  bond   3118 

CIVIL    AND    police:    JUSTICE 
See  also  "Civil  Joatlea." 

Election    3097 

Term     •. 309 1 

Qualification     300» 

Oath,    bond    3009 

Salary     SlOii 

— certificate  for    3100 

When   court  open  for  business.  .3Ivl 
Substitute    Justice,    appointment, 

powers    3 1  ^n 

— compensation    3101 

Vacation     3101 

Jurisdiction    3102 

War^•ants    3^)3 

Costs,  fees   3104 

— payment   Into    treasury 3104 

Procedure     3105 

— bill  of  particulars  and  grounds 

of   defense    3105 

— guardian  ad  litem   3105 

Executions     31'.'5 

Appeals     3104 

— bond     3108 

— dismissal  of   3106 

Dismissal    of    claim     3107 

Papers,    preservation    of,    Index- 
ing      3107 

— fee   for    '....3107 

Rules   of   practice    3108 

Court-room,    books,    stationery.  .3109 
Ballirr,        appointment,        duties, 

compensation     3110 

Charter    provisions,   ettect    Sill 

Contempts   before    3117 

Vacating   office    by    holding   cer- 
tain  other  public  offices 3093 


See. 
(  IVIL   WAR 

Veterans,    payment    of    poll    tax 
not    prerequisite    tu    right    to 
vote — Va.   Const.,   S    22. 
Debts,    no    appropriation     to    be 
made  for — Va.  Const.,  {   186. 
CLAIMANT 

•See  also  "Clalau." 
To  property  in  proceeding  to  en- 
force   forfeiture    336S 

— bond    of,    delivery    of    property 

to     33<!.>; 

— Judgment  on   bond    3372 

— appraisers     3368 

.     — execution     337-2 

To  property  levied  on.  how  claim 

tried     6152-6156 

— bonds    6156.    6157 

In     proceeding    to    sell     personal 

property    to    enforce    lien      ....64r.l 
In  attachment   proceedings. 

6407,  6402,  6403 
CLAIMS 

See       also       '•CialnuiBt'*!       "W«r- 

raata   for  Small   ClaimaJ' 
Against      Counties,      see     "Coan. 

tlen." 
.Against  State,  see  "State." 
Against      common     carrier      for 

goods    lost    or    damaged 3928 

— filing     3928 

— penalty   for  falling   to  pav....392N 
Jurisdiction     of     Justice     of    the 

peace     6015 

Disallowance,  for  failure  to  an- 
swer   interrogatories 6236 

— for    failure    to    produce    books, 

writings,    etc 6237 

Ifnclaimed    court    fun<l.s 6310-6311" 

CLAMS 

Sea  also  "Comatlmloa  of  Flali. 
ertrs'M    "Ojuttm." 

Clamming   grounds    :!295 

— application   for  designation  of.3»95 

— designation,    stakes     3^95 

— plat,   recordation    ...' S205 

— costs    .1295 

Bed   not    to   be  assigned    3234 

— not   to  be  staked   off 3232 

penalty    3232,  3234 

— examination     and     analysis     bv 

Dairy  and  Food  Commission-^r.-'i'Si 
— designation  of  polluted   area.. 3282 

— removal  of  shellfish    3283 

from   private   grounds 3284 

from     public    grounds 3285 

— unlawful  to  store  or  sell  clams 
unlawfully  removed  from  con- 
taminated   beds    3286 

— penalty   for  violation   of   law.. 3286 

— payment  of  fine   3288 

— who  to  enforce  law 3289 

Taking,    regulations    as    to 3293 

—tax     3293 

Buying,  marketintr  and  ship- 
ping,   license   for    3294 

— penalty    for    violation    of    law 

relating    to     3294 

— presumption     from     possession 

of    oysters    3294 

Operating  device  for  taking  be- 
tween    Lynnhaven     inlet     and 

Wliloughby    Spit     3173 

— penalty     3173 

Taking  with  rakes  and*  scrapes 
in    Accomac   and    North-moton 

counties,    penalty     3238 

Taking   with    drag-box,   penalty. 324S 

Catching   at   night    3261 

— on    Sunday    326I 

— penalty     . . , 3261 

Dredging  for  on  public  grounds 
unlawful    8J92 
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CLAMS— C««.  , 

Falsely  deslgnatlnK  as  Lynn- 
haven,    penalty W^?;?! 

Non-resident    catching.  ,  Pena"yjJ»J 
— who    deemed    non-resident.  ....3l!o» 
—citizen  interested  with,  prohib- 
ited      '2»* 

CI.ARKC:  COUNTY 

Fees  of  Commonwealth  s  attor- 
ney   ...: ^"^ 

CL.BRK8  „„        .. 

Of  circuit  courts,  see  "Olrcolt 
Conrt"!  "Clerk*  of  Coort»"» 
"Coorts." 

Of  courts,  see  "Clerks  «f  Coorts." 

Of  House  of  Delegates,  see  "Oe«- 
eml    Assembly." 

Of  Senate,  see  "Ge»eral  Assem- 
bly." 

Of   various   offices,    oommissions, 

etc.,  see  particular  titles. 

For  court  of  civil   Justice ...dim 

Of    Juvenile    and    domestic    «■«•»-, .,, 

tions    courts    • J»»* 

E«empt    from    Jury    service 6985 

CLBRK'S  OFFICE 

See  "Clerks  of  Conrts." 

CL,BRKS  OF  COURTS 

Election     •■• 1^* 

— Va.  Const.,    i<    110.   112. 

_ln  cities   129.  3007.  3012 

Va.  Const..  tS   118,  122. 

Vacancies    JJ' 

Terra     *^* 

-rn%i?ir':.'.."':....129.  307.  3012 

Va.   Const..   S!    118,   122. 

Not     to     hold     other     office — Va. 

Const.,   5    113. 
dsquallflcation  for  office  of  sur- 
veyor  z»3» 

May  not  practice  law  In  court  of 

which   he  is   officer .3426 

Ineligible  as  member  of  General 
Assembly — Va.  Cons*.,  i   44. 

For  court  of  civil  Justice 3ll» 

Acts  of  Assembly  furnished  to. .   388 
System  of  accounting  for  estab- 

lished    by    State    Accountant. . .    565 
Of  circuit  court  of  county,  pow- 
ers,   duties,    in   city   of   second 

olass    • 2891.    2896 

Of   cities,   duties,   compensation.     

2989,   2990 
Of    circuit    court,    city    of    Irst 

class,  allowance  to  by  council. 6903 
Salary,   proportion   borne  by  city 

of  second   class 2904 

As  clerk,  local  board  of  review. 2226 

Bond    2696,   2698 

-^new  or  additional    280 

Kemoval,   cause   for,    procedure. 

2706.   2706 
—for   giving   false    certificate    to 

special   commissioner    6271 

— vacancy,    how    filed    136,    138 

— when    and    how    appointee    to 

qualify    ,IJ? 

Deputies,    appointment    2701 

— powers,   oat*    2701 

— consent  of  court  to 2701 

— removal    2701 

— o.dmlsslon   of   writings   to   rec- 

ord  by    6204.   5207 

on  cetlfloate  of  acknowl- 
edgment      » 6205-6208 

on    certificate    of    acknowl- 

wltnesses    6205.    5207 

on  acknowledgment  out- 
Bide   of  United   States 5206 


Sm. 

CLERKS  OF  COURTS— Csa.     

—may  not  practice  law  In  court 

of    which    he    Is    <>«'<»':■:•;!;•:«: 
Clerk's  office,  how  provided  toi.^ 

— to  be  fireproof    '"^ 

—building    for,    erecting   or  re- 
pairing      • •  •  ••■;•, 

—approval    of    court,    order  "' 

election     J™ 

—election     ,iur:n 

—bond    Issue    Sis 

—where   kept .■■■JSc 

— preservation    of    papers   'a •••■;•!* 

—when   to  be   kept  open »'» 

— examln.ition   of    "?: 

report   of   examiners   ■"'* 

Books   and   stationery,   board  of 

supervisors   to   provide «;•; 

-furniture,  seal,   «tCv  •••:•.•,:„ '" 
Proceeding    against    by    Auditor 

for  violation  Of  revenue  Uws.:h» 
Falling  to  settle  with  State,  r»- 

port    of    f"' 

— suspension     ;"'ll"*' 

— appointment  of  person  to  V*r- 

form  dutlfes  of    •■»'' 

Copies   of   records    or   papers  a 

office,  attested  by  as  evidenc».«l»' 
Attestation    of   plats  of  lots,  ef- 
fect as  evidence    ....-»»' 

Forgery    of   certificate   or  attes- 
tation   of    '"' 

COBipeaaaHoa- 
Allowance    by    supervisors....-  «» 

In  cities    "    'mm 

—circuit   courts    . •.:••:; 

— proportion    borne    by    city   oi 

second   class    *" 

FEES. 

Fee   book    ,.,, 

—Inspection    of    :,,, 

General    provisions    '■'iits 

—in  chancery  cases   "JJ 

In  criminal  cases    rnj 

—payment   from    treasury »! 

when   not   paid   from jj'j 

Services  not  to  charge  foT..-"' 
For  acting  as  clerk  to  trial  Jus-^^^ 

Fee  bills  of"  deceased  cierlc. :<«-'<'• 
Furnishing  books   and   papers  lo 

commissioner  of   revenue.. ^■■■«* 
For    services    relating    to   eiec-    . 

tions     Vv'""  iu 

— copying    registration    hoo»  ■•,;  "^ 
—copying     and     certifying    !>«" 

tax   list    •''*•  ' 

Collecting    transfer   fee  on  «>■'',,., 

veyances,    wills,    etc    ■■;•■;•■■ 
Attesting     satisfaction     of    ■"'.,„ 

chanlc's    lien    ■ ...j 

Satisfying   lien    on    record..-—" 
Services  with   respect  to  retor"     , 

of   district  courts    • -v- 

Endorsing   forthcoming  'x>^j,  yjj 

Issuing   hunting   licenses.  «">"„« 
ting,  etc ••••;*' 

Certifying  copies  of  accousU  <" 
fiduciaries    =,1) 

— recording    ■• — ;, 

In  proceedings  by  guardian  i» 
spend  more  than  Income  «• 
ward's   estate    "' 'j 

Filing  and  recording  survey  »»« 
plat        of  .      assigned       o^"  «s 
ground    ;"™' 

Furnishing  list   of  plats  of  os^' 
ter  ground  and  marking  *""'«;i 
doned   parcels   :."":» 

Filing  certificate  of  adoption  m  ^ 
mark  for  Umber  ' 
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FIlinK  report,  apprlilser  of  stock 
killed  or  injured  by  railroad.  .3994 

Fllingr     power     of     attorney     of 
asent        on       whom        process   - 
SKaiast     corporation     may     be 
served    S854 

Filing  list  of  officers  and  direc- 
tors  of  corporation    3854 

Filiner  papers,  recordation, 
copies,  eta.,  relatin«r  to  cor- 
porations      3836 

Entering  lines  reported  by  Jus- 
tice     2852i    2658 

Report  to  Auditor  of  fines 25<$ 

Docketing  executions  Issued  by 
Justice     6030 

Filing  abstracts  of  Judgments 
of   6030 

For   marriages    reported    to 6099 

Keeping  register  of  persons  con- 
victed  of   felony    4787 

Services  uearrangement  magis- 
terial  district    2694 

List  of  county  and  city  officers 
to  Secretary  of  Common- 
wealth      3407 

Recordation  of  order  annexing 
territory  to  city  or  town 2*63 

Recording    log   brand    3580 

Recording  report,  orders,  etc..  In 
condemnation    proceeding    4381 

Recording  contracts  reserving 
title    to   chattels    6189 

— attesting,   when   satisfied 5191 

Recording  written  act  of  re-en- 
try on  land   5537 

Recording  reports  on  accounts 
of   general    receiver    6296 

Recording    lien    on    colt    6446 

— lien  on  calf    6447 

Recording;   Hen   on   crop    6452 

Enforcement  of  prohibition  law. 4655 

For   collecting   taxes    2405 

Furnishing  list  of  land  grants 
and   conveyances   to  assessors. 2242 

Furnishing  copies  of  order  ap- 
portioning  taxes    2449 

Proceeding  to  ascertain  delin- 
quent taxes  due  on  real  es- 
tate      2456 

Entries  in  record  of  delinquent 
town    taxes    2458 

Reporting  sales  of  delinquent 
land    to    Auditor    2471 

Endorsement  on  delinquent  land 
book  when  land  redeemed, 

2476,  2493 

Deed   for   delinquent   land 2482 

Recording  sales  to  State  In  de- 
linquent   land    book    2489 

Redemption  of  land  sold  to  State 
for   taxes,    reports,    etc,    of.... 2491 

Entry  In  delinquent  land  book, 
order   redeeming  land    2493 

Copy  of  order,  apportioning  city 
taxes    2494 

Proceeding  to  purchase  delin- 
quent   land    2495 

State  purchases  of  delinquent 
land 2501 

Powers  «Bd  Dntiea. 

Actions  and  suits,  whan  dis- 
missed for  failure  to  file  de- 
claration  or  bill    6079 

Annexation  of  territory  by  city 
or  town,  cony  of  order  certi- 
fied to  county    2963 

—recordation,   fee    2963 

Appeal,   record   for    6339-6342 

— bond   taken    6362 

•—^-endorsement   on   summons.  .9862 


Sec. 
CLERKS  OF  COVRTS— Cos. 

— entering   decision    of   court    of 

appeals    6369,    6372 

— from    civil    and    police   Justice. 

papers  sent   to    3106 

—docketing     310« 

return   of   papers    3106 

Appointment      of     executor,     ad- 
ministrators,   and    appraisers.. 5249 
— Va.  Const.,  i  101. 

— of  curator    5248,  5249 

• — of  Jury  commissioners  entered.. 6986 

Guardian  ad   litem    4366,  6098 

Approval,  bond  of  person  ob- 
taining dead  bodlas  from  an- 
atomical   board    1734 

Attachment,  filing  petition 6383 

—endorsement   of   bond    6384 

—notice    to    plaintiff   of   affidavit 

of    defense    6385 

— issuance     6386 

— payment  of  writ   tax 6387 

— other  attachments 6388.  6401 

—bond   filed   with 6386,   6395 

--for    rent    6416 

Attestation,      writing      releasing 

part  of  Judgment  or  decree. .  .6333 
— of  extension  of  time  of  lien  of 
deed     of    trust,     mortgage     or 

lien R;27 

—indexing    6827 

Ball,    In    action    of   debt    for   re- 
covery of  penalty  for  violation 
of  license  or  revenue  laws.... 2395 
— certified  to  by  Judge,  ball  com- 
missioner   or   Justice    4847 

— recognizance      taken      out      of 

court   sent    to    4077 

Bonds,   prepared   by    3890 

•—taken    before,    provisions    and 

conditions    of    279 

— new  or  additional  bonds 280 

— of    tobacco    sampler 13I>1 

^— of  person  obtaining  bodies 
from  anatomical  board,  ap- 
proval   of 1734 

' — of  purchaser,  land  sold  on  ex- 
ecution for  debt  due  State,  en- 
dorsement  on    2522 

— of  officer,  recordation    2696 

copies   to  Auditor    2700 

— of   notary    2850 

— of  game  warden    3322 

—of    pilot    J615 

— by    non-resident,    security    for 

costs    S519 

— of  policeman  for  watering 
place,      manufacturing      plant, 

etc 4806 

^-of    hirers    of    prisoners 4961 

—for  capias    6420.   6422 

Capias,   against   defendant   about 

to    quit    State    6419 

— approval    of   bond    6420 

— taking   bond   of   defendant 6422 

—for    fine    2569-2561 

Certificate  to  Auditor  of  allow- 
ances made  by  court    2187 

— of    allowances,    duplicates 3404 

— of    acknowledgment    before. .  .5205 
— of  proof  by  witnesses  before.. 5206 

— to    special    commissioner    6269 

penalty  for  false    6271 

— allowance    of    fee    In    criminal 

case    4961,   4962 

To  certify  copy  of  riport.  orders, 
etc..   In  condemnation  proceed - 

•     Ings    4381 

— allowances  to  officers  In  crim- 
inal   cases    4961,  4964 

statement   of   expenses   ir,,4964 

to    Issue   exeoutlon   to*-    ^  .a>6< 
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CLICRKS  OF  COVRTS— Cob. 

Certification  to  by  JUBtlce  of  ex- 
amination and  recognizance  of 

person    held  for   trial 4846,   4847 

Delivery     of    papers     In     suit     to 

commiagioner  in  chancery   ....6187 
To     furnish     books     to    commis- 
sioner  of  accounts    B412 

Costs  taxed  by..3S3:t.  3634,  3636,  3636 
Corporations.        recotdation        of 

charter     3861 

•  -cliarter   of    purchasers   of   cor- 
porate  franchises    3817 

—charter    of    non-stock    corpora- 
tion      3874 

-amendment  of  charter, 

3779,  3780,  3875 
— of  consolidation,  certificate  of. 3822 
— certificate     of     dissolution     of 

non-stock    corporation    3880 

■—noting  dissolution   of 3809,    3810 

-recording     power     of     attorney 
appointing      agent      on      whom 

process  may   be  served 3854 

revocation    of    authority    or 

resignation    of    3854 

—filing    lim.    ot    orricers    and    di- 
rectors      3854 

— service    of   process   against    on 

clerk 3851 

— fees  for  services  relating  to.. 383': 
Costs    taxed    in    proceeding    for 

violation    of   revenue    laws 2396 

— certified   to  Auditor    2396 

Forming   new   counties,    copy    of 

notice     2676 

— poll    books    ..2676 

— ballots     2676 

— ballot   boxes    '...2676 

—penalty  for  failure  of  duty...26<(> 
— copy    of    polls,     etc.,    sent     to 

clerk  of  House  of  Delegates.  .2679 
Court,      order      changing      com- 
mencement  of   term,   copies   to 

House  of  Delegates 6893,  E909 

— notice  of,  special  terms 6894 

posting    order    6894 

process     5894 

entering    warrant    adjourn- 

IDK     5895 

— posting    order    changing    place 

of   holding    6966 

Decedents'     estates,     jurisdiction 
to   appoint    personal    represen- 
tatives— Va.   Const.,   i   101. 
— appointment      of      administra- 
tor     ^ i6860,    6373- 

of  curator    6248,   6249 

of   appraisers    6376 

— when     to     commit     estate     to 

sherirr     5374 

revocation     5374 

— letters   of   administrator 5S76 

— recordation   of   list  of  heirs... 6379 
Dentist,    registration    of    llcens« 

„o'    164J 

Depositions,    filing    6232 

—In   rape  cases,  destruction  of.. 4415 
Detinue,  action  of,  order  to  seize 

property     5797 

^bonds    6797,    5804 

charges    for    keeping    property 

taxed   In   costs    5803 

Distress    warrant,    return   of, 

6628,   5529 

—entry    In   execution   book 6528 

— venditioni   exponas    6528 

District    courts,    duties   with    re- 
spect   to    records    of 6370 

Court    dockets,    of    civil    canes. .  .6243 

— criminal    cases    6244 

— chancery    cases    6246 

Judgment  docket    titl-ttVI 


Sec 
CXKllKS  OK  COURTS— Cm. 

—entry    of    return    of   execution 

on    (4il 

— remission    of    fine    2ST4 

Docketing   executions   issued   by 

justices    6030,  (Ml 

— appeals  from   justices   <(]( 

—certificate  of  assessment  of 
damages  against  dealer  In  fer- 
tilizer     by      Commissioner    ot 

Agriculture    Il2t 

Indexing    1120 

Drainage  district,  establishment, 
notice  to  supervisors  of  report 
of  benefit  accruing  to  high- 
ways     1741 

— notice  to  railroad  company... l'(7 

recordation  of  certificate  of 

cost  of  establishing   1771 

certification  and  delivery  of 

assessment   roll    nil 

bonds,  recordation  of  I'H 

Elections,      roll      of      registered 

voters   filed    with    » 

— Va.  Const,  t  19. 

— to  distribute  registration  books 

to  registrars   M 

— voters     disqualified     or    dead, 

names   sent   to   registrar M 

— to  furnish  Hat  of  election  dis- 
tricts and  number  of  voters..  !>• 
— notice    to    clerks    of    electoral 

boards  of  candidates   li* 

elections  In  towns  i<* 

— to  receive  and  keep  ballots...  I»« 
— to  send  messenger  for.  when..  IM 
— when     to    destroy    poll    books 

and    ballots    181 

— clerk      of      commissioners     of 

election,   to  act  as M 

duties   of    IK 

— abstract   of   votes    H» 

— certificates  of   election    IM 

— when  clerk  absent,  who  to  per- 
form  duties  of    !l" 

— abstract   of  votes   delivered  to 

messenger    IS* 

— to  Issue  subpoenas  for  wit- 
nesses   in    contested   election..  2(1 

— returns    to,    town    elections 2M! 

— on  bond  issue  by  city  or  town.lMi 

;opy  to  council  or  board  of 

control    5M! 

— primary,  receiving  and  retain- 
ing poll  books  and  ballots....  2)8 

when     to    allow    Inspection 

of     2J8 

sending  messenger  for  re- 
turns      2J8 

receiving   unused   ballots...  23! 

Embalming,  registration  of  li- 
cense  to   practice    I"'* 

Eminent    domain,    petition    flle<l 

with     4J(T 

— report  of  commissioners.  43(1  4581 
— receipt  for  damages  paid. 43(9, 4>Sl 
— certifying   copies   of   report. .  .4281 
Estrays  and  adrift  propert.v.  re- 
cordation   of   appraisal 2Ma 

— posting    25(5 

K-xjcutions,  duty   to  Issue M* 

— receipt    for    (48( 

— for     benefit     of     person    other 

than    plaintiff    »K 

— entry    of    officer's    return «»' 

— taking    bond    when    execution 

stayed    (4M 

endorsement  of   («" 

— summons   to  debtor  to  answer 

interrogatories    (iM 

— garnishment     (5W 

— on   judgments  of  justices.. :..«•" 
— ^for  fines. 2649,  2562,  2563,  tSii,  tW 
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— for  costs  in  criminal  cases... 4964 
— on     JudKment     for     debt    due 

State,    form   of    2517 

— on  Judgment  for  fees  of  jailor. 

endorsement    on     2878 

— venditioni   exponas    2527 

Extradition  proceedings,  docket- 
ing,   notice    to    Judge 50S3 

Fee  collected  from  defendant  In 
criminal   case,    payment   to.... 361 3 

— how    disposed   of    3513 

— in  criminal  case,  certificate  of 
allowance    4961,    4962 

—  —effect  of  failure  to  present 
claim  for  in   time 4965 

Felony,  register  of  persons  con- 
victed  of    4787 

— photographs     4787 

Fiduciaries.    Jurisdiction    to    ap- 
point— Va.   Const.,   (   101. 
— furnishing    list   of    to   commis- 
sioner of  acoounts    5401 

—certifying  revocation  of  au- 
thority   of    6401 

copy   of  account   settled   In 

chancery    cause    5411 

— recording  reports  of    5428 

Fines,  receipt  for   2646 

— penalty  for  failure  to  give.... 2646 

— rei>orts   of    2646 

penalty  for  failure  to  make..2546 

— misappropriation,    penalty     ...2546 

— certified   to  by  Justice 2660 

— report   to   court    2661 

^posting     2661 

entry    2662 

—  —execution    2662 

^fee    2562 

— payment   to   clerk 2662 

by    officer     2668 

report  of  default   2568 

—execution   for, 

2549,  2562,  2663,  2569,  2661 

— capias   for    2569,   2660 

to  whom  directed    2561 

copy  of  return  on  In  report 

to  Auditor   2564,  2566 

— list  of  returned  to  Auditor, 

2563,  2664 

Statement   with    2666 

copies  of  return  on  execu- 
tion     2664.    2665 

fee     25C6 

^penalty     2667 

— in  proceeding  for  violation  of 
revenue  laws  certified  to  Aud- 
itor   of    Public    Accounts 3396 

— when  paid  to  clerks  by  Jus- 
tices         2B66 

— remitted    by    Governor,    entry 

on  Judgment  docket   2574 

Forthcoming  bond,  endorse- 
ment on 6620,  6627,  6628 

"no   security  to   be   taken," 

when    6624,    6626 

— fee    6627.   6629 

^-docketing   motion   on    removal 

from   Justice    6626 

— attesting   copy    when    original 

withdrawn     6528 

Forms  for  commitment  of  in- 
sane.    Inebriate    and    epileptic 

persons;    printing   of    1089 

Forms  used  for  accounts  payable 
out  of  State  treasury  fur- 
nished  by    Auditor    2176 

Game  laws,  report  of  prosecu- 
tions   to    commissioner 3342 

Oarnishment     6509 

(iuardlan  ad  litem,  appointment. 6098 
— for  Infant  or  insane  person   In 
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Forms  for  use  of  assessors  fur- 
nished   to     2243 

To  certify  to  Auditor  changes  In 
assessments  made  by  courts.  .224!) 

— by  local  boaifd  of  review 2249 

— to   assessor  or  commissioner.  .224l> 

Interrogatories  and  answers, 
flllnir  with    2261 

List    of   conveyances      2274 

— to   whom   furnished    2274 

List  of  Judgments  for  partition 
of  land    2275 

— lands    devised     2275 

Ust     of    land     grants     furnished., 
to     2277 


Sec 
CLERKS  OF  COURTS— Con. 

Listing  funds  deposited  to  credit 

of  suit   2307 

— payment   of   tax   on    2307 

List  to  commissioner  of  reve- 
nue of  bonds  and  funds  held 
by    commissioner    or    receiver 

under  authority  of  court 2307 

Notes,  bonds,  etc.,  held  subject 
to    order    of    court,    taxed    to 

clerk    2308 

Copies  land  books  and  personal 
property  books  furnished    to.. 2342 

— receipt  for    2846 

Transfer  fees,   collection   of  and 

accounting    for     3348 

Expense,    postage,    how    paid.... 2350 
Merchant's    purchases,    report   to 
clerk   of  Increase  of  by   board 

of    review     2866 

List   of   licenses   returned   to   by 

commissioner   of    revenue 2374 

Tax  on   suits  paid   to    2401 

Tax  paid  to  betore  will  pro- 
bated     2403 

— before  deed  or  contract  ad- 
mitted to  record   2403 

— before  grant  of  administration 

on  estate  of  decedent   2403 

Record    kept    of    taxes   collected 

by     2405 

— designation  of  commissioner  to 

examine     2405 

— statement   to   Auditor    2405 

— payment   Into   treasury    240S 

— commission     2406 

Delinquent  taxes,  collection   2419 

— report  of 2419 

—distribution    2419 

Certify  to  Auditor,  appointment 
and  bond  of  delinquent  capi- 
tation  tax   collector    2421 

Payments  to  by  delinquent  capi- 
tation tax  collector   2422 

—receipt     2422 

List     of     delinquent     capitation 

taxes      2423 

— ,to  whom  delivered   2423 

— return  by  collector  2425. 

—filing    2<25 

— report    to   Auditor    of    amount 

uncollected     2426 

Sealing  and  delivery  of  delin- 
quent list  m^ 

List    of    delinquent    real    estate, 

recording  and  Indexing    2428 

IJst  of  delinquent  taxes,  copy  to 
supervisors  and  city  coun- 
cils     2429 

Apportionment    of    taxes    when 

property  partitioned  2449 

— copies  of  order,  to  whom  fur- 
nished      2449 

tee    2449 

Order  forfeiting  land  for  failure 
to    enter    on    land    book,    copy 
to  register  of  the  land  office.. 2463 
Book    for     entry    of     delinquent 

town    taxes    2457 

— record  of  sale  in   2467 

—   — redemption    24(18 

— deed    for    24R8 

—fee     24R8 

Delinquent   land   book    2469 

—corrections     2472 

— endorsement      on      when      land 

redeemed 2476.  2477 

Copy   of   list   of  delinquent   real 

estate   to   treasurer    2460 

Copy     of     report     of     sales,     to 

Auditor    2471 

—fee  for  2471 
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Sec. 
ci.g:rk9  of  courts— C*B. 

Delinquent      tax      list,      endorse- 
ment of  payments  on.,.. 3466,  2468 
Delinquent    land    sold,    when    to 
receive  payment  of  taxes,  etc., 

to    redeem    2477 

— deed    to   purchaser    2482 

— report    of    2482 

—fee     2482 

— When  clerk  is  purchaser 2483 

^-compelled  by  court  to  exe- 
cute      2486 

— land  purchased  by  State,  fur- 
nishing  copies   of   list  of 2489 

recordinK  In  delinquent  land 

book      248» 

fee    248» 

—  — rederfiptton    2491 

certificate  to  «ommissioner.2491 

report   to   Auditor    2491 

—  — payment    Into  treasury. ..  .3491 

fees   J!491 

Delinquent  land  sold  to  Auditor, 

redemption  by  owner   2496 

— deed      2496 

— recordation  of  survey   3496 

—  — of  writing  deslgrnatingr 
agrent      2496 

— application  for  purchase  of..,. 2496 
deposit  with    249S 

—  —copies,   service    2496 

—  — order  of  publication,  form, 
posting    2496 

Delinquent  kind  book,  endorse- 
ment  of   payment   on...  2491.   2492 

— entry  of  redemption  of  part  of 
land     349S 

Delinquent  sale  declared  void, 
taxes   received    2492 

Order   apportioning   city    taxes.. 2494 

Disposition  of  levies  received  on 
delinquent    lands    2502 

— receipt     for     2602 

Posting  and  publishing  state- 
ment of  disbursements  by 
councils     8078 

Marking  satisfied  when  appor- 
tionment    from     Judicial     sale     * 

paid  on    6268 

FINES,    FORFEITURES   AND   PENAL- 
TIES FOR  NEGLECT  OF  DUTIES 

^or  failure  to  furnish  or  certify 
list  of  paid  poll  taxes US 

Failing  to  certify  and  forward 
abstract  of  votes  186 

Failing  to  deliver  certificate  of 
election lt6 

Falling  to  file  8-<d  record  bondc.   279 

For  violations  of  law  with 
reference   to   insane   persons. .1060 

Failure  to  transmit  copy  of  bond 
of  tobacco  sampler  to  Auditor. 13K1 

Violating  law   with    reference  to 
registration    of    certificates    of. 
physicians    1612 

Failure  to  furnish  lists  to  as- 
sessors      2242 

Failure  to  furnish  list  of  con- 
veyances. Judgments  for  par- 
tition of  land,   devises,  etc 2276 

Failure  to  remit  binds  of  State.. 2406 

Fines,  falling  to  receipt  or  ac- 
count  for    2646 

— ml!>appropriatlon   of   2646. 

Failure  to  issue  capias  pro  fine.  .2560 

Falling  to  report  fines  to 
Auditor     2667 

Failure  to  perform  duty  relating 
to  election  for  formation  of 
new    county    2678 

Failure  to  transmit  copies  of 
bonds  of  officers   to  Auditor.  .2700 


CUSRK8  OP  COURTS— C«L 

Failure  to  report  prosecatloni 
under  game  law  3142 

Failing,  to  record  bond  of  clerk 
of  Supreme  Court  of  Appeals.. 3}tl4 

Allowing  records  and  papers  to 
he  removed  from  city  or 
county    ]}r7 

Failure  to  record.  Index,  etc, 
papers,     certlflcates,     plat& 3192 

Failing    to    verify    records 3401 

Falling  to  note  release  of  deeds 
of  trust,  etc Utt 

Issuing  duplicate  certificate  of 
allowance  without  order  of 
court     . ..» 3494 

Failure  to  report  to  General  As- 
sembly      Utl 

Failing,  to  furnish  list  of  officers 
to  Secretary  of  Common- 
wealth     34«J 

Improperly  acting  as  attorney.  .342( 

Failure  to  perform  duty  relating 
to  recordation,  etc.,  of  charters 
of   corporations    3361 

Failure  of  duty  relating  to  char- 
ter of  non-stock  corpora- 
tions      3874 

— failing  to  certify  dissolutieo 
of    non-stock    corporation 3880 

False  entry  In  record  of  mar- 
riages,   births   and    deaths 4491 

Making  false  entry  In  or  de- 
stroying  record    4(U 

— forfeiture  of  office    4S17 

— disqualification  to  hold  offloe 
f6r     4511' 

Issuing  marriage  license  con- 
trary to   law 4641 

— falling  to  perform  duty  under 
laws    relating    to    marriage, 

6074.    6014 

Falling  to  furnlsli  copies  of  con- 
victions to  superintendent  of 
penitentiary     4J4I 

Failure  to  certify  revocation- of 
authority  of  fiduciary   S401 

Failure  to  notify  clerk  of  Hoase 
of  Delegates  of  change  of 
commencement  of  term  of 
court  • 6893,  5»0» 

False  certificate  to  special  com- 
missioner     6271 

— removal    for    6171 

Failure  to  give  notice  of  ap- 
pointment of  person  to  receive 
proceeds  of  sale  6273 

CL.BRK    OF    HOUSB  OF    DBI.B6.4TM 

See   '•Oemerai    AHeMhly,** 

CLIFTON  FORGK 

Commonwealth's  attorney,  feei..J6M 

Circuit  court    5J87 

CLINCH    RIVBR 
Act  for  protection  of  fish  In  con- 
tinued  in  effect   3tl( 

CLOUD  ON  TITLB 

Tttx   sale,    suit   to   cancel, 

2498.  tm 

Suit  to  remove , 634S 

CLOVER 

Seed,   bushel,   standard    K^' 

CLUB 

Incorporation    38iJ 

Not   a  home  within   meaning  of 

prohibition  law   ««' 

CLUB  BOUSB 

Keeping,   etc.,   ardent  spirits  at. 

punishment     "" 

Used  in  violation  of  prohibition 
law,  nuisance  "" 
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Sec 
CLUB   HOUSE — Com. 

— closing   up    4622 

— bond  of  .owner   4622 

COAL. 

Assessment  for  taxation    223S 

— Va.  Const..  {  172 

Bushel,   standard    1470 

WelghinK,     on    public    scales    at 

request   of    buyer    1476 

— cities  and   towns   may  proride 

for     3033 

On   lands  of   Infant,   ln§ane  per- 
sons or  trustees,  suit  to  sell  or 

lease    6336-6346 

COAI<  MINES 
See  "Mlaes" 
COAST   SURVEY 

In    general    21-26 

Removal  of  fences  and  trees  for.     20 
Damages  to  land  and  crops,  how 

ascertained    21 

— assessors'  report   22 

- — appeals    23 

— order  of  court  on   report 24 

— appeal  from,  how  tried 26 

Penalties   for   Injury    to  signals, 
monuments  or  building   26 

COBB'S   ISLAND 

Citizens  of  exempt  from  jury  ser- 
vice      6886 

COCAINE 

Label    on    drug   containing 1664 

Sale,    label    16M 

Prescription   of,   when    unlawful.  1694 

— form    of    1698 

—penalty     1695 

Selling,  furnishing,  giving  away, 

etc 1696 

— penalty    1696 

Possession    with    Intent    to    sell, 

penalty     1697 

COCK    FIGHTING 

Punishment    '. .  .4550  . 

CODE 

Laws   embraced   in    1 

Manner   of  citing    1 

Rules  of  construction    6 

Copies     of      furnished      to      law 

schools    366 

SlTect    on    existing    rights    and 

remedies    6830 

Copies   as   evidence    6189 

Time    of    tailing    effect 6567 

Kepeal  of  statutes   by 6567,   6569 

— effect  of  repeal    6569,  6571 

Acts   not  affected   by 6568 

Effect  on  pending  causes.  .6376,   6570 
BfTsct  as  to  persons  in   office. .  .6571 
CODEINE 

Habitual      user,      furnishing     or 

prescribing   for    1694 

— penalty    1696 

CODICIL 

See   also  «Willa  and    Adinlalstra. 
tloa." 

Word  "will"  Includes 6226 

Revocation     6233 

— of    will   by    5ZS3 

Revival    after    revocation     6234 

Fraudulently  destroying  or  con- 
cealing,   penalty    4458 

COHABITATION 

Within   State  after  bigamy  com- 
mitted   outside    of    State 4638 

— after   marriage   with'n   prohib- 
ited degrees  or  between  white 

and    colored   persons    4640 

— as   evidence   of  marriage 4540 

Lewd  or  lascivious,   punishment. 4545 
As   bar  to  divorce    5103,   5110 


Sec. 
COIN 

Forgery  of,  punishment   4487 

Uttering  forged    4487 

— having   In    possession    4490 

Instruments  for  forging,  mak- 
ing, mending,  having  in  pos- 
session,   etc 4488 

Counterfeit,  search   warrant  for, 

4820-4822 
Levy    of   execution    on,    how    ac- 
counted  for    6487      , 

COIN    SILVER 

Regulation  of  sales  of  goods 
marked  "coin"  or  "coin  sil- 
ver"      4462 

COLCHIUM 

Sale,   label    1691 

COLD   AIR 

See  •'Public  Utilities  ComraBles." 
COLD    STORAGE   COMPANIES 

Use  of  street  by 3014,   3882 

— Va.    Const.,    }    124. 

Powers    and    liabilities   of 4068 

COLLATERAL 

Surety  on  ball  bond  taking  from 
principal     4836 

COLLATERAL    SECURITIES 

Provision  for  sale  of  not  to  af- 
fect   negotiability    6667 

COLLECTOR 
Of  taxes,  see  "TazatloB.'' 
Of    taxes    and    levies    in    city    or 

town    3034 

— bond     3034 

—distraining   for    taxes    307-''> 

— oath   to  delinquent  list 3076 

Of   tolls  on   canal,   forfeiture  for 

fallare   of   duty    4020 

— liability   of  canal  company   for 

excessive    toll    charged    by 4021 

Of    turnpike    tolls,    duty 4086 

— forfeiture  for  failure  to  per- 
form      4086 

— service  of  notice  on  in  pro- 
ceeding against  company  to 
recover  forfeiture  4087 

COLLEGES    AND   UNIVERSITIBS 

See  also  "UBlvemitr  of  VIp- 
KlMla"!  "Vlrctala  Aartenltanil 
and  Meebaaloal  Collese  aad 
PolTteehalc  laatltnte"!  "Vlr- 
rlBla  Military  Iniititate'*!  «Vlr- 
arlDla  Normal  aad  Indastrlal 
laatitnte"!  "li^illtam  aad  Mary 
College." 
Students,  residence  for  purpose 
of  voting — Va.  Coast.,   i  24. 

Tncorporation    of    3872-3880 

State    reports,    furnished    to 347 

— maps  and   State   publications. 

356,   393 

— Acts  of  Assembly    388 

To  furnish  copies  of  publica- 
tions to  State  Library  354 

— penalty  for  failure   S';'' 

Reports  by    987.   988 

— penalty  if  not  made 987,  989 

Interest  on  State  bonds  paid  to.   990 

State   bonds,   exchange   of 991 

Scholarships     993-997 

Donations   to.   iovestment   of 994 

— apnolntment     of     students     or 

cadets   by   donor    99B 

— scholarships    993,  996,   9«7 

— Irrevocable     ^..,.- 994 

Property  of  exempt  from  tax- 
ation     2272,    2301 

— Va.   Const.,   i   183. 

Real  estate  of,  power  to  sell. . .  .SRTi 

Fire    escapes    3141 
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Sec. 
(-OL.LK6l<:.<l  AND  liNIVERSITIES — Com. 

Lands  of,  not  Bubject  to  con- 
Ucmnatlon     4384 

UurniriK  or  deatroyInK  buildinKs. 
punishment    4<30 

Wilful  or  malicious  injury  to 
buildlngrs,    punishment    for    ....4482 

— trees,    shrubbery,    fences 4483 

Unauthorized  credit  to  minor 
student,    penalty     4707 

Conservators  of  peace  at 4804 

Policemen    at    4805 

tOLORKn  PBRSOXS 

Sec  also  "Crntral  State  HoMpl- 
tal"i  "Nearro  Reformatory  As- 
sociation of  Vlrslnla"!  "Vlr- 
■iala  Komal  aad  Induatrial 
laatltute"!  "Vlrarlnla  State 
School  for  Colored  Deaf  and 
Blind  Cklldren." 

Who  deemed  to  be 67 

Lists  of  persons  having  paid  poll 
taxes     109 

— Va.  Const.,  {  38. 

Separate    schools   for    719 

— Va.  Const.,   t   140. 

I^nd  assessed  against,  listed 
separately    in    land    book 2279 

Separate  assessments  of  proper- 
ty of  in  personal  property 
book     2300 

Separate  waiting  rooms  for. 
State  Corporation  Commission 
may    require     371'! 

Separate  cars  for,  railroad  to  fur- 
nish      3962 

— separate  compartment  of  same 
car     3967 

— persons,  cars  and  trains  to 
which    not    applicable    3968 

— assignment  of  races  to  their' 
respective    compartments     ....3966 

—ejection    from    train    3965 

—equal    accommodations    3963 

Failing  to  take  seat  assigned  in 
railroad    car,    penalty 39S3 

Separation  of  white  and  colored 
passengers  in  street  cars. 3978,  3980 

— change  of  seats    3980 

— when  provisions  not  applica- 
ble      3982 

— penalty  for  failure  to  obey 
conductor    3983 

— discriminations    prohibited     ...397" 

— conductor  as  judge  of  race  of 
passenger     3981 

Separation  of  white  and  colored 
passengers    on    steamboats. ..  .4021' 

— passengers  to  which  not  appli- 
cable     402? 

— failure  to  occupy  place  assign- 
ed,   penalty    4024 

— discriminations    prohibited     ...4023 

— separate  accommodations  for 
white  and  colored  persons  at 
wharves     4026 

Segregation  of  races  in  cities 
an.l    towns    3043-306:'. 

Marriages,    validation    of 5091 

— with  white  person,  punishment 
for    454b 

— with  white  person,  punishment 
of  person  performing  cere- 
mony      4547 

— with  white  person,  void  with- 
out   divorce    5087 

— with  white  person  outside  of 
State,    when    void    5089 

— "ith  white  person,  leaving 
State  to  evade  law,  punish- 
ment      3540 

evidence    of    marriage 3510 


Soc. 
t'OLORBD    PBRSO.\S— Con. 

Children  of  former  slaves,  legilt-_ 

macy     52tS 

— of  slave  marriages,  inherit- 
ance  by    5M^ 

— Va.  Const.,  i  195. 

Gifts   and   devises    for  education 

of    58: 

— how    taken   and   held 5** 

— how   will   probated    W 

Curator,     Hampton     Normal    and 

Agricultural   Institute   SS* 

— students     '!• 

Summer    Normal    School >59 

Reformatory  for  negro  minors.. IMl 
Insane,   hospital  for..  1904.  1005,  1(P«T 

Feeble-minded     109!,   1«93 

Inciting   race   riot,    penalty 4}»J 

COMBINATIONS 

Prevention  of — Va.  Const,  {  165. 
COMMERCIAL    AGBNT 

Acknowledgments    before    Hot 

Depositions   before    i--* 

COMMISSION 

See  also  •'Conipenaatloa'') 

"Peea")    "Saiariea." 
By  Governor  to  officeas  appoint- 
ed   during     recess    of    General 
Assembly — Va.  Const.,  !  73. 

Seal    Va.  Const,  {  ""> 

Attestation      by      Governor— Va. 

Const.,    {    75. 
To    run    in    name    of    Common- 
wealth— Va.  Const.,  i  86. 
Judges,    commissioned    by    Gov- 
ernor— Va.  Const.,  }   102. 
Governor    to    commission   Attor- 
ney General — ^Va.  Const.,  i  107. 
Of  escheator  in  sale  of  escheated 

land     51' 

Of  forest  wardens  by  Governor..  5l« 
Of  officers  of   the   Virginia  Mili- 
tary   Institute    >*' 

Of   oyster   inspector    5221 

Of    members.     State    Corporation 

Commission     3*'< 

To  fix  salaries  of  councllmen 
when  form  of  government  of 
city   or'  town   changed,   duties. 

etc 2>51 

To  consider  compensation  of 
certain  officers,  act  as  to  con- 
tinued   in    force    551'; 

To   take  depositions    *--■ 

COMMISSION   FOR.M    OF  GOVBRX- 
MKNT 
See  "Cities  and  Towns." 

COMMISSION  OP  LIINACV 

Sec  "Insane  Pemons" 
COM.MISSION    MBRCHAIVT 

Deflnitlon    of   term    125T 

Farm    produce,    term    Includes... 1!»' 
Application    for    registration  —  USi* 

— fee,  certiflcate    1J68,  1S«1 

revocation    1260.   I2«I 

— bond 1258,  12S» 

— actions  against   1259,  I'M 

—trial   of   complaints   against... ISM 

— revocation  of  certiflrate   12" 

publication     II*' 

appeal    12*1 

Reports  of   sales    HW 

Offences,   how   punished    1^4 

Tobacco,    storage    of    in    public 

warehouse     IS" 

Liens    of   consignors    t4lS 

COMMISSIONERS 

See  "Board  of  Plre  C«anilaalm- 

era"!    '-Board    of    Harkor   Cmm- 

nlasioners      of       Norfolk      as! 

Portsmovtk"!  xRoard  of  Drala- 
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Sec. 
(OMMISSIONBKS — Con. 

■se  Conimlnitaii«ra''«  "Board 
o(  Police  CoaiBilMioaeni''t 
"ConunlMloaer  la  Ckanccry"; 
••DralaaKe  Diatrlcfi  "Special 
Coauaiaaloaera";  "State  Cor- 
poratloa  Commlaaloa." 
Ball  Commissioners,  see  "Bail." 
Board     of    Poor    Commissioners. 

see   "Poor." 
In       condemnation       proceedings. 

see   "BmlBrnt   Domaia." 
Appointed     by      Governor,     oath 

taken    by     272 

— who   may   administer    27S 

— record    of    •    *  i ' 

— ^may      administer      oaths      and 

take    affidavits     ••   2'* 

Reference  to.  petition  to  sell, 
mortgagre  or  lease  property  of 

Insane    person    J2S* 

In   proceeding  to  establish  road.I98U 
Funds,  report  to  examiner  of  re- 
cords      • 2223 

Listing  property   for  taxation. .  .230 i 
— bonds,      notes,      evidences      o^^... 

debt     2308 

— payment   of    taxes   on 2309 

Deed  made  by  to  clerk  purchas- 
ing land  at  delinquent  sale... 2483 
To  execute  deed  to  heirs  or  as- 
signs of  purchaser  at  tax  sale. 2486 
To    settle    boundary    dispute    be- 
tween   counties     2685 

— plat,  survey,  report,  recorda- 
tion,   compensation    2685 

To  rearrange  magisterial  dis- 
trict,   appointment    2691 

— survey,    map    ^'S?> 

— report     2692 

— recordation  of  map  and  re- 
port      2693 

— pay  of  comml8Sl6ner8,  sur- 
veyor and  clerk    2694 

To  revise  registration  books. ..  .2978 
On    application   by   city   or    town 
to  erect  dam  In   water  course. 3056 

— report     S05T 

Proceedings     on     Interrogatories 

to  execution  debtor    .....3116.  6503 
To    ascertain    damages,    erection 

of    dam    3584 

— meetings     8S84 

— oath,   duties,    report    3685 

Establishment  of  wagon  way 
across  road,  canal,  etc.,  of 
public    service    corporation. ..  .3883 

— compensation     3883 

For  distribution  of  proceeds  of 
land  condemned  In  eminent  do- 
main    proceedings     4374 

Bribery   of,   punishment    4501 

Accepting    bribes     450S 

To   assign    dower 5125,    5480 

To  convey  estate  of  Infant  mar- 
ried   woman    5137 

To   designate   flshing  shores 5290 

--compensation     5290 

Proceeding  for  dralnftge  through 
lands  of  another,  appointment. 5293 

— report     5294 

— compensation     529"; 

To  execute  release  of  curtesy  of 
Insane    hnsband     or    dower    of 

Insane   wife    5346 

Debts  due  by,  priority  of  pay- 
ment  from   decedent's   estate, 

5390,   5391,  5395 

Bond,    petition    of    Surety    to    be 

relieved    from    5771 

— new    bond    required     5771 

— removal  for  failure   to  give... 5773 


Sec. 
COMMISSIONKRS— Cob.  k„,„„^ 

Notice  of  proceedings  before, 
when    not    necessary    ....... ..«Oii 

'''rrofd"f  . .'°  . .  .*.'."^".'."'.620r6204 
To  take  depositions  out  of  State. 6226 
Interrogatories  to  adverso   party 

or  claimant    • ..l.i.Ji' 

production  of  books  and  writ-       _ 

ing  by    *2u . 

To   execute   deeds   or  writings     ^^^. 

COMMISSIONERS  OF  ACCOUNTS 

Appointment    »*xJ 

Removal    »<"; 

Duties     ?<" 

Assistant     »JX« 

-duties     6"2 

—report    ?*"? 

Record    of   fiduciaries    »4«i 

-index »<01 

—entries    in    ..5401 

— forfeiture  for  failure   to   make 

entry    9401 

Who  not  disqualified  to  act  as..  291 
Oiialiflcation    as   school    trusties.    6^  ( 

Office    for,    how    provided -854 

Of   law    and    chancery    court    of 

city   of   Norfolk    5940 

Of  court  of  law  and  chancery  of        . 

city   of    R'oanoke    5952 

Inspection      of     report      of     <  P-,.,, 

pralsers    of    estates    5376 

Bxamination    and    correction    of 

delinquent   tax   lists    Jijji 

— compensation     241 1 

Fiduciaries,   record   of    5401 

— revocation  of  authority  certi- 
fied   to    f'i"' 

— inventories  of,  returned   to.... 5403 

compelling  return  of   5403 

delivery  to  clerk    5403 

— report   of,   as  to  sales 5404 

delivery    to    clerk    5404 

— accounts    exhibited    before 5408 

penalty   for   failure. .  .5408,    5409 

how    compelled    5410 

— settlement  of  accounts  before 
commissioner  In  chancery,  re- 
port  to    6416 

— receipt    for   vouchers    541.T 

—time    covered    by    5424 

— objections     5424 

—allowance      of     expenses     and 

commissions     542o 

— reports    of    ^*^^ 

filing     5427 

not  to  file  unless  taxes  are 

paid     • 5^309 

— return    of   vouchers    5427 

— bonds,   examination   of    5416 

— examination   of  conduct  of....i'>41fi 

—posting  list  of    6423 

— report    on     5416 

Examination    of    bond    of    treas-^  __ 

urer    -77^ 

— report     277 1 

—fees     277( 

—penalty     27iS 

Proof  of  debts,   proceedings, 

5420-5422 

— accounts     5421 

— how    claims   proved    5422 

Record  books,  how  furnished   10.5412 

— delivery    to    successor 5412 

Fees     54H 

— affidavit  required  for  pay- 
ment      5414 

Reports   by, 

5401,    5402,    5408,    5410,    5126 
— on    bond   and   conduct   of   fidu- 
ciaries      5416 

—filing     6427 
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Sec. 
COMMISSIONERS  OF  ACCOUNTS— Cjwu 

—action   on    *j|f 

-recording    . . . »"J 

eftect   of   conflrmatlon otiv 

— settlment  of  accounts  of  school 

trustees    • • ; 

Accounting  before   by  trustee   of 

gifts,  devises,  etc..  for  literaiy 

or    educational    purposes.. 
COMMISSIONER       OF       AGRICUL- 

TITHK   AND   IMMIGRATION 
i£er  also  "Board  of  AKri«iil«ui«"i 

••DcVKrtnirnt      of      Asrlcnlturc 

■ad    ImmUcratlon." 

Election     "«•    H"* 

— Va.   Const.,    i    H6. 

— certificate    of    •••••   •»* 

liow  determined  in  Case  of  tie  is^ 

— contested   election    ;?S*',tSS 

Term    '!*•   l*"* 

— Va.  Const.,   {   145. 

Oath,    record    ■  Wni.' \iii 

Salary    110|.   "" 

Bond    \V.         • 

— submission      of      to      Attorney 

General     'j* 

—new  or  additional 3^7 

—effect  of  failure  to  give.. .327.   S29 

— where    died    •.•••..•  i  2„2 

Vacancy  for  failure  to  give  bond  329 

—additional   bond    •  r  •••••■•  V,/ •,?Sl 

—how    filled 122.    329,   331,    1104 

Removal  and  suspension 330,  S3« 

Executive    officer    of    Board    of 

Agriculture     .1108 

Member    of    board    of    visitors    of 

Virginia  Polytechnic  Institute.   859 
— Va.  Const.,  i   146.        ^ 

Member  eonvlct   lima   board 126« 

Business    hours     337 

Proceedings  and  vouchers    -'JJ 

Residence    ll"* 

Conference  with  Governor,  coun- 

ty   demonstration   worit    925 

Clerks    and    employees,    appoint- 

ment    }'«« 

salary  *  l"* 

-bond"^ 325-32^ 

— vacancy    • ."» 

—exempt   from  jury  service 6985 

State   Accountant   to  devise   sys- 
tem   of    accounting    for.... 662,    564 
— mandamus   to   compel   adoption  655 

Inspection  of  accounts  of 567,  558 

— duty   and   penalty    568 

Exempt   from   jury   service 6986 

Venue   of  actions   against 6049 

Records    and    papers,    copies    as 

evidence     6137 

Meetings.    Board   of    Agriculture. 

call    of    IIOO 

Appointment  and  removal  of  em- 
ployees  by    11"* 

Warrants    H** 

Powers  and  duties    1107 

— farmers'    institutes    1108 

Report     1109 

Registration   brands  of  fertilizer 

with,    fee    111« 

Tax  tags  for  fertilizers,  fee.  is- 
sue,   form    1113 

Certificate  of  authority  to  man- 
ufacture   or    sell    fertilizer 1114 

Pulverized  hair  or  leather  In  fer- 
tilizer     1117 

Condemnation  and  seizure  of 
fertilizer.  Illegally  sold  or  of- 
fered   for   sale    1118 

—sale    of     1118 

Appointment  of  fertilizer  Inspec- 
tors     1119 

— number,   term,  salaries   1119 


Bee 
COMMISSIONBR      OF     AORICVUTCMI 
AND   IMMIGRATIOA— Cu. 

Rules  and  regulations  as  to  fer- 
tilisers     111»,  im 

Analysis  of   fertilizer    lilt 

—damages  for  deAclency.  pro- 
cedure     , list 

— certificate     UM 

— judgment,   how   enforced ll!« 

— appeal    UM 

Fertilizer,  assessment  of  dam- 
ages against  dealers  for  de- 
ficiency      112* 

— certificate,    docketing    Ill» 

— appeal    H20 

Bulk    shipments   of   fertilizer.... 1122 

Fertilizer   fund    1116.11:3 

Records   and    report    1124 

Agricultural      lime,      registration 

of  brands,  forms    1IJ2 

— fees    III4 

— certificate     1IJ4 

— rules  and  regulations  1115 

— Inspection    nil 

— analysis    lilt 

— penalty  for  deficiency  11J7 

Weeds,    designation    of    11}> 

Rules     and     regulations     as    to 

agricultural    seeds    114T 

—chemical    laboratory,  analysts. 

Inspectors      1147 

— analysis,   procedure. 

1148.  II49.  IIJ: 

— publication    114» 

— seizure    iiSI 

Violations  of  law  as  to  seeds...  lltt 
Salaries  and  expenses  of  Board. 1151 

— warrants,   vouchers   1151 

Appointment   Deputy   Dairy  and 

Food   Commissioner   1151 

Report    to    by    Dairy   and   Food 

Commissioner     117S 

— printing  and  publication 1175 

Food,  analysis  of  I17f 

— notice,    bearing 1171 

Foods,  standards  of  variability.. IlSi 
Analysis  of  sample  of  food  for- 
warded     by     Commonwealth  s 

attorney    UH 

— report     IIM 

— eftect  as  evidence  IIW 

Collection  of  specimens  of  nat- 
ural   history    H« 

Hog  cholera,  serum  for 1281-1285 

Supervision,    appropriation    liM 

Prevention    of   spread   of   blight 

In   chestnut   trees    lit? 

—experts,  powers,  duties,  appro- 
priation      IW 

Tobacco  sold,   report   of  amoont 

to     ita 

— records      11(4 

Warrants  for  expenses  of  Dairy 

and    Food    Commissioner 1141 

Condlmental    stock    and    poultry 

food,  analysis   1145 

DIvUion     of    markets,    director. 

assistants  IISI 

— compentatton.  rules  IW 

—report     IBS 

— warrants   for   expenses   1254 

Feeding  stuffs,  rules  and  regula- 
tions as  to  12t».  IJM 

— appointment    of    assistant!!   1» 

analysis   I2J1 

Commission  merchants,  applica- 
tion for  registration   IJW 

— fee.  certificate   IKJ,  IJ61 

revocation    126*.  IMI 

— bond    IISS.  IJW 

— actions  against  i«j.  in* 

— trial  of  complBlnt  against...  1W« 
— revftcatton   of  certificate IW 
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COMMISSIONER      OF     AGRICULTURE) 
AND   IMMIGRATION — Cob. 

—  — publication    1261 

—  — appeal     1262 

— report   of   sales    1263 

— ofTenses,    how    puntihed    136t 

— expenses,  enforceroitnt  of  laws 

as    to    1265 

Analysis    of    mixtures    supposed 

to   contain   ardent   spirits 4621 

— cost,    how    paid    4621 

— use    of    In    evidence    4621 

COMNISSIONBR    IN    CHANCBRY 
See  also  oC<HnBilaiilaaer«*'i  «Cain- 
mlmloners  «f  Arrounts**!  "Spe- 
cinl  CammlMlaBera" 

Appointment      (178 

Removal     617S 

Accounts   referred   to    6179 

Duties    . . .' 6179 

Depositions  taken   by    6184 

When  iudge  may  hold  ofllcc   of, 

t     Va.  Const.,  {  106 
Qualification   of   as   school   trus- 
tee         637 

United   States   commissioner   not 

disqualified    for    291 

For  law  and  equity  court  of  the 

city  of  Richmond    6924 

For   court   of  law  and   chancery 

of   city    of   Norfolk    6940 

For  court   of  law  and   chancery 

of    Roanoke     6952 

Acknowledgments    before    52  J6 

Notice    of   account    to    be    taken 

by,  publication,  effect  of 61S0 

Witnesses,  compelling  attend- 
ance     6181.    61S4 

— appeal  by  witness  fined    6181 

Asking  Instruction   of   court. ..  .6182 
Adjournment    of    proceedings. .  .6183 
— to    other    county    or    corpora- 
tion      6184 

Delivery    of    original    papers    or 

suit   to    6187 

— receipt  for   61 81 

Appointment  as  bail  commis- 
sioner      6188 

Production  of  books  and  writ- 
ings  by   adverse    party    623'i 

Bribery    of    4603 

As  conservator  of  the  peace. ..  .478S 

— duties  as,   arrests    by    4789 

— proceedings  to  require  recog- 
nizance of  person  intending  to 
commit  crime    4790-4792 

—  ^-of  person  going  armed   ....4796 
of  person  about  to  commit 

breach   of  the   peace    4796 

Proof  of  debts  against  decedent. 

.   time  and  place  for 5420-5422 

— accounts    6421 

— how  claims  proved    6422 

Fees     8482 

Fee   book    « 3494 

Fiduciaries,    posting    list     of.... 6423 
Settlement   of   accounts   of   fidu- 
ciaries      5416 

— examination  of  bonds  of  fidu- 
ciaries     5416 

— examination  of  conduct  of.... 6416 

— time    covered    by     ,. 5,424 

objections     6424 

— allowance     of     expenses     and 

commissions    6425 

report   of    5426 

— .   — filing    6427 

— return  of  vouchers  6427 

Interrogatories  to  adverse  party 
or  claimant  in  action  at  law.. 6336 


*^**l'!!t'!I?f'°?"^."  "    CHANCERV_i«. 

Interrogatories       to       execution 

debtor     -cno 

—report    iebs'llos 

—commitment  of  debtoV  ■....'..  6606 
n™L.""*  f"'-'"^  '"  P>-«senco  ot  Mil 

pr?"'"Jf  ^"7  ••''''"■e "92,  5993 

Proceeding  for  sale  of  real  es- 
tate of  lunatic  1068 

Oath  or  affidavit  before *    "   274 

Sicttlement  of  accounts  of  gen- 
eral  receiver    6289,   6290 

— examination  of  bonds 82X9 

Z?e%P°"     •■•:«289 

_  ' J®     6296 

itercrence  to,  proceeding  for  dis- 
charge of  county  or  city  treas- 
urer        2792 

— report     '.'.'.'.        2792 

Report  of  In  proceeding  to  as- 
certain delinquent   taxes 2466 

■^i*«     • 2456 

Reports 6179 

— confirmation    or    rejection "  by 

court    '6179 

—weight  given  to t!179 

— how  made  oat  '  6185 

—papers,  decrees,  orders,  notices 

filed   with    6185 

— Improper    matter    expunged..    6185 

— recommittal     6185 

— costs  of  corrections  or  recom- 
mittal      •_      6185 

— cause  beard  on    '.'.!!!! '6186 

— tm  accounts  of  fiduciaries,   fil- 

'PK     ■• 6427 

action  on   S428 

—  — recordation    6428 

— affidavit     of     hours,    employed 

on .34 82 

— fee  for.  paid  before  returned. '.3482 

— statement   of  fees   on    3433 

Casting    vote    t-    decide    tie    in 

meeting   of   supervisors    2718 

— designation  of  commissioner.  .2719 
Depositions    of    witnesses    taken 

before     m26 

Perpetuation   of  testlmdny 6236 

COMMISSIONERS   OF    COURTS 
See  also  "CoramisiilaBeni"i  xcom- 

mlnaionrra  of  Accoants"(  MOom- 

missIoBeni  Ib  CiMBcer7''t  <*Spe- 

rUI    CoaiBilaoloBeni» 
Examination  of  clerk's  record  of 

taxes    collected    2406 

— certificate     24O6 

-  -compensation      !  »406 

Bribery,    punishment    4603 

Bonds,  relief  of  sureties. .  .5771-5773 
Proceedings  on  interrogatories  to 

adverse  party  or   claimant 6236 

Production    of    books,    writings, 

etc.,   proceedings  for    6237 

Int-^rrogatdries  to  defendant  In 
capias  proceeding.  giving 
notice    of    time    and    place    of 

answering      (421 

— examination  of  defendant. ..  .6424 
— return   of  papers    6425 

COMMISSIONERS  OP  DEEDS 

Appointment    28S3 

Commission,  fee  for 2863 

Term 2853 

Form    of   oath    .- 272 

— record  of  277 

May  administer   oaths  and   take 

affidavits     274 

Acknowledgments  before  .'.2863,  6206 
Depositions    of    witnesses 6226 
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t-OMMISSIONBK   OF  ELECTION 
See    also    "ISIecttoiiai*'!    '•Primarr 
EtvcttoBa" 

Appointment     182 

Clerk    182 

Duties,   oath,    vacancies    182 

MoetinB     182 

CorrectinK   returns    183 

To  determine  ties   184 

Abstract  of  votes    185 

Certificate  of  election    186 

Compensation     - 200 

For  primary  election,  appoint- 
ment         239 

—quorum    239 

— secretary     239 

—duties     239 

— abstract    of   votes    239 

— oath,  powers  and  penalties 239 

— narrectlng  Irregularities  In  re- 
turns       240 

— .ibstract  and  certificate  of  vote 

cast     S41 

to  whom   forwarded. ..  .241,  24S 

In    towns    2995 

Election,    bond    Issue    for    roads. 

canvass   of   returns    2111 

Penalty    for    falling    to    attend.. 472S 
COMMISSION  OP  FISITBRIBS 
State   Accountant   to   devise  sys- 
tem   of   accounting   for.... 552,    5J>4 
-■mandamus  to  compel  adoption.    6BS 

Inspection  of  accounts  of B57,  558 

— duty    and    penalty    as    to 668 

Members,    appointment 814G 

— residence     1146 

—term      S146 

—  removal     8146 

—oath 8146 

— certificate  of  appointment    814S 

— expenses,    salaries     S14S 

Enforcement  of  law  as  to  fish. 
oysters,  &c..  and  supervisioh  or 

employees     8147 

Reports     814» 

(Jtlices,    clerical    force,    records.  .8150 
Boats,     nets     and     other     equip- 
ment      81S1 

Hatcheries    j 8152 

In.spectors.    appointment,    term.. 8168 

— vacancy,    removal    8158 

Police    force,    other    employees.  .8164 
Arrest  and  seizures  without  war- 
rant, when  and  how  made 3155 

Authority  to  compromise  with 
person  liable  to  fine  for  vio- 
lation  of  fishery  laws    8156 

Power   to   take   flsh    ,..8167 

Members  and  employees  to  have 

no   interest   lit   fisheries    8168 

PrintinK,    stationery,     Ac,    for.. 8169 
Appropriation    for,  oyster  fund.. 8160 

l>eHnltion    of    terms ...8161 

Tidewater  Virginia,  what  con- 
stitutes     8162 

Surveyors,   appointment    ..8163 

— re-surveyinK    lines    of    Baylor 

survev     t 8168 

—other  duties   3163 

— plats     8168 

To  procure  lists  of  persons  hold- 
ing oyster   planting  grounds.  .8164 

— notice    to    of  assignment 8165 

— clerk    to   report    -.8166 

Inspectors    charged    with    rental 

on    assigned    oyster    ground.  -  .8165 
Reports    to    by    Inspector,    viola- 
tion of  law  as  to  fishing  with 

nets   3169 

Removal  of  pound  nets  across 
mouths    of    streams,    &c.,    bor- 


COMMISSION    OF   FI8HKRIBS— Cm. 

derlng  on  Chesapeake  Ba]r...ini 
Oyster    inspectors,    appointment 

of  deputy    Mb 

— report   to    IJ2: 

— notice  of  assignment  of  oyster 

ground     II»« 

Oyster    planting    grounds. .  .3:24-32:i 

— in    Chesapeake    Bay    itb 

— notice   of   assignment    liX 

Removal     of     stakes,     Ac,    from 

natural  oyster  rock,  clamming 

ground,  &c f. .IJJs 

To  divide  State  Into  districts  for 

registration    of    boats  used   In 

taking  oysters   ,ll(i 

Siza     of     oysters     that     may    be 

taken,    permit    lilt 

— hearing,   revocation    1114 

Revocation    of    license    to    lake 

oysters    8244.  till 

Permit    to   use   oyster  scrape  or 

dredge  in«certaln  localities, I14» 
Oath    and    permit    to    carry  seed 

oysters    filed    with    lilt 

Permit    to    carry    oysters  out  or 

James      river     during     closed 

season     SMI 

Permit    to    employ    non-resident 

crew   in   scraping  or  dred^ns 

oysters     }>SS 

,    Oyster  planting  grounds,  retur- 

vey   of    1157 

— Baylor   survey    ,. JI57 

— employment    of    surveyors 515' 

— application    for     Ili» 

— costs  of  stirvey   JlaJ 

Power   to    compel   attendance  ot 

witnesses    i!i^ 

Taking   oysters,    wild    fowl,  etc 

for    purposes    of    propagation, 

gj(^     |}^ 

Police    fleet ' '. '. '. ". '. '. '. '. '. '. '. '. '. '. '. '. '. . .  .Mil 

— expenditure  of  funds  for tl»1 

— allowance  to  commanders  and 

crews    IJt: 

Oysters,    power   to   arrest   viols- 
tors  of  law  and  make  seizures. JK' 
— penalty    for    resistance    to....II*! 
— penalty,     failure     to    perform 

duty    US' 

Oyster  planting  ground,  copy  of 
law    as    to    list    of   renters  to 

be  posted  .by    5Jn 

— inspector  and  clerk  posting  Uit 
of    renters,     compensation    to 

allowed    by    S!"' 

Shad,    keeping    open    ways   tor 

deposit  of  spawn  'l"* 

— designating    passages    'IJ' 

— meetings l';' 

— notice '''■ 

— violations  of  law,  penalty,  re- 
port      •«»• 

Setting   aside    ground   for  clai- 
ming and  crabbing  purpos*»  •" 

Pocomoke    Sound    *»" 

Clamming   or  crabbing  R'"'"''''-,-,. 

designation    of    "'* 

Members    to    be    ex.   officio  8*™*     , 

wardens    '*•' 

Coaunlmloner  ot  Ftehrrk* 
Commissioner    of    Fisheries,  'P'     , 

pointment     '[;' 

To   be  chairman  of  Commission. 31 4| 

To   be  chief  Inspector  ')" 

Residence  ;';' 

Term     "» 

Certificate  of  appointment •;" 

^    Expenses,    salary    •'•? 

'    Oath     «J« 

Bond     «<♦ 
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rOMMLSSION  OF  FISHERIBS — Con. 

Removal    me 

Supervision        over        Induatrtea 
under  care  of  Commission  and 
over  Inspectors  and  employees. 2147 
Investl^^atlons  relatfnf;  to  mlgrra- 

tlon.  Ac,   of  flsh SH8 

— oyster   cultivation.    *c 3148 

Ll-st  of  persons  occupying  oyster 

planting   grounds    .816$ 

Report  by.  as  to  violations  of 
law    relative    to    ashing    Tith 

nets     3169 

— license    taxes    and    forfeitures 

collected      3169 

May     authorize     use    of     scrapes 

and    dredges    324S 

— -tin    planting  grounds    ttiS 

Permit  to  carry  seed  oysters  out 

of   State    8249 

— hearing     , 8249 

Oyster    grounds,    designation    of 
polluted   areas    ......  .    <282 

— permits      to      remove      oysters 

•from     3284 

—power  to  enter  premises  or 
boats,       make       arrests       and 

seizures $287 

— penalty  for  Interfering  with.. $287 
— enforcement  of  law  as  to.... 3289 
To  be  commissioner  of  game  and 

Inland    fisheries    3306 

Sbellflsk  Commissioner 

Appointment      $146 

To  be  assistant  commissioner, 
assistant  Inspector  and  secre- 
tary  of   the    Commission 2146 

Residence 3146 

Term     •]  46 

Certificate  of  appointment   3146 

K.xpenses,  salary  3146 

Oath     3146 

Bond     3146 

Removal    3148 

Supervision        over        Industries 
under  care  of  Commission  and 
over  inspectors  and  employees. 81 4T 
Investigations    as    to    migration. 

&c..  of  fish   3148 

— Oyster    cultivation.    &c 3148 

rOMMI.SSIONFJR    OF    FISRRRIG!!! 
See    xCommUsion    of   Flsherlea" 
COMMISSIONER   OF    GA.MB    AND    IN- 
L,AND   FISHRRIBS 
f^ee    also    '•State    Department    of 

4>amr   and    Inland    FIsherleit'' 
Commissioner  of  Fisheries  to  be. 3306 

Salary,   mileage    3307.    3336 

Office,    clerk     3308 

Bond,  oath   3309 

Seal   of  office   3310 

statement  of  receipts  and  ex- 
penditures      3311 

Accounts,  approval  and  pay- 
ment      3312 

— Auditing     3313 

Annual    report,    publication      ...3314 

r>utie»     331 B 

Blanks   and    printing    3316 

Publication    of    game    laws 3317 

Poorer  to  serve   process    3318 

Arrest,    search,    seizure    by 2.320 

(lame     Yrardens,    appointment. .  .3319 

— supervision    and    control 3321 

— fixing  salaries   of    3325 

Hunting  licenses.  number 

granted,  reported  to  3333 

— delivery  to  clerk  of  court. ..  .333.1 
name  protection   fund,   warrants 

on    3»36 

Prosecutions  under  ^-ame  laws 
reported    to    3342 


COMMISSIONER    OF    GAMB    AND    ixl 
LA.V'D   FISHBRIRS— Con. 

— costs    and    fees    o( 334i 

Game  protection  fund,  reports  on 

by    State    Treasurer    to    3344 

COMMISSIO.NER    OF    I.NSIRANCK 
See  also   -Bnrraa   of   Insurance"! 
"Insnranre''^   "Insurnnce    Cum- 
panles" 

Term   4170.  4171 

Offl08.    where    located    4170 

Klection     4171 

Qualification,   oath,   bond 4171 

Deputy     4171 

Clerical    force     ..  4171 

Vacancy     122.    4171 

Removal     il»s 

Not   to  be  connected  with   Insur- 
ance   Interests    4171 

Duties     4173.    4191 

Certificates  by.  copies  of  records 
and  papers  by.  as  evidence.  ..  .4175 

— fees  for  4175 

— sell  on,  tax  for 4175 

ls<»uance   of  licenses   and    certin- 
cates  of  authority  to  transact 

business    4176.   4177 

— renewal  of    » 4210 

— appeal  from  refusal  to  renew. 4210 
Register      of      fire      department 
chiefs  and  sheriffs  kept  by.... 4185 

Fires,   record   of   kept   by 4184 

— how  reported  to  4185 

— fee  for  report   4185 

— investigation    of    origin      4186 

•  — expenses    of    investigation. ..  .4186 
— right    to    enter    and    examine 

buildings 4187 

— crime   to   be   reported    to   Com- 

monwealtii's  attorney    4188 

To     have     power     of     trial    Jus- 
tice   in    certain    cases    ......      4189 

Examination    of    buildings   as    to 

Infiammable    conditions    4190 

— order   for   removal   of    4190 

— appeal    from    order    4190 

— penalty    for    failure    to    obey.. 4190 
Foreign     company     to     file     copy 

of  charter  with    4208 

Penalty    for    failure    to    perform 
duty   under    insurance   law.        4]92 

Salary,    how    paid    4193 

— of   clerical    force    4193 

Assessment     of    Insurance     com- 
panies     419.S 

— notice   pf    4196 

— proceeding   to    collect    4195 

— appeal    4195 

— forms  for  report  of  premiums. 4196 
Mom-y    received    by.    accounting 
for,    payment    Into    treasury.  .4197 

— report    to   Auditor    .4197 

Investigation    of  excessive    rates 

of    insurance     4199 

— reports    of    4199 

Reccmmcpi'atlcns       to       (leneral 

Assembly     4199 

To  report  insolvent  companies  lo 
State  Corporation  Commission. 4 IKfl 

Reports    to,    filing    41S'.! 

— onen    to    public    inspection. ..  .4182 

— blanks    for    41S3 

Records    and    papers    kept    by... 4182 
Reports   by.    what    to   show. 

4183,    4197 
Certlfioates   furnished    to   domes- 
tic   companies     4183 

Accident    Insurance,    forms,    etc.. 

filed     431h 

— approval    of     4315 

— review   of   4315 

— revocation    of    license    4320- 
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COMMISSIONER       OF.      INSURANCE; — 
Cob. 

Bonds  deposited  by  insuranco 
companies,  approval  of  invest- 
ment   of    proceeds    of    421* 

— ordering   return   to   company .  .4217 

Casualty  company,  on  co-opera- 
tive plan,  statement  before 
commencing  business   4259 

— notice  to  State  Corporation 
Commission  of  failure  to  pay 
policy ; 4270 

Clerks,  appointed  to  assnit  m 
liquidating  Insurance  com- 
gany     424S 

Deputy,  appointed  to  assist  in 
liquidating  Insurance  com- 
pany     4245 

Examination    of   companies, 

4178,  4179,  4208 

— access  to  boolcs  and  papers, 

4178,  4206 

— witnesses,    administering   oath 

to 4178,   420« 

— expenses   of    4178 

— of  foreign  company,  wlien  dis- 
pensed   witn    4179 

. — report  of  to  State  Corporation 

Commission    418U,    4206 

— records    of     4184 

Kire  insurance  company,  exami- 
nation   of    company    assuming 

excessive    risk    4307 

— report     to     Stale     Corporation 

Commission.     V07 

— consent    to   reinsurance    4310 

— aflldavlt  that  contract  to  nx 
pav    of    agents    has    not    been 

entered    into     4312 

—revocation  of  license  for 4312 

Fraternal  benefit  society,  pre- 
liminary   certificate    to    solleit 

members      4284 

— statement,  list,  bond,  charter.  .4284 
— certificate   of  compliance   with 

law     4284 

— copy  of  amended  charter  filed 

vitli    <285 

— merger  or  transfer  by,  certlfl- 

caie  for  4286 

— fee  for  license  of  4287 

— constitution  and   laws  of  filed 

with     4293 

— reports  of    4294 

— dissolution   of    4295 

— examination   of    4297 

publications  pending    4300 

— quo       warranto       proceedings 

against 4297,  4298 

— foreign   society,   license  to.... 4288 
— charter,   statement,    etc.,    filed. 4288 

fee      4288 

— review  by  Corporation  Com- 
mission   of    refusal    to   grant.. 4288 

— examination    of 4299 

— publications    pending    4300 

— suspension    of    licenses 4299 

— revocation  of  license 4296,  4301 

— review    *301 

Guaranty,  fidelity  and  security 
companies,  list  of  furnished  to 

clerks   of  courts    4344 

— notice  of  revocation  of  au- 
thority      4344 

Investigation  of  Insurance  com- 
pany charged  with  doing  busi- 
ness   megally     4224 

—expenses   of    4224.   4225 

— notice   to   company    to    refrain 

from     4222 

—hearing    4222 

—appeal     •. .  .4223 


Sec 
COMMISSIONER       OF       IN8DRAXCB— 
Cob. 

Agents,  registration  of  license.. 4iJ5 

— fee     4JJ5 

—   — payment    Into    treasury..   .4215 

— revocation,  suspension iiii 

— appeal    4JJ5 

Uquidatton  of  insurance  com- 
pany      4242-4246 

—order  to  show  cause 4Z4I 

— injunction    4:4] 

—order   on    application    424S 

— how  liquidation  effected. 424J.  4244 

— deputies,  counsel,  clerks 4245 

— compensation     4J46 

— report     to     State     Corporation 

Commission     424S 

P.-omotion  of  Insurance  com- 
pany, license  to  stock  sales- 
man,  broker,  etc    4117 

— fee     42J7 

— contract  for  sale  of  stock 42JI 

— sale  of  stock  in  series 4237 

— new   Issue    4IJ7 

— bond  of  fiscal  agent  tlti 

L/egal  reserve  Insurance  com- 
pany, valuation  of  policies  of..42ST 

— of  foreign  companies 4257.  4258 

— record    4257 

— -a-ssessment    against    4257 

industrial  sick   benefit  company, 

license    to    4SS5 

— examination    of    4255 

— qualification  of  foreign  com- 
pany      4358 

Life    insurance    company,    notice 
•  of  proceeding  to  revoke  license 

of  for   deficiency   of   funds  —  425t 
— order    to    treasurer    to    return 

securities    to     4271 

Life   Insurance    company   on   as- 
sessment or  co-operative  pLiu, 
_       statement       of      before      com- 

"      menclng  business   425J 

— notice  to  State  Corporation 
Commission   of   failure   to  i>ay 

policy     4270 

— order    to    treasurer    to    return 

securities    to     4271 

Mutual  fire,  lighting  or  storm 
Insurance    company,    license.. 42J< 

— statement      4J28 

Consent   to  reinsurance    4J11 

Report  to,  by  treasurer,  sale  of 
bonds    of    insurance    company 

or  guaranty  company  4211 

— by  insurance  companies,  etc..-42J» 

— extension    of    time    for 422J 

— forms  for   422» 

— publication        of       failure      to 

make     4229 

Suit  by  to  administer  assets  of 
insurance  or  Kuaranty  com- 
pany      4216 

rOMMI.SSIONER   OF   LABOR 

See  also  ^'Bnrenn  of  Labor  asd 
IniliiHlrial    ^tatl>illrH~ 

Appointment      1^^| 

Term     'JJ' 

Removal     l*'j 

Investigations    by    I'JJ 

— testimony,    witnesses,    oath 17" 

— interrogatories     17" 

penalty  for  refusing  to  an- 
swer     1^'- 

Supervislon  Bureau  of  Labor  and 

Industrial    Statistics    l"'' 

Salary    »" 

Clerks     J'" 

— salary     jj™ 

Contingent    expenses     "" 
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Sec. 
roMMISSIONER   6f   LABOR— Con. 

As   chief  factory  Inspector 1799 

— enforcement  of  laws  In  fac- 
tories,  Ac 1799 

— assistant    1799 

— deputies    1799 

— inspection  of  factories   1799 

— annual   report    1799 

Statistical  information  furnished 

to     1800 

Use   of  information  obtained. ..  .1802 
Employment      agency,      register 

kept  by,   form    1803 

— inspection   of    180S 

— what   prohibited   to    1804 

— dividing  wages  with  appli- 
cant     1806 

— enforcement  nf  laws   relating 

to     .1806 

ReQuiring  factories,  etc.,  to  pro- 
vide sanltao'  facilities  for  em- 
ployees  1823,    1824 

— notice   to   health   authorities.  .1824 

— notice  to  comply  with  law 182B 

— discretion    In    enforcement    of 

tewa     1826 

Factories  and   workshops,  ^alrs 

and  doorways,  approval  of 1829 

— safety      appliances,      guarding 

machinery,  lighting 1830 

^appeals   from   rulings   of 1831 

Foundry,  moulding  shop,  ordei 
to  provide  ventilation  for  em- 
ployees     1S3S 

— toilets   and   washrooms    ..         1834 
State     mine     inspector,    appoint- 
ment      l^'K 

— removal    • 1886 

— reports    1836 

— maps  of  coal  mines 1839 

—  — expense  of  malting   1839 

Mines,    permission    to    dispense 

with  fans 18B7 

As  State  Mine  Inspector,  closing 

coal  mine   1870 

— notice  to  of  petition  to  re- 
open        ^8-0 

Aj>  chief  mine  inspector,  investi- 
gation of  accidents  in  mines.. 18T3 
Reports  to  by  operator  of  mine.  1874 

— forms   for    1874 

Instructions  of,   violation    '875 

'    Uae     of     steam     locomotives     In 

mines     1 877 

— oils     for     illuminating    mines. 

tesiing     188.1 

— putting   into    effect    provisions 

as    to   oil   used   In   mines ^884 

Notice  to  mayor  or  chairman  of 

supervisors  as  to  Are  escapes.  .31*1 
— prescribing  regulations  as  to.. 3141 
COMMISSIONBR    OK    PROHIBITJON 
See  also  "Imtoxicatlng  L,lquoi!*'' 
Proceeding  for  removal  of  oflicer, 
when     to    represent    Common- 
wealth           5706 

— consent  to  dismissal  of  com- 
plaint      2706 

Klectlon     4623 

Salary     4623 

Term    4623 

Suspension     4624 

Vacancy    122.    4624 

Report   to   Governor    462R 

Bond     4626 

Deputies  and  inspectors,  appoint- 
ment      4627 

— removal     4627 

— powers     4629 

Employment   of  attorneys   by. 

4627,    4628 


Sec. 
COMBUSSIONBR     OF     PROHIBITION — 
Cob. 

Powers   and   duties    4628 

Notice  to  of  prosecutions  tor 
violation   of   city   ordinances.  .4tl{ 

Analysis  of  mixtures  containing 
ardent  spirits,   request   for 4621 

— i?08t    of,    payment    4621 

Injunction  against  nuisance,  ree 
allowed    to     4630 

Rxaminatlon  of  prescriptions, 
affidavits   and    records   by 4648 

Reporting  violations  of  law  to 
Commonwealth's  attorney   ....4648 

Report  to  of  vehicles  arrested.. 4667 

Lilst  of  holders  of  Internal  reve- 
nue tax  receipta  to  be  pro- 
cured   by    4660 

— report  to  Commonwealth's  at- 
torney     4660 

— publication   of    4660 

Stamps  for  affidavits  and  pre- 
scriptions to  be  prepared  and 
sold    by    4668 

rOMMISIONBRS  FOR  THE  PRO. 
MOTIO!*  OP  VNIFORMITT  OF 
LEGISLATION 

Appointment    222 

Duties    322 

Tirm    322 

Compensation  and  traveling  ex- 
penses       322 

COMMISSIONERS    OF   REnrKNIiB 

Election   of    ]23 

— Va.   Const.,    IS    110,   112 

— in   cities    129 

Va.  Const.,  5  119 

--in  cities  of  second  class S89a 

appointment  by  court, 

2890.  289T 

Term H8 

— Va.  Const.,  9}  110,  112 

— In   cities    129 

^Va.  Const..   S   119 

— in  cities  of  second  class 2893  * 

For  cities,  duties,  compensation, 
liabilities    2208,   2269 

Of  town,  becoming  city  of  second 
cl-iss     3890 

Not  eligible  as  member  of  Gen- 
eral Assembly   Va.  Const.,  {   44 

Not  to  hold  other  offlce 2702 

— Va.  Const..   (    lis 

— office  vacated  thereby  2702 

Removal    of    2265,    2316 

— anpointment  of  successor   JSIB 

— noportionment  of  compensa- 
tion      28SS 

Death  of.  apportionment  of  com- 
pensation      1t35S 

Number  of  in  various  coun- 
ties     2;>58 

— districts  allotted   to   2252 

Jurisdiction     ..    .    .      S26S 

Bond     2698 

Offices  for,  how  provided 2854 

Deputies,     appointment     2701 

— powers,    oath    8701 

— removal     2701 

Arts  of  General  Assembly  fui- 
nl:)hed   to    388 

Enforcing  laws  relating  to  auto- 
mobiles   and    motor   vehicles.  .214* 

To   perform   duties   of  assessor.  .298T 

Books  and  papers  of  prede- 
cessor      *266 

— substitutes  for,  how  pro- 
vided      2267 

No  boolc  for  previous  year,  how 
supplied     ;3>1 

Boole,    for   Income    taxes 2343 
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Sea 
COMMISSIONERS  OP  REVENUES— Con. 

Counties,  formation  of  new,  col- 

leetion    of    tax    2(>S4 

Terms   of   court    to   attend 2373 

Expense,    postage    and    express, 

how   paid    tSi9 

Canvassing     returns     of     school 

boAd  election    TTl 

Instructions    to    by    Auditor. 326« 

— expense    of    2264 

Income  taxes,  books  and  re- 
turns  for,   how   kept    23-i.'l 

— publicity   of   forbidden    :>;J43 

I>Ut    of    conveyances    furnished 

to  by   clerk    *274 

— Judgments     and     decrees     for 

partition   of   land    2275 

— lands  devised    !i76 

— of    land    grants,    furnished    to 

by  Auditor   2277 

by   Individual    , 2t7« 

— of  funds  held  by  receivers  and 

commissioners     2307 

— of  dogs    2316 

return  of  to  clerk's  office.. 2316 

penalty  for  failure  to  list.  .2318 

— of   delinquent    taxes    furnished 

to     2417 

examined  by   541V 

— of    delinquent    lands,    assisting 

Judge   In  correcting   2473 

— to  Auditor  of  lands  belonging 

to  Commonwealth   2bS3 

Misconduct      of,      report     of.    to 

court    by    .Auditor,    etc 22*i 

Notice  to  of  motion  for  appor- 
tionment of  taxes  when  prop- 
erty   partitioned    ?449 

— copy    of   order    2449 

— of  apportionment  of  city  taxes 

when    land    divided     249S 

When      to     perform     duties     of 

oyster   inspector    3296 

Certificate  of  filed  with  appli- 
cation for  Confederate  pen- 
sion      2648 

Revenue  laws.  Informing  Auditor 

of    violations   of    !sS4g 

— list  of  violations  furnished   to 

court    2355.   2356 

— statement,    If    no    violations.  .2355 

— certificate  to  Auditor   23bB 

— charging     grand     Jury     as     to 

violations  of  by  commissioner. 2357 
— proceedings  aglalnst  by 

Auditor   for   violation   of 2544 

Reports      by,      annual,      to      es- 

cheator    492 

— of  owners  of  apple  orchards.  .  892 
— to    local    board    of    review    of 

commissioner's    property    2327 

— of   violations   of  law   to   Com- 

monwaalth's  attorney   4864 

Reports     to      by     examiner     of 

records  2220 

— entries  and  extensions  from. 2220 
— by  local  board  of  review. ..  .2259 
— by  clerk  of  redemption  of  land 

sold  to  State  for  taxes   2491 

— by   branch    banks    4102 

Transfer  fees  on  deeds,  etc.,  col- 
lection      2348 

Aasesiimrnt 

Assessment  of  school  taxes....  752 
Copy  of  assessment  furnished  by 

assessor    2247 

Changes    certified    to    2247 

Assessment,  when  city  of  second 

class    formed     2899 


Sec 
COMMISSIONERS  OF.REVBNl'B-C^^ 

Interrogatories  to  taxpayer, 

22S4.  2tig 
— If  answers    not   filed  how  as- 
sessment   made 2310.  illi 

— oath    SJU 

— with  whom  left  In  absence  of 

taxpayer     2S11 

— delivery    to     commissioner !)11 

— return    of    to    local    board    of 

review    2231.  itii 

— correction     22ii 

— removal    for    neglect    of   duty 

relating  to :..JlSb 

— review    of,    return    of  to  com- 
missioner of  revenue 2i5S.  215) 

—filing     t»l 

— penalty  for  abstracting  or  de- 
stroying       22(1 

—  — for    receiving    answers  not 
sworn    to    1!U 

removal  for  2315 

Of    real     estate,    when    to    com- 
mence       *.12i» 

— what   exempt    from  taxation.  .227: 

Va.  Const.,  }    183 

— town    and   city   lots    2280 

—  — buildings  on    2JS'i 

— grants     2282 

— land  becoming  property  of  dif- 
ferent owners   2215 

how  corrected  J2H 

—  of  owner  dying  intestate 2!8i 

— land   devised    221" 

— land    lying    In   different  coon- 
ties    22l> 

— new   buildings   on    2289.  2255 

— when   part  sold    2281 

— land    lying    In    different    dis- 
tricts     22M 

— buildings   and   enclosures   2254 

--repairs  and  additions   IIS* 

Injured   or  destroyed  ISf 

—omitted  lands   2292.  225! 

Mineral     lands     lU* 

— lands    and    minerals    separate. 2235 
— copy    certified    to    State    Cor- 
poration  Commission    IH* 

— mineral    assessors,    assistance 
by      22« 

—  — procedure    in    case   of  dis- 
agreement     2238.  2259 

— appeals  from   1237.  2H» 

Timber    land,     when     value    re- 
duced       219' 

Machinery,    mining    and    manu- 
facturing     129' 

— fixtures    tni 

penalty   for  failure   119* 

Personal   property,  listing,  when 

to    begin     IJ" 

— what   persons  and  property  to 

be    listed     MM 

— oath    to    be    administered  by..UM 

—  — penalty    for  failure  to  ad- 
minister     BJJ 

— by  and  to  whom  listed  "J; 

— where  listed    I"* 

— notes,     bonds,     etc.,     held    •■ 

court    »•• 

— personal  property,   money  «nd 

Income     "'- 

Capital    and    deposits   of  brand) 

bank     "« 

Of      funds      under      control     o' 

coart    JjJt 

— exempt    from    taxation    ""' 

^Va.   Const.,    5    183 

—county,  district  and  munlfllMi' 

bonds  may  be  "•* 
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Sec. 
rOMMISSIO^'ERS  OF  RBVBM'E: — Con. 

Of   property    of  commissioner.  .  .2327 

Of  SogB    231«.   2S18,   2326 

Of  omitted  persons  or  property 
llstine  and  assessment  of,  in- 
terest     ^332 

— tax  not  realized 2332 

— forms    for     2333 

— limitation   on    2334,    233<).   233M 

— license    and    occupation    tax..23.1« 
Of    omitted    capitation    taxe», 

116.   242> 
— person   becoming  of  age   after 

February     ll«.    «420 

— certificate    116,    2421 

— record     117,    2420 

— report    to    Auditor    117.    242ii 

Correction  of 2237-2239.  2385,  2389 

— assessment  In   wrong  locality  .228>i 

— when  land  divided    22«.i 

— by  taxpayer  before  grand 
jury     .• 2397 

—  — notice    to    Auditor    2.^97 

— commissioner  as  party  to,  ■ 

2237-2239 
examined  as  witness  .  .2385,  2389 

—  — when  judgment  for  costs 
rendered    against    23!>n 

— appeals    from    2237,    2240 

When  final  notwithstanding 
omlHed   taxes    2336 

Assessing  less  than  legal  tax, 
deduction  from  compensation 
for    2371 

ConpeniiatloB  and  feeii 

General    fees    2347 

— other  or  additional    2347 

In   cities    22*8 

Listing  and  assessing  dogs 2323 

Commissions    2349 

Deductions  from  for  omissions.  .233>i 
— for   assessing   less    than    legal 

tax   for  license    2371 

For  extending  and  recapitulating 

>    tax  books    2337 

For    making    books    for    former 

year     2352 

Apportionment  on  death  or  re- 
moval      23S3 

For   issuing  licenses    2361.   2383 

Forfeiture    for   failing    to    report 

licenses    lesued    J374 

I;irni!?hing  list  to  Au<1itor  nt 
lands    belonging    to    Common- 

w  i>j.lth      J.".3S 

When  withheld.. 2342,  23:i,  :355,  2384 
Ucenae* 

On    dogs    2318 

Application    for    23S0.    2361 

—endorsement   on    2360,    2361 

What    constitutes    2360.    2361 

Filing     2360.     2361 

For    three    months   or   less 2361 

Interrogatories  to  applicants 2366 

Certificate       to       treasurer       of 

amount    of    tax    for    2366 

Of    merchant     2366 

— investigation    of    purchases.  ..  .2366 

— reports     2366 

to  commissioner    2366 

Assessing  double  tax  against 
person  doing  bu.slness  with- 
out      2369 

— certificate   of   to   treasurer. ..  .2869 
Liist  of  to  Auditor  and  clerks  of 
courts     2374 


Sec. 
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— forfeiture  for  failure  to 
make     2374 

— as  evidence  to  charge  officer.. 2375 

Alteration  when  place  of  busi- 
ness  changed    2S79 

For  manufacture  of  oil  or 
manure    from    fish    3186 

To  druggist  to  sell  ardent 
spirits    4599 

On    bull    6447 

How     commissioner     of    revenue, 
may  obtain    2363 

P^naJtlea 

For  issuing  license  to  practice 
dentistry  to  person  not  com- 
plying with  law  1648 

For  abstracting  or  destroying  In- 
terrogatories    2261 

Failure  to  exhibit  land  book  tu 
taxpayer     2273 

Failure  to  note  changes  In  lano 
book    2281 

Failure   to    enter   grant    2282 

Failure  to  assess  omitted  lands. 2292 

For  failure  to  assesn  bulldlngn. 
machinery,     fixtures     2298 

For  falling  to  administer  oath.. 2306 

For  receiving  answers  not  sworn 
to     231S 

For    failure    to   list   dogs 2316 

For  failure  to  assess  their  own 
propert  y    2327 

For  false  entries  in  boohs 1339 

For  failure  to  keep  original 
hooks  or  to  make  copies 2341 

For  failure  to  deliver  copies  ot 
tax  books    2342 

For  failure  to  report  licenses 
Issued    2374 

For   making  false   entry   in    rec- 
ord   of    marriages,    births    and    • 
deaths    4491 

Tax  book* 

lAnd  book,  furnished  by  Audi- 
tor     2264 

— examination   of  by   local   board 

of    review    2260 

— exhibit  of  to  taxpayer,  cor- 
rection of  entries    22V3 

penalty  for  failure  of  duty.22f3 

— entry  of  mineral  lands 2234 

land  and  minerals  separate. 2235 

— form, '  arrangement    22V9 

— land  owned  by  white  and 
colored  persons  shown  sep- 
arately on    2273 

— town   and  city  lots,   building^.  2280 

— changes   noted   In    2281 

—  — penalty      for      failure      to 

make     2281 

— grants  entered  In   2282 

— penalty  for   falling  to   enter.. 22S3 
— notation  of  real  estate  sold  for 

taxes     22S3 

— transfers  on    2284 

— assessment     of     timber     when 

sold   separately    22S1 

— land  divided,  assessment 2283 

how  corrected   2286 

— land  In  different  counties,  part 

sold     8291 

— omitted  lands,  entry  and  as- 
sessment      2292,    229S 

— mistakes    !n.    correction .  2286,    2283 
— owner  dvlng  intestate  or  devis- 
ing land    2287 

— assessment  in  wrong  county 
or   district    *28J 


Digitized  by 


Google 


(104) 


INDEX 


Sec. 
coMMisMioNBRS  or  the:  revenue 


— copies     2299 

— oath   to    22»!» 

— examination    of    2299 

— adding   columna   2329 

— extensions  and   recapitulation. 2337 

— orlKlnal    2341,  2342 

— copies,    how    disposed    of 2342 

receipt   for    2346 

— alteration     after     delivery     to 

treasurer    23B1 

— notice  to  owjier  to  enter  land 

or   land   book    2452 

Personal     property     book,     fur- 
nished   by    Auditor   2254 

— forms  furnished    2800 

— commissioner     of    revenue     to 

make  out    2260 

^-examination       of       by       local 

board  of  review   2260,   2S40 

— return    of    2260 

— separate   assessment    of    prop- 
erty    of     white     and     colored 

persons      2300 

— what    to    be    entered    therein, 
arrangement,   etc 2300 

—  poll   tax   23U« 

— entriefi     in     from     report      of 

examiner    of    records    2220 

—  — funds      under      control      of 
court    6810 

— extension   of  taxes    2266.  22B5 

— columns    added    2329 

— extensions       and       recapitula- 
tion      2337 

form   for  recapitulation 2337 

— copies 2340 

how  disposed  of  2342 

receipt  for 2346 

—  —original  retained 2341,  2342 

— correction     2340 

— oath  to    2340 

— not   to   alter  after  delivery   to 

treasurer 2354 

rOM.HISSIONERS   OF  SINKING  FUND 
See  also  "Slakinic  Fund"*  '^tate 
Debt" 

Composed   of   2621 

Records,    books    2621 

—where    kept    2621 

Bonds,    where    kept     2621 

Report    2621 

Meotlngs     2626 

State  Accountant  to  devise  sys- 
tem of  accountinK  for   ....552,  55.4 
— mandamus     to     compel     adop- 
tion         656 

— inspection    of   accounts. ..  .567,    658 

— duty  and  penalty   668 

Treasurer  may  sell  securities  of 

library    board    to    862 

Purchase    of    bonds    S628 

— fractional  certificates    2624 

— procedure  for  ' 2626 

— advertisement   for   ofter    2626 

— list  of  bonds  purchased    2626 

cancellation    of    2625 

To     authorize     payments     from 

sinking:   fund    2626 

Cancellation   of  coupon  bonds  In 

presence    of    992 

Bonds   of   State   delivered   to   by 
Auditor    of    Public    Accounts.  .2191 

— cancellation    of    2191 

Bonds  Issued  by    2585.   25.91,   2601 

— form    2686.    2587 

— coupons 2687 

— redemption,    notice    2686 


Sec 
COMMISSIONERS    OF    SINKING  FIHD 
— Cob. 

— denomination    KU 

— exchang-e  for  old  obllEationi, 

1588,  158t 
— certificates    for  share   owed  by 

West    Virelnia    iS8f 

^interest    35S1,  >(*1 

— recordation    iSIt 

Order   for   payment   of  ezpense* 

of   refunding   State  debt U» 

Bonds   deposited   with 25>1 

— cancellation,    list    of 2591 

Extension  of  time  for  funding.. iUl 
Exchangre  of  coupon  bonds  Into 

regrlstered  boiids   1(12 

—fee     2«*z 

COMMISSIONER      OF      STATE     H0(- 

PITAI^S    FOR    THE    INSANE 

See  also  *OciieraI  Rear*  •(  State 

Hospital     Dlreetora"!     oiBaaae 

Hospitala"!  *^BuiMe   Peiaaaa" 

Appointment,    term    lOn 

— Va.  Const.,  i  162 

Chairman   of   hospital  directors.  KM 

Appointment,    term    1H> 

Powers  and  duties    UlO-lOll 

-^Va.    Const.,   I    162 

—accounting     19H 

— inspection     Ml* 

— report,    esllmatcs,    recommen- 
dations     1«H 

— salary,  expenses 1011,  1447 

—bond    • Itll 

— removal     1111 

— approval      of      depository     ot 

funds  for  hospitals  Kli 

— examination  of  bond  of  deposi- 
tory     IMJ 

— signing  checks  on  depository.. 1414 
— forms  for  lunacy  proceedings.. HU 
— notice  to  of  commitment  of  In- 
sane     , IM! 

— placing  insane  persons  In  hos- 
pitals     1«J 

— attendants  for  patients  trans- 
ported to  hospitals  lU' 

Care  of  Insane  nut  In  hospitals..  1U< 

— expense    I'M 

Report         to         on        voluntary 

patient    IMl 

Record  of  oath   taken  by   ti' 

Approval      of     system     of     ac- 
counting for   hospitals 553.  U4 

Interest  In  contract  prohibited .. IMJ 

— penalty    IM4 

Forms    furnished    by    l*" 

Disposition     of    insane    persona 
convicttd     of     crime    when    re- 
stored   to    sanity  ' 1*4! 

Charges    for    treatment    of   vol- 
untary patients,  how  fixed — IW 
C0MMISSI07IER  OF   WRECKS 
See  also  "'Wreeka** 

Appointment,  removal  W* 

Bond     IM' 

Summoning  aid  to  vessels.  .SSJS,  M" 

Preserving    property    "*l 

Disobeying,  penalty **"■  Ji!i 

Employing  guards    •{« 

Inventory  of  property w 

Pay   V M" 

Pay   of  laborers    , 8*** 

Interference      by      others      *itti 

vessel    In    distress    '*" 

Advortlsement    of    wrecks    ..      .'*•? 

Sales    of   property    1S07.  Jt*i 

— acrnuntincr    for   sales. ..  .8809,  Jtl* 

Postiim-   law    MI' 

Penalty  for*  neglect  of  dutj...  J*U 
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Seo. 
COMMITMBirT 

See     also     "Aneafi     "Crbaiwil 
Pro«ed»»e» 

Of  accused  by  justice. 4839,  4845,  4846 

— for  further  examination 4841 

— certificate    of    4846 

— dlscharKe    from,   when 4849 

—  — order  for    4860 

To    Jail    for   ftiilure   to   pay    flne 

and  costs 4949-4953 

— for     failure     to     give     recog- 
nizance      4976 

To     receiver,     estate     of    infant 

married  woman S136 

Of  defendant    failing   to   answer 

Interrogatories     6123 

Witness    refusing    to    testify...  6221 
On   cattias,  debtor  about  to  quit 

State     6421 

Execution   debtor  failing  to  an- 
swer   Interrogatories    6506 

COIfNITTBB 

See     also     «F1dnelarlea"t     «Per- 

■»■■!  RevreneHtntlTea" 
Term  personal  representative  in- 
cludes            6 

Appointment.       Jurisdiction       of 
Supreme   Court   of  Appeals   In 

controversy   concerning    6336 

— Va.  Const..  I  8» 
Bond,    examination    of    by    com- 
missioner     5.41 6 

— when  new  required   6417 

Resignation     6419 

Compensation,  expenses   5426 

Of  convict,  appointment   4998 

— power  of  clerlt  of  circuit  court 

to  appoint Va.  Const.,  {  101 

— bond     4998 

— powers    and    liabilities    4999 

— maintenance  of  convict's  fam- 
ily, wife's  portion   6000 

— rendering     account,      compen- 
sation     6001 

— delivery    of   estate    to    convict 

on    discharge    6002 

— sheriff  or  sergeant  as   6003 

— when   and   bow   real   estate   of 

convict    sold    or    encumbered.  .5004 
— service  of  process  on  in  divorce 

suit  6042 

— revival     of     action      for     and 

against    6168-6170 

— party    to    proceeding    to    sub- 
stitute  trustee    6299 

Of     feeble-minded     person,     ap- 
pointment      1080 

— bond 1080 

— powers  and  duties    1080 

Of     Idiot     returned     from     hos- 
pital       1039 

Of  inebriate  or  drug  addict,  ap- 
pointment  1074 

— bond    1074 

— report     1074 

— account,  release 1074 

or  insane  person,  appointment. 

1050-1052 
—  power     of     clerk     of     circuit 
court   to   appoint, 

Va.  Const.,  }  101 

— bond    1053 

Provision  for  insane  person  and 

dependents     1050 

Of  resident,  not  found lOBl 

— non-resident      1052 

Powers  and  duties   1054 

Custody    and    care    of   estate. ...  tOB4 
— proceeding  to  sell,  mortgage  or 
lease   real   estate 

1055-1057,  5335-5347 


Sec. 
COMMITTRB— Con. 

not  to  be  interested  in  pur- 
chase or  lease  of   6341 

— liability  for  expenses    1068 

non-resident  patient 1068 

— listing  property  tor  tax- 
ation      2307 

— when  proceeds  of  sale  of  reai 
estate    in    partition    suit    paid 

to    5281 

— petition    to    transfer    property 

out  of  State   5350-6256 

— proceeds  of  real  estate 6SSI 

— discharge    of    committee 6366 

— ^Judgment  against   6407 

— power  to  submit  to  arbitra- 
tion      616S 

— revival     of     action     for     ana 

against    6168-6170 

— party    to    proceeding    to    auo- 

stitute    trustee    6299 

To  regulate  and  manage  NorfoIK 

county    ferries    2060 

In   General   Assembly,   salaries.  .8464 

— clerks,  salaries,  duties S45!i 

— mileage    8466 

To  hear  applications  for  aid  from 
local      levy     for     Confederate 

veterans    2664-2666 

To  inquire  into  necessity  of 
general  Index  in  clerk's  office. 339b 

— report,    action    on    3396 

Payment  of  bank  deposit  to 412h 

"Trust   company   as    '...4148 

Debts  due  by,  priority  of  p«>- 
ment    from   decedent's    estate. 

6390,  6391.   5395 
Order   of   court   for   payment    to 

persons   entitled    8483 

Inventory     B40J 

— proceeding   to    compel    flling..6403 

— penalty  for   falling  to  flle 5403 

— liability  for  debts  lost  by  nen- 
llgence     or     failure     to     make 

defense    6406 

Jurig'ment    against    .6407 

Accounts,        settlement        before 

commissioner   6408,  6410 

— penalty    for    failure    to    make. 

5408-5410 

COSfHO?! 

Marsh  and  meadow  land  to  re- 
main       42l 

No  land  grant  to  include 4B» 

Beds  of  bays,  rivers,  creeks  and 

shores  of  sea  as   ■    ■  -SSTS 

COMMON  CARRIER 

See  also  ••i;or|U>ratl«na'':  «Bni- 
ployera  aad  Bmployeen*')  "Bx- 
prem  CampaBie«''t  "Ferries'*! 
'«PaH>i«ngera"«  "Rallroada"! 

'•State      Corporation      Coain»la- 
aion" 
Right    of   State    to    control,    not 
to  be  surrendered  or  abridged. 

Va.  Const.,  !  164 
Unincorporated,  suits  against.  ,3931 
Process    against    or  .  notice    to. 

service  of   -  6067 

Employees,  discharge  of  for  re- 
fusal   of    surety    company    to 

become    surety    for    893!l 

— acceptance  of  other  surety.  ..S93f- 

— penalty    8985 

Duty  to  receive  and   receipt   for 

freight    8927 

— penalty    for    failure    3927 

Bxcursions,   prohibition    of 4008 

—notice      4009 

— penalty    *010 
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Uabllity  for  transportation  and 
delivery    of    unregistered    and 

unbranded   fertilizers    1118 

— for  death  of  or  injury  to  em- 
ployee in  intrastate  commerce, 

5791-5796 

"common  carrier"  defln-ea.  .87!)» 

— for  loss  or  Injury  to  goods, 

392<,  3»2» 

—  — contracts  for  azenit>iiuik 
from  liability 3926,  3930 

—  — evidence  of  negligence  in 
actions  against    3926 

--for  loss  or  Injury  to  goodB  b> 
connecting:    carrier    392< 

—  — contract  for  carriage  to 
destination    392S.   3929 

—  — when'  presumed    3929 

— for  goods  delivered  to  express 

company     4031 

Claims  for  goods  lost  or  dam- 
aged,   demurrage,    storage 3928 

— when   and   where   filed 3»i>. 

— oenalty  for  failing  to  pay 39f8 

Tijt'is.nortatlon   of  dead    bodies.. 172S 
— of     agricultural     seeds,     duty 
•with      respect     to     tacrs     and 

labels   on    1144 

--of  game ;  ]  [jsg, 

-of    explosives    3922,    3923 

T.ran.sportation  of  Intoxicating 
liquors,       to       hospitals       and 

ohomical  laboratories   4601 

-•to    hotels    4S02 

record       of      shipments       to 

r>otel!«  and  druggists   46O6 

•  not  to  receive  orders  or  col- 
lect  money   for    4ei  1 

—  record  kept  of,  what  to  show,     ' 

_  4632,     4634,     463S 

•    efrect  as  evidence   4632 

-penalty   for  failing  to  keep. 

,      ,  4632,    4634 

■    regulations   for   transportation 

of     4633 

^   atndavit   by   consignee. 

4634,  4636,  4638 

-    -In   duplicate    4054 

-—Ming    4834 

-Oollvery  to  other  than  con- 
signee      463.'> 

■  hours    for    delivery    '  4635 

—  record   open  to  Inspection, 

4632,     4637 

Examination  of  by  State  Cor- 
poration   Commission 3717,    3721 

--works  and   equipment    3719 

-notice  to  of  violations  or 
law     3719 

Notice  of  accidents  given  "to 
State  Corporation  Commission. 3988 

Penalty  for  transportation  of 
uncertitled    nursery    stock 874 

—for  violAtion  of  regulations  as 
to  qnarnntine  of  live  stock....    912 

--allowtnsr  food  to  become  con- 
taminated   in   transit    1220 

—  failure   to   receive  and   receipt 

for  freight    3927 

—  failure    to    pay    claim    for    loss 

or   injury   of   goods    J928 

— refusing     to     accept     bond     of 

employee     3935 

— violations    of    law    relating    to 

excursions     4014 

COMMON  L.tW 

Continued    In    force    i 

— Va.   Const.,   Schedule,   {    1 

Bntrlish   writs,    part   of i 

Offenses,   how   punished   • . .  4760 


Sec. 
VOHMONWBALTH 

See  also  "State"!  •'Vlririala'' 

Extent    of    territory    of    » 

Cession  of  northwest  territory..    10 

Great  seal  of   il 

— when   used    J» 

Lesser  seal  of   JS 

— when    osed    SO 

— tax   on    ti-iO 

Writs    to    run    In    name   of. 

Va.    Const.,  {  108 
Sult.s  In  name  of  on  bonds  taken 

hy  courts  or  ofdcera  iS* 

Bonds  taken  by  courts  and  of- 
ficers,   when    payable  to I<* 

When  to  pay  cost  of  bond  bIvcb 

by  oWcer  and  clerk  Ui 

Bond  of  purchaser  at  escheator's 

sale    payable   to    W 

Suit  In  name  of  for  enforclne 
fxocution  of  trust  for  educa- 
tional or  literary  puroosed L911 

ro.MMONWE.\I.Tir«   .^TTORJiEl 

Ineligible  as  member  of  (len- 
eral  Assembly    ...,Va,  Const.,  i  41 

Election     lis 

— Va.  Const.,  SS  110.  112 

Term     IIJ 

— Va     Const..    J    IIJ 

In    cities,    election     129,   J09« 

— Va.    Const..    {{    119,    122 

—term  12!l.  tm 

— Va.   Const..    i§    119,    122. 

— duties,    compensation,  etc I9SS 

Vacancy,   how   filled    136.  IM 

— when  and  how  appointee  to 
qualify     11? 

Rcalrtenee    l"»3 

Not    to    hold    other   office 27M 

— Va.   Const.,   :   113 

— ofWce  vacated  thereby   tiOt 

Of  county,  duties  and  right* 
when  city,  of  the  second  class 
Is    formed     I8JI 

Office  for.  how  provided  2S54 

Acts  of  A.ssembly  furnished  to..  ISS 

Member  of  school  trustee  elec- 
toral board  JM 

Proceeding  for  removal  of.  who 
to    represent    State     2TM 

Employment  or  counsel  to  as- 
•slst    27S! 

Special  prosecuting  attorney,  ap- 
pointment,   powers,    etc <9I» 

Compenutlon    aad    tees 

Compensation  in  various  Juris- 
dictions     J5'' 

— in    cities    J»W 

— proportion  borne  by  city  of 
second    class    HM 

Annual  allowance  to  by  super- 
visors      J71« 

Fees   In   criminal    cases. ..  .3504.  S5W 

— payment    out    of    treasury. 

3504,    49« 

—certificate  of  allowance.. 4961,  49«! 

— when  paid  from  treasury 4Mt 

— for  attending  escheator's  In- 
quest     51' 

— for  probate  of  will  containing 
devise   for   educational    trust..  511 

— prosecution  for  violation  of 
law   relating   to   fertilisers HI* 

— proceeding  against  person  ren- 
dering false  list  of  property 
for  taxation   M" 

— motion  for  revocation  0' 
license     U" 

— proceeding  for  violation  of 
license  or   revenue   laws 23" 
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Sec. 
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• — procfeUitiK  for  ordsr  of  court 
of  completion  of  road  or  sec- 
tion thereof  by  turnpike  com- 
pany     4077 

— suit  to  abate  nuisance  under 
prohibition   law 46S0 

■ — enforcement  of  prohibition 
laws     4655 

— pj-osecutlons  for  loffensea  In 
chapter    185     4705 

—In    oase    removed    to    federal 

court     4971 

Poirers  anil   dutlen 

Appeal  from  denial  of  registra- 
tion         10,1 

Application  by  to  require  new  or 
additional   bond   of   officers 2X0 

Probate  of  will  contalnInK  de- 
vise or  bequest  for  literary  or 
•ducatlonal    purposes     S$!>, 

Action  by  afcalnst  district  school 
board     659 

Motion  for  appointment  of  trus- 
tees for  pifts.  etc.,  for  educa- 
tional   purposes    590 

— fee     691 

— for  revocation  of  license 2378 

tee   J87» 

— aeatnst  poor  commissioner  to 
recover    forfeiture    1904 

— a«):alnst  officer  fallinf;  to  ac- 
count   for   lines    154* 

To  act  as  attorney  for  county 
school  board    <50 

To  prosecute  violations  of 
school    law     tS7 

Canvassing  returns  of  school 
bond  election    771 

Maintaining  suit  against  house 
of  prostitution  as  nuisance. 

1S22.    1528 

Records  of  State  Anatomical 
Board  open   to    1780 

Approval  by  of  bond  of  person 
receiving  dead  bodies  from 
anatomical    board    1734 

Proceeding  to  establish  regfula- 
tiuns  for  crossing  highway  by 
tramway    or   railroad    200* 

Approval  by  of  loans  of  sink- 
ing fund  for  retirement  of 
road    bonds    2118 

Report  to  by  Auditor,  whether 
•  reasurers  have  settlod  with 
State     2201 

— of  clerk  or  other  officer  who 
has    failed    to    settle     2201 

— of  violations  of  duty  by  com- 
missioner  of   revenue    2884 

—of  person  falling  to  assist  of- 
ficer   serving    process    2822 

— bv  offlcers  of  violations  of 
law    .■ _t 48*4 

L,I»t  of  violations  of  revenue 
law   furnished    to    2356 

Pecreasn  of  merchant's  license, 
appeal  to  court   from    23(16 

Notice  to  of  motion  to  appor- 
tion    taxes    on    property    par- 

titloned    2449 

Proceeding  to  annex  territory  to 
city  or  town   1987 

— of  Seizure  of  property  for- 
feited  for  violation  of  flshlny 

laws    »21* 

— to   mill   owner,   of   dam   Inter- 

feriag  with  commerce    3678 

—of  default   on   recognisance. .  .4978 
Suit   by  or  against  county,   ser- 
vice  of  process   on    2688 


Sec. 
COMMON WBAL.TR>S  ATTORNEY — Con. 

To  represent  State,  prooeedlng 
for  removal  of  officers 2706 

Advice  of  in  adjustment  of  Jud*;- 
ment  against  treasurer   2737 

Claims  against  county,  to  reo- 
resent  county  before  super- 
visor*       J759 

— appeal  from  allowance  of 
claim      2769 

: — procedure  when  Illegal  claim 
allowed     2765 

— to  be  present  at  meetings  of 
board    of    supervisors    8769 

Proceeding  to  contract  cor- 
porate limits  of  town   2970 

In   cities    2989 

Forfeiture  of  vessel,  cargo,  etc.,- 
fdr  violation  of  oyster  lawii..<279 

Proo-eding  for  order  of  court  of 
completion  of  road  or  section 
thwreof  by   turnpike  company. 4077 

—fee     4077 

— proceeding  for  permission  to 
change    toll    gate,    notice 4077 

Application  to  court  to  compel 
repair  of  turnpike  within  half 
mile  of  city    4089 

To  represent  State  Corporation 
Commission  In  proceeding  to 
recover  examination  fee  from 
bank     4122 

Evidence  of  crime  of  arson  fur- 
nished to  by  Commissioner  of 
Insurance     4188 

Motion    for    Increase    of    ball.... 4821 

Is.sulng  summons   for  witnesses. 49e9 

— before    grand    fury     *217 

Duty  to  prosecute  case  removed 
to    federal   court    4971 

Proceeding  against  minister 
falling  to  return  marriage 
license  and  certificate    6074 

Petition    for  quo   warranto    ....6842 

— for  leave, to  Ale  Information  in 
nature    of    .- 5844 

Drawing  jury  In  presence  of. 

6992.  6993 
CRIMINAL  PROSECUTIONS 

Xotice    to    of   commitment 4846 

Duty  to  Institute  prosecutions 
foi*  violation   of   penal    laws.. 4861 

Prosecutions  before  grand  Jury.  .4864 

— when  may  go  before  rrand 
Jury     4864 

— aummonin'g  witnesses  before.. 6217 

Consent  to  trial  without  Jury  on 
plea  of  not   guilty    4927 

-  Va.  Const.,  :  8 

— to  trial  on  plea  of  guilty- 

4900,  4927 

-  ■  — Va.    Const .    i    8 

To    prosecute   violations   of   for- 

restry  laws   648 

--laws    relating    to    fertllliers.  .1118 

— seeds     1150 

— pure   food, 

1167.    1178.    1179.    1190.    1223 

analysis,   fee   11 90 

—•'feeding   stuffW    1223.    1232 

—vital    statistics     16R2 

— >ractlce    of    medicine    161< 

—optometry     1637 

— sale  of  adulterated  or  mis- 
branded  drugs    1660 

-  practice  of  pharmacy    1661 

■  -factory  laws  1799 

.    'tvqtors  in   polluted   areas    ....3289 
— ''iintlng,     flshlng    and     taking 

nyiters     3366 

Summoning   witnesses    4969 
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— before  grand  Jury 621? 

FINES 

Duties    2664 

Officer  falUns  to  account  for  re- 
ported   to 264( 

— motion  agratnst  officer  2646 

Kule  against  officer  falling  to 
collect  or  account  for  flne8....2654 

—fee    2664 

— penalty  for  failure    2664 

To  superintend  issuance  of  exe- 
cutions for   2668,  2669 

— PFoceeding  against  officer  for 

failing  to  pay  to  clerk 2668 

Recovery  of  fines  for  refusal  to 
give    information    as    to    mer- 

cliant's  purchases   2366 

Collection  of  fine  from  commis- 
sioner for  falling  to  report  on 

treasurer's  bond 2778 

Notice  to  of  petition  for  remis- 
sion of  fine    2670 

— duty  with  respect  to   2671 

Notice    to,    application    for    re- 
lease  of  prisoner   confined   for 
failure  to  pay  fine  and  costs.. 4962 
INTOXICATING   LIQUORS 

To   enforce  prohibition   law 4666 

— failure  as  misfeasance   4666 

Violations  reported  to  by  Com- 
missioner of  Prohibition 4648 

— prosecution  of 4628,  4648 

Association  of  Commissioner  of 

Prohibition  In   prosecution 4628 

— of  counsel  with    4644 

Dismissal  of  prosecution   4644 

Examlnalton      of      prescrlptiona, 

affidavits  and  records   4647 

Charging  and  prosecuting  second 

offense     . . . ._ iBg7 

— by    druggist    4696 

Proceeding  against  persons  hold- 
ing United  States  Internal 
revenue    tax   receipts   for   sale 

of  ardent  spirits  4664 

Proceeding  against  person  ai- 
rested  In  chbrge  of  vehicle 
transporting   ardent   aplrlts. .  .4857 

Change   of  verue    4663 

Filing    biU    to    enjoin    violations 
of   law   relating   to    advertise- 
ment of  Intoxicating  liquors.  .4609 
TAXATION 
Proceedings    to    correct    assess- 
ment of  mineral  land*. ..  .2236.  2237 

— mineral  rights   2237 

— appeal    2237,    2240 

DIsaKrecment  between  commis- 
sioner of  revenue  and  assessor 
as   to   assessment  of   minerals. 

proceeding    to    settle    2238 

Correction   of  assessment,  notice, 

defense    by    2247 

Proceeding  to  correct  erroneous 
assessment  of  personal  prop- 
erty  2263 

— copy  of  order   2263 

—appeal    2263 

Proceeding  against  person  ren- 
dering false  list  of  property  for 

taxation    2328 

—fee     2228 

— penalty   for   failure   of   duty.  .2328 
To    defend    application    for    cor- 
rection of  assessment   for  tax- 
ation     2385,    2389,    239 1 

Proceeding  Instituted  by  to  cor- 
rect assessment  by  State  Cor- 
poration Commission    2392 


Sec 

COMHONWBALiTH'8  ATTORNBY-^^-Cm. 

Notice  to  of  motion  to  apportion 
taxes  when  proper^  par- 
titioned     I44> 

Proceeding  to  forfeit  real  pstate 
not   entered   in   land  book.... 245! 

Copy  of  petition  for  ascertain- 
ment of  delinquent  taxes 
served  on   2454 

Defense  of  proceeding  for  relief 
against  sale  of  lands  delin- 
quent for  taxes   2474 

Notice  to  of  sppllcation  to  re- 
deem part  of  land  sold  for  de- 
linquent   taxes    2491 

Appeal   by    from    order   of  levy 

by  board   of  supervisors t't] 

COMMUTATION 

Of    sentence    by    Qovernor WO 

— Va.   Const.,   {    7S 

Of  life  estate,  dower  or  cur- 
tesy     5121-51JJ 

COHPANIBS 

See  also  *<Carp»raMoa«^ 

Definition    2IN 

— Va.    Const.,    {    163 

Word   person   Includes,  when lilt 

Lasting   property   for    taxation.. 2J« 

License   to,   what  to   con  tain....  n(« 

^-change  In  members  or  name..!ltS 
COMPARTMENT  CARS 

Bxclu&ion   from   4MI 

COMPBNSATIOII 

See  also  "Pcea";  '•Hileace'i 
••Salaries^ 

Of  agents.  State  Board  of  Eau- 
catlon    (N 

— appointed  by  Auditor  to  asses* 
license    tax     ItTI 

—selling  lands  of  State  2SH 

— employed  by  Auditor  to  se- 
cure satisfaction  of  Judgment 
for  taxes    ItM 

— appointed  by  State  Corporation 
Commission      IT"t 

Of"  appraisers  of  estate  of  de- 
cedent     U'f 

Of  assessors  of  land  for  tax- 
ation       tat 

Of  assistant  to  director.  Legis- 
lative   Reference     Bureau Kl 

Of  attorney  employed  by  Audi- 
tor to  collect  taxes   iOi 

Of  attorney  searching  title  to 
real  estate  to  be  purchased  by 
county  or  school  board   27*) 

— appointed  to  defend  poor  per- 
son     MIS 

Of   Attorney   General    HW 

— Va.    Const.,    {    107 

Of  auditing  committee  of  Gen- 
eral   Assembly    Ill 

— Va.  Const.,  i  68 

Of  auditor  of  accounts  of  of- 
ficers     17W 

Of  bailiff,  civil  and  police  jus- 
tice     nj» 

Of   ballast   masters    JW 

Of  Board  of  Agriculture   IW 

Of    Board   of   Bar   Ehiaminers 3<)( 

Of  Board  of  Charities  and  Cor- 
rections      HB 

Of  boards  of  health,  ofllcers  and 
agents    iW 

Of  board  of  directors  of  State 
Library «W 

Of  Board  of  Harbor  Coram!*- 
sloners  of  Norfolk  and  Ports- 
mouth      JP* 

Of  Board   of  Pharmaey    B" 
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Of  board  of  supervisors S769 

Of  Bureau  of  Labor  and  Indus- 
trial  Statistics,  persons  per- 
forming:  service   In    180t 

For    taking   school  -  census (53 

For   taking   census   of  deaf  an'9 

blind  persons  OT4 

— of  enumerator's    2973,  2976 

Of     circuit     Judges     en     special 

court    of   appeals    587C 

Of    city    manager    1943,    3949 

Of  citr  aergeant 1991.  2993 

— posting      list      of      paid      poll 

taxes 113,  114 

— deputy,  for  attending  court.. SS03 
Of  clerk,  county  school  board..  «42 
Of  clerk,  district  school  board..   668 

— of    election    800 

—of  local  board  of  review 1316 

— of  State  Board  of  Education..   COS 

— of  t>oard  of  supervisors   2002 

— -of  clerk   of  court   1143 

— In  cities  of  llrst  class 6903 

— of  court   of  civil  Justice 3116 

— of  courts  of  city  of  Rich- 
mond        5930 

— of  court  of  law  and  chancery 

of  Roanoke   6066 

— for  copying  registration  book.  108 
— for     copying      and     certifying 

poll  tax  lists  113 

— for    services     in    election     for 

issue  of  school  bonds   769 

— for  furnishing  list  of  grants, 
conveyances  and  land  book  to 

assessor    2242 

— rearrangement    of    magisterial 

districts    2694 

— furnishing  list  of  plats  of 
oyster    ground    and     marking 

abandoned  parcels   3271 

— to    successor    for    making    out 

fee  bills  ol  deceased  clerk 3497 

— for  re-entering  lost  or  de- 
stroyed  records    6201 

Of  collector,  eltjr  or  toWn 3034 

Of  collector  of  delinquent  taxes, 

2422,    2436 
Of  commissioners  of  election....   200 
— for    the    promotion    of    unifor- 
mity  of   legislation    322 

— In      proceeding      to     establish 

drainage   district    1778 

— in      proceeding      to     establish 

road     1983 

— for      examining      clerk's      tax 

book    2466 

— of  accounts,  for  examining  list 

of  delinquent  taxes   2418 

— in    boundary    dispute    between 

counties    2685 

— rearrangement    of    magisterial 

districts     2694 

— to  revise  registration  books.. 2978 
— of   wrecks    8603 

—  — laborers    3604 

— establishment    of    wagon    way 

over   road,   canal,   ftc,  of  pub- 

_    He  service  corporation  3883 

— In  eminent  domain  proceed- 
ings    4366,  4373 

— of    prohibition    4823 

—  —deputies  and  inspectors. ..  .4627 
— drainage  through  lands  of  an- 
other      6396 

— ^for  Judicial  Bale    6279 

Of  commissioner  of  revenue  . . .  .2347 

— for   cities 2268,   2269 

— other  than  fees   2349 

— when  withheld    . . .  .*2342,   2361,   2356 


Sec. 
COMPENSATION— Con. 

— for   making   books   for  a   former 

year    2352 

— apportionment  on  death  or  re- 
moval     2363 

— for    extending    levies     2337 

— deduction   from    2330,    2371 

— forfeiture    of    2874 

or  committee   of  legislature...   3455 
Of  committee  of  convict's  estate. 6001 
Of     constable,      removing     poor 
person  to  place  of  last  settle- 
ment     2804 

Of   counsel,   appointed    to  defend 

poor   person    ". 3618 

Of  assistants  to  Dairy  and  Food 

Commissioner     1176 

Of  depository   of  school   funds..   736 

Of  directors.  State  Library 617 

— of  division  of  markets 1150 

—    — assistants    1250 

Drainage     districts,     expense     of 

establishing    1738,    1739,    1778 

Election,  posting  notices 118 

Of    olectoral    board     89 

— for  printing  ballots  158 

Of     electors     77 

or  enumerators  of  population  of 

town     1973 

—or  cities    1976 

Of  escheator    613 

or   examiners   of   ofllce   of   clerk 

of  tile  court    3382 

or  examiner  or  records. ..  .2224.   2230 

or   flduclartes    642.1 

or    Are    marshal    llSii 

—assistants     3140 

Of  forest    warden    640 

Of  game  wardens    3324,  3325 

or   geologist   and   assistants   for 

State  Geological  Survey   829 

Of  grand  Jurors   4X63 

or  guardian  ad  litem t09<! 

or  guard  ror  Jail 4964,  4965 

— penitentiary    6041 

— at  State  prison  farm 6047 

Of  harbor  masters  cities  of  Nor- 
folk   and    Portsmouth    3673 

Of  Inspector  appointed  by  Statf- 

Entomologist     881 

Of  inspectors  of  Jails 280 

Of  judges  of  election    200 

Of   Judge,     on    special     court    of 

appeals    6876 

— holding    court    other    than    his , 

own     6898 

— pro   tempore    6901 

Of  Jurors    •. 6007 

— grand  Jurors      4863 

— coroner's    inquest    4814 

— In   criminal   cases    4923 

Of   trial  Justices    4988 

Of  Justice  producing  receipts  for 

fines     164C 

Of    Library    Board    360 

or  Lleutenant-Oovernor,  while 
acting  as  president  of  Sen- 
ate     Va.    Const..    }    79 

or  local  board  or  review 2226 

Of  mayor  of  town    3088 

Of  messenger  at  election. ..  .180,  801 

— at  nrimary  election    138,   243 

Of    officers,    special    election    for 

Issue  of  school  bonds 770 

Of     officers     and     eroployeea    or 

<?itle«  and  towns   298.? 

Of  officers  for  service  In  crim- 
inal cases  for  which  compen- 
sation  not   provided    4969 

Of  officer,  provided  for  by  con- 
solidation ordinance  of  Man- 
chester and  Richmond 6981 
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Of    officer    receiving    proceeds    of 

execution     , 6515 

Of  orchard  inipector  8»7 

or  oyster  Inspector,  furnishing 
list  of  piats  of  oyster  ground 
and  markintc  abandoned  par- 
cels   . . .  t S27i 

Of  penitentiary  guard 6041 

or  physician  attendlng^eoroners 

inquest     4815 

or   physician    for  poor    -.27!t» 

Of  physician  to  attend  prisoners 

•n   JalJ    V 4956 

• — ror  making  analysis  of  poison 

in  criminal  case 49S6 

Of    pilots    3626-3633 

or  Prison  Association  of  Vir- 
ginia      1954 

By  public  service  corporation  to 
person   damaged  by  occupying 

streets     3882 

By  public  utilities  company  for 
damage  to  property  when  right 

of  way  Is   condemned    4063 

Of  receiver  of  co-operative  life 
insurance  company  or  casualty 

company     4261 

Of     general     receiver     of     court 

funds    628S 

or    registrar    of    election, 

98,  98,  100,  108 
Of      local      registrar      of      vital, 

statistics     1579 

Of  reporter  of  Court  of  Ap- 
peals      • 8879 

In   proceeding  to  establish  road, 

1980,  1983 
Of       school       trustee       electoral 

hoard    629 

Of  secretary.  Board  of  Agricul- 
ture  1101 

—local   board  of  health   1498 

Of    sheriff    for    posting    list     of 

paid   poll   taxes    112,    114, 

^-services    In    election    for    issue 

of   school   bonds    7t» 

— for      attending      meetings      of 

supervisors     2718 

• — deputy    for  attending   court... 3503 
Of  special   police   for  counties.  .4797 
Of    special    prosecuting    officer.  .6970 
Of     State     Board     of     Account- 
ancy        571 

Of    State    Board    of    Examiners 

and  Inspectors  of  schools 610 

OH    State    Entomologist    8S3 

Of  State   Board    of  Health 1491 

Of      State      Board      of      Medical 

Examiners 1616 

Of  State  Tax  Board,  assistants.  .2214 
Of  State  prison   farm,   surgeon,  .5047 

—superintendent      5047 

— guards     6047 

Of  State  Treasurer  for  keeping 
bonds   deposited!   by    Insurance 

and  guaranty  companies 4211 

Of       superintendent       of       city 

schools     784 

Of    superintendent    of    roads. ..  .2021 

— apportionment    2020 

DC      superintendent      at      State 

prison  farm   6047 

Of  surgeon  at  State  prison  farrii.5047 
Of    surveyor,    proceeding    tc   *s- 

tabllsh    road    1983. 

— for    survey    and    plat    of   new 

county    268f 

— boundary       dispute       between 

counties     268( 

— rearrangement  of  magisterial 
districts     2694 


CUM  PKN  S  ATI0:N— Cob. 

To  tenant  for  preparation  of 
land  for  crop •. (542 

Of  treasurer,  Hampton  Normal 
and    Agricultural    Institute...  92! 

Of  treasurer  mailing  and  certi- 
fying poll  tax  list   UJ,  in 

— for  payments  for  improvement 
of   roads   with   State   aid liot 

— for  services  in  road  bond 
issue  for  magisterial  district.. {124 

-^for  receiving  and  payln; 
revenue  of  the  State 2«« 

local   revenues   J«i 

To  trustee  In  deed  of  trust  to 
secure  debts,  for  making  »«le,5I«T 

Of  viewers,  proceeding  to» estab- 
lish   drainage    district, 

17S8.  1739,  1T7S 

— In     proceeding      to      establish 

road    IWJ 

COMPl^AINT 

See  also  "Criminal  Preeednre"i 
"Deelaratton"!  «Plea4lBg"| 

"Wnrranta" 

In  contested  election  for  Gen- 
eral   Assembly    2S2 

— for  county,  corporation  and 
district  officers   2«7 

— where   and    when   filed 2Si 

— service  of  copy    25' 

In  appeal  from  division  school 
board    Ki 

The  circuit  court  by  State  En- 
tomologist      8'" 

In  proceedings  before  lunacy 
commission    '. 101' 

In  proceeding  to  commit  In- 
ebriate or  drug  addict  to  pri- 
vate   hospital    UTe 

Condemnation  of  •  adulterated, 
substituted  or  misbranded 
food     11«1 

Sale  of  unwholesome  or  dele- 
terious  food    121' 

Against  commission  merchant 
filed  with  Commissioner  of 
Agrlcultui'e    U*" 

Ai«alnst    tobacco    sampler 1SS 

By   health    oflicen   In  proceeding 

to  abate  nuisance   15J« 

-by    citizens    1521 

In  proceedings  against  husband 
or  parents  for  deserting  or 
falling  to  support  wife  or 
child iss: 

ot  undue  election  or  false  re- 
turns, bond  Issue  for  roads... 21IS 

Of  voters,  failure  of  super- 
visors to  Issue  bonds  for  roads 
for  magisterial  district   2124 

or  failure  of  commissioner  of 
revenue  to  comply  with  law.  .2215 

In  proceeding  for  removal  of 
officer     27K 

in     contested     election     for    re-  __ 
moval   of   courthouse    J'5' 

For  removal  of  poor  persoa  to 
place  of  last  settlement  2512 

Against  supervisors  or  council 
falling  to  pay  expense  of  re- 
moving poor  to  place  of  last 
settlement    J?" 

AKalnst  vagrant   J5fS 

In  prosecution  for  unlawful  fish- 
ing     3:i> 

A"-Inst  attorney  for  malprac- 
tice,  etc J<-* 

For  examination  of  transporta- 
tion or  transmission  line,  by 
mayor,  council  or  supervisors.}'*' 
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To  State  Corporation  Commla- 
slon.  proceeding  to  revise 
rates,  practices  of  telephone 
company      4054 

For  examination  into  inflam- 
mable condition   of  premises.  .4190 

In  proceeding  to  require  recog- 
nizance of  person  who  intends 
to  commit  crime 47S0 

Warrant  in  criminal  case  is- 
sued on    4824 

Information   upon    48fi<t 

In  action   on   insurance   policy.. 6094 

For  attachment  for  rent 6416 

rOMPOITND   INTEREST 

Liability  of  Kuardian  for 5323 

— recovery    for    ward    5324 

rORIPOVNDING     OFFENSES 

Punishment     451S 

COMPRESSED  AIR  COMPANIES 

See  xpablle   ItilUy   Companies" 

Use  of  streets  by 3014.  3882 

— Va.    Const.,    9    124 

Powers    of    4068 

COMPROMISE 

See  also  "Accord  aad  Satlafac- 
tlon» 

or  violations  of  flshery  laws 3156 

.  —privilege  against  using  In  evi- 
dence      3166 

Of  violations    of   oyster    laws. 

3264.  3388 

— privilege  against  using  In  evi- 
dence     3264.    3288 

Effect   of   attorney's  lien   on.... 3429 

Of  misdemeanor   4849.   4850 

In  behalf  of  Infants  or  insane 
person,  approval   by   court. ..  .'5332 

— may   be   set  aside   for   fraud.. 6332 
•    By  flduciaries,    ratiflcation    of... 5440 

— trustee,  mortgagee,  receiver  of 
Joint    stock    company    5440 

With  Joint  obligors    5768.   6764 

Part  performance,  when  extin- 
guishes   contract     6765 

Right  of  contribution  not  afTect- 
ed  by   B766 

Uability  for  death  by  wrongful 
act     5789 

— to  bar  action   for   6787 

COMPULSORY   EDl'CATION 

General   Assembly    may    provide 

tor   Va.  Const.,  i  188 

COMPUTATION 

See  also  «^line»» 

Of   time,    rules    for. 

5,  6648.  6764,  675ri 

Of  annuities    5132,   6133 

CONCEALED    WEAPONS 

See   "^Tvapoaa" 
CONCURRENT  JirRISDICTION 

See  also  MJariHdietlon")  '•Venae» 

Of  circuit  courts  with  city 
courts  Va.  Const..  {  98 

Between  State  and  United 
States  over  land  acquired  from 
State    17.   19 

Trial  of  right  of  person  to  prac- 
tice medicine,  circuit  courts, 
corporation  courts  and  Jus- 
tices     1614 

Of  violations  of  mining  law....  1886 

Circuit  courts.  Justices  and  Juve- 
nile and  domestic  relations 
courts     1950 

Of  police  Justice  with  corpora- 
tion court    3094 

Of  civil  and  police  Justice  with 
corporation  court   8102 


Sec. 
CONCURRENT  JURISDICTION Coa. 

Of  offenses  committed  on  water. 3213 

OITenses  against  law  relating  to 
flsh  and  shellflsh  industry  in 
Potomac  river,  Virginia  and 
Maryland    3299 

Of  violations  of  game  laws,  jus- 
tices   and    circuit    courts 3345 

Of  State  Corporation  Commis- 
sion   with    courts 3754 

Of  circuit  and  corporation  courts 
with  Justices  in  prosecution  of 
misdemeanor     4987 

Of  trial  Justices  and  Justices  of 
the   peace    49S8 

Of       circuit       and       corporation 

„  courts     6911 

Over  river,  water  course  or  bay 
between    counties    and    cities.. 5958 
CONDEMNATION 

See  also  "Forfeiture"!  of  land, 
see   "Eminent    Domain" 

Of   school    houses    673 

Of  animals,  by  Bureau  of  Ani- 
mal   Industry    1289 

Of     feeding    stuff,     stock     food. 

„/tc 1240 

Of     goods     bearing     counterfeit 

trade  marks,  label,  etc 1460 

CONDENSED   MILK 

See  "Milk" 

CONDITIONAL  JUDGMENT 

See  also  "Default  Jndgmentii"i 
"Judmnenta" 

Entry   In   clerk's  office 6131 

CONDITIO.\AL  SALES 

Validity    01:    B189 

How    lien    enforced    6190 

— released    5191 

Book  recorded  In    3393,  6189 

Judgment  In  action  of  detinue  on 

contract    of    6801 

CONDITIONS 

Action    to    recover    penalty    for 

non-performance  of 6262 

Bond   subject   to.  Jurisdiction   of 

action   on    6374 

Of   bonds,    taken   by   courts   and 

officers     279 

Of  bond,  in  action  on  lost  In- 
strument      6242 

— In  attachment  proceedings,  to 
take    property    6384 

—  — on  affidavit  of  substantial 
defense    ' 6385 

when  property  seised 6394 

when  property  sold «4Q6 

—  —on  appeal  6413 

— for   capias    6420 

—  —of  defendant   6421 

— of    distributees    of    estate    of 

person   presumed  to  be  dead.. 6365 
— In    action   of  detinue   given   by 

plaintiff  for  order  of  seizure.  .6797 
given  by  defendant  for  re- 
turn of  goods   6798 

— to  stay  execution    6499 

— forthcoming  bond,  by  claim- 
ant of  property  levied   on.... 61 67 

—  — on  execution  or  distress 
warrant 6618 

— of    general    receiver    of    court 

funds    6285.    (i2S7 

— In  habeas  corpus  proceedings.  .6,S50 

— for    injunction    6324 

— '  ^-on    restraining   removal    of 

property  out  of  State   6323 

— of    Indemnifying    bond 6154 

— to  Indemnify  surety  "on  bond 
given  under  decree  or  order  of 
court     6776 
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— of  printer  of  records  on  ap- 
peals      $360 

— of  petitioner  In  quo  warranto 
proceedlnKS    5843 

information   in   nature  of..SS44 

—  — bond  of  defendant  to  open 
Judfnnent    6346 

— refunding  bond  of  distributee 
or    legatee    ...t 6437 

— suapendiner    bond    C156 

— suspending  Judgment  on  ap- 
pe-il     6338 

— of  special  commissioner,  to 
receive     money     6266 

to  sell  or  rent  property. ..  .6269 

— to  prevent  waste  by  tenant 
pending  action     SSll 

. — on  writ  of  error,  appeal  or 
supersedeas     : 6361 

In  insurance  policy,  type  printed 
In     4227 

— when  violation  of  no  defenae.4227 

Interest  In  tartcen  under  instru- 
ment by  one  not  a  party 
thereto     6148 

In  lease,  who  may  take  advan- 
tage of 6612.  6513 

Re-entry  for  breach-of 6630-S639 

Delivery  of  negotiable  instru- 
ment on    6ST8 

Of  recognizances  In  criminal 
cases     4973 

Reservation  of  use  or  property 
in  chattels  by,  when  void  as  to 

creditors    6188.    6189 

CONDUCTOR 

See  also  «Bleeti4e  Rallwaya"! 
'•Railroad*" 

Of  electric  railway,  conservator 
of  the  peace    3981 

■  —penalty  for  failing  to  separate 
white  and  colored  passeni;<>rs.3980 

— ludcre    of    race    of    passenger.  .3981 

Of  railroad  train,  powers  as  con- 
STvntor  of  the  peace    3944 

— assignment  of  white  and 
colored  passengers  to  separate 
compartments     3966 

— penalty  for  failure  of  duty. . .  .3966 

Excluding  passengers  from 
sleeping,    dining,     parlor     car, 

etc 4007 

CONDUIT    COMPANIES 

See    "Public    Utility    Cvapanlea" 

Use  of  streets   3014,  3882 

— Va.  Const.,  I  114 

Powers   of    4058 

Laying  conduits  In  roads,  streets. 

alleys,    parks,    etc 4059 

CONFBKrriONER 

Inspection  of  plant  by  Dairy  and 
Food  Commissioner   1160 

— penalty  for  keeping  In  unsani- 
tary condition   1160 

Ice   cream   or  milk   not   meeting 
standard,   sale  of,   sign.. 1216,   121T 
CONPBDRRATB  HOMB 

Reduced    rate    of    transportation 

to  Inmates   3918 

CONPEDGRATB      MBMORIAJL      ASSO- 
CIATION 

Highway  or  road  through  land 
of    3041 

CONFBDBRATB    MEMORIAL    DAY 

Public    holiday    ....6758 

CONFEDERATE    MEMORIAL    LITER- 
ARY SOCIETY 

Property  of,  exempt  from  tax- 
ation      2272,    2301 

— Va.  Const.,  {183 


See. 
CONFEDERATE  MONUMENT 

Brection  of  by  county  J742 

CONFEDERATE   VETERANS 

R.  E.  Lee  Camp (0 

Certificate  of  filed  with  appli- 
cation for  pension  J64« 

Camp,  appointment  by  of  com- 
mittee to  hear  application  for 

aid  from  local  levy   2«<4 

— recordation  of  rosters  of S3M 

CONFESSION 

Conviction  of  felony  on 4774 

Indictment  for  homicide,  ascer- 
tainment of  punishment 491) 

CONFESSION   OF  JUDGMENT 
Provision  for  not  to  affect  nego- 

tiability      Hi' 

By    surety,    effect    of    failure   to 

notify    principal    5778 

In    vacation    (lit 

Release  of  errors  6II< 

Docketing    «4(i 

Lien    J47C 

CONFIRMATION 

Of      appointments      of      division 

superintendents  of  schools {2( 

Of    report    of   commissioners   In 

proceeding  to  establish  road..l98t 
or  treasurers'  report   of  sale  of 

land   for   delinquent    taxes Ut» 

Of  deed  to  purchaser  of  land  at 

delinquent   sale    U%i 

Ot  list  of  delinquent  lands  pur- 
chased  by  State    24S9 

Of  report  of  commissioners, 
eminent    domain    proceedings.  43(> 

Of,  aHSlgnment  of  dower 5125 

Of  sale  of  estate  of  infant  mar- 
ried   woman    iifl 

Of   reoorta  of  flduclarles . .  6428.  (42* 
Of  sales  of  real  estate  when  pro- 
ceeds   not    sufllclent    to    pay 

taxes     «2«l 

When   estate   invested   In  or  set 

apart  as  homestead    t54( 

CONCiRESS 

See  •'McfBbcra  of  Coaa'*"*^ 
CONGRESSIONAL   DISTRICT 
Apportionment  of  State  Into, 

Va.  Const,  i  55 

Counties  and  cities   forming T( 

Representatives   from    71 

Election  of  representative  from..    71 
City  of  second  class  as  part  of.  .tJO 

Agricultural    high   schools  In Til 

Purchase  or  lease  of  land  In  l>T 

Board   of   Agriculture    11*1 

Members,  Virginia  Normal  Scliooi 

Board    from    SH 

Member  of  Board  of  Agriculture 

from    !•*» 

Fertlliier   inspectors    from Ill' 

Members,  State   Board  of  Healtli 

from     !«• 

Member,  Board  of  Medical  Exam- 
iners from    IW 

CONIUM  „ 

Sale,   label    l«l 

CONNECTING  CARRIER 

See  also  "CowMoa  Canlei*i 
"Railroads" 

Liability  of  initial  carrier  for 
loss  or  injury  of  goods  by — 1'» 

— contract   exempting   from W* 

CONSENT 

Of  Commonwealth's  attorney  t» 
trial  without  Jury  on  plea  of 
not   guilty    V.4W 

— Va.  Const.,  i  8 
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— to  trial  on  plea  of  grullt7. 

4900.    4927 

^Va.   Const.,   I  8 

To  work  mine  near  dividing  line 

of  land  of  another StST 

To  survey  of  mine  by  adjoining 

owner    B28S 

To  adoption  of  child S3S3 

To       compromise.       action       for 

wrongful    death    67S» 

To  vacation    proceedings «308 

Of  court,  to  flllng  bill  of  re- 
view      <S1< 

CON8BNT  RCI.il! 

Abolished     in     ejectment S«64- 

I^ONSKRVATION     OF     FORESTS 
Condemnation  of  land  by  United 

States   for    19 

CONSERVATORS   OF  THE   PEACE 

Who  are    4789 

Duties  of.  arrests  by   4789 

Duty    on    complaint    that    crime 

is   intended    4799 

— proceeding  when  accused  ap- 
pears,  recognisance,   Judgment 

for  costs,  Ac 4791 

— appeal,  bail   , 4792,  479S,   4798 

— person  going  armed   479!> 

R<>gistrars  of  election  as lOS 

Justice  of  the  peace   In  clty....S092 

Police   Justice    8094 

Civil    and    police   Justice 8102 

Justices  of  Juvenile  and  domes- 
tie  relations  courts   1950 

Special    police   for   counties  as.. 4797 
■• — for  watering  place,  university, 
college,    manufacturing    plant. 

4804.  48(^ 
Conductors     and     motormen     of 

electric  railways  as 3981 

Police   agents  of  railroads 3944 

— conductors  of  trains 8944 

— station    agents     8944 

Steamboat        companies,       police 

agents,  captains,  &c.,  as 4025 

Officers  of  Insane  hospitals  as..inff1 

For  poor  house  S807 

Arrest  of  person  carrying 
weapon  on  Sunday  or  to  place 

of  religious  worship   4678 

Penalty  for  failing  to  obey 
order    of    in    preservation    of 

peace    4511 

Impeding  or  intimidating,  pun- 
ishment     462S 

Restraint  by  of  person  disturb- 
ing religions  worship   4578 

CONSIDERATION 

Averment  and  proof  of  In  action 

on   note  or  writing   f>769 

Plea  of  failure  of  6145 

— oroaeedlngs  on 6146-6150 

Illegal,  liability  of  fiduciary  fall- 
ing to  malce  defense  of 6406 

— gaming    S55S 

— for    negottable    Instrument. ..  .6617 
For  negotiable  instrument,   pre- 
sumption of 5686 

— what  constitutes   5687 

— effect  of  want  or  failure  of.. 6590 

— In    general    5B86-RR91 

— Illegal    6617 

Transfers  not  upon  valuable  con- 
sideration, void  as  to  credi- 
tors      <18B 

— ^iipon  consideration  of  mar- 
riage      i»'S5 

r«>VsinNBR 

Of  ardent  spirits,  regulations  for 
delivery   of    4632-4635,   4638 


Sec. 
(ONSIGNOH 

Action    by    against    initial    car- 
rier,    liability     of     connecting 

carrier   3926 

Llt>n    of    on    estate    of    comml.s- 

sion   merchant   «44ti 

r-ONSOLIDATION 

Of   corporations    _ S821-S8?? 

Of    railroads    38S7 

or   public  service  corporations.  .3866 
t 'ON  S  PIRACY 
To  commit  person  to  Institution 

for  feeble-minded   10X4 

To   incite  white   against   colored 

persons,     punishment     4392 

To   incite   colored   against   white 

persons,     penalty     4392 

To   cause  wife   to  commit   adul- 
tery,   punishment    4644 

By    convicts    ....» 606U 

rONBTARIA 

See     also      "Probatlba      Qneer*'t 
"Sergeants"!    uSkerlff*'* 

Election    127 

Term    127 

Additional,    how   provided 128 

— term     134 

Appointment   of  by  registrar  of 

election    ; 105 

— by  Judge  of  primary  election. .   550 
Designation  of  to  preserve  order 

at  election   19S 

Appointment  of  as  probation  of- 
ficer     1912 

Bond    of    2698 

— motion  for  Judgment  on .6046 

— liability     on      for     delinquent 

taxes    collected    2429 

Superintendent  of  cemetery  and 
fairgrounds  to  have  powers  of. 2820 

— police  officers   2991 

—city   sergeants    8026 

— ComnitsBloner    of    Oam*    and 

Inland    Fisheries     3318 

—'Wardens     3318 

— ^ga.me   warden    3323 

— policeman   for  watering   place, 

manufacturing    plant,    etc....480l> 
Not  to  be  interested  in  contract 

with  county    ^...8707 

When  to  act  in  place  ef  coroner. 8819 

—liability   for  default    S81> 

Not  to  act  as  grand  Juror 4868 

Exempt    from    Jury    service....   (985 
Impending  or  Intimidating,  pun- 
ishment     4S36   ' 

Ab.atement  of  nuisance  by 1618 

Animals  or  fowls,  burial  or  cre- 
mation of,  fee 1664 

Arrest  of  person  escaping  from 

quarantine     1689 

— of  person  disturbing  election..   196 
Assistance   to   inspector,   Bureau 

of  Animal  Industry   1889 

—to  Commissioner  of  Wrecks.. 3G98 
— to    Commissioner    of    Insurance 
examining      Into      origin       of 

llres    4186 

Attachments,   directed   to.. 6387.   6415 

—how  levied    (389.   6390 

— return     6391 

— bond  taken  by (394,  6395,  (397 

—  — penalty    If    Insufficient 6396. 

—levy   on    effects    In    hands    of  .    ', 

officer     !rtattfMk— 

Enforcing  laws  relating  to  "ySUlviiLf/ 
mobiles   an4   "lotor  jr*hl^g,-,^l«  ,^ 

iHs^p-eXg^  sssi-^f?!^.^;^^^ 

—forthcoming  "  .W^om^ifW^iyj^^U 

—  — not  to  be  taken  on  execution 
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•      Sec. 
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against    6524.   6626 

Civil     warrant     before     luBtlce, 

directed  to    ; 6020 

— aubpoenas  for  witnesses   6021 

—execution    6080,    6031 

— writ    of    possession    6029 

— penalty  for  failure  to  return.. 6033 
— llabilltv  for  money  collected.  .6034 

—  — evidence    6032 

Collection    of    delinquent    taxes.... 

by      242S 

— receipt,  account,  liability  for.. 2429 
Collection   of  taxes   by   garnish- 

ment      2444 

Distress  for  taxes 2439 

Distress  of  trespassing  animals. 3543 

— report   to  court    3543 

—sale     1 3544 

— restored   to   owner    3545. 

— surrender  to  resident  pur- 
chaser     3646 

Distress  for  rent   by 5523 

—levy    SE23 

Doers    on    whicli    tax    not    paid, 

duty  to  kill  2317 

—fee     2317 

— penalty    2317 

— payment   of   tax    to 2817 

Enforcement  of  decisions,  con- 
troversy   between    pilots    and 

masters    3637 

— fees     8637 

Execution  on  judgment  for  debt 

due  State  8513 

— levied  on  real  estate 2519 

Execution   for   fines  and  costs.. 2661 

•   — capias     2561 

— commission  on   8661 

— payment  of  proceeds  to  clerk.  .2563 

— penalty   for   default    2568 

Execution  against,  no  forth- 
coming bond  to  be  taken, 

€584,  6526 

Pee   book    3494 

Fees,    general    provisions    8487 

— on    execution    when    no    levy 

made  or  bond  taken   348S 

— payment    from    treasury 8504 

— in   criminal  cases    8606 

when  not  paid  from  treas- 
ury     8611 

allowance  to  in  lieu  of  fees. 8611 

—  — certificate   of  allowance, 

4961.  4962 

effect  of  failure  to  oresent 

.claim  In  time  196b 

— for  burylnsr  or  cremating  ani- 
mals or  fowls  1564 

— on  execution  for  fine  and  costs. 8662 

capias   8668 

— for  removing  poor  person  to 
place  of  settlement   2804 

— on  process  sent  from  other 
Jurisdiction    8S27 

— for  failing:  to  serve  process 
after  due  effort,  affidavit 8489 

— for  collecting  officer's  fee 
bills     8499 

— for  serving  process  of  State 
Corporation   Commission    8730 

—enforcement  of  decision,  con- 
troversies between  pilots  and 
masters     8637 

— for  enforcement  of  prohibition 

^l^lri- "" 


H^^  coroner's  Jury  and 


4818 


^S»W"^S?"^iti.(°l>  .J? '■'^serving 

pe^j^yifi^l'-^iieaftoW. ;  y^'}/: : : :  ntl 

noliuo9x«  no  a^Hsi  «d  o* 


CONSTABLE — Co*. 

—distress    for    3498 

— accounting    for    3i!<'i 

— commission    84S5 

— ^Judgment    against    for    failing 

to  account  for   34»<> 

Fee   book    3494 

Fines,    when    not    to    receive 2(S5 

Prosecution  Jor  violation  of 
fishing  laws,  selxure  of  for- 
feited property SSU,  Stl7 

Judgment  against  for  failure  to 
make  return  of  money  col- 
lected      28S5 

Levy   of  execution   on   judgment 

for  debt  due  State   8S19 

— venditioni    exponas    252T-2530 

— relurn     JSSl 

— Levy,    unreasonable   prohlblted.JkSI 

—  -removal  of  goods   2831 

-on  horses,  live  stock,  suste- 
nance of    28JI 

Liability  for  money  received  on 
claim  entrusted  to  for  collec- 
lectlon     t»S« 

Penalty  for  failure  to  deliver 
goods  to  sheriff  having  writ 
of  venditioni   exponas    252^ 

—  for  failure  to  make  return  of 
process    2835.   J82« 

of  money  collected  2IJ5 

--failing  to  execute  process  from 
State  Corporation  Commis- 
sion     S7J0 

- —  — failing  to  pay  collections 
to   clerk   of    3747 

— falling  to  execute  and  Mturn 
nrocess  for  coroner's  Jury  and 
witnesses    . .  .< 4808 

— failure  to  aerve  and  return 
notice   4041 

—  taking  Insufficient  bond  In  at- 
tacliment  proceeding  (395 

— tailing    to    serve    and    return 

mechanic's  lien  tw 

To  enforce  prohibition  law 4(SS 

— failure  as  misfeasance 4*55 

—fees    4455 

To  remove  advertisement  of  in- 
toxicating   liquor    from    public 

place,  sign  or  bill   board 4(09 

Process,   execution,   powers J'<2J 

— where   to  execute    J8J2 

— summoning    assistance    2822 

—  — penalty  for  failinK  to  a»- 
sist 2822 

— return  on   ttti 

—forfeiture   for   failure    ..2825.  281S 

— rule    kgalnst     28!5 

— motion  against  ttti 

— forfeiture  credited  on  Judg- 
ment    28!« 

— sent    from    other    Jurisdiction. 

fees  and  postage   2827 

return  of  by  mall ttit 

— for  witnesses  out  of  Jurisdic- 
tion, service  of     (JI' 

--directed  to  by  civil  Justice     ...J120 
Service  of  process  of  State  Cor- 
poration   Commission    '^" 

— fees  ' J7J1 

— payment  of  collection  to  clerk 

of     J74i 

Sprvico  of  notice  by  0041 

Serving    notices     of    mechanic's 

liens    «4}» 

Warrant  In  Interpleader  proceed- 
ings    before    Justice    directed 

to     (0J5 

To  execute  summons  taisaed  by 
Commissioner   of   Election —  18> 
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—fee    183 

To    serve    summons    to    correct 

returns  In  primary  election. ..  .240 
Orders     of     State     Live     Stock 
Sanitary   Board  executed   by..   91S 

— fee  918 

Removal    of    poor    to    place    of 

la«t    settlement    28(H 

— compensation    2804 

To    report    violations   of    law    to 

Commonwealth's  attorney   ....48S4 
Sale     of     automobile     on     Judg:- 

mrtnt  against  owner    2147 

— notice,  posting:  2147 

—of     fertilizer     condemned     for 

violation  of  law   llllS 

— fee    1118 

— of  Koods  levied  on    2832 

— notice  ■    2832 

— of  horses,  mules  and  oxen 2833 

— adjournment      2834 

— how  surplus  disposed  of 6168 

— of  personal  property  to  en- 
force lien    $44Si 

— of  real  estate  levied  on,  exe- 
cution on  Judgment  for  debt 
due    State    2519 

—  — notice    . . . .  ; 2520 

—  — how   sales   made   2521 

—  — terms,   bond  of  purchaser.  .2621 
purchase   money,   deed. 

2523.  2524 

venditioni    exponas 2527-2530 

— of  timber  found  adrift 1446 

Search    warrant   directed   to 4821 

— disposition    of   property 4822 

ExoGUtlon  of  search  warrant, 
violation  of  law  relating  to 
cruelty  to  animals   4567 

Vagrants,    how    dealt    with 880'J 

CONSTITUTION    OF    VIRGINIA 

Official  copy,  where  filed  and 
preserved, 

Va.    Const.,    Schedule,    {    23 

Ability  to  read  and  understand 
as  qualification  of  voter {    19 

Oath  to  support S  84 

Interpretation  so  as  not  to  con- 
flict with  federal  Constitution}  153 

Amendments,  how  made 312 

— Va.    Const.,   I    196 

— publication  of  proposed  amend- 
ment         306 

Constitutional  Convention,  how 
called    Va.  Const.,  9   197 

Ordinances  and  by-laws  not  to 
be   inconsistent  with    5 

Common  and  statute  1aw.s.  how 
long  In  force  Schedule    {  1 

— effect  of  ordinances  of  conven- 
tion     Schedule.   S   2 

— action!)  writs  and  causes  of 
action  to  continue. ..  .Schedule,  {  3 

— Jurisdiction  of  courts. Schedule   {  3 

— escheats,  fines  and  forfeitures. 

Schedule.  }    4 

—recognizances,  obligations.  &c., 
to   remain  binding  and  valid, 

Schedule,   i   5 

— Supreme    Court    of    Appeals, 

Schedule,   9   6 

^-county  courts   Schedule,  {   7 

^-clerks  of  courts     ...Schedule,    J    8 

— governor  and  State  officers. 

Schedule.  {   9 

—members  of  General  Assembly. 

Schedule,    jl    10 

— ^County  offlcers Schedule,   S    10 

—terms  of   other   offlcers. 

Schedule,   S    11 

—State   boards    Schedule,    i    12 


Sec. 
CONSTITUTION   OF   VIRGi.\I.\— Con. 

— charters .Schedule,  9  13 

— city  officers Schedule,  99  14.  15 

— vacancies   In   office.  .Schedule,  9    IG 

— bonds    Schedule,    9    17 

—qualifications   of   voters. 

Schedule,  9   18 
—extra    session    of   General    As- 

se.Tibly    Schedule,    9    19 

— powera,  duties,  &v.,  of  Gen- 
eral Assembly Schedule,  9  20 

— clerks  of  Senate  and  House  of 

Delegates     Schedule,     9     21 

— oath    to    support    Constitution. 

Schedule.    9    22 
— oflficlal  copy  of  Constitution, 

Schedule,  9  23 
— proclamation   of  Governor, 

Schedule,   9   24 
— when    Constitution   and   sched- 
ule  take  effect Schedule,   9   25 

CONSTITUTIONAL  CONVENTION 

■    How  called   Va.  Const.,  9   197 

CONSTRUCTION   OF   STATUTES 

Rules    for     5 

Absent    voters,    law    relating    to 

liberally    construed    220 

Primary     elections,     chapter     re- 
lating to  liberally  construed..   221 
CONSTRICTION     OF     TERMS 
See  also  "Worda  and  PhratteH" 

Acceptance    6694.    6752 

Action    1347,    6752 

Adulterated    food    1181 

Affirm,  affirmed,  cl.   6 6 

Agent    6066 

Agricultural  seed    113S 

Allen    4200 

"Any  malpractice  or  any  cor- 
rupt or  unprofessional  con- 
duct"      8424 

Ardent   spirits    4681 

Artificially  manufactured  ferti- 
lisers     1129 

Bank     6762 

Bearer     6762 

Bill    6752 

Bill    of    exchange    5688 

Blend    1182 

Board    of    Fisheries    3270 

Broker   26H 

Bucketinc      4714 

Bucket-shop     4714 

Bucket-shopping     4714 

Capital 2302.  3239 

Cattle,   neat    915 

Charge     3693 

Charter    8693 

ChattMs   Real,    cl.    10 B 

Chei'k     6747 

Chlropodv     1619 

Cider    Vinegar    1191 

City,  cl.  16    .* 5,  2792 

Code,  headlines  of  sections,  cl.  20.       5 

Collector     2450 

Colony     1066 

Commercial  fertilizer  or  ferti- 
lizer   material     1125 

Commercial     manures     112!' 

Commission    8270 

Commissioner    1962,    3270 

Commission    merchant     12ST 

Commodilies     4714 

Common   carrier    6795 

Concentrated  commercial  feeding 

stuffs    1288 

Company .8693 

Computation  of  time.  cl.  8 5 

Constructive    fees    8495 

Contract     4714 

Corporation    2822,    8698 
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CONSTRUCTION  OF  TBRMS — Coa. 

Corporation  court  cl.   17 B 

Council,  cl.   16,  6 6.   2953 

County     2822 

County    ro&ds    1982 

Creditors   6200 

Credits    • 2304 

Delinquent    child    190< 

Delivery    1347,  67B2 

Dentistry,    practice    of 1640« 

Dependent   child    190< 

Devise  In  cnneral  terms S240 

District  of  Columbia,   cl.  1 S 

Domestic     4200 

Drug     1662 

—adulterated     1663 

— misbranded    1664 

Duplicate     1304 

Election     221 

Electric   railway    220S 

Epileptic     1066 

Farm  produce   1257 

Feeble-minded    person    107.> 

Felony     4758 

Fidelity  company   4200 

Fine 2677 

Pish,    fishes,    flshins,    fisheries.  .3161 

Following,  cl.  14 5 

Food    1180,    1220 

— adulterated     1181 

— misbranded    1182 

Foreign    : 4200 

"For  lessee's  quiet  enjoyment".  .5181 

Fraternal    benefit    society 4273 

Free  from  encumbrances 6176 

FunRible  (roods    1347 

Further  assurances    617S 

Garage     .' 2150 

Oender.   ul.    13    6 

General    contractor    6426 

General    election     22t 

Goods    1347 

Gov  )rnor,   cl.    2 6 

Guaranty   company    4200 

Heirs     6152 

Heirs  of  his  body   6162 

Hereditaments,    cl.    10 6 

Highways     1962 

Holder    1214,    1347,    6762 

Home     4662 

Horse,    cl.    18    S 

Hospital     1066 

Hotel      158S 

Householder     6566 

Ice  cream,  varieties  of 1216 

In  general  6 

In  writing,  cl.  11 B 

Incorporated    communities    2973 

Indemnity  company   4200 

Indorsement    5762 

Industrial  sick  benefit  company.  4361 

In   good   faith    1347 

Inlet   3181 

In    negotiable   Instruments   whe(i 

ambiguous    ^ 6579 

Insane  person,  cl.  5    6,  1066 

Insoluble    phosphoric    acid 1130 

Instrument     6762 

Insurance    company    420n 

"I   promise  to  pay"   8679 

Issue   6162.  6.762 

Judgments     '6459 

Justice,    Justice     of    the     peace, 

cl.    2     6 

Keeper     > 4714 

Liaborlng   man    6666 

Land,  cl.  10   S 

Lawful   fence    3638 

Limitation   contingent    on    dying 

without   heirs  or  heirs  of  the 

body   5161 

Local  revenues   t4Sl 


CON8TRVCTION  OF  TBRMg— Cw. 

Lodge    system     4274 

Authority    to   three   or  more  u 

authority   to   majority,  cL  )..      S 

Manipulated    fertilizers    112) 

Medicine,   practice  of   l<2i 

Milk,    condensed    1215 

—evaporated     IJU 

— concentrated    1315 

— sweetened  condensed  121S 

- — condensed  skimmed   121> 

Misbranded IISI 

Misdemeanor     47SI 

Money    2JM 

Month,  cl.  7    5.  3111 

Neglected   child    !»•« 

Negotiable    receipt    12SS 

No  act  to  encumber  5177 

Non-negotlable    receipt    1I*S 

Non-resident     S2H.    3!« 

Notary,    notary   public'  cl.  i —      S 

Note    575: 

Number,  cl.   13 S 

Oath,   cl.   6 i 

Onicial  publications  of  cities  and 

towns  J5J 

Ofllcers  ■ lOJ 

Optometry,   practice  of   1<!4 

Order i:« 

Ordinances,   cl.    16    S 

Overseer,   overseers    2'" 

Owner     m7 

Party   »I 

Per  cent,   cl.    11    5 

Per  centum,  cl.  11 » 

Permanent    registration    rolls   or 

books     IM 

Person,  cl.  IS.  6, 

1188.    1214.     1347,    1665.   1773,  Uit, 

4582,  4714,  6752 

Person  primarily  liable  S^W 

Person     secondarily    liable 57U 

Personal   estate,    cl.    10 5 

Personal  representative,  cl.  4 —     S 

Pharmacy     IW' 

Pound   net    '''* 

Practice   of  dentistry    1*W 

Practice   of  medicine    IW 

Practice  of  optometry    IM) 

Preceding,   cl.    14 > 

Primary     !•' 

Promissory   note    57W 

Public  laundry  1"J 

Public    place     W» 

Public  roads    »« 

Public  service  corporation .  3693.  3'" 

Public    utility     4M; 

Public   washhovso    1»" 

Puzllistlc  encounter   **^ 

Purchaser     1347,  5JW 

Qtjiet    possession     51'» 

Railroad,  cl.  19 5.  SS81, 41«'' 

Railroad   company    '"' 

Railway,   cl.    19    A 

Rate    »'| 

Real  estate,  cl.  10 » 

Reasonable    time     5''I 

Receipt    1"' 

Regulation     '»» 

Representative   form   of  govern-  ,. 

ment     «'• 

Revenue  of  the  State "'J" 

Right  to  convey    "'J 

Road    IJtt  4751 

Real.    cl.     12 • 

Second  offense    Jj~ 

Sectarian   societv    "y 

Securities    jj^ 

Recurltv  coranany    "•? 

Service 4M» 

Soft  drinka     •• <«* 
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GONSTRVCTION  OF  TERMS — Cob. 

Soluble    phosphoric    acid 1130 

Special   elections    141 

autc  cl.  1  5 

•    Stationery    .:•. S9» 

Snb-contractor     642)> 

Sunday,  cl.  » 5,  457:t 

Swear,  sworn,  cl.   6   K 

Tenements,    cl.    10 5 

That  he  will  leave  the  premises 

In    good    repair    B179,    51S0 

That  he  will  not  asslen  without 

leave    B17l» 

That  he  will  warrant  generally.  .6171 
That  he  will  warrant  specially.  .S172 

The    commission    3fi93 

"The    lessor    may    re-enter    for 

default"     5182 

"The    said — covenants"     5170 

Tidewater   Vlrtcinla    3162 

Timber   dealers    1448 

To   pay   the   rent    5178,   51«« 

To  pay  the  taxes  5178 

To   purchase    1347 

Town,   cl.    16 5,   77<»2 

Transient  guest 1586 

Transmission  company 3693,  3881 

Transportation    company.  .3693,    3881 

Trustees    690 

Underwriters'  agency    4313 

United  States,  cl.  1 S 

Unreasonable    time    6754 

Value    1347.   S75t 

Warehouseman     1347 

Water   Rupply    178* 

Waterworks    1785 

Will     6226 

With   general  warranty   6173 

With  special  warranty   517.T 

Works  of  art  683 

Written,  cl.  11    6.  6758 

Writing  6752 

Year,    cl.    7 5 

CONSTRUCTTVE    FBBS 
See  "Fee*" 
Defined,    prohibited    3496 

CONSUL 

Acknowledgments  before   5206 

CONSUL   GENERAL 

Acknowledgments  before    B20R 

Depositions    before  ' 6226 

CONSUMPTION 

See  "rnberculo^to" 

CONTAGIOUS  DISEASES 

Publication    of   list   of  by   board 

of    health    1488 

Study    of    1491 

LAcal    boards    of    health,    duties. 

1493,   1497 

Vaccination    1493 

Quarantine 1493,  1497.  1690 

Report  of   1497 

Disinfection   1600 

Infected  person,  places  excluded 

from,  penalty    1603 

— ROing   from   place   to   place   In 

State,  penalty  1604 

Penalty  for  violating  quarantine 
or   vaccination    regulationa. .  ..1695 

Report  of  by  physician    1615 

Removing   person   Infected   with, 

•xpinse    1519 

Schools,    persons   suffering    from 

excluded    162» 

Convict   with,   quarantine    1643 

Person  ■«  11  h,  employment  In  pub- 
lic   laundry    1645 

Hospitals    for    1567 

— removal  to  1569 

— location     .,,,,,,,,,.,,.,,,..•■ 1660 
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CONTAOIOVS  DISEASES— Cob. 

Notification    of   to    registrars    of 

vital   statistics    1677 

R"gulations    by    supervisors 2743 

Vessel  with  on  board,  quarantine 

of     3645 

CONTEMPT    OF    COURT 

General  Assembly  may  regulate 
power     of    courts     to     punish 

for    Va.    Const.,   }    63 

State  Corporation  Commission 
may  punish  for, 

Va.  Const.,  cl.  c,  I  166 
Disobeying   order   in    proceeding 
for  disposition  of  dependent  or 

neglected  child    1915 

Removing  or  concealing  delin- 
quent or  dependent  child,  or 
interfering      with       probation 

officer     1916 

Husband  or  parent  violating 
order  of  court  to  support  wife 

or     child     1938 

Remission  of  line  for SS.".? 

—by   Governor    2569 

Failing    to    assist    officer 2822 

Jurisdiction  of  city  and  town 
councils     to     enforce     penalty 

for     2952 

Power  of  civil  justice  to  punish 

for     3117 

— punishment    3117 

— appeals    3117 

By  attorney  at  law    3426 

Fees   to   olTicers   in    proceeds   tor. 

not  paid  from  treasury 3614 

.    Before    State    Corporation    Com- 
mission,   procedure 3726,    3728 

^wrlt  of   error    .3728 

Summary   punishment    by   courts 

and    judges    4621 

—limitation   of   penalty    4524 

—Jury  trial    4624 

Punishment  by  Justice   4522 

— appeal    from    sentence    4523 

— bond,    certificate,    order    4523 

Violation  of  injunction  In  suit 
to   abate   nuisance   under   pro 

hibitlon    law    4630 

Person  of  intemperate  habits  or 
.iddicted  to  use  of  narcotic 
drugs  refusing  to  disclose 
from  whom  ardent  spirits  were 

received     4640 

Witness  in  prosecution  tor  un- 
lawful    gaming     refusing     to 

testify     4780 

Judge,  ball  commissioner,  or 
Justice  falling  to  certify  exami- 
nation    and     recognisance     to 

clerk  of  court 4847 

Writ  of  error  In  proceedings  for.  4932 
Proceeding     to     impose     fine     on 
Juror,    witness    or    other    per- 
son     "86 

Fiduciary  failing  to  file  inven- 
tory      5403 

— failing  to  exhibit  accounts. 

5408.  6410 

Waste   committed   pending   suit. 5611 
Order  In    mandamus   or   prohibi- 
tion proceedings  enforced  by.. 6840 
Insufficient    answer,    process    of. 6137 
Vacation   proceedings  to  punish. 6309 

CONTESTED   ELBMTTION 
See  '•Eieetlons" 

CONTINGENT  ESTATE 

Suit  to  sell,  on  bill  filed  by  life 
tenant    5161 
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COMTINGENT  BXPBNSBS 

Accounts  payable  from  to  be 
certified  and  approved  by 
head  of  department  or  office..   SSa 

CONTISTGENT    REiMAINDER 

Sale  of  on  bill  by  life  tenant 
against    remainderman    6161 

Not  to  fall  for  want  of  par- 
ticular  estate    6163 

Not  to  be  defeated  by  alienation 
of  particular  estate  or  mer- 
ger     5164 

Not  prejudiced  by  default  or 
surrender  of  life   tenant 6443 

Attachment  on    6389 

COIVTISIUAWCK 

When  member  of  General  As- 
sembly   is    counsel    In    suit 298 

When  Indictment  or  present- 
ment is  amended    487S-4878 

When   warrant  for  misdemeanor 
amended    or    new    warVant    Is- . 
sued      49gj 

Motion  for,  when  not  deemed 
part   of   trial    4894 

Failure  to  enter  not  to  cause 
discontinuance    4990 

Of  causes  on  court  docket  with- 
out   order    for    6972 

Of  case  at  rules,  because  no 
clerk  to  take  rules 6076 

When  action  or  suit  revived  In 
name  of  new  party    6168 

COWTHACTS 

I>aw      Impairingr      obllKatlon      of 

prohibited    Va.  Const.,  i  68 

Effect  on  of  repeal  of  validating 

la^» 8 

rjecordation.  payment  of  tax 2403 

— book  recorded  In 3398 

Under  which  railroad  operated, 
flllng    with    State    Corporation 

Commission    3993 

Fraudulent    sale   of,    scheme    for, 

etc.,     punishment     4466 

Rights  of  third  party  In  con- 
veyance,    Ac,     made     tor     his 

benefit      6143 

Written    evidence   required    for.. 6661 

Seals     6662 

Joint,  compromise'  of   .'jTSS.  5764 

— ri^ht  of  contribution  not  af- 
fected    6766 

Part     performance     extinguished 

when    ,576.5 

As.ilgnment,  remedies  of  as- 
signee      5767-5770 

By  or  with  piirtlcnlar  elamie*  of  partlen 

Of  public  officers,  validity  of 293 

By  Superintendent  of  Public 
Printing,  to  provide  for  addi- 
tional  copies   of   reports 393 

— printing  Supreme  Court  re- 
ports         894 

By  superintendent  of  grounds 
and  public  buildings,  for  water 

for   Capitol,  &c 406 

— for  fuel   408 

By  State  Geological  Commission 
sale    or    lease    of    gas,     oil     or 

mineral    lands    631 

With  State  as  dlsquallflcation  of 

member    of    Art    Commission..   684 
Officers    and    teachers    not    to    be 
interested   in    school    contracts, 

682,   683 
— recovery    of    amount    paid....   683 

Ry   school   teachers    690 

By  State  student,  Virginia  Nor- 
mal and  Industrial  Institute..   954 


CONTRACTS — Cob.  ^*' 

With  State  Institutions,  who  for- 
bidden to  make   ., jjv 

W'ith  insane  hospitals,  officers, 
directors  and  employers  not  to 
be  Interested  In   ic;« 

With  Board  of  Drafnage  Com- 
missioners for  construction, 

_  ,  „  1761-1763.  ITTS 

Between  Board  of  Drainage  Co>n- 
ralssloners  and  railroad  com- 
pany for  assessment  of  bene- 
fits       i7« 

With  female  employees  to  work 
more  than  ten  hours  a  dav, 
void    .".igos 

With  counties,  officers  not  to  be 
Interested    In    j;o: 

With  city  or  town.  Interest  of 
officer  In  prohibited  J*ov 

By  county  or  school  board  for 
purchase  of  real  estate  I7M 

Of  supervisors    2731 

By  city  or  town,  sewerasre  or 
water  purification   30(1 

By  city  with  purchaser  of  bonds 
for    water    supply.   &c Mn 

By  attorney  for  fees Ut' 

By  State  Corporation  Commis- 
sion for  transportation  of  con- 
victs,  insane   persons,   etc 373< 

By  common  carrier,  Ac.  for 
exemption  from  liability  for 
negligence    3926,  3929,  JM' 

By  railroad,  renting  tonnage  of 
freight    trains,    prohibited.  ....403J 

Between  telephone  companies, 
.submitted  to  State  Corporation 
Commission    4055 

By  public  utility  company  for 
right  of  way    406J 

Insurance  company,  guaranty 
company,  etc,  not  to  make  be'-, 
f"re  obtaining  license  or  cer- 
tificate     mz 

By  telegraph  or  telephone  com- 
pany for  right  of  way  4M> 

By  fraternal  benefit  societies, 
merger  or   transfer    ti» 

Of  Are  insurance  companies  10 
fix  pay  of  agents,  prohibited.. 431! 

With  company  condemning  land, 
as   covenant   running  with 4SM 

With  State  Institution,  public 
trust,  etc..  Interest  of  officer  in. 
penalty     47*4 

Of  married  woman,  power  to 
make    UU 

— liability  of  husband  on S!» 

— disposing   of   contingent   rlglit 

of   dower    5135 

Relating  to  partlevlar  ■■fcJeHi 

For  public  printing   JS! 

— how  awarded    JS2 

— where   recorded    3S1 

— who    disqualified    Ui 

For  paper,  how  awarded  '*' 

— where  r-jcorded    SSJ 

— who  disqualified    S^ 

For   sale  of   unbrandtd   and  im 
registered    lertlllser.    lllecul    .lUi 

Exonerating  seller  or  mansfa'; 
turer  of  fertilizer  from 
liability,   Invalid    HW 

For  keeping  ferry  across  Curoto- 
man    river    105! 

For  road  maintenance, 

2028-2031.  2034-JOS' 

•"or  Improvement  of  road  with 
State  aid   SIO! 

'or  improvement  of  road  with 
proceeds  of  bond   Issue   S'^*' 
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CONTRACTS — Con. 

— bond  of  contractor 2120 

— ;>ayment8   on    2120 

Reserving    title,    book    recorded 

•n   3393 

*Vlth    refernuce    to    real    estate, 

recordation   of   3393 

To      install     general     index     in 

<:lerk's   office    3396 

For    clearing    obstructions    from 

water    courses    3575 

Against  negligence,  by  telegraph 

or  telephone  company. . .  .4050,  4051 
To    lay    water   pipe    lines    along 
road     on     turnpike,      between 
flupervlsors,      water      company 

and   turnpike  company 4060 

To  form  company  to  carry  on 
business  as  bank  of  circula- 
tion, void 4150,  4151 

Of  insurance,  by  foreign  com- 
panies, through  regularly  con- 
stituted  agents 4222,    4223 

— to  be  expressed  in  policy. 4222,  4223 
For  sale  of  stock,  promotion   of 

Insurance    company    4237 

Reinsuring  or  transferring  risks 
of  co-operative  life  insurance 
company  or  casualty  com- 
pany   4266 

For  purchase  of  commodities  on 

margin    4714-4718 

Reserving  title  to  chattels,  re- 
cordation   of    6189 

— how   enforced    5190 

— when  and  how  lien   released.  .5191 
— penalty  for  failing  to  release. 5191 
for  failing  to  state  to  land- 
lord amount  due   5191 

For  sale  of  goods,  possession  re- 
maining with  seller,  void  as  to 

creditors  and  purchasers 5192 

— valid  when  recorded 5}9.')-5196 

For  real  estate  or  goods  and 
chattels  In  conslderatipn  of 
marriage,  void  as  to  creditors 

and    purchasers    6192 

— valid  when  recorded 5193-5196 

To  convey  real  estate,  when  per- 
sonal representative  to  exe- 
cute   deed     6378 

For  sale  of  land,  defense  to 
vendee    In   action   of  ejectment 

by   vendor    5471 

For  usury,  illegal    5652 

Gaming.    Illegal 5.'i58 

— recovery    of    losses 5559,    6560 

For  sale  of  real   estate,   writing 

required    5561 

Reserving  title  to  chattels,  Judg- 
ment Ip  action  of  detinue  on.. 5801 
Kxempting  railroad  from  liability 
for    death    or    injury    of    em- 
ployee, void ' 6794 

For  printing  records  on  appeal.. 6360 

Actioiu  OB 

Judgment  for  defendant  on  v«r-' 

diet  for  plaintiff  for  less  than 

twenty  dollars   3624 

By  forelirn  corporation,  when  not 

allowed  to  recover  on   3848 

Bv  one  not  a  party  thereto 5143 

Joint,  Judgment  or  decree  on, 
effect  of  death  of  Joint  debtor 

or  creditor   5160 

By  or  against  personal  rep- 
resentative   on    contract    with 

decedent    5384 

Debt  or  assumpsit  on 5759.  6760 

— when  promisee  dead  at  time 
of   making  — 5761 


Sec. 
CONTRACTS — Con. 

— against  personal  representa- 
tive  of  Joint  obligor    5762 

By  assignees    5767-577u 

Guarantor,  surety,  &c.,  requiring 
creditor   to   sue    ..5774 

— effect  of  failure  to  sue 5775 

Limitation    of     5S10 

— new   promise    5812 

—  — ^by  personal  representative 
or  Joint   contractor    5«13 

effect  of  will  charging  es- 
tate with  payment  of  debts... 581 4 

— made  and  to  be  performed  In 
another    State    or    country ... .6825 

Breach,  Jurisdiction  of  Justice  of 
claims  for  6015 

Assumpsit  on,  pleas  in  bar  and 
inquiry  of  damages  on.  when 
not  allowed  6133 

Plea  of  failure  of  consideration. 61 4I> 

— proceedings    on' 6145-61  Sc 

Jiidgment     on.    Interest     6259 

Judgment  against  less  than  all 
defendants     6263 

— Joint    contracts,    procedure. ..  .62fi5 
CONTRIBUTION 

Compromise  with  Joint  debtor 
not   to  affect   5766 

Among  wrongdoers,  when  en- 
forced      5779 

CONTRIBUTORY     NBGLIGBNCK 

Of  miner  In  action  against  mine 
operator  for  death  or  injury..  1872 

Action  against  railroad  for  in- 
Jury  at   crossing    3959 

In  action  for  death  or  Injury  of 
railroad  employee  when  signal 
of  overhead  bridge,  tunnel, 
etc..    not    provided    3970 

In  action  for  death  or  Injury 
of  employee  of  Intrastate  rail- 
road   , 5792 

Defense  of  stated  In  writing.  . .  .6092 

CONVERSION 

By  warehouseman  1299 

Of  marked   timber,   penalty 144  7 

CONVEYANCES 

See   "AiwiKnmcnta*'t   »De«ds" 

For  benefit  of  religious  congre- 
gation,  when   valid    38 

Of  county  property  by  supt-r- 
visors     2723 

Land  to  pass  by  deed  or  will, 

5141,    6147 

Tortious,  effect  of   5148 

Rule  in  Shelley's  case  abolish- 
ed     5152 

Transferring  estates  to  uses, 
effect    5156 

— deed  of  release  effectual  with- 
out   lease    5156 

Deed  to  convey  grantor's  In- 
terest      6i63 

— buildings,  privileges  and  ap- 
purtenances      5168 

Deeds   good    between    parties. ..  .5169 

Vendor's  lien  void  unless  ex- 
pressed   in    5183 

In    fraud  of  creditors 5184-5202 

Signed  by  husband  and  wife, 
effect  on   rights  of   wife 5211 

Of  estate  of  married  woman  by 
attorney   In   fact   6215 

Description  of  property  In  from 
plat     , 5217 

Subsequent  to  will,  effect 5235 

Of  dower  of  wife  of  insane  or 
Infant    husband     5334 

— how  proceeds  secured  to  wife.  .5346 
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CONVEYANCES — Coa. 

Of    real    estate    devised    to    be 

sold   6393 

Of  rent,  wbat  powers  pass 6514 

— attornment    not    necessary 6614 

remainder  or  reversion 6614 

Voluntary,  suit  to  avoid,  limi- 
tation  on    68<0 

By  defendant  in  capias  proceed- 
ings  (426 

Of     real     estate     of     execution 

debtor    by    oflVcer    6608 

Of  real  estate  set  apart  as  home- 
stead     6S3S 

CONVICTS 

See  "Coavlct  Line  Board  i" 
•<Pealteatlar7''t  '<State  Coavlct 
Road  Force" 

Disquallflcation    as    voters 82 

— Va.  Const.,  i  23    • 

Employment    of    2073,    6009 

— by  convict  lime  board 1267 

— on  roads,  procedure  of  coun- 
ties to  obtain    1971.   1972 

— on  State   convict  road   force.. 207 3 

— in    penitentiary    : 2073 

— in    quarries    2073 

— at  State  farm   2073 

— In  repairs,  &c.,  to  property  of 

penitentiary    4993 

^-on       public       buildingrs       and 

grrounds 6014 

— at    Hollywood    and    Oakwood 

cemeteries    6016 

— tasking,       compensation       for 

work  In  excess  of  tasic &.04S 

Quarantine    of    1643 

Tubercular,  examination  of,  re- 
port     1646 

— segregation    1647 

Claims  of  against  State,  limi- 
tation on    2683 

Record  of  Icept  by  Jailer 2860 

Deduction  for  eood  behavior. ..  .2860 

Register,  violation  of   rules 2861 

Contracts  by  State  Corpora- 
tion Commission  for  transpor- 
tation   of    8738 

— routes   for    8739 

— payment    8740 

Importing   Into   State,    penalty.  .4709 
Person    convicted    of   perjury   or 

felony  competent  to  testify. .  .4779 
Disposition    of   body   when   elec- 
trocuted      494C 

Transportation  to  penitentiary.  .4948 

— when    sentenced    to   death 4942 

Conflnement    la    penitentiary 4994 

Prisoners     sentenced     In     United 

States   courts    4994 

— pay    for   support   of    4994 

Record  of  conviction   4997 

Register  of    4997 

Committee,      control      of      estate. 

etc. 4998-6004 

— trust  company  as    4148 

— malnt,-»nance   of   family,   wife'* 

portlbn     6000 

— dellvpry    of    estate    to    convict 

on    discharge    6002 

— when     and     how     real     estate 

sold    or  encumbered    6004 

— Judgment  against   6407 

— service  of  process  on  In  divorce 

suit    6042 

— revival     of     action     for     and 

against    6168-6170 

— party  to  proceeding  to  substi- 
tute trustee   6299 

— Jurisdiction  of  clerks  of  courts 
to  appoint   Va.   Const.,   {   101 


See. 
CONVICTS — Coa. 

Transportation,    expenses   of Mti 

Treatment   of  on  arrival 5H( 

Disposition   of  clothing 50«t 

Subscribing    rules     iW! 

Insane,   disposition   of    6S(7 

Separation   of   male  and  female. 6t08 

Shaving  males   godg 

Uniform     Bgu 

Infbnt  of  convict  mother (Ms 

lAbor  of,  instruction  in  me- 
chanical  art    SIM 

Social      Intercourse,      regulation 

of     tm* 

Diet  of 5»ii 

— change    of    5»ii 

Hours   of   labor,   regulation  of.  .StU 

Privileges  of  sick   sou 

Hospital    steward    SOU 

Rules  and   regulations  for SOIS 

— punishment   for  violation  of..C(ll( 

Record  of  conduct S017 

— submission  to  Qovernor  SOIS 

Allowance   for  good   conduct S017 

Register  pf  offenses  6»li 

When    term    of    conflaement   to 

begin   S01» 

Laws  as  to  punishing  and  re- 
warding to  be  posted  in  ceU».S»2» 

Discbarge,  allowance  on Stil 

— certificate   of    tran8porUtion..SI21 

— clothing    SMI 

— when  term  expires  on  Sundav 

or    holiday    silt 

Visitors,  not  to  converse  wlth..SUS 

— regulat  ions   for    6911 

In    hospital,  reports   on    SU4 

Guard  for SM* 

— ^when     employed     outside    of 

penitentiary    S041 

Bs:ape    504$ 

Eiicaped,  reward  for SII3 

—how  paid   Mn 

— who  entitled   to    SU4 

Crimes  by  ". .SO49-S0S2 

— what       offenses       amount      to 

felony   6049,  5051 

conspiracy   SM 

— punishment 60S1,  S06J 

— proceedings   on    '053-505S 

Previous  sentence,  proceeding* 
to  Impose  additional  punish- 
ment   for    S0S4 

Pardon   of    5M> 

— power  of  Governor, 

Va.    Const,   I   7: 
Commutation      of      death      sen- 
tence     IH> 

— power  of  Qovernor.  .Va.  Const.,  S  'J 
— order    for    receiving    in    peni- 
tentiary     SOW 

Divorce  suit  against,  how  pro- 
cess  served    tMt 

— guardian  ad  litem »41 

CONVICT    I,IME    BOARD 

Creation,   members    IK* 

Employment   of  convicts IKT 

Machinery,   Ac,   purchase  of IW 

Sales  of  lime.    marl.   &c IK* 

— transportation,    tags ItM 

Establishment   of   plants ltt> 

Accounts     ino 

Moneys,    deposit    and    checklnr 

of    KTl 

Reports  to  Oovernor  and  Audi- 
tor    mi  • 

CONVICT   ROAD   rORCB 

See  '<Stat»  Coavtet  Road  Vmnt» 

roow 

Hunting  for  on  land  of  another.. tUt 
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CO-OPERATIVE  ASSOCIATIONS 

Incorporstion    or     ..  .t8S5 

Purposes    3855 

Provisions  applicable  to   3SS6 

Certiflcate  ot  incorporation,  what 
to   contain    4202 

COPARCENERS 

Apportionment    of    taxes     when 

property  partitioned 2449 

Partition     6J79 

— voluntary,  necessity  ft>r  deed.. 6141 

— homestead   exemption   6S34 

Action  of  ejectment  between. ..  .6,4(5 
Liability   for   waste    6607 

COPIES 

Ofncial    copy   of   Constitution, 

Va.   Const..  Schedule,   i   ii 

Of  registration  booKs,  when 
made    91,   lOii 

Of  list  of  paid  poll  taxes  posted.   109 

— copies  retained  by  clerk  of  the 
court     !•!» 

Of    list    of    paid    poll    taxes    de 
livvred    by    clerk    of    court   to 
Judge  ot  election Ill 

— delivered  by  clerk  of  court  to 
Auditor    of   Public    Accounts..  Ill 

Of  candidate's  statement  of  ex- 
penses, when  furnished   266 

Of  actb  and  records  of  General 
Assembly,  clerk  to  furnish 307 

— aa    evidence    S07 

Of"  records  by  Secretary  of  the 
Commonwealth     S44 

Of  Supreme  Court  reports,  dis- 
tribution   ot    S«7 

Of  State  publications  furnished 
to  colleges    356 

Fees  charged  by  Lfbrary  Board 
for     850 

Of  publications  ot  cities  and 
towns  furnished  to  .State 
Ubrary   J6J 

— penalty   for   failure    355 

Of  publications  of  Institutions  of 
learning  to  be  furnished  to 
State   Library    354 

— penalty  for  failure  355 

or      bills,     calendars,     &c.,     fur- 
..nlshed    by    Superintendent    of 
Public  Printing  389 

— fees  and  costs  for  390 

— persons  to  whom  not  ap- 
plicable        392 

Of  reports  of  department  chietn.   30i 

Of  reports  of  State  Corporation 
Commission    393 

Ot  report  of  Superintendent  of 
Public    Instruction    393 

Of  unsigned  land  grants  fur- 
nished by  register  of  land 
office  <17 

— effect  as  evidence   417 

Of  surveyor's  statement  and  en- 
d(>rsem<-nt  whtn  land  war- 
rant lurkted  on  land  In  posses- 
Mlon  of  aLOthrr    428 

Of  plat  and  certiflcate  of  sur- 
vey on  land  warrant  flled  in 
clerk's   office    443 

— surveyor   may  take   copies....    443 

Of  caveat,  delivery  of  to  clerk..   446 

— recordation  of 446 

Of  Judgment  in  caveat  proceed- 
ing delivered  to  land  office, 

448,  450 

Of  order  transferring  school 
funds  to  depository   733 

Of  charges  against  orchard  In- 
spector        903 

or  record   ot  birth   or  death 1680 


COPIES— Coa.  '■ 

Of  proceedings  to  revoke  license 
or  dentist    ijio 

Of  maps  of  coal  mines 1888,    1839 

Of  assesKment  of  land,  disposi- 
tion   of    2247 

Of  land  book    '*.*.'.'.'.  *  V.  2299 

— disposition    of .' . .         2342 

Of  personal  property  book. .'..'.  .2340 

— disposition    of    23{" 

Of  statement  of  delinquent 
treasurers    m^ 

Of  ntjtice  of  proceeding  against 
delinquent   treasurers    2432 

Of  order  of  court  apportioning 
taxes  on  property  partitioned.  .2449 

Of  order  declaring  forfeiture  of 
land  for  failure  fo  enter  m 
land  books 2453 

Of  petltloi.  to  ascertain  delliil 
quent  taxes  due  on  real  es- 
tate       2466 

Of  list  of  delinquent  real'eLl 
tate     2460 

Of     order     redeeming     part    "of' 
land    2493 

Of  order  apportioning' '  city 
taxes    20)4 

Of  application  to  purchase  "de- 
llnque'nt  land    ^495 

Oi  return  on  execution  for  flnes' 
in  clerk's  report  to  Auditor, 

n#   ■  .1      .         ^  '6.64,  2666 

Of  records  in  office  of  .\udltor. 
Second  Auditor,  Treasurer,  as 
evidence    <mg 

Of  list   of  applications   for  pen-' 
slons     _  _      2656 

Ot  order   allowing   or  "disallow-' 
Ing  pension    jesg 

Of  notice  of  petition  for  forma- 
tion or  division  of  countv, 

2675,   2676,  2679 

— affidavit,  certificate 2676.  2679 

— polls    2079 

Of  entries  of  land,  furnished  to 
surveyors    jgsi 

Of  bonds   of  ofHcers   '.'.!!    2700 

—order  of  court  on    ! !  2700 

Of  complaint  served  on  officer 
In   proceeding  for  removal J706 

Of  orders  and  allowances  by 
court,  furnished  to  auper- 
▼'■O"     2768 

Ot  records  of  board  of  super- 
visors, furnished   by  clerk 2771 

Of  order  requiring  new  bond, 
service   on    treasurer    2777 

Of  order' declaring  town  to  have 
population  of  Ave  thousand  or 
more,  certified  to  Secretary  of 
the    Commonwealth    2975 

Of  bond   of  oyster  inspector 8219 

Of  law  as  to  lists  of  renters  of 
oyster  planting  grounds 3271 

Of  order  as  to  disposition  of 
proceeds  of  forfeitures  under 
oyster  law   3275 

Of  records  in  office  of  clerk  ot 
the  court,  how  obtained 8388 

Ot  luw  as  to  wrecks,  posted 3611 

Of  report  of  harbor  commis- 
sioners      3577 

By  clerk.  State  Corporation  Com- 
mission, effect  as  evidence. .. .3703 

Of  power  of  attorney.  Secretary 
or  Commonwealth  as  agent  of 
foreign  corporation   384b 

—effect  48  evidence   8845 

Of  reccirds  of  Bureau  of  Insur- 
ance, as  evidence   4175 
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COPIES— Con. 

Of  charter  of  forpiKti  Insurance 
company  or  guaranty  com- 
pany, etc..  filed  with  Commis- 
sioner of  Insurance   4208 

From  records  of  marriages, 
births  and  deaths,  false  en- 
tries  In    4491 

— glvlne  false   Information   for.. 4492 

Of   recognizance,  as   evidence 4978 

Of  marrlasf  register,  as  evi- 
dence     "5098 

— furnished    to    Bureau    of    Vital 

Statistics     5096 

Rpcordfrtion  of  vheg  original  In- 
strument  lost    6212 

Of  will  proved  without  the  State, 

probate   of    S251 

Of   wills,    recordation    of 5262 

Of  Justices'  record  book  as  evi- 
dence   . . , 6032 

Of   certain  deeds,   as   evidence. .  .S195 

Of   records,   as  evidence    6197 

— use   of  in   different  suits 6199 

Of   writing,    us©  of    In    different 

suit    6199 

Of  deeds,  wills,  etc.,  use  of  in 
evidence      when      original     or 

record   of  destroyed    6241 

Of    record,    for   appeal (i339-6342 

— from  State  Corporation  Com- 
mission      6354 

Of  order  staying  execution,  ser- 
vice of   649S 

COPPERAS 

Sale    of    16S1 

CORD 

Standard  measure   1470 

CORN 

In    ear.    bushel,    standard 1470 

Shelled,    bushel,   standard    1470 

COKN    HOUSB 

Burning,    punishment    44s/ 

CORN  IWRAI. 

Inspection    of,   see   "lamprvtom" 
CORONER 

Notice   of  death   to   by  registrar 

of  vital  statistics   )r.«R 

Certificate,    what   to    contain 1568 

Permission  of.  when  necessary 
before  embalming  dead  body.. 1727 

Appointment   «8J5 

When   to  act  in  place   of  sheriff" 

or  sergeant   28J7 

—liability  when  so  acting. .!.! '.2si>. 

Bond  ; •SIS 

ConstaSle,  when  to  act  iii'piaoe" 

of     ***819 

Execution  on  Judgment  for  debt' 

?"e  State   26I8 

—levied  on  real  estate J519 

Execution   on   Judgment   for  debt 

due  ,<«tate   2519 

— venditioni    exponas    2B27-?SS0 

— ';<'t'"-n     2B31 

bale,  real  estate  levied  on,  exe- 
cution on  Judgment  for  debt 
due   State    ?S19 

— "ot'co    • 2520 

,  — how  sale    made    2521 

— terms,    bond    of   purchaser. ..  .2522 
— purchase    money,    deed.. 252.1.    2Ti9t 

-venditioni   exponas    2527-2530 

Failure  to  deliver  goods  to 
sheriff  having  writ  of  ven- 
ditioni   exponas,    penalty 2528 

Fee.s.  general  provisions 34S7 

— foe  book    J494 

—  nayment   from  treasury   ....'.'.".3504 
—-in   criminal    cases 8608.    S509 


CORONER — Con. 

—  — eertiflcate   of  allowance. 

4961.  49C: 

—  — effect   of  fal'ure  to  prewnt 
claim   in  tiitie    4SI5 

Assistance    to    CommisHiOner   nf 
,   Insurance     In     examining    Into 

origin  of  fires  ..i 4184 

Uaklng  false  entry  in  record  u! 
marriages,    births    and   deatlis. 

punishment    4M1 

Service  of  process  by   in  divorce 

suit     ;o4: 

Execution      against,      no     fortn- 
comlng    bond    taken. ..  .6S24.   (5^ 
InVKStn 

Inquests    by     4M! 

Warrant      4SM 

Summons   to   witnesses    ...        .4S«7 
Execution   of  warrant  ana  sum- 
mons   4!M 

Jury,    oath 4S«S 

— pay  of  4?ll 

Taking  evidence   4*1' 

Compelling  witnesses  to  attend    48H 

Inquisition,  form  of   4811 

Return    of    Inquisition   and   evi- 
dence   to    court    48!! 

Recognizance  of  witnesses 4815 

Warrant  for  arrest  of  accused.. 481.' 

Burial    of   body,    costs    4814 

Costs,  how  paid   4814.  4815 

Attendance  of  physician.  pay...4SI.' 
Failure  to  perform  duty,  penalty. 4«1' 

.Tnstice  may  act.  when 481* 

Holding  on  Sunday   4«ii 

Fees     of     coroner,     sheriff    and 

constable    4815 

CORPUR.%1.   PI^NISHMENT 

Of  child  under  16  years  of  age. 

convicted    of    misdemeanor 1924 

CORPORATION  « 

See  also  "State  Corporatloa  Coai- 
ntstrion"!  "Public  Servlee  r«r^ 
poratlona"!  oPnblle  1'flHtr 
Companleai"  for  matters  relat- 
ing to  particular  corporations, 
see  the  respective  titles 
Churches  and  religious  denomi- 
nations not  to  be  Incorporated. 

Va.  Const,  i  S? 
Private,  special  acts  as  to  prlTl- 
leges,  Ac,  prohibited. 

Va.  Const.  5  W 
Exemption     from     operation    of 
general  act  of  legislature  pro- 

hiblted Va.  Const,  i  «• 

Streets,  consent  to  use  of  by. 

Va.   Const-   ?    i:» 

nennltlon V«.  Const.  J  15J 

Constitution  interpreted  so  as 
not    to    conflict    with    Federsl 

Constitution    Va.  Const.  }  15. 

Police  power  over.  .Va.  Const,  i  >'' 
Taking    property    and    franchl.'O 
of  In  eminent  domain  proceed- 

iOKS    Va.  Const,  i  Ui 

Control'  over  common  carriers 
and     public     service     corpora- 

tlons   Va.  Const-  I  J" 

Trusts   Va.  Con«t.  5  1" 

Lending  of  credit  to  or  WB- 
scrlbing  to  stock  of  by  State, 
county,  city.   town.  prohiblt<"l. 

Va.  Const.  S  I'' 
Words  Importing  macullne  gen- 

der  mav  apply  to  ;"in« 

Word    persons   may  lncl«de..5.  n" 
Affidavit    by    or    for,    who   may  ^ 


make 


J7J 


-presumption    of    authority   of 
agent   
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CORPORATIONS — Cob. 

Gifts  or  devises  to  for  educa- 
tional or  literary  purposes, 
liow   held    58S 

— how  will  probated 68* 

— trusfCH  590 

— powir  of  General  Assembly  to 
suspend  or  repeal   693 

Practice    of   medicine   by 1622 

I'ractice    of   dentistry   by 165Z 

— sign   displayea   1682 

penalty  for  failure  1653 

— failure  to  make  report, 
penalty    1652 

— report    of   dentists    employed.  .1663 

, penalty  for  failure  1663 

Preventing  discharged  employee 
from    obtaining   employment .  .1817 

Composed  of  officers  of  govern- 
ment, claims  against  presented 
to   Second   Auditor 2177 

— allowance    2177 

Owned  solely  by  State,  accounts 
of  kept  by  Second  Auditor. ..  .2192 

License    to,    what    to    contain 

2364,    2367 

— when  engaged  In  more  than 
one    business    236S 

Engaged  in  oyster  business,  em- 
ployment  of   resident   labor... 3224 

— forfeiture  for  violation  of 
law    3224 

KntfUglng  in  fish  business,  non- 
r«f3ld<  nt  prohibited  from  hold- 
ing stock    in    3264 

— stoc4i  of  non-resident  for- 
feited     3264 

— duplicate  certificate,  surrender 
to   sheriff    3261 

— list  of  officers  and  stock- 
holders filed,  penalty  for 
failure    3254 

Service  of  warrant  on  for  vio- 
lation of  game  laws 3340 

Meaning   of   terra    3693 

Powers  of  State  Corporation 
Commission  over   $716 

Reports,  required  of  bv  State 
Corporation     Commlsshm 3716 

Register  of,  kept  by  Stiite  Cor- 
poration   Commission    374!> 

General  provisions  applicable 
to     3776,    384* 

Office,    place    of    3784 

Books,  inspection  by  bond- 
holders      3808 

Annual  report  to  State  Corpora- 
tion   Commission     3820 

Bonds.  railroad  corporation 
guaranteeing  or  becoming 
surety  for    3828 

Appointment  of  agent  upon 
whom    process    to    be    served.. 3854 

— recordation  of  power  of  attor- 
ney     88R4 

Kngaged  In  organizing  Insur- 
ance companies,  examination 
of  by  Commissioner  of  Insur- 
ance   4178.  4179 

Acknowlt-flgment  of  writings  on 
behalf   of    6207,    6208 

— ^before  officer  or  stock- 
holder      6209 

need  of,  how  executed 6:i08 

— how  acknowledged 5207,   62(Ji 

— before  officers  or  stockholders, 

6209 

Oath  by,  when  appointed  ao- 
minlstrator  of  will 6369,    6369 

Trustee,  receiver,  mortgagee  of, 
compromises  by   6440 

— ratiflcation  of   544u 


Sec 
CORPORATION  S — Con. 

Kxecutlons    against     6481 

Particular  e«rp»ratioBi> 

The  Library  Board  36u 

The   State  Board  of  Education..   696 

Count>  school  boaru  630 

— corporate   name  and   powers..   riXy 

District   scliool   board    $62 

—corporate  name,  powers 6R2 

City  school  board   777 

— property    777 

The    rector   and    visitors    of    the 

University  of  Virginia   806 

The  Virginia  Military  Institute.    834 
Board     of    Visitors    of     Virginia, 
Agricultural     and     Mechanical 
College     and     Polytechnic     In- 
stitute       860 

The     College     of     William     and 

Mary  936 

Tne      Virginia     Normal      School 

Board 940 

The  Virginia  Normal  and  Indus- 
trial Institute    948,  949 

The  Virginia  School  for  Deaf  and 

Blind     970 

The  Board  of  Visitors  of  Vir- 
ginia State  School   for  Colored 

Deaf  and  Blind  Children 982 

— powers,   seal    98Z 

The  Miller  Manual  Labor  School 

of  Albemarle 1000 

The  Medical  College  of  Virginia.  1003 

Eastern    State   Hospital    : 1005 

•     Western   State   Hospital    1005 

Central  State  Hospital    1005 

S'outhwestern   State  Hospital 1005 

State    Colonv    for   Epileptics   and 

Feeble-minded    1005 

Board  of  Drainage  Commission- 
ers      1753 

— powers    1769 

Internal  Improvement  Company. 3767 
Co-opiralive    us.Mociatlon.s.    Incor- 
poration   of    3866 

— purposes  of 8865 

— provisions    applicable    to 3865 

Railroads,  incorporation,  articles 

of  association    3856,    3857 

— powers  In  general    3867 

— alteration   and    amendment    of 

charter    S859 

— capital    stock,    increase    of.... 3863 
— time      for      construction      and 

co,-npletlon   of    road    3864 

ActloBs   agalBBt 
Service    of    warrant    on    for   vio- 
lation of  game  laws 3340 

Irregularity    in    organization    no 

defenar    3806 

Hissolution   does  not   abate 3815 

Summons  against  to  answer  in- 
dictment, presentation  or  in- 
formation      4892 

— publication     4892 

Limitation  on  enforcement  of 
deed  of  trust  pr  mortgage  exe- 
cuted   by    6827 

Writ    of   quo    warranto    against. 

for  what  causes    5841 

— against  persons  acting  as  cor- 
poration without  authority 6841 

— ^jurisdiction      6052 

— venue 6052 

Venue    6049,   6050 

Incorporation        averred.        wlien 

proof   of  not    necessary    6127 

How  process  served   60152 

— on  whom  served   6063,  60B6 

— where   served    6063 

— when  operated  by  trustee, 
lessee  or  receiver    606S 


Digitized  by 


Google 


(124) 


INDEX 


Sec. 
COKPORATIONS — Cob. 

how  served $066 
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Sec. 
CORPORATION   COURTS — Con. 

-  registration   books   distributed 

b>      94 

—■to     furnish     lists    of     election 

districts     160 

-to    issue     subpoenas    to    wit- 
nesses   In   election   contest....   261 
■     "vctb     ot     Assembly    furnished 

'o    888 

—report  to  ot  boundaries  of 
school  districts  in  cities,  re- 
cordation        776 

-  oatn  before,  of  member  of 
State   Board   of  Embalming. .  .1718 

of  city  school  trustee 786 

-cjp>  annual  report  Board  of 
Charities  and  Corrections  filed 
with    1899 

— to  record  oath  of  assessor  of 
'and     2241 

-  -to   certify   delinquent   tax    list 

to   Auditor    2417 

— •  — preservation  of 2417 

— drawing  Jury   5392 

summoning  6993.  5994 

Special  prosecuting  attorney.  ..  .4970 

Oeneral  receiver  of   6280 

— order  to  settle  accounts  of.... 6289 

— report,    recordation    6290 

— new  bond   6290 

— Judgment   docket    6461-6464 

Jodse 

Election     6905 

— Va.  Const..  S  99 
Term.  Va.  Const.,  S  99 

Salary    3468,    3471 

— how  paid    Va.  Const.,  {  103 

— Increase     , 8469 

Qualification,  time  for   6978 

— failure    vacates    office 6978 

Not  to  oractice  law  6976 

-Va.    Const.,    |    105 

Not    to    hold    other   office 6976 

— exception     6976 

— Va.  Const.   {   lOB 

Residence    6977 

— Va.  Const.,  t  99 

— removal  vacating  office 5977 

Holding  other  court 589S 

— Va.  Const.,   i    99 

Pro   tempore   Judge    6899 

— appointment,  powers   6»oii 

— compensation    5901 

Terms   of  court   may   omit 6308 

l>esl)!:natIon   of  terms    5!i«9 

— changing     day     of     commence- 
ment   of    B909 

Member  of  special  court   of  ap- 
peals      6873 

— Va.    Const.,    t    89 

— pay    5873 

Uosignatlon   of  special   term   for 

circuit    court     6891 

Changing  place  of  holding  court. 5965 
Cause    removed    when    Improper 

for  Judge  to  sit    6176 

StKte   reports    furnished   to 847 

Acts  of  .Assembly  furnished  to..    388 

Joint,  compromise  of 6762.  5764 

eery     5976 

— Va.    Const.,    S    105 
Presence  of  at   meeting  of  elec- 
toral  board    158 

Bbllotb  opened   In   presence  of..   158 
Allowance     to     constable,      ser- 
geants  or  policeman   In   cities, 

2998.    S611 

Allowance  of  bail  by 4829-4837 

Appointment,    of    local    board    of 
review     2226 
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— assessors  of  land  for  tax- 
ation      2233 

• — successor  to  commissioner  of 
revenue     2315 

— delinquent    tax   collector 2421 

— surveyor,  land  sold  for  delin- 
quent taxes    2480.   2481 

— coroner    2816 

—matron  for  Jail    3027 

—substitute  civil  and  police  Jus- 
tice      3101 

Approval  of  bond  of  person  ob- 
taining dead  bodies  from 
Anatomical  Board   1734 

May  Issue  process  for  arrest  of 
. person    4823 

— when  to  issue,  how  directed 
and   returned    4824 

— search  warrant  for  violations 
of  proliibltlon   law    4612 

A^toiVioblles,  seizure  and  sale 
of  for  violation  of  law.. 21 46,  2147 

Bond  of  depository  of  school 
funds   given    before    731 

Liability  for  taking  insufficient 
bond   of  guardian    S318 

Requirlne  treasurer  to  give  new 
bond    2777 

Examination  of  treasurer's  bond, 
appointment  of  commissioner 
for    2777 

—report     2777 

— new     bond Z777 

Charring  grand  Jury  with  refer- 
ence to  discounting  war- 
rants       *8 1 

— school  officer  having  interest 
In    contract 684 

— with  respect  to  pure  food  law. 1190 

^violations  of  tobacco  laws....  1399 

— violations   of   revenue   laws, 

23&S-2357 

— to  examine  books  of  assess- 
ment      2397 

To  set  criminal  case  for  trial.. 4967 
To  cause  treatment  prescribed  bv 
Crop    Pest    Commission    to    be 

executed     877 

Delinquent      tax      list      certified 

to   2417 

Correction    of    errors    In    list    of 

delinquent    lands    2473 

To   designate   person    to    sit    for 

police  Justice   3096 

Entry  that  city  has  attained 
population  of  ten  thousand  or 

more     2911 

— certlflcate   to  Secretary  of  the 

Commonwealth     291 1 

—appeals    2912 

Injunctions  awarded  by   631P 

Jails,    Inspection    of 286.3 

—committee     .2863 

—oath     2863 

— report 2863 

Putting   Jail   prisoners  on   State 

convict  road  force  ■ .  .2076 

— chain-gang  or  public   works.. 2076 

— appeal    of   prisoner    207D 

Marriage,  when   to  Issue  license 

for     6072 

— when     to    authorize    Issue    of 

license    to    minor    S078 

— authorizing  minister  to  cele- 
brate     6079 

other  person    5080 

Oath   of  division   superintendent 

of  schools   before    625 

— of  citv  school  trustee  before.  ..    786 
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— Justice,  Juvenile  and  domestir 
relations    court    1M( 

Copy  of  order  changing  deposi- 
tory of  school  funds  dellvertd 

to    :m 

Petition   before,   to  have  person 

declared     feeble-minded.. 1078-U8S 
Proceeding  before,  to  sell  or  ei- 

change  school  property  (4i 

— to  test  legality  of  detention  »' 

person  adjudged  Insane  lo!r 

— to  abate  public- nuisance Hit 

Qualification     before,    of    county. 

district,   city   or   town  officer.. MX 

— of   civil   and   police  justice lOsJ 

Removal  by,  of  commissioner  of 

revenue     !11> 

— of   deputies   to   officers !T«I 

— of  coroners    5S1S 

Rule    against    clerk    for   failiog 

to  furnish  list  of  conveyances. :!i( 
JariMllctloa,  ipswera  aad  pcefednr 

Jurisdiction,  in  general Silt.  («SI 

—statutes   concerning  continued 

In    force    W- 

^-concurrent  with  circuit  courts. 

nil,  s»ii 

Va.    ConHt.,    i   98 

with  police  Justices 3Mt 

—  — with  civil  and  police  Jus- 
tice      Jl« 

—  — with  Justice  of  the  peace, 
of  misdemeanor   tit! 

— exclusive,  of  cases  arising 
under  prohibition  law  4(H 

— over  rivers,  water  courses, 
bays    SHI 

Proceeding  for  adoption  of  child. SJJJ 

Allowance,  to  be  paid  out  of 
State  treasury,  time  witbin 
which  must  be  presented  to 
Auditor     HM 

— to  clerk  of  court  for  fumlih- 
ing  land  book,  llsf  of  conver- 
ances  and  grants  to  assessor. »ll 

— to  counsel  appointed  to  de- 
fend  poor   person    IHI 

Analysis  of  poison,  allowing 
compensation   for    IH* 

Application  of  that  oHlrer  be 
furnished  with  Acts  of  Assem- 
bly     J'J 

Apportionment  of  taxes  when 
oroperty  partitioned   "*' 

— of  city  taxes  when  land 
divided     »»< 

Approval  of  fee  of  counsel  for 
oounty  school   board   '*' 

Assessment  of  minerals,  dis- 
agreement between  assessor 
and  commissioner  of  revenue, 
referred  to   !"» 

Corrections  of  erroneous  assess- 
ment  of   taxes, 

2^7,    2236,    2237,    2240,    :J48.  »»■ 
1-891 

Certifying  ac<ount  of  assessor.  .J!»' 

Auti.-moblles,  celzure  and  sale  of. 

JUi  tU' 

Bail,  allowance  of 481S-4S3I.  <»' 

— jf  pcrHon  convicted  before  Jus- 
tice   **J* 

— jin  rcdure    '^^1 

— iiii  r.nse   48JJ.  <«* 

— new    f"iirrti»>s    •"'' 

Dnlfr  r«uulrliig  new  or  addi- 
tlonal  bond   by  officer *'• 

Bond  of  depository  of  school 
funds   given   before    ''" 

—of  assessor  of  land  for  tax- 
ation      «*' 
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— of  Rame  warden    3322 

— for  good  behavior  of  suspunded 

pilot  returned  to 3644 

— of     person     appointed     to     flU 

vacancy  In  office   139 

Bond    Issue   by   city   or   town, 

3082-308!! 

— copy  of  ordinance  3082 

— order  for  election   3083 

followinK  election  3088 

For    felture    and    destruction    of 

adulterated  candy   1193 

Capias  in  proceeding  for  viola- 
tion    of     revenue     or     license 

laws    2398 

Suit   to  vacate  cemetery    68 

Knumeration     of    population     of 

i-ity,   application    297<i 

— <l!strlcts     2978 

— enumerators,  appointment, 
oath     2976 

—  — compensation    2976 

—  — report    2976 

— costs   2976 

Certincate    of   allowance   of    fees 

of   officers  — 4961-4963 

Certiorari    6053 

Orders  as  to  custody  of  children 

when    parents  separated.  .5327-5330 
Correction  of  map  of  segregated 

districts  in  cities  and    towns.. 3048 
Relinquishment    of    citizenship..      63 
Filling    vacancy    in    city    coun- 
cil     2983 

Violations  of  law  relating  to  sep- 
arate  railroad   cars   for   white 

and    colored   passengers    3969 

Commissioners  In  chancery,  ap- 
pointment     6178 

—  confirming  or  rejecting  report. 6179 
— publication    of   notice   to    take 

account    6180 

— Instructions  to  6182 

Of    condemnation    proceedings.  .4361 
Continuance  of  causes  not  deter- 
mined, without  order  for 5972 

To   dispose   of   infant   of  convict 

mother     5008 

Coroner's  Inquest,  return  of  In- 
quisition, recmgnizances,  testi- 
mony,   etc..    to   court    4812 

Violation   of   rules   of   crop   pest 

commissioners     871 

— enforcing  treatment  pre- 
scribed   by    877 

Debt,  action  of,  to  recover  pen- 
alty for  violation  of  license  or 

revenue    laws    2395 

Delinquent      children,       appoint- 
ment  of  probation   officers. ..  .1912 
— delivery  to   probation  officer.. 1913 

— report,   proceedings    1913 

Suit    for    divorce     8105 

To    annul    or    affirm    marriage.  .5105 
Proceedings        to        drain        land 

through  lands  of  another.  5293-5297 
Destruction    of    poll    books    and 

ballots  on   order  of    181 

Enforcing  law  relative  to  pri- 
mary   elections    224 

Contested   election,   trial   of, 

267.   268 
Klection    to     establish-    tubercu- 
losis   sanatorium    1607 

— on  proposed  change  of  govern- 
ment, city,  of  over  fifty  thous- 
and   Inhabitants    2926 

— in  cities  and  towns   2930 

— special,  to  fill  vacancy,  mayor 
of  city   3010 
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— on     bond     issue     by     city     or 

town    3082-3088 

— of    additional    justices    of    the 

peace     3092 

Motion  to  quash  execution    6499 

— order  staying,  bond   6499 

Proceeding  to  extradite  fugitive 

from   Justice    5063-5065 

Fixing  fees  for  keeping  person 
in  jail  or  live  stock  levied  on  3487 

Quashing   officer's    fee    bill 3495 

Fees,    to    officers,    certificate    of 

allowance   4961-4963 

Release  of  prisoner  confined  for 
failure  to  pay  line  and  costs.. 4952 

Recovery  of  fine   2544 

Motion  to  recover  fine,  officer 
falling  to  account  for  fines  cdl- 

lected     2546 

Rule    against    officer,    falling    to 

collect  or  account  for  One 2554 

Fines,  petition  for  remission  of.. 2569 

— notice  of    2570 

—procedure 2671.  2572.  2673.  2674 

—certificate   2569.  2672.  2674 

—entry  on   order  book 2674 

To  cause  Hshways  to  be  con- 
structed   and     maintained 3192 

— reports    to    of    Inspections. ..  .3193 
Garnishment     for    collection     of 

taxes    2444.   2445.   2446 

Grand  jury,   terms  for 4861 

— selection  of 4851 

— special  grand  Jury,  when  or- 
dered     4864 

— how  deficiency  supplied    4866 

■ — foreman,   oath    4856.    4857 

— charge  to   4858 

— imposing  fine  on  officer  fall- 
ing to  summon  or  juror  fall- 
ing to  attend    4862 

Guardians,  appointment    ...6316-5318 

— powers    over    5326 

— sale  of  personal  estate.  .5321,  5322 

— sale  of  real  estate 6326 

Homestead,    petition     by     widow 

and  children  for  sale  of 8542 

Habeas    corpus     5848-5861 

— to  test  legality  of  detention  of 
alleged        lunatic.        inebriate. 

etc 1029 

rrosecutlon  of  husband  or  parent 
(or  desertion  or  non-support. 

1937-1944 
Proceeding  for  surrender  or  re- 
newal   of   lease   by   or   on    be- 
half  of   infant   or   Insane   oer- 

son    6334 

Suit  to  sell  or  lease  land  of  in- 
fant.   Insane    person    or    trust 

estate     6335-5347 

Proceeding  to  transfer  property 
of  Infant  or  insane  person  out 

of  State    5350-6356 

Commitment  of  estate  of  Infant 
married  woman  to  receiver. .  .5136 

^«ult  to   sell    5137 

Proceeding  for  release  of  dower 

of  insane  wife   5346.  5347 

— curtesy  of  Insane  husband. 

6346.    6347 

Injunctions   6318,  6319 

— against  railroad  violating  law 
as    to    transportation    of    live 

•lock    4006 

-~against  nuisance  under  prohi- 
bition  law    4630 

Interpleader    6162 

■ — sale  of  property  pending. 

616S.  6157 
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Intoxieattns  liquor,  revoklnir  or 
■uspendlDK  license  of  physi- 
cian for  unlawfully  prescrib- 
ing:     *59« 

^license  to  druggist 4599,  4600 

petition  asainst   459» 

to   manufacturer    4S00 

—  — to  hospitals  and  chemical 
laboratories     4601 

to    hotels    4602 

bonds    4602,   4603 

—abatement  of  nuisance,  closing 

building,    etc 4622.    46S0 

bond  of  owner  to  open 4622 

—  — injunction    4630 

penalty   for  contempt. 4630 

—when  bond  required  of  person 

convicted  of  violation  of  law.. 4643 

when  put  to  work  on  road. 4669 

— selsure  of  vehicle  and  arrest 
of  person  transporting  ardent 

spirits,  bail,  release  4667 

order  of  sale   4658 

how  proceeds  disposed  of.  .465K 

ardent  spirits  destroyed 4658 

To  have  land  books  bound 5979 

Jail,    allowing    compensation    to 

guard      4954 

— appointment  of  Jail  physician.  .4956 
— providing  prisoners  with  cloth- 
ing,   medicine,    etc 4966 

License,  granting  to  commis- 
sioner of  revenue    2363 

— proceeding       against       person 

doing   business  without 2369 

— certtflcate   for    2378 

—  — when    license    assigned 2377 

— revocation    2378 

— for  sale  of  soft  drinks    4665 

revocation 4666 

Order  to  mark  Hen   satlsfled   on 

record     6456 

Mandamus 0053 

— to  compel  erection  or  repair  of 

Jail    or    courthouse    2866.    2866 

— to     enforce     compliance     with 

law      relating      to      franchises 

granted  by  cities  and  towns. 3023 
Marriage,  authorising  minister  to 

celebrate    6079 

— authorizing   other   person 6080 

Master    and    apprentice 5298-5313 

Mill,    exemption    from    grinding 

other  grain   than  wheat 3595 

Motion    to    restrain    tuberculosis 

patient  from  Injuring  health  of 

others     1616 

— for       Judgment,       by       officer 

against    deputy    2838 

Proceedings  for  change  of  name 

of   person    6988 

Notary,    to    give    bond    In 2860 

Proceeding      to      abate      public 

nuisance    1620 

Oath    before,    of   division   super- 

Intendent  of  schools   625 

— city  school  trustee   786 

Justice,   Juvenile  and   domestic 

relations  court 1946 

board  of  veterinary  examiners.  1276 

Office    Judgment,    when    becomes 

flnal     ........6134 

Officers,    proceeding   against    for 

illegal    interest   In   contract   or 

claim     -2708 

— rtompensatlon    to    in    criminal 

case  unprovided  for  4960 

— oertlflcate      of     allowance      of 

fees  to 4961-4963 

Pension,  application,  hearing..  .2656 
— certificate    to    Auditor 2656 


Sec. 
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^-entry  on  minute  book t(5( 

— aopointment  of  pension  com- 
missioners     2((T 

—  — report  by    1857 

— certificate  to  Auditor  of  death 

or  removal   of   pensioner tK7 

— rule   against    pensioner   tU't 

— local  levy,  committee 2664,  It(S 

— report   of   committee 2665,  UU 

— order  for  payment  from JtJ4 

— certificate  for  artificial  limb..2t(S 
Transfer  of  stock  and  certificates 
to  foreign  personal  representa- 
tive       S34I 

Petition,  to  have  person  declared 

feeble-minded    1078-m5 

— of  surety  for  relief  from  offi- 
cial  bond    5771 

— to  sell  personal  property  to  en- 
force lien    644>-(451 

V  Physician,  refused  admittance  to 
examination,  certificate  re- 
fused, certificate  revoked UH 

Pilots,  violation  of  laws  relating 

to    • «J1 

Order  designating  person  to  sit 

for    police    Justice    SM4 

Poor  persons,   relief  to tMl 

Process  returned  to   Ml' 

Prohibition    «»55 

Qualification  before,  of  board  of 

medical   exam  Iners    1(14 

— county,  district,  city  and  town 

officers   »«»«,  «» 

appointed   to  flU  vacancy..  IM 

— civil  and  police  Justice  $»» 

substitute    JHl 

—oyster    Inspector    JJl' 

Quo  warranto   5842-5847.  «t52 

Record,  transcribing  and  reblnd- 

ing    5980-5S!! 

— faith      given      to      transcribed 

records     Utt 

— qualiflcation  of  officer  entered 

to     JW« 

—order  granting  permission  to 
carry  concealed  weapon  en- 
tered  in    4S« 

— lost,  proceeding  to  prove. 6101,  4H4 
Disoharge    of    person   committnl 
to    Jail     for     failure    to    give 

recognisance     t'>ft 

Removal  of  causes,  motion  for.. (ITS 
— when  Improper  for  Judge  to  trjr 

case    (174 

Proceeding  for  recovery  of  rent 

not  payable  in  money  iii> 

Reports  to,  of  misfeasance  of 
boards  of  review  and  tax  of- 
ficers     Ul» 

— rule  to  show  cause  why  should 

not  be  removed  I!" 

— by  Ju.stlce  of  commitment  of 
Inebriate    or    drug    addict    to 

private   hospital    I'" 

— by    surveyor    of    land    sold   for 

delinquent  taxes    S480.  KM 

— by  clerk   of   fines   reported  by 

Justices   >**1 

— ^by  sheriff  of  prisoners  in  J»"J'il 

order  directing  filing  of — "'• 

Proceeding  to   sell    or  exchange 

school  property   MJ 

Suit  to  supply  link  in  title..  .47J-I<» 

— to    repeal    grant    4J4-1H 

— by  life  tenant  against  remain- 

derman  for  sale  of  fee  simple. 51»> 
— by   remtlnderman   against  Iif» 

tenant    »•" 

Tobacco  warehouse,  establitii- 
mont    1'" 
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Proceeding      for      discharge      of 
treasurer    after    expiration    of 

terra     J792 

Trial,   Isme  out    of  chancery. ..  .6246 

— of    issues    eZ'lT 

— Inquiry   of  damages    $247.    6249 

Proceedingrs     to     transfer     trust 

property  out  of  State S351-53S6 

Vacancies  in  offices  filled  by.  .186-139 
Change    of    venue     in     criminal 

caije     4914-491 6 

Permission     to    carry    concealed 

weapon     4634 

Standard   weights   and   measures, 

application  for  1467 

— keeping    1488,    1469 

Appointment    sealer    of    weights 

and  measures   1469 

Probate  of  wills    B247 

— copy    of    will    proved    out    of 

State    6261 

— compelling  production  of  will, 

5260,  6267 
— summoning  persons  Interested, 

6263.   6264 

— order  of  publication    5256 

— guardian    ad    litem    for    Infant 

or  insane  person 6255 

— hearing  motion    6266 

— requiring      all       testamentary 

papers  to  be  produced 626  7 

— ^Jury    trial    6257.    6269 

— order     :...6267 

— effect    of   judgment    6268 

— ex    parte   probate 5269 

— suit    to    establish    or    Impeach 

will    6259-6261 

Compelling  attendance  of  wit- 
nesses      6220 

Writings  admitted  to  record.  ..  .5204 
— on    certlflcate    Of    acknowledg- 
ment      6205-5208 

— on  certificate  of  proof  by  wit- 
nesses      6,206 

—copy  when  original  lost  5212 

APPEALS 
From    denial    of    registration    as 

Toter     103 

— Vti.  Const.,  {  19 
Proceeding     to     condemn     adul- 
terated,    mlsbranded    or    sub- 
stituted food    1165 

From  State  Board  of  Embalm- 
ing,   refusal    to    renew    licor.se 

of  embalmer    1721 

—suspension    1721 

From   order   of   board   of   health 

relative  to  water  supply 1792 

From    rulings    of    Commissioner 

of    LAbor    1831 

From  refusal  of  Board  of  Chari- 
ties and  Corrections  to  license 
orivate  institution  for  care  of 

feeble-minded    1903 

From  Juvenile  and  domestic  re- 
lations courts   1 960 

By    person    in    Jail    sentenced    to  ' 

chain-gang  or  public  works.. 2075 
Violations  of  automobile  law... 2 146 
From     local     board     of     review, 

correcting  assessment   2263 

From  proceeding  to  correct 
erroneous  assessment  of  land 
divided  among  different  own- 
ers      2286 

Board  of  review  decreasing  mer- 
chant's   license    tax    2366 

Of  witness  ftned  or  Imprisoned 
for  failing  to  attend  before 
elty  council,  fire  or  police  com- 
miasloner    2935 


Sec 
CORPORATION  COURTS — Cos. 

By  officer  of  pity  or  town  or 
member  of  fire  or  police  de- 
partment removed  or  suspend- 

»d     3010 

— Va.   Const.,   :    120 
Of  abutting  owner  from  assess- 
ment of  damages  when  street 

graded   3038 

From  assessment  for  local  im- 
provement     3070,    3071 

From  police  Justice    3094 

From   civil    and  police  Justice.  .3106 
Proceeding  under  law  relating  to 

cruelty   to   animals    4662 

Prom  Judgment  of  conservator 
of  the  peace  requiring  recog- 
nizance     4792-4796 

From    J\istice9..6019,    6027,    6037-6039 
— from  convictions  before.  .4989,  4990 

— unlawful    detainer    6449 

— ^warrants  removed  from.. 6017,  6018 
—    — motion    for    Judgment    on 

forthcoming    bona    6626 

— proceeding     to     sell     personal 

property   to  enforce  lien 6451 

APPOINTMENTS  AND  REMOVALS. 
Police      agent      for      steamboat 

wharf    4025 

Assessors  of  land  for  tax- 
ation     2233 

Ballast   masters    3648 

— vacancy    3660 

Board,  tuberculosis  sanatarium.  .1613 
Commission     to    fix    salaries    of 

councilmen     2951 

Commissioners  in  chancery 6178 

Committee   for  Insane   person, 

1060.  1051,  1063 
Of   inebriate    or   person   addicted 

to  drug  habit   1074 

To     hear     applications     for     aid 

from     local     pension     fund 2666 

To  Inquire  into  necessity  for 
general  Index  In  clerk's  office. 3395 

— report,  action   on    3396 

For  estate  of  convict 4998 

Curator  of  estate  of  decedent. .6248 

— for   minor    6319 

Deputies,   consent   to    2701 

Electoral  board 84.  6910 

— Va.  Const.,  !  31 

Guardians   5316,  5317,  6318 

Jail  physician    4966 

Substitute   Justice.    Juvenile    and 

domestic  relations  court 1948 

Justices  of   the   peace.   In  city.. 3092 

Pension    commissioners    1667 

Sealer  of  weights  and  measures,  - 

1469,  1478 
Surveyor,    land    sold    for    delin- 
quent   taxes     2480,    2481 

Trustee    6298-6302 

— requiring  bond  of  .' 6301 

— for    churches    39 

— for  gifts,  devises,  etc.,  for 
educational  or  literary  pur- 
poses     688.    590 

Filling   vacancies    In    offices..  136-13! 
Removal     of     commissioner     of 

revenue     2256 

—of  officers    2706,   2706 

— deputies   to   officers    2701 

— deputy  sheriff  or  deputy  ser- 
geant       2816 

TAXATION 
Correction    of   list    of   paid    poll 

taxes    110 

— Va.  Const.,  t  88 
Petition     against     person     filing 
false  list  of  property  for  tax- 
ation   2328 
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Sec. 
coir  KSEL— Con. 

— by  board  of  medical  exam- 
iners      '. 1610 

— by  Auditor  in  proceeding  by 
officer  for  salary  wltiiheld  for 
debt   due   State    3476 

Clerk.  Supreme  Court  of  Appeals 
acting  as    3380 

To  represrent  attorney  in  dls- 
barment  proceedincr   3424 

Assigned  by  court  to  represent 
poor    person    3817 

— compensation    3618 

Appointed  by  Commissioner  of 
Insurance  In  proceeding  for 
liquidation  of  Insurance  com- 
pany  4245 

In  examination  by  justice  of 
persons    accused    of    crime. ..  .4842 

In  petition  to  establish  boundary, 
right  to  open  and  close 5490 

Of  non-resident  party,  notice  to 
take   deposition   served    on 6229 

— service  on  in  proceeding  to 
obtain  answers  to  interroga- 
tories      6236 

to  produce  books,  writings, 

etc 6237 

Argument  before  Jury 6265 

Notice  to  of  application  for 
transcript  of  record  6339 

Records  on  appeals  furnished  to. 6367 

Notice     to     In     proceedings     on 

capias    6421 

COli-NTRRPSnTING 

Ballots     167 

Coupons  of  State  bonds. ..  .3612,  2613 

Coin  and  bank  notes,  punish- 
ment      4487 

— having  In  possession   f490 

— Instruments  for,  making, 
mending,  having  in  possession, 
&c 4488 

Search    warrant   lor   coin,    tools, 

materials,  etc 4820-4822 

COUNTS 

See   also   "DecIaratlom>'t   «PIead- 

Indictment  containing  faulty, 
demurrer  or  motion   4923 

— effect  of  general  verdict  of 
guilty    on     4923 

In  declaration  in   ejectment 6460 

Declaration  containing  faulty 
counts,  verdict  on  6268 

— demurrer  or  motion   6258 

COUNTIES 

General  Assembly  may  prescribe 
property  qualiflcations  for 
voting    In'   county    elections, 

Va.    Const.,    i    30 

Special  act  changing  or  locating 
county   seat    prohibited, 

Va.    Const.,    i    63 

Appropriations  to  charitable  In- 
stitutions     Va.    Const.,    {    67 

Not  responsible  for  acts  of 
sheriff    Va.   Const.,    i    114 

Credit  of  not  to  be  granted  to 
aid  person,  association  or  cor- 
poration     Va.    Const.,    I    185 

Not  to  subscribe  to  stock  or  ob- 
ligations  of   corporations, 

Va.    Const.,    {     185 

Indebtedness,  State  not  to  as- 
sume     Va.    Const.,    i    185 

Debts  or  obligations  to  aid  civil 
war   not   to  be  paid. 

Va.   Const.,   J    18« 

Actions  by  and   against    2686 


Sec. 
COUNTIES — Cob. 

Actions  against  on   claims, 

2764,    2765 

— Judgments,  how  paid  2744 

Appeal  .by    from    allowance    or 

claim   by    supervisors    275» 

Actions   by   to   recover   from   of- 
ficers  for   Illegal   contracts. .  ..2707 
Advertising    resources    and    ad- 
vantages of    2712 

Agriculture,   amount   supervisors 

may  expend   to   promote 27S4 

Allowances    by    supervisors,    to 

sheriff    2;r« 

— to    clerk    2TH 

— to  Commonwealth's  attorney.  .27:( 
Apportionment  of  forest  reserve 

funds    7« 

Appropriations    for    agricultural 

high    school     7IJ 

Armories,  appropriation  for   27J1 

Automobiles  owned  by,  registra- 
tion    214! 

Bonds    of.    exemption    from    tax- 
ation      2302 

— Va,   Const.,   i   188 

Bonds     for     erection     of     public 

buildings    273S-2741 

.    — power  of  supervisors    273S 

— approval   of   court    2731 

— election    2738.   2739 

— how    issued    \ 2740 

— sinking   fund    2741 

— retirement    and    reissue 27J5 

— tor    eighteen    per    cent    of  as- 
sessed   value    of    real    estate.. 273( 
— courthouse,      acquirement      of 

land   for  and   erection   of 2751 

Bond,  of  superintendent  of  roads 

payable   to    201J 

— recovery  on  for  benefit  of  road 

fund   201» 

—of  foreman    2032 

— of  contractor  29J5 

— of    proprietor    of    ferry    across 

Chesapeake   Bay    2041 

Boundary  disputes,  how  settled. K8S 
Buildings,    construction    and    re- 
pair by  supervisors    2725 

— Insurance   on    172* 

Buildings,      proportion      of     ex- 
pense    ol    borne     by    city    of 

second  class    2S04 

— furniture,    sta.tlonery    2994 

— clerk's    office    2854 

fireproof   IS55 

— proportion  of  expense  of  borne 

by   city   of   second    class 2904 

—courthouses,  provided  for ??54 

offices    In    2S54 

— removal    of,    election. 

3745-2747.  275J-J755 
— donation    of   land    and    money 

for !74« 

— bond  issue  b.v  town   for.  .274J-t"59 

— bond    Issue   by    supervisors J751 

— mandamus   to  compel   repair.  .2**5 

— ^Jalls,   how  provided    2S5i 

use  of  by  town  285* 

— mandamus   to   compel   erection 

or  repair  of UK 

Condemnation  of  land   for  ceme- 
tery  in    63.  5< 

Circuit   court,   proportion  of  ex- 
pense   of    borne    by    city    of 

second    class     2904 

— terms  of  courts  for  6S9S 

■  Territory  stricken  from  city  or 
town  to  become  part  of  coun- 
ty  M'l 

Town    becoming    citv   of   seconii 
cla^s,  adjustment  of  debt. 2902.  29«' 
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Sec. 
COUNTIES — Cob. 

Confederate  monumentu,  erection 
and  care  of   j!742 

Commonwealth's  attorney,  pro- 
portion of  salary  bcw'ne  by  city 
of   second   class    2904 

County  runati,  raiBt-u  ny  super- 
visors      2727 

—expenses  of  orchard  inspector, 
paid    from    897 

— appropriation  for  demonstra- 
tion   work    924 

•     Election,    cost    of    170 

— expenses  and  fees  paid  by 
county 198,  199,  200,  201 

cost    of    makins,    ccrtlfylnK 

•  and  posting  list  of  paid  poll 
taxes    112,    114 

fees  to  registrars 98 

-cost  of  registration 93 

— on  bond  issue  for  roads,  when 
held     2122 

—  — for    magrlsterlal    districts.  .2123 
Superrlsorq   may   esiabltsh    law- 
ful fences  in   3S47 

Ferries,  establishment  across 
water  course. dividing  counties. 2057 

• — changing  rates   2058 

Liability  to  of  person  or  cor- 
poration  causing    flres 54' 

Division    of    and    formation     of 

new    Va.    Const.,    !    61 

— notice   M74.   2(174 

— ^vote,  how  taken   2676 

— elections,  voters    267' 

—  — wben   another   election   not 

to  be  held   2677 

—  — ^penalty    on    ofBcers    falling 

to  perform  duty   2678 

copies  of  polls,  &c.,  sent  to 

clerk  of  House  of   Delegates.  .2679 

— 4urYey,  plat   268U 

— copies  of  entries  of  land  de- 
livered to  surveyor 2681 

— jurisdiction  of  courts  and  of- 
ficers of  old  county    Z682 

— pending   cases,    disposition. ..  .2683 

-^taxes,  levies,  Ac,  of  old 
county,  how  collected ..2684 

Franchise  granted  by,  rights  not 
Impaired  by  power  granted  to 
State  Corporation  Comnitssion, 

Va.  Const.,  cl.  b,  S  156 

Franchise  to  public  service  cor- 
poration, powers  of  State  Cor- 
poration  Commission    3712 

Gifts  to  for  removal  of  court- 
house     2748 

May  take  gift  or  devise  for  edu- 
cational  or   literary    purposes.    688 

— how  will  probated    689 

—  trustees     690 

Inspection    districts    1406 

Payment  of  expense  of  guard  for 

Jail    4966 

Portion    ot    salary    of    Judge    of 

circuit   court    paid   by    S466 

— Va.    Const.,    §    103 

— Increase  of  salary  3470 

— proportion   of  salary  borne  by 

'•Itv   of  second   class    2904 

Judtcnefit  against,   no   execution 

on,   how  paid    2764 

Juries  where  county  Is  party... 6006 
Jurisdiction      of      offense      com- 
mitted on  water 8213 

— of  proceeding."  under  laws  re- 
lating to  oysters  and  olher 
■hellflsh     3256 

—  -of   forfeiture   for   violation    of 

flsh,    game  and   oyster  laws... 3366 
Trial  Justices  for   4988 


COU.NTIKSU-CoB.  ^^"^ 

—Jurisdiction     49gjj 

--oompenaatlon,  paid  by  coun'.y!4988 
Use    of    water    of    Lake    Drum- 

mond    30 '0 

Mbsisici'ial    districts,    e's'tabiishl 

ment    ...,.., 2687 

—number   ■.■.'.■.'. '. '. '. '.  .ass 

— rearrangement    2688 

—  — petition    2688 

contest 2689 

^judgment    '. ;  2690 

—  — commissioners    2691 

surveyor  jgoi 

map    2g9j 

commissioners'  report 2692 

report  and  map  recorded.  .2693 

—  — expenses   » 2694 

— cities    not    included    i!!!"2691 

—surveys    2691 

—names    published    with    acts.. 2696 

— school   districts    «<g 

Va.  Const.,  (133  "■* 

— apportionment    of    forest    re- 
serve   fund    744 

—vital      statistics,      registratioii 

•*'«*»•>«    1B83 

--—registrar  ]B64 

Payment    of   costs   of   Investiga- 
tion   by    inspector   of   accident 

In  coal   mine   1878 

Not   to   require  license  of  news- 

paper     3052 

Pauper,    legal    settlement    jxoo 

Process,    service    In    ■>s22 

Property    of,    exempt    from"  tax-" 

"■t'on    • 2272,   2301 

— when  leased  to  another 2272 

— Va.    Const.,    |    188 

— care   of  by  supervisors    2728 

— sale       or       exchange       of       by 
supervisors     .2723 

—  — notice,    publication,    public 
auction     2723 

approval  by  court  .... .' . . '.   2723 

—religious  body  may  hold  In..  43 
Purchase    of   real    estate    tor   by 

supervisors     -         2723 

Pupils     from     In     William"  arid 

Mary   College    93^ 

—in  normal  schools  945 

Quarantine  against  diseased  ani- 
mals        9^4 

— against  other  counties. ...,.'.  tn 
Appropriation  to  schools   by, 

.    ■    ^      ^*-   Const..  {    141 
— to   manual,   industrial  or  tech- 
nical   school    0(4 

System  ot  free  public  schools'  to 

be   established   In    S'm 

— how    administered    ...  '  S96 

Recovery     of     money     paid     on 

void  school  contract 688 

School  divisions  $04     606 

— Va.   Const,  «    132  .        • 
School     funds,     unexpended,     dis- 
position   of     730 

Standard    weights  and  mea<iurea 

furnished   to    1447 

Projection  of  trees,  co-operation 

of  State   Forester   535 

Tuberculosis   sanatorium,    estab- 
lished    Jointly     with     another 

county  or   city    1514 

Vital  statistics,  registration  dis- 
tricts         ^553 

Warrants,   for   paymi'nts   for   Im- 
provements of  roads  with  State 

*'^   ;•■;•;•••• 2102.    2106 

— receivable      In      payment      of 

county   levies    2782 

^how   paid    . . . , *  *  1 2732 
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— proportion    of    expease    to    be 

borne  by  county   2100,  2103 

—   — distribution    by   county. ..  .2104' 
— plans     and     specifications     for 
roads    2100 

—  when     local     authorities     may 
rescind  prior  action   2101 

-bids   for  work    2102 

-bond   of   contractor    2102 

--apportionment     among:     coun- 
ties   2103,  2104,  aio; 

-.disposition    when    county    does 

not   apply  for  its  share 2103 

— private  contributions  to  roads. 2104 
— payments  to  counties  by  State 

Treasurer     2105 

— expenditures   by  county   treas- 
urer   2102.  2106 

"  — warrants  2108 

—  ^certificates  of  Iiighway  com- 
missioner     210« 

—work  to  go  forward  as  money 

available 2107 

—not    given    when    convict    road 

force    furnished    2108 

— use        for.       construction      of 

bridges    2109 

Superintendent    of    2019-203!) 

Supervisor  of  district    2033,   2039 

Tax  levy  for  upkeep  when  built 

by   bond   issue    2117 

Telegraph    and    telephone    lines 

on 4036 

^.consent  of  supervisors 4037 

— restrictions    on    use    of.  .4037,    4038 
Contribution      to      cost      of      by 

towns   1976 

Tramway  or  railway  constructed 

across    2006,   2007 

Removal  of  gates  across 2011 

—damages     2012 

— appeal    2012 

Transfer  of  State's  interest  in  to 

county    3768 

Transfer  by  stockholder  In  turn- 
pike   company    of     interest    to 

county   4088 

How  turnpikes  kept  In  order... 2000 
Grant   of  right   to   use   to   turn- 
Dike   companies    4094 

Tazea  aad  levlea 
See  a.lso  oTaxatloB" 
T<evles.     flxed     and     ordered     by 

supervisors    2720.    2721 

■ — copy    of    order    to    State    tux 

board     2217 

— appeal    from    2762 

to    Supreme    Court    of    Ap- 
peals     6336,    6337 

— for    school    taxes     2721 

—to     pay     Interest     on     school 

bonds   2721 

— reference  to  voters  on  Increase 

In   school   levy    740 

— for   Are   protection    542 

— to    reimburse    expense    of    de- 
stroying diseased   trees    292 

— for  pension  fund   2662-2667 

— to  create  sinking  fund  to  pay 
bonds     issued     for     loans     for 
erection    of    buildings,    etc.... 2741 
— erection  of  Confederate  monu- 
ment      2742 

— for   court   allowances    27S8 

— to  pay  judgments   2764 

— for  support  of  poor 2796,  2806 

— payment  of  when  territory  an- 
nexed to  city  or  town   2960 

— for    extension    to    turnpike. .. .4093 

School  tax    Va.   Const.,   9   138 

Assessment,   of  school   taxes 762 


8tc. 
COUNTIES — Coa. 

— correction    2227.   2283,  IJSS 

of  assessment  made  by  State 

Corporation    Commission 2391 

^-of  omitted  persons  and  prop- 
erty      2J32.  mj: 

limitation  on  IJJt 

Assessors    2iU 

—compensation    J25« 

Of  banks,  branches   410! 

— stock,  deposits   410! 

Of   dogs    »J« 

tiocal  board  of  review  for tilt 

Of  rolling  stock  of  electric  rail- 
ways      J20S 

— ascertainment  of  value SIM 

Road  tax   1988.  19S7 

On   intangible  personal  property 

for   roads    JMJ 

Warrants  receivable  for !7i2 

COUNTY   AND   CITY   TRBASl'REBS 

Not  eligible  as  member  of  Gen- 
eral  Assembly Va.  Const,  I  4< 

Ineligible  as  division  superin- 
tendent or  clerk  fo  scboul 
board      T7» 

Not   to   hold   other  office .27t2 

— Va.   Const.,    I    11» 

Special  act  refunding  money  paid 
to   prohibited    Va.  Const.,  I  O 

Election,     term     121 

— Va.  Const.,  J$  110.  112 

— in  cities 129 

—  — Va.    Const.,    SJ    120,    122 
--In   cities   of   second  class   2291 

—  — appointed   by   court   2IJ7 

Of  town  becoming  city  of  sec- 
ond class   2IM 

Charters  of  cities  not  affected  by 
provisions  of  chapter  one  hun- 
dred and  ten    I79J 

Bond  of  county  treasurer  2(9$ 

—of  city  treasurer   2*99 

— of  deputy   277« 

— new  or  additional. 

2777.    1771.   »1« 

— examination  of 277J 

— Pliability  on   279* 

—  —  duties  with  reference  to 
drainage  district  IW 

—  — for  funds  received  on  sal* 
of  bonds  for  Improvement  or 
roads    2116.  2121 

for  proceeds  of  tax  sale 2471 

—  — for  failure  to  perform  doty 
relating    to    delinquent   land.-MK 

—  — for  proportion  of  JudRt's 
salary    346«.  34M 

—action  on 2788,  2739.  279» 

— motion   for  judgment   24JJ 

•  .Judgment  against 2438,  2514.  27«9 

Execution   against    2423.  :<»» 

■  -no   forthcoming   bond   taken. 

«24,  8525 

Ueputles,    appointment    27Jl 

— powers,    oath    2791 

—removal     JJJJ 

— bond   2778 

liability  on    2774 

Offices,   how  provided    »J»! 

•—■where  located ;lij 

— removal  by  court    -  ••'•• 

Books  and  stationery,  how  pro- 
vided    , 2787,  iiK 

— delivery  to  successor 2779.  2iM 

-—delivery  to  clerk  of  court... -j?;- 
^receipt   for    jl" 

—  furniture,    seals,    etc ••*' 

Judgment  against,  adjustment  "f     , 

by   supervisors    •''' 
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Sec. 
roiSiTV    AND    CITY    TRBASITRERS — 
Cob. 

City  or  town  treasurer  to  per- 
form duties  of  regri-tter  or 
chamberlain     2987 

—duties  with  reference  to  pub- 
lic school  system    774 

Acts  of  Assembly  furnished  to. .   388 

Delinquent,  statement  by  Audi- 
tor     2418 

— list  of  delivered  to  Attorney 
General    2432 

— praceedlng;  against  treasurer 
and   sureties    24SZ 

Judgment,   execution.  Hen.. 2433 

Proceeding  against  for  viola- 
tion of  revenue  laws    2644 

Suspension   by   Governor 2791 

— successor,   bond,   duties,   eto.    .2791 

— for  failure  to  settle  with 
State     2201 

Removal      . .  2790 

— for  failure  to  make  state- 
ments and  payments  of  taxes 
collected     2413 

Procedure  for  discharge  nrora 
liabllty  after  expiration  of 
term    2792 

Vacancy,  for  failure  to  give  new 
bond     2777 

— for  holding  other  office 2702 

^Va.  Const.,  J  118 

Powers  and  dntlea 

Receipts    2774 

Disbursements  on  warrant  drawn 

by  board   of  supervisors 2774 

"Revenue  of  the  State,"  mean- 
ing of  term  2430 

"Twocal    revenues."     meaning    of 

term     S431 

To   receive   and   disburse   school 

moneys    72(i 

— school   taxes    72« 

— separate    accounts    726 

— funds   for  school   libraries 755 

To  receive  and  account  for  taxes 

and   levies    2407 

Road  tax  for  each  district  kepi  . 

separate    1987 

Account  of  receipts  and  dis- 
bursements     3780 

— statements  to  board  of  super-. 

▼Isors 2780 

— Inspection     2780 

Proceedings  against  by  couniy 
school  board,  settlement  of  ac- 
counts     »..    650 

Inspection     of    accounts    of    b» 

State  Accountant    S66 

System   of  accounts   for  devisea 

by  State  Accountant 665 

Audit  of  accounts  of  by  super- 
visors      2719 

Settlement,  with  supervisors. ..  .2201 

— ^annual    settlement    2786 

— with   school   boards    ....2101 

Exhibiting  cash  to  balance  ar-, 
counts    with    county    levy   and 

school    fund    2201 

Account  and  statement  when  r«- 
guired     by     circuit     court     or 

•    board  of  supervisors    2785 

Falling  to  settle  with  State,  re- 
port  of    2201 

— suspen.alon    2201 

— appointment  of  person  to  per- 
form  duties   or    2S01 

bond  of  2201 

Failure  to  balance  account  with 

county  levy  and  school  fund.. 2201 
— suspension   2201 
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— appointment  of  person  to  per- 
form duties  of   2201 

Attending    courts     2774 

— meetings  of  board  of  super- 
visors   2774 

Delivery  to  purchasers  of  bonds 
issued  for  Improvement  of 
roads     2116 

Road  bonds  issued  for  magis- 
terial   districts   delivered    to.  .2124 

—delivery   to  purchasers    2124 

— liability  for  proceeds    2124 

Deputy,  using  or  lending  pub- 
lic   money    2788 

— forfeiture,   recovery    278S 

Constable  to  account  to  for 
taxes  on   dogs 2317 

Separate  account  of  dog  tax.... 2318 

— payment    from     2321 

— report   of .S3SJ 

GstabllHhmcnt  of  drainage  dis- 
trict, delivery  tt  assessment 
roll  to    1771 

— collecMoi.  of  assessment 1771 

— sale  of  delinque:!^  land.. 1771,  1T7<> 

— 'Payment  of  l;nt;ds  and  in- 
terest       1771 

penal'.y  for  iV.lIng  to  pay.   1771 

— payment  to  Dy  lanJ  owner  of 
full  (iraount  for  which  land 
Is  liaolo 1772 

— maniamud  to  enforCB  payme.it 
of    bonis      1774 

—fees     1775 

Fees  and  compensation,  for 
making  poll  tax  list 112,  114 

—for  duties  with  reference  to 
drainage    district    .- 1776 

— making  payments  for  Improve- 
ment of  roads  with  State 
aid     2106 

— services,  relative  to  road  bonds 
issued  for  magisterial  dis- 
trict       2124 

— an  sale  to  satisfy  Judgment  for 
rendering  false  list  for  tax- 
ation      2328 

— for  receiving  and  paying  reve- 
nue of  State   2430 

— for  receiving  and  disbursing 
funds  of  counties,  cities,  school 
districts  and  magisterial  dis- 
tricts      2431 

— for  leasing  or  distraining 
property    2439 

— for  receipt  to  purchaser  at  de- 
linquent  tax   sale    2464 

— for  sale  of  delinquent  land  to 
Auditor    2501 

—proceeds  of  forfeiture  of  ves- 
sels, Ac,  violation  of  oyster 
law    3276 

— forfeiture  for  falling  to  pay 
license  tax  Into  treasury   2381 

—forfeiture  for  failing  to  settle 

with  Auditor   2412 

-rwlthliolding  for  failure  to  re- 
port violations  of  duty  by 
commissioner  of  revenue    ....2384 

Crediting  funds  received  from 
forest   reserve    743,  744 

Interest,  when  charged  with.... 2436 

J^urors.  ILst  of  allowances  to. 
furnished   by   clerk    SOlrt   , 

r.,Icen8?,    on    bull    6447 

Payment  by.  of  expense  of  pri- 
mary election    248 

—compensation  and  mileage  of 
messenger    243 
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Sec. 
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— 8pet;ial  election  In  city  of  first 
class    2919 

~-cost  of  services  of  State  Ac- 
countant      565 

•  -warrant  for  school  funds 726 

— warrant  on  State  school  tax 
fund    747 

— warrant  for  State  school  funds.  763 

— warrant  by  city  school  board..  786 

—warrants  of  Board  of  Drainagre 
Commissioners   1762 

—for  costs  and  fees,  drainage 
district    1778 

—fund  appropriated  by  State  for 
high   schools    707 

—failure  to  pay  warrant  for 
school  purposes  781,  732 

• — payment  of  school  funds  to 
depository    732 

order  for 788 

—  — penalty    737 

"—loan   from  literary  fund 761 

— State  school  funds  for  cities. .   783 
• — expense      of      destruction      of 

diseased  cedar  trees 891 

--•to  orchard  inspector 897 

— fees,  registrars  of  vital  statis- 
tics     1579 

— rompensatlon,  drainagre  engi- 
neer and  board  of  viewers, 

1788,    1739 
— State  aid  for  roads   2106 

—  — warrants    2106 

certificates       of       Highway 

r'ommissloner    2156 

— proceeds     of     bond     issue     for 

magisterial    district    2124 

— compensation    of    assessor 2250 

ot    review    2226 

--compensation    of    assessor. ..  .225.0 
— from   license  tax   on   dogs,  , 

8321.   2332 
— capitation     taxes     Into     State 

treasury    2420 

—pensions    266$,    2664 

■ — for  support  of  poor   2795 

— to    State    treasury,    proportion 

of  judge's  salary 3466,  3468 

— allowances    to     witnesses    for 

Commonwealth     3612 

refund     3612 

—fee    of   attorney   appointed    to 

defend   poor   person    8618 

—allowance      for      clothing      for 

prisoners  on   chain-gang   4956 

—fees   to  jury  commissioners. .  .5986 

■-of  jurors    6991.    6010 

— compensation    and    mileage   of 

judge  holding  court  other  than 

his   own    5898 

Payments   to,   fees   of  candidates 

at   primary  election    249 

— State     appropriation     for     high 

schools     '. .   707 

l<ept   separate    707 

report  707 

— State  appropriation  for  normal 

departments     710 

■-State   school    funds 746,   749 

— State  school  funds  for  cities..   788 
— reimbursement    for    costs    and 

damage  of  destroying  diseased 

trees   892 

—  — collection    892 

— proceeds     sale     of    unbranded 

timber    1454 

— fines  recovered  from  owners 
of  dams  for  falling  to  main- 
tain   road    or   bridge    over....lt85 


See 
COUNTY    AND    CITY    TRBA8DRKBS- 
Con. 

— money   appropriated   by  Stat* 

for  improvement  of  roads tlK 

— levies  received,  sale  of  delin- 
quent lands   tin 

— oyster  laws,  vessels,  etc 
seized  for  violation  of,  pro- 
ceeds paid  to  it'j 

—  ^-commission    llTj 

Penalty  for  falling  to  make  or 
certify  list  of  paid  poll  taxes.  113 

— for  false  certificate  of  115 

— failing  to  pay  bonds  issued  by 

drainage    district     1771 

— falling    to    pay    license    taxes 

Into   treasury    tISl 

— falling  to  report  violations  of 
duty  by  commissioner  of  reve- 
nue      lJ«i 

— ^failing    to    furnish    dated   tax 

ticket  to  person  paying  taxes.  2(M 
— falllnar  to  make  taxes  by  dis- 
tress      H« 

— for  false  return  of  delinquent 

taxes    J42« 

— for  purchasing   real   estate  at 

delinquent    sale    US) 

— for  failure  to  perform  duty  re- 
lating   to    sale    of   delinquent 

land    Mitt. 

— for  dealing  In   warrants 1757 

•  — ^usin^or  lending  public  money.  J75^ 
— for  violations  of  law  relatinx 

to    levies,    etc 17»" 

Pension    fund     !Ki 

— ^payment J«M.  ««< 

— settlement    with    supervisors.. JMS 
Using  or  lending  public  money.. 17M 

— forfeiture,  recovery   37tS 

Report  to  division  superinten- 
dent of  schools   7!' 

— penalty  for  failure  to  make..  717 

— annual  report   "' 

— penalty    7!5 

— of  forest   reserve   74J 

— of  receipts  and   disbursements 

of   dog   taxes    to   superrisors.iJi: 
— of   sale   of   property  on  judg- 
ment  for   rendering  false  list 

of  property  for  taxation ill* 

— of  violations  %t  duty  by  com- 
missioner of   revenue   t'" 

Report  to  of  merchant's  pur- 
chases by  local  board  of  re- 
view   M« 

— assessmfnt  of  license  tax l**' 

Warrant   book    S^*' 

Warrants,    list    of    furnished   to 

board    of  supervisors   *'». 

— book    for    nii 

— paid  In  order  presented  JJII 

—how    paid    "**•  !I5, 

— recehvyd    '•"■   taxes jJJ* 

— credit  .on  taxes  due  '^'*- 2J. 

— time  within  which  to  be  psId.liW 
Warrants  on,  by  district  scbool 

board    •  •" 

, — for  expense   of  destruction  of 

diseased  cedar  trees  •*; 

levy  to  reimburse  county..": 

— treasurers  not  to  deal  in JJii 

— failure  to  pay,  motiorf  wtsinst.nj' 
— received   for   county  levies — Jijj 

— t^xes  deducted  from  »"' 

School    warrant,    loss  of  by.  '*"„„ 

lief    2» 

—bond    "«* 

Warrant,    for    arrest   of  P*""",,- 
doing  business  without  Ilcen»e"»» 
List  of  witness  fees  ccrtilled  to 
by    clerk    •*" 
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AS  TO  TAXATION 

To  furnish  lists  of  persons  who 
have  paid  poll  tax  109,  114 

— Va.  Const,  S   38 

— notice  to   of  correction   of....   110 

Va.    Const.,   t    38 

— charged   to    treasurer    Ill 

.    —    — Va.    Const,    S    38 

^-certificate  of  payment  on 
transfer  of  voter   115 

penalty  for  false  116 

Collection  of  omitted  capitation 
taxes   116.  2420 

List  of  paid  capitation  taxes  fur- 
nished to  treasurer  of  city  of 
second  class 2900 

Lievy  to  reimburse  county  for 
expense  of  destroying;  diseased 
cedar   trees    892 

Sale  by  to  satisfy  judgrment 
against  person  filing;  false  list 
of  property  for  taxation 23St 

— payment    of    proceeds    2328 

Copies,  land  booli  and  personal 
property    book    furnished    to... 2342 

— receipt    for     2346 

Ucense    tax    on    merchants,    as- 
•  sessment     2366 

— Increase,  collection   2366 

— against  person  doing  business 
without   license    2369 

— certificate  to  of  assessment 
against  person  doing  business 
without   license    2369 

—  — collection,   levy,  distress. 

2366.   2369 
— arrest      and     commitment      to 

Jail    2369 

License   tax  payable   to    2372 

When  license  taxes  payable  into 

treasury    2381 

Correction  of  assessment,  credit 

or  refund   2387 

To  receive  and  account  for  taxes 

and  levies  . .  ^ 2407 

Uniform    tax   tickets    2408 

— penalty   for  failing  to   furnish 

to  person   paying   2409 

Distress    for   taxes. 

2410.    2439.    2440,    2441 

— land   in    different   counties 2442 

— licenses 2366,  2369 

lieasing    property    for   collection 

of   2439 

—fee     2439 

List  of  payments  of  taxes  on  real 

estate   in  advance,  sent  to.... 2438 
When     and     where     to     receive 

taxes  2410 

— advertisement     of     time     and 

place    2410 

When  to  add  penalty 2410 

Interest  on  2411 

statements  to  Auditor 2412 

—settlements   with    2412 

Payment  Into  treasury   2412 

Delinquent    list    2414 

— furnished  to  Auditor 2412 

—form,  oath  to   2416,   2416 

— posting     2416 

— examined  and  certified. .  .2417.  2418 
— when   not   to   receive  taxes  In- 
cluded   In     2419 

— false,  penalty   2426 

—  forwarding  to  Auditor 2427 

Ust  of  Income  taxes,  how  kept.  2344 

— who   may    Inspect 2348.    2844 

Collection,  from  owner  removing 

to     or     residing     in     different 
county  or  corporation   2448 
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vby    garnishment    2444 

Copy  of  order  apportioning  taxes 
un  partitioned  property  fur- 
nished  to   2449 

Delinquent  town  taxes,  list  of.  .2467 

— sale    2467 

— how    redeemed    '. .  2468 

— when  purchased  by  treasurer.  2467 
Delinquent  taxes,  list,   posting.  .2460 

— notice  of  sale  2460 

— sale   2461 

— how  land  and  lots  sold    2462 

— treasurer   not   to   purchase 2463 

—  — penalty    for    2468 

— receipt  to  purchaser 2464 

fee  2464 

— report     of     payments     before 

sale     2466.    2466 

— report  to  court,  form  2466 

oath  to 2468 

—  — confirmation    2469 

—  — correction    .2472 

— assisting  judge  in  correcting.  .2473 
— purchase  in  name  of  Auditor. 248!) 

Hat  of    2489 

credit  for   2489 

Charged  with  amount  due  State, 

cities  and  towns  from  sale  of 

delinquent  land    2471 

Notice   to,    proceeding   for   relief 

against   delinquent   tax    sale.. 2474 
Notice   of  application  to   redeem 

part   of  land   sold    2493 

Refund      of      money      collected 

under  levy  which  Is  rescinded.  .2762 
— proceeding  against  for  failure 

to   refund    2763 

County   warrants  to  be   received 

for   county   levies    2782 

Taxes  deducted  from  war- 
rant     2784 

COUNTY    BOARDS 

Of    election,   see  "Bleetioaa" 
COUNTY   CXERKS 

See  «Clerk  «f  tke  Cenrt" 

To   be   clerk   of  circuit   court. 

Va.   Const,   (    110 

Election,   term    124 

— Va.    Const,   |(    110,    112 

Deputy,  appointment   2701 

— powers,    oath    2701 

— consent  of  court  to   270' 

— removal     2701 

Not   to   hold   other  office 8702 

—Va.- Const,   (   118 

— office   vacated    thereby 2702 

Books  and  stationery,  super- 
visors   to    provide    2767 

— furniture,   seal,  etc 2767 

COl'NTY   COURTS 

Jurisdiction  of  vested  In  circuit 

courts    6891 

COUNTY  DEMONSTRATION    WORK 

Appropriation   for   921,  924 

>     —disbursement   921 

— use   of    922 

Agents,    demonstrators    923 

— salary     / 924 

Boys'       clubs.       girla'       canning 

clubs     923 

COUNTY    SEAT 

Special  act  changing  or  locating 

prohibited    Va.  Const,  i  68 

COUNTY   SCHOOL   BOARD 
See  •<EdnoatlOB'' 

COUPONS 

See  also  -tUmtt  Debt" 

Form   of    2687 
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COlJPOBrS — Cob. 

Refundlns    M91 

Teiider  of  for  taxes   <69S 

— certain  acts  continued  In  force. 2E15 

.—fraudulent  use  of  1607 

.—record  of   StOS 

— possession    until    validity    ad- 

luVlicated 2609 

-^enderingr  same  coupons  twice  ..1610 
— penalty  on  officer  receiving:.  ..2611 
Tender  tor  debts  due  State,  cer- 
tain acts  continued  in  force.. 2516 
Purchase   or  sale   of   by   officers 

prohibited     2604 

R<9ceived    by    officers,    record    of 

to  be  kept    2606 

— penalty   for   failure    2606 

tVrKed  or  counterfeit,  to  be  de- 
stroyed   by    officers    receiving 

them     2612 

— proeeedlnKS  for  selsure  of 261S 

Register  of   262S 

— comparison   of    coupons    with. 2629 

Destruction  of   2620 

Cancellation   of    2629 

— when  received  for  taxes 2630 

COURTS 

See  titles  Of  the  particular 
courts;  «ClraIt  Oaarts»|  «Cor- 
yomtlaB  Coarta'*!  -Cmttema^t  of 
Conrt"!  "OoarttaoaMo"!  «9«- 
l»r«Bie  Court  of  Aitpealai" 
»Docketa'>t  xjadcesi"  "Jadldal 
Salco"!  «Jiirladl«tloB>'t  "Jwe- 
■tie  aad  DooMStle  Relatloaa 
Conrt"!  "Removal  of  Caaaea" 
Clerk,  see  "Clerk  of  the  Coart" 
Vacation  proceedings,  see  «Vaca- 

tlOB" 

Privilege  Of  voters  from  attend- 
ance  during   election, 

Va.   Const.,   |    29 

Contempt,  Oeneral  Assembly  may 
regulate  power  tp  punish  for, 

va.  Const.,  i  63- 

Powers  General  Assembly  may 
confer  on   Va.  Const.,  I  63 

Special  laws  regulating  practice 
prohibited   Va.  Const.,  S  63 

General  provisions, 

Va.    Const.,    SS    87-109 

Of  land  registration,  Oeneral  As- 
sembly may  establish, 

Va.  Const,  i   100 

Seal  of  construed  to  Include 
what     6 

— forging,    punishment    4486 

— •  — keeping   instrument    for 44.15 

Reports  to  by  Auditor  of  delin- 
quent treasurers,  clerks  and 
other  officers  2201 

— whether  county  and  city  treas- 
urers have. settled  with  State. 2801 

— fines  reported  to  clerks  by 
Justices    2661  ■ 

—plat  and  survey  of  new 
county     2680 

— by  committee  to  Inquire  into 
necessity  for  gemtral  Index  in 
clerk's    office    3396 

Acknowledgments  before  courts 
outside  of  United  States 6206 

Jails  of   2868 

— adoption  of  other   2872 

— ^Jallers,  attendance    2869 

In  cities  of  first  class 2913,  2914 

Appellate,  costs  In,  who  to  re- 
cover     8628 

Of  city  of  Richmond    6912-69S8 

Supreme  Court  of  Appeals  to  pre- 
scribe forms  of   writs   for.... 6960 


Sec 
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— regulation    of    practice    I9(t 

— rules    of   practice   and   sysKm 

of  pleading    M* 

Ceasing  to  exist,  how  Judgments, 
orders  and  decrees  of  exe- 
cuted     H'l 

Dockets,  of  civil  cases  1143 

•^^rlmlnal  cases   ti*i 

— chancery   cases    tUi 

— striking      causes  .    from      for 

failure  to   prosecute 4172 

Decisions   of   Supreme   Court  of 

Appeals   transmitted   to   6S(T 

—how  entered  *'<* 

Coart    funds 
Report      of      to      examiner     of 

records    ttit 

Notes,  bonds,  etc.,  held  subject 
to    order    of    court,    taxed   to 

clerk     »M 

Money  paid  Into,   trust  aompany 

as  receiver  or  trustee  of  4141 

General   receiver    «28e-«l»l 

— Investment   by    *1H 

Deposit    of    «J1' 

Clerk's    duties    «»!• 

— copy  of  record  to  Auditor. . .  .tJH 
— list  to  examiner  of  records — tSl* 
— report    of   to   commissioner  of 

revenue    Ml' 

Assessment  for  taxation   (SI" 

Payment  of  tax   by  bank   4318 

— credit  for  on  certificate  of  de- 
posit   4314 

Payment  Into  treasury 6311.  4311 

Account  of  by  Auditor 4113 

Payment  to  person  entitled 4114 

—limitation     4314 

JarlsdletloB,  powers  and  preeedare 
Abating    nuisance,    unauthorised 
use   of   street,   commitment  to 

Jail   for    3034 

Allowances  by,  expense  of  se- 
curing surety  on  bonds  IS* 

— of  fees  of  counsel   for  county 

school    board     643 

—list    certified    to   Auditor M< 

^-compensation   to  commissioner 

examining   clerk's    tax   book.. 1405 
— order   for   duplicate  certificate 

of     3444 

— of  attorney's  fee  out  of  funds 

In   court    '41' 

— for   making   out   fee   bills   for 

.deceased    clerk    *4>i 

— to  attorney  for  poor  person.. 3Si! 
— compensation    to    guardian   ad 
litem  for  infant  or  Insane  de- 

fendant   ••" 

Appeal  to  from  sentence  of  Jns- 

tlce  for  contempt   4*31 

Appointment  of  person  to  per- 
form duties  of  treasurer,  clerk 
or  other  officer  falling  to  »««-,„, 

tie    accounts    '"' 

— of   person   to   act    In   place  of 

sheriff  or  sergeant   •'" 

— of    commission    to    fix    salaries 

of  councllmen ■  •»"' 

— of     commissioners     to     ''*"•*„., 

registration   books    "'' 

— of    Justices    of    the    peace    ln.„, 

city  »"' 

— of  committee  to  inquire  Into 
necessity  for  general  Index  In     , 

clerk's    office     •'"' 

— of    police    agents    by    '*"'*•"„,, 

company,    approbation    of 5'44 

— of    police    agent,     for    steam- 
boat,  wharf,   approbation  of.  .4435 
^-of   commissioners   for  '"''K"",,-, 
ment  of  dower   '"* 
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— how  made    6961 

— of  Kuardian  ad  litem  for  In- 
fant or  Insane  defendant  <09S 

— of  trustee    e298-«S02 

Arbitration    under   rule    of,    rule 

thereon    6159 

— submission    Irrevocable    6160 

— po-^er  of  court  over 6160 

— award  entered  as  Judgment. 

6161.   6163 

— setting  aside   6162 

Attachment  of  party  refusing  to 

answer    interrogatories    62!t6 

— dismissing     suit     or     entering 

Judgment  against   6236 

— party      refusing      to      produce 

writings    6287 

— disposition    of    surplus    after 

sale  under    6168 

Attorneys,  quallflcatlon  of  be- 
fore      8421 

— revocation  of  license  or  sus- 
pension by   8483 

procedure  for   8424 

— certificate  to  applicant  to  take 

bar  examination    8418.  3419 

Ball,    allowance    of 4829-483T 

Bills  of  exception    6262 

— ^sertiflcate  in  lieu  of 6263 

Board  of  supervisors.  com- 
pelllnB  repayment  by  of  cost  of 
removing  poor  person  to  place 

of  last  settlement  2803 

Bond    taken    before,    provisions 

and  conditions  of 879 

— new.   may   require   when 280 

—of    non-resident,    security    for 

costs    8619,   3620 

— required  of  trustee 6301 

Capias   against   defendant  about 

to    quit    State    1.6419 

— taking   bond   of  defendant. ..  .6422 

—quashing,   discharge 6423.   6424 

— order  for  application  of  es- 
tate      6425 

Cav<3at     proceedings,      requiring 

security  for  costs  in 45,1 

^-dismissal    of    454 

— issuance  of  new  process 454 

— order  of  publication 464 

Certlflcate  of  loss  of  land  war- 
rant       419 

Children  committed  to  Board  of 

"Charities   by    190S 

— under  18   years  of  age   not   to 

be  committed  to  jail 1908.  1914 

commitment     to     Board     of 

Charities    and    Corrections    or 

institution    1908.   1914 

appeal   1914.  191  • 

— dependent,  order'for  support  of 

by    parent     1909 

— delinquent,  dependent,  neg- 
lected, appointment  of  phy- 
sician to  examine  1910 

placing  In  hospital   1910 

— delinquent,  appointment  of 
probation  officers  for.... 1911.  1912 

—  ^-expenses    1911 

delivery  of  children  to  pro- 
bation   offlcer    1913 

—  — report,  proceedings 1913 

— petition  of  probation  offlcer  for 

disposition  of   1916 

proceedings  on   191R 

cOTitempt   1916.  1916 

—  ,— «ppeal   1917 

—  — Investigation    of   violations 

of  law   relating  to    1920 

—  — incidental    powers    1921 


See. 
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—  —children,  report  from  in- 
stitutions receiving   1918 

— proceeding  for  adoption   of 6333 

Compromise  of  suit  of  Infant  or 
insane  person,  approval  of 5332 

— by   flduclarles,   ratification   of. 6440 

— by  trustee,  mortgagee,  receiver 
of  joint  stock  company,  ratl- 
flcatl6n   of    6440 

Contempt,  summary  punishment 
of 4621 

— limitation   of  penalty    4624 

—Jury    trial    4684 

— Qeneral  Assembly  may  regu- 
late power  to  punish  for, 

Va.  Const.,  I   68 

Continuance  of  causes  not  de- 
termined,  without   order  for.. 6978 

Corporations,  order  for  election 
of   directors   of    8808 

on  complaint  of  stockholder 

contesting  election  of 8804 

—dissolution  of.  appointment  of 
trustees   or   receivers    8813 

— proceeding  for  reissue  of  lost 
stock  certificate   8818 

—  —order  for.  bond  8819 

— non-stock,   dissolution    of 3880 

— public,  establishment  of  wag- 
on-way across  road,  canal, 
etc.,  of 3883 

appeal 3883 

Decedent's  estate,  appointment 
of  administrator 5360.  6373 

—  — of  estate  of  person  pre- 
sumed   to   be  dead    6382-5,364 

—  — revocation  i>f  authority  of 
female  personal  representa- 
tive        6878 

appointment  of  administra- 
tor de  bonis  non 5373 

— administration  on;  estate  of 
person    presumed    to   be    dead, 

6363-6368 

advertisement    4362,   6363 

hearing   6368 

—  • — grant   of   administration. .  .5364 

—  —distribution  of  estate 6866 

—  — revocation  of  administra- 
tion      6866,    5367 

costs 5368 

— when  estate  committed  to 
sheriff   or,   sergeant    6874 

—  — revocation    6374 

— appointment  jat  appraisers 5376 

list  of  heirs  furnished  to.. 6379 

— to    administer    real    assets    of 

decedent  6.896 

Distress   warrant,   disposition   of 

surplus   after   sale   under 6168 

Divorce,      Jurisdiction      of      suit 

for    6106 

Dower,  assignment  of,  commis- 
sioners   for    5126 

•—confirmation   of    5125 

Ejectment,  assessment  of  profits 

and  damages  In  action  of 6482 

Elmlnent      domain      proceedings. 

Jurisdiction    of    4361 

— appointment    of    guardian    for 

infant   or   Insane   person 4365 

— appointment  of  commissioners. 4366 

—  — of  other  commissioners. ..  .4370 

—confirmation  of  report   of 4369 

— when  no  Injunction  awarded.  .4371 

— distribution    of   damages 4874 

— appointment  of  board  of  com- 
missioners      4376 

Execution,  disposition  of  surplus 
after  sale  under 6158 
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^order  allowing  issue  of  during 

term     ASOt 

—discharge  of  execution  debtor 
committed  for  tallure  to  an- 
swer   Interrogatories    6506 

Piductary,    compelling    filing    of 

Inventory    640S 

— compelling    accounting.  .6408,    6410 
— requiring       commissioner       in 
chancery     to     seitle     accounts 

of    6416 

— requiring  new  bond  of.. 6.416,  4617 
— revocation  of  authority  of.... 6417 

— appointment    of    new    E418 

— resignation     of    .-. 5419 

— reports,  examination  and  con- 
firmation of    5427-5430 

— Investing  funds,  order  for.  ...6430 
— transfer   of   securities   to  suc- 
cessor   6432 

—order  for  payments  to  persons 

entitled    6433 

• — order  for  payment  of  debts  of 

decedent    6434-6436 

— distribution  of  estate,  ordtir  to 
creditors       to       show       cauqe 

against     6439 

— compromise  of  claims  by 6440 

—  — ratiflcatlon   of   6440 

Fines,    not    to    remit   except   for 

contempt  2567 

' — commitment  to  jail  for 2659 

— capias    2659 

— execution     2659 

— imposed  on  juror  falling  to  at- 
tend   inquest    4»J4 

— imposed  on  Juror,  witness,  or 
other  person  for  contempt  or 
dl.^obedienee  of  process,  pro- 
cedure,  rule    4985 

Fish    and    shellfish    industry    In 

Potomac   river,   jurisdiction   of 

violation  of  law  relating  to...S299 

Forfeiture  of  land  for  breach  of 

covenant  or  condition,  suit  to 

relieve  against  6633 

Game  laws,  jurisdiction  of  vio- 
lations of   3356 

Garnishment,       proceedings      on, 

execution     6509-6B1S 

Habeas  corpus,  may  compel  mem- 
ber   of    General    Assembly    to 

obey    writ   of   301 

Homestead  for  widow  and  chil- 
dren,   setting   aside    6687 

— sale   of 6642 

Infant,  commitment  of  to  prison 

association   1954-1966 

— funds  of,  when  paid  to  In- 
fant, when  to  parent   6343 

Injunction,    against    counterfeit- 
ing or  imitating  trade  mark.. 1460 
^-against  house  of  prostitution.  .1622 
violation,  contempt  proceed- 
ing     1624 

approval  of  bond  of  owner.  1627 

— acatnst  railroad  for  violation 
of  law  relating  to  transpor- 
tation  of  live  stocV    4006 

—  violations  of  law  relating  to 
advertisement  of  intoxicating 
liquors     4609 

—jurisdiction    of    6318 

— In  attachment  proceedings  ...6389 
Inspection  districts,  laying  off.. 1405 
Interpleader   proceedings. .6151,    6162 

— property   levied   on 6152 

Intoxirating  liquors,  license  to 
druggist,  revocation  for  vio- 
lation  of  law    4693 


Sec. 
COURTS — Cam, 

Investigation  of  sanity  of  per- 
son accused  of  crime 4909,  491S 

— commitment  to  bosplbl  or 
jail   4109,  4910 

— «entence  or  trial  when  re- 
stored to  sanity 4112 

Judicial  notice  of  signature  of 
Governor   or  Judge   till 

Judicial  sales,  appointment  of 
.special   commissioner   (IK 

— report  of  taxes   (2(1 

— appointment  of  person  to  re- 
ceive   proceeds    (271 

— rule  against  apeclal  commis- 
sioner  or   puFchaaer    »274-(J7J 

Jurisdiction,  continuation  of 
when   new   county   formed. 

2(82,    26U 

—  concurrent  with  State  Cor- 
poration   Commission    2754 

--over  water  courses   69SJ 

Jury,   trial   without   on   plea  of 

guilty     49»» 

— Va.    Const,    i    8 

— fine     Imposed     on     Juror    lor 

failure   to  attend   Inquest 4984 

—  — for  contempt  or  dis- 
obedience of  process,  proce- 
dure, rule   OM 

— requiring  additional  number  of 

jurors  to  be  summoned   5J>1 

— discharging  or  dispensing  with 

attendance      MM 

— venire     facias    to     supply  de- 

flclencr    '"* 

for  as  many  Jurors  as  may 

be  necessary   5J» 

—  — for  trial  of  case  against 
city,   town   or  county   (!••* 

— examination  of  juror  as  to  in- 

terest,  prejudice,   etc (♦♦• 

— special,    how    formed WW 

— apportionment  of  pay  of  jurors 

between   State   and   county  or 

corporation    ••f' 

—trial  of  civil  case  without.... («1! 
Justices    of    peace    In   city,  »P-.„. 

polntment   of    '•': 

— order     for     election    of    addl- 

tional   »•»* 

Mandamus,  vacation  proceedings, 

certified  to  clerk  of  court »»» 

Marriage,     jurisdiction    of    »"".,., 

to  annul  or  afllrm  *1J' 

New  parties,  order  bringing  ln.(l»' 
New     trials,     granting,     number 

of     •2»' 

— final  judgment  after   *J5J 

Oath   administered   to  Judge.. ^2>l 
— lo  person   elected  or  appointed 

to   offlce    "' 

Oath   or  affidavtt  before •  '■' 

Oyster  laws,   order  disposing  of 

proceeds  of  property  torttHM 

for  violation  of •'*•' 

Petition      for      commitment     « 

feeble-minded  person,  when  '* 

direct  to  be  filed    '•'* 

~-by    guardian    to    spend    more 

than   Income  of  ward's  eetatt 

Mil.  U» 

-to  establish  boundary  to  Tfi 
estate    "" 

— against  tenant  committing 
waste    "" 

~  by  surety  on  bond  given  under 
decree  of  court  for  Indemni- 
fying bond  i\-'" 

— procedure  when  Indemnifyin* 
bond  not  given   *"• 
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—  allowing  to  be  flied  in  pend- 
ing chancery  suit   <09C 

Vroceedlngr  for  delivery  of  goods 
when  -warehouse  receipt  lost 
or  destroyed   ISO'S 

—  — costs,  fees   ISOS 

— to    enforce    contract    reserving 

title  to  chattels   S190 

— for  recovery  of  rent  when  not 

payable    In    money 662A 

— to  exempt  wages  from  gar- 
nishment   (55( 

Proceedings,  entering  and  sign- 
ing      69«2 

—  control  over  In  clerk's  office.  .6140 

Process,    return   to 282E 

Prohibition,  suspension  of  pro- 
ceedings     5838 

—  -vacation  order  In   5SS9 

Publication     of     process,     order 

of     g069 

—dispensing  with  publication  In 

newspaper    811)70 

Punishment  on  confession  of  In- 
dictment for  murder,  ascer- 
tainment of 4919 

Qualification  before  of  examiner 

of  records    3219 

— approval  of  bond  of 2219 

— receiver,     rule    against    to    re- 
cover   money   due    from.. $274-0277 
— in  attachment  proceedings.  ...6389 
Recognizance,    what    order    tak- 
ing to  state   4973 

—default     recorded     4978 

— process  on    4978 

— remission   of   penalty    4980 

— surrender    of    principal    to.... 4982 

certificate  to  surety 4983 

Removal  of  deputies  to  officers.  .2701 

— of    trustees    0801 

Reports  of  business  in,  days  In 
session,  etc.,   to  Legislature, 

4405,    8400 
Reward  for  arrest  of  felon,  paid 

from    county    levy    2733 

Rules  for  decisions  and  proceed- 
ings In,  applying  to  ail  courts. S373 
Sale   of   perishable   goods   levied 

on,    order    for    2832 

—of    forfeited    property,    order 

'or     SS77 

— of  goods  seised  In  action  of 
detinue,  order  for  5798 

—  — exception  to  sufficiency  of 
bond    6799 

return  of  property  to  defen- 
dant     RgOO 

— of  property  taken  on  distress 
warrant  when  expensive  to 
keep,   order  for    8619 

School  boards,  compelling  set- 
tlement  of  accounts  of   J71 

Suspension  of  clerk  or  other 
officer  for  failing  to  settle 
with  State    2201 

—  rule    against     2201 

— appointment  of  person  to  per- 
form  duties   of    2201 

Suspension  of  treasurer  for  fail- 
ing to  settle  with   State 2201 

— failing  to  exhibit  cash  to 
balance  account  with  county 
levy    and    school    fund 2201 

— rule  against   2201 

— appointment  of  person  to  per- 
form   duties    of    2201 

Suspension  of  sentence  in  con- 
viction for  larceny,  forgery, 
uttering   forged   instrument. .  .4486 


Sec. 
rODRTS — Cob. 

Taxation,  directing  taxes  to  be 
paid  when  fund  la  distributed. 2309 

^-correction  of  erroneous  assess- 
ment on  property  or  for 
license    2385,   2389 

order 2S86,  2S89,  2390,  2391 

—  -^-appeal   from    2391 

• when  relief  refused 2S90 

—  — rehearing   2391 

—allowances  payable  from  coun- 
ty   treasury,    levy    for 2768 

Trial  of  criminal  case  on  plea 
of  guilty  Va.  Const.,  |  8 

Trial  of  misdemeanor  on  plea 
of    guilty    4927 

—-on  plea  of  not  guilty  4927 

Verdict,  court  not  to  direct 6003 

Waiver  of  Jointure  by-  widow 
in  6121 

Waste,  petition  against  tenant 
committing    6S11 

^-order  prohibiting   6611 

Witnesses,  restriction  of  number 
of  whose  fees  may  be  taxed 
in.  costs    SSS2 

-'■summoning,  in  Jurisdiction  in 
which  accused  was  arrested ..  4887 

— flne  imposed  on  for  contempt 
or  disobedience  of  process,  pro- 
cedure,   rule    4986 

—  -ordering  officer   to   serve   pro- 

cess  for    In    another   Jurisdic- 
tion      6218 

— order      for      subpoena      duces 

tecum     6319 

— compelling  attendance 6220 

— committing     for     refusal     to 

testify     , 6221 

OSecrs 

Oath  of,   where  recorded 377 

Crier,  appointment,  bond,  duties. 2821 
Intimidating   or   Impeding,   pun- 
ishment      4526 

Sheriff   or   sergeant   to   attend.. 6963 

Exempt  from  Jury  service 5985 

L/iability  of,  homestead  exemp- 
tion  not  applicable   to 6631 

— Va.    Const,    i    190 

Records  aad  papera 
Authentication    of    by    8epr»tary 

of   the   Commonwealth   . .  .344,   846 
Book  showing  taxes  received  by 

clerk ; 3406 

Order   book,  qualification   of  of- 

ncers   entered    In    3696 

— Index    3894 

— Judgment  on  writ  of  error  in 
criminal  case  certlfled  and  en- 
tered on    4939 

— proceedings    entered    in,    read 

and   signed    6962 

Appointment  of  Jury  commis- 
sioners entered  on   6986 

Removal    from    county    or    city 

prohibited  8887 

Open  to  public  Inspection   3S8S 

Copies  furnished  by  clerks 3888 

Reblnding       and        transcribing 

records     5980-6988 

Faitli:      given      to      transcribed 

records     6980 

Permitting  withdrawal  of  orig- 
inal  paper    8200 

Re-entry    of    lost,    destroyed    or 

Illegible 6301-6204 

Oi  court-s  of  United  States  or 
another  State,  how  authenti- 
cated to  be  used  In  evidence. .6206 

— of  foreign  court    6207 

Lost  or  destroyed,  how  suit  pro- 
ceeded  in    6241 
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Tcraia  aad  acaaloBa 

If   day  of   month   falls   on    Sun- 
day proceedlns'  on  next  day.       S 

Adjournment   5959 

— from  day  to  day  6970 

Place  of  holding S9<4 

— cbange  of  59(6-S968 

—  — not     to     cause     discontin- 
uance     S9T1 

— acta     at     other     places     con-' 

Armed    69(9 

Effect    of     failure     to     open     on 

day  appointed   5970,  6971 

Ending  during  trial,  trial  to  so 
on   until   concluded    K97S 

COURT  DOCKBTS 
See    MDseketa^ 

COURT  rCNDS 
See  «C*arto'> 

COURT   or   APPBAI.S 

See  -Smprtrnm  Coart  of  Appeals" 

COURT    OP    LAND    RKGISTRATION 
General  Assembly  may  establish, 

Va.  Const:  t  100 

COURT  OF  LAW  AND  CBANCBRY  OP 
THB   CITY  OF   NORFOLK 

Bstablishment   E9S4,  5989 

.Turlsdtotlon .6935 

— matters  excluded  from    69S< 

Terms,   rules   59S7 

Appeals   from    6988 

CommisBloners  of  6940 

Sergeant  of  city  of  Norfolk   to 

attend    6941 

Process  and  orders,  execution  of.  5941 

Juries     6942 

Provisions  applicable  to 5942 

Clerk,  bond,  duties 2696.  5944 

Judnre  6934 

— absence  or  inability  to  sit 5948 

— salary   8468,  5945 

—  — Increase,   decrease    8469 

Serjeant,     fees,     payment     from 

treasury    S61A8 

—deputy     •. 8B03 

Chancery  docket   6246 

Office    Judgment,    when    becomes 

flnal    6134 

COURT    OF    liAW    AND    BaUITY    OF 

THB  CITY  OF  RICHMOND 
See   "Law  aad   E«alty   Coart  of 

th»  CUT  •(  RlekMOBd" 
COURT  OF  LAW  AND  CHANCBRY  OF 

THB  CITY  OF  ROANOKB 

Establishment    6946 

Jurisdiction    6947.    6951 

— matters  excluded  from 5948 

Terms     6949 

Appeals  from 6950 

Removal   to   of   oases   from   cor- 
poration  court    6961 

Judge,   election,    term 6946 

—absence  or  Inability  to  sit 6956 

— salary    3468,    696,7 

—increase,    decrease    8469 

Commissioners  of   6952 

Sergeant  of  city  of  Roanoke  to 

attend  6958 

Process  and  orders,  execution  of. 5963 

Juries 6954 

Provisions  applicable  to 5954 

Clerk.         compensation,         bond, 

duties  6966 

Sergeant,     fees,     payment    from 

treasury    3603 

—deputy   8508 

Office    Judgment,    when    becomes 

final    6184 

Chancery  docket 6245 


Sec 
COURT   PAPBRS 

See  «'Conrts»* 
COURT  RBCORDS 

See  -dmvUf 
OOURTHOUSB8 
Condemnation  of  land  by  United 

States  for  1» 

Erecting   or   repairing,   loan   for 

by  supervisors   iTlt 

— approval    of    court,    order   for 

election    37SI 

—election    J71I 

— bond  Issue   8740-1741 

Removal  of,  election, 

2745-2747,  87S1-2TSS 
Uonation     of    land     and    money 

for     H« 

Uond  Issue  by  town  for 274)-17(t 

Bond  issue  by  supervisors  for... 27(1 

How   provided    iS(4 

Rooms,    in,    renting,    etc iU4 

Mandamus  to  compel  repair  of.ZltS 

City  of  second  class  ttit 

Clerk's   office  to   be   kept  at UiS 

Distance  between  courthouses  of 

various    counties    and    city   of 

Richmond     1474 

Burning   or   destrojrlng,    punish- 
ment      44U 

Wilful  or  malicious   Injury  to.. 4411 
COVB 
Rights  of  riparian  owner  to  plant 

oysters   In    SIM 

COTBNANTS 

Running    with       land.      contrast 

with       company       condemning 

land    4JM 

Action   on   by   one   not  a  party 

thereto    514) 

To  stand  seized,  effect  of 5Ut 

To  stand  seized,   transfer  by  of 

possession   to  use    (IM 

"The  said — covenants"    5174 

Of  general  warranty 1171,5171 

•Of    special   warranty    5172,   5171 

Right   to   convey    5174 

Quiet    possession     II7I 

Free  from  all  encumbrances.  ...SITi 

For   further  assurances 51H 

That  he  has  done  no  act  to  en- 
cumber     5177 

To  pay  the  rent 5178,  51M 

To  pay  the  taxes   51TJ 

That  he  will  not  assign S17> 

That  he  will  leave  the  premises 

in  good  repair 6179,  (1M 

In  leases,  effect  of  destruction  of 

property    61M 

For  lessee's  quiet  enjoyment.  ...Sltl 

For  re-entry  by  lessor 5112 

In   deed   by   husband   and  wife, 

effect  on  wife   5211 

In   lease,   rights  of  assignee  of 

lease  in   lUS 

—of  grantee  of  reversion (Sit 

—of    lessee   against   grantee   of 

reversioner    6512 

Re-entry  for  breach  of. . .  .S58e-ttt> 
Assumpsit      may      be      brought 

where  covenant  will  lie *•" 

Action    to    recover    penalty    for 

non-performance    of    62tl 

COW 

See  «D«lrica* 

Larceny  of  444# 

CRABS 

See  «C«aiaiMloB  of  PUberlear< 
Setting    line    for    in    Lynnhaven 

river  at  night  *'^ 

— penalty    -Jl'' 
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CRABS — Cob. 

Taklngr  with  rakes  and  scrapes 
in    Northampton   and   Accomac 

counties,    penalty    323$ 

Crabbing  errounds  not  to  be 
staked   off   or   used,    penalty.  .3233 

Catching:  at  night 3251 

^-on  Sunday   3261 

— penalty    3251 

Citizen  not  to  be  Interested  with 
non-resident  In  catching,  pen- 
alty   3253 

Non-resident   catchlngr,    penalty. 3264 

— buying     ; .  .3256 

License  to  take,  buy  or  market. 3292 

— t^JC    3292 

Scrapes   and  dredges    3292 

Designation  of  number  on  boat.  .3292 

Regulations    for    taking 3292 

Penalty   for  violations  of   law..32!>2 

Crabbing  grounds  3295 

— application  for  deslgn.itlon  of. 3295 

— designation,    stakes    3296 

— plat,   recordation    32».'l 

—costs  3295 

C-RAIG    COBNTY 

Commonwealth's  attorney,  foes.. 3506 
CRANE'S   JtKST  RITEH 

Obstructing  navigation,  punish- 
ment      4752 

CR.E:Aai 

Cheese   manufacturer   improperly 

disposing  of,  penalty. . .    1197 

CRR«M   OF  TARTAR 

Sale  Of 1681 

CREATION      AND      LIMITATION      OF 
ESTATES 

Separate  estate  of  married 
women    6134-5140 

^-equitable    separate    estate 6139 

Of  Inheritance  or  freehold,  when 
writing  necessary 6141 

— when  deed  or  will  necessary 
to    convey    6141 

— voluntary   partition,   deed    5141 

Gifts,    necessity   for   writing 6141 

Interest  taken  under  Instrument 
by   one   not   a   party  thereto.  .5143 

To  lie  in  grant  as  well  as  In 
livery     5146 

Disposed  of  by  deed  or  will 6147 

Fniture  creation  of  by  deed  or 
will    6147 

Executory  limitation's,  created 
by  deed  or  will   5147 

■When  power  of  disposition  In 
life  tenant  not  to  defeat  re- 
mainder   6147 

Deed  t»  pass  rights  of  grantor, 

6148,  6163 

Fee  simple,  passing  by  deed  or 
will  without  words  of  limitii- 
tlon     5149 

Conversion  of  fee  tall  Into  fee 
Bimple    6160 

LJmitatlon  contingent  on  dying 
without  heirs  or  heirs  of  the 
body,    how   construed    6161 

Rule  In  Shelley's  case  abolished, 

6162 
Contingent  remainder  not  to  fall 

for  want  of  particular  estate.  .5163 
Remainder  not  affected  by  alien- 
ation   of    particular    estate    or 

merger    6164 

Transfers  to  uses   6156 

Deed  of  release  effectual  with- 
out   lease 6166 

Bquitable,   liability   to   debts 6167 

— spendthrift  trusts  MM 


Sec. 
CREATION   AND   UBHTATION   OP 
ESTATES — Cos. 

Trust  estates,  dower  and  cur- 
tesy   In    6168 

Survivorship  between  Joint  ten- 
ants abolished    5161 

—exceptions    6166 

Sale  of  fee  simple  on  bill  by 
life  tenant  against  remainder- 
man      6161 

Sale  of  life  tenant  on  bill  by 
remainderman       against       life 

tenant    6161 

Deed,  form  of  5162 

— estate   conveyed  by   6163 

— effect  of  certain  words  of  re- 
lease      6164 

Tjease,  form  of Slf 5 

Deed  of  trust,  form  of 6166 

— sale  under   6167 

Estates   which   may  bo   disposed 

of  by  win 6227 

CREDIT 
Of    State,     not     to    be    lent     to 
counties,   cities   or   towns, 

Va.   Const.,    I    186 
Of  State,   county,   city,   or  tcfwn, 
not  to  be  granted   to  aid  per- 
son  or  corporation, 

Va.    Const.,   i    185 
To    minor    students    of    colleges. 

&c.,    prohibited     4707 

Representation  as  to  credit  of 
another,  no  liability  on  unless 

In    writing    6561 

Presumption  of  power  of  agent 
of   mercantile   business   to   buy 

and  sell  on    6223 

(CREDITORS 

See  also  "AsalgBMeat  for  Rene- 
lit  «f  Crrditora")  •'Pmndnlent 
ConTeyances" 

Warehouse  receipt,  remedies  tcr 
reach    1816 

Suit  against  directors  and  stock- 
holders for  dividend  declared 
from  capital  stock   3840 

Transfers  with  Intent  to  de- 
fraud      6184 

— not  upon  valuable  considera- 
tion   6186 

— upon  consideration  of  mar- 
riage      5185 

— suit  by  to  set  aside  5186 

lien   5184 

of  creditor  filing  petition.  .6186 

— relief,  decree  against  debtor.  .6184 

Sales  of  merchandise  in  bulk, 
when   void   as  to   creditors. ..  .6187 

When  loan  of  goods  and  chat- 
tels void  as  to 6188 

Reservation  of  use  or  property 
by  way  of  condition,  reversion, 
remainder  or  otherwise,  when 
void   as  to    5188 

Contracts  reserving  title  to  or 
Hens  on  goods  and  chattels  for 
purchase  price,  when  void  as 
to  creditors    518!) 

— how  contract   enforced    5190 

Contracts  In  respect  to  real  es- 
tate or  groods  and  chattels  In 
consideration   of    marriage. ..  .6192 

— for  conveyance  or  sale  of  real 
estate,  or  term  therein  for 
more   than   five  years    6.192 

— sale  of  chattels,  when  posses- 
sion  remains  with   seller. 

5192,  5193,  6194 

— valid    when    recorded,  ..  .5196.    6196 
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Factors,  agents,  &c.,  failing  to 
disclose  principal  or  partner, 
liability  of  property  to.. 5194,  6221 

Deeds,  deeds  of  trust  and  mort- 
eragres  void  against  until  re- 
corded     6194-6197 

Word    construed    5800 

As  witnesses  for  or  against 
wiU 6244 

When  may  compel  partition  of 
real  estate 6279 

— relief  to  creditor  in   5281 

Order  in  whicli  debts  of  paid 
from   decedent's   estate, 

6S90,    6391,    6396 

Suits  against  heirs  and  de- 
visees      6398,    6^99 

Of  decedent,  real  estate  as  as- 
sets  for  payment  of   ....5896-5400 

Order  to  show  cause  against  dis- 
tribution of  decedent's  estate.. 6439 

Of  corporation,  consent  to  com- 
promise of  claims  6440 

Compromise  with  Joint  contrac- 
tor      6703-6766 

Part  performance,  when  to  ex- 
tinguish  obligation    5766 

Notice  to  by  surety  to  sue  prin- 
cipal  debtor    6774 

— effect  of  failure  to  sue 6776 

Rights  againaD  property  of  in- 
fant doing  business  as  trader. 6108 

Judgment  creditor,  who  deemed 
to  be 6460 

~-duty  to  cause  entry  of  payment 
or    satisfaction    .....*- 6460 

penalty  for  failure 6466 

CRKDITOR'S   BILI. 

To  subject  escheated  land  to  de- 
cedent's debts  516 

To  administer  assets  of  insol- 
vent Insurance  company  or 
guaranty    company    4315 

Against  corporation,  compromise 

of  claims  against   6440 

CRBBKS 

See   also   "Wmttir  Coaraca'* 

Rights  of  riparian  owner  to  plant 

oysters  in    322^ 

CRBOSOTB 

Sale,  label   1691 

CRIBR 

Appointment,   duties,   bond 2821 

Fees    3487 

— payment  from  treasury 3604 

— in  criminal  cases    3608 

— certificate    of    allowance. 

4961,    4962 

^-effect  of  failure  to  present 
claim  for  in  time   4966 

—fee    book    8494 

Of   Supreme   Court  of  Appeals .-.6877 

— of  special  court  of  appeals KS77 

— compensation    5877 

— exempt  from  Jury   service. ..  .5986 
C'RIMBS 

See  also  "CrlMlBal  Proccdnre"! 
••FUies  aad  PeaaltlMXt  '<Pur> 
feltnrea" 

Cruel  and  unusual  punishment 
not  to  be  inflicted, 

,  Va.   Const.,   S    9 

Conviction,    to    disqualify    voter, 

Va.  Const.,  i  23 

Special  legislation  punishing 
prohibited   Va.  Const.,  {  63 

Abduction,  for  purpose  of  de- 
filement   4411 

—of   inmate   of  State   hospital.  .4412 

— evidence    4413 


See. 
CRIMES — Caa. 

— limitation  of  prosecution 4411 

Abortion      4441 

— encouraging  by  lecture,  ad- 
vertisement,   etc    4441 

Abusive  language,  use  of Hit 

— over    telephone. iSH 

Accessories,   how  punished 47« 

Adulteration  of  drugs  and  food.. 174: 

Adultery     4(41 

Agent,  employee  or  servant,  cor- 
ruptly influencing  to  prejudice 

of   principal,    etc 4712 

— receiving   reward   for   4711 

Agricultural   lime,   selling  witli- 

out    certificate    11J4 

Agricultural  seeds,  violations  of 

•law  with   reference  to 1154 

Anchoring  small  boats  In  chan- 
nels of  Norfolk  harbor ttIT 

Animals,   diseased,   bringing  into 

State    »1S 

— shipping,  selling,  giving  awajr.  >1T 

— running  at  large 117 

— and  fowls,  dying  from  disease, 

failure  to  bury  or  cremate — ISM 
— dead,       casting       Into      water 

course    ns: 

— permitting  stallion.  Jack  or  bull 

to  run  at  large  I'll 

— running  at  large  in  vlUagei 
and  unincorporated  communi- 
ties     J56»,  H51 

— cruelty  to   4551 

— Interfering  with  olBcer  of  So- 
ciety for  Prevention  of  Cruelty 

to  m 

—casting  dead  animal  In  road..474> 
— leaving    sick    or    disabled   ani- 
mal in  road  or  street  4741 

Apprentice,   enticing  away I)l> 

Arson    7. 44J8-441! 

— with  intent  to  Injure  in- 
surer      448* 

Assigning  or  transferring  claim 
against  laborer  with  intent  to     ^ 

defeat   exemption    . .' W5; 

Attempts,    how   punished 4'*' 

— to   commit    rape    I'*; 

— to  commit  larceny  474' 

— to    counterfeit    ballots I" 

— to   poison    I*" 

— to  produce  abortion   J...4W1 

encouraging  by  lecture,  ad- 
vertisement,    etc 4"' 

— to    usurp   government 4'*' 

Automobile,     operation     without 

license    !"| 

— using  wrong  number  plate — 11" 
— violation  of  laws  relating  to.-lw 
— operating     for     hire     without 

license     "" 

— taking     without     consent    "'   , 

owner     "'• 

Ballast,    vessel   unloading  *'""■,„, 

out  notice '••• 

— falling  to  produce  certincate.-S»»i 
Ballast  master,  refusing  to  serve 

as  *•'' 

— failure   to   perform  doty '*« 

Bank,  failing  to  furnish  sUte- 
ment    of    financial    condition.. 41;' 

—falling  to  publish   4'-* 

— officer    refusing    assistance  l« 

examiner      4'*' 

— officer,  making  false  statement 

of  condition  of  <"' 

— unlawful    use    of    terms  **■*•,,„ 

banker,    trust    "" 

— unlawfully   engaging  In  husl- 

nesa  of  41J1.  «» 

.  — receiving  deposits  when  Insol- 
vent    *'» 
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BiKamy    4S38.    4539 

Birds.    kiUinK.   destroying   nests, 

selling    plumage    3366 

— shootinK    for   amusement 456(1 

— rentinK    premises    for    4566 

Board    of     health,     violation    of 

rules  of    1487,   1495 

Boarding  house,  defrauding 4464 

— removing  baggage  4464 

Brand,   imitating  or  altering 1437 

Bribery,  of  executive,  legislative 

or  Judicial   officers 4496 

— acceptance  of  bribe    4497 

— lobbying  with  General  Assem- 
bly      4499-4601 

— of  officer  to  prevent  service  of 

process    4602 

— of       commissioner.       Auditor, 

Juror,    etc 4508 

Bridge,  fast  driving  on 4740 

— failing    to    pass    to    right    on.. 4739 
Bucket  shops,  keeping,  etc.  4714-471 8 

— bucketing    4714-4718 

Buggery    4651 

Building  association,  foreign, 
officers    and    agents    failing    to 

comply    with    law    4162 

— officer  or  agent  of  making  false 

statement    4166 

Burning  or  destroying  dwelling 
house.     Jail,     vessel,     asylum, 

etc. 4428 

—other"  buildVngs .'.'.' .'4430."  "4'43l'. "  4432 

— lumber,  hay  stack,  etc 4431 

— bridge,   lock,   dam    4433 

— woods,    fence,    grass. ..  .4434,    4436 
— of  property  with  Intent  to  In- 
jure   insurer    4436 

Burglary     4437 

— entering  building,  etc.,  with 
Intent  to  commit  rape,  robbery 

or  murder 4438 

— with    intent    to    commit    other 

crime    4439 

— possession  of  tools  with  In- 
tent to  commit    4437 

Candy,    sale   or    manufacture    of 

adulterated     1193 

Carrier,  of  passengers,  operating 

excursion  Tvhen  prohibited.. .  .4010 
Canals.  Injuring  or  obstructing.  .446S 
Capitol    Square,     bringing    dogs 

In    412.   413 

— wilful  and  malicious  injuries 
to    Capitol    and    other    public 

buildings     4482 

—     — »o     property     In     Capitol 

Square      4482 

grounds,  trees,  shrubbery.  .4483 

Cedar  trees,  falling  to  treat  for 

rust     887 

Cemeteries,  graveyards,  etc  ma- 
licious  Injuries    to    4653 

— violations    of   sepulchre    4662 

Certifled  public  accountant,  vio- 
lation  of  laws   with   reference 

to 672 

Cheese,  selling  Impure 1171 

— keening    dairy    m    unsanitary 

condition     1172 

In   Chesapeake  Bay    14 

Cider,   sale   of   misbranded 1192 

Child  labor  laws,  violations  of.. 1814 
Children,      selling      newspapers, 

etc.    1813 

— Inducing  child  under  18  years 
of  age  to  commit  misde- 
meanors,   etc 1923 

— placing  In  homes  for  gain  or 
without  due  inquiry  as  to 
home     1934 


Sec. 
CRIMB8 — Con. 

violations  of  law  relating  to 

placing   In   home   1935 

— desertion    or   non-support   of.. 1936 
— Illegally     seizing,     taking     or 

secreting   4409 

Clams,      staking      In      clamming 

ground     323^ 

— Inspector      assigning      natural 

bed    3234 

— taking  with  rakes  or  scrapes 
in     Accomac    or    Northampton 

counties    3238 

— taking   with    drag   box 3215 

— catching  on  Sunday  3251 

— in    night    time    3251 

— citizen  Interested  with  non- 
resident In  catching 3253 

—  non-resident  catching  3251 

—  falsely  designating  as  l<ynn- 
haven    3291 

~  violating  law  relating  to  tak- 
ing,   etc 32D4 

«:;ierk  of  board  of  supervisors 
failing  to  certify  treasurer's 
report   to   grand  Jury    2780 

Clerk  of  the  court,  failing  to 
make  or  certify  .abstract  of 
votes    183 

■-falling  to  make  out  and  de- 
liver certificate  of  election 186 

— failing    to   verify    record 3401 

— falling  to  note  release  of  deed 

of   trust.   &c 3402 

—Issuing  duplicate  certificate  of 
allowance  without  order  of 
court    3404 

--falling  to  report  to  Legisla- 
ture      3405 

— failing  to  furnish  list  tf  of- 
ficers to  Secretary  of  the  Com- 
monwealth    3407 

— Improperly  acting  as  attor- 
ney     3426 

—  issuing  marriage  license  con- 
trary to  law   16 11 

— falling  to  perform  duty  relat- 
ing  to   marriage 6074.    6094 

—  failing  to  furnish  copies  of 
convictions    to    superintendent 

of    penitentiary    4948 

— false  certificate  to  soecial  com- 
missioner     6271 

—  -failure   to   give   notice   of   ap- 

pointment of  person  to  receive 
proceeds  of  sale    6272 

Coal,  dealer  refusing  to  weigh 
at    buyer's    request    1475 

Cocaine,  eucaine.  selling  or  dis- 
pensing     169$ 

— possession  of  with  intent  to 
sell    1697 

— ]. reset  lotion  for.  unlawful 
s'u-nlng   ar.1   fllllng    1*98 

Cock    lighting    4560 

Commission  merchant,  offenses 
by    1264 

Commissioner  of  labor,  failing  to 
answer  questions  or  Interroga- 
tories  of    1802 

Common  carrier,  falling  to  re- 
ceive and  receipt  for  freight.  .3927 

—  refusing  to  accept  bond  of  em- 
ployee  3985 

Common  law  offenses,  how  pun- 
ished    4760 

Compounding  offenses 4618 

Condlmental  stock  and  poultry 
food,  sale  of  without  license.  .1249 

Conspiracy,  to  cause  wife  to 
commit  adultery   4544 

— by   convicts    < 5050 
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— with  seines  In  Holston  and 
New   rivers    3200 

— unlawful  flshtns  In  Powell's 
river  J201 

— unlawful,  In  Mattapont,  Pa- 
munkey,  York  and  Elicabeth 
rivers   SJff2,  $204 

— in  Back  Bay  3202 

— unlawfully  taking  trout  or 
bass    3196.  219C.  8210 

— non-resident  Ashing  without 
license     8210 

— unlawful  by   non-resident 3211 

— non-resident  holding-  stock  In 
corporation  engaged  in  fish- 
ing business    3254 

— violating  laws  relating  to  Po- 
tomac river S30S,  3305 

Fishing  shores,  disturbing, 

5291.   5292 

Flour,  adulterated,  failure  to 
brand  1194 

— sale  of  In  barrels  below 
standard     1474 

Food,  misbranded  or  adulterated, 
selling   1177 

— adulterated,  selling  or  manu- 
facturing     1189 

— diseased  or  unwholesome,  sell- 
■Ing    1218,    1219 

— transportation  or  storage 
under   unsanitary   conditions.  .1220 

— adulteration    of    1702 

^forgery,  of  public  record,  cer- 
tificate, return,  etc 4484 

—uttering    4484 

— of  seal  of  State,  court  or  cor- 
poration      4485 

keeping  instrument  for.... 4486 

^-coln  and  bank  notes 4487 

uttering    4487 

—  — having   in   possession 4490 

— of  other  writings   4489 

— making  or  having  In  posses- 
sion anything  designed  for 
forging  any  writing 4488 

Fornication    4543 

Foundries,     failure     to     provide 

ventilation    1833 

— toilets,    washrooms 1834 

Fowls,  dying  from  disease,  fall- 
ing to  bury  or  cremate    1654 

— poisoning,     wounding.     etc....44S7 
— shooting  for  amusement 4568 

—  — renting   premises   for 4566 

Fraternal   benefit   society,    fraud 

In  securing  certificate  of  mem- 
bership      4304 

— fraudulently  obtaining  money 
from    4304 

— making  false  statement  In  re- 
port  of    4804 

— unlicensed,  soliciting  member- 
ship  in    4804 

— violation   of  law   relating   to.. 4304 

Fraudulent  sale,  'removal,  etc., 
of  mortgaged  chattel    ...4455 

— failure  to  pay  for  or  return 
goods  delivered  on  approval.  .4456 

Fraudulent  entry  by  officer,  or 
clerk  of  bank  or  Joint  stock 
company   4457 

Fraudulent  sale  of  goods  mark- 
ed "sterling"  or  "sterling  sli- 
ver"     4461 

—of  goods  marked  "coin"  or 
"coin    silver"     4462 

— of  articles  made  of  gold 4463 

Fraudulent  sale  of  stocks,  bonds, 
town    lots,    etc 4465 


SecL 
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— sale  or  pledge  of  goods  of  an- 
other and  falling  to  pay  over 

proceeds    44Si 

— failure  to  perform  promise  to 
deliver  crop,  etc..  In  return  for 

advance    of    money    44S4 

— buying  or  receiving  railroad 
Iron,    brass,    pig    iron,    metal. 

etc.    44S« 

— rbuying  or  receiving  house  Hx- 

tures    4i4) 

Qame.  violations  of  law  relating 

to  shipment  of  S)tl 

Game  laws,  officer  falling  to  per- 
form  duty    :}41 

Gambling,  keeping  gaming  table. 

etc.    4«7«,  4MS 

— ^permitting  on   premises   44TT 

— ^acting    as    doorkeeper,    guard. 

etc 4(71 

— hindering  arrest  or  seizure 4478 

— betting  or  playing  at, 

4679.  4681,  4(M 

In    public    place 4679.  4«S1 

what  is  public  place   4tS» 

— bookmaking,        pool       aelllntr, 

etc    4482 

— on  race  outside  of  Slate tMl 

— keeping     or     exhibiting     slot 

machine   4674.  Wi 

— betting  or  wagering   4t"it 

— conducting  or  being  Interested 

In  game  played  for  money 4487 

— keeper  of  ordinary  permitting 

at 4M« 

— letting  out-house,  etc.,  for 4(M 

— winning  at  by  cheat  or  fraud. 4(tl 

— betting   on   election    44»i 

— conducting  lottery  or  raffle 44J3 

— betting  on  horse  race  run  on 
road,  street,  bridge  or  land- 
ing     4741 

Gas  company.  Injury  to  or  de- 
struction of  property  of 4478 

— unlawful      Interference      with 

meter    4478 

Gates,  leaving  open   4*8* 

General  Assembly,  altering,  se- 
creting or  destroying  bills  or 

resolutions  pending  in SK 

Gensing,  digging  out  of  season.. 471* 
Goods   levied    on,   removing,  de- 
stroying,   etc.    4447 

.      Grand    Jury,     officer    falling    to 

summon     4>tJ 

—Juror    failing    to    attend 48«! 

Gjiaranty  company,  agent  of 
doing  business  while  company 

is    In    default 4IM 

Harbor  master  falling  to  perform 

duty «>I 

Harbor   laws,  violation  of HM 

Hiring  horse,  automobile,  etc 
wilfully  or  negligently  injur- 
ing     4SI7 

— rehiring     464^ 

— with  Intent  to  cheat 4547 

Horse  race,  entering  horse  dis- 
guised  or  under   false  name.. 4(84 

House  of  ill-fame,  keeping ^4S48 

House   of   prostitution,  violation 

of   injunction   against    "-; 

— keeping  intoxicating  liquor  in.4<*< 
Hotel,  obstructing  Inspector — U" 
— failing  to  pay   fee  for  inspec- 

tlon     '*'• 

— failing   to  disinfect   rooms..  .15'* 
— failing  to  post  warnings  and 
directions  as  to  use  of  gas — M' 

— defrauding    M** 

— removing  baggage   <*{! 

Hunting  without  license >•** 
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— transferring    llconse    8887 

— uslngr    another's    license 8387 

— on  land  of  another  without 
permission    388!l 

— procuring:  license  by  false 
statement,  altering  or  chang- 
ing     ., 8339 

— unlawful     8866 

Husband  or  parent,  deserting  or 
'failing  to  support  wife  or 
child 1936 

Hypnotism,  mesmerism,  practice 
of   4781 

Inciting  colored  persons  against 
white   4392 

— white  against  colored   4892 

Ice  cream,  failure  to  sterilize 
containers   for    1204 

— below  standard,  selling  and 
serving    1217 

Insane  persons,  hospitals,  etc., 
violation  of  law  by  officers  . ..  .lOftO 

Insane  persons,  mistreatment  ot.l082 

— aiding  In   escape  of   1063 

—disorderly  conduct  on  hos- 
pital grounds    1C64 

—living  ardent  spirits  or  nar- 
ROiics  to   1066 

Insignia  of  trade's  union,  so- 
ciety, association,  unauthorised 
wearing  or  use  of 4719 

— of  Southern  cross  of  honor... 4719 

Inspection,  false  marking  or 
branding  1441 

Insurance,  officer  failing  to  per- 
form duty  under  law  relaxing 
to 4198 

— agent  doing  business  while 
company  is  in  default 4209 

Insurance  company,  doing  busi- 
ness  Illegally    4288 

— recusing    to   exhibit   books. ..  .4228 
-    — oHIcer  making  false  statement 

in  report 4J80 

— promoter  selling  stock  In  vio- 
lation of  law   4889 

— false  or  misleading  statement 
by    4241 

Intoxicating  liquor,  selling, 
keeping  or  storing  for  sale, 
soliciting  or  receiving  orders 
for.  manufacturing  or  trans- 
porting     4684,    4586 

— acting  as  agent  of  buyer  or 
seller    45«4.   468S 

— drinking,  giving  away.. 4684,   45S6 

— violation  of  law  by  druggist  .4598 

— false  affidavit  to  purchase  from 
druggist    4697 

— prescription  for  unlawfully 
Issued  by  physician   4a98 

— drufiglst  or  hotel  keeper,  vio- 
lating law  as  to  shipment  of  .4605 

— keeping.  selling,  etc.,  at 
lodges,  fraternity  houses,  dubs, 
etc 4606 

in  house  of  prostitution. ..  .4607 

—violations  of  law  relating  to 
advertisement    of    4609 

— handling  draft,  etc,  in  pay- 
meht  for  4610 

— common  carrier  receiving 
orders  or  collecting  money 
for    4611 

—maintaining  nuisance   462i 

— drinking  in  public  place 4631 

— transportation  company,  or 
employee,  failing  to  keep 
record   4632 

—  — delivering  without  affi- 
davit     4634 
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—  — to  person  other  than  con- 
signee     4684 

— procuring  delivery  by  trans- 
portation company  by  false 
affidavit   4634,  4638 

failure  to  make  affidavit  in 

duplicate    46S4 

— giving  to  person  of  intemper- 
ate habits,  drug  addict  or 
minor     4639 

— sending  minor  or  female  to  ob- 
tain   4689 

— possession  by  minor 4641 

—  — as  agent  for  another  per- 
son     4641 

— female  ordering,  receiving  or 
having  in   possession   4642 

— hotel,  employee,  assisting  guest 
to   obtain    4660 

— proprietor  of  hotel  or  of  house 
of  private  entertainment  per- 
mitting employee  to  assist 
guest  In   procuring    4651 

—  — failure  to  discharge  con- 
victed  employee    4661 

— hotel  or  boarding  house,  keep- 
ing ardent  spirits  Jn 4652 

— failure   of   physician    to    make 

prescription  in  duplicate 4654 

— transporting  in   vehicle 4667 

— transferring    estate    to    evade 

law   4670 

— grinding   malt  to   be   used   in 

manufacture  of   4671 

Intoxicated  person,  running  au- 
tomobile,   engine,    etc 4722 

Junk     dealer,     falling     to     keep 

books     4711 

— failing  to  report  to  police 4711 

^-changing      form      of      article 

bought     4711 

Juror,  officer  corruptly  summon- 
ing to  act  partially  4619 

— ^procuring  to  be  summoned. ..  .4620 

— intimidating  or  Impeding 462G 

— fraud  in  drawing   4526 

— on  Inquest  out  of  court,  penalty 

for  falling  to  attend    4984 

Kidnapping,  with  intent  to  ex- 
tort   money    4407 

— to  sell  as  slave   ,.4408 

— Inmate  of  State  hospital 4412 

Larceny   of  oysters    8288,   3237 

— possession  of  tools  with  In- 
tent to  commit    4487 

— grand    4440 

—petit    4440 

— of  animals  4440 

— sand   front  banks  of   Potomac 

river   4441 

— bank    notes,    checks,    account 

books    4442.   4443 

—of  things  affixed  to  freehold.  .4444 

— of    dogs 4446 

— removal,    destruction,    etc.,    of 

goods  levied  on    4447 

— receiving   stolen   goods   as 4448 

— embezzlement    as    4461 

— of   public   funds   by   officer 4462 

— sale  or  pledge  of  goods  of  an- 
other and  failing  to  pay  pro- 
ceeds  4468 

— failure  to  perform  promise  to 
deliver    crop,    etc.,    in    return 

for  advance  of  money 4454 

— fraudulent   sale,   removal,   etc.. 

of  mortgaged   chattel 4455 

— failure   to    pay    for    or    return 

goods  delivered    on   approval.  .4456 
— obtaining  money  or  other  prop- 
erty by  false  pretenses  as.... 4459 
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— when  possession  of  stolen 
goods  by  junk  dealer  Is 4711 

Laundry,  violation  of  regula- 
tions     ...1545 

Iiaw,  practicing  without  license. 3422 

L<ewd  and  lascivious  cohabita- 
tion      4546 

License  of  merchant,  refusal  to 
testify  in  Investigation  of  pur- 
chases     2366 

License,  applicant  for  failing  to 
answer    interrogatories    2366 

— doing  business  without,  each 
day  a  separate  offense 2380 

License   laws,   violation   of 2393 

Life  insurance,  agent  or  phy- 
sician fraudulently  causing 
procurement    of    policy 4248 

Live  stock,  poisoning,  wounding, 
etc 4467 

— giving  false  pedigree    4460 

— obtaining  registration  by  false 
pretenses     4460 

Lobbying  with  Qeneral  Assem- 
bly   4499 

— employing  persons  to  lobby 
with      4500 

—  — exceptions    4501 

Log  brand,  erasing,  altering, 
etc 3S81 

Lynnhaven    river,    polluting 3290 

Malicious  Injuries,  to  capitol  and' 
other   public   buildings...' 44R2 

— to. property  In  Capitol  Square.  .4482 

^grounds,   trees,  shrubbery.  .4483 

— to  cemetery,  graveyard,  etc.. 

4552,   4568 

Malicious  trespass,  dog  as  sub- 
ject   of    4445 

— defacing,  injuring,  taking,  etc., 
personal    or   real    property. ..  .44''» 

— monument,  trees  marking 
boundary,   etc 4479 

Manslaughter,  voluntary,  punish- 
ment      4396 

'  — Involuntary,  punishment    4397 

Marriage,  within  prohibited  de- 
grees      4540 

— leaving    State    to    evade    law.. 4540 

—former  husband  or  wife  living. 4588 

— without  license  or  contrary  to 
law   4542 

— clerk  of  court  Issuing  license 
contrary   to  law    4641 

falling   to   perform   duty, 

5074,  5094 

— of  white  and  colored  person.. 4546 

performing  ceremony   4547 

— falling  to  return  license  an<! 
certificate    to    clerk's    olflce.  . .  .5074 

Maternity  hospital,  violations  of 
law  by    1980 

Meat,  selling  unsound   1183 

Medicine,  violation  of  laws  rela- 
tive to  practice  of 1623 

— false  oath  of  person  licensed 
to    practice    1612 

Milk,  sale  of  adulterated 1197 

— cheese  manufacturer  Improp- 
erlv  disposing  of 1197 

— selling  Impure 1171 

— keeping  dairy  In  unsanitary 
condition     1172 

— fn!lnre  to  sterilize  containers 
for     1201 

— selling  and  serving  below 
standard     1217 

Milk  fat.  improper  testing  for. 

1210,  1211 

Millfeed,  bran,  etc.,  sale  of 
adulterated      1196 
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Minors,  furnishlpg  cigarettes,  to- 
bacco,   pistols,    etc,    to 4(9> 

— furnishing    toy    firearms   using 

explosive   charges    1«7 

— student,  giving  credit  to 4"«; 

Miscegenation    4546.  4547 

Misdemeanors,  what  crimes  are.47;< 
Mines,  Inspector,   failure  to  per- 
form   duty    1IJ7 

— falling  to  warn  or  instruct  em- 
ployees      1J43 

— failure  to  provide  proper  con- 
ditions of  labor  for   IMS 

— violations    of    law    relating  to 
machinery,   appliances,   signals. 

inspection,    etc.     If (4 

— employment      of      Incompetent 

engineer     UH 

— interfering    witk    engineer    jr 

machinery    IMt 

— failure    to    provide    roadway^ 

and   refuge   holes    IMS 

— violation    of    law    relating    to 

ventilation    of    ISaO.   isr3 

— permitting      accumulation     of 

coal  dust    !»."> 

— e.xpIosl ves  in    1S5I 

— violation    of    law    relating   to 
protection    of    employees   from 

gas    1S5«.   !«•> 

— nre  boss,  violations  of  law  rt- 

latlng  to lit'' 

— violations    of   law    relating  to 

safpty    lamps    IM! 

— violations  of  law  relating  to  .l*t* 
— employment      of      minors     jr 

females  in,   false  affidavit  ..  -IStl 
^-employees,     doing      prohibited 

acts 1?JJ 

— failure  to  report  accident  in.lS'J 
— failing  to   make   report  to  Ir- 

spector    !''• 

— violating    Instructions    of   in- 
spector      187' 

—Illegal  blasting    l«Jf 

— steam  locomotive,  use  in 1*'' 

— failure  to  adopt  and  post  rules. U'S 
— electricity,    prohibited   voltas*'.    , 

failure  to  protect  wire H-' 

— sale  or  use  of  improper  illumi- 
nating oil  in   I«« 

— refuane  to  permit  inspector  to 

test    oil     IS" 

Monument,  tree,  boundary  marli.<.    _ 
etc..  injuring  or  defacing  — <•'' 

Morphine,   etc.,   sale   of l*** 

— furnishing   to    habitual   user..l»» 

Murder,    first   degro^    *':' 

— punishment    *;:' 

— second  degree  *»'' 

punishment  "'• 

—killing    in    duel    out    of   SUl» 
by  agreement  made  within...  JjjJ 

—  .^—accessories   "'' 

— death  of  passenger  on  railwar 
caused      by      injuring     switch.    ^ 

engine    etc U(f    **•* 

on   railroad    train   or  vessel 

caused   by   shooting  or  throw- 
ing stones  at    •■•"Li 

Name   of   another,    unauthorlT'fl 

use  of    '*" 

— unauthorixed   use   of   nme  or 
portrait    of    person    for   adver- 

tlslng  purposes    »'" 

— unlawfully  changing  or  as*""'.,., 

ing    another    "" 

Navigation,  Interferencf  with  "■   .. 

destruction   of  buoy,  etc ♦'»♦ 

— anchoring  on  range  o'  lights.  »i>' 
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Notes  to  circulate  as  money, 
isfciiance 4698 

— passing'  or  receiving  in  oay- 
ment     469f 

— isirued  by  bank  for  less  than 
five  dollars,  bringing  in  State 
or  passing   4700  ♦ 

— for  less  than  five  dollars. 
issiiln«>'     4701 

— scrip     4703 

Nursery  stock,  transportation  of 
uncertified    874 

—  delivering  or  giving  away  un- 
inspectrd    nursery    stock S73 

— selling.  &c..  nursery  stock 
without  having  certiflcale  of 
reerlstration     8S2 

Nursing,  violations  of  law  ra- 
latlng  to  171(1 

— falsu  representation  in  appli- 
cation for  license   1712 

Obscne  literature,  printing,  pub- 
lishing-,   distributing    4S4$ 

Obstructing  justlre,  by  Iniim,- 
datir.g  or  !mp<fdlng  tudge.  Jus- 
tice,  Juror,   e'c .4S26 

— fraud    in   drawing  Jury 4526 

Officer,  of  State,  failing  to  pro- 
duce books  and  vouchers  for 
inspection     558 

— failing  to  account  for  lines 
collected    2B46 

— receiving  other  than  United 
States  currency  for  taxes  and 
debts  dvie  State    2604 

— buying  or  selling  coupons  from 

.    State  bonds    2606 

— failing  to  keep  record  of 
coupons    received     2606 

— falling  to  perform  duty  in  elec- 
tion  for   forming   new  county. 2678 

— falling  to  assist  officer  with 
process    2822 

— failing  to  assist  In  preserva- 
tion of  the  peace 4511,  4512 

— falling   to   execute    process   of 

arrest   461 0 

.  — having  interest  In  contract 
with  State  institutions,  public 
trust,    etc 4706 

— failing  to  return  recognizance 
or    taking   Insufficient    bail.... 4887 

Oleomargarine,  unlawfully  sell- 
ing, keeping  or  using 1201 

— sale  of  unlabelled  or  un- 
branded    1203 

Opium,   morphine,   etc.,   sale   of. .  1695 

— furnishing   to    habitual    user.  .1696 

— use  of  in  manufacture  of 
cigarettes     469'i 

Optometry,  violations  of  law 
with  reference  to  practice  of. 

1636,  1637 

Orchard  inspector,  refusal  to 
obey   orders   of    901 

Oyster  inspector,  falling  to  re- 
port, account.   &c 3222 

— assigning  natural  oyster  rock 
or  clam    bed    3234 

— failing  to   perform   duty 3267 

— failing  to  inspect  and  seal 
measures    3273 

Oysters.  staking  In  natural 
oyster   rock    3232 

— larceny  of 323.3.  3237 

— Injuring  or  removing  bound- 
ary marks  on  oyster  grounds. 3235 

— taking  with  rakes  or  scrapes 
in  Northampton  or  Accomac 
counties    3238 

— packer,  shucker  or  buyer,  deal- 
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ing  without  license  or  making 

false    report     3239 

— taking    in    closed    season,    or 

with    patent    tongs    3240 

— falling    to    register   boat    used 

in    taking    8241 

— taking   without   license    3243 

— taking  or  selling  under  size.. 3244 

—taking    with    drag-box 3246 

— Illegally    taking    with    scrapes 

and   dredges    S246,    324S 

— carrying    seed    oysters    out    of 

State   without  permit   324 j 

— buying       or       carrying       seed 

oysters   without   permit    3260 

— carrying  out  of  James  river 
during   closed   season    without 

permit     sjsi 

— catching  on  Sunday    8261 

in  night  time 3261 

— using  illegal  measure  for 3262 

— citizen  interested  with  non- 
resident in  catching  or  plant- 
ing      3253 

— non-resident  catching    3254 

— officers  falling  to  perform  duty 

in  enforcement  of  law 8267 

— taking     for     conversion     into 

lime    8272 

— roughing    or    taking    without 

culling     8274 

— having    scrape    or    dredge    in 

Pocomoke   Sound    8280 

— removal  from  polluted  areas.. 3287 
— falsely    designating   as    Lynn- 
haven  82*1 

Pandering   4679 

— receiving  money  for  placing 
female  In  house  of  prostitu- 
tion      4579 

— detaining  In  for  debt  4679 

Parent  failing  to  support  child.. 193 j 
Parent    or    guardian    permitting 
boy    under    ten    or   girl    under 
sixteen     to     sell     newspapers, 

magazines,  etc. 1813 

Peach  trees  Infected  wtth  yel- 
lows, selling    905 

Pension,    purchase    of    2668 

— perjury   In   application   for.... 2660 

— falsely   certifying   fact 2660 

Perjury    4493,    4494 

— subornation  of 4494 

— false     swearing    before     State 

Accountant    569 

— false   oath    of   person    licensed 

to  practice  medicine 1612 

—in  application  for  pensions 2660 

— of  witness  before  city  coun- 
cil. Ore  or  police  commis- 
sioner      2985 

— before  State  Corporation  Com- 
mission     3724 

— false  .statement  to  collector  of 

canal   tolls    4020 

—fal.se  swearing  before  commis- 
sioner of  insurance   4189 

— by  officer,  director  or  incor- 
porator of  insurance  or  guar- 
anty company  4206 

— officer  of  insurance  company, 
false  statement  In   report  of.. 4230 

Petit  larceny 4440 

— second  and  subsequent  con- 
victions   of    4785 

Petit  treason,  punished  as  mur- 
der      4761 

Pharmacy,  violation  of  law  rela- 
tive to  practice  of   1657,  1659 

Physician,  failing  to  report  con- 
tagious disease    1515 
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— ob&tructine    commission     4067 

Terrapins,  citizen  Interested  with 

non-Msident    In    catching 3263 

— non-resident  catching   3264 

—taking    out    of    season 3297 

—diamond    back,    taking   out   of 

season    or   underslze    5298 

Threats   of   bodily    Injury    4687 

Timber,    marked,    destruction    or 

conversion  of    .1447 

— unauthorized   use   of  brand   or 

trade    mark    1460 

— branding  Iron,  unlawful  use  of, 

counterfeiting,    etc.    . .- 1461 

— fraudulent'  branding    1462 

— conversion    of   branded    1453 

— ^unmarked,     failure     to     cause 

sale   of    1464 

Timber      brands,      defacing      or 

fraudulently   using    1447 

Tobacco,     falsely     marking     or 

branding     1368 

— sold,    failure    to    keep   account 

of V 1365 

— sending  to  wrong  warehouse.  1397 
Tobacco,  sampler  dividing  fee..  1384 
— warehouseman  giving  bonus  or 

rebate    1S84 

— person   receiving  1384 

Tobacco.    Inspector     or     sampler 

giving  false  receipt  or   note.. 4708 
Tolls,    ferries    and    bridges,    re- 
fusal  to   pay    2071 

Towel,    furnishing    for    common 

use  In   public  place   1617 

Trade       marks,       counterfeiting, 

selling  goods  with  false 1466 

— fraudulent     representation     in 

procuring    registry 1469 

— displaying  without  authority.  .1461 
Transportation    company,    offlcer 
or  agent,    transporting  at   less 

than   regular  rates 3912,   3918 

— discrimination   by    3914 

— person  falsely  obtaining  trans- 
portation for  less  than  regular 

rates    ., 3913 

— failure  to  obey  trackage  regu- 
lations      3921 

— transportation  of  explosives.  .3923 
— obstructing  or  hindering  State 

Corporation   Commission    3924 

— falling    to    furnish    reports    to 

State  Corporation  Commission. 8924 
— falling     to     obey     rules     and 

regulations   of   3926 

Trapping    fur-bearing    antmaUk 

violations  of  law  relating  to.. 3364 
Treason,    definition    and   punish- 
ment for  4S89 

— misprision   of   4390 

—    — punishment    4890 

— attempting    to    usurp    govern- 
ment      4891 

Trespass,   dog  as  subject   of 44415 

— to  cemetery,  graveyard,  etc., 

4662,  4663 
— to  real  or  personal  property. .4479 
— monument,  tree  marking  boun- 
dary,  etc 4479 

Truck  barrel,  use  or  sale  of,  be- 
low   standard    1472 

Trustee,   failing  to   make   state- 
ment of  disbursements,  etc.... 6408 
Tuberculosis,  suspect  in  State  In- 
stitution,   failure   of   officer   to 

report    1646 

— failure   to  segregate   1647 

— failure  to  disinfect  apartment, 

1648,   1641 
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— letting    apartment    previously 
octupled  by  patient  ISM 

Turnpike  company,  violating  law 
relating    to    tolls    4Ui 

Unlawful  assembly,  judge  or  jus- 
tice failing  to  suppress  4S2J 

— killing    in    suppression   of Uti 

— punishment    (U! 

Underwriters'    agency,    violatiOB 
of  law  by   4114 

Vagrancy    2tH 

Vessel,    making    fast    to   county 
bridge    HIS 

— licensed  for  fishing,  conceallaK 
name  or  number  of   3177 

— having      scrape,      dredge     or 
patent  tongs  aboard   Sl'7 

— vessel  unloading  ballast  with- 
out notice    Kit 

—  — tailing   to   produce  certiB- 
cate    JI5T 

— Improperly        burying       dead 
bodies    from    ItSi 

— landing   sick   seaman    SCO 

passenger  without  provision 

for    maintenance    St(* 

— obstructing  ferry-boat  JM* 

—destroying    or   injuring  vessel 
or    property    on 44t« 

— shooting  at,  or  throwing  mis- 
sies   at    4471 

— faillng'to  sound  steam  wblatle 
on   James   river    47S5 

Veterinary  medicine  and  surgery. 
Illegal   practice   of    1S7S 

Vinegar,  sale  or  manufacture  o' 
adulterated    HH 

Vital        statistics,        certificate, 
failure  to  make  1S» 

—false      15S1 

— altering     1511 

— vinlatlons  of  law   with  refer-  _ 
ence     to     1»" 

Warehouseman     issuing     receipt 
containing    fal&n    statement, 

1140,  1S(J 

—delivering  goods  without  ob- 
taining  receipt    U" 

— issue  of  receipt  for  goods  not 
received    "" 

— issue  of  duplicate  receipt  not 
so    marked     '"' 

— deposit  ing   another's  goods  in 
warehouse    or    negotiating  ■*'  ,  , 
celpt  for  mortgaged  goods — I'jJ 

Warrants,    discounting   Jjj 

W,ater    courses,    pollution  of.  .••l'« 

-^obstruction  of  by  dam  or 
other    thing    '"' 

— casting  timber  into  river  or 
creek,  injuring  bridge  or  best 
etc *'" 

Obstruction  of  navigation  of 
Mattaponl  or  Pamunkey  rlTeMM' 

— obstructing  navigation  or  to" 
on    Sycamore   Mill   Creelc *'" 

— placing  weir  or  hedge  In  '**!'"  .j| 
pahannock    Creek    V 

— obstructing         landings       W 
throwing     oyster    shells   In"     , 
water     *'" 

— obstructing  navigation  oi 
prongs   of   Big   Sandy  River.. 4752 

—failure  of  land  owners  » 
Rockingham  county  to  kWP 
streams     free     from    obstrnc- 

tions    :•■•;; 

—placing  dam  or  obstruction  m 

Sandy    river    , •••:;   i:ii 

Water,    drinking,    pollution  of."" 
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Water  supply  oil  cities  (Uid 
towns,   pollution   ot   178S 

Water  works,  failure  to  obtain 
permit   to  supply  water   1793 

— disobeying'  orders  of  board  of 
health    1798 

Weapons,   carrying  concealed.  ..4634 

— black-jack,  knucks,  etc.,  Bell- 
ing,   furnishing,    etc 46JI6 

— carrying  on  Sunday  or  to  place 
of  religious  worship    4578 

Weights  and  measures,  superin- 
tendent or  sealer,  neglect  of 
duty    .■ 1488 

— use  of.  not  sealed  1481 

Wharves,  building  without  au- 
thority of  harbor  commission- 
ers     3675 

— failure   to   repair    3875 

— failure  to  provide  accommoda- 
tions for  passengers  at    4026 

— failure  to  provide  separate  ac- 
commodations for  white  and 
colored   persons    4036 

Wild  turkey,  buying  or  selling.  .3358 

Will,  fraudulently  destroying  or 
concealing    4458 

Wrecks,  failure  to  render  aid  to. 3600 

— disobeying  orders  of  commis- 
sioner      3602 

— interfering    with 3606 

CRIMINAI.   PROCBDVRB 

See   also  "Crlaiea'' 

Accessories,  when  and  where 
tried     4766 

Accused  not  compelled  to  give 
evidence  against   himself, 

Va.  Const,  |  8 

— may  testify  4778 

— effect  of  failure  to   testify 4778 

— trial  for  misdemeanor  in  ab- 
sence  of    4883.   4888,   4889 

— presence  of  in  prosecution  for 
felony    4894 

Acquittal,  when  a  bar  to  further 
prosecution      4771 

— when    not   a   bar    4778,    4774 

— offense  against  two  or  more 
statutes   or   ordinances    4775 

Adjournment  of  trial  by  Jus- 
tice     4889 

Amendment,  of  indictment  for 
misnomer    4875 

— Of  indictment  for  misde- 
meanor     4876 

— of  indictment  for  treason  or 
felony  before  plea  4877 

after  plea  4878 

—of  warrant,  on  trial  of  appeal 
from  Justice 4989 

Appeals,  Jurisdiction  of  Supreme 
Court  of  Appeals.. Va.  Const.,  i  88 

— when  allowed  Commonwealth, 

Va.   Const.,    ii    8.    88 

— from  decision  of  mayor-  of 
town    8011 

— from  civil  and  police  Justice.  .3106 

— from  convictions  before  Jus- 
tices of  the  peace  and  police 
lustlces    4989,    4990 

Approvers,  not  admitted  In  any 
case    4777 

Arraignment,  on  amended  Indict- 
ment     4878 

Arrest,  warrant,  who  to  Issue.. 4823 

— when  to  Issue,  how  directed, 
executed  and   returned    4824 

— where  executed   4826 

police  to  execute   2991 

— to  carry  accused  to  another 
county   or  corporation 4827 


Sec. 
CRIMINAL  PROCBDDRKi Cos. 

— by  oity  police  officer  at  park, 
etc.,    outside    city    limits 3006 

Arrest  of  Judgment,  defects  In 
Indictment  not  sufficient  for.. 4879 

— for  failure  of  record  to  show 
venire    facias    4895 

Ball    4828-4837 

— excessive  not  to  be  required, 

Va.  Const.,  (  9 

— General  Assembly  may  make 
provisions  for Va.  Const,  |  109 

— when  obligation  ttCken  by  of- 
ficer void    2824 

— In  proceeding  against  person 
intending  to  commit  crime. ..  .4792 

— allowance  by  Justice, 

4828,  4837,  4846 

— allowance  by  court  or  Judge, 

4829     4834 

— allowance  by  ball  commis- 
sioner     4830,   4884 

of  adjoining  county.. 4881,  4884 

— allowance  where  Judge  of  cor- 
poration court  Is  sick  or  ab- 
sent      4832.    4884 

— refusal  to  grant  or  require- 
ment of  excessive,  appeal, 

4839,    4830 

— increasing  amount  of 4831,  4832 

— surety  on  taking  security  from 
principal    4836 

— allowance  to  accused  arrested 
out  of  county  where  offense 
committed 4837 

— ball    piece,    delivery    to    ball.. 4838 

— after   conviction    4930 

— writ  of  error  to  Judgment  re- 
fusing or  requiring  excessive.  .4930 

^-on  appeal  from  conviction  be- 
fore   Justice     4989 

— in   extradition   proceedings. ..  .6063 

— in   habeas  corpus   proceedings, 

6853.  6859 

Bail  commissioner,  allowance  of 
ball    by    4880,    4831,    4884 

— fees     4886 

— certlflcatlon  of  recognizance  to 
clerk   of  court    4847 

— attachment    for   failure    4847 

— recognisance    required     4972 

how  payable,  penalty,  condi- 
tion      4973 

—  — waiver   in    4974 

for  Insane  person  or  minor. 497& 

—  — commitment  on  failure  to 
give,   d'scharge    4976 

—  — where  to  be  sent  when 
taken   out  of  court   4977 

— entry  of  default    4978 

proceedings  on   4978 

^-discharge  of  surety  on  pay- 
ment     4979 

on  surrender  of  principal.  .4982 

—  — certlflcate  to  surety   4983 

— balling   again    4988 

— remission  of  penalty   4980 

— defects   of   form  not  to  defeat 

action    on    4981 

— of  accused   by  Justice   4889 

—  — procedure  when  accused 
falls   to   appear    4840 

on  commitment  for  trial, 

4845,    4846 

—  — certlflcate  of  to  clerk  of 
court    4846,  4847 

—  — order  discharging   4860 

— of  accused  and  wjtnesses  when 

venue  changed   4915 

Beneflt  of  clergy  disallowed. .  .4761 
Bill  of  particulars  in  prosecution 

for  embeizlement    4461 
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Burden  of  proof.  In  prosecution 
for  brinKlns  diseased  animals 
into    State    916 

— in  proceeding  to  test  person's 
rifcht   to  practice  medicine. ..  .1614 

— In  prosecution  of  non-resident 
for  unlawful  Ashing; 3212 

— in  prosecution  of  non-resident 
for  engragins  in  fish  or  oyster 
business     3254 

— possession  of  Intoxicating 
liquors  for  personal  use  4SS4 

— In  prosecution  for  grinding 
malt  to  be  used  in  manufacture 
of    ardent    spirits    4471 

Capias  or  summons  issued  when 
Indictment  or  presentment 
found  or  Information  filed. 

4881.  4882,    4g8D 

— against    corporation     4892 

Cases,   setting  for   trial    4967 

Change  of  venue    4914-4916 

— special  laws   prohlbitedT, 

Va.    Const.,    9    63 

Commitment  of  accused  by  jus- 
tice      4839,     4841 

— order    4841 

further  examination    4841 

for   trial    4846,    4846 

certificate  to  clerk  of  court, 

4846,  4847 

order  superceding 4849,  48B0 

Concurrent  Jurisdiction,  of  vio- 
lations  of   mining  law 1886 

—of  circuit  courts,  justices  and 
juvenile  and  domestic  relations 
courts    1960 

— of  police  justice  with  corpora- 
tion   court    3094 

— of  civil  and  police  justice  with 
corporation    court    3102 

— of  offenses  committed  on 
water     3213 

— of  offenses  In  Potomac  river.  .3299 

— of  violations   of   game   laws.. 3345 

— of  circuit  and  corporation 
courts    with    justices     4987 

— of  trial'  justice  and  justice  of 
the   peace    4988 

Continuance  when  Indictment  or 
presentment  amended, 

4876-4878 

Convicts,  crimes  by,  prosecution 
for     5068-6058 

— proceeding  to  Impose  addi- 
tional punishment  for  second 
offense     5064 

Costs,  In  prosecution  for  viola- 
tion of  pure  food  laws 1190,  1223 

— in  prosecution  of  mine  operd- 
tor  for  refusing  to  permit  test 
of  oil   1883 

— In  prosecution  for  violation  of 
revenue   or  license   laws 2396 

— in  prosecution  for  violations  of 
game  and   flsh   laws    3343 

— witness'    fees    4967 

—  — payment  by  prosecutor, 
when     495.8 

payment  by  Comnjpnwealth 

in    misdemeanor   case,    when.. 4959 

— allowance  to  ofllcers  in  cases 
unprovided  for  4960 

—certificate  for  allowance  to  of- 
ficers      4961-4968 

— execution   for    4964 

■ — failure  to  present  claims  for 
In   time    4966 

— fees  of  Commonwealth's  attor- 
ney, when  paid  from  treasury. 4966 
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— security  for  costs  by  prose- 
cutor     : 4S(' 

—  — dismissal  for  failure  to 
give  4S«7 

— on  appeal  from  conviction  be- 
fore   justice     4J8J 

when  Judgment  for  given  by 

justice   against   prosecutor 4))1 

Counsel,  allowance  to  when  ap- 
pointed   by    court    3S18 

— opening   statements    4MJ 

Demurrer,  when   filed   «07 

Deposition  of  prosecutrix  In  rape 
case     441S 

Discharge  of  accused  for  failure 
to  indict,  present  or  file  In- 
formation  against   in  time 4$S< 

Discontinuance,  failure  to  award 
process  or  enter  conlinuanee 
not   to   work    ISM 

Dismissal  of  prosecution  for 
failure  of  prosecutor  to  give 
security   for  costs    iSt; 

Docket  of  cases  iJH 

— criminal  cases  disposed  of  be- 
fore  civil   cases    Cit 

Evidence,  of  improper  test  tor 
milk-fat    I!l» 

— certificate  of  analysis  fn  prose- 
cution for  violation  of  food 
laws  as   1X1 

:n  prosecution  for  manufac- 
turing or  selling  adulterated 
drugs     W" 

— prima  facie,  possession  «f  co- 
caine or  eucalne  in  prosecution 
for  having  in  possession  with 
intent    to  sell    I«T 

in  prosecution  for  violation 

of  child   labor  laws   1»I5 

— catching  oysters  without 
license   31*! 

— violation  of  law  relating  to 
size  of  oysters  and  shells  that 
may  be  taken  and  sold  !!** 

— prosecutions  for  illegally  tak- 
ing oysters  with  scrapes  and 
dredges    S!4«.  «« 

— prosecution  for  violation  of 
law  relating  to  scrapes  and 
dredges   In    Pocomoke  Sound.. 3'S» 

— prosecution  for  taking  oyster* 
out  of  season    3!)* 

— prosecution  for  violation  of 
game  laws 1321,  S35J 

— violation  of  banking  law,  re- 
fusing to  permit  examination 
of    books,    accounts,    etc 4131 

receiving  deposits  when  in- 
solvent      ■ <1'J 

— prosecution  for  seduction 4*jJ 

for  abduction   *•" 

— possession  of  tools  with  in- 
tent to  commit  burglary,  roh- 
bery  or  larceny  "*' 

— possession  of  house  fixtures  in 
prosecution  for  buying  or  re- 
ceiving with  intent  to  de- 
fraud    «" 

— possession    in    prosecution   for 
fraudulently  buying  or  receiT- 
ing     railroad     Iron,     pig    •'"'•,,, 
brass,  metal,  eta   ■■"" 

— embezxiement   of  public  funds 
by     ofllcer,     default    In    P*"' ,,. 
ment    ••*'*' 

— prosecution  for  fraudulent  sale 
or      removal      of      mortgaged 
goods,  failure  to  surrender  <"  .„ 
disclose  location  of  *'*' 
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— possession  of  brass  knucks, 
black-jack,  etc..  In  prosecution 
for    selling^     4536 

— cohabitation.  In  prosecution  for 
marriage  within  prohibited  de- 
gree or  between  white  and 
colored  persons  , 4540 

—character  of  house  in  prosecu- 
tion for  keeping  house  of  111- 
'ame 4648 

— possession  of  slot  machine  in 
prosecution  for  keeping  or 
exhibiting 4t86 

— prosecution  for  keeping  bucket 
shop    or    bucketing    4717 

— statement  of  accused,  when  not 
received   as    4781 

— sufflciency  of  proof  of  allega- 
tion of  larcenjr,  etc.,  of  cur- 
rency       , 4870 

— what  proof  of  ownership  of 
property   sufllcient    4872 

— husband  and  wife  as  wit- 
nesses for  or  against  each 
other     $211 

presumption  from  failure  to 

testify    $211 

—  — communications     between, 

r privileged     6212 
mpeachment    of     witness     by 
prior  inconsistent  statement  in 

writing   .6216 

Examination  and  commitment, 
bringing  person  arrested  be- 
fore Justice    4826 

— commitment    4839,    4841 

order   484l 

further  examination   4841 

—  — for  trial  after  examina- 
tion     4845,   4846 

—  — certiflcate  to  clerk  of 
court    4846,    4847 

—  —order  superceding. .  .4849,  4850 
—examination  by  Justice.  .4842-4846 
separation  of  witnesses 4843 

—  — testimony   may   be  reduced 

to   writing    4844 

—  — trial   and   sentence   when.. 4845 

—  — commitment  to  answer  for 
oCTense     4845 

—  — commitment  and  recog- 
nisance     .~. ...  4846 

—  — return  of  proceedings  to 
clerk  of  court 4847,  4848 

— association  of  other  Justices, 
disagreement    4848 

—  — discharge  of  person  com- 
mitted   by   compromise    4849 

—  — order  for   4849 

payment  of  costs   4849 

Judgment  for   4860 

— discharge  of  person  com- 
mitted,  order   4860' 

Kxtraditlon  of  fugitives  from 
Justice     6059-6070 

Felony,  conviction  of  only  on 
confession  of  gruilt  or  verdict 
of   Jury    4776 

— how  term  of  imprisonment  or 
fine    ascertained    4783 

— liow  punishment  ascertained.  .4784 

— trial  at  term  at  which  Indict- 
ment was  fwnd 4893 

— accused  to  be  present  4894 

— when  court  to  enter  plea  of  not 
guilty    4894 

Fine,  proceeding  to  recover. 

2543-2545 

— for  refusing  to  testify  in  In- 
vestigation of  merchant's  pur- 
chases      2366 


Sec 
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Former  acquittal,  as  bar  to  fur- 
ther   prosecution    4773,    4774 

— offenses  against  two  or  more 
statutes  or  ordinances 4'i75 

Former  Jeopardy   Va.  Const.,  i  8 

— in  prosecution  for  duelling  or 
homicide   outside    of   State 4422 

Fraudulent  sale  of  stock,  bonds, 
town  lots,  etc.,  prosecution  of 
to  be  by  indictment  or  present- 

,  '"eat   ...4465 

Indians,    proceedings    against.  ..4968 

Indictment,   how  to   conclude, 

Va.   Const.,   I    106 

— for  fraudulent  sale  of  stock, 
bonds,    town    lots,    etc 4465 

— allegations  In  indictment  for 
perjur>  or  subornation  of  per- 
Junf  , 4869 

— sufficient  allegation  of  em- 
bezxllng  or  fraudulently  con- 
verting money   4870 

— Bufflclency     of     allegation     of 

forgery  or  uttering   4871 

— omission  of  unnecessary  allega- 
tions in  Indictment   4874 

— what  defects  In  not  to 
vitiate     4875 

— what  defects  not  sufficient  to 
cause  Judgment  to  be  arrested 
or   reversed    4879 

—capias  or   summons   on, 

4881.   4882.   4889 

— against  corporation   ; . .  4892 

— trial  of  misdemeanor  on 4889 

— for  felony,  within  what  time 
accused  must  be  tried  or  for- 
ever discharged   4926 

—discharge    for    failure    to    in- 

,  diet   4880 

Information,    prosecutions   by... 4866 

— when  may  be  filed 4866 

— process  for  appearance  of  ac- 
cused     4866 

— name  of  prosecutor  to  be  writ- 
ten  on,   when    4867 

— discharge  of  accused  for 
failure  to  file  In  time   4880 

— caolas  or  summons  on, 

4881.  4882,   4889 

— against    corporation    4892 

trial  of   4892 

— when  not  necessary  on  pre- 
sentment      4888 

Insane  persons,  not  to  be  tried 
while    insane     4908 

— trial  to  determine  sanity  or 
Insanity     4909 

— after   conviction    4910 

— <^ommitment  to  hospital, 

4909.    4910.    4913 

— returned  to  Jail  when  le- 
stored    to    sanity    4911 

— sentence  or  trial  of  prisoner 
when  restored  to  sanity 4912 

— verdict  of  acquittal  because  of 
to  state   the   fact 4918 

commitment  to  hospital. ..  .4913 

—disposition  of  convlcled  Insane 
person  when  restored  to 
sanity    1046 

Intent,  sufflciencv  of  allegation 
of     ., 4873 

Intoxicating  liquors,  recog- 
nisance of  accused  to  answer 
indictment     4613 

— of   witnesses    4613 

— bond  of  accused  not  to  violate 
law     4613 

— United  States  revenue  tax  re- 
ceipt as  evidence    4618,   4620 
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analysis  by  commissioner  of 

agriculture   as    46?1 

record  kept  by  transporta- 
tion companies  as 4JS2 

— fees  to  witness  and  officers. . .  .4665 

— when  possession  Is  evidence  of 
intent  to  sell   •  *6«6 

Judge  disqualifled,  desiKnation  of 
another  Judge  to   try   case 4»17 

Jurisdiction  over  crimes  com- 
mitted In  Chesapeake  Bay  ....     14 

— reciprocal  between  Virgrinla 
and    Maryland    •  •  •  •  •  •  •     1» 

— of  misdemeanors  on  Capitol 
Square     ••   'l' 

— of  prosecutions  for  transport- 
ing or  storing  food  under  un- 
sanitary   conditions    1220 

— of  proceeding  to  recover  flnes.Z&44 

—of  town  or  city,  extends  how 
far     SO"' 

— of  Justices  of  the  peace 4987 

—of  police  Justice    J094 

—of  civil  and  police  Justice 8102 

•     — of      offenses      committed      on 

water     .....8218 

— of  prosecution  for  allowing 
animals  to  run  at  large  in 
villages  and  unincorporated 
communities    •  •  •  ■  •  -SSSl 

of     prosecution     for     building 

wharf    without    permit    from 
harbor  commissioners   3»76 

— of  violations  of  law  relating 
to  separate  railroad  cars  for 
white  and  colored  passengers.  .3969 

—of  violations  by  railroad  of  la'^,^,, 
relating  to  caboose  cars 4016 

— of  homicide,  death  outside  of 
Btate     *"* 

—of  prosecution  of  homicide 
committed  In  duel  out  of 
State    *«1«.    «*" 

-^(  duelling  out  of  Slate 4421 

— of  prosecution  of  railroad  com- 
pany for  transportation  on 
Sunday    «T4 

of   steamboat  company 467B 

— of  trial  of  accessories  ..4766 

—of  offenses  committed  wholly 
or  partly   outside   of  State 4769 

— of  larceny  or  robbery  com- 
mltfed  outside  of  State   4769 

•—of  death  without  State  from 
Injury    Inflicted    within    4770 

—of    death     or    Injury    without 
Btate   inflicted   by  one  within. 4770 
-of      offenses      committed      <>•>.„_, 
boundary   of   two   counties 4771 

— of  death  in  one  county  from 
wound    Inflicted    In    another.  .4772 

—of  trial  of  convicts   |05J 

— of   circuit   courts    lu-.-."5!J! 

special  term    6894,   6896 

— of  corporation  courts   6910 

—of  hustings  court  of  Rich- 
mond    „-AV  L-  •  •  •  V^'" 

—of  huntings  court  of  Richmond. 
Part  11    6914,  693S 

Jury,   unanimous  verdlc^t.  ^^^^^     ^   ^ 

—clerk    to    Issue    venire    facias 

for    **" 

—    — in     felony    case,    what    to 

command     4895 

second  writ   4896 

when  may  ftsue   4897 

—Irregularity  in,  effect  of 4895 

—Jury  list   *lll 

— completion  of  panel  4896 


Sec 
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—fine   of   person    summoned   for 

failure   to  attend    UH 

—challenges,      number     allowed. 

how  tried   488J 

— number  of  Jurors,  for  trial  of 

felony     4SM 

for  trial  of  misdemeanor.. 4927 

^Va.  Constr  {  t 

— disqualification    for   opposition 

to  capital  punishment 48M 

• — selection  of  panel  4IM 

of  Jury   from 4900.  4JJ7 

— trial  without  Jury  upon  plea  of 

guilty    4960.  4117 

Vtu  Const.,  i  8 

on  plea  of  not  guilty 4tti 

^Va.  Const.  {  8 

— when  summoned  from  another 

county   4M1 

— when  to  be  kept  together 4»M 

— expense  of  boardin'g 4JO 

— swearing  new  Juror,  when  —  4JM 
— discharge  of  Jury,  when  unable 

to  agree   «•> 

-Challenges,  felony  cases  where 

defendants   tried   Jointly 4MI 

—opening  statement  of  counsel. 4)U 
— to    try    sanity    or    Insanity   of 

accused    4909.  4»1« 

— verdict     when     acquittal     be- 
cause  of  Insanity    4ili 

Limitation  of  prosecutions 4Tt8 

— of     trial     of     indictment    for 

f elc  ny    49H 

— violations  of  revenue  laws — JJ>' 
Misdemeanor,       Jurisdiction      of 

police  Justice  to  try 8*94,  4JI7 

— of  civil  and   police  Justice.... SIM 

— of  justices  of  the  peace 4117 

— of      circuit      and      corporation 

courts    49" 

— how   punished   when    no  other 

punishment    prescribed    4'" 

— trial  In  absence  of  accused, 

4888.  4888.  tt» 

— trial  of  on  presentment  WM 

—  — on   Indictment    or   present- 
ment   4!l> 

— trial  of  on  warrant 4987-40I 

—trial    without    warrant    4JM 

Misnomer,  amendment  of  Indict- 
ment   for    4IT5 

New   trial,    for   irregularities  in 

venire  facias.  Impanelling  Jury, 

eta     <W4 

— of  what  crime  accused  may  be 

convicted  on  another  trial 4J1» 

Opening   statement   of   counsel.. 4JW 

Outlawry   abolished    4SJ1 

Plea  of  former  acquittal  as  bar 

to   further   prosecution.  .4778.  4774 
— In  prosecution  for  violation  »'   „ 

revenue   laws    4T^' 

— when   not  bar   47it 

— offense    against    two    or   more 

statutes  or  ordinances  yj* 

Plea,   number  of,   when   mcd....4W' 
— In   abatement,   when   filed  «»,.„ 

tried *'*' 

Plea    of    not    guilty,    trial    b7„„ 

■    court    "" 

.^— Va.  Const.,  {   8 
'—when  court  to  cause  plea  of  not 

guilty  to  be  entered  *J*J 

Plea  of  guilty,  trial  on 4H» 

— ^Va.  Const.,  {  8  _, 

— in  case  of  misdemeanor Jjii 

— conviction  on  *''' 

— to  Indictment  for  murder,  co»"„,, 

to  ascertain  punishment 4»i' 
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Presentment,  duty  of  grand  Jury 

to    make    486> 

— how  made 4860 

—effect  of  Irregrularlty  In  se- 
lecting  grand    Jurors    4861 

— prosecutions  to  be  by 48«6 

— process  for  appearance  of  ac- 
cused     4868 

— name  of  prosecutor  to  be  writ- 
ten  on,   when    4867 

— process  on,  capias  or  sum- 
mons     4881 

how  awarded,  directed,  re- 
turned and  executed  4882 

when   Issued    4889 

mailing  to  oflBcers  in  other 

counties    4884 

execution  throughout  State. 4885 

—   — against   corporation 4S89 

— ^amendment   of   4876 

— trial  of  misdemeanor  on    4889 

— when  information  need  not  be 

filed  on   4S88 

— discharge  of  accused  for  failure 

to  find  In  time  4880 

— for  violation   of  rules  of  crop 

pest  commissioner  871 

— for  public  nuisance   1520 

trial.  Judgment 1520 

— to  recover  fine  for  refusing 
to   testify   In   Investigation   of 

merchant's   purchases    236C 

— for  recovery  of  penalty  for 
violation  of  license  or  revenue 

laws 2394.  2896 

— for  recovery  of  lines.... 2543-3548 
' — for   fraudulent   sale   of   stock. 

bonds,    town    lots,    etc 4466 

Presumption,  of  chastity  of 
female  In  prosecution  for  se- 
duction     4410 

— in  prosecution  of  druggist  for 
unlawful   sale   of   Intoxicating 

liquors     4595 

'-in  prosecution  of  keeper  of 
ordinary  for  permitting  gamb- 
ling     4689.   4690 

Process,  Issued  when  Indictment 
or  presentment  found  or  In- 
formation filed    4881,  4882,  4889 

— agralnst  corporation    4892 

— when  not  necessary  after  in- 
dictment, presentment  or  In- 
formation      4S66 

— proPf  cutlons,  to  be  by  Indiot- 
mnnt,  presentment  or  informa- 
tion      4865 

Prosecutor,  name  written  or,  in- 
dictment, Information  or  pre- 
sentment   4867 

— entered  of  record    4867 

— security   for   costs    4867 

^-dismissal  for  failure  to  give.. 4867 
— Judgment  for  costs  against.  .4868 
Punishment,   how   ascertained. 

4783,  4784 
— cruel  and  unusual  punishment 
not  to  be  fhfllcted. 

Va.   Const.,   $    9 
^-common     law     offenses,     how 

punished     4760 

— for  misdemeanor  when  no 
other  punishment  Is  pre- 
scribed      4782 

— conviction  for  "two  or  more 
offenses,  confinement  for  sec- 
ond,  term   to   commence   after 

■previous  term  expires  4786 

— allowance  of  time  accused  was 
confined    In    insane    hospital.  .4910 


Sec. 
CRIMINAIi  procedure: Cob. 

— sentence  of  death,  execution, 
time    for    4940 

—  — who  to  execute    4941 

death  chamber   494] 

—  — manner   of   execution,   who 

to  be   present    4947,    4942 

execution,  certlScate  of 4943 

— reprieve,  writ  of  error,  stay  of 

exi!cution    4944 

—  — reconvQirance  to  place  of 
trial    4944 

— puhiicatlon  of  details  of  exe- 
cution   prohibited    4946 

— di.<;po8itlon  of  body  of  con- 
vlcl      494« 

— confinement  for  failure  to  pay 
fine    4949 

limitation  of   4949,   4953 

hiring  out    4950 

—  — cbllgatlon    of    hirer    4951 

—  — release    4s(62 

— fieri  facias  for  fine  and  costs.. 4953 
— when  term  of  Imprisonment  to 

commence     6019 

— additional  punishment  of  con- 
vict for  previous  conviction..  .6054 
Recognizance,  required  when  ball 

given    4972 

— how  payable,  penalty,  condi- 
tions    4973 

— waiver  In   4974 

— fo-   Insane   person   or   minor.  .4975 
— commitment  on  failure  to  give, 

discharge     4976 

.    — ^where  to  be  sent  when  taken 

ouc  of  court   4977 

—entry  of  default   4978 

proceedings  on  4978 

—discharge    of    surety    on    pay-i 

ment      4979 

— '■  — on  surrender  of  principal.  .4983 
certificate    to    surety 4983 

—  — bailing   again    4988 

— remission   of   penalty    4980 

— defects  of  form  not   to  defeat 

action   on    4981 

Recognisance  of  accused  by  Jus- 
tice      ., 4839 

— procedure  when  accused  falls 
to  appear   4940 

— on  commitment  for  trial, 

4845,   4846 

— certificate  of  to  clerk  of 
court    4S46,   4847 

-^or(?er  discharging 4860 

• — proceeding  to  require  of  per- 
son about  to  commit  crime, 

4790-4794.   4802 

of  person  going  armed. ..  .4796 

obout  to  commit  breach  of 

peace    4796 

— of  witnesses  when  venue 
changed    4915.   4D16 

Search   warrants    4819-4822 

— general  warrant  for  search 
ann    seizure    prnblblted. 

Va.   Const.  I   10 

— special   police   may  execute 4801 

Sentence,  suspension  of  in  cer- 
tain  cases    4486,   4980 

— Judgment  not  to  be  sus- 
pended      4926 

— cruel  and  unusual  punishment 
not  to  be  inflicted, 

Va.  Const,  {  9 

— additional  sentence  of  person 
previously    convicted     4786 

— on  second  or  subsequent  con- 
viction   for    petit    larceny 4785 

— commencement  of  sentences  In 
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Sec. 
DAOOBR-— Cob. 

worahip  or  on  Sunday,  punish- 
ment      4678 

DAIRY 

Inspection     and     assistance     by 
Dairy      and      Food      Commls- 

doner     1170 

Warning  and  punishment  for  un- 
sanitary conditions,  etc.. 1171,  1172 

Registration     1173 

—fee     1178 

Report    1173 

Adulterated       milk,       sale       of, 

penalty    n»7 

-    Cheese,         manufacturers        Im- 
properly  disposing   of  cream..  1197 
Rfcceptacles,    sterilization    of....  1204 
Measuring-    utensils,    testing    and 

marking    1205 

CtntriruKal  machines  and  scales. 

Inspection    .' 120«,  1209 

—fee     1206 

— condemnation    12O6 

— cei'tlflcate   of   operator.  .1207,   1208 

—    — revocation     1207 

Milk     and     cream,     standard     of 
measure,      samples,      improper 

test,   penalty,   evidence 1210 

— exception    1211 

Cows,  test  for  tuberculosis. 1224-1227 
DAIRY   AND   FOOD    COVMISSIONBR 
See   also  oAdaltcrattoa"!   oBoard 
of    -  Aarrtcaltnre^t       «BraBda>*i 
MCream"!       "Oairlea";       "Dairy 
ProdlK^ts")  "Food" 

Appointment,   term    1156 

Remt.val,    vacancy    ll6.a 

Oath,  bond   ii67 

Salcry    neg 

Deputy    116S 

— appointment,  salary 1168 

Assistants     ii6g 

— powers  and  duties,  term 1168 

— salaries   1168 

Warrants,  audit  1168 

Office  room  and  equipment 1168 

Pow'rs    and    duties.    Inspection, 

peraltles  116O 

Seizure   of   food   and   dairy   pro- 
ducts     1161 

—disposition  of  1162 

— s.%mple  to  State  Chemist.  1162,  1163 

— procedure    to   condemn 1164 

— ^judgment,    sale,   disposition    of 

proceeds   1166,  1166 

Bulletins    1I68 

Penalty  for  hindering?, 

1169,    1213,    1218.    1220,    8287 

Fost-irlnK  dairy   industry    1170 

Warning  and  punishment  of  one 
usir.g     or     furnishing    Impure 

milk    1171 

— maintaining   unsanitary  condi- 
tion  of  dairy    1172 

Dairv.  cheese  factoryj  skimming 

nti;tion,  registration 1173 

— report  of  to  commissioner. .  ..1173 

— fee,   disposition    1173 

Adulterated    foods,    enforcement- 

of  laws  relative  to 1174 

— books,  papers     1174 

Report  by,  annual  1175,  1228 

Analysis   of   food 1176.    1178 

— rules   for    1176,    1178 

— report    1176 

— assistants 1176 

— notice  to  manufacturers,  hear- 
ing     1178 

— certificate.  etteC   as  evidence.  .1178 

— samples  for 1186 

Food,   meaning  of  term    1180 

Whe;     article    deemed    adulter- 
ated      1181 


8mx 
DAIRY  AND  POOD  COMMISSIOXBH- 

COB. 

Meaning  of  "misbranded"  IISI 

— "blend""    llJi 

Foods,    standards    of   variability 

in     lUi 

Penalties   for   violation   of  para 

food   law im 

Mani-facture   and    sale    of  adul- 
terated vinegar  •. ll$l 

Sale  01  cider lU! 

Adulterated  candy    IISJ 

Adulterated    flour    ll>4 

Deception  in  sale  of  meal  ground 

or  rallied  from  Indian  com... IDS 
Adulteiated  miilfeed,  bran.  &C..11K 

Adulterated    milk    Il>; 

Oleomargarine,   process  or  reno- 
vated   butter    119S-11M 

Measuring   utensils,    testing  and 

marking    I!t> 

—fee     ItU 

Centrifugral  machines  and  scales. 

inspection    of    1206.  IJM 

— entry   for    IJM 

— fee     1M4 

— cOEdemnatlon   IJH 

— certificate   of   operator. .  1207,  ItU 
f e^   JJI7 

revocation" .'.'.'.'."."iiiiiii  lJ»t 

rules  and  regrulations IIM 

— improper     test,     penalty,    evi- 
dence     UH 

— exception    Ull 

Standards    of     milk    and    cream 

mecsure    IMJ 

Enforcement  of  law  by  UU 

Disposition  of  fees  IIM 

Payment  of  expenses   UU 

"Person*  or  "holder"  defined U14 

Defin.  tlon      varieties      ice-cream 

and   rrllk    UK 

Sale   or  milk  and   Ice-cream  be- 
low  standard    I2l«,  !«' 

Prever.tion    sale    of    deleterlons 

food.'     IJH 

— seizvr'j  and  destruction   ....'..HI' 

— penalty    llH 

Selling  unsound  provisions 1U> 

Transit  rtation     or     storage    ot 
food   under   unsanitary  condl- 

tiors   UM 

Sanitation  of  slaughter  booses.. UlS 

— rule*  and  regulations  UB 

— UceEse    IJH 

— ponbltj:    iiU 

"Purj  fcod"  and  "feeding  stuffs" 

law?    ItO 

— repor*  of  violations  U*' 

— reircrt  to   by  Common wealtli'* 

attorney    U" 

— prcsicutions,  fees  U" 

Cattle,  tuberculosis  tests 12>< 

— surrt.iider    of    re-actlng    ani- 
mals   • ig; 

rulec  and  regulations.  122$.  w 

—  — rxpenses   l"* 

FeediiK  stuffs,   rules  and  regti-  _, 

lation^   12JJ.  18* 

— analytis  and  examination.        _. 

■ — appointments    iw 

— violations  of  laws  as  to »»•* 

— report  to  Commonwealth's  «t- 

torney    Igi 

— definition  of    1* 

— printed   statement   required. 

1I«-1»« 

— regis!  ration    of    statement   of 
contents,    sample    1235,  1»; 

—  — rancellation    '£ 

— inrpcition   tax    '2 

tags   «■ 
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DAIRY  AND  FOOD  COHMI9SIONKH 

Cob. 

— registration     of     dealers     dls- 

trlbi  tors,    millers    1239 

fee     1239 

Violations  of  feeding  stuffs  laws.  1240 

Analysis    of    feeding    stuffs 1241 

— publication  of   results   1241 

— notii-e  to  manufacturer 1241 

— hindering  or  impeding  inspec- 

„  'O'     ••••• 1242 

Expenses,  how  settled   1243 

— warrants     1243 

Analysis   at   request    of    dealer.. 1244 
Condlnitntal    xtock    and    poultry 

food,  analysis    1246 

— rules  and   regulations    1246 

— samples    1245 

— publication    of   results    1245 

— appointments    1245 

Stocic  and  poultry  food,  registra- 
tion  of  brands    1246 

— inspection     1246 

—tee        1246,  1247 

— certificate 1246,    1248 

— disposition   of   tees    1246 

— revocation    1248 

Stock    and    poultry    foods,   viola- 
tion  of   laws   as   to    1249 

Oyster      ground,      oysters,      &c., 
exanihiatlon  and  analyses  of.. 3281 

— marking  polluted  areas   3282 

— power    to    enter    premises    or 

boats    3287 

to    make    arrests  and   seiz- 

«•■«« 3287 

— enforcement   of  law  as  to 3289 

DAIRY    I'RODUCTS 

See    also    "Dairy   and  Food   Com- 

mlmloner** 
Examinaiion    and    Inspection    bv 
Dal'  \       and       Food       Commis- 

•"fonei    1150 

— r>en,Tlly  for  unsanitary  condi- 
tion    1160,   1171,  1172 

Condemnation      of      adulterated, 

misbranded   1164,  1165,  1166 

DAMS 
Special     act^     authorizing     con- 
struction of  prohibited, 

Va.  Const.,  5  63 
Cond^iirration     of     to     establls!) 

drainage    district    1747 

Dut>   'if  owner  to  maintain  road 

or   bridge   over,   penalty 1986 

— railing    1986 

Erection   by  city  or  town  to  ob- 
tain water  supply,  procedure, 
„     ^  3064-S00i» 

To  be  provided  with  fl8h-Iadder.3192 
— penalty     for     failure     to     pro- 

•  vide    3193 

— Insj-octlon    3194 

Fish  dams,  erection  of  in  cer- 
tain rivers  prohibited,  pen- 
alty      3199 

Right  of  State  to  abate  or  re- 
move     3676.    3677 

K'-ecticn.  limitation  on  power  of 

couii!"    to   grant   leave   for 3677 

r>uty  rf  mill  owner  as  to  keep- 
ing   In    order    3578 

Mill,  interfering  with  naviga- 
tion,   notice    to    owner 3678 

— loss    of    Interest    and    right    in 

for  failure  to  repair 3678 

— leav%  to  erect    3686-3693 

application    3582 

notice    3583,    3586 

commissioners    3584-3687 

' title    to    land    on    payment 

of   damages    3589 

—    — ^vested  X  rights    S690 


DAMS— Cob.  ^*°- 

time  to  erect  3591 

reversion    3591,  3592 

— , — unforeseen  damages,  action 


for 


l^urnlng   or   destroying,'  punish 


ment 


.3593 
.4433 


Ob.structing  navigation  or  pas- 
sage of  flsh,  deemed  a  nuisance. 
Pena'ty    .4747 

—when  not  to  be  rebuilt....         4747 

In    Louisa   fork    of  Sandy   river', 
punishment  for  placing  . . .         4754 
DAMAOBS 

''■".^t^®  property  not  to.  be  dam- 
aged for  public  use  without 
copiiiensatlon    Va    Const      s    ks 

On  application  by  corporation  for'   " 
r^l'r!     /»■;?.'?>„    "Be^raent      of 


i^i^"'    'a-llure    to    pay    tax    in 

Tn^itn'i*'*  • :. Va."^  Const.,  J 

— ;???  *"<^    crops. .  how   ascer- 


184 

Tn  *'H*„^.,  «»y,  coast  "survey   .T!!°y21-28 
To     land     by     estabUshment     of 

cemetery   t « 

For     unauthorized     delivery   '  if 

plat   by   surveyor   iti 

For   causing   patentee   to    resur- 

_,  vey    .-. 

For   negligently    or   wilfully   kll 

lowing  Are  to  escape   .......     545 

For  causing  flres '   VA 

Failure     of     treasurer     to     pay 

school  funds  to  depository.         737 
Incurred  by  destruction  of  cedir 

trees Sfii 

nil^?.."*  /*'"•''""»   co'u'nty .';;.'   892 
^'ability  of  common  carriers  vio- 
lating regulations  as  to  quar- 
antine of  live  8to<:k   »i« 

Fertilizers,  dealer's  failure  'ti 
comply   with   registered   guar- 

antee    ■*         ,,„- 

—falsely   labeled    .\ nii 

— deficiency  on  analysis  of  agr'll 
cultural    lime    .........  1127 

Tobacco  stored  In  public  ware- 
house        J  jog 

Timber,  unauthorized  ii'se  'of 
brand  or   trade   mark    1450 

Trade-mark,  fraudulent  repre- 
sentatlon  in  securing  registry  1469 

—unlawful   use   of   ..7...  ilso 

Rstablishment    of   drainage '  dis- 


trict 


.1761,    1762 


To  railroad  construction  by 
drainage  district   i7«s 

Failure  of  county  treasurer  to 
pay  l»ond8   issued  by  drainage 


district 


.1771 


Mine   employee,   death   or   injury 

Of,    liability    of   operator 1872 

To  land-owner,  establishment  of 


roads 


■  1«80 


Automobiles,     caused     by  '  v'loia- 
TiiKmf"'  '^y^  relating  to.. 2146,  2148 
Liability    of    officer's    bond    for 
caused  by  neglect  of  duly  re- 
latlng   to   delinquent    land 2603 

J"?  V'.?.?'"®1*/""'  ^^*>^  <>"«  State.  .2614 
Liability  of  deputy  treasurer  for 
failure   to   collect  or  pay  over 


taxes 


.2776 


—other  default   or   misconduct.  .2776 

County  treasurer  failing  to  pay 
warrant     2787 

Recoverable  from  treasurers 'tor 
violations   of   law    2790 

Assessment  of  to  abutting  owner 
when  street  graded 3036-3039 

For  injuries,,  arising  from  erec- 
tion of  dam  by  city  or  town.. 3069 

Recovered     for     destruction     of 
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Sec 
DEATBE— Ooa. 

— renewal  of  action    C1S8-8171 

Of  party  in  equity  when  parties 

exceed  thirty   tl72 

Presumption   of  from   absence.. 6239 
Effect  of  on  mechanic's  lien.... 6443 
Of  grrantor  In  deed  of  trust,  re- 
lease of,  to  whom  made 6456 

Of  officer  taking:  property  under 
execution,    writ    of    venditioni 

exponas     6494 

Of   householder,  homestead, 

6636.  6649,  6660 
— exemptions  vest  in  widow  and 

minor    children 6562 

DEATH    BY   WRONGFDIi    ACT 

Action  for 6.786 

— parties,    damages    6787 

'—to  whom  damages  paid 5788 

— compromise     6789 

— when    rigrht   of  action   not   to 
determine,     nor    action     when 

brought  to  abate   6790 

Employee  of  railroad  engaged  in 

Intrastate   commerce 6791-6796 

DEATH  PBNAI.TT 

Power     of     Governor     to     com- 
mute     Va.   Const.,    i    7S 

Insane  criminal,  procedure  when 

restored  to  sanity 1046 

Execution,  defense  to  action  on 

life    Insurance    policy 4228 

For  treason 4389 

Murder  in  first  degree 4394 

Abandoning     on     shore,     person 

sick  of  smallpox   4399 

Robbery     • 4406 

Kidnapping 4407 

Rape    4414 

— attempt  to  commit  4767 

Ars6n  4428 

Burglary     4487 

Crimes  for  which  Inflicted 4769 

Attempt   to   commit    crime    pun- 
ished by,  how  punished 4767 

Person    opposed    to,    when    dls- 
qualifled   for  Jury    service.... 4899 

Time  for  execution  of 4940 

How  executed 4941-4947 

Reprieve,  writ  of  error,  stay  of 

execution    ' 4944 

For  offenses  by  convicts 5061 

Commutation   of 6069 

DEBT,    ACTION    OF 
By     Board     of    supervisors     for 
money    paid    out    for    fighting 

fire    642 

For   assessment   against   person 

doing  business  without  license. 2369 
For  recovery  of  penalty  lor  vio- 
lations  of   license    or   revenue 

laws    3894 

— how  and  where  brought 2896 

— Judgment    2395 

— ^arrest,  bond,  bail   2396 

— capias 2396 

— costs 2396 

For  recovery  of  fine 2543,   2545 

To    recover    cost    of    repairintr 
buoy,   beacon,  etc.,   injured   by 

vessel  or  raft   4766 

On  note  or  writing 6769,  6760 

— parties,  Judgment ,6760 

On    negotiable    Instrument 6760 

Recovery    of    amount     paid    on 
claim  transferred  out  of  State 

to  evade  exemption  laws 6557 

DEBTS 

Special   laws  for  collection   pro- 
hibited     Va.    Const.,    t    63 

State  may  contract.. Va.  Const.,  {  184 


8«x 
DEBTS— Cob. 

Statute   creating  to   provide  for 

sinking   fund Va.  Const,  i  1S7 

Of  husband,  wife's  property  sub- 
ject to  $1J1 

— of    wife,    husband    not   liable 

for SU4 

Uabillty  of  estates  held  in  trust 

to    J15T 

Certificates  of,  transfer  to  per- 
sonal representative  of  non- 
resident   S34S 

Of  decedent,  order  in  which  paid, 

C3M.  S3S1 
— real     estate,    assets    for    pay- 
ment  of    S39S-S4M 

— proof  of  before  commissioner. 

S4»-64:: 

— payment    S4t4-t4U 

— liability       of       recovery      for 

wrongful  death   tTU 

Antecedent,  as  consideration  for 

negotiable  Instrument Ui! 

Limitation   on    enforcement  of.  .{tit 

— effect  of  devise  to  pay  ilH 

Jurisdiction   of  Justice UU 

Secured  by  lien,  assigned,  noting 

on  record   4457 

Homestead    exemption    against 

6U1-(SH 
— Va.    Const,    tt    190-193 

Waiver  of  homestead   (Sit 

— order  of  payment  of 644) 

— ^Judgment  and  execution  on 6SS1 

DEBTS   DUE   STATE 
Statute  releasing,  discharging,  or 
commuting,  vote  to  pass. 

Va.  Const,  i  W 
Special    act    relinquishing    pro- 
hibited     Va.  Const,  i  (> 

Acts  relating  to  tender  of 
coupons   continued   In  force.. tSl> 

Currency    received    for Uti 

By       officer,       deduction      from 

salary    34Tt 

Order  in  which  paid  from  de- 
cedent's  esUte 6390,   6311,  61K 

BaforecMCBt 

Auditor   to   enforce    3610 

— adjustment  by   3(13 

Jurisdiction   »U 

Action  for,  in 'whose  name tilt 

Motion    to    recover    3tli 

Judgment  in  whose  name 2(13 

— principal,    interest,   damages.. 1(14 

Mistakes,  correction  3(lt 

Execution     2$1T 

—form     3517 

— Issuance,    to    whom    directed.. >51i 

— levy    381J 

— sale  of  real   estate,  notice.... 3614 

— how  sale  made   3(31 

— terms     HO 

— collection   and   distribution  of 

proceeds    KO 

—deed 3633,  J«4 

' — bonds  for  purchase  money, 

3(33,  tS!S 

^judgment   on    2535,  S(J* 

execution  on    tiSi 

— levy     not     made     because    of 

prior   incumbrance,   return 3i31 

— when      land      purchased      for 

State »» 

Venditioni    exponas,     issued    to 

another    county 2537,  JSIJ 

— sale    Kg 

of  real  estate  on  K" 

— appointment,  agents  to  col- 
lect      »W 

— by  State  Corporation  Commis-    _ 
ston    KK 
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— confpensation 3770 

Proceeds  of  sale  of  wrecks  and 
property    from,    recovery    of.. 3610 

Purchase    by    State    Corporation  , 

Commission  of  estate  sold   for, 

3768.  3769 
DEBTOR 

Appointment  as  executor,  not  to 
extingrulsh  debt  6376 

Attacliment  against   6378,   6379 

AbacondinK,    capias   against, 

6419-6425 

I<evy  of  execution  on  property  in 
possession    of    6490 

Execution  debtor,  interroga- 
torles  to    6603-6607 

— commitment  for  failure  to  an- 
swer      6506 

DECEASED  PERSON 

Listing  property  of  for  tax- 
ation      2307 

Bank  deposit)  of,  payment  to 
representative    4125 

Distribution  of  damages  for 
death  of    6787.  6788.  5789 

—liability  for  debts  of 6788 

DECEDENT'S   ESTATES 

Term  personal  representative 
includes   what 5 

pprsonal  rstate.  includes  what..       6 

Creditors'  bill  against  escheated 
land    616.  517.   5,18 

Administration  on,  not  until 
taxes  paid    2403 

Curator,    appointment,    duties. 

6248,    6249 

Appraisers,  appointment  by 
clerk,   bond    6249 

Certificate  of  debt  or  stock, 
transfer  to  foreign  personal 
representative  5348,  5349 

Administration  of  estate  of  per- 
son presumed  to  be  dead. 5361-5368 

— title  to  property  disposed  of.. 5366 

When  administration  committed 
to  sheriff. or  sergeant  5374 

— State     tax     6374 

Appraisal    6376 

Execution  of  deed  by  personal 
representative,  land  contract- 
ed to  be  sold  by  decedent 5378 

Sale  of  property  by  personal 
representative     6380-6382 

Estate  for  life  of  another,  to 
go  to  personal  representa- 
tive      6383 

Contracts,  actions  on  by  per- 
sonal  representative    6384 

Action  against  personal  repre- 
sentative for  trespass  by  de- 
cedent       .■ . . 6385 

Trespass  or  injury  to.  action  by 
personal   representative    5383 

Debts,    order   of    paying. 

5390.  6391.  5395 

— proof  of  before  commissioner. 

6420-5422 

— payment    5434-54T(« 

Lien  on 6392.  6400 

Real  estate,  devised  to  be  sold, 
sale   of   by    executor 6393 

— payment    of  proceeds    6394 

— rents  and  profits,  when  au- 
thorized to  be  received  by 
personal   representative    6393 

— payment  of  rents  and  profits.  .6394 

^-as  assets  for  payment  of 
debts    5396 

— how  administered   6396 

— sale  by  heir  or  devisee,  liability 
for    value    6397 


Sec. 
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— title  of  purchaser 6897 

— suits  against  heir  or  devisee, 

6898,    6399 

— Hen     5400 

Distribution  by  personal  repre- 
sentative, time  for 6437,  6439 

— refunding    bond    of    dUtrlbu- 

,  tee 64J7.  6438 

Limitation    of   actions    against.  .5810 

—of   actions    in    favor    of    5824 

— new  promise  of  personal  rep- 
resentative   1,818 

win     charging    estate    with 

payment  of  debts   ...> 5811 

Judgment     against,      action     or 

scire  facias  on.  time  for 6477 

Claims  waiving  homestead,  order 

of  payment  of  S64s 

Property  exempt  from  levy,  dis- 
position   of    '. 6'«2 

DECI..4.RATION 

See  also  "Pleadlag" 
Not  error  in  to  designate  railwav 
company  as   railroad   companv 

or  vice  versa   C 

Action  of  debt  for  recovery  of 
penalty  for  violation  of  license 

or  revenue  laws    2396 

In   action   of  unlawful   entry   or 

detainer     5445 

In  ejectment,  action  may  be  com- 
menced by  6456 

— real    claimants    to    be    named 

in 6456 

— what  to  be  stated  in 5437-5460 

— several    counts    5460 

— notice 6461 

— pleading  or  demurring  to 6463 

—claim  of  profits  and  damages.. 6481 
— for  re-entry  on  land  for  non- 
payment of  rent,  or  breach  of 

condition   or   covenant 6680 

— how  served   6630 

— fee,     when     officer     falls     to 

serve    3489 

In  action  to  recover  for  death 
or  injury  of  employee  of  rail- 
road may  embrace  cause  of 
action  under  act  of  Congress. 6796 

Rule  to  flle 6078 

— non-suit  for  failure  to  file.... 6078 
Account  filed   with   In   action   of 

assumpsit    6090 

Action  on  Insurance  policy   6094 

Amendment     6096 

— for  misnomer   6101 

Variance  between  declaration 
and    writ,    plea    in    abatement 

for     6104 

Averring  negligence,  bill  of  par- 
ticulars    6118 

In    assumpsit,    verification 6133 

Faulty  count  In,  when  disre- 
garded     6268 

— verdict  on    6268 

On  bond  payable  on  Install- 
ments    6263 

For  penalty  for  breach  of  con- 

dltlon  or  covenant  6382 

DECREES 
See   also   "JadsmeBts"!   «Ja4lciaI 

Salea" 
Bond  required  by,  condition  of. .  S79 
Of  payment  of  debt  of  deceased 

from    escheated    estate 516 

In  suit  to  recover  derelict  or  es- 
cheated  property    620 

Allowing  sale  of  land  and  build- 
ings of  tuberculosis  sana- 
torium   1610 

Partition    of    land,,  list   of    fur- 
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ni8he4    by    clerk    to    comnls- 

sioner  of  revenae S>76 

Diatrlbuttngr      funds,      (nrectiiiK 

payment  of  taxes  ttOt 

Delivery  by  clerk  to  olBoer  for 

servioe  on  any  person S40S 

For   payment   of   attorney's   fee 

out  of  funds  In  court  S4S0 

Disobedience  to  as  contempt. ..  .4621 

AnnalUng    marriage    6100-6111 

Afflrming   marriage    6102 

Divorce     6111 

— from  bed  and  board 6112 

revocation  of 6116 

merger  of  Into  decree  from 

bond    of    matrimony 6116 

— restraining  guilty   party  from 

marrylns    ,....'. 6114 

Joint,    effect   of   death    of  Joint 

debtor  or  creditor 6160 

Personal  decree  against  debtor  in         , 
suit   by   creditor   to   set   aside 

fraudulent  tuansfer   6186 

Recordation  of,  in  partftion,  as- 
signment of  dower  or  re- 
covery  of   land    6216 

Of  partition  to  vest  legal  title.. 628? 
For  sale,  lease,  encumbrance,  ex- 
change,  of   real    estat^   of   In- 
fant,   insane    person,    or    trust 

estate 6340 

Scire  facias  for  execution,  by  ad- 

,     mlnistrator  de  bonis  non 6387 

Ag-ainst    fiduciaries    6407 

— for  costs   6407 

For  balance  between  damages  to 
land  and  claim  for  improve- 
ments   6496 

In  suit  for  foreign   money 6660 

For  surety,   for   money   paid  for 

principal 6777 

Of   another   State,    nroltatlon    of 

action   on    6810 

.Court     ceasing     to     exist,     how 

executed  6974 

For  money,  notloe  of  motion  for. 6044 
By  confession,  entry  of  In  vaca- 
tion   6180 

—lien    ».  .6180 

Decree  aisl,   entry   of   6181 

Award  under  rule  of  court  en- 
tered as 6161,  6168 

Change   of   parties,   pending   ap- 
peal,  how  decree   entered   ....6167 
Reviving    action     when     parties 

changed     6168 

On  death  of  party,  when  parties 

exseed   thirty   617S 

On  testimony  of  party  when  ad- 
verse  party  Is  Incompetent. .  .6209 

Interest  on 6269 

For  sale     6266 

Right  of  infant  to  show  cause 

against 6806 

— time  for   6806 

Entered   in  vacation    6807 

—lien   of    6807 

^formaHty       Of        entry,       not 

ground  for  reversal  6881 

Errors  in,  for  which  decree  not 

to  be  reversed 6881,  6832 

— correction  in  same  court, 

0629,  6888 

•-  — appellate  court .6884 

motion  for  correction,  neces- 
sity  for  review    6884 

On  bill  taken  for  confessed,  cor- 
rection of  errors  In  6888 

— In  appellate  court 6884 

Appeals   from  - 6836,   6887 

—bond   to   suspend    6S>'' 


DBCRHES-^CoB. 

When  to  have  effect  of  Judg- 
ment     4469 

How  carried  into  execution .146* 

Lien  on  homestead  exemption... (6M 
On    Instrument    waiving    home- 
stead     «S1 

— demand  against  which  home- 
stead cannot  be  slalmed ISil 

DBBDS 

See   also   «Dee4a  •!  Trast" 
Tax  deeds,  see  '^^xatlea'* 

Relingulshlng  citlsenship  6t 

Landowner's  consent  to  right  of 

way  to  have  effect  of IKI 

— recordation    1911 

List  of  furnished  by  clerk  to 
Auditor    and    commissioner  of 

I  evenue    1274 

Land  sold  for  delinquent  taxes.. !i9( 
Deed  book,  what  to  be  recoided 

in    M»J 

Necessary  to  convey  freehold  or 

estate   of   Inheritance   >141 

— voluntary     partition     by    eo- 

parceners    il41 

Gifts   of  personal   property  by..J148 

Quit  claim    «1«4 

Tendor's  lien  void  unless  ex- 
pressed in    * (188 

Profert  not  necessary  <*8J 

Action  on,  special  plea  of  set- 
off to    414* 

(Sopies    of    certain    deeds   to  be 

evidence    4196 

Sales  under  deed  of  troat  or 
mortsage,  recitals  in  as  evi- 
dence     *19* 

Foreign,  admissibility  as  evi- 
dence     ..4807 

In  general   Hg 

Lease   '1* 

Deed  of  trust   51*S 

Deeds  good  between  parties HO 

Acknowledgments    to 520t-»n4 

By  ar  to  yartlealar  tcnsaa 
To  United  States,  no  tax  on  re- 
cordation  of   *• 

By  agent  of  State  Board  of  Bdn- 

cation  *•» 

Donations  for  school  purposes  to 

vest  in  school  board  ••* 

School     property     sold     or    ex- 

changed  by  school  trustees  ..  i4» 
By  clerk    for   land   sold   for  de- 
linquent   town    taxes    J4S8 

To  purchaser  of  land  sold  for  de- 

linqaent  taxes 2481  ««» 

— special    warranty    ;«» 

—to  assignee  of  pur*aser jJJJ 

— to  heirs  or  assigns jjjj 

— recordation •** 

— title  conveyed  by   W 

—  — how  defeated   "W 

— limitation   on   suit  to  cancel.  .2411 
To  purchaser  of  land  sold  on  ex- 
ecution for  debt  due  State, 

2628.  ta* 
State  lands,  to  purchaser  of,  by 

agent   »M1 

Gift   of    laad    to    county    when 

courthouse  removed  »**' 

Of    State    Corporation    Commis- 
sion, Interest  conveye*  by — J'* 
By  trustee  of  building  and  'e**  ,_ 

associations  u 

Of  nMUTied  woman,  disposing  of 

contingent  right  of  dower — MJ* 
—executed  and  acknowledged  bT 

attorney  in  fact  ^ 

— reoordatioh  of  .' . .' "" 
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DKIilDS — Con. 

By    attorneys   in    fact,    words   of 

conveyance,   signature    5145 

Of    corporation,    how    executed.  .520S 

— how  acknowledged 5207,   6208 

■ —  — before  oflScer  or  stock- 
holder      ffl 5209 

By   husband   and  wife,   effect  on 

rights  of  wife 6211 

— covenants  and   warranty  in... 6211 
Kxecuted  by   personal   represen- 
tative   conveying    real    estate 

sold  by  decedent   5319 

execution    of    by    commissioner 

appointed  by  court  629$ 

— reinstatement  of  suit  for  ap- 
pointment of  commissioner. 6297 

RecordatlOB 

Transfer  fee  2S47.  284S 

Payment  of  tax   2403 

Tax   deed    24&8 

Conveying  real  and  personal 
property,  index  of  recordation 

of     3393 

Recorded  in  deed  book 3393 

— homestead    8393  " 

— quit  claim    3393 

— of  release   3393 

To  real  estate,  void  as  to  credi- 
tors and  purchasers  unless  re- 
corded     6194 

— deed  of  gift  5194 

— where  to  be   recorded    6195 

When  and  by  whom  admitted  to 

record    6204-5208 

Authentication    for    5204 

Copies    6212,   6202,   6241 

Unacknowledged,    2613 

After     loss     or     destruction     of 

original   record    6241 

Coa*trac4laa 
Interest   in   real   estate  disposed 

of   by    5147 

Creation   of  future  estates 5147 

Power  of  disposition  in  life 
tenant,  when  not  to  defeat  re- 
mainder     5147 

Passes  rights  of  grantor,  when.. 5148 
Warranty,  operation  on  heirs.. 6148 
Without     words     of     limitation, 

construction    of    5149 

Umitation  contingent  on  dying 
without  heirs  or   heirs  of   the 

body,    how    construed    5151 

Rule  In  Shelley's  case  abolished. 6162 
By  which   possession  transferred 

to   use    5155 

Of      release,     effectual     without 

lease    6166 

To   convey   grantor's   Interest. .  .5163 
■ — buildings,    privileges    and    ap- 
purtenances      6168 

AVords  of  release,  effect  o^ 6164 

Clood  between  parties   6169 

I^oan  of  chattels  by,  when  valid.  .6188 
Reservation       of       property       in 
chattels,    by    condition,    rever- 
sion, remainder,  &c 6188 

When  subsequently  acquired  title 

f-onveyed  by 6202 

COVENANTS 

"The    said — covenants"    6170 

General  warranty   6171,  6173 

Special  warranty 5172,  6173 

Right    to    convey    6J74 

Quiet   possession    6175 

Free  from  all  encumbrances 6175 

Further   assurances    5176 

That  he  has  done  no  act  to  en- 
cumber     5177 

For  re-entry  by  lessor 5182 

To  pay  the  rent  6178,  6180 


Sec. 
DBBD8— Cob. 

To  pay   the  taxes 6178 

Thai  he  will  not  assign  with- 
out  leave    . .  .■ 5179 

He    will    leave    the    premises    in 

good  repair 5179.  5180 

For  lessee's  quiet  enjoyment. ..  .61.81 
DKBD   BOOKS 
Recordation  In,  designation  of  at- 
torney or  agent  for  service  of 
process    on    in    proceeding    to 

purchase    delinquent    land 2495 

Order     rearranging     magisterial 

dlst  rict   recorded    In    2690 

What  recorded  In   3393 

Index   for    3394 

Power  of  attorney  to  execute 
bonds  for  surety  company  re- 
corded   in     4349 

— revocation    4349 

Report,  orders,  etc.,  in  condem- 
nation     proceeding      recorded 

in     4381 

Appointment  of  agent  to  con- 
duct mercantile  business  re- 
corded   in     6223 

lAat  of  heirs  recorded  In 5,379 

Judgment  In  proceeding  to  es- 
tablish boundaries  of  lands  re- 
corded   In     5490 

Written  act  of  re-entry  on  land 

recorded  in   5536 

— notation    of   publication    5536 

Extension  of  limitation  of  right     ^ 
to    enforce    deed    of    trust    or 

mortgage  endorsed  In    5827 

Order  changing  name  of  per- 
son recorded  in   5983 

Order  confirming  investment  of 
estate     in,     or     setting    apart, 

homestead    recorded    In    6546 

DBESD  OF  RBLBASG: 

Where  to  be  recorded   6195 

DBBD   OF  TRUST 

List    of    furnished    by    clerk    to 

Auditor   22J4 

Recordation,  transfer  fee.. 2347,  2348 

— in   deed   book    3393 

— where  recorded    5195 

— when   and   by   whom   admitted 

to  record  5204-6208 

— acknowledgments    5205-5210 

No  bar  to  distress  for  taxes 2443 

Release  of,  memorandum  on  mar- 
gin     3402 

— to   whom    made    6466 

Of  corporation,  sale  under,  pur- 
chaser becoming  corporation.  .3817 
— of  public  service  corporation.  .3896 

Of   non-stock   corporation 3876 

On      property      condemned       in 

eminent  domain  proceedingrs.  .4374 
Fraudulent   removal   of  personal 

property  subject  to   4456 

By   life    tenant,   when    to   defeat 

remainder     5147 

Form   of    6166 

Sales  under 5167 

— ^account    and    Inventory    of    to 

commissioner    of    accounts 6404 

— recitals  in  conveyance  as  evi- 
dence     6196 

Trustees,   duties   and   compensa- 

sation     5167 

— change    of,    building    and    loan 

association      4167 

Void  as  to  purchasers  and  credi- 
tors unless  recorded !*. .  .6194 

— where    to   be   recor3ed 6195 

— when  goods  removed  from 
county,  etc 6196 
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DREDS  OF  TRT/ST — C«a. 

— when  goods  removed  into 
State    6197 

Satisfaction  of  as  defense  to 
ejectment    5472 

— duty  of  creditor  to  enter  on 
record    6456 

—  — penalty   for  failure 6466 

proceeding:  to  enforce 6466 

— presumption  of  payment 6466 

Property     on     leased     premises, 

liability   for  rent    6623-6626 

Limitation    on    tS27 

— executed   by   corporation 6827 

— extension  of 6827 

Transfer    of    debt     secured    by, 

entry  on  margin  of  record 0467 

Homestead  waived  in  debt  se- 
cured   by,    enforcement    6649 

On  exempt  property  void 6664 

DRRR 

Hunting  for  on  land  of  another.  .3338 
Unlawful   hunting,   buying,   sell- 
ing,  etc 33S6 

Shipment    from   State 3361 

Tame,  damages  for  Iclliing 3363 

DEFAMATION 

Insults  actionable    6781 

Action  for,  evidence  in  mitiga- 
tion of  damages 6240 

Plea   of    truth    ". 6240 

DTCFAVLiT 

Answering  for  another's,  writing 

•  required    5661 

By   life   tenant   not  to  prejudice 

remainder     6443 

DBFAlIIiT  JUDGMENT 

In   action   of  eiectment    646 J 

Against  surety,  effect  of  failure 

of  surety  to  notify  principal.  .6778 
In  quo  warranto  proceedings. ..  .6844 
Rehearing     as     to     parties     not 

served     6072 

In   cleric's  office 6131 

— order  for  inquiry  of  dam- 
ages     6131 

when   not   necessary   6132 

—  — action   of  assumpsit    6133 

— when   to  become  final   6134 

— when   set   aside    6136 

DEFENSE,   GROUNDS    OF 

Before  civil  and  police  Justice.  .8106 
Petition  to  establish  boundary  of 

real    estate    6490 

Notice  of  motion  for  judgment.  .6046 

Court  may  require 6091 

Iq  attachment  proceedlnfcs 6382 

DE   HONINE   REPL,EGIANDO 

Writ  of  abolished   6,860 

DEUBGATES 

See   «G«neraI    Assembly" 

DELINQUENT  TAXES 
See  ><Taxatioii» 

DELIVERY 

Of  negotiable  instrument,  defi- 
nition     6762 

— when    effectual    BB78 

— when    presumed    5578 

— warranty     6627 

— necessary  to  negotiation 5592 

Of   process,    to   commence  suit.. 6060 

DEMAND 
What  Instruments  are  payable  on 

demand     6669 

— presentment    for    payment. ..  .5633 

DEMURRAGE 

Rate  of.  fixed  by  State  Corpora- 
tion Commission   8774 

When   claims   for   paid 3928 


Sec 
DEMUHRKR 

See  also  "Pleadljuc" 

Cannot  raise  objection  by  tluit 
railway  company  is  deslgnatM 
railroad      company      or     vice 

versa 6 

To   plea   in   abatement,  costs 3521 

In  criminal  cases    4907 

To  Indictment  containing  several 

counts    4923 

To    declaration    in   ejectment t4(3 

In  action  for  Insulting  words — S781 
To    petition    for    mandamus    or 

prohibition     S8S4 

Quo  warranto  proceedings U4( 

To     petition     filed     in     pending 

chancery    suit    M9{ 

Proceeding  without  joinder  ln..tlli 

Form   of    SllS 

Form  of  joinder  in   (US 

Amendment    6115 

Grounds   for   6115 

To    evidence    SU" 

— grounds   of    SlU 

— withdrawal    611* 

Defects   disregarded   on    6118 

— allegation   of  negligence tUS 

In      equity     set     down     to     be 

argued     612* 

After  attachment  to  answer  in- 
terrogatories    613< 

To  declaration  containing  faulty 

counts    6IS8 

To  petition  in  attachment  pro- 
ceedings     6SS5 

DEMURRER  TO  EVIDENCE 
See   also   "Pleadlag" 
Grounds  relied  on  to  be  stated.. 8117 

Withdrawal,   non-suit    611" 

DENNY  MARTIN 

Proof  of  Act  of  Parliament  au- 
thorizing to  talce  name  of  Fair- 
fax      414 

DENTISTRY 

See  also  «S«ate  Board  ef  Dratal 

Eixaminera" 
Practitioner,   license   to  practice 

medicine   not   required 1*1' 

— compensation,  no  recovery 
when  services  rendered  by  per- 
son without  license  K41 

— annual      registration     .certifi-    • 

cate     !«*« 

fee    «« 

— compounding  own  prescrip- 
tions    1«81 

— prescription       for       morphine. 

opium,   heroin,   etc 1*" 

for  habitual  user 1«9J 

—  — penalty    1»'» 

— purchase  of  alcohol  by 4»M 

Practice  of,  defined l*i* 

— without-   certificate,    penalty.. 1*41 
Penalty    for    practicing   without 

certificate      1*41 

Certificate  to  practice 1644.  1*4* 

Licenses,   examination  for 1*4* 

— application   for    1*4* 

— qualifications   of  applicant 1*4* 

— fee   1*** 

—registration    1647,  1*41 

— revocation,  cause   for    1*4* 

—  — hearing  for,  notice,  wit- 
nesses     I*" 

—  — ^appeal,  board  of  review, 
aflfldavlt  1«1 

— separate  to  members  of  firm . . .  U** 

—  — exemption    23*> 

Practice    of    by    corporation    or 

association,   regulations   for...l*»! 

— sigTi   displayed   lt»; 

— penalty  for  fialling  to  display.  1*51 
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Sec 
DENTISTRY — Coa. 

— for   failure    to    make   required 

report    1652 

— report    of    dentists    employed, 

penalty    16S3 

DKPARTMBNT  OF  AGRICULTURE: 
See  "Board  of  Asrlcnltare" 

Establishment' Va.  Const.,  t  143 

Powers  and  duties.. Va.  Const.,  1  144 

Salaries   and   expenses 3441 

DEPARTMENT  OF   MINKS 

See    •'Minea"!    •'Commisalaaer    of 

Iiabor**)  "Barean  of  I^abor  and 

ladaatrlal  Stattatlea" 
DEPENDENTS,      DEFECTIVES      AND 

DEL.IN41UENTS 
See  "Board  of  Ckarltlea  and  Cor- 

Kctioaa^t   •K:rkaritable   iaatitn- 

tloaa^t    "State   InaHtaHoaa" 

DBPosrrs 

See  also  "Banka  and  BanUnc" 

In  banks,  how  urfed   4113 

— of  deceased  persons  and  per- 
sons under  disabilities,  pay- 
ment to  personal  representa- 
tive, eruardtan.   &c 4126 

— of  minors,  how  held  and  paid. 412$ 
— In  name  of  two  or  more   per- 
sons,   or    survivor,    how    dis- 
charged   4127 

— receiving:  while   insolvent 4132 

— regulations  as    to  making    or 

withdrawing    4147 

printing  In  pass  book 4147 

posting   4147 

— limitation  of  action  to  recover. 6810 

In  savings  banks  4141 

— Investment  of  4143 

Of  securities  by  Insurance  com- 
panies     4211 

— alien  casualty  insurance  com- 
pany      4326 

— Industrial  sick  benefit  com- 
pany    4S6JI 

— by  underwriters'  agency 4313 

Certificate    of    deposit    of    court 

funds    ,  ...6316 

DEPOSITARIES 

See  also  "State  De»asitarles» 

Of  school  funds  732 

— order    for    transfer    of    funds 

to  733 

— bond    of    734 

^-compensation,    duties    735 

— delivery  of  funds  to 736 

— proceedings  by  against  treas- 
urer      737 

Of  funds  for  State  Hospitals, 

1013.   1014 
Of    State    Corporation    Commis- 
sion      3747 

— deposits  in  3747 

— checks    on    3747 

DEPOSITIONS 

Seal  of  notary  on,  when  no  tax 

charged   on    2402 

Statement  of   fees   on 34S3 

Allowance   for,   taxed    In   costs.. 3636 
When      notice      of      taking      not 

necessary 6071 

Taken  by  commissioner  In  chan- 
cery     6184 

Of  party,  when  court  may  ex- 
clude     6208 

Time    for    6226 

By   whom   taken    6225 

Of     witness      residing      out      of 

State,  by  whom   taken 6226 

— how  certified   6226 

Commission    not    required 6227 

Notice  of  taking  6228. 


Sec. 
DEPOSITIONS — Con. 

— to   non-resident    6229 

Use  of  In  sevetal  suits 6228 

Retaking    6130 

Use  of  In  evidence,  when  al- 
lowed     6231 

—either  party  may  offer 6233 

Certtacatlon    6232 

Return     6232 

Filing  6232 

Taking    after    judgment 6234 

la  pnrdeolar  actlona  or  praeeedlnga 
Contested   election, 

269,    260,    264,    267 

— to  whom   certified    264 

— for  removal  of  courthouse. ..  .2764 

Lunacy    proceedings    1017 

Auditors,      treaiaurer      or      em- 
ployees   -  in        litigation       on 
coupons  from  State  bonds  ....2618 
Of  prosecutrix   In   rape   case....441S 
In     divorce     suit,     when     com- 
menced    6108.  6109 

Of   witness    of   will,    probate    of 

will    5252,   6261 

— how  taken  and  certified   5252 

In  suits  agralnst  Infants  or  In- 
sane persons   5339 

On  petition   in   chancery   suit... 6096 
Garnishment  of   wages   of  State 

employee  65JS9 

Of  witnesses  in  mandamus  or 
prohibition      before      Supreme 

Court  of  Appeals 5831 

DEPUTIES 

See  also  titles  of  particular  of- 
ficers 
Of    officers,    disquallflcation    as 

election   offlcera   .  .Va.   Const.,   {   31 
Of  officers   intrusted   with   State 

funds,  bonds Va.   Const.,  {   85 

Of  State  Accountant,  appoint- 
ment       651 

— term 651 

— salary    551 

— statements  551 

—duties,  reports,  inspections, 

561.  567,  559 

— ^power   to   administer   oath 659 

Of   Inspectors    1402 

— removal  1404 

Of  officers,  appointment   2701 

— powers,    oath    2701 

— removal  2701 

Of  sheriffs  or  sergeants,  de- 
ceased,   powers    2816 

— when   coroner    to   act    2817 

Process,    return    on,    signing. ..  .2825 
Motion  and  Judgment  against  for 
failure     to     make     return     of 
money    collected    on    process-  .2835 
— Judgment  against   In    favor   of 

sheriff,   sergeant,   etc 2836.   2837 

— courts  in  which  motion  may  be 

made    2838 

When  not  to  practice   law 3426 

Of  commis.sioner   of    insurance.  .4171 

— removal     4198 

— liquidation  of  insurance  com- 
pany     4245 

report   of    4246 

Of  Commissioner  of  Prohibi- 
tion, appointment,  compensa- 
tion,  removal    4627 

— to  have  power  of  sheriff 4628 

— powers  of  4624 

Execution  against,  no  forth- 
coming bond  taken 6624.  6526 

DERELICT   PROPERTY 

Recovery    by    suit    in     name    of 

Commonwealth     518 

Proceeds  of  sale  of  paid  to  per- 
aon  entitled   621 


Digitized  by 


Google 


\ 


(176) 


QTOBX 


Sec 
DESCENT  AND  DISTIUBimON 

Hereditary    office*   prohibited, 

Va.  Const.,  (   4 

Kstate   of  married  woman 6138 

Desertion    as    bar    to    rtglits    of 

liusband     6140 

Property  of  deceased.  Joint  ten- 

ant 6160,  6161 

Purchaser   from   heir,   protection 

against  devisee    6263 

Course  of  in   general    6i!64 

Collaterals    of    half-blood 6266 

Per  stirpes  and  per  capita 6266 

Allen,   descent   through    6267 

Bastards   inherit    from   mother.. 6268 
Children  of  slave  marriages,  In- 
heritance   by     6269 

— Va.   Const.,   :   196 
Marriage,    legitimation    of    chil- 
dren   by    6269 

Issue  of  void  marriages  6270 

Posthumous    children    6271 

Infant's  real  estate    6272 

Personal  estate,  distribution  of.  6273 

— of  Infants    527S 

— of   married  persons    6271 

— escheat   of    ; 6276 

When  homicide  a  bar 6274 

Widow's     renunciation     of    pro- 
vision  in    will,   effect   of 6276 

Adultery    of    husband    or    wife, 
bars  as  distributee  of  personal 

estate   of   other   6277 

Hotchpot,  advancements  brought 

into    6278 

Adopted  child    6333 

When  funds  paid  directly  to  In- 
fant     6343 

— when  paid  to  parents  of 6343 

Estate    of    person    presumed    to 

be  dead    6366-6366 

— bond  of  distributee   6366 

—title  of  distributees  6366 

Time     for    distribution    by     per- 
sonal  representative   ....5437.  6439 
— refunding  bond   of  distributee, 

6437,  6438 
Right   of  entry   not  affected   by 

descent  cast , 6444 

Damages,  in  action  for  death  by 

wrongful   act,  by  Jury.. 5787,   6788 
— of    amount    received    in    com- 
promise for   t67&9 

DESCENT  CAST 

Right     of     entry     not     affected 

by    6444 

DESERTION 

Of  wife  or  child 1936 

— penalty    1936 

— Institution    of    proceeding. ..  .1937 
— ^Jurisdiction    of   prosecution. 

1937,    1943 
— recognizance    for    support, 

1939,  1940 
— probation  of  offender, 

1936,    1940,    1944 

appeal   1987 

— extradition   of  offender 1942 

— when  desertion  presumed  to  be 

wilful     1941 

Ground   for  divorce   6103 

— from   bed    and   board    6104 

— divorce  for  merged  into  divorce 

from   bond   of  matrimony   6114 

By   husband  as  bar  to  curtesy.. 6140 
— to    rights    as    distributee,    &c., 

of  wife's  estate   6140 

or  apprentice,  liability  for  dam- 
ages     6311 

Of  premises  by   tenant,   right  of 
landlord  to  possession  6518 


Sec 
DBTINVB 

To  recover  unbranded  timber... 14M 

Affidavit,  for  possession  Siti 

Bond  for  possession  67)7 

— forthcoming     67M 

— exception   to  sufficiency  ot....i'n 
— filed   with  Justice,   return  of.  .4864 
Possession,    taking   from  defen- 
dant     s*n 

— return  to  defendant  S798,  61M 

— contested    6fM 

Final  Judgment   SMI 

Verdict    MK 

—error,  what  not  SIW 

Value    of    goods,    determlnatioD 

by  Jury 6M] 

Expenses  of  keeping  proi>ertr..6Nl 
CosU  un 

DEVISEE 

See  also  "DeTtaea"!  «Waia* 
Dower,    motion    for    assignmeat 

of    6125 

— recovery   o»  dower  and  tom- 

ages   against    Ut7,  ilti 

Sale     of     devised     real    estate 

liability    to    creditors    of   it- 

— suit  against  by  credl ton. $198,  $39} 
— ^Judgment  against  personal  rep- 
resentative as         evideoct 

against    6391 

— title  of  purchaser  from 639' 

Action    of   ejectment  by 64»1 

Recovery  of  rent  by 662« 

Liability  for  rent  6531 

Revival      of      action     for    anl 

against    «l«-«i:i 

DEfVISBS 

See  also   xDevlaees"*  ownii" 
For    religious    purposes,    burial 

place,  etc,  when  valid 31 

For  educational  or  literary  pur- 

poses    »»; 

— how  taken  and  held  »» 

— how  will  probated  »» 

— trustees    •** 

— power  of  Qeneral  Assembly  to 

suspend   or   repeal   »9» 

For   school  purposes  to  »est  I» 

school  board   »*» 

To  school  boards   jji 

For   retired   teachers'  fund 793 

To   University   of  Virginia »0 

To   Virginia    Normal  and  Indus- 

trial  Institute  *»' 

To   educational    Institutions,  in- 

vestment  in  State  bonds JJJ 

— irrevocable  9»» 

Inheritance    tax   on,   eiemptioai 

from     »J* 

Assessment   of    2?! 

Transfer    fee    W«'.  fj** 

Satisfaction  by  advancement — »-5' 
Devisee    dying    before    testator. 

Issue    to    take,    when    {~j 

— to  several  Jointly  •**» 

Lapsed,    when    included    In   "*  ,_ 

tiduary    devise    '"^ 

Construction    of,    when   In   f*"',,^ 

eral    terms    ~T* 

Construction  and  operation  of..»"l 
When   purchaser  from  heir  P™",.., 

tected  against »'?? 

Of  rent,  what  powers  pass »»'• 

— attornment    not    necessary.... MlJ 

of  remainder,  or  reversion.**" 

DIAMOND    BACK    TBItllAn?)9 

See  •Terravlaa" 
DICKENSON   CODNrr  ^ 

Commonwealth's  attorney,  fees.-w* 
Effect  of  prohibition  law  on  law 
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Sec. 
DICKENSON  COUIiTT — Con. 

relating:     to     sale     of     ardent 

spirits  In 4(71 

DIGITALIS 

Sale,  label 1«91 

DINING  CARS 

Bxchision    from    4007 

DINWIDDIE  COUNTY 

Commonweallh's    attorney,    fees. 3505 
I>IPHTHRRIA 

Bodies    dead    of,    transportation, 

rules    for 1728 

DIRECTORS 

See      "Board      of      AKrleaItnre*>( 
'^'ommlaaloner    ot    AgrHcaiture 
and  InmlKratlon" 
Of     penitentiary,     see     "Pealtea- 

*'"'>■'' 

State  library   «17 

Corporations,     stock     owned     by 

State     •. 3762 

—appointment 3762,  3768,   8764 

—term    8764 

— member,    term,   quorum 8853 

Of    penitentiary,    salary 3450 

DIRK 

Carrying  concealed,  punishment. 46S4 

— permit  from  court  to  carry 4534 

Furnishing:     to    minors 46!>6 

DISABIL.ITIBS 

See  '<Inaaae  pcraoaa";  "latanta"! 
''Married     WoneB";     "Hnabaad 
aad  MVtttf* 
To    hold    oRlce,    see   ''OSeca    and 

Ofleera^ 
Sale   of  property   of  persons   un- 
der, general  assembly  may  con- 
fer power  on  courts, 

Va.  Const.  I   68 
Political,   power  of  Governor  to 

remove Va.  Const.,  {  73 

P<>rsons     under,     claims    against 

State,    limitation    ot 2683 

— bank   deposits   of,    payment   to 

guardian,   committee,   etc 4125 

— sale  ot   remainder  held  by,  on 

bill  by  life  tenant 6161 

— debts  due  by  trustees  of,  prior- 
ity of  payment  from  decedent's 

estate    5390,    5391,    6396 

— saving  in  favor  of.  In  action  of 

electment    6487 

— limitation  of  entries  on  or  ac- 
tion to  recover  land  by.. 5807,  5808 

-~  — time  excluded    5809 

— personal    actions    6823 

I,anda  of  peraons   nader 
Redemption  from  sale  for  delin- 
quent   taxes     2479 

Lease,   renewal  or  surrender  of.B3S4 

-bill    for     5SS6 

—guardian    ad    litem 6337 

— decree    for    6389 

— persons  who  may  not  be  Inter- 
ested   with    lessee     6841 

Encumbrance    of,    application    of 

proceeds     5340.    6342 

Adverse  possession   6807.  5808 

SALE 

«uit    for     6835-6847 

— death  of  ward  not  to  abate 5386 

— guarrUan    ad    litem 6337 

— validation   of  certain   sales. ..  .6338 

— ^depositions    6339 

— decree     6340 

Purchasers,  who  may  not  be.... 6341 
Proceeds,    how    secured    and    ap- 
plied      6842 

— payment   to   Infant  or  parent.. 6343 
—for  sale  of  curtesy  or  dower, 

5344,  6346 

— to    pass    as    realty S347 

Release  of  curtesy  or  dower...  .6S4( 


Sec 
DISABII.ITIBS — CoB. 

— Of  dower  of  wife  of  insane  or 

infant    husband    6844 

DISBARMENT 

Of    attorneys     3423 

— for  advertising  offer  to  obtain 

divorce    ^116 

DISCHARGE 

Patient  from  insane  hospital. ..  .1046 
Of    minor    from    prison    associa- 
tion      1955 

Convict    road    force,   assistant. .  .2088 

—clerks     2088 

—guards    2088 

Of    accused    by   Justice 4845 

Of  person  in  jail  for  failure 
to  And  or  file  indictment, 
presentment      or      information 

against     4880 

Person  committed  to  jail  for  fail- 
ure to  give  recognizance 4976 

Of     surety     on    recognizance,    by 

payment     4979 

— on    surrenoer   of    principal. ..  .4982 

— certiflcate    to    surety 4983 

Of  convict,  term  expiring  on  Sun- 
day  or  legal   holiday 6046 

Of    person    detained    as    fugitive 

from  justice 6066 

Of  resident  guardian,  committee 
or  trustee  when  property  tran- 

f erred    out    of    State 6366 

Of     one     of     several     Judgments 

against    Joint    wrongdoers. ..  .6264 
or  defendant  In  capias  proceed- 
ing     6423,   6424 

OX    execution    debtor    committed 
"for  failure   to  answer   interro- 
gatories    6506 

DISCONTINUANCE: 

Failure  to  award  process  or  en- 
ter continuance  not  to  work.. 4890 
Court>   failing  to  sit  or  change 
of    place    of    holding    not    to 

cause    6971 

In     vacation,     reinstatement     of 

cause    ■ 6140 

Of  suit  for  failure  to  revive. ..  .6171 

For  failure   to  prosecute 6172 

Reinstatement     (172 

Actions  on  Joint  contracts,  as  to 
less  than  all  defendants,  effect 

of    6265 

Of  proceedings  on  forthcoming 
bond    652« 

DISCOUNTS 

By  bank   4111 

—by    dire6tor   of 4108 

By   savings  hank 4143 

Rate    5551-5563 

In  action   on  chose   in  action   by 

assignee    6768 

DISCOVERY 

See  "Bill  of  DiacoTery" 

DISCRIMINATION 

Against  foreign  corporation, 

Va.  Const.,   i   163 
By  transportation  company. 3905,  3906 

.   —penalty    3912,  3914 

— exceptions     3918 

DISHONOR 

See  "NegotlaMe  laatraawats*' 
DISMAL  SWAMP  CANAL  COMPANY 
Lock    keepers,    exemption    from 

°   Jury  service   6986 

DISMISSAL 

See  also  «Noa>S«lt'' 

Caveat    proceeding    if    summons 

not  returned  executed 464 

— for  failure  to  give  security  for 

costs     461 

Of  suit  to  enjoin  house  of  prosti- 
tution as  nuisance 1623 
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S«o. 

DISmSSAI^-CoB. 

Of    proceeding    for    removal    of 

officer     2706 

Of  claims  before  civil  and  police 

Justices    8107 

— of   appeals   from    S10« 

Of  case  in  supreme  court  of  ap- 
peals,   failure   to  pay  cost   of 

printing    record     848J 

Of  suit  for  failure  of  non-resident 

to   erlve   security   for  costs 8619 

— for  failure  to  give  bond  to  se- 
cure   surety    SS20 

Of  eminent  (domain  proceedingrs.4387 
Of  prosecution   for  misdemeanor, 

on    compromise    4849 

—on  failure  of  prosecutor  to  se- 
cure   costs    4867 

Of   prosecution    for   violation   of 

prohibition    law    4644 

Of  action  for  death  by  wrongful 

act,   effect  on   limitation 5787 

Civil       warrant,       for      defects, 

etc. 6018 

Appeal  from  Judgment  of  Justice 
for  fairure  to  give  security ...  6027 

— failure  to  pay  writ  tax 6028 

By  clerk  for  failure  to  file  decla- 
ration or  bill   6079 

Of  action  or  suit  for  invalid  pro- 
cess      6108 

— when  clerk  to  issue  new  pro- 
cess  without   writ   tax 6103 

At  rules,  when  to  become  final.. 6134 

— reinstatement    6140 

-  Not  allowed   after  set-off  filed.. 6149 
For  refusal  of  party  to  testify.. 6219 
For  failure  to  answer  Interroga- 
tories     6236 

For  failure  to  produce  books  and 

papers    62S7 

Action  on  Joint  contracts,  as  to 
less  than  all  defendants,  ellect 

of    626B 

Of  injunction   bill 6328 

Of  appeal  or  writ  of  error  not 
presented  within  time  re- 
quired      6366 

•—for  failure  to  Indemnify  sure- 
ty ..^.. 6363 

— whenllnal    6366 

— reinstatement   after    6366 

Attachment  proceedings  6404 

— for  failure   to  give  bond 6386 

— failure  to  pay  writ  tax 6887 

— formal     defects     not     ground 

for 6409 

DISORDERLY  COITDITOT 

Member  of   general   Assembly, 

Va  Const.,  {  47 
In    car    or    caboose    of    railroad 
train    or    street    car,    punish- 
ment   4683 

DISORDERLY  HOXTSE 

See  "Honae  of  Prostltiidaii'' 
DIsaiTALIFICATION 

To   hold    office 2S9-293 

Of  Jurors    4495,  6984 

DISSOIiVTION 

Of   fire   company 3136 

Of   corporation    3809,    3810 

— payment    of    fees 3886 

Of   non-stock    corporation 3880 

Of  public  service  corporation, 
liability  for  debts,  distribution 

of  property    3899 

— when  works  and  property  sold 
under  for  mortgage  or  deed  of 

trust   3895 

Of  fraternal  benefit  society 4296 

Of    injunction,    by    expiration    of 

time    6817 

—on   motion    6817 


Sec 
DissoLvnoir— e^B. 

— reinstatement    of    by    Supreme 

Court  of  Appeals 6317,  (lit 

— in   vacation itlt 

— damages    (327 

—appeals     63S6,    «JJ7 

^bond    • 6SH 

— motion  for  Judgment  for  dam- 
ages   after    tm 

DISTRESS 

See      "BxeiKptlom*';     "RoMCstcad 
Bxemptlan"!  «lBteT*Icader" 

For  taxes 2410,  J4S9.  t»t 

— «n    decedent's    estate JS87 

—property    liable 243*.  J441 

— ^license    tax    from    merchant... SJM 
— license    tax    of    person    doing 

business*  without   license tW 

—delinquent    HI* 

— city  and   town   taxes }t7i 

Crops    exempt   f jom HM 

Unreasonable,   prohibited   2811 

Removal  of  goods  by  officer  from 

county   or   city 2851 

On  horses,  live  stock,  sustenance. 2831 

Sale    by   officer 28J2 

— notice    2812 

— horses,   mules  and  oxen 2132 

■ — suspendlniT  bond *15< 

—forthcoming:   bond    4157 

— surplus,    disposition    of (152 

To  collect  officers'  fees .■...3491 

—limitation    on    35M 

Of    trespassing   animals   of   non- 
resident     8S43 

Payments  on   Insurance  policies, 

when   not   subject   to 4219 

Removal  of  goods  levied  on,  pun- 

<  ishment   444' 

For  advances  on  crops 4656,  6454 

Power  of  to  pass  with  convey- 

apce  or  devise  of  rent 5U4 

Rent   recovered   by 551J 

— when    made    5522 

— by   whom   made 5522 

^goods    subject    to 6623,   552« 

—  —effect  of  lien  on  goods 5523 

— entry  by  force  to  levy 562J 

— irregularity    or   unlawful  act, 

effect  of 5"' 

action  for  damages  for 5527 

^return  of  warrants 55 Ji 

— venditioni  exponas   5523 

—when    retit    payable    In    otlier 

thing  than   money   6539 

— wrongful,    action    for   ,.5783 

Warrant.  Jurisdiction  of  court  of 
law  and  chancery  of  Roanoke. 5947 

— forthcoming    bond 6618-4539 

— defense   to    9522 

— quashing   <523 

Interpleader 6036,    61S2-tl5« 

Indemnifying   bond    9154 

— effect  as  to  purchaser  or  claim- 
ant of  property   »15» 

DISTRIBVTiON  ' 

See  alsp   "Deaeeat  aad  Dls4rlb«UM' 
Surplus  of  mutual  life  Insurance 

companies    4249 

Damages   paid    on    condemnation 

of  land  4374 

Of  estate  of  person  presumed  to 

be  dead   6S65-5SK 

Of  estate  of  decedent  by  personal 

representdlive    54Ji-54S9 

Of  damages  for  wrongful  death. 5781 

— In  case  of  compromise 5799 

DISTRICTS 

See  "Dnlaagc  DIatrlet'' 
School  districts,  see  ••BMaeattwi'' 
Election  districts,  see  "Eltetlea*'* 
Magisterial,  see  «Maststcrlal  DH- 
trieta" 
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Sec. 

DISTRICTS — Con. 

Senate  and  House,  apportionoient 

of   State  Into Va.   Const..    9    *3 

Congressional,   apportionment   of 

State   Into Va.  Const.,   9   06 

Appropriations  to  manual,  indus- 
trial  and  technical  schools 664 

Recovery  of  nf\oney  paid  on  void 

school    contract t83 

Offlcer   not   to   purchase   warrant 

at  discount    684 

— penalty    684 

Reference    tn   voters   of   Increase 

of  school  levy .« 740 

Inspection    districts    .f 140S 

Of  sealers  of  weights  and  meas- 
ures      1*78 

Road     ISM 

— tax     levy     i»87 

—incorporated    town    as 2017 

For  white  ard  colored  persons  in 

cities  and  towns   8043-805S 

Established    by    Commission    of 

Fisheries     S15S 

For  rcKistrption  of  boats  used  in 

taking    oysters     3241 

DISTRICT       COURTS        OF        UNITED 
STATES 
Se«  also   ou  sited   States   Conrte" 
Cleric,  State  reports  furnished  to  847 
Attorney    General    to    represent 

Stote    In    876 

Removal  of  criminal  cases  from 

State   courts   to    4971 

Records,  custody   6370 

— transcripts  from    6370 

Judgments,    docketing. 6461,  6462 

DISTRICT  OF  COLUMBIA 

Word    State    Includes 5 

Words  .United   States  include....       S 
Recession  oi  territory  to  Virginia     16 

KISTRICT  OFFICERS 

Term   Va.  Const,   i   112 

Passes  and  free  transportation  to 

prohibited Va.  Const.,  I   161 

Duties,  when  to  begin 132 

Election     127 

— contested   267 

— when  held Va.  Const.,  i  112 

Primary  election  of,  abstract  of 
votes  cast  for,  to  whom  for- 
warded       241 

— fees    from    candidates,   division 

of     249 

Improper  expenditures  by  candi- 
date for  251 

— by  another  In  his  behalf 262 

— penalty     262 

Statement   of   expenditures 268 

— when    and    where    tiled 263 

— what    to    contain 253 

—oath    to    253 

— penalty    for   falling   to   file....   256 

— not  to  qualify  until  filed 266 

— nor  receive  salary 266 

Qualiflcatiou   2696,  2697 

— oath,  bond    2696,  2697 

Vacancy     2697 

Residence    2708 

— removal,   vacating   ofRce 2704 

Removal,  cause   for,   procedure 

2706,  2706 
Audit  of  accounts  of  by  order  of 

court    2756 

Territory,    annexed    to    city    or 

town,  effect   2967 

l.lst  of  to  Secretary  of  Common- 
wealth   bv    clerk 8407 

DISTRICT  SCHOOL  BOARDS 

See  '•BdneatloB" 
DISTRINGAS 

Writ  abolished 6480 


Sec. 
DITCH 

Superintendent  of  roads  to  pro- 
vide      1989 

Along  highway,  obstruction  of, 
penalty     4780 

DIVIDENDS 

Internal  improvement  In  which 
State  interested,  collection  of. 3769 

— recovery   of    8766 

On  stock  owned  by  State  in  pub- 
lic  service   corporations 8990 

— nayment    to    credit    of    sinking 

fund    8990 

On  preferred  stock   8792 

^^umulativo     8792 

neclared  from  capital  stock,  lia- 
bility of  directors  and  stock- 
holders      8840 

Declared  by  banks 4119 

On    court    funds 6282 

Collection   by   general   receiver.  .6282 
DIVISION  OF  PO'WER 

Departments  to  be  distinct, 

Va.  Const..  I  89 

DIVISION    SUPERINTENDENT  OF 

SCHOOLS 
See  also  •'EdocatlaB'' 
Payment  of  traveling  expenses  In 
attending    educational    confer- 
ence       615 

Punishment    of    for    neglect    of 

duty    6ir 

Administration  of  school  system 

by    896 

Member  of  State  Board  of  Educa- 
tion        696 

— how  selected,  powers  and  du- 
ties       696 

Removal    607 

Appointment 605,   607,   624 

Qualiflcation    624 

Who   disquoliSed    624 

Holding    over    624 

When   determined  by   lot 624 

Publication  of  statement  of  quali- 

cations   of    624 

Term    697,   625 

Vacancy     626 

Oath    626 

Salary  604-606,  62S 

— not     increased     or     diminished 

during  term   626 

— how    paid    627 

Powers   and    duties 628 

Member  of  school  trustee  elec- 
toral boat  cl   689 

To  act  as  clerk  of  school  trustee 

electoral'  board    680 

Oath  of  school  trustee  before...   688 

— certification  of 688 

With    district   school   trustees   to 

constitute  county  school  board  689 
Ex    officio    president    of    county 

school   board    640 

To   submit   estimate   of   expenses 

to  board  cf  supervisors 646 

DIVORCE 

Oeneral  Asrfmbly  may  confer  on 
courts  power  to  grant, 

Va.  Const.,  (  68 
Remarriage  before  end  of  term  at 
which  decree  was  entered,  not 

bigamy      4S89 

Conspiracy  to  cause  wife  to  com- 
mit adultery,  to  procure  di- 
vorce, punishment   4644 

Marriages  void  without  decree, 

5087,  6089 
— persons  under  age  of  consent. 5090 
Marriages    void     from     time   de- 
clared or  time  of  conviction.  .5088 
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Sec. 

DIVORCB— C9B. 

Annulment   of   marriages 5100 

Suits    to    annul    or    affirm    mar- 
riages   . : 5100-6102 

— Jurisdiction     5106 

— liow   instituted  and  conducted . 610(1 

—allowances    6107 

A  vinculo    ■  —  610S 

— SrounHs  for   5103 

A  mensa  at  thoro 6104 

Grounds  for   5104 

- — decree    6112 

— revocation   of  decree 6116 

— made   a   vinculo 6115 

Hearing    6106 

Costa    6106 

Process    6106 

— publtcatio:i    ,5108,    6043 

— by   wtiom   served 6042 

— wlien  party  a  convict 6042 

Evidence    5106 

Depositions    5108 

Oral   testiraunjr   6109 

— liow    certitied     6109 

—wlien      on      same     footing      as 

deposition     5109 

For  adultery,  when  not  granted. 61 10 

— restralniiiK    remarriage    5114 

l>ecree    5111 

—revision    5111 

Cliildren,     inp.lntenance     pending 

suit    6107 

— final   decree  as   to 5111 

Protection    cf    person 5107.    5112 

Psoperty  riglits 6107,  5111-5112 

R'emarriage     5113,    5114 

Iteconciliatlcn    6115 

Prohibiting  advertising  offers  to 
procure    5116 

UOCKS 

Sale  of  by  city  or  town, 

Va.   Const.,    {    125 
Bond   issue   by   cities  and   towns 

for    ..8079. 

Erection     by     renter     of     oyster 

ground    3231 

Removal    of   by    harbor   commis- 
sioners      3668 

Rxaminatiori  and  repair  of 3676 

Richmond,    control    of    vessels, 

8688,    3689 
DOCKETS 
Of    State    Corporatlcn    Commis- 
sion    8743 

Of    writ-8    of    error    in    criminal 

cases     4936 

Of  Justices   6024 

—copies,  evidence   60S2 

For  cases  ut  rules 6076 

.Issue    on    defendant's    pleading, 

cause   put   on    6112 

Order  of   revival   as   to   case   on 

docket    6169 

When  court  to  strike  ease  from. 6172 

— reinstatement    6172.    6174 

Clerks  to  make 8248,  6244 

Of  civil  cases  at  law 6243 

Of    criminal    cases 6244 

Of    chancery    cases 6245 

Of  appeals    6360 

In  Supreme  Court  of  Appeals. ..  .6361 

Of  district  courts,  custody  of 6370 

Judgment,    clerks    of    courts    to 

keep    6461 

—Judgments    docketed, 

6461,   6462,    6468 
— of   state   Corporation   Commis- 
sion      3782 

—cnjn tents   6463 

— index     6464 

—entry  of  payment  on 6465-6467 

— of  United  States  courts.  .6461,  6462 


Bee. 
D(»CKBTS — C*n. 

— noting  discharge  in  bankruptcy 

on     6447 

— necessity  as  against  pur- 
chasers      (471 

— entry   of   return   of  execqtiOBS 

on     r, M»l 

Motion  on  forthcoming  bond  re- 
moved   from    Justice tili 

D«ekettes 
Certificate    of   damages  assessed 
by    Commissioner    of   Agricul- 
ture   against   dealer  in   fertil- 
izer     X IIM 

Order  for  costs  and  expenses  in 
proceedirfT  to  establish  drain- 
age district    I7S( 

Judgment  on  forfeited  recogniz- 
ance     Hid 

Ix>cal  assef.sment  for  improve- 
ments in  streets,  etc itTl 

Judgments,      State      Corporation 

Commission    S7i2 

Executions  issued  by  Justices... Mil 
Notice  of  motion  for  Judgment.. «M( 

Judgment   in    favor   of  Si.ate M(t 

Lien   on   crop  for  advances t*^i 

Uecognlzance     MH 

Bond  havinsj  effect  of  Juildment.tllJ 
OOCTTORS' 

See  ••Physlelana  aad  Sameeaii' 
DOCVMBNTO  ' 

Production  of  in  Investigation  by 
Board  of  Charities  and  Corrfc- 

tions     1M: 

Subpoena   Ij  produce «Ji9.  MM 

Production   of  by  adverse  party. (237 
—bill    in    equity    «M 

noGs 

Not  permitted  in  Capitol  Square.  412 

—Jurisdiction    41J 

Mad.    killing    1551 

— penalty  for  concealing 1552 

— burial    or   cremation    1554 

Worrying  sheep,  ordered  killed. 1651 

— penalty  for  concealing 1551 

.Taxation,   listing  for   >31< 

Assessment   of   tax    i)ll 

— collection     JIH 

— disposition   of    m' 

Indemnity  to  owners  of  slieep 
or  stock  killed  or  Injured  by, 

2J19-M22 
— application    of    law   to   cities 

and   towns   Jl» 

When  deemed  personal  prop- 
erty      MM 

— cities  and  town;s,  law  appli- 
cable   to     M25 

Taxation  by  counties MM 

— by  cities  and  towns  "*♦ 

Constable  to  kill  dogs  on  which 

license  tax  not  pud »'' 

Report     to     land     owner    when 

caught   In   trap    "»J 

I<arceny   of    4446 

Subject  of  malicious  trespass. 

2324.  «».  441. 

Poisoning,    punishment   ♦"' 

Shooting,  cutting,  stabbing,  pan- 

Ishment    <"' 

DOG  FIGHTIBTO 

For    money,    bet,    etc.,    punish- 

men  t   <56» 

DOMESTIC  AiriMAIiS 

See    "State    Live    Stoek   SuHanr 

Board";    ««laaraatlBe» 
Diseased,   not   to   run  at  large.,  'j' 

—aalp    »J 

—disposition   of   J" 

Tuberculosis ™ 

DOHKSTIC    ARTS    AND  SCIK1»C« 
See  "ESdlacaUoB"!  «msk  Stk—V 
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DOMBSnC  PRODVCT8 

Sale    of.    license    In    cities    and 

towns   3072 

DOMICILB 

QuallHcation   of   voters    82 

Voters,  change  of 100 

Patients   at    insane    hospitals 1047 

Parties    to    suit    for    divorce    or 
proceeding   to'  annul   or   afftrm 

marriage    SlOE 

Change,  ground  for  attachment. <370 
DONATIONS' 
See  •Milfta" 
DfK>R9 
Theatres,  halls,  etc,  to  open  out- 
wardly      '. 8142 

— Inspection    of    8143 

' — pena3tyl    for    failure    to    pro- 
vide     - 3144 

DOORKEBPSmS 

State  library,  appointment 8(0 

— term  8(0 

~-bond    848 

— duties     36& 

General  Assembly,  salaries 3461 

At  gaming   house,   punishment.  .4|78 
Rxecvtive.     exempt     from     Jury 

service S985 

DOVB8 

Unlawful  hunting ..835( 

Killing 83(4 

DOVER'S   POWDER 

Sale    of    16«3 

DOmrRR 

Estate  subject   to    5117,   5118 

— surolus   over   Hen  on   land.... 61 19 

— trust    estates    515S 

Bar  by  Jointure 5120 

— by  adultery  of  wife  6123 

— by   partition   sale    6281 

— bv   deed  executed  by   attorney 

in   fact  for   married   woman.. 6215 
'When    widow   deprived   of   Join- 
ture     5123 

Jointure   as   bar   to    6120 

— election  to  waive  5121 

^loss  of.  right  to  dower 6122 

Assignment    of    6125 

— commissioners    for    6126 

— rights    before    5124 

' — recordation)    521( 

Recovery   of    612(,    6127 

— damages  allowed   on 5126,   5127 

Damages  for  withholding   5124 

Relief    of    alienees    6188 

— interest    paid    by    in     lieu    of 

dower     S128 

Fraudulent   or   Improper  assign- 
ment, relief  of.  heir  6129 

Bifect  of  Judgment  against  hus- 
band or  guardian  on  right  of 

widow   or   infant   heirs 6129 

Crops      growing      at      widow's 

death    6130 

Commutation     6131-6133 

— annuity  table   6131 

— rule  of  calculation 6132,  6133 

Contingent   right,   how   disposed 

of    5136 

In   trust   estate 6158 

Conveyance  of  by  writing  signed 

by  husband  and   wife    6211 

Recordation   of   order.   Judgment 

or  decree  assigning 5216 

Barred  by  sale  of  land  in  par- 
tition   suit    6281 

Judgment  for  in  action  of  eject- 
ment      6480 

— commissioners   to   assign 6480- 

Bffect    on    right    to     homestead 
exemption  6638,  (641 


Bm. 

DO^VER'-'OoB. 

Release  of  by  wife,  sale  of  lands 
of   infant  or  insane  husband. 6344 

— disposition   of   proceeds 6845 

Of  insane  wife,  how  released 
when  sale  of  lands  by  hus- 
band     634( 

DRAFT 

See     also     "Necwtla'ble     lastm- 

■leatii*' 
Payment   to   State   treasury    by. 2165 

Embeislement     of > .  4461 

In      payment      for     Intoxicating 
liquors,   penalty  for   handling.  4(10 
DRAINAGE 

See   also   «DralHage   Dlatriet" 
Public   benefit,   when   considered 

to  be   -. 1787 

Superintendent  of  roads  to  pro- 
vide ditches  for   1989 

Through  land  of  another,  appli- 
cation for  appointment  of  com- 
missioners   ....'. 52V3 

—notice    5.298,  5294 

' — duties  of  commissioners 6294 

— damages,  ascertaining  ..6294,  5295 

payment   ; 6296 

DRAINAGE   DISTRICTS 
Condemnation  of  land   for. ..-.  .1747 
Assessment    of    lands    benefltted 

not    heretofore    Included 1757 

Drainage    record     1768 

Construction    on    railroad    right 

of  way  17(6-17(8 

Outlet  for  lateral  drains 1770 

Mandamus     against     to     compel 

payment  of  bonds 1774 

Fees   and    expenses    1778 

Construction  of  law  relating  to.  1779 

Defects  In   proceedings 1779 

Proceedings  to  which  law  ap- 
plicable      1781 

Removal  of  engineers,  ftc 1780 

Establishment,     Jurisdiction      of 

court     1737 

— oetition  for,  what  to  contain, 

1738,  1739 

—  — recordation     1742 

costs 1742 

bond    1788 

dismissal    1744 

hearing  on,  notice. ..  .1744,  1746 

—  — district  established  and 
designated    1740 

— appeal      1748 

— process    1738 

—publication    1738.   1740 

— unknown  owners,  representa- 
tive   for    1740 

— infant       or       insane       person, 

guardian   ad  litem   for 1741 

Board   of  viewers,   appointment. 

1738,  1778 

— engineer    1788 

copies  of  maps  for  record..  1758 

— compensation 1788,  1739,  1778 

—examination,    report,    map, 

1748.    1744 

— attendance   at   hearing    1746 

— further  report  by  1746 

— complete  survey    1749 

— complete    report,    map 1766 

— assessment  of  damages 1751 

— classification  of  land  bene- 
fltted     1762 

— cost  of  survey  1768 

— extension  of  time  for  report..  1764 
— final  report,  bearing,  notttse, 

1766,    17(1 
filing  sopy  for  Inspection..  1755 

—  — adjudication,   appeal 1756 

— report  of  benefit  to  highways.  1764 
— railroads,   damage   to   17(6 
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DRAINAGE  DISTRICTS — Com. 

benefit  to  176« 

notice    1767 

—    — construction    on    rtirht    of 

way    17«8 

— removal    1780 

Board  of  drainage  commissioners, 
report  to  court  of  lands  bene- 
fitted  not   assessed    17S7 

— appointment    17S9 

— vacancy    1759 

— corporation,  name    1759 

— orgranizatlon,  officers  1769 

— treasurer    1759 

—seal   1759 

— powers    1759 

— superintendent  of  construc- 
tion      1760 

bond 1760 

estimates  by   1762 

— lettins  contract,  notice.  .1761,  1761 

— bond   of   contractor    1761 

action  on   1763,  1776 

— monthly  estimates    1762 

— warrants  for  .work  done 1762 

— failure  of  contractor,  re- 
letting:      1768 

— repairing        or        constructing 

bridges   across    higliways 1764 

—control      and      repairs,      work 

constructed    1769 

assessments  for 1769,  1776 

damages  by  individuals,  re- 
covery (or   1769 

^lateral  jdralns    1770 

— certificate  of  cost  of  work 1771 

— assessment    tax    rolls    1771 

— action    against    county    treas- 
urer for  failing  to  pay  bonds.  1771 
— notice    of    proposal    to    issue 

bonds   1772 

—bond   issue    1774,   1777 

—default       on       bonds,       action 

against  for  1774 

mandamus  for  payment 1774 

— compensation    1778 

— warrants     1778 

-wemoval  1780 

Assessment  rolls 1771,  1777 

— effect  of  Judgment,  Hen.. 1771,  1777 

—collection    1771,    1777 

—sale  of  land  1771.  1777 

— payment    of    full    amount    for 

which  land   liable    1772 

—defense  of  land  owner,  waiver. 1773 

— fees    of    county    treasurer 1776 

— changes    in,    re-levy 1776 

Bonds,     notice     of     proposal     to 

Issue     1772 

— Issue,  amount   1774,  1777 

—terms    1774.    1777 

— application  of  proceeds.  .1774,   1777 

—default  on    1771,  1774,  1777 

— exemption    from    taxation 1774 

— action,  mandamus   1774 

— additional  is^ue   1777 

Engineer,  removal   1780 

DREDGB 
Vessel     fishing     for      menhaden 

having   on   board    8177 

DREDGING 

See  "Orsters" 
DRINK 
Examination    and    Inspection    by 

Dairy  and  Food  Commissioner.  1160 
Penalty  for  unsanitary  condition 

of    1160 

DRUGS 

See     also     '<Dni«;cl«ts*'t     "Phar- 

■saey"!  xVlncliUa  PharaarentU 

eal    Aaaociatloii"|    "Inebriates" 

Adulterated       or       misbranded. 


Sec 
DRUGS— Caa. 

manufacture  or  sale,  penalty, 

1657,  1(S) 
Dealer,  exemption  from  liability 
for   adulteration  or  misbrand- 
ing by   guaranty  of  manufac- 
turer   or    wholesaler 165J 

Analysis,  by  Board  of  Phar- 
macy  KM 

Drug,    meaning   0/   term IMl 

Adulterated,  when  deemed  to  Im.UU 
Misbranded,  when  deemed  to  be.lKt 
Person,  meaning  of  term,  in  law 
relative    to    drugs,    pharmacy, 

etc    1««J 

Principal,  liability  of  for  act  ol 

agent     l«t 

Character  and  standard,  regula- 
tion of  by  Board  of  Phar- 
macy   1(71 

Dispensing  and  retailing Ktl 

Homeopathic  sale  of  by  homeo- 
pathic  pharmacist    Htl 

Dispensing,  compounding,  retail- 
ing,  forbidden   to  whom 1(U 

Pharmaceutical  preparation,  sale 

of     IIM 

Patent    or    proprietary   prepar*- 

^  tions,  sale  of  I'M 

>-eni.Ity  for  violation  of  laws  re- 
ferring to    iWJ 

Op:um,  morphine,  heroin,  sale.'.KH 
— prescription  for  by  physician. IMI 
— proprietary   remedies   contain- 

inK    I«" 

— habitual  users,  furnishing  to..l«J4 

— ^penalty   l»" 

— habitual      users,      prescrlptim 

for     tJM 

Cocaine,  eucalne,  sale  or  dis- 
pensing of  l»" 

— rcssesslon  with  Intent  to  se<I, 

penalty l»'' 

— prescription  for 1<" 

Sample,    placing    in    yard,    ball 

porch,   etc,   penalty   I'M 

Adulteration,   penalty    17l> 

Person  addicted  to  use  of.  giTing 

ardent  spirits  to,  punishment. «}) 
— required      to      disclose     from 
whom  ardent  spirits  were  ob- 
tained      KM 

— penalty  for  refusal   «♦• 

DRUGGIST 

See    also    "Drosa"*    '•PkarsMcr"! 

'•Board  of  Pharmacy" 
Sale   of   preparations   containing 

alcohol     4581.  45«» 

Sale  of  alcohol,  wine,  whisky  and 

brandy      <'" 

— for    medicinal    purposea   pre- 

scription    45»1 

filing  JMj 

—   — record    of    . .  y. *f'l 

Jamaica   grlnger,   sale  of "" 

Sale  of  alcohol  for  scientific  and 
mechanical  purposes,  affldavit.*;;' 

-filing ;f« 

— record   of    '*" 

Sale    of    wine    for    sacramental 

purposes,   affidavit   *•'} 

— filing,    record    "" 

Penalty    for    violations    of   law 

by    ~ .  -  <5>J 

— revocation   of  license   I'J' 

— destruction  of  ardent  gpIrlts.-iW 
Prosecution  for  unlawful  sale  of 
intoxicating   liquors,   eTldenc«, 

presumption     *••? 

— violations  of  law  by  clerk... •«" 
— forfeiture  of  license  as  phar- 
macist for  failure  to  discharee 
clerk    ...» «»» 
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nRVGGIS'S — Con. 

—on  conviction   4596 

License  to  sell  alcohol,  whisky, 
brandy   and    wine,    application 

for     4699 

— posting:  and  publishing  notice.  4699 

— certlflcate    4599 

— investisatlon  bj'  Judge    4699 

— petition         against         Issuing 

license    4699 

— to  wholesale  druggist  4600 

Selling  ardent  spirits,  monthly 
statement     to     clerk     of     the 

court    .• 4601 

— bond    4602 

Receiving  Intoxicating  liquors 
from  transportation  com- 
pany     4606 

— record,  affldavlt   '. 4(06 

— penalty  for  falling  to  comply 

with    law    4(05 

— counties  and  cities  excepted.  .4605 
Prescription  and  affldavlt  for  in- 
toxicating   liquors    to    be    In 

duplicate    . . : 468.4 

— originals  filed  in  clerk's  office.. 4654 
Identiflcatlon    of    person    apply- 
ing to  for  ardent  spirits 4666 

Claims  against  decedent's  estate, 

*      6S90,  6891.   6395 
DRVBiKARDS 
See  "iBcbrtatea" 

Committee,  trust  company  as... 4148 
DRVNKBNNBSS 

In  public,  punishment   4668 

DVB  PROCESS  OP  LAW 
Criminal    prosecutions. 

Va.  Const.,  {  8 
Deprivation  of  property  without. 

prohibited   Va.  Const.,  i   11 

DITGXING 

General  Assembly  may  remove 
disability    Incurred    by. 

Va.    Con6t..    {    67 

Disfranchisement   for    82 

— Va.  Const.,  i  23 

Exclusion  from  registration  for.     98 

Form  of  oath  against  by  officer.   270 

— modincatlon    of    271 

Disqualification  to  hold  office  be- 
cause of 289 

Murder  hv  Auellne  out  of  State.. 4416 

— seconds  as  accessories 4417 

— venue  of  prosecution 4418 

Fighting  or  sending  challenge.  .4419 
Accepting      or      bearing      chal- 
lenge     4420 

Leaving  State  to  evade  law.... 4421 
Plea  of  former  conviction  or  ac- 
quittal     4422 

Posting    or    upbraiding    for    not 

fighting     4423 

Recognisance  to  keep  the  peace. 4424 

Testimony  of  seconds,   etc 4426 

DUBS 

Of  building  and  loan  associa- 
tion    4165 

DUPLICATE 

License  to  practice  medicine. ..  .1613 
Automobile  license  when  certifi- 
cate lost   2186 

— number   plate    21SS 

Warrants  for  waste  and  un- 
appropriated land   2604 

Certificate  of  allowance  by  court 

to  be  paid  out  of  treasury 8404 

Freight  receipts    3916 

Key  to  railroad  switch,  penalty 

for   making,   buying,    selling.  .4019 
PrescrlDtlons  and  affidavits  under 
prohibition  law   4664 


Sec. 
DVRBSS 

Defense  to  negotiation  of  ware- 
house receipt    1336 

Negotiable    Instrument    obtained 

by    6617 

DWELLING    HOV8B 

Entry    in    emineut   domain    pro- 
ceedings      4362 

— when  may  be  taken  in 4362 

Burning    or   destroying,    punish- 
ment   4428 

— dwelling-house   defined    4429 

Entry    with    Intent    to    commit 
felony  or  larceny  4487,  4489 

— with  Intent  to  commit  murder, 
rape  or  robbery  4488 

Injury     to    by    rioters,    punish- 
ment     4633 

DYNAMfnB 

Use  of  to  destroy  fish 8196 

— penalty    3196 

Destroying  dwelling  house,  hotel, 
vessel,    etc.,    by,    punishment.  .4428 

— other  houses    4430,    4432 

— bridge,  lock,  or  dam 4433 

EAGLE 

Killing    3364 

EARTH 

Condemnation    of    4382 

— power  of  railroad  corporation. 3857 

EASEMENT 

Acquired     by     cities     of     second 

class    2906 

Created  by  lecordlng  plat  of  city 

or   town   lets    5219-5222 

EAST  RIVRU 
Taking  oysttrs  with  patent  longs 

prohiblte<l     3240 

EASTERN  SHORE 

Harsh  and  meadow  land,  when  to 

remain   in  common 421 

EASTERN       SHORE       OP       VIRGINIA 
GAME      PROTBCnVB      ASSOCIA- 

-noN 

EfFect  of  game  laws  on   powers 
of 8347 

EASTERN  STATE  HOSPITAL 

See    "Insane    Hoapltala";   "Insane 
Persona"!    "Oeneml    Board    of 
Hospital   Dlrectora^'t  "Commla- 
■lonera  of  State  HoiwItaU'* 
BDVCATION 

See     also  «Cltle<i     and     Towna»i 

"Colleges     and     VnlTerslties''| 

«Ed«cational  Institatlona''t 

"State  Normal  Sckoola" 

See   the    titles   of    the    particular 

educatloniil  Institutions. 
Compulsory,    Oeneral    Assembly 

may  provide  for..Va.  Const.,  I  138 
Appropriations  to  private  educa- 
tional  Institutions  prohibited, 

Va.  Const.,  {  141 

— exceptions Va.  Const.,  t  141 

EHection  for  free  school  purposes  131 
Gifts,  devises,  bequests  for,  valid- 
ity of    687 

— how  taken  and  held 688 

— how   will    probated 589 

—trustees    690 

— power  of  General  Assembly  to 

suspend  or  repeal   698 

Certain     ste  lutes     continued     In 

force    692 

School   system,    establishment, 

694,    774 
— public     free     schools.     General 
Assembly   to   maintain. 

Va.   Const.,    i   129 
School    divisions.     State    divided 
Into    604,   (0« 
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— Va.  Const.,  i  18« 

State  Board  of.Eixamtnera,  aelec- 

tlon  of  «10 

^-compensation,  duty 614 

Superintendent  of  schools,  nomi- 
nation   of   school    inspectors...   614 
—duty    when    treasurer    fails    to 

pay    warront    7S1,   712 

Inspectors    of    schools,    appoint- 
ment   of    610 

—duties,  compensation,  expenses 

of     614 

School    laws,    enforcement   of   by 

district  school  board 66$ 

—in    cities    786 

Contracts,  interest  of  offlcers  lo, 

682,    68S 

— recovery  of  amount  paid 681 

Summer     schools,     establishment 

and  maintenance   f4( 

— purpose   of    696 

— how    conducted    647 

— terms   ann    regulations 648 

NIsht    schcfls,    establishment 721 

Compulsory       attendance       upon 

schools       722 

People's   meetlngra,   city    schools.   786 

University   of   Virginia 806-827 

Virsinia  Military  Institute   ..834-862 
Virginia   Polytechnic   Institute, 

868-869 
Hampton    Normal    and    Agricul- 
tural   Institute    926-938 

William  and  Mary  College 934-438 

State   Normal    Schools 939-946 

Virginia    Normal    and    Industrial 

Institute 947-969 

Summer  Normal  School  for  Col- 
ored   Persons    4S4 

Virginia    School    for    Deaf    and 

Blind 470-478 

Virginia    Stete    School    for    Col- 
ored Deaf  and   Blind  Children, 

474-486 
Annual  report.  State  educational 

Institutlonr     486 

Scholarships    448,   996,   99T 

Miller     Manual     Labor     School, 

1000-1002 

Medical    College    of   Virginia 1003 

Bond  Is— »■ 

Authorization    UtS 

Form  and  denomination 76S,   766 

Lien    766 

Use    of    proceeds 767 

When   Issued    768 

Rlection    fci     764 

— order,  notice,  posting 769 

— how    held,    tickets 776 

— canvass  of  returns 771 

— voters    772 

Interest,  principal,  sinking  fund.   778 
Exemption   of  bonds   from   taxa- 
tion     2301 

DUtrtet   Sekooi  Tnutcca 

Provided  for Va.  Const,  i  183 

What   United   States   officers   not 

disqualified    as 291 

Management    by    of    glebo    lands 

and    church   property 586 

Travelling   expenses   for   attend- 
ing educational   conferences...   616 
Appointment,   qualification,   term, 

removal  631,  632 

Vacancies    631 

Notlflcation   of  appointment 684 

Appointment  by  municipal  coun- 
cils     6S5,  688 

Member  and   term 636,   668 

Rpsldonts   of   district 639 

Oath    632,    639 

—certification  of fit 


8m. 
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With   division   superintendent  of 
schools    to    constitute    county 

•  school  board   (Jt 

Bxpensea    t4S 

Deed  for  school  property  executed 

by    lU 

Liability    for    wrongful    employ- 
ment  of   teacher (St 

May  permit  use  of  school  houses 

out  of  school  hours (•' 

Interest   In   school   contract  pro- 
hibited     6(2.  Ill 

— penalty  ttl,  ««J 

— removal    68i,  tU 

— exceptions   682.  tU 

— recovery    of    amount    paid   un- 
der  MJ 

May    not    purchase    warrants  at 

discount  (M 

— penalty     M4 

Penalty  for  malfeasance  or  neg- 
lect  684,  is: 

Selection    bv   of   free   student  at 
Virginia  I-olytechnIc  Institute.  IM 

Power  of  cminent'domaln 4}ii 

DlTtolOB  Sa»eFlBteB«eat  •!  SckMis 
Acts  of  Assembly  furnished  to..  U> 
Administration  of  school  system 

by   ^ 495,  774 

To  be  menibers^of  State  Board  of 

Education    SH 

— Va.  Const.,  |  132 

— how  selected    W4 

— powers  and   duties    W 

—term    MI 

Removal     Wl 

— Va.  Const.,  t  182 

Bxpenses  in  attending  educational 

conferences    (IS 

Punishment    of    for    neglect    of 

duty    (11 

Appointment    605,  1(7,  (24 

— Va.  Const.  1  132 

Who   disqnallfled    (M 

Holdinar    over    (14 

When   determined  by  lot tU 

Qualincation!- (« 

Publlcatiun  of  qualifications  of..  (24 

Term    (05.  («7,  *» 

— Va.  Const,  I  182 

Vacancy     (25 

Oath    (tt 

— certificate  and  record  of (*' 

Salary 604,  (05,  (M 

— not     increased     or    diminiihed 

during   term    (K 

— how  paid  (J7 

Powers   and   duties    ....60S,  ((7,  62t 
Member  ex  officio,  of  school  trus- 
tee electoral  board  (29 

Oath  of  school  trustee  before....  (S> 
With   district   school   trustees  to 

constitute  county  school  board  (19 
Ex    oCicio    president    of    county 

school   board    (4» 

To   submit   estimate   of  expenses 

to    board    of    supervisors ttt 

Approval  of  deputies  of  cleric  of 

district  school  board 651 

School  census  delivered  to (SI 

Census  of  ceaf  and   blind  deliv- 
ered' to    (54 

Census  whon  boundaries  of  school 

district  changed   *»• 

Apportionment  of  school  funds..  »»* 
Reports  to  by  district  boards...  •** 
Appeal    to    from    district   school 

board    «*• 

To   number  or  name  school  dl»- 

trlcts  "' 

Approval     of     plan     for    school 
house    , •'* 
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EDUCATION— C*a. 

— r«port  of   673 

Condemnation       of       unsuttabU 

bulldlngr    67* 

When  plans  not  to  be  approved, 

674-676 
interest   in   school   contract  pro- 
hibited     68J,   683 

— penalty    682 

— exceptions   682 

Penalty  for  malfeasance  or  netr- 

lect 686,  687 

Approval   of   teacher's   certificate  688 
ReKUlations      for      meetings      of 

•eachers     694 

Appropriation  for  high  schools..   707 
Attendance    by    pupils    from    ad- 

Joinins  district 719,  720 

— payment   for    711 

—appeal    719,   720 

Report  to  by  county  treasurer. .   727 
Ketainlng    and    destroying    can- 
celled  warrants    728 

Annual    report    729 

Annual      statement      of      school 
boards,  posting,   publishing. . . .   760 

— penalty    for    failure 761 

School    libraries    765 

Approval  of  Issue  of  school  bonds  769 
Approval  of  sinking  fund  securl-    . 
ties     for     payment     of     school 

bonds    773 

In   cities    786 

—who   ineligible    779 

—pay    626,   784 

— when  to  teach  786 

Nomination  of  pupils  at  William 

and  Mary  College   938 

Selection    of    State    students    at 
Virginia  Normal  and  Industrial 

Institute    963 

— vacancy    .' 964 

Office   for,   how   provided 2864 

Hick  9«h«*ls 

Establishment  of   706 

Appropriation   for 705,  707,  708 

Joint  for  two  or  more  districts..   706 

— admission   to    706 

— pupil  living  in  another  district  706 

Fund,    payments    from 707,    708 

Appropriation     for     normal     de- 
partment    709 

— fund,  payments  from   710 

Normal    departments    711 

—courses    711 

— teachers    711 

— number   of    ■ 712 

Agricultural,   established    713 

— courses     713 

— land    acquired    for,    cultivation 

of    714 

— account  of  student  labor 714 

— sales  of  produce   714 

— reirulatlon^   for    714 

— buildings     716 

— female  students   716 

—  —domestic  arts  and  sciences.   716 

—demonstration   farm  work 717 

— appropriations    for    by    boards 

of   supervisors    718 

In  cities   786 

.    Literary  Fand 

Set  apart Va.  Const,  {  134 

From    what   constituted, 

Va.  Const.,  i  134 

Recovery  of  money  due  to 603 

Investment  of  capital  and  Income 

of    614,   738 

Claims   payable   out  of 615 

—limitation  of    616 

Money  of  paid  into  treasury 616 


Sec. 
RDCCATION— Cob. 

Penalties    recovered    for    benefit 

of    687 

State     appropriations     for     high 

schools  credited  to 708,  709 

— payments  from    710 

Creation     738 

Income  from  for  school  funds, 

738,  739 
— Va.  Const,  I  1J6 

Ix>ah8   from    767 

— application  lor   7.'>)< 

— amount     769 

■ — Interest,   bonds,   notes '  760 

— repayment     761 

—expenditure    762 

— lien.   Iniiurance    764 

Payments     to     retired     teachers' 

fund  from   790 

Withholding,  or  enforcing  pay- 
ment for  failure  of  State  insti- 
tution to  report  989 

Separate  account  of  by  treas- 
urer     2195 

Receipts       and       disbursements, 

report  of  by   treasurer 2204 

Fines  credited  to  2575 

Oertldcates    for    West   Virginia's 

share  of  State  debt  held  by... 2641 
Fines     and     penalties     recovered 
from  insurance  companies  paid 

to    4232 

Ofllecra 
Not  to  purchase  warrant  at  dis- 
count      684 

Records,   delivery   to   successor, .   685 

— penalty  for  failure    685 

Penalty  for  malfeasance  or  neg- 
lect     686.    687 

To  prosecute  violations  of  school 

law    687 

Interest  In  school  contract  pro- 
hibited     682,  683 

— penalty     682 

— exceptions     682 

Paplis 
Distance    required    to    travel    to 

school     612 

Control    of    660 

Text   books    furnished,   when....  660 

Suspension  of    691 

Transportation  of   709 

Admission   to  joint  high  schools.    706 

— living  In  another  district 706 

Who  admitted    719.   721 

Separation  of  white  and  colored.   719 

.From    adjoining   districts 719,   720 

— payment    for    719 

Indigent   children    720 

From    adjoining    State 720 

Night   schools    721 

Compulsory   attendance    722 

Minimum   number  required 723 

Testing  sight  and  hearing  of....   724 

Schools  In  cities 786 

Contagious  diseases,  exclusion  of 

those  having   1529 

Vaccination    1529,   1630 

—free     1630 

8ek*olK 
Educational  appliances,  board  of 

education  to  select. Va.  Const.,  i  132 
Board     of     education     to     make 
rules  for  management  of, 

Va.  Const,  {  132 

Inspection  of  610 

Regulation  of  number  of 612,  700 

Transportation  of  pupils  to 612 

Manual,    Industrial    or    technical, 

appropriation    for    664 

— General  Assembly  may  pro- 
vide for Va.  Const,  t  137 
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Sec. 
EDUCATION — Cob. 

Requirement     as     to     length     of 

term    669 

Suspension  of  pupils   691 

Summer     schools,     establishment 

and  maintenance    695 

— purpose   of    696 

— how  conducted    697 

— terms  and  regulations 698 

Preference   given   graded   schools  699 

Consolidation    of    700 

Joint   schools    s 701 

— property   of    701 

Subjects  to  be  taught 702 

Higher  branches   703,  704 

— fees  for  70S 

White   and   colored    pupils   to   be 

taught  In  separate  schools..'..   719 
— Va.  Const.,  I  140 

Admission  to   719-721 

— pupils  from  adjoining  districts, 

719.  720 
— pupils  from  adjoining  States..  720 
— persons     between     20     and     26 

years  of  age   721 

Kight    721 

Compulsory    attendance    722 

— Va.  Const.,  {   138 

Minimum   number   of  pupils 723 

Testing    sight    and     hearing    of 

pupils    724 

Libraries    764,    766 

— purchase  of  books  for 755 

— State   aid    766 

— ^management    764-766 

Free   students  at  Virginia   Poly- 
technic Institute  from   864 

County  demonstration  work  In..   923 
Towels   for  common   use   prohib- 
ited     1617 

Exclusion  of  persons  having  con- 
tagious diseases   1629 

Vaccination   of  pupils    1629 

Taxation  for   2205 

— rate    of    2205 

— apportionment    of    2206 

Sekool  Boards 
System     of     accounting     for     by 

State  accountant   565 

aiebe   land   and   church   property 

applied   to   education 586 

Deduction       from       salaries       of 
teachers    for    retired    teachers' 

fund    790 

CITT  SCHOOL  BOARDS 
Sale  or  exchange  of  property  by  649 
Duty  when  treasurer  falls  to  pay 

warrant     732 

— minute    73$ 

Loans  to  from  literary  fund.. 767,  758 

— application   for    768 

— Interest,   bonds    760 

— tax  to  repay   761 

— removal  for  failure  to  repay..   761 

Disbursement  of  funds   783 

Powers   and   duties    786 

Vaccination   of   pupils    1629 

COUNTY  SCHOOL  BOARDS 
Glebe   land   and   church   property 

applied   to   education    686 

Administration   of  school  system 

by    696 

How  constituted    639 

A  corporation   639 

— powers     639 

Division         superintendent         of 
schools  ex -officio  president  of.   640 

Vice-president    '.   640 

Vacancy    640 

Meetings    640,   «41 

— annual    643 

By-laws,   records    642 


EDUCATION — Con. 

Clerk    Mt 

— compensation    and   expenses...  «4J 

— fines  entered  by   7M 

Annual  report  (il 

Payment  of  expenses  of  trus- 
tees     tiS 

To  file  estimate  of  expenses 
with     division     superintendent 

of  schools  (4t 

Apportionment   of   school   funds.  (47 
— grammar    schools    and   scliools 

of  higher  grade   (47 

Property  vested  In  and  managed 

by    (4S 

To  examine  manner  in  wliicta 
trusts  for  purposes  of  common 
school  education  are  adminis- 
tered     ; ,....648,  (H 

— Institution  of  proceedings.. (48,  (St 
May  receive  and  apply  donations 

for  education   of   poor (48 

May  employ  counsel  and  provide 

payment  of  fees   ." (48 

Sale  or  exchange  of  properly  by.  (48 
Apportionment  of  school  fund...  65( 

Estimates   submitted   to   (d 

School   census   submitted  to (S3 

Appropriation  by   to  manual,  in- 
dustrial or  technical  schooU...  ((4 
When  to  provide  for  management 

of  gifts   to   school   boards (71 

Loans  to  district  school  boards..  (81 

—obligation  for (81 

To  encourage  teachers'  meet- 
ings      (94 

Provision         for         intermediate 

grades  of  instruction 70>,  704 

— fees  for    7(8 

Fine  on  county  treasurer  for 
failure     to     report    on    sebool 

funds    7J7,  789 

Report   of   county  treasurer  and 

district  clerk  to  728 

Cancellation  and  delivery  of  war- 
rants     788 

Duty  when  treasurer  falls  to  pay 

warrant    788 

— minute    788 

Warrant    on    treasurer   for  pay- 
ment of  funds  to  depositary..  78( 
Petition   for   reference   to  voters 
of  increase  of  levy  for  school 

purposes    i..  74« 

To  compare  warrants  '48 

— report    748 

Annual     statement     of     receipts 

and   disbursements    7S0 

— form 75» 

— penalty    751 

Vaccination  of  pupils   1H9 

County  treasurers  to  make  set- 
tlement with 81(1 

Bonds  of,  exempted  from  tax- 
ation      2302 

Real  estate  purchased  by,  ex- 
amination of  title  of 87(9 

Chairman  to  certify  statement  of 

clerk  of  board  of  supervisors. 277S 
Discharge     of     city     or    county 

treasurer,   certificate    2792 

—rule     J798 

DISTRICT  SCHOOL  BOARDS 

Glebe  land  and  church  property 
applied  to  education  5S( 

Administration  of  school  system 
by    m 

Payment  of  expenses  of  trus- 
tees     (48 

Property  vested  In  and  managed 
by   (48,(88 

— donations    (48 
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Sale  or  ezchangre  of  property....  649 
ProceedlnKS    against    by    county 

school   board    65*> 

Appointment    6^1 

Quorum    .' 851 

Chairman    661 

Constitution   of    662 

— BL  corporation   662 

Powers    652 

Clerk    661 

— census  taken  by 663,  654,  656 

— compensation    663,  654 

— records,   accounts,   inspection..  657 

^-duties,   compensation    658 

— signature  to  warrants  670 

— pay    * 670 

— report  to  county  school  board.  728 
— production  of  records  and  pa- 
pers       T28 

penalty  for  failure   729 

— DDstlngr     statement     of     school 

Board    Tf 

penalty  for  failure   751 

— order  for  books  for  school  li- 
braries       ''66 

— bonds   for  loans  from   literary 

fund    , 760 

Enforcement  of  laws  669 

Einployment     and-  dismissal     of 

teachers     659 

— review    669 

Action  asalnst  for  refund  of  pub- 
lic   funds    669 

Suspension    or   expulsion    of   pu- 
pils       660 

Text  books   660 

Census     660 

Meetings    660 

To  call  meetings  of  the  people..   661 
To  prepare  and  return  to  county 
school      board      estimates     of 

money   needed    661 

To   provide    schoolhouses,    furni- 
ture,   etc 661 

To  care  for,  manage  and  control 

school   property    661 

To  visit  schools 662 

To  provide  pay  of  teachers,  text 

books  for  Indigent  children   . . .   662 
To   examine   claims   against   dis- 
trict and  issue  warrants  for. . .   662 

Day  and  evening  classes 663 

Reports    664 

— annual    664 

Appropriations    664 

Introduction  of  manual  or  indus- 
trial training  in  public  schools  664 

Other  duties    665 

Appropriation      by      to     manual, 
technical  or  Industrial  schools.   664 

Appeals  from    666 

— record  of   666 

Statement  of  before  State  money 

paid    669 

Payment   of   claims   against  dis- 
trict       670 

Donations  vested  In   671 

Condemnation  of  land  for  uchool- 

houses    672 

Use  of  district  schoolhouses  out 

of  school  hours   67~ 

— appeal   from   decision    677 

Flags  on  school  buildings 67^ 

Loans   to   by   county   board 681 

— obligation  for   681 

— expenditure    681 

Contracts  with  teachers   690 

Report   to  of   suspension   of   pu- 
pils   691 

To  encourage  teachers'  metings.   694 
Consolidation     of     schools     and 
transportation  of  pupils   700 
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Establishment  of  joint  schools..   701 

— property    of    7k- 

Provlslon         for         Intermediate 

grades  of  instruction 703,  704 

— fees  for    70S 

Establishment  of   high   schools..    705 

— appropriation   for    705 

Establishment      of      Joint      high 

schools    70( 

Disbursements  for  high  schools, 

707,  711 
Regulatlohs  for  agricultural  high 

schools    714 

Attendance  by  pupils  from  ad- 
Joining  district   719,  720 

— payment  for    719 

—appeal   719,  720 

Attendance  by  pupils  from  ad- 
joining   State    720 

Admission  of  persons  between  20 

and   25  years  of  age 721 

Establishment   of   night    schools.    721 
Order     changing     depositary     of 

school  funds  delivered  to 733 

Warrant  on  treasurer  for  pay- 
ment of  funds  to  depositary..  736 

School  libraries   764,  766 

Loans  to  from   literary  fund, 

767,  768 

— applications  for   758 

— interest,  bonds   . . . .- 760 

— tax  to  repay   761 

— removal  for  failure  to  repay..  761 

Bond   issue    766 

— report  of  to  board  of  super- 
visors       778 

Real  estate  purchased  by,  exami- 
nation of  title  of   2709 

— compensation     2709 

Adjustment  of  debts  when  town 
becomes  city  of  second  class, 

2902,  2903 
Disposition    of  compensation    re- 
ceived   for   school    property   in 
territory    annexed    to    city    or 

town     2969 

SCHOOL  TRUSTEE  ELECTORAL 
BOARD 

Creation     e>* 

Members     629 

—appointment    629 

Compensation     629 

Term    (39 

Duties     629 

Qualification     629 

Vacancy    629 

Clerk     630 

— duties,    reports    634 

Chairman    630 

— oath   to   witnesses   632 

Appointment  of  school  trustees, 

631.  632 

— vacanci-58     (S3 

— rpmovsls     (32 

Appeals   to    632 

— summonsing       witnesses       and 

production  of  papers   (32 

— from   district  school   boards, 

669,  666 

summoning  witnesses    666 

-decision     ((h 

record    of    ((( 

— with  reference  to  use  of 
schoolhouses     out      of     school 

hours    877 

— from  decision  of  superintend- 
ent of  schools  with  reference 
to  attendance  In  schools  of  ad- 
joining district    719,   720 

Meetings   and  quorum    (33 

Warrant   for  expenses    (34 

Appointment  of  trustees  for 
towns    ((g 
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Regulations     (or    demonstrating 

farm  work   '. .   ?17 

— pupils  attending  school  In  ad- 
joining district   /719,  720 

— appeals  to  720 

— pupils  from  adjoining  State...  720 
— pupils     between     twenty     and 

twenty-flve  years  of  age 721 

— night   schools    721 

To  prescribe  minimum  number  of 

pupils  for  schools    723 

Disposition  of  unexpended  school 

funds    730 

Management  of  literary  fund 738 

Rate  of  school  Jevy 740 

Books  for  school  libraries. ..  .764,  7S6 

— use  and  preservation   766 

Loans  from   literary   fund 757-764 

— applicatlbns  for  758 

— amount   of    769 

—title    762 

— expendlt'irj    » 762 

— regulation   763,  764 

Regulations  for  city  schools....   786 
Retiring    and    pensioning    teach- 
ers     787,    788 

Deduction  from  teachers'  salaries 

for  retired,  teachers'  fund..  790,  799 
Appropriations  for  retired  iuach- 

ers'  fund  turned  over  to 791 

—gifts    792 

— investment  of   793 

— ^warrants    794 

— account)),   reports,   bond 795 

Publication  list  of  retired  teach- 
ers       798 

— regulations    800 

Removal     of    teacher    from     re- 
tired list 801,  804 

Co-operation    in    county    demon- 

tratton   work    923 

Payments     to    Hampton    Normal 

and    Agricultural    Institute....   929 
Removal     of     visitors,     Virginia 
Normal    and    Industrial    Insti- 
tute       963 

Supervision  and  control   of  Vir- 
ginia   Norma]    and    Industrial 

Institute    968 

The  Miller  Manual  Labor  Train- 
ing School   of  Albemarle 1000 

.    Appropriation  for  schools  in  col- 
ony for  feeble-minded   1077 

— at  the  Central  State  Hospital ..  1092 
To    keep    certificates    for    West 

Virginia's  share  of  State  debt. 2641 
Approval    of    traveling    expenses 
of     Superintendent     of     Public 

Instruction    3442 

SapertBtendent  *t  Public  InstmctloB 
Administration     of     school     sys- 
tem by   695-774 

To  be  member  of  State  Board  of 

Kducation    596 

— ^Va.  Const.,  I  ISO 

To   select   members    State   Board 

of   }<7ducation    596 

Clerks  and  employees   60S 

Appeals  from  decisions  of 613 

— form  of   613 

Certiflcatlon    of    claims    payable 

out  of  literary  fund  615 

Certificate  of  oath  of  division' 
superintendent  of  schools  fur- 
nished  to    625 

Plans      for      apportionment      of 
school      funds,      approved      by 

State  Board   of  Education 616 

Contingent   expenses  of   office...   616 
— examination   of  accounts   for. .   616 

— warrants  for  payment   616 

Election    of    621 
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— Va.  Const.,  f  131 

Term     Ill 

— Va.  Const.,  t  181 

Qualification    (M 

Salary  and  expenses (21,1412 

Vacancy Ml 

— ^Va.  Const..  I  131 

Oath     Ml 

Bx-oKicIo  member  of  govemiiis 
board  of  Institutions  recelvtns 
appropriations   from   State itl 

Ex-offlcio  president  of  State 
Board  of  Education  (00,  iU 

— ^Va.  Const.,  i  131 

Duties  of   ...'. 608.  «« 

— Va.  Const.,  i  131 

Reports  to,  annual,  by  county 
school   board    W 

— of  funds  applicable  for  school 
piiri  08i.'s    74t,  74} 

—of  compared  warrants 'M 

— of  boundaries  of  school  dis- 
tricts !n  cities,  recordation 77( 

— by  Hampton  Normal  and  Agri- 
cultural  Institute    M« 

— by  Virginia  Agricultural  and 
Mechanical    College    Ml 

—by  visitors  of  Virginia  Normal 
and   Industrial  Institute  VA 

— by  State  educational  Institu- 
tions, annual  IK 

To  provide  forms  for  school 
census    ISS 

— for  oath   by  school  trustees..:  Hi 

— to  district  boards  for  annual 
reports      Ml 

— ^f or  treasurer's  report  *'' 

Number  or  name  of  school  dis- 
tricts recorded  in  office  of....  117 

To  prescribe  form  of  school  reg- 
ister     IM 

— of  teacher's  contract   5" 

Supervision  of  summer  schools. 

697,  III 

To  provide  for  testing  sight  and 
hearing  of  pupils    724 

Distributive  statement  of  funds 
applicable  for  school  purposes. 

7«,  7« 

Transmission  of  scheme  of  ap- 
portionment school  funds  7M 

Approval  of  plans  for  school 
buildings  and  loans  for  7>) 

Notice  of  failure  to  pay  loan 
from  literary  fund   '*1 

Approval  of  Issue  of  school 
bonds    7f  I 

Annual  report.  Statement  of  re- 
tired teachers'  fund  Included 
In     7>5 

— annual  reports  of  State  educa- 
tional institutions  embodied  in  981 

Application  to  for  restoration  to 
retired   teachers'  list   W 

Visitor  of  the  University  of  Vir- 
ginia     M7 

— of  Virginia  Polytechnic  Insti- 
tute     I» 

— of  State  normal  schools H' 

— of  Virginia  Normal  and  Indus- 
trial Institute   IW 

Virginia  Normal  and  Industrial 
Institute,  salaries  of  teachers.  W 

— use  of  funds  of  H' 

Board  of  Medical  Examiners, 
copy  of  record  to  H" 

Teaekera 

Kxamlfiation  of    »'• 

Employment  and  dismissal <^ 

— appeal    W 

Qualification,  certificate  H)  ' 

Who   disquallfled    «» 
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Duty  as  to  flaga  on  bulldinKf...  6T9 
Interest  In  school  contracts  pro- 
hibited     «82,  683 

— penalty   682,  683 

— removal   682,  683 

— exceptions    682,  683 

— recovery  of  amount  paid  un- 
der       683 

Penalty  for  malfeasance  or  ne^- 

lecf 686,  687 

Certificates    688 

Dally  register 689 

— delivery  of  at  close  of  term...  689 

rrontraets    with    690 

Suspension   of  pupils    691 

— report    of    691 

Salaries    692,  693 

— payment   of    670 

Meetings  of  encouraged    694 

Duties  as  to  instruction 702 

Normal      departments      of     high 

schools     711 

Tvsting    sight    and     hearing    of 

pupils. 724 

City   schools    786 

r-enslons    787-805 

— amount  of    794 

— who  may  be  retired  and  pen- 
sioned    787,  796,  797 

classification    797 

— deduction    for    permanent    en- 

Jowment     790-799 

— return   of    806 

Retired    tenchers'   fund    790 

— deductions  from   salaries  for. .  790 

— approprlatlot'S     791 

— srlfts  to    792 

— investment   of      79.1 

— warrants    for   payments    794 

— accounts,  report,  bond   795 

— regulations    800 

Retired,  list  of  published 798 

Removal  from  pension  list... 801,  804 

— restoration  to  list   803 

— restoration      to      standing      as 

teacher    802 

Graduates   of  William   and  Mary 

College    937 

Graduates  of  State  normal 
schools    945 

Graduates  of  Virginia  Normal 
and    Industrial  Instltutd 9S4 

Vaccination     1629 

Exclusion  of  pupils  with  conta- 
gious diseases   1629 

Text  BookM 

Selection    of    611,  702 

— Va.  Const.,  |   182 

When    furnished    to    pupils 660 

To    be   provided    for    662 

Officers   and    teachers   not   to   be 

Interested   In   contracts  for. . . .  682 

Free    jjS 

— when  furnished... Va.  Const.,  |  139 

City  schools   788 

KnUCATIOWAI,   INSimiTIONS 

See  also  "EdacattcB" 

See    the   titles   of   the   particular 

educational    institutions 
Visitors,     trustees,     appointment. 

„  term  Va.  Const.,  t  142 

Systpms    of    accounting    for    de- 
vised by  State  accountant.  .663.  564 
—mandamus  to  compel  adoption.   656 

Inspection  of  accounts  of 657,  668 

—  duty  and   penalty    668 

Tfeal  estate  of,  power  to  sell.... 3877 
Property    of    exempt    from    tax- 

at'on    «»72,    2301 

— ^Va.  Const,  {  183 
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Property  dedicated  to  by  record- 
ing plat  of  city  or  town  lots, 

6219-6222 
BOOS 

Of  fish.  Injuring 8196 

—penalty   ji96 

EJECTION 

Of  riotous  or  disorderly  persons 
from   railroad    train   or   street 

car    ••' 463* 

EJECTMENT 
Declaration,     fee     when     officer 

falls  to  serve    3489 

Judgment  In   unlawful  entry   or 

detainer  not  to  bar 5450 

Action  retained    5451 

When  and  by  whom  brought 6462 

Venue    5453 

What     interest     plaintiff     must 

„  nave    5454 

Parties  defendant   6456 

— landlord    as    5455 

How  action  commenced 6466 

Declaration,   what  stated  In 6467 

— description   of   premises    6468 

— statement  of  Interest  of  plain- 

"«    • 6469 

— counts     54(0 

—notice   subjoined,   service 5461 

Parties  plaintiff   54(0 

Notice   to  defendant,   service 6461 

Demurrer    6453 

Plea    , g4sj 

Between  co-tenants   ! '. .  6466 

Several  defendants   r,467 

Part  possession  not  possession  of 

whole,   when    5470 

Judgment  by  default   5462 

— several  Judgments 6468 

— P  .'."*'"''  ""'ffht  expired  before 

trial     6479 

— for  Plaintiff,  how  entered.. .'!. 6480 
— conclusiveness    5480 

—  — *»  to  persons  under  dis- 
ability       / 5487 

—recordation  of siH 

Evidence,    admissablllty 5463 

—sufficiency   5484.  5455 

—actions  between  co-tenants 5466 

To  recover  land  embraced  with- 
in boundaries  of  grant  under 
which  plaintiff  claims,  rule  for 

recovery    5466 

Profits,  assessment  by  Jury! !.".'!  !5481 
Verdict,  against  several  defend- 
ants       K4«7 

—for  plaintiff  ..iii'.l'.'.l^mj 

—for  defendant   5475 

— description  of  premises  recovl 

erod    .    S47« 

—for  undivided  Interest ■;;;;::;:6477 
~''?*!"L'2,^  *'*'•  specified  in.... 6478 
— plaintiff'.  rlgl\t  expired  before 

trial  j^,jj 

— for  damages  for  waste. .'.'.'.'.'.  !6481 

—for  dam^ges  to  plaintiff 5495 

—allowance     for     Improvements 

by  defendant   5495,   5498 

Recovery  of  part  of  premisep. .  .6469 
—description   In  verdict   ....!..   6476 

— of  dower  by gjii 

Vendor     against     vendee,     when 

Pfmuf  SL'"/'^  °°*  recover 6471 

sgultable   defenses   6470-6472 

—notice  of  547, 

By  mortgagee,  when  no  recov- 
ery        Ki7» 

—by   trustee    ..........:::"; lill 

—Consent  rule  abolished    ...".    ■8464 

J]?^E*^-  r'i"'*  plaintiff's   right 
expired   before  trial    ...547 J 
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• — commissioner  of  revenue   129 

in  city  of  second  class 3893 

Va.  Const.,  J  119 

— justices  of  the  peace 3092 

Civil  and  p*li«e  Justice 3097 

Clerk  of  the   court    124 

— Va.  Const..  I   110.  112 

—for  city  of  Riohnjond    129  " 

—for  city  of  Bristol  .' 129 

—for  city  of  Radford   129 

—for  city  of  Buena  Vista 129 

—for    city    with     population     ot 

thirty  thousand  or  more 129 

— for   huslinvs  courts  ot  city   of 

nichmond     6939 

—for  chancery  court  of  city   of 

Richmond    5930 

■ — for    law    and    equity    court    of 

city  of  Richmond    5930 

Clerk  of  city  courts 129,  3007 

-Va.  Const.,  i  118 
Commissioner  of  Asrtoulture  and 

Immigration   118,  1104 

-Va.  Const.,  <   145 

Commissioner  of  Insurance 4171 

Commissioner  of  Prohibition. ..  .4823 
Commissioners  of  the  revenue...  123 
— Va.  Const,  {|  110,  112 

— In  cities   129 

' in  city  of  second  class 2893 

Va..Const..  S  119 

Commonwealth's  attorney    123 

— Va.  Const.,  ti  110.  112 

— In  cities   129,   8008 

Va.  Const.,  }  119 

OoMKressmen    70 

— apportionment     70 

— one  from  eaah  district   71 

— how  and   when   elected 72 

— vacancy,    how   flUed    73 

Constable    127 

— additional    128 

Councllmen  of  city   3012 

— Va.   Const.   {   121.   122 

^-of  town    2994 

County  treasurers   123 

— Va.  Const.  {{  110,  112 

District  officers    127 

Governor    118 

— Va.  Const.  <  70 

— 1»  nil  vacancy  In  olfice  of....  130 
House  of  Delegates,  members  of  78 
— Va.  Const..   }  42 

— apportionment     78 

— vacancy,   how   filled    81 

^Vft.  Const,  J  47 

Judges  of  Supreme  Court  of  Ap- 
peals     Va.  Const,  i   91 

Circuit  Judgres Va.  Const,  {   96 

Juderes  of  city  courts. Va.  Const,  {  99 

— ot   corporation    courts 6905 

JudBe,  aaurt  of  law  and  chancery 

of   Norfolk    5934 

Judge,  of  eourt  of  law  and  chan- 
cery ot  Roanoke    6935 

Justices  of  the  peace   127 

— additional   Justices    128 

— In  cities   3092 

Ijleutenant  Governor   118 

^Va.  Const.,  {  77 

Mayor,  of  city 129.  3010.  3012 

— of  town    2994 

Officers  of  cities  and  towns. 

3009,  3012 

Overseer  of  the  poor 127 

Presidential  electors,  number. ...     74 

— how   and   when   chosen 74 

— election   and   meeting 75,   78 

— vacancies     76 

— compensation    77 

— ballots     167 

— list   of   furnished    to   Secretary 
of  tbe  Commonwealth  157 
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Secretary  of  the  Commonwealth.  IIS 

— Va.  Consl.,  {   80 

Senate,  apportionment  <> 

— members,  when  elected  M 

•    — Va.  Const,  {  41 

— vacancy,   how   fliled    SI 

Va.   Const.,   i   47 

Senators  of  United  States (I 

—to  fill  vacancy  In  office  of O 

Sergeant  of  city  or  town 12».  MM 

— ^Va.  Const.   i{    120.  122 

Sheriff    in 

— Va.  Const,  <9   110,  112 

—of  city  of  Richmond  J8H 

State  Board  of  Education  5W 

— ^Va.  Const,  i   130 

State   Treasurer    11» 

— Va.  Const..  J  81 

Superintendent  of  Public  In- 
struction     UJ.  «l 

— Va.  Const..  {  131 

Supervisors     HI 

— Va.  Const.  <t   111,  112 

Vacancies,  elections  to  flit... ISO,  IJI 

— In   General   Assembly   SI 

Va.   Const,  i  47 

E^ieetions  for  Partlcalar  Pip—n 

To  call  constitutional  conventioD. 

Va.  Const.  !  UT 

For  disposition   of  glebe  landa..    1( 

Free  school  purposes  131 

— duty  of  officers   IJl 

To  approve  and  ratify  amend- 
ment to  Constitution   SIS 

— Va.  Const.,  i  196 

Ordered  by  State  Board  of  Edu- 
cation     _.  til 

Increase  of  school  levy "« 

Bond    Issue   for  schools 7<S-'T3 

Establishment  tuberculosis  sana- 
torium      1SM-15IJ 

Bond  issue  for  roads,  order  for. 2111 

— voters    2111 

— officers.   Judges,   polls   !11! 

—ballots    2III 

— canvassing  returns   2m 

— certlncate  of   result   HI' 

^-order  of  court  to  carry  out 
wishes  of  voters IIU 

— contest    JIU 

— how  often  held  J12J 

— for  magisterial  districts  212S 

Formation  of  new  county.. Jti«-l<'* 

For  bond  issue  by  counties  for 
erection   of  buildings,  etc 

2-J8-2:» 

On  question  of  removal  of  court- 
house     2746-2547.  S752-2:SS 

When  city  of  first  class  formed, 

MU-2S21 

In  cities,  for  change  of  form  of 
government   2926,  292$.  29S* 

— ^Va.  Const.,  |  117 

For  adoption  by  citv  of  special 
form   of   charter 2926-JJJS,  2»>» 

— ^Va.  Const,  {   117 

In  city  or  town  adopting  "modi- 
fled  commission  plan"  or  "city 
manager  plan"   2JM 

In  city  or  town  to  alnndon 
changed   form   of  government 

2954.  :>55 

Bond  Issue  by  city  or  town.J0S2-J»M 
Electoral  Boards 

Appointment    >• 

— Va.  Const,  J  31 

— of  city  of  second  class 2Wi 

Terms  of  members   ** 

— Va.  Const.,  {  31 

Vacancies    S4,  K 

— Va.  Const.,  i  31 

Powers  and  duties H 

— Va.  Const,  i  81 
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Number  of  members b1 

— Va.  Const.,  J  31 

EllKibility,  holding:  other  office..     84 

— Va.  Conat.,  {  31 

Qualiflcatlon  of  members   84 

Chairman  and  secretary  85 

Appointment  of  commissioners  of 

election    182 

— for   primary  elections    239 

— to  fill  vacancies    239 

Appoinlment  of  Judges 84,  148 

— for   primary    elections    224 

— Va.  Const..  <  31 

— penalty  for  fatlingr  to  appoint.   148 

— removal   „  f 

— for  towns    2995 

Appointment  of  clerics 84,   148 

— Va.  Const.,  {   31 

— pjn.alty  for  falling  to  appoint.   148 

— removal     88 

Appointment  of  registrars.  .84,  86,  88 
— Va.  Const.,  {  31 

— removal    88 

— for  towns    2996 

Secretary     85 

— expenses   of    89 

— notice  of  election  to  Secretary 

of   the  Commonwealth,  .y. 164 

^-custody   of    seal    168 

— custody  and  delivery  of  ballots. 

168.  169 
— penalty  for  failure  to  perform 

duty     169 

Meetings    87.   158 

Quorum     

Record  of  proceedings 87.  168 

Pay  and  mileage   89.  166 

—oath  of  claim    89 

Seal,  custody  and  use  of 168 

Stationery  and  postage  for 89 

New  registration  of  voters,  when     90 

— procedure  for   90 

To       order       registration      boolts 

copied,  when   91 

To    direct    registration    books    to 

be  purged   107 

Duties  as  to  printing  ballots.  165,  156 

— compensation    for    156 

Arrangement  of  voting  places...    160 
Improper  distribution   by  of  bal- 
lots or  giving  Information  with 
respect  thereto  or  counterfeit- 
ing, penalty   167 

To    provide    ballots    for    primary 

elections    236 

Special  election   for  school  bonds  770 

Of  city  of  second  class 2897 

— appointment     2897 

Appointment   of   Judges   of   elec- 
tion and  registrars  for  towns. 2995 
Judges 

Appointment     84.    148 

— for  towns    2996 

— Va.  Const.,  S   31 

Qualiflcatlon   84,  148.  149 

— Va.  Const,  }  31 

Vacancies    88 

Removal    88 

Oath     149 

Tefm     148 

Ust  of  paid  poll  taxes  furnished 

to    Ill 

— Va.  Const.,  t  38 

Failure    to    attend,    selection    of 

substitute     148 

— penalty     4723 

To   receive    books    from    and    re- 
turn same  to  registrar 104 

Delivery    of    ballots    to 159 

— certlflcate  of  receipt  159 

—opened  and  counted   159 

— unused   ballots    159 


ELECTIONS— Coa. 

Penalty    for    falling    to    perform 

duty    169 

Decision  of  dispute  as  to  prece- 
dence of  electors   161 

May  cause  arrest  of  person  copy- 
ing or  carrying  away  ballot..   163 

Assistance  of  voters  by    166 

Improperly  distributing,  or  giv- 
ing information  with  respect 
to,    or    counterfeiting    ballots, 

penalty    167 

Ballot  boxes  kept  by 171 

To  open,  empty  and  close   ballot 

boxes  before  election   172 

Duty    with    respect,  to    receiving 

ballot   from   voter    173 

When  may  register  voter 173 

Duty  to  challenge  voter 174 

Trial  of  challenge   176 

Closing    polls,    proclamation     by 

Judges     176 

Canvass  of  vote  by 176,  177 

Votes  counted,  and  returns  made.    178 
To  prevent  intimidation  of  voters  194 
May  order  arrest  of  persons   in- 
timidating voter   194 

May   commit    person    to   Jail    for 

disturbing  election    196 

Appointirent  by  of  persons  to 
preserve  order  at  elections....   193 

Compensation     200 

Special  election  for  school  bonds, 

770,  771 
Klectlon  on  bond  Issue  for  roads. 2112 

In  towns    2996 

Duty,  In  town  election 2996,  2998 

Offenees 

Registrar  falling  to  deliver  reg- 
istration  books    104 

Hindrance  or  disturbance  of  reg- 
istrars       106 

By  electoral  board   148 

Printing  ballots,  violation  of 
4uty  with  respect  to 166 

Violation  of  oath  by  printer  of 
balloto     If. 

Wilful  violation  of  section  159; 
opening  sealed  package  of  bal- 
lots       169 

Carrying  away  or  copying  ballot  163 

Assisting  or  advising  voter, 

163,   166,   471. 

Disposing  of,  giving  Information 
with  respect  to,  •r  counter- 
feiting ballots   167 

Crowds  congregating  at  polling 
places    167 

For  which  no  punishment  other- 
wise provided   169 

Certificate  of  election,  clerk's 
failure  to  make  out  and  de- 
liver         186 

Intimidation  of  voters  194 

Intimidating  or  Interfering  with 
election  officers   195 

Disturbance  of    196 

Fraud  on  law  relating  to  voting 
by  absent  voter   219 

Improper  expenditures  by  candi- 
date        261 

— by  another  In  behalf  of 252 

Candidate  falling  to  flle  state- 
ment  of  expenditures    265 

Officers  failing  to  perform  duty, 
election  for  forming  new 
county    2679 

Concurrent  Jurisdiction  of  civil 
and  police  Justices  with  cor- 
poration court,  of  violation  of 
election    laws    3102 

Betting  on    4692 
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e:L.BC'THIC    railways— Com, 

-  -penalty     3980 

— when  not  required  3982 

— penalty  for  failure  of  passen- 
ger  to   obey   conductor 3983 

Conductors  and  motormen  con- 
servators of  peace,  powers  and 

duties    3981 

Accidents,    reports    of    to    State 

Corporation  Commission   3988 

Rights,   powers,   duties,   etc 4061 

Right  of  way,  condemnation  for. 4063 

— contracts   for    4062 

— Va.  Const.,  {   124 

Excursions,  prohibition  of 4008 

— notice     4009 

— penalty    4i. 

Condemnation  of  land  of  college 

or    university   by    4384 

Obstructing,  removing,  injuring, 
property  or  equipment  of,  pun- 
ishment     4468 

ELECTRIC  WORKS 

Sale  of  by  city  or   town, 

Va.  Const.,  {  126 
ELEEMOSYNARY    INSTITUTIONS 

System     of     accounting     for     de- 
vised by  State  accountant.  .663,  664 
— mandamus   to  compel   adoption  6&6 
Inspection  of  accounts  of.... 657,   658 
—duty  and  penalty   668 

ELEGIT 

Writ  abolished    6480 

ELIZABETH  CITY'  COUNTY 

Talcing  terrapins  in,  penalty 3297 

— disturbing  eggs   3297 

— forfeiture  of  boats    3297 

Commonwealth's    attorney,    fees.35U.. 
Circuit   court,    appointment    com- 
missioners  to   examine   pilots.. 3613 

— removal,   vacancies    i 3614 

ELIZABETH   RIVER 

Quarantine  district   1542 

yerries  across,  leasing  and  op- 
erating      2048 

Use  of  pounds  nets  in 3173 

— penalty    317;. 

Va,  Const.,  (  21 

Fishing  in    3202,  3204 

— penalty  for  unlawful 3202,  3204 

Riparian  rights  of  owners  on 3236 

Lines     within      which      wharves, 

piers,   etc.,  may   be  located. ..  .3667 
Removal  of  obstructions  to  navi- 
gation   In    s 3668 

Dredging,    dumping    material 3671 

Survey  by  engineer  employed  by 

harbor  commissioners   3670 

Examination  and  repair  of 
wharves,  bulkheads,  etc.,  at  di- 
rection  of   harbor  commission-     ^ 

ers    3676 

EMBALMING 

See  "Dead  Bodies";  <>S4ate  Board 
of    EmbalmlnK" 

EMBEZZLEMENT 

Disfranchisement    for    82 

— Va.  Const.,   i  23 

Exclusion  from   registration   for.      93 

By   officers    of    fines 2546 

■ — prima  facie  evidence   2646 

Receiving  deposits  when  bank  or 

broker  is  Insolvent   4132 

Of  money,  bills,  checks,  &c 4461 

Of   public  funds   by    officer 4452 

Search   warrant    4819-4822 

Sufficiency  of  Indictment 4870 

Prosecution     for,     sufficiency     of 

proof  of  ownership 4872 

Conviction      of      dlsqualines      as 

Juror    5984 


S*c. 
EMBLEMENTS 

Common   law   rights iM 

Rent  for  land  occupied  by 5641 

— apportionment  of  rent  5541 

Compensation  for  preparing  land 

for  crop    5512 

Tenant  holding  over  5543 

EMERGENCY 

Dispensing     with     printing    and 

reading  bill Va.  Const.,  I  50 

Act   of    Legislature,   when   takes 

effect    * 

— Va.  Const..  I   63 

Vote  on   • 

Emergency    expressed   in  act....      1 
EMINENT    DOMAIN 

Private  property  not  to  be  taken 
or  damaged  without  Just  com- 
pensation  Va.  Const,  i  5> 

By  United  States  for  site  for  cus- 
tom house,  courthouse,  post- 
office,  etc IJ 

— for  conservation  of  forests —    U 
Damages  caused  by  coast  survey, 

how  ascertained   !' 

— assessors     ^' 

— assessors'   report    2- 

appeals    23 

— order  of  court  on  report !< 

appeal  from,  how  tried -i 

Condemnation  of  land  for  ceme- 
tery     5J,  5« 

Condemnation  of  abandoned  cem- 

tery  by  city  or  town 54 

— procedure   54,  55 

Condemnation  of  land  for  school- 
bouses    '•- 

Condemnation    of    land    for  city  _ 

schools    '" 

Condemnation     of    water    supply 

by  Virginia  Military  Institute.  85! 
Land   and   buildings   for  hospiul 
by   cities  and  counties, 

1665,  155",  1«S 
Condemnation  to  establish  drain- 
age  district    'i*; 

— parties     1'*' 

R'oads,  landing  or  bridge,  pro- 
ceeding to  establish  or  change 

location    1977-1J81 

Tramway     or     railway    crossing 

highway    W* 

Cities    of   second    class,   right  to 
condemn    property   for  supply- 
ing light,  heat,  water,  fuel....2>M 
Condemnation    by    city    or    town 
for     establishment     of     public 

utilities    '"• 

— land    along    Lake    Drummond. 

for  water  supply  '••' 

—property  adjacent  to  parks  or 
monuments,    or   which  impairs 

use  of  streets   '''' 

Erection  of  dam J58J-J»>3 

Condemnation  by  corporation  of 
property  of  another  corpora- 
tion  having    power  of  eminent 

domain    '**; 

— appeal  from   2*5' 

Condemnation  by  railroad  of 
land,  sand,  earth,  gravel,  water    __ 

or  other   material    '*'' 

Public  service  corporation  cross- 
ing works  of  another  '"' 

—crossing  or  changing  course  of 
public    road,    ascertainment   of 

damages    "'' 

Condemnation  of  right  of  way 
by     telephone     and     telegraph 

comnanles     WJ 

—title    acquired    ***' 

— title  not  exclusive   *•" 

Condemnation  of  right  of  way  by 
public  utility  company **" 
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Sec. 
EMINBNT  DOMAIN— Con. 
Proceedtncs 

"Railroad"  construed    4S60 

Juriadictlon    • .  ■•361 

— hustlnKs  court  of  city  of  Rich- 
mond      5913 

Entry  for  aurveys  4362 

— dwelllnsr-houses    4362 

Effort   to    purchase    4363 

Petition,  what  to  contain 4364 

Judgment    4372,   4373,    4387 

Costs    4372,   4387 

Reports,  orders,  proceedings,  cer- 
tified copies  of,  recordation. . .  .4381 

Contiguous   lands    4382 

Water    supply    4382 

Materials,   wood,  sand,   &c 438Z 

Cotnmisaioners,      application      for 

appointment  of,  notice  of    ....4365 
— appointment,  notice  of... 4366,  4370 

— meetings    4366 

— duties      4366 

- — compensation     436b 

—oath     4367 

— report,   form    of    4368 

proceedings  on   4369,  4370 

recordation,   Ac.   of. ..4369,   4381 

— renort,    subsequent    4372 

Judgment   on    4372 

contracts  embodied   in 4380 

— vacation' of   appointment    4387 

— appointment  of  new    4387 

Damages,  ascertainment. . .  .4365-4379 

— payment     4369 

— dlsposltioi)  of  money  paid 4374 

Title  acquired    4369 

— when  vested    4369,  4373 

— reversion  on  change  of  loca- 
tion      4379 

When  work  may  be  begun  pend- 
ing proceedings  for   4371 

— Injunction    against,    when    not 

awarded     4371 

Board  of  commissioners,  applica- 
tion for  appointment  of 4375 

— appointment    4375 

— duties    4375,  437 

— vacancies     4375 

— term    4376 

— compensation     4375 

— oath     4376 

— report,  form  of 4377 

— meetings,  notice  of   4377 

— proceedings  on  report   4378 

Change   of    location,    proceedings 

for    4379 

— reversion  of  title  on   4379 

— {allrond    company    4379 

Contracts  with  owners  of  prop- 
erty taken,  running  as  cove- 
nants with  land   4380 

Dismissal   of  proceedings    4387 

Section  3832  not  affected  by  chap- 
ter 176    4388 

Parties    4383 

Action  for  property  taken,  abate- 
ment      4383 

Property  not  subject  to  con- 
demnation     4362,    4384 

Res-istonoe         to        condemnation, 

removal  of    4386 

Appeals 6336,  6331 

— jurisdiction    of    Supreme    Court 

of  Appeals   Va.  Const.,  S   88 

PURPOSES    FOR    WHICH    POWER 
MAY   BE   EXERCISED 
Custom   house,   courthouse,   post- 
office    19 

Conservation  of  forests 19 

Cemetery    63.    .1R 

Schools    672,    786 

Hospitals 1565,  1557,  1658 

Drainage    district    1747 


Sec. 
KMINBNT  DOMAIN— Co». 

Tramway  or  railway   2008 

Light,    heat,    fuel    supply 2906 

Establishment  of  public  utilities. 30S1 

Erection  of  dam   868S-S59S 

Right  of  way   4040,  4063 

Holds   1977-1981,  4385 

Water  supply 852,  2906,  S040,  4385 

PARTIES  ENTITLED  TO  EXERCISE< 
POWER 

State   Highway   Commission 4385 

Counties    4385 

Cities  and  towns   4385 

School    district    4385 

Institution  for  deaf  and  blind... 4386 

State   hospitals    4385 

State   institutions    4385 

University  of  Virginia 4385 

Virginia  Military   Institute 4385 

ii«IPL.OYEK  AND  EMPIiOYEB 
See    also    "Master    and    Servant"! 
"Mines."    Of  particular  depart- 
ments, see  the  respective  heads. 
Federal    employees    ineligible   as 
members  of  General  Assembly, 

Va.  Cbnst.,  {   44 
Employees  of  auditing  committee 
of  General  Assembly, 

Va.  Const..  {  68 
Employees    of    officers    intrusted 
with  State  funds,  bonds, 

Va.  Const.,  {  86 
Action  by  employee  against  rail- 
road,   fellow    servant   doctrine, 
assumption   of  risk, 

Va.  Const.  }  162 
Employment      agency      inducing 

employee    to    leave   employer.  .1806 
Person  or  corporation  authorized 
to  hire  or  discharge  employees, 
receiving  fee  or  percentage  of 

wages    prohibited     1805 

Female   employees,    seats   for 1807 

» penalty  for  failing  to  pro- 
vide      1807 

— hours  of  labor 1808 

exceptions,  penalty   1808 

Children  under  fourteen  years  of 
age,  employment  in  factory, 
workshop,  mine,  etc.,  prohib- 
ited     1809 

— employment  during  school 
hours  or  between  certain  hours 

prohibited    1809,    1812 

— hours  of  employment. ..  .1810,   1812 
— certificate   of  age,   posting,   fil- 
ing      1810 

Issuance  of 1811 

— proof  of  age    1811 

— under  fourteen  years  of  age, 
employment  of  as  messengers 
for  telegraph,  telephone,  or 
messenger      company      prohlb- 

fted     1812 

— violations    of    law    relating    to 

employment    of,    penalty    1814 

—    — prima     facie     evidence      of 

guilt     1815 

— employment       by       parent       or 

guardian    1815 

— packing  fruits  and  vegetables.  1815 
Preventing    discharged    employee 
from      obtaining      employment. 

penalty     1817 

Employees  In  certain  employ- 
ments,   payment    of,    time    and 

manner    1818,  1819 

Employees,    sale    of   goods    to    by 

employer,    price    1820 

Employees  in  peanut  cleaning 
establishments,  dust  shield  fur- 
nished to  employee    1821 

— in  cotton  factory   1821 
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BCtlJITY — Con. 

Partlcnlar  Eanltable  Snita  or  Proeeed- 
Inita 

Suit  to  vacate  cemetery  and  sell 

land     68 

To  supply  links  In  chain  of  title, 

479-482 
By      Commonwealth     "to      repeal 
grant     486-488 

—limitation    5822.    682S 

To  subject  escheated  land  to  de- . 
cedent's    debts    516-518 

To   recover  derelict  property  for 

Commonwealth    518-620 

To  enjoin  and  abate  house  of 
prostitution    as    a    nuisance. .  .1522 

To  enforce  lien  of  taxes  on  land. 2271 

To  remove  cloud  on  title,  tax  sale 
or   deed    2498 

— limitation    2488 

— generally     6248 

Land  sold  In,  liability  for  taxes.. 2499 

Proceeding  to  recover  claim 
against    State 2578-2583 

To  adjust  debts,  when  town  be- 
comes city  of  second  class. ..  .2903 

To  enforce  lien  of  local  assess- 
ment for  improvements  in 
streets,  etc 3071 

Judgment  of  State  Corporation 
Commission,  enforcement  of 
lien   of    3732 

Against  directors  and  stockhold- 
ers, dividend  declared  from 
capital    stock     3840 

For  dissolution  of  non-stock  cor- 
poration      3^0 

Against  railroad  violating  law 
relating  to  transportation  of 
live  stock    4006 

To  recover  capital  stock  of  com- 
pany acting  as  bank  of  circula- 
tion     4152,    416S 

To  enforce  Hen  of  policyholders 
on  bdlids  deposited  by  insur- 
ance companies  and  guaranty 
companies     4214 

— to  administer  assets  of 4215 

To  abate  nuisance  under  prohi- 
bition   law    4630 

To  annul   marriage 5100-5111 

To  affirm  marriage   5102-5111 

Divorce     5103-51 

To  recover  dower. ..  .5126,   5126,   5127 

Sale  of  estate  of  infant  .mar- 
ried   woman     ' 5137 

By  life  tenant  against  remainder- 
man for  sale  of  fee  simple. ..  .5161 

By  remainderman  for  sale  of  fee 
simple     B161 

By  creditor  to  set  aside  fraudu- 
lent   transfer    6186 

To  enforce  contract  reserving 
title   to  chattels    5190 

To  Impeach  will,  after  Judgment 
in  formal  probate  proceedings. 5258 

To  impeach  or  establish  will  af- 
ter ex   parte   proceedings. 5269-5261 

— after  probate  proceedings  be- 
fore   clerk    6259-6261 

— saving  to  infants,  insane  per- 
sons   and    non-residents 5260 

For  partition    5279-5286 

— of  chattels,  sale   6286 

To   aell    real   estate   of   Infant. 

6J26,    6335 

For  sale  or  lease  of  real  es- 
tate of  infant,  insane  person, 
or  trust  estate    6335-5347 

Transfer  of  trust  property  out 
of     Sta«e     6353 

To  administer  real  assets  of  de- 
cedent      6896 


See. 
RQUITV — Cob. 

By    creditors    against   hein  ana 

devisees     5398-5400 

For  relief  against  forfeiture  of 
land  for  non-payment  of  rent 
or  breach  of  condition  of  cove- 
nant      6531-55SJ 

To    recover    money    or    property 

lost    in    gaming    55«ii 

Suit  by  assignee  of  chose  in  ac- 

tion    5..0 

•     To  surcharge  or  falsify  account 

of  fiduciary,  limitation  on 5811 

To  repeal  grant,  limitation. 682!,  5823 

For  discovery    6238 

To    remove    cloud    on    title !6248 

— tax   sale  or  deed !"» 

For  sale  of  land «266-62i3 

Commissioner  to  execute  deed  or 

writing,   appointment  of «'• 

— reinstatement  of  cause  for. ...(>2li 
Trustees,   appointment  of.. 6302,  5303 

To  enforce  mechanic's  lien M' 

— limitation    on     '<" 

— lien     for    labor    and    supplies 

furnished   to   corporation »<« 

To  enforce  Judgment  lien...6472-64i4 
By    officer    to    recover    property 
subject  to  Hen  of  execution  or 

judgment    ■"" 

To    subject    homestead   estate  of 

excessive    value    "" 

BRRORS 

See  "Writs  of  Error^ 
Not    error    to    describe    railway 
company   as    railroad   company 

or  vice  versa    '. ' 

Verdict    in   detinue   omissions  In 

not    error     »»o- 

In  venire  facias,  or  in  drawing, 
summoning  or  empanelling 
jury,  when  verdict  set  aside  or 

judgment    reversed   for M" 

Amendment  of  pleading  after 
demurrer,  right  to  insist  upon 

nriginal    pleading    tJJJ 

For  which  award  set  aside tljj 

ClerlcaL   correction jJjS 

— motion,    notice    •"' 

Release  of  by  Judgment  on  con- 

fession     "30 

InsulTlcient  for  reversal «S31,  633J 

In  Judgment  or  decree,  correction 

in  same  couj-t 'jj' 

— in  appellate  court   "" 

Petition     on     appeal     to     assign 

errors    "" 

In  mechanic's  lien,  effect '<" 

ERYSIPELAS 

Bodies    dead     of,     transportation,  _ 

rules    for     1'28 

ESCAPE 

From    quarantine    15" 

Of  minor  from  Prison  Associa- 
tion   of    Virginia 1«' 

Jail    prisoner    on    State    convict 

road  force  2078 

Discharge     of     Jailor's     liability 

for   2880 

Of  Inmate  of  State  hospital,  aid- 
ing  in,    punishment    t*'^^ 

Of    prisoner,    aiding 4504 

— officer  permitting   4505,  4500 

—from    Jail    4507 

—  —  when   not   sentenced 4508 

— by  setting  fire  to  Jail 4509 

Delay  in  or  refusal  of  officer  to 

execute    process    of    arrest 4510 

Refusal  to  aid  officer  in  preven- 
tion   of    4611 

Convicts  from  penitentiary,  re- 
ward   for    6042,5043 

By  convict  from  penitentiary.... 5048 
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8eo. 
ESCAPE — Com. 

— punishment    SOSl 

From  prison,  reward  for  appre- 
hension   of    6068 

ESCHEATS 

Land  escheated,  title  to  acquired 
by  settlement  and  payment  of 

taxes     <67 

Land   not  to  escheat    ^92 

Escheators,  appointment   489 

—bond     490 

>— — Increase   or  reduction   of...   491 

effect  of  failure  to  give 491 

—term     490 

— removal     490 

—Inquest   by    493 

notice 493 

Jury    494,   495 

—  ' — how  evidence   glvert    494 

attendance  of  Jurors  se- 
cured         485 

verdict,   returned   to  clerk's 

office     496 

— possession  of  escheated  prop- 
erty  pending  petition    501 

— certificate  to  Register  of  Land 

Office    503 

— certificate   of  sale    507 

— duty  when  sale  on  credit 509 

— reports  to  auditor   r.   510 

— payments  to,   into  treasury 510 

— penalty  for  failure  to  perform 

duty    511 

— commission     513 

— sale    by    506 

— delay  of  sale  in  favor  of  for- 
eigners       606 

Defendant  in  creditor's  bill  to 
subject  escheated  land  to  dece- 
dent's debts    616,   617 

Petition   for   relief   against 497 

— proceedings  on    497-499 

—Jury    trial    498 

— Judgment     49S 

— certlfieate   of  facts    499 

—when  possession  given  claim- 
ant   Dending  petition    600 

— possession  by  escheator   501 

Sales,   order   by   Governor 505 

^— delay    In    case    of    foreigners..   506 

— when  grant  to  Issue   507,  512 

— resale    508 

— when    sale    on    credit 509 

— reports   to   auditor    510 

— payments   Into    treasury 510 

— fees  and   commissions    513 

— relief   against    521 

Estate    not    to    escheat    because 

trustee  an  alien   511 

Of   equitable   title    514 

Rights  of  tenants   618 

Rights   of   creditors    516 

— bill  in  equity,  decree   516 

Bill  to  recover  In  name  of  Com- 
monwealth     518-520 

Proceeds  of  for  literary  fund...   738 
— Va.  Const.,  i  134 

Personal  property    6276 

ESSEX   COUNTY 

Glebe    land    of,    act    concerning, 

continued   In   force    2811 

Taking  terrapins  in    3297 

— disturbing  eggs    3297 

1 — forfeiture  of  boat   3297 

Hunting  at  night    3357 

Shipping  wild  water  fowl 3357 

Commonwealth's  attorney,  fees.. 3505 
ESTATES 

See   "Creation   and   I,lnilta(lon  of 

Estate*" 
Separate   estate   of   married    wo- 
men     5134-6140 


S«<>. 
ESTATES — Con. 

— equitable  separate  estate 5139 

Of        inheritance       or       freehold, 

when  writing  necessary   6141 

— when  deed  or  will  necessarv  to 

convey    6141 

— voluntary   partition   by  deed... 5141 
Gifts  of,   necessity  for  writing.  .6141 
Interest   In,   taken   under  Instru- 
ment by  one  not  a  party  there- 
to     6143 

To    lie    In    srant    as    well    as    In 

livery    514S 

Disposed   of  by  deed  or  will 6147 

Future,    creation    of    by   deed    or 

will     6147 

Executory  limitations,  created  by 

deed  or  will   6147 

When  power  of  disposition  In  life 
tenant  not  to  defeat  remain- 
der     6147 

Deed  to  pass  rights  of  grantor.  .6148 
Foe   simple,   passing  by   deed   or 
will    without   words   of   limita- 
tion      5149 

Conversion    of    fee    tail    into    fee 

simple    5160 

Limitation  contingent  on  dying 
without   heirs   or   heirs   of   the 

body,   how  construed    5151 

Contingent  remainder  not  to  fall 

for  want  of  particular  estate.. 6153 
Rule  In  Shelley's  case  abolished. 5162 
Remainder  not  affected  by  alien- 
ation   of    particular    estate    or 

merger    6164 

Transfers  of  to  uses 5155 

r>prd  of  release  effectual  with- 
out   lease    6156 

Equitable,   liability  to  debts 5157 

— spendthrift   trusts    6167 

Trust,  dower  in    6168 

—curtesy  In    6168 

Survivorship  between  Joint  ten- 
ants abolished    6159 

—exceptions    6160 

Sale  of  fee  simple  on  bill  by  life 

tenant    against    remainderman. 6161 
Sale  of  life  estate  on  bill  by  re- 
mainderman   against    life    ten- 
ant      6161 

Deed,   form  of   5162 

— sstate  conveyed  by   6163 

— effect  of  certain  words  of  re- 
lease      6164 

lease,  form  of    6165 

Deed   of  trust,  form  of 6166 

— sale   under    6167 

Deed  to  convey  grantor's  Interest 

in     5163 

— ^buildings,  privileges  and  ap- 
purtenances     6168 

-good   between   parties    6169 

RfTpct  of  certain  words  of  re- 
lease in  deeds   6164 

Which    may    be    disposed    of    by 

will     5227 

Of   person   presumed   to  be  dead, 

administration  of 6362-6368 

Of  plaintiff  in  action  of  eject- 
ment     6452,   5454,   5459 

For  life   of  another,  when   to  go 

to   personal   representalve 6383 

ESTOPPBI. 
Of  corporation  to  rely  on  irregu- 
larity in  organization   3806 

— of  person  dealing  with 3806 

Of   Kuaranty,   fidelity   or  security 

company,    to  deny   liability. ..  .4348 
To   plead    statute   of   limitation.  .5821 
E8TRAYS 

Taking   up    S564 
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Description,  appralBement   s664 

— recordlngr,    publisliing:    3565 

Wlien  title  acquired  by  land- 
owner      ;5«6 

Recovery  by  former  owner 3S67 

— ^when  landowner  not  liable.. .  .3588 
BUCAINB 

Sale,  label   1664.  1691 

Habitual    user,    furnishing   to   or 

prescribing    for    1694 

— penalty     1695 

Sale  or  dispensing,  penalty 1696 

Possession    with    intent    to    sell, 

penalty     1697 

Prescription   for    1698 

BTICnON 

Of  party  taking  estate  for  Im- 
provements      6E05 

BTIDBNCB 

gee    XBIII    •(   DiTCOTcry"!   "Depo- 

■Itioaa")   "Wltaeasea" 
In   criminal   cases,    see  "Criminal 

Pro«c<1iii«" 
Special    laws    changing   rules    of 

prohibited Va.  Const.,  cl.  3,  {  63 

Accused,   when   statement   of   not 

received   as    evidence    4781 

Adverse  party,  examination  of.. 6214 
— production  of  books  and  papers 

by    6237 

Affidavits  of  witnesses  in  habeas 

corpus  proceedings   6854 

Answer  to  which  oath  waived  as 

evidence     6128 

Considered  by  appellat6  court... 6364 
Examination  of  adverse  party.. 6214 
Before     General     Assembly,     how 

procured    303 

Before   State   accountant 659,   565 

Before  board  of  medical  exam- 
iners      1610 

Before  Commissioner  of  Labor..  1799 
Burden  of  proof,  in  proceeding  to 
test  right  of  physician  to  prac- 
tice     1614 

— in  prosecution  of  non-resident 
for  engaging  In  fish  or  oyster 

business    32S4 

— cancellation  of  negotiable  in- 
strument by  mistake  or  with- 
out'authority    5685 

Corroboration     of     party     when 

other   party   incompetent; 6209 

Entries,  memoranda,  declarations 
by  party  incompetent  to  testi- 
fy      6209 

Interrogatories  to  adverse  par- 
ties or  claimant    6236 

Answers   to   Interrogatories 6236 

Intoxicating  liquors.  United 
States  revenue  tax  receipts  In 
prosecutions    for    violations    of 

law    4618,   4620 

— analysis    by   Commissioner     of 

Agriculture     4621 

— prosecution  of  druggist  for  un- 
lawful sale  of   4595 

—record     and     books     kept     by 

transportation   company    4632 

— possession  as  prima  facie  evi- 
dence of  intent  to  sell 4666 

Judicial  notice,  Hening's  stat- 
utes     6189 

— codes    8189 

— acts  and  resolutions  of  Gen- 
eral  Assembly    6189,   6190 

in  appellate  court   6190 

— Journals  of  legislature 6191 

— signature  of  Governor  and 
judges    6194 
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New  promise  as  when  llmltiUon 
Is  pleaded   f»" 

Under  plea  of  usury  »»" 

Possession  of  adulterated  Hour, 
effect  as    Jl'J 

— of   cocaine,    eucaine.  etc Iw' 

— of  nsh  In  prosecution  for  on- 
lawful  fishing   ......«« 

— of  dredge  or  scrape  in  Toa>- 
moke   Sound   as    ...IJSi 

— of     tools     in     prosecution    for 
having   in    possession   with  In- 
tent  to  commit  burglary,  ro"-     , 
bery  or  larceny   *"' 

— of  house  fixtures  In  prosecu- 
tion for  buying  or  receiving 
with   intent  to  defraud «"' 

— In  prosecution  for  fraudulently 
buying    or    receiving   pig  •"">•.,., 
brass,    metal,   etc    "" 

—of  black  Jack,  brass  knucks. 
etc.,  in  prosecution  for  selling, 
etc •«» 

— of  ardent  spirlU  as  evidence  of 
intent   to   sell    "5! 

— of  Blot  machine  as  ""* 

— of  apprentice.  In  proceeding 
for  harboring  or  enticing 5IIJ 

Presumption  of  authority  of  per- 
son making  affidavit  for  »n- 
other    •.••;•; 

— in  prosecution  for  unlawful 
sale  of  oleomargarine  1"' 

— of  wilful  desertion  in  proaecu- 
tion   of  husband  or  parent.... IJjj 

— of  abandonment   1"' 

— of  chastity  of  female  in  prose- 
cution for  seduction   "'• 

— In  prosecution  of  druggist  for 
unlawful  sale  of  intoxicating 
liquors     "'' 

— In  prosecution  of  keeper  of  or- 
dinary for  permitting  gambling, 

468J.  4M« 

— failure  of  accused  to  testify 
not  to  create  yj* 

— of  death   from   absence •" 

Privilege    against    using   in   evi- 
dence, payment  of  fines  for  '''•-,„, 
latlon   of  oyster  laws   '»' 

—.of  person  paying  fine  for  re- 
moval, etc,  of  oysters  from 
polluted   area    "" 

Privileged  communications  be- 
tween  husband  and  wife M" 

Prima  facie  proof  In  action  for 
negligent   escape  of  fire "> 

— In  prosecutions  for  deception 
In  sale  of  corn  meal H" 

— In  prosecutions  for  vlolaOoni 
of   child   labor  laws '"• 

• — of  embezzlement  of  fine  by  of-     , 
ficer    »<• 

— bank,  refusing  to  permit  ex- 
amination, as  prima  facie  evi- 
dence of  violation  of  law iW 

— certificate  of  payment  of  inter- 
nal revenue  tax  in  prosecution 
for     violation     of     problbltton  „ 
law    4611.  te> 

— possession  of  ardent  spirits  u 
evidence  of  intent   to  sell <•" 

— of  statutes  of  United  States 
and  of  other  States  and  Ter- 
ritortes W- 

Subpoena  duces  tecum 6tU-(^ 

Variance    »*' 

Of  wtthesses  before  coroner's  Is- 
quest    "" 

Writing,  when  proof  of  as  evi- 
dence of  release,  payment  or 
set-oft  not  necessary  •''• 
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— proof  of,   when  makinK,  slgn- 
Ingr,  or  indorsing  Is  averred. .  .8126 
!■  Particular  Aetloaa  or  Proeeedlaaj 

Suit  to  supply  linlt   In   title 481 

Optometry,  violation  of  law  rela- 
tive to  practice  of 16»* 

Catching     oysters     without     U-,,^, 
cense    ...sz4z 

Violations  of  law  relating  to  size 
of  oysters  and  shells  that  may 
be  taken  and  sold 3244 

Prosecutions  for  illegally  taking 
oysters  with  scrapes  and 
dJedges    »2«.   32« 

Prosecution  for  taking  oysters 
out   of  season    .3294 

Proseeotion  for  violation  of 
game  laws  S320,  SS58 

Petition  to  court  to  fix  bound- 
aries of  village  or  unincor- 
porated community  as  :Z550 

Prosecution  for  seduction.  .4410,  4413 

Prosecution  for  abduction 441S 

Prosecution  for  keeping  bucket 
shop  or   bucketing    4717 

In  divorce  suit,  when  g'ven 
orally    f>l«» 

Proceeding  to  enforce  contract 
reserving  title  to  chattels 51»0 

In  proceedings  for  probate  of 
will    -5261 

On  plea  of  not  guilty  In  action  of 
ejectment    5483 

In  ejectment  or  unlawful  entry 
or  detainer  to  recover  land 
within  boundaries  of  larger 
tract     5J86 

Perpetuating   testimony    6236 

Bill  of  discovery  6238 

Of  Partleaiar  Facts  or  lasnca 

Of  payment  of  poll  tax  on  trans- 
fer of  voter   115 

Of  Improper  testing  for  milk  fat. 1210 

Public  road,  that  way  Is 2015 

— center   of    2016 

—width    2015 

Of  return   of  process  by  mall... 2828 

Of  ofricer's  failure  to  make  re- 
turn of  money    2835 

Of  negligence  In  action  against 
common  carrier,  railroad,  etc., 
for  damage  to  goods   3928 

In  action  against  Initial  carrier, 
of  liability  for  loss  or  Injury  of 
gooA  by  connecting  carrier. .  .3929 

Prosecution  of  public  officer  for 
embexslement,  default  In  pay- 
ing as  evidence   4462 

Prosecution  for  fraudulent  sale 
or  removal  of  mortgaged 
goods,  failure  to  surrender  or 
disclose   location   of    4466 

Of  cohabitation,  in  prosecution 
for  marriage  within  prohibited 
degree  or  between  white  and 
colored   person    4540 

Of  character  of  house  In  prose- 
cution for  keeping  house  of  111 
fame    4548 

Of  authority  of  special  police. .  .4801 

Against  surety,  Judgment  against 
personal  representative  as 6389 

Judgment  against  personal  rep- 
resentative as,  against  heirs 
and  devisees    639S 

Of  loss  of  pervice  In  action  for 
seduction    5780 

Of  signature,  when  not  neces- 
sary     6093.   8126 

Of  release,  payment  or  set-off, 
when  not  necessary 8093 
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Of  ownership,  operation,  etc.,  of 
property  or  Instrumentality, 
when  not  necessary   6128 

Of  Incorporation  or  partnership, 
when  not  necessary   6127 

Non-residence  of  witnesses  or 
party    8224 

Proof   of   publication    8224 

In  mitigation  of  damages  In  ac- 
tion for  defamation    6240 

Of  intention  to  evade  exemption 
law.  when  claim  enforced  out 
of  State   6667 

Docnneatarr 

Copy  of  list  of  paid  poll  taxes..   Ill 

Treastirer's  certificate  of  pay- 
ment  of  poll  tax •   116 

Copies  of  acts  and  records  of 
General  Assembly  furnished  by 
clerk  of  House   of   Delegates..    307 

Authentication  by  Secretary  of 
the  Commonwealth  of  records 
for  use   in    other   States 345 

Copies  of  unsigned  grants  fur- 
nished by  Register  of  Land  Of- 
flee    ............   417 

Statement  and  Indorsement  by 
surveyor,  on  notice  of  Inten- 
tion to  locate  land  warrant  on 
land  In   possession  of  another.   428 

Record  of  plat  and  certificate  of 
survey    ;  •  • ;  •     " 

Grant   Issued    to   supply    link    In 

title  •••:•  ^** 

Copy  of  State  chemist  s  analysts 
of  fertiliser  as  • 1119 

Analysis  of  agricultural  lime... 1138 

Certificate  of  analysis  of  agricul- 
tural seeds   11»' 

.    — when   analyst  required   to  ap- 
pear as  witness  1 150 

Certificate,  analysis  of  food  and 
dairy  products  by  State  chem- 
ist     1163 

Certificate  of  analysis  of  food  by 
State    officer    11"8 

Analysis  of  food,  report 1190 

Certificate  of  analysis  of  com- 
mercial feeding  stuffs  1231 

Tax    tags   on   fertilizer. ........ -Ill* 

Register  of  practitioners  of  vet- 
erinary medicine  and  surgery.  1278 

Trade-mark,  certificate  of  regis- 
try as  H58 

Copy,  certificate  of  birth  .or 
death    1580 

Record  of  board  of  medical  ex- 
aminers as   1611 

Copy  of  medical  register 1612 

Certificate  by  clerk  that  person 
has  or  has  not  registered  li- 
cense to  practice  medicine 1812 

State  board  of  dental  examiners, 
records    of    1645 

Drugs,  adulterated  or  mlsbrand- 
ed,  certificate"  of  chemist 1660 

Land  book,  In  proceeding  against 
treasurer    2346 

List  of  licenses  granted  by  com- 
missioner of  revenue  as 2374 

Tendering  coupon  twice,  record 
of   officer  as    2610 

Copies  of  books  In  office  of  audi- 
tors  and   treasurer    2618 

Of  boundary  line  of  county,  sur- 
vey and  plat  as 2680,  2686 

Certificate  of  publication  In  pro- 
ceeding by  city  or  town  to  an- 
nex territory 2967 

Plan  and  survey  of  city  or  town. 2977 

Map    of    segregated    districts    In 
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cities  and  towns   3049 

Certificate  of  clerk,  logr  brand... 3S80 
Records,  State  Corporation  Com- 
mission, copies  of  3703 

Copies  of  records  relating  to  cor- 
porations from  otrice  of  Secre- 
tary of  the  Commonwealtli..  .3830 
Copy,  power  of  attorney,  Secre- 
tary of  Commonwealth  as 
agent    of    foreign    corporation, 

effect  as   3846 

Copy    of    order    amending    cliar- 

ter  of  railroad  corporation. ..  .3859 
Order  amending  cliarter  of  pub- 
lic service  corporation    3868 

Schedules  of  rates  of  transpor- 
tation companies  established 
by  State  Corporation  Commis- 
sion     3920 

f— rules  for  transportation  of  ex- 
plosives     3922 

Schedules^ rules,  regulations,  etc., 
of  State  Corporation  Commis- 
sion for  telephone  companies.  .4068 
Prosecution  of  bank  employee, 
etc.,  receiving'  deposit  when 
bank  Is  insolvent,  production  of 

books    and    papers 4132 

Certificates  executed  by  Commis- 
sioner   of    Insurance 4176 

— copies  of  records  of  bureau  of 

Insurance    4176 

Certificate  of  payment  of  United 
States  Internal  revenue  tax, 

4618,    4620 
Analysis    of    ardent    spirits    by 

Commissioner    of    Agriculture. 4621 
Records  and  books  kept  by  trans- 
portation company  In  proseou- 
tlon    for   violation    of   prohibi- 
tion  Uw    i«S2 

Copy  of  register  M  persons  con- 
victed of  felony  4787 

Copy   of   recognizance   as 4978 

Copy  of  certificate  of  marriage. 6074 

^-of  register  of   6098 

Plats  of  lots,  copies  from  attest- 
ed by  clerks 6217 

Report  of  appraisers  of  deced- 
ent's  estate   as 6376 

In  action  for  use  and  occupation 

of  land,  lease  as 6619 

Written  act  of  re-entry  on  land. 6636 
Certificate  of  protest  of  negoti- 
able   Instruments    5680 

Copy  from  record  book  of  jus- 
tice     6032 

When  proof  of  writing  as  evi- 
dence  of   release,    payment   or 

set-off  not  necessary 6093 

Proof  of  writing,  when  making 
signing      or      endorsement      is 

averred  in   pleading 6126 

Statutes,   Acts   of   Assembly, 

6189.    6190 

— Hening's    6189 

— Codes   of  Virginia 6189 

— of  the  United  States 6192 

— of  States  and  territories 6192 

Legislative    journals    6191 

Ordinances  of  municipal  cor- 
porations, certified  copies 6193 

Deeds,    certified    copies 6196 

— sales    under   deed    of    trust    or 

mortgage     6196 

— Judicial    sales    6196 

— foreign    6207 

Certificates  of  auditor  of  public 

accounts    6197 

— of   West   Virginia    6198 

Records,   copies    6197 

— of  officers   of  West  Virginia.  .6198 
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— court  records  and  papers.  .gitl-(204 

re-entering  lost  or  illegible, 

t201-tMt 

of  another  State  or  of  United 

States     «!»5 

— of  public  office  of  United  Siat«s 
or    of    another    State KM 

Establishment  of  lost  or  Illegible 
court  records   620J-JIM 

Records,  lost  or  destroyed,  certi- 
fied  copies    (211 

Copies,  use  of  in  different  suits.  .(IM 

Court  may  permit  withdrawal  of 
original  paper  t2M 

Foreign   deeds,   powers  of  attor- 
ney, policies  of  Insurance  etc (217 

Entries,  memoranda,  etc.  by 
party  Incompetent  to  •testify.. MM 

Production  of  books  and  papers 
bv  adverse  party    Ml" 

Garnishment  proceedings,  salary 
of  State  employee,  certificate  of 

auditor    as     MS* 

KXAMINATVON 

Accounts  of  State  oflicer»  by 
auditing  committee  of  General 
Assembly   Va.  Const.  {  <l 

Books  and  accounts  of  county 
and  city  officers.  General  As- 
sembly  to  provide   for, 

Va.  Const.,  i  115 

Of  applicants  for  title  of  certified 
public  accountant 518,  50 

Of  teachers  {l* 

— applying  for  pension   *M 

Of  candidates  tor  practice  of 
veterinary  medicine  and  sur- 
gery    1275,  12T« 

Of  applicants  to  practice  medi- 
cine     1610-HI8 

Chiropody,  applicants  for  license 
to    practice    1*21 

Optometry,  applicants  for  certi- 
ficate   to    practice 16I8-1M' 

Dentistry,  applicants  for  certi- 
ficate to  practice 1644.  UW 

Of  drugs,  by  board  of  pharmacy. UM 

Applicants  for  registration  as 
pharmacists  ..1673,   1684.  1«8<.  1<» 

Graduate  nurses,  applicants  for 
registration   as    17O5-1T08 

Embalming,  license  to  prac- 
tice     n2« 

By  board  of  reviewers  in  proceed- 
ing to  establish  drainage  dis- 
trict      HM 

Of  water  supply  by  board  of 
health  !'<» 

Of  delinquent,  dependent,  neg- 
lected child    1»1» 

Books  of  county  surveyor.  .2843,  2845 

Resistance  to  officer,  making  in 
enforcing   oyster    laws 22(5 

Of  oyster  and  clam  grounds  by 
Dairy  and  Food  Commissioner, 

3281-)28> 

Of  office  of  clerk  of  the  court... >28) 
Held    by    board   of    bar    examin- 
ers     $411-2415 

Pilots,  applicant  for  license  as.. 3(15 

— apprentices    1421 

—fee «« 

Of  docks,  wharves,  etc.,  by  har- 
bor   commissioners     2(T( 

Of  banks   412»-«I22 

— by    directors    4lH 

By    State    Corporation    Commis- 
sion, of  books,  accounts,  etc  of 
person  suspected  of  unlawfully 
engaging  in  banking  business. 4131 
Of    insurance,    guaranty,    Indem- 
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nity,  fidelity,  security  or  other 
like  company  by  Commis- 
sioner of  Insurance    4178,  417* 

— record  of 4184 

Into  cause  of  Are,  by  Commis- 
sioner of  Insurance 4186,  4187 

Of  building,  etc.,  as  to  inflam- 
mable  conditions    4190 

Of    fraternal    benefit    societies.  .42«7 
— foreign  fraternal  benefit  socie- 
ties     4298 

By  Commissioner  of  Insurance, 
fire  insurance  company  assum- 
ing  excessive    risks    4307 

Of  industrial  sick  benefit  com- 
pany     4355 

By  Justice'  of   person  accused  of 

crime     ■ 4842 

Of  hospital  at  penitentiary 5024 

Bond,    etc.,    of    fiduciaries 6416 

— reports    of     5438-6429 

Of  Juror  as  to  Interest,  prejudice, 

etc 6000 

Of   defendant   In  capias   proceed- 

inKS    6424,   6425 

Of  execution  debtor   6603 

In    g-arnlshment    6610 

EXAMINERS 

Of   banks,  appointment 4121 

— salary,    oath,    bond ^ 4121 

— assistants    4121 

— pxamlnatlons    by    412Q 

EXAMINER  OF  RECORDS 

Appointment    2218 

Term   2218 

Removal     2218 

Bond,   qualification    2219 

Duties,    reports     2220,    2228 

Power  to  summon  and  examine 
fiduciaries,     owners     of     ships, 

etc 2221 

Correction  of  erroneous  assess- 
ment   or    report    2222 

Reports    to    of    fiduciary    funds.. 2223 

Compensation    2224,  2230 

Refund   on   property   erroneously 

assessed     2224 

Penalty    for   refusing   to   furnish 

Information   to    2229 

Investigation  of  Vblue  of  intangi- 
ble personal  property  and  in- 
come^      2268 

— report   2259 

To    attend    meetings    of   and    aid 

local    board    of    review 2262 

Misconduct  of,   report    to  court.. 2265 
Report  by  to  commissioner,  prop- 
erty  held   by  fiduciaries    2307 

Omitted  persons  or  property,  list- 
ing and  assessment  of.  inter- 
est     2332 

— tax  not  realized    2332 

— forms   for    2333 

— limitation    on    2334,    2336 

•—appropriation  of  tax   to  school 

funds 2335 

Eocamination      of      purchases      of 

merchant    2366 

Delinquent  tax  list  submitted  to. 2418 
List   of  balances   of   court   funds 

to    6310 

— furnishing  to  Commissioner  of 
Revenue     6310 

EXCEPTIONS 

To  defects  in  Indictment,  after 
Judgment,  when  sufilcient  for 
reversal     4879 

To  bonds  for  possession  of  goods, 
action    of    detinue    5799 

To  answer  In  prohibition  or 
mandamus    proceedings    6834 

In  criminal  cases   4929 

To  Juror,   when   not   allowed 6001 


Sec. 
EXCEPTIONS — Con. 

To  Jurisdiction,  plea  in  abate- 
ment    6105 

To  answers,  abolished   6123 

At  trial    6252 

To  bond  In  attachment  proceed- 
ings      6396 

EXCEPTIONS,  BIU>  OF 

In    criminal    cases    4929 

■    — procedure  in  lieu  thereof 4929 

Contents,  signature  by  Judge 6252 

Part  of   record    6252 

Certificate   In  Heu   of 6253 

£vlde>ca  In  considered  on  ap- 
peal     «S«4 

EXCHANGE  ,_ 

Of  school  property •  •  •   649 

By  colleges  of  coupon  for  regis- 
tered  bonds   .JJl 

County  property  by  supervisors. 272S 
Wheat    for    flour    at    mills,    rate 

of    3594 

Of  real  estate  of  convict 6004 

Of  real  estate  of  Infant  or  In- 
sane  person,   or   property   held 

In    trust     5336-5342 

Provision  for  In  suit  for  foreign 

money     "O"* 

Provision  for  In  negotiable  In- 
struments     S564 

Of  property  purchased,  exemp- 
tion      «6*1 

EXCURSIONS  .     .„„ 

Special    rates Va.    Const.,    {    160 

Prohibition    of    by    counalls    and 

supervisors     4008-4010 

EXECUTIONS 

See      also      "Attacfcmeiifi      "Ex- 
'  emptiona"!          "  C)amlahBieiit''« 
"HoBteKtead  Bzeai|i>tlons"(  "in- 
terpleader"                                         .... 
Stay  laws  prohlblted.Va.  Const.,  i  194 
— proceeding  to  enforce  treatment 
prescribed    by    crop    pest    com- 
missioners         877 

For   costs    in    proceeding   against 

violators   of   food    laws 1223 

— In  proceeding  to  require  se- 
curity of  person  about  to  com- 
mit   crime     4791 

— in    criminal    cases    4964 

effect  of  imprisonment  for..496S 

Lien  on  goods,  warehouse  receipt 
for  which  has  been  transferred 

without    Indorsement     1331 

— on  judgment  against  treasurers 

and    sureties     24S3 

— wnen     eltectlve     6488 

— on  personal  estate  incapable  of 
being    levied    on     6501 

—  — when    lien    ceases 6502 

— recovery    of    property    subject 

to     «614 

— not  impaired  by  new  execu- 
tion      6616 

— territorial  extent  of    6517 

On  judgment  against  county  or 
city  treasurer  and  surety,  lien, 

etc 2433 

—for  debt  due  State.. 2517,  2518,  2519 
real    estate   levied   on. 2617.    2619 

—  — venditioni    exponas 2627-2630 

— against  county,  board  of  super- 
visors or  officer    .....2764 

—Jor  Jailor's  fees 2878 

— for  violation  of  town  ordi- 
nance     soil 

— on  bond  of  claimant  of  for- 
feited   property     3372 

— for  damages  by  trespassing 
animals    3641 

— rendered  by  State  Corporation 
Commission     3727,    S7S6 
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Sec. 
RXKMPTIONS — Coa. 

— proceedings  to  declare  exempt. 

by  execution  debtor    8B56 

— protection    of    exemption 6567 

—of    minors     6558 

>— and  salaries  of  State  em- 
ployees   6569 

— and  salaries  of  city,  town, 
county  officials,  clerks,  em- 
ployees     b660,   6661 

— Injunction    agrainst    6S65 

On  death  of  householder,  vest  In 
widow   and    minor   children    or 

unmarried    daughters    6662 

For  taxes   6663 

For  purchase  price   6563 

For  damages  for  trespass 6563 

For   fines    for    trespass 6563 

Deed  of   trust,  etc.,  on,  void 6664 

Injunction    to    restrain    sale    or 

garnishment    6566 

Householder,    construed    6566 

Laboring  man,  construed   6666 

EXHIBITIONS 

License   for    ^ 2373 

BXIT8 

Xo  theatres,  halls,  etc 3142 

— inspection    of    3143 

— penalty  for  falling  to  provide. 3144 
EXPATRIATION 

See  also  •K^tlsMwhip" 

How  effected   63 

When  not  allowed 65 

EXPBCTORATINO 

In  public  places,  penalty 1550 

BXPBRIHBNTAL  FARMS 

Funds  for   ggg 

Agricultural  experiment  station.   369 
EXPLOSIVES 

In    coal    mines    1861 

Use   of  to  destroy   flsh 3196 

— penalty     3196 

Transportation     of.     regulations 

as  to   3922 

— penalty    for    violation 3823 

Destroying  dwelling  house,  hotel, 
vessel.  Jail,  etc.,  by,  punish- 
ment     4428 

— other  houses   4430,  4432 

— bridge,   lock,   or  dam 4433 

EX  POST  FACTO  LAWS 

Prohibited   Va.  Const.,  {  68 

EXPRESS 

Transportation  of  dead  body  by.  1728 
EXPRESS  COMPANIES 

Allowing  food  to  become  con- 
taminated in  transit 1220 

Lien    for    charges     3933 

Sale     of     unclaimed     goods     for 

transportation  charges    3933 

— disposition    of    proceeds 3934 

Maintenance    by    railroads 4004 

Foreign.  Secretary  of  Common- 
wealth as  agent  on  whom  pro- 
cess   served    4027 

—bonds     deposited     with      State 

Treasurer    4028 

I — when  Treasurer  to  sell  bonds.. 4029 
— when    Treasurer    to    surrender 

bends    4030 

Liability  of  railroad,  steamboat, 
or     steamship     company     over 

which    comranles    operated 4031 

Duties  as  to  transportation 4033 

Penalty  for  violations  of  chap- 
ter   168     4034 

Ardent    spirits    transported,    re- 
cord kept  of,  what  to  show. 
_     ,              .^                  4632,  4634,  4(!S8 
— effect  as  evidence 4532 


8m. 
EXPRESS   COMPANIES — Cob. 

— penalty    for    falling    to   keep, 

4tS:-4(34 
— regulations    for    transportation 

of     «H 

— affidavit    by   consignee, 

4635,    46>8.    4«]4 

filing  with  clerk  of  court.. 4634 

Delivery  of  ardent  spirits  to  other 

than  consignee   4(IS 

— hours  of  delivery  4tJi 

— record    open    to    Inspection 4t>7 

. — affidavit  to  be  in  duplicate 4(M 

original   filed  in  clerk's  of- 
fice  4tM 

EXPULSION 

Member,  General  Assembly, 

Va.  Const,  I  47 

Member,    city    council    tiii 

Member,   town  council    3001 

EXTENSION 

Session   of   General   Assembly, 

Va.  Const  {  41 
Charter    of    corporation    by    pri- 
vate act  prohibited, 

Va.   Const,  I  43 
EXTORTION 

Punishment    44M 

Kidnapping    with    Intent    to    ex- 
tort money,  punishment  1407 

By  officer,  punishment   4514 

EXTRACTS 

Of    judgments     «47« 

EXTRADITION 

See  "Fiucitlvea  from  Jnatlec" 
In    prosecution    of    husband  or 
parent    for    desertion    or    non- 
support     1541 

FACTORIES 

Inspection  of  by  factory  inspec- 
tor      liSJ 

Female      employees,      hours     of 

labor  ISM 

Children,   employment  of. 

1809-1811,  1814-1814 

— 4>enalty     1S14 

— by  parent   t 181$ 

Sanitary  facilities  for  employees. 

1822-1824 

— expense  of  providing 1824 

— prosecution  for  failure  to  fur- 
nish    18J5-1«7 

Stairs,    handrails,    doors   openlnc 

outward    1828,  18!J 

— penalty    18>: 

Safety   appliances,   guarding  ma- 
chinery,  lighting   18J» 

— penalty     1851 

Appeals    from    ruling    of    Com- 
missioner' of    Labor 1531 

Fire   escapes    3141 

— penalty  for  falling  to  provide.. 3141 
FACTORS 

Disclosing   name   of   principal  or 

partner 5194-S::4 

— failure  to  disclose,  liability  of 

property    6194.  5K4 

Limitation  of  actions  against 5«I» 

FAILURE    OF    CONSIDFRATIOIf 
See   "Neirotlable   InstrameBts" 

Set-off   for    (145 

FAIRFAX 

Titles    derived    from    Lord    Pair- 
fax    414 

FAIRFAX  COUNTY 

Commonweilth's   Attorney,   feos.35IS 
FAIR  ({ROUNDS  . 

Superintendent  of,  powers  of  con- 
stable     ?8J« 
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PAIR  GROUND!) — Con.  

City   police,   authority  at 8006 

PAIRS 

Keduced  rates  for  transportation 

to   and   from    3918 

PALSB  BRANDINO 

See  "BraBda" 
PALSB  KNTRIESS 

fn    accounts    of    bank    or    joint 
stock     company     by     officer    or 

clerk,    penalty     4457 

Of      marrlaKes,      births,      deaths, 

penalty     4491 

In   public   record  by  officer,   pen- 
alty     4516,    4517 

PAI.SB  IMPRISONMENT 

Effect    of    Judgnient    In    habeas 

corpus     proceedings 5857 

PAI,SE  PEDKiRKE 

Of  animal,   penalty  for  giving. .  .4460 
PAL.se  PRETENSES 

Disfranchisement    for    obtaining 

propertjl    under     82 

— Va.  Const,  S  23 
Bzcluston    from    registration    for 
obtaining    money    or    property 

under    93 

To  procure   regirtration  of  trade 

mark    1459 

Obtaining  money   or  other  prop- 
erty by,  punishment   4459 

Obtaining  signature  by 4459 

Obtaining     registration     of     live 

stock    by    4460 

Obtaining       accommodation       at 
hotel    or    boarding    house    by, 

punishment     4464 

Search  warrant  for  property  ob- 
tained   by    4819-4822 

Obtaining  United  States  currency 

by,    sufficiency    of    proof 4870 

PAL.SE  RRPBESBNTATIONS 

Graduate    nurse,    application    for 

license  as.   penalty    1712 

Hiring    automobile,     horse,     etc., 

by     4567 

PAL.SB  STATEMENTS 

Procuring     hunting     license     by, 

penalty     3339 

Obtaining     credit     at     hotel     or 

boarding   house   by    4464 

For   record   of   marriages,    births, 

or    deaths,    penalty    4492 

PAL,SE  TOKENS 

Obtaining   money  or   other   prop- 

eity  by.  punishment   4459 

Obtaining  signature  by   4469 

PARMERS-  INSTITUTES 

State   Forester  conducts   forestry 

course  at    537 

Commissioner    of    Agriculture    to 

hold    1108 

Duty  of  Board  of  Agriculture. .  .1108 

PARM   PRODUCE 

See   also  "CobubImIob  Merrhanta" 

Definition     1257 

Sale  of,  license  In  city  or  town.. 3072 
Duty     of     railroad     company     to 
transport  or  store   3956 

FARMVILLE 

State  Normal  School  at 939 

r— name     942 

PAST    DRIVING 

Over   bridge,    penalty    4740 

FAU<tUIER  COUNTY 

Inspection    of    dams    3194 

Commonwealth's  attorney,   fees.. 3505 

PEDERAI,    COURTS 

See  "Ualted  States  Courts" 


Sec 
PRDERAL  OPPICERS 
See  ounlted  State*" 
FEDERAL   RESERVE   BANK    SYSTEM 

Banks  permitted  to  become  mem- 
bers  of    4135 

PEEBI.E-MINDED    PERSONS 

Construction  of  term    1076 

Separate   departments    for 1076 

Records,  statistics,  reports  of... 1076 
Who  received  in  State  colonies.  .1077 

— employment  and  training 1077 

— education     1077 

Petition     1078 

Commission     1079 

—physician     1079 

— report 1079 

Committee,  guardian   1063,  1080 

— appointment     1080 

— rights,    duties,    bond    1080 

Commitment   to   institution 1080 

— appeal     1080 

— costs     1080 

— copies  of  order   1081 

— delivery  to  institution   1082 

— unlawful,    penalties    1084 

— proceedings  instituti-tt  by 
Board  of  Charities  and  Correc- 
tions     1903 

Examination,  experts   1083 

Unlawful  commitment,  penalties.  1084 
Duties  of  court  when   person   be- 
fore   it    appears    to    be    feeble- 
minded      1085 

— petition     1086 

— order    1086 

— commitment  for  observation.  .1085 
Transfer  to  Insane  hospitals. ..  .1086 
Transfer  from  insane  hospitals.  .1086 

Forms     1089 

Women   of  child-bearing  age 1090 

Furlough,    parole,    discharge 1091 

Colored  persons   Ili92.  1093 

Provisions   relative    to   Insane    to 

apply   to    1094 

Board  of  Charities  and  Correc- 
tions, record  of  by    1903 

— protection    of   by    1903 

— commitment,  proceedings  in- 
stituted   by    1903 

— Iratructlons  to  parents  of 1903 

Children,  custody  and  control  of 
by  Board  of  Charities  and  Cor- 
rections      1903 

— instructions  to  parents  of 1903 

Private  institutions  for  care  of. 
license  and  inspection  by 
Board  of  Charities  and  Cor- 
rections     1903 

FEES 

See  also  "ronH>eaaatloB"i  «Sala> 
Hea" 

Ucceipts  given  by  officers  for... 2829 

To  whom  charged    3490 

When  not  paid  out  of  treasury .  .3493 
Fee      books,      by      what      officers 

kept     3494 

— what  entered  In    3494 

Constructive     fees,     defined     and 

prohibited     3496 

Payment    In   advance    3496 

Fee    bills,    necessity   for    3496 

— what   to  show    3495 

— quashing     3495 

— deceased  clerks   3496,  3497 

— accounting  for    3499  • 

— collection    1631,   3498-3500 

• — distress    for    3498 

— limitation  on  recovery  of 3600 

— presente  1  to  clerk    3501 

— fraudulent  issue  of.  punish- 
ment      4616 

Taxing  In  costs    3501 

Entry   In   execution  book 3601 
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Bee. 
FRBSS — Coa. 

When  officer  entitled  to  secur- 
ity for 3502.  3617 

Payment  out  of  treasury  in  clvli 

cases     3503 

— in  criminal  cases 3504-3512 

Collected  of  defendant,  how  dis- 
posed  of    S513 

Payment  Into  treasury    3513 

— in    Commonwealth's    cases 3536 

When   not   allowed    3614 

Suits    by    poor    persons    without 

payment     3517 

As   costs   In   criminal   cases 3630 

Extortion,    penalty    4614 

Provision  for  in  negotiable  In- 
struments     5564 

Recovery,   jurisdiction    of   circuit 

court    6890 

— limitation   on    3500 

— no  exemptions  asainst    6531 

Claims       for,       no       exemptions 

against    6631 

— ^Va.  Const,  I  190 

Of  Particnlar  oncers  or  Pcrscaa 

Appraisers,  stock  killed  or  in- 
jured  by   railroad    3994 

Auditor  of  Public  Accounts,  paid 

Into  treasury  3435 

Bail  commissioner 4836 

Ballirr      of      State      Corporation 

Commission     3780 

Board  of  dental  examiners.  1646,  1648 
Board   of   examiners   In    optome- 
try    1630,  1631 

Board  of  medical  examiners, 

1616,  1620 

— expenditure-  of    1616 

Board  of  pharmacy. .  .1674,  1680,  1687 
Board  of  veterinary  examiners, 

1276,  1277 

Civil  Justice,  trial  fee 3119 

Civil    and    police    Justice,    hear- 

ln«r    3104 

Clerk  of  board  of  supervisors. .  .2771 
Clerk  of  the  House  of  Deleerates, 

general    provisions    3478 

Collectors  of  taxes   2439 

Commissioner    of    accounts 5414 

- — examining  treasurer's  bond.... 2777 
Commissioner  of  Agriculture  and 

Immigration,  disposition  of   ...3441 
Commissioner    of    I'Msherles,    ar- 
rest of  violators  of  game  laws. 3343 
Commissioner    In    proceeding    to 

establish    lost   records    6204 

Commissioner  of  prohibition,  suit 
to  abate  nuisance  under  prohi- 
bition   law    4630 

Commissioners  to  examine  pilots. 3641 

— clerk  of  board   3641 

Criers,  general  provisions   3487 

— In  criminal  cases 3504,  3508 

Dairy  and  Food  Commissioner, 
rei^lsterlng  dairy,  creamery, 
cheese  factory,  skimming  sta- 
tion,   Ac 1178 

— Inspection      of      machine      and 

scales    for    testing    milk 1207 

— disposition    of    1212 

Employment  agencies,  charged 
applicants   for  employment. ..  .1803 

— return   of    1803 

Game  wardens,  arrest  of  viola- 
tors of  game   laws 3343 

Grand  Jurors   4863 

Harbor  masters   3684,  3685 

Inspectors  and  cullers  of  com- 
modities     1432,   1433 

Jailor,  for  prisoner  confined   un-  ' 

der  civil  process   '..2877,  2878 

— Judgment  for    2878,   2879 

— payment  out  of  treasury. 3504,  3510 

Jury   commissioners    6986 

Library  board  for  copies 350 

Lunacy  commission 1021 

Notaries,   general    rovlsions 3480 


Bm. 

—statement  of  on  atfldavlta.  te.jm 
Physicians    and    surgeons,   oItI- 

slon  of,  penalty   '(** 

Pilots 3623,  3626,   3628,  3(4!,  JMt 

Police  captain,  how  paid Mil 

Register   of    the    Land  Omc«  In 

general    »»» 

— ^when  to  be  paid  »»•» 

Registrar  Vital  StatUtlcs.  SUte.lHJ 

—local    »'» 

Sealer  of  weights  and  measurea.Hii 
Second  Auditor,  exchange  of  eon- 

pon  for  registered  bonds IMl 

State    accountant.    Inspection   of 

accounts  of  city  and  county  of- 

fleers     MS 

State   board   of   medical  examin- 
ers,     issuing      certificates     to 

practice   medicine    -WU 

Superintendent    of    Grounds  ana 

Public  Buildings   <•> 

Superintendent    of    Penitentiary, 

supporting  convict  road  for«.M77 
Superintendent   of   Public  Print- 
ing, copies  of  bills,  oalcndan, 

eta    .»♦ 

Surveyors,  general  pro  visions...  In' 
-  -assignment   of  oyster  plantinc 

grounds    •«• 

Tobacco       samplers.      sampling. 

storing,  delivering UTC,  IMI 

ATTORNEYS 
Counsel  for  county  school  board.  Ml 
Proceeding  for  delivery  of  goods 

when  warehouse  receipt  is  lott 

or  destroyed   "~ 

Suit  to  abate  house  of  prostltn- 

tlon    IM* 

E<atabllshment    of    drainage  dlt- 

trict  1771.  HTI 

Motion    against    treasurer    f*il-  „ 

Ing  to  pay  warrant  ■■^'^ 

General    provisions    I4JI-JW 

Appointed    by    court    to   defene 

poor  person   JJI' 

Included   In   costs 3533.  «*< 

When   condemnation  proceedings 

dismissed     »•• 

Suit  to  abate  nuisance  under  P«>-„„ 

hibltlon  law    «" 

Provision    for    In    negotiable  In*  ^ 

strument     *?•; 

Quo   warranto   proceedings »'• 

CLERKS  OP  CODKTS 

Copying   registration   book '•• 

Copying  and   certifying  poll  tjx 

list   lit   jj 

Services  relative  to  election — ■ '" 
Filing  certlfleate  of  adoption  of 

mark  for  timber ..."» 

Registering    license    to    practkt 

medicine    "'* 

Furnishing    papers    to    commto- 

sioner  of  revenue   JJJ; 

Furnishing   tax   books.  *c. •"■ 

Furnishing  copy  of  order  aPP*'",,,, 

tloning   taxes    :"; 

— city  taxes   *" 

Petition    to   ascertain   dellnquew 

taxes     ,'*" 

Entries    on    records    In    sale  oi 

property    for    delinquent  towti 

taxes    •"' 

Reporting     sales    of    dellnqoeit 

land   to  auditor   ••••'' 

Focecutlon    of   deed   to  land  (oH 


for  delinquent   taxes 


.»« 


Redemption  of  land  sold  to  Stat«,  , 

for  taxes,  reports  of,  etc. .■••■;"; 

Entries  In  delinquent  land  book-w 

— endorsement     when     land    f,-, 

deemed    "J 

— recording  sales  In  ;,\L 

Application     to    purchase    »*'"■.-! 
quent  land    " 
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Tax     sales,     pLrchases     for     the 

State     2601 

Entry   of   certificate   of   fines, 

2552.  2653 

Report  to  auditor  of  fines 2666 

Services,     rearranglngr     magiste- 
rial   districts    2694 

Recordation    of    order    annexing 

territory  to  city  or  town 2963 

Recording   assignment   of   oyster 

grounds     3226 

Recording    sub-lease     of     oyster 

grounds     3228 

Issuing   hunting   licenses,   remit- 
ting, etc .• 3338 

Ust   of  county   and   city   officers 
furnished      Secretary      •f      the 

Commonwealth     8407 

General    provisions    3484-3486 

Supreme  Court  of  Appeals 3486 

For  what  services  not  to  charge. 3491 
■When  fees  not  to  be  paid  out  of 

treasury    3493 

Payment  out  of  treasury. .  .3504,  3506 

— felony  cases   3506 

Recordation   of  log  brand 3680 

Corporations,    filing    papers,    re- 
cordation,  etc.,   relating  to.... 3886 
— filing  list  of  officers,  directors, 

stockholders    3854 

— filing     power    of    attorney    of 
asrent  on  whom  process  may  be 

served     3864 

Filing    report,    appraisers,    stock 

killed  or  injured  by  railroad.  .3994 
Recording   report   of    viewers    of 

turnpikes    4081 

Recording   reports,    &c.,   eminent 

domain  proceedings   4381 

— furnishing  copies  of 4381 

Keeping  register  of  persons  con- 
victed of  felony  4787 

Acting  as  clerk  to  trial  Justice.  .4988 

For  marriages  reported    6099 

Contracts  reserving  title  to  chat- 
tels,   recordation    6189 

— attesting,  when  satisfied 6191 

Proceedings  by  guardian  to  spend 
more    than    Income    of    ward's 

estate    5321 

CoDies  of  accounts  of  fiduciaries, 

certifying    6411 

— recording     6411 

Recording    act    of    re-entry    on 

land     6637 

Docketing   executions    Issued    by 

Justice 6030 

Filing   abstract    of   Judgment   of 

Justice     6080 

Recording  reports  on  accounts  of 

general    receivers    6296 

Services  with  respect  to  records 

of   district   courts    6371 

Entry  of  satisfaction  of  mechan- 
ic's lien   6441 

Recording  Hen  on   colt 6446 

— on   calf   6447 

— on   crop    6462 

Endorsing   and    recording    forth- 
coming bond    6527 

COMMISSIONER  IN  CHANCERY 
Petltloj)   to  ascertain  delinquent 

taxes    2456 

General   provisions    8482 

Statement   of   on   report 3483 

Settlement  of  receiver's  report.. 6296 
COMMISSIONER  OP  INSURANCE 
Copies  of  records  and  papers. ..  .4176 
Certificate  of  registration   of  In- 
surance agent 4236 

License,  fraternal  benefit  society. 4287 
— foreign    fraternal    benefit    so- 
ciety     4288 


Sec. 
FEES — Cos. 

COMMISSIONER  OP   REVENUE 

General    provisions    2347 

Transfer  fees,  collection  and  ac- 
counting     2348 

Issuing  license    2361,   2383 

Transferring  license    2383 

Furnishing  to  auditor  list  of 
lands  belonging  to  the  Com- 
monwealth      2536 

COMMONWEALTHS  ATTORNE-T 
Attending   escheator's    Inquest...    613 
For   services   to   trust   for  educa- 
tion  or  educational   purposes..    691 
<  S-tizure   and   sale   of   fertilizers.  .1118 
Prosecution  of  violators  of   pure 

food    laws    1190,    1228 

— of  feeding  stuffs  laws 1223 

Proceeding  against  person  ren- 
dering   false    list    of    property 

for  taxation    2321 

Proceeding  to  revoke  license. ..  .2378 
Proceeding    for    violation    of    li- 
cense or   revenue   laws 2396 

Rule     against     officer     failing    to 

collect   or  account   for  fine 2664 

Payment  out  of  treasury.  .3504,   49«« 

In    gen.^ral    3606 

Procee'lIUR  for  order  of  court  of 
'   completion    of    road    or    section 

thereof  by  turnpike  company.  .4077 
In   suit   to  abate   nuisance   under 

nrohlbition    law     4630 

Prosecution  for  offences  In  chap- 
ter  186    4706 

Prospruting     case     removed      to 
United   States  district  court... 4971 
CONSTABLE   • 

Executing    summons    Issued    by 

commissioner   of   elections 183 

Executing    orders    of    State    live 

stock   sanitary  board    918 

Burial  or  cremation  of  animal  or 

fowl     1654 

Killing   dogs    2317 

Execution  or  capias  for  fine  and 

costs     2561 

General   provisions    3487 

Failure    to    serve    process    after 

due  effort    3489 

Collecting  officers'   fee  bills 3499 

In  criminal  cases 3604.  3508,  3511 

Serving  process  from  State  Cor- 

porotlon   Commission    ..    3730 

Summoning    witnesses   and   Jury, 

coroner's  inquest    4818 

CORONER 

General   provisions    3487 

In  criminal  cases   3504.  3508 

Inouest     4818 

COUNTY  OR  CITY  TREASURER 

Making  and  certifying  poll  tax 
list 112,  114 

Forfeiture  for  failure  to  pay  li- 
cense taxen  Into  treasury 2381 

— for  failure  to  report  violations 
of  duty  by  commissioner  of 
revenue    2384 

For  receipt  to  purchaser,  sale  of 
land   for  delinquent   tax 2464 

Establishment  of  drainage  dis- 
trict      1776 

JUSTICES   OF  THE   PEACE 

Lunacy  commission    1 021 

General   provisions 3481 

Payment   ou;  of   treasury, 

3504,  3507,  3511 

OFFICERS 

Special  laws  changing  during 
term  prohibited. ..  .Va.  Const..  I  63 

Administering.  certifying,  re- 
cording oath  of  school  trus- 
tee       838 
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Eotecutlon  of  law  as  to  dog  tax 
and     compensation     of     sheep 

owners    2323 

Leasing    property    for    collection 

ot    taxes    2489 

Levying  distress  for  taxes 2439 

In  criminal  prosecutions,  liability 

of  State  for   2660 

Process  sent  from  another  juris- 

dicUon     2827 

Prosecutions    for    violations     of 

game  and  flsh  laws 3343 

Taxed  In  costs   3536 

Enforcing    decision,    controversy 

between  pilots  and  masters — 3637 
Reporting    fires    to    Commlsloner 

of  Insurance   4186 

Enforcement  of  prohibition  law. 4666 
For    expcMting    writs    of    venire 

facias  on  same  person 4927 

In  criminal  cases,  how  certified, 

4961-4964 
Homestead  exemption  not  appli- 
cable  against   claims  for 6631 

— Va.  Const.,  i   190 

OYSTER    INSPECTOR 

Issuing  license   to   fish 3167,  3168 

— to  buy  herring,  &c 3170 

— to  shuckers,   paclcers  and   bar- 

relers    3239 

— to  use  scrape  or  dredge 3246 

— to  take  crabs   3292 

— to  take  clams   3293 

— to  buy  or  ship  clams 3294 

Transferring  license  to  catch  Dsh 
for  manufacture  Into  oil  or  fer- 
tiliser     3189 

— collection    of    3220 

For    selling    oysters    to    satisfy 

rent    3220,    3221 

General  provisions  for 3221 

Assignment  of  oyster   ground, 

3223,  3225 

Registering  boats    3241 

REGISTRAR 

Registration  of  voters  98 

Certificate  of  transfer  of  voters.  100 
Registration       rolls,       transfers, 

copies,   &c 108 

— services  with  respect  to  absent 

voters     218 

Cities  of  second  class   2906 

SECRETARY  OF  THE  COMMON- 
WEALTH 
Certificate   of   registry   of   trade- 
mark      1466 

For  commission  of  commissioner 

of   deeds    2853 

To  be  paid  into  treasury 3434 

— Va.  Const.,   {  80 

General   provisions    3478 

Filing     papers,     recording,     etc., 

relating  to  corporation    8836 

Receiving  and  forwarding  pro- 
cess against  foreign  corpora- 
tion      3846 

SERGEANT 
Posting  list  paid  poll  taxes..  112,  114 
Executing     summons     Issued    by 

commissioner  of  election   183 

Posting  notice  of  election .-.   199 

General   provisions    3487 

Failure    to    serve    process    after 

due  effort   3489 

For  what  service  not  to  charge.. 3492 
When  not  paid  out  of  treasury.  .3493 
Execution  or  capias  for  fino  and 

costs     2661 

Paid  out  of  treasury 3603 

In  criminal  cases 3504,  3508,  3611 

How    paid    .♦ 3511 

Serving  process  from  State  Cor- 
poration   Commission    3730 


Sec 
FEES— Cob. 

SHERIFF 
Posting  list   of  paid  poll  taxes, 

Eixecuting    summons    issued    by 

commissioner  of  election  W 

Posting  notice  of  election in 

Executing    orders    of    State   live 

stock   sanitary   board    >U 

Execution  or  capias  for  fine  and 

costs    IMl 

'  Summons,  call  of  meeting  of  iti- 

pervlsors     "IS 

Process  sent  from  another  Juris- 
diction     H!l 

General   provisions    Ui'i 

Failure    to    serve    process   after 

due  effort    HW 

»    For  what  service  not  to  charge. MS! 
When  not  paid  out  of  treasury.  .34JI 

Collecting  efflcer's   fee  bills un 

Paid  t)Ut  of  treasury 15M 

In  criminal  cases 3504,  )5«8.  IHt 

Serving  process  of  State  Cor- 
poration Commission   ill! 

Report   of    Are    to   Commissioner 

of  Insurance    41iS 

Summoning   Jury   and   witnesses, 

coroner's   Inquest    4"* 

Services  In  compelling  mine  OTS- 

er  to  permit  survey    5!W 

STATE    COTTPORATION    COMMISSION 

Collection  by  clerk   IIM 

Proceedings  before   li'l 

Affixing  seal   of    S'<5 

Granting  charters,  amendments 
to    charters,    licenses    to    for-  _ 

eign   corporations    S'U 

WITNESSES 

Contested  election   141.  !« 

Lunacy  commission    I*>l 

Allowance  to  JSJ* 

Payment  from   treasury   }»»• 

Payment    '*'♦ 

IHspute   as  to,  settlement   1534 

Time   for  presenting  claim JMI 

Time  for  entry  »M! 

Restriction  by  court  WJ 

Taxation  In  costs  R" 

Before  State  Corporation  Com- 
mission      *"" 

Prosecutions     under     prohibition 

law  :. «« 

In  criminal  cases  Hi' 

— ^for  Commonwealth   551* 

— payment  by  prosecutor,  when.4l5S 

— payment  by  Commonwealth  in 
misdemeanor  cases,  when  — M5) 

— when  case  is  removed  to  fed- 
eral   court    ♦'"• 

Prepayment    •!-• 

In    Partlcniar   SwUu  vr  Pracccdlags  w 
for  Partlealar  Acta  vr  Serrlcw 

For  making,  copying,  certlfyins 
and  posting  list  of  paid  poll 
taxes,  by  whom  paid  112,11' 

In  elections,  executing  commis- 
sioner's   summons    li^ 

By  candidates  for  election  at  pri- 
mary, to  whom  paid   l^' 

Charged  by  library  board  for 
copies    »»♦ 

For  copies  of  bills,  calendars^ 
etc.,  furnished  by  Superinteiid- 
ent  of  Public  Printing "♦ 

In  proceedings  in  caveat  against 
grant,  when  refunded   '" 

For  examination  for  certlflcste  »t  .. 
certified    public   accountant  ..-  >'' 

For  administering,  certifying  and 
recording  oath  of  school  trm-    .. 
tee    «*» 

For  instruction  in  higher 
branches  In  public  schools —  '*' 
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FEES'— Cob. 

Of  students,  Vlrglnta  Polytechnic 

Institute     865 

For      certlflcate      of      dealer      in 

nursery   stoclc    882 

Lunacy    proceedings    1021 

For  registerinK  brand  of  fer- 
tilizer     ino 

— tax    tags    1113 

Seizure  and  sale  of  fertilizers. .  .1118 
Registration    of    brands    of   agri- 
cultural lime   1134 

Registering  dairy,  creamery, 
cheese  factory,  skimming  sta- 
tion, etc 1173 

Inspection  by  Dairy  and  Food 
Commissioner  of  machines  and 

scales  for  testing  milk 1207 

Prosecution  of  violation  of  "pure 
food"      and      "feeding      stuffs" 

laws     1223 

ReKistration  of  brands  of  poultry 

and  stock  foods    1249 

Commission    merchant,    registra-      . 

tlon     1268 

Certificate  for  practice  of  veter- 
inary medicine  and  surgery. .  .1276 

— how    applied    1277 

Tobacco,  sampling,  storing,  de- 
livering     1376,    1384 

Sale   of  unbranded  timber 1454 

Trade-mark,  certificate  of  regis- 
try of  1468 

Inspection  of  construction  camp, 

by  board  of  health   1531 

—vaccination    1531 

Burial    or    cremation    of    animal 

or   fowl    1664 

Inspection  of  hotels   1591,  1592 

Admission     to     examination     to 

practice   medicine    161S 

Chiropody,  certificate  to  practice, 

1620,  1621 
Optometrist,    examination    of....  1630 

— ^mnual    1631 

- — recording  certlflcate  of   1638 

Dentists,  examination  for  li- 
cense to  practice   ' 1646 

— annual    registration    1648 

Pharmacists,    registration    of....  1674 

— permits    1674 

— licenses  without  examination.  .1680 
— applicant    for    registration, 

1687,  1689 
Graduate  nurses,  registration. .  .1708 
Ucense  to  practice  embalming.  .1720 

—renewal    1721 

Drainage    district,    establishment 

and  operation.  1771,  1774>  1775,  1778 
Automobiles,  certlflcate  of  regis- 
tration and  license  to  operate. 

2128,  2129,  21M 

— duplicate    2135 

— transfer  of    2136 

—operation  for  hire   2151 

— ho^v   expended   2164 

T^icenae,    garage    2149 

Kxecutlon  of  law  as  to  compen- 
sation of  owners  (or  sheep 
killed  by  dogs   2323 

Proceedings  against  person  ren- 
dering false  tax  lists 2328 

Transfer,    conveyances 2347,    2348 

Proceedings  for  violation  of  li- 
cense or  revenue   laws    2396 

Proceedings  for  apportionment 
of    taxes    2449 

— city   taxes    2494 

Petition  to  ascertain  delinquent 
taxes     2456 

State  purchases  of  delinquent 
land,  how  paid 2501 

On  charters,  no  recovery  of 
from  State    2583 

State  coupon  bonds,  exchange  of 
for  registered  bonds   S60S 


Sec 
FKBS — Cob. 

For  services  to  applicant  for 
pension     2658 

On  process  sent  to  officer  from 
another  jurisdiction   2827 

Annexation  of  territory  to  cities 
and    towns    296S 

In  hearing  before  civil  and  police 
Justice    . . , 3104 

Trial  fee,  proceeding  before  civil 
Justice    S119 

Assignment  of  oyster  planting 
ground     3225 

Prosecutions  for  violations  of 
game  and   flsh   laws 3343 

For  bar  examination 3416,  3417 

On  executions   3487 

— when  no  levy  made  or  bond 
taken    3488 

In  contempt  proceeding  not  paid 
from  treasury   3614 

Suits  In  forma   pauperis   3617 

For   legal    notice    3$36 

Proceedings  before  State  Cor- 
poration   Commission    3731 

Affixing  seal  of  State  Corpora- 
tion   Commission    3742 

Proceeding  to  compel  repair  Of 
turnpike   4081,  4082 

For  examination   of   banks 4122 

Report  of  flres  to  Commissioner 
of  Insurance    4185 

For  certlflcate  of  registration  of 
insurance  agent   423S 

License  of  stock  salesman  pro- 
moting insurance  company 4237 

In  suit  to  abate  nuisance  under 
prohibition   law    4630 

For  keeping  register  of  persons 
convicted   of   felony    47K7 

For    celebrating    marriage 5083 

CORPORATIONS 

Issuance  of  charter   3746 

— Va.  f  onst.,  {  157 

Amendment  to  charter   3746 

— Va.  Const.,  «  157 

Registration    fees 3746 

— notice  of    3748 

Relief  against  excessive   3776 

Consolidation    3821 

Charter    not    to    issue    until   fees 

paid    3835 

To  clerk   of  court 3836 

To  Secretary  of  Commonwealth. 3836 

For  incorporation    3851 

— ^Va.  Const.,  i   157 

Recordation  of  charter   3861 

— non-stock  corporations   3874 

For    flllng    list    of    officers    with 

clerk    of    ccurt    3854 

Foreign,      license      to      transact 

business    3746,   3847 

1— Va.  Const.  J  157 

— certificate  of  payment  of 3847 

— telegraph  and  telephone  com- 
panies      4036 

FEE  BILLS 

Fraudulent  Issue  of,  punishment. 4516 

FEE  BOOKS 

Who   required   to   keep 8494 

FEB    SIBfPLE 

Condemnation  of  in  eminent  do- 
main proceeding 4369.  4373 

— reversion    of    4379 

When  deed  or  will  to  pass  with- 
out words  of  limitation 5149 

Fee  tail  converted  Into 6150 

Sale  of  on  bill  by  life  tenant 616J 

— on  bill  by  remainderman 6161 

In  rent,  conveyance  or  devise  of. 
powers  to  pass 6614 

FEB  TAIL 

Converted   Into  fee   simple 5150 
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See  «Fee«ln»  Stwffrf'i  "Dtrr  •>»* 
Food  CoBimlaaioBer''t  «B«ar« 
tt€  Agriculture^ 

FSBDING  STUFFS 
See   also  "Poultry'' 
Adulteration,    mlsbrandlns,    Pe*!-,-,. 

altv         IZau 

Analysis,    r^ort    iwyiii, 

— how  made,  notice,  certificate,  .l^si 

— effect  as  evidence   IJjJ 

— ^prosecutions    ;•,••.••  -j/  *  *     ' 

Concentrated  commercial  feeding 

stuffs,   definition   of  term 12S3 

— wliat  not  Included   l»«* 

Packages,   printed  ^'*'*™*'l'2j?°'i2S4 
— registration  of  statement,  sam- 
ple     1*»" 

— when  agent  or  seller  need  not 

flle      i23» 

— ^when  "  registration    refused 12S7 

— when    cancelled    v, 

Ix)werlng    or    changing    ingredi- 

•nts    ;  •  V  •  V  •  -^^'^ 

Analysis    at    request    of    dealer, 

etc 1244,    124b 

Condimental  stock  food,  samples, 

analysis    Jj*f 

— application  to  sell  Jj*; 

— inspection,   fee    ;i*^i--Jl:5 

—certificate    1246,   1248 

— when  agent  need  not  pay  fee.. 1241 

— revocation  of  certificate    1248 

—penalty     J249 

Variability,   standards  of    1288 

Inspection   tax •  J2S9 

Tags,  what  to  contain 1289,  1240 

Registration    of    millers,    dealers 

and    distributors    1239 

Violations  of  law  with  refereno» 

to    1240,   1242 

Seizure    J2}? 

Samples  for  analysts  1241 

Publication  of  analysis,  notice.. 124J 
FELLOIV  SERVANTS 

Doctrine      modified      in      action 

against  railroad  'by  employee, 
'  Va.  Const.,  (162 

PBLONIOVS    ASSAULT 

Punishment    4402 

Conviction    for   unlawful   assault 

on  indictment  for   4920 

FELONIOUS   SHOOTINO.  CUTTING, 
ETC. 

Punishment    4402 

FELONIES 

See  also  «Crln«s*')  "Fluea  aud 
Penalties"!    "laaprUmBmeut" 

Disfranchisement    for    82 

— Va.  Const.,  i   23 

Exclusion  from  registration  for.     93 

Sentence  for  disqualifies  officer. .   292 

Members  and  clerk  of  General 
Assembly  not  privileged 
against  arrest  for  SOO 

— Va.  Const.,  I  48 

Certificate  of  certified  public  ac- 
countant revoked  on  conviction 
of    670 

Reward  for  arrest  and  conviction 
of  felon,  offer  of  by  supervi- 
sors     2783 

Attorney-at-law,  revocation  of 
license  or  suspension  for.342S,  3424 

Fee  of  ofricers  In  felony  cases, 
payment  from  treasury   3504 

— to   Commonwealth's   attorney.  .3506 

Wounding  in  attempt  to  com- 
mit, punishment 4403 

Entering  building,  etc.,  with  In- 
tent  to   commit    4489 


8W. 

FELONIES— COB- 

Not  to  merge  or  stay,  «'™  f^'^j, 

PrtnJlpii^inUJind'dejjii  «»«      . 

accessories,   punishment  Ji" 

—who  deemed  accessories  .^.••47» 
Conviction  of  only  on  e""*^?"'*".,,, 

of  guilt,  or  verdict  of  3ury...4ii» 
Person  convicted  of,  a  competent^^^ 

Ho^*tlrm  orTOnflnemVnt  tor.  or 
amount  of  fine.  Mcert*  "Ji"  •/*'" 

Register  of  persons  convicted  ot, 
kept  by  clerk  of  court..... ...«"' 

Arrest  for  by  conservator  of  «>«^.j, 

BaTby  JusViie:  iiMSsV"?""*"^"*!!! 

Must  be  tried  on   Indictment.  ...4Wf 

Amendment    of     indictment    *<>'.. 

before   plea    "y 

—after  plea  ;.--."Wi»; 

Capias  or  summons  when  indict- 
ment found    ..•••v.-VJ- 

Trial  of,  at  term  at  which  In- 
dictment was  found "ff 

—accused  to  be  present  at .*»" 

—when  court  to  cause  plea  or 
not    guilty    to    be    entered .....4IM 

Challenges  In  trials  'o""-:--**?!,-  '*" 

Conviction     of     part     of     crime^^^^ 

Indictment  'for.  conviction  of  »*"  ,„ 
tempt  to  commit   "" 

Time  within  which  person  ac- 
cused of  must  bo  tried «" 

Jurisdiction  of  circuit  "x^w 
over *•" 

— at  special  term   ... ...S»» 

Conviction     of     disqualifies     ><"     , 

Jury  service  "• 

Particular  CtIbmu 

What   crimes  are i-i'v,""*'** 

Abduction  for  purpose  of  defile- 
ment     '* 

— limitation  of  prosecution M" 

— evidence    *;}} 

— marriage  of  parties «>» 

Abortion,   attempt   to  produce. .  .4»i 
Altering,  secreting  or  destroying 
acts  or  resolutions  of  General 

Assembly    'J? 

Attempts,  generally   JJJ; 

— to  commit  rape   Jlji 

— to   commit  felony ...4<«« 

Banks,       officer      making     false 

statement  of  condition    *•*' 

Bank  or  broker,  receiving  depoo- 

Its  wheu  Insolvent   ,v.V.S 

Bigamy   4688,  4t» 

Bribery,   of  executive,  leglslatlre 

or  Judicial  officer   «4jJ 

— acceptance  of  bribe   ■•4Ji 

Building  and  loan  association, 
officer   or   agent   making   false 

financial    rtatement    *»» 

Burglary    ...44Ji 

— entering  building,  etc  with  In- 
tent to  commit  4"' 

.    — possession  of  tools  with  Intent 

to    commit    ***' 

Burning   or   destroying  dwelltag 

house.  Jail,  asylum,  etc •«» 

—other   buildings 4430,    4411.  4«| 

— lumber,  hay-stack,  etc.   «»{ 

>— bridge,   lock,  dam   <W 

— of  property  with  intent  to  "-^ 

Jure  insurer   44* 

Buying  or  receiving  railroad  troa. 
pig   iron,   brass,   etc   with  ••-    ,, 

tent  to  defraud --•••<**; 

Bucket  shop,  keeping,  etc.  .4714-4ii» 

Bucketing    *^^*iai 

Buggery , J*^ 

Canals,  injuring  or  obstructing.  .H** 
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Child,  selzinK,  eecretlnsr,  or  tak- 
ing from  lawful  custody 4409 

Cocaln*.  euealne.  selliuK  or  dis- 
pensing     Hit 

— possession  of  with  Intent  to 
sell    1697 

Conspiracy  to  Incite  colored  per- 
sons against   white  persons. .  .4392 

— while    agralnst    colored 4392 

— to  cause  wife  to  commit  adul- 
tery     4644 

— by   convicts    6060 

Coupons  from  State  bonds,  fraud- 
ulent use  of   2607 

Convicts,  acts  committed  by, 

6049-6052 

Dwelling:  house.  Injury  to  by  riot- 
ers, etc 4632 

— Intimidation   of  Inmates   4632 

Elections,     fraud     in     connection 

with  voting  by  absent  voter...   219 
— fraudulently    slgrnlng    name    of 

qualified   voter    219 

— false  statement  by  voter  chal- 
lenged at  primary  election  ....   228 
Ecnbezslement  of  public  fund  by 

officer     4462 

Employment  agency,  sending  fe- 
male  to   house    of   111    fame   or 
to  person  for  Immoral  purpose.  1S06 
Entering  building,  etc..  with   In- 
tent   to   commit   rape,   robbery, 

or   murder    4438 

— to  commit  other  crime 4439 

Escape,  aiding  prisoner  in   .- 4504 

— officer    voluntarily    allowing. .  .4606 

— prisoner  escaping  from  jail 4607 

by  setting  Are  to  Jail 4609 

Extortion     4406 

False  affidavit  by  dealer  In  food.  1184 
False  oath  of  person  licensed  to 

practice   medicine    1612 

False  pretense  or  token,  obtain- 
ing signature  to  writing   by.. 4469 
False  swearing  before  State  ac- 
countant        669 

Forgery,  of  public  recot'd,  certifi- 
cate of  officer,  etc 4484 

— uttering     ' 4484 

— of  seal  of  State,  court  or  cor- 
poration     4486 

keeping   Instrument   for 4486 

— of  coin  and  bank  notes 4487 

uttering     4487 

having  In  possession    4490 

Forgery,   of  writings  other   than 

public  records 4489 

— making  or  having  In  possession 

anything  designed  for 4488 

Fraternal   benefit  society,   fraud- 
ulently procuring  money  from. 4304 
— making  false  statement  in  re- 
port  of    4304 

Fraudulent  entry  by  officer  or 
clerk    of    bank    or   Joint    stock 

company    4457 

Fraudulently  concealing  or  de- 
stroying  will   or  codicil 4468 

Injuring  or  tampering  with 
works  of  canal,  railroad,  en- 
gines,   switches,    etc 4468 

— switch  lamp  or  other  signal.. 4474 
Intoxicating  liquor,  selling,  keep- 
ing or  storing  for  sale,  solicit- 
ing or  receiving  orders  for, 
manufacturing  or  transport- 
ing     4684,   4686 

— keeping,  selling,  etc.,  at  lodges, 
fraternity    houses,    clubs,    etc., 

second   offense    4806 

— In   house  of  prostitution 4607 

— procuring  delivery  of  by  trans- 
portation company  by  false  af- 
fidavit, second  offense   4688 
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— transferring    estate    to    evade 

law    4670 

Kidnapping,    to  extort   money... 4407 

^to   sell   as   slave 4408 

Larceny,  possession  of  tools  with 

Intent  to  commit   44S7 

—grand    4440 

' — of  live  stock    4440 

— sand   from   banks   of   Potomac 

river    4441 

— petit,    third   conviction    for 4786 

Live  stack,  maliciously  wound- 
ing,   poisoning,    etc 4467 

Manslaughter,   voluntary   4396 

— Involuntary  4397 

Marriage,     between     white     and 

colored    persons    4546 

Miscegenation    ...., 4546,  4547 

Misprison   of  treason   4390 

Murder,  first  degree  4894 

— second  degree   4396 

— killing  in  duel  out  of  State  by 

agreement  made  within    4416 

accessories    4417 

— death  of  passenger  on  railway 
caused  by  Injuring  switch,  en- 
gine, etc « 4468 

— on  railroad  train  or  vessel, 
caused  by  shooting  at  train  or 

throwing  stones  at   4473 

Oysters,     illegally     taking     with 

scrapes  and  dredges  3246 

—carrying    seed    oysters    out    ef 

State   without   permit    3249 

Pandering    4679 

— receiving  money  for  placing 
female  in  house  of  prostitu- 
tion      4579 

I— detaining   in   for  debt 4579 

Perjury    4493,   4494 

— subordination  of  perjury 4494 

— In   application    for   pension..  ..2660 
— false  swearing  before  Commis- 
sioner of  Insurance   4189 

— false  swearing  by  officer,  di- 
rector or  Incorporator  of  insur- 
ance    company     or     guaranty 

company    4206 

— ofilcer    of    Insurance    company 

making   false    report 4230 

— false  statement  as  to  death  or 
disability  of  insured  person. .  .4269 

Poisoning,    attempting    4406 

Possession  of  tools  with  Intent 
to  commit  burglary,  robbery  or 

larceny    4437 

Prize  fighting   4426 

— fights  between  men  and  ani- 
mals     4426 

— aiders   imd  abettors    4421 

Railroad,     Injuring     or     tamper- 
ing with  works  or  equipment.  .4468 
-Miwltch   lamp  or  other  signal, 

4468.   4474 
' — removing  packing  from  Journal 

boxes  of  locomotives,  cars,  etc. 4472 
— shooting  at,    throwing  missiles 

at    train,    etc 4473 

— driving  or  leading  animal  on 
track    of,    to   recover   damages 

for  Injury  or  death  of 4475 

Rape     4414 

— marriage  as  bar  to  prosecu- 
tion      4414 

Robbery    4405 

— possession  of  tools  with  intent 

to  commit   4437 

Seduction     4410 

— limitation  of  prosecution 4413 

— evidence     4413 

— marriage  of  parties    4413 

Shooting,   cutting,   stabbing,   etc.. 

with  intent  to  kill  or  malm 4402 

— In  attempt  to  commit  felony.. 4403 
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Smallpox,  brlnginr  Into  State...  1632 

— abandonlnK  on  shore,  person 
sick    with    4399 

State  Treasurer,  literally  dispos- 
ing of  bonds  of  insurance  com- 
panies      4218 

Threat  of  bodily  Injury,  in  writ- 
ing     4537 

Timber,  branding  Iron,  unlawful 
use  of.  counterfeiting,  &c 1451 

— conversion  of  branded   1453 

Tobacco  sampler  or  iiTbpector, 
giving  false  receipt  or  note. . .  .4708 

Vessel,  destroying  or  Injuring 
property  on    44S6 

— shooting  at  or  throwing  mis- 
siles  at    4473 

Violation  of  sepulture    4BK2 

Voluntary    manslaughter    4396 

Warehousemen,  issue  of  receipt 
for  goods   not   received 1339 

— duplicate  receipt  not  so  mark- 
ed     1341 

FBMALBS 

Eligible  to  office  of  notary  pub- 
lic   ...« 2851 

— Va.  Const.  I  S2 

Employment  of  In  coal  mine  pro- 
hibited     1871 

Placing  In  custody  of  any  person 
for   Immoral   purposes    4579 

Compelling  to  reside  with  any 
person   for  Immoral  ourposes.  .4579 

Compelling  to  live  a  life  of  pros- 
titution      4579 

Receiving  money  for  procuring 
female  for  house  of  prostitu- 
tion      4579 

Engaged  In  prostitution,  receiv- 
ing money  from  earnings  of.. 4579 

Detaining  in  house  of  prostitu- 
tion because  of  debts  con- 
tracted while  living  therein. .  .4579 

Transporting  through  or  across 
State   for   Immoral    purposes. .  .4579 

Taking  to  or  detaining  In  housA 
of  111  fame,  punishment 4579 

Taking  or  detaining  with  Intent 
to  compel  to  marry  or  be  de- 
filed      4579 

Parent  or  guardian  consenting 
to  females  being  taken  or  de- 
tained for  prostitution    4579 

As  witness  in  prosecution  for 
pandering     4579 

Sending  to  obtain  ardent  spirits, 
punishment    4639 

Ordering,  receiving  or  having  in 
possession    ardent    spirits 4S41 

Age  of  consent  to  marry 5090 

Personal  representative,  mar- 
riage, extinguishment  of  au- 
thorl;y     5373 

FEMALE!    EMPI,OTK:e:S 

See   "Employer  and   Brnploycc*' 
FFWCES 

Special    laws    regulating    urohlb- 

Itcd Va.    Const.,    |    63 

Removal  of  for  coast  survey....     20 

Lawful   fence,   definition    3538 

— boundary   lines  of  lowlands  on 

James  river    3639 

— by  voluntary  associations 3640 

— board  of  supervisors  declaring 

what    Is    3547 

— petition    for    establishment 3547 

— stream    or    canal    declared    by 

court  to  be    ...,<.'. 3B53,   35S4 

petition    2553,   3554 

— ^statutes    relative    to    continued 

_ ,'"  force      3562 

Division     fences,     erection  ■  and 

maintenance    3555 
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' — apportioning  cost   3556.  ilST 

— arbltra.ti3n   of   disputes... 1558-:st4 
— proceeding  for  erection  or  re- 
pair of   JHl 

— ^acts    relative    to    continaed  tai 

force     JM! 

Across  canals  of  mills UtI 

Setting  fire  to,  punishment 4434 

Along  railroad,  penalty  for  de- 
stroying     447« 

Pulling  down,  punishment Utt 

In  Capitol  Square  or  publie 
grounds.     Injury     to,    punlsb- 

ment    4ISJ 

Injury  to  in  graveyards,  ceme- 
teries, etc 4MJ 

Erection    of    by    railroad    along 

roadbed    I>« 

— mandamus  to  compel  construc- 
tion     »H 

— whera  not  necessary  »4T 

— liability  of  company  for  injury 

on  enclosed  track 3948.  W' 

on  track  not  enclosed »« 

FERRIES 

From  Northampton  and  Accomsc 
counties  to  Norfolk  and  Hamp- 
ton, continued   MM 

— bond  of  proprietor  IM1 

penalty  for  falling  to  give.  .iM 

— rates  of  ferriage   MU 

— notice  of  time  of  leaving !WI 

— how  boats  manned  and  pro- 
vided     IMt 

Rates,   Chesapeake  Bay  ferries.. MU 
— proceeding    to    increase   or  re- 
duce     5«=' 

— payment  !n  advance  WI 

— illegal,    penalty    J»"l 

Of  Accomac  and  Northampton 
counties   not    to   Interfere  with 

each   other,   penalty   1*15 

Special  leave  to  ferry  from  Acco- 
mac or  Ncrthampton  to  Nor- 
folk      IM4 

— penalty  .  for   operating  withoat 

license    Ml" 

Across    Elizabeth   river,   lease  of 

by  circuit  court   !WI 

— operation    by    agent  appointed 

by  court    1W» 

—bond    »« 

— application  of  proceeds  from..lW5 
Norfolk  county,  property  of  city 
of   Portsmouth   and   county  of 

Norfolk    M.« 

— committee,   appointment   M»* 

' — ^leasing,  schedules,  bonds M51 

— disposition   of  profits   2»5! 

Across  Curotoman  river  J*" 

— contract    to   operate    ^• 

Continuation    of,   discontlnuance.SKJ 
Establishment,   proceedings  for, 

ie54-:M: 

— viewers,  appointment   2>» 

report    j«» 

— between   counties   '•»■ 

— change  of  order  as  to  manner 

of  operating   JJj! 

— near  existing  ferries  -JjJ 

Forfeiture    of    I*** 

— failure  to  operate   f*** 

Wharf  or  landing  to  be  firm  »»<• 

dry    "- 

Rights,   how   far   extend J**- 

Kxclusive    privileges tttt.  .t*« 

Penalties,    Interference    with  ft- 

tabllshed    ferries    »«:-»«< 

— falling  to  pay   toll S*"" 

' — denianding    more    than    lairfsl 

rate     »»'' 

— falling  to  give  passage  in  r«»- 

sonable  time   "" 
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Kerriage,    allowed   Vitnesses   for 

Commonwealth     3512 

— of    witnesses,    severally 8629 

Appeals     In     controversies     con- 

cemlns:    <336 

— Va.  Const.,  i  88 

—order  of  hearing   6362 

PBRRYMAN 

Bxempt  from  Jury  service 5985 

FttRTIIilZBRS 
See  "Lime" 

Supervision  of  trade  In  1107 

Registration  of  brand  with  Com- 

missionor  of  Agriculture 1110 

— analysis     1110 

— penalty    1118 

Brands    1111 

Minimum  plant  food  allowed. ..  .1112 
Tax   tags,   effect   as  evidence. ..  .1113 

— renewal    1113 

— form     1113 

— penalty  for  unlawful  use 1118 

Dealer's    certificate    to    manufac- 
ture or  sell   1114 

— penalty  for  dealing  without. .  .1114 
Dealers,   unlawful  to  sell  unreg- 
istered    and      unbranded     fer- 
tilizer  1116 

« — penalty  for  violations  of  iaw..lll8 
Analysis,  how  long  to  remain  un- 
changed     1116 

Leather  or  hair,  use  of  1117 

Condemnation     and     sale    of    for 

violations  of  law   1118 

Analysis  at  request  of  purchaser.  1119 

— rules  for    1121 

— eTect   as  evidence    1119 

— damages  tor  deflclency,   proce- 
dure  1120 

— appeal    to    Board    of    Agricul- 
ture      1120 

— judgment,  how  enforced   1120 

Bulk   shipments    1122 

Definition  of  terms. .  .1126,  1129,  1130 

Label,  what  to  show 1126 

Standard    measures    1126 

Penalty  for  false  label 1127 

— damages,  attachment   1128 

Agreements   Invalid    1129 

Adulteration,       false       branding, 

penalty    1131 

Recommendation      of     by     State 

chemist    1280 

Fees  and   taxes   on,   expenses   of 
Department       of       Agriculture 

paid   from    3441 

FERTILIZER    FUND 

See    ''CoatmlMiloner    of    Avrleal- 
tare  and  ImailiR'atloii'^i  "Board 
of  Asrlealtare" 
FIDELITY  COMPANIES 

See   also   "Oaaranty  ComiMinleii'' 
Supervision    and    control    of    by 

State  Corporation  Commission. 4169 
Examination  of  by  Commissioner 

of  Insurance   4178 

. — when  dispensed  with   4179 

— revocation      of      authority      to 

transact   business    4180 

— appeal     4180 

Assessment  of.  proportion  of  ex- 
pense   of    maintaining    Bureau 

of  Insurance   4194 

— notice    of    4195 

— proceeding  to  recover   4195 

— appeal     4195 

judgment  on    4195 

— revocation  or  suspension  of  li- 
cense or  certificate  4195 

— report  of    premiums    4198 

Process  against,  where  served. .  .6063 


Sec. 
FIDUCIARIES 

Liability  of  when  new  or  addi- 
tional bond  Is  given   281 

Examination   of   by   examiner   of 

records     2221 

— penalty  for  failure  to  give  in- 
formation     2221 

Funds,  report  of  by  bank  or  de- 
pository, to  examiner  of  rec- 
ords     222S 

I — may   be   Invested   In   bonds   for 

State   debt    2696 

Taxes  on  estate,  liability  for 2225 

— payment     2309 

— reimbursement  when  paid  by.. 2448 
Listing  property  held  by  for  tax- 
ation      2307 

— bonds,      notes,      evidences      of 

debt     2308 

— payment  of  taxes  on   2309 

Voting   stock    In   corporations. .  .3800 
Committee  of  convict's   estate, 

4998-6004 
List    of    to   commissioner   of   ac- 
counts      6401 

Revocation  of  authority  of  cer- 
tified to  commissioner   5401 

Inventory  filed  by    5403 

— procpeding  to  compel  filing 6403 

— penalty    for    failure    to    file 5403 

Accounts   of   sales   by    6404 

Liability  for  debts  lost  by  negli- 
gence or  failure  to  make  de- 
fense     E406 

Judgments  against   6407 

Liability  for  costs 5413 

Revocation  of  authority  of 6417 

Appointment  of  new   5418 

Resignation  of   6419 

List  of  posted  by  commissioner.  .5423 

Compensation     6426 

Investments,  order  of  court  for.. 6430 

— securities   approved    for    5431 

— loans  on  real  estate,  requisites 

for    5431 

— transfer  of  securities  to  suc- 
cessor     6432 

Claims   against  estate,  payments 

by  order  of  court    6433-6436 

Compromise  by,  of  claims  due  to 

or   by    6440 

— how  ratified    6440 

Action    by    and    against,    limita-  ■ 

tlon    6810.    6811 

— on   bond   of,  accrual 5810,  6811 

— suit    to    surcharge    or    falsify 

account,  accrual   5811 

— powers    of    defendant    ceasing, 

how  suit  to  proceed    8170 

Appointment,  jurisdiction  of 
chancery  court  of  city  of  Rich- 
mond      5920 

— of   court   of  law   and   chancery 

of  city  of  Norfolk   6936 

— of  court  of  law  and  chancery  of 

R'oanoke    5947 

— of  Supreme  Court  of  Appeals 
In   controvefsles  concerning, 

Va.  Const.,  |  88 
Power  to  submit  to  arbitration.  .6163 
Liability    of.    homestead    exemp- 
tion   not   applicable    6631 

— Va.  Const.,  S   190 

Aecoaata 
Allowance    of    expense    of    bond, 
guaranty    company    as    surety 

on    4847 

Recorded  In  will  book   3393 

Settlement    before    commissioner 

of  accounts   6408,  5410 

— penalty  for  failure    6408 

— forfeiture   of   commissions 5409 

— how   compelled    54 10 
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(—In  chancery  cause,  recordation 

of     6411 

when  no  allowance  for  costs.. 6413 

Settlement    before    commissioner 

In  chancery ...6416 

— receipt    of    commissioner    'or 

vouchers "Jj 

— time  covered  by  \*l* 

—objections   -64*4 

— allowance     of     expenses     a""..,. 

commissions    **;J 

—report  of  »«« 

flllng    »427 

— return    of    vouchers    5427 

— examination,    confirmation,    re- 
cordation     • °4Z8 

^-  — efCect  of  confirmation 5429 

— payments   by   order   of   court, 

G433-543S 

suits    to   surcharge   or    falsify, 

accrual  6811 

Bonda 

Recorded   In  bond  boolt    3393 

Examination   of   by   commission-    • 

Q|.g     d41'0 

New  or  additional,  when  required 
by  court   »1" 

—effect  on  liability  ............  281 

Revocation  of  authority  for  fail- 
ure to  give   • 6417 

Actions  on,  limitation  of   5810 

—accrual    of    "Sll 

FIERI  FACIAS 

See    '*ExeenttoBa" 
FII^INO  ,   ,      .. 

Abstract  of  judgment  of  Justice, 
civil    warrant    ....6030 

Affidavits  for  purchase  of  alco- 
hol for  scientific  or  mechanical 
purposes     .' 45'* 

— for  purchase  of  wine  for  sacra- 
mental   purposes    ■,;•**'* 

— for  delivery  of  intoxicating  li- 
quor by  transportation  com- 
pany      4634 

Amended  declaration  or  bill 6095 

Application  for  pension  ....2648 

Assessment   rolls,   drainage   dls- 

(p|0£  1771 

Bonds  of  State  officers  and  clerks  328 

—ot  contractor  for  public  print- 
Ing    582 

— of  contractor  to  furnish  paper.   383 

~—ot  State  accountant    550 

—of  treasurer  of  Virginia  Mill- 
tary  Institute    •••   840 

(—of  treasurer  of  Virginia  Poly- 
technlc   Institute    866 

^.of  treasurer  of  Virginia  Nor- 
mal  and   Industrial  Institute..   950 

^-of  commissioner  of  State  hos- 
pitals     10" 

—ot  person  obtaining  dead 
bodies  from  anatomical  board.  1734 

— of  petitioners  tor  establishment 
of  drainage  district    1738 

— of  secretary  and  assistant. 
Board  of  Charities  and  Correc- 
tlons    ■  •  •1*»» 

— of  contractor  for  road  main- 
tenance      .•  •  .2036 

— of  person  arrested  for  violation 
of  license  or  revenue  laws 2395 

—of  collector  of  delinquent 
taxes    2437 

—of  attorney  employed  by  Audi- 
tor to  collect  taxes   2633 

—of  master  of  apprentice   5304 

< — ^in  action  of  detinue 6797,  6807 

— ^for  indemnity,  action  on  lost 
instrument    6242 

Cancelled  bonds  and  certificates 
of  State   2638 


Bee 

""^SJ^v^Sf^T  votes,  town  electlon^„, 

Cav;at^??%event  i»iiiiiii»i  ,„ 

Ce^Uflcate  '  of '  kdoptlon  of  mark^^^j 

*^  building  and  loan  associatUm.  ^^^^ 
Claim  against  decedent  hefore^^^j 
ComSus?on°,"members8UteCir: 

Deration  Commission   ••••••,••," 

ComplalSt     against     oommlsslon^j^^ 

merchant    ■■' 

—in  contested   election,  bond  18-^^^^ 

-fn"%Sn'teS?ed%lectli,n.-«miv;i 

of  courthouse   '^''^m 

—in    proceeding   to   "-emove  offl-^^jj 

Co^py  of '  charter.' "  foreign  ininr- 
ance  company,  guaranty  com- 
pany, etc.,  with  Commissioner 
of  Insurance :i"Vi 

Decision  of  arbitrators  as  to  «i- 
vlslon  fence   "'tut 

Df8''a°p"pro°vaI  by  »ttJ>roey"ot^  title 
to  real  estate  ,  purchased  by 
county  or  school  board  ...... ■!'•» 

Distress   warrant  with  «'*'*  ''jsn 

Examination"  papers'  of    »PP"-,.., 

cants  to  practice  law "" 

Kocecutlons  issued  by  J»«"=||[,  ,^, 

Financial     plan     of     conwraUon 
with    State    Corporation   Co™"  ,„ 
mission    : •  ■ ' " '  Ij 

Interrogatories  and  answers  oi 
taxpayers    ;•••%•  ;•";;; 

List  of  children  employed  In  f«-  „, 
tory.  workshop.  *c    i^i" 

— of  officers,  directors,  stocK- 
holders.  corporation  engagM 
In  fish  business  ■"•••■;:•;,!;:■«« 

Marriage  license  and  cert'""*!;' 

Mechanics'      Hen.      memorandom^jj 
for     ttn 

— sub-contractor    •  ■  •■,■:, 

^person  furnishing  "»*teTJau 

or  labor  for  ..... .  • .  •  •  •  •  ■  ;;;u*™ 

—labor  or  supply  Hen  »g»in« 
transportation  company,  et^  ^^^ 

Notice  of  appeal  from  order  of 

State  entomologist  . .  •^- ■•••,;:  *" 
Oath.   Dairy   and  Food  Commii- 

sloner     !•••; i«| 

—of   weigher   of   tobacco... •."••»" 
— of  deputies,  county,  city.  to*» 

officers    ■-•  •■LL- 

— and   permit  to  carry  seed  •»*-,-(, 

ters    JSj 

— of  bank  directors illL 

Optometrists,  certificates  of  ««•  «, 

istration   of    r-UtM 

Orchard   Inspector's   accepUnce^  »» 
Order  for  liquidation  of  Insarane* 

company    V—lLi 

Papers    relating    to   appolnuneot 

of  orchard  Inspector  . . . . ■  •  •  ••  •" 
— in  appeal   from  order  of  !**»,--, 

oy  supervisors    •  ••  ■  •  •  •;" 

— In  proceedings  before  civil  «»«,„, 

police   Justice    "" 

Petition  and  plat  by  city  In  pn»-  ,„ 

reeding  for  leave  to  erect  flam. w>» 
—by      officer      claiming  ^»«1»«',.~ 

withheld  for  debt  due  State.. •»*;• 
— in  pending  chancery  suit .  .••;••'" 
— In   suit   to   enforce  mechame'*  „ 

lien    "^' 
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Plat  of  land  condemned  for  school 
house    672 

Prescriptions  for  ardent  spirits, 
by  druKSist 4691 

Proof  of  publication  by  bank  or 
trust  company  of  certificate  to 
commence  business 410S 

Receipts  to  clerk,  payment  of 
levies  received,  sale  of  delin- 
quent  land 2S02 

Recognizances    4977 

Record  of  lunacy  commission 101!) 

Refundlnc  bond  of  legatee  or  dis- 
tributee    6437 

R'elease  of  part  of  judgment  or 
decree     <333 

Report  of  officers  and  boards  of 
of    State   Institutions    320 

— of  number,  name,  and  bound- 
aries of  school  districts 667 

— of  board  of  charities  and  cor- 
rections   1&94,  1899 

— of  sheriff,  of  prisoners  in  Jail. 2870 

^-of  population  of  city  of  first 
class   2911 

— of    appraisers,    stock    killed    or    * 
Injured  by  railroad 8994 

— of   insurance   companies    4229 

*— of  commissioners  on  examina- 
tion of  accounts  of  fiduciaries. 5427 

— of  commissioner   In    chancery.  .6183 

Schedule  of  bonds,  etc.,  of  State 
cancelled    2593 

— of  routes  for  transportation  of 
insane   persons,   convicts,   etc.. 3739 

Statement  of  intention  to  locate 
land  warrant  on  land  in  pos- 
session of  another 428 

— of  system  of  accounting,  by 
State    Accountant    654 

— before  State  money  paid  for 
schools    669 

—of   delinquent   treasurers 2413 

— of  clerk  of  board  of  supervis- 
ors   2776 

— of   auditors  of  oltles 2775 

— of  treasurer  to  board  of  super- 
visors     2780 

— of  profits  and  damages  In  ac- 
tions of  ejectment 6481 

Superintendent  of  roads,  report 
relating  to  mileage  and  condi- 
tion of    2023 

— recommendation  of   2024 

Survey  and  plat,  assignment  of 
oyster  planting  ground 3226 

Trade-mark    for    registry 1458 

Writing   by   which   apprentice    is 

bound     5304 

riNANCB  BOARD 

How    composed    2156 

Designation  of  State  depositories. 2167 

.—approval  of  bond  of  2168 

— when  new  bond  required 2160 

— removal  of  deposits  from, 
causes    for    2160 

— investigation  of  sufficiency  of 
bond    2161 

Petition  to  by  surety  on  bond  of 
State   depository    for    relief 5772 

^-<leposit   of   funds    pending 6772 

FINBS  AND  PKNALTUIS 

Cruel    and    unusual    punishment 
^  not  to  be  inflicted... Va.  Const.,  t  9 
*      Special  legislation  as  to  prohib- 
ited   Va.  Const.,  t  63 

Power  of  Governor  to  remit, 

Va.  Const..  {   73 

Paid  to  literary  fund 738,  2575 

— Va.  Const.,  I  134 

Prescribed    by    supervisors 2743 

Remission    of    2667 

To  be  paid  in  lawful  money 2676 

Definition    2677 


Sec. 
FINES    .\ND    PBNAI.TIBS — Con. 

Violation  of  city  ordinance,  ap- 
peal,   bond    3011 

Councils  of  cities  and  towns  may 
prescribe   3034 

Incurred  before  Code  effective, 
effect  of  Code  on 6569 

Abduction  for  purpose  of  defile- 
ment      4411 

— Inmate   of  State   hospital 4412 

Abortion,  attempt  to  produce. ..  .4  401 

— encouraging  or  prompting  by 
lectures,  advertisement,  etc 4401 

Abusive,    language,    use    of 4636 

Accessories   4764 

Acts  or  resolutions  of  General 
Assembly,  altering,  secreting 
or  destroying 310 

Adultery    4543 

—conspiracy  to  cause  wife  to 
commit     4544 

Advertising  offers  to  obtain  di- 
vorces      •. 6116 

Agricultural  seed,  violations  of 
law   with   reference    to 1150 

Agricultural  lime,  selling  with- 
out certificate   1134 

Apple  barrel,  use  of  under  stand- 
ard      1471 

Apprentice,  enticing  and  carry- 
ing  away    6313 

Attempts,    generally     4767 

— to   commit  rape    4767 

— to  commit  larceny    4767 

— to    usurp   government    4391 

— to  poison 4400 

— to  produce  abortion 4401 

Automobile,  operation  without 
license    2132 

— using  wrong  number  plate 2133 

— violation  of  law  relative  to... 2146 

— forfeiture  of  machine   2146 

sale    2147 

— operating  for  hire  without  li- 
cense      2153 

— hired,    negligently   Injuring 4567 

BeKging  on  street 2804 

Bigamy    4538,  4639 

Birds,  killing,  destroying  nest, 
selling    plumage     3364 

— shooting    for   amusement 4666 

Board  of  health,  violation  of 
rules  of 1487,  1496 

Boat,  taking  without  permission 
of  owner   3563 

> — anchoring  small  boats  In  chan- 
nels of  Norfolk   harbor 3687 

Brand,    Imitating   or   altering. ..  .1437 

Bribes,    offering    or    giving 4496 

— accepting 4497 

— lobbying  with  General  Assem- 
bly     4499-4501 

— bribery  of  officer  to  prevent 
service  of  process 4602 

— bribery  of  commissioners,  audi- 
tors, jurors,  etc 4503 

Broker  receiving  deposits  when 
insolvent    4132 

Bucket  shops,  keeping,  etc.  .4715-4718 

Bucketing    4715-4718 

Buggery     4551 

Building  and  loan  associations, 
fines  Imposed   by    4156 

Bull,  permitting  to  run  at  large. 4744 

Burglary     4437 

— entering  building,  etc.,  with 
intent  to  commit  murder,  rape, 
robbery    4438 

with  intent  to  commit  other 

crime     4439 

— possession  of  tools  with  In- 
tent to  commit   4437 

Burning  or  destroying  dwelling- 
house,   jail,    asylum,    etc 4428 

— other  houses    4430,   4431,   4432 
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— lumber,  hay  stack,  etc 4431 

— bridge,   lock,   dam 4433 

— woods,  fence,  grass,  etc.. 4434,  4435 
— property  with   Intent   to  injure 

Insurer     4438 

Buying    or    receiving    house    fix- 
tures with  Intent  to  defraud.  .4449 
— pig    iron,    railroad   iron,    brass, 
metal  with  intent  to  defraud.  .4450 

Canal,  failing  to  pay  toll 4020 

— collector     failing     to     perform 

duty     4020 

— company,  liability  for  exces- 
sive toll   4021 

— obstructing  or  injuring 4468 

Cemeteries,    Durial   grounds,   etc., 

injuries    to     4S53 

— ^violation  of  ordinance  prohi- 
biting burials  In  certain  ceme- 
teries in  city  of  Richmond B7 

Certified  public  accountant,  vio- 
lation  of  laws   with  reference 

to   672 

Coal,  dealer  refusing  to  weigh  at 

buyer's    request    1476 

Cocaine,  selling  or  dispensing 1696 

— possession    of    with    intent    to 

sell     1697 

•—prescription  for,  unlawful  sign- 
ing  and    flllng    1698 

Coclt  lighting 4650 

Commission    merchants,    offences 

by    .1264 

Commissioners  of  labor,  refusal 
or  failure  to  answer  interro- 
gatories of 1802 

Common     law     offenses 4760 

Compounding  offenses    4513 

Condlmental  stock  and  poultry 
food    without    certificate,    sale 

of   1249 

Feeble  minded,  conspiracy  to 
commit    person    to    institution 

„  for 1084 

Conspiracy  to  incite  colored  per- 
sons against   white   persons. .  .4392 
— to    Incite    white    against    col- 
ored      4392 

— to  cause  wife  to  commit  adul- 

„  tery  4544 

Contagious  disease,  person  In- 
fected with,  going  to  prohibit- 
ed  public   place    1603 

— going  from   place   to   place  In 

State 1604 

— violating  quiirantlne  or  vacci- 
nation   regulations    I60& 

—physician   falling  to  report 1615 

Contempt     of    cBurt 4621-4524 

—proceeding  before  civil  justice. 3117 
Contract    with    State    institution, 

etc.,    by    prohibited    person 998 

Convicts,   Importing   Into  State.. 4709 

— offenses   by    5051,   6062 

—second  offense 6054 

Coupons  from  State  bond,  fraud- 
ulent  use  of    2607 

— tendering    twice     2610 

— oflllcer  receiving    261 1 

Creditor    failing    to    mark    Judg- 

ment    satlsBed    64(6 

Crop  pest  commissioners,  viola- 
tion of  rules  of   571 

—obstructing     '.  878 

Dairy  and  Food  Commissioner, 
obstructing  or  hindering, 

r>.™    *  ..  -  ^^*^'  12"'  1218,  1220 

cam  failure  of  owner  to  main- 
tain road  or  bridge  over 1986 

—obstructing  navigation  or  pas- 
sage   of   flsh    *^       4747 

Dangerous    weapon,    carrying"  to 

H^'',?.^'  religious  worship  or  on 
Bunaay    ^^^g 


Stt. 
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Dead    bodies,    removal   or   burial 

without    permit    IStl 

^-embalming  without  permission 

of  Justice    or   coroner I7JJ 

— violation    of    law    relating   to 

transportation    of    1'!! 

—trafficking   In    1731 

— failure    or   refusal    to   perform 

duty   relating  to    1*U 

Defacing,    injuring,    taking,  etc 

personal  and  real  property 44*' 

— monument  447$ 

— tree  marking  boundary 4471 

Dentistry,    practice    without   li- 
cense   1(41 

^-dental   corporation   or  associa- 
tion,  falling   to   display  8ign..l(S2 
1 failing  to  make  required  re- 
port      1652,   1«M 

Dogs,      bringing      Into     Capitol 

Square    41J,  4» 

— ordered    killed,    concealing — 155! 

— larceny  of  4445 

— malicious  trespass  on   4445 

— poisoning,    wounding,    etc 44»T 

— lighting    4550 

Drainage  district,  injuring  worlis 

of     I7«» 

Drinking  water,  pollution  of — 1784 

Drunkenness    45M 

Duel,    fighting   or   sending  chal- 
lenge      441> 

— accepting  or  bearing  challenge. 442» 
— leaving  State  to  evade  law.. 4411 
— posting  or   upbraiding  for  not 

fighting    441J 

— out  of  State  on  agreement  made 

within  44IJ 

accessories   4417 

Embalming,    practicing    without  _ 

license    172S 

— disposition  oP  flnes 17JJ 

— without    permission    of   Justice 

or   coroner    17!7 

Embezzlement   4451 

— by   officers  of  public   funds 4452 

Employment  agency,  violation  of 

law   relative   to    H»* 

Engines,   failure  to  provide  with 

spark   arresters    544 

Escape,   insane   patients  of  State 

Institutions,    aiding     1*4} 

— aiding    prisoner    In 45*4 

— officer    allowing    4506,  45M 

— prisoner    escaping    after   con- 
viction      45»8 

—  — before   conviction    45M 

by   setting   fire    to  Jall...-45»> 

— refusal    to    aid    officer   in   pre- 
venting     4511 

Bucaine.  selling  or  dispensing. -IM* 
— possession    of    with    intent   to     . 

sell    IM' 

— prescription  for,  unlawful  sign- 

Ing  and  flllng 1*" 

Exemption  laws,  assigning,  trans- 
ferring, etc.,  claim  against  la*-,,,. 

orer    with    intent    to   evade »55. 

Expectorating    in    public   place.. 155* 

Explosives,  transportation  of I'jJ 

Extortion     44t» 

— by  officer  4514 

False  pretenses,  obtaining  money 

or  other  property  by 445J 

— obtaining  signature  to  writing   „ 

by     7 445f 

— obtaining    registration   of  live   „ 

stock    by    44» 

Fee  bills,  fraudulent  Issue  of — 4515 
Feeble-minded,       conspiracy      to 
commit    person    to    institntion 

for    1M4 

— private   Institution   for  operat- 
ing   without    license 1'*' 
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"Feeding   stuffs"    laws,   violation 

of    1230,    1240,    1242 

Fences,     pullintr    down,     leaving 

Kates  open    4481 

Ferries,  competing  witti    2063 

Fertilizers,  false  labels  on.  1127.  1131 

— adulteration    1311 

— manufacturing:  or  seUing  with- 
out   certificate    1114 

— sale,    transportation,    delivery, 

unreKlstered    and    unbranded.  .llrS 
Fj^ts    between    men    and    anl> 

mals    4428 

— aiders  and  abettors 4427 

Fires,  settingr  on  State  reserva- 
tion       644 

— neKlisent    escape    of 645 

— failure  to  obey  order  given  by 

engineer  or  warden  at  Are 3133 

— flre    marshall,    failure    of    duty 

by    3188 

— owner    of   buildings   failing   to 

provide  flre  escapes   8141 

— property  owner,  failure  to  obey 
order    to    remedy    Inflammable 

condition     4190 

Forgery  of  public  record,  certifi- 
cate of  officer,  etc 44S4 

— utterin)?   4484 

— seal  ot  State,  court,  corpora- 
tion  448B 

keeping  Instrument  for.... 4485 

— bank   notes,   coin    4487 

uttering   4487 

—  -j-havlng  In   possession    4490 

^-of   other    writings 4489 

— making  or  having  la  posses- 
sion anything  designed  for 
forgrlng   any   writing 4488 

Fornication 4548 

Fowl  dying  from  disease,  failure 
to  bury  or  cremate 1654 

— poisoning,    wounding    4467 

— shooting   for   amusement 4  666 

Fraud,  selling  articles  falsely 
marked     1439 

Sale,  pledge,  etc.,  of  goods  of 
another  and  failure  to  pay  over 
proceeds    4453 

— failure  to  perform  promise  to 
deliver  crop  or  other  property 
in    return   for   advances 4454 

— fraudulently    selling,    etc.,    per- 
sonal property  subject  to  deed 
.of  trust,   etc 4465 

— failure  to  return  or  pay  for 
goods    delivered    on    approval. 4456 

— fraudulently  concealing  or  de- 
stroying  will    or   codicil 4458 

— fraudulent  sale  of  goods 
marked  "sterling"  or  "sterling 
silver"     4461 

—  ^-ot  goods  marked  "coin"  or 
"coin    silver"    4462 

of  goods  made  of  gold 4468 

— defrauding  hotel  or  boarding 
house   4464 

—  ' — removing   baggage    4464 

— fraudulent      sale      of      stocks, 

bonds,   town  lots,   etc 4465 

Fraudulent  entry  by  officer  or 
clerk    of    bank    or   Joint    stock 

comnany    4467 

Gambling,  keeping  gaming  table, 

etc 4676 

— permitting  on  premises 4677 

— aiding,  resisting  or  hinder- 
ing arrest   or  seizure    4678 

— batting  or  playing  at. 

4679,   4681.   4686 

— In   public   place 4679,  4681 

what  Is  public  place 4680 

— book  making,  pool  selling, 
etc 4682 


Seo. 
FINES  AND  PENALTIES — Cob. 

• —  —on  race  outside  of  State... 4683 
— keeping  or  exhibiting  slot  ma- 
chine     4685 

— betting   or   wagering 4686 

— conductrng  or  being  Interested 

in  game  played  for  money 4687 

Gaming,  keeper  of  ordinary,  per- 
mitting at  4688 

— letting    outhouse,    etc,    for.... 4690 
— winning  at  by  cheat  or  fraud.. 4691 

: — betting    on    election 4692 

— conducting  lottery  or  raffle, 

4698,  4694 
Gensing,  digging  out  of  season.. 4710 
Grand     Jury,     officer     failing     to 

summon    and    return 4868 

— Juror  failing  to  attend 4862 

Harbor    laws,    violation    of 8690 

Heroin,  sale  of 1696 

— furnishing    to    habitual    user.. 1696 
Hiring   horse,    mule,    automobile, 

etc..  negligently  Injuring 4567 

— re-hiring     4667 

\ — with  intent  to  cheat 4667 

Horse   races,   entering  horse  dis- 
guised   or    under    false    name.. 4684 
Hotel,    obstructing    Inspector. ..  .1698 
— failing  to  pay  fee  for  inspec- 
tion      1698 

— failing'  to  disinfect  rooms 1694 

— falling  to  post  warning  and  di- 
rections as  to  use  of  gas 1607 

— defrauding,    etc 4464 

House  of  ill  fame,  keeping 4548 

House    of    prostitution,    violation 

of    injunction     against 1624 

Husband    or    parent    failing    to 

support  wife  or  child    1936 

Insane  persons,  mistreatment  of.  1062 

— aiding  in  escape  of    1068 

—disorderly    conduct    on    hospi- 
tal grounds 1064 

— giving   ardent    spirits    or    nar- 
cotics   to 1065 

Jack,  permitting  to  run  at  large. 4744 
Jail   prisoner  escaping  from  con- 
vict road  force    2079 

— improperly  communicating 

with      2868 

Junk  dealer  failing  to  keep  book. 4711 

— failing   to   report   to  potloe 4711 

—changing       form       of       article 

bought    4711 

Juror,    corruptly    summoning    to 

act   partially    4619 

— procuring  to  be  summoned 4620 

— fraud    In    drawing 4626 

— for     disobedience     of     procetlb, 

how    Imposed     4985 

— non-attendanco    6997 

—  — inquest  of  eschentor   496 

Inquest  out  of  court 4984 

—  — grand    Jury    4862 

Jury,   person   summoned   on   fail- 
ing  to  attend    4896 

Kidnapping    with    Intent    to    ex- 
tort   money    4407 

> — with    Intent   to    sell  as  slave.. 4408 

— inmate    of   State   hospital 4412 

Larceny   of  oysters 3233,    8237 

— grand    4440 

— petit    4440 

— of  animals    4440 

— sand    from    banks    of    Potomac 

river    4441 

— of    bank-notes,    checks,    books 

of  account   4442,  4443 

— possession    of    tools    with    In- 
tent   to   commit    4437 

— of      things     affixed      to      free- 
hold      4444 

— of   dogs    4445 

— of  goods  levied  on 4447 

* — receiving  stolen  goods 4448 
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— embezzlement    4461 

— sale,  pledge  of  goods  of 
anotner  and  failure  to  pay 
over  proceeds   44S3 

— failure  to  perform  promise  to 
deliver  crop  or  other  property 
In  return  for  advances 4454 

— fraudulent  sale,  removal,  etc, 
of  mortgaged   chattels    445S 

— failure  to  pay  for  or  return 
goods  delivered   on   approval.  .4456 

— obtaining  money  or  other  prop- 
erty by  false  pretenses 446J 

Law,  practicing  without  license. 3422 

lAunidry,  violation  of  regulation .  1545 
tlons    1645 

Lewd  and  lascivious  cohabita- 
tion    4646 

Live  stock,  giving  falsa  pedi- 
gree of  44(0 

— obtaining  registration  of  by 
false    pretenses 4480 

— poisoning,   wounding    4467 

Lobbying  with  General  Assem- 
bly      449» 

— employing  persons  to  lobby. . .  .4500 

—  — exceptions    4601 

Lynnhaven   River,   polluting 3290 

Malicious  trespass,  dog  as  sub- 
ject of    4446 

Manslaughter,  voluntary,  punish- 
ment     4396 

— Involuntary,    punishment    4397 

Maternity  hospital,   violations  of 

law  by   1930 

Medicine,  violation  of  laws  rela- 
tive to  practice  of   1623 

MlUfeed,  brai,  etc.,  sale  of  adul- 
terated      1196 

Miller,    Imoroper    grinding,    etc.. 3694 
Minors,     employment     in     mines, 

false    atBdavIt     1871 

— furnishing    tobacco,    cigarettes, 

Pfotols,     etc.,     to 4695 

— toy  fire-arms  using  explosives. 4697 

— student,  giving  credit  to 4707 

Misocerenatlon    4546 

— performing  marriage  cere- 
mony      4547 

Misdemeanor,      when     no     other 

punishment    prescribed 4782 

Morphine,    sale    of    1696 

— furnishing  to  habitual  user.... 1696 

Murder,  first  degree    4394 

■ — second    degree     4395 

— killing  in  duel  out  of  State  on 
agreement    made    within 4416 

—  ^-accessories     4417 

Name,   unauthorized  use  of 1463 

— unauthorized  use  of  for  adver- 
tising   purposes     6782 

— unlawfully  changing  or  assum- 
ing another    6983 

Non-resident,    catching  oysters.  .3264 
■     — holding    stock    in    corporation 

engaged   in   fish  business 3264 

Non-support  of  wife  by  husband.  1936 

— of   child    by   parent    ...1936 

Notes  to  circulate  as  money,  is- 
suance     4698 

— passing  or  receiving  In  pay- 
ment    4699 

— of  bank  for  less  than  five  dol- 
lars, bringing  Into  State,  pass- 
ing, receiving   4700 

— for  less  than  Ave  dollars.  Issu- 
Ine   for    circulation    4701 

Nursing,  violations  of  law  re- 
lating to   1710 

— false  representation  In  apply- 
ing  for  license 171J 

Nursery  stock,  violation  of  rules 
of    crop    pest    commissioners..   871 

> — transportation    of    uncertified.   874 
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— selling  or  giving  away  without 
having   certificate  of   registra- 

tlon   ; ••  «M 

— failure  to  treat  cedar  trees  for 

rust  ...Ml 

— obstructing  crop  pest  commis- 

"sloners  ;  •  •  "» 

— delivering  or  giving  away  unin- 
spected   • .  •  '2 

— obstructing  State  Entomologist  »H 
•     — refusal    to    obey    orchard    to- 

.  spector  "l 

— shipping  or  selling  peach  trees 

Infected   with   yellows "» 

Oleomargarine,   unlawfully  keep- 
ing,   selling    or    using    •■••••liJ'J 
— sale  of  unbranded  or  unlabeled.  12H 

Opium,  sale  of    }{»• 

—furnishing    to    habitual   user.  .IMS 
— use  of  in  manufacture  of  cigar- 
ettes  ■••"'♦ 

Optometry,  violation  of  law  ''i",,,. 
reference  to  prartice  of.l»l».  JM' 

Pandering     •  •  •'•" 

1 — receiving  money  for  placing  fe- 
male    In     house    of     prostitu- 

tloh    "" 

— detaining  In  for  debt   ...45U 

Peace,  failure  to  assist  Justice 
or  other  officer  In  preservation 

of   45".  }5« 

Pension,  purchase  of {•»• 

— falsely    certifying   fact »;! 

Perjury    **'* 

— subornation  of  perjury... ••••■*♦" 
— false     swearing    before    Stat* 

Accountant  :•-?!! 

— false  affidavit  by  dealer  in  tood.lln 
— false   oath    tff    person   license* 

to   practice   medicine •"" 

— false   affidavit,   employment  <« 

minors  or  females  In  mines.... iwi 
— false  statement  to  collector  of 

canal   tolls <«• 

— false  affidavit  by  fire  insurancs 

company,  fixing  pay  of  agents.«JH 
Petit  larceny,  second  and  subse- 
quent   convictions    *'** 

Petit   treason    punished  as  n""-,,,, 

der •••<"1 

Pharmacy,  violation  of  law  rela- 
tive to   practice  of 1«5'.  »»' 

Physician,  falling  to  report  «"-,,,, 

taglous   disease    ....1M» 

Physicians  and  surgeons;  di^Won 

of  fees   ..iw* 

Picture,  unauthorized  use  for  an- 

vertislng   purposes    •'•' 

Pigeons,     homing     or    Antwerp, 

killing,  entrapping,  etc JJ" 

— shooting  for  amusement *|n 

renting  premises  for  '*•• 

Possession  of  tools  with  Intent  to 
commit  burglary,  larceny,  rob- 
bery     '**' 

Principal    In    second    degree.... J'JJ 

Prize    fighting    **'* 

Probation     officer.      Interference 

with ""  ■ 

Process,  falling   to  assist  »"'*•',„, 

serving   ••'•" 

Profane  cursing  or  swearing  i"    , 

public  <|2 

— over  telephone    ...•»•' 

Public  building,  violation  of  la* 

as  to  extca.  etc.   *}!: 

Public  nuisance   '*" 

Public  property,  wilful  or  ina- 
llclous  Injury  to  SUte  Capit<>l..„ 

or  other  public  building *^, 

— to  property  In  Capitol  Square.**" 
— to  fences,  trees,  etc..  In  Capitol 
Square   or   public   grounds.... «•• 
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QuArantine  of  live  stock,  com- 
mon carrier  violating  regula- 
tions     912 

— regulations,  violation  of.  1605,   1536 
— master  of  vessel  or  passenger 

refusing    to    answer    inquiries.  1&37 
— ^master    falling    to    deliver    bill 

of   health,   log   book,    etc 1638 

— person  under,  travelling  in  the 

State    1540 

Rape   4414 

Rappahannock      Creek,      placing 

weir  or  hedge  in ,. 4750 

Receiving  stolen  goods   4448 

Records,     of     marriages,     births. 

deaths,  false  entries  In 4491 

— giving  false   information   for.. 4492 
—public  officer  making  false  en- 
try  In   or   destroying 4&1<>,   4617 

— theft  or  destruction  of  by  per- 
son other  than  officers 4618 

R'emoval   of   goods   levied   on 4447 

Residing  in  prohibited  district  in 

city  or  town   8060 

Revenue    laws,    violation    of.... 2393 

RJot     45S2 

— Judge  or  Justice  falling  to  sup- 
press   4629 

Robbery 4406 

— possession  of  tools  with  intent 

to    commit    4437 

Robins,  killing,  destroying  eggs. 

etc 3360 

Rockingham  county,  land  owners 
in  falling  to  keep  streams  free 

from   obstruction    4763 

Sanitary  regulations,  imposed  by 
cities  and  towns  for  violations 

of    3064 

Seal,  unauthorized  use  of 1463 

Seduction    4410 

Sepulture,  violation  of 4562 

Shooting,  stabbing,  cutting  or 
wounding  with  Intent   to   kill, 

malm.  etc.    4402 

— in  attempt  to  co«imit  felony.. 4403 

Shooting  in  public  place 4404 

Sidewalks  or  shade  trees  in  un- 
incorporated towns.  Injury  to  or 

destruction  of   4782 

Sidewalks  in  unincorporated 
town,  riding  or  driving  vehicl* 

on 4733 

Slaughter  house,  sausage  factory. 

etc.,   operating   unlicensed    ....1222 
Smallpox,    Improper    inoculation.  1632 

— bringing   Into   State    1632 

— abandonment  on  shpre  of  per- 
son   with     4399 

Soft  drinks,  selling  without  li- 
cense,   etc 4666 

' — using   ardent    spirits    in    4666 

Sora,  unlawful  hunting. 3369 

Stallion,    permitting    to    run    at 

large    4744 

State  hospital,  kidnapping  pa- 
tient   of    4412 

State  Institution,  failure  to  fur- 
nish   copies    of    publication    to 

State   Library    866 

^-contract    with,    by    prohibited 

person    998 

State  Library,  defacing  or  injur- 
ing- books   of    JI67 

— removing     book     or     property 

from    367 

— tailing  to  return  books   to....  867 
State     reservation,     violation     of 

regulations    governing    643 

Steamboat,  officer,  falling  to  sep- 
arate white  and  colored  pas- 
sengers  4023 

— passenger  failing  to  occupy 
place  assigned    4024 
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disorderly  conduct 4024 

— separate     accommodations      at 
wharves,   falling   to  provide..  .4026 

Subornation  of  perjury    4495 

Sunday,   working  or  transacting 

business   on 4670 

— persons  excepted   4671 

— transportation    by   railroad. ..  .4674 

— by  nteamboat  company 4676 

Telephone,    use    of    profane    Ian*- 

guage  over 4669 

Theatres,   violation  of  law  as  to 

exits,   etc.,   of    3143 

Threat      of      bodily      Injury      in 

writing    4637 

Towel,  furnishing  for  use  In  pub- 
lic  place    1517 

Trade-mark,     timber,     unauthor- 
ized  use  of   1450 

— counterfeiting,     selling     goods 

with    false,   etc.  1456 

— fraudulent     representation      in 

securing  registry  of  1469 

— displaying  without  authority.  .1461 

Treason     ; 4389 

— misprision     of 4390 

Truck  barrel,   use  or  sale  of  be- 
low standard   1478 

Tuberculosis  suspect  In  State  in- 
stitution,   failure    of   officer   to 

report    1546 

— failure  to  segregate   1647 

— failure      to      disinfect      apart- 
ment      1648 

— letting     apartment     previously 

occupied   by   patient    1549 

Underwriter's     agency,     violation 

of  law  by   4314 

United    States,    injury    to    signal, 

monument,  etc.,  used  by 26 

Unlawful   assembly    4532 

— Judge  or  Justice  falling  to  sup- 
press      ' 4529 

Vagrancy    2809 

Veterinary      medicine      or      sur- 
gery, illegal   practice  of 1279 

Vital  statistics,  certiflcates.   fail- 
ure  to   make    1581 

—false    1681 

— altering    1681 

— violations  of   laws   with   refer- 
ence  to    1681 

— records,  false  entries  in   4491 

giving      false      Information 

for 4492 

Warehouse,    depositing    another's 
goods  in  or  negotiating  receipt 

for  mortgaged   goods   1344 

Warehouseman      issuing      receipt 
containing   false  statement. 

1340,  1342 
— delivering    goods    without    ob- 
taining receipt    1343 

— Issue  of   receipt   for  goods  not 

received    1339 

— issue    of   duplicate    receipt   not 

so  marked    1341 

Warrants,    discounting    684 

Water   courses,    pollution   of 1782 

Water      supply      of      cities      and 

towns,    pollution    of    1783 

Water    works,    failure    to    obtain 

permit    to  supply    water 1793 

— disobeying   orders  of   board   of 

health     1793 

Weapons,    carrying    concealed. .  .4634 
— black-jack,    knucks,    etc.,    sell- 
ing,  furnishing,  etc 4635 

Weights     and     measures,     sealer 
failing    to    have    weights    and 

measures   proved    1476 

— superintendent-  or  sealer,    neg- 
lect of  duty   1482 

— use  of,  not  sealed  1483 
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Wharves,    buUdlnK    without    au- 
thority of  harbor  commlsslon- 

•r«    3*J» 

— failure  to  repair •  -  .3676 

—failure  to  provide  accommoda- 
tions  for   passengers  at <02« 

—failure  to  provide  separate  ac- 
commodations   for    white    and 

dolored   persons    «»26 

Witnesses  in  contested  elections, 

261,  264 
—falling  to   attend   before   Gen- 
eral Assembly SOS 

before   city    council   or   Are 

or  police  commissioners 298E 

before  Justice   6021 

before       commissioner       In 

chancery    - 6181 

— refusing  to  testify  In  prosecu- 
tion for  bribery  4498 

for   gaming  •v 4780 

— for     disobedience     of     process, 

how  Imposed   4986 

Witness,  refusing   to    obey   sum- 
mons     • 6220 

ProeecdlBara  for  Recovery 
Water   works,   disobeying  orders 

of  board   of  health,   &c 4793 

Fines,  time  prisoner  may  be  held 
to  work   on  road   or  In  quarry 

for     2094 

— In  chain  gang ,209S 

— rate  at  which  prisoner  required 

to  work  out  line  and  costs ....  2095 
For   refusal   to   testify   In   inves- 
tigation    of     merchant's     pur- 
chases      2366 

How  recovered   2543 

— In  what  courts   2544 

— jurisdiction  of  circuit  court... 5890 

— jurisdiction  of  justice   6015 

Jury,    when    Impaneled    2646 

Judgment    2546 

Receipts    for    2546 

Share  or  Informer   2547 

Justice,   failure  to  give  receipt.  .2546 

' — failure    to   account    2546 

Clerk,   failure   to  give  receipt. .  .2546 

— failure  to  account   2646 

Fines   imposed   by  mayor 2649 

—execution     .  .2549 

Fines   certified   to   clerk    2550 

— by   clerk   to  court 2551 

— entry  in   books    2562 

-fieri  facias   2562,  4953 

Commonwealth's    attorney,    duty 

of    2554 

Constable,  when  not  to  receive.  .2655 
Collected  by  justice,  payment  to 

clerk    2566 

Commitment  to  jail  for 2649,  2569 

When     defendant     may     pay     to 

clerk     2662 

Ust  of  returned  by  clerk  to  Aud- 
itor     2663.    2664 

— statement  with  2565 

— fee    for    2666 

— penalty  for  failure   ..-. 2667 

Execution   for 2549,   2569,   4963 

— to  whom  directed    2561 

—duty    of    Commonwealth's    at- 
torney     2568 

— to  conform  to  chapter  101 2676 

Capias   pro   fine,   when   Issued, 

2569,  2660 

— to  whom  directed    2561 

Payment   to   clerk    by   sheriff   or 

other  officer  collecting   2668 

— penalty   for   default    2568 

Remission  of    2569-2574 

— when  not  remitted    2669 

— certificate  for 2669,   2672,   2574 

— entry  on  judgment  docket 2574 
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Violations  of  oyster  laws,  pay- 
ment   to    officers J!«< 

For  violation  of  game  laws,  col- 
lection of  against  corporation 
by   execution    '3** 

For  violation  of  laws  relating  to 
hunting,  fishing  and  taking 
oysters,    proceedings   3Stl-3J" 

Limitation  of  prosecution  for. ..4JM 

Commencement  of  sentences  In 
case,  of  two  or  more  convic- 
tions      "M 

Conflnement  for  failure  lo  pay..4»«» 

—limitation  of  "♦'•<!»' 

—hiring  out    M5».  <»] 

obligation  of  hirer  «51 

— release     "" 

LlabUlty  of  Particular  onccrti  CIciki. 
EmiiIoTeea>  Ae- 

Officer  falling  to  take  oath  or 
give  required  bond  •  "» 

— failure  to  produce  books  ano 
vouchers  for   Inspection  »»» 

— falling  to  keep  register  of 
State   property    '» 

— violation  •  of  laws  with  refer- 
ence to  Insane,  Insane  hospl- 
tals,  etc .IHt 

collecting  taxes,  failing  to  le-    „ 
liver  dated  tax  ticket »«» 

— falling  to  perform  duties  as  to 
sale   of   delinquent  lands »» 

— fines,  collecting,  failing  to  give.,,, 
receipt    ••  •  •"" 

^misuse  or  misappropria- 
tion     "'{ 

failure  to  account  for JfW 

failure  to  pay  to  clerk — .!»»» 

— receiving     other    than    United 
States  currency   for  taxes  »""„„ 
debts  due  State   S*" 

— buying  or  selling  coupons  from 
State   bonds    »«• 

— falling  to  keep  account  of 
coupons  received   *••» 

— failing   to   perform  duty,  «!««■„., 
tlon  for  forming  new  county.  .X»i» 

— failing  to  make  return  on 
process    »8I5,  :|J{ 

false  return   *»" 

— falling     to     give     receipt    '*'   „ 
taxes,   fines,  fees    ''" 

■^failing'  to  perform  duty  in  en-     , 
forcing  oyster  laws   .: '"' 

— game  laws,  falling  to  perform 
duty    »'« 

— violating    law    relating   to  fee   „ 
bills    "« 

— falling  to  perform  duty  as  to 
moneys  of  State  Corporation 
Commission    »'♦' 

— insurance,  failing  to  Perform 
duty   under  law   relating  to...41'- 

— allowing  prisoner  to  escape. 

4505.  4»' 

— refusal   to  execute  process  for  „. 
criminal    «  ' 

— extortion   by    «U 

— ^jurors,  corruptly  summoning  lo   ., 
act   partially    <»" 

— interested  In  contract  with  In- 
stltution.   State.    Ac <''• 

— coroner's  Inquest,  failing  to  ex- 
ecute and  return  process Wj 

— failing  to  summon  gnmd  jury.4W. 

— falling  to  return  recognisance 
or  taking  insufficient  bail "'' 

— failure  of  duty  relating  to 
juries »"' 

Auditor  falling  to  report  delin- 
quent  treasurer   J"' 

Ballastmaster,  refusing  to  serre 
as    '»»• 
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— for  failure  of  duty   8«68 

Board  of  poor  commissioners, 
failure  to  perform  duty 1904 

Clerl?,  board  of  supervisors,  fall- 
ing to  certify  treasurer's  re- 
port  to   grand   Jury    2780 

Commissioner,  failing  to  report 
on  treasurer's  bond   27711 

Commissioner  of  accounts  failing 
to  keep  record  of  fiduciaries. .  .6401 

Commonwealih's  attorney,  fail- 
ure of  duty  In  proceeding  for 
rendering  false    tax   Hat 232S 

Constable,  failure  to  kill  dog  on 
which   tax  not  paid    2317 

— failure  to  serve  or  return  no- 
tice     «041 

Coroner  falling  to  perform  duty. 4816 

Escheator,  failure  to  report  and 
acnount  for  sales  of  escheated 
land    611 

Fiduciary  falling  to  file  Inven- 
tory     6408 

— falling    to   exhibit   account 6408 

— refusing  Information  to  ex- 
aminer of  records   2221 

General  receiver,  failure  of 
duty     6287 

Harbormaster,  falling  to  perform 
duty    86»1 

Inspectors,  dealing  in  commodi- 
ties     1437 

— reviewer  of  decision  of,  refusal 
to  act  1431 

— false  marking  or  branding  by.  1441 

Jailor,   failure  to  perform  duty.. 2864 

Judge,  failing  to  suppress  riot  or 
unlawful   assembly    4629 

Justice,  failure  to  certify  fines 
and   costs   Imposed   by  him 2660 

— failure  to  pay  to  clerk  fines 
collected    2668 

— failing  to  suppress  riot  or  un- 
lawful  assembly    4629 

Notary  omitting  recitals  from 
certificates    6210 

Register  of  the  LAnd  OITlce  fail- 
ing to  account  to  Auditor 2608 

Secretary  of  the  Commonwealth 
falling  to  report  and  account 
for   taxes    2404 

Sergeant,  improperly  acting  as 
attorney  at  law   3428 

— failing  to  serve  or  return  no- 
tice     6041 

• — failing  to  get  process  from 
clerk's  office    6060 

Special  commissioner  acting 
without  giving  bond    6271 

— failure  to  account  for  money.. 6273 

State  Treasurer,  illegally  dispos- 
ing oT  bonds  of  insurance  com- 
pany     4218 

Superintendent  of  Public  Print- 
ing, being  interested  in  State 
contracts    880 

Supervisors  failing  to  publish 
statement    2768 

Trustee,  failing  to  make  state- 
ment of  disbursements    6408 

CLERK  OP  THE  COURT 

Failure  of  duty  with  respect  to 
list   of  paid   poll   taxes 113 

Failure  to  make  or  certify  ab- 
stract of  votes ' 1 8S 

Falling  to  maktf  and  deliver  cer- 
tificate of  election   186 

Failing  to  file  bond   279 

Failure  of  duty  with  respect  to 
school   census    653 

Failing  to  furnish  assessor  with 
list  of  conveyances,  grants, 
and  land  book    2242 
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Failing  to  furnish  list  of  convey- 
ances, decrees  and  wills  to 
Auditor  and  commissioner   .,..2276 

Failure  to  comply  with  law  as  to 
taxes  and  other  money  belong- 
ing to  State  collected  by  him.. 2406 

Failing  to  report  fines  to  Audi- 
tor     2667 

Failing  to  transmit  copies  of 
bonds  of  officers   to  Auditor.  .2700 

Failing  to  report  prosecutions 
under  game   laws    3342 

Failure  to  record  bond  of  clerk 
of  Supreme  Court   8384 

Falling  to  record,  index,  etc.,  pa* 
pers,  certificates,  plats 8392 

Falling   to   verify   records 8401 

Failure  to  note  release  of  deed 
of  trust,   &c 3403 

Issuing  duplicate  certificate  of 
allowance  without  order  of 
court     3404 

Failing  to  report  to  legislature. 3406 

Failure  to  furnish  list  of  officers 
to  Secretary  of  Common- 
wealth      3407 

ImpropeHy  acting  as  attorney  at 
law    8426 

Failure  to  record  charter  of  cor- 
porations, return,  etc 8861 

Failure  of  duty  relating  to  char-' 
ter  of  non-stock   corporation ..  3874 

Failing  to  certify  dissolution  ot 
non-stock  corporation   3880 

Issuing  marriage  license  con- 
trary  to  law   4641 

Failing  to  furnish  copy  of  Judg- 
ment of  conviction  to  Superin- 
tendent  of   Penitentiary 4948 

Marriage,  failure  to  perform 
duty    as    to 6074,  6094 

Failing  to  certify  revocation  of 
authority  of  fiduciary   6401 

False  certificate  to  special  com- 
missioner      6271 

Falling  to  give  notice  of  appoint- 
ment of  person  to  receive  pro- 
ceeds of  sale   6272 

COMMISSIONER   OF   THE  RETVENUE 

Improperly  issuing  certificate  to 
dentist     1648 

Failure  to  deliver  books  of 
predecessor  to 2266 

Failing  to  exhibit  land  book  and 
correct  entries   2273 

Falling  to  note  changes  In  land 
book     2281 

Failure  to  enter  and  assess  land 
grants     2282 

Failure  to  assess  buildings,  ma- 
chinery, fixtures   2298 

Failing  to  administer  oath 2306 

Failure  to  Ust  dogs 2316 

Failing  to  list  and  assess  his  own 
property     2327 

Failure  to  keep  and  make  copies 
of  books    2341 

— failure  to  deliver  copy  to  Audi- 
tor     2842 

Failing  to  report  licenses  issued. 2374 
COUNTY    SURVEYOR 

Failure  to  deliver  copy  of  plat 
and  certificate  to  clerk   443 

Failure  to  amend  defective  plat 
of  land  grant  'survey 466 

Failure    to   perform   duty 466 

Falling  to  make  proper  survey.. 2841 

Failure  to  promptly  execute  sur- 
vey      2842 

Failure  to  deliver  books  to 
clerk     2844 

Failure  to  produce  books  for  ex- 
amination     2846 


Digitized  by 


Google 


(230) 


INDKZ 


Sec. 
FINES   AND  PRNALTIBS— Cob. 

B«>n)ovinK  packlngr  from  journal 
box 447J 

Shooting,  throwing  stones  or 
missiles  at  trains   4473 

Destroying  fences  or  cattle 
stops    4476 

Electric  railway,  falling  to  use 
vestibuled   fronts   on  cars    ....3977 

— falling  to  separate  wliite  and 
colored    passengers    3978 

—conductor,  failing  to  assign 
seats  to  white  and  colored 
pas.^engers    398tl 

—passenger  falling  to  take  seat 
assigned     3983 

— operating  excursion  when  pro- 
hibited      4010 

TRANSPORTATION  COMPANIES 

Transporting  at  leas  than  regu- 
lar rates   391S,  3918 

IXscrlmination   by    3914 

Person  falsely  obtaining  trans- 
portation at  less  than  regular 
rate     8913 

Failure  to  issue  freight  receipt.  .3916 

Failure  to  deliver  freight    3916 

Failure  u  obey  trackage  rules 
and    regulations    3921 

Transportation    of   explosives. ..  .3923 

State  Corporation  Commission, 
(ailing  to  furnish  reports  to.  .3924 

— obstructing  or  hindering    3924 

— failing  to  obey  rules  and  regu- 
lations of    3926 

— failing  to  make  repairs,  addi- 
tions,   etc.,    ordered   by 3932 

Failure  to  pay  claim  for  loss  or 

injury   to  goods    3928 

ITader   Ljiwa    RelatlBK   to    Drum 

Sale  of  adulterated  or  mis- 
branded  drugs    1657,   1669 

Violation  of  laws  relative  to 
drugs    1692 

Opium,  morphine,  heroin,  &c., 
sale    of    1696 

— furnishing  to   habitual   user... 1695 

Placing  samples  of  drugs  on  pri- 
vate property  1701 

Adulteration  of  drugs   1702 

Hader  Ijiwb  RelatlBK  to  BdneatloB 

Division  superintendent  of 
schools,  neglect  of  duty   617 

School  ofCicer  or  teacher  having 
Interest  In  school  contract....   683 

f^'ailure  of  school  officer  to  de- 
liver records   to  successor 686 

Malfeasance  or  neglect  by  school 
officer,  trustee  or  teacher.  .686,  687 

District  superintendent,  trustees, 
clerks  of  school  boards,  falling 
to  make,  post,  publish  annual 
report  of  school   boards 761 

I'nder   Lana   RclatlBc  to  Blectioaa 

Registrar,   refusing   to  serve  as.     86 

— failing  to  deliver  books  to 
Judges  of  election   104 

Electoral  board  falling  to  ap- 
point Judges  of  election,  clerks  148 

Ballots,  violation  of  law  with  re- 
spect  to    166 

— officer    of    eleotion    tampering    . 
with    169 

— carrying    away    or   copying 163 

— giving  away,  selling  or  coun- 
terfeiting       167 

Violation  of  duty  by  ofTicer  of 
election     169 

Assisting  or  advising  voter..  168,  166 

Crowds  congregating  at  polling 
Places    167 

Violations  not  otherwise  pro- 
vided  for    .'...!.    169 

Special  messenger  to  obtain  poll 
books  and   ballots    180 


8«e. 
PINBS   AND   PB!NAI.TIKS— Cm. 

— in  primary  election  J« 

Intimidation  of  voter  IM 

Intimidation  of  election  officer..  1» 
Fraud  with  respect  to  voting  l>7 

absent   voter    H* 

Fraudulently    signing    name    of 

qualified   voter    M 

Publication  advocating  election 
or  defeat  of   candidate  at  pri- 

mary  election   "1 

Candidate  at  primary  election 
failing  to  file  statement  of  ex- 

pendltures    *" 

— exceeding  limit  of  expenses...  m 
— Improper  expenditures  by HI 

—  —by  another  In  behalf  of....  tit 
' — failing  to  file  statement  of  ei- 

pendltures    "• 

Influencing    vote     by    soliciting, 

money,    etc    at    primary  el«c- 

tlon    .J •  tti 

Violation  of  duty  by  secretary  of 

board      of      commissioners    of 

-  election  at  primary    SH 

Stealing,    mutilating,   etc,  ballot 

box    or    poll    book    or   making 

fraudulent  entry «• 

Failure     to     obey     summons    of 

school  trustee  electoral  board.  O: 

Betting  on  elections  4(" 

Judges,  clerk,  &c.,  failing  to  at- 

tend    *'tt 

Officers,  neglect  of  duty  or  cor- 
rupt conduct   4't! 

Voting  Illegally    «Jf 

— aidlrig  or  advising   47" 

— in  district  in  which  voter  does 

not  reside  or  is  not  registered. 4"!S 
— more   than  once  at  same  elec- 

tlon    «W 

— with  unlawful  Intent  47!( 

— attempting  to  Influence  47» 

— attempting  to  deter   "» 

— furnishing  false  ballot   "<> 

— fraudulently  changing  ballot.. <iU 
— fraudulently   putting   ballet  in    ,, 

box 47« 

— by  non-resident  «» 

Giving    or    receiving    bribe    for 

vote    I'ST 

Altering,    destroying,   &c,   books 

of   registration    4'<' 

VBder   Law*   RelatiB*  to  Bsi»toj<n 

aad  E^BsploTcea 
Violation  of  law  relative  to  em- 

ployment  agency   1»" 

Mercantile  establishment,  fallnr* 

to    provide    aeats    for    female 

employees    IWi 

Female   employees,    law   relating 

to  hours  of  labor  of.  vioIatlon.UN 
Preventing  discharged   employee 

from  obtaining  employment... ini 

Employees,  violations  of  law  re- 
lating to  time  and  manner  of 
payment  of    HJ* 

•-Hsaie  of  goods  to  by  employer.lll* 

— failing  to  furnish  dust  shield 
to    IKl 

— failure  to  provide  sanitary  f»-..„ 
cllitles  for   1»M 

Factories,  workshops,  failure  to 
provide  safety  appliances l"- 

Foundries,     failure     to    provide  .„ 
ventilation    1{» 

— toilets,   washrooms   1"' 

Mine    employees,    failure   to   !»•     , 
struct  or  warn   H" 

— failure  to  provide  required  con- 
dltions  of  labor  for  ...' 1»« 

— violation  of  law  relating  to 
protection  from  gas 1884,  IW 

— ^violation  of  law  relating  to 
safety  lamps  !••• 
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8«a 
riNBS   AND   PEXAITIBS— Cob. 

— employment    of    minors    or    le- 

malea  in.  false  affidavit   1871 

— doing:   prohibited   acts    l»7« 

VB«cr  iJiw.  Reiatlns  to  KI»h  •■«  Ftafc- 
IbK,  G«i»e,  Oyrters,  E!t«. 
Scallops,   violation   of   law   as   to 

taking.    &c.    .v.;!; 

Terrapins,  cltlien  Interested  with 

non-resident   In   catching    8263 

—non-resident   catching    8254 

— taking  out  of  season   .Si9i 

i — diamond-back,    taking    out    of 

season  or  undersized   32»6 

CLAMS 
Staking     In     natural     clamming 

ground    .•■;•■  ■*^''^ 

Inspector  assigning  natural  clam 

bed    •  •»2S4 

Taking  with  rakes  or  scrapes  In 
Accomac       and       Northampton 

counties    ???? 

Taking   with  drag-box    3245 

Catching  on  Sunday  8251 

— In   night   time    3251 

Citizen  Interested  with  non-resi- 
dent In   catching    3253 

Non-resident   catching    3254 

Falsely     designating     as     Lynn- 
haven    8291 

Violation     of     law     relative     to 

taking.   Ac 3294 

CRABS 
Staking      In      natural      crabbing 

ground     •  .3232 

Taking  with  rakes  or  scrapes  In 
Accomac      and      Northampton 

counties    3288 

Catching  on  Sunday  3261 

— in  night   time    3261 

Citlsen   Interested   with  non-resi- 
dent  In   catching 3268 

Non-resident  catching   8264 

Violation     of     law     relating     to 
taking    3292 

FISH  AND  FISHINO 
Inspector  violating  duty  relating 

to  issuing  licenses  to  flsh,  etc.. 8169 
Obstructing    fisheries    In    Chesa- 
peake, Lynnhaven,  WiUoughby 

bays    3191 

Fish-ways    In    dams,    failure    to 

construct  and   maintain    3198 

Obstructing    passage    of    flsh    by 

seines  or  nets  8198 

Erecting    flsh    dams    In    certain 

rivers     3199 

Obstruction   of  flsh   by   dam 474T 

Obstructing    passage    of    flsh    In 

Sycamore  Hill   creek    4749 

Taking  food  flsh  for  manufacture 

Into   guano   or  oil    8176 

Manufacture    of    flsh    Into    oil   or 
fertilizer,    or    taking    therefor, 

violation    of   law    as   to 3190 

— non-resident  catching  for    31S4 

Violations  of  laws  as  to  flshlng..3176 
— as  to  Accomac  and  Northamp- 
ton   counties    3181 

— applicable  to  Potomac  river. 

3303.   3306 
Unlawful  Ashing  without  license. 3169 

npn-resldent     8210 

— In  spawning  locality 3180 

— within    regularly    hauled    flsh- 

ing  landing    3182 

— for   menhaden   out  of   season.. 31S3 

— using   Improper   net   for 3183 

— use    of    explosives,    injury    to 

flsh-boxes  or  eggs 3196 

— with     seines     in  'Holston    and 

New  rivers   3200 

— ^Powell's  river  8201 


'Sec. 
FINES    AND    PENALTIES — Co«. 

—In  Mattaponi.  Pamuiikey,  York, 

Elizabeth  rivers   3202 

—In   Back   Bay    |303 

— In  b:ilzabeth  river   3204 

— In  Potomac  river 3iiu 

— unlawfully     taking     trout     <>•■,,,. 

I^aa^      ,.,.,....»...• ...3*10 

— unlawful,  by  non-rusldent   . . .  .3211 
Fisheries,  boat  engaged  In,  name 

or  number  concealed 3265 

Proportion  of  flnes  to  officers. .  .3343 
Disturbing  Ashing  shores.  .5291,  6292 
GAME  AND  HUNTING 

Proportion  of  Ane  to  officer 8343 

Trapping    animals,    violation    ot 

law  relating  to ■  • 3354 

Wild  turkey,  buying  or  selling.  .3358 
Violation     of     law     relative     to 

transportation   of  game    jjoi 

Hunting,    without    license 3337 

— transferring   license    3337 

' — using  another's  license    3.li7 

— on    land    ot    another    without 

permission    .........  3838 

— procuring  license  by  false 
statement;  altering  or  chang- 
ing     • 3339 

— unlawful     335« 

OYSTERS 
Inspector,   faillrig    to   report,   ac- 
count, etc ,•  •  s5;  • 

—assigning  natural  oyster  rock  3234 
—failing     to     inspect     and     seal 

measures    ,•  •  ■Hii 

Staking  in  Jiatural  oyster  rock.. 3232 
Injuring    or   femovlng    boundary 

marks  of  oyster  grounds 3J35 

Tailing  with  rakes  or  scrapes  in 
Accomac       and       Northampton 

nounties i-  •;.■  ■  •3238 

Rhucker,  packer  or  buyer  dealing 
without      license      or      making 

false  report    8239 

Catching    in     closed    season,     or 

with  patent  tongs 8240 

Falling   to  register  boat  used   In 

taking    3241 

Catching  without  license 3242 

Taking   or   selling,    under  size... 3244 

Taking  with  drag-box   3245 

Illegally     taking     with     scrapes 

and   dredges    3246,   3248 

Carrying     seed     oysters     out     of 

State  without  permit    3249 

Buying  or  carrying  seed  oysters 

without  permit    3250 

Carrying  out  of  James  river  dur- 
ing closed  season  without  per- 
mit     3261 

Catching  on  Sunday   3261 

—In  night  time    3251 

Using  Illegal  measure   for 3262 

Citizen  Interested  with  non-resi- 
dent in  catching  or  planting.  .3263 

Non-resident   catching    3254 

Resistance     to    officer    enforcing 

law     3265 

Officer  falling  to  perform  duty  In 

enforcement  of  law    3267 

Taking  for  conversion  Into  lime. 3272 
Roughing      or      taking      without 

culling    3274 

Having  scrape  or  dredge   In   Po- 

comoke    Sound    3280 

Falsely  designating  as  Lynn- 
haven    3291 

Removal   from   polluted  areas. ..  .3287 

— Interfering    with    officer 3287 

— payment  to  officer 3288 

. — disposition  of  flnes    3287 

Disposition   of  flnes    3262 
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FIIVBS    AND   PENALTIES — Co»> 

Unmarked,  failure  to  cause   sale 
of 


See. 


1454 


Casting   Into   river   or  creek,   tn- 

Jurlngr  bridge  or  boat   4746 

Brands,    defacing    or    fraudulent 

use  of   ■ }**]. 

— unauthorlxed  use  of   .1460 

— branding  Iron,  unlawful  use  of, 

counterfeiting,   etc 1451 

— fraudulent  branding  1462 

, — altering,    erasing,   etc 3681 

Vadrr  l.aws  RelatlBg  to  Tobacco 

Falsely   marking   or   branding,  

1358,  1389 
Sold,  failure  to  keep  account  of.. 1365 
Rebate,  or  bonus,  warehouseman 

giving    Ill* 

— person   receiving    1384 

Nesting  tobacco    1391 

OfTences  relating  to  sale,  etc 1392 

Shipped     by     vessel,     failure     to 

keep  record  of   1393 

Received  by  vessel  without  con- 
sent of  owner   1394 

Sending  to   wrong   warehouse. .  .1397 
Inspector,  giving  false  receipt  or 

note    <708 

SAMPLER 
Improperly     weighing     leaf     to- 
bacco      1356 

Refusal  to  give  receipt 1361 

Delivery     without     order     from 

owner    1366 

Illegal    Issuance  of   note,   receipt, 

or    manifest    for    tobacco 1369 

Delivery  of  wrong  tobacco 1371 

Failure  to  deliver  tobacco  on  de- 
mand     1372 

Dividing   fees    1384 

Failure  to  keep  account  of  re- 
prized   tobacco    1896 

Buying,  stemming  or  manufac- 
turing  tobacco    1874 

Oiving  false  receipt  or  note 4708 

FIREARMS 

See    "Weapons" 

Toys,     using    explosive    charges, 
furnishing  to  minora,  penalty .  .4697 
FIRE  COMPANIES 

Suspension  and  removal  of  mem- 
bers     Va.    Const.,    i    120 

Free   transportation   of   firemen, 

Va.  Const.,  {  161 

Formation     3121 

Organization    3122 

Members,  duties   3123 

Meetings     3124 

Engineer  and  wardens,  appoint- 
ment      3128 

— to  attend   fires    3128 

— penalty  for  disobeying   3132 

Ordinances  regulating   3127 

Fire  department,  how  consti- 
tuted     3128 

— by-laws    3126 

— right  of  to  enter  building  or 
premises  where  Are  In  pro- 
gress     3130 

— chief  of,  as  member  of  commit- 
tee  to   inspect   buildings  as   to 

exits    3143 

Engineer,  authority  at  Are 3129 

— warden  acting  as    3181 

Wardens,   grades,   duties 3131 

Destruction  of  property  to  pre- 
vent spread  of  fire 3133-3135 

Dissolution     3136 

Fire   marshal,   appointment 3137 

— duties     3138-3140 

— oath     3140 

— assistants    8140 

Report  of  fires  to  Commissioner 
of   Insurance    4186 


8ee. 
FIRE    COMPANIES — Co«. 

— fee    «1«5 

— Information    and   assistance  to 
commissioner    In    making    ex- 

aminatlon    Jjjj 

— penalty    ...41M 

Examination      into      Inflammable 

condition  of  premises   41M 

— order  for  remedy  of  41M 

— penalty  for  failure   41S1 

FIRE    DEPARTMENT 

See     also     "CIMea     wid    TowuTi 

••Fire  Companies" 
Commissioner,  investigations,  wit- 
nesses,  etc I*" 

Members,  removal  or  suspension. 

appeal    JH* 

— exempt  from  Jury  service SSSl 

Assistance  In  flrea  outside  of  city 

or  town   '•» 

FIRE  ESCAPES 

In    hotels    1K7 

On  what  buildings  required J141 

Design   for   3141 

Penalty  for  falling  to  provide. .  J141 
Ft^E  EXTINGVISHBRS 

In   hotels    ll«7 

FIRE  INSURANCE 
See   ••Inanrancc" 
Loans   on  '  real   estate   by   flduci- 

arles 5*U 

Action  on  policy,  where  brought. 

6«4>,  MM 

FIRE   INSVRANCB  COMPANIES 
See  also  ••Imarance  Coipanlf'* 

Incorporation    42'1 

Deposit  of  bonds  by  required 4H1 

Not  to  engage  in  banking  busi- 
ness      4144 

Refund  on   premium    4JK 

Limitation   on    size   of   risks ^it^ 

— penalty,  revocation  of  license.. 4SOT 
Adjustment  of  loss  under  policy, 
arbitrators   and    umpire    to  be 

citizens  of  State    4J« 

— oath   of    4JM 

Assets,    when   distributed   among 

stockholders     4I1» 

Reinsurance,    approval    of    com- 
missioner     4114 

Compact    to    fix    pay    of    agents 

prohibited    4I1J 

— penalty,  revocation  of  license.. 4111 
— affidavit  required  to  be  filed... 4S1» 
— penalty,  false  statement  In  af- 

fldavlt    4I1> 

Policy    to    show    name    of    com- 
pany     4J1> 

Underwriters'  agency,  definition. 4111 
^ — policy  issued  by,  what  to  8how.4Jll 

— license  tax  required   4J1J 

— bonds  to  be  deposited  by 4111 

— to  comply  with  laws  as  to  Are 

Insurance  companies    4111 

— penalties  for  violating  law.. ..421* 
I.  IRE  MARSHAl, 

See  ••Fire  ConpantM" 
FIRE  W^ARDEN 

See  •'Fire  Companlcar' 
FIRES 

See  also  <a>i>e  Conwanim"!  ••Fii* 

Departaaent" 
Penalty  for  causing  on  State  res- 
ervation     MJ 

Liability  for  negligent  escape  of.  M> 
Engines,  threshing  machines,  Ac, 
to  be  provided  with  spark  ar- 
resters  »'• 

Liability  to   State  or  county  for 

causing    J4' 

Fire   marshal,   duties   IWS-lHl 

— investigations  as   to  causes  et 
flres     !»*» 
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Liabiltty  of  hotel  or  innkeeper 
for  loss  of  property  of  guests 

„»>y    1604 

Bond   Issue   by  cities  and   towns 

for  equipment  against  3079 

Destruction     of     houses,     fences 

etc.,  to  prevent  spread  of 3133 

— recovery  of  damages  by  owner. 

„  3134,  313S 

Forest,  duty  of  game  warden  to 

provide  against   3326 

Liability  of  railroads  for  dam- 
age caused  by  S992 

Insurable  interest  of  railroad  In 

property  along  route   4018 

Commissioner  of  Insurance,  rec- 
ord of  kept  by   4184 

— report   to   by   Are   departments 

and  sheriffs   4185 

fee 4186 

— examination  into  cause  of  by, 

4186.   4187 
— report    of     Incendiary    flres    to 

Commonwealth's   attorney    4188 

Eocamination      into      inflammable 

condition  of  buildings,  etc 4190 

— order   to   remedy    4190 

penalty  for  failure   4190 

Setting  jail  6n  Ore,  escape  by 4509 

FIRMS 
Listing  property  for  taxation. .  .2307 

License  to,  what  to  contain 2364 

— change  in  members  or  name.. 2365 

— separate  licenses   2368 

— engaged     In     more     than     one 

business    2368 

riRST  CLKRK8 

Appointment  of   340 

Authority    340 

Vacancy   341 

When  Governor  to  designate 341 

Liability  of  officer  and  surety  for 

default  of   342 

FISCAL  YKAR 

State    hospitals    1016 

Fertilizer,   registered  analysis  to 

remain  unchanged  during 1116 

State    2172 

FISH  ABTD  FISHING 

See  also  "Board  ot  Flaheries"! 
"ClasM"!  "CommUmlOB  »(  Flah- 
ertes^t  "Cmbs-'i  "Hatckeries"! 
"Herrlag")  "iBapectloa"!  "!■- 
•reetMa"!  '<Oyatcra''t  "Potonae 
River"!  "Terrapin'' 

In  Potomac  river   14 

On  ungranted  marsh   land 421 

Inspectors    of    1400-1402 

For  inspection,   how  packed 1409 

Owner  to  mark  weight  and  tare. 1415 

— penalty    1417 

--brand    1420 

' — how    marked    when    unfit    to 

pass    1428 

Obstruction  of  by  bridge 2068 

—dam    obstructing    passage   of.. 3677 
— dam   or    other    thing   obstruct- 
ing  passage   of  as   nuisance. .  .4747 
-»-ln    Sycamore    Mill    creek,    pen- 

„a'ty    ..• 4749 

Preservation    of,   etc.,   powers   of 

supervisors    2748 

Power  of  Commissioner  of  Fish- 
eries to  take  for  scientific  pur- 
poses     3157 

Commission  of  Fisheries,  inspec- 
tors, captains,  etc.,  not  to  have 

Interest   In   fisheries    3158 

Tidewater  Virginia,  definition  of 
Mtm     , 3162 

Uoense  for  fishing  with  nets  for 
market  3166,  3168 


FISH    AND   FISHING— Con.  ^'"^ 

— for    manufacture    Into    oil    or 

manure   ....; 3167,  3168 

— for  taking  blueflsh  with  line.. 3168 
— for  salting  or  buying  herring, 

packing  fish  roe  for  market. .  .3170 
\vlthout    license,   forfeiture  for.. 3169 

Size  of  mesh  of  nets 3171 

Size  of  that  may  be  caught 3172 

Setting    pound    nets    In    certain 

rivers    prohibited    3173 

—penalty    3175 

Setting  gill  nets  or  crab  lines  at 

night  in  Lynnhaven  river 3173 

•—penalty    3175 

Restriction  as  to  planting  oys- 
ters    and     setting     stakes     in 

Chesapeake  Bay  3173 

— penalty    3175 

Restriction  as  to  use  of  pound 
nets  across  streams  or  inlets 
bordering^  on  Chesapeake  Bay. 3174 

— penalty   3175 

Manufacture  into  guano  or  oil, 
food  fish  hot  to  be  taken  for.. 3176 

— penalty    3176 

Vessel   licensed   for  fishing,   con- 
cealing name  or  number  of.... 3177 
— having  scrape,   dredge,  or  pat- 
ent   tongs    aboard    3177 

—penalty    3177 

Pound  net,  what  construed  as... 3178 
Shad,  keeping  open  ways  for  de- 
posit of  spawn   3179 

— penalty     for    fishing     In     open 

ways    3180 

Accomac  and  Northampton  coun- 
ties,  hauling  seines  or  setting 

traps    3181 

— fishing  within  regularly  hauled 

fishing   landing    3182 

Menhaden  fishing,   closed  neason 

for    318J 

— forbidden   nets    3183 

Manufacture  Into  oil  or  manure, 
or  taking  fish  therefor,  license 

required    3167,   3168.   3186-3190 

— forbidden    to   non-resident S184 

—certificate  required   3186 

— tax  on  license 3168,  3186 

— application    3187 

— how  application  contested 8188 

»— when  inspector  to  Issue  li- 
cense     3189 

— what   license   to  State 3189 

— non-resident   employees    3189 

— transfer  of  license    3189 

— penalties    3184,   3190 

Obstruction  of  fisheries  in  Chesa- 
peake, Lynnhaven,  Willoughby 

„  oays 3191 

Dams  to  be  provided  with  fish- 
ladders    8192 

— penalty    3193 

— Inspection    3194 

Enforcement  ot  laws  as  to 8197 

Obstructing    passage    of    fish    by 

seines   or   nets,    penalty 8198 

Erection  of  fish  dams  In  Roa- 
noke,   Smith's,    Powell's,    Hol- 

ston  rivers   3199 

Fishing  with  seines,  Ac,  In  Hol- 

ston  and  New  rivers   3200 

FIshlHK  In  Powell's  river   3201 

— in   Mattaponi   river   S202 

— in  Pamunkey  river   8202 

— In  York   river   8202 

— in  Elizabeth  river 3202,  3204 

■ — in  Back  Bay   8208 

— In  Potomac  river,  bays,  creeks, 

inlets,  streams,  tributary  to... 3205 
West   of    Blue    Ridge,    time    and 
manner  of  catching  black  bass 
and    trout    3206-3210 
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— non-residents      to     obtain      "-,,.. 

cense     3209 

Certain    acts    for    protectlOB    of 

flsh  continued  In  force S218 

Fish  wardens,  game  wardens  to 

be    8197 

—duties  and   powers    3197 

arrests    3197 

seizures    3197 

— proportion  of  lines  to 3197 

Non-resident  not  to  be  interested 

in  corporation  engaged  In 3254 

Boat  engaged  in,  name  and  num- 
ber to   be   kept   In   view 3263 

Duties,    Commissioner    of    Game 

and  Inland  Fisheries 3315 

Laws  relating  to,  publication  of. 3311 
Forfeitures  for  violation  of  law, 

procedure     3366-3377 

Common    rights    of    fishing 3673 

Fishing    shores,    designation    of 

by    commissioners    6290 

— penalty   for    disturbing.  .5291,    6292 

Valawfal  FtaklDK 

Trout   8195,  3206-3210 

Bass     8195,    8205-3210 

With  dynamite,  etc 8196 

Injury  to  flsb-boxes  or  eggs  of 

flsh     3195 

Penalties   3196 

By  non-resident 3211.  3212 

— construction    of    term 3212 

Jurisdiction    of   courts 3213 

Judges  to  charge  grand  Juries. .  .3214 
Proceedings  tor  violations  of  law, 

3216,    3216 
Seizure   of   forfeited    property. .  .3217 

FISHING  CLra 

See  also  "CorporaMaBa" 

-    Incorporation   3872-3880 

FISH  .ROB 

Packing,    license   for 3170 

FISH  fVARDENS 

See  "Wardema" 
FIXTVRBS 

Larceny   of. 4444 

Buying  or  receiving  with   intent 

to    defraud     4449 

FI,AO  OP  STATB 

Description  81 

Size,  Governor  to  prescribe 82 

When   raised    83 

FLAGS 

On   school  buildings 678,   679 

FLAGMEN 

At  crossings,  when  railroad  re- 
quired to  maintain 3986 

Maintained  by  railroad  at  cross- 
ings In  eltieS  and  townft 3998 

FLAVORING  BXTttACVS 

Containing  alcohol.  Sale  of.46S8,  4689 
Manufacturer  of  buying  and  sell- 
ing alcohol 4590 

— license    .4690 

FLAX  SEED 

Bushel,    standard    1470 

FLOUR 

See  <aiupector"t  "InapeetfOB" 

Adulteration,    branding 1194 

— penalty 1194 

— prima    facie    evidence    1194 

Inspectors  of   1400-1402 

Quality    offered    for    inspection.  .1406 

Barrels  for 1407,  1408 

Forfeiture  for  deficiency 1408 

Owner  to  mark  weight  and  tare.  1416 

—penalty 1417 

Braid   1416,  1419 

—penalty 1417 

How  marked  when  unlit  to  pass.  .1428 
Barrel,    standard     1474 


Sec 
FLOITJ   COUNTY  ^  ,.^, 

Commonwealth's  attorney,  feei..J»l 
exception    from    act   relating  to 

dams  *"»' 

FLUVANNA  COUNTY 

Commonwealth's  attorney,  fee5..J5M 

FODDER  STACW: 

Burring,    punishment    '"' 

FOOD 

See  also  «a>aliT  aad  F«M  €•» 

miaaloaer"!    "Floar^j    "laspee- 

tloa"!   «lBspectora**t   «OicoaMr- 

Kartae"!   «FonIt«r' 

Examination    and    Inspection   oy 

Dairy  and  Food  Commissioner. UM 
Penalty    for    unsanitary    condi- 
tion     I"' 

Adulterated,  misbranded,  con- 
demnation of 1164-llM 

— penalty  for  selling 1177,  UM 

— penalty  for  adulterating JJM 

— ^penalty   for   manufacturing 118S 

Analysis  by  Dairy  ahd  Food  Com- 

missloner 117«,  1"| 

— purchase   of  samples  for IIH 

Meaning  of   term 1180.  118S.  i:i> 

When  article  deemed  adulterated. lUl 
Meaning         of         "misbranded  : 

"blend"    »«' 

Meat  and  meat  food  produots, 
slaughtered  or  prepared  under 
unsanitary    conditions,    penalty 

for  selling   J'" 

— seizure,  warrant,  destruction.. llM 
Dealer,  when  guaranty  of  whole- 
saler relieves   from  liability... llil 

— afndavit,  penalty  if  false UM 

Varlnblllty,    standards    of,    Bilnft 

and    publishing    H" 

Penalty    for    violation    of    laws     _ 

with   reference  to   H'' 

Principal,  liability  of.  for  omis- 
sion  or  act  of  agent IJJJ 

Construction  of  terms   H" 

Deleterious  or  unwholesome,  or 
diseased,   penalty   for  selling. 

1211,  1x1' 

— seizure   •'" 

Contamination    In    transit,    pen- 

alty  for  allowing   '«• 

— on    storage    '"' 

Cheese,   manufacturer  Improperly 

disposing   of   cream    1"' 

Milk,     adulterated,     penalty    for 

sale    or   supply   of    H" 

Mlllfeed,     mlllstuft,     bran,    etc,,.,. 

adulterated    •.  .  •  •llj} 

Vinegar   '". 

Cider    51 

Candy  « 

Flour    {W 

Meal "" 

Oleomargarine,     process    outler. 

etc 11S8-1W 

FOOTBALL  PARK  ._ 

City  police,  authority  at »*•* 

FORCIBLE   ENTRY    AND  DBTAimM 
See  «UBtawfnI  Eatry  aad  Dc<ai>«<* 

FOREIGN 

Deeds,  etc.,  admlssabillty  In  «'''•-,. 
dence    •"' 

FORBION    BILL  OF   BXCHANGB 
See  «NegotUMe  lastrasKats" 

FOREIGN  CORPORATIONS 

See     also    <'Cor»«nitl*as'')    '^• 
preaa  Compaalea^i  "laaiiTBaer  1 
"Inanran'ee  ODBipaBiea''i  'Vise* 
aad  MlaeraU")  •Otallraato" 
Control  and   regulation.  .  ,., 

Va.  Const,  I  1" 

Discrimination   against  .  ,,, 

Va.  Const,  i  w 
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Not  permitted  to  do  acts  prohib- 
ited  to   domestic   corporations. 

Va.  Const.,   {   163 
State     Corporation     Commission, 

authority   over    S716 

— reports  required  by   3718 

— Issuing    license    to 3746 

— annual  report  to 3826 

— tiling   charter   with    8847 

Ucense  to  do  business  in   State, 

fees   S746 

— Va.  Const.,  i  157 
Surrendering    certiflcate     to    do 
business,    registration    fee    for 

current  year    3835 

Appointment  of  Secretary  of  the 
Commonwealth  as  agent  on 
whom  process  may  be  served, 

3845-3847 
^-eopy  of  process  mailed  to.... 3846 

— judgment  against    3845.   3846 

Office  maintained  In  this  State.. 3847 
Certiflcate  of  authority  to  trans- 
act  business    In    this    State 3847 

— procedure  for  obtaining 8847 

— penalty     for     doing     business 

without 3848 

— liability     of     agents,     officers, 

etc 3848 

— surrender  of    3848 

Charter,  filing  with  State  Corpor- 
ation  Commission    3847 

— amendments   to   charter 3847 

Service  of  process  on  agents,  of- 
ficers  or   employees    3848 

Becoming   domestic    corporation. 3857 

— ^Ta.  Const,  i  168 

Action  against  where  brought. 

6049,   6050 
Quo        warranto         proceedings 

against,  where   brought    '..6052 

How  process  served  on.... 6064,  6066 
—order  of  publication, 

6064,  6069,  6070 
— in  Supreme  Court  of  Appeals. 6073 

Attachment  against 6378,  6379 

— Va.  Const.,  (  168 
Manufacturing    or    mining    cor- 
poration,    operations     in     this 

SUte    3844 

— real  estate  held  by 3844 

^-extent  to  which  deemed  a  cor- 
poration   of    this    State 3844 

— taxes,  etc.,  to  be  paid  In  law- 
ful   money , 8844 

Operating  railroad,  to  be  char- 
tered under  laws  of  this  State. 3965 

express   company    4027-4030 

Telephone  and  telegraph  com- 
panies,  license    4036 

Banks,  not  to  do  business  In  this 

State   4130 

Building     and     loan     association 

doing  business  In  State 4158 

— filing  copy  of  charter 4169 

— certiflcate    4160 

— reports    4161 

— deposit   of   securities 4161 

—  — exchange   of    4161 

— officer  or  agent  falling  to  com- 
ply   with    law,    penalty 4162 

— revocation  of  license 4166 

Insurance  companies,  to  make 
contracts  only  through  agents. 4322 

— penalty 4223 

— restrictions  on  corresponding  to 
restrictions  on  Virginia  com- 
panies   In    other    States 4283 

— ^license,    orocedure    to    obtain. 4272 
— affidavit  for  renewal  of  license. 422( 
— license   and    certiflcate   of   au- 
thority Issued  by  Commissioner 
of    Insurance 4176 


See. 

rORBIGN  CORPORATION'S — Con. 

not  issued  unless  law  com- 
piled   with    4177 

—  — ^revocation,  refusal  to  is- 
sue     4180 

FORRION  JVDOHBNT 

See       "Decreea"!       MJndgmeato"! 
'<  1.1ml  tatloBS** 
FORBIGN  MONEY 

See  «BIoBey» 
FOREIGN       PERSONAIj      REPRE- 
SENTATIVES __ 
See    xPcrsoaal     Hevrcacatattvea^ 

FOREIGN  ST\TES 

Governor  to   conduct   intercourse 

with   Va.  Const.,  (  73 

Becoming  citizen  of  during  war. .     65 

FOREMAN 
See  '•Mtnea'' 

Of   grand   Jury    4836,    4857 

FOREST  FIRES 

D'ilv  of  game  wardens  to  Pro- 
vide    against     • ....3826 

FOREST  RESERVE  FVND 

Creation   and   appropriation   of..   649 

Money  artaiag  from 742,   743 

. — apportionment   to   counties. . . .  743 
— accounting    for     744 

FORESTRY 

See  "State  Fore»tei»«  "State 
GeoloKlcal  CommlssloB'* 

FORFEITED  LANDS  ,„.  , 

We?t  of  Alleghanles,   taxation.. 2293 

FORFEITURE 

Property  accruing  to  State  by  ap- 
propriated  to   literary   fund, 

Va.  Const.,  {  134 

Apple  barrel,  use  of  under  stand- 
ara     .1491 

Adulterated  drugs,  food  and 
drink .1702 

Adulterataj,  ralsbranded  or  sub- 
stituted   food    1165 

Assessor,  failure  to  deliver  copies 
of    assessment    2247 

Auditor  falling  to  report  delin- 
quent  treasurers    2434 

Ballast,  vessel  unloading  with- 
out   notice    8665 

— failing  to  produce  certificate.  .8667 

Ballast  master,  refusing  to  serve 

?s 3652 
or  failure  of  duty 3863 

Bank  of  circulation,  capital 
stock  of  company  acting  as..41S3 

Boat  or  vessel,  taking  without 
permission    of   owner 3568 

Board  of  poor  commissioners, 
failure   to   perform   duties 1904 

Canal,  passing  toll  gate  without 
paying    toll 4020 

— collector,  falling  to  -perform 
duty   4020 

— company,  liability  for  exces- 
sive   toll    4021 

Certiflcate  of  certlfled  public  ac- 
countant on  conviction  of  fel- 
ony,  etc 670 

— by   insanity    570 

Charter  of  corporation,  special 
laws  remitting  prohibited 
when    Va.   Const,    t    63 

— General  Assembly  may  provide 
for  Va.  Const,  {  154 

— for  payment  of  taxes  and  debts 
due  State  in  other  than  cur- 
rency     2616,    261'i 

— for   misuse  or  non-use 3831 

By  corporation,  failure  to  file  list 
of    officers    and    directors 3854 

— falling  to  appoint  agent  on 
whom  process  may  be  served.. 3864 
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Corporate  stock  for  failure  to 
pay    subscription     3807 

Clerk  of  court  failtnsr  to  trans- 
mit copy  of  bond  of  tobacco 
sampler   ro  auditor 1351 

— failiQS  to  furnish  list  of  con- 
veyances and  decrees  to  com- 
missioner  and    auditor 2276 

— failure  to  report  list  of  fines 
to    auditor    2667 

— issuing  duplicate  certificate  of 
allowance  Without  order  of 
court     3404 

— failure  to  report  prosecutions 
under  game  laws  to  commis- 
sioner      3842 

— failure  to  record,  index,  deliver, 
writings,     certificates,    plats ...  33i)2 

— improperly  acting  as  attorney. S426 

— falling  to  turnish  copy  of  Judg- 
ment of  conviction  to  super- 
intendent of  penitentiary 4948 

> — failure  to  perform  duty  as  to 
marriages    5094 

— failing  to  certify  revocation  of 
authority  of  fiduciary   5401 

— failure  to  notify  clerk  of  House 
oC  Delegates  of  change  of  com- 
mencement of  term  of  court, 

5S9S.   5909 

Commissioner  of  Accounts,  fail- 
ing to  keep  record  of  flducia- 
arles    5401 

Commissioner  of  the  revenue, 
failure  or  refusal  to  deliver 
books    of    predecessor    to 2266 

— falling  to  exhibit  land  book  and 
correct    entries    2273 

— tfailure  to  make  explanatory 
notes  of  changes  in  land  book. 2281 

— failure  to  enter  and  assess  land 
grants     2282 

— failure  to  assess  buildings,  ma- 
chinery,   fixtures    2298 

— falling    zo  administer  oath.. ..2306 

— failure   to   list  dogs    2316 

— falling  to  list  and  assess  his 
own   property    2327 

— failure  to  keep  or  make  copies 
of    books     2341 

I — failure  to  deliver  copy  of  tax- 
books    to    auditor    2342 

— failure  to  turnish  list  of  li- 
censes   issued    2374 

Committee  of  convict's  estate,  of 
rights,    etc     5001 

Constable,  falling  to  serve  or  re- 
turn   notice    6041 

Contractor,  etc,  falling  to  have 
satisfaction  of  Hen  entered 6441 

Coroner  falling  to  perform  duty. 4816 

County  surveyor,  failing  to  note 
variation  of  magnetic  needle, 

435,  2849 

— unautliorlzed  delivery  of  plat.  441 

— falling  to  deliver  to  surveyor 
of  new  county  copies  of  en- 
tries of  land  therein 2681 

— falling  to  make  proper  sur- 
veys     2841 

— failure  to  promptly  execute 
survey    2842 

— failure  to  deliver  books  to 
clerk 2844 

— failure  to  produce  books  for 
examinations   2845 

— failure  to  deliver  books  to 
successor     2846 

Creditor,  falling  to  sue  princi- 
pal debtor  upon  demand  by 
surety     5775 

— falling  to  enter  satisfaction 
of  Uen  6466 


S»e. 
fori^bitiire:— <^n. 

Ferries,  proprietor  falling  to 
give    bond     204! 

— of  Accomac  and  Northampton 
counties  interferring  with  each 
other     !04o 

»— person  other  than  proprietor 
transporting  person  or  vehicle 
over  Chesapeake  Bay  to  Nor- 
folk, Hampton  or  York 204: 

— failure  to  comply  with  chap- 
ter 86    !05» 

— failure  to  provide  boats  and 
hands   2»» 

— across  river  bounding  State, 
interference    with    20M 

—competing    with    JMj 

— demanding    illegal    tolls    2171 

— failure  to  give  passage  in  rea- 
sonable  time    1 2<T2 

Fiduciaries,  of  commissioners 54M 

Fires,  failure  to  obey  order  given 
by    engineer   or   warden   at J132 

Fishing,  nets  and  fishing  de- 
vices for  fishing  without  li- 
cense      31M 

— net  or  seine  for  fishing  in 
spawning  locality   3Ue 

— violation  of  law  as  to  .\cco- 
mac  and  Northampton  coun- 
ties     J181 

— nets,  boats  and  other  property 
of  non-resident  used  in  catch- 
ing fish  for  or  manufactur- 
ing into  oil  or  manure  31S4 

— ^manufacture  of  fish  Into  oil  or 
fertilizer,  or  taking  therefor, 
violation   of  law  as  to IIM 

— unlawful  fishing,  use  of  ex- 
plosives, injury  to  flsh-boxes 
or  eggs    JIM 

— obstructing  passage  of  flsh  by 

'seines  or  nets JIM 

•  — unlawful    fishing    in    Powell's 
river    J2«l 

—  — In  Mattaponi,  Pamunky. 
York,  Glizabeth  rivers  32M 

In  Back  Bay   JJM 

—of  stock  owned  by  non-resident 
In  corporation  engaged  in  fish- 
ing,   etc J254 

1 — boats,  nets,  etc.,  for  illegal  fish- 
ing in  Potomac  river  33W 

— dam  obstructing  navigation  or 
passage  of  fish    4747 

Flour  or  meal,  deficiency  in  bar- 
rel   of   offered    for   Inspection..  14*1 

Flour,  com  meal,  bread,  salt. 
falsely  marking  or  failure  to 
brand  barrels ^ 1*'' 

Forthcoming    bond M^D 

Gambling,  tables,  bank,  wheel, 
money,  etc.,  used  in   447f 

— keeper  of  ordinary  permitting, 

4(88.    4(M 

Game  laws,  recognizance  for  good 
behaviour   JJ*' 

Gate,  leaving  open  across  private 
road   J«M 

Habeas  corpus  proceedings,  for 
disobedience    to    writ    in >S5J 

Husband  or  parent  failing  to  sup- 
port  wife  or  child I93t.  1»M 

Inspectors  dealing  In  commodi- 
ties    H'' 

— reviewer  of  Judgment  of,  re- 
fusal to  act  1"' 

Judge  of   Supreme  Court  of  Ap- 
peals, retired,  forfeiture  of  «*'",,,, 
ary     J"' 

Justice,    failure    to    certify   fi"",,,. 

and   costs    Imposed **»' 

— failure    to    pay    to    clerk   6nts 

collected    S5»« 
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-.-failure  to  enter  judgment  in 
record  book    6024 

— refusal  to  give  copy  of  entry  of 
Judgment 6032 

— failure   to   produce  entry 6032 

Land  forfeited,  title  to  acquired 
by  settlement  and  payment  of 
taxes     <67 

— for  non-payment  of  rent  or 
breach  of  covenant  or  condi- 
tion      6530-5639 

— relief   against    6531-5534 

—  —time   for    5538 

lAVr,  practicing  without  being  li- 
censed   and    qualified    3422 

Leased  premises,  for  failure  to 
pay  rent,  recovery  of  premises. 5448 

License    to    practice    medicine.  .1623 

— chiropody    1623 

— license  tax,  merchants  falling  to 
pay    2366 

Log  brand,  for  altering,  erasing, 
etc 8681 

Lottery,   prizes,   etc.,   drawn   in.. 4694 

Marriage,  between  white  and  col- 
ored persons,  performing  cere- 
mony.     4647 

— exacting  unlawful  fee  for  cele- 
brating      6083 

Milled,    improper    grinding,    etc.. 3594 

Mine,  worlclng  near  dividing  line 
of   land   of  another 5287 

— refusing  to  permit  adjoining 
owner    to    survey     5288 

Minister  of  gospel,  failing  to 
comply  with  law  as  to  cele- 
brating marriages  5093 

Notary,  omitting  recitals  from 
certiflcate     52 

Officer,  accepting  pass  or  free 
transportation Va.  Const,  i  161 

— falling  to  pay  to  clerk  lines  and 
costs    collected     2568 

— of  city  or  town.  Interest  In  con- 
tract with  or  claim  against 
city    2708 

— failing  to  make  return  on  pro- 
cess     2825,    2826 

— making  false  return  on  pro- 
cess     2826 

— falling  to  give  receipt  for  taxes, 
fines,  fees,  collected   2829 

. — ^violating  law  relating  to  fee 
bills     3496 

— accepting    bribe    ...4497 

— making  false  entry  In  or  de- 
stroying records 4617 

^-corruptly  summoning  juror  to 
act    partially     4619 

— falling  to  execute  and  return 
warrant  and  process  for  coro- 
ner's   Inquest     .'4808 

— failing  to  return  recognizance 
or  taking  inaufflcient  ball    4887 

— failing  to  serve  and  return  me- 
chanics   lien    6430 

Optometrist,  certificate  of    1633 

Oysters,  boats,  scrapes,  dredges, 
for     illegally     taking 8246 

— boats,  tackle,  etc.,  carrying 
seed  oysters  out  of  State  with- 
out  permit    3249 

— boats  and  other  property  for 
violation  of  oyster  laws,  etc., 
disposition  of  proceeds   3262 

— boats,  tackle,  cargo,  used  in 
violating  oyster  laws 3276 

' — removed  from  polluted  areas.. 3287 

— boat,  cargo,  etc.,  for  violation 
of  law  relating  to  taking  in 
Potomac     river     3299 

Pilot,   acting  as  without   boat...361S 

^-employment  of  unauthorized 
person   as    S681,   S68S 


Sec 
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—  —exception  as  to  vessel  in 
distress    3622 

— vessel  CQiicealing  name  from 
or    refusing    to    disclose    to.... 3627 

— receiving  or  demanding  unlaw- 
ful fees   3642 

Railroad,  refusinfr  to  receive, 
tiansport,  or  deliver  property. 3938 

— refusing  td  take  up  or  set 
down    passenger    3938 

— demanding  or  receiving  more 
than  is  lawful 3938 

I — ^violations  of  law  relating  to 
transportation    of   live   stock.. 4006 

Real  estate,  for  ftillure  to  enter 
on    lan.1    books     2462 

Register  of  the  land  office,  fail- 
ure to  render  account  to  audi- 
tor      2608 

Sale  of  articles  falsely  marked..  1439 

School  officers,  trustees,  and 
teachers  for  violation  of  school 
laws   686.  686 

Secretary  of  Commonwealth,  fail- 
ure to  account  for  and  pay  to 
auditor   taxes   received    2104 

Sergeant    Improperly    acting    as    . 
attorney    3426 

— falling  to  serve  or  return  no- 
tice     6041 

— falling  to  xet  process  from 
clerk's    office     6060 

Sheriff,  falling  to  pay  to  clerk 
fines  and   costs  collected 2668 

— falling  to  give  notice  of  town 
election    3000 

— Improperly  acting  as  attorney. 3426 

—corruptly  summoning  Juror  to 
act   paitlally    4619 

— falling  to  serve  or  return  no- 
tice     6041 

— falling  to  get  process  from 
clerk's  office 6060 

Stallion,  Jack,  bull,  permitting 
to   run   at  large 4744 

Suicide  or  attainder  not  to  cause 
forfeiture  of   estate    4762 

Taxation,  failure  to  give  Informa- 
tion   to    commissioner 2273 

1 — taxpayer  failing  to  answer  in- 
terrogatories     2314 

— ^refusing   to   exhibit  property.  .2316 

Teacher,  of  position  on  retired 
list  804 

Telegraph  and  telephone  com- 
pany, failure  to  receive,  trans- 
mit or  deliver  messages   4042 

Terrapins,  boats,  nets,  etc.,  for 
taking  out  of  season 3297 

Tobacco,  sampler,  falling  to  give 
receipt     1361 

^-delivery  from  warehouse  with- 
out order   1366 

— for  false  branding  of 1389 

— vessel  receiving  without  con- 
sent  of   owner    > .1394 

Tolls,  ferries  and  bridges,  de- 
manding illegal    2071 

Toll-bridge,  failure  to  give  pas- 
sage   in    reasonable   time 2072 

Treasurer,  failing  to  pay  license 
tax  into  treasury  2381 

— failing  to  make  statement  and 
payment  of  taxes  collected. ..  .2412 

— returning  false  list  of  delin- 
quent   taxes     2426 

• — ^purchasing  at  sale  of  land  for 
delinquent    taxes    2463 

— using  or  lending  public  money. 2788 

Trust  estate  not  forfeited  because 
trustee   an   alien    514 

Trustee,  failing  to  file  account 
and  Inventory  of  sale  with  com- 
missioner of  accounts   5404 
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FORPBITURE — Con. 

Turnpike,  person  or  property 
passing,  etc.,  without  paying 
toll 4086 

— collector  of  toll  falling  to  re- 
port to  company,  failure  of  per- 
son or  property  to  pay  toll....40S( 

— company  receiving  more  than 
lawful   toll    4087 

^company  falling  to  complete 
road     4077 

Vendor,  failure  to  mark  satisfied 
contract  reserylng  title  to 
chattels    6191 

— failure  to  state  amount  due  on 
contract     S181 

Vessels,  improperly  burying  dead 
from    3669 

— landing  sick  seaman    8660 

— landing  passenger  without  pro- 
vision   for    maintenance    3660 

Weapon,  carrying  concealed 4634 

Wrecks,  failure  to  render  aid  to. 3600 

— commissioner  falling  to  adver- 
tise     3606 

— Commissioner  failing  to  per- 
form   duty    3612 

Bmtoretmitmt 

Proceeding    for    S377 

Recovery  of  in  action  to  recover 
damages  for  violation  of  sta- 
tute    6786 

Fishing  and   hunting  laws.  .3366-3377 

— Informatiin     .  /.. < 8366 

— warrant     3367 

— liotice 3367 

— seizure    3367 

— claimant  of  property,  bond.... 3368 

—  — Judgment  on  bond    887 J 

— appraisal     3368 

—defenses     '. 3370 

—trial     8371 

— Judgment 387J 

— costs  and  expenses 3376 

— writ  of  error  and  supersedeas. 3376 

—sales     - 3877 

of  perishable  property 8369 

for  cash   3373 

—  —title  of  purchaser 3373 

disposition  of  proceeds 3874 

accounting  to  auditor 8877 

Gaming,    how    enforced 4986 

Lottery   or  raffle,   how   enforced. 4986 

FORGBRY 

Disfranchisement    for    82 

— Va.  Const.,   {    23 

Exclusion    from    registration    for     93 

Fraudulently     signing    name     of 

qualified    Toter    219 

Of  public  record,  certificate, 
return    or    attestation    of    ofn- 

cer     4484 

Seal  of  State,  c«urt  or  corpora- 
tion     ;...4485 

— keeping  Instrument  for 4486 

Of   coin   and   bank   notes ...4487 

—uttering   4487 

— havlne  In   possession    4490 

Of   other   writings,   punishment.  .4489 
Making   or   having   in   possession 
anything  designed   for  forging 

any  writing  4488 

Suspension  of  sentence  on  con- 
viction   of     4486 

Obtaining  signature  by  false  pre- 
tense    4459 

Search  warrant  for  writings, 
tools,    machines,    materials, 

4820,    4822 

Sutnciency    of    Indictment    4871 

Signature  to  negotiable  instru- 
ment,   efTect    558S 


Bm. 
FORMS  . 

Accident   insurance   itoUcy.. 4116-1)11 
Accounts    payable    out   of  State 

treasury,  used   by  clerks 217S 

Application  for  restoration  to  re- 
tired teachers'  list 8t> 

— for  registry  of  trade-mark — Uil 
— for    additional    attachment.... OS! 

/articles    of    apprenticeship S3t( 

Assessors  of  land    titt 

Ball-piece    4811 

Ballots    «».  1» 

— for    President    and   Vice-Presi- 
dent of  United  States  in 

— <when     question     submitted 1»» 

— for  primary  election  tU 

— election    on    proposed   Issue  of 

bonds  for  roads iUl 

— election   for  formation  of  "*" 

county    1»'4 

^-election  for  bond  Issue  by  coun- 
ty      tin 

— election   for  removal  of  conn-  __ 

house    Wl 

election  on  bond  issue  by  dty      . 

or    town    I»'» 

BUI  of  exchange 6118 

Bonds  for  State  debt. 2686,  2617-KH 

— of  county  treasurers »" 

— of  city  treasurers   IM' 

— of  counties,  loans  for  erection 

of   buildings,   Jail,  etc tU\ 

Burial  permit    "'• 

Census   taken   by   district  school 

board    «M 

Certificate  of  registration  of  ab- 
sent voter  ?•* 

—of  death   16««.  IW 

—of  birth   »M 

— license    to    operate   automobile, 

motorcycle,    etc.    Jin 

— for  share  of  State  debt  owed  bjr 

West  Virginia   MM 

— of     Judges,     election     for    n- 

moval  -of  courthouse  ii>' 

— of  acknowledgment 6206,  (il* 

on   behalf  of  corporations.. 5J« 

In  representative  capacity.. Sl»i 

by  commissioner  of  deeds.. MM 

— in  lieu  of  bill  of  exception.... <2» 
Commissioner   of   Insurance,  an- 
nual report  of  4"» 

— furnished  by  to  companies  for 

reports 4113 

Commitment      of      feeble-minded 
persons,       petition,       warrant!, 

interrogatories  for   l*" 

Contract    with   school   teachers..  IM 
— reserving   title    to   chattels  for 

purchase   price    61" 

Coroner's  inquest,   warrant 4IJI 

^-oath   of  Jury    41*' 

— inquisition     4811 

Coupons;   State  debt 2587.  2Stt 

Death     certificate,      permit    and 
label   used   when   dead  bodf  is 

transported    "" 

.  Deeds    H" 

Deeds  of  trusts  to  secure  debts.  .(IM 

Demurrer  and  Joinder  In «1I» 

estimates  published  by  supervi- 
sors     *'•• 

Execution  on  Judgment  for  debt     , 

due  SUte   Ml' 

Financial  statements  by  banks.. 41» 

Fines,  receipts  for  M4I 

Grant   on    land   ofllce   warrants..  It? 
Indictment,  violation  of  law  re- 
lating  to  sale,   etc,   of  Intoii- 

eating  liquor  4H' 

—second    offense    4M' 

— of   dnigginf   for   violating  law 
relating     to     Intoxicating    11- 

quora    : w 

second  offenso  4»w 
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FORMS — Cob.  k 

laterroffatorles  to  taxpayers, 

22E4,  2310 

L<and   books    ..." 2254 

Lease 6166 

Ucense  by  commissioner  of  rev- 
enue   1360,  2J6I 

— by  Auditor 23(2 

— what  to  contain  when  issued 
to      partnership,      corporation, 

etc 2864 

— to  merchant   2366 

— of  delinquent  and  IncoUectible 

taxes  by  treasurer   2415 

— list  of  by  commissioner  of  rev- 
enue  2374 

Listingr  property  on  for  taxation .  2307 
Listingr       and       assessment       of 

omitted   taxes    2333 

Lunacy   proceedings    1018 

Marriage,  furnished  to  clerics  of 
courts  by  Bureau  of  Vital  Sta- 
tistics  6095 

Mechanics'  liens,  memorandum 
and  affidavit  of  •  general  con- 
tractor     6427 

— sub-contractor    6428 

person  performing  labor  for 

^r*'" /."?'•■'""»  material   to 642i> 

Negotiable  instrpment 6563 

Notice  of  dishonor  of  negotiable 

paper  . .   5j5g 

Number     plate,     license     to     op- 

ewite  automobile,   ftc    21  SI 

Oath  of  members  of  General  A«- 
Bfmb\y,  executive  and  ludicial 
officers  ........... va.  Const.,  |  34 

— of  officer  of  this  State ! .  26» 

—against   duelling    370 

— modlflcatton    of    J71 

^-of  commissioner   272 

— of  school  trustees   g49 

— of  commissioner  to  land  book.. 2299 
— "1  VS*surer  to  report  of  sales 

of  delinquent  lands    2468 

— of  inspector  of  Jails 286S 

— of  collector  to  list  of  delin- 
quent city  or  town  taxes 3076 

— of  members.  State  CorporaUon 

Commission  3g9( 

— of  commissioners  in  condemna- 
tion proceedings   4867,  4376 

Orchard  inspectors,  for  use  of...   908 

Order  of  publication   6070 

—proceeding   to    purchase   delin- 

perstSi."'."^::::::: ISIS 

—allowance  of   .■.■.■.■.■.■.■.■:;:2661 

Personal  property  boolc  for  as- 
sessment of  taxes  2300 

l<^f  iiii^B-::::::::::::::"'''  'lit 

Proof  of  loss,  to  Insurance  com- 
pany     4221 

Recognisance,   defects   in   not   to 

defeat  action  or  judgment 4981 

Record   of   coupons    tendered    in 

payment  of  debt  to  State 2608 

— of  lien  on  colt  6446 

—of  lien  on  get  of  bull [6447 

Register   of   State   coupons 2628 

^-«' persons  convicted  of  felony. 4787 

Registration  books 94 

Registration      of      brands      and 

analyses  of  fertilizers  1110 

Reports   to   Governor   by  officers 

and  State  institutions   820 

— of  district  school  board,  an- 
nual  j^4 

—of  coal  mine  to  Inspector,  an- 

"yi    -.U-i "74 

—of  board  of  poor  commission- 

•™    • 1904 

^-of  examiner   of   records 2220 


FORMS— (ten. 

— by    local    board    of    review    to 

Auditor .'. 2227 

— of  merchant's  purchases 23(6 

— of    treasurer,    sales    of    delin- 
quent land    2465 

— by  clerks  of  redemption  of  land 

sold  to  State  for  taxes 2491 

—by  clerk  to  court  of  lines 2561 

— by  clerk   of  court  to  House  of 

Delegates    8405 

— of  viewers,  proceeding  to  com- 
pel repair  of  turnpike 4OS0 

— premiums    by    insurance    com- 
panies  4196 

— of  insurance   companies    4229 

—of  commissioners  in  condemna- 
tion proceedings   4368.  4377 

— by  junk  dealer  4711 

Koad   bonds  for  magisterial   dis- 
trict     2124 

School  bonds   766 

School    register    (89 

Statement     of     expenditures     by 

candidate    263 

^-of  school    board,  annual    750 

Tax   tags  for  fertilizers 1113 

— for  commercial  feeding  stuffs.  .1239 

Taxation,  land  books   2254 

— personal   property  books. 2254,  2800 

— tax   books    2254 

— interrogatories    2254.   2310 

— recapitulation  of  tax  levies. .  .2337 
Tobacco  sampler's  receipt.  .1356,  1357 
Vital      statistics,     furnished      by 

State    registrar    1577 

— by  local   registrars^ 1578 

Voucher  signed  by  absent  voter.   211 

Warehouse  receipts   1291.  1292 

Warrant   for   expenses   of  public 

■chool  system    (62 

•^for  claims  against  school  dis- 
trict       (70 

^-on  State  treasury   2182 

— coroner's  Inquest    480( 

■ — of  arrest  for  crime   . .'. 4824 

Writs,     process,     etc.,     of     State 

Corporation  Commission 3730 

— Supreme  Court  of  Appeals  may 

prescribe   5960 

Writing  adopting  trade  mark  or 

brand   for   timber    1449 

FORBIER  AC«tVITTAI> 

Flea  of  in  bar  of  further  prose- 
cution     4773 

— PEOsecution     for    violation     of 

revenue  law  4773 

—when  not  a  bar 4773,  4774 

^-offence    against    two    or    more 

statutes  or  ordinances  4775 

FORMBR  JBOPARDY 
No  man  to  be  put  twice  in  jeop- 
ardy for  same  offense. 

Va.  Const.,   I   8 
Plea  of  in  prosecution  for  duel- 
ling or  homicide  committed  In. 4422 
Acquittal  by  jury  may  be  pleaded 

as    4773 

— prosecution     for     violation     of 

revenue   law    4773 

— when  not  a  bar- 4773,  4774 

^-offence    against    two    or    more 

statutes   or  ordinances    4775 

Accused  convicted  of  part  of  of- 
fense charged    4918 

Verdict    of    not    guilty    to    bar 

prosecution  for  attempt   4922 

Failure    to    try    person    indicted 
for  felony   4926 

FORNICATION 

Punishment    4543 

rORTHCOMINQ   BONDS 

Officers'   commissions    34(7 
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FORTHCOMING  BONDS — Con. 

By  defendant  In  action  of  deti- 
nue     B798 

Claimant  of  property  levied  on.. 6167 

In    Injunctions    6324 

— on      restrain  ing      removal      of 

property  out  of  State    6323 

— additional  security  to  surety.. 6325 
Execution     on     when     Injunction 

dissolved,  damages   6327 

In   attachment   proceedlngrs 6394 

^-exceptions  to   6396 

— defense  to  attachment  by  par- 
ty   giving    6402 

— by  garnishee   6398 

On  execution,  not  to  Impair  Hen 

of  Judgment    6475 

When    and    how    taken 6618 

Contents    ._^ 6618 

Property  left  with  debtor 6618 

Tenant  unable  to  give,  proceed- 
ings     6519 

Withdrawal  from  clerk's  office.. 6628 

Uen   of 6479,    6620,    6527 

Forfeited,  return    6520 

— action  on,  costs   6521 

—liability   of  obligors 6521 

— endorsement  and  record, 

6620,  6527,   6528 

Return  of  to  clerk's  office (627 

— record,     clerk's     fee 6627 

Under  distress  warrant,  defense. 6522 
Remedy     of     creditor     If     bond 

quashed    6623 

When   not   to  be  taken 6524 

— Indorsement  on  execution    ....6625 

Execution  on   6624 

— indorsing  "no  security  taken," 

6526,   6630 

•  — no  stay  of 6530 

Justice's    proceedings    on 6626 

— removal    to    court    6526 

Judgment  on    6626 

— Kjosts   Included   In    6529 

— Justice  to  keep  record  of 6630 

PORTS 

Purchased    or    leased    by    United 

States    17,   19 

FOITNDRIBS 

Ventilation  of  1838 

— penalty  for  failure  to  provide.  1833 

Toilets,  wash-rooms   1834 

— penalty  for  failure  to  provide.  .1834 
FOWL 

Trespassing,   powers   of  supervl 

„"0r» 274S 

Dead,    throwing   Into   Lynnhaven 

river     $289 

Report     to     land     owner     when 

caught  in  trap   3350 

Wounding  or  poisoning,  punish- 
ment    .• 44(7 

Shooting  for  amusement,   &c 4666 

— renting  premises  for   4666 

FOWLING 

Common  rights  of  3573 

FOX 

Premium  on  scalp 2729 

Hunting  for  on  land  of  another.  .3338 
franchise: 

Powers  of  counties,  cITIes.  and 
towns  over  not  Impaired  by 
power  granted  to  State  Cor- 
poration Commission, 

Va.  Const.,  cl.  b,   {  1S6 
Of    corporation,    taking    In    emi- 
nent domain   proceedings, 

Va.  Const.,  |  169 
Foreign  corporation  acquiring  or 

operating    Va.   Const;,    {    163 

General  Assembly  may  levy  tax 
on   Va.  Const.,  {  170 


Sec 
FRANCHISB— Cob. 

Taxation,  railway  or  canal  cor- 
poration  Va.  Con«.,  iS  177,  178 

—change   In   method   of  taxing, 

Va,  Const,  i  181 
Provisions  In  conflict  with  chap- 
ter 73,  effect  of  l'>« 

Granted  by  city  or  town,  

3016,  3018-}0t: 
— Va.  Const.,  I  126 

— ordinance 3016,  3018,  3011 

— advertisement 3016,  3018,  }tl9 

— bids 3016,  SOU.  JOJ» 

— bond    »*»• 

— time   for  which   granted JOlt 

— award    3020,  tOil 

— amendment    5*JJ 

— mandamus    M^ 

Purchased  by  city  or  town SOli 

Qas,  electric,  or  water  plant,  pur- 
chase by  city  or  town Ml* 

Assessment  by  State  Corporation 
Commission,  proceeding  to  cor- 
rect    «»* 

For  supplying  light,  water.  *c, 
acquirement  by  city  of  second 

class    tm 

Granted  to  public  service  cor- 
poration by  city,  town  or 
county,  power  of  State  Cor- 
poration  Ccmmlsston    3712 

Of  public  service  corporation,  ac- 
quired by  purchaser  at  sale  un- 
der mortgage  or  deed  of  trust. >8tS 
Tax,    exemption    of    building  and 

loan  association  from   41(> 

Quo  warranto  for  misuse  or  non- 
use,  .  by  corporation  or  Indi- 
vidual     5841-5847 

Appeals  In  cases  Involving (317 

FRANK 

Definition   Va.  Const,  i  15» 

When   Issuance   of   prohibited. 

Va.  Const,  i  in 

FRANKLIN    COUNTT  ,,„ 

Commonwealth's  attorney.  fees.-JSts 
FRATERNAL  ASSOCIATIONS 
See  also  "ConH»»«tloM»'' 

Incorporation      J872- JM» 

FRATERNAL    BENEFIT   ASSOCIA> 

TIONS 
See  also  "Corpomtlpms'' 

Incorporation    3»7i-J"» 

Supervision  and  control  by  Stat* 

Corporation  Commission  <'*' 

FRATERNAL   BENEFIT   SOCIKTIK8 
See  also  "CarporattoBs" 
Created  by  laws  of  another  State, 

appointment    of    Secretary    of 

the  Commonwealth  as  agent  on 

whom  process  may  be  served.. 3»4S 

— process  mailed  to   JJJ* 

— Judgment  against   384S.  IMJ 

Deflnltion    <»;' 

Lodge  system,  deflnltion  of 4174 

Representative    form   of   Ko^^rn- 

ment,  definition  of  4n» 

Exemption   from   other  laws    --tli* 

Beneflts,  conditions  of  *••• 

Beneflclarles    .• J^jJ 

Membership,  quallflcatlons  for...4!i> 
Certlflcate   of   membership,  what 

to  show   4.M 

Funds    of    4H1 

Investments   4"* 

Payments  by  members,  purposes 

used  for   4JH 

Incorporation,    organization    — 4^* 

— amendment  of  charter  4II» 

Powers    4184,  4J»» 

Reincorporation    4.l» 

Transfer  of  membership  *"* 

Merger    4:m 
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FRATERNAL    BBNBPIT    SOCIETIES — 
Coa. 

Annual   license   of 4287 

Place  of  meeting: <289 

L.ocatlon  of  office    4289 

Foreign,   license   to   do   business. 

procedure  for  obtaining 4287 

revocation  of    4295,   4301 

— examination  of  by  Commission- 
er of  Insurance    4299 

■ adverse    publication    4300 

Officers.   liability  of    4290 

Waiver  of  provisions  of  laws  and 

constitution   of   4291 

Benefits  not  liable  to  attachment 

or  garnishment    4292 

Flllngr  constitution  and  laws  witli 

Commissioner    of    Insurance 4t93 

Annual    reports    4294 

— mailed   to   beneflciaries    4294 

Certlflcates,  valuation  of... 4296,  4296 
Examination  of  by  Commissioner 

of   Insurance    4297 

Dissolution   of    4295,    4297 

— procedure   for    4297 

— receiver,  appointment. ..  .4297,  4298 
Societies  exempted  from  law.... 4302 

Kxemption  from  taxation  4303 

Fraud  in  securiner  certificate  of, 

penalty    4304 

Fraudulently     obtaining     money 

from,    penalty    4304 

Soliciting:  membership  in  society 

not  licensed,  penalty   4304 

False    statement    In    reports    of, 

penalty     4304 

Violating   law  as  to,  penalty 4304 

FRATERNITY   HOUSE 

Keeping,    etc.,    ardent   spirits   at, 

punishment     4S06 

Used  in  violating  prohibition  law, 

nuisance    4622 

^-closing   up    .^ 4622 

— bond   of  owner 4622 

— Injunction   against    4630 

Not  a  home  within  meaning  of 

prohibition  law   4662 

KRACTD 

Certificate  of  certified  public  ac- 

countant   revoked   for    670 

Defense  to  negotiation  of  ware- 
house   receipt    1336 

In      procuring      registration      of 

ti  ade-maric    1459 

— land   grant    486-488 

Scheme  to  defraud  by  issuance, 
sale,  etc.,  of  stocks,  bonds, 
town  lots,  investigation  of  by 
State  Corporation  Commission. 371 4 

In  drawing  Jurors   4526 

Hiring    horse,    vehicle,    automo- 
bile, etc,  with  intent  to  cheat.. 4567 
Winning    at    game    by,    punish- 
ment     4692 

Compromise  of  suit  of  Infant  or 
Insane  person,  when  set  aside 

'or    6SS2 

Procuring  negotiable  instrument 

by    6617 

money    paid    by,    when    right   to 

recover   accrues    6811 

In   procurement  of  contract,  plea 

ot    6145 

— proceedings  on    6146-6150 

Ground    for    attachment    6379 

FRAITDS.  STATUTE  OP 

General   provisions    5661 

FRAUDULENT  CONVEYANCES 
Set   aside,    homestead    not    to    be 

claimed  in Va.  Const.,  I  191 

Fraudulent  acts  void  6184 

Intent   to  delay,   hinder,   defraud 

creditors   6184,   5186 

Bona  fide  purchasers  6184 


Sec. 
FRAUDULENT  CONVEYANCES — Cob. 

Consideration    5185 

— marriage  as    5185 

Gifts,    conveyances,    &c..    void    as 

to   prior   creditors    5185 

Position  of  subsequent  creditors. 5186 
Suit  by  creditor   to  set  aside. ..  .5186 
— Judgment  or  decree   not  neces- 
sary before   5186 

— ^measure  of  relief  6186 

— lien   of  creditor    5186 

— Intervening   by    petition 5186 

— personal  decree  against  debtor. 51 86 

Sale  of  merchandise  in  bulk 6187 

Loans  of  goods  or  chattels 5188 

— possession    , S188 

Reservation  of  use  of  property.  .6188 

— of   title,   recordation    6189 

— how  enforced    6190 

— possession  of  chattels   5189 

— when  and  how  lien  released. .  .5191 
— penalty  for  failure  to  release.  .5191 
Necessity  for  writing,  contract  In 

consideration  of  marriage    5192 

^-conveyance  or  sale  of  real  es- 
tate,  or  term   therein   of   more 

than  Ave  years 5192 

' — bill  or  contract  of  sale  of  chat- 
tels,    posesslon     remaining     In 

seller    6192 

— recordation     6193-5196 

— validity  when  recorded. .  .5193,  5194 
— void   as   to   creditors   and   pur- 
chasers  unless   recorded    5194 

— possession  as  notice  to  pur- 
chaser     5194 

— where  recorded  6195 

when    goods    removed    from 

county    5196 

Mortgage,  deed  of  trust,  &c..  on 
personal  property  in  another 
State  invalid  unless  recorded  in 

this    State    5197 

Writings   admitted    to   record   on 

.same  day,   priority  between. .  .5198 
When  writings  to  be  recorded  in 
county   and    when    In   coi'pora- 

tlon    6199 

Subsequent  purchaser.  Hen  for 
purch.isa     money    paid    before 

recordation    6200 

Construction  of  term  "creditors". 6200 

— "purchasers"    6200 

When  purchasers  not  affected  by 

recordation    5201 

Trader   falling    to   disclose   name 

of  principal  or  partner.  .5194,   5224 
Effect  of  deed  purporting  to  con- 
vey    property     which     grantor 
does  not  own  but  subsequently 

acquires    5202 

Suits  to  avoid,  limitations  on... 5820 

Attachment    6379 

FREDERICK   COUNTY 

Jail,  Jailor   2868 

Commonwealth's  attorney,  fees.. 3605 
FREDERICK  SBURO 

State   Normal   School  at 939 

— name    942 

Jail.    Jailor    2868 

Commonwealth's  attorney,   fees.. 3605 

Ballast    masters    3651 

— assistants    3661 

— district    3661 

Corporation   court    6906 

— Judge     5906 

— appointment  of  ballast  mas- 
ters      3661 

FREEDOM 
Of  speech  and  press.. Va.  Const.,  i  68 
— restraint  on  prohibited, 

Va.  Const.,  5  12 

Religious  freedom   34,  36 

— Va.  Const.,  I  16 
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See. 
frg»:doh— Com. 

Prlvllego  of  members  of  General 
Assembly     from     liability     for 
speech  or  debate. . .  .Va.  Const..  (  48 
FRIOBHOLD 

Review   in   cases   involvins <SS7 

FRBEHOIiDB^RS 

Petition   by   for   Investisation   of 

San  Jose  scale   880 

Reauest  by  for  Investlgration  for 

rust  In  cedar  trees 88S 

FHKBHASONS 

Property  of   47 

Land     48 

Books  and  furniture 49 

Trustees,   appointment   of    49 

FRBIQHT 

See  also  "CoBtmoB  Carrlera"! 
"Rallroada";  "TniBsportatloa 
CompaBles'* 

Definition   Va.  Const.,  I  153 

TTnclaimed.   sale   for   charges, 

3933.  3934 

FRrrrs 

Preserved    In    ardent    spirits    as 

ardent  spirits   4SS1 

-FRVrr  TRBBS 

Inspection    of    898 

— destruction     899-901 

Injuring,  in  condemnation  pro- 
ceedings      4382 

FlTBl. 

Provided     by     cities     of     second 

class    2906 

PVOITITBS   FROM   jrSTICB 

Limitation   of  prosecution 4768 

Ground  for  divorce  5103 

Rewards  for  apprehension  of... 6068 

BztradltloB 
For  crim«   committed  outside   of 

United  States  6069.  5060 

Of  fugitives  from  another  State. 5061 
— ^warrant   for  arrest,  issuance.  .5062 

execution    5063 

— proceedings  after  arrest.  .5063-5065 

— recognixance    5063 

• discharge    5065 

— commitment 5063 

—  ^-discharge  from  5065 

— information   of  proeeedings   to 

Governor    6064 

— duty   of  Governor    5064 

— delivery  to  person  authorised 
by  Governor  to  receive  ac- 
cused     6066 

— discharge   6066,  5066 

— costs    6066 

— when   detained   in   this  State.. 5067 
FUNDS 

See  «A»proprtatloBs**t  ^LHciatT 
FvBd"!  «PabIle  FaB«s» 

Court  funds,   see  "Coorts"!  «Re. 

edve'ra" 
School  funds,   see  "BdaeatloB" 
FVNBIIAL.  BXPBNSB8 

Of   Confederate    pensioners 2646 

FfJRNirrRB 
Of  Freemasons,  Odd  Fellows,  Ac.     49 
At     Capitol     and     State     Ubrary 
building    403 

At  Governor's  house   404-405 

For  county  officers,  furnished  by 
supervisors    2767 

For  court  and  county  officers, 
proportion  of  expense  borne  by 
city  of  second  class  2904 

For  civil  and  police  Justice 3109 

GALUmriiBS 

Unlawful  hunting  of  SSSC 


Sec 
GAHBUNO 

Removal  of  officer  convicted  of..III5 

Concurrent    Jurisdiction   of   cor- 
poration  court  and  police  Jm-..., 
Oce    lOIi 

— civil  and  police  Justice .-.HM 

GAHB 

See  also  «GaaM>  Waidea^i 
«HBBtlac»  , 

Preservation  of,  etc.,  powers  of 
supervisors    "" 

Duties,  Commissioner  of  Game 
and  Inland  Fisheries,  in  gen- 
eral    .......J115 

Laws,  blanks  and  printed  mat- 
ter for  carrying  out  provistos 
of,   how   provided    Hit 

— publication  of   i:"" 

— violation  of  duty  as  to  by  offi- 
cers and  wardens   "*• 

— prosec'itlons  under  reported  !•     , 
commissioner    »•« 

—cost  of  prosecutions,  fees  to 
wardens    ;•*' 

— charge  to  grand  Jury  on «» 

— certain     conflicting     laws    r«-    ., 
pealed     »« 

—certain   acts  not  affected mIi 

— regulations  by  boards  of  «"- 
pervlsors    ♦"* 

— conviction  a  third  time  for  vio- 
lation  of,    proceedings  on JJw 

— acts  of  local  application  con- 
tinued   In  effect   M« 

— forfeitures  for  violation  of.  en- 
f oroement    1J«-«T7 

Game  protection  fund,  roonty 
from  hunting  licenses  i>ald  to, 

—how  disposed  of  v  •  •  V.;."  '  ;«"'* 

—penalty  on  clerk  for  falling  '•   ,, 

report  prosecutions  paid  *<>•  ■•-*{;: 

—reports  by  treasurer   -V- 

Vlolatnns  of  law  by  corporaUon, 

service  of  process,  ftc  "" 

— collection  of  fine ••"" 

Fur-bearing  or  hair-bearing  ani- 
mals, trapping  on  land  of  "•-,j, 

other    Hj 

— season   for    ^,, 

— written   ccrsent    KU 

— inspection  of  traps  ;•"", 

•—report    to   land    owner  of  W',^ 

male  or  fowls  caught  "" 

— place  for  setting  traps  gj' 

— liability  for  damages  fro" •■■  n!} 
— right  to  destroy  traps.  ftc...»»« 
V— trapping    or    killing   on  <««'»jjtj 

owti   land   :VS'mi 

—penalties  for  violations  of  l»*HtJ 

— separate   offenses    ill 

—adoption    of    law    by   »nper»l-jjjj 

Slse  of  guii'that  may"be"nsed...M|* 
Use  of  more  than  one  Konv/v.' 
Transportation     of    from    state, 

penalty   n":';, 

—killing,     Ac.     with    Intent   to^^ 

ship j-j. 

Unlawful  hunting  InJ 

— wild  water  fowl  gS 

— wild  turkey Si 

— ^muskrata    KJ 

— pheasants    nu 

— grouse    M( 

— quail    is 

— ^partridges    mu 

— ^woodcock   * m! 

— ducks    S 

— sora   Mu 

—rails  ^ 

— mudhens    SS 

— gallinules    SS 

■ — ^plover    ..  I JS 

—«urf  birds  "• 
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B9C. 
GAME — Cob. 

— sntpe    S356 

•     — sand  pipers    8S»u 

— ^wlllets    S356 

— tattlers    33B6 

— curlews 3356 

— doves     3356 

— robins  3356,  3360 

— hares  3356 

— deer  3356 

— squirrels  3356 

— at    night    ...3356 

— penalty     3356 

— regulations   by   supervisors 3356 

1— exceptions  to  law    3357 

— birds    other    than    game    birds. 

penalty     3364 

—acts   of   local    application    con- 
tinued   In    efTect    3366 

GAME  PROTECTION  FUND 

See  "Game" 
GAME  WARDENS 

See  also  '•Game";  "Ftah  aad  Fish- 
tail" 

To  be  flsh  wardens 3197 

Appointment,    term    3319 

Process,  service  by   3318 

Duties  and    powers    3320 

— arrest,  search,  seizure 3320 

Supervision  and  control  by  com- 
missioner      • 3321 

Removal     3321 

Bonds,   conditions  of   3322 

•  Ex-officio  wardens    3323 

Compensation    3324,    3325 

Forest  fires,  duties  as  to 3326 

Violation    of    duty    under    game 

laws,    penalty    3341 

Fees  and  proportion  of  fines  to.. 3343 
In     Accoraac     and     Northampton 
counties,        appointment       and 

control  of 3347 

In     Princess    Anne    county,    ap- 
pointment     334') 

GAMING 

Lotteries  prohibited.  .Va.  Const.,  {  6» 
Keeping     gaming     table,     bank, 

wheel  of  fortune,  etc 4676 

— permltttnf;   on    premises    467'i 

— acting  as  doorkeeper    4678 

— hindering  arrest  or  seizure 4678 

— betting  or  playing  at, 

4679,    4681,    4686 

In  public   place 4679,    4681 

— what   Is  public   place 4680 

Playing,    punishment    4686 

Conducting  or  being  Interested  In 

game  played  for -money 4687 

Bookmaking  on  races,   pool   sell- 
ing, etc 4682 

Permitting  at  ordinary  or  house 

of  entertainment   4688 

— presumption    of    4689 

Letting  outhouse,  etc.,  for  unlaw- 
ful gaming,  presumption    4696 

Winning  at  by   cheat  or  fraud.. 4691 

Betting  on  election    4692 

Lottery   -jr  raffle    4693 

^forfeiture  of  prizes,  etc 4694 

Laws  remedial    4704 

Attorney's    or    officer's    tets    In 

prosecutions  for ; 4706 

Bucket   shops,   bucketing,   etc, 

4714-4718 
Betting    on    horse    race    run    on 
street,    road,    bridge    or    )and- 

taff    4741 

Witness    testifying   for    prosecu- 
tion, immunity  to   4780 

— Denaltv  for  refusing  to  testify. 4780 
Accused    incompetent    to    testify, 

when    4780 

Apparatus     for,     search     warrant  ■     " 
for 4820-4822 


Bee. 

GAMING — Com.  .  ^„.. 

Forfeiture  for,  how  enforced 4986 

Contracts  for,  void    5558 

Money  or  property  lost,  rectt^ery 

of 6559-5660 

— repayment  to  bar  prosecution . .  6560 

Deflnltion    jjjj 

Llcfnae.  fee    JJ*; 

— where  payable 2162 

Lien ^**l 

— how    enforced    6449 

GARNISHMENT 

See  also  "Exemptlosa"!  xHome- 
•tead    Exemption" 

For  collection   of  taxes 2444-2447 

Pension,   exempt  from    2658 

Payments    on    insurance    policy, 

when    not    subject    to 4219 

Pavments  by  fraternal  benefit  so- 

c'letv  not  subject  to    4292 

In  attachment  proceedings,  ex- 
amination      5|SI 

— answer    6398 

—order  to  pay  money  or  deliver 

property     5J98 

— forthcoming   bond    6S98 

— exemption     6J9H 

— failing   to   appear    6S99 

— falling    to    disclose    fully 6400 

— judgment   for   costs    6400 

Summons,    when    returnable 6056 

On    execution,    summons    6509 

— examination    of   garnishee    6510 

— judament.   execution    ....6510,   8513 

costs    «51  J 

— failure  of  garnishee  to  appear 

or  disclose    6611 

— navment   by   garnishee    6612 

— after  return    day    6485 

Waees  and  salaries  of  employees 

of  State   65B9 

— of  citv.  town,  or  county  offi- 
cers,   clerks,   employees.  .6560.    6561 

— of  laborer    6555,   6556 

oroceedlng  to  exempt 6556 

GAS 

Seo  nisn  «Ga«  CompaBles"!  «Gaa 
Worka";  "Public  IJHllty  Co«i- 
nanlri" 

Sale  or  lease  of  by  State  Geologi- 
cal   Commission    **1 

Use  of.  warnings  and  directions 
nosted  in  hotels,  boarding- 
houses,   etc 1607 

In  mines,  protection  against. 

1864-1864 
Taxation,  separate  assessment.  .223' 
Plant.  Durchase  by  city  o»  town. 301 7 
Unlawful  diversion  or  use  of... 4478 
On  "State  of  insane  person  or  in- 

fp.Tit,  suit  tf-  sell  or  lease.  .5335-6347 
— -eftate   held   In    trust 5335-6347 

G*8    noMPANIES 

Use  of  streets  by Va.  Const,  I  124 

As   Dublic   service  corporations.  .3881 
Injury  to  or  destruction  of  prop- 
erty   of    4478 

Unlawful   use   of  or   Interference 

with    pas   meter    4478 

G4S   FIXTURES 

Buying  or  receiving  with   Intent 

to   defraud    4449 

GAS  'WORKS 

Sale  of  by  city  or  town. 

Va.  Const.,  i  126 

Acquired  by  city  or  town 3031 

GATB<I 

See  also  "Tall  Gates" 

Across  private  roads 2009 

— leaving   open,   penalty    2010 

On  public  highway,  proceeding 
for   removal    2011,   2012 
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Sec. 
GRNERAI.    ASSBMBLY — Con. 

— sUy  of   i9^ 

Arrest  and  imprisonment,  privl- 
lece  against 297,  299,  300 

Witnesses,   power   to   summons..   SOS 

— adminlsterinK  oath  to   304 

Salaries    34S7.  3468,  3459 

Bxempt  from  jury  service 598b 

Document  clerk,  salary   S4S7 

— office,   when   kept  open... 345'! 

Powera  and  Dntlea 

May  provide  for  trial  of  crimi- 
nal cases  by  Justices  of  the 
peace Va.  Const.,  S  3 

May  provide  for  Juries  of  less 
than  twelve Va.  Const.,  (  8 

May  limit  number  of  jurors  in 
civil  cases Va.  Const.,  }  10 

To  provide  for  annual  registra- 
tion of  voters. ....  .Va.  Const.,  (  25 

— appeal  from  denial  of, 

Va.  Const.,  (  25 

—correction  of  illegal  or  fraud- 
ulent  Va.  Const.,  {   25 

— transfer  of  voters.. Va.  Const.,  J  25 

To  provide  ballots  for  elections, 

Va.  Const..  J  28 

May  prescribe  property  qualifi- 
cation for  voting  in  county, 
city,  or  town  elections, 

Va,  Const.,  J  30 

To  enact  laws  to  regulate  elec- 
tions  VtL  Const.,   i   36 

May  provide  for  voting  ma- 
chines  Va.  Const.,  I   37 

Writs  of  elections  to  supply  va- 
cancies  Va.  Const,   (  47 

General  powers  of  Senate  and 
House   Va.  Const.,   I   47 

Impeachment  of  officers, 

Va.  Const.,  )  54 

Congressional  districts,  appor- 
tionment  Va.    Const.,    {    55 

May  declare  when  offices  deemed 
vacant Va.  Const.,  f  S$ 

To  provide  for  conducting  and 
making  return  of  elections, 

Va.  Const.,  :  56 

— for  determining  contested  elec- 
tions  Va.  Const.,   I   66 

Removing  disability  for  voting 
with  reference  to  duelling, 

Va.  Const.,  S  57 

Suspension  of  writ  of  habeas 
corpus Va.  Const.,  J  58 

Bill  of  attainder  prohibited, 

Va.  Const.,  I  58 

Ex  post  facto  laws  prohibited, 

Va.  Const.,  J  58 

Obligation  of  contract,  laws  im- 
pairing, prohibited. Va.  Const.,  i  58 

Freedom  of  speech  and  press,  law 
abridging  prohibited, 

Va.  Const.,  |  68 

Property  taken  for  public  use, 
compensation Va.   Const.,  |   58 

Religious  worship,  freedom  uf  to 
be  maintained Va.  Const.,  {  58 

Religious  tests  not  to  be  im- 
posed  Va.  Const.,  i  58 

Not  to  incorporate  churches, 

Va.  Const..  :  69 

Not  to  authorize  lotteries. 

Va.  Const.,  i  60 

Formation  and  division  of  coun- 
ties  Va.  Const.,  t  61 

Intoxicating  liquors,  laws  rela- 
tive  to Va.  Const.,   I   62 

Courts,  powers  which  may  be 
conferred  on Va.   Const.,   §   63 

Special  laws  prohibited  when, 

Va.  Const.,  i   63 
'    General  legislation, 

.  Va.  Const.,  ii  64,  66 


rsESNBRAL,    A8SBMBI-T— «o«. 

Acts  surrendering  or  aW*?"'"* 
power  to  tax  corporationB  pro- 
hibited  •,-^*- ^"?ft  ' 

Exempting  corporation,  "foe*- 
tlon.  or  individual  from  opera- 
tion   of    Ke»"»|..'.Va.?SS't:iM 

May  authorize  local  lefl;'*""" 
by  counties,  cities,  and  Wwb^^  ^^ 

Appropriations  to  charitable  and 
^ther    institutions,  ^lunuatl^n.^,, 

As   to   election   of   Gov«-norj^  ^  ., 

-of  Lieutenant  Oovernorj,^^^^  ^ ,. 

—of  Secretary  of  Commonwranh,^  ^ 

— of  State  Treasurer. Va.  Const,  i  M 
-of  Attorney  General^  ^^^^^  ^  ,„ 

-of  Auditor  0*  Publlc^Accouna   ,, 

To  provide  for  discharge  of  »- 
ecutlve  f unctions.. Va.  ConsU  I  '« 

To  provide  system  of  checks  and 
balances  for  officers.^  ^^^^^  ,  „ 

Establishment  and  maintenance 
of  Bureau  of  Labor  and  SUUS- 

-tics     '. Va.  ConaU  I  »• 

Changing     Jurisdiction     of    Su- 
preme Court  of  Appeals,  „ 
Va.  Const.,  I  w 
Rearranging  Judicial  clrcuUs,^^  ^  ^ 

Mav  provide  additional  ^courts 
fbr  cities Va.  Const,  J  " 

May    establish     courU    <>''«»  ,„ 
registration Va.  Const,  i  i" 

Conferring  Jurisdiction  on  clerks 
of  court  as  to  probate  of  wtlB 
and  appointment  of  fiduciaries. 

Va.  Const.  I  W 

To  provide  for  election  or  ap- 
pointment and  for  Jurisdiction 
of  Justices  of  the  peace.  „ 

'  Va.  Const,  1 1" 

To  provide  for  granting  ba".      ,  ,„ 
Va.  Const,  I  "» 

To  provide  for  examination  of 
books  and  accounts  of  county 
and  city  officers. .  .Va.  ConsU  1 1» 

To  enact  laws  for  government  or 
cities  and  towns.. Va,  Const,  I  J" 

— special  laws  In  relation  there- 
to,  how  passed Va,  Const,  I  l" 

May  prescribe  forms  of  govern- 
ment for  cities  and  towns, 

Va,  Const,  1  '" 

Classification  of  cities  and  towna 

Va.  Const,  I  >" 

Provision  for  election  of  city  »n* 
town  officers  not  provided  for 
In  Constitution... Va.  Const,  I  l» 

May  change  time  of  election  oi 
«ity  officers Va.  Const  I  t^- 

Restricting  powers  of  cities  ano 
towns  In  granting  francnue* 
selling  or  leasing  property,  . 

Va.  Conau  l  *** 

May    provide    for    extension   or 
contraction  of  corporate  linmj   ,, 
of  city  or  town...Va.  Const,  I  '•• 

To  establish  and  mainUln  system 
of  free  public  "Chooto.  ^^^  , ,» 

.  To  set  apart  "te'"y/^",^  ,  i» 

^"^"s?,''*"""  '"f  .vi?  cun  >« 
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GEKBRAIi    ASSEMBLY— Con. 

May  establish  aKricultural,  nor- 
mal, manual  training,  and 
technical  schools.. Va.  Const.,  S  137 

May  provide  for  compulsory  ed- 
ucation  Va.  Const,  I  138 

May  continue  appropriation  to 
William  and  Mary  CoUegre, 

Va.  Const.,  i  141 

Not  to  regulate  affairs  of  cor- 
poration or  grant  rights  or 
privileges  by  special  act, 

Va.  Const.,  (  164 

May  amend  or  repeal  laws  re- 
lating to  chartering  corpora- 
tions  Va.  Const.,   i   164 

— for  surrender  or  forfeiture  of 
charter  of Va.  Const,  |   164 

May  provide  for  election  by  peo- 
ple of  members  of  State  Cor- 
poration Commission, 

Va.  Const,  t  166 

May  establish  subordinate  divi- 
sions or  bureaus  of  State  Cor- 
poration Commission, 

Va.  Const,  f  166 

To  provide  quarters  for  ana 
funds  for  expenses  of  State 
Corporation  Commission. 

Va.  Const,  I  166 

May  amend  laws  relating  to 
State  Corporation  Commission, 

Va.  Const,  cl.  1,  i  166 

To  provide  for  payment  of  fees 
by  corporations..  .Va.  Const,  i  167 

May  disorlminate  against  for- 
eign corporations. . Va.  Const,  i  16S 

May  enact  laws  preventing 
trusts,  combinations  and  mo- 
nopolies  Va.  Const,   I   166 

May  prevent  railroads  being  built 
parallel  to  Blchmond,  Freder- 
icksburg and  Potomac  Rail- 
road  Va.  Const,  I  166 

May  regulate  Issue  of  stock  and 
bonds  by  corporations, 

Va.  Const,  I  167 

May  provide  for  assessment  of 
taxes Va.  Const,   i   169 

May  allow  lower  rate  to  be  as- 
sessed by  cities  and  towns  on 
land  added  to  corporate  limits, 

Va.  Const,  S  169 

May  segregate  property  for  tax- 
ation   Va.  Const,  (  169 

May  levy  taxes  on  Incomes,  fran- 
chises, eta Va.  Const,  I  170 

To  provide  for  reassessment  of 
real  estate Va.  Const,  I  171 

To  provide  for  separate  assess- 
ment of  coal  and  mineral 
lands Va.  COTist,  {  172 

To  levy  capitation  tax, 

Va.  Const,  I  17S 

— may  authorise  counties,  cities 
and  towns  to  levy  additional, 

Va.  Const,  I  17S 

May  deflne  and  survey  natural 
oyster  beds Va.  Const,  {  176 

May  provide  for  taxation  of  rail- 
way and  canal  corporations, 

Va.  Const,  i   181 

May  change  exemptions  from 
taxation Va.  Const,  i  183 

To  provide  and  malncain  sinking 
fund Va.  Const,  t  187 

May  fix  rate 'Of  taxation, 

Va.  Const,  I  189 

May  levy  special  tax  and  make 
appropriations  for  pensions, 

Va.  Const,  i  189 

To  provide  for  setting  apart  ex- 
emptions  Va.   Const,   I   190 

Stay  laws  prohibited. Va.  Const.,  I  194 

Calling  constitutional  conven- 
tion  Va.  Const,  t  197 


■a«. 
GENERAL.   ASSEMBLY — Com. 

To  determine  election  of  Gover- 
nor  and   Lieutenant  Governor.   119 

Amendment  to  Constitution,  how 
proposed,  enrolled,  published 
and  submitted  to  the  people..  IH 

— Va.  Const,  t   196 

May  impose  duties  on  Attorney 
General    -.•LIJJ  '  '  ' 

Power  to  suspend  or  repeal  gifts, 
devises,  &c.,  for  educational  or 


literary  purposes 


698 


Rector  and  visitors  of  University 
of  Virginia  subject  to  control 
•of *"• 

Consent  to  deed  of  trust  on  prop- 
erty  of  University  of  Virginia.  821 

Control  of  Virginia  Military  In- 


stitute 


834 


Control    over    Virginia    Agricul- 
tural   and    Mechanical   College 
and   Polytechnic   Institute.....   860 
Disbursement    of   fund   appropri- 
ated for  county  demonstration 

inspected   by    ;  •  •  *  A* ;  •  * '  i 

Virginia  State  School  for  Colored 
Deaf  and  Blind  Children,  con- 

trol  of 988 

To   flx   compensation    of   persons 
employed    In   Bureau   of  Labor 
and  Industrial   Statistics. ..... .1801 

■  Appropriation  for  Bureau  of  La- 
bor and  Industrial  Statistics.  .1801 
Consent  of  required  for  street  or 
highway  through  land  of  State, 

ftc "'** 

Banks,  Inspection  of i •  v  •  •*^" 

— repeal  or  modlflcation  of  char- 
ters of   ......4134 

Right  reserved  to  provide  for 
connecting  work  of  one  public 
service  corporation  with  an- 
other     i--v.-, *"' 

Repeal  of  charter  of  public  ser- 
vice corporation    8891 

ELECTION    AND   REMOVAL  OP 
OFFICERS 
To   decide  contested   election   for 

Governor Va.  Const,  J  70 

Election  of  Governor  In  case  of 

tie  vote Va.  Const,  i  70 

Judges  of  Supreme  Court  of  Ap- 

peals Va.  Const,  {  91 

—circuit  Judges Va.  Const,  |  96 

—of  city  courts ^^'^'^°^f^-J,ll 

—removal   Va.  Const,  I  104 

— for  new  circuit ■ .  • •.•"JSS 

Vacancies  in  office  filled  by ijz 

Auditor  of  Public  Accounts 828 

Second  Auditor ;*» 

Register  of  the  Land  Office. .. ..   828 
Superintendent   of   Public   Prlnt- 


S28 
829 


Ing    ^,  . 

Failure     of     Sta,te     officers     to 

qualify    •• „„ 

Removal  of  State  """cers. .. . . . .  •  |J0 

Filling  vacancies 330,  881,  882,  88« 

Civil  juBtices  for  cities 311 J 

Commissioner  of  Insurance 4171 

Commissioner   of   Prohibition 4623 

— restoration  or  removal  of 4824 

— fllUng  vacancy   •  • 48Z« 

To  confirm  appointment  of  mem- 
bers     of      State      Corporation 

Commission    »694 

— Va.  Const,  t  156 

State  Highway  Commissioner.  .1963 

Reports  to 

By  Governor Va.  Const,  .11  68,  73 

— of  suspension  of  officers,  

Va.  Const,  t  78 

— of  fines  remitted    2674 

— of  removal  of  notary .2860 

— suspension  of  Commissioner  of 
Prohibltton 4624 
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Bee. 
QOOD  BEHAVIOR 

^lllrV  .  '?f'. .  .'*.T.'.  ".    • .     4790:47*2 

Of   convicts,   allowance   for 5017 

OOOD8  AND  CHATTBtS 

Gifts  of,  when  Invalid ol*i 

Loan  of,  when  void  as  to  '''^"'"gjgg 

Reservation'  of  use  or  property 
by  way  of  condition,  reversion, 
remainder  or   otherwise   .6188 

Contract  In  consideration  of 
marriaKe,  void  as  to  credltors.Slsa 

For  sale  of.  possession  allowed 
to  remain  with  seller  •••••:ii"|| 

— valid    when   recorded 619S-61M 

Partition,  by  sale,  when 6Z8e 

Levy  of  execution  on. 6486. 

—When  subject  to  prior  Hen 6486 

GOODS  SOLD  AND  DBLIVBRBD 

Action  by  owner  of  adrift  Prop- 
erty aaralnsl  land  owner 3571 

— burden  of  proof   »»'* 

OOVBRNMBNT 

Unfformliy Va.   Const.,   J   14 

Preservation Va.  Const.,  J  IB 

Attempt  to  usurp .4SS1 

QOVBRNOR  „       „        *      .    Ej 

Impeachment Va,  Const.,  i   64 

Chief  executive  officer,  ^     .   -« 

Va.  Const.,  I  69 
Ineligible     for     next    succeeding 

term   Va.  Const.,  J  6» 

InellKlble  to  other  office, 

Va.  Const.,  I  69 

Quallflcatlons  of Va.  Const.,  {  71 

Salary Va.  Const,  t  72 

Residence Va.  Const.,  §  72 

Record  of  offclal  acts  of  kept  by 
Secretary  of  Commonwealth, 

Va.  Const..  {  80 
'Equivalent     to     "the     executive 

power  of  the  Commonwealth".       6 
E^iulvalent  to  "the  person  having 

the  executive  power"    6 

Term  of  office ■• H* 

— Va.  Const.,  i  69  ,,.,,« 

Election    118,   119 

— Va.  Const.,  I  70 

— returns,  counting   119 

^Va.  ConsU  iTrO  ^^^    ,^^ 

— contested    »64,   265 

^Va.  Const.,  I  70 

— tie  vote Va.  Const.,  t  70 

Vacancy  in  office,  how  duties  dis- 
charged   120 

— Va.  Const.,  t  78 

—how  filled  120 

Staff    819 

^-expense   of    319 

Notice  to  of  absence  of  Auditor, 
Second  Auditor,  State  Treas- 
urer       840 

— of  Secretary  of  the  Common- 
wealth     .-•••  846 

Books  of  Superintendent  of  Pub- 
lic Printing  to  be  open  to. . . .  381 
Appeal  to  by  bidder  for  contract 

for  public  printing   382 

— by  bidder  on  contract  to  fur- 
nish  paper   383 

Inventory   of   property    In   house 

of    404 

Purchase  of  furniture  for  house 

of    405 

—sale  of    40t> 

Copies    of    land    grants    lacking 

signature   of    417 

Member      and      chairman      State 

Geological    Commission. ..  .523,    828 
Member  of  Art  Commission    ....   581 
Member  of  State  Board  of  edu- 
cation       696 


See. 
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MJm%e?"v^Vg?n?i''Normal    School  ^^ 

Member  of  board  <>'  "VS*{,ite 
peal  from  proceeding  of  staie 
Board  of  Dental  Examiners  re- 
voking license   •■••••••li ii« 

Member"  of .  Fi?*"S?.„^  aSj;"  Tto 
Member  anl  chairman,  SUte  ^^^jjy 

Bo^d'payabli'  to,'  actiin  on ||» 

Contract  with,  action  »";,■•■  die 
Actions   in   name   of,   debu  d»«„.j 

State         

Bids  to  surrender  bonds  *»[  can- 
cellation   opened    in    P""*°~jtt5 

Privilege  from'  arrest  . . .  -  •  •  l- •*'** 
Approval     of     printing,     btaaki. 

etc..    for    carrying    out    Pro^*™. 

sions  of  game  laws "JJ 

Salary     .iij 

Stenographer    J.,, 

Secretary    34)] 

— salary    ••« 

Assistant  secretary    »J*J 

— salary    .ij« 

jan'w :::j4ii 

— salary    j4jj 

Messenger    i!j4« 

S^vanTs  it  'Exeiutive  ■  Man^o"-  HH 
Record  of  convicts  submitted  to.Mls 
Visitor  of  penitentiary  •■;•••■••"" 
Warrant,  commutation  of  P<^-j,jj 
ishment    J^J 


ishment 

— return   of • ,,«5 

Exempt  from  Jury  service ... ...-»»»» 

Doorkeeper,    exempt    from    ''^^^.k 

service    ; ,,., 

Actions    against-    venue    of «•" 

—court  In  which  brought... •»>» 

Judicial    notice    taken    of   »'K»*- ,-. 

ture  of   *"' 

Powera  aad  Datlcs 
Proclamation    of   Constitution, 

Va.  Const.,  Schedule,  I  ?« 
Report  to  General  AMembly, 

Va.  Const,  tl  »».  '» 

— of  suspension  of  officers,     _^    ,  ., 

Va.  Const,  f  ** 

— of  fines  remitted   J|J* 

— of  removal  of  notary *»*' 

— appointment    of    commissioners 

of  deads    ;***' 

— suspension   of  Commissioner  01 

Prohibition    v,"  V;-T  «  M 

Duties  and  powers... Va.  Const.  I  " 
Requiring    information   from,  in- 
specting books,   etc..  of  execu-    _ 

tlve  oftlcers Va.  Const,  i  <« 

Commissions      and      grants     st-    , 

tested  by Va.  Const,  i  -i 

Veto  of   bills Va.  Oopst„  }  <» 

When  duties  to  devolve  on  Ueu-    . 

tenant  Governor. .  .Va.  Const,  I  ■» 
Commissions  issued  by  to  Judge* 

Va.  Const,  i  I*! 

— to   Attorney   General,  .    ,  1.- 

Va.  Const.  I  l*; 

— to.  forest  wardens ;„,;;•"  * 

—to  officers  of  Virginia  MiliUry 

Institute    :  '" 

— to  Commissioner  of  Game  »'"',-^ 

Inland    Fisheries    WUli 

To  lease  or  convey  land  to  UnitM 

States  for  lighthouse  ......•••    " 

To  prescribB  size  of  State  !!««•• 
To   issue   writ   of   election  to  Ml 

vacancy    in-    office    of    Unlteji    ^ 

States  Senator   •'■  '* 

— vacancy  in  House  of  Represen- 

tatlves  of  United  States ' 
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Wrtt  of  election  to  flU  vacancy 
tn   (Seneral   Assembly    81 

— Va.  Const.,  {  4V 

Special  election  ordered  by 14( 

Proclamation  selecting  Judges 
for  special  court  to  determine 
contested  election  266 

— vacancies   26i> 

Record  of  certificate  of  oatli 
taken  by   277 

Bond  approved  or  acknowledged 
before    279 

General  Assembly,  proclamation 
of  change  of  meeting  place  of.    296 

— application  to  for  extra  session  296 

—-designation  of  time  and  place 
of  extra  session   296 

Milltin     may    call    out,    when....   318 

— provide  for  transportation, 
equipment,  etc. 314 

—orders,  notification  of  place  of 
rendezvous    31E> 

— distribution  of  mllUla  laws  and 
articles  of  war 317 

Payments  from  civil  contingent 
fund  on   order  of    318 

Inspection  of  boolcs,  Ac,  of  of- 
ficers       321 

— employment   of   accountant. . . .  321 

Approval  of  traveling  expenses 
of  commissioners  for  promotion 
Of  uniformity  of  legislation...   322 

Bonds  of  certain  officers,  ap- 
proval of    326,   326 

■ — may  require  new  or  additional 
bonda    327 

^-ot  Dairy  and  Food  Commis- 
sioner     1167 

— of  Commissioner  of  Fisheries.  .3146 

— of  Shellfish  Commissioner 3146 

^-of  Secretary  of  the  Common- 
wealth     2134 

Report  of  Secretary  of  the  Com- 
monwealth to,  transmitted  to 
Oeneral  Assembly   344 

— of  Library  Board 360 

^-of  Art  Commission   686 

May  use  State  Library    366 

May  use  law  libraries   371 

May  require  opinion  and  advice 
of  Attorney  General 876 

— Va.  Const.,  (  74 

To  assign  office  to  Attorney  Gen- 
eral        378 

To  direct  distribution  of  legis- 
lative Journals   386 

Authority  to  edit  aflnual  reports 
of  departments  393 

Distribution  of  annual  reports  of 
departments    393 

Superintendent  of  Grounds  and 
Buildings  to  be  subject  to  con- 
trol of    402 

Control  of  public  buildings 402 

To  order  purchase  of  furniture 
for  Capitol   and   State   Library 

building    403 

To  approve  contract  to  furnish 
water  State  Capitol  and  Li- 
brary building   406 

May  order  use  of  Senate  cham- 
ber and   hall   of  House  during 

recess    409 

Control  of  Capitol  Square 410 

Certificate      of      allowance      of 

bounty  land  418 

To  control  magazine,  stone  quar- 
ry,  natural   oyster   beds,   lands 

of  the  Commonwealth   469 

To  sign  and  seal  grant  of  land..   468 
Order  of  sale  of  escheated  land. .   605 
— delivery  of  to  Auditor  of  Pub- 
lic Accounts    606 

—resale   608 


See. 
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Approval  of  lease  or  sale  of  gas, 
oU  or  minerals  by  State  Geo- 
logical Commission   631 

May  cal.  on  State  accountant  to 
examine  certain  accounts   664 

To  provide  office  for  Legislative 
Reference  Bureau    676 

Art  Commission,  appointment  of 
members   of    581 

To  confer  degree  on  graduate  of 
Virginia  Military   Institute 848 

Approval  of  forms  for  use  of 
orchard    Inspectors    903 

Proclamation  of  quarantine  of 
diseased  live  stock   909 

— prohibiting   importation   of. . . .  .910 

Conference,  county  demonstra- 
tion work    926 

To  call  meetings,  visitors  Vir- 
ginia Normal  and  Industrial 
Institute    968 

Approval  o(  appointment  of  ad- 
ditional employees  of  Board  of 
Agriculture    1106 

May  accept  rules  and  regulations 
for  establishment  of  bureau  of 
animal  Industry   ..: 1Z89 

Weights  and  measures,  asigning 
room  In  Capitol  in  which  kept.  1464 

— manufacture    1466 

— furnished  to  counties  and 
cities    1467 

Quarantine  of  convict   164t 

Investigations  by  Board  of 
Charities  and  Corrections  or- 
dered by  1902 

Pardon  of  minors  in  custody  of 
prison  association   1969 

— Inspection  of  Jail  register 2861 

— not  to  grant  before  conviction .  6069 

Reciprocal  agreements  with 
other  State*  relative  to  use  of 
roads  by  automobiles    2137 

Order  of  for  transfer  of  money 
to    State    depository    2162 

Claims  against  State  laid  before 
by  Auditor    • 2176 

— payment    2176 

Approval  of  compensation,  col- 
lector of  delinquent  taxes 2436 

Payment  compensation,  agent 
selling  lands  of  State 2640 

Fines,  remission  of 2669-2674 

— report  of  to  General  Assem- 
bly     2674 

Proclamation  of  formation  of 
city  of  first  class 2911 

Cancellation  of  State  coupons. 
Instrument  provided  by   ...:... 2630 

Raising  temporary  loans   2640 

Furnishing  artificial  limbs  to 
pensioners    2668-2671 

— countersigning  order  for  pay- 
ment for   2676 

Designation  of  Judge  in  proceed- 
ings for  annexation  ^y  cities 
and   towns 2968 

— to  sit  In  criminal  case  in  place 
of  disqualified  Judge   4917 

Proclamation  putting  law  rela- 
tive to  fish  and  oystef  industry 
in  Potomac  river  Into  effect, 
cl.    12    3299 

Penitentiary,  approval  of  rules, 

4996,  6007 

— for  employment  of  convicts  on 
public   buildings  and   grounds. 6014 

— record  of  conduct  of  convict 
submitted  to   , 6018 

— proceeding  to  try  sanity  of 
convict    6007 

— permit,  to  visit   6026 

Rewards  for  arrests 6068 
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Fugrltlvea    from    Justice,    surren- 
der    of     for     crime     committed 

■without  Onited  States 5059,  5060 

■—surrender  of  on  demand  of  ex- 
ecutive     6081,    6067 

— notice   to  by  Justice,   notice   to 

executive    6064 

Commutation    of   capital    punish- 
ment, notice  to  Superintendent 

of  I'enitentlary    6069 

— warrant    5069 

return    6070 

To  designate  ThanksKlvIng  day. 6768 
Supreme    Court    of  Appeals    sum- 
monlngr   to    try   appeal,    habeas 

corpus    proceedlni?    5858 

-^request   for  special   session. ..  .5885 
— chansing  place  of  session 6967 

APPOINTMENTS  AND  REMOVALS 
Vacancies  In  office  fllled  by, 

122,  329-332 
.Officers  suspended  or  removed  by, 

330,  336 
Temporary    appointment    United 

Slates  Senator 69 

Officers   of   militia 314,    316 

Commissioners  for  the  promotion 

of  uniformity  of  leKiolation . . . .    322 
Directors     of     penitentiary     and 

State  prison  farm    333 

— Va.    Const.,    J    148 

— removal    336 

First   clerk   for  Auditor  of  Pub- 
lic   Accounts,    Second    Auditor. 

State   Treasurer    341 

E«cheator8    489 

— removal 490 

Member       of       State       Geological 

Commission    623,    828 

State   accountant    560 

State   Board   of   Accountancy 666 

Director  of  I  egtslatlve  Reference 

Bureau     673 

Member  of  State  Board  of   Edu- 
cation         596 

Visitors    of    University    of    Vir- 
ginia       807 

— vacancies    807,  808 

Visitors  of  Virginia  Mlllta-y  In- 
stitute         836 

Visitors  of  Virginia  Agricultural 
and     Mechanical     College     and 

Polytechnic    Institute    869 

•    — vacancy    859,   862 

Curators,    Hampton    Normal    and 

Agricultural    Institute    926 

Visitors    of    William    and    Mary 

College    935 

Members      of      Virginia      Normal 

School  board    941 

Visitors  of  Virginia  Normal  and 

Industrial   Institute    948 

Visitors    of    Virginia    School    for 

Deaf   and    Blind    971 

Visitors  of  Virginia  SUte  School 
for    Colored    Deaf    and    Blind 

Children   984 

Directors,   Insane  hospitals    1006 

— Va.  Const.,  (149 

Commfssioner.   State  hospitals. .  .1009 

— Va.  Const.,  i  162 

— removal    1012 

Members  Board  of  Agriculture.  .1099 
— Va.  Const.,  i   143 
Commissioner  of  Agriculture  and 

Immigration,   vacancy    1104 

Dairy  and  Food  Commissioner. .  .1166 

— removal,   vacancy    1I66 

Board  of  veterinary  examiners.  .1274 

Tobacco   samplers    1349 

— vacanoy    1350 

— deputy    1352 

— removal     isgg 


GOVERNOIt— Cob. 

Inspectors    of    flour    and    other 

commodities    '*•• 

— vacancy    "JJ 

— removal    i*" 

Cullers  of  lumber   IW 

State  Board  of  Health UU 

Health   Commissioner    H*' 

Board  of  medical  examiners HW 

Members,  Virginia  State  board  of 

examiners  in  optometry  UtS 

— vacancy    H2» 

Members,    State   board   of  dental 

examiners    1*« 

Board  of  phannacy '■■  .IM* 

Members  State  board  of  graduate 

nurses    1'" 

Members  State  board  of  embalm- 
ing     1716,  1717 

— certificate    171* 

Commissioner  of  Labor  I'M 

Members  Board  of  Charities  and 

Corrections    1888 

— removal    1885 

State   Highway   Commissioner... IJM 
Suspension  of  treasurer  of  coun- 
ty   or     city    or    other     officer 
charged  with  collecting  public 

revenue    2'" 

— appointment   of   successor I'M 

Notaries    2851 

Commissioners  of  deeds    !8I> 

Commission   of   Fisheries 814( 

Commissioner  of  Fisheries >14< 

Shellfish   Commissioner   tUt 

Commissioners  of  wrecks 3JK 

Harbormaster        for        Warwick 

county    M"> 

Members.  State  Corporation  Com- 
mission    8*M 

— Va.   Const.,  t   165 

Judge  for  new  circuit 5888 

Suspension    of    Commissioner   of 

Prohibition    40« 

— flUlng  vacancy  4t!4 

Rep«rta  to 
By  auditing  committee, 

Va.  Const.  I  68 
Information     from     departments 

and  institutions. .  ..Va.  Const,  i  't 
By    officers    and    State    institu- 
tions     320.  JIl 

By  Secretary  of  the  Common- 
wealth     5« 

— of    formation    of    city    of   flnt 

class     S811 

By  Attorney  General   i" 

By  State  accountant  840 

— annual    5«I 

Of  reason  for  removal  of  profes- 
sor, Virginia  Military  Institute  84! 
By  board  of  visitors  of  Virginia 

Military   Institute    8SI 

By  Board  of  Crop  Peat  Commis- 
sioners     814 

Of  disbursement  of  fu'nd  appro- 
priated for  couQty  demonstra- 
tion work   8JI 

By   Commissioner   of   State  Hm- 

pltals    1»I« 

By  State  hospitals  !*>♦ 

By  Commissioner  of  Agriculture. IIX 
By  Dairy  and  Food  Commission- 
er     11*5 

By  Commissioner  of  Agriculture 
of  work  of  division  of  mar- 
kets     1!55 

By  Convict  Lime  Board   1!^ 

By  Health  Commissioner  ..; Ut> 

By  State  Board  of  Health 15*: 

By   Virginia   State   board  of  ex-     . 

aminers  in   optometry   IW' 

By  board  of  pharmacy  IW 

By  Bureau  of  Labor  and  Indus- 
trial Statistics   IW 
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GOVERNOR — C€Mi.  ,„„ 

By   chief   factory   inspector 1T»9 

By>Board   of  Charities  and   Cor- 
rections, annual •  •  •  i»9» 

By    State   Highway   Commission- 

er ,1969 

By   Auditor,   annual    2202 

— .what  to  contain   2203 

By  Second   Auditor   220J 

By    State    Treasurer,    annual 2202 

— what  to  state  and  show 2204 

Of    money    from    estate    of    de- 
ceased   inmate    of    K.    B.    Lee 

Camp     2872 

By  Commissioner  of  Fisheries, 

3146,  3169 
By    Commissioner    of    Game    and 

Inland    Fisheries    3314 

' — of  receipts  and  disbursements. 3311 
By  board  of  harbor  commission- 
ers     3677 

By    State    Corporation    Commis- 
sion      3761 

— ^Va.   Const.,   el.    1,   §    156 

By  Commissioner  of  Prohibition, 

annual    <*25 

By   directors  of   penitentiary. ..  .5027 
— annual    5030 

GRAIN 

Grinding    S594,   S595 

Burning    4*31 

Person   harvesting,   exempt   from 
Jury  service   5986 

GRAND    JURY 

Regular  and  special   terms 4861 

Summoning    4852 

Lists     <862 

Venire  facias   4862 

Special,  when,  how,  and  by  whom 

ordered     \ 4864 

— proceeding  to  abate  nuisance.  .1620 
— to   investigate  offense  by  con- 
vict      6056 

Jurors,  when  and  how  selected.  .4852 
— apportionment    to    districts    or 

wards     4862 

— number   4853 

—  —deficiency;    how    supplied. .  .4865 

— qualiflcations    4863 

-~-oath    4856 

— new.    when    4857 

— failure   to  attend,  penalty 4862 

— pay  and  mileage   4868 

— privilege  from  arrest   2823 

Foreman,   oath    4856 

— new,  when   4857 

Duties    4869 

Indictments     and     presentments, 

how  found  and  made 4860 

— effect    on    of    irregularities    in 

selection   of  jurors,  &c 4861 

Sendlnv     Indictment     to     second 

grand   jury,   when    4861 

Failure  of  officer  to  summon  and 

return,  penalty   4862 

Attorney  for  Commonwealth  may 

go  before,  when   4864 

Witnesses  before   4860,  4864 

— grand    Juror    as    4860 

Charge  of  judge  to   4868 

— regarding     discount     of     war- 
rants       684 

— school    officer    having    Interest 

in    contract    684 

— with    respect    to    violations    of 

pure  food  laws 1190 

— violations  of  tobacco  laws....  1399 
^ — violations  of  revenue  laws, 

2366,  2357 
— regarding    statements    by    su- 
pervisors      2768 

— unlawful    fishing    3214 

— fishing   In  Potomac  river 3305 

— game  laws   '...3346 


Sec, 
GRAND  JURT — Con. 

To  ascertain  if  annual  report  to 
school  board  has  been  made, 
posted  and  published   751 

Public  nuisance,  presentment 
for    1620 

Child  under  18  years  of  a«re  "<>*.„. . 
sent  on  to   1908,   1914 

Statements  of  treasurer  to 
boarcl  of  supervisors  certified 
to     2780 

Examination  of  books  of  ass.ess- 
ment  of  taxes   2397 

— examination   of   taxpayer 2397 

—indictment     • 2897 

Summoning  witnesses  before 6217 

GRAND  LARCENY 

See  also  "Larceny"!  "Petit  Lar- 
ceny" 

Defined  and  punished  4440 

Attempt    to    commit,    how    pun- 

ished    -4767 

Prosecution     for,     conviction     of 

petit  larceny   4921 

GRANTBB 

Of  reversion  of  land  let  to  lease, 

rights  of   5512 

— ^liability  to  lessee   5613 

GRANTS 

See   "Land    Office" 

By   Commonwealth,   form   of, 

Va.  Const.,  i   75 

Marsh  and  meadow  land  to  re- 
main ungranted   421 

Kstates  to  He  in  as  in  livery. .  .5146 

For  educational  or  literary  pur- 
poses        587 

— how  talcen  and  held  588 

— trustees     590 

GRASS  .... 

Burning,   punishment    4434 

GRATB  BASKGiT 

Buying  or  receiving  with  intent 

to  defraud    4449 

GRAVEL 

Condemnation  of   4882 

■ — by   railroad   corporation 3857 

GRAVE   ROBBING 

Punishment     4652 

GRAVESTONES 

Wilful  and  malicious  defacement 
or  destruction  of,  punishment. 4653 
GRAVEYARD 
See   "Cemetery" 

Malicious  injuries  to,  punish- 
ment      4653 

Exemption   from    taxation    2272 

— Va.  Const.,  §  183 
GRAYSON    COUNTY 

Commonwealth's  attorney,   fees.. 3606 
*    Trespass  by  animals  of  non-resi- 
dent,   damages    3542 

— distress   of    3643 

— sale     3644 

— when  restored  to  owner 3545 

) — when    surrendered    to    resident 

purchaser    3546 

Exception   from   acts   relating   to 

dams    4747 

GREENE  COVNTY 

Commonwealth's  attorney,  fees.. 3506 

GREENSVILLE   COVNTY 

Commonwealth's  attorney,  fees.. 3605 

GRIEF 

As  element  of  damage  In  action 
against  telegraph  or  telephone 
company    4051 

GROUND  RENT 

Assessment  of  for  taxation 224S 

Limitation  on  action  to  recover.  .5817 
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See. 

GROUNDS   OF  DBFBN8B 

Court   may  require    ......... JWl 

Before  civil   and   Rollce  Justice.  .»106 
On    petition    to   establish   bound- 
ary of  real  estate  .....54»u 

On    notice   of   inotl6n   for   JudK-.,.. 

mgnt •046 

In  attachment  proceedings 6382 

OROV9E 

Unlawful  hunting,  selling,  hav- 
ing In  possession  »«»« 

Shipment  from  State  33«i 

OCARAUTOR 

See  also  "G««r««ty"  .      „ 

Seller  of  agricultural  seeds,  11a- 

blllty   as    •1164 

— wholesaler  or  manufacturer  of 

food    llf* 

—  ^^>f  drugs   ISO* 

Requiring  creditor  to  sue 6774 

— effect  of  failure  to  sue 677S 

Remedy     against     principal     for 

money  paid  ..5777 

Confession  of  Judgment  by,  ef- 
fect of .6778 

Suit  against,  effect  of  failure  of 
principal  to  defend   .6778 

OWARANTY 

See  also  "Ommnm.tta" 

Of  seller  of  agricultural  seeds.. 1154 

Of  wholesaler  or  manufacturer  of 

food    118< 

Of  drugs,  wholesaler  or  manu- 
facturer, that  articles  not  adul- 
terated or  misbranded   1869 

By  railroad  company,  of  bonds  of 

other   corporation    8828 

By  banks   *lll 

By  trust  company  4H8 

Writing  required '.  .5661 

OUARANTV  COMPANIES 

See  also  "GwrnrmmtT"*  "ImHemmitr 
CaiMr«Mlea''t  xiBaannec" 

Definition    <200 

Incorporation    *201 

— certificate,  what  to  set  forth.. 4202 
Certificate  required  before  mak- 
ing contracts   4203,  4205 

— ^validity     of      contracts      made 

without    4208 

— renewal  of    4210 

Prerequisites      to      engaging     In 

business    4205 

— payment  of  capital  stock 4205 

— statement   to   Commissioner   of 

Insurance    4206 

Examination  by  Commissioner  of 

Insurance    4206 

Supervision  and  control  by  State 

Corporation  Commission 4169 

Examination  of  by  Commissioner 

of  Insurance    417* 

— when  dispensed  with   4179 

< — revocation     of     certificate     to 

transact   business 4180 

— appeal    4180 

Assessment  of  proportion  of  ex- 
pense   of   maintaining   Bureau 

of  Insurance  4194,  4196 

— notice  of  4195 

— proceedings  to  recover  4195 

—appeal    4196 

— Judgment  on    4195 

— revocation  or  suspension  of  li- 
cense or  certificate   4195 

— report  of  premiums   4196 

Foreign,    license   required   before 

making  contracts    4203 

— ^validity      of     contracts     made 

without    4203 

— renewal  of   4210 

— consent  that  process  may  be 
served  on  Secretary  of  Com- 
monwealth     4207 


Bk. 
GUARANTY    COMPANIB»-C<«. 

—filing  copy  of  charter  with 
Commissioner  of  Insurance  ..  .4i»s 

Statement  of  capital  stock  fi- 
nished   state   Treasurer    • -a:  •,••"» 

Bonds  deposited  with  Stole 
Treasurer    J;}} 

— amount  of   :;{; 

—receipt  for   •;"" 

—assessment      for      expense     of 

keeping    :  •  •  •  i; iiii 

— not  subject  to  taxation «l} 

— collection  of  Interest  on.......4"z 

.    —how     applied     to    payment    of 

claims  against  company "" 

—Hen  of  policyholders  on.......«» 

— suit  to  enforce  Hens 4J14.  4n» 

— duty  of  treasurer  when  bonds 

paid    • iiih" 

— when     companies    may    wita- 

i]i.{^^      '*»* 

—Illegal  disposition  of  by  treas- 
urer, penalty •.i 

Reports  to  commissioner,  annual 

special    ;;fj 

—time  for  filing   .- *•" 

—penalty  for  failure  to  file «» 

—false  statement  In,  Pei'Jo'T  •  lU; 
Violations  of  law  by,  penalty... Jgj 

— how   enforced    '"! 

—hearing,  appeal '»• 

Minimum  capital  required  «" 

Ag<nts,   who  deemed  to  t>e......"« 

—statement  filed  with  State  Cor- 
poration   Commission    by    ••■;•"" 
Authorized  to  do  business  in  tms 
State,  list  filed   with  clerks  of 
courts  by  Commissioner  of  l""  ,., 

vurance    .• ^- ••;,;:: 

—notice  of  revocation  of  *"t''»'-,,,, 

|*y  ***' 

Suits  against.  Jurisdiction  of....<J« 
When  accepted  as  surety  on  or- 

«clal  bonds   4346,  4JM 

—rights  and  liabilities  as....-"" 
Expense  of  securing  bonds  to  o* 

sJlowed  by  courts,  ftc  in  •"-,,, 

tiements     Jiji 

-r^xceptions •  •  •  •  •  •  "' 

Bstoppel    to    deny   power   to  "■    .. 

sume  liability •  •«" 

Power    of    attorney    to    execute 

bonds  li •;■•.:.; 

— acknowledgment.       recordation^^^^ 

— revocation,  recordation  of 4**' 

Limitation   on   amount  of  bonds^^^ 

Agents' ' '  doing  '  business     '*•'« 

company   in  default   yiJS 

Process  against,   where  served.  .iWJ 
.   Suit   to   administer  assets  of..--*'" 
As    surety    on    bonds   of  pincers 

and  clerks. S25,  2698,  2699,  4S4«,  4«» 
— cost  of,  when  paid  by  State....  w» 

— premium    -•^'i: 

k— on  bond  of  Secretary  of  Com- 
monwealth     •  •  •  •  •,:;i 

—on  bonds  of  clerks  and  balilB 
of  State  Corporation  Commis- 
sion     "" 

OUARANTY  IN81IRAN<;B       ,     _ 
See   "aumrmmtr   Coiip««l«s'»  "»* 
siumace» 

Definitions    *"' 

OtIARDIAN  AD  L.ITKH 

For   Infant  or   Insane  defendant 

appointment    jS. 

—compensation    •  •  •  •  ••* 

In       proceedings       to      estaoiisn 

drainage   district    !ijj 

—removal    • ;,,t 

Before  civil  and  police  JusUce...J>" 
In  einlnent  domain  proceedings,  rjgj 
In  probate  proceedings  ' "*• 
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Sea. 
GUARDIAN  AD  LITBM — Con. 

On  Detltion  by  Kuardian  to 
spend  more  than  Income  of 
vard's   estate    5321 

In  suit  to  sell  or  leas^  real  cr- 
•ate  ot  infant  or  Insane  per- 
son      8337 

,    In    nroceedlnsr    to    release   dower 

of   Insane  wife    634fi 

--— ourtesy   of   insane   husband. ..  .5346 

In  proceeding  to  transfer  prop- 
erty of  Infant  or  insane  per- 
son out  of  State 5350 

In  divorce  suit  against  convict.  .£042 

In  proceeding  to  establish  lost 
racord     6203 

In  nroceeding  to  perpetuate  tes- 
timony      6235 

In  proceeding  to  substitute  trus- 
tee      6299 

Consent  to  vacation  proceeding.  .6308 

Depositions  taken  in  presence  of 
nr  on  interrogatories  agreed 
to  by    6339 

Not  to  be  interested  in  pur- 
chase or  lease  of  land  of  Infant 
or   insane  person    ..5341 

OI'ARDIAN    AND   WARD 

See  "Corstom"!  "Fldiielsrie«''» 
"Infanto"!.  "Insane  Persons"! 
••Minora" 

Appointment     5314-5317 

— testamentary     • 5314 

— wh»n   void    6315 

— by  courts   5316,  5317 

— change  of  guardians    6326 

— inrlsdlction  of  clerks  ot  courts, 

Vu.  Const..  {  101 

— appeals    6336,   6337 

• ^Va.  Const..  {  88 

Trust  company  as   4148 

Jurisdiction    of    chancery    courts 

over     5326 

Bond     5318 

— of    curator    5319 

— limitation  of  action  on.. 5810,   5811 

— accrual  of  action  on   6811 

—examination  of  by  commis- 
sioner      6416 

how.   when  required    6417 

Accounts,        settlement        before 

commissioner    5408,   6410 

— penalty  for  failure 5408,  5409 

— flnal  settlement    6320 

— disbursements    beyond    Income. 5321 
— compound    Interest    on    annual 

balances,  when    » 6323 

— compellina;  settlement    6326 

Inventory  filed  by   6403 

I — proceeding  to  compel  filing. ..  .6403 

— oenalty   for   falling   to  flle 5403 

Ward's   estate,    custody  of 6320 

— disbursements   beyond    income. 6321 

— sale  of  personalty   6322 

— recovery    ot    compound     Inter- 

fst   for    6324 

— Investments.  Interest  for  fall- 
lire  to   Invest    6323,    S326 

— time  allowed   to  Invest 6326 

— Jurisdiction    over    6326 

— sale  of  real   estate    6326 

— Ilabilltv  for  Interest   6326 

— proceedings  by  guardian    6326 

for  sale  or  lease  ot  real  es- 
tate     6336-5347 

proceeds,  bow  secured,  ap- 
plied, paid  over 5342,  6343,  6351 

— transfer   to   foreign   guardian, 

5350-5356 
proceeds  of  sale  of  real  es- 
tate     6361 

— bank  deposit  oi  ward,  pay- 
ment  to  guardian 4126 


Sec. 
GUARDIAN  AND  WARD — Con. 

— -when  proceeds  of  sale  of  In- 
fant's   land    In    partition    suit 

paid    to 5281 

— when    funds    paid    directly    to 

Infant    5343 

— when   to   parents  of .-...6343 

—  — order  of  court   for  payment 

to  persons  entitled  6433 

— listing    property    of    child    for 

taxation    2307 

Ward's   person,   custody    of 5320 

— maintenance 5320 

— education     '1320 

— on  separation   of  parents. 5327-6329 

— mother's   access   to 6328-5330 

Penalty  for  violation  of  law  re- 
lating to  employment  of  chil- 
dren     1814 

— prima  facie  evidence T816 

— allowing  boy  under  ten  years 
of  age  or  girl  under  slxt^sn 
years  ot  age  to  sell  newspa- 
pers,  etc.   penalty 1S13 

— consent   to   marriage   ot  minor 

ward    6078 

— binding   ward    as   apprentice.  .0298 
— consent  to  adoption   of  child  I. '5333 
Petition    to    have    child    released 
from   operation   of   child   labor 

law    1816 

Affidavit  of  age  of  child  em- 
ployed   In    coal-mine 1871 

— penalty    for    false    affidavit. ...  1871 
Dependent     or     neglected     child, 
petition     by     probation     officer 

for  disposition   ot 1915 

— penalty  tor  falling  to  abide  by 

order   of   court 1915 

Consenting  to  female  child's  be- 
ing taken  tor  pr'^stltution  or 
sexual  Intercourse.  punish- 
ment     4579 

Action  to  recover  damages 
caused  by  Intoxicated  person, 
against  person  causfng  Intoxi- 
cation  4676 

How  infants  may  sue 6331 

Compromise   In   behalf  ot  infant, 

approved    by    court 5332 

— setting  aside  tor  fraud 6332 

Not  to  be  Interested  in  purchase 

or  lease   of  land    of   Infant. ..  .5341 
Debts  due  by  guardian,   priority 
of  payment  from  decedent's  es- 
tate      5390,   5391.   53.15 

Liability  for  debts  lost  by  neg- 
ligence or  failure  to  make  de- 
fense   5406 

Waste,  liability  ot  guardian   for. 6508 
Application    for   change   of   name 

of   ward 6983 

Power  to  submit  to  arbitration. 6163 
Homestead      exemption,      setting 

apart     664] 

Compensation,     expenses 5425 

Termination  of  trust 63'>0 

Removal     6326 

Discharge,  when  property  trans- 
ferred out  of  State 5356 

Resignation    5419 

Of  feeble-minded  person,  ap- 
pointment,   bond 1080.  1085 

— powers   and   duties 1080 

GUARDS 

Penitentiary,  employment,  dis- 
missal  6040 

— number   of 3461,  6010 

— carrying   weapons 5040 

— compensation     3461,  6041 

—  — how    paid 6041 

— vacation     5041 

— detailed  with  convict  employed 
outside  of  penitentiary 5042 
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Sec. 
GUARDS — Coa. 

— exempt  from  jury  service 3986 

For  State  prison  farm,  appoint- 
ment, compensation 3462,  6j047 

— vacation    3452.  5041 

For   Jail    4954 

—compensation    4954,  4956 

For  transportation  of  convicts  to 

penit«ntlary    494S 

— person  sentenced  to  death, 

4942,  4948 
Allowanee  to,  affidavit  to  account 

for    3504 

Fee&,  criminal  cases   3508 

Appointment  of  by  commission- 
ers   of    wrecks 3662 

Permitting    escape    of    prisoner, 

4505,  4566 
GVEiSSES'  RIVBR 

Obstructing  navigation  of,  pun- 
ishment     4752 

GITILTV.  PLBA  OF 

Trial    on 4906.  4927 

— Va  Const.,   }   8 

Gvy 

Uned  In  hunting,  size 3356 

Carrying  to  place  of  religlo'js 
worship  or  on  Sunday,  punish- 
ment     4578 

Toy,  using  ezpltfslve  charge,  fur- 
nishing to  minor 4697 

GVNPOWDBR 

In  cities  and  towns,  regulations 
of  keeping  of 3030 

HABEAS  CORPUS 

b^ispension  of  writ,  Va.  Const.,  S  58 
Member     of     General     Assembly 

must  obey  writ  of 301 

Jurisdiction 5848 

— of  courts  and  Judges  of  city  of 

Richmond   6922,  6928 

— of  Court  of  Law  and  Chancery 

of    Norfolk 6935 

— of  Court  of  Law  and  Chancery 

of  Roanoke 5947 

Original  Jurisdiction  of  Hupreme 

Oourt   of    Appeals 5864 

— Va.  Const.,  I  88 

Affidavits    5848 

— evidence    6854 

Court  of  Appeals,  summoning  to 

try   appeals 5858 

Review    5858.  5Sfi9 

Ball    6859 

Ad   testificandum 5861 

Writ,  how  directed 5819 

— return    5849 

— service    68R1 

— penalty  for  disobeying 5852 

^.de  homine  repleglando  abol- 
ished     6860 

— ad  testificandum,  when  and  by 

whom   granted 58(1 

Bond    required   of   petitioner. ..  ,5850 

Judgment    5853 

— in    vacation 5366 

— conclusive  6857 

— suspension    5859 

Costs    5853 

Facts,  made  part  of  record. ..  .5855 
Powers  of  Judge  In  vacation. ..  .5866 
To  test  legality  of  detention   of 

alleged   lunatic,   epileptic,    etc.  1029 
To  teat  right  of  Prison  Associa- 
tion     to     retain     custody     of 

minor    1958 

RAIR 

Plastering,    standard    bushel 1470 

HAL.IPAX  COUNTY 
Commonwealth's  Attorney,   fees. 3605 


HAMPTON 

Ferries  to  Norfolk,  Torktowo. 
Accomac  and  Northampton 
counties    Nil 

— penalty  for  operating  without 
license    MIT 

Circuit  Court MS? 

HAMPTON    NORMAL   ANB   AGUCIX' 
TURAL.   INSTITUTB 

Appropriation    for 811,  M( 

Curators,    appointment. iM 

Selection  of  students >n 

Treasurer,  appointment,  bond —  >2I 

Annual   report >M 

Congressional    appropriation. 931.  MS 

Legislative  power  over JJJ 

Funds,   interest  on  bonds 853.  Mf 

— disbursement    Hi 

President,  annual  report )8(,  Ht 

Visitors,    report M7 

Bxpenses   tSt 

HAMPTON  ROADS 

Location  of  nets  for  crabs  in...tlil 

HANOVER  COUNTY 

Commonwealth's   attorney,  t*es..lSN 

HARBOR  COMMISSIONERS 

See  "Board  of  HariH^r  CesiBli- 
■lonrrs  of  Norfolk,  PortsSMatk 
■Bd  Norfolk  Coaaty" 

HARBOR  MASTERS 

As   ballast  masters UK 

In   city  of  Richmond IM« 

In    city   of  Alexandria SIM 

In    city  of   Norfolk U'i 

In   olty   of   Portsmouth 14*1 

In  city  of  Newport  News MH 

In  county  of  Warwick HI> 

Removal    «*> 

Term    of   office !«• 

Duties    JWl 

— at   City   Point «B 

Port    regulations JMl 

Registers   kept  by JiM 

Fees IMI 

— vessel     anchoring     at     private 

wharf «M 

Control  of  Richmond  dock. 3688.  H» 
Failure  to  perform  duty,  penalty. MJl 
Presentment    to    grand    Jury   of 

violators  of  law MS* 

In  office  when  code  takes  effect. 

terms   not  affecting U" 

HARES 

Unlawful   hunting »»« 

Shipment  from  State IW 

HARRISONBURG 

State  Normal  School  at »' 

— name  M! 

Circuit  Court 581! 

HATCHERIBS 

See  «Boar«  of  Plakerics"!  '^*m- 
mlsaloB  of  Kiaherico"!  ••Flsk 
and  PlsUas" 

Established    and    maintained   bj 

Commission   of  Fisheries Jlf- 

— superintendent    of "'J 

arrest    by Jlj* 

authority  to  compromise... lljf 

Taking  fish   for  culture  in *•»• 

HAWK 

Premium  on  scalp ^'f. 

Killing MM 

HAY 

Weighing,  cities  and  towns  pro- 
viding  for »« 

Person   harvesting,   exempt  froo 

Jury   service *"• 

MAY  STACK  „ 

Burning,  punishment *"' 
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8*0. 
HEADS  OP  DBPABTMBNTS 

Copies  of  legislative  lournals  to 

be    furnished    to 38S 

Copies  of  Acts  of  Assembly  to  be 

furnished    to 388 

Annual  reports 393 

— printing   and    distribution    of. .   393 
Report    of   unsatisfactory    print- 
ing      39S 

HESADUGHTS 

On    locomotives 3976 

HBALTH 

See        "HcaKb        CommlmiloDer") 
xPaMIc  Health"!   "State    Board         « 
of  Health** 
HEALTH  COMMISSIONER 

See  also  "PuMIc  Health")  "State 
Board  of  Health" 

Appolntihent,   term,  residence 1489 

Powers  and  duties 1489 

Annual    report 1189 

Assistant   commissioner,  salary..  1490 

Bacteriologist,    salary 1490 

Clerk,  salary 1490 

Salary   1490 

Hotels,  enforcement  of  laws  with 

reference  to 1690 

— certificate  1590 

— fee    1691 

— time   of   Inspection 1691 

— notice  to  owner 1592 

Warrants 1691 

HEARING 

Before  Board   of  Health   relative 
to   supply    of   water   by    watar 

works   1791 

Petition     to     reopen     coal     mine 

closed   by   Inspector 1870 

Proceeding      to      recover      claim 

against    State 2679 

Application   for  pension 265C 

Proceeding   by   city    or    town    to 

annex    territory 295S 

Appeal  of  removed  or  suspended 

city    officer 3010 

On  application  by  city  or  town  to 
Circuit  Court  for  leave  to  er«ct 

dam    3058 

Local  assessment  for  Improve- 
ments to  streets,  etc 30S7-3971 

By  Commission  of  Fisheries  as  to 
size    of    oysters    tliat    may    be 

taken  3244 

— shipment    of   seed   oysters   out 

of  State 3249 

Petition  to  fix  boundaries  of  vil- 
lage   or    unincorporated    com- 

muaity    '. 3550 

By     arbitrators,    disptue     as     to 

division  fence 3653 

Before  State  Corporation  Com- 
mission    3711 

— conducted    by    agents    of    State 

Corporation    Commission 3715 

— to  compel  railroad  or  transpor- 
tation company  to  make  re- 
pairs   and    Improvements 3720 

— on    complaint    of    supervisors, 
mayor    or   councils    for   exam- 
ination of  rgad,  etc.,  of  trans- 
portation or  transmission  line. 3721 
— revision  of  rates  and  practices 

of   telephone   comi>anies 4064 

— to  revoke  license  or  certificate 

of  insurance  company 41(0 

— proceeding   to    impose    Sne    or 

•    penalty  on  Insurance  company. 4234 

Proceeding    to    remove    Commla- 

Hloner  of  Insurance  or  deputy. 4198 
Insurance      company      violating 
law.    before    Commissioner    of 

Tnsurance    4222 

— before  State  Corporation  Com- 
mission     4234 


REARING — Cob. 

Before  Commissioner  of  Insur- 
ance, Insurance  agent,  proceed- 
ing to  revoke  or  suspend  cer- 
tiflcate   of  registration 4236 

Proceeding  to  liquidate  insur- 
ance   company 4»44 

Co-operative  life  Insurance  or 
casualty  company,  proceeding 
to  revoke  or  suspend  license 
of     4270 

PIre  Insurance  company,  pro- 
ceeding to  revoke  license  for 
assuming  excessive  risks 4307 

Appeal  from  sentence  of  jusMce 
for  contempt 4523 

Suit  for  divorce 6io« 

-—to  annul   or  affirm   marriage.  .6100 

Appeal  from  order  of  clerk  pro- 
bating   will     6249 

Appeal  from  order  of  clerk  ap- 
pointing executor,  administra- 
tor, curator  or  appraisers 6249 

On   motion  for  probate  of  will.. 5256 

Petition  for  transfer  of  property 
of  infant  or  insane  person  out 
of    State 5360 

Proceeding  to  grant  administra- 
tion on  estate  of  person  pre- 
sumed   to   b«   dead 5362,  6363 

Quo  warranto  proceedings 6846 

Suit    In    equity   set    for 6138 

— as  to  iMirt  of  defendants 6139 

— bringing  in  new  parties 6139 

Rule  against  special  commis- 
sioner,   receiver   or    purchaser. 

,       ,^        ^  6276.  6276 

Appeals  by  Supreme  Court  of 
Appeals,  order  of 6361,  6362 

— in   criminal   cases 4936 

HEAT 

fe'ee  '^Public  VtUlty  Coatpanlea" 

Furnishing,  as  public  utility 4067 

HEIRS 

See  also  «Deaeen(  and  Diatrtba- 
tlon"|  "Peraonal  Represonta- 
tlvea" 

Of  purchaser  of  land  sold  for 
delinquent    taxes,   deed   to 2486 

Dower,  motion  for  assignment 
of    6125 

— recovery  of  dower  and  dam- 
ages   against 6127,  6128 

— relief  against  improper  assign- 
ment   of 5123 

Liability  of  on  warranty  of  an- 
cestor m  deed  to  real   estate.. 5148 

Form  of  covenant  In  deed  con- 
strued  as   binding 61i0 

— general    warranty 5171,  5173 

— special    warranty 6172,  6173 

— against  encumbrances    6176 

— further   assurances 6176 

— for  lessee's  quiet  enjoyment  of 
his  term 6181 

Purchaser  of  real  estate  from 
heir,  when  not  affected  by  pro- 
bate of  will 6263 

Children    of   slave    marriages. ..  .6268 

— Va.  Const.,  I   190 

Property  brought   into   hotchpot. 627S 

Of   adopted   child 6333 

List     of     furnished     by    personal 

representative   6379 

Sale  of  real  estate  of  decedent.  .5397 
— suit  against  by  creditor.  .5398,  5399 
— Judgment       against       pergonal 
representative       as       evidence 

against    6398 

— title   of  purchaser  from 6397 

Action   of  ejectment   by 6452 

Recovery  of  rent  by 6520 

Revival  of  action  for  or  against, 

6168-6171 
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Sec- 

HEMP 

See  "In»p«etlo»"i    'Imaveetoru.'' 

rnspectore   of.... 1400.  1401.  1402 

Offered      for      inspection,      how 

prized    •  •  •  •  • •!"< 

— uwjicr    to     mark    weight    and 

tare    1415 

—penalty    1417 

—label    1427 

— how     marked     when     unfit     'o 

pass   1428 

Seed,    bushel,    standard 1470 

HGNINCS  STATUTES 

As    evidence 'ISSI 

HRNRICO  COl'NTY 

Payment  of  compensation  to  of- 
ficers of  Prison  Association  of 
Virginia  on  certificate  of  Judge 

of   Circuit   Court   of 1954 

Treasurer,    when    and    where    to 

collect    taxes. 2410 

Commonwealth's   Attorney,  feos.SoOs 
Damages    for    trespass    by    ani- 
mals  3541 

Larceny   of  dogs   In 4446 

— malicious    trespass 4446 

Sheriff,     process     from     clerk     of 

penitentiary   directed   to B028 

Circuit  Court,  chancery  docket.. 6246 

HENRY  COUNTY  ^  ,^^^ 

Commonwealth's  Attorney,   fees. 3505 

HEREDITAMENTS 

Definition cl.    10.       5 

HEROIN  ,,,^ 

L.abel   on  drug  containing 1664 

Selling,  giving  away.  etc..  pen- 
alty  . . : 1693,  1695 

— proprietary  remedies  contain- 
ing  1693 

—prescription 169S.  1694 

— penalty    1695 

HERRINGS 

Buying   or    salting,   license 3170 

Flshlnpr   season    for    in    Potomac 

River    3300.  3302 

HIGHLAND  COUNTY 

Commonwealth's    Attorney,    fees. 3505 

HIGH  SCHOOLS 

See  "Ednvatton" 
HIGHWAYS 

See       ''C 1 1 1  e  ■'    and      Towns") 
"Roads")    "Streets" 

nivers    and    streams    as 2003 

HIRING 

Horse,  automobile,  eta.  with  In- 
tent   to   cheat 4667 

— rehiring  4567 

Of  prisoners   to   work   out   fines. 

4960.  4961 

Apportionment    of  hire   on   death 

of    person    Interested 5644-5547 

HOGG'S  ISLAND 

Exemption  of  citlsen  of  from 
Jury   service 6986 

HOGS 

Cholera.      serum.      manufacture. 

distribution    1283,  1234,  1286 

Trespass  by,  impounding.  ...'■..  .3541 
— damages,     proceeding     to     re- 
cover. Hen,  sale 3641 

— of    non-resident 3642 

— distress   of 3543 

— sale    .3544-3546 

Running  at  large  in  villages  or 
unincorporated        communities, 

penalty    3660.  355 1 

Running  at  large  In  counties  In 
which  boundary  lines  are  law- 
ful   fences 3548 

— damages    3552 

Turnpike    tolls 4083 


8««. 
HOGS — Con. 

— on  valley  turnpike 49K 

Registration,    obtaining  by   false 

pretenses   4IM 

aivlng   false   pedigree   of 41M 

HOG   CHOLERA 

Serum,    manufacture   and   distri- 
bution     128S-U85 

HOLIDAYS 

Term  of  convict  expiring  on 5«4» 

Days    designated   as 5<5S 

Negotiable  instrument  tailing  due 

on    5*4; 

— presentment  for  acceptance  on.SiJIS 
Day  for  act  falling  on  5'M 

HOLLY\%'OOU   CEMETERY 

Employment  of  convicts  In 5M5 

HOLSTON  RIVER 

Erection  of  fish  dam  In.  penalty. 31» 
Fishing    with    seines,    etc JIM 

HOME 

Use   of  ardent    spirits   in 4«2 

— home   defined 4*" 

HOMESTEAD   EXEMPTION 

Constitutional       provisions      for. 

Va.  Const..  {  19«-l»l 
Demands     to     which     inapplica- 
ble  Va.  Const,  i  1»« 

Property  not  subject  to, 

Va.  Const.,  i  1»1 
General  Assembly  to  provide  tor 

setting  aside Va.  Const.,  i  1« 

Previously  claimed,  effect  of  con- 
stitutional provisions  on, 

Va.  Const.,  i  W 

Amount   of 655} 

— effect  of  increase  In  value — 1644 
— liability    of    excess    for  debU..«545 

When   not   to  apply tUl 

— Va.  Const.  {$   190.  191 

Persons    entitled    to "" 

Equitable   estates *5f; 

Real    estate,    how    secured t5« 

— selection,    description tiil 

— recording    3393.  «'>3; 

— subject  to  Incumbrances. *»« 

— held  as  Jclnt  tenant,  ■i»tc„  par- 

tition    of WJ! 

—sale    of «Si5 

— rights    of    widow    and    minor 

children    «" 

— petition     for     by     widow    ""o,,,. 

minor    children *»•' 

— widow's     dower      or     Jointure 

bars  <•" 

no  effect  on  rights  of  minor 

children  »f« 

— personal  estate   in  lieu  of »»" 

Personal  property •**' 

— selection,  description,  recorda- 
tion    ....«»'• 

— selection  by  widow  and  mlnof.,,, 

ohildren;   their  rights .-m" 

— sale,    petition    by    widow    »»",,,, 

minor   children J»« 

Time   for  claiming **" 

Rents  and  profits  from  property 

claimed    JJ'I 

Right  to,  when  exhausted *|J' 

Waiver    •*!; 

— form  of,  effect  of •*♦} 

—enforcement   of   claim »" 

decedent's    estate {MJ 

— In   recognisance ..4Ji» 

Property  acquired  from  pro«eem     ' 
of  exemption,  setting  aside... •»»" 

— recording   claim    to ^J 

When  exemption  ceases *>'' 

— rlerhts    of    wlds>w    and    mln'"',,,, 

children    »>!' 

— how  estate  passes *•" 

Sale  for  Incumbrance,  disposition 


of  surplus. 
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BOMESTKAD   BXBMPTION— Cos. 

MortgaKe,  etc.,  enforcement (SIS 

Judgment  Hens. (650 

Judgment  on   Instruments  wair- 

Ing  homestead «S51 

—on      demand      against      which 

homestead  cannot  be  claimed. 6551 
Poor   debtor's   exemption. .  .6S52-6557 

Deeds,  recorded  In  deed  book 3393 

BOMICIDB 

See  also  "CtIbm*"!  "Criminal 
Proeeilure" 

Degrees  of  murder  deflned 4393 

— flrst  degree,   punishment 4394 

— second  degree,  punishment 4S9S 

Manslaughter,  voluntary,  punish- 
ment   439( 

Manslaughter,  Involuntary,  pun- 
ishment     _ 4897 

Death  out  of  State,  where  pun- 
ished     4398 

By  duel  outside  of  State 441(  • 

— accessories  to  murder  by 4417 

— venue   of  prosecution 4418 

— former  conviction  or  acquittal 

as  defense 4422 

Death  of  passenger  On  railway 
caused  by  Injuring  or  tamper- 
ing  with 4ft«,  4474 

Death  of  passenger  caused  by 
shooting  at,  throwing  stones  or 

missiles  at,  train  or  vessel 4473 

In  suppressing  riots  and  unlaw- 
ful  assemblies. 4631 

Petit  treason,  punished  as  mur- 
der   47«1 

Prosecution  for  death  without 
State     from      injury     inflicted 

within  State 4770 

— from    injury    inflicted    by    one 

within  State 4770 

Death  In  one  county  from  wound 
Inflicted  in  another,  jurisdic- 
tion of  prosecution 4772 

Warrant  of  arrest  Issued  by  cor- 
oner   4813 

Verdict  to  specify  degree  of....491» 
Duty   of  court   on  confession   of 

guilt    4919 

Verdict  of  guilty  of  involuntary 

manslaughter,   when 4920 

By  convict 6049.  &051 

When    bar    to    acquisition    of   es- 
tate by  descent  or  distribution. $274 
HOPBWBLL,  CITY  OP 

Commonwealth's  Attorney.   fees.SSOb 

City   of   flrst   class 6905 

Courts  in  continued 6905 

Circuit  Court 6887 

Corporation   Court 5905 

— ^Judge,  salary 3468 

Increase,    decrease 3469 

HORN  HARBOR 

Assignment    of    oyster    grounds 

in    3229 

HORSB  RACING 

Knterlng,  riding  or  drivlne 
horses  disguised  or  under  false 

names    4<t$4 

Betting  on 4682.  4683.  4741 

On      road,      bridge,      landing     or 

streets,  penalty 4741 

—person  betting  on,  penalty. ..  .4741 

Contract  for  wager  on.  void 5558 

HORSBS 

Bee  also  «UTe  Stvek" 

Sale    of    on    execution,    dlstresv 

warrant,  etc 2833 

Trespass  by,  impounding 8641 

— damages,  proceeding  to  re- 
cover,  lien,   sale,   etc 8511 

— of  non-resident 3642 

— distress    3543 

—sale    of 8644-3546 


HORSBS— Con.  **•*• 

Running  at  large  in  counties  in 
which  boundary  lines  are  law- 
ful   fences 354J 

— damages    s652 

— In    village    or    unincorporated 

community 3650,  3651 

Killed    or    injured    by    railroad, 

appraisal    of   value 8994 

— lee  39gg 

— Bult  to  recover. . .  .* 3995 

—when    not   applicable 3997 

Turnpike  toll  on 4083 

— on  valley  turnpike 4083 

Larceny   of. 44.10 

Iteglstratlon,   obtaining  by   false 

pretenses,    punishment 4460 

— giving  false  pedigree  of,  pun- 
ishment  ,4460 

Poisoning,    punishment 4467 

Shooting,  stabbing,  cutting,  pun- 
ishment     4467 

Hired,  injury  or  damage  to,  punl 

ishment    4667 

— re-hlrlng 4507 

— with   Intent  to  cheat 4567 

Unaltered,  restraint 4744 

Lien  of  livery  stable  keeper  on.. 6446 

— how    enforced 6449 

Exemption    6652,  6563 

HOSPITALS 

See  also  '<S(ate  Hospitals" 
For  convicts  see  "Pealtentlary" 
For  insane  see  "laaane  Hoapltala" 
Establishment    by    counties    and 

towns   1666,  1667 

— cost  of  establishing  and  main- 
taining, how  paid 1656 

— removal  o*  Infected  persons  to-ie-'ig 

— peathouses 166O 

Condemnation  of  land  for, 

1565,  1667,  1558,  4.^S!i 

Records  kept  by 1676 

Dead  body,  delivery  to  anatomi- 
cal   board 1731 

Reports  by  to  Board  of  Charities 

and   Corrections 1896 

Property     of,     exemption     from 

taxation     2272,  2301 

— ^Va.  Const.,  |  183 

Oifts   to.   Inheritance   tax   on 2272 

PIre   escapes ..3111 

— penalty  si41 

Lands  of  not  subject  to  con- 
demnation     4384 

Ordering,    purchasing,    receiving, 

ardent   spirits 4691 

— license 4601 

— sale  of 4601 

— reports    4601 

— bond    4602 

Claims  against  decedent's  es- 
tate    6890,  6891.  6396 

HOTCHPOT 

Advancements  brought   Into 5278 

BOTBLS 

Use    or    sale    of    oleomargarine. 

„  sign    1199 

Sale    of    Ice    cream    or   milk    not 

meeting  standards 1216,  1217 

Towels  for  common  use  prohibit* 

ed    1617 

Deflnltton    1686 

Transient     guest 1586 

Charges    posted 1686 

Fire  escapes  and  extinguish- 
ers     1687,  8141 

— rooms  opening  on  light  well..  1588 
Inspection    by    State    Board    of 

Health    1689 

certificate  , 1690 

—fee  1591 

—time   of   inspection 16i(l 

— notice  to  comply  with  law....  1592 
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Sea. 
nOTBIiS — Coa. 

— obstructing;  Inspector,  penalty.  1693 
—failing  to  par.  fee,  penalty. .  .1693 

Disinfection    of    rooms 16U4,  1696 

Sanitary  condition,  water 169S 

Bed    covering 1597 

—airing   1598 

Towels    1617,  16»» 

Water   closetti ISOO 

Privies     1«01 

Liability,  limUation   of 1602 

— notice,    posting ^ 1602 

—where  guest  failed  In  lock  or 

bolt   doors 1603 

— fire  or  overwlielming  disaster.  1604 
■    — baggage,    etc.,     not    in    actual 
custody    of    proprietor    or   em- 

filoyee   1606 
imitation  to  suits  against. ..  .1606 
Warnings    and    directions    as    to 

use  of  gas 1 607 

Fire    escapes 3141   , 

—notice   of. 1687 

— penalty   3141 

Burning  or  destroying,  punish- 
ment     4428 

Obtaining      accommodations^     at 

by   false   pretenses 4464 

— removal    of    baggage    without 

paying  bill 4464 

Ardent  spirits,  use  of  for  cook- 
ing  purposes,   massages,   etc.  .4602 

—license    '...4602 

— procedure    to    obtain    4602 

— statement    4603 

—bond    4603 

— counties    and    cities    in    which 

license  not  granted 4603 

— receiving    from    transportation 

company     T 460B 

— record,    affidavit.. 4605 

— penalty   for   falling   to   comply 

with   law 4605 

—employee  assisting  guest  to 
obtain  ardent  spirits,  punish- 
ment     4650 

— proprietor  permitting  employee 
to  assist  guest  tu  obtain  ardent 

spirits,    punishment 4661 

falling  to  discharge  em- 
ployee    4661 

— selling      or      keeping      ardent 

spirits   for  sale 4662 

— revocation   of  license 4663 

— guest  having  ardent  spirits  in 

baggage    4662 

— room  of  guest  not  a  home 
within   meaning  of  prohibition 

law 4662 

Lien  for  charges 64  41 

— how    enferced 6449-6451 

HOUSES 

Used  In  violating  prohibition 
law,    nuisance 4622 

— closing   up 4622 

— bond  of  owner 4622 

— Injunction    against 4630 

HOVSBBREAKINO 

See  ^Bargiary" 

Punishment     4438-4439 

HOUSEHOLDER 

See  "Homestead  Exeiaptloa'* 

Exemptions    6398.  6531-6566 

Construction    of    word 6568 

HOUSB  OK  BURSGISSES 

Publication  of  Journal  of  by  Li- 
brary   Board 401 

HOUSE  OP  UBLKGATiBS 

See  •<OeBeral  ABarmbly'* 
HOUSB  or  ILL  FAMB 

See  «Hoiu«  of  Prostltattoa'*! 
••Paaderiag" 

Keeping,  punishment    4648 


Bsc 
HOUSB  OF  ILL  FAMB— Oea. 

Bvldence  of  character  of  house. 4SI8 
Taking   females   to   or  detaining 

in,    punishment 4S7} 

Receiving  money,  etc.,  for  plac- 
ing female  in   457> 

Person  placing  wife  in  4t:> 

Detaining   female   in   because  of 

debts  tm 

HOUSB      OF     PRIVATE     BNTBB- 
TAINMBNT 

Lien   for  charges UU 

— now   enforced t44!i-(45] 

HOUSE  OF  PHOSTITUTiON 

See  also  "Hanue  of  ill  Paste"! 
'•PMMleriBC*' 

As   nuisance 16M 

— furniture,   fixtures litl 

— injunction,,  notice 15« 

violation  of,  contempt  pro- 
ceeding,  punishment. liU 

—trial    15!1 

— abatement,  close  of  bull<linK..U!i 
— ^sale    of    furniture,    disposition 

of  proceeds 15i»,  15J« 

— propertv  delivered  to  owner  on 

giving   bond ISK 

Employment  agency  sending  fe- 
male servant  to IIM 

— penalty    1M< 

Ardent    spirits,    recelviiyc.   keejf 
Ing,    storing   In,   punisnment...1M* 
HOUSB   OF   RBPRBSEXTATIVBii 

See  "Mesnbeia  of  Coagrcwi** 
RUITGARIAN    GRASS 

See  also  •'Agrlenltaml  Seed" 

Seed,  bushel,  standard 1471 

HUNTING 

See  also  «GaBie» 

Common   right   of K7I 

°  — on    unappropriated    marsh   er 

meadow  lands 411 

License,   date,    form,    number U>7 

— when    not    necessary,    to   hunt 

on    one's    own   land 333*.  U3I 

tenants  J3M 

of   non-resident JJJI 

Exhibit     of    to    officer    or    land 

owner  JJ3S 

county,   how  obtained JIJI- 

—  — amount  paid   for SIM 

— S.tate  license,   how  obtained.. .Jttt 

amount   paid    for 3J1» 

— to  ncn-resldent.  how  obtained. 3>.*o 

amount  paid  for 3JJ* 

— to   alien,   how  obtained JJJI 

amount  p^ld  for JJJI 

—transfer  of  license,  penal ty...SJJ7 
— using  license  of  another,  pen- 
alty   Jjir 

— procuring   bj^  false   statement. 

penalty    ; . .  .f JJiJ 

— changing  or  altering,  penalty.  SIJS 

Without   license,   penalty JJ'7 

Gun,  size  of  that  may  be  used..JS5( 

— use -of   more   than   one J35* 

HITNTING  CLUB 

Incorporation    JJ72-JSM 

HUSBAND  AND  WIFE 

See  «Car<e«y**|  "Uearrtlu")  "Di- 
voree"!    «Dower^t    ''Marrla«c''t 
"Married  Wowea** 
Desertion      or      non-support     of 

wife   mt-iw 

— recognizance  for  support. 

1*38.  1939.  1"« 
— ^Jurisdiction  of  prosecution, 

19S7.  m: 
Conspiracy  to  cause  wife  to  com- 
mit adultery,  punishment <»'< 

Placing  wife  in  house  of  prosti- 
tution or  causing  to  lead  Irfe 
of    prostitution 4;T» 
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See. 
B1T8BAND  AND  WIFB—Coa. 

Competency  of  wife  as  wltneus 
In  prosecution  for  pandering:.  .4579 

Action  for  Injury  by  Intoxicated 
person,  against  peruon  causing 
Intoxication    4676 

Contracts  of  wife 6134 

Torts  of  wife,  liability  of  hus- 
band     6134 

Property  rights  of  wife B134 

Suits  by  and  against  wife 61S4 

Personal  Injury  to  wife,  recov- 
ery for C1S4 

Desertion  by  husband,  bar  to  in- 
terest  in   wife's  estate E14S 

Tenancy  by  entireties  abolished. 61S9 

— exceptions  6140 

Conveyances  by,  effect  on  rights 
of  wife 5211. 

Wife,  appointment  of  attorney  in 
fact   5216 

— writings  executed  by  attorney. 6216 

Intestate  husband  or  wife,  dis- 
tribution of  personal  property. 5273 

Wife,'  provision  for  in  will,  re- 
nunciation by,  how  snade,  etc. 5278 

Wife's  share  as  distributee  in 
personal  property  of  husband 
barred  by  adultery 6277 

Rights  of  dower  and  curtesy 
barred  by  partition  sale 62)it 

Separation  of,  custody  of  chil- 
dren     5327-6330 

Dower  release  of  when  lands  of 
Infant  or  Insane  husband  sold, 

6344.  6346 

— of  Insane  wife,  how  released.  .6346 

Curtesy  of  insane  husband,  how 
passed    6346 

Wife's  right  of  entry  not  barred 
by  husband's  acts 6441,  6442 

Damages  for  death  by  wrong- 
ful act 67«7,  5788 

Competency  to  testify  for  or 
against  each  other 6210 

— In  criminal  case 6211 

— presumption   from   failure 6211 

^-communications  between  priv- 
ileged     6212 

— wife  as  witness  in  prosecution 
for   pandering. 457 

Wife's  Separate  BSstate 

General    provisions 6134-6140 

Curtesy    6134 

— barred  by  desertion 5140 

Debts  or  liabilities  of  husband.  .6134 

Control    of 6134 

Contingent   right   of  dower,   dls- 

fiosal   of 5136 
nors,  control   of,   receiver 5136 

— sale  of   estate 5137 

Intestate,   passes  how 5138 

Equitable    estates 5139 

Distribution  of  personal  prop- 
erty    6273 

— husband's  share  barred  by 
adultery   6277 

HUSTINGS  COUnXS 

See  also  "City  Conrta^t  <H7*rpor- 
atlOB  Comrtu"!  "Jnim^u" 

In  cities Va.  Const.,  i     98 

— when  to  cease  to  exist, 

Va.  Const,  i     98 

Continued    5905 

— Va.  Const,  i  98 

Judge,  election  of...Va.  Const.  {     99 

—salary    3468,  3471 

^Va.  Const.  I  103 

how   paid 3472 

Increase  3469 

— not   to  practice  law 5975 

—  — Va.  Const.,  {  106 

— not    to   hold   other   ofllco 6976 

Va.  Const,  I  106 


HrSTINOS  COURTS — CoB, 

—  ^-exception    6976 

^Va.  Const,  i  106 

— residence     6977 

— Va.  Const,  t  99 

—effect    of   removal 6977 

— Jails,  Inspection  of 286.. 

—  — committee  2863 

—  — report 2863 

^-quallncation   before,   civil   and 

police  -Justice 3099 

— r  — substitute,  appointment  of .3101 
— designation  of  special  term  for 

Circuit  Court 5894 

Appointment    of    commission    to 

ifx  salaries  df  couneilmen 2951 

Appeals  to,  witness  lined  or  Ini- 

Srlsoned  for  failing  to  attend 
efore  City  Council,  Fire  or  Po- 
lice  Commissioner 2985 

— abutting  owner,  assessment  of 

damages  when  street  graded.. 8038 
— assessment  for  local   Improve- 

ntents 3070,  «071 

— from  conviction  before  justice. 498!) 

amendment  of  warrant 4989 

ball    4989 

new  warrant 4989 

continuance 4989 

how  tried.  Jury  4990 

Qualfllcatlon     before,    civil    and 

police   Justice 3099 

— substitute,   appointment 3101 

Allowance    to   counsel   appointed 

to  defend   poor  person 3518 

Exclusive    Jurisdiction    of    cases 

arising  under  prohibition  laws. 4614 
License  for  sale  of  soft  drinks.. 4665 

—revocation    of. 4666 

Grand  Jury,  selection 48^1 

— terms    for 4851 

— when   special  grand  Jury   may 

be  ordered 4854 

— ^Aow  deflciency   supplied 4855 

— selection  of   foreman,  oath, 

4866,  4867 

— charge   to    4858 

— Imposing  flne  on  officer  failing 
to  summon  or  Juror  falling  to 

attend  4862 

Ball,     person     convicted     before 

Justice  4989 

To  dispose  of  Infant  of  convict 

mother  6008 

Term  ending  during  trial;  post- 
ponement of  next  term 6973 

Judgment   docket 6461-6464 

^-entry  of  payment  on 6465-6467 

BTTSTINGS    COURT    OP    CITY    OF 
RICHMOND 
See     -Cttr     Coarta"}     «HaaHB*s 
Cowrt     of    City    of    RlekatsBd, 
Part  II"}  «Jn«ces*' 

Eatablishment   5912 

Jurisdiction   5913,  5928 

Terms    5915 

Process,   who   to  execute 6917 

Judge,   election Va.   Const,   {    99 

Salary 3468 

— Increase    3469 

— decrease 3469 

Clerk,   election,   term,  compensa- 
tion     129,  5930 

— duties 5916 

— copies  of  land  books  and  per- 
sonal property  books  furnished 

to    2342 

— list    of    violations    of    revenue 

laws    furnished    to 2356 

—custody  of  public  property,  re- 
cords and  papers 6916 

Grand    Jury 5919 

Jurors    5919 

— summoning    5918 
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86C 
HVSTINGS  COURT  OF  CITY  OF  RICH- 
MOND— Cob. 

— ^]ury  commissioners S986 

Appeals    from B929 

Report  to,  of  misfeasance,  etc., 
of    board    ot    review    and    tax 

otHcers    S216 

— to  show  cause  why  should  not 

be  remOTed: 22t6 

— of  sale  Of  land  for  delinquent 

taxes   2467 

Proceeding  to  correct  erroneous 

assessment    for   taxation 2248 

Appointment  local  board  of  re- 
view     2226 

Api>ointment  of  committee  to  in- 
spect  Jail 2863 

—oath,   report,  compensation. ..  .2863 
Mandamus  to  compel  erection  ov. 
repair   ot  Jail  or  courthouse.  .2867 
HVSTINOS    COURT    OF    CITY    OF 
RICHMOND.  PART  II 
t<ee    also    MCtty    Coarta."   "Hoat- 
iaan    Conrt    of    City    «f    Rick- 
BioBd"!  "Judsea" 

Establishment   S912 

Jurisdiction    5914,  5928,  693S 

Terms   , 691B 

Process,  who  to  execute  to 5917 

Grand    Jury 6919 

Jurors    5919 

— summonintr    5918 

Jury    commissioners 5986 

Judge,   salary.. 8468 

— Increase,    decrease 3469 

— election Va.   Const.,  {     99 

Clerk,  election,  term,  compensa- 
tion     129,  5930 

— duties    5916 

—copies  of  land  boolcs  and  per- 
sonal property  books  fur- 
nished to. 2342 

— list    of    violations    of    revenue 

laws  furnished  to 2356 

^to  record  copies  of  report,  or- 
ders,    etc..     in     condemnation 

proceedings    4381 

Indexing   4881 

^f ee  4381 

— register  of  securities  kept  by. 5925 

fees    5926 

Proceeding   to   correct  erroneous 

assessment    for    taxation 2248 

Removal  of  cases  to  or  from 
other  courts  of  city  of  Rich- 
mond   5927 

Appeals   from 5929 

Records  of.  as  notice  to  pur- 
chasers of  land  north  of  James 

River    6932 

Statutes  applicable  to 6933 

HYDROPHOBIA 

See  "WtmMtm" 
HYDROCYANIC  ACID 

Sale,  label 1691 

HYOSCYAMUS  ,.   , 

Sale,  label i 1691 

HYPNOTISM  •     ^  ,,,^ 

Practice  of,  when  prohibited ....  4721 
HYPOTHECATION 

See  "Pledire" 
ICH  CREAM 

See  "Dairy  aad  Food  Connnls- 
■loBer"  ^  ^... 

Containers,   sterilization    of 1204 

Centrifugal    machine   and    scales, 

inspection  of 1206,  1209 

—fee   1295 

—condemnation    ■ 1206 

— certiflcate   of  operator. .  .1207,  1208 

revocation   1207 

Milk    and     cream,     standard     of 

measure,    samples 1208 

Improper  test,  penalty,  evidence.  1210 


Sec 
ICE  CREAM — Cob. 

— exception   ISll 

Varieties,   definition  ot 1215 

-^ruit    Ice    cream 121i 

— nut  ice  cream UlS 

Below   standard,    sale   of,   mark. 

sign    IIU 

— penalty IIIT 

ICE  CREAM  PLANT 

See    <4talry    md    F»»d    Coanls- 

Inspection  of  by  Dairy  and  Fftod 

Commissioner  IIM 

— penalty  for  keeping  in  unsani- 
tary condition IIH 

IDIOTS 

See  also  '•iBaaBe  Hosyltala"!  <'Ia- 
aaae  PenwBa" 

Disqualified   as  voters  12 

■  — Va.  const.,  I  28 

EiXCluded   from   registration U 

— Va.  Const.,  f  23 

"Insane  person"  Includes,  el.  S..     S 

— when  ooes  not  Inalude ItM 

Not  admitted  to  insane  hospitals.  lt}> 

-^removal    from   hospitals Mi 

Committee  for 1H> 

Listing  property  of  for  taxatlon.'lK 

Disqualtfled    as  Jurors S9i4 

IMMIGRATION 

See      "Board      of      AsvlcaItBic"| 
"OoBUBiaaloBcr    of    Agricaltaie 
•ad     iBUBlarmttoB";     "Depart- 
BieBt  of  AarieBltare" 
IMMUNITY 

On  repayment  of  money  won  at 
gambling  »(« 

IMPEACHMENT 

Of  officers Va.  Const,!    « 

Member  State  Corporation  Com- 
mission   S7U 

— Va.  Const..  {  155 

Of  witness  proving  adverse (IIS 

— by  prior  inconsistent  writing.KK 

IMPOTBNCY 

Divorce   for. iltl 

IMPOUNDING 
Automobile,  for  violation  of  lair.2Hi 

— sale    JHI 

Trespassing    animals 1S41 

Animals  running  at  large  in  vil- 
lage or  unincorporated  com- 
-munlty   tW 

IMPRISONMENT 

See  also  «CriBsea>'i  «Crtalaal 
Pro«edai>e*|  «F«IOBl«B''t  «HU- 
deaseaBOia" 

Abandoning  on  shore  person  sick 
with    smallpox 4JM 

Abduction  for  purpose  of  defile- 
ment    Hll 

— Inmate  of  {.tate  hospital 441! 

Abortion,  attempting  ta  produce. 4411 

— encouraging  or  prompting  by 
lecture,   advertising,   etc 4411 

Accessory  after  the  fact <7H 

Acts  and  resolutions  of  General 
Assembly,  altering,  secretins 
or    destroying 21' 

Adulterated  flour,  failure  to 
brand    »« 

Allowance  of  time  accused  was 
confined  In  insane  hospital — 1'>< 

Animals,  interference  with  ofll- 
cers  of  Society  for  Prevention 
of   Cruelty   to 4J55 

^fights    between    men   and  «nI-,.„ 
mals <««.  "2 

Arson    «"i!!{ 

Attempts,    generally 4Tli 

— to   commit   larceny 4TJT 

.     —to  commit  rape 4'J' 

—to  usurp  government....." 4lii 
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IMPRISONMENT— Cob. 

— to  polaon 4400 

— to  commit  abortion 4401 

Automobile*,  violation  of  law  re- 
lative to J146 

Bank  officer  or  employee,  or 
broker,  receiving  deposit  when 

bank    Insolvent 41S2 

Bank  officer,  making  false  state- 
ment of  coiiditlon  of  bank.... 4124 
Banking,     person     engaging     In 

without  authority  of  law 4130 

For   bigamy. 4538 

Boarding-house,   defrauding 44(4 

— removing   baggage 4464 

Bribes,  offering  or  giving 4496 

— «•  jceptlng    4497 

Bribery,    lobbying   with    General 

Assembly  4499-4S01 

—of  officer  to  .prevent  service  of 

process    4602 

— of      commissioneni,      auditors. 

Jurors,   etc 4503 

Bucket-shop,  keeping,  eta, 

4715,  4716 

—bucketing  4716,  4716 

Buggery 4fiSl 

Building  and  loan  association, 
officer  or  agent   making  false 

financial  statement 4166 

Burglary   4437 

— entering  building,  etc.,  with 
Intent  to  commit  murder,  rape, 

robbery    4438 

with  Intent  to  commit  other 

crime    4439 

— possession  of  tools  with  intent 

to   commlt.\ 4437 

Burning  or  destroying  dwelling- 
house.  Jail,  asylum,  etc 4428 

— other  bouses 44S0,  44S1,  4433 

— lumber,  haystack,   etc 4431 

— bridge,  lock,  dam 4433 

— woods,    fence,   grass,   etc 4 134 

— property  with  Intent  to  injure 

Insurer    4436 

Buying  or  receiving  pig  Iron, 
railroad  Iron,  brass,  metal  with 

Intent  to  defraud 4450 

Buying  or  receiving  certain 
house    fixtures    with    intent    to 

defraud    4449 

By-laws  of  county,  violation  of.  .2743 
Canals,  injuring  or  obstructing.  .4468 
Certificate  of  birth  or  death,  al- 
tering     1681 

Certified  public  accountants,  vio- 
lation of  law  relating  to 67t 

Cemeteries,   burial   grounds,   etc.. 

injuries    to 4653 

Cheese,  selling  Impure 1171 

— keeping    dairy    In    unsanitary 

condition    117S 

Children,    delinquent,    concealing 

or    removing 1916 

— Inducing  to  commit  crime,  etc.  1923 
— Illegally    seising,    taking,    se- 
creting    ...,.-. 4409 

Clerk    Issuing    marriage    license 

contrary  to  law 4541 

Cocaine,  encalne,  selling  or  dis- 
pensing   1696 

— possession    of    with    Intent    to 

sell    1697 

Commissioner  of  labor,  failure  or 
refusal  to  answer  questions  or 

Interrogatories    of ,..  .1802 

Compounding  offenses 4513 

Condlmental  stocks  and  poultry 
food,  sale  of  without  certifi- 
cate    1249 

Conspiring  to  commit   persoi\  tp 

institution    of   feeble   minded..  1084 
—to      in<.lte       colored       persons 
against  white   persons 439t 


Sec. 
IMPRISONMBNT— Cob. 

— white  against  colored 4392 

^-conspiracy    to    cause    wife    to 

commit    adultery 4544 

Contagious  disease.  Infected  per- 
son going  to  prohibited  public 

place  1503 

— going  from  place  to  place. ..  .1504 
— ^violating    quarantine    or    vac- 
cination  regulations, 1505 

Contempt    of    court 4521-1524 

— proceeding  before  civil  Justice. 3117 
Conviction   for   two   or   more   of- 
fenses,   when    confinement    for 
second    or   subsequent    convic- 
tion to  commence 4786 

Convicts,    offenses   by 5051,  5052 

— second  offense 5064 

— Importing  into  State 4709 

Corn  meal,  deception  in  sale  of.. 1193 

Costs,  for  failure  to  pay 4949 

County  or  city  treasurer  violat- 
ing  law 2790 

County   ordinances  aoJ   by-laws, 

for  violation  of 2743 

Coupons      from       State       bonds, 

fraudulent  use   of 2607 

— tendering    twice. 2610 

—officer    receiving. 2611 

Dairy,     keeping     In     unsanitary 

condition    1172 

Dairy    and    Pood    Commissioner, 
hindering  or  obstructing, 

1169,  1213.  1218,  1220 
Dead    bodies,    violations    of    law 
relating  to  transportation  of..  1728 

— trafficking   in 1734 

In   default   of   bond   required    by 

Justice  for  good  behavior 4803 

Dentistry,    practice    without    li- 
cense   1641 

As  ground   for  divorce 5103 

Dogs,  poisoning,  wounding,  etc.. 4467 
Drugs,   adulterated   or  mlsbrand- 

ed.  sale,  manufacture. ..  .1657,   1659 
—opium,  morphine,  etc.,  sale  of.  1695 

furnishing  to  habitual  user.  1695 

— cocaine,      eucalne,     selling     or 

dispensing    1(9( 

possession    with    Intent    to 

sell    1697 

Duel,    fighting   or   sending   chal- 
lenge     4419 

— accepting     or     bearing     chal- 
lenge     4420 

— leaving  State  to  wade  law 4421 

' — posting  or  upbraiding  for  not 

fighting   4423 

Election),   intimidation  of  voter..  194 

—-disturbing  election I9( 

• — fraud   In  connection   with  vot- 
ing by  absent  voter 219 

—violation  of  duty  by  secretary 
of  Board  of  Commissioners  of 

election  at  primary 241 

— stealing,   mutilating,   etc.,   bal- 
lot box,   poll   book,  or   making 

fraudulent   entry,    etc 244 

—officers,     neglect     of     duty     or 

corrupt  conduct 4724 

— ^voting   Illegally 4725 

— Illegally    Influencing 4725 

— non-resident    voting 4726 

— giving   or   receiving   bribe    for 

vote     4727 

— altering,  destroying,  etc.,  books 

of   registration 4729 

embezzlement  of  public  funds  by 

officer   4452 

Escape,   aiding   prisoner   In 4504 

^-officer  allowing 4505,  4606 

— prisoner    escaping    after    con- 
viction     4507 

—  — before    conviction 4608 

by  setting  fire  to  Jail 4509 
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See. 

IMPRISONMBNT— C*B. 

— refusal    to   aid    ofHcer    In    pre- 
venting     4S11 

— of    jail    prisoner    from    convict 

road  force   207} 

Eucaine.   selling'   or   dlapenslng.  .1696 
— possession    of    with    intent    co 

sell     1697 

Extortion    4406 

"Feeding  stuffs"  laws,  violations 

of    1280,   1240.   1242 

Fertilizer,  adulterating  or  false- 
ly branding IISI 

For  failure   to   pay  flne. 

I  2649.  4949-4963 

Fishing   laws,    violation    of S17B 

Fishing   In    spawning    locality. .  .3180 
— within    regularly    hauled    Ash- 
ing   landing 3182 

— use    of    explosives,    injury    to 

flsh    boxes  or  eggs 3196 

— unlawfully     taking     trout     or 

bass   3210 

— non-resident     flsliing     without 

license    .-> 8210 

— unlawful,   by   non-resident...  .3211 
— ^violation   of  law  applicable  to 

Potomac   River 339S 

Flour,     adulterated,     failure     to 

brand    1194 

Food,   diseased   or   unwholesome, 

selling 1218.  1219 

— transportation   or   storage   un- 
der   Insanitary   conditions 1220 

Forging  public  record,  certificate 

of    ofllcer,    etc 4484 

— uttering    4484 

— seal    of   State,   court,   corpora- 

tidn    4486 

Iceeping   instrument  for.... 4485 

—coin,  banic  notes 4487 

uttering    4487 

having  in  possession 4490 

— of    other    writing ..4489 

—having   In   possession,   making, 
etc.,     anything     designed     for 

forging   any    writing 4488 

Fowl,  poisoning,  wounding,  etc.. 4467 
Fraternal    benefit    society,    fraud 
in  securing  certlflcate  of  mem- 
bership   4304 

Fraudulent    entry    by    offlter    or 
clerk    of    banIc    or   joint    stock 

company    4467 

Fraudulently  destroying  or  con- 
cealing  win  or  codicil 44j8 

Obtaining    signature    to    writing 

by   false    pretense 4469 

Fraudulent  sale  of  goods  marked 

"sterling"  or  "sterling  sliver". 4461 
— goods  marked  "coin"  or  "coin 

silver"     4462 

— of  goods  made  of  gold 4463 

—defrauding  hotel   or  boarding- 
house    4464 

removing   baggage 4464 

Fraudulent  sale  of  stooks,  bonds, 

town  lots,  etc 4466 

Game,   violation   of  law  relating 

to   transportation  of 3261 

Game    laws,    person   convicted    a 

third   time   for  violation   of... 3362 
Gambling,    keeping    gaming    ta- 
ble,   etc 4676 

— permitting  on   premises 4677 

— aiding,     hindering     arrest     or 

seixure    4678 

— betting  or  playing  at, 

4679,  4681.  4686 

—in   public   place ..4679,  4681 

what   Is  public   place 4680 

— book  making,  pool  selling,  etc. 4682 

on  race  outside  of  State... 4683 

— keeping  or  exhibiting  slot-ma- 
chine     46iS 


8w. 
IMPRISONMENT — Cob. 

— betting  or  wagering 4tt6 

^-conducting  or  being  Interested 

In  game  played  for  money 4(tT 

— keeper  of  ordinary  permitting 

at    • 4M» 

letting  outhouse  for US* 

— winning  at  by  cheat  or  fraud. 401 
— conducting  lottery  or  raffle... 4(>J 
General    Assembly,    altering,  se- 
creting  or   destroying  acts  or 

resolutions   of 110 

— members  and  clerks,  pririieee 

against    297,  299.  3H 

— privileged    against    for   words 

spoken    or   written W3 

Guaranty  company,  agent  of  do- 
ing business  while  company  te 

in  default 4l» 

Horse  races,  entering  horse  dis- 
guised   name 44i4 

Hotels,  failing  to  disinfect  rooms, 

liM 

— defrauding    4414 

— removing  baggage. 44M 

Keeping  house  of  Ill-fame 4H8 

Hunting,    unlawful tSa6 

Injunction      against      house     of 

prostitution,    violation   of I»I4 

Insurance,  agent   doing  business 

while  company  is  In  default.. 4319 
Insurance   company,   offlcer,  etc;, 
making  false  statement  In  re- 
port  .7 43M 

Intoxicating  liquors,  violation  of 

law  as  to 4i8S 

— violations    of    law    relating  to 

advertisement  of MM 

— ^violation    of    injunction,    pro- 
ceeding to  abate  nuisance — ♦•!• 
— ^person    of    intemperate   habit* 
or  drug  addict,  refusing  to  dis- 
close from  whom  ardent  spirits 

were  obtained ♦«• 

— possession   by   minor 4441 

—  — as  agent  for  another  per- 
son     »" 

— -female  ordering,  recelring,  or 
having    in    possession »«- 

— Iiotpl.  employee,  assisting  guest 
to   obtain «*• 

—  — proprietor  of,  or  of  house 
of  private  entertainment  per- 
mitting employee  to  assist 
guest  in   procuring 4K1 

failure  to  discharge  con- 
victed employee »»1 

— hotel  or  boarding  house,  Iteep- 

Ing  ardent  spirits  in «» 

— transporting  in  vehicle 4W< 

— soft  drinks,  sale  without  li- 
cense,   using  ardent  spirits  in. 

etc <**» 

Juror,   fraud   in  drawing 1>2( 

Kidnapping  with  Intent  to  ex- 
tort  money '♦*l 

— to   sell   as  slave ♦♦»• 

— Inmate  of  State  hospital 44i: 

lArceny,    grand **♦• 

—petit    «♦« 

— of   animals. M«« 

— sand   from    banks    of   Potomac 

River    <"> 

^-of  bank  notes,  cbeclcs,  books  of 

account     444J,  444J 

— possession  of  tools  with  Intent 

to  commit *"' 

— second  and  subsequent  convlc-,,^ 

tions  of "•» 

Lewd   and   lascivious  co-liabits- 

tlon    *»♦• 

Live  Btoclc.  giving  false  pedigree 

-     of  iv**** 

— ol>tainlng  registration  of  n 
false    pretenses «*' 
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— poisoning,    wounding 4467 

Lobbying    with    General    Assem- 
bly    4499 

-r^mploylng   persons   to   lobby.. 4oOC 

—  —exceptions    4501 

Manslaughter,    voluntary 48}( 

— involuntary    43*7 

Marriage,    within   prohibited   de- 
grees     4540 

— leaving  State  to  evade  law ....  4540 
— former  husband  or  wife  living. 4538 
—celebrating  without   license   or 

contrary  to  law 4542 

— between     white     and     colored 

persons    4546 

Medicine,  violation  oC  laws  rela- 
tive  to   practice  of 1623 

MUk,   selling   Impure 1171 

— keeping    dairy    In    unsanitary 

condition    1172 

Milkfat,   Improper  test   for 1210 

Mines,   violations   of  laws   relat- 
ing to 186» 

— employees,    failure   to   instruct 

or    warn 1842 

-failure   to    provide    required 

conditions    of   labor    for 1812 

— violation  of  law  relating  to 
protection    of   employers    from 

gas    185«,   18«0 

— Are  boss,  violations  of  law  re- 
lating to I860 

— ^violations    of    law    relating   to 

safely    lamps 1862 

—employment  of  minors  or  fe- 
males in.   false  affidavit 1871 

— employees      doing      prohibited 

acts    1872 

— failure  to  report  accident  in..  1873 
— failing   to   make   report   to   in- 
spector    1874 

— steam   locomotives,   use  in 1877 

— falling  to  adopt  and  post  rules.  1878 
— sale   or   use    of   improper   illu- 
minating oil,  In 1882 

— refusing  to  permit  Inspector  to 

test    oil. 1888 

Mines,  coal,  employment  of  In- 
competent   engineers -.1846 

— interference    with    engineer   or 

machinery    1846 

— failure     to    provide    roadways 

and    refuge    holes 1846 

— coal,  violation  of  law  relating 
to  machinery,  appliances,  sig- 
nals,   inspection,   etc 1844 

— coal,  violation  of  law  relating 

to   ventilation    of 1850,  1853 

— permitting  coal  dust  to  accu- 
mulate   186j0 

— explosives   In    1861 

Minors,    furnishing   toy    firearms 

using  explosives  to    4697 

Miscegenation    4546 

For    misdemeanor    4782 

For  misprison  of  treason 4390 

Morphine,    selling 1695 

— furnishing  to  habitual  user...  1695 

For   murder 4394.  439> 

— killing  in  duel  out  of  State  by 

agreement   made  within 4416 

—  — accessories    4417 

Name,     unlawfully    changing    or 

assuming   another 6983 

— unauthorixed    use    of 1448 

Obstructing  navigation  in  Matta- 

ponl    or    Pamunkey    Rivers 4748 

Obstructing  navigation  or  pas- 
sage of  Dsh   iu  Sycamore   Mill 

creek 4749 

Notes  to  circulate  as  money.  Is- 
suance    4698 

Officer,  collecting  taxes,  falling 
to  deliver  dated   tax   ticket... 2409 


Sec. 
IMPRISONHBNT— C*B. 

— receiving  other  than  United 
States  currency  for  taxes  and 

debts    due    State 2606 

— buying  or  selling  coupons  from 

State    bonds 2606 

— failing  to  keep  account  of  cou- 
pons  received 2606 

— person   failing  to  assist  officer 

with    process 2822 

— refusal  to  execute  process  for 

criminal   4510 

— refusal  to  assist  officer  In  pre- 
servation of  peace,  etc.. 4511,  4612 

Opium,  sale  of 1695 

— furnishing  to  habitual  user...  1695 
— use     of     In     manufacture     of 

cigarettes   4696 

Optometry,  violations  of  law  re- 
lative to  practice  of 1636,  1637 

Ordinances   of  county,   vielatton 

of    2743 

Oysters,   larceny   of 3237 

— taking  oysters,  crabs, , clams  or 
shells  In  Accomac  or  North- 
ampton counties  with  rakes  or 

scrapes   3238 

— taking    in    closed    season,    or 

with   patent  tongs    3240 

— for       Illegally       taking       with 

scrapes  and  dredges 3246 

— carrying    seed    oysters    out    of 

State  without  permit 3249 

— resistance   to   officer  enforcing 

law    8266 

— roughing    or    taking    without 

culling    3274 

— removal  from  polluted  areas.. 3287 

interference   with   officer... 3287 

Pandering   4579 

— receiving  money  for  placing 
female  in  house  of  prostitu- 
tion     4679 

—detaining  In  for  debt — 4679 

Pension,  application  for,  falsely 
certifying    fact    In    connection 

with   2660 

Perjury    4494 

— subornation    of    perjury    4494 

Person      intending      to      commit 

crime   4791,  4794 

— discharge  by  circuit  or  corpor- 
ation   court 4794 

Pharmacy,  violation  of  law  rela- 
tive to  practice  of 1667 

Pilots,  conducting  vessel  without 
or      employing      unauthorized 

person    3621,  3623 

—exception  as  to  vessel  in  dis- 
tress     8622 

— suspended  pilot  failing  to  give 

bond  for  good  behavior 3644 

Possession,  of  eucaine  or  cocaine 

with   intent  to  sell 1697 

— of  tools  with  Intent  to  comm't 

burglary.    larceny,   robbery 4437 

Priae    fighting 4426 

— fights    between    men    and    ani- 

ma's   <<2« 

— alders  and   abettors 4427 

Probation       officer.       Interfering 

with   1916 

Public  building,  wilful  or  ma- 
licious  Injury   to 4482 

Public    halls,    violations    of    law 

relating  to  exits 3144 

Pure  food  laws  violations.  .1150,   llh7 
Railroad,    injuring  or  tampering 
with  property  or  equipment  of  .4468 

— switch-lamps,  signals 14f.8,  4474 

— triespasser   Jumping    on    or   "* 

cars   of 44(0 

— trespassing  on   trains 4471 

— removing  packing  fro-n  Jour- 
nal   boxes *«1 
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— Bhootlng  at,  throwing  ntones  or 

missiles   at 44T3 

— destroying     fences     or     cattle 

stops   44T« 

— driving  animal  on  track  '  of 
with  view  to  recover  d<in(apre8.4475 

Rape  4414 

For  failure  to  give  recoinlKanco.4»"4 
Records,    public    officer    making 

false  entry  in   or   destroying.  .451t 
— theft  or  destruction  by  i^erson 

other   than    officer ISlIt 

Riot  or  unlawful  assemoly 4532 

Violation    of    special    and    local 

road    legislation 201 3 

Robbery    4405 

— possession  of  tools  with  Intent 

to    commit 44?T 

Seal,  unauthorized  use  of 14K3 

Seduction   4410 

Selling  diseased  or  unwhoiesomo 

food    1213.  1219 

Selling  Impure  milk,  cheese,  etc.  1  I'M 

Violation    of   sepulture 4552 

Shooting,  stabbing,  cutting,  or 
wounding    with    intent    to    kill 

or    maim 4402 

' — In  attempt  to  commit  felony  ..4403 

tTiootlng,    in    public    place 4404 

— pigeons,      birds,       fow;s,       for 

amusement   4566 

renting   premises   for 4566 

Smallpox,  Improper  Inoculation.  .15.12 

— bringing   into    State ir.32 

— abandoning    on    shore,    person 

sick    with 4SS9 

Soft  drinks,  selling  without  li- 
cense,  using  ardent  spirits   In, 

etc 4665 

State  CapltoL  wilful  or  malicious 

Injury   to 4483 

State  Library,  defacing  book:!, 
etc..     In     or     removing     booki 

from    S67 

State  reservation,  violating  reg- 
ulations  governing 643 

— setting  flres  or  damaging  tim- 
ber   on 644 

— negligent  escape  of  Are 545 

State  Treasurer.  Illegally  dispos- 
ing    of     bonds     of     insurance 

company    4318 

Steamboat,  passnngers.  falling  to 

occupy    place    assigned 4024. 

^-disorderly    conduct 4024 

Streets,    unauthorized   use  of.... 3024 

Subornation    of    perjury 4494 

Superintendent  of  Public  Prim- 
ing, being  interested  In  con- 
tract         380 

Taxpayer     rendering     false     and 

fraudulent    return 2397 

Term  of  when  to  commence. ..  .5019 
Terrapins,  taking  out  of  season. 3297 
—diamond-back,    taking    out    of 

season  or  underslsed 3298 

Timber,    marked,    destruction    or 

conversion    of .- . .  .1447 

— brands,  defacing  or  fraudulent 

use    of ;;  .1447 

— branding    iron,    unlawful    use, 

counterfeiting,    etc 1451 

— fraudulent   branding. 1462 

— conversion   of   branded 1458 

Theatres,  violations  of  law  re- 
lating  to   exits 3144 

For   threat   of   bodily   Injury,    In 

writing    4637 

Tobacco     Inspectolr    or    sampler, 

giving   false   receipt   or   note..  1708 
Trade-mark;  counterfeiting,  sell- 
ing goods  with  false,  etc 1466 


8m. 
IMPRISONMENT — C*B. 

— fraudulent     representation    In 

procuring   reglstcy   of 1U> 

—displaying  without  authority..  1441 

Unlawful  assembly   or  riot IStt 

Vessel,  shooting  at.  throwing 
stones   or   other  missiles  at...<473 

— destroying  or  Injuring 4I« 

property   on 44*4 

Warehousemen  Issuing  receipt 
containing  false  statement 

1346,  ll» 
—delivering   goods    without   ob- 
taining  receipt 134> 

— issue  of  receipt  for  goods  not 

received  IJM 

— Issu^  of  duplicate  receipt  not 

so  marked Ull 

— depositing   another's   goods  in 
warehouse   or   negotiating  re- 
ceipt for  mortgaged  goods — 1314 
Water  supply  of  cities  and  tow  as, 

pollution    of 1*K 

— ^pollution  of  drinking  water.. ITS' 
Weapons,  Carrying  concealed..  .1S3i 
Of  witness,  for  failing  to  attend 

before   General    Assembly JW 

— failing  to  attend  or  to  prodnce 
books  and  papers  before  city 
council  or  Are  or  police  com- 
missioners   J'» 

— refusing   to   testify MJl 

— in  prosecution  for  bribery,  re- 
fusing to   testify 4tM 

— refusing  to  testify  In  prosecu- 
tion   for    unlawful    gaming — 4*M 

IMPROVEMENT  rOMPANIES 
See  "lateraal  iMprovcMeat  Cssi- 
paBlea" 

IMPROVEMENTS 

By  alienee,   on   property  subject 

to    dower MM 

Claim    for    In    action    of   eject- 

ment     6483-5487.    6«1-H>' 

— petition    for  allowance  of »4'1 

^Jury    trial    of ""'?!!! 

— suspension  of  execution M'J 

— how  value  estimated "»' 

in     excess    of    damages   to 

plaintiff    51« 

— verdict   for   balance '>*** 

lien    5"! 

— reimbursement  of  life  tenant.. 54» 
— exception  aa  to  mortgagees  and 

trustees    >4» 

— valuation     of     estate    with'"'   ,, 

improvements    5SW.  Ml 

^relinquishing  estate  to  defend- 
ant    ••*' 

payment  by  defendant jM' 

—  — sale   of  land   for ■  ***' 

recovery     by    defendant   lf_ 

evicted    ■"'* 

— when    valuation    deemed    reil 

estate  JJJJ 

Mechanics'  lien  for •"' 

On     real     estate     set    apart    a» 

homestead   ~|; 

— suit   to  subtect  excess "" 

INCEST 

Punishment   4640.  6034,  50J5.  5M4 

Marriage  void  from  time  of  con- 


viction 
INCOMES 


.swt 


Oeneral  Assembly  may  tax.  „ 

Va.  Const.,  I  I" 

Taxation  of.  net  Income  of  rail- 
road or  canal  company  not  s»- 
seased   for Va.  Const.  I  ij' 

Assessment    for    taxation...-. ••-"' 

— allowance     for    adopted    c""',,,, 
dren    *'" 
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Sao. 
INDESCBNT  lANGWAGB 

UstnK  over  telephone,  punish- 
ment     *»•» 

IKDBMNIFYINC  BOND 

See  also  ••AttaehmeBts")  "Dia- 
trens"!  "Bxecutloaa";  "Kortfc- 
eomlnK  Boads" 

When  officer  making  levy  en- 
titled  to «V'« 

—effect  of  failure  to  give 8164 

— effect  as  to  claimant  or  pur- 
chaser    of    property 616B 

Action    on • jlnj 

In  action   on  lost  Instrument. ..  .6242 

On  execution,  payment  of  pro- 
ceeds of  sale  to  creditors  giv- 
ing     8^89 

— when  obligor  may  have  new 
execution     •   6498 

In  action  to  recover  property 
subject  to  lien  of  Judgment  or 
execution    6614 

Of  claimant  of  rent  after  afflda- 
vlt  of  defense  by  tenant C520 

INDEMNITY  „,.„    „.„. 

For    tax    collectors 2619.26^0 

Suretv   in    bail    bond    or   recoeni- 

sance   takinsr   from   principal.  .483J 
To    surety    on    bond    given    under 

decree   or   order   of   court 5776 

INDEMNITY   COMPANIES 

See  also  "Gunranty  Compaalea"; 
"lademnltr  InMaraaee  Com* 
paay")  "laKuraacr"  * 

Supervision  and  control  by  State 

Corporation   Commission 4169 

Examination  of  by  Commissioner^ 

of    Insurance 41 '• 

— when    dispensed    with 4179 

— revocation      of      authority      to 

transact    business 4180 

— appeal   ■ *i*' 

Assessment  of  proportion  of  ex- 
pense   of    maintaining    Bureau 

of    Insurance 4194.4196 

—notice   of : IJ J5 

— proceedings    to    recover ?196 

— appeal    4196 

— judgment   on .4195 

— revocation     ar     suspension     of 

license   or   certincate 4105 

— report    of    premiums 4196 

Jurisdiction         of         proceedings 

against    •  •  •♦«<» 

Proems    affainst,  ■  where    served.. 6063 

INDEMNITY     INSCRANCB      COM- 
PANIES .     _ 
See    also    "Guaranty    Companlea"! 
"iBdemaHy     CompaaleB"!     "la- 
aaranec" 
License     and     certificate     to    do 

business     4272 

— procedure  to   obtain 4272 

INDEX  ,„, 

To   House    Journal S06 

To  acts  and  resolutions  of  Gen- 
eral  Assembly 307 

To    Senate    Journal 308 

To  record  of  patents  for  land...    4.0 
Certificate    of    damages    against 
dealer     In     fertlUxer     assessed 

by  commissioner 1120 

State  Registrar  of  Vital  Statis- 
tics to  keep 15(7 

Petition  and  orders  in  proceeding 

to  establish  drainage  district.  .1742 
To  record  of  delinquent  real  es- 
tate     • .2<2« 

Notice    of    motion    for    Judgment 

against   delinquent    Ireasurer.  .2432 
Report   of  delinquent   tax   sale.. 2469 
Assessment     for    local    Improve- 
ments   S071 


See. 
INDEX — Coa. 

Papers,   by  civil   and  police  Jus- 
tice     3107 

Assignment    of    oyster    planting 

ground    3225 

Executions   3391 

— Issued    by   Justice 6031 

By  clerk  of  court 3391,  3392 

— order,  record,  entry   3391 

— execution    3391 

— Judgment   3391 

— decree    3391 

— writings,    plats,   etc 3392 

Of  deed  conveying  both  real  and 

personal    property 3393 

To    will    book 3394 

General   Index  for  clerks'  oflSces.3394 

— books   to   be   Indexed 33*4 

— wbat   Index  to  show   3394 

— committee   to   Inquire  Into  ne- 
cessity   for 3395 

—  — report,  action   on 3396 

adoption  and  use 3397 

— of   extension    of    time    of   deed 

of   trust,   mortgage   or   lien 5827 

— of    mechanics'    Hens 6127 

— of  labor  and  supply   liens 6439 

Judgment    of    State    Corporation 
Commission,       Judgment       lien 

docket   3733 

Revocation  of  power  of  attorney 
to    execute    bonds    for    surety 

company    4349 

Report    of    commissioners,    emi- 
nent domain  proceedings, 

4369,  4381 
— receipt    for    payment   of    dam- 
ages     4369,  4381 

Of  register  of  persons  convicted 

of  felony 4787 

To    marriage    register    6076 

Contract  reserving  title  to  chat- 

tela    5189 

To      book      of     unacknowledged 
writings  lodged   with  clerk   3f 

court    5213 

Of    Judgment,    order,    decree    for 
partition,  assignment  of  dower, 

or  recovery  of  land 5216 

List' of  heirs 5379 

Of    accounts   and  'Inventories   of 

fiduciaries 5406,  5428 

Of    extension     of    limitation     of 
right  to  enforce  deed  of  trust_ 

or   mortgage 5827 

To  Virginia  Reports 5880 

Of  order  for  change  of  name  of 


,    person 


.5983 


Receiver's    book 6294 

Mechanics'   Hens 6427 

— labor  and  supply  liens 6439 

Judgment    docket 6464 

— general  Index  to 3394 

— Judgments  of  Federal  courts.. 6462 

Lis  pendens,  re«ord   of 6419 

Attachment,  record  of   6469 

INDIAN  CORN 

Distress     2830 

INDIANS 

Who  deemed  to  be 67 

Criminal    proceedings    against. .  .4968 

INDICTMENT 

See  ''Criminal  Proced«re"»  "Graad 
Jnry"!  <«Iaformatl«m''j  «Pre- 
•entmeut" 

Conclusion    Va.   Const.,   {    106 

Jurisdiction   of   circuit  courts, 

5890,   5892 

—of   corporation   courts 6910 

^-Of    Hustings     Court     of     Rich 

mond 5918 

— of  Hustings  Court  of  Rich- 
mond.  Pari   n B914 

Prosecutions   to   be   bv .....4865 
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S6C. 
I NDICTMBNT— Cob. 

Information   filed   on 4866 

Prosecution   (or   felony   must   be 

by    4865 

Process  for  appearance  of  ac- 
cused   4866 

How  found  by  grrand  Jury 4860 

— names  of  witnesses  on 4860 

— Ignored  by  one  Krand  Jury,  may 
be  found  true  bill  by  same  or 

another   grand  jury 4861 

— ^what    Irregrularitles    in    not    to 

vitiate    4861,  48T6 

What  defects  not  to  vitiate. 

4861,   4875 
For  misdemeanor,  amendment  of  .4876 
For    treason    or    felony,    amend- 
ment of  before   plea .....4877 

— after   plea    4878 

Defects   in   oauslngr  Judgment   to 

be    arrested    or    reversed 4879 

Not  error  to  designate  railway 
company   as   railroad   company 

or  vice  versa cl.   19,       5 

Several  counts,  demurrer  or  mo- 
tion     4923 

—effect    of    general    verdict    of 

guilty    on 4923 

Form  of,  violation  of  law  relat- 
ing to  sale,  etc.,  of  intoxicat- 
ing liquors 4587 

second  offense 4696 

—druggist  violating  law  relating 

to  intoxicating  liquor 4596 

second  offense 4591 

— for  violation  of  prohibition 
law,  allegations  not  necessary 

In    4661 

what  proof  sufficient 46»1 

— name     of     prosecutor     to     be 

written   on,  when 4867 

on  indictment  for  cruelty  to 

animals    4564 

— for      perjury,      sufficiency      of 

statement    in 4869 

— for  subornation  of  perjury. ..  .4869 
— for    embezzlement,     sufficiency 

of    statement 1870 

— for  larceny  of  money,  bullion, 
bank  notes,  etc.,  sufficiency  of 

statement     4870 

—   — sufficiency    of    proof 4870 

— for  forgery,  or  tittering,  suffi- 
ciency  of   statement 4871 

— sufficiency  of  allegation  of  in- 
tent    4873 

— omission  of  utinecossary  al- 
legations   4874 

Process  on,  capias  or  summons.  .4881 
— how     awarded,     directed,     re- 
turned  and    executed 4882 

— when    issued 4889 

— mailing    to    officers    In    other 

counties     4884 

^-execution    throughout    State... 4886 

— against    corporation 4892 

Of  officer  or  trustee  falling  to 
make,  post,  or  publish  annual 

statement  of  school   board .   761 

Of  members,  board  of  supervi- 
sors failing  to  make  state- 
ments     2768 

Of    accessories 4766 

Of   corporation,   summons 4892 

-trial  4892 

Against  convict,  duty  of  court... 6057 
Of  non-resident   disturbing  fish- 
ing   shore 5293 

For  felony,  necessity  for 4865 

— time    within    which    must    be 

found    4880 

— tried  at  same   term 4893 

— conviction   of  less  offense 4918 

— time  within  which  trial  must 
be    had 4926 


Ssc 
INDICTME:?(T— Cob. 

For   misdemeanor,    trial 4tSS 

For  violation  rules  of  Crop  Peat 
Commissioners  $71 

For  doing  business  without  li- 
cense     tU) 

For  recovery  of  penalty  for  vio- 
lation of  license  or  revenue 
laws    2S94.  «M 

For  false  return  of  property  for 
assessment' 2U7 

For  recovery  of  fines 2$43-2SU 

— for  refusal  to  furnish  Infor- 
mation as  to  merchant's  poi- 
chases   !U( 

For   embezzlement. 44S1 

For  fraudulent  sale  of  stocks, 
bonds,  town  lots,  etc 44(S 

Conviction  of  less  offense 4>It 

For  felonious  homicide,  crinw 
accused  may  be  found  guilty 
of    «M 

For  malicious  wounding,  etc, 
conviction  for  unlawful  wound- 
ing    4J!4 

Discharge  for  failure  to  Indict 
In    time ««• 

feJufficlency  of  proof.  Indictment 
for  violation  of  prohibttion 
law     4441 

— Indictment  for  larceny  of 
money,   bank   notes,   etc H'4 

— of   proof  of  ownership. 4172 

Acquittal  a  bar  to  further  prose- 
cution,   though    Indictment   1» 

defective    1"" 

INDORSBMBNT 

See  •'NeKDtiablp  InatrnBteats" 
INDUSTRIAL  SCHOOL 

Property  of,  exemption  from 
taxation    titi.  2«l 

— Va.  Const..  J  183 

Gifts.    Inheritance    tax   on J2i2 

Appropriation  to  by  county,  city, 
town  or  district, 

Va.  Const.  I  HI 

INDUSTRIAL    SICK  BENEFIT 

COMPANIES 
See    also    "CommimloBer   »t  >■- 

■nranee"!  "■■■■raBec't  •'■■••r- 

oavc  CoBtpaBlea" 

Definition    <»! 

Policies,    restrictions  as  to 45»; 

— beneficiaries   under *"• 

Securities    to    be   deposited   with 

treasurer   •'»• 

Taxation    of. *\'l 

License   to  do   business 4354.  «» 

— renewal   of   — •»>* 

Examination  by  Conimissloner  of 

Insurance '»'* 

Supervision  by  Bureau  of  In'"'",,,, 

ance jjr? 

Annual   reports — 'jj; 

Purpose  to  be  stated  In  ch»rtcr.l»< 
Foreign,  qualification  to  do  bus- 
iness in  State •<**» 

Excessive      Insurance.      "■*"'',,{, 

against   **" 

INEBRIATES  . 
See   'aBsaae   Hmpltala"!  "iMaae 

PersoBs"  ,  ,.., 

Commission    ^*''' IJil 

Commitment,    care,    expense l'»* 

— discharge    .' JJJ! 

Inebriates'     Home '"' 

How  committed   to  private  no*-,,,, 

pitals "'• 

Time    compelled     to    remain    in 

sanitarium;'  right    of    appes':   ., 

trial  by  jaty ......:..  ■■ "'' 

Rights      of      person      prpcee^e*  ^ 
against,   appeal    "" 
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8m. 

INEBRIATES — Con. 

Duty   of  sheriff   or   other   person 

In   charge  of    107 J 

Right    of    private    sanitarium    to 

receive    1073 

— voluntary   patients 107S 

Certificate    ot    commitment 1074 

Committee,   bond,   report. .  .1017,  1074 
INFAMOUS   OFFENSE 

Conviction  of  as  ground  for  di- 
vorce   B103 

INPANCT 

See  -IntHtttm" 

Plea   of   by   State   I'adet   at    Vir- 

■      glnla   Military    Institute 84!* 

Promise  to  pay  debt  contracted 
during  Infancy,  writing  re- 
quired    66«1 

INFANTS 

See  also  MApprentlrea";  «Chn- 
drvB"!  "Inlaacy"!  "CSnardlan 
aad  Ward"!  ".MlBun')  "Parent 
and  Chiia" 
Infected  with  dangerous  disease, 
expense  of  removing  and  main- 
taining      1519 

Of  convict  mother,   how  disposed 

of    5008 

Marriage    of,    consent    of    parent 

or  guardian 5078 

— age  of  consent  to  marry G090 

— when  marriage  of  void  with- 
out   divorce 5090 

Will,  when  may  mnl<e 6228 

Overseer  of  poor  placing  in  in- 
corporated   Institution 5299,  5300 

— In  asylum  or  school 5300 

— bond   talcen 3303,  5304 

Property  and  Contrasts 
febles   of  estates   of,  Genoral   As- 
sembly  may   confer   power   on 

courts Va.  Const.,  }     83 

Trust    company    as    guardian    or 

trustee    for 4148 

Banlc   deposit    by 4126 

^heck    on 4128 

Married      woman,      receiver      for 

estate    of 5136,  5137 

— sale  of  estate  ot 5137 

Real  estate  of,  descent  from 5272 

Personal     property,     distribution 

of    5278 

Real  estate,  proceeds  from  sale 
of  in  partition  suit,  how  dis- 
posed   of 5281 

Earnings  of,  who  entitled   to.... 5320 
Fund   of,    when    paid    to   Infant.. 5343 

— when   to   parents 5343 

Dowfr   of   wife   In    estate   of   in- 

faiit  husband,  how  conveyed.  .5344 
^how  proceeds  secur^'d  to  wife. 5345 
When    proceeds    of    sak-    of    real 
estate   of   to   pass   as    real    es- 
tate     5347 

Property,   transfer  of  to  foreign 

guardian    5350-5366 

— when  property  sold  and  pro- 
ceeds  transferred 6366 

Proceeds  of  land  relinquished  to 
defendant  claiming  for  im- 
provement on  deemed  real  eA- 

tate    6504 

Promise  to  pay  debt  contracted 
during  infancy,  writing  re- 
quired     « 6B61 

Indorsement  or  assignment  of 
negotiable  instrument  by,  ef- 
fect  of 6884 

Transacting   business   as    trader, 

liability    of 6108 

Rights    as    to    homestead.  ..6536-6543 

— when   to   ceaae    6560 

Rights  as  to  property  exempt 
from   levy 6562 


INFANTS— Con. 

Wages,  exemption  from  garnish- 
ment    6558 

Actions  and  ProcccdInsa  By  and 
Acainst 

Guardian   ad   litem   for,  appoint- 
ment     6098 

— in      proceeding      to      establish 

drainage    district 1741 

— before  civil  and  police  justice. 3105 
^-eminent    domain    proceedings.. 4368 

— in  probate  proceedings ..6256 

— in  suit  to  sell  or  lease  real  es- 
tate     6337 

Suits  by,  by  next  friend 6331 

Compromises    in    behalf    of,    ap- 
proval  by  court 5332 

— setting  aside  for  fraud 633£ 

Appearing  by  attorney,  when  no 

fTound   for   reversal 6331 
ts   against,   depositions    in 6339 

Right  to  show  cause  against  or- 
der or  decree 6306 

— against     Judgment     in     eject- 
ment    6487 

Abutting  owner,  notice   to  when 

street    graded.. ,/. 3037 

Notice    to,    assessment    (or   local 

improvements    3069 

I<eases,   proceedings   for   surren- 
der or  renewal  of 6334 

Real     estate,     suits     to     sell     or 

lease    6326,  6336-5347 

— guardian  ad  litem 5337 

— validation    of   certain    sales... 6338 
— how  proceeds  secured,  appli>d, 

and    paid    over I>3)2,  5343 

Application   for  change  of  name 

of    ..5983 

Party    to    proceeding    to    substi- 
tute  trustee 6299 

Limitations,   on   entry   on   or  ac- 
tions   for    land    by 5807.  6808 

— time    excluded 5809 

— on  personal  actions 6823 

— on  claims  against  State 2583 

— on    bill    to  Impeach   or   estab- 
lish  will 6260 

— on  probate  of  will  against  pur- 
chaser from  heir S263 

Saving  In   favor  of.  Judgment   In 

ejectment    6487 

Right  to  show  cause  against  or- 
der or   decree 630B 

— time    for 6305 

Bill  of  review,  time  for .•.6316 

INFECTIOUS  DISRA.SES 

See       <'I>ead      Bodlea"!       "PnMIe 

Hcaltk»|    x<tnarantlne''t    "State 

Board  ot  Health"!  "State  Ut* 

Stoek  Saaltarr  Board'* 

Publication    of   list   of   by   board 

of  health 14«8 

— study   of 1491 

Local  boards,  duties 1493,  1497 

Vaccination    1493 

Quarantine    1493,  1497.  1500 

Report    of 1497 

Disinfection    1500 

Infected    person,    place    excluded 

from    1603 

— going   from   place   to   place   in 

State,    penalty 1604 

^-employment  In  laundry 164S 

Penalty  for  violating  quarantine 

or  vaccination   regulations 1505 

Report  of  by  physician 1515 

Removing   person    Infected   with, 

expense    1619 

Convict,    quarantine    of 1543 

Hospitals    for. ^ .■1667 

— removals  to 1669 

— location   of 1660 
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Sea 
INFBOTIOVS  DISBASES — Con. 

Notification  to  registrar  of  vital 
statistics  of  what  are 1577 

Vessel  with  on  board,  quarantine 

of  3645 

IN   FORMA   PAIIPKRIS 

Suits,    fees,   costs,   counsel 3517 

— compensation    to   counsel 3518 

Cost  on  writ  of  error  in  crim- 
inal  case 4938 

IIUFORMATION 

See  <'CrUnliiiil  Prur«dare"|  "In- 
dlctnirnt";  <'Pmieii4nieii(' 

Jurisdiction   of  circuit  courts, 

6890,   5892 

— of  corporation  courts 5910 

— of  Hustings  Court  of  Rich- 
mond      5913 

— of  Hustings  Court  of  Rich- 
mond,   Part   II 5914 

Prosecutions  to  b"  by 4865 

When    rany    be   filed 4866 

Process  for  appearance  of  ac- 
cused    4866.   4881 

Name  of  prosecutor  to  be  writ- 
ten on,  when 4867 

Process  on,  capias  or  summons, 

4866,  4881 

— how  awarded,  directed,  re- 
turned,   executed 4882 

— when    Issued • .  .4889 

— mailing  to  ofllcers  in  other 
counties    ". 4884 

— execution   throughout  Sta'e.. .  .4885 

— against    corporation 4892 

When  not  necessary  on  present- 
ment     : 4888 

For  violation  rules  of  Crop  Pest 
Commissioners    871 

For  Lunicy  Commission 1017 

For    doing    business    without    li-   - 
cense    2369 

For  violation  of  Injunction 
against   house   of  prostitution.  1524 

For  recovery  of  penalty  for  vio- 
lation   of    revenue   laws.. 2394.  2396 

For  recovery  of  fines. 2543,  2544,  2646 

— for  refusing  to  testify  in  in- 
vestigation of  merchant's  pur- 
chases    2366 

For  seizure  of  property  for  vio- 
lation   of   oyster   laws 3279 

For  enforcement  of  forfeiture  for 
violation  of  laws  concerning 
ITuntlng,  fishing  and  taking 
oysters    3366-3377 

For  violation  of  law  relating  to 
cruelty  to  animals,  name  of 
prosecutor   on 4564 

To  enforce  forfeiture  for  gaming, 
lottery,    raffle,    etc 4986 

In  nature  of  quo  warranto 5844 

To  Impose  additional  punishment' 
on  convict  for  previous  con- 
viction      5054 

Against  corporation,  process  on. 4892 

— trial    of ; 4892 

Discharge  of  accused  for  failure 

to  file  In  time 4880 

INFORMER 

Rights  as  to  fines  and  penal- 
ties   1203,  2647 

— against  person  defacing  books, 
etc..   in    State   Library 367 

— for  false   branding  of  tobacco, 

1359.  1389 

— for  offenses  relating  to  sale, 
etc.,   of  tobacco .  .1392 

— for  use  of  apple  barrel  under 
standard    1471 

— for  interfering  with  exclusive 
privilege  of  ferry 206S 

— for  Improper  use  of  number 
plate  of  automobile 2133 


Sec 
INFORHBR — Con. 

—officer    failing   to   give  receipt 

for    tine    collected im 

— for    begging    on   street titi 

■ — for  obstructing  fisheries  in 
Chesapeake,    Lynnhaven.    Wll- 

loughby's  bays Jl»l 

— for  unlawful  Ashing  In  Matta- 
ponl.    Pamunkey,    York.   Ellxa- 

beth    Rivers :jt2 

— for  falsely  designating  oystere 

and    clams   as   Lynnhaven I2M 

— for    violation    of    fishing   lavs 

applicable  to  Potomac  River.  .Un 
— for  practicing  law  without  li- 
cense     J4!J 

— for  performing  marriage  cere- 
mony, white  and  colored  per- 
sons    iU'i 

— ^for   bookmaking  or  pooiselling 

on   result  ot   race,  etc 4tM 

— for  digging  gensing  out  of  sea- 
son     1719 

— for  obstruction  of  navigation 
or  passage   of   fish  by  dam  or 

other    thing 4747 

— for  obstruction  of  navigation 
of     MattaponI     or     Pamunkey 

Rivers  4741 

In    proceeding    to   compel   repair 

of     turnpike 4471 

— costs   borne  by 4W1 

INHKRITANCB 

See   ^Denceat   aad   Dli<tribatl»B"i 
"HelW 
INHERITANCE  TAX 

Exemptions    from !!71 

— ^Va.  Const.,  {183 
INJUNCTION 

Jurisdiction    of tJlH,  (3U 

— to  judgment,  decree,  or  execu- 
tion on  behalf  of  Common- 
wealth      (04) 

In    what   court M5i 

— of  courts  of  city  ot  Rich- 
mond     592!,  6J2I 

— of  Court  of  Law  and  Chancery 

of    Norfolk i>}3 

— of  Court  of  Law  atid  Chancery 

of   Roanoke 5J4i 

In   suit  for  specific   property HIS 

Awarded    when     bill    of    review 

granted   Ull 

Expiration    «J 

Enlargement    MIT 

Awarded  by  Court  of  Appeals. 

6317,  mt 

Clerk    to   whom   directed «K1 

Affidavit    tm 

Notice   tttt 

Against  removal  of  property  out 

of   State,    bond........ «3!J 

Bond     «3J( 

— forthcoming,  on  restraining 
removal      of      property     from 

State   :........ «M 

— forthcoming,      on      restraining 

levy    SSJ4 

— time   for OH 

— additional    security W 

— how   payable tIJ 

Dissolution    illT 

— in   vacation,   notice,   etc.. «** 

— damages    4JS 

— appeals   4JJ* 

— appeals,   bonds tliJ 

— against  judgment  for  speclUc 
property,  damages  awarded... WT 

Dismissal  of  bill   for W' 

Costs 6324,  6J27,  OS* 

To  enforce  law  relating  to  pri- 
mary  elections !" 

Trade-mark,     counterfeiting    or    . 
Imitating    "«♦ 
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8ec. 
INJVNCnON — Con. 

ARalnst   house   of   prostitution, 

1522-1528 

— ^violation,  contempt  proceeding, 
punishment  1524 

By  State  Corporation  Commis- 
sion against  Public  Service 
Corporation    3902 

In  proceedlngr  agrainst  railroad 
(or  violation  of  law  relating 
to  live  stoclc 4006 

Against  insurance  company,  pro- 
ceeding   for    liquidation iH^ 

Against  fraternal  benefit  society. 4298 

When  not  awarded  against  com- 
pany, beginning  work  on  land 
In   process  of  condemnation. .  .4371 

Against  violation  of  law  relat- 
ing to  advertisement  of  intox- 
icating  liquors 4«0» 

To  abate  nuisance  under  prohibi- 
tion    law 4630 

Tn  prevent  sale,  pending  suit  In 
which  defense  of  usury  is 
made    6555 

To  restrain  use  of  name,  por- 
trait or  picture  for  advertising 
purposes    5782 

In  attachment  proceedings   6389 

To  restrain  sale  of  crop  .subject 
to    lien 6453 

To  execution,  repayment  to 
debtor 6496 

Against  sale  of  exempt  property 

<it  garnishment   of  wages... 6565 
INLET 

IH>flnltion 3181 

I.\NS  AND  INNKBRPRRS 

See  "Hotels" 

INQVRSTS 

See  "fToroBem" 

Escheators    493-496 

Coroners    4806-4818 

INaVIRY  or  DAMAGES 

Order   for,   when    clerk   to   enter 

at  rules 6131 

— when    not    necessary 6132 

— ^action  of  assumpsit 6133 

—when  set  aside 61S5 

Trial   6247 

— time    for 6249 

IN<tVISITIOir 

See  also  "Corosen"!  "lamieatii'' 

Of    coroner's    Jury,    form 4811 

— returned    to   court 4812 

IN8ANR  HOSPITALS 

See  also  "CommiwilOBer  of  State 

HonyHala   tor   lasaae**!   •tmaaue 

PentOBn"!     "State     Colonr     (»r 

Rl>tle»tiea  and  Peebl«-Mlnded» 

<^onstltutlonaI   provisions, 

Va.  Const.,  {{   149-1R'> 

Txicatlon.    management 1004,  1005 

Corporate   names 1005 

Who  admitted  to 1004 

neflnltlons    1066 

Funds  for loi.l 

—deposit    of 1013 

— disbursement   1014 

Fiscal    year 101 R 

Statlonerv    to    be    furnished    to... 384 
ao"eral  Board  of  State  Hospital 
Directors,   how   constituted, 

Va.  Const.,  i   160 
— powers  and  duties, 

Va.  Const.,  J  160 

— management    of   hospitals 1004 

— members,   appointment,   term..  1006 

— meetings    '. . . l""* 

— expenses    1006 

— appointment    and    removal    >>f 

superintendents    i007 

—chairman    lOOt 


St-c. 
INSANE  HOSPITALS — Cos. 

Va.  Const.,  i   152 

— deposit,  of  funds  with  superin- 
tendent    1014 

— voluntary     patients,     rate     of 

charges   for 1088 

— approval  of  traveling  expenses 
of  Commissioner  of  State  Hos- 
pitals     3447 

Directors,    appointment,    number, 

term    100« 

— vacancies    lOOC 

— Va.  Const.,  J  149 

— -powers  and  duties 10»S 

— Va.  Const.,  ii    149.    151 

— meetings,   place,   quorum 10C6 

— expenses    1006 

— appointment   of  ofllcers 100< 

Va.  Const..  {  151 

compensation,    removal 1008 

— chairman   loon 

Va.  Const..  (  162 

— requisition   for  funds 1013 

disbursement?    1014 

— report   of  expenditures lOlS 

— biennial   reports 1016 

— Interest  in  contracu  prohibit- 
ed     1059 

— penalty  loeo 

— special   duties 1096 

Officers  and  employees,  appoint- 
ment  and    removal 1008 

— Va.  Const.,  1  15> 

—terra    loos 

^Va.  Const.,  |  151  - 

— salaries    1008,  3447 

— Interest  In  contracts  pro- 
hibited     1059 

ponalties   1060 

— conservators   of   the   peace. .. .1061 
— mistreatment  of  inmates,  pun- 
ishment     1062 

— aiding  escape  of  Inmates 1063 

— Interference   with 1064 

— exempt   from  Jury  service 5985 

Superintendents,        appointment. 

qualifications,    term,    removal.  1007 
— Va.  Const..  J  161 
— appointmei  t    and    removal    of 

employees    Va.   Const.,  i   151 

— compensation    1007,  ;{447 

rent     3447 

^-expenditures    of    funds 1014 

— reports,   estimates 1016 

— forms  for  lunacy  proceedings.  .1018 
— duty  when  sheriff   falls  to  de- 
liver   patient 1026 

— examination   of   papers,   recep- 

■   tlon   of  patients 1026 

— attendants  for  patients  trans- 
ported   to    hospitals 1027 

expense    , 1027 

— examination   of  patient,  return 

of    1028 

— voluntary    patients,    report 1031 

— disposition  of  Insane  person 
convicted  of  crime  when  re- 
stored  to  sanity 1045 

— certificate  to  discharged  pa- 
tient     1046 

^-expenditures  for  Insane  person 
of  funds  appropriated  by  com- 
mittee      1050 

— Interest  in  contract  prohibited.  .1059 
— penalty   for  violations   of   law.lOOU 
— conservators   of    the   peace. . ..1061 
— petition    for    transfer    of    pa- 
tient to  Institution  for  feeble- 
minded     1086 

— special    duties. 1096 

— schedule  of  routes  for  trans- 
portation of  Insane  filed  with. 3739 

certificate   presented   to 3740 

—  — how   paid 3740 
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Sao. 

IN8ANB  HOBPITAI.8 — Cob. 

— Insane  person,  accused  of 
crime,     reports     to     court     on 

condition   of 4909 

notice  to  clerk  to  return  to 

jail    4911 

— exempt    from   Jury   service 6986 

ProceedlBg  to  determine  legality 

of  detention  of  patient 1029 

Non-resident  patients,  admis- 
sion     1080,  1038 

—discharge     1031 

Voluntary   patients 1031 

—expense,  bond 1031 

—discharge    lOSl 

Admission    of    patients    without 

commitment  1032 

^-certificate    of   physicians 1033 

— power  of  superintendent 1034 

— commitment,  expenses 1036 

Idiots  not  admitted 1039 

Delivery   of   patient    to   friends, 

1040,  1041 

—bond     1040 

— re-examination   1042 

— surrender   of 1043 

Bscape  of  patient,  warrant,  ar- 
rest     1044 

Disposition  of  Insane  person  con- 
victed of  crime  when  restored 

to    sanity 1046 

Discharge   of   patients 1041 

Legal  residence  of  patients 1047 

Expense  of  removal  of  patients.  1048 
Liability  at  patient  to  State  for 

expenses  of  care  of,  etc 105S 

Insane  person  accused   of  crime, 

commitment    to 4909,  4910,  4913 

— return  to  Jail  when  restored  to 

sanity   4911 

—confinement  of  insane  convict 

in    •. 6007 

Epileptic      and      feeble  -  minded, 

separate   departments    for 1076 

Inebriates  and  drug  addicts,  com- 
mitment      10S8 

— expense    1068 

Feeble-minded    person,    transfer ' 

to    1086 

Transfer    of    patient    to    colony 

for    feeble-minded 1086 

Contracts  with,  Interest  of  offi- 
cers   In   prohibited 1069 

Penalties    for    violations    of   law 

by  officers lOSO 

Disorderly    conduct    on    hospital 

grounds  . . ; 1064 

Olvlng  ardent  spirits  or  narcotics 

to    inmates 1066 

Beports,  epileptic  .  and  feeble- 
minded   [persona 1076 

Records,  epileptic  and  feeble- 
minded   persons 1076 

Abducting,  kidnapping  or  aid- 
ing escape  of  inmate,  punish- 
ment     4412 

INSANE  PBRSONS 

See  also  «F«ebl«-MlBded  Per- 
■oma"!  "Idlota"!  "laebrlates'') 
"Insane  Hospltais")  «S4atc  Col- 
ony for  Bpllcptica  and  Feeble- 
Mlnded» 

Hospitals    for. 1004,  1006 

Commission  1017-1021 

— Information,  complaint,  war- 
rant     1017 

— depositions   1017 

— report  1018 

— record    1019 

— commitment    1020.  1032,  1023 

— fees   1021 

— delivery  of  patient  to  hospital, 

1024,  1026 
—conveyance  of  patient  to  hos- 
plUl    1027 


INSANE  PBRSONS— CSOB. 

— expenses   Iti'i 

Admission  to  State  hospitals, 

1024-l»tl 
Examination  at  hospital,  return. 1«:t 
Proceeding  to  test  legality  of  de- 
tention     1«H 

Non-resident,   disposition  of lOt 

— admission    to    State    hospitals, 

io:o,  1«U 

— appointment    of    committee ItSi 

Voluntary  patients  in  State  boe- 

pitals    1051 

— expense,    bond     ItSl 

Admission  to  State  hospital  with- 
out   commitment    IIU 

— certificate   of  physicians lOJl 

— power   of   superintendent 1M4 

— commitment,  expense   UJ5 

Care   of   outside   of   hospitals 10J7 

— expense IMS 

Idiots,  return  of  from  hospitals. 1639 

Delivery  to  friends 1040,  1*41 

—bond    .•. 1*40 

— re-examination    1041 

— surrender   of    1*43 

Escape,    warra.it,    arrest 1*44 

Convicted    of    crime,    disposition 

of  when  restored  to  sanity 1*4$ 

Discharge   from    hospitals 1*4* 

Legal   residence  of    1*41 

Expense   of   removal   to  or  from 

hospitals    1*4S 

Confinement  In  Jail  1*4* 

—expenses    1*4* 

— nurses   and    physicians,  appor- 
tionment   of    pay 1*4* 

Mistreatment   of,    punishment !*<> 

Aldfng   escape   from   hospitals... 1*(3 
Giving  ardent  spirits  or  narcotics 
to  when  patients  In  hospitals.. 1*(S 

Construction    of   words 1(« 

Epileptics,    where   committed lt<7 

Inebriates,      commitment,      care, 

expense    1*<( 

— Inebriates'  home  !*«• 

— how  committed  to  private  hos- 
pitals     1*7* 

Forms  for  committing  1»U 

Abutting     owner,     when     street 

graded,    notice    to    S*S7 

Accused  of  crime,  not  to  be  tried 

while   Insane    4ttt 

— commitment  to  hospital, 

4909,  491«,  4*1) 

— trial  to  determine  sanity 4»«l 

after  conviction 411* 

— commitment    to   Jail    when   re- 
stored to  sanity  4*11 

— sentence  or  trial  when  restored 

to  sanity    4>li 

Suits   against,   depositions  In 6339 

Carnal   knowledge  of 4414 

Committee,   appointment 106t-l*Sl 

Va.  Const.,  |  101 

—provision  for  Insane  person  and 

dependents    1*S( 

—of  resident  not  found 1**1 

— of   non-resident    1*U 

— powers   and  duties    1**4 

— custody  and  care  of  estate 1*54 

—bond    1*61 

limitation  of  action  on Ml* 

when  right  of  action  on  ac- 
cruer      UU 

— petition    for    sale    of    real    es- 
tate     ies(-l*IT 

reference  to  commissioner.. 1*M 

—   — action    of   court    on    report, 

apt>licatlon    of    proceed°s 1*57 

— liability  for  expenses  of  ward.ltil 

non-resident  patients 1*5* 

— listing  property  for  taxation.. 29*7 
— trust  company  m  41<t 
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— suit  to  sell  or  lease  land.S33&-5347 
not  to  be  Interested  In  pur- 
chase or  lease  of    5341 

— petition    to    transfer    property 

out  of  State   6360 

proceeds  sale  of  real  estate. 6351 

— judgment   aerainst    6407 

— power  to  submit  to  arbitra- 
tion    «163 

— revival      of      action     for     and 

against   6168-6170 

— party  to  proceeding  for  sub- 
stitution of  trustee 6299 

Compromises  on  behalf  of,  ap- 
proval by  court   5332 

— may  be  set  aside  for  fraud. ..  .5332 
Contracts    for    transportation    of 
by   State  Corporation  Commis- 
sion     3738 

— routes    for    3739 

— payment    8740 

Convict,  trial  of  sanity  of 6007 

— conflnement    In    Insane    hospl- 

Ul    5007 

— when  returned  to  penitentiary. 6007 
Curtesy  of  Insane  husband,   how 

released    5346.    5347 

Deflnitlon,  cl.  S 6 

DIsqualifled  as  voter   82 

—exclusion    from    registration..     93 
— Va.  Const.,  i  23. 

DIsqualifled   as  Juror 5984 

Dower  of  wife  in  estate  of  Insane 
husband,  how  conveyed 6344 

— how  proceeds  secured  to  wife. 6345 
Dower    of    Insane    wtfe,    how    re- 
leased      6346,5347 

Estate,   liability  of 1058 

— petition  for  sale  of 1056-1057 

— listing   for   taxation    2307 

— real  estate,  proceeds  from  sale 
of  In  partition  suit,  how  dis- 
posed   of    5281 

— leases,  proceeding  for  surren- 
der or  renewal   5334 

— sale  or  lease  of  real  estate  of, 

suit   for    6335-5347 

guardian  ad  litem   5337 

—  — how  proceeds  secured,  ap- 
plied,  paid  over    5342 

— when  proceeds  of  sale  to  pass 

as  real   estate    5347 

— transfer  of  property  to  foreign 

guardian  or  committee 5350-6356 

when  property  sold  and  pro- 
ceeds   transferred    6366 

— proceeds  of  land  relinquished  to 
defendant  claiming  for  Im- 
provements on,  deemed  real  es- 

state    5504 

Feeble  minded   persons 1075-1094 

Guardian  ad  litem  for,  appoint- 
ment of   ' 6098 

— in      proceeding      to      establish 

drainage  district    1741 

— before  civil  and  police  Justice. 3106 
— In     eminent     domain     proceed- 
ings     4366 

— In  probate  proceedings 5256 

Inebriates,  time  compelled  to 
remain  in  sanatorium;  right  of 

appeal;    trial  by   Jury    1071 

— rights     of     person      proceeded 

against,  appeal,  order  of  court.  1072 
, — duty  of  sheriff  or  other  person 

in   charge   of    lOTS 

— right  of  private  sanltorlum   to 

receive   1078 

— voluntary   patients    1073 

— certificate   of  commitment 1074 

— committee,   bond,   report 1074 


Sec. 
INSANE  PBRSONS — Cos. 

Limitations,  entry  on  or  lictlon  to 
recover  land    6807.  5808 

— time   excluded    5809 

— personal  actions   6823 

— claims  of  against  State 2683 

— bill  to  impeach  or  establish  will, 
time  for  filing 6260 

— devisee,  time  for  probate  of 
will  against  purchaser  from 
heir   6263 

— saving  In  favor  of.  Judgment  In 
ejectment    6487 

— bill   of   review,    time   for 6316 

Marriage  of.  void  from  what 
time     5088 

Notice  to,  assessment  for  local 
Improvement    3069 

Public  otrice  held  by,  declared 
vacant    137 

Recognizance  for,  how  taken. ..  .4975 

Revocation  of  certificate  of  certi- 
fied public  accountant  who  be- 
comes       570 

Taxation,    listing   property    for.. 2307 
INSIGNIA 

or  trade's  union,  association, 
etc.,    unauthorized    wearing    or 

use   of    4719 

INSOLVENCY 

See  "BmmitTupttrj" 

Of  bank,  closing  by  State  Cor- 
poration   Commission 4120 

— receiver  for   4120 

— Insolvent  person,  notice  to  of 
dishonor  of  negotiable  instru- 
ment     5663 

— presentment  of  bill  of  exchange 
to   for   acceptance    5707 

— protest  of  bill  of,  for  better 
security 6720 

INSPECTION  » 

See  also  "iBapcvtora" 
Books,   accounts,   etc.,   of  officers 
of     executive     department     by 

Governor   321 

— Va.  Const.,   {    74 

Of  accounts  of  State  officers  by 

State   accountant    657-660 

Of  accounts  of  county  and  city  of- 
ficers by  State  accountant  ....   565 

Of  schools 610 

Annual,    by    visitors    of   Virginia 

Military    Institute 860 

To  locate  San  Joso  scale 880 

Centrifugal  machine  and  scales 
for    testing    milk    ajnd    cream, 

^           1206,    1209 
Slaughter     house,     sausage     fac- 
tory,   etc 1222 

Fee.  millers,  distributors  and 
dealers   In   commercial   feeding 

stuff     1239 

Fee,  certificate  to  sell  condlmen- 

tal  stock   and  poultry  food.... 1245 
Animals,    by    bureau    of    animal 

industry     1289 

Districts 1406 

Flour  and   meal,  quality  offered.  1406 

— barrels,  how  made 1407 

— barrels,    quantity    contained. .  .1408 

— marking  weight  and  tare 1415 

— branding    1416 

— false  weight  or  tare  and  fail- 
ure to  brand    1417 

Fish,    how    packed     1409 

— marketing,   weight  and   tare... 1415 

Beef  and  p}rk,  how  packed 1410 

• — marking,   weight  and   tare 1416 

Pitch,    tar,    turpentine,    barrels.  .1411 

— marking  weight  and   tare 1416 

Salt,  barrels,  how  made 1412 
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— marklnK.  weight  and   tire 141!< 

— branding   14t« 

— false  welgrht  or  tare  and  fail- 
ure to  brand   1417 

Lumber,  dimensions  and  quality.  141!t 

— long   butt   staves 1413 

— pipe   and   hogrshead   staves...  .1413 

— barrel  staves   1412 

— hoKshead  heading   141S 

— red   oak   hogshead   staves 1413 

— worm  holes,  how  lumber  split. 1413 

— shingles     1413 

—plank,   etc 141.1 

— other  defects  1413 

Hemp,  liow  prized   1414 

— ^marking  weight  and  tare    ....1415 

Articles   unfit   to   pass 142? 

Damaged    barrels    1429 

Review    of    1430 

Fees   1432,  1433 

Assistance    in    1434 

Re-weighIng,  repacking  com- 
modities     1435 

Of    laborers    constructing    works 

of  public  Improvement   1631 

Of  hotels 1589.  1690 

—fee    '. 1691 

—time  for 1691 

Factories,  mills,  workshops,  etc., 

by   factory   Inspector 1799 

Of    employment    agencies 1803 

By   board    of    charities    and    cor- 
rections of  private  institutions 
for  care   of   feeble-minded. ...  .1903 
Of    Institutions    to    which    delin- 
quent or  destitute  children  are 

committed     1918 

Books    and     returns    of    income 

taxes    2343.    2344 

By  supervisors  of  Jailor's  regis- 
ter     2861 

Of  Jails ^ 286^ 

Theatres,    halls,    etc,    exits    and 

doors    of    3143 

Of   flshways    In    dam9 3194 

Fee   book   of  clerk   of  the  court. 3494 
Books  and  papers  of  transporta- 
tion and  transmission  comnan- 
ies  by  State  Corporation  Com- 
mission     3710 

— Va.  Const.,  8  156 
Books    of   corporation,    by    bond- 
holders    3808 

Of  banks,  by  General  Assembly. 4133 
Of  penitentiary  and  prison  farm 

by    directors    6027 

Record  on  former  appeal 6345 

INSPECTIOl*  DISTRICTS 

See  "Inapeetloii"!  "Inapeetora" 

Court   to   lay   off  and   assign 1406 

INSPECTORS 

See  "CommliMlaner  of  ARTlcaltiiTe 
and  Imml)mitloii''t  "Ferfl- 
llserM"!    oiMlnea    and    Minlnir" 

Appointment 1400 

— by  State  Entomologl'it 880 

Vacancy  1401 

Deputies 1402 

— removal 1 104 

— dealings    proRlblted    1437 

Removal    1404 

Districts     1405 

Commodities   inspected    .1400 

When  to  attend  and  Inspect i«ix 

Marking  articles  unfit  to  PR3s..1'i'f 
Branding  commodities. 1410-1428,  1430 
Duty  when  barrels  damaged. ..  .1J?9 
Review  of  judgment  of,  casts. . .  .1430 
Reviewers,    penally    for    refusal 

to  act   1431 

F'ees   1482,  1433 

As.<ti8tan(<e    to    .• 1434 


8ec 
INSPECTORS — Cob. 

Rewelghlng,    repacking     14S5 

To  enforce  laws  1411 

Dealings   prohibited    1111 

Falsely  marking,   etc.,    penalty.. 1441 

Books   1442 

Of  Beet  «■«  Pork 

Appointment    14M 

Vacancy    14»1 

Deputies    14»J 

Rbmoval    14*4 

Districts     14«5 

Branding  14M 

Dealings  prohibited H!» 

or  Ontter  aiad  Lard 

Appointment    I4*» 

Vacancy    H'l 

Deputies H*S 

Removal     KM  ' 

Districts HM 

Branding     14J5 

Dealings   prohibited    HJ7 

FactoiT  Inavectors 

Chief  factory  Inspector KM 

— assistant,    appointment    I''i 

— deputies,  appointment    1J*> 

—duties   I'M 

Of   Floor,   C::ona  Meal.  Bread 

Appointment    !'*• 

Vacancy    14*1 

Deputlea    IMJ 

Removal 14«4 

Districts     14M 

Branding    Hl» 

Dealings   prohibited    H>< 

Publication   by    H" 

Of  Hemp 

Appointment    KJJ 

Vacancy     K'l 

Deputies    1"' 

Removal     14M 

Districts    1«5 

Labeling   1427,  I4JI 

Dealings   prohibited    14'< 

Of  Laakcr 

Appointment I*** 

Vacancy     14*1 

Cullers   » 4« 

—dealings    prohibited H*< 

Districts     U*i 

Removal     14*4 

Branding,  certiflcate. 

1426.  1428.  US* 

Dealings  prohibited    14IT 

Of  Oreharda 

In   general    S96-»« 

Of  Oyaterm  Fiab,  Claau,  Craha.  Bte- 

Appointment  S15J.  J'5< 

Term  »1|' 

Removal    'l»* 

Vacancies    "5* 

Control  of  »1M 

Arrest   and    seizure   by 'Iw 

Authority  to  compromise 315* 

Qualification,    oath,    bond I-'* 

Collection  of  fines  and  rentr.ls.  .Ki* 
Reports,     receipts,     payment    of 

revenue  collected,  accounts i'-tl 

— penalty  for  failure  to  perform 

duty    K» 

Not  to  have  Interest  in  flsh«rle».51M 
Notice    to    CommHslon    of   Fish- 
eries of  assignment  of  oysler- 

plantlng  ftround    '1** 

— charged   with   rentals  on Jl*» 

— notice    of    to    Commissioner  of 

Fisheries     Jl« 

— assignment  of  oyster  ground.. ai4 

—  — application,   posting HH 

filing  plat   eJ» 

—  — fee    3225 
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—  — noHce  of  812* 

to  riparian  owner   8228 

fee   3228 

—of       location       for       bathing 

grounds    3230 

— natural  rock  and  clam  beds  not 

to  be  asslgmed 8234 

Arrest  and  seizure  by, 

3156.    32«6,    3278 
Clammtns    grounds,    designation 

of    3296 

— stakes,  plat,  recordation  of..329S 
Crabbing  ground,  designation  of  .3295 
— stakes,  plat,  recordation  of.... 3296 
Collection     of     rent     for     oyster 

ground    3225 

— levy  for   8225 

Duties  8220 

— when  commissioner  of  revenue 

to  perform  duties  of 3298 

— under  laws  relating  to  Potomac 

river   3299 

—ex  officio,  game  warden 3323 

Deputies,  appointment 3219 

^-oath.  duties    3219 

Pees,  collection  of 8220 

— for   selling   oysters   to   satisfy 

rent 3220,   3221 

— general    provision    for..' 3221 

— for      assigniment      of      oyster 

ground    3223.    3226 

— for  granting  license  to  shuck- 

ers,   packers   and   barrelers 3239 

— for   registering   boats    3241 

— for  Issuing   license  for  fishing, 

,      .                                            3167,    3168 
— for  Issuing  license  to  catch  fish 
to  manufacture  Into  oil  or  ma- 
nure     S189 

— for  Issuing  license  to  use  rcrape 

or  dredge    3246 

— for  posting  list  of  rented  oyster 
ground,  reporting  abandon- 
ment,   etc 8271 

— for     Issuing     license     to     take 

crabs    , 8292 

— for  license  to  take  clams 3298 

to~buy  or  ship    8294 

Fines,   collection   of   3220 

— paymont    to    Inspector 3264 

— compromise     3156 

— portion  of  fine  to  go  to 3262 

for  removal  of  oysters  from 

polluted   area,   etc 3287 

of  proceeds  of  forfeited  ves- 
sel,  cargo,  etc.,  to  go   to 8276 

Of   flsh.   appointment    1400 

— vacahcy     1401 

— deputies     1402 

— removal    1404 

— districts    1405 

— branding    1420 

— dealingrs  prohibited   1437 

Issuing  licenses  for  fishing  3166-316S 

— 'ee    ■ 3167,  8168 

— penalty  for  failure  to  perform 

dutv     31J9 

— to  catch  fish  for  manufacture 
into  oil  or  manure 3189 

—  — transfer    3139 

—  —  v/ee    8189 

.    — ^shucking  or   packing  oysters,. 3239 

— buying  for   marketing   In   hvt- 

•"«•»    3289 

— ,  — 'ee    3239 

— to   oyster   tongers.^ 3242 

— to  take  oysters  with  scrape  or 
dredge 3246 

—,—'»?<►"    •• 8247 

— to  catch  crabs 3292 

marking  number  of   license 

on   boat    ....  J292 


8«c. 
INSPRCTOR  S — Cob. 

— to  buy,  market  or  ship  dams.. 3294 
Measures,  Illegal,  seizure  and  de- 
struction  of    3252,    3273 

Notice  to  Commission  of  Fish- 
eries of  assignment  of  oyster- 
planting  ground  3165 

■     Penalty    for    failure    to    perform 

duty    3169.   3223,   3267 

— for   asslgniing  natural   rock   or 

clam    bed     3234 

— for  resisting  In  making  arrest, 

seizure,    etc 3265 

— for  falling  to  inspect  and  seal 

measures     327.1 

Permlt_to  carry  seed  oysters  out 

of  State,   tax    3219 

— for   planting  In   State    3250 

— to  carry  oysters  out  of  .Tames 
river   during    closed    season. ..  .3251 

Police,  designation   of  by 3276 

Posting  list  of  parcels  of  rented 

oyster  ground    3271 

Registration  of  boat  used  In  tak- 
ing  oysters    3241 

—display  of  mark   3241 

• — of  tongers 3242 

— of  vessel  jsed  In  taking  oys- 
ters with  scrapes  and  dredges. 3246 

display  of   3246 

Removal  of  nets  in  spawning  lo- 
cality     3180 

—of    stakes,     watchhouses,     etc, 

fl'om  natural  rocks 3232 

of  oysters  from 8233 

Rentals,  collection  of   3220 

— charged    with    3163 

Report  of  violations  of  law  re- 
lating  to   Ashing   In    spawning 

locaUtles    3180 

— of    oyster    packer    or    shucker 

falling  to  make  report 3239 

— to  clerk  of  plats  not  claimed.  .3271 
Report  to,  of  oysters  shucked  and 

packed    3239 

Tax    on    license    to    take    oysters 

with   scrape  or  dredge 3247 

— on  permit  to  carry  seed  oysters 

out  of  State   3949 

— for   taking  clams 3293 

Warrants,    Issued    by 3277 

— for  seizure  of  forfeited  prop- 
erty directed  to   8367 

— how   executed   and   returned. .  .3367 

—sale     3372-3374,    3377 

Of   PIteh,   Tar.  aad  Turpeatlae 

Appointment    1400 

Vacanc,v    1401 

Deputies    1402 

Removal     1404 

Districts    1405 

Branding     H20 

Dealings  prohibited    1137 

Of  Planblag 
Appointment,    duties,    compensa- 
tion     1514 

lender  PrvblUtloa  Law 
Appointed     'jy     Commissioner    of 
Prohibition,    compensation,    re- 
moval     4627 

^to  have  power  of  sheriff 46?!' 

— powers    of    4629 

Of  Salt 

Appointment    1400 

Vacancy 1 401 

Deputies    1402 

Removal     1404 

Districts    1406 

Branding    1421,   1422 

— alum  salt   1422 

When   to  pass  or  weigh 1428 

Certificate   14?4,  <428.  14?0 
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Deallners   prohibited    1437 

Quarterly   returns   1443 

Books    1442  • 

INSTALLMENTS 

Provision   for  payment  by  In  ne- 
gotiable   Instrument 5564 

Action   of  debt   for  non-payment 

of     5759 

INSTITUTION  OF  LRARNING 
Student^esldenco  for  purpose  of 

voting Va.  Const.,  {  24 

Not    owried    by   State,    appropria- 
tion  to    Va.  Const.,   (   141 

— appropriation  to  by  city,  town, 

county  or  district.  .Va.  Const,  I  141 
To  furnish  copies  of  publications 

to  State   Library    364 

■ — penalty   for   failure    355 

Property    of,    exempt    from    tax- 
ation     2272,    2301 

— Va.  Const.,  :  183 
Gifts    to.    exemption    from    tax- 
ation     2272 

IISSTRIICTIONS 

Court  not  to  give  instructions  di- 
recting   verdict     6003 

INSI'LTING  WORDS 

Action    for    5781 


INSIIRANCB 

See  also  ''Bareaa  of  InanraBC*"! 
"Comnilniiloaer  of  ■■•nnwce"! 
^Fire  Innarance"!  *'laaaraiic« 
Companlea"!  ••Lite  InanmBce" 

Heflnltions    4200 

Character       of        risks        Insured 

against   4305 

On   school   buildings    764 

On   tobacco  In  public  warehouse.  1385 

— publication    1S95 

On  county  buildings   2726 

Insurable   Interest  of  railroad   In 

property  along  route 4018 

Of   title,    required    for  loan   of  fl- 

V    duclary  funds    5431 

Accident  and  slok  benefits  not 
subject  to  attachment,  garnish- 
ment, distress    4219 

Ansv/ers  or  statements  In  appli- 
cation, when  not  to  bar  re- 
covery   on    policy    4220 

— representations,  warranties  ..4220 
— afridavits  before  or  after  loss.  .4220 
Proof  of  loss,  companies  to  tiii'- 

nlsh   forms   for    4221 

— waiver  by  failing  to  furnish. : 4221 
Policy,  on  school  buildings,  where 

kept  on   file   764 

— type  printed  In   4227 

— condition   In.  iimiting   time   for 

suit  or  action  on 4227 

— asslginment    of    life    Insurance 

policies    67*7 

— action    on    6094 

complaint    6094 

unnecessary  averment  . . . . '.  .6094 

—    — flUng    6094 

— venue  of  action   to  recover  on, 

6049,    6060 
— foreign,    admisslbllitv    as    evi- 
dence     620< 

Burning  of  property  with   Intent 

to  Injure  Insurer ■ 443< 

Injuring  or  destroying  vessel  or 
property  thereon,  with  Intent  to 

injure  insurer    4466 

Poisoning,  killing,  wounding,  jini- 
mals,  etc.,  with  Intent  to  Injure 
Insurer    44 j7 


8ml 
INSURANCE  COMPANIES 

Sen  also  MAceldeBt  lasaraaee 
Compaalea"!  "Barean  ef  laan^ 
■Bce^l  "Caaoalty  CaatpaalM*! 
<H?OMailaaloBer  of  InaBiaBCCi 
••PIdellty  Coaipa>lcs''t  •Vtt* 
iBanranee  CoavaalM^i  ■•Fia- 
tcntal  Be«e«t  S«cletlca»t 
••Gnamnty  Conpaalea")  ••Life 
laavraaee  Compaalea")  ••Mataal 
PIre,  UchtalBKi  Stoni  lasar- 
aacc  Coaipaalea" 

Deflnltlon    4iM 

Incorporation    42tl 

— certlflcate,  what  to  set  fortb..4>tI 
Certiflcato    required   before  mak- 
ing  contracts    4203,  4m 

— validity  of  contract  made  with- 
out   4M} 

— renewal  of    4214 

Minimum  capital  stock  required. 42t4 
Prerequisites     to      engaging     In 

business     42tS 

— payment  of  capital  stock  4J»5 

— statement    to   Commissioner  of 

In8uran<;e    42K 

Examination  by  Commissioner  of 

Insurance    42K 

Statement  of  capital  stock  fur- 
nished   to    .State  -Treasurer 4211 

Bonds      deposited      with      SUte 

Treasurer    4J11 

— amount  •>f   4211 

^receipt    for     4211 

— assessment      tor      expense     of 

keeping     4!II 

— examination    of    4211 

— not  subject  to  taxation 4211 

— collection    of    Interest    on     4212 

— how     applied  -  to    payment    of 

claims    against    company 4212 

■ — lien    of  policy   holdlers  on 4214 

— suit  to  enforce  lien 4J14.  4215 

—duty  of  treasurer  when  bonds 
paid    42U 

— when  companies  may  with- 
draw    4217 

— illbgal  disposition  of  by  treas- 
urer,   penalty    421» 

Suit   to   administer  assets  of 421S 

Penalty  for   transacting  businen 

Illegally .4222 

Penalt.v  for  refusing  to  exhibit 
books  or  records  to  Commis- 
sioner  of   Insurance 4224 

Exp<!nKes     of    investigations    by 

commissioner    422S 

Reports  to  commissioner,  annual. 

special    4229 

— time  for  filing  422* 

— penalty  for  failure  to  repOTt..422» 
— false   statement   In,    perjury... 4!J> 

Violations  of  law  by,  penalty 4221 

— how     enforced     42J4 

— bearing,   appeal    42J4 

Agents     list    of  to    t>e    flied 42IS 

certificate   of  registration   of.. 421$ 

fee  for    .1.4225 

revocation    4225 

appeal  42S5 

—  — penalty  for  doing  business 
without    42K 

— doing  business  while  company 
In    default,    penalty 4191 

— resident,  for  foreign  compan- 
ies   4222 

— prohibited  from  making  agree- 
ment not  expressed   in  policy.  4222 

— allowing  rebate  of  premium, 
prohibited    «a 

—  — s'pecial  advantage  in  divi- 
dends      4222 
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8«c. 
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— penalty  for  dolne  business  Il- 
legally     4223 

Revocation  of  charter  for  failure 

to  obtain  license 4236 

Promotion  of,  restriction  as  to.. 4237 
— informa'ion    furnished    bureau 

of    insurance    4237 

— license  to  promoter,  fee  for.... 4237 
— contracts  for  stock,   conditions 

of    4237 

— bond     of     promoter     or     fiscal 

aK<'nt     4238 

— penalties    4239 

Liquidation      by      commissioner, 

causes  for 4242 

— rule  to  show  cause 4242 

— injunction    4243 

^-order  on  application 4243 

— how    liquidation    effected 4244 

< — expenses  of,  how  paid   4245 

— report     to     State     Corporation 

Commission     4246 

EnKagrlng    In    banking    business, 

prohibited     4240 

Publication  of  false  or  mislead- 
ing 8tate.nent,  penalty 4241 

Business  may  engage  in 4306 

Doing    more    than    one    kind    of 

business  4305 

Limit  on  single  risk • 4305 

Adjustment  of  loss  utider  )>ollcy, 
arbitrators    and    umpires   for.. 4308 

— oath   of    4309 

Assets,  when  distributed  to  stock- 
holders     4310 

Re-insurance,  approval  of  com- 
missioner     4310 

Statement  to  bureau  of  Insur- 
ance, reserve  of  unearned  pre- 
miums     4311 

Supervision    and    Inspection    by 

State  Corporation  Commission. 4169 
Eocaminatlon  of  by  Commissioner 

of  Insurance 4178 

— when  dispensed  with    4179 

Revocation  of  certlflcate  to  trans- 
act business 4180 

— appeal    4180 

Assessment  of  proportion  of  ex- 
pense of  maintaining  bureau  of 

Insurance   4194,  4195 

— notice  of   4195 

— proceedings  to  recover   4196 

— appeal    4195 

judgment   on 4196 

—revocation  or  suspension  of  li- 
cense or  certlflcate   4195 

— report  of  premiums    4196 

Liability  of  president  and  direc- 
tors      4305 

Taxation,   taxes,   segregation   of.  2206 
— Va.   Const.,    J    183 
Venue  of  action  against. .  .6'>49.  6050 
Process    against,    where   served.. 6063 
Certlflcates  to  flle  in  other  State, 
furnished    by  Commissioner   of 

Insurance    4183 

Foreign,    license   required   before 

making  contracts    4203 

—  validity      of      contracts      made 

without     4203 

— renewal  of   4210 

— consent    that    process    may    be 
'  served    on    Secretary    of   Com- 
monwealth     4207 

— filing     copy     of    charter    with 

Commissioner  of  Insurance. ..  .4208 
— to    transact    business    through 

resident  agents    4222 

penalty 4223 

— license,  renewal  of,  conditions 
of    4t26 


8«c. 
INSURANCE  COMF.ANIBS — Cob. 

— restrictions  on  to  correspond 
with  those  on  Virginia  compan- 
ies In  other  States 4233 

INSil'RIlECTION 

Rmployment   of   militia   to   repel, 

Va.    Const.,    {    73 
Inciting  colored  agulnst  white  or 

white   ag.ainst   colored 4392 

INTEXT 

SulTiciency  of  allegation  of  in  in- 
dictment,   etc 4873 

INTEREST 

Special    laws   regulating   rite   of. 

prohlbite-l    Va.  Const.,   S   63 

Legal    rate    6651 

—contracts  for  greater  illegal.  .5652 
Kate  alloA'ed  bankrrs,  brokers. 

s553,   4143 

Usury,  ple.-i  of 5554 

— cvidenc  !     ...5554 

— ^Judgment  when  contract  usur- 
ious     6554 

•—corporation  may  not  plead. ..  .5656 
— corporatioi  may  not  charge.. 6557 
Payment  of  exccrsive,  recjyery.  .5555 
In  action  of  debt  or  assumpsit  on 

negotiable  Instrument    5760 

— to  recover  on  certificate  of  de- 
posit   Issued    by   bank    4142 

Allowed  on  rent 6519 

On  bonds  for  school  purposes. . . .   765 
— paid     to    Virginia     Polytechnic 
Institute  and  Hampton    ■lormal 
and  Agricultural  Institute.  .863,  929 

— of  State  held  by  colleges 990 

— of  drainage  district 1774.  1777 

payment  of 1771,  1774 

— Issued  by  counties  for  Improve- 
ment of  roads   2116 

— on  road  bonds.  Issued  for  mag- 
isterial   district    2124 

—on    road    bonds,    ceasing    after 

day  fixed  for  redemption  of... 21 19 
— for    State   debt. 

2586.     2591,     2601,     2603 

payment 2597 

— Issued    by    counties    for    loans 

for    erecting    buildings 2740 

^-of  county  Issued  when  court- 
house   removed     2751 

— Issued  by  city  or  town 3084 

— deposited  with  State  Tr^Hsurer 
by     in.>(urance     and     guaranty 
companies,    to     whom     paid.... 4212 
When  amount  of  certlflcato  of  de- 
posit  In   bank    Is  recover.-'d   by 

warrant    or    motloh     4142 

Charged    by    banks    discounting 

paper    4143,  5663 

— by  building  and  loan  associa- 
tions     4154,    4166 

Compound,    liability   of   guardian 

for     6323 

— recovery  for  ward  6324 

Computation  of  value  of  liie  es- 
tate   or    estate    by    curtesy    or 

dower    5132.    6133 

— table  for   6131 

On  court  funds   6282 

— receiver  charged  with 6284 

— when  payable    6i.S8 

On  county  warrants,  not  allowed. 2724 
On     damages     assessed     against 
dealer    In    fertilizer    by    com- 
missioner      1120 

On    debts    of    the    University    of 

Virginia   818.  820 

On   deposits   In   State   depository, 

2158,  2162 
In  lieu  of  dower,  paid  by  alienee. 51 28 
— present  value  of   6131-6138 
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On    estate    ot    person    presumed 

to  be  dead    . .    S3(S 

Guardian,  when  liable  for.. 5323,  5825 
— recovery      of      compound      for 

ward    6324 

On  Judgments  S25I 

— against  officer  for  falling  to 
make  return  of  money  collect- 
ed     2886 

— iif  State  Corporation  Commis- 
sion      3738 

— on  loans  from  literary  fund 7(0 

Td  negotiable  Instruments,  pro- 
vision   for    '^ 56<4 

—when  to  begin  to  run   5679 

— ^actioi   on    57«0 

When  treasurers  charged  with.. 2436 
Payment  of  en  Corcoran  fund  of 

University   of  Virginia 827 

On   taxes   2411 

— Va.  Const.,  I  180 

— assessment    ctf    taxes    omitted 

for   any   year,   etc 2332 

— Ucn  on  real  estate 2454 

— paid  on  redemption  of  land 
sold  for  delinquent  taxes, 

2476,  2479.  2487,  2491 

Fixed  In  verdict 6259 

Judgment    for    6269 

INTBBNAIi        IMPROVEMENT       COM- 
PANIES 

See   also  <H^r»*nitl*aa''t   "aater. 
■al       ImproTeBMats"!      "PaMIe 
Service   CarporatioBS'' 
As   public   service  corporations.  .3881 

Sale  of  works  of 3766,    3767 

— purchaser  Ic  become  a  corpora- 
tion    .1757 

Quo     warranto     proceedings 

against  ^ 8767 

— judgment  of  dissolution,  wind- 
ing up    3767 

Penalty   for   stringing    telegraph 

or  telephone  wires  across 4049 

State  interest  in,  dividends. 3769,  3890 

— payment  to  sinking  fund 8890 

— report     to     State    Corporation 

Commission    S892,   3898 

— recovery   of    8766 

—proxies 3760,  3761,  3764 

— directors    8762 

—  — appointment    8763 

term    8764 

INTERNAL  IHPnOVEMENT.<4 
See   also  «lBterBaI   iMproveoieBt 
Companies^ 

State   Interest   In   prohlblt>!d, 

Va.  Const,  I  186 

Sale  of    3766,   3767 

— State     rights     In,     Corporation 
Commissioner      to      attend      sale 

of   8766 

Abandonment      of     works,      quo 

warranto 3767 

Sale    of    under    mortgage,    «tc.k 

terms   of    8889 

Reports  of  to   State  Corporation 

Commission    8898 

INTERPLEADER 

Of  claimants  to  goods  In  ware- 
house     I%0)i-in08 

Before    Justice    6086 

— ^Judgment  on  appeal   6088 

Disclaimer  of  Interest  by  defen- 
dant     6161 

Affldarlt  of  defendant    6151 

Order    6151 

Appe.iranoo    61S1 

Claimant    .nade    party 6151 

Trial    6151 

Judgment    6161,   6168 


Sn. 
INTERPLEADER — Ova. 

As     to     property     distrained    or 

levied   on    6162.  (lU 

— application  for,  who  may  raake.Cltt 

Sales    MM 

—indemnifying  bond  6154.  tlU 

— suspending   bond    lU* 

— forthcoming    bond    IIST 

— perishable  goods    4157 

— surplus     415' 

Costs     415J 

Indemnifying  bond  6164.  (lU 

Suspending    bond     41U 

Forthcoming   tkond    tlS7 

In   attachment  proceedings. 

6402.   6403.  (447 
— In    proceeding   to   enforce  lien 

on  persoRnI  property 4454 

I NTERPRETER  B 

For  wltnessefc  4JtJ 

INTKRR4M3ATORIBS 

By  Commissioner  of  Labor 17M 

— penalty  for  refusing  to  an&wer.l8ti 
Of    taxpayer,    of    personal   prop- 
erty for  taxation fJlO.  nil 

— refusal  to  answer,  penalty — "H 

—return     !25t-SJJ4 

when  fi^ed K«l 

Depositions   on    in    suits   against 

Infants  and  Insane  persons — S31I 
Examination      of     defendant    on 

when   answer   tnsuflldent 41IJ 

To  defendant  after  bill  tak^iD  for 

confessed     61U 

To  adverse  party  or  claimant  In 

action  at  law    4U4 

—bill   :n   equity    *«* 

To  defendant  In  capias  proceed- 
ing, notice  of  time  and  place 

to  answer  4411 

—filing    by    plaintiff 44M 

— return   of  to  court 4415 

To   execution   debtor 45« 

— on    execution    Issued    by    civil 

tnstlce    »>i; 

— answers  to  4S#J 

>-4urrender    of    property »»•' 

— return  to  court   *w» 

— commitment    of   debtor 4M4 

— sale  of  property,  proceeds 4447 

I«iTERSTATE  COMMERCE 

Telegraph  and  telephone  mes- 
sages,   pei.alty    not   applicable 

to    **** 

— burden  of  proof  when  message 

relayed  out  of  Sute 4*4> 

INTESTACY' 

See   "De^centa  aad   IMstrlkatiMi" 
Separate       estate       of       married 
woman  passes  how   51" 

INTOXICATING  LI«irORS 

General     Assembly     may     enact 

laws   regulating.  .Va.   Const,  i  " 
Acts    and    products   not    affected 

by   law    l*" 

Act  on  exercise  of.  police  '>ower|44i» 

Acts   continued    In   force 44il 

Acts    not    affected    by    chapter 

184   «TJ 

Action,  right  of,  by  wife,  eblM, 
parent,  employer,  etc,  for 
damage  by  Intoxicated  person 
against  potrcn  causing  Inioxl- 

cation  ..., 4*2 

Advertising,  unlawful 4683.  4(H 

— Injunction  44W 

— penalty    44H 

— application  for  license 45»»,  4461 

Agent,  liability  of   4SM 

— of  authorities,  purchase  by.... 447! 

Analysis    4411 

Antiseptic    preparations  contain-  ,„ 

ing  alcohol,  sale  of 4688,  460 

Appeal    by    Commonwealth 444i 
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Attorneys,   employment    to   aasiat 

prosecution 4<44 

BaprgaKe,     examination    of 4fi3( 

Ball,      person      transporting      in 

vehicle     4«6T 

Banks,  unlawful  to  handle  drafts 

In    payment    for,   penalty 4610 

Book  to  be  kept  by  common  car- 
riers      4632.     4634 

— penalty  for  failure 4632,  4634 

Brandy,    sale    by   drugrgrtsts 4583 

Breaking  and  entering,  power  of 

officers    for     4619 

Bringing   into  State,   amount   al- 
lowed    4636 

Burden    of   proof,    possession    for 

personal    use    4584 

— malt    ground    not    for    use    in 

ardent    spirits    4671 

Certificate    of    license    of    drug- 
gist       4599 

— of  collector  of  Internal  revenue 

as    evidence    4620 

—of  chemist   as  evidence 4621 

Charters  and  ordinances  of  cities 
and     towns     not     affected     by 

chapter    184    4673 

Cider,  manufacture,  sale,  use  of.. 4680 
Cities   and   towns,   power  to  pass 

ordinances     4617 

enforcement  of   461S 

Club  house,  storing,   selling,  Ac. 

unlawful     4606 

— penalty     460* 

— as    nuisance     4622 

— injunction    against     4630 

Commonwealth,    right    of    appeal 
by 464E 

Consignee,  affidavit  by, 

4634.  4635,  4638 

— false,  penalty ■. .  .4684 

— authorizing  another   to  receive 

shipment    463l> 

Constables,  duty  to  enforce  Iaw..465l> 

— fees      4655 

Constitutionality,      Invalidltv      of 
part  not  to  affect  remainder  of 

act     4646 

Construction  of  act.  liberal 4669 

Container,    how    labeled. ..  .4633,    4638 
Counsel,     associate.    In     prosecu- 
tions      4644 

Delivery  by  common  carrier. 

4634,  4635 

— Jiours    for     4636 

Denatured    alcohol,   manufacture, 

use,    sale    of    4588 

Denatured      rum,      manufacture, 

use,   sale  of    4688 

Dentists,      purchase     of     alcohol 

by      4594 

Deputies,    appointment    by    Com- 
missioner   of    Prohibition 4627 

— powers      4629 

Dispensary,    unlawful    « 4683 

"Drafts.    In    payment    for    ardent 

spirits,   unlawful   to  handle. ..  .4610 
Drinking    in    public    places,    pen- 
alty      ♦...4631 

Employees,    liability    of    4684 

— of     druggist,     discharge     upon 

conviction     4695 

Evasions   of   law,   penalty 4608 

— encumbering  estate  to  evade.. 4670 
Kxpress    company,    duty   to   keep 

records      4632 

Fees,    commissioner    of    revenue 

for   license    to   druggist    4599 

— attorney      for      commonwealth, 

injunction    of  nuisance    4630 

— attorney  for  complainant 4680 

— commissioner    4630 

— of    officers     4665 

Female,     giving     ardent     spirits 

to     4639 

-'^ending   for  ardent  spirits. ..  .4639 


INTOXICATING  I.I«i;OR8--Co«.        ®*"" 
—ordering  or  receipt  by,  unlaw- 

glnes  fir"  Viiutlon '  if"  \kw'. '.:'.'.'  IsIs 

cohJJ  "*L«^*'~,«*»  containing  al-  "* 
cohol,    sale   of    4Kiiii'  iRsa 

pJniSg-  '•"^*'"'  «~d"i"n"trani."'" 

Form,  of  Indlitmeit " ." ." ! ". ". ".  :■.■.••  llgf 

In'^^i^*''    '•°,"»e-    storing,    sell-" 

Ing,  &c..   unlawful 7.  4«A« 

—penalty     .;; *«•« 

—as    nuisance IgS? 

—Injunction    against    ....'.'.'.:  ..Xeao 
— 7<I"?..2?;t*''    ""'awful. . .  .4583,    4639 

"Vuar'.?!'  '"  ■'"""■«■  ■•^"i-!! 

Home,    denmtion  ■.■.■.■.■."■; Ill, 

—haying       and       giving    "  "iWav 
ardent  spirits  in   . . .... . . . .     ^4662 

Hospital,  purchase  and  sale  byii^Ol 
—statement   required  of   .....     4601 

— license    to     JSXI 

—bond     J*Jj 

House   of   prostltutio'n.'recc'iving 

.  .keeping    use,  &c..   in    . . .....  ^'4607 

Identrflcation    required    when..    "4666 
T"JP^80nment    for    violations    if 

Injunction "  "to" "  priVent" "  advertii-*^*^ 
•ng    4({Ai) 

—abatement    of    nuisance    . ." ." ! ". ". 4630 

Insane     hospital     giving    to     pi-"" 
"''"*«  °' ..1065 

—bringing    on    grounds    of. . .        lOSS 

Inspection     of    records     of     iii-l     ** 
riors    , ^  4A^2    iA47 

Inspectors,  appointment"  by"  Com- 
missioner   of    Prohibition...       4627 

—powers    'Hm 

^iSKP.®""*.**  •'»«>'t».  Slving  ardeiit 

spirits   to  person  of   ig«a 

~R?,r5r"   2'   required   to   disciisi 

^«,!IV?'".*P''""''    obtained.  .4640 

n^i;;''!?.*"''   '<"■   refusal 4640 

^-deflnition       JgJS 

Intoxication,     deflnition"  "".■.".■.;;"■  4649 
Intoxicated  person  running  auto- 
mobile,    engine,     etc..     punish- 

,  ment     "^  47,- 

Jamaica   ginger,  sale   of ;."!;"4689 

—manufacture    of    JsSo 

Jurisdiction 1|?? 

—enforcement  of  city  ordinances", 

—prosecution    for  sales.....*.'."."  4686 
""inr/i^r*"'   °/'.u'='^"   »"^    police 
i«?.*if®  ^'"^  corporation 

courts       91 A9 

Jury,    trial    without    ..".".■.■.".".""    "4616 

—venire  from  another  county 4663 

Justice     of     peace,     duties     and 

powers 4613 

—search  warrant  issued  by ;!4612 

—duty    to    enforce    law 4655 

— fees    4656 

Keeping,    unlawful    ..".".■."."."."."."." .".^SS? 

Isabels    for    containers 4633.    4638 

Laboratories,     alcohol,     ordering. 

purchasing,    receiving     7.4601 

—statement  by    4«oi 

— license    to    4eoi 

—bond     IgXi 

Lodge    storing,   selling,    &cC,"  "uiil 

lawful     4«06 

—penalty     4J0J 

— as  nuisance 4622 

—Injunction    against    ;;.";46S0 

Malt,  grinding  for  use  In  manu- 
£»cture  of  ardent  spirits,  pro- 
hibited      4671 

— ^burden  of  proof  In  prosecu- 
tion       4671 

ManufactnrA   prohibited    ..."..'.'.' .'4.";8.<l 
^-of  alcohol,   license   for 4600 
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Mayors,   duty    to  enforce   law 46E5 

—lees     4S5i 

Medicinal     preparations    contain- 
ing alcohol,  sale  of 4S88,  4589 

Meeting   place,    storlngr,    keeping. 

&c..    unlawful     460$ 

— penalty     4606 

Minor,    giving   ardent    spirits    to.463S 

— sendi<ig    for    ardent    spirits 4631 

— possession     by,    penalty     4641 

— as    agents    4641 

Newspapers,  publication  of  adver- 
tisements,    Ac,     by 460> 

Notice  of  application  by  druggist 

for    license     4599 

— of    application    by    hotel    4602 

Naisances,      certain      places     de- 
clared       4622 

— injunction    against    4636 

Oath,  who  may  administer   466'i 

Offer,    unlawful     4583 

Ofllcers    charged     with     enforce- 
ment      4628,    4655 

When    may   break   and   enter 4619 

— Inspection   of    records   of    car- 
riers     4632,    4637 

— fees      4655 

Orders  for,   receiving,   unlawful . .  4583 

— soliciting     4583 

— agent  of  carrier  not  to  receive 

or    transmit    4611 

— ^by  female,  unlawful    4642 

Patent  medicines  containing  alco- 
hol,   pale   of    4588,    4589 

Petition    against    licensing    drug- 
gist      4599 

Physician  to  make  prescription  in 

duplicate      4664 

— requisites    of    prescriptions, 

4591,    4598 
— penalty,  revocation  of  license.  .4598 

— purchase    of   alcohol    by    4594 

Police,    duty    to    enforce    law.... 4655 

—fees     4655 

Possession,  by  minor,  penalty. .  .4641 
— as  evidence  of  purpose  to  sell.  .4666 
Presumption,    tax    receipt,   prima 

facie    evidence    4618.    4620 

— finding    ardent    spirits,     prima 

facie    evidence    4618 

— In    sales    by    druggists    4595 

Procedure      4613 

Proof    of    violation,    what    sufB- 

clent     ..    4661 

Prosecutions  not  to  be  dismissed 
over  objection  of  commissioner 

or    associate    counsel    4644 

Purchase,   by   agents   of  authori- 
ties    charged     with     enforcing 

law     4672 

Railroad    company,   duty    to   keep 

records     4632 

Receiving       for       personal       use. 

amount    allowed    4631 

— affidavit    required     4638 

— by     female,    unlawful     4642 

Receipts   for  United  States  inter- 
nal revenue  tax,  list  of 4660 

— prosecution     of     persons     hold- 
ing      , 4660 

Records  by  common  carriers. 

4632.  4634.   4637 

— by    consignee     4605 

Report,     of     manufacturer     pur- 
chasing   alcohol     4590 

Sale   prohibited    4583 

— situs    of    4586 

— by  druggist,  license   for    4599 

— hv   wholesale   druggist,    license 

for      4600 

—of    vehicle    used    in    transport- 
ing      <658 

—    — disposition    of    proceeds. ..  .4668 

Search    warrant     4612 

— vehicles     4657 

.Selssures       4612 

—disposition   of    4618,   4658 
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—vehicles    > 4657,   «» 

Sergeants,  duty  to  enforce  law..4l5S 

—fees     4«ii 

.Sheriffs,  duty  to  enforce  law 4(U 

— fees     •. 4645 

Shipment  to  hotels 4(*( 

— to    druggists     46tS 

Soft   drinks,   definition    4Ui 

— license  for  sale  o{   4tt$ 

— use  of  ardent   spirits   in 46(5 

Soliciting  orders  for,  unlawful.. 45t> 
Stamps  to  be  affixed  to  affldavlts 

and    prescriptions     4661 

— proceeds   of,   payment   to  State 

treasury     4661 

Steamboat  company,  duty  to  keep 

records    4611 

Storing,    unlawful    4511 

—by   druggisU    46*4 

—by  hotel    4M5 

Tax    receipt.    United    States,    as 

evidence    4618.  4«t« 

Toilet      preparations     containing 

alcohol,    sale    of    4588.  45t> 

Transportation  company,  duty  to 

keep   records    4611 

Use   of    in    jail    2ttt 

Vehicle    transporting,    search  of.46tT 

— seizure   of    44S1 

— how  disposed  of   4»»' 

Venire    from   another   county 4661 

Venue,    change    of    4661 

Veterinary   surgeon,    purchase  of 

alcohol    by     «■"*• 

Warrants,    search    and   seizure.. ■4(1> 

Whiskey,  sale  by  druggists 4511 

Wine,      manufacture,      sale,     oso 

of    ««« 

Witnesses,  fees  of    46M 

— self-incrimination     not    to    ex- 
cuse  from   testifying    "J* 

Afl^airtt 
Purchaser    of    alcohol     or    wine 

from   druggist     4511 

— filing,   regiitering     4511 

Power  of  druggist  to  administer 

oath     «»J 

Of  person  of  intemperate  habits. ISli 

Of   user  of  narcotic  drug   45>' 

By    hotel    WJ 

By    druggist     46» 

Copies  of  records  of  carriers.. 4»h 
Of  consignee  receiving  shipment. 

4634.  4635.  461> 
— oath,   by   whom  administered.. 4614 

— sent    to   clerk    of    court 4614 

— false,    penalty    w* 

To    he    in    duplicate    «M 

Filing      «" 

Kxamination     JJjJ 

Who  may  administer  oath   4J«i 

Stnmps  to  he  affixed  to 4«»l 

Al<!Ok«l 
Effect      of      on      human      system 

taught  In    schools    "Jj 

Manufacture,  use.  sale  of.  .4588.  45H 
Purchase  of  by  manufacturers.. 4»»9 
Purchase  by  dentists,  phj-sicians. 

veterinary  surgeons    4SM 

Manufacture,    license    for 4»H 

Sale      by      wholesale      druggist 

license  for   JJft 

Wood    or   denatured    4W» 

Of    druggist    <•« 

Of    hospital    JfU 

Of   laboratory    **S 

Of    hotel    ...4«#1 

Required     of     persons     Ttolatlng 

lg^,■^ , 4H# 

Of   person   accused  of   transport- 
ing in  vehicle   «" 

Clerk  of  the  Caart 

Statement  by  drun^st  to  <<{} 

—by    hospitals    ■***' 
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— by    laboratories     4602 

— by    hotels    4t03 

Prescriptions   and   affidavits   filed 

with     ^ 4S54 

— to  permit  examination  of 4664 

—fees    46&B 

Conutlaaloaer  ot  ProUblHoa 
Commissioner       ot       Prohibition, 
notice    to    of    prosecutions    for 
violation    of    city    ordinances.  .4615 
Analysis   of   mixtures   containing 

ardent    spirits,    request    for 4621 

— coat  of.  payment 4621 

Election     4623 

Salary      4623 

Term     , 4623 

Suspension   by   Qovernor 4624 

Vacancy    122.   4624 

Report  to  Qovernor  4626 

Bond     4626 

Deputies  and  inspectors,  appoint- 
ment      ; 4627 

— removal     4627 

— powers    4629 

Rmpioyment    of   attorneys   by. 

4627,  4628 

Powers    and    duties    4628 

Injunction   against    nuisance,    fee 

allowed  to   4630 

Examination  of  prescriptions,  af- 
fidavits,   records    by    4648 

Reporting    violations    of    law    to 

Commonwealth's   attorney    4648 

I^lst  of  holders  of  Internal  revenue 
tax     receipts     to     be     procured 

by     4660 

— report    to   Commonwealth's   at- 
torney       4660 

— publication   of    4660 

Report   to  of  vehicles  arrested.  .4667 
Stamps    for    affidavits    and    pre- 
scriptions   to    be   prepared   and 

sold    by    4668 

C«mnoB  Carriers 
Transportation    and    delivery    to 

hospitals   and   laboratories 4601 

— to    hotels    4602 

Agents  and  employees  not  to  take 
orders   or   receive   money   for.. 4611 

Book    to    be    kept    by 4632,    4634 

Delivery,    to    person    other    than 

(consignee    4634,   4636 

— without  affidavit  of  consignee. 4634 

— hours    for    4636 

To  file  affidavits    4664 

C«a*B>«Bwealth'a   Attaraey 
To  charge  and  prosecute  tor  sec- 
ond   offense     4687,    4696 

Injunction   against    nuisance,    fee 

to    4*30 

Not  to  dismiss  prosecutions  over 
objection    of    commissioner    or 

associate    counsel     4644 

Examination      of      prescriptions, 

affidavits,   record   books   by 4647 

Duty    to    prosecute   violations    ot 

law  by    4647,   4648,  4666 

Fees     466i 

To  prosecute  holders  of  Internal 

revenue    tax   receipts    4660 

Deflaltlaas 

Intoxication 4649 

Intemperate   habits   4649 

Home     4662 

Soft    drinks     4664 

Ardent    spirits    4581 

Person     4682 

Second    offense     4682 

Oracslata 

Sales  by    4688,   4689 

— erain,    fruit,   ethyl    alcohol, 

4688,  4689.  4591,  4692 

— whiskey,-  brandy     4688,    4591 

— wine  for  sacramental  purposes, 

4688,   4591.   4692 
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— medicinal      preparations      con- 
taining   alcohol     4688 

— ^toilet     or    antiseptic     prepara- 
tions     4588 

— Jamaica    ginger    4589 

— presumption,    rebuttal    4695 

— by    employees    4696 

Prescriptions    required    for    sales 

by     4691 

—filing    4691.    4664 

— registering,    book    for 4691 

Affidavits  required  for  sales  by.. 4592 

— filing    4592,    4664 

— registering,   book    for 4692 

Oaths    administered    by     4592 

Penalties   for   violation   of   law,     . 

4693,   4596.  4606 
— revocation    of    license. ..  .4593,    4696 

Indictments    against,    form 4596 

License    to   sell    4599 

— qualltlcatlons  required    4699 

— procedure    for    obtaining 4599 

Wholesale,  license  to  sell 4600 

— statement    to    clerk    of    court.. 4601 

— bond     required     4602 

Shipment    to,    amount    of 4606 

— record    of     4606 

— affidavit     4606 

Identification   to  be   required  by. 4656 
Bvldeace 

Of    second    offense    4587 

Tax    rpceipl.   United  States. 4618,   4620 
Liquor.    &c.,    found    in    search. ..  .4618 
Certificate    ot    collector    ot   reve- 
nue     4620 

Certificate  of  chemist  as   4621 

Record   of   carrier   as    4632 

Possession,    prima    facie,    of   pur- 
pose   to    sell     4666 

Sf If-lricrlmlnatlon    not    to    excuse 

witness    from   testifying    4674 

Hotels 

Purchase   and    use    by    4602 

License    to     4602 

— procedure    tor    obtaining 4602 

Bond     4603 

Statement  by    4603 

Counties   and    cities   excepted 4603 

bliipment    to,    amount     4605 

— affidavit      4606 

— record    of    4606 

— penalties 4605 

Employees  procuring  tor  guests. 4650 

— assisting    in    procuring    4660 

Proprietors    procuring   or   assist- 
ing   guest    to    procure    4661 

— allowing  employees  to  procure. 4651 
— failure    to    discharge    convicted 

employee      4651 

Kewping  or  selling 4652 

Permitting   to   be   kept   or   sold.. 4653 

Revocation    ot    license    ot 4663 

Guest,    having    ardent    spirits 4662 

ladlctmeat 

Form    of    4687 

Second   offense   4687 

Against    druggist,    form    4696 

—    — second    offense     4696 

Recognisance    to   answer    4613 

Person  on  whose  premises  ardent 

spirits    found    4618 

— United       States       tax       receipt 

found     4618 

Not    necessary    to    allege   sale    or 

gift   to   particular  person 4661 

Llcoaaes 
Manufacturer       purchasing       al- 
cohol     4690 

Of  druggist,  how  procured    4699 

— revocation  tor  violation  of  law. 4593 

Manufacturer  of  alcohol    4600 

Wholesale    druggist    to    sell 4600 

To    ho.«pltal8     4601 

To  laboratories   4601 

To  hotels    4602 
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— revocation     466$ 

Of    boardtne   house,    Ac,    revooa- 

tlon    4«S3 

New    lessee    of    place    of    former 

conviction    4$SS 

To   sell  soft   drinks    466S 

— revocation     46t5 

Peaaltlea 

Possession   for  personal   use 4584 

Purchasing    for    personal    use 45S4 

GlvlnK   away    4584 

DrlnklnK    4684 

— In   public   places    4631 

Receiving    4688 

Second    offense    4684 

Acting    as    agent    of    buyer    or 

seller     4684 

^'elling.  keeping  or  storing  for 
sale,  advertising,  soliciting  or 
receiving  orders  for,  manufac- 
turing  or   transporting   4584 

In     general     4684.     4685 

Fines   and    imprisonment    4685 

Violation  of  law  by  druggists. .  .4693 

False    affidavit    4697 

Physician,  violation  of  law  as  to     - 

prescriptions     4698 

— failure     to    make    affidavit     in 

duplicate    4(54 

Druggist  or  hotelkeeper  violating 

law    as    to   shipments    4(05 

Club,  fraternity  house.  &c.,  keep- 
ing, .storing,    selling,    Ac 4(04 

— second  offense    4(0( 

Receiving,    using,    &c.,    in    house 

of    proBtitutlon     4607 

Evasion    of    law    4608 

— encumbering    estate    to    evade 

law    4670 

Advertising    ardent    spirits 4609 

— second   offense    4609 

Common  carrier,  agent  or  em- 
ployee  of.    receiving    orders   or 

collecting    money    for     4611 

— failure   to    keep   record.  .4632.    463^ 

— employee  or  agent   4682,  4684 

Violating        Inlunction        against 

nuisance     4630 

Consignee,  false  affidavit  by, 

4634,   4538 
— falsely   representing   one's   self 

to    be     4634 

Affidavit,  false    4638 

— second    offense    4(38 

Person  of  Intemperate  habits,  re- 
fusal  to    disclose   from    whom 

ardent  spirits  received  4640 

Minors,    possession    by    4641 

Hotel  employees,  procuring  or 
assisting   guest   In   procuring.  .4661 

guests  or  others    4661 

Hotelkeeper,  keeping  or  selling.  .4661 
Hotel  j)roprletor,  procuring  for  or 

asiiisting  guest  in  procuring. .  .4661 
— permitting     employee    to     pro- 
cure       4661 

— failing   to   discharge    convicted 

employee    4651 

Failure     to     make     affidavits     in 

duplicate    4654 

Transporting   in   vehicle   4(57 

Soft   drinks,  violating   provisions 

as  to    46(6 

Sentence     to     work     on     public 

roads     4(69 

Intoxicated  person  running  auto- 
mobile,   engine,    &c 4722 

PrecarlptlOBs 

What  to  show   4691 

Piling    registering    4591 

Requisites    of     4698 

To  be   in   duplicate   4664 

Piling    4664 

Examination    of    4664 

Stamps  to  be  affixed  to .- .  .46(8 

SeeoBd   olleaiie 
Penalty  for    4684,    4586 
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Form  of  Indictment 4587,  HH 

By  club,  fraterjilty  bouse,  lodge, 

Ac.      i(M 

In  house  of  prostitution   4(97 

Advertising    ardent    spirits 46*9 

Procuring  by  false  affidavit 4639 

By   hotels    ^tSi 

TraBav*rtatl«B 

Prohibited     4S81 

— qualiflcation    4581 

To    hospitals    and    laboratories.. 4((1 

To   hotels    4t9t 

Amount    which     may    be    trans- 
ported     4411 

Persons,  to   whom   transportation 

permitted   • .4411 

By  travelers   4414 

INTOXICATION 
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Removal   of   ofncer   for. . . 
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INVASION 

S'uspenston     of    writ    of    habeas 

corpus    Va.   Const,  i  U 

Employment  of  militia  to  repel, 

Va.  ConsU  I  7J 
Removal   of  records  In  case  of.im 

INTBNTORT 

Property  In  Oovernor's  house ill 

By  superintendent  of  roads :U4 

Recorded  in  will  book   U9I 

By   commissioners    of   wrecks 1(91 

Of      property      at      penitentiary, 

taken  by  directors  5ISJ 

Of  property  of  State  prison  farm. 

6««.  5947 
Sale  of  merchandise  In  bulk — S18i 
Of  personal  representative,  gnsr- 

dlan,    curator    or    committee... M9I 

— appraisement    as    5491 

— recordation.    Index    5495 

Of    trustees    5494 

— ^recordation,  index   H9! 

INVBSTIGATION8 

By  council   of  city  or  town  — 1951 

By   Are   marshal    IIH 

By   commissioner  of  flsherles — 1141 

— shellflsh    commissioner    1141 

By  commissioner  of  Insurance  of 

excessive  rates  for  Insurance.  .4199 
Insurance    company    doing   bu«l- 

ness  Illegally   4t»-»» 

Of     penitentiary,     by     board    of 

directors    5*19 

INVB8TMBNT 

Funds  of  savings  bank 4141 

Time  allowed   guardian  to  invett 

funds  of  ward   5«» 

Proceeds  of  sale  or  lease  of  land 

of     Infant,     insane     person    or 

trust   estate    SMI 

Estate  of  person  presumed  to  be     , 

dead     Mg 

By    fiduciaries     HJ* 

— securities  approved  for M" 

Court  funds,  by  general  receiver. 

(289,  ntt,  IIM 

INVOLVNTART  MANSLADOHTn 

Punishment     ♦**' 

Conviction   of  on    indictment  t«t 

felonious  homicide *"• 

IRISH  POTATOK8  „„ 

Distress    for    rent    iw 

Taxation,  separate  assessment  of  .n» 
IRON  ABTO  QTTININB  „„ 

(Me  of  tincture  of  l*" 

I8I,B  OF   WIGHT   COITNTT 

Taking    terrapins    or    aisturwnf 
eggs,  season  for  Sj 

— forfeiture  of  boat,  nets,  etc.-WJ 

Commonwealth's    attorney,    feeflSw 
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Construction   o(   word    '.  .S162 

Of   null   marrlagre   deemed   legiti- 
mate     6270 

Negotiable  Instrument,  deflnltion.«752 
Proceeding   without  joinder    In.. 8112 
MlsjolnlnK.    not    ground    for    re- 
versal      6331 

ISSUE  OUT  OP  CHANCERY 

Trial   of    6248 

In  suit  to  remove  cloud  on  title.. 6248 
JACKS 

See  also  '<l,lve   Stack" 

Restraint    of,    when    forfeited 4744 

Owner   of,    lien    on    colt    6446 

JAILS 

See    also     "CoDuUtmeatXt    «Con> 

Tic**"!  '•Inprlnonaeafi  •Veal- 

*e"tl«rjr»»|    «pris«Beni»,    "State 

CoBvlet  RoM  Poree" 

Dead       body       In,      delivery      to 

anatomical    board    1731 

Plans  for,  submitted  to  Board  of 

Charities    and    Corrections 1898 

Erection    or    repair    of,    loan    for 

by    supervisors     2738 

— approval    of    court,    order    for 

election     2738 

^-election     2739 

— bond  issue    2740,   2741 

Mandamus  to  compel    2865-2867 

Provided    for    2864 

How   constructed    28S5 

To  be    kept    In    repair    2866 

Of  county  to  be  for  town,  when.. 2868 

How   kepi    2857 

Care  of  prisoners  In   2857 

Control    of   prisoners    In    2858 

— rules    2858 

Use  of  Intoxicating  liquor   In 2857 

Reports  to  State  Board  of  Chari- 
ties  as    to   condition    of 2862 

Inspection    of     2863 

— reports   of    2863 

— by  local  committee  of  visitors.  1897 

Courts  may  adopt  other 2872,  2867 

— kludge    or    Justice    may     deslg- 
n&tc  28T3 

For  federal  prisoners  .. 2876,  2878 

Matron,         appointment,         term, 

salary    8027 

Cities  and  towns  may  provide 8030 

Burning    or    destroying,    punish- 
ment      4428 

Destroying  by  explosives 4428 

Ouard    tor,   summoning   4954 

— costs   of,    how    paid 4954,    4956 

Physician,   appointment,   compen- 
sation      4956 

— to  attend  sick  prisoner  In  con- 
vict   road    force    2091 

C^mmltaieBt    tO|    CoBS>ea>c>t    1> 

Lunatics    1020 

— allowance  to  jailer 1049 

— confinement      1049 

Children  under  eighteen  not  to  be 

committed  to 1908,  1914 

Person    doing    business    without 

license   2369 

For  flne 2649,   2659.    4949.   4963 

—capias 2660,  2661 

For    violations    of    county    ordi- 
nances and  by-laws 2743 

For  nuisance,  unauthorized  use  of 

streets    3024 

For   falling  to   give   recognizance 
when  convicted  of  violation  of 

gamo    laws    • 3362 

Suspended    pilot    falling    to    give 

bond 3644 

Deserting  seaman    3662 

For    contempt    before  State  Cor- 

R  oration    Commission     3728 
en   term   of  confinement  In   to 

commence    6019 

Fugitive  from  justice 6063,  5066 

—charge    for    support    of 6066 
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Reports  by  to  Board  of  Chari- 
ties and  Corrections 1896,  2871 

Receipt  for  prisoner  delivered  to 

convict  road   force    2076 

• — release   from  liability 2076 

— report,  to  whom  delivered    2076 

Records    kept    by    2860 

— violations  of  rules  by  pris- 
oners      t 2861 

— submitted   to   Governor 2861 

Falling    to    perform    duty,    pen- 

„  alty     2864 

Who    to    be    286k 

To    attend    court    and    obey    Its 

orders    2869 

Reports    to    court    ~.  ..2870 

Of    adopted   jail,    duty    of 2874 

Compensation     2876-2878 

— for    federal    prisoners     2876 

— for  person  confined  under  civil 

process  2877 

— when    payment  made    287S 

— how    recovered     2878 

Discharge  of  prisoner  held  under 

civil    process,    when    2878 

Turning  over  prisoners  to  suc- 
cessor      2880 

Pees     ,  . .  3610 

—payment    from    treasury. .3604 

^-certificate   of  allowance.  .4961.   4962 
— effect     of     failure     to     present 

claim   for   In    time    4966 

Allowance      for      prisoner      com- 
mitted     for      contempt      before 
State  Corporation   Commission. 3728 
Kscape   of   prisoner,   permitting, 

4605,  4508 
Order     superseding     commitment 

delivered    to    4850 

Prisoner  committed  for  failure  to 
pay  fine  and  costs,  duty  as  to.. 4963 

— release  of    4963 

Summoning    guard    for  jail 4954 

Exempt    from    jury    service 5985 

PrIaoBcrs 

Quarantine   of   164^ 

Tubercular,    examination,    report 

of      1646 

— segregation     1647 

State  convict  road  force,  employ- 
ment   on     2073 

— request    to    courts    for   delivery 

to     2076 

— what  prisoners  delivered  to.... 2076 

— reoelot  for,  report    2076 

— fee   to  jailer   2077 

— return    of    to   jail 2077.    2080 

—escape  from,  trial,  punishment. 2079 

— discharged,    allowance    to 2082 

— transportation     to     and      from 

jails,   expense    2087 

fc'entenced  to  chain  gang  or  pub- 
lic   works,    when    2075 

—appeal     2075 

Escape  from  convict  road  force.. 2079 

— aiding,     punishment     4504 

— oflleer  permitting    4606,    4608 

— from  jail  after  conviction    ....4607 

— before    conviction     4608 

— by    netting    fire    to    Jail 4509 

— refusal  to  aid  oflleer  In  pre- 
venting      4611 

Employed  on  roads  or  In  quar- 
rita    credit  for  good  behavior.  .2094 

—credit    on    fine    and    costs 2094 

— rate  at  which  prisoner  required 

to  work   out  flne  and  costs. ..  .2095 
Good    behavior,    credit    for   when 
working    on    road   or    In   quar- 
ries  2094 

Fine,  time  required  to  work  on 
road  or  in  quarry  for  non- 
pa  vment  of   .• 2094 

— held    to    labor   In    chain    gang.. 2095 
— rate    at    which    flne    and    costs 
worked    out     2096 
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JAILS— Con.  r 

Care    ot    2867 

Control    of     2858 

— rules      2868 

Medical     attendance,     medicines, 

clothing  for    4966 

. — allowance   for,   how   paid 4}6( 

JAMAICA   GINGER 

Sale   of    1681,   4689 

Manufacture    of    4689 

JAMBS  CITT  COUNTY 

Poorhouse  and  school  for  poor. .2812 

Jail,    Jailer    2868 

Taking        terrapins,       disturblngr 

egKB,  season  for  8297 

— forfeiture   of  boats,   nets,  etc.  .3297 
Commonwealth's  attorney,   fees.. 3606 

Grand     jurors     4863 

Circuit    court     6887 

JAMES  RIVBR 

Use   of  pound   nets  In    8173 

— ^penalty      ....3173 

Taking;  oysters  with  patent  tongs 

prohibited 3240 

Oysters  caught  in,  culling.  .3243,  32^4 
Use  of  oyster  scrape  or  dredge  In, 

permit     3248 

Seed     oysters,     license    to     carry 

from     3260 

Oysters,    permit   to    carry   out   of 

during   closed    season 3261 

Allowing    noxious    substances    to 

pass    into    injurylng    flsh 3196 

— penalty    3196 

Boundary    lines    on   low   grounds 

as   lawful   fence    3639 

Steam    vessel    falling    to    sound 

whistle  on  approaching  bend.. 4766 
JAMBS  RIVER  AND  KANAWHA  COM- 
PANY 
Payment  of  interest  on   bonds  of 

to    colleges,     etc 990 

Sale  to  Richmond  and  Alleghany 

Railroad  Company   3772 

JANITORS 

At   State  capltol    402 

At    State    LJbrary    402 

Governor's    office,    salary 3432 

JRFFBRSON    DAVIS  DAY 

Public    holiday    6768 

JEOPARDY 

See  "Fomer  Jeovardy" 

JOIS^BR 

Of    issue    on    plea   or   demurrer, 

proceeding  without  8112 

In  demurrer  to  evidence 6117 

JOINT    AND    SEVERAL. 

When      negotiable      instruments 

deemed   to   be    6679 

— payees  and   Indorsers   6631 

JOINT  CONTRACTORS 

Acknowledgment    of   debt   barred 

by    limitations    6813 

Actions   against    (2(6 

EITect   of   judgment   against   less 
than  all    (263 

JOINT   DEBTORS 

Negotiable   instruments,   present- 
ment  to    , 6(40 

— notice  of  dishonor   to    6((2 

Liability  of  personal   representa- 
tive       67(2 

Compromise    with     67(3,    67(4 

Contribution     67(( 

Acknowledgment   of   debt  barred 

by    limitations     5813 

Motion   for  judgment  against (047 

Set-off  of  Individual  claims (144 

Action    against,    effect   of    bar   as 

against    co-debtor    (2(3 

.Tudgment   against    part (2(6 

Joint  execution   against    (481 


See. 
JOINT  JUDGMENT 

Action    of   debt   or   assumpsit  on 

negotiable  Instrument STM 

JOINT  LIABILITY 

Effect    of    compromise    by    fidu- 
ciary  n» 

— by    receiver,    etc,    of  corpora- 
tion      Ui« 

JOINT  STOCK  COMPANIES 

Proceeding  against  by  auditor  for 

violation   of  revenue  law tS44 

Fraudulent   entry    in   account  of, 
punishment     4457 

JOINT  TENANTS 

Appoitionment  of  tax  among Uil 

Survivorship   between   abolished. Sl» 

— exceptions      Sl(t 

Partition      un 

Action  of  ejectment  between SIM 

LiAbliity    for   waste    S(*7 

Homestead   exemption,  partition. 16)4 

JOINT  WRONGDOERS 

Action  against    ^m 

Effect  of  Judgment  against  less 
than  all ' |2<4 

JOINTURE 

Bars    dower    Sll» 

Election    between    Jointure    and 

dower    51J1 

Loss   of,    right    to   dower SIJI 

Effect     on     right     to    homestead 

exemption   (638,  (641 

JOtmNALS 

Legislative    Journals,    see    '•Gtm- 

era!    Anaenbly" 

Of  Constitutional  Convention  fnr- 

nishea   to  colleges    )SI 

Of  town  council   3121 

Board    of    directors    of    peniten- 
tiary     sen 

^  In    proceeding    to    establish   lost 
records    (2t4 

JUDGES 

Of   elections,    see   «Eleetlau''|  of 
particular    courts,    see    the   re- 
spective titles 
Not   eligible   as   member   of  Gen- 
eral   Assembly Va.   Const.,  f  44 

Impeachment    Va.    Const,  i  64 

Removal   Va.  Const,  i  IM 

Constitutional   provisions. 

Va.    Const,   tl  87-lM 

Slate  reports  furnished  to  147 

May  use  State  Law  Library JH 

Acts   of  Assembly  furnished  to..  388 

Privilege    from    arrest    JIIJ 

Of  corporation   court,   when  city 

of   first    class    formed    3>1« 

Of  Supreme  Court  of  Appeals,  re- 
tirement   .rrr. J4«4 

Forgery    of   certificate    or   attes- 
tation   of    4414 

Intimidating    or    impeding,    pun- 
ishment      4615 

Jury  list  drawn  In  presence  of.  .4HS 
Disqualified      in      criminal     case, 
designation   of  another  to  try 

case      4911 

As    member    of   special    court  of 

aptieals     SliJ 

Holding    other   courts    SIM 

Lawyer    holdlnjg    court    for SIW 

Death  of,  not  to  end  term SMI 

Of  court  of  law  and  chancery  of,.., 

the   city  of  Norfolk    fW 

Ot  court  of  law  and  chancery  «  .,, 

Roanoke     »''• 

Exempt    from   Jury    service ..SJw 

Interested    in    case,    where    suit 

brought      MM 

Judicial  notice  taken  of  signature 

of    »i" 

AppAlatmeHt.  onalMcattoBt  torB.^ 
Election.  etc.Va.  Const.,  ti  »':1J! 
— corporation    courts    *'*' 
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Sec. 
JUDGES — Cob. 

Commissions    issued    to, 

Va.  Const.,  :  102 

Removal    Va.   Const.,    {    1»4 

Oatit   of,    wlio    may    administer..   273 

— where  recorded   277 

Vacancy,   term    of   successor 6889 

— Va.   Const.,    i    102 

For  new  circuit   B880 

For  special  term 689| 

"Where  to  reside   6897,  6977 

— removal    vacates    office,    when. 5977 
Appointment   to   sit  for  disquali- 
fied   Judge    4917 

— to    compose    special    court    for 

trial    of    contested    election      . .   286 
— to  hold  hearlnK  for  annexation 

of  territory  by   city    2958 

— pro    tempore    5900 

Not  to  practice   6976 

— Va.  Const.,  (   105 

Not  to  hold  other  office    597B 

— Va.  Const.,  1   105 

— exception      5976 

^Va.  Const,  J  105  \ 

Qualification,    time    for    6978 

— failure  vacates  offloe 5978 

CompeasatloB 

Salary    Va.  Const.,   |    102 

— how  paid   Va.  Const.,  }  103 

— not     increased     or     diminished 

during  term Va.  Const,  {  102 

Pro   tempore  Judge   5901 

Of    Judge    holding    court     other 

than    Ms  own    5898 

—mileage     5898 

Poirera.    datlea    aaii    liabilities 

Correction    of    list    of    paid    poll 

taxes    Va.   Const.,   t    S8 

Adjournment   of    court    5959 

— powers    during    adjournment.  .5969 
Allowance      to      constables,     ser- 
geants and  policemen  In  cities. 3511 
— to    attorney    appointed    to    de- 
fend   poor    person     3618 

— to     certify   to     auditor    list     of 

allowances    made    by    court. ..  .2187 
Appeal  to  from  denial  of  registra- 
tion       101 

— Va.  Conet^  I  19 
— by  city  officer,  ramoved  or  sus- 
pended,  trial   of    3019 

— from    sentence   of    Justice    for 

contempt      4623 

Application  to  enter  name  on  list 

of  paid   poll   taxes   110 

Automobile,    seizure   and   sale   of 

for  violation  of  law 2146,  2147 

Bail;    allowance    of 4829-4837 

— to      certify      recognisance      to 

clerit      <**7 

attachment   for   failure 4847 

— persoa  charged  with  transport- 
ing   ardent    spirits    4667 

Bill    of    exception,    signing 6252 

— certificate    In    lieu    of    6263 

Bond   of   public   officer,  requiring 

new   or  additional    _280 

—of  custodian  of  insane  person.. 1020 
— of  examiner  of  record,  approval 

of    2«» 

^-of    assessor    of    land    for    tax- 
ation  given   before    2241 

— of  notary,  given  before 2860 

— of  trustee •  •  •  .«301 

Capias    against    defendant    about 

to  quit   State    »419 

— taking  bond  of  defendant 6423 

— quashing,    discharge    ....6428,    6424 
Children    committed    to   Board    of 
Charities   or    institution    by, 

1906,   1908 

— appointment     of    physician     to 

examine    J910 

—placing    In    hospital 1910 

—delivery  to  probation  officer...  1913 


Sec. 
JUDGES — Cob. 

—convicted  of  misdemeanor,  cor- 
poral punishment  of   1928 

— orders  as  to  custody  of  when 
parents     separated     5327-5330 

— delinquent  or  destitute,  report 
from   institutions   receiving. ..  .1918 

—  — Investigations   of   violations 

of  law   relating  to   1930 

incidental  powers  of  courts. 

Judges  and   officers    1921 

City  of  second  class,  entry  In  law 
order  book  that  population  of 
ten  thousand  or  more  has  been 

attained    2911 

— certificate   to   Secretary   of   the 

Commonwealth     2911 

— appeal     2912 

Certificate  of  correctness  of  ac- 
count of  assessor   2260 

—of  account  of  fees  of  Justice.  .3507 
— list  of  county  and  city  officers, 
for   Secretary   of   the  Common- 
wealth      3407 

— of  facts  proved  6881 

Commissioners    In    chancery, 

6178,  6180,  6182 
— requiring  to  settle  accounts  of 

fiduciary     5416 

Compromise  of  action  for  wrong- 
ful   death,    approval    of 6789 

Condemnation     proceedings     4361 

Conservator  of  peace    4789 

— duties   as,   arrests    by 4789 

— proceeding  to  require  recog- 
nizance of  person  about  to  com- 
mit   crime    4790-4792 

—  — of   person    going  armed. ..  .4795 

—  —of  person  about  to  commit 
breach   of  peace    4796 

Contempt,    summary    punishment 

of 4621 

— Ulmitatlon    of  penalty 4S2t 

— Jury    trial    4524 

Certificate        of        Incorporation, 

amendment   3779,  3780 

— when  to  order  election  of 
directors     of     3803 

—  — on  complaint  of  stock- 
holder       380* 

— endorsement  on  certificate  of 
Incorporation      3851 

^-certificate  of  Incorporation  of 
non-stock   corporation    3874 

Decadent's  estate,  order  for  dis- 
tribution   of    5439 

— ^administration  on  estate  of 
person   presumed  to  be  dead. 

5362-5368 

Deposition  of  prosecutrix  In  rape 
case,  order  for  taking   4416 

Election  on  bond  issue  by  city  or 
town,  order  for   3082-3088 

Kxeciition,  proceeding  to  quash.. 6499 

— order  staving,  bond 6499 

Execution  debtor  committed  for 
failure  to  answer  Interroga- 
tories,  discharge    of   , 6606 

Exemption  of  wages  from  gar- 
nishment,   proceeding    for    ....6656 

Extradition  of  fugitive  from  Jus- 
tice,  proceeding  for 6063.   5065 

Grand  fury,  selection  of  citizens 
to  serve  on    JfJ* 

Grand  Jury,  charge  to   4868 

— as  to  violations  of  revenue 
laws     2355.    2367 

— to  examine  boeks  of  assess- 
m^Tit     *** 2397 

— as  to  unlawful  fishing   3214 

— relative  to  fish  law  In  Potomac 
river 3305 

—on   game   laws    ..3345 

Guardians,  liability  for  failure  to 
require    bond    of    iiiicol? 

Habeas    corpus     cS?  J 

— powers    in    •  •  • .6866 

— may  compel  member  of  General 
Assembly   to   obey   writ   of 301 
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Boc. 
JUDGES — Cob. 

— to  test  legality  of  detention  of 

alleged  lunatic,  inebriate,  etc.. 1020 
Infant    married    woman's    estate, 

commitment    to   receiver 5136 

—sale     of     5137 

Injunctions,   jurisdiction    6319 

— dissolvine     or     enlargrlngr. . 6318 

— In     vacation     6326 

— against  house  of  prostitution.  .1522 
violation,  contempt  proceed- 
ing     1524 

approval  of  bond  of  owner.  .1527 

— against  railroad  violating  law 
as    to    transportation     of    live 

stock    4006 

— against  violations  of  law  re- 
lating to  advertisemant  of  in- 
toxicating  liquors    4$09 

— afrainst  nuisance  under  prohibi- 
tion   law    4630 

— in    attachment    proceedings 6389 

Insane  persons,  lunacy  commis- 
sion  1017,    1020 

—.custodian  of,  bond    1020 

— fixing  allowance  for  confine- 
ment of  m    Jail    1049 

Interpleader    6162 

— sale  of  property  pending. 6153,  6157 
Intoxicating    liquor    law,    recog- 
nizance   of   accused    to   answer 

Indictment     4613 

— recognisance    of    witnesses 4618 

— bona  of  accused  not  to  violate 

law     «13 

— commitment  of  accused  to  Jail. 4613 
Jail    prisoners,    putting    on    con- 
vict road  force,  chain  gang,  or 

public  works    2075 

— appeal   of  prisoner   2075 

Jury  drawn   In  presence   of 5992 

— order   for    greater    number    of 

Jurors     • 5993 

— signing     certificate     of     allow-' 

ances    to     6010 

— venire   facias  for, 

4896.    4897,    5999,    6006 
liost    records,    proceeding    to    es- 
tablish      6208.    6204 

Mandamus,  issuing  writ  of .  .6831-6840 
Certifying     orders,      &c..      In      to 

clerk    of    court    5839 

Notice  to  superintendent  of  peni- 
tentiary of  person  sentenced  to 
work  on  public  roads  or  quar- 

rles    - 2»>»*.   2095 

Oath  administered  by  to  judge..  273 
— to  person   elected   or  appointed 

to  office,  when   "73 

Oath   before   board   of   veterinary 

examiners      •  • ..... .1276 

— Justice,    Juvenile    and    domestic 

relations   court    :vi;'"** 

Order     for     sale     of     perishable 

•roods   leased   on    :••???? 

—prohibiting  waste  by  tenant.. 5511 
— changing      place      of      "0'"'"*f-„.. 

court    ■ • B965 

Order   of    publication    of    Process 

to    commence   suit    ..6089 

— dispensing   with   publication   ™ 

newspaper     •. ,V 

Petition  In  pending  chancery  suit, 

allowing    filing    •••";••. ;;"*' 

Primniy   election,   jurisdiction   to 

enforce  law  relative  to 224 

Process     for     arrest     of     person 

— whe'ir^to ■  issue.' ' how ' directed ." ! 4824 

Pro  tempore  Judge  •  v»';.>'KiiiK«40 
Prohibition,  Issuing  writ  of. 6831-6840 
—certifying  orders,  &c.,  to  clerk 

of    court    v  •  •  'j  "  ;,#  *' 

Quallflcallon      before,      board     of       . 

medical    examiners    IJJO 

— examiner   of  records   JiJ* 

— officers    **»» 


Sec 
JCDOBS — Ctem. 

Uuarantlne  of  prisoner  In  jail 1S41 

Quo   warranto   proceedings, 

584t-S847 

Record,    signlnr    SMJ 

Recognls'ince.  disc  barge  of  surety 
on    4»«2,  «IJ 

— rertiOeate    of .'.4»U 

— new    balk    4JIJ 

— from  person  suspected  of  being 
about  to  engage  In  duel  4124 

Register  of  persons  convicted  o( 
felon.v,  to  see  that  clerk  keeps. 4717 

Release  of  prisoner  confined  (or 
failure  to  pay  fine  and  costs.  .4IS1 

Removal  of  cause  by 4175 

— when  Improper  for  Judge  to  try 
case    4174 

Reportti  to  by  auditor,  of  delin- 
quent treasurers,  clerks,  or 
other  officers    itn 

— whether  city  and  county  clerks 
have  settled  with  State iUl 

Sale  of  property  on  distress  war- 
rant  when  expensive  to  keep.  .4511 

School  property,  proceeding  to 
sell   or    exchange    **l 

Search  warrant,  (or  violations  of 
prohibition    law    «11 

Sentence  of  person  convicted  of 
misdemeanor  to  convict  road 
fore*    . .' '•*• 

Special  term  for  circuit  court 
designation  of   Jjjj 

— ftdjournment    of    5JH 

Suppression  of  riots  and  unlawfnl 
aKsemblles    by     •"' 

— commitment  of  rioter  on  failure 
to  give  ball    «« 

— penalty     for     failure     to    »"?",,„ 
press    ;■■••;  .til 

— aid  to  judge  In  suppression  of. 45" 

— killing    or    woundlner    In   '"P"  .,, 
pression    of     ;"Ji 

Taxfltioii-.  time  for  delivery  of 
copies  of  assessment,  extension 
of    *"• 

— rule  against  clerk  for  failure 
to  forward  list  of  conveyances 
to   auditor   and   commissioner.  .IIi; 

— delinquent  tax  list  certified  to..!41< 

— list  of  delinquent  lands,  cor- 
rection   of    errors    in    :••■!;]? 

Transcript    of   record,    contents.-Wti 

Treasurer,  requiring  new  bond 
of    L-  ••„ 

Vacation    powers    over    c''*'"^*'*„« 
causes   HE 

— in   law  cases    ...ww 

— enforcing      obedience     to     «-,j« 

^^TCC8        ,.....• W* 

Venire    facias    for    Jury    to    try 

criminal   case,  when  Issued... -JgJ 

— new    venire     JJJj 

— for  additional  Jurors  »'" 

— for  trial  of  case  In  which  «">"■  ,,. 

ty.  city  or  town  is  party... •♦•" 
Witnesses,  list   of  entries  of  '*«*„„ 

of  to  be  signed  by  •■;.•••■•••;;" 
— summoning     in    Jurisdiction    in 

which  accused  was  arrested.."*' 
— Issuing  subpoena  duces  tecum. w" 
— compelling  attendance  ■-•;•■■*"' 
— committing  for  refusal  to  ««»-,, 

tify     '" 

APPOINTMENTS    AND    REMOVAIS 

Electoral  board  '* 

— Va.  Const.,  {  31  „ 

— vacancies    In     ,« 

County  surveyor  }il 

Superintendent  of  the  poor "• 

Vacancies    in    offices   fll'e^.py',,,  m 
136,  IW*,:?! 

Probation    officers    WlL  JJI} 

Assessors   of   land   for  taxation. •»"* 

Local    board    of   review ;:■ 

Commlsaloner     of     revenue,    f*-,,,, 

movfcl    "" 
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See 
JUDGES — Con. 

—appointment  of  succeasor 2315 

Delinquent  tax  collector   2421 

Surveyor  of  land  sold  for  delin- 
quent   taxes    2480,    2481 

Deputies   to   officers,   removal 2701 

Pension    commissioners     2657 

Coroners     2816 

When  to  fill  vacancy  in  city  coun- 
cil      , 2983 

— In    town    council    ...!!!!!!!!.'!  a003 
Committee  to  Inquire  into  neces- 
sity for  general  index  in  clerk's 

office    3396,    3396 

Ballast    masters    3648 

Guardians    5316,    6317 

Curator  for  minor    5319 

Commissioner    of    accounts 5401 

— assistants     6402 

Jury  commissioners 6986 

Guardian    ad    litem     6098 

Commissioners  In  chancery,  ap- 
pointment     6178 

Bail  commissioner   6188 

Receivers,  in  attachment  pro- 
ceedings    6389 

Trustee   6298-6302 

Requiring   bond   of    6301 

JUDGMENTS 

See      also      «Deereea'i      «Bzeca- 

tlou"!   '<JndKn>ei>t    bj    CoBfea- 

■lom";  xjndcnieiit   br  Defaalfi 

**Motlon  for  JnidKineiit'*!  **Olllce 

■ImlKmeDto'' 

Sales   under,   see  "Jadielal   Sales" 

Order  for  reimbursing  county  for 

expense   of  destroying  diseased 

cedar  trees  to  have  effect  of..   892 

Drainage  district,  order  for  costs 

and   expenses   in  proceeding   to 

establish  to  have  effect  of   1766 

—establishment  of  effect  of  as- 
sessment roll  as  1771 

Recovery  of  land,  list  of  fur- 
nished by  clerk  to  commis- 
sioner     2275 

Distributing  funds  held  In  court, 

directing  payment  of  taxes 2309 

Bond  of  pitrchaser  of  land  at  sale 
for  debt  due  State  to  have  effect 

of   2526,  2626 

Against  treasurer,  adjustment  by 

supervisors    2737 

On    verdict,    for    failure    to    pay 

costs   on   appeal    3622 

For  costs   3625 

— suit  in  name  of  one  for  an- 
other     8626 

— none   against   Commonwealth.  .3637 

— against  fiduciaries    5407 

— when   money   paid   Into  court.. 6143 
Decision  of  controversies  between 
pilots  and  masters  by  commis- 
sioners to  have  effect  of 3637 

Obligation  of  hirer  of  prisoners.  .4951 
Joint,    effect    of    death    of    joint 

debtor   or   creditor    5160 

Several,  when,  in  action  of  eject- 

ment 6468 

For  dower  In  action  of  ejectment, 

commissioners    to    assign 6480 

Of    court    ceasing    to    exist,    how 

executed   6974 

Office    Judgment,    when    entered.  .6131 

— ^Inquiry  of  damages 6131-6133 

— when  to  become  final   6184 

— when   set  aside    8135 

When  money   paid  into  court 6143 

When  set-ofr  claimed.  .6144,  6148,  6160 
Award    under   rule    of   court    en- 
teral  as    6161,   6163 

Motion   for,   in    lieu   of  action   at 

law    6046 

—on  bonds  taken    by   officer    ....604S 
— on  bond  of  slieriff,   sergeant  or 

constable    604B 

— notice  of   6044,  6046 

— Jolnr  and  several  parties  6047 


JUDGMENTS— Cob.  ^'• 

**1-.»V,'!?*'/  ?/  .  Commonwealth, 
venue  of  suit  to  enjoin  or  sus- 

*^S?  ""*  "^nter^"  'on '  retirn"if"" 
_    ninii     AAefl 

In    case   of  variance    '.'..'. 6260 

Entered  after  verdict  set  aside.. 6261 
On  declaration   containing  faulty 

,  counts   ■  «SK« 

Interest  awarded  In  .  ..'.'.'.'.'.'.'.'lila 
Against  less  than  all  Hof^^nH.  .  ■""' 
action  on  cont?act"  . .!  .  ."mm**?!,.: 
'"l."rSSyh7  .  '"■  whire  •"•'it'"- 
—by  whom  a wiard'ed ' ! ! ! ! «??? 

nXl*.7'"'^?f  ''''fin  '"s»olved":'"'|?27 
Construction   of   word till 

ib'sfr'S??.'  f"""""'  -"o-ir^::::?!!!! 

vS?I?^"hi.*^'*    satUfictloA:  ■.6466:6467 

— Judsment  on   by"  VusYlii'.'.eMi^ello 
IB    partlcBlar    aetloBa    or    proeeedlB*. 

in  case  of  impeachment 

On    application     by    rlil-r^^""iv'  " 
??J!?m'  .''O'ToratlSn     for     rellSf 
from   assessment   for   taxation 

'".sKi?a^;"";'^:^-t 'sai-v  Zl 

—on  wrTt  of  error  ......•.•.""*•  J5? 

"sc^heit      .  .^.°'"    '■*^'"«88    a»?ainit 
In    contested"  e'lectidn,'  "final". '.'.'"   ill 

—removal    of    courthouse ""2754 

^'•°<Lt«,'"nK     to     condemn     idull" 
if.T'.^'^J     mlsbranded     or     sub- 
stituted   food     11«K 

Forfeited  recognizance  of"hus"band 

ol  ?hiM"*   '°'"   '•"PPort  of  wife 

or   cntid    imn 

Proceeding  on  petition  against 
person  Sling  fi^lse  list  of  prop- 
erty for  taxation    ...:.232? 

Proceeding  to  revoke  license. .-.  .2378 
Action  of  debt  to  recover  penalty 
for  violation  of  license  or  reve- 
nue  laws    J595 

Garnishment     for     collection     of 

_  '""es   2445,  2440 

For  debt  due  State   2618,  2514 

— correction   of   mistake    2515 

On  motion  to  recover  amount  paid 

State   by  mistake    "       2516 

Against  personal  representative  of 
purchaser  of  land  sold  on  exe- 

-        cutlon    for    debt    due    Stat.> 2626 

Against  officer  for  falling  to  de- 
liver   goods    to    sheriff    having 

i>-!!T'j?'   yendltlonl   exponas 2628 

Proceeding  to  recover  fine 2546 

On    claim  against  State 2580 

—special   appropriation    for 26S2 

For   taxes,    satisfied   on   tender  of 

coupons  from   State  bonds 2696 

Proceeding  against  treasurer  for 
refund  of  money  collected  under 

illegal   levy ^It' 

.  Against  officer  falling  to  make  re^ 
turn  of  money  collected  on  pro- 
cess      2835 

In      favor      of      officer      against 

deputy   2836,  2837 

For  fees  of  Jailer  confining  per- 
son   on    civil    process 2878 

— recovered    by    creditor    paying 

fees     2879 

On  appeal  from  decision  of  mayor 
of  town    sou 
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JVDGHBiNTS— €•■. 

Aasesement  of  damage  to 
abuttlns    owner    when     street 

grraded    S039 

In    prosecution    for    violation    of 

flshlnB   laws    821( 

Against  corporation  engaged  In 
fisli  business  for  falling  to  file 
list    of    directors,    ofBcers    and 

stockholders    325-1 

Proceeding  for  enforcement  of 
forfeiture  for  violation   of  flsh, 

game  and  oyster  laws 3372,  3377 

— flnal    387« 

In  proceeding  by  officer  claiming 
•alary    withheld    for    debt    due 

State    8478 

Against  sheriff,  denuty  or  con- 
stable for  failing  to  account  for 

fee  bills    3499 

On     bond     of     non-resident     for 

costs    8519 

For  defendant  on  recovery  of  less 
than  twenty  dollars  on  con- 
tract     3834 

For   value   ot   stock,    stockholder 

dissenting  from  consolidation.  .3838 
Action  against  railroad  for  stock 

killed  or  injured 3995 

Against  turnpike  company,  apply- 
ing for  order  of  completion  of 

road  or  section  thereof 4077 

Proceeding  to  collect  assessment 
of   insurance   company   for  ex- 
penses of  bureau  of  insurance. 4193 
In   condemnation  proceedings,  on 

subsequent   report    4372 

— for  sand,  gravel,  water,  etc.. 4 382 
— when  proceedings  dismissed.  .4387 
In     action     or     scire     facias     on 

recognizance     4989 

In   probate   proceedings.  ..  .8257,  52S8 

— as  bar  to  bill   In   equity E258 

For  or  against  decedent,  action 
on,  by  or  against  personal  rep- 
resentative      5884 

Against   fiduciaries    6407 

Unlawful  entry  or  detainer 5447 

In    action    of    ejectment,     when 

Judgments    several    -..5468 

—office   Judgment   B4«2 

— for   part   of  premises 5489 

— right   of   plaintiff  expiring   be- 

fore  trial B479 

—for  plaintiff 5480 

— for  dower   gjgo 

— conclusive    v  •  i;  •  •""' 

saving  to  persons  under  dis- 
ability      5487 

— on  verdict  for  balance  between 
damages  and  claim  for  improve- 
ments      .•  V."  •.•  •  -5496 

— for  value  of  estate  without  im- 
provements      5502 

— for  re-entry  on  land  for  non- 
payment  of  rent   on  breach   of 

covenant  or  condition  6580 

Proceeding  to  establish  boun- 
daries of  land    6490 

Proceeding  to  sell  goods  dis- 
trained or  attached  for  rent  not 

parable  In  money 6529 

In    suits    for    foreign    money. ..  .6660 

Usurious    contract    5564,    6565 

In    action    of    debt    or   assumpsit 

on  negotiable  Instrument 6760 

On  motion  by  surety  against  prin- 
cipal  to  recover   money   paid..577T 
In  action  to  recover  damages  for 

wrongful    death     ,..6788 

Action  of  detinue 6801 

Mandamus  or  prohibition  pro- 
ceedings  6836 

— vacatloB,  how  certified  and  en- 
tered      5839 

Quo    warranto    proceedings, 

6841,    6847 


ISec 
JUDGMICNTS — Con. 

In    habeas    corpus    proceeding, 

6853,  585C  Stj; 
— suspension  of  by  writ  of  error.ttS) 
On  appeal  from  Justice,  civil  war- 
rants    (an  , 

In  trover,  effect  of  tM! 

Interpleader   proceedings    (ISl 

—claim  of  third   person  to  prop- 
erty   levied    on    ili! 

Ill  action  on  lost   instrument.... (24! 

On    inquiry    of   damages    <24S 

Bond  with  condition  for  payment 

of    money    tMl 

— against      surety       of      limited 

liability    M«l 

— annuity  bond    (i(t 

— payable  in  installments KtZ 

— subject   to   condition    (i(2 

On   rule  against   special  commis- 
sioner,   receiver    or    purchaser. 

Judicial    sales    627S.  (271 

For  specific  personal  property  af- 
firmed on  appeal,  damages  for 

detention   of  y. . .  .(J"7 

In    attachment    proceedings M>^ 

— order  of  sale   M(j 

— ^when    attachment    quashed MM 

— when    to    proceed   to   Judgment 

when  attachment  fails <4M 

Garnishment   proceedings.  .(510,  (513 
On     Instrument    waiving    home- 
stead     «5il 

On  demand  against  which  home- 
stead  cannot   be   claimed *»" 

By   CoBfeaalon   or    DeftiBit 

By   confession,   provision   for  not 

to   affect   negotiability   5S«' 

— against  surety,  effect  of  fai'ure 
of  surety  to   notify  principal.. ST't 

^-entry  of  In  vacation  (IJt 

— ^lien   of    (IM,  «4:# 

— release  of  errors (t>l 

— how  docketed    M(} 

By  default,  against  surety,  effect 
of   failure   uf   surety   to  notif? 

principal     577S 

— ^In   guo  warranto  proceed.n?.^.  M4t 
— rehearing    as     to    parti-n    not 

served     «'J 

— entry   of  in  clerk's  office (Ill 

— order  for  Inquiry  of  damages.. (131 

—  — when   not   necessary (IK 

action  of  assumpsit  ...  .  .  (153 

— when  to  become  flnal <l'i 

— when    set    aside    (115 

— for   failure   to   answer  inters- 

fatories    (!J( 
or    failure    to    produce    books, 

■   writings,    etc (II" 

— trial    of   Inquiry   of  damage's, 

1»47.  (24» 

—errors   in,   correction   of   ...  .  »5J1 

In  appellate  court  $Wj 

— In   attacnment,   rehearing Mil 

— In  action  of  ejectment  SW- 

Entry*  DoeketlBK  aad  Bee*r4lag 
Certlfiuate    of    damages    assessed 

against  dealer  In  fertlllaer — 112* 
Entry     when     fine     remitted    by 

Governor    "" 

Assessment    for    local     improve- 
ment     JJJ} 

Index  of  «»> 

Abstracts    of,    recorded    In  Juog- 

ment  docket   ...w» 

Of     State     Corporation    Commlf- 

sion fJ'J 

Assignment  of  dower 1 H'; 

PartUion    ;•»}• 

Recovery  of  land,  recor4ation  of.K» 
Proceeding    to    establish    bound- 
aries of  land    JHI 

Lost  record  of,  re-entry  i-.-'"' 

Judgment   by   confession  or  *•-,,„ 
fault    "•• 
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J  IT  DOBIBNT8 — Coa. 

Dockets   6461,  646S 

— judgments  entered  on.... 6461,  6462 

— contents    3S9S,    6463 

— Index    3391,    6164 

— entry  of  payments 6465-6467 

Judgment  In    favor    of    State 6468 

Judgments      of      United      States 

courts     6461.    6462 

On   forthcoming  bonds   6530 

Corre«tloB  and  RcTieir 
Arrest  or  reversal  of  for  defect  In 

Indictment    4879 

Against   administrator   of   person 

f)re8umed  to  be  dead,  re-open- 
ng    686T 

Reversal  of.  effect  on  limitation.  .6827 

Arrest  or  reversal  for  failure  of 
record  to  show  venire   facias.. 6002 

Informality  of  entry,  no  .uround 
for   reversal    6331 

Errors,  for  which  Judgment  not 
to  be   reversed   or  arrested. ..  .6331 

— correction  in  same  court.. 6329,  6333 

—    — appellate    court     .'....63J4 

motion  for  correction,  neces- 
sity for  review   6834 

On  verdict  reduced  under  pro- 
teat,    appeal    6336 

Appeals  from  to  b'upreme  Court 
of  Appeals 6336,  6337 

— bond    to   suspend    6338 

OperatloB  and  Blleet  ^ 

Abatement  of  public  nuisance, 
effect    1520 

Against  foreign  corporation  after 
service  of  process  on  Secre- 
tary of  the  Commonwealth, 

3846,   3846 

Joint  Judgment,  on  death  of 
Joint  debtor  or  creditor 5160 

In  probate  proceedings  as  bar  to 
bill    In  equity    6268 

Against  personal  representative, 
prima  facie  evidence  against 
surety    6389 

— as  evidence  against  heirs  or 
devisees    6398 

When  right  of  entry  of  wife  no*, 
barred    by    6441,    5442 

Unlawful  entry  or  detainer,  oon-,.,, 
dual  veness     6450 

— not  to  bar  trespass  or  eject- 
ment     5455 

In    ejectment,    conclusiveness 5486 

Liability  of  personal  representa- 
tive of  Joint  Judgment  debtor. 5762 

Against  surety,  effect  of  failure 
of  principal  to  defend    5778 

Arrest  of,  effect  on  limitation 5826 

Against  unincorporated  associa- 
tion     .,.  ........6058 

When  new  parties  brought  in 
found  not  liable    6106 

Death  or  change  of  parties  after 
verdict     «}«* 

— pending  appeal    sloT 

Against  defendant  whose  powers 
nave  ceased .6170 

On  teatlmony  of  party  when  ad- 
verse party  Is  Incompetent 6209 

Against  Joint  wrongdoers.. 6264 

Against   receivers,  effect  of 6292 

Entered    In    vacation,    effect    of.. 6308 

Urn   and    Priorities 

When  officer  disquallfled    298 

To  enforce  treatment  prescribed 
by  crop  pest  commlasloners. . . .   877 

On  forfeited  recognizance 1940 

Against   treasurer  and   sureties.  .2433 
Against   treasurArs   and   sureties. 

what  a   lien  db   2433 

On  property  condemned  In  emi- 
nent domain  proceedings   4374 

Ascertainment  and  payment  of 
In    suit    for   partition    5281 


JUIMSMBNTS — Coa. 

Of     State     Corporathin     Commis- 

„  8lon    3732 

For  improvement  on  real  estate. 6497 

— life  tenant  paying   6498 

Time  from  which  lien  runs.  Judg- 
ment by  confession 6139 

Office    Judgm."rft     613t 

Judgment    against    receiver 6292 

On  real    estate    6470 

Time   effective    6470 

Priorities      6470 

Docketing,     necessity    for    as    to 

purchasers    6471 

Enforcement    In    equity    64^2 

— Judgment  not  exceeding  twen- 
ty  dollars 6473 

— when  barred   647  4 

Order  of  liability  between  alienees 
of  different  parts  of  real  estate. 6476 

Subrogation     6474 

— limitation  of  right  to  enforce.  .6474 
Action    for   recovery   of   property 

subject   to    6614 

On    homestead   exemption    6650 

Kb  f  or*.-4f  knr  lit 
Special    laws    prohibited, 

Va.  Const.,  |  63 

For  debts  due   State    2517,    2518 

Final,  proceeding  for  enforcement 
of  forfeiture,  for  purpose  of  ap- 
peal      3376 

In    equity,    of    State    Corporation 

Commiaalon     3732 

Disobedience    to    as  contempt. ..  .4621 
Scire   facias   for  execution  on,   by 

administrator  de  bonis  non 5387 

— Inquiry  of  damages  not  neces- 
sary       6132 

Proceeding  to  establish  bound- 
aries of  land 5490 

Proceeding     to     sell     goods    dis- 
trained or  attached  for  rent  not 
payable  In  money,  execution. .  .6529 
Limitation,  Judgment  of  another 

State 6819 

Judgment    of    court    ceasing    to 

exist     5974 

Executions 6477,  6480-6517 

— limitation     6477,    6478 

Action   on  scire  facias    6477 

— limitation     6477,    6478 

Recognizances  and  bonds  having 
force   of  Judgments 6479 

Of  Jostlcca 

On    civil    claim    6022.    6023 

— abstract  of   6025,  6030 

— how    given     6022 

—endorsement  on  papers   602S 

— record    book   of    6024 

—abstract    6025,    6030 

Aetion  or  scire  facias  on ,6040 

On  forfeited  forthcoming  bond, 

6526-6530 
Of    State    Corporatloa    Coaunlasloa 

Rendering    3727 

For    contempt     3728 

For    costs,    fees,    mileage 3731 

Lien,   docketing,   enforcement. ..  .3732 

M  public   session 3733 

When   to   take   effect    . .' 3733 

Interest   on    3733 

On  bonds  before   3735 

Against    transportation    company 

failing  to  refund  after  appeal.. 3736 
— when    and    how    marked    satis- 
fled    37.16 

Against  officers  to  recover  An"  for 

neglect   of   duty    3747 

Against  Insurance  companies  vio- 
lating law   4234 

In   Crimlaal  Cases 
On  warrant  against  person  Intend- 
ing to  commit  crime  4791 

— on  appeal   4793 

For  costs  on  dismissal  of  prose- 
cution     4860 
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JUDOMBNTS— Cos. 

— against  prosecutor  when  4868 

Misdemeanor,  in  absence  of  ac- 
cused    4883,  488U,  488S) 

— on  trial  on  indictment  or  pre- 
sentment     488S 

On  general  verdict  of  guilty  on 
Indictment    contaioing    several 

counts    4923 

When  jury  agree  as  to  some  and 
disagree    as    to    others    where 

two   or    more    tried    Jointly 4$24 

When   not  to  be  suspended 4925 

On   writ  of  error   4938 

— how    certified    and    entered.'. .  .4939 
JVDGMB^iT  BY  CONPBSSIOM 

See     also     "Judsmrat*";     "Jnte- 

memt  by  Drfanlt" 
Provision  for  not  to  aflect  nego- 
tiability     5667 

Against  Surety,  effect  of  failure  of 

surety  to   notify   principal 5778 

In  vacation   613U 

Release   of   errors    6330 

Docketing     • 6463 

Lien    6470 

JVDGMBNT  BY  DBFAVLT 

See     also    "JndKmeats"!     «Jnd*- 

■ieat   hr  CoafeaalOB" 
Party   refusing  to  answer   Inter- 
rogatories     * 6236 

— refusing  to  produce  writings.  .6237 

Errors  In,  correction  of 6333 

— In    appellate    court     6334 

Trial  of  inquiry  of  damages, 

6247,  6249 
Attachment    proceeding,    rehear- 

Injr    ■ '6411 

JVDGMBNT  DOCKET 

See  also  "Doekctinc^i  «Jadv- 
meBts** 

What    recorded    In 3393 

Index  for  ' ' ' 3394 

Judgment    of    State    Corporation 

Commission    docketed    In 3732 

Satisfaction  of  Judgment  entered 
on  by  State  Corporation  Com- 
mission     3736 

JUDICIAL   CIBCIIITS 

&'ee  also  ^Clreult  Courts'* 

Number    and    constitution, 

Va.  Con-Jt.,   i   84 
General  Assembly  may  rearran^i!, 

Va.  iJonst.,    ?  95 

Examiner  of  records   for 2218 

City    of    second    class    remaining 

part    of    2909 

Division  of  State   Into    5888 

JUDICIAL   DBPARTMBNT 

Separate  from  executive  and  leg- 
islative     Va.    Const,    Si    5,    39 

Constitutional   provisions, 

Va.  Const.,  fj  87-109 
JUDKXIL  NOTICB 

Acts   and   resolutions   of   Oeneral 

Assembly    6190 

Signature       of       Governor       and 

Judges     6194 

Seal    of    notary    to    certificate   ol^ 
protest    of    negotiable    Instru-^ 

ment     6680 

JUDICIAL   OFFiCBRS 

Oath    Va.  Const.,  i  34 

Bribery  of    4496 

— acceptance    of    4497 

— disqualification    on   conviction.  .449' 

— evidence  and   witnesses 4498 

JUDICIAL  PItOCBBDINGS 

See    "CoBrts"    and    the    titles    of 
the  particular  courts. 
Tax  on,  paid  to  clerk  of  the  court. 2401 
JUDICIAL   SALBS 

Of  real  estate,  special  laws  pro- 
hibited    Va.  Const.,  }  63 

Personal   property    of  ward 6322 


8cr. 
JUDICIAL  SALBS — Cob. 

Real   estate  of  tvard    ttst 

I.ands  of  persons  under  disabili- 
ties      5334-6347 

Recitals   In  deed   as  evidence (IM 

Decree    for    tut 

Special    commissioners,    appoint- 
ment      UM 

—bond    f266.  nu 

— report   on   delinquent    taxes  or 

sales  therefor  Oi* 

— sale  or  renting  by tW 

—  — before  giving  bond,  penalty. k2il 

— report  of  sale  (2M 

— payments   to    tJT'l,  (rTJ 

— collection   of   purchast:    rooR<!y.(2i2 

— larceny    by    tl't 

— plroceedlngrs    against     .    .  62:i-(2Ti 

sureties tV. 

^K:ommlS8lons    «27» 

Confirmation     <!(t 

Proceeds,   apportionment     Utt 

Delinquent    taxes    6^47,   f2(8 

Purchasers,    liability    afttr    pay- 
ment to  commissioner 6270,  (2<t 

— proceedings  against 6274-(2'' 

^-effect  of  reversal  of  decree tiH 

Purchase    money,   colleetlOD 6271 

— who  to  collect    J27J 

Execution    of   decree    by   sheriffs 

and    sergeants    (271 

Commissions      (27f 

Enforcement  of  Hens    {441 

— of  Judgments    6471 

JUNIOR  ORDBR  OF  UNITBD  AMKRI- 
CAN   MBCHANICS 

Application  of  chapter  171  to UU 

JUNK  pEALBRS 

Books  to  be  kept  by  4ill 

Dally  statement  to  police 4711 

Not    to    change    form    of    article 

bought    4711 

Possession    of    stolen    article    as 

larceny    4711 

Penalty   for  violating  law 471) 

JURIES 

Trial  by   Va.  Const..  {  !♦ 

Voter   privileged    from    Jury  ser- 
vice during  elections. 

Va.   Const.  I  2' 

Eschcator's    Jury     4J4-4M 

Coroner's   inquest,   oath 4IM 

— compensation    4111 

In   hu.stlngs  court  of  Richmond. 

6918.  »11 
In  court  of  law  and  chancery  of 

Norfolk     >J« 

in   court  of  law  and  chancery  of 

Roanoke   MM 

Irregularities  In  summoning,  Ac. 

cured  by  verdlot   **k 

Trial    Judge    not    to    direct    ver- 
dict  mt 

Special  juries,  how  formed,  nam- 

ber  or    ttH 

Case    in    which    city,    county   or 

town   Is   party    *••» 

Waiver   of    WI| 

Number  of  Jurors  *♦" 

— Va.  Const,    J   11 

— where  county,  clt.v   or  town  Is 

party    W'l 

— ^]ur,v   of   three   persons    MIJ 

Views  by    U\] 

Disclosures   by   Jurors    ••'' 

Finding       facts       In       case      •' ,., 

variance    •*'• 

To  assess   damages  when   verdict 

set   aside    •-'' 

Papers  read  In  evidence  taken  out 

by    •**• 

Allowing  interest  In  verdict W* 

Omission    of   name,   of  Juror  not 

ground  for  reversal   w*' 
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JURIES— Cob. 
Trial   by  of  PHrlleaUr  AcHoni  or  Pro- 

Proceeding     on     caveat     against 

iMKiinK  grant 44T 

Inquest  Dy  escheator 494,  496 

Petition  tor  redress  against  es- 
cheat        49S 

Inebriate,  drug  addict,  proceeding 

to  commit  to  private  hospital.  .1071 
Petition     against     person     flllng 
false  list   of   property   for  tax- 
ation     2328 

Attorney,    proceeding    to    revoke 

license  or  or  suspend 3424 

Action,  motion,  presentment.  In- 
dictment or  Information  for  re- 
covery of  fine   2645 

Proceeding       to       recover      claim 

against  State    2580 

Proceeding  for  removal  of  officer. 2706 
Proceeding  to  enforce  forfeitures, 
violation   of   flsh,   game,   oyster 

laws     3371 

Action    to    receive    call    on    Stock 

subscription    3843 

Proceedings      for      contempt      of 

court    4524 

Coroner's  inquest   4806-4817 

Probate  proceeding 5257 

Proceeding  to  Impeach  or  estab- 
lish   will     6269 

Examination  of  reports  of  fidu- 
ciaries   5428 

Action  of  unlawful  entry  or  de- 
tainer     5446 

— ^appeal    from   justice    5449 

Petition    to    establish    boundaries 

of  land   5490 

Assessment  of  allowances  for  im- 
provements to  real   estate, 

5491-5496 
Proceeding     to    sell     goods     dls- 
'  trained  or  attached  for  rent  not 

payable  in   money    5629 

Appeals    from    Justices    in    civil 

cases   6038 

Motion   for  judgment    6048 

Pica    In    equity    6121 

To  ascertain  damages  for  speclfle 
personal  property  after  judg- 
ment affirmed  or  Injunction  dis- 
solved     6277 

Garnishment     6400 

Interpleader  in  attachment  pro- 
ceedings     6407 

Trial    of    Issues    and    Inquiries   of 

damages    by    6247,    6249 

Suit  to  remove  cloud  on  title. ..  .6248 
Kule  against  special  commission- 
ers,    receiver     or     purchasers, 

judicial   sale    6276 

HaalMeatlon  of  Jurors  and  Ezeatptloiu 
Persons  liable  to  serve  as  Jurors. 5984 

Disqualification 5984,     5998.     6911 

— on  oonvlctfbn  of  perjury  or  sub- 
ornation of  perjury    4496 

Persons  exempt   from  service 5986 

— after       serving       once,       when 

exempt    5995 

Sammonlnv.  Altendaaee,  DIacharge 
For  coroner's   inquest, 

4806,  4809,  4817 
Lists,  commissioners  to  prepare.  .6988 
— delivered      to     and      kept      by 

clerk     6989 

— adding       and        striking        oft 

names    B989 

Names,  to  be  written  on  separate 

ballots     6990 

Jury   box    6990 

— custody    of    6990 

— drawing  names  from. 

6991-5993.    6996 

— tampering    with,    penalty 4526 

Non-attendance,  fine  for   6997 

Venire   5992 


JIiniKS — Con.  •*'■ 

— court  may  Increase  .". 5993 

— filling  deficiency   5999 

— record  oT  on  appeal 6002 

— when    county,    city   or   town    is 

part?    go06 

Neglect     of      duty      by      officers, 

penalty    (004 

Special  Juries  6005 

Drawing    5991-6993.   5996 

— number    6992 

— additional   number   5993 

— indorsing   ballots    5994 

Summoning    5992,    5993 

— by    coroner    2817 

— by  person  appointed  by  court.. 2821 
— from        another        jurisdiction, 
prosecution  for  violation  of  pro- 
hibition   law    4663 

Selection  by  lot   5996 

Discharging  jurors    5998 

Bystanders,  Jurors  from   6999 

— to    determine    identity    of   con- 

,  Vict 6054 

Irregularity  In  cured  by  ver- 
dict   6002 

Compeaaallaa 

On  coroner's  Inquest  4814 

How  paid    5991,  6010 

Amount     6007 

Mileage     6007 

Apportionment  between  State 
county  and   corporation.  .6007,    6009 

When  Juror  not  entitled  to 6008 

Claim    for,   verlfled'by   affidavit.  .6007 

— when  barred  6010 

Statement  furnlsbed  to  clerk 6007 

— entries  by  clerk   6009 

— list  by  clerk,  to  whom  fur- 
nished     6010 

Coatpeteney  of  Jaron,   Challeagva, 
Objetrtiona 

Interest,    prejudice,    &c 6000 

Challenges     6000 

— In   criminal  cases    4898 

Exception  not  allowed  after  Juror 

Person  requesting  service 6998 

— requested    for  service 5998 

Kxamination    of   Jurors    6000 

sworn    6001 

Person   having  controversy  to  be 

tried  at  same  term 6011 

When   city   or   county   a    party.. 6006 
OffcBsea  Relating  to  Jnrles 

Bribery  of  juror   4608 

Officer    eorruptly    sumaionlng    to 

act  partially 4519 

Corruptly   procuring   Juror   to   be 

summoned    4520 

Intimidating    or    Impeding    4525 

Fraud   In   drawing    4626 

Contempt      by     Juror,     saramary 

punishment    of    4521 

—penalty    4524 

Juror  falling  to  attend   coroner's 

Inquest    4808 

Juror  on  Inquest  out  of  cdurt,  fine 

for   falling   to  attend 4984 

Juror,  fine  for  •  disobedience  of 
process  or  contempt,  how  im- 
posed     4985 

Jury   Commlaslonem 

United   States  commissioner  may 

act  as 291 

Appointment   6986 

— notification    of     6987 

Compensation    5986 

Eligibility   for  re-appolntment. .  .5986 

Oath     6987 

List  of  Jurors  prepared  by   5988 

— delivery  to  clerk   6989 

— ballots  of  names    5990 

In  Crlmlaal   Proseentlona 
Unanimous  verdict.  ..  .Va.  Const.,  }   8 
Trial  wlthcut   Va.  Const.,  {  8 
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General  Assembly  may  provide  for 
Jury    of   less   than    twelve, 

Va.  Const.,  I   8 
Trial    without,   violations  of  pro- 
hibition  law    4616 

Acquittal    by    a    bar    to    further 

proseoutton    477J,    4776 

— prosecution     for     violation     of 

revenue  laws   4773 

— when  not  a  bar 4773,  4774 

Ascertainment  of  confinement  or 

line    for    felony    4783 

—of      punishment      in      criminal 

oases 4784 

Venire  facias,   issue  by  clerks  of 

courts     4893 

— in    felony   cases,   contents 4894 

— in  felony  cases,  second  writ... 4896 
— In     felony     cases,     when     may 

issue     4897 

— Irregularity    In,    effect    of 4895 

— on  cnanKe  of  venue    4916 

Jury  list    489S 

Completion  of  panel   4896 

Fine    of     person    summoned     for 

failure  to  attend   4896 

Challenges,  number  allowed,  how 

tried     4897 

Disqualification  for  opposition   to 

capital    punishment    4899 

Selection   of  panel    4900 

— of  Jurv  from   4900 

Trial  without  Jury  upon   plea  of 

guilty    4900 

When    summoned     from    another 

county     4901 

When  to  be  kept  together 4902 

Expense  of  boarding^    4902 

Swearing   new  Juror,   when 4903 

Discharge    of   Jury   when    unable 

to  agree   4903 

Challenges,  felony  cases  where  de- 
fendants   tried   Jointly    4904 

Opening  statement  of  counsel. . .  .4905 
To  try  sanity  or  Insanity  of  per- 
son accused  of  crime   ....4909,  4910 
— verdict  when  acquittal  because 

of   Insanity    4913 

For  trial  of  misdemeanors 4927 

—trial  without  Jury   4927 

— number    of    Jurors    4927 

Compensation,  mileage 4928 

— how  and  by  whom  paid 4928 

— when  apportioned  between  State 

and    county    4928 

Use   in   trial    of  civil   cases 4927 

Appeal     from     conviction     before 

Justice    <990 

In  proceeding  against  convict  to 
impose  punishment  for  previous 
conviction    6054 

JIIRISDICTION 

&'ee  also  «Coaearrent  Jnrlstfe- 
tloB"i  Tonrt*"!  "Removal  of 
Camtea"!  "Veaae"!  and  the  titles 
of  the  respective  courts 

Appellate,  see  oAapeala" 

Probate,   see  "Wllla" 

Special  laws  regulating,  pro- 
hibited     Va.   Const.,   I   63 

Of  courts,  to  be  regulated  by  law, 

Va.  Const.,   I   87 

Effect    of    Constitution, 

Va.   Const.    Schedule,    {   3 

Over  waters  between  Virginia  and 
Maryland    14 

Over  lands  and  places  acquired 
by  the  ITnlted  States   17-19 

Over  Miller  Manual  Labor  Train- 
ing   School    1002 

Of  courts,  continuation  of  when 
new   county   formed 2682,   2683 

Of  city  or  town  for  protection  of 
water   supply    8031 

Over  waters,  in  circuit  courts 3213 


ft-- 
JURISDICTION — Cob. 

Of  courts  not  affected  by  acta 
relating  to  State  Corporation 
Commission   3154 

Territorial,    corporation    courU..S91l 

Not  necessary   to   plead (IS! 

Exception  to,  when  and  how 
taken     tl« 

Over  rivers,  water  courses,  bays, 
etc.,  between  counties  and 
cities    SiSi 

Place    of   bringing   actions.. (04)-MSl 

Amount  in  controversy M"! 

—Justices     MIS 

— in    attachment    M15 

— proceedings      on      forthcoming 

bond   Kit 

Of    PartlCBlar    Coarts 

Of  Supreme  Court  of  Appeal!, 
general  provisions  633(,  U17 

— Va.  Const.,  {   88 

— appeals  from  proceeding  estab- 
lishing drainage  district.  .I74>,  i;tl 

— appeal  by  railroad  company  in 
proceeding  to  establish  drain- 
age   district    1T4I 

— appeal  from  order  authorizing 
drainage  commission  to  issue 
additional  bonds  i:" 

— order  of  circuit  court  allowing 
tramway  or  railway  to  cross 
highway     IMT 

— appeals  by  Commonwealth,  cor- 
rection of  assessment  of  taxes.. :S>1 

—correction  of  assessment  made 
by  State  Corporation  Commis- 
sion     il« 

Va.  Const.,  I   180 

— contest  of  application  to  pur- 
chase land  sold  for  delinquent 
taxes    HIS 

— appeals  by  State  or  defendant 
in  proceeding  to  remove  oHlcer.JIM 

— approval  of  title  to  real  estate 
purchased  by  county  or  school 
board   I'M 

— orders  of  State  Corporation 
Commission     J'3I 

—  — In   contempt   proceedings. ..3TM 
— writs   of   error   from   Judgment 

refusing  or  requiring  excesslTe     . 
ball 4IM 

—  — in    criminal   cases 4111 

In  contempt  proceedings — 4IC 

Of   special    court   of  appeals,  ^ 

Va.  Const,  I  B 
Of  circuit  courts.  In  general — HH 
— powers      formerly      vested     in 

county    courts    Ml] 

— special    term    UH 

— concurrent      with      corporation 

courts    5111 

— concurrent    with    city   courts, 

•   Va.  Const,  i  « 
— of  county,  over   city  of  second 

class    SI" 

— over  waters  adjacent  to  eoun- 

ties   Jl" 

— to   declare    stream   or   canal  s  ,,. 

lawful  fence Uii.  »«< 

Of   corporation    courts    5IW 

—concurrent   with    circuit  court.5111 
Of  State  Corporation  Commission, 

concurrent   with  courts Ii" 

Of  mayor   or  police   Justice  over 

violation  of  ordinances  relating 

to    Intoxicating    liquors,    tsrrl- 

torlal     "'* 

Of    Justices    of    the   peace,  crim- 

Inal      ««' 

— civil,      concurrent     with    Irlal  .„ 

Justice     1>« 

—In    city     vm 

—  —extent  of   J*" 

Of   civil    Justice    21; 

Of  police  Justice   >4S«.  >•»• 
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— extent  of    30$4 

Of    trial    Justice,    criminal.  .49(7.    4988 
— c-lvll.    concurrent    with    justices 

of    peace    4988 

Of   civil   and    police  Justice 8102 

— extent    of     3102 

Of  juvenile  and  domestic  rela- 
tions   courts    1937-1944,    1950 

Of  rourl  of  law  and  chancery  of 

Roanoke    5947,  5943 

Of  rourt  of  law  and  chancery  of 

the  city   of   Norfolk 5935,   5986 

—corporation    court   of   Norfolk.  .593$ 
Of    law    and    equity    court   of   the 

city    of    Richmond    6922,    592<l 

Of  circuit  court  of  city  of  Rich- 
mond       5926.     5928 

Of     chancery     court    of    oltv     of 

Richmond     5920,    5928 

Of     hustingrs     court     of     city     of 

Richmond 5913,  5928 

Of  liustings  court  of  city  of  Rich- 
mond.  Part   II 5914,   5928,   5933 

Of  circuit  court  for  city  of  Lynch- 
burg,  territorial    6904 

or   Partlonlar   omcen 
Of  commissioners  of  revenue. ..  .2253 
Of     conservator     of     peace     for 

poorhouse  2807 

Or  city  police  ofBcer  at  race 
course,    park,    etc.,    outside   city 

limits 3005 

Of  corporate  authorities  of  city  or 
town      outside      of      corporate 

limits 3006 

Of  game  warden    3320 

Of    Commissioner    of    Game    and 

Inland   Fisheries    3320 

Of  board  of  liarbor  commissioners 
of     Norfolk,     Portsmouth     and 

Norfolk  county    3667 

Of   narbor  masters,   Norfolk  city. 3673 

— Norfolk    county    3678 

^-clty  of  Portsmouth    3673 

— Newport    News    3678 

— Warwick  county    3679 

— city  of  Richmond    3664 

— i-ity    of   Alexandria    3664 

Of    special    police    for    counties.  .4801 
— for  watering  place,  manufactur- 
ing  plant,   etc 4804,  4805 

Of    Partlcalar    Ardoaii    or    ProcecdlnsM 
Proceeding  against   fetate   institu- 
tion for  failing  to  furnish  copies 
of  publication  to  State  Ubrary.    366 

Contested    primary    elections 247 

Credltor'.s  bill  to  subject  escheated 

land  to  deoedenfs  debts    616 

Motion  for  appointment  of  trus- 
tees for  gifts,  devises,  etc.,  for 
educational  or  literary  pur- 
pones    690 

Proceedings       for       recovery       of 

money    due   literary    fund 603 

Proceedings  against  treasurer  for 
failing   to  pay   school   funds   to 

depository    737 

Violation    of    rules    of    crop    pest 

commissioners    871 

Appointment    of    committees    for 

Insane    persons    1050,    1052 

Feeble-minded     person,     commlt- 

m<nt    of,    appeal    1080 

Complaint      against      commission 

merchant    1260 

Phvalcian,      proceeding      to      test 

fight  to  practice  1614 

— refused  admittance  to  exami- 
nation,   refused    certificate,    or 

certificate  revoked    1614 

Kstablishment  of  drainage  dis- 
trict      1737,    1739.    1740 

Proceeding  to  have  child  released 
from    operation    of   child   labor 

laws     1816 

Appeals  from  rulings  of  commis- 
sioner of  labor 1881 


Sec. 
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Petition     to     reopen     coal     mine 

closed  by  Inspector   1870 

Automobile,   seizure  and  sale  for 

violation  of  law   214$ 

Proceeding  to  correct  assessment 
of  land   and   minerals   for   tax- 

^atlon   ■■ • 2236,  2237 

Debt,  action  of  for  recovery  of, 
penalty  for  violation  of  revenue 

or   license  laws    2395 

Enforcement  of  debt  due  State.. 2511 
Proceeding  by  auditor  against  of- 
ficers  for   violation   of   revenue 

„  laws 2644 

Proceeding     to     recover     claims 

against  State   2678 

Action  against  county  offlcer  for 
illegal  interest  in  contract  with 

county    2707 

Action  against  city  -or  town  of- 
flcer for  illegal  Interest  In  con- 
tract with  city    2708 

Actions  and   motions   on   bond  of 

county    or   city    treasurer 2789 

Proceedings    by    officers    against 

deputies    for    default,    etc 2838 

Petition  of  ofHcer  claiming  salary 

withheld    for   debt    due    State.. 3476 
Motion      for      judgment      against 
sheriff    or    constable    falling   to 

account    for    fee    bills    3499 

Damages  for  trespassing  animals. 3541 
Proceedings  for  recovery  of  stock 

subscriptions     3843 

Motion  against  public  service  cor- 
poration    falling    to     establish 

wagon-way    3883 

Actions  against  guaranty,  fldellty 

and  security  companies   434F. 

Condemnation    proceedings 4361 

Suit  for  divorce   6106 

Suit  to  annul  or  affirm  marriage. 5105 
Estate  of  infant  married  woman, 

commitment   to   receiver   5136 

— sale   of    5137 

Proceeding  for  sale  of  fee  simple 
on   bill    by    life   tenant  against 

remainderman     6161 

— by    remainderman    against    life 

tenant   5161 

Probate    of    wills    5247 

Partition   of  land    6279 

Proceeding  to  sell  or  lease  r»al 
estate  of  infant.  Insane  p'Srson, 

or  trust  <stite .'5336 

Proceeding  to  transfer  properly 
of  insane  ,je;'«on  or  infant  out 

of  State   53.)0,  5'«1 

— proceeds  of  sule   53r:l 

— trust    estates     5351,     5353 

Action  of  unlawful  entry  or  de- 
tainer   6445 

Action  of  ejectment 6463 

Petition  to  establish  boundary  to 

real    estate    6490 

Suit    by    assignee,    on    chose    in 

action     5770 

Petition  by  surety  for  relief  from 

bond    6771,  5772 

— for  indemnifying  bond    5776 

Motion  by  surety  against  prin- 
cipal for  money  paid 6777 

Proceeding   for    change    of   name 

of    person     6983 

Warrants  for  small  claims.  .6016,  6020 
Appeals  from  Justices,  civil  war- 
rants     6037 

Action  or  8c4Be  facias  on  Judg- 
ment of  justice    6040 

Motion    for     Judgment     on     bond 

taken    by    offlcer    6046 

— on  bond  of  sheriff,  sergeant  or 

constable    6045 

Quo   warranto    6062 

Prohibition    6053 

Certiorari     6053 

Mandamus  <06S 
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— to  establish   roads  and   bridges 

between   counties    1>92 

— to  compel  compliance  with  law 

as  to  franchises    3023 

or   iajunctlons    CStS^  S31> 

— in  Supreme  Court  of  Appeals. . (329 

Proceedings    on    penal    bonds 6374 

or  attachments  638* 

—.or  justloe  to  try  6416 

—for  rent    6416-6418 

Suit  to  enforce  mechanic's  lien.. 6437 
Proceeding  to  enforce  Men  on  per- 
sonal property   644> 

Enforcement  of  lien  of  judg- 
ment   6471 

Motion  to  quash  execution  649> 

Petition  to  sell  estate  set  apart  as 

homestead    6542 

Crimes   In   Chesapeake   Bay 14 

Enforcement   of   law    relating   to 

primary  elections 224 

Olrenses     committed     In     Capitol 

Square 41J 

Proceeding  against  escheator  to 
recover  line  for  failure  to  per- 
form duty   611 

Offenses    against   forestry   laws..   648 
Prosecutions   for  tramsportlng  or 
storing    food    under    insanitary 

conditions 1220 

Prosecutions     for     violations     of 

food  laws  1223 

Prosecution  of  husband  or  pa- 
rent for  desertion  or  non- 
support    1937,   1942 

Habeas  corpus  against  prison  as- 
sociation    1958 

Fines,   proceeding   to.  recover 2544 

Violations    of    county    ordinances 

and    by-laws     2743 

Over  misdemeanors  3094 

Kishery  laws,   violations  of 3165 

Proceedings  under  laws  relating 
to  oysters  and  other  shell- 
fish     ..3266 

Violations  of  laws  relating  to  fish- 
ing In  Potomac  river  3304 

Violations  of  game  laws 3345 

Enforcement  of  forfeiture  for 
violation     of    fish,     game     ano 

ovBter    laws    .3366 

Prosecution  for  allowing  animal 
to  run  at  large  In  villages  and 

unincorporated    communities 3651 

Pilots,   violation   of   law   relating 

to    *'*i 

Violation  of  law  relating  to  sep- 
arate   railroad    ca»B    for    whfte 

and  colored  passengers 3969 

Prosecution,  for  building  wharf 
without  permit  of  harbor  «<""-,, 

mlR«ioncrs 3676 

Violotlons  by  railroad  of  law  re- 
lating to  caboose  cars  4016 

Action  against  telegraph  and  tele- 
phone companies  falling  to  re- 
ceive, transmit  or  deliver  mes- 
sage    <•<' 

Prosecution    for    homicide,    death 

outside  of  State    ,....4398 

Killing   In   dud'out   of   State   by 

agreement  made  within 4416 

l#avlng  State  to  evade  law  re- 
lating to  duels ........4481 

Proceedings  under  law  relating  to 

cruelty  to  animals 4662 

Proseeutlon  of  railroad  company 
for  transportation  ort  Sunday.. 4574 

. — of   steamboat    company 4675 

Prosecution    for    pandering 4679 

Violations  of  prohibition  law.... 4614 
Territorial  Jurisdiction  of  mayor, 
or    police    Justice    over    viola- 
tions of  ordinances  relating  to 

Intoxicating  liquors   4616 

Prosecution  for  sale  of  intoxicat- 
ing  liquor    4686 
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Prosecution  of  accessories   I7M 

Prosecution  of  offenses  committed 

wholly  or  partly  without  State. 47(1 
— larceny    or    robbery   committed 

outside  of  State    471) 

Prosecution  for  death  .without 
State  from  Injury  Inflicted  with- 
in State 4771 

— death    or   Injury   without  fcUte 

Inflicted    by    one    witbin    4776 

Offenses  committed  on   boundary 

of   two  counties    4771 

Deatii  In  one  county  from  woan4 

Inflicted   In  another 4JT2 

Trial    of    convicts     ..  ttH 

Conenrrent  jBHudlelUa 
Of      circuit      courts      with     city 

courts    Va.   Const,   I  >l 

Of  State  with  United  States  over 

land  acquired   from  State 1719 

Trial  of  riglit  or  person  to  prac- 
tice medicine,  circuit  courts, 
corporation  courts  and  Justices. 1114 

Of    violations   of   mining   law li8( 

Circuit  courts.  Justices  and  juve- 
nile    and     domestic     relations 

courts    IIU 

Of  police  Justices  with  corpora- 
tion courts    I0>4 

Of  civil  and  police  Justices  with 

corporation    courts    31M 

Of  offenses  committed  on  water.  .3213 
Offenses    against    law   relating  to 
fish    and    shellfish    Industry   In 
Potomac     river,     Virginia    and 

Maryland    »»l 

Of  violations  of  game  laws.  Jus- 
tices   with    circuit   courts 3J45 

or  State  Corporation  Commission 

with  courts   J7H 

or  circuit  and  corporation  courts 
with   Justices   in  prosecution  of 

misdemeanor  4917 

Of    trial   Justices   and   Justices  of 

the  peace  4111 

or  circuit  and  corporation  courts. 5111 
Over   river,   water   course  or  bay 

between  counties  ahd  cities i9St 

JVItY   BOX 

Ballots    deposited    in    5)H 

Custody  of 5»»» 

Drawing  names  from>  .5991-5993.  519; 

Tampering   with,    penalty 4511 

JURY   COMMISSIONESRS 
See   also   "Juries"' 
United    States  commissioner  may 

act  as    •91 

Appointment iW 

— notification   of    ;'jj 

Compensation   »9M 

Bllgibllity    for    re-appointment.. tJM 

Oath MfJ 

List  of  Jurors  prepared   by »»{• 

— delivery  to  clerk |'J' 

— ballots  of  names »9M 

JVSTICBS 

See  "Jnatlcca  of  <ke  Peaae'* 
JV^TICRS  Of  THR   PRACB 

See    also    "Civil    and    Police  Jas- 

tleea"!  "Police  J»rtlec«'-|  *War- 

raats  for  Small  Ctalats" 
Word      "Justice"      construed     »» 

equivalent   to    • 

May    administer  oath   to   member 

of  Oeneral   Assembly    ;• 

— to     commissioner     in     another 

State    '" 

Acts  of  Assembly  furnished  to. 

As   registrar   of  vital   statistics.. 15M 
Permission     of,    when    necessary 

before  embalming  dead  boar..'' ■ 
Mayor  of  town  to  have  authority. JJ" 
Acting  as  ballast  master.. 
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Bee. 
JUSTICES  OF  THE   PE14CB— Cob. 

CommisBloner     of     Insurance     to 

have  power  of   4189 

Forgery  of  certificate,  attestation, 

etc.,   of    4484 

Penalty  for  failing  to  obey  order 

of  In  preservation  of  the  peace.  .4612 
Contempt   before,   power   to   pun- 
ish   4522 

— appeal     from     sentence,     bond, 

certificate     4523 

IntlroidatinK  or  impeding,  punish- 
ment      4526 

Killing  or  wounding  In  suppres- 
sion   of   riots,    &e 4631 

Conservator    of    the    peace,    duty 

as    4789-4796 

\N  hen   to  act  as  coroner   4816 

Certificate     of     acknowledgment 

before    5206 

Association  of  other  justices  with 

In    trials     6022 

Apseal* 

Trial   of   6018.  60S8 

— notice     of     6039 

Allowance    of     6027 

Donds       6027 

Dismissal    6027 

Duty    of    Justice    and    clerk 6036 

Jurisdiction     6037 

Judgment     6038 

Costs 6038 

Review   of  decisions    6337 

Proceeding    for   condemnation    of 

adulterated,     etc..     food 1166 

Child  under  18  committed  to 
Board  of  Charities  and  Correc- 
tions  or   institution 1914.    1915 

Delinquent    child     committed     on 

petition    of    probation    olflcer..l917 
Violations    of    ordinances    or   by-     • 

laws    of    county    2743 

Proceeding  for  violation  of  law 
relating  to  cruelty  to  animals.  .4562 

Unlawful  entry  or  detainer 5449 

"Warrants    for   small    claims. 

6019,    6027,    6028 
Trial    of    title   of   property    levied 
on    under    distress    warrant    or 

execution     6038 

Proceeding  to  sell  personal  prop- 
erty   to    satisfy    lien     6451 

In    criminal   cases 4989.    4990 

CItII  Joiiadlctloa,  Authorit}',  Prove- 

dnre 
Concurrent    with    trial   Justice. .  .4988 
Appointment  of  assessor  of  dam- 
age by  coast  survey    21 

Depositions    before    in    contested 

election     260 

Orchard    Inspector,    collection    of 

expenses 897 

Inebriate,  or  drug  addict,  pro- 
ceeding   to    commit    to    private 

hospital     1070-1074 

Petition    to   have   person  declared 

feeble-minded 1078,    1079,    1085 

— when    to    direct     1085 

Fertiliser,     drawing    sample     for 

analysts    1119 

Sample   of   agricultural    lime    for 

analysis    1136 

Proceeding  for  condemnation  of 
adulterated,  misbranded  or  sub- 
stituted   food    1164-1166 

Review  of  Judgment  of  Inspec- 
tor     K30 

Proceeding   to   sell   Umber   found 

adrift    - 1446 

Abatement    of    nuisance 1518 

— ^unauthorized   use  of  street 3024 

Dogs,  mad  or  sheep-killing,  order 

for   killing    1551 

Animals  or  fowls,  burial  or  cre- 
mation   of    1654 

Removal  of  persons  with  con- 
tagloua  disease  to  hospital. ..  .1659 


JUSTICES  OF  TUB  PBACB^ Cob. 

Physician,  proceeding  to  test 
right    to    practice    1614 

Probation  offlcers,  appointment 
of    1911 

— expenses,    certificate    for 1911 

Kecovery  of  penalty  for  leaving 
gate  across  private  road  open.. 2010 

Proceedbig  to  estimate  damage 
to   sheep   or  stock   by   dogs 2319 

Garnishment    for    taxes 2444-2446 

In   cities    3102,   3103 

Division  fences,  appointment  of 
arbitrators    3567,    S6S8 

Proceedings  against  canal  com- 
pany  receiving  excessive   tolls. 4031 

Proceeding  to  enforce  contract 
reserving    title     to     Chattel 519» 

Issue  of  distress  warrant  for 
rent    5222 

Compelling  owner  of  mine  -to 
permit  survey  by  adjoining 
landowner    6289 

Proceedings  In  unlawful  detainer, 

6445,     6446,    6447.     6016 

Proceeding  to  try  title  to  prop- 
erty levied  on  under  distress 
warrant   or   execution    6036 

Proceeding  to  sell  personal  prop- 
erty to  satisfy  lien 6449 

ATTACHMENTS 

Issuance     6386 

Endorsement    of   bond    6384 

Filing    bond    6384,    6386,    6415 

Return     6386,    6387 

For    rent    6416 

— ^return     6417,     6418 

When  Justice   to  try    6418 

— for  rent    6418 

DEPENDENT    AND    DELINQUENT 

CHILDREN 
Committed   to  Board  of  Charities 

or    Institution     1905 

— appointment     of     physician     to 

examine     1910 

— placing    In    hospital    1910 

Child   under  18   years   of  age   aot 

to  be  committed  to  Jail.. 1908.   1914 
— commitment     of    to    Board     of 

Charities  a»d  Corrections  or  In- 
stitution     1908,    1914 

Delivery      to      probation      officer, 

proceedings  • 1913 

Petition    of   probation   officer    for 

disposition  for   1916 

— proceedings   on    1916 

— contempt     1915,    1916 

DETINUE 
Warrant  In  dotlnue,  affidavit   for 

seizure    of   property    6797 

Order    for    5797 

How  contested,   when   abated 6800 

Bond    of   plaintiff    6797 

Bond  of  defendant  for  return   of 

goods     6798 

Exception    to    bond    5799 

Judgmeat     6801 

Costs    5803 

Filing    bond    with    clerk 6804 

&Ues   under   order  of  Justice 6798 

EXECUTION 

Issued    6029 

Return,    renewal     6030 

Stay    of    «027 

Docketing       and       Indexing       by 

clerk     6031 

Writ   of    possession    6029 

Trial   of   title  of   property   levied 

on      «0S5 

Failure    of    offlccl-    to    pay    over 

money   collected    6032 

Failure  of  officer  to  return.  .6032,  6033 
Liability    of    officers    for    money 

collec<ed     6034 

Motion  to  quash,  proceedings  on. 6499 
Interrogatories   to  debtor.  .6603,   6505 
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JUSTICES   OK  THB  PE^ACB — Coa. 

Suit   to   recover  property   subject 

to  lien  of  6614 

Proceeds  6S15 

FINKS 

Receipt    for    2546 

Report  of,  compensation    2546 

— penalty    for    failure    2546 

Misappropriation    of    '. 2546 

Securfty    for     2649 

Endorsement   on   warrant 2549 

Commitment    to    jail    for    2649 

Execution     for     2649 

Certified    to    clerk    2549 

— forfeiture  for  failure    2649- 

Payment  to  Justice    » 2555 

When    Justice    to    pay    lines    to 

clerks    2666 

— forfeiture    for    failure    2556 

Owner  of  dam  for  falling;  to 
maintain  road  or  bridge  over, 
recovery     1935 

FORTHCOMING    BOND.    MOTION    FOR 
JUDGMENT  ON 

Motion  on 6626 

Removal     6626 

Judgment     6626 

Costs    6529 

Record     6530 

Execution  not  to  be  stayed 6530 

GARNISHMENT 

Summons    6609 

Examination  of  debtor 6510 

Failure    of   debtor    to   appear   or 

disclose  Identity   6511 

Judgment    6610,   6511 

Payment  by  garnishee  to  ofllcer.6512 

Oosts 6613 

Proceeding      to      exempt      wages 

from     6556 

JUDGMENT 
Proceeding   for    condemnation    of 

adulterated,     etc.,     food 1166 

On    civil   warrant    6022 

Endorsement     ' 6023 

Entry     6024 

Abstract    of    6024,    6030 

Against  officer  failing  to  return 
execution  or  pay  over  pro- 
ceeds     6033,    6034 

Record    book    of    Judgments 6024 

— delivery    to    successor    6024 

— delivery   to   clerk 6024 

Scire   facias   on    6040 

Action     on     6040 

On    forthcoming   bond    6626 

—costs    included     6629 

— record  of   6530 

I.UNACT    PROCEEDINGS 
Commission  to  ascertain  Insanity, 

1017,    1020 

Commitment   papers    1018 

Record     1019 

Commitment     1020 

Custodian      of      Insane      person, 

bond     1020 

Fees   and    expenses    1021 

WARRANTS 

Issuance,    In    cities    3103 

Removal  of  poor  person  to  place 

of  last   settlement    2802 

To   view   and   appraise   estray   or 

adrift    property     3664 

Damages  by  trespassing  animals. 3641 
Pilots,     conducting    vessel    with- 
out or  employing  unauthorised 

person      3621 

Against  receivers,  whan  tried. ..  .6293 
WARRANTS   FPR  SMALL  CLAIMS 

Jurisdiction   of  civil   claims 6016 

Removal  to  circuit  or  corporation 

court     6017 

Irregularities  in  warrant 8018 

Not  to  have  Jurisdiction  if  a 
material  witness,  related  to 
party,  Interested  In  claim,  etc. 6019 


Sk. 
JUSTICES   OF*  THK  PEACB— Cob. 

—effect  of  Judgment    Ult 

— other  Justice  to  act  Mli 

How     issued,    directed,    returned. 

executed     (d 

Witnesses,  subpoenas  for  (t:i 

— -fining  for  falling  to  attend Itn 

Trial,    costs    mj: 

Association      of     other     Justices 

with     Ult 

Record  book,  entries  in   (024-M31 

Judgment     6022,   Uii 

— endorsement  on   papers M23 

— abstract    of    tUS 

to  clerk's  office   MM 

New    trial    (lit 

Stay    of    execution    (027.  M2> 

Appeals,    security 6019.    6027.  U2I 

^-delivery  of  papers  to  clerk MJI 

Execution     «!J 

— ifturn,    renewal    (031 

—docketing  by   clerk,   indexing.. M31 

— writ    of   possession     (Mi 

Proceeding  against  officer  falline 

to  return  execution,  pay  money, 

etc ((SS 

-Criminal    JarUdldiOB.    Aa«h«rUr,  Pi«- 
ecdore 

Jurisdiction     4>i: 

— Va.  Const.,  5  8 

Trial,  removal  of  to  other  magis- 
terial district   4114 

Trial  of  misdemeanors  on  war- 
rant     458" 

Trial  of  misdemeanor  ifithoat 
warrant    4}5! 

— Va.  Const.,   }   8 

Summoning   witnesses    4S:i 

— in  Jurisdiction  In  which  ac- 
cused   was    arrested     4817 

Power  to  adjourn  examination  or 
trial      4J3J 

—commitment  or  recognlxance  of 
accused     48J9,    4141 

Bringing  accused   before, 

4826,   4827.  4)41 

— where  warrant  Issued  in  coun- 
ty other  than  Ivhere  trial  ought 
to    b4     482T 

Allowance  of  bail 4828,  4S37.  484i 

Discharge  of  person  committed  or 
under  recognizance  for  misde- 
meanor,   when    4148 

— order,   filing,  delivery  to  Jailer. 4S5J 

— Judgment    for    costs    4I5» 

Costs,    certification   of 49(1,  4>tJ 

Processes  Issued  by  to  be  re- 
turnable to  trial  Justice,  when. 4888 

Appeals  from  conviction  before, 

4989.  4SM 

Prisoner  sentenced  to  werk  on 
roads  or  in  quarry,  notice  to 
superintendent  of  penitentiary. 2M4 

Person  convicted  of  misdemeanor, 
sentence  to  convict  road  force. JM4 

— delivery  to  superintendent  0' 
penitentiary    1"* 

Commitment  of  person  to  other 
Jail    adopted   by   court   J;;! 

Conservator    of    peace    ." ^ig 

—duties  as.  arrests  by  *'" 

Offenses  under  chapter  28  relative 
to  forestry  laws   fj; 

Sale  of   unsound   meat    H" 

Sale  of  deleterious  or  unwhole- 
some food    "" 

Use      of      truck      barrel      •>ele*,,« 
standard  ^ J'g 

Violations  of  mining  law '»•• 

Children  convicted  of  misde- 
meanor,    corporal     punishment 

*    of     — 18-* 

Husband  or  parent  deserting  or 
falling  to  support  wife  or  "''?•, ,j, 

Commltmenl  of  minor  to  prison 
association    1964-1851 
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S€0. 
JCSTICES  Of  THBS  PBIACES— Cob. 

Trial    of    prisoner    escaped    from 

convict    road     force     2079 

Automobiles,   seizure  and  sale  of 

for  violation  of  law 2146,  2147 

Violations  of  ordinances  or  by- 
laws of  county    2743 

Motion  against  person  begging  on 

street     2804 

Proceeding    against    vagrants. 

„.  ^  2809,   2810 

Fishery  laws,   violation   of, 

„  3155,   3215-3217 

— Potomac  river   3299 

Violations  of  oyster  laws 3278 

Orrenses    against    game    laws 3345 

— destruction  of  boats,  nets,  etc..335fi 
Allowing:  animals  to  run  at  large 
In    villages    or     unincorporated 

communities    3551 

Proceeding  against  deserting  sea- 
men     3661-S66S 

Building  wharf  without   permit.. 3675 
Suppression  of/ riots  and  unlawful 

assemblies     4527 

— commitment  of  rioter  on  failure 

to   give   ball    4528 

Violations     of     law     relating     to 

cruelty    to   animals    4562 

Restraint    of    person    disturbing 

public    worship    4576 

Appointment  of  police  for  re- 
ligious   meeting     4680 

Intoxicating  liquor  laws,  duty  to 

enforce    4655 

— search    warrant    for    violations 

of     4612 

— recognizance  of  accused  to  an- 
swer Indictment    4613 

— recognizance    of    witnesses. ..  .4613 
— bond  of  accused  not  to  violate 

law    4613 

— warrant  for  arrest  of  person 
bringing     ardent     spirits     Into 

State    4636 

Pine  on  witness  or  other  person 
for  disobedience  of  process,  pro- 
cedure for   4985 

Extradition  proceedings,   warrant 

,of  arrest  6062 

— proceeding      on,      commitment, 

ball,    recognirance    5063 

— notice    to   Governor    5064 

RTCAMINATION   OF    ACCUSTID 

Examination   bf  accused   4842 

Separation    of   witnesses    4843 

Reduction  to  writing  of  testi- 
mony of  witnesses 4844 

Discharge  of  accused   4845 

Trial    and    sentence,    when 4845 

Commitment    for   trial 4845,    4846 

Recognizance    of   accused.  .4846,    4846 

Recognisance    of    witnesses 4845 

Return    of     proceedings     4846 

Certification  of  examination  and 
commitment  and   recognizance-. 4847 

— attachment    for   failure 4847 

Association   of   other  Justices   In, 

disagreement 4848 

RECOGNIZANCES 
Of  person   convicted  of  violating 

game   laws    3362 

Of    person     suspected     of    being 

about  to   engage   In   duel 4424 

Of  person  accused  of  violating  in- 
toxicating liquor  laws   4613 

Of  person  about  to  commit  crime. 

4790-4792 

Of   person    going   armed 4796 

Of  person  about  to  commit  breach 
of  the    peace    4796 

§or  good  Dehavlor   4803 
(  accused  after   examination, 

4846,    4846 

Of    witnesses    4845 

Otfatllt  on  recording  4978 

'v^tlce  to  Commonwealth's  at- 
Farney    4978 


See 

JUSTICES   OF  THBS  PEACE— Cob. 

— certification    of    ^g^o 

Discharge  of  surety  on 4982'.'4983 

— certificate    of     4983 

— new    ball    !4983 

In    extradition    proceedings. ..'.  .'.5083 

SEARCH  WARRANTS 
Violations   of   Intoxicating  liquor 

laws     .         4(ji2 

Seizure      of      gambling      devices', 

tables,    wheels,    money,    etc 4676 

VV  hen    and   in    what   case,    to    Is- 

How    directed    4821 

Disposition     of     property     seized 
under     4822 

,        WARRANTS  FOR  ARREST 

wl"*   °i    ••: V "23.    4824 

w^hen     to     Issue,     how     directed, 

execution  and  return 4824 

Endorsement    of    warrant    issued 

In  another  Jurisdiction   4825 

Power    to    is-jiie    4988 

Returnable  to  irlsl  Justice,  when. 4988 
Person  escaplnt;  from  quarsintiiie.l5S9 
Person       bringing       Intoxi.^ating 

liquors   into    iState    4636 

Violation    of  Ashing  laws. .  .3215-3217 

Violations    of    oyster    law.i 3277 

Deserting   seamsn    3661 

Person  carrylns?  weapon  on  Sun- 
day or  to  plait  of  pub:' J  wor- 

,   ship     4578 

In  extradition  proceedings  5062 

Non-resident     dUturbIn?     Ishlng 

shores   ; 6292 

R|p«tloB  SBJ  <taaIi<l«n««B 
General   Assembly  to  provide  for 
appointment    or    election,    and 

Jurisdiction Va.    Const,    |    108 

Election    of    127 

— term     127 

Additional,  how  provided 128 

— term     134,    136 

— member  of   Congress   may   act 

as    291 

— what  United  States  ofllcers  not 

disqualifled    for    291 

Elected  Justice  of  the  Juvenile  and 

dbmesllc  relations  court 1946 

When  new  county  formed 2682 

Of  city  of  second  class,  election, 

term   , 2893 

tn  cities  or  towns  ohanglng  form 

of  government 2948 

Vacating   office   by   holding   cer- 
tain other  public  offices 8093 

In    cities,    election,    term 3092 


Lunacy    proceedings     1021 

Drawing  sample  of  fertillxer  tor 

analysis    1119 

General   provisions    8481 

Fee   book    S494 

Enforcement  of  prohibition  law.. 4666 

In  criminal  cases   S607 

— certlflcate  of  Judge  for  payment 

of     .........8607 

— when     not     paid     from     treas- 
ury     3611 

Payment   out   of   treasury    3504 

— certificate  of  allowance.  .4961,   4962 
—effect     of     failure    to     present 

claim  in  time    4966 

Pemaltica 
Failure  to  perform  duty  in  sup- 
pressing  riot,   &c 4629 

Failure     to     enter    Judgment     in 

record    book    6024 

Refusal  to  give  copy  of  entry  of 

Judgment i603S 

Failure  to  produce  entry 6038 

^yi^nrssf  s 
Entry  of  fees  and  allowance.  ...8529 
Restriction  of  number  whose  fees 
may  be  taxed  in  costa SSSt 
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8*0. 
JITSTICBS   OF  THIS  PBACES — Cob. 

CompelliDK    attendance     6021 

Isaulnpr  process  for «217 

Depositions  of  taken  before (226 

— out   of  state   6226 

JVVBN1LE     AND     DOMBSTIC.  REXA- 
TIONS  COURTS 
See    also    xCklldrea"!    «Caardiaii 
•Md      Ward"!      MHoalMUd      and 
WlfCi      <*Iafmita»|      «Mlaon>'t 
"Parent  aod  Child" 

Establishment    of     1945 

Justice,  term   1946,  1968 

— oajh      1946 

— salary    I947 

— vacancy,  substitute 1948 

— removal    I949 

— conservator  of  tlie  peace  i960 

Jurisdiction     1950 

^-offenses  committed  by  children 

under  18  years  of  age   1960 

— husband    or    parent   failing    to 
support    or    deserting    wife    or 

child    1937-1944,   1960 

— offenses   against   children 1960 

— cases    affecting,    care,    custody, 

&c.,    of   children    .■ I960 

— ^lellnquent     children,     appoint- 
ment of  probation  offlcers  tor.. 1912 
— delivery    of    children     to    pro- 
bation   officer    1913 

— report,    proceeding    1913 

Court    rooms,    records     1951 

Clerks    and    bailiffs,    powers    and 

duties     1962 

KBEPBR  OF  ROI.1,8 

See  '•Geaeral  Aaaembly^ 
KEEPER  OP  SEALS 

Secretary    of    Commonwealth    to 

be    344 

KENTUCKY 

Boundary  line    is 

Compact  with ij 

KEYS 
Buyiiig  or  receiving  with  intent  to 

defraud     4449 

KIDNAPPtNO 

With     intent     to    extort     money, 

punishment   4407 

To  sell   as  slave,  punishment 4408 

Illegally      selalng.    or     secreting 

child     : ■ 4409 

Inmate  of  State  hospital,  punish- 
ment     ; " 4412 

KINO  AND   QTTEBN  COUNTY 

Commonwealth's    attorney.    fees.SSOS 
KINO  GEORGE  COUNTY 

Ballast  masters   ; 3661 

Commonwealth's   attorney,   f«es..3606 

KING  WILLIAM  COUNTY 

Commonwealth's  attorney,   fees.. 3506 

KNIGHTS  OF  PYTHIAS 

Chapter   171    not  to  apply   to 4302 

KNOWLEDGE 

Of  Infirmity  In  negotiable  instru- 
ment     6618 

By  Jurors,  of  facts  in  Issue 6014 

Fertilizers    1126,    1132 

— penalty    1127,    1131 

Agricultural  "lime; '. '. '.  '.UsH  'l'l"3S','ll34 
Seed  containers.. 1139,  1140,  1141,  1161 

— penalty    1161 

Cider   vinegar    1191 

Cider      1192 

Flour     1194 

Corn    meal    1196 

Ice    cream     121* 

Milk     , '   " 

Commercial    feeding    stuffs..,. 

Tobacco,    falsely    marltetSa. .. , 

Inspected  ■  hemp    1427 

Trade  unions,  etc, '. 1456 

Counterfeiting,    penalty     1466 


B»e. 
KNOWLEDGE— Coa. 

— application,    registry    1467,  Hit 

— certificate,    evidence    US* 

— penalty  for  false  statement Hit 

— Injunction,  damages  for  in- 
fringement      14« 

— displaj'ing     without     authority, 

penalty     1411 

— suits,    plaintiff    14«J 

Drugs,    folse    1657,    1659.   1((4 

Poisons  sold   or  dispensed   USl 

Morphine,      heroin,     opium.     Ac 

drugs  containing    liJl 

Used    in    transportation    of   dead 

body     17:1 

Oaths  of  deputies,  by  clerk  of  the 

court     J7I1 

Books     and     papers     stored     by 

auditor    IIM 

Game   for   shipment    from   State. 33(1 

LABOR 

See  ocommtasloaer  of  Lab*T"i 
*<  Labor  Ualoa' 

Special  act  regulating  prohibited, 

Va,  Const.,  i  (3 
LABOR  DAY 

Public    holiday     57»» 

LABOR  UNION 

Label,    trade    mark    Mfj 

- — application     H57 

— reglistry,    certificate,   evidence.. Us8 

— penalty  for  false  statement 145» 

— unlawful  use,  injunction,  dam- 
ages       I'M 

— displaying     without     authority 

penalty   ljj| 

Suits  by,  plaintiff  14(1 

LABORER 

See  "Exemptloaa"!  "Hoatcalcad 
Bxemptloa»''t  "Blcckaalc^ 

Men    of    ««; 

— extent  of.  how  perfected.  .6427,  «4J> 

— priority     »43i 

— transportation,        mining       or 

manufacturing  company   6431 

Wages,     exemption     66S5-*S5i 

L\KE    DRUMMOND 

Use  of  waters  of  by  city,  town 
or    county     3"' 

LAMPS         ■*  .„. 

Safety,   use   of  |n   min»s.  ..1861,  UU 
LANCASTER  .COUNTY 

Ferry    across   Curotoman   f"*''.."" 
Taking   terrapins    in,   penalty — «♦', 

— disturbing  ,eggs    , jlji 

— forfeiture    of    boat    jlfj 

Commonwealth's   attorney,  fees..3Sts 
Obstructing  landings  by  throwing 

oyster   shells   into   water 4(51 

LAND 

See  also  xCreathni  aad  UaUtaMea 
of  Ektates"!  "EUtatcs"!  "Laad 
OlMee"!  "Real  Skitate" 

Construed  to  Include,  cl-  10 * 

Recovery  for  damage  to  by  es- 
tablishment of  cemetery  »• 

Forfeited  or  escheated,  title  to 
acquired  by  settlement  or  pay- 

ment  of  taxes    4»J 

When   not  to  escheat   4j; 

Equitable    title,    escheat   of »" 

Forest    reserves    not    subject    to 

warrant,  survey  or  patent »« 

Entry   on   by  surveyor   of  oys'«''„,, 

ground      '»' 

Condemnation  of.  power  of  rail- 
road    corporation     3wi 

Telegraph  and  telephone  conduits, 

wires,    etc.,    on 4IS> 

Title  to,  transfer  of  in  condem- 
nation   proceedings 4369.   <"' 

— reversion  of   4J<» 

rtecordatlon  of  order,  judgment 
or  decree  for  recovery  of -»1'» 
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See. 
LAND— €•■. 

Action  to  recover,  when  Included 
within     boundaries     of     grant- 
under    which    plaintiff    claims, 

rule    for    recovery    5485 

Possession  of  part   not  construed 

as   possession    of  whole 6470 

Equitable    title   of   vendee  as   de- 
fense to  ejectment    6471,  6473 

— when  mortgag-ee  or  trustee  not 

to   recover    5472,    647 J 

Recovery   of,   allowance   for   bet- 
terments   or    Improvements, 

6483-64SS,  6491-6505 

— relinquishment   of   title 6502 

Re-entry  for  breach   of  covenant 

or   condition    5630-653)> 

— relief    against    5531-6634 

time  for    5538 

Limitation  of  actions  to  recover, 

6805-5809 
Actions   and   suits   to   recover   or 
charge       with       debt,       where 

brought    6049.    6050 

Controversies     as     to     title,     ap- 
peals    6336.  6337 

— ^Jurisdiction    of   Supreme    Court  - 

of  Appeals Va.  Const..   {   88 

LAND   HOOKS 

See  also  -TmxmiUtn" 

Form   of    2254,   2279 

— furnished    by.   auditor    2254 

— property   of  white   and   colored 

persons    shown    separately 2279 

— town   and   city   lots 2280 

—changes    noted    In    2'81 

— grants   entered    In    2282 

— notation  of  real  estate  sold  for 

taxes    2283 

Owner  causing  land  to  be  entered 

on      2451 

— forfeiture   for    failure    2452 

Exhibit    to    taxpayer,    correction 

of  entries   2273 

I.«nd    divided    among    several. ..  .2285 

Transfers   on    2285 

Mistakes    In,   correction. ..  .2286.    2288 
Owner    dying    Intestate     or     de- 
vising land    2287 

Entry  of  mineral  lands 2234 

Minerals  and  lands  assessed  sep- 
arately      2235 

Omitted   land,    entry   and   as8"s«- 

ment 2292,  2293 

Columns  added 2329 

Extensions  and  recapitulation. ..  .2337 

Original   2341,  2342 

Oath     to     2299 

Examination     of     2299 

Copies      2299 

—  —copy  to  assessor   2242 

Not    altered    by    commissioner    of 

revenue    after    delivery 2354 

— how    disposed    of    2342 

Admitted  as  evidence    2345 

No  book   for  previous  year,   how 

supplied    2331 

Court  to  cause  to  be  bound 5979 

LAND   BOUNTY 

Seal    used    In    claiming,    no    tax- 
charged   on    2402 

LANDINGS 

See    also    "Bri^cea"!    «llVfearTes°> 

Establishing  or  altering  location 

of      1977-1983 

— superintendent,    report    1977 

— viewers     1977 

—  — examination,   location,   map, 
report      1978 

^pay 198S 

Report  of  viewers 1978 

— proceedings  on,  process  to  sum- 
mon  proprietors    1979 

— service,   publication,    posting. .  .1979 


8«e. 
LANDINGS — Co>. 

— non-resident  or  unknown  own- 
ers     1979 

— defenses,  compensation,  dam- 
ages      1980 

— commissioners,    appointment. .  .1980 

meeting,  notice,  report 1980 

pay    1983 

report,  proceedings  on 1980 

—  — confirmation    1980 

Appeal    to   circuit   court    1980 

— hearing,    judgment    1980 

Costa    and    damages    1981 

Land  not  condemned  without  con- 
sent of  owner,  cemetery,  semi- 
nary       1982 

Not  more  than  one  acre  con- 
demned   for    1982 

Pay,  viewers,  commissioners, 
surveyor     1983 

Appeals  In  controversies'  concern- 
ing     6S36.    6337 

— Va.  Const,  t  S8 

Ferry,    to   be  Arm   and  dry 2062 

Franchise,  granting  by  city  or 
town     3016-3022 

— Va.   Const.,   i    126 

Separate  waiting  rooms  for  col- 
ored   persons    3716 

Drinking  ardent  spirits  at  boat 
landing,    punishment    4631 

Driving  animals  on  at  dangerous 
speed      4741 

Horse   racing  on    4741 

LANDLORD    AND    TENANT 

See  also  "Leasea"!  '■Hent" 

Dlbtress    on    property    of    tenant 

for    taxes   due    by   landlord. ..  .2441 

— credit  for  from  rents 2447 

Emblements,  common  law  rights. 6540 

— rent  for  land  occupied  by 6641 

apportionment  of  rent 6641 

— compensation      for      preparing 

land  for  crop   5542 

— tenant    holding    over    5643 

Hunting  on  land  without  license. 3334 
I.And1ord    as    party    to    ejectment 

against    tenant    6455 

Lien    on    crops    for    advances    to 

tenant    6454,   6456 

Manure,  removal  of  as  waste. ..  .6610 
Notice   to   tenant,  assessment   for 

local    Improvements    3069 

Notice      to      tenant  .    to      destroy 

diseased  trees 888,  899 

Service    of    process    on    agent    In 

proceeding  to  establish  road...  1979 
Waste,  liability  of  tenant  for,... 5506 

^-committed     pending    suit 6511 

— removal    of   manure   as 6510 

Leaaea 

Rights  of  tenant  in  escheated 
land    616 

Form   of   6165 

Contract  for  term  of  more  than 
Bve   years,   recordation   of, 

6192,  6193 

— when    writing    required     5561 

Covenant  to  pay  the  taxes,  effect 
of      6178 

— that  he  will  not  assign  with- 
out leave    5179 

— that  he  will  leave  premises  In 
good  repair 5179 

—  —effect  of  destruction  of  prop- 
erty     6180 

—  — when  lessee  deprived  of 
property    by    public    enemy. ..  .6180 

Covenants  for  lessee's  quiet  en- 
joyment  of  his  term    5181 

Provision  for  re-entry  by  lessor 
for  default  In   rent,  Ac 6182 

nights  of  tenant  when  lease'd 
lands    partitioned     6286 
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Bee. 
LANDLORD  AND  TENANT—Coa. 

Rightf)  of  grantees  and  assignees 

against    lessees    6512 

Rigrhts        of        lessees         against 

grantees,    assignees,    &c 5S13 

Qrant  of  reversion,  powers  pass- 
ing to  grantee 5514 

Notice    to    terminate    tenancy. ..  .6616 

— on  whom  served    6516 

— wtien    unnecessary    6516 

Effect  of  failure  of  tenant  to  va- 
cate  at   expiration    of   term.... 6617 
— liability  for  ube  and  occupation 

and    damages    5517 

Desertion  of  premises  by  tenant. 

rights  of  landlord    5618 

Vse  and  occupation,  action  for... 6519 
— effect    of    agreement    reserving 

certain   rent    6519 

Re-entry,     when     tenant    deserts 

— for  breach  of  covenant 66S0 

— proceeding  and  judgment 6530 

' — relief       to      defendant,       when 

barred     6530 

how  gotten   5633,  5634 

to  mortgagee  or  trustee. 6532 

— suit     for,     when     brought 5535 

— written   act,   recorded 5536 

rertiflcato,  publication 5636 

— possession    restored    to    owner 

within  what   time,   now 5538 

—limitation   of  suit  against  per- 
son in  possession  by  re-entry. .6639 
Unlawful     detainer,     proceedings 

against  tenant  6446 

Recovery  of  premises  in  action  of 
unlawful  detainer  for  failure  to 
pay    rent    6448 

arat 

Credit  on  of  taxes  paid  for  land- 
lord      2447 

Covenant    to   pay    5178 

Kffect  of  destruction  of  property. 6180 
— deprivation  of  property  by  pub- 
lic  enemy    6180 

— reduction  of  rent 6180 

Payment  of  balance  due  by  ten- 
ant on  contract  reserving  title 

to    chattels    6191 

Apportionment     5544-6547 

premises     . .' 6518 

— land    occupied   bs'   emblements. 5641 
— from  lessee  from  tenant  for  life 

or    other    uncertain    Interest.  .6543 
— recovery  by  personal  represen- 
tative,  remedies    6645 

— purchase    of    part    of    land    by 

holder  of  rent    6647 

—   — part    of   rent    by    holder    of 

land    6547 

Forfeiture  for  default  in   5648 

— recovery  of  premises  in  action 

of  unlawful  detainer 5448 

— security  for  rent    5449 

Attornment,   when   unnecessary.  .6614 

— when    void     6615 

Re-entry  for  non-payment   5518 

— forfeitures,  relief  against. 5631-5533 

Action    for    5619 

Interest     on     5519 

Who  may  recover    6520 

Who  liable  tor 5621 

Liability   of   under-tenant.  .5523,   5625 

Attachment    for     > 5526 

— entry    by    force   to   levy 5526 

Priorities  of    liens    5623,    6624 

Goods'  of  tenant,   removal    of   by 

subsequent    lienors    5624 

— payment  of  rent  by  lienors 6524 

— talcing  under  legal  process,  pay- 
ment of   rent    5524 

— goods  of  under-tenant   6526 

For  land  occupied  by  emble- 
ments     S641 

— apportionment     6641 


Sec 
LANDLORD  AND  TENANT— Cm. 

From  lessee  of  tenant  for  life  or 

other   uncertain    Interest   5S4} 

— apportionment      $S4S 

Compensation  for  preparing  land 

for    crops     S5iJ 

Attachment  for    641<-«4U 

DISTRBSS 
Of   property   of   tenant   for  taxes 

due   by   landlord    2441 

— credit   for  on   rent    2447 

Distress  for 551» 

When    made    5522 

By    whom    m>ide    5S22 

Goods    subject    to    5523.5524 

Effect  of  lien  on  goods 5524 

Entry   by  force  to  levy 5524 

Irregularity      or      unlawful     act. 

effect    of    5527 

— action  for  damages  f»r 5527 

Return    of   warrants    5528 

Venditioni    exponas     552S 

When     rent     payable     in     other 

thing  than   money    5529 

Forthcoming  bonds    651t-(5]t 

— affidavit    of    tenant    unable    to 

give     tSlJ 

— motion    for  judgtnent   on 651? 

— defense   to    6519.  (522 

— bond   of   claimant   of   rent 4519 

— sale    of    property    6519 

— quashing     S523 

LANDMARKS 

Injury  to  or  destruction  of 4479 

LAND  OPFirB 

See    also    •'Reslster   of  the   Lwi< 

Ofllee» 

RvKlater 

Election    J2S 

Term     324 

Bond    J25 

— effect  of  failure  to  give 227 

—filed     J2I 

Record   of  oath  taken  by 277 

Vacancy      329 

— how    filled    122,   329.  331 

Salary    3439 

Removal      334 

Ttusiness   hours    337 

Proceedings  and    voucher*'   W 

Clerks,  appointment   315,  3449 

— removal  or  suspension   331 

— salary    3439 

Employees    492 

Records    of     titles     in    Northern 

Neck    414 

Original  plat  not  delivered  out  of 

office     415 

To  file  and  preserve  Vouchers  and 

certificates     414 

To  keep  a  register  of  warrants..  411 
To    furnish    copies    of    unsigned 

grants     417 

— certificate  to 41i 

When  and  to  whom  to  Issue  war- 
rant       41« 

When   to  issue  duplicate  41' 

Report    of    oath    and    names    of 

chain-carriers    to    434 

To  receipt  for  plat  returned  to..  442 
To  Issue  new  warrant  on  loss  of 

land  by  caveat  *•• 

Grants  made  out  by   455 

When  not  to  receive  plat 45> 

When  not  to  Issue  grant  459 

To     note    grant     or    renewal    of 

warrant    ♦•' 

To   return  defective  plat  to  sur- 
veyor      J*J 

— postage  allowed    411 

When  and  In  what  form  to  issue 

Delivery  of  grant '.'.'.'."..'.' 4M 

Recordation  of  grant  'S 

—index    r. «W 
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8^0. 
LAND  OFFICE— Coa. 

Warrajit  for  surplus  In  arrant....   472 
Receipt  for  court's  c«rtfflcate  on 

resurvey     476 

To  enter  decree  repealing:  p-ant.  4S8 
Certificate  of  escheator,  publica- 
tion  of    S04 

— copy  (lied  with  Governor 604 

When  to  Issue  grant  for  escheated 

land   507.  B12 

List  of  grants,  forwarded  to  clerk 

of  court    2242 

— to  whom  furnished   2277 

Fees      2605 

— when  to  be  paid   260< 

— pal^   Into   treasury 402,  3439 

Account   with    auditor    2507,    2608 

— when       to      pay      funds      Into 

treasury    2509 

Contingent  expenses   3439 

Laad  GraMs 
Grants  to  run   in   name   of  Com- 
monwealth and   be   attested  by 

•    Governor Va.  Const,  J  75 

Copies  of  unsigned    417 

— effect  of  as   evidence    417 

— as  to  vested  rights  417 

LAnd    not    to    be    granted     421 

Issuing  on  Judgment  on  caveat..   460 
When  caveat  dismissed  or  decided 

In  favor  of  defendant   466 

Affidavit  of  person  applying  for.   4F9 

Issuance    of    459 

When  not  to  Issue   459 

Void      469 

— magazine  at  Westham   469 

— stone  quarry  worked  by  State..   459 

— common    459 

— natural  oyster   bed    459 

Noting  by  register 4«1 

When  and  in  what  form  to  issue. .   467 

Delivery  and  execution  of 468 

Recordation    of    468 

To     heirs    and     assigns,     reoitals 

In    469 

Correction  of  errors  In 476 

Consolidation    of    476 

When    new    grant    to    Issue    for 

surplus    478 

Kntry  for  surplus  In   471,  572 

Recitals  In  grant  for  surplus....   472 
Following  suit  to  supply  link  in 

title   483,  484 

^.caveat   against    484 

— recordation    of    485 

Suit   to   repeat    486 

— limitation  on    5822.  5823 

For  escheated   land    607,   fl2 

Forest    reserves   not   subjeot   to..   632 
List    of    furnished    to    riertcs    of 

courts    2242 

List    furnished    to    auditor,    com- 
missioner  of   revenue    nnd    ta\ 

boards    2278 

Copy  furnished  commissioners  ty 

individual     •.'278 

Kntered    in    land   books 2282 

Of     waste     and     unappropriated 

land    2504 

Recorded  in  deed  book  3393 

Natural  oyster  bed,  rock  or  shoals 

not  to  be  granted    3573 

Survey 
Warrant   lodged   with   surveyor..   420 

Entry    by    surveyor    422 

When    entry    void    124 

Warrants   not   fully   approprlitcd 

by   entry    426 

By     surveyor     of     an     adjoining 

county     426 

On   land   In   possession   of  another, 
.  428-431 

By   whom   made    432 

Notice    of   time   of    433 

Entry   void    when    party    fails   to 
appear  for  survey  434 


Sac 
LAND  OFFICe: — Cob. 

Variation   of   magnetic  needle    to 

be    stated     436 

— forfeiture  for  failure  to  state..   436 

Chain-carriers  to  be  sworn 436 

— report   of   oath    436 

How  made  and  marked 437 

Plats     and     certificates,     delivery 

of  and  what  to  show.. 438,  441,  457 
— examination   and    entry    of    ....   439 
— penalty  for  delivery   of  to   un- 
authorized   person    441 

— rftturn    of    to    register   and    re- 
ceipt   for     442 

— filed   with  clerk  of  court 443 

— when    not    to   be    recorded 468 

— ^vold      458 

Annual  return  of  list  of 440 

By    one    in    possession    who    has 

paid    taxes    457 

Return   of  defective   plat   to  sur- 
veyor        463 

Removal  of  defects   464 

— penalty  for  failure   465 

Resurvey    by    patentee    473 

— costs  and   damages   473 

— security     for     474 

Resurvey  on  petition  of  grantee.   476 
— return    of    certificate    to    land 

office    476 

^-caveat   against    477 

— ^new  grant  for  surplus  478 

Caveat 

Filing    429,    430,' 450 

Proceedings  on   431 

Duties  of  clerk  of  court 446,  446 

Process  on    446 

Trial     447 

Proceedings  after   Judgment 448 

— if  for  defendant    448 

— if  for  plaintiff    460 

Writ   of  error   to  Judgment 449 

Issuing   new   caveat    448,    450 

Causes  for  TrbJch  may   issue....  444 

What    to    state    444 

Effect  of  failure  to  enter 444 

Copy      delivered      to      clerk      by 

caveator    ., 445 

— void  for  failure 445 

Issue  of  grant  when  Judgment  for 

plaintiff     450 

Proceedings    on    second    caveat..   451 

Costs,  security  for   4B1 

Affidavit  filed  with  453 

Dismissal,   new   summons 454 

—order  of  publication    454 

List    of    those    decided    or    dis- 
missed         465 

Fees  refunded    466 

Against    resurvey     477,    478 

Against    grant   to   supply   link   In 
title     484 

Warraata 

Register  of  416 

When  and  to  whom  to  Issue 418 

Issue   of  duplicate   for   lost   war- 
rant      419 

Location  of  land  on    420 

Land  on  which  no  warrant  to  be 

located    421 

How   entered    when   no   surveyor 

in    county    426 

Entry  and  survey  when  principal 

surveyor    Interested    427 

Caveats   to   prevent   Issue, 

429,    430,    431 

Location  on    420,  422 

Entry   by   surveyor    422 

Priorities      423 

When    not   fully  appropriated   by 

entry    425 

Location  of  land  In  possession  of 

another     428-431 

Location    void    when    party    fails 

to  appear  for  survey  434 

— ^new  location    434 
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Location      Invalid      when      bond 

already  settled    457 

Location  of  on  surplus  In  jrrant, 

new   grant   for  surplus    472 

Location,   inclusion   of  several  In 

one   grant    475 

New  warrant  on  loss  of  land  by 

caveat    4B2 

Assignment    of    4t0 

NotinR   of    grant    on    or   renewal 

of    462 

When   personal  estate    462 

When  real  estate   4$2 

Forest  reserves  not   subject   to..   632 
LARCENY 

See    also    oCriminal     Praeednre"! 

"Grand  Larceny"!  "Petit 

Lareeny" 

Conviction    to    disqualify   voter. .     82 

— Va.  Const.,  {   2S 

— to   exclude   from   resistration . . '   93 

^Va   Const.,    {    23 

— to   disqualify   for   Jury   service. 5984 
Grand   and   petit,   defendant  pun- 
ished     4440 

Of   animals    4440 

Of    sand    on    banks    of    Potomac 

river    4441 

Of    bank    notes,    checks,    account 

books     ...    4442,     444S 

Of  things  affixed   to  freehold 4444 

Of  dOKS    2324,  2326,  4446 

Of  oysters,  punishment 3233,  3237 

— roughing    or     taking     without 

culling    3274 

Entry  of  dwelling  house  with  in- 
tent  to   commit,   punishment. .  .4437 
— other   house,  ship,   railroad  car, 

etc 4439 

Possession  of  tools  with  intent' to 

commit    ;. . .  .4437 

Removal,  etc.,  of  goods  levied  on! 4447 

Receiving   stolen    goods    as 444h 

Binbezzlement     of     money,     bill, 

check,  etc.,   as    446 1 

—of  public  funds  by  officer 4462 

Sale  or  pledge  of  goods  of  another 
and  falling  to  pay  over  pro- 
ceeds     4453 

Failure  to  perform  promise  to  de- 
liver crops,  etc..  In  return  for 
advance  of  money   4454 

Fraudulent  sale,  removal,  etc.,  of 
mortgaged  chattel    4466 

Failure  to  pay  for  or  return  goods    " 
delivered   on   approval    4456 

Obtaining  money  or  other  prop- 
erty by  false  pretenses  or 
tokens     4459 

Suspension  of  sentence  on  con- 
viction      4486 

Of  public    records    4518 

When  possession  of  stolen  goods 
by  Junk  dealer  is 4711 

Attempt  to  commit,  how  pun- 
ished     4787 

Committed  without  State,  Juris- 
diction   of    prosecution    for 4769 

Search  warrant  for  stolen  prop- 
erty     4819-4822 

Of  United  States  currency,  suffi- 
ciency   of   proof    4870 

Of  money,  bullion,  bank  notes, 
«c.     4870 

Sufficiency  of  indictment 4870 

Sufficiency  of  proof  of  owner- 
ship      4872 

Conviction  for  petit  larceny  on 
prosecution  for  grand  larceny.  .4921 

— when  proof  shows  property 
worth  more  than  fifty  dollars.  .4921 

Special  commissioner  or  receiver 
falling  to  account  for  money.. 6278 


8w. 
LARD 

See    also    •'Inapectien"!    «In«fcc- 
tptn" 

inspectors  of 1400.  1401,  »« 

— brand    by    14!5 

— hew  marked  when  unlit  to  paa3.I4!t 
LASCIV10U.SXE»S 
Iiewd   or   lasclvloui   cohabitation. 

punishment   4MS 

LAUNDRY 

Regulation    and    inspection   of...lS<5 

Construction     of    term IMS 

Children,   employment   In, 

1809-1811,    1814-1811 

— penalty    1114 

— by    parent    ISli 

LAW    AND    Kftt'ITY    COURT  Of  THE 
CITV    OF    RICHMOND 

Establishment    Sill 

Jurisdiction    5922,  iiii 

Terms    UU 

SheritF  of  city  of  Richmond  to  be 

officer   to    SM4 

Rules,   docket    S»!4 

Judge,  salary,  how  i>ald 14(8,  M24 

— Increase,  decrease 14M 

Clerk    2t»(.  UM 

— register  of  securities  kept  by..»!S 

—fees    UK 

— election,  term,  compensation. 

12>,  MM 
Removal    of     cases    to    or    from 
other    courts   of   city   of  Rich- 
mond      SMI 

Appeals   from    5922,  SM> 

Commissioner     MM 

ShertfF,  fees  paid  from  treasury.  .UK 

— deputy    JMJ 

Chancery    docket    M45 

Office    Judgment,    when    becomes 
flnal    tl34 

LAW  LIBRARIES 

See      also      «Llbnirle«''i      «S(ate 
Library" 

Separate  from   State   Library —  Ml 

Establishment    and    branches US 

Additions   to    258,  JH 

Regulations    J't 

Who  may  use    371.  5t'i 

Librarian     and     employees,    ap- 
pointment     360,  3(8.  5878 

— Va.  Const.,  g  182 

Supreme    Court     of    Appeals    to 

control  and  use 3(0,  3(8,  S8Tt 

— ^Va.  Const.,   J    132 
Publications  received  in  exchange 

placed    In    MI 

Supreme  Court  reports  placed  In.  847 
Acts    of    Assembly    furnished  to.. 888 
Director  and  employees  of  Legis- 
lative    Reference     Bureau     to 

have  access  to    ('( 

Fees  from  bar  examinations  ap- 
plied   to    1417 

Contributed    by    members  of  the 

bar    171,  874 

— duties  of  clerks  of  courts 878 

— rules  for  government  Of 178,  874 

LAW   IHEHtCRANT 

See  xNegotlaMe  InatniBenta" 

When    rules    of    to    govern 5781 

LAW   RRPORTS 

See  "Snprvnie  Conrt  HeporV 

LAW   SCHOOLS 

State   Reports  furnished  to 8*7 

Journals,  Acts    of  Assembly  and 

Code   furnished    to    J" 

Teacher    In,    license    to    prattice 

law  granted  to    84W 

LRASES 

See  also  "Landlord  and  TenaBt*' 

Form    of     51(8 

Of  gas.  oil   or  minerals  by  State 

Oeologlcal    Commission    *" 
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Sea 
I.BA8BS— Coa. 

Petition  by  committee  to  lease 
property  of  Insane  person, 

1065-1057 
Of  ferries  across  Elizabeth  river. 2048 
Of  Norfolk  county  ferries.  .2050,  2061 
Of    property    of    county,    city    or 

town  exemption  from  taxation. 2272 
Of    real   estate    for   collection    of 

taxes    2439 

Of    corporate    property    by    city 

or  town    3016,  S018-30«2 

— Xa.  Const.,  t   126 

Of    oyster    ground S224-S228 

— forfeiture  by  corporation  for 
employment      of      non-resident 

labor    3224 

Recordation  of   In    deed   book.... 3393 
Railroad    operated    under,    llllnK 
with    State    Corporation    Com- 
mission  8993 

Of  real  estate  of  convict 6004 

Deed  of  release  effectual  without 

lease    51S6 

Deed  of,  transfer  by  of  posses- 
sion   to   use    6165 

Covenants  to  pay  the  rent.. 6178,  6180 

— to  pay  the  taxes   6178 

— that  he  will  not  asslgrn  without 

leave     6179 

— ^that  he  will  leave  the  premises 

In  gfood  repair   6179,  6180 

— for  lessee's  quiet  enjoyment  of 

his    term     6181 

— for  re-entry  by  lessor  for  de- 
fault of  lessee    6182 

— rights   of  grantee  of  reversion 

In  ^ 6612 

— rights    of     assignee    of     lessee 

In     6612 

— rights  of  lessee  against  grantee 

of    reversion     5613 

Contract  for  term  of  more  than 
Ave  years,  void  as  to  creditors 

and    purchasers    6192 

— valid   If  recorded,  etc., 

r     ,    ^  ^   ,      ^     .  5193.  6194,  6196 

Included   In   devise   of  land 5240 

By  curator  of  estate  of  decedent. 6248 
Rights    of    lessee    where    leased 
lands   divided    or   sold    In    par- 
tition proceedings   6S8i 

Surrender  or  renewal  by  or  on 
behalf  of  Infant  or  Insane  per- 
son      :...6334 

Of  real  estate  of  Infants,  Insane 
persons    or    trust    estate,    suits 

ror     6335-5341 

— who  may  not  be  Interested  with 

lessee    6341 

— proceeds,   how   secured,  applied 

and   paid  over    6J42,   6343 

secured  to  wife 5345 

Rights  of  grantee  of  reversion.  .6612 

— of  assignee  of   lessee 5512 

— of    lessee    against    grantee    of 

reversion      6613 

As  evidence  In  action  for  use  and 

occupation  of  land    6519 

Contract    for,    writing    required.  .5561 
Of  corporation,  service  of  process 

on   lessee    $0«6,   60$C 

l.i:r~  covnty 

Trespass  by  animals  of  non- 
resident, damages J642 

— distress  of   3644 

— when  returned  to  owner 3646 

— when    surrendered    to    resident 

purdiMer    364* 

Fees  of  Commonwealth's  attor- 
ney     3606 

LEB-JACKSON    DAY 

Public  holiday  676S 

LBB  MBMORIAL  ASSOCIATION 
Acts    relating    to    continued     In 
toToe    jl 


Sec. 
LBGACIBS 
See    "Wills" 

For    retired    teachers'   fund 792 

Inheritance    tax    on.    exemptions 

from     2272 

tiegatee     dying    before     testator. 

Issue    to    take    when 6238 

— to    several    Jointly    6238 

Distribution    to    legatee    6437 

— order     to     creditors     to     show 

cause  against   5439 

— refunding    bond... 6437,    6438,    6439 

— refund    by    6438,    6439 

1,BGAL  TBNDBK 
See  also  "Money" 
Gold    weighed    with    weights    not 

sealed     i486 

Notes,  levy  of  execution  on,  how 

accounted    for    J487 

LBGISI,ATIVB    DBP.\RTMBNT 
Separate      from      executive      and 

judicial    Va.  Const.,  {(  5,  39 

General   provisions, 

Va.  Const.,  {|  40-68 
LBGISLATIVB  DISTRICT 

City    of    second    class    remaining 

part  of    2909 

1.E30ISLATIVB  RBPBRBNCB   BURBAV 

Provision   for   673 

Director,  appointment  and  quali- 
fication          573 

Salary  and  term  678 

Duties   673,  677-679 

Assistants,  draftsmen  and  clerks.    674 
— appointment  and  compensation.   674 

Offices   and   office   hours    676 

Books    and    records    of    open    to 

public    678 

Requests       for      drafting      bills, 

secrecy      679 

Printing   and    stationery    for 680 

— payment  for   680 

LBPROSY 
Bodies     dead     of,    transportation. 

rules     for     1728 

LETTERS    OF   CREDIT 

Issued    by    banks    or    trust    com- 
pany      4112 

LEVARI    FACIAS 

Abolished     6480 

LEVIES 

See   "BzccotloBa"!  <«BteeBaptIaiu"t 
••Hoaaeatead   Ezeaiytlou";   "In- 
terpleader"! •"Taxatloa" 
County  levies,  see  '^Conatlea" 
Of    tax   to    establish    tuberculosis 

sanatorium     1610 

Of  road  tax    1986,  198'< 

— for    upkeep    of    roads    and    re- 
demption  of   bonds    8117 

Of   taxes   for   paying  Interest   on 
and  redeeming  bonds  for  roads 

In    magisterial    district 2123 

To   recover  penalty  for   non-pay- 
ment   of    taxes    3066 

Appeals  from  levy  of  taxes 6386 

Exemptions  not  to  extend  to  levy 

for    taxes     6663 

To    collect    tax    from    merchant.  .2366 

Pension    exempt    from 2656 

For   pension   fund    2662 

By    supervisors    2720 

— school    taxes    2721 

— to      pay      Interest     on      school 

bonds     2721 

—to  provide  sinking  fund  to  pay 

bonds  Issued  for  buildings  . . .  .2741 
— for     erection     of     Confederate 

monument      2742 

— to   pay  allowances   by   courts.. 275i 

— appeal    from     2762 

— for  support  of  poor 2796.   2801, 

—of    tax    for  extension   of   turn- 
pike In  counties   409!> 

Crops  exempt   from    2830 
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Sec. 
LEVIBS— Coa. 

Unreasonable,    prohibited    2831 

Removal    of    groods    2831 

On  horses,  live  stock,  sustenance. 2831 
Of     taxes,     by    cities    of    second 

class     2$07 

County,  payment  of  when  terri- 
tory annexed  to  city  or  town.. 2960 

Rent    for    oyster    ground 3225 

To  pay  for  installing;  general  In- 
dex In  clerk's  office 33>S 

On   trespassing-  animals 3541 

Payments    on     Insurance     policy, 

when  not  subject  to   421> 

Removal     of     groods     levied     on, 

punishment      4447 

Order  In  which  paid  from  de- 
cedent's  estate    5390,   5391,    6396 

On  goods  on  leased  premises, 
provision  for  payment  of  rent. 6624 

Of    execution     t485 

— on   equitable   Interest    6480 

— property    subject    to    Hen 6486 

— property  In  personal  possession 

of    debtor     6490 

— on  goods   in   warehouse.  .1314,   1331 
— on      Judgment     for     debt    due 

State     2619 

venditioni  exponas 2627-2530 

Of    attac'hmen  t    6389,    6390 

— on  effects  in  hands  of  ofncer..6408 

— for  rent,   entering  by  force 6626 

— on  goods  in  personal  possession 

of  party    6526 

Distress  warrant,  officer  entering 

by    force    ■. .  6526 

— on  goods  In  personal  possession 

of    party     6526 

Homestead  exemption  not  ap- 
plicable to  claims  for    6531 

— Va.  Const.,  i  190 
Indemnifying   bond,    when   officer 

entitled    to    6164 

— procedure    of   officer   when    not 

given     6154 

Suspending   bond    of   claimant. .  .6156 
Forthcoming   bond    of  claimant.  .6167 

Interpleader      . . . : .6152-6168 

LEVISA  RIVBR 

Obstructing  navigation,  punish- 
ment      4752 

LBWDNBSS 

See  xHonae  of  ProatltntlOB" 

Punishment     .' 4645 

LIABILITY 

Of  manufacturer  or  packer  to 
seller  of  falsely  branded  goods.  1440 

Of  dealer  in  drugs,  for  misbrand- 
ing or  adulteration  when  guar- 
anteed by  manufacturer  or 
wholesaler    1659 

Of  mine  operator  for  death  or 
injury    of    employee    1872 

Automobiles,  damage  by  viola- 
tion   of   laws    relating    to, 

2146,  2148 

— seizure   of  machine   2146 

—sale    2147 

Of  clerk  of  court  to  person  In- 
jured by  removal  of  records 
from   county   or  city    3387 

Of  clerk  of  court  for  failure  to 
note  release  of  deed  of  trust  or 
other  obligation    3402 

Of  attorney  to  client   3427 

Of  directors  and  officers  of  cor- 
poration  for  false   statement.  .3806 

Of  members  of  company  or  asso- 
ciation acting  as  bank  of  clr- 
culatloB  In  suit  by  State  to  re- 
cover  capital   stock    4163 

Of  officers  of  Insurance  company, 
writing  insurance  when  com- 
pany  Is   insolvest 4806 


Sec. 
LIABILITY— Cob. 

— of  mutual  tire  or  storm  Insur- 
ance company  falling  to  per- 
form duty   4S35.  4341 

Of  husband,  wife's  estate  not 
liable    for    SIM 

Of  wife,  husband  not  responsible 
for    51J4 

Of  heir  on  warranty  of  ances- 
tor      SI4S 

For  unauthorized  use  of  name  or 
picture  of  any  person  for  ad- 
vertising purposes   578! 

LIBBL 

To  recover  damages  for  deatli 
caused   by  vessel    5"M 

Action    for    Insulting   werds SJJl 

Apology,  evidence  of  in  mitigation 
of  damages   MM 

Plea   of    truth    M4I 

LIBRARIAN 

Of    Senate,    salary    1457 

— ^when  office  kept   open   J457 

Of  law  library  of  Supreme  Court    _ 
of   Appeals    Sid 

LIBRARIBS 

See  "Law  Llhniriea'*i  "State 
Librarr" 

Donations    of    State    publications     . 

to    »' 

Copy  of  Journals   of  Senate  and 

House    furnished,  to    '»• 

'    Acts  of  Assembly  furnished  to..  Jl» 
Annual     reports     of    department* 

furnished     to     «• 

In   public  schools    ^'*' ifi 

— manager   '54.  i6l 

Property    of    exempt    from    tai- 

atTon 2J7S.  "JJ 

No   Inheritance  tax  on  gifts  to..21Ti 
— Va.   Const.,   S    183 
Established   by  city  or  toyni....J»i4 
— fund    for    »'« 

LIBRARY   BOARD 

See   '•State   Librair" 

Appointment     MJ 

A    corporation    Jjj 

Records   of   proceedings   jW 

Property    acquired   by    '•' 

Library     funds     expended    under 

direction    of    'JJ 

To    receive    no    compensation —  Jg 

Report   to   Governor   ;2 

Board  of  directors   JJJ 

Term    JS 

Meetings    |g 

Appointment   by   JJJ 

Secretary,   duties    '5 

— records  kept  by   JS 

To  permit  use  of  library  jJJ 

Time  books  may  be  kept  out —  »• 
Fees    charged    for    copies    made 

by     '" 

Exchange  <pr  sale  of  dapUcates..  Wj 

— account    of    '*' 

To    arrange   (or   distribution  and 

exchange   of   Virginia   publics- 

tlons    »' 

To    flx    prices    of    State   publics- 

tlons    3H 

Warrants    on    library    fund J^' 

Books  procured   by   '*' 

— historical  works  and  relics —  'W 
,    Expenditures    to    publish   Itistory 

of  Virginia    "^ 

To   determine  value   of  book  not 

returned     •  •  •  '" 

Publication  of  Journals  of  House 

of  Bursessea  tor  *" 
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LICENSES 

See  "Anditnr  of  Public  Aceanta"! 
■•Aiitomabllca''i  '<CaaiBilMloaer 
of  the  RcTeoDe'i  •'Oaaae'*! 
xHnntlnar"!  "Taxation" 

General  Assembly  may  levy, 

Va.   Const.,   i    170 

To   whom  granted    2368 

When    required     2359 

— transacting     business     without 

•     compensation     2859 

When   may  be  granted    2369 

Application    23«0.  2861,   2362 

— filing    2860,    2361,    2362 

— certiHcate    of   commissioner, 

2360,   2861 

Period    for    which    grajited 2361 

— expiration    2361 

— for  three  months  or  less   2361 

— fee    of    commissioner 2361 

Amount   of    2361 

When    Auditor    may    grant 2362 

Commissioner  of  revenue  may  ob- 
tain      2363 

Form  when  issued  to  partnership, 

corporation,  etc 2364 

Partnership,   effect   of   change   In 

partners     2365 

— change   In  name    2365 

Interrogatories    to    applicants. .  .2366 
— refusal    to   answer,    penalty. ..  .2366 
Designation     of     place    of     busi- 
ness      23(67 

— void   If  place  not   designated.  .2367 
Corporation,    designation   of  date 
of   authority   to   transact   busi- 
ness      2367 

— void  for  failure  to  show  date. 2367 
Exemptions  where  tax  estimated 

on   Income    2868 

Person  or  corporation  engaged  In 

more  than  one  business   23(8 

Doing   business   without    2389 

When    double    tax    Imposed 2369 

—collection,    penalty    for    failure 

to    pay    2369 

Assessment    2369 

— reformation  by  Auditor   2370 

— of  l^s  than  legal  tax,  omission 

deducted  from  compensation  of 

commissioner     - 2371 

To  whom  tax  paid   2372 

Issuance     2373 

Expiration,    term    2373 

Apportionment    2373 

Lists,    return   to  Auditor    2374 

— what    to    show,    form 2374 

— authentication    2374 

— return     2374 

— ^as  evidence   to  charge  officer.. 2375 

A  personal  privilege 2376,  2377 

Assignment     2377 

Revocation     2378 

— cost  of  proceeding   2378 

Alteration  when  place  of  business 

changed      2379 

Carrying  on  business  without. .  .2380 
— penalties,  separate  offenses. ..  .2380 
When  payable  Into  treasury. ..  .2381 
Does   not   exempt   property   from 

taxation      2382 

Commissioner's   fees    2383 

— transfer      2383 

— by  whom  paid   2383 

— when     withheld     2384 

Erroneously  assessed,  correction. 2386 

— time    for    2386 

— correction  or  refund, 

2386,  2387,  2388 
Doing  business  without,  penalty. 2398 
Violating  law   with  reference  to, 

penalty     2398 

Penalties,    how    recovered 2394 

— action    of    debt    2396 

arrest,  bond  SS9S 


Sec. 
LICENSES — Con. 

— presentment,  indictment  or  In- 
formation      2896,    2396 

By  cities  of  second  class 2907 

Imposed  by  cities   and   towns 3072 

Revocation  of  for  violation  of 
prohibition     law_   4653 

Oa  Particular  Claiiseaf  of  Peraoas,  Occo- 
patlOBS  or  PrlvlleKea 

Theatres     2373 

Exhibitions  or  other  perfor- 
mances      2373 

Bowling   alleys    2373 

Billiard    tables     2373 

Bagatelle    tables     2373 

Pool  tables    2373 

On    accident    Insurance    company, 

procedure     to     obtain 4272 

— revocation    of     4320 

To    manufacture    alcohol    4600 

To  hospitals  to  buy  and  dispense 

ardent    spirits    ,....4601 

— to  chemical  laboratories    4601 

— to   hotels    4602 

Of  manufacturer  of  toilet  articles, 
patent  medicines,  etc.,  to  pur- 
chase alcohol    4590 

Of  alien  casualty  Insurance  com- 
pany, deposit  required    4326 

Automobiles,      motorcycles,      etc, 

owner    2126 

— application    for    2126 

— Issuance,    form     2127 

— attached  to  machine   2127 

— of   manufacturer   or   dealer 2128 

— chauffeur    2129 

— termination    of    2130 

— fee    2128,   2129,   2132 

— T-loss    of,    duplicate    2135 

— return  of  when  machine  sold.. 2136 
— another     car     purchased,     new 

certlflcate     2136 

— transfer    2136 

— non-residents    2137 

— automobiles,   operated  for  hire, 

fee     2151 

^when  payable   2152 

Building  and  loan  association,  re- 
vocation    of     4166 

On    bulls    : 6447 

Or  charter  of  corporation,  refund 
when    erroneous   or  excessive.  .3775 

To   practice  chiropody    1620-1623 

— annulment    1623 

Clams,    taking    3293 

— buying,    marketing,    shipping.  .3294 
Condimental     stock    and    poultry 

food,  sale  of   1246,  1247,  1248 

Of  co-operative  life  insurahce  or 
casualty  coftipany,  revocation  or 

suspension    of    4270 

Crabs,  taking,  buying  or  market- 
ing     .'.3292 

— fees,   taxes    3292 

— how  license  designated 8292 

Of  dealer  In  nursery  stock 882 

Dentistry,   to   practice    1644,  1646 

— registration     1647,     1648 

; — revocation,   causes  for 1649 

—  — hearing    1650 

—  — appeal    1661 

To      druggist      to     sell      alcohol, 

whiskey,  brandy  and  wine,  pro- 
cedure   to    Issue    4599 

— wholesale   druggist    4600 

— revocation  of  for  violation  of 
law  relating  to  Intoxicating 
liquors    4593,   4695 

—  — for  failure  to  discharge 
clerk     4576 

To  practice  embalming  dead 
human  bodies    1720-1723,   1726 

Of  Are  Insurance  company,  revo- 
cation of   ; 4^07 
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Sea 

UCRNSBS — Con. 

— for  entering  contract  to  fix  pay 

of    agrents    4312 

To  fish  for  market  with  nets.  ...31(6 
— for    manufacture    into     oil    or 

manure 3167 

— for  blue  fish  by  hand   3168 

-^feea.   taxes    3167.   3168 

— display    of   Iic«nse    3168 

— forfeiture  for  flshinK  without.  .3169 
— revocation   for  taking:  food  fish 

for    fertlllier    3176 

Fish,  manufacture  into  oil  or  fer- 
tilizer  or   takinir   therefor. 

3167.  3168,  3185-31)>0 
— Issue  of   license,   tax, 

S168.  3186,  3189 

— transfer     3189 

Foi   BaltlnK  or  buying  herring  or 
packing   flsh   roe  (or   market.. 3170 

— tax.    fee    3170 

For  flqhlne.  non-resident 3209 

To  foreign  corporation,  issued  by 
State   Corooration   Commission. 3746 

—fee      3746 

— Va.   Const.,   i   167 

—  — revocation    ....Va.  Const.   I  157 
To    foreign    telephone    and    tele- 

•rraph   companies    4036 

Of  fraternal  beneilt  society 4287 

— foreign     fraternal     benefit     so- 
ciety      4288 

—  —cancellation   of    4295 

suspension  of   4299 

—  — ^revocation   of    4301 

Rarage.  fee    2149 

—definition    of    2160 

Of    graduate   nurse    1706-1714 

For   hunting,   date,   contents    3327 

— nounty,    how    obtained,    fee.... 3328 

— State,    how    obtained,    fee 3329 

— ^non-resident,      how      obtained, 

fee    3330 

— aliens,    how   obtained,   fee 3331 

— by  whom  Issued,   record    3332 

—money    received    from,    disposi- 
tion   of    3333 

— not    required    of  owners.    land- 
lords,   &c 3334 

—delivered    to    and    returned    by 

nlerks    of    courts    3336 

— to  be  carried  and  exhibited...  .3336 
—hunting    without,    transferring, 
using    another's    license,     pro- 
hibited      3837 

For  hunting,  in   Accomac  county, 
itlspositlon  of  proceeds  from... 3347 

— Northampton    county    3347 

— Princess    Anne   county 3347 

Of  Indemnity  insurance  company, 

procedure   to  obtain 4272 

Of   Industrial    sick   beneflt    com- 
pany     : .  .4364.  4366 

Of  Insurance  companies, 

4176,  4177,  4181,  4196 

— revocation  of 4180.  419S 

— renewal   of    4210 

— suspension    of    4223 

—renewal,    conditions    of 4226 

— promoter  or  stock  salesman  of. 4237 
— segregation    of   for   State   tax- 
ation     2206 

To  practice  law,  attorney  of  an- 
other State  3408,  3409 

— teacher  In  law  school 3409 

— to  applicants  passing  examina- 
tion     3411,    3419 

— revocation  of   3420,  3423,  3424 

Of   life   insurance   company,    pro- 
cedure   to    obtain    4272 

—revocation   or  suspension   of. .  .4260 
— credit  for  on   reincorporation.  .4264 

To    marry,    required    5071 

— by  whom,  issued   6072 

— oertlflcate     5074 

— return    of    t . .  r .  S074 
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— penalty   for  failing  to  return.. S67< 

— ^registration     B67S 

—filing    t«76 

— defective,  validity  of  marriage. 5613 
—clerk  Issuing  contrary  to  law..4S41 

— celebrating    without    4641 

Of  maternity  hospital   l}tt 

To   practice  medicine   1612-1617 

— annulment    of    1123 

— suspension  or  revocation  for 
unlawfully  prescribing  Intoxi- 
cating liquor   4tiS 

On    merchants    2366 

—interrogatories    2366 

— review  by  local  board 2366 

— refusal   to  furnish  inforroation. 

penalty     2166 

— Increase,  collection 2366 

— decrease,  refund   2366 

Of  mutual  fire  or  storm  insur- 
ance  company    4X23 

Not    required    of    newspapen....l6U 

Underwrl  ter's    agency    4313 

Of   keeper   of  ordinary,   forfeited 

for  permitting  gambling.  .4688.  4696 
Oysters,  shucking  and  packing.. 32II 
•^buying  for  market  In  barrels.. 3231 

— in   lieu   of  taxes  on   capital 3239 

— registration    of    boat    used    in 

Ufcing     3S41 

—  ^-display  of  mark ». 3241 

— to    tongers     3241 

revocation  of  3144 

— to     catch     with     scrapes    and 

dredges     314( 

tax    324T 

— to    carry    out    of    State    when 

under  size  tHi 

— to    carry    seed    oysters    to    be 

planted  in  State   32M 

Of   panoramas    tVt 

Pharmacy,    recognition    of   when 

Issued   by   former  board 16'( 

— issued  without  examination,  to 

whom    16W 

— examination  for   1684.  16»l 

— issue   of   1681 

Pilots     a....36U 

Private    Institution    for    care   of 

feeble-minded  persons   1963 

On  professional  firms,  separate,  to 

members     2368 

Scallops,    taking    g*3 

—buying,    marketing,    shipping.  .12*4 

On    public    shows    t3T] 

— imposed  by  city  or  town  on 
show,  etc..  outside  of  corporate 

limits    3#« 

To  operate  slaughter  house,  san- 

sage  factory,  etc.  l!JJ 

—revocation    Ita 

For   sale    of   soft   drinks 4t(S 

— revocation    460 

Party  buying  and  selling  conpoM 

of   State   bonds    1514 

Streets,    projections    over Ml» 

UEN 

See      also      "ItetUmmtr'm      Uea") 
"Warehonaea    and    WarebenM- 
nM'n" 
Action  by  officer  to  recover  prop- 
erty subject  to  lien    t*" 

On   trespassing  animal  for  dam- 

ages     »*' 

On  animals  and  vehicles  taken 
charge  of  by  Society  for  Pre- 
vention of  Cruelty  to  Animals. 

45»,  ««» 

—enforcement  by  sale  W*' 

Of    assessment    in    proceeding  io 

establish    drainage    district — Ik' 
Of  assessment  for  local  improve- 
ments  «■' 
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Of  assessoient  against  bank  or 
banking  institution  for  fees  for 

examination    412t 

Of    attachment    6393 

—on    goods    or    money    In    bands 

of  officer    6408 

— necessity  for  recording  memor- 
andum   of    lis    pendens 6469 

Of    attorney-at-law    for    fees.... 3429 
On  baggage  at  hotel  or  boarding 

house  6444 

— removing  baggage  without  pay- 
ing  bin    4464 

Of  bailee,   how  enforced 6449-6451 

By   corporation   to   secure   bonds, 

procedure   to  create    3783 

Of  creditor  bringing  suit  to  set 
aside    fraudulent    transfer. .'..  .6186 

— of  creditor  flllng  petition S186 

On   crops,   for  advances. ..  .6462,   6466 

— agreement,   docketing    6462 

— Injolning    sale    of    crop 6463 

— by    lancllord,    for    advances. ..  .6464 

—    — how    enforced,    affidavit 6464 

effect  on   of   other  liens. ..  .6466 

On  estate  of  decedent 63»2.  ^400 

Of  decree  entered  in  vacation 6307 

On  property  condemned  in  emi- 
nent domain  proceedings 4374 

On   exempt  property,    void 6664 

Of  flert   facias    6486 

— territorial  extent  of  6617 

— enforcement     by     garnishment 

after    return    day    6486 

— on     property     not     capable     of 

being  levied  on  6601,  6517 

when  ceases   6602 

Of   forthcoming    bond    6620,   6627 

Of    keeper    of    garage 6446 

—-how    enforced     6449-6461 

On  goods  and  chattels,  reserved 
for  purchase  price,  recordation 

of    contract    6189 

— how  contract  enforced   6190 

— when  and  how  Hen  released. . .  .5191 
On     goods     on     leased     premises, 

liability   for  rent    6623-5526 

Of  hotel,  boarding  house,  etc.... 6444 

— how    enforced    6449-6461^ 

Of  judgment,  on  real  estate 6470^ 

— priority      6470 

—order   of   attaching    6470 

— necessity    tcft    docketing 6471 

—enforcement  in  equity. 

6472.    6473,    6474 

limitation 6474 

— subrogation    to    6476 

— not  impaired  by  other  judg- 
ment      6476 

^-order  In  which  real  estate  sub- 
jected  to    • 6476 

Of  Judgment  to  enforce  treatment 
prescribed    Hy    State   crop   pest 

commissioners    877 

Of   judgment    against   delinquent 

treasurer 2433 

— execution    2433 

Of  Judgrment  of  State  Corporation 

CTommlsslon     3732 

Judgment  or  decree  for  defen- 
dant, allowance  for  Improve- 
ments   to    land     6497 

—of  life  tenant  paying  Judg- 
ment      6498 

Of  Judgment  or  decree  by  confes- 
sion, time  from  which  runs.... 6130 

Of  office  judgment   6134 

Of  judgment  against  receiver...  .6292 
Of       Judgment       on       homestead 

exemption     6660 

Of  persons  furnishing  labor,  ser- 
vice, materials,  to  transporta- 
tion,   -mining,      manufacturing 

companies    6438 

— recordation      of      memorandum, 

•   enforcement    6439 
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— rights  of  assignee  of   6440 

— effect   of  bankruptcy,   death   or 

absconding     6443 

On  land,  priority  over  mechanic's 

lien     «48« 

Of  keeper  of  livery  stable 6446 

— how  enforced  6449-6461 

Of  loans  to  schools  from  literary 

fund    764 

Of  mutual  assurance  society,   for 
assessments,  protection  of  bona 

fide  purchasers 6468 

On    negotiable  Instrument,   hold- 
ing for  value  6689 

Of  owner  of  stallion  or  jackass.  .6446 

or  owner  of  licensed  bull 6447 

Ascertainment  and  payment  of  in 

suit  for  partition  of  real  estate. 6281 
On  personal  property  for  repairs. 644S 

— how  enforced   6449-6461 

On    personal   property,    book  re- 
corded  in    M9> 

Of  policy   holder,  on   property  of 
co-operative  life  Insurance  oonk- 


pany  or  casualty  company   ....4170 
}f    policy    holders    on    bonas    de- 
posited   with    treasurer    by    In- 


surance or  guaranty  company.  .4214 

— suit  to  enforce   4214 

Of  purchaser  for  portion   of  pur- 
chase money  paid  before  notice. 6200 
Reserved     for     unpaid     purchase 
money,    limitation    on    enforce- 
ment of    6827 

— extension    of    6127 

Of   recognizance    6479 

Bond  having  force  of  Judgment.  .6479 
Of  forfeited  recognizance  In  pro- 
ceeding    against     husband     or 
parent    for    desertion    or    non- 
support   1940 

Of  school   district  bonds  held   by 

State    Board    of    Education 614 

Of  school  bonds 766 

Taxes,  on  property  of  railway  or 
canal  corporation.  .Va.  Const.,  |  179 

Of  taxes  on  real  estate 2271,  2464 

— ^iapltatlon   tax    2465 

Va.  Const..  S  178 

— on   rent    2271 

f    — garnishment     proceedings     for 

collection    of    2444 

Of     taxes     on     real     estate,     as- 
sessed  by    town   councils 2467 

Of    transportation    company     for 

charges    3933 

Of    vendor,    equitable    Hen    abol- 
ished     6183 

On  vessel  or  raft,  for  cost  of  re- 

g  airing      or.    replacing      buoy, 
eacon- or  day  mark   4766 

LIRUTRNANT.GOVfiRNOR 
See  also  ^BleettoBa" 

Election 11« 

— Va.  Const.,  I  77 

-7-how  determined ;   119 

Term 118 

— Va.  Const.,  S  77 

Oovernor   may   not   suspend, 

Va.   Const..  (   73 

Eligibility    Va.  Const.,   I   77 

Duties   Va.  Const,   i   78 

President  of  Senate... Va.  Const.,  S  79 

Compensation    Va.   Const.,   |   79 

Vote   Va.  Const.,  I  79 

Impeachment  Va.  Const.,  |  64 

Contested  election  of   264 

— how   determined    366 

Vacancy  In  office,  how  duties  dis- 
charged      i .  120.    121 

—how  fllled   120,  121 

Record  of  oath  taken  by   277 

Member  of  'board  to  approve  cost 

of  surety   on    officer^    bond ... ".   826 
May  use  State  lilbrary ,  i%% 
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May  use  State  Law  Library 371 

Exempt    from   Jury   service 5985 

LIFE  ESTATE 

See  also  «Batatca"i  "LUc  Tenant" 

Sold  for  delinquent  taxes,  effect  on 
remainder    or   reversion    2488 

Present  value  of  how  calcu- 
lated      5131-5133 

When  power  to  dispose  of  not-  to 
defeat  remainder    5147 

Sale  of  fee  simple  on  bill  by  life 
tenant  or  remainderman    5161 

Estate  for  life  of  another,  to  go 

to   personal   representative 5383 

LIFE   INSURANCE 

See  also  "laanrance'*!  "Life  fnnnr- 
an<w    Companlca** 

Death  by  suicide  or  legal  execu- 
tion, effoct  of 4228 

When   policy    Incontestable 4228 

Assifirnment    of    policy    5767 

Venue  of  action  to  recover  on 
policy   6049,   6050 

UFB  INSVRANCE  COMPANIES 

See  also  "Inaarance"!  "Ute  la- 
■nranee" 

Incorporation      4201 

—deposit  of  bonds  by  required. .  .4201 
Discrimination    in     premiums    or 

dividends,    prohibited    4222 

Policy  at  lower  than  actual  agre  of 

applicant,  prohibited   4222 

Penalty       for       doing       business 

illegally    422S 

Not  to  engage  In  banking  busi- 
ness     4240 

Policy,     fraudulent     procurement 

of,   penalty    4248 

— procuring  without  knowledge  or 

consent  of  Insured  4248 

T/ust  funds  deposited  with  treas- 
urer  4271 

— how   invested    4271 

— return  of  to  company ; 4271 

License  and  certificate  to  do  busi- 
ness   • 4272 

— procedure  to   obtain    4274 

— revocation  or  suspension  of.... 4250 

notice,  hearing 4250 

appeal 4250 

penalty  for  engaging  In  busi- 
ness  thereafter    42B0 

Foreign,  licen.-je  and  certiflcate  to 

do    business     4272 

— procedure  to  obtain !4272 

Statutes  applicable    to    4265 

Assessment  or  co-operative,  pre- 
requisites to  commencing  busi- 
ness     4259 

— membership,  payments  to  com- 
pany   4269 

— statement  to    commissioner 4259 

— license    or    certiflcate    4269 

. — emergency   fund    4260 

disposition    o(    4261 

— discontinuance    of   businoMft.  . .  .4261 

receiver,  appointment   4261 

— officers,  failure  to  levy  assess- 
ments,   penalty    4262 

— who  deemed  to  be  426.1 

— annual  meetings   4265 

— by-laws,   adoption    of    4266 

— books    and    papers,    inspection 

of    4266 

— transfer      or      reinsurance      of 

risks     4266 

to  company  not  authorized  to 

do     business     In     this      State, 

penalty   4266 

— reserve  fund   4268 

— ^policy,  fraudulent  procurement, 

penalty  4269 

•—false  statemftnt  as  to  death  or 
^Tsablllty,  pftrjury   446f 
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— assessment,    notice   of,   what  to 

contain   <!*' 

failure  to   levy,   penalty Kll 

— policy  or  certiflcate,   iimltatl)n 

as  to  amount  of  4JT* 

lien  of    4!T» 

failure  to  pay.  penalty !!"• 

forfeiture  of  license  for — 4iJt 

— trust      funds      deposited     with 

treasurer    *!"' 

how  invested  4J'l 

—  — return   of   to  company 4271 

Legal  reserve  companies,  require- 
ments as  to 4;5« 

— valuation    of   policies    by   com- 
missioner     4!»T 

— information   furnished   to  com- 
missioner     4!5; 

— assessment  of  42ji 

— foreign,    valuation    of    pollclea 

.      of    4257,   mi 

Mutual    companies,    prerequisite* 

for  doing  business  454T 

— surplus   fund,    distribution  of..4!4J 
— reincorporation    as    stock   torn- 
pan  v  4i51 

approval  by  members   4!55 

rights  and  liabilities  of  new 

company 4i5S 

license,  credit  on 4Z54 

—  —deposit  of  bonds — 4!»» 

LIFE  SAVING   STATION  ^ 

Conveyance  of  lands  for 1' 

Arquisltton   of  land   for " 

LIFE  TENANT 

See  also  "Eotatea"!  "Life  Eatatr" 
Failing  to   repair  mill,  rights  of 

remainderman   or  reversioner.. }5« 

Annuity  tables   5IJ] 

Calculating  value  of  estate.  .5132.  51« 
Power  of  disposition  In,  when  not 

to  defeat   remainder    514. 

Ttlll  in  equity  to  sfell  fee  simple.. 5K1 
Bill   by  remainderman  to  sell  f««    .. 

simple    "•' 

Apportionment      of      rent      from 

lessee  of   »»4i 

LTOHT 

Cities   of  second   class   may  pro- 
vide  MJJ 

»    As    public    utility    4HT 

LIGHT  AND  HE.*T  PLANT 

Supervision  of .». '  *" 

Contract  for  fuel •  ■  •  ]l\ 

Employees    402,  4M 

LIGHT  HOUSES,  .    ,      ^    k. 

Purchase    or    lease    of    land    W 

United  States  for  18.  '' 

Penalty  for  injuring  " 

See   also  «CoaTle«    Llase   BaarTt 
xrertlltoer"  .  „„ 

Agricultural,  dealer,  brand H" 

— ^registration,    effect   as  guarar- 

'  t^Q        , II-'. 

—fee,  certificate v  ;••  1I« 

—penalty  for  selling  without... -JJ" 

— rules    and    regulations    I'J? 

— lYispectlon    ]\U 

— analysis    "S 

—  — method,    copy,    evidence — H" 
deficiency,  penalty,  enforce- 
ment     {';j 

Bushel,    standard    "" 

Use     of     to     destroy     fish,     pw-.,,, 

hibited    JJS 

—penalty .IW 

Taking    oysters     for     conversion 

into,    prohibited    »'- 

LIMITATION 
See  «Stat«tea  «t  UaUtattoa" 

Of    bond     Issues    by    <!itie8    and 

towns   3*79.  3080.  »« 

— Va.  Const.  I  127 
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Of  imprisonment  for  flne  and 
costs     4968 

Words  of.  wiien  fee  simple  to  pass 
witliout  514» 

Validity  of  when  fee  tall  con- 
verted   into   fee   simple 6150 

Contingrent  on  dying  without  heirs 
nr  heirs  of  the  body,  how  con- 
strued     6161 

Rule  In   Shelly's  case  abolished.  .5162 

Remainder  not  to  .fail  for  want 
of  a  particular  estate 616$ 

— not  defeated  by  alienation  of 
particular  estate  or  by  merger. 5154 

To  uses 5165 

—deed  of  release  effectual  with- 
out  lease    5166 

Of  trust  estate,  not  subject  to 
debts  of  or  to  alienation  by 
beneflciary  5157 

Of  use  or  property  by  condltlen, 
reversion,  remainder  or  other- 
wise in  goods  and  chattels, 
when  void  as  to  creditors 6188 

Survivorship  between  Joint  ten- 
ants abolished    6169 

— exceptions    5160 

Deed  to  convey  grantor's  interest. 6163 

— buildings,  privileges  and  ap- 
purtenances  6168 

— ^good    between   parties    6169 

Effect  of  certain  words  of  re- 
lease In  deed 5164 

MNE    TKBK 

Removing,  defacing,  etc.,  punish- 
ment        4479 

See   "iBtoxicatlag   l,l«|a«rs" 
MS  PENDENS 

Notice  of,  book  recorded  in 3393 

Recording,    indexing    .*. 6469 

LI9T9 

Of  paid  poll  taxes  furnished  by 
treasurers  to  clerics 104,  114 

— Va.  Const.,  {  38 

— correction     110 

^Va.  Const..   {   38 

— copies  furnished  by  clerks  of 
courts    Ill 

^Va.  Const.,  S   38 

Of  securities  belonging  to 
literary  fund  filed  with  Second 
Auditor's   annual    report    614 

Of  school  trustees,  furnished  to 
S'uperlntendent  of  Public  In- 
struction        634 

Of  retired  teachers,  publication 
of 79« 

— ^removal  from 801 

Of  cancelled  coupon  bonds  ex- 
changed  by  colleges    992 

Of  persons  licensed  to  practice 
medicine,    furnished    by   clerk.. 1612 

or  names  of  employees  under  six- 
teen years  of  age  In  factory, 
mill,    mine,   etc 1810 

Of  conveyances  furnished  by  clerk 
to  Auditor  and  commissioner  of 
revenue     2274 

Of  personal  property  for  tax- 
ation      2306-2307 

—-penalty   for  false    2328 

Of  dogs  for  taxation    2316 

Of  licenses  furnished  by  commis- 
sioner of  revenue  to  Auditor 
and  clerks  2374 

By  treasurers,  of  insolvent  and 
delinquent    taxpayers    2412 

— of  delinquent  and  uncollectible 
taxes    2414-2419 

Of  assessments  of  omitted  capita- 
tion  taxes    2420 

—collections    2420 

Of  delinquent  capitation  taxes.. 2428 
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Of  delinquent  taxes,  how  for- 
warded to  Auditor   2427 

Of  delinquent  treasurers  to  At- 
torney-General   2432 

Of  taxes  paid  on  real  estate  In 
advance     24SS 

By  treasurer  of  delinquent  town 
taxes    246' 

Of  delinquent  real  estate,  fur- 
nished to  treasurers   2460 

Of  payments  of  delinquent  taxes, 

2465,   2466 

Of  purchases  of  delinquent  lands 
in  name  of  Auditor 2489 

Of  fines,  returned  by  clerk  to 
Auditor    2663-2665 

Of  bonds  purchased  by  commis- 
sioners  of   sinking   fund    2625 

Of  application  for  pensions,  post- 
ing and  delivering  to  courts. . .  .2655 

Commissioners   of  deeds    2853 

Of  delinquent  taxes  by  collector  In 
city  or  town 3076.  3077 

Corporation  engaged  in  fish  busi- 
ness, of  olflcers,  directors, 
stockholders  filed    3254 

Of  rented  oyster  grounds,  posting. 3271 

By  clerk  of  court,  of  county,  dis- 
trict, city  offlcers  for  Secretary 
of   Commonwealth    3407 

Of  persons  licensed  to  practice 
law  certified  to  Supreme  Court 
of  Appeals  3411 

Of  witnesses'  fees  by  clerk  of 
court 3630 

Of  offlcers  and  directors  of  cor- 
porations, certified  to  clerk  of 
court    3854 

Of  banks  falling  to  pay  fee  for 
examination 4122 

Of  agents,  filed  by  insurance  com- 
pany   4236 

Of  guaranty  companies  furnished 
to  clerks  of  courts 4344 

Of  persons  holding  United  gtates 
revenue  tax  receipts  for  sale  of 
ardent  spirits,  publication  of. 
etc 4660 

Of  persons  to  serve  on  grand  Jury, 
selection  by  Judge,  delivery  to 
clerk 4862 

With  venire  facias  In  criminal 
case    4896 

— how  drawn  4895 

Of  creditors,  filed  In  sale  of  mer- 
chandise In  bulk 6187 

Of  heirs,  furnished  by  personal 
representative    5379 

Of  fiduciaries  furnished  to  com- 
missioner of  accounts 5401 

— posting   5423 

Of  Jurors,  prepared  by  Jury  com- 
missioners     5988 

— delivered  to  clerk  of  court. ..  .5989 

— entry  on  when  Juror  drawn'. ..  .6994 

— to  try  case  against  city,  town 
or  county    6006 

— of  attendance   and   mileage. ..  .6007 

—of   allowances    6010 

LITBRART  ASSOCIATIONS 

See  also  '^Coryoratloas" 

Property    of    47-49 

Trustees  of    i 49 

Incorporation    3872 

Disturbance   of,   punishment    ....4577 

LITERARY  Fl'ND 
See  also  ••Bdneation*' 

Set   apart    Va.   Const.,    {    134 

Of  what  constituted.. Va.  Const.,  i  134 
Interest  on,  applied   to  schools, 

Va.  Const.,  I  135 
Surplus     from     condemnation  :0t 

abandoned  graveyards   ....     54 

Payment  from  for  publication  of 
escheator's  certificate   604 
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LITBRARY  FUND— C«B. 

Payment    from    of    fees    for    ev 

cheater's  sale 513 

Payment  from  of  debt  of  decedent 

whose  land  has  escheated S16 

Investment  of  by  State  Board  of 

Education 614 

Audit  and  payment  of  claims  on. .  .615 

— limitation  616 

Funds   of   paid   Into  treasury 615 

Property  formerly  held  by  board 

of,  Tasted  In  school  trustees...    648 
Penalties    recovered     for    benefit 

of 687 

State     appropriations     for     high 

schools  credited  to    708 

—normal  department  of    709 

— payments  from 710 

Creation,   management    7S8 

Income  from  for  school  funds. 

738.    739 

Iioans  from  7S7 

—applications  for 758 

— amount    759 

— Interest,  l>onds,  notes 760 

— repayment   761 

^expenditure  762 

— lien,  insurance   764 

Payments     to     retired     teachers' 

fund    from    790 

Withholding  or  enforcing  pay- 
ment of  for  failure  of  institu- 
tion to  report 989 

Payment  to  of  Ones  for  violating 

laws   relating   to    embalming..  1723 
Separate  account  of  by  treasurer. 2195 
Receipts    and    disbursements,   re- 
port of  by  treasurer 2204 

Fines  credited   to    2675 

Certlncates    (or    West    Virginia's 

share  of  State  debt  held  by 2641 

Fines  and  penalties  recovered 
from   insurance  companies  to.. 4232 

LITRRARY  PVHPOSKS 

Gifts  or  devises  tor   687 

— how  taken  and  held  588 

— ^how  will  probated   689 

— trustees    < 590 

— power  of  General  Assembly   to 

suspend   or   repeal    593 

LITRRAUY  SOCfBTY 
See  also  «Car*oratleBa*' 

Property  and  trustees 47-49 

Incorporation    3872-3880 

Pisturbance  of.  punishment 4576 

LIVBRY 

Estates  lie   in   grant  as   well  as 

In  livery  5146 

UTBRY   STABUS  KBBPDR8 

Injury  to   horse  or  vehicle  hired 

of    4667 

— fraudulent  hiring  4667 

— rehiring    4667 

Uen    6445 

— how  enforced   6449 

LIVB  STOCK 

See    MFccdlBK    Staas"!    "(inaraB- 

tlae»t   "State  Uve    Stock    Saal- 

tavy  BMird" 
Special    laws    as    to    running    at 

large  prohibited. ..  .Va.  Const.,  {  63 
Diseased,  not  to  run  at  large....  917 

— sale 917 

— HiisDOSltlon  of  917 

Tuberculosis   920 

Test  for  tuberculosis  122* 

Re-acting  animals,  surrender  of.  1225 

— compensation  for  1226 

— sale,   proceeds   1226 

— expenses   1227 

Llstinar   for  taxation    2307 

Distrained  or  levied  on.  officer  to 

provide  sustenance  for 2831 

Report  to  land  owner  when  caught 

in   trap    8350 


See: 
LIVB  8TO«CK — Cob. 

In  streets  of  town   SSIt 

Trespass  by.  Impounding 3541 

—damages,  proceeding  to  recover. 

Hen,  sale,   etc 3541 

—of  non-resident   3541 

—distress  of  3541 

— sale 3544-3544 

Running  at  large  in  counties  In 
which  boundary  lines  are  law- 
ful   fences    3541 

— damages    UiJ 

Running  at  -large  In  village  or 
ulncorporated  conununlty.  pon- 

alty   356*.  J551 

Killed  or  Injured  by  railroad,  ap- 
praisal   of   value    3994.  399T 

—fees    3»M 

— suit  to   recover  for   3Mi 

Transportation   of  by  railroad... 4M( 

Turnpike  lots  on  491} 

— on  valley  turnpike ' 40tJ 

Burning    or    destroying    building 

oontalnlng,   punishment   4421 

Larceny  of  4444 

Registration,    obtaining   by  false 

pretenses    44(( 

Giving   false   pedigree  of 44M 

Poisoning,    punishment    444* 

Cutting,  stabbing,  shooting,  pno- 

Ishment   4»»i 

Transportation  of  on  Sunday 45Tt 

— by  steamboats   I57S 

LOAN 

Statute    authorizing    to    provide 

for  sinking  fund..Va.  Const,  i  1(7 
Governor    may    raise    temporary 

loans  for  State  2(41 

By  banks 4111.  4113 

— amount    to    one    person,    firm. 

etc 4115 

— what  not  construed  as  loan — 4115 
— to    stockholders    of    on    bull 

stock    4115 

By   savings  banks    4143 

By    building    and    loan    assecis- 

tlons    4154-4154,  41« 

Of  goods  and  chattels,  when  void 

as  to  creditors   »16l 

Of    funds   of   ward,   time  allowed 

guardian  for  53J5 

or  fiduciary  funds  on  real  estate. 

certificate  of  title.  Are  insunuice 

policy,  etc 54JI 

Rate  of  Interest   6551.  5»» 

—by    banks    »« 

For  gaming,  void    >*»• 

LOBBYING  ..^ 

With  General  Assembly 44»» 

—employing     persons     to    Iol>l>f„„ 

wlA   »JI 

— exceptions  **•■ 

LOCAL.  BOARDS  OF  HBALTiT 
See  '•Health  .  C»BBl«iMrf"l 
"PdMIc  Health"!  "State  B—** 
of  Health")  «State  Bcglstrsr  et 
Vital  Statlatica"!  •'Vital  Ststli- 
tlea" 

Appointment     MJJ 

President    J™ 

Powers  and    duties    JJW 

Rules  and  regulations   •*{* 

— penalties     l*" 

Reports   to  State  Board   "»' 

When   State  Uoard   of  Health  to  ,„ 

perform  duties  of "**>  JJJI 

—expense     \*J* 

Secretary,   term,    removal IJ" 

^-duties   and   compensation M" 

Quarantine   or   vaccination  rtgn- 

lations,   penalty   for  violation.. 1»»* 
Public   aid   to   Indigent  consump- 
tives   1W» 

Establishment  tuberculosis  ana- 
torlum   161*.  IM' 
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See. 
1.0CAL  BOARDS  OF  HBALTH — Con. 

— inanagement,  Ac.    1610 

— advice  of  State  Board ISll 

— admission,    care,    treatment    o* 

patients    1613 

Report  by  physician  of  person 
suffering:        from        contagious 

disease 1616 

— penalty    1B16 

Restraining  tubercular  patient 
from       menacing       healtii       of 

others    1618 

Nuisance  source  of  fllth,  cause 
of  siclcness,  proceeding  to  re- 
move   161t 

— expense,  how  paid   1619 

Inspection  of  construction  camps.  1631 

— vaccination    1681 

— fees    1681 

Quarantine  of  vessel  and  cargo..  1636 
— refusal    of    master    to    answer 

Inquiries,    penalty    1637 

— master      to      deliver      bills     of 

health,  etc 168S 

— penalty   IBSl 

—expenses   1641 

Quarantine  of  travelers 1540 

— violation 1540 

Plumbing  and  sewers,  Inspection.  1544 
Laundries      and      wash      houses, 

regulation  and  Inspection 1545 

Tuberculosis  patient,  disinfect- 
ing apartment    1548 

Ucense    to    practice    embalming, 

registration    of    1720 

Maternity  hospital,  license  for...  1925 

— report  of   1928-1930 

liOcai    Registrar  of  Vital   Stattotica 
Executive    officer    of    local    board ' 

of  health  as   1664 

Burial  or  removal  permit  for  dead 
bodies, 

1565,  1666.   1669,  1670,   1571,  1728 

Registry  of  utill  bom  child 1666 

Certificate   of   death, 

1565,   1566,   1667.  1568,    1669 
Death    without    medical    attend- 
ance   1568 

Registration   of   births 1572-1575 

— certificate,    form    1674 

Forms  supplied  by  1678 

Records     1678 

Transmission     of    certificates    to 

State   registrar    1578 

Fees   1579 

Neglect   of  duty,   penalty 1681 

Enforcement  of  law   1582 

Permit  for  transportation  of  dead 
body  1728 

LOCAL  BOARDS  OP  REVIEW 

See  also  «ComBliHiloner  of  the 
R«TeBDe"t  "TaxatfoB" 

Appointment     2226 

Oath   2226 

Organization,  chairman    2226 

Clerk    2226 

— records    2226,    2227 

— compensation    2226 

Sessions     2226 

Compensation    2226 

— how   paid 2226 

Powers  and  duties     2227 

Removal    from    office,    proceeding 

for 2215 

Correction    of  assessment   by, 

2227,  2248 
Assistance       by       examiners      of 

records    2228 

Penalty  for    refusing  to    furnish 

Information   to   2229 

Interrogatories     returned     to     by 

commissioners    of    revenue 2231 

Interrogratorles,  delivery  to  com- 
missioner of  revenue 2254 

— returned    2255 

^-correction    836S 


Bee. 
LOCAL  BOARDS  OP  REVIETIV — Cob. 

— examination  of    2266,   2267,  2258 

— ^returned   to   commissioner, 
o         .  .  .  **66.  1269 

Report  to  court,  neglect,  miscon- 
duct,    etc.,     coramissioner     of 

revenue  2255 

— to  notify  State  tax  board 2266 

Investigation  by,  fair  market 
value  of  tangible  personal  prop- 
erty     1267 

— intangible     personal     property, 

money,  income  2268 

Report      to      by      examiners      of 

records    2269 

— review  of  2269 

— report      to      commissioner      of 

revenue     2269 

— report  to  Auditor  2269 

Examination  of  books  of  com- 
missioner of  revenue 2260 

Aid  by  examiner  of  records 3262 

Erroneous  assessment  of  per- 
sonal  property,   correction   of.  .2268 

—appeals    2263 

Reports   by,   to  court   of  miscon- 
duct of  contmissloners  of  reve- 
nue or  examiner  of  records. ..  .2265 
Abstract  of  land  grants  furnished 

,  to    2277 

Assessment  of  land  divided  among 
different   owners,   correction  of 

erroneous    2386 

• — ^notice    2286 

r-appeal 2286 

Land  book,  copies  of  laid  before.  .2299 

— examination   of   2299 

— certifying   to    2299 

Complaint   to    court    for   removal 

of  commissioner  of  revenue 2316 

Report  by  commissioner  of  own 

property    ....'. 2827 

Examination    and    correction    of 

personal  property  book 2340 

Investigation     of     purchases     by 

merchant    2860 

— report    23*6 

LOCAL   IMPROVBMBNTS 

Assessments    for    by    cities    and 

towns 3067-3071 

— ^Va.  Const.,  {    170 

— purposes 8067 

— notice    3607,  3068,  S069,  3071 

— assessment  of  damages   8067 

—appeal    8070-3071 

— ^Judgment,   enforcement    3071 

LOCAL  LAWS 

Reference  to  standing  committee, 

Va.  Const.,  |  61 
When   prohibited   . . .  .Va.  C0n.1t.,   ]   68 
General    laws  having  effort  of. 
„  Va.  Const.,  {  64 
By    counties,    cities    and    towns. 
Oeneral      Assembly     may     au- 
thorise   V-o.  Const..  I  65 

LOCKS 

Burning  or  destroying,  punish- 
ment     44S8 

LOCOMOTIVES 

Removing    packing   from  journal 

boxes,  punishment   4473 

LODCBS 
See  also  "CorpomtioBs*' 

Incorporation    3873-3880 

Keeping  ardent  spirits  at,  punish- 
ment      4606 

Rooms  used  in  violating  prohibi- 
tion law.  nuisance  4622 

— closing  up   4622 

— bond  of  owner 4622 

— Injunction  against   4630 

Not  a  home  within  meaning  of 
prohibition  law   .....4663 
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liOGS 

Floating    In    Louisa    river,    to    be 

branded     f  f  Jj 

— brand  recorded 3580 

penalty  for  altering,  etc 3B81 

fee  for  catching  adrift 8579 

LOKDOK   PVRPI.B  ,,^, 

Sale  of    1«81 

1X>IU>  PAIKFAX  ..    , 

Land   titles   through    414 

LOST  IKSTRUMISNTS 

Recordation  of  copy    5212 

Actions  on,  indemnity    6242 

LOST  RBCORDS 

establishment    6201-t204 

Re-entry,  effect   6201-6208 

Certifled    copies,     when    may    be 

used  as  evidence   6241 

Commencement  of  new  suit 6241 

New   pleadings   6241 

Authenticated  copies 6241 

Proof  of  contents   6241 

Evidence,   copies  of   deeds,    wills, 

Ac 6241 

LOTS 

Fraudulent   sale    of,    scheme    for, 

etc.,   punishment    4465 

In  city  or  town,  plat 6217 

— description    of   lots   on   In   con- 
veyances   5217 

attested  by  clerk,  evidence.  .6217 

— what    plat   to   contain. ..  .5217,   5218 
—  — signature,   acknowledg- 

ment 5218 

^-effect  of  recording 521} 

—alteration      and      vacation      of 

streets    6220,  5221 

of  plat  in  whole  or  in  part, 

6221,    6222 
LOTTBHY 

See  also  "GambUna^t  oGamlns" 

Prohibited    Va.  Const.,   {   61 

Conducting  or  permitting,  punish- 
ment      4693 

— forfeiture   of  property   4694 

Search   warrant  for   tickets,   ma- 
terials,  etc 4820-4822 

Forfeiture,   how  enforced 4986 

LOUI>OUN  COUNTY 

Fees    of    Commonwealth's    attor- 
ney     3505 

LOUISA  COUNTY 

Fees    of    Commonwealth's    attor- 
ney     3505 

LOUISA    RIVER 

Saw  logs  in,  branding   3579 

— recording  brand    3580 

— penalty  for  injury  to  brand 3581 

LUMBER 

See  '•Timber^i  «Tlnib«r  Dealera" 

Inspection    of 1400,    1401 

Cullers     1403 

Offered  for  inspection,  dim^nsioas 

and    quality    I4ij 

Brand,  certiflcate 1426 

Adrift,    proceedings   to  sell 1446 

iTnbranded,     sale     of     when     not 

claimed  1454 

Burning,   punishment    4431 

LUMBER    YARD 

Children,    employment    of, 

1809-1811,    1814-1816 

— penalty   igi* 

by  parent  1815 

LUMPY  JAW 

See  xActlnomycoste" 

LUNA  cre»:k 
Obstruction  of  navigation  of,  pun- 
ishment   476J 

LUNATIC   ASYLUMS 
See  «laaane  HoapNals" 


LUNATICS 

See  "Inaane  PeraoBS** 
LUNBNBURO    COUNTY     ^, 

Fees    of    Commonwealth  s   attor- 

ney    *»•» 

LYING-IN  ASYLUM 

See  "HaterBlty  Hoapttal" 

LYNCHBURG  ,„, 

City    of   flrst   class    5>15 

CourU  In  continued  ;;:!Ti 

Corporation    court    SS05-M1I 

— Judge,    salary    }'*• 

increase    jj'j 

—  — decrease' 'JJ; 

Circuit    court    j!!. 

— territorial  Jurisdiction   SM4 

Treasurer,  statement  and  payment 

of  taxes  collected  Mj; 

—penalty    J<'J 

Fees  of  Commonwealth's  attor- 
ney    "•» 

LYNNHAVBN  BAY 
Planting  oysters  or  placing  stakes 
within        limits        of       Bshery. 

penalty    *"' 

LYNNHAVBN  RIVBB  „., 

Use  of  pound  nets  in 'li' 

Use  of  gill  nets  or  crab  lines  in 

at   night    JliJ 

—penalty    JJ J 

Pollution  of.  pen&lty  ■"** 

Palselv  designating  oysters  and 
clanis  as  Lynnhaven  oysters  »»« 
rlams,   penalty    *"' 

MACADAMISING  ,„, 

Roads,  power  of  supervisors n" 

MACHINBRY 

For    roads,    purchase    by    »<'P«''-,,,, 
visors    ;"" 

• — duty       of       superintendent      of 

roads    "H 

MADISON  COUNTl- 

Commonwealth's   attorney.   fee»..»>t» 

MAGAZINES  ^       „  ,     . 

Purchased    or    leased    by    UnltM 

States .1-.  H 

At  Westham,  no  land  grant  to  in- 

elude    :  "' 

For     gunpowder.     In     cities    sn"    ,, 

towns    ;  •  •  •  ■•"' 

Primary        elections,        receiving 

money    for    advocating    candi- 


dates at 
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^-pald  advertisements J" 

Sale  of  by  boys  under  ten  ye«" 
of  age  and  girls  under  sixteen 

years  of  age  prohibited   "'* 

MAGISTERIAL  DISTRICTS 

Continued    Va.  Const,  i  lU 

Condemnation   of   land  for  ceme- 

tery    in     »»•  '! 

Officers,  election,  term   "' 

• — general    provisions   as  to. 

Supervisor  from "' 

~Va.  Const.,   (    111  ,„ 

Separate  school  districts ••' 

-Va.  Const.,  9   133 
Registration  district,  vital  ^♦•"•■j„, 

tics       I  rtt 

—registrar "•' 

Commissioners     of     the    revenue 

for '»! 

Establishment    {Jh 

Number     iJJt 

cities  not  included   in   '»'.' 


Surveys    , 

Names  of  published  with  AcU  or 

Assembly    •;■ 

Contingent     fund     for     care    oi^ 

poor  y.. 

T.AWful  fences  In    .  .^ ii-yuat 

Return  of  warrant  oT  arrest  ln.»»n 
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MAOI8T1BIUAL    DISTRICTS— Cam. 

Removal  of  trial   4824 

Warrant  for  small   claim  return- 
able In t020 

_  Rearraacement 

Petition   2688 

Contest   2689 

Judgment    2690 

Commissioners   2691 

Surveyor     2691 

Map    2691 

Commissioner's  report    2692 

Iteport  and  map  recorded 2693 

Expenses    2694 

Roads 

Macadamised  roads  In   1993 

Road   tax   1987 

— on    segregated    Intangible    per- 
sonal property 2209 

Division  of  into  road  districts, 

2025-2027 

Classlflcatlon  of  roads   2026 

Roads  forming  dividing  lines 2027 

Maps  of  roads   2025,  2026 

Road  supervisor   2038,  2039 

-duties,   compensation 2038.    2039 

Proportion  of  expense  of  Improve- 
ment of  road  borne  by 2164 

Bond    Issue    for    improvement    of 
roads  and  building  bridges, 

2123,  2124 

-—election    2123 

— form  of  bonds.  Issuance,  sale.. 2124 
— tax.  property  subject  to  levy.. 2123 

Tazatloa 
Levy  to  reimburse  county  for  ex- 
pense and  damages  of  destruc- 
tion  of  diseased   cedar   trees, 

892,    893 

Road  tax    1987 

— for   Interest  on   bondi(   2128 

— on    segregated    Intangible    per- 
sonal properly    2209 

Rolling  stock,  electric  railways.  .2208 

— ascertainment    of   value    2208 

Fund  for  care  of  poor   2805 

Levy  tor  extension  of  turnpike.  .4093 
HAGISTRATRS 

See  xjnirtlcea  of  the  Peace" 
MAGNETIC  VARIATIONS 

Land   office   surveys    436 

Surveyors   to  certify    2841 

Meridian  line   2847 

County  surveyors  to  record 2849 

MAIL 

Process  from  beyond  county  or 
corporation,  officer  may  return 

„  *»y    ■ 2828 

Notice  to  non-resident  by,  assess- 
ment   for  local   improvement.  ..3069 
Process,  clerk  of  court  may  trans- 
mit to  officers  by  3403 

Notice  to  corporation  by.  amount 

of   registration    fee    3748 

Notice  by  to  stockholders  of  cor- 
poration     3829 

— of  stockholdera'  meeting, 

3780,  3781,  3783 
— of  sale   of  stock   for   failure   to 

pay  subscription    3807 

— of  meeting  to  dissolve  corpora- 
tion      3810 

— of  meeting  to  obtain  new  char- 
ter after   dissolution    3811 

Process  against  foreign  corpora- 
tion, by  Secretary  of  Common- 
wealth     384C 

Request  by  for  reason  for  re- 
fusal of  surety  company  to  be- 
come surety  on  bond  of  em- 
ployee  of  common    carrier 3935 

— statement  of  reason    .1935 

By  State  Corporation  Commission 
to  banks,  assessment  of  fee  for 
examination 412J 


Sea 
MAII^-COB. 

Notice  by  -of  sale  by  treasurer, 
bonds  of  Insurance  or  guaranty 

company   4213 

Application     by     for     forms     for 

proof   of  loss   by   insured 4221 

Notice  by  of  meeting,  co-op'-raii.  >. 
life  insurance  or  casualty  com- 
pany      4265 

— to.  consider  adoption  or  amend- 
ment of  by-laws   426i> 

transfer    or    reinsurance    of 

risks 4266 

Notice  by  of  assessment  by 
mutual  Are  or  storm  Insurance 

company   4334 

^-of  exclusion  of  member  by 4336 

Transporting  on  Sunday    ;.4572 

Notice  by  of  dishonor  of  nego- 
tiable   Instrument. 

6658,   5665,  5666.  5670 
— When     deemed     to     have     been 

given    5667 

— deposit  In  post-office;  what  con- 
stitutes     6668 

Persons  engaged  In  care  and  con- 
veyance  of,    exempt    from   Jury 

service     5985 

Copy  of  order  of  publication  by.. 6070 
Decisions    of    Supreme    Court    of 

Appeals  transmiUed  by 6368 

Notice  by,  time  anB  place  for  an- 
swering       Interrogatories        In 

capias  proceedings 6421 

MAIMING 

Shooting,     etc.,     with     Intent     to 

maim      4402 

Horses,  cattle,  or  other  beasts. . .  .4467 
Verdict  of  guilty  of  shooting,  etc.. 
with   intent  to  maim  on   Indict- 
ment for  shooting,  etc.,  with  In- 
tent  to   kill   4920 

M.4JORITY 

Words  giving  authority  to  three 
or  more  public  officers  con- 
strued   as    giving    authority    to 

majority,   when    5 

Of  school   trustee  electoral  board 

to  act 633 

Of  board   of  supervisors    2717 

Of  city  or  town  council  to  deter- 
mine  annexation    of  territory .  .2956 
MALRS 

Word  may   Include  female   ft 

M.*LFE.\S.*NCB 

Of  officer.  Impeachment  for, 

Va.  Const.,  {64 
Of  public  officer,  interfering  with 
or      refusing      Information      to 
Board  of  Charities  and  Correc- 
tions   1900 

MALICIOUS  Cl'TTING 

With  Intent  to  malm,  etc 4402 

MALICIOUS   DRSTRUCTION 

Of  dwelling  house,  etc.,  by  ex- 
plosives     4428 

MALICIOUS   INJURY 

To  horse,  cattle  or  other  beast... 4467 

To  canal  or  railroad    4468 

To     railroad     fences     or     cattle 

stops    4476 

To    railroad    switch-lamp,    signal 

post,    etc 4471 

To       telephone       and       telegraph 

lines    4477 

To  meter,  etc..  of  electric  or  gas 

company    4478 

To   property    4479 

To    monument,    tree,    etc 4479 

To    pHblic    buildings    4482 

MALICIOUS   SHOOTING 

With  intent  to  malm,  etc 4402 

MALICIOUS  STABBING 

With  Intent  to  malm,  etc.'. 4402 
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HAUCIOUS  TRKSPASB 

Doars,  subject  of 2S24,  2S25.  3711 

Corts    -. 3523 

MAUCIOU9  TfrouNDINO 

With  Intent  to  maim,  etc 4402 

malpractice: 
DIabarment  of  attorneys  for, 

3423,  3424 
MAI.T 

Bnshel,  standard  1470 

Orlndingr  to  be  used  In  manufac- 
ture of  ardent  spirits,  pro- 
hibited   4071 

— burden  of  proof  In  prosecutldn 

for 4671 

MALT    LKIVORS 

See  <ant«zleatlaa:  Ll^aors** 

As  ardent  spirits 4581 

MANCHBSTBR 

Compensation   of   certain   officers 

of  former  city  of 5931 

MANDAMUS 

To  city  council Va.  Const.,  i  121 

From  Supreme  Court  of  Appeals 
to  State  Corporation  Commis- 
sion     va.  Const.,  cl.  d,  I   156 

To  enforce  Judgment,  proceeding 
by  railway  or  canal  corporation 
for  relief  from  excessive  tax- 
ation    Va.  Const.,  S  180 

To  enforce  law  relating  to  pri- 
mary elections  224 

To  compel  officers  to  adopt  sys- 
tem  of   accounting    565 

Against  drainage  district  to  en- 
force payment  of  bonds   1774 

Against  municipal  corporation  to 
compel    obedience    to    order   of 

board   of   health    1794 

To    eatabUxh    roads    and    bridges 

between    counties    1992 

To   compel   erection   or  repair   of 

Jail    or  courthouse    2865-2867 

To  compel  city  or  town  to  carry 
out    terms    of    order    annexing 

territory    2965 

To  compel  revision  of  registration 

books 2978 

To  compel  reapportionment  of 
representation   to   city   wards, 

2978,    2981 
— Va.   Const..   I   121 
To    compel    redistricting    of    city 

into  wards    2978,  2981 

To   compel   compliance   with   law 

relative  to  franchises 3023 

To  compel  compliance  with  ttfrms- 

of  franchise   3023 

State  Corporation  Commission 
against  public  service  corpora- 
tion     3902 

To  compel  railroad  to  erect  and 
maintain      fences      and      cattle 

guards    3946 

Petition    for    6881 

— ^what  petition  to  state 5832 

— amendment  of   5834 

Award  of  5833 

Defense,    how   made    5834 

Adjournment    5835 

Judgment    5836 

Court     of    Appeals,    proceedings 

for 6837 

— where  issued  and  tried 6872 

— original  Jurisdiction    6864 

^a.    Const.,    i    88 

Vacation  proceedings,  how  certi- 
fied and  entered    6839 

Service  of  writ   5840 

Enforcement,  contempt    5840 

Venue 6053 

Jurisdiction  of  courts  and  JuJgos 

of  the  city  of  Richmond.  .6922.  6928 
— of   court   of   law   and   chancery 
of  Norfolk   6936 


MANDAMl'! 

— of  court  of  law  and  chancery 
of   Roanoke    594* 

—of  Supreme  Court  of  Appeals, 
original     5(64 

-Va.  Const..  {   88 

—ot  circuit  courts  58H 

MANIFK8TS 

Tobacco  1366,  1U7 

MANSLAUGHTER 

Voluntary,    punishment    43*6 

Involuntary,  punishment 4391 

Death  out  of  State,  where  pun- 
ished     4*»t 

Death  of  traveler,  employee,  ftc 
caused  by  injurylng  or  destroy- 
ing railroad  switch  lamp  or 
signal    4474 

Warrant  of  arrest  for  issued  by 
coroner    4813  - 

Verdict  of  guilty  of,  on  proaecn- 

ilon  for  homicide,  when 49M 

MANUAL  TRAINING 

See  MBdaeatlom"!  "Hlaii  SeHsIS' 

General  Assembly  may  establish 
schools  for    Va.  Const,  I  lii 

— appropriation  to  by  counties, 
cities,  towns,  districts, 

Va.   Const,  I  Hi 

In   schools    6(1 

MAN  irFACTOBY 

Burning    or    destroying,    puaisti- 

ment 4431 

MANUFACTURES 

Of  ardent  spirits,  prohibited 4UI 

Of  Jamaica  ginger  4519 

or  toilet  articles  and  patent 
medicines,  purchase  of  alcobol. 

license  for 4iJ# 

MANUFACTURE!     OP    FISH    OIL   .UID 
MANURE 

Non-residents  not  to  catch  flib 
for    3U4 

Resident  not  to  be  Interested  with 
non-resident  In  Ashing  for 31(4 

Iflcense  required  for  fishing  for. 

3135,  3117 

— Application,  certificate 31U,  3137 

— contest  of  application   3111 

— Issuance  of  license   3186,  31S1 

Boats  engaged  In  fishing  for,  bow 
marlted    313i 

Penalties   for   violation   of  lav..>lM 
MANUFACTURHR 

Of  fertilizers,  statement  to  Com- 
missioner of  Agriculture  Hit 

Of  adulterated  or  misbranded 
foods,   penalties    1177,  IIM-IJM 

— guaranty  by,  relieves  dealer 
when 1U4 

Falling  or  refusing  to  comply 
with  laws  •  as  to  food,  etc 
penalty II*' 

Of  oleomargarine,  display  of 
sign    U** 

Ice  cream,  or  QtUk  not  mecttw 
standard,   sign    lilt.  1>1< 

Of  flour,  et(^.   brands  on  barrels, 

1416,  1411 

False  marks,   recovery   of  pensl-     . 
ties  from   MW 

Of  salt,  statement  to  inspectors. -Hu 

Of  drugrs,  when  guaranty  by 
exempts  dealer  from  liability 
for  adulteration  or  mlsbrand- 
ing    J«" 

Employee,  discharged,  preventing 
from   obtaining   employment... !"■ 

— payment  of,  time  and  manntf.   .  . 

181*.  I*;; 

— «ale  of  goods  to,  price I'J' 

Of  alcohol,  license  to   I*!* 

—bond     ««*» 
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MANVPACTITRING 

bp^cial      acts      regulating,      pro- 

lilblted    Va.    Const.,   {    68 

MANUrACTUHINO    COMPANIES 
Tramways  or  railways  of  crossing 

highways,  regulation  of.  .2006,  2007 
—condemnation    of   private   prop- 
erty  for    2008 

Foreign,  authorization  to  operate 

in    State    3844 

L.i<n8  of  employees    6438-6442 

— of  persons  fm-nishing  supplies, 

8438-6442 
MAN1TFACTVRINO   RSTABLI8HMBNT 
Female  employees,  hours  of  labor 

of    1808 

Stairs,    handrails,    doors    opening 

outward    1828,    1829 

— penalty     for     failure     to     pro- 
vide     1832 

Appeal    from    ruling    of    commis- 
sioner of  labor 1831 

Safety   appliances,   guarding   ma- 
chinery, lighting  1830 

— penally  for  failure  to  provide.  .1832 

Fire  escapes    3141 

— penalty  for  failure  to  provide.  .3141 
MANUFACTURING  PI,ANT 

Special  police  for 4804.  4805 

MANIIRB8 

See  also  •'FertlllseTa>'t  "Mmnatme- 
tore  of  Ftsk  Oil  aad  Maaarr" 

Measures    1126 

Labeling   1126 

— failure  to  label,  or  false  labels.  1127 
— recovery  of  damages  for  false.  1128 
Construction  of  term  "commercial 

manures."  etc 1129 

— "soluble  phosphoric  acid" 1130 

— "insoluble  phosphoric  acid". ..1130 
Adulterating,  using  false  brand.. 1131 

Manufacture   from  flsh 3184-3190 

Removal  of  by  tenant  as  waste.. 5510 
MANUSCRIPT 

Of  record  on  appeal,  when  court 
of  appeals  may  direct  clerk   to 

destroy    6371 

MAPS 

See  also  uBooka  aad  Hapa<* 
Belonging  to  committees  of  Gen- 
eral Assembly,  duties  of  clerks. .   309 
Published    by    State,    sale    of    for 

library  fund 349 

Furnished        to       colleges       and 

academies    366 

By  State  Geological  S'urvey 829 

Of  drainage  district  by  reviewers 
in      proceeding      to      establish 

drainage  district    1743,   1750 

Production   of   in   proceeding   be- 
fore board  of  health   1791 

Of  coal  mines 1838 

With    report    of    viewers    In    pro- 
ceeding to  establish  road 1978 

By  superintendent  of  roads  2025.  2026 
State      Corporation      Commission 
may    compel    production    of    In 
proceeding  to  adjust  assessment 

of  mineral  lands 2239 

Of  magisterial  districts 2691 

— recordation    2693 

By  county  surveyor    2841,    284!> 

— magnetic      variation      recorded 

on   2841. 

Of   districts   In   cities   and    towns 
providing    for    segregation     of 

races    3045 

—certified,  corrected   304  k 

— effect  as  evidence 304S 

MARINRS 

Residence     of     for     purpose     of 

voting   82 

— ^Va.    Const,    i    24 

Pensions     2642 

Not    qualifled   for   Jury    service.  .6984 


MARINE    INSURANCE 

8»?e  '*.Bsvranee" 
MARINBRS 

Will   of   62Si 

Exempt    from   Jury    service ..'.'.!! 698i 
MARION 

South  western    State   Hospital    for 

Insane    at     1004 

HAKKBTS 

See   also   '•Ttoard   of   AarrlcaMarc" 

Division    of,  director    1260 

Cities  and  towns  may  provide. . .  .3030 
M.\RRIA(3E 

See  also  ••Divorce"!  "ifDalmnd  aad 

Wife"!  "Vital  Stallatica" 
Of  parties,  defense  to  prosecution 

for  seduction    4413 

— abduction     4413 

— rape    4414 

Records,    false   entries    in 4491 

—giving    f.alse    information    for.. 4492 
During  life  of  former  husband  or 

wife,  punishment 4638 

^-qualllicatlon    4539 

— after  divorce,  but  before  end  of 
term  at  which  decree  was  en- 
tered     4539 

Within  prohibited  degrees,  pun- 
ishment   4540 

— leaving  State  to  evade  law 4540 

— evidence  of  marriage 4540 

Miscegenation    4540,   5087,  5089 

Between  white  and  colored  per- 
son,   punishment    4546 

— person  pTformlng  ceremony. .  .4647 
— leaving  State  to  evade  law  re- 
lating   to,    punishment    4540 

—evidence  of  marriage 4640 

License  required  for   6071 

— where  and  by  whom  .Issued. ..  .5072 

— certlflcate  with    6074 

— return  of  to  clerk's  office 5074 

— registration  of  5076 

— fHIng,    recording    6076 

^-defect   In,  effect  of   5082 

— when  Issued  to  minor 6078 

— falsely    making    oath    to    age, 

perjury 4493 

— clerk    issuing  contrary   to   law, 

punishment    4541 

— celebrating   without,    penalty.  .4642 
Certain    marriages    validated, 

5073,   6084 

— slave   marriages    6091 

— Va.  Const.,  i   195 

Evidence  of,  record  of  celebration 

^as    5074 

Consent    of    parent    or    guardian 

when  required   6078 

Between  members  of  religious  so- 
ciety having  no  ordained  min- 
ister,   how  solemnized    5081 

Register 3393,  6075,  5076,  6092 

— Index    6076 

— copy  to  Bureau  of  Vital  Statis- 
tics      6096 

— as  evidence   T6098 

— foreign,  as  evidence   6207 

Minister  authorized   to  celebrate, 

bond  6079 

— forfeiture  of  bond       5093 

Celebration,   authority   for, 

5079,    6080,    5081 

— fee    for    6083 

— return    6074 

— penalty  for  failure  to  return.. 5074 
— out  of  State,  returning  and  re- 
cording   6077 

— between  members  of  religious 
society  having  no  ordained  min- 
ister    5081 

— by  unauthorized   person,   valid- 

«ty 5082 

— without  license  or  contrary  to 
law,  penalty    4642 
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Sec. 
marriage: — Con. 

Prohibited  degrees  of  affinity  or 
consangrulnlty    5084,    6085 

— effect  of  dissolution  of  mar- 
rlagre    5086 

— void,   from   what  time. ..  .5088,  5089 

Void  without  decree,  when, 

5087,   5089,   5090 

— between  white  person  and  col- 
ored person 5087,  5089 

— of  party  below  age  of  consent.  .5090 

Effect  of  leaving  State  to  evade 
law     5089 

Colored  persons  not  married,  when 
deemed  husband  and  wife 5091 

— children   legitimatized    5091 

— Va.  Const.,  {  195 

Age  of  consent   5090 

Forms,  instructions,  Bureau  of 
Vital  Statistics  to  furnish 6095 

Abstract  for  General  Assembly .  .5097 

Clerks  of  courts,  fees 5099 

— neglect    of    duty    by,    penalty.  .5094 

— Issuing  license  contrary  to  law, 
penalty    4541 

Suit   to  affirm   or  annul, 

5100,  6101.  6102 

— Jurisdiction    5105 

— how  Instituted  and  conducted.  .5108 

— allowances  6107 

Remarriage  after  divorce,  when 
permitted    5113.    6114 

Transfer  on  consideration  of  mar- 
riage, effect  as  to  creditors.  ..  .6186 

Contract  In  respect  "to  real  estate 
or  personal  property  In  consid- 
eration of  when  void  as  to 
creditors  and  purchasers   bl92 

— valid   when    recorded 5193,    5196 

Will  revoked  by   6232 

— In  exercise  of  power  of  appoint- 
ment      5232 

Legitimation  of  children  by 6269 

Issue  legitimate  though  marriage 
null     6270 

Of  ward,  proceeding  to  sell  or 
lease  real  estate  anated  by,  re- 
vival      5336 

Of  female  personal  representa- 
tive, extinguishment  of  au- 
thority      6373 

Promise  upon  consideration  of, 
writing  required   6561 

Of  female  plaintiff  or  defen- 
dant in  action  or  suit,  effect 
of 6166 

Of  widow  or  minor  children,  effect 

on  homestead  exemption   6560 

MARRIAaR  REGISTER 

See  also  "IMarrlaKe" 

Kept  by  clerks  of  courts   5092 

Entries  In    3393,  5076,  6076 

As  evidence    5098,   6207 

MARRIED  WOMEN 

See  also  ''Husband  and  Wife" 

Infected  with  dangerous  disease 
expense  of  removing  and  main- 
taining     1619 

Separate  estate,  listing  for  tax- 
ation     ■ 2307 

— general    provisions    6134-5140 

Trust  company  as  trustee  and 
agent  of   4148 

Action  for  damages  by  Intoxi- 
cated    person     against     person 

causing  intoxication    4676 

MARSH 

Land  to  remain  In  common 421 

Setting  Are  to,   punishment 4435 

MARSH  LANDS 

To  remain  in  common   421 

MARSHALS 

See  "fnlted   States  Manhala" 

Fire,  see  "Fire  Companlea" 

Ex  officio  game  wardens 3323 


8m. 
MARSHALUNG 

Claims  as  to  which  homestead  is 

waived tS4f 

MARTLAND 

Jurisdiction  over  crimes  In  Ches- 
apeake Bay  II 

Boundary  and  compact  between 
Virginia  and   IS 

Reciprocal  rights  and  powers  be- 
tween Virginia  and    li 

Concurrent  legislation  entered 
into  with  Virginia  relative  to 
fish  and  shellfish  industry  In  Po- 
tomac river  JIM 

HASCUL.INB  GENDER 

Words     importing,     may    Include 

feminine  gender   S 

MASONS 

Chapter  171  not  to  apply  to 4M2 

MASSBl'RS 

Laws  relative  to  practice  of  medi- 
cine, when  applicable  to  Kit 

MASTER  AND  SERVANT 

See  also  "Apprcnttcea";  "Bsi- 
ployrr  and  Eaiployce" 

Railroad  employee,  action  for 
death  or  Injury,  fellow  servant 
doctrine   Va.  Const,  i  IM 

— assumption  of  rlsk.Va.  Const,  i  141 

Vice-prlnclpal,  mine  foreman, 
boss  or  assistant  In  mine  as UtS 

Non-assignable  duties,  mine  ope- 
rator      1885 

Railroad  employees,  danger  sig- 
nals for  at  overhead  bridges. 
&e }»:• 

— effect  of  failure  to  provide — J>i» 

Corruptly  Influencing  servant  to 
prejudice  of  master 4T11 

— agent  receiving  reward  for 4111 

— witness   testifying.   Immunity ..4713 

Authority  of    master  over   minor 

servant    SIW 

MATERIALITY 

Of  alternation  of  negotiable  in- 
strument      iWi 

MATERIALS 

See  "Meebaaica*  Lleaa" 

Condemnation   for  public  use ISU 

Purchase   of  for  penitentiary 5W5 

Furnished  to  transportation  com- 
pany,  manufacturing  company, 

etc.  Hen  for  «4M 

MATERNITY  HOSPITAL 

License  for   IJM 

Infant  delivered  In,  when  may 
be  placed   out  1)2(,  m< 

Reports  to  local  health  officer, 

1»«,  1>» 

Penalties   for   violation   of  law..IJ« 
MATTHEWIS  COUNTY 

Assignment   of   oyster   grounds.. 3t!> 

Commonwealth's  attorney,  fees..J5t» 
MATRON 

Sec  "Jaila" 
MATRON   OF  PENITENTIARY 

Salary      J44» 

Appointment,   removal    MJ* 

Oath     5M4 

MATTAPONI  RIVER 

Fishing    In     KM 

— penalty    for    unlawful    «S 

Sora,   hunting  at   night    M" 

Obstructing  navigation  In,  pentl- 
ties    4'4» 

MATURING  CAUSES 

In    court    «" 

Compelling     n" 

MAYHEM 

Punishment     **>• 
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HATOR 

Election      129 

— Va.    Const..    {{    120-122 

Term     129 

— Va.  Const..  {{  120-122 
To    send    copies    of    official    pub- 
lications of  cities  and  towns  to 

State     Library     363 

— penalty   for    failure    3S5 

Acts   of  Assembly   furnished   to..    388 
Not    eligible    to    office    of    super- 
intendent of  schools,  or  clerk..   779 

Member    of   board    of    health 1492 

Fines  Imposed    by,   security   for.. 2649 

^-endorsement    on    warrant 2549 

— commitment    to    Jail     2649 

^-execution     for     2649 

Fire  escapes,  notice  to  by  com- 
missioner   of   labor    3141 

Member  of  committee  to  Inspect 
buildings  as  to  exits  and  doors 

opening    outward     3143 

Fees,  In  criminal  cases,   payment 

from    treasury     3504 

Warrants,  pilot,  conducting 
vessel     without    or    employing 

unauthorlned    person    as 3621 

Complaint  to  State  Corporation 
Commission  for  examination  of 
transportation    or '  transmission 

line     3721 

Intoxicating  liquor  law,  jurisdic- 
tion of  cases  arising  under. ..  .4614 

— appeal     4614 

— under   cltv  ordinances    4615 

— territorial     extent     of 4615' 

— notice  to  Commissioner  of  Pro- 
hibition      4615 

— warrant  for  arrest  of  person 
bringing     ardent     spirits     Into 

State    4636 

—duty   to   enforce    4656 

— failure  to  enforce  as  mis- 
feasance      4655 

— fee     4656 

— recognisance  of  accused  to  an- 
swer  Indictment    4613 

— recognizance   of  witness    4613 

— bond  of  accused  not  to  violate 

law     4613 

—commitment  of  accused  to  jail.. 4613 
— search    warrant,    for   violations 

of     4612 

Acknowledgment   before    5206 

Service  of  notice  or  process  on.. 6063 

Of    town,    election    2994 

— oath    3002 

— vacancy,    fllllng     3003 

— powers     3011 

— violations    of    ordinances,    trial 

of    3011 

— appeal      3011 

— to    preside    over   council    3028 

— salary,    fees    3028 

— vacancy     3028 

Of  town  becoming  city  of  second 

class     2887 

Of  city  of  second  class,   election, 

term     2892 

Of   city   or    town    changing   form 

of  government 2931,  2935,  2946 

— powers   and    duties    2960,    2961 

— salary     2961 

Of  city  adopting  modified  com- 
mission   plan    2941 

Of  city,  election,  term 3010,  3012 

— Va.  Const..   SS    120-122 

— powers  and  duties   8010 

^Va.   Const.,   :   120 

— removal    3010 

— appeal  from   removal    3010 

— vacancy    3010 

— veto  power   3013 

^Va.   Const..   {   123 

— ordinances     presented    to    and 

signed   by    8013 

Va.  Const.,  I   12S 

To    ai(ni    bonds    I0S4 


Sec. 
McCLVRE  RITBR 

Obstructing  navigation,  penalty.  .4762 

HfiAIi 

tiee  "InspccMon*'!  "tuupecton" 

Not  ground  In  this  State  or 
ground  from  corn  not  grown  in 
this  State,  deception  In  sale  of, 

penalty    1196 

— prima    fade   evidence 1195 

Inspectors   of    1400-1402 

Quality  offered  for  Inspection...  .1406 

Barrels    for    1407,    1408 

— forfeiture  for  deficiency    1408 

^-owner     to     mark     weight    Ad 

tare     141B 

— penalty     1417 

Brand    1416,   1419 

— penalty    1417 

How   marked   by   Inspector   when 

unfit  to  pass   1428 

Bushel,    standard    1470 

MBASVRBS 

See  "Weiarhts  and  Meuores" 
MKAT 

See  "Food" 
MECHANICAL  COLLEGE 

See     "Virginia    Agricultural     and 
IHeckanlcal    CoIIcKC    and    Poly- 
technic Institute" 
MECHANICAL   ARTS 

Instruction    of    convicts    in 5009 

MECHANICS'  LIENS 

Creation    6426 

General   contractor,   definition. ..  .6426 
— lien    Inures    to    subcontractors. 6434 

— assignment    by,    effect   of 6435 

Effect  of  assignments  by  contrac- 
tor or  sub-contractor  6435 

Interest  subject  to   6436 

Priorities    6436,    6437 

For  repairs    6426 

— to  personal  property   6443 

Perfecting     6427 

Recording    6427 

— book    in  which   recorded 3393 

Memorandum   for    6427 

Affidavit,    form    6427 

Notices,   by   whom  served 6430 

Inaccuraries    immaterial,    when.. 6431 

Subcontractor,   definition    6426 

— lien,    perfecting    6428 

— memorandum,   affidavit,    form.. 6428 

— notice,   form    6428 

— extent    of   lien    6428 

— priority    over    assignments    by 

contractor    6435 

— priority  over  contractor's  lien. 6437 
Person   performing  labor  or   fur- 
nishing     materials      for      sub- 
contractor,   perfecting    6429 

— memorandum,    affidavit,    notice, 

form     6429 

— extent  of  Hen    6429 

— priority    over    assignments    by 

contractor  or  subcontractor 6436 

— priority      over     subcontractor's 

lien     6437 

Contractor  falling  to  complete 
work,  priority  of  owner's  ex- 
penditures   for   completing 6432 

Enforcement   6437 

— limitation     6433 

Rights   of  assignee   of   6440 

Satisfaction,   entry  of 6441,   6455 

— penalty  for  failure  to  have  en- 
tered     6441.  6455 

Effect  of  death,  bankruptcy,  ab- 
sconding     6442 

Contesting     6450 

Appeals     6451 

Release    6456 

Presumption  of  payment  6456 

Assignment  of  debt,  entry  on 
record    6467 
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Sec. 
MILESAGB — Cob. 

— establishment    of    roads 1988 

— of    viewers,     establishment     of 

roads    1983 

Of  witnesses  3529 

— in  contested   election 261.   264 

— for   Commonwealth    ^....3512 

— before    State   Corporation   Com- 
mission     3744 

— rrimlnftl  case  removed  to  United 

States   court    4971 

— prepayment  6220 

MII^KSTONKS 

On    turnpikes    4078 

Injury      to      or     destruction      of, 

penalty    4730 

MII.FOKD  HAVRN 

Oyster  «rrounds  In,  assignment  of. 3229 

MILITARY 

Militia  proper  defense, 

Va.  Const.,  i  13 
Standing  armies  to  be  avoided. 

Va.   Const.,  9    IS 
Subordination  to  civil  power, 

Va,  Const,  {  13 
Governor    to    be    oommander-in- 

Chlef Va.  Const.,  {  73 

MILITARY   BOARDS 

Approval  of  expenses  of  adtutant- 

Keneral    3444 

MII.IT.\RY   FUND 

Salary  and  expenses  of  adjutant- 

Keneral    paid   out  of    3444 

MIMTARY  service; 
Priviles-e    of    vot«r    from    duringr 

election   Va.  Const.,  S  29 

Allowance    of    bounty    land    for, 

certificate 418 

Paper    used    In    ulaimlntr    benefit, 

no  tax  on  seal 2402 

MIMTIA 
Members    of    not    disqualified    to 

hold    public    office    291 

Officers,  member  of  Confess  may 

be    291 

— not  disqualified   to   hold   public 

office    291 

Appointment  of  by  Governor. . . .   314 

— duty    315 

— failure   to  attend,   appointment 

of   others    316 

— copy  of  militia  laws  furnished 

to    317 

— may    attend    Virginia    Military 

Institute   846 

Called  out  by  Governor,  when ....   313 
— provision      for     transportation, 

equipment,  etc 314 

— appointment     314,  316 

— orders   to,  notification  of  place 

of   rendezvous    316 

Staff,  appointment  by  Governor..   314 
Commissaries,  appointment  of  by 

Governor    314 

Quartermaster,  appointment  of  by 

fJovernor    314 

Distribution    of   militia   laws  and 

articles  of  war  317 

Governor's   staff    319 

— expense  of   319 

Offices    of    Virginia    Military    In- 
stitute to  hold  commissions  in. .    843 
State   cadet   at   Virginia  Military 

Institute,  service  of  enlistment 

In  849 

Acts     concerning     continued     In 

force    2673 

MILK 

See    also    "DBlrleB''t    <'Dalry    and 
Food  Commissioner*' 

Adulterated,   sale   of,   penalty. ..  .1197 

— stripplngg 1197 

Containers,    sterilization    of 1204 


Sec 
MILK — OOB. 

Measuring    utensils,    testing    and 

marking    IMS 

Centrifugal   machines  And  scalos. 

Inspection    12««.  15»» 

—fee    i:t« 

— condemnation  of  lJ*t 

— certificate  of  operator 1267.  UM 

— revocation    1!*I 

Standard  of  measure,  samples I!M 

Improper  test,  penally,  e  vide  nee..  Ull 

^-exception    151' 

Varieties,  definition  of II15 

— condensed    milk     1J1> 

— evaporated   milk    1215 

— concentrated   milk    IJU 

— sweetened  condensed  milk 1I1» 

— condensed   skimmed    milk ISIS 

Below  standard,  sale  of,  label  or 

sign     1!1« 

— penalty    U17 

MILLS 

Jurisdiction  of  Supreme  Court  of 
Appeals  In  controversies  con- 
cerning    MM 

— Va.  Const.,  {  88 
Inspection   of   by   factory  Inspec- 
tor      17M 

Fire  escapes  for > 2H1 

— penalty  for  falling  to  provide.. JUI 
Dam  interfering  with  navigation, 

notice  to   owner    UTI 

Grinding,  tolls    tSM 

— penalties    JS*I 

. — grain  to  be  ground  in  turn JSM 

— exemption   from  grinding  other 

grain    than    wheat    3SU 

Dams  and  canals  for,  proceedinK* 

for   erection    of    1582-3531 

Canals,  trunks  or  culverts  under 
to  drain  adjoining  land,  proce- 
dure  SJJI 

Burning  or  destroying,  punish- 
ment      4413 

hillbrs 

Registration  with  Dairy  and  Food 

Commissioner  12M 

—fee    i:» 

Exempt  from  Jury  service S»8i 

MILLBR  FVND 

Separate  account  of  kept  by- 
treasurer    21*5 

MILLKR  MANITAL  LABOR  SCHOOL 

Continuation  of  IW 

Acts  in   force   IW 

Jurisdiction  over  IM! 

MILLKT 

Seed,  bushel,  standard  !<<> 

MILLFBED 

Adulterated,  sale  or  manufacture. IIH 

— penalty   1194 

MINERALS 

Sale  or  lease  of  by  State  Geologi- 
cal Commission    511 

Assaying  for  owner,  by  St»te 
Board  of  Agriculture  IMI 

Taxation,  separate  assessmcat 
of ai5 

MINERAL  LAHTDS 

Taxation,  assessment  32K.  !*1< 

— ^Va.  Const.,  S  172 

— separate    tJlj 

— correction    M»; 

— remedy  of  person  aggrieved — Hi' 

appeal 7 IJIT,  JIM 

— mineral  assessors   Ml 

— basis  on   which  tax  extended.. Jlil 

MINERAL  RIGHTS 

In  lands  of  infant,  insane  per- 
son or  trust  estate,  suits  fer 
sale  or  lease  of I115-5J17 

MINERAL  WATERS 
Taxation,  separate  assessment  of.Slli 
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Sea 
MINES 

Sec  also  "Bureau  of  Lakor  and  lu- 
duatrial  Stattetlca"!  ''Comaata- 
■lOBcr  of  l.alM>r"|  "BmpIojeTB 
and  E^aplayeea" 
Special  laws  resulatlng,  pro- 
hibited   Va.  Const.,  t  «8 

Department  of 1835 

Certificate  of  inspection,  postinS'1837 
Kx  plosives,   quantity   allowed    in, 

etc 1861 

— penalty   1851 

Old  workings,  protection  from  gas 

In 1854 

— penalty    tor   failure    to   comply 

with  law   185« 

Gas.    protection    from 1S54,    1855 

— fans    1867 

— inspection   for  and   removal   of 

by   flre    boss    1869 

Blast,  resumption  of  work  after.. 1855 
— penalty    for   failure    to    comply 

with'  law    1866 

■  Kans  in,  use  of  1857 

— penalty  for  violation  of  law  re- 
lating   to    18«0 

Fire  boss,  employment 1868 

— duties.  Inspection  for  gas,  etc.. 1869 
— penalty  for  violation  of  law  re- 
lating to 186« 

Lamps  required  in   1861 

— penalty    1862 

Condition  and  operation 1863,  1864 

Stretchers  and  equipment  re- 
quired     1866 

Working  place,  number  of  persons 

employed  in 1867 

Duty  of  operator  when  notified  by 
foreman  of  inability  to  comply 

with  requirements   1868 

Penalty  for  sundry  violations  of 

law    1869 

Closing  of  by  Inspector 1870 

— petition  to  reopen 1870 

Liability    for   death   of   or   Injury 

to  employee  1872 

Explosions  or  accidents  in,  report 

of   to   inspector   1873 

Reports  to  inspector   1874 

—of  accidents  or  explosions 1873 

— penalty  for  failure  to  make, 

1873,   1874 

Tamping,   blasting    1876 

Stoam  locomotive,  use  of  In 1877 

Rules,  adoption  and  posting 1878 

Wires,  voltage,  protection  1879 

Oil  used  In 1880 

— cotton  seed  oil,  test  for  stand- 
ard     1881 

— penalty     for     using     improper 

oil .......1882 

— testing     1883 

penalty  for  refusing  to  per- 
mit     1883 

— when  provisions  not   to  apply.. 1884 

Duties  and  liabilities 1885 

— non-assignable 1885 

Vice-principal,  mlKs  foreman, 
boss  and  assistants  as    1886 

Mines  to  which  chapter  76  ap- 
plies      188T 

Railroad,  construction  and  opera- 
tion of  by  company  operating 
mine 4000 

Excavating  near  adjoining  owner 
prohibited    6287 

— survey   by  adjoining  owner, 

6288,  6289 

—  — refusal   to   print,  penalty. .  .6288 

how  entry  for  compelled 5289 

Coal  Mines 

Map  of 1838 

— contents,  delivery  of  copy  to  In- 
spector, etc 1838 

— made   by   inspector  1839 


See. 
MINES — Con. 

Condition  of  place  of  work  In, 
w      .  1«*0.  1841 

— penalty    1842 

Machinery,  signals,  inspection  of.  1843 
— penalty    for    violations    of    law 

relating  to   1844 

Condition  of  slopes,  engine  planes, 

and  motor  road,  refuge  holes..  1845 
— penalty    tor    violating    law    re- 
lating to 1846 

Engineer,  qualification  of 1846 

— duties     1845 

— penalty  tor  Interference  with..  1846 

for  failure  to  perform  duty.  1846 

Dust,  prevention  of  accumulation 

of    1849 

— penalty  for  violating  law  re- 
lating to 1850 

Biaploreea 
Employment  of  children  In, 

1809-1811,  1814-1816 

— penalty    1814 

— by  parent  1815 

Payment  of,  time  and  manner, 

1818,   1819 

Sale  of  goods  to,  price   1820 

Law   relating  to  mines  furnished 

to 1840 

Instruction  of,  as  to  risks.. 1840,  184] 
Copy   of   law   and    rules   of   mine 

furnished  to 1840,  1841 

Condition  of  mine,  place  of  work, 

1840,   1841 
— penalty    for    violating   duty    as 

to 1842 

Boys  under  fourteen  years  of  age, 

employment   prohibited    1871 

— affidavit  of  age    1871 

Females,  employment  prohibited.  1871 

— penalty    1871 

Liability    of    operator    for    death 

or  Injury  of 1872 

Acts  and  conduct  of  prohibited.  .1872 
Foreman 

Duties  and  powers 1863,  1864 

.\s8istant    foreman    1865 

Examinations    by     1867 

Notice  to  operator  of  inability  to 

comply  with  requirements 1868 

Penalty    for     violntions    of    duty 

by    1868 

Violation  by  of  law  relating  to 
employment  of  minors,  pen- 
alty   1871 

Report  by  of  accident  or  explo- 
sion in  mine    1873 

As  vice-principal,  duties    1885 

Inspeetora 

Appointment     1836 

Report  of 1835 

Removal    1836 

Quallfl(-atl*n    1836 

Records  kept  by 18.t6 

Inspection  by   1837 

Certificate,  posting 1837 

Penalty    for    failure    to    perform 

duty   1837 

Map  made  of  coal  mine  by 1839 

Closing  mine    1870 

Explosion   or  accident,   report   of 

to     1873 

— investigation  of 1873 

Instructions  of,  penalty  for  vio- 
lating   1875 

Ventilation  of 

Ventilation   of    1847,   1848,   1852 

Persons    employed    in    same    air 

current    1848 

Penalty  for  violating  law  re- 
lating to   1850,  1863 

Against  flre  damp 1852 

— penalty  for  failure -.1853 

Fans     1867 
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Sec. 
MINING 

Special  act  regulating  prohibited, 

Va.   Const.,-  $    63 

MINING  COMPANIBS 

ForelKn,  authorization  to  conduct 
operations  in   State    3844 

Uallroad,  construction  and  opera- 
tion by 4000 

Uens  of  employees 6438-6442 

^-of  persons  (urnisiiins  supplies, 

6438-6442 

MININTRR 

Of    religious    body,    residence    of 

exempt   from    taxation    2272 

— Va.  Const.,  }  183 

— furniture  and  furnislilnKs  in... 2301 
MINISTBK  OF  THB  GOSPBL 

Conveyance    or    devise    for    resi- 
dence          38 

Residence    of   exempt    Irom    tax- 
ation      2272 

— Va.  Const.,  {  183 

— furniture   and   furnishings   in.. 2301 

Privilege   from  arrest 2823 

Reduced    rates    of   transportation 

to    3918 

Celebrating  marriage,  false  record 

by,  punishment    4491 

— return    of    license    and    certifi- 
cate     5074 

penalty  for  failure    5074 

— fee   for   celebrating 5083 

— how  authorised  to  celebrate 5079 

— bond   5079 

how   forfeited    5093 

May   visit  penitentiary,   when.... 5025 

Exempt    from    jury    service 59  S5 

MININTEItS  PLENIPOTENTIARY 

Acknowledgments  before 5208 

Depositions  before   6226 

MINOR.4 

See     also    "ChUdrrB"!    "Intants'i 
"Parrnt  and  Child" 

Corporal     punishment     of     when 

convicted   of  misdemeanor    ....1924 
Listing  property  of  for  taxation.  .2307 

Eligible  to  office  of  notary 2861 

— actions    to   recovei-   fees 2852 

Taking  bar    examination,  certifi- 
cate   3419 

Bank  deposit  by   4126 

— clieck  on   4126 

Ardrnt  spirits,  giving  to,  punish- 
ment      4639 

— sending  to  obtain   4639 

— possession   of  by,  penalty 4641 

Artion  to  recover  damages  caused 
by    intoxicated    person    against 

person  causing  Intoxication 4676 

— disposition     of    amount    recov- 
ered      4676 

Furnishing  tobacco  or  cigarettes 

to    4696 

Furnishing  pistol,   dirk   or  bowie 

knife  to 4696 

Futnisbing  toy  firearms  using  ex- 
plosive charges  to   4697 

Student,  giving  credit  to,  penalty. 4707 

Recognizance   for,  how   taken 4975 

To  sue  by  next  friend 5331 

Wages,  exemption    from   garnish- 
ment   6568 

MISCARRIAGE 

Attempt    to    produce    4401 

Encouraging  by  publication,  lec- 
ture, etc 4401 

MISCEGENATION 

Punishment   4546 

Leaving    State    to   evade    law.... 4540 
Performing     marriage    ceremony, 

punishment    4*47 

Marriage  void  without  decree, 

6087,  5089 


Sec. 
miscei,l,ane:oi;s  men  book 

What  recorded  in    IJ»S 

— contracts      reserving      title      to 

chattels 5I8» 

— mechanics'    liens    6427 

— labor  and  supply  liens 64 JS 

—Hen  on  colt   6446 

— lien   on  calf    6447 

— agreement  for  Hen  on  crop  for 

advances  6451 

Index  for  SJ»« 

MISDEME.t.NOR 

Impeachment  of  officer  for, 

Va.  Const..  I  54 
Person    sentenced    to    road    force 

for.  State  convict  road  force 2073 

Person  convicted  of  may  be  sen- 
tenced to  work  on  public  road.. 2046 
Jurisdiction    over,    in    police  jus- 
tice    3694 

—civil   and   police   justice 310! 

— circuit  court   58S« 

special  term 5896 

Fees,    of    officers,    payment    from 

treasury    3564 

— of  Commonwealth's  attorney ...  3565 

What   crimes  are 4758 

Limitation  of  prosecution  for 47tt 

How  punished    4782 

Arrest   for  by  conservator  of  the 

peace    47M 

Ball,  by  Justice 4»Ji 

Trial  for  by  justice  on  charge  of 

felony    48«i 

Compromise  of 484S 

Capias   or  summons  when  Indict- 
ment  or  presentment  found,  or 

information  filed   4U1 

— when  to  Issue 4*S* 

Capias  to  Ifear  judgment  unneces- 
sary, when  488J 

Judgment  in  absence  of  accused. 

4883,  4888.  481) 

— arrest  of  accused  488J 

— presentment    for    fine    or    for- 
feiture    4881 

Accused   admitted    to   ball   by  of- 
ficer making  arrest  on  capias  or 

attachment    ' 4181 

Challenges  In  trials  for 4891 

"Trial  of  on  (ndictment  or  present- 
ment      4881 

— by  court  on   plea  of  guilty Wi 

^Va.  Const.,  i  8 

— en  plea  of  not  guilty   49!T 

^Va.  Const.,  J   8 

— ^by  Jury 4Ji: 

— on     warrant     4987-4MJ 

— without  warrant,  when 4»! 

Conviction      of      on      charge     of 

felony    4J1I 

Concurrent  jurisdiction  of  courts 

and  Justices  over 491" 

Appeal  from  conviction  for..4989,  4J*# 
Abortion,    encouraging    by   letter. 

advertisement,  etc 4411 

Abduction,   inmate   of   State  hos- 
pital    441! 

Abusive  language,  use  of 4iM 

Accessary    after    the    fact   guilty 

of    4tM 

A.dultery     4HJ 

Advertising     offers     to     procnre 

divorces,  &c 51'» 

— unauthorized    use    of    name  or  ^ 

picture   of   person   for   5*8'  . 

Agricultural  lime,  selling  without 

certificate    H" 

Agent,  employee  or  servant  cor- 
ruptly  Influencing  to  prejudice 

of  prineipal,  etc 4iU 

— «gent,     etc.,     receiving    rewsrt 

for    4)U 

Agricultural    seeds,    violations  of 
law  with  reference  to  IIW 


Digitized  by 


Google 


INDEX 


(325) 


Sec. 
NISDGSHBANOH — Com. 

Anchoring  small  boats  In  chan- 
nels  of   Norfolk    harbor 8687 

Animals,      dying     from      disease, 

failure  to  bury 1554 

— cruelty    to    4554 

— Interference  with  ofllcer  of 
Society      for      Prevention      of 

Cruelty  to   456* 

— running  at  large  in  village  or 
unincorporated  community, 

3560,  3551 

Apj>rentice,  enticing    531S 

Assigning,  transferring,  Ac,  claim 
against  laborer  to  evade  exemp- 
tion   laws    6667 

Attempts,    generally    4767 

— to  commit  larceny   4767 

— to  commit  misdemeanor   4767 

— to   usurp   government    4391 

Automobile,      operation      without 

license    2132 

— using  wrong  number  plate  on.. 2133 
— violation  of  laws  relative  to.. 2146 
— operating      for     hire      without 

license 2163 

— taking      without      consent      of 

owner    4480 

Ballast,  vessel  unloading  with- 
out  notice    3665 

— failing  to  produce  certlflcate.  .3657 
Ballast  master,  refusing  to  serve 

as 3652 

— for  failure  of  duty  3663 

Bank,  failing  to  furnish  state- 
ment of  financial  condition  of.. 4124 

— failing  to  publish  statement 4124 

— officer,    refusing    assistance    to 

examiner     4124 

— unlawful    use    of    terms    bank, 

banker,  trust  company,   etc 4181 

— unlawfully  engaging  In  busi- 
ness of 4131,   4136 

Begging  on  the  street 2804 

Bettlni;  on   elections   4692 

— on    horse    race    run    on     road, 

street,  bridge  or  landing 4741 

Birds,    killing,    destroying    nests, 

suUIng   plumage 3364 

— shooting  for  amusement    4666 

Bran,  selling  adulterated 1196 

Brand,   imitating  or  altering 1438 

Bribery  of  officer  to  prevent  ser- 
vice   of    process    4602 

— of  commissioner,  auditor.  Juror, 

etc.    4503 

Bridge,  county,  using  as  wharf..  1995 

— making  vessel  fast  to 1995 

— faat   driving  on 4740 

Bucket  shop,  keeping,  etc. .  .4714-4718 

—bucketing 4714-4718 

Building  association,  foreign,  of- 
ficers and  agents  failing  to  com- 
ply  with   law   4162 

Bull,  permitting  to  run  at  large. 474 4 

Candy,  sale  of  adulterated   1193 

Capitol,  wilful  and  malicious  in- 
Jury   to    4482 

Capitol  Square,  bringing  dog  Into.  412 
^-offenses  committed  In,  Jurlsdlc- 

-tion  over 413 

— property  In,  Injury  to 4482 

— grounds,  trees,  shrubbery,   etc.. 

In,  injury  to   4483 

Carrier   of   passengers,   operating 

excursion  when  prohibited 4010 

Cedar   trees,   failure   to   treat   for 

rust 887 

Cemeteries,  graveyards,  etc.,  ma- 
licious injuries  to 4663 

Certified  public  accountants,  vio- 
lation of  laws  relative  to 572 

Cheese.  Impure,  selling 1171 

Child  labor  laws,  violation  of 1814 

Children,  placing  In  homes  for 
gain  or  without  due  Inquiry 1984 


Sec. 
MISDEMEANOR — Cob. 

— violations  of  law  relating  to 
placing  In  homes 1936 

— Inducing  child  under  18  years 
of  age  to  commit  misdemeanors, 
etc.    192.^ 

Cider,  sale   of  misbranded    1192 

Clams,  staking  In  natural  clam- 
ming grounds 3232 

— Inspector  assigning  natural 
clam    bed    32S4 

— taking  with  rakes  or  scrapes  In 
Accomac  or  Northampton  coun- 
ties   $238 

— taking  with  drag- box  3246 

—catching  on  Sunday   3251 

— catching  In    night   time 3251 

— citizen  interested  '  with  non- 
resident in   catching' 3263 

— non-resident  catching 3254 

— falsely  designating  as  Lynn- 
haven     3291 

— violation  of  law  relative  to 
taking,  &c 3294 

Clerk  of  the  court,  failure  of  duty 
as  to  list  of  paid  poll  taxes 113 

— falling  to  certify  abstract  of 
votes    185 

— falling  to  make  and  deliver  cer- 
tlflcate of  election  186 

— falling   to   verify    records 3401 

— falling  to  make  marginal  note 
of  release  of  deed  of  trust, 
etc.    3402 

— issuing  duplicate  certiflcate  of 
allowance  without  order  of 
court    3404 

— failing  to  report  to  Legisla- 
ture     3406 

— falling  to  furnish  list  of  of- 
ficers to  Secretary  of  Common- 
wealth    3407 

•   — Improperly  acting  as  attorney.  .342* 

— issuing  marriage  license  con- 
trary to  law 4541 

— failure  to  perform  duty  as  to 
marriages    5074,   6094 

— falling  to  furnish  copies  of 
convictions  to  superintendent  of 
penitentiary    4943 

— false  certlflcate  to  special  com- 
missioner     6271 

— falling  to  give  notice  of  ap- 
pointment,of  person  to  receive 
proceeds  of  sale  .  r 6272 

Coal,  dealer  refusing  to  weigh, 
at  buyer's  request 1475 

Cocaine,  prescription  for,  unlaw- 
ful signing  and  ailing 1698 

Cock  fighting   4550 

Commission  merchants,  offenses 
by    1264 

Commissioner  of  Labor,  failure  to 
answer  questions  or  Interroga- 
tories of 1802 

Common  carrier  violating  regula- 
tions relating  to  quarantine  of 
live  stock   912 

— falling  to  receive  and  account 
for  freight .3927 

— refusal  to  accept  bond  of  em- 
ployee 3935 

Compounding  offenses    4513 

Condlmental  stock  and  poultry 
food,    sale    of    without    certifl- 

„cate 1249 

Conspiring  to  commit  person  to 
Institution    for    feeble-minded.  .1084 

Contagious  disease,  person  In- 
fected with  going  to  prohibited 
public  place 150S 

— going  from  place  to  place  in 
State    1504 

— violating  quarantine  or  vaccina- 
tion  regulations    1505 

— physician  falling  to  report  ....I615 

Convict,  Importing  into  State 4709 


Digitized  by 


Google 


(326) 


IKDXX 


Sea 
MISDBMBANOH — Coa. 

Co-operative  casualty  company, 
fraudulently     procuring;    policy 

In T 4269 

— procurlngr  money  from  4269 

Co-operative  life  insurance  com- 
pany,    fraudulently     procuring 

policy  In 4269 

— procuring;  money  from   4269 

Corn  meal,  deception  in  sale  of.. 1195 
Coroner,  failing  to  perform  duty.. 4816 
Coroner's  Inquest,  officer  falling  to 

execute  and  return   process 4808 

Corporation,  engaged  In  fish  busi- 
ness,  failing   to   die  list   of  of- 
ficers, directors,   stockholders.  .3264 
— failing  to   obey   order   of   State 

Corporation  Commission    3726 

— failing  to  obey  rules  and  regula- 
tions ....'. 3926 

County  treasurer  falling  to  pay 
bonds  issued  by  drainage  dis- 
trict    1771 

Coupons  from  State  bonds,  ten- 
dering twice   2610 

— officer  receiving   2611 

Crabs,  staking  in  natural  crab- 
bing ground   3232 

—taking  with  rakes  or  scrapes  in 
Accomac  or  Northampton  coun- 
ties   3238 

^-catching  on  Sunday   3251 

— catching  In  night  time   S2S1 

—citizen  interested  with  non- 
resident in  catching    3253 

— non-resident   catching    3254 

— violations    of    law    relative    to 

taking  3292 

Crop  Pest  Commissioners,  ob- 
structing    878 

— violation    of   rules   of    871 

Cursing   or   swearing   in    public. 4568 

— over  telephone   4549 

Dairy,  keeping  In  unsanitary  con- 
dition  1172 

Dairy  and  Food  Commissioner, 
hindering  or  obstructing, 

1169,  1213,  1218,  1220 
Dead    bodies,    removal    or   burial 

without  permit  1581 

—embalming   without   permission 

of  coroner  or  justice 1727 

— violation     of    law    relating    to 

transportation   of    1728 

— trafficking  In    r 1734 

— failure    or    refusal    to    perform 

duty  relating  to   ....^ 1736 

Defacing,    injuring    taking,    etc., 

personal   and  real    property 4479 

— monuments,  trees  making  boun- 
daries, etc 4479 

Dental  corporation  or  association, 

failure  to  display  sign 1652 

— failure  to  make  required  re- 
port   1652,  1653 

Dentistry,     practice     of     without 

license   1641 

— commissioner    of    revenue    im- 
properly issuing  certlflcate  . . .  .1648 
Disorderly     conduct     on     railroad 

train  or  street  car 4533 

Diseased  domestic  animal,  bring- 
ing Into  State    915 

— shipping,  selling,  giving  away. .   917 

— running  at  large 917 

Divorce,  advertising  offers  to  pro- 
cure     5116 

Dogs,  ordered  killed,  concealing.  15K« 

— larceny  of  4445 

— maliciously    wounding,    poison-  ' 

Ing,   etc 4467 

— flghting 4550 

Drainage  district,  injuring  works 

of    1 76!' 

Drinking  water,  pollution  of 1783 

Drugs,  sale  of  adulterated  or  mis- 
branded   1657,  1659 
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— violation  of  laws  relative  to 1(91 

— placing   samples   of  on   private 

property 1741 

— adulteration  of HM 

Drunkenness  tUt 

Duel,  fighting  or  sending  chal- 
lenge     4IU 

— accepting  or  bearing  challenge. 4414 

— leaving  State  to  evade  law 44!1 

— posting    or    upbraiding   another 

for  not  fighting 4411 

Rlections,    refusing    to   serve   as 

registrar  M 

— registrar  failing  to  deliver  poll 

books  to  Judges  of  election —  1(4 
— hindrance  or  disturbance  of  reg- 
istrar   .* IM 

— list   of  paid   poll   taxes,  failure 
of    duty    with    respect    to    br 
treasurer,   clerk,    or   sheriff —  IIS 
—electoral    board    failing  to  ap- 
point   Judges    of    election    and 

clerks 14* 

— violation  of  law  with  respect  to 

printing  election  ballots U( 

— violation  of  duty  by  officers  of 
election      or      tampering     with 

ballots  IM 

— assisting  or  advising  voter lU 

— carrying      away       or      copying 

ballot :....  US 

— assisting      voter      to      prepare 

ballot  .7 1(4 

— crowds  congregating  at  poling 

places    1(> 

— counterfeiting,  giving  away,  or 

selling  ballots    1(7 

— violations  of  election  laws  not 

otherwise  provided  for IM 

— clerk  of  court  falling  to  certify 

abstract  of  votes 1(5 

— clerk  of  court  failing  to  make 
and  deliver  certificate  of  elec- 
tion   IM 

— intimidation  of  voter   IM 

— intimidation  of  election  officer.  I9S 
— newspaper   or    periodical    advo- 
cating election  or  defeat  of  can- 
didate at  primary  2S1 

—candidate  at  primary  failing  to 
file  statement  of  expenditures..  IIJ 

exceeding  limit  of  expenses..  JM 

— influencing  vote  at  primary  by 

sclicitlng,  money,  etc !}^ 

— secretary  of  board  of  commis- 
sioners of  election   at   primary. 

violation  of  duty  by  141 

— stealing,  mutilating,  etc.,  ballot 
box    or    poll    book    or    making 

fraudulent  entry,  etc tU 

— Improper  expenditures  by  candi- 
date     : : 2!1 

by  another  in  behalf  of JM 

— candidate    falling  to  file  state-' 

ment  of  expenditures 2»S 

— betting  on 4(91 

— Judge,   clerks,   or  commissioner 

falling  to  perform  duty 4TIJ 

— neglect  of  duty  or  corrupt  con- 
duct by  officer  or  messenger 472< 

— voting  Illegally   4715 

— Influencing  voter  4715 

— furnl.shing  false  ballot    47J( 

— changing  ballot  of 47tS 

— fraudulently    putting   twllot    In 

box    4715 

— voting  bv  non-resident  ^^U 

— giving    or    receiving   bribe   for 

vote    4(t1 

— altering  or  destroying  books  or 

lists  of  registration   4*t> 

— wilfully  rejecting  or  corruptly 

registering  voter 4iJ( 

Electric  light  comoany.  injury  to 
or  destruction  of  property  of.. 4471 
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— unlawful        Interference        with 

meter   4478 

Klectrlc  railway,  failure  to  use 
vestibuled  fronts  on  cars 3977 

— falling  to  separate  wlilte  and 
colored   passengers    3978 

— conductor,  failing  to  assign 
seats 3980 

— passenger,  falling  to  take  seat 
assigned   3983 

— operating  excursion  when  pro- 
hibited   4010 

Employees,  female,  violation  of 
law  relating  to  hours  of  labor 
of    1808 

— preventing  discharged  employee 
from  obtaining  emploympnt 1817 

—violation  of  laws  relating  to 
time  and  manner  of  payment 
of    1819 

— sale  »t  goods  to  by  employer.  .1820 

— failure  to  provide  sanitary  ar- 
rangements for 1827 

— failing  to  furnish  dust  shield 
to 1821 

Employment  agency,  violation  of 
law   relative  to    1806 

Engines,  threshing  machines,  &c., 
not  provided  with  spark  arrest- 
ers      54S 

Embalming,  practicing  without 
license     1723 

Escape,  aiding  prisoner  in 4504 

—officer  permitting   4508 

— of   prisoner  from   Jail. ..  .4507,    4508 

— officer  falling  to  execute  pro- 
cess of  arrest  4510 

— refusing  to  aid  officer'  in  pre- 
venting   4611 

Escheators,  failure  to  perform 
duty   511 

Eucalne,  prescription  for,  unlaw- 
ful signing  and  flUing 1898 

Exits,  etc.,  of  theatres,  pub- 
lic halls,  etc,  violation  of  law 
relative  to 3144 

Expectorating  in  public  place. ..  .1550 

Explosives,  transportation   of 3923 

Express  company,  violations  of 
law  relating  to 4034 

Extortion  by  officer   4614 

Factories,  shops,  etc.,  failure  to 
provide  safety  appliances 1832 

Fee  bills,  fraudulent  Issue  of.  ...4516 

Feeble-minded,  conspiring  to 
place  person  In  Institution  for.  1084 

— private  institution  for,  ope- 
rating without  license   1903 

"Feeding  stuffs"  laws,  violation 
of    1230,    1240,    1242 

Ferries.   competinK  with    20(3 

Fertilisers,  adulteration,  false 
branding 1131 

— sale,  receipt,  removal,  transpor- 
tation, delivery,  of  unregistered 
and   unbranded    1118 

— false  labels  on 1127 

Fiduciary  falling  to  file  Inven- 
tory     6403 

— failing  to   exhibit  accounts. ..  .5408 

Fires,  setting  on  State  reserva- 
tion      544 

— negligent  escape  of  545 

— setting  to  woods,  marsh,  grass, 
etc 4435 

Fire  escapes,  owners  of  build- 
ings  failing  to   provide 3141 

Fishing,  violations  of  law  relating 

to • 3175 

— taking  food  fish  for  manufac- 
ture Into  guano  or  oil    3176 

— In  spawning  locality   3180 

— violations  of  law  relating  tc 
Accomac  and  Northampton 
counties    8181 
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— within    regularly    hauled    fish- 
ing   landing    3182 

— for  menhaden  out  of  season. ..  .3183 

using  Improper  net  for 3183 

— non-resident  catching  flsh  for  or 
manufacturing      into      oil      or 

manure    3181 

-^manufacture  of  flsh  into  oil  or 
fertiliser,     or    taking    therefor, 

violations   of  law   as   to    3190 

— obstruction  of  fisheries  In  Ches- 
apeake,  Lynnhaven,   WiUough- 

by's  bays ....*. 3191 

— flshways    in    dams,    failure    to 

construct   and   maintain 8193 

— unlawful,  use  of  explosives,  in- 
jury to  fish-boxes  or  eggs 3196 

— obstructing  passage  of  flsh  by 

nets 3198 

— erecting    flsh    dams    in    certain 

rivers 8199 

— with  seines  in  Holston  and  New 

Rivers    8200 

■ — unlawful,  in  Powell's  River. ..  .3201 
— ^unlawful.     In     Mattaponl,     Pa- 
munkey,    Tork    and    Elisabeth 

Rivers    8202 

Back  Bay  3203 

Elizabeth  River  8204 

— unlawfully     taking     trout     or 

bass    3210 

— non-resident      fishing     without 

license   3210 

— unlawful,  by  non-resident 3211 

— boat  engaged  in,  name  or  num- 
ber concealed   3263 

— violations  of  law  applicable  to 

Potomac  River    3303,   3306 

— disturbing  fishing  shores.  .5291,  6292 
CHour,     adulterated,      failure      to 

brand   1194 

— sale  of  In  barrels  below  stand- 
ard     1474 

Food,  violations  of  pure  food  laws, 

11(0,  1187 
— selling     misbranded     or     adul- 
terated     1177,   1189 

— sale  of  diseased  or  unwhole- 
some    1218,  1219 

— transportation  or  storage  under 

unsanitary  conditions   1220 

— adulteration   of    1702 

Fornication    4643 

Foundry,  failure  to  provide  ven- 
tilation     1833 

— toilets  and  wash  rooms 1834 

Fowl,  dying  from  disease,  failure 

to  bury   1664 

— shooting  for  amusement 4666 

— maliciously  wounding,  poison- 
ing, etc 44(7 

Fraternal  benefit  society,  fraud  in 
securing  certificate  of  member- 
ship   4304 

— unlicensed,  soliciting  member- 
ship  In    4304 

— violation   of    law    relating   to.. 4304 
Fraud,  buying  or  receiving  house 

fixtures  with  Intent  to  defraud. 4449 
— obtaining    registration    of    live 

stock  by  false  pretenses 4460 

— giving    false     pedigree   of    live 

stock    4460 

— fraudulent  sale  of  goods  marked 
"Sterling"  or  "Sterling  Silver". .  .4461 
— r  —of  goods   marked   "Coin"  or 

"Coin  Silver"  4462 

of  articles  made  of  gold.... 4468 

^lefraudlng    hotel    or    boarding 

house     4464 

— removing  baggage  from  hotel.. 4464 
— fraudulent  sale  of  stocks,  bonds, 

town  lots,  etc 4465 

Gambling,  keeping  gaming  table, 

&c 4676,  4685 

— permitting  on  premises 4677 
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-dieting  as  doorkeeper,  etc 4678 

— hindering  arrest  or  selsure 4678 

— betting:  or  playlngr  at, 

4886.   4679,   4681 

— In  public  place  4679,  4681 

what  Is  public  place 4680 

— bookmaking,  pool  selling,  etc.. 4682 

on  race  outside  of  State 468S 

— keepingr  or  exhibiting  slot  ma- 
chine  4676,  4685 

— ^betting  or  wagering 4686 

— conducting   or  being   Interested 

In  game  played   for  money ...  .4687 
Game  laws,  offlcer  falling  to  per- 
form duty 8341 

— violation    of    law    relating    to 

transportation  of  game 8861 

Gaming,  keeper  of  ordinary  per- 
mitting at   4688 

^letting  out-house,  etc,  for.. 4690 

— winning  at  by  cheat  or  fraud     4691 
— betting  on  election  ..         ..4692 

—conducting  lottery  or  raffle 4698 

Gas  company.  Injury  to  or  de- 
struction of  property  of 4478 

— unlawful       Interference       with 

meter 4478 

Gensing,  digging  out  of  season.. 4710 
Grand  Jury,  ofllcer  falling  to  sum- 
mon and  return 4862 

— juror  falling  to  attend 4862 

Guaranty  company,  agent  of  doing 
business   while  company   is   in 

default    ...4209 

Guardian,  permitting  boy  under 
ten  or  girl  under  sixteen  to  sell 

newspapers,   etc.    1813 

Harbor  laws,  violation  of 3630 

Harbor  master,  failure  to  perform 

duty    3691 

Heroin,  sale  of 1695 

— furnishing  to  habitual  user 1695 

Horse  race,  entering  horse  dis- 
guised or  under  falss  riame   . .  46S4 

— betting  on,  etc 4682,  4683,  4781 

Hotels,  destructing  Inspector  of..  1593 
— falling  to   pay   fee   for   Inspec- 
tion   15*3 

—falling  to  disinfect  ronrtu Ia94 

— failinK    to    post    warnings    and 

directions  as  to  use  of  jcas 1607 

House  of  ill-fame,   keeplni; 4648 

House  of  prostitution,  violation  of 

Injunction  against    1524 

Hunting  without  license    3337 

— Iransferring    license    3337 

— using  another's  llcensi> 3337 

— on  land  of  another  without  per- 
mission     •»*' 

— procuring  license  by  false  state- 
ment, altering  or  changing 8839 

— unlawful  8356 

Husband,  deserting  or  failing  to 

support  wife 1936 

Hypnotism,    mesmerism,    practice 

of ........4721 

Ice  cream,  selling  or  serving  be- 
low standard 1217 

Tnsane  persons,  mistreatment  of.. 1062 

— aiding  In  escape  of .1063 

^.disorderly  conduct   on   hospital 

grounds    1064 

—giving  ardent  spirits  or  nar- 
cotics to V  •,  •  •'*'^ 

— violation    by    officers    of    law 

with  reference  to 1060 

Insignia  of  trade's  union,  society, 
association,  unauthorized  wear- 
ing or  use  of 4719 

— Southern  Cross  of  Honor 4719 

Inspectors,      false      marking      or 

branding l**t 

Insurance,  officers  falling  to  per- 
form duty  under  law  relating 
to 41M 
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Insurance  company,  agent  doing 
business  while  company  is  in  de- 
fault   42M 

— doing  business  Illegally 4M! 

— refusing  to  exhibit  book 4324 

— promoter  selling  stock  in  viola- 
tion of  law   4XU 

— publishing  false  or  misleading 
statement  4241 

Intoxicated  person  running  auto- 
mobile, engine,  Ac 4731 

Intoxicating  liquor,  selling,  keep- 
ing or  storing  for  sale,  solicit- 
ing or  receiving  orders  for, 
manufacturing  or  transporting. 

4584.  an 

— acting  as  agent  of  buyer  or 
seller  4584.  4515 

—drinking,  giving  away 4584,  45SS 

— violation   of  law  by  druggist.. 45>S 

— ^prescription  for  unlawfully  is- 
sued by  physician   45)1 

— druggist  or  hotel  keeper  vio- 
lating law  as  to  shipment ttti 

— keeping,  selling,  etc.,  at  lodges, 
fraternity  houses,  clubs,  etc 4(M 

In  house  of  prostitution 4WI 

— violation  of  law  relating  to  ad- 
vertisement of   4W) 

— handling  draft  In  payment  for.  .4416 

— common  carrier  receiving  orders 
or  collecting  money  for 4«lt 

— drlnlUng   In    public    place 4IJ1 

— transportation  company  or  em- 
ployee falling  to  keep  record... 4UI 

—  —delivering  without  affidavit. 4(34 

—  —delivering  to  person  other 
than  consignee 4(14 

— procuring  delivery  of  by  trans- 
portation company  by  false  afll- 
davlt  4(34.  4(U 

failure  to  make  affidavit  In 

duplicate    4tM 

— giving  to  person  of  intemperate 
habits,  drug  addict  or  minor 4(1} 

— sending  minor  or  female  to  ob- 
tain   4t» 

— possession  by  minor 4441 

as  agent  of  another  person.  .4(41 

— female  ordering,  receiving  or 
having   in    possession    4(4} 

%-hotel,  employee,  assisting  guest 
to  obtain 4(» 

—  — proprietor  permitting  em- 
ployee to  assist  guest  to  pro- 
cure   4(51 

—  —failure  to  discharge  con- 
victed employee    4(51 

— hotel  or  boarding  house,  keep- 
ing ardent  spirits  in 4(51 

— failure  of  physician  to  make 
prescription  in  duplicate 4(54 

— transporting  In  vehicle 4(57 

— transferring  estate  to  evade 
Jaw   4(74 

— grinding  malt  to  be  used  in 
manufacture  of 4(71 

— false  affidavit  to  purchase  from 
druggists    tiil 

Involuntary  manslaughter 411? 

Jack,  permitting  to  run  at  large.. 4744 

Jail  prisoner,  escaping  from  State 
convict  road  force  3*7> 

— I  mproperly  communicating 
with «H 

Junk    dealer,    falling    to    kem 

books  4711 

— failing  to   report   to   police 4T11 

—changing       form  -    of      article 

bought 4711 

Juror,  officer  corruptly  summon- 
ing  to   act  partially    4SI> 

— procuring  to   be  summoned 4514 

— intimidating  or  Impeding 4515 

—fraud  in  drawing 4f M 
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— on  inquest  out  of  court,  failure 
to  attend 4t84 

Justice,  failing  to  assist  in  preser- 
vation of  the  peace 4611,  4612 

Liandlngs,  obstructing^  by  throw- 
ing oyster  shells  into  water. . .  .4761 

Larceny,  petit 4440 

— of  dogs   4446 

— of  oysters  3233,   82S7 

Laundry,  violation  of  regulations.  1646 

Law,  practicing  without  being 
licensed   and   qualified    3422 

Lewd  and  lascivious  cohabita- 
tion   4645 

License,  applicant  falling  to  an- 
swer  Interrogatories    2366 

— of  merchant,  refusal  to  testify 
in   investigation   of  purchases.  .2366 

Life  Insurance,  agent  or  physician 
fraudulently  causing  procure- 
ment of  policy 4248 

Literary  society,  disturbing 4677 

Live  stock,  diseased,  obstructing 
Inspector  of 916 

— obtaining  registration  of  by 
false  pretenses 4460 

— giving  false  pedigree  of 4460 

— unlawfully  wounding 4467 

Lobbying  with  Qeneral  Assembly, 

4499-4601 
'  iMg  brand,  altering,  erasing,  &c.  .3681 

Malicious  trespass,  dogs  as  sub- 
ject   of    4446 

Marriage,  within  prohibited  de- 
grees     4640 

— leaving  State  to  evade  law.... 4640 

— clerk  of  court  Issuing  license 
contrary  to  law   4641 

— without  license  or  contrary  to 
law 4642 

—between  white  and  colored  per- 
son, performing  ceremony 4547 

— failing  to  return  license  and 
certificate  to  clerk's  office 6074 

— failure  of  clerk  to  perform  duty, 

6074,   6094 

Maternity  hospital,  violations  of 
law  by 1930 

Meat,  unsound,  selling   1183 

Medicine,  violation  of  laws  rela- 
tive   to   practice    of    1623 

Mercantile  establishment,  failing 
to  provide  seats  for  female  em- 

filoyees    1807 
Ik,  Impure,  selling 1171 

— keeping  dairy  In  unsanitary 
condition  . .' 1172 

— sale  of  adulterated 1197 

—cheese  manufacturer  Improperly 
disposing  of 1197 

— Improper  testing  for  milk  fat, 

1210,  1211 

— selHng  or  serving  below  stand- 
ard    1217 

Mlllfeed,  bran,  etc.,  selling  adul- 
terated   1196 

Minors,  furnishing  cigarettes,  to- 
bacco, pistols,  dirks,  etc.,  to.... 4696 

— furnishing  toy  firearms  using 
explosive  charges   4697 

— student,  giving  credit   to 4707 

Mines,  Inspector,  failure  to  per- 
form duty 1837 

. — employees,  failure  to  Instruct.  .1842 

- — employees,  failure  to  provide 
required  conditions  of  labor 
for     1842 

■ — coal,  violations  of  law  relating 
to  machinery,  appliances,  sig- 
nals. Inspection,  etc 1844 

—coal,  employment  of  Incom- 
petent engineer 1846 

• — coal.  Interference  with  en- 
gineer or  machinery   1848 

' — coal,  failure  to  provide  road- 
ways and  refuge  holes 184t 
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^violation  of  law  relating  to  ven- 
tilation    1850,  1863 

— permitting  accumulation  of  coal 
dust    : 1860 

—explosives  in 1861 

—violation  of  law  relating  to  pro- 
tection of  employees  from  gas, 

186C,  I860 

—fire  boss,  violations  of  law  re- 
lating to    1860 

— ^violation  of  law  relating  to 
safety  lamps  1862 

— ^violations  of  law  relating   to..  1869 

— employment  of  minprs  or 
females    in,    false    aflldavit 1871 

—employees,  doing  prohibited 
acts     1872 

— failure  to  report  accident  In. 1873 

— falling  to  make  report  to  In- 
spector     1874 

— violating  Instructions  of  Inspec- 
tor   1876 

— illegal  blasting 1876 

— steam  locomotive,  use   In 1877 

— falling  to  adopt  and  post 
rules    1878 

— electricity,  prohibited  voltage, 
failure   to   protect    wire 1879 

— sale  or  use  of  Improper  Illumi- 
nating oil  In   1882 

— refusing  to  permit  Inspector  to 
test  oil    1883 

Morphine,  sale  of 1696 

— furnishing  to  babltual  user .1696 

Motor  vehicles,  taking  without 
consent  of  owner 4480 

Name,  unauthorized   use  of 1463 

— unauthorized  use  of  for  adver- 
tising purposes 6782 

— ^unlawfully  changing  or  assum- 
ing another 6983 

Navigation,  obstruction  of  water 
course  by  dam  or  other  thing.. 4747 

—obstruction  of  on  Mattaponi  or 
Pamunkey    River    4748 

Obstructing  on  Sycamore  Mill 
Creek .4749 

— placing  weir  or  hedge  In  Rap- 
pahannock Creek 4760 

^-obstructing  on  prongs  of  Big 
Sandy  River    4762 

— failure  of  land  owners  In  Rock- 
Ingham  County  to  keep  streams 
free  from  obstructions 4763 

— placing  dam  or  obstruction  In 
Sandy  River 4764 

— Interference  with  or  destruction 
of  United    States   buoy,    &c 4766 

— anchoring  on  range  of  lights.. 4756 

Non-resident  holding  stock  in  cor- 
poration engaged  In  fish  busi- 
ness     3264 

Notes  to  circulate  as  money. 
Issuance 4698 

— ^passing  or  receiving  In  pay- 
ment     4699 

— Issued  by  bank  for  less  than 
five  dollars,  bringing  Into  State 
or  passing   4700 

— for  less  than  five  dollars,  is- 
suing    4701 

—scrip  4703 

Nuisance,   maintaining    4622 

Nursing,  violation  of  law  re- 
lating to 1710 

— false  representation  in  applying 

•  for  license   1712 

Nursery  stock,  transporatlen  of 
uncertified    874 

—delivering  or  giving  away  un- 
inspected      879 

— selling,  etc..  without  certificate 
of  registration    882 

Obscene  literature,  printing,  pub- 
lishing,  distributing    4649 
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Obstructing  Justice  by  Inttmidat- 
Ing  or  Impending  Judge,  Justice, 
Juror,   etc 4526 

— fraud  In  drawing  Jury 462< 

Officer,  State,  (allure  to  produce 
books  and  vouchers  for  inspec- 
Uon  6S8 

— violation  of  law  relating  to  In- 
sane persons 1060 

— failing  to  account  for  fines  col- 
lected    2646 

— receiving  other  than  United 
States  currency  for  taxes  and 
debts  due    State    2606 

— buying  or  selling  coupons  from 
State  bonds  2606 

— falling  to  keep  account  of 
coupons  received   2606 

— falling  to  perrorm  duty,  elec- 
tion  for  forming  new  county.. 2678 

— with  proceas,  failure  to  assist.  .2822 

— falling  to  assist  in  preservation 
of  the  peace 4611.  4512 

—falling  to  execute  process  of 
arrest  4510 

— exturllon  by 4514 

— corruptly  summoning  Juror  to 
act  partially 4619 

— interest  in  contract  with  State 
Institution,  etc 4706 

— failing  to  execute  and  return 
process   for  coroner's  inquest.  .4808 

— failing  to  return  recognizance 
or  taking  InsufBcient  ball 4887 

Oleomargarine,  unlawfully  keep- 
ing, selling  or  using 1201 

— sale  of  unbranded  or  unlabeled.  1203 

Opium,  sale  of   ., 1696 

— furnishing  to  Habitual  user 1695 

— use  of  in  manufacture  of  cigar- 
ettes   4696 

Optometry,  violations  of  law  rela- 
tive to  practice  of 1636,  1637 

Orchard  inspector,  refusal  to  obey 
order  of   901 

Oysters,  inspector  falling  to  re- 
port, account,  etc 3222 

— staking  in  natural  oyster  rock.. 3232 

— larceny  of 3233.  3237 

— Inspector  assigning  natural  oys- 
ter rock    3234 

— injuring  or  removing  boundary 
marks  on  oyster  grounds 3236 

— taking  with  rakes  or  scrapes  in 
Accomac  or  Northampton  coun- 
ty     3238 

— buyer,  packer  or  shucker  deal- 
ing without  license  or  making 
false  report   3239 

— taking  in  closed  season  or  with 

?>atent  tongs   3240 
ailing  to  register  boat  used  in 

taking    3241 

— catching  without  license   3242 

— taking   or   selling  under  size.. 3244 

— taking  with  drag-box 3245 

— illegally     taking    with     scrapes 

and  dredges 3246,  3248 

— aiding  and  abetting  carrying 
seed  oysters  out  of  State  with- 
out permit 3249 

— buying  or  carrying  seed  oysters 

without  permit  3260 

— carrying  out  of  James  River 
during    closed    season    without 

permit   , :«261 

— catching  on   Sunday    3261 

In  night  time 3251 

— using   illegal    measure   for    326! 

— citlaen  interested  vnth  non- 
resident In  catching  or  plant- 
ing     3263 

— non-resident    catching'   3254 

— resistance  to  officer  enforcing 
laws   3266 
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— officers  failing  to  perform  duty 

In  enforcing  law  3167 

— catching  for  converting  Into 
lime    327! 

— Inspector,  falling  to  inspect  and 
seal    measures    3273 

— roughing  or  taking  without 
culling  3174 

— having  scrape  or  dredge  in  Po- 
comoke  Sound 3t» 

— removal  from  polluted  area.... 3217 

— Interference  with  officer  en- 
forcing law  3217 

— falsely  designating  as  Lynn- 
haven     3291 

Parent,  deserting  or  failing  to 
support  cliild 1936 

— permitting  boy  under  ten  or  girl 
under  sixteen  to  sell  news- 
papers, magazines,  Ac Itll 

Peach  trees  infected  with  yel- 
lows,  shipping  or  selling 9K 

Pension,  purchase  of 2651 

• — falsely  certifying  facts  in  ap- 
plication for tut 

Perjury,  false  statement  to  col- 
lector of  canal   tolls    4(29 

Pharmacy,  violation  of  law  rela- 
tive to  practice  of 1(67 

Physicians  and  surgeons,  division 
of  fees  KM 

Picture  of  person,  unauthorized 
use  of  for  advertising  purposes. iTSX 

Pigeons,  shooting  for  amusement . 45(( 

— renting  premises  for 46(( 

— homing  or  Antwerp,  killing,  en- 
trapping, etc 4«( 

Pilots,  conducting  vessel  without 
or  employing  unauthorised  per- 
son   3621,  3(1J 

— exception  as  to  vessel  in  dis- 
tress   3(22 

Polluting  Lynnhaven  River 3299 

Prohibited  district  in  city  or 
town,  residing  In 39(9 

Property  owner,  failure  to  obey 
order  to  remedy  Inflammable 
condition 4199 

Public  buildings,  wilful  and  ma- 
licious   injury   to 4412 

Public   nuisance,  maintaining 1(2* 

Public  officer,  making  false  en- 
tries  in  or  destroying  records.. 4S1( 

— stealing,  secreting  or  destroy- 
ing records 45U 

— iaterest  in  contract  with  State 
institution,  public  trust.  *c 479( 

Qunrantine,    regtilation,    violation    _ 
of tS» 

— master  of  vessel  or  passenger 
refusing  to  answer  Inquiries 1517 

— master  falling  to  deliver  bill  of 
health,  log  book,  etc KM 

— person  under,  traveling  In 
State    154» 

Railroad,  receiving  fee  or  com- 
mission other  than  regular  rate.iJH 

— failure  of  duty  relating  to  ticket 
offices  and  watting  rooms 3U* 

— falling   to  announce   trains 3949 

— falling  to  post  notice  of  delayed 
train 3941 

— failure  to  transport  troops  and 
munitions SMI 

— dispatcher  or  operation  falling 

to  report  arrival  and  departure 

of  trains 39« 

— falling  to  equip  locomotlres 
with   spark  arresters    3951 

— employee,  falling  to  give  signal 
at  crossing 39(9 

— failure  fo  furnish  separate  cars 
tor  white  and  colored  passen- 
gers    39(1 

— discriminating  between  white 
and  colored  i>asseiiKers  39(4 
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— conductor,  failing  to  assign 
white  and  colored  passengers  to 
respective  compartments  3966 

— failing  to  keep  #rade  crossing 
In  repair 397S 

— failure  to  equip  engine  with 
headlight    3976 

— passenger,  failing  to  take  seat 
assigned    3983 

— operating  excursion  when  pro- 
hibited   4010 

— violating  law  relating  to 
caboose  car  4015 

— making,  buying,  etc.,  duplicate 
keys    to    switch    locks    4019 

— person  being  on  track  in  front 
of  approaching  train    4469 

— leading  or  driving  animal  on 
track    4469 

— trespassers  Jumping  on  or  off 
trains 4470 

— trespassing    on    trains    4471 

— destroying  fences  along,  or  cat- 
tle Rtops  of  4476 

— train  obstructing  street  or  road. 4734 

— standing  vehicle  or  wagon  on 
track  of 4734 

Records,  public  officer  making 
false  entries  or  destroying 4516 

— stealing,  secreting  or  destroy- 
ing     4618 

— of  marriages,  births  and  deaths, 
false  entries  in    4491 

giving  false  Information  for.  4492 

Religious  worship,  disturbance 
of 4B76 

Riot    4532 

— ^judgpe  or  Justice  failing  to  sup- 
press     4529 

Roads,  violation  of  local  and  spe- 
cial road  legislation   2013 

— killing  or  Injuring  trees  near.. 4730 

— Inlury  to  or  destruction  of 
bridge    4730 

—  — to  signboard,  milestone  or 
post     4730 

— obstructing  road  or  ditch 4730 

— riding  or  driving  on  side- 
walk     4730.  4733 

— Iniury  to  sidewalk  In  unincor- 
porated town 4732 

— encroachment  on  or  obstruction 
of 4731 

— violations  of  regulation  for 
moving  steam  engines  on 473F 

— bicycles  violating  regulations 
for  overtaking  and  passing 
vehicles,  etc 4736 

— vehicles  falling  to  pass  to 
right 4739 

—driving  sheep  along  without 
branding    4742 

— casting  dead  animal  Into  road. 4743 

— leaving  sick  or  disabled  animal 
In 4743 

— caslfng  glass,  nails,  tacks.  &c.. 
In     4745 

Roads  and  streets,  obstruction  of 
)>y   railroad   trains    4734 

— leading  bear  along 4737 

— shooting  in  or  along 4738 

— highways,  driving  vehicles  on  at 
excessive  speed 4741 

— driving  animal  on  at  danger- 
ous speed  4741 

— horse  racing  on   4741 

Robins,  killing,  destroying  eggs, 
etc 3360 

Scallops,  violation  of  law  relative 
to  taking.  Ac 3294 

Schools,  officer  or  teacher  having 
Interest  In  school  contract 682 

— falling  to  make,  post,  publish, 
annual  statement  of  school 
board    761 
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— malfeasance  or  neglect  by  of- 
flcers   % 686.  687 

— disturbing    4577 

Seal,  unautnorlzed  use  of 146S 

Seed  cotton,  buying,  selling,  stor- 
ing for  sale  at  night 4720 

Sheriff,  failure  of  duty  as  to  list 
of  paid  poll  taxes 113 

Shooting  In  public  place 4404 

Sidewalks  and  shade  trees  on.  In 
unincorporated  town.  Injury  to. 4732 

— riding   or   driving   on.... 4730,   4733 

Slaughter  house,  sausage  fac- 
tory, etc..  operating  unlicensed.  1220 

Smallpox.  Improper  Inocculation.  .1532 

b'oft  drinks,  sale  without  license, 
etc 466S 

Sora.  unlawful  hunting 3359 

Special  commissioner  acting  with- 
out  giving  4>ond    6271 

— failure  to  account  for  money.. 6278 

Stallion,  permitting  to  run  at 
large 4744. 

State  Board  of  Health,  violation 
of  rules  of 1487.  1496 

State  Entomologist,  obstructing. .   890 

State  hospital,  abducting,  kid- 
napping or  unlawfully  aiding 
escape  of  Inmate  of 4412 

State  Institution,  failure  to  fur- 
nish copies  of  publications  to 
State  Ldbrary 856 

State  Library,  defacing  books. 
etc..  In 367 

— removing  books  from 367 

— falling  to  return  books  to 867 

State  Live  Stock  Sanitary  Board, 
violating  regulations  of 919 

State  officer,  failure  to  produce 
books  and  vouchers  for  Inspec- 
tion     56f 

State  reservation,  violating  regu- 
lations governing 548 

— damaging  timber  on 644 

Steamboat,  officer  falling  to  sep- 
arate white  and  colored  passen- 
gers     '. 4023 

— passenger  falling  to  occupy 
place  assigned 4024 

disorderly  conduct  of   4024 

— separate  arcommodatiotiS  at 
wharves,  falling  to  provide 4026 

Steamboat  company,  operating  ex- 
cursion, when  prohibited   4010 

— falling  to  provide  separate  ac- 
commodations at  wharves 4026 

Streets,  unauthorized  use  of 3024 

Sunday,  working  or  transacting 
business  on    . .  , 4570 

— persons  excepted 4671 

— transportation  by  railroad  on.. 4574 

— transportation  by  steamboat 
company  on 4676 

SHiperlntendent  of  Public  Print- 
ing, being  interested  In  certain 
contracts    380 

Superintendent  of  roads,  mal- 
feasance  or  misfeasance  of 2033 

Supervisor's  falling  to  publish 
statement 2768 

Surety  company,  failure  to  give 
reason  or  refusing  bond  to  em- 
ployee of  common  carrier 8935 

Surveyor,  failure  to  correct  plat 
or  to  perform  duty 466 

— failure  to  deliver  books  to 
clerk     2844 

Taxation,  refusing  to  furnish  local 
board  of  review  access  to  books. 2227 

— refusing  to  furnish  information 
to  local  board  of  review  or 
examiners    2229 

— taxpayers'  Interrogatories,  ab- 
stracting, mutilating  or  de- 
stroying     2261 


Digitized  by 


Google 


(332) 


UIDIZ 


Sea. 
MISDBMBANOR— Cob. 

— taxpayer  rendering  false  and 
fraudulent  return  2897 

— officer  collecting  taxes  faUlng  to 
deliver  dated  tax  ticket 240> 

— purchaser  of  delinquent  land 
demanding  fof  redemption 
greater  sum  than  allowed  by 
law  8478 

Telephone,  cursing,  using  profane, 
vulgar  or  indecent  language 
over    4569 

Telephone  companies,  violations 
of  law   by    4067 

— falling  to  report  t*  State  Cor- 
poration Commission 4067 

— obstructing  commission    4067  ' 

Telegraph  and  telephone  line, 
stringing  wires  across  works  of 
internal  improvement  com- 
pany  4049 

— Injury  to  lines,  wires,  Ac,  of.. 4477 

^-cutting  or  tapping  wires.  .• 4477 

— copying  messages 4477 

— obstructing  transmission  of 
messages 4477 

Terrapins,  citixens  Interested  with 
non-resident  in  catching 8262 

— non-resident  catching 8264 

■  — taking  out  of  season,  disturb- 

Ing   eggs,    etc 8297 

— diamond-back,  taking  out  of 
season  or  under  sise   8298 

Timber,  on  State  reservation, 
damaging   644 

— marked,  destruction  or  conver- 
sion of  1447 

— brand,  defacing  or  fraudulent 
use  of 1447 

— unauthorized  use  of  brand  or 
trade  mark 1460 

— fraudulent  branding    1452 

— unmarked  failure  to  cause  sale 
of 1464 

— casting  Into  river  or  cre»k,  In- 
*  JurIng  bridge  or  boat 4746 

Tobacco,  false  marking  or  brand- 
ing    1368,  1369 

— sold,  failure  to  keep  account 
of 1386 

— sampler,  division   of  fees 1384 

— warehouseman  giving  bonus  or 
rebate    1384 

— person  receiving  bonus  or  re- 
bate     1384 

— sending  to  wrong  warehouse.  .1397 

Tolls,  ferries  and  bridges,  re- 
fusal to  pay   2071 

Towel,  furnishing  for  common  use 
In    public    place    1517 

Trade  mark,  counterfeiting,  etc.. 1468 

— fraudulent  representation  in 
procuring   registry    of    1469 

— displaying   without   authority.  .1481 

Transportation  company,  officer 
or  agent,  transporting  at  less 
than  regular  rates 3912,  8918 

— discrimination  by   3914 

— person  falsely  obtaining  trans- 
portation at  less  than  regular 
rate 3913 

— failure  to  obey  trackage  regu- 
lations    3921 

— transportation   of  explosives. .  .3923 

— obstructing  or  hindering  State 
Corporation  Commission 3924 

— falling  to  furnish  reports  to 
commission 3924 

— falling  to  obey  rules  and  regu- 
lations of   commission    3926 

Trapping  animals,  violations  of 
laws  relating  to    3364 

Treasurer,    failure   of  duty   as   to 
.list   of  paid   poll   taxes   113 

— giving  false  certificate  of  pay- 
ment of  poll  tax   IIB 

• — violating  law    279 j 
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Truck  barrel,  use  or  sale  of  be- 
low standard 1471 

Trustee,  failing  to  make  state- 
ment of  disbursements,  4bc 54M 

Tuberculosis  suSpect  in  State  In- 
stitution, failure  of  officer  to 
report   1648 

— failure  to  segregate  1647 

— failure  to  disinfect  apartment .  1648 

— letting  apartment  previously 
occupied  by  patient 1641 

Turnpike  company,  violating  law 
relating  to  tolls 4084 

Underwriters'  agency,  vlolatloo  of 
law  by 4114 

Unlawful   assembly    46II 

— ^Judge  or  justice  tailing  to  sup- 
press     4629 

Vagrancy    MM 

Vessel,  licensed  for  Ashing,  con- 
cealing name  or  number 3177 

— having  scrape,  dredge  or  patent 
tongs  on  board 1177 

— improperly  burying  dead  bodies 
from 1(61 

— landing  sick  seaman KM 

— landing  passenger  without  pro- 
vision for  maintenance 1(8* 

— obstructing  ferry-boat MS8 

^-destroying  or  injuring  vessel  or 
property  on   44*4 

— falling  to  sound  steam  whisti* 
on  James  River   4766 

Veterinary  medicine  and  surgery, 
illegal  practice  of   1271 

Vinegar,  manufacture  or  sale  of 
adulterated 1111 

Vital  statistics,  certlflcates,  fail- 
ure  to  make    1681 

— false    1581 

— altering 1581 

— violations  of  law  with  reference 
to 1581 

Warehouse,    depositing   another's 

f:oods  in  or  negotiating  receipt 
or  mortgaged  goods  1144 

Warehousemen,  receipt  centatning 
false  statement 1348,  1343 

— delivering  goods  without  ob- 
taining receipt   1341 

Warrants,  purchasing  at  dis- 
count     884 

Water  courses,  pollution  of 1"8J 

Waterworks,  failure  to  obtain 
permit  to  supply  water 1711 

— disobeying  orders  of  board  of 
health    17M 

Water  supply  of  cities  and  towns, 
pollution  of   1781 

Weapons,   carrying  concealed — 4SJ4 

— blackjack,  knucks,  etc.,  selling, 
furnishing,  etc 4636 

— carrying  on  Sunday  or  to  place 
of  religious  worship 46TI 

Weights  and  measures,  superin- 
tendent and  sealers,  neglect  of 
duty   148! 

— use  of  not  sealed 1481 

Wharves,  building  without  au- 
thority of  harbor  commission- 
ers     U-i 

— failure  to  repair 3*7* 

— failure  to  provide  accommoda- 
tions for  passengers  at 4n( 

— failure  to  provide  separate  ac- 
commodations for  white  and 
colored  persons   4*!* 

Wild   turkey,   buying  or  selling.  .IIM 

Wrecks,  failure  to  render  aid  to.l*»» 

— disobeying  orders  of  commis- 
sioner of Kd 

— interfering  with ttU 
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To  designate  railway  company  as 
railroad  company  or  vIcB-versa 

not  misnomer f 

In  indictment  4876 

— amendment  of    4876 

Not    ground    for    plea    In    -ibate- 

ment 6101 

Amendment   of   declaration    for.. 6101 
MISPRISION  OP  TREASON 

Definition,  punishment   4390 

MISTAKB 

In  land  grant 478 

Defense   to   negotiation   of  ware- 

•        house  receipt 1336 

In  land  books,  correction 2286 

In    debts    due   State,    correction.  .2616 
In   cancellation   of  negotiable   In- 
strument, burden  of  proof 5685 

Money    paid    by,    when    right    to 

recover  accrues 5811 

In  deeds,  pleading *^}5 

In   judgments    , 63o3 

In  record  on  appebl 6342 

MITIGATION 

In  action  for  defamation,  evi- 
dence     6240 

MITTIMUS 

Of  Justice,  what   to   state.... 4841 

MONDAY  ^,^^ 

When  holiday 5758 

MONEY 

See  also  "Curreney" 

Special  law  regulating  Interest  on 

prohibited    Va.  Const.,  {  63 

Assessment  for  taxation 2312 

Bills  to  circulate  as,  corpora- 
tion not  to  Issue 3782 

Laoans  of,  law  applicable  to  build- 
ing and  loan  associations 4164 

Embezzlement   of    4461,   4452,  4870 

— sutnclency  of  Indictment  for 4870 

— sufflclency  of  proof  of 4870 

Obtaining  by  false  pretense. 4459,  4870 

Larceny  of 4870 

Forfeited  for  gaming,  how  dis- 
posed of 4986 

Due  at  fixed  periods,  apportion- 
ment on  death  of  person  In- 
terested    5544-6547 

Money  of  account   5548 

— need  not  be  so  expressed 5549 

Foreign,  judgment  for,  how  ex- 
pressed     5660 

Designation     of     particular    kind 

not  to  affect  negotiability 5568 

— alteration  of   5687 

Paid   by   fraud   or  mistake,  when 

right  to  recover  accrues    5811 

New    promise    to    pay,    effect    on 

limitation     6812 

Levy  of  execution  on 6485 

On    which    execution    levied,   how 

accounted    for 64S7 

—delivered   to   officer,  disposition 

of 6604 

Received  under  execution,  repay- 
ment to  debtor 6496 

MONEY    HAD    AND    RBCBIVBD 
Action    against    land    owner    by 

owner  of  adrift  property 3671 

— burden  of  proof   3672 

MONOPOLIES 

Prevention   of Va.  Const,  {   166 

MONTGOMERY  COUNTY 

Reversion     of    property    to,    Vir- 
ginia   Polvtechnic   Institute....    865 
Commonwealth's   attorney,   fees.. 3505 
MONTH 

Calendar  month   5 

Tenancy  from  month  to  month, 
termination  5616,  6617 


Sec. 
MONUMENTS 

To  Confederate  soldiers,  erection 
and  care  of  by  counties 2742 

Acquisition  by  city  or  town  of 
property  adjacant  to 3066 

Defacing  or  removing,  punish- 
ment   4479 

Wilful  and  malicious  defacement 
or  destruction  of,  in  graveyard, 

etc.,  punishment 455} 

MORGUE 

Dead  bodies  for  State  Anatomi- 
cal   Board    > 17M 

MONUMENTAL    ASSOCIATIONS 

Injuries  to  lots,  Ac,  of,  punish- 
ment   4663 

MORPHINE 

Label  on  drugs  containing 1664 

Selling,   giving  away,  etc 1693 

Proprietary  medicine  containing.  .1693 

Prescription  for 1693,  1694 

Penalty  tor  violating  law  as  to. .  .1695 

MORTGAGES 

See  also  "Cfcattel  MortKage"! 
•'Deeds  of  Trust "|  "Recordation" 

Estate  not  to  escheat  because  of 
alien   mortgagee    614 

Petition  by  committee  to  mort- 
gage property  of  insane  per- 
son  1055-1057 

Warehouse  receipt,  warranty 1335 

List  of  furnished  by  clerk  lo 
Auditor  and  commissioner  of 
revenue  ^^^i 

No  bar  to  distress  for  taxes 2448 

Of  personal  property,  book  re- 
corded in 3393 

Of  real  estate,  recorded  in  deed 
boek  8893 

— releases  of 339S 

Of  corporation,  sale  under,  pur- 
chaser   becoming   corporation.  .3817 

— compromise  of  claims  by  mort- 

f'agee   '• 6449 
imitation  on 6827 

Of  public  service  corporation 3895 

Of   non-stock   corporation 3876 

Trustee,  trust  company  as 4148 

Fraudulent    removal    of    personal 

property  subject  to 445S 

By   life   tenant,    when    to   defeat 

remainder ■ 6147 

Void  as  to  creditors  and  pur- 
chasers unless  recorded 6194 

— where  to  be  recorded .6195 

when      goods      removed      from 

county,    when    and    where    re- 
corded     5196 

— when  goods  moved  into  State.. 6197 
Ejectment  I»y  mortgagee,  vettoi- 

mance  of  trust  as  defense 647!! 

Satisfaction     of    as     defense     *<» 

ejectment    .•••.•:.•••  "6472 

Suit  to  recover  land,  liability  of 
mortgagee  for  rents,  profits  and 

Improvements 6499 

Goods  on  leased  premises,  liability 

for  rent  6523-6626 

Relief  of  mortgagee  against  for- 
feiture of  land  for  non-payment 
of  rent,  breach  of  covenant  or 

condition 6632 

— time  for  66S8 

Limitation  on ■ sm 

— executed  by  corporation 6827 

extension  of 6827 

Hale  under,  recitals  In  convey- 
ance  as  evidence    6196 

Satisfaction,   duty   of   creditor  to 

enter    on    record    6465 

— nenaltv    for    failure    6466 

— proceeding  to  enforce 6466 

— presumption    of   payment 6466 
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Transfer  of  debt  aecured.  entry  on 

marKin   of  record 6467 

Homestead  waived  In  debt  se- 
cured by,  enforcement    6649 

On  exempt  property,  void t6(4 

MOTIONS 

Notice  of,  see  "Notices" 
For  appointment  of  trustees   for 
Sift,  devise,  etc.,  for  literary  or    - 

educational  purposes StO 

— Jurisdiction    6(10 

To  restrain  tulierculosis  patient 
from  menacing  health  of  others.  1616 

For  revocation  of  license 2378 

To  recover  from  clerk  penalty  for 

falllnfi:  to  remit  State  funds 2466 

For  apportionment  of  taxes  when 

property  partitioned 2449 

For    deed    to    land    purchased    at 

sale  for  delinquent  taxes 2482 

To  contest  applleatlon  to  purchase 

delinquent  land 2496 

To     correct     mistake,     debt     due 

State 2617 

Af^ainst     personal     representative 
of    purchaser    of    land    sold    on 
execution  for  debt  due  State. . .  .2526 
For  recovery  of  fines, 

2643,   2544,    2545 

For  removal  of  officer 2706 

In  appeal  from  disapproval  by  at- 
torney of  title  to  real  estate 
purchased  by  county  or  school 

board   2709 

Atralnst  person  befrsing  on  street, 

for  recovery  of  fine 2804 

For  annexation  of  territory  to  city 

or  town    2967,  2958 

-For  bill  of  particulars  or  grounds 
of  defense,  in  trial  before  civil 

and   police  justice    3106 

To   quash  fee   bill    3495 

Costs  on    3521 

— who  to  recover 3626 

— suit  In  name  of  one  for  another. 3526 
For  appointment  of  arbitrators  to 
assess  value   of  division   fence. 3567 

— to  settle  dispute  as  to   3668 

For   forfeiture  of  charter  of  cor- 
poration for  misuse  or  nen-use.3831 
By  Commonwealth's  attorney  for 

increase  of  l}ail 4833 

For  change  of  venue  In  crim- 
inal case   4914 

To     instruct    Jury    to    disregard 

faulty  count  In   Indictment 4923 

For  assignment  of  dower 5126 

In  proceedings  for  probate,  hear- 
ing on   6256 

— ex  parte K266 

For  surrender  or  renewal  of  lease, 
by   or   on    behalf   of   Infant   or 

Insane  person 6384 

To  revive  suit  to  sell  lands  of 
Infant.     Insane     person,     truvt 

estate 6336 

To  revoke  powers  of  female  per- 
sonal representative,  on  mar- 
riage   6373 

For     distribution     of     decedent's 

ostate 6439 

Tn  lieu  of  action  at  law  gener- 
ally   6046 

—notice  of 6044.  6046 

where  executed 6046 

return  6046 

—how  defense  made 6046 

• — affidavit    to    account    6046 

— Joint  and  several  proceedings.  .6047 

—  when  trial  by  Jury    6048 

To    require    bond    of    trustee 6301 

To    dissolve   Injunction 6317,  6326 

To   enlarge  injunction    6317 

To  correct  errors  In  judgment 
or  decree  In  same  court, 

6329.    6333,   6334 


Sec 

MOTIONS — Coa. 

For  ascertainment  of  damages, 
affirmance  of  Judgment  for  spe- 
cific   property    »'" 

To  quash  attachment  tl»l 

To    mark    Judgment    satisfied — »«4 
To    mark   judgment    "discharged 

In    bankruptcy"    «*' 

For  new  execution  by  obligor  In 

indemnifying    bond     U*t 

To  quash  execution    ilJS 

To  amend  for  misnomer tl*' 

To   strike   out    answer    tlU 

Revival  of  action   by *1M 

— time  for Sin 

To   reinstate   case   stricken   from 

docket  for  failure  to  prosecute.. 4172 
For  removal  of  cause  to  another 

court *!'* 

For  new  trial,  when  unnecessary. 4154 
To     disregard     faulty     counts    In 

declaration     *Ji' 

For  appointment,  of  successor  to 
trustee    *M> 


Motion    for   Ja^KmeBt 

Jurisdiction  of  circuit  courts 58>4 

— special    term    5Wt 

— of  court  of  law  and  chancery  of 
Norfolk     S>« 

— of  court  of  law  and  chancery 
for    Roanoke    5»n 

On  bonds  taken  by  court  and 
officers    JM 

To  recover  fine  from  escheator 
for  failure  to  perform  duty...  511 

To  recover  money  due  literary 
fund     «J 

To  recover  money  paid  on  void 
school  contract    tM 

Against  treasurer  for  failure  to 
to  pay  school  funds  to  deposi- 
tary :.; 7« 

Against  board  of  poor  commis- 
sioners to  recover  forfeiture  for 
falling  to   perform  duty    I>M 

Against    delinquent    treasurer — SI32 

For  debU   due  State    2511.  !511 

—judgment     251J.    !5H 

Against  officer  for  falling  to  de- 
liver goods  to  sheriff  with  writ 
of  venditioni   exponas   !5}l 

By  Auditor  against  officers,  etc. 
for  violations  of  revenue  Iaw«..!544 

Against  officer  failing  to  account 
for   fines    J5« 

Against  Justice  for  falling  to  pay 
fines  to  clerks 2551 

Against  officers  for  Illegal  In- 
terest In  contracts  with  coun- 
ties     "•' 

Against  city  or  town  officer  tor 
illegal  Interest  in  contract  or 
claim     J7M 

Against  treasurer  for  money  col- 
lected  on   Illegal    levy    I'« 

On   bond  of  deputy   treasurer — SiTI 

Against  county  treasurer  falling 
to  pay  warrant   ili' 

On  bond  of  county  or  city  treas- 
urer     i'*> 

— for  using  public  money  17" 

Against  officer  for  falling  to  re- 
turn    process    "" 

Against  officer  failing  to  make 
return    of   money   collected — 2SJS 

By  officer  against  deputy  for  de-     , 
fault,    etc 2836,   2837.  lUI 

By  Jailor  tor  fees !»"' 

By  creditor  paying  fees  of  person 
confined    In    jail    on    civil   pro-     . 
cess    »?» 

Against   attorney    for   money  re-     , 
ceived  for   client    5<!' 

Against  sheriff  or  constable  fall- 
Ing  to  account  for  fee  bills — J4J* 

On  bond  given  by  non-resident 
as  security  for  costs  ..; "I' 
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Costs,    who    to    recover 3525 

— suit  In  name  of  one  for  an- 
other      352* 

For  forfeiture  by  pilot  receiving 
or   demanding  unlawful   fees..3S42 

On    bond    of   suspended    pilot 3644 

On  bonds  taken  by  State  Cor- 
poration   Commission     3735 

To  recover  money  forfeited  to 
State  Corporation  C*mmis8lon.3T(6 

—due  State  from  internal  im- 
provements      3766 

Against  public  service  corpora- 
tion for  failing  to  establish 
wagon-way     3883 

Against  railroad,  forfeiture  for 
falling  to  receive,  transport  or 
deliver   property    3938 

— failing  to  take  up  or  set  down 
passenger      3938 

—demanding  or  receiving  more 
than    is   lawful    3938 

— forfeiture  for  violation  of  law 
relating  to  transportation  of 
live    stock    400C 

Against  canal  company  receiving 
unlawful    tolls     4021 

Against  turnpike  company  re- 
ceiving more  than  lawful  toll.. 4087 

By  State  Corporation  Commission 
against  bank  to  recover  fee  for 
examination    4122 

Or  certificate  of  deposit  Issued  by 
savings    bank     4142 

Against   insurance  comi>any,  pro- 

*  ceeding  to  collect  assessment 
for  expenses  of  Bureau  of  In- 
surance      419S 

To  recover  money  due  by  master 
(or    apprentice    5308 

By  surety  against  principal  for 
money    paid     5777,    6778 

Against  officer  failing  to  return 
execution,   limitation    on 681( 

Against  officer  failing  to  return 
execution  or  pay  money  col- 
lected   on    6033 

On   bonds  taken  by  officers 8045 

■On  bond  of  sheriff  6046 

— sergeant     6046 

^-constable   6045 

In  lieu  of  action  at  law  gener- 
ally      6046 

— notice  of 6044,  6046 

—  — where   executed    6046 

return    6046 

— how  defense  made   6046 

— affidavit   to   account    6046 

— ^Jolnt  and  several  proceedings.  .6047 

— when  trial  by  Jury 6048 

Against  parties  liable  on  joint  or 
loint  and   several   contracts. ..  .6265 

Judgment  against  less  than  all 
liable  on  contract 6263 

Damages  after  affirmance  of 
Judgment  for  personal  property 
or  dissolution  of  Injunction 6377 

Against  officer  failing  to  endorse 
on  execution  time  of  receiving. 6488 

On    forfeited    forthcoming   bond.. 6521 

— taken  under  distress  warrant, 
defenses    6621 

— for  rent  on  affidavit  by  tenant. 651 « 

— ^before   justice    6526 

MOTOR  BICYCIaBS 

See   "Aatomobllea" 
MOTORCYCLES 

See  also  xAntmaobllen" 

Riding   on    sidewalk    in    unincor- 
porated town  or  village  ...4733 
MOTOR  TRICYCLES 

See  "Antomobilea" 
MOTOR  VEHICLES 

See  also  xAntooiobUea'' 

Unauthorized  use  of   4480 


Sec. 
MOTOR  VEHICLES — Cob. 

Running  while  intoxicated,  pun- 
ishment      4722 

MOTORMAN 
Electric    railway,    conservator   of 

the  peace 3980 

MOULDING  SHOPS 

Ventilation    of    1833 

— penalty  for  failure  to  provide.  .1833 

Toilets,   wash  rooms   1834 

— penalty  for  failure  to  provide.  .1834 
MOUNT    VERNON    LADIES'    ASSOCIA- 
TION OF  THE  UNION 
Property    of    exempt     from     tax- 
ation     2272,    2301 

— Va.  Const.,  S    183 

Inheritance  tax  on  gifts  to 2272 

MOUTH 

DeAnltion     3181 

MUDHEN8 

Unlawful   hunting    3356 

MULES 

See  also  «Doaiestlc  ABlmala"! 
"Live   Stock" 

Sale     of     on     execution,     distress 

warrant,    etc 2833 

Trespass    by,    Impounding    3541 

^-damages,  proceeding  to  recover, 

lien,   sale,  etc 3641 

— of  non-resident   3642 

— distress      3643 

— sale     3644-3546 

Running  at  .large  in  county  in 
which    boundaries    are    lawful 

fences     3S48 

— damages     3552 

Running  at  large  In  villages  or 
unincorporated        communities, 

penalty    3650,  3551 

Turnpike,    toll    on     4088 

— on   valley   turnpike    4083 

Larceny   of    4440 

Poisoning,     punishment     4467 

Shooting,  stabbing,  cutting,  pun- 
ishment      4467 

Hired,  injury  or  damage  to,  pun- 
ishment      4567 

— re-hlring    4567 

—with    intent    to    cheat    4567 

MUNICIPAL     CORPORATION 
Pee    "CMIeti    and   Towaa" 
Officer   of   not   to   purchase   war- 
rants at  discount   684 

— penalty     684 

Mandamus  against  to  compel 
obedience  to  order  of  board  of 

health     1794 

Charter,     provisions     in     conflict 

with  chapter  78  repealed 1796 

MUNITIONS 

Transportation  of,  duty  of  rail- 
road       T. 3942 

MURDER 

Degrees    defined    4393 

First  degree,   punishment 4394 

Second    degree,    punishment 4396 

Death  out  of  State,  where  pun- 
ished     4398 

By    duel   without  the   State 4416 

—accessories  to  murder  by 4417 

— venue    of    prosecution     4418 

— former   conviction   or   acquittal 

as  defense    4422 

Entering  building,  etc.,  with  In- 
tent to  commit    y. 4438 

Death  of  passenger  on  railway 
caused  by  Injuring  switch,  en- 
gine,   etc 4468,    4474 

— on  railroad  train  or  vessel  by 
nliooting    or    throwing    missies 

at     4473 

P«tit    treason    punished    as 4761 

.Turlsdictlon  when  committed  out 
of    State    4770 
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— of  murder  In  one  county  from 
cause  In  another   4772 

Warrant  of  arrest  issued  by 
coroner     4813 

Verdict  of  KUllty  to  specify  de- 
gree and  punisliment  of 4919 

Duty  of  court  on  confession  of 
BUllt     4919 

Indictment  fof,  of  what  crime 
accused   may  be  found  guilty.. 4920 

By   convicts    5049 

VVIien  to  bar  acquisition  of  estate 

of  person  killed    5274 

MUSKRATS 

Unlawful    hunting    3356 

MVTUAI.    ASSVRANCB    80CIBTV 

See  also  "iBaaranoe" 

Uens  of,  protection  of  bona  flde 
purctiasers  of  property  subject 
to     J 6468 

MUTUAL  COMPANY 
See    also    "Innarance" 
Certificate  of  incorporation,  what 

to  contain    4202 

MUTUAI^    PIRB.    LIGHTNING,    STORM 
INSURANCE   COMPANIKB 
See  also  "Iniinninve'' 

Definition     4327 

tncorporktion,    organization 4327 

Restrictions   on    4327 

Prerequisites  to  beginning  busi- 
ness       4328 

Policies,    provisions  of    4329 

• — by-lawa  and  regulations  of  com- 
pany  to   be   part   of 4329 

Members,  obligations  on    4330 

— notice  of  loss 4330 

— exclusion  for  failure  to  pay  as- 
sessment      4335 

— admission  and  withdrawal  of.. 4339 
— non-resident      may      not      hold 

office    4339 

Classlflcatlon    of    rislcs,    rates. ..  .4331 

Assensmen  ts     4332 

— how  made    '. ' 4332 

— limit  to  rate  of 4333 

— for  current  expenses  4338 

— notice  of  4333,  433< 

how  served    4334 

— expense  of  collection   4334 

— action    to    recover    4335 

— exclusion  of  member  and 
cancellation       of       policy      for 

failure  to  pay   4335 

What  property  may  be  insured.  .4336 

Directors,    election    of 4337 

Meetings     4337 

— voting  by  proxy    4337 

Annual    report    4338 

Rlsl(s  limited  to  those  specified.  .4340 

Officers,    personal    liability    of 4340 

— penalty  for  violating  law  as  to 

risks  assumed    4340 

NAMBS  .     , 

Private  act  naming  or  changing 
name    of    corporation    or   asso- 
c4atlQn  prohibited.  .Va.  Const.,  {  63 
General     Assembly     may     confer 
power  on  courts   to  change, 

Va.    Const.,    {    63 
In  which  commissions  and  grants 

to  run    Va,  Const.,  {   75 

Of   Commonwealth,   writs    to   run 

In Va.  Const.,  {   106 

Denny  Martin  authorized  to  take 

name  of  Fairfax   414 

Of    school    board    in   cities    777 

— In  counties 639 

— in    districts    652 

Corporate,    of    Board    of    Visitors 
of     Virginia     Agricultural     and. 
Mechanical    College    and    Poly- 
technic  Institute '  860 


f  r  Sec 

NAMBS — Con. 

Of   William   and   Mary   College..  »S( 
Unauthorized  nse  of,  penalty.  ...14S3 

-j-for    advertising    purposes 578! 

Of  Board  of  Drainage  Commis- 
sioners     175$ 

Writs  Issued  by  State  tax  board 
to  run  in  name  of  Common- 
wealth      2214 

In    license    2J44 

— change    of     S3tS 

In  which  Judgment  rendered, 
action     to     enforce     debts     due 

State     2511 

Of  town,  in  order  incorporating.  .2881 
Of  boat  engaged  In  fishing,  to  l>e 

kept   in   view    S2C1 

Of  corporation,  what  to  contain.. I85( 

OC  co-operative  associations 3855 

Bank,     banker,     trust     company, 

etc.,  unlawful  use  o-f 4111 

Of  trust  company,  what  to  con- 
tain      4H5 

Of    bank,    word    corporation    not 

necessary  4U5 

Change  of  on  adoption  of  child.. 53U 
Of     real     claimant    in     action    of 
ejectment     stated     in    declara- 
tion     5454 

Proceedings    for   change    of S983 

Unlawful   change    of,    penalty.  ...5$8] 
In    Which    Actlona    BroncM 

For    debts    due    State    2512 

For  recovery  of  fines 2541 

On  bonds  of  treasurers 2788 

For  recovery  of  money  forfeited 
to    State    Corporation    Commis-    ' 

Klon   :•« 

For  money  due  State  from  Inter- 
nal   improvements    I'M 

To  forfeit  charter  of  corpora- 
tion     38J1 

Against  bank  for  tee  for  examina- 
tion      4122 

Proceeding  to  recover  assessment 
,  against  insurance  comnany,  ex- 
pense of  Bureau  of  Insurance.  .4185 

To  enjoin  advertising  in  violation 
of  prohibition  law  4««S 

To  abate  nuisance  under  prohibi- 
tion law    4«M 

By  superintendent  of  peniten- 
tiary      4982 

On  contract  or  covenant  by  one 
not  a  party  thereto 51IJ 

By  beneficial  equitable  owner  of 
claim    or    chose    In    action 5144 

Signing  negotiable  Instrument  in 
trade  or  assumed  name 5580 

Of  nayee  in  negotiable  Instru- 
ment,  misspelling,   etc 5<»5 

Actions  and  suits  by  and  against 
unincorporated  association  6*58 

Action  on  suspending  or  forth- 
coming  bond    tl5( 

For  recovery  of  propv.rty  subject 
to  lien  of  execution  or  Judg- 
ment   tsu 

NAN8EMOND  COUNTY 

Act  providing  for  poor  of.  con- 
tinued  in   force    J8II 

Commonwealth's  attorney,   fees.  .8585 

nansbMond  iuvbr 

Use   of  pound   nets  In    Jl"' 

— penalty    JIJl 

Taking  oysters  with  patent  tongs 

prohibited     JH» 

Use  of  oyster  scrape  or  dredge  in, 

permit   .  .^ tW 

NAPHTHA 

Not  to  be  used  In  lighting  passen- 
ger cars  on  railroad 3J*5 

NARCOTICS 
Giving  to  Inmates  of  insane  hos- 
pital, punishment  1868 
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NATIONAL  BANKS 

PowerB  as  trust  companiea 4149 

Stock,  transfer  to  forelKn  peraonal 

representative   6348,  6349 

NATURAL    PERSON 

Seal  of,  what  Includes 6 

May    take   and    hold    grift   or    de- 
vise for  educational  or  literary 

purposes     688 

— now  will  probated    689 

— trustees     690 

— power  of  General  Assembly  to 

suspend  or   repeal    693 

NAVIGABLK  WATERS 
See  also  "Navlcatloa^ 
Special     acts    declaring     streams 
navigable,  etc.,  prohibited, 

Va.  Const.,  (   63 
Erection  of  wharf  or  bulkhead  by 

riparian  owner 3269 

Dams  In    3677 

— when  a  nuisance  3677 

—locks    In    3677 

Right  of  way  of  railroad  over.. 3999 
NAVIGATION 

See     also     '<CaBala*<i     "Ferries"! 
••Harbor      Maatera"!      «NaTta;able 
Water*"!        ••Pilots"!        "Water 
Coaraea" 
Special   act  prohibited. 

Va.  Const..  I  63 
Land  for  use  In  aid  to,  lease,  etc., 

to  United  States   18,   19 

— reversion   to  State   18 

— ^Jurisdiction  over    19 

Abatement     of     wharf,     pier     or 

bulkhead  obstructing    1997 

Laws  declaring  rivers  and  streams 
highways,  continued  In  force.. 2003 

Obstruction  by  toll  bridge   2068 

Rights   of   State   to   open,   extend 

or    Improve    preserved    8676 

Dams,  powers  of  courts  to  grant 

leave  to  erect  3577 

—.duties  o<  mlllowner 8678 

— Interfering  with,  notice  to   re- 
lieve  against    3678 

Harbor   masters,    removal   of   ob- 
structions,   etc 3668 

Tolfs,  State  Corporation  Commis- 
sion to  flx   3771 

Dam  or   other  thing   obstructing 

as  nuisance  4747 

Obstruction  by  dam,  etc 4747 

— in      Mattaponi     or      Pamunkey 

River    4748 

— on  Sycamore  Mill  Creek 4749 

— In   Rappahannock  Creek    4750 

— on  prongs  of  Big  Sandy  River. 4762 

— ^in  Sandy  River 4764 

Interference    with    or    destruction 

bf  United  States  buoy,  etc 4756 

Anchoring     on     range     of     range 

lights     4766 

NAVIGATION    COMPANY 
See  also  '•NavlKatloa" 
Tolls,   when    fixed   by   State   Cor- 

-  poration    Commission    3771 

NAVY    YARD 

Rmployees,    eligibility     as    State 

and  county  officers 291 

NEGLIGENCE 

See     also     "Coatrlbntory     NeclU 

areaee"!  «Rallraada" 
Action    against    railroad    by   em- 
ployee,   effect     of     fellow    ser- 
vant  doctrine    and    assumption 

of  risk   Va.  Const.,  {  162 

^-effect  of  contract  of  employee, 

Va.  Const.,  {  162 
Liability  for  escape  of  lire  by....    546 
Evidence    of    in     action    against 
common  carrier  or  railroad  tor 
loss  or  damage  to  rood* t92( 
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Actions  against  railroads  tor  in- 
juries on  enclosed  portion  of 
track    3948 

— on  track  not  enclosed    8949 

Contract  against,  by  telegraph  or 
telephone  company    4060,  4061 

Liability  of  fiduciary,  agent  or 
attorney  at  law  for  money  lost 

„  by     5406 

Contribution  between  persons 
liable  for •. 6779 

Action  for  death  caused  by, 

,       ,^  .  6786-6790 

—.death  or  Injury  of  employee  of 
intrastate   railroad    5791-5796 

Contributory,  in  action  for  death 
or  Injury  to  employee  of  Intra- 
state   railroad    6792 

—defense   of   stated   in   writing.  .6092 

Assumption  of  risk,  in  action  by 
employee  of  intrastate  rail- 
road      6793 

Averment  of,  falling  to  btate  par- 
ticulars      6118 

NEGOTIABLE  INSTRUMENTS 

See  also  «Notea" 

Warehouse  receipts,  see  '•Ware- 
koaaea  aad  Warehsnaeaien  * 

Savings      bank,      investment      of 

funds  in 4143 

Discount,    rate    of    6563 

Accommodation  instrument,  li- 
ability        of        accommodation 

party     6591 

^-dl^harge  by  payment  of  ac- 
commodated  party    6681 

—    — accommodated     party    may 

not   reissue    6683 

Acceptor,    contract   of    6624 

— of  acceptor  for  honor .■■ 6727 

Application  of  negotiable  Instru- 
ment law   6765 

Time,  computation  of   6766 

Law  merchant,  when  governs 5767 

Waiver   of   homestead   exemption 

'»,•••. ;•• 6548 

— enforcing    claims    6649 

ActlOBB    OB 

By  holder    6613,  6619 

By  holder   not   In  due  course 5620 

— defenses   to    6620 

Debt    or    assumpsit 6769 

Parties,    Judgment    6760 

Damages     6760 

On  note  payable  to  dead  person.. 6761 

^assignee    6768-6770 

Motion     by    Indorser    to    recover 

monoy  bald   6777,  6778 

Interest,  Judgment  for  6760 

Against    personal    representative 

of  Joint  party 6762 

At   written  request  of  Indorser.  .6774 

—effect  of  failure  to  sue 6776 

Proof  of  writing  when  averred  in 

pleading     6125 

Inquiry  of  damages    6133 

On  lost  Instrument 6242 

On  Instrument  waiving  home- 
stead      '6551 

BIlia  of  Exekansc 

Deflnitton    5688,   6762 

— not   an   assignment 5689 

— inland  bill    .' 6691 

— foreign  bill    6691 

Addressed  to  more  than  one  per- 

„  son    6690 

When  may  be  treated  as  promis- 
sory note 5692 

Referee  in  case  of  need    6693 

ACCEPTANCE 

How  made  5694 

Dennitlon    5094,   6762 

By  separate  Instrument  6696 

On   face  of   bill,   holder   entitled    ' 
to    6696 
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— aale  of  collateral  securities. ..  .5667 
— ^authorizing  confession  of  judg- 
ment     5SC7 

— waiving  benefit  of  law  5567 

— glTing  nolder  election    5S67 

Eteal,  effect  of 5668 

Signature,   necessity    5563 

— 'blanks  over,  authority  to  All.. 5576 

— amblf^ilty  in   B579 

— in   trade  or  assumed   name.... 5580 
— by       agent,       how       authority 

shown   5581 

personal  liability  of  agent.  .5582 

—    — by    procuration,    notice    of 

limit   ot  authority    5583 

— forged,  effect  of    5585 

Terms,  when  sufficient   5572 

Time  of  payment,  certainty 5563 

— fixed      period      after     date     or 

sight    5666 

— fixed  future  time  specified 6666 

— ^fixed     period     after     specified 

event   5566 

— based   on   contingency    5586 

— when  payable  on  demand 5669 

Writing 5563 

ladoracr 

Who  deemed  to  be 6625 

Irregular,  liability  of 6626 

Warranty   of  qualified    . . .- 6627 

— of  general  indorser   6628 

Liability  where  Instrument  nego- 
tiable by  delivery 6627,  5628 

Order    of    liability,    evidence    as 

to    5630 

When  joint  and   several    6630 

Presentment  for  payment,   when 

necessary  to  charge    6632 

— ^when    not  necessary    6642 

When  liability  accrues 6646,  6713 

Notice  of  dishonor,  when  required 

to  charge   6661 

—discharged     if     notice     is     not 

given   5661 

— when  not  required 6674,  6677 

—delay     in     giving,     when     ex- 
cused     6676 

— ^notice    of    non-payment    when 

acceptance  refused  - 6678 

Discharge  of   6682,  6706 

— negotiation   after    6683 

— payment  by  does  not  discharge 

instrument    6683 

^-qualified   acceptance,   rights   as 

to    6764 

Discharge,     failure     to     negotiate 

bill  or  present  for  acceptance.  .5796 
— for  failure  to  treat  bill  as  dis- 

hoaored  on  non-acceptance 5712 

When       protest       necessary      to 

charge  6714 

Liability    for    indorsing   parts    of 

bill  In  sets 5742 

Release  of  when  check  certified.  .5750 

Requiring  creditor  to  sue 5774 

— effect  of  failure  to  sue 5776 

Remedy     against     principal     for 

money  paid 5777,  6778 

UabUltles  ot  Parties 

Agents    6682 

Ambiguity   of   capacity   In   which 

signature  made    6579 

Where  signature  forged  or  with- 
out authority  6584 

— In  trade  or  assumed  name 6680 

Accommodation  parties   5591 

— irregular    indorser    6627 

Special     Indorser    of    instrument 

payable  to  l>earer 6602 

Release  by  striking  out  indorse- 
ment     6610 

Instrument    negotiated    back    to 

prior  party 6612 

Maker    6622 
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Drawer    562 J 

—stipulations  limiting  liability.. 6623 

Acceptor   5624 

Indorsers.  who  deemed  to  be 5625 

— irregular    S6!t 

—qualified    5627 

— general,    warranties    titzt 

— of  Instrument  negotiable  by  de- 
livery      ■ 562i 

—order  of  liability  of    56I8 

— Joint  payees  or  Indorsers S636 

Definition  of  Indorsement    SiSi 

Person  negotiating  instrument  by 

delivery,  warranties    SSI7 

Agents    or     brokers     negotiating 

without  Indorsement  ^5631 

Person    primarily    lialrie,    defini- 
tion      5762 

Person  secondarily   liable,  defini- 
tion      5ii2 

Discharge  of  Instruments.  ..6681-56t7 
Personal   representative  of   party 

Jointly  liable S'6! 

Maker 

May  be  payee 557* 

Kngagement  and  admissions  of.  .5622 
Presentment     for     payment     not 

necessary  to  charge  562! 

Note    to    order    of    not    complete 

until  Indorsed  6<4( 

NcgotiatlOB 

What  constitutes    5592 

— Instrument  payable  to  bearer. 

5692.  5«»! 
— Instrument  payable  to  order... 659! 
Of       instrument       Indorsed       In 

•       blank 5*»< 

Of    Instrument    bearing    restric- 
tive indorsement   5599 

Of    instrument    bearing    qualified 

Indorsement    5t6o 

Transfer  without  Indorsement... >6H 

By  prior  party 5611 

After  completion   55 il 

Incomplete     instrument     without    ___ 

delivery    »5i  • 

Delivery,    when    effectual,    when    _ 

presumed   ".  •  ■**<• 

By  Indorsement   »»'I 

— by  Infant  or  corporation  S»»J 

— how  made 5592 

— must  be  ot  entire  Instrument.. 5594 
— special.  In  blank,  qualified,  con- 
ditional     56»f 

— special,  definition  of   fSM 

—blank,  definition  of &* 9t 

how  changed  to  special 559i 

— when   restrictive    5599 

rights  conferred  by  55" 

^-qualified,   form   and   effect  of.  .5W6 

— conditional,  effect  of  5M1 

— Instrument  payable  to  bearer.. 5Mi 
— Instrument    payable    to    two  or 

more  persons 5W 

— Instrument  drawn   or   endorsed 

to  cashier »«** 

— ^where     name    of     payee    mis- 

spelled,  &c i*^ 

— In  representative  capacity 54w 

— ^tlme  of.  presumption 5**J 

— place  of,  presumption   5MS 

— negotiation    possible    until    re- 
strictive   endorsement    or    dis- 

charge   Stf* 

— struck  out  by  holder   5I1» 

— transfer    without    endorsement 

effect  SflJ 

— Indorsement,  definition  »'" 

Instrument  drawn  or  Indorsed  to 
officer     of    bank    or    corpora- 

tlon' fSl 

Presumption  as  to  time »«♦( 

— ^place   S*** 

By    fraud    or    breach    of    faltb.     . 
effect    Ml' 
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Takea  effect  from  time  Indorie- 
ment  is  made   5611 

By  party  secondarily  liable  pay- 
ing Instrument B(83 

Of  bill  of  exchange,  In  reasonable 
time,    discharge- for  failure. ..  .6706 

Bills  drawn  In  sets 6741,  6742 

Notice  of  DlakoDor 

To  whom  given    6661 

— party  or  agent  6659 

— ^When  party  dead 5660 

— partners    6661 

— persons  jointly  liable 6662 

— when    party   bankrupt    666!) 

By  whom  given 6662 

— agent    5653,   6656 

— holder,  enures  to  whose  bene- 
fit     -. 5664 

— by     person     entitled     to     give, 

enures    to    whose    benefit 5656 

Rftect  of  failure  to  give   6651 

By  agent  when  Instrument  dis- 
honored   In    his    hands    6666 

When    party   Is   bankrupt  or   has 

made  asslgnmedt    5663 

Written,  need  not  be  signed 6667 

— supplemented    by   verbal    6657 

Misdescription  of  Instrument, 
effect  of   6667 

May  be  oral  or  written 6658 

Must  identify  Instrument  and  in- 
dicate that  it  has  been  dis- 
honored   6658 

Personal   6658 

By  mall 5658 

— when  sufficient S667  • 

—deposit  in  post-offlce,  what  con- 
stitutes     6668 

— where    sent    5670 

Time  within  which  must  be  given. 6664 
— parties  residing  In  same  plac«.  .5666 
— parties     residing     In     diRerent 

places 5666 

— to  antecedent  parties   6669 

—delay,  when  excused    5675 

Effect  of  actually  receiving 5670 

Waiver,   time   for.  how   made 6671 

— who  affected  by  5672 

— by  waiver  of  protest 5673 

When  dispensed  with 5614 

Delay  In  giving,  when  excused. .  .6675 
When  need  not  be  given  drawer.  .6676 
When     need     not     be    given     In- 

dorser 6677 

When  unnecessary  on  dishonor  by 
non-payment,    after    notice    of 

dishonor  by  non-acceptance 6678 

Omission  of,  when  dishonor  by 
non-acceptance,  not  to  prejudice 

holder  In  due  course 6679. 

•    Payee 

Fictitious  person,  as   6671 

— presentment       dispensed       with 

where  drawee  is 5644 

— notice     of    dishonor    dispensed 

with  where  drawee  Is.... 6676,  6677 
Drawee   6692 

Paymeiit   and    DIaekarse 

Payment  to  holder,  discharge  by.  .6613 
— readiness  to  pay  as  tender. .. .5632 

— presentment  for 6632-6647 

— time    for,    how    computed, 

6647,    6648,    6766 
—  — falling  on    Sunday   or   holi- 
day   5766 

— whien     Instrument     payable     at 

bank    6649 

— In  due  course,  what  consti- 
tutes   6660 

Discharge     by     failure     to     give 

,  notice  of  dishonor    6651 

— by  payment  6681 

by  party  secondarily  liable.. 6683 

— by   cancellation .6681,  6682 

burden  of  proof  6686 
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unintentional,  effect  of 6685 

— when  principal  debtor  becomes 

bolder 5681 

— of  party  secondarily  liable 6682 

cancellation  of  his  Signature. 6682 

discharge  of  prior  party. 5682 

tender  by  prior  party, 6682 

release  of  principal  debtor.. 5682 

agreement  to  extend  time  of 

payment    6682 

— renunciation  by  holder 5684 

when  in  writing 5684 

— alteration   5(8( 

what   constitutes   material.  .6687 

FrcacBtmeBt    tot   Paymeat 
Not   necessary   to   charge   parties 

primarily    liable    6632 

— exception    6632 

Necessary  to  charge  drawer   6632 

— when  not  required  6641 

Necessary    to   charge   Indorsers.  .5632 

— when  not  required   5642 

Time  for   6633,  5634 

— instrument  payable  on  demand, 

5633,   5647 
— instrument   payable    at   bank.. 5637 

— bill  of  exchange    5638 

Who  may  make 5634 

To  whom  made 6634 

— when  principal  debtor  Is  dead. 6638 
— when    persons    liable    as    part- 
ners  6639 

— to   Joint   debtors    6640 

Place  for 5634,  6636 

Instrument  must  be  exhibited 5636 

Delay   in,   when  excused    6643 

When       presentment       dispensed 

with    6644 

Instrument    dishonored    by    non- 
payment    6645 

— liability  of  persons  secondarily 

liable    6646 

Grace  not  allowed    5647 

When    instrument  due   on   Satur- 
day, Sunday  or  holiday  ...5647,  6756 
Time     for     payment,     how    com- 
puted     5648,   6766 

Waiver  by  waiver  of  protest ....  6673 
Checks    6748 

PrcsnaiptloBs 

As  to  date    5673,  657!» 

Delivery   6578 

Consideration    6586 

Indorsement,  time  of 6607 

— ^place  of   5608 

Holder  in  due  course    6621 

Cancellation    of    Instrument 6685 

Promlsaory  Notes 
Promissory  note,   defined. .  .6746,   6752 
— note,  means    promissory    note.. 6752 
When  Instrument  may  be  treated 

as  bill  or  note i. .  .6579.  6692 

To    maker's    order,   not   complete 

without  Indorsement 6746 

Protest 

Waiver  of,  includes  what 6673 

When  may  be  made 6680 

When  must  be  made 6680,   6714 

How  made   6716 

By  whom  made   6716 

When   to   be  made    5717 

Where  made  6718 

For     non-acceptance     and     non- 
payment     '. 5719 

For  better  security 6720 

When  dispensed  with   6721 

Of  lost,  destroyed  or  wrongly  de- 
tained bill    6722 

Certificate   of  as  evidence    5680 

Bill  accepted  for  honor 6729,  5732 

Attestation  of  payment  for  honor 

with    6784 

Charges,  Judgrment  for 6760 

Rtekts   of  Holder 
Insertion  of  date  by  .,,,,,,,,,,,6676 
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Filling  blankB    6676 

Holder  for  value,  what  consti- 
tutes   >...•: ■ 5688 

— to  extent  of  lien   6688 

— liability       of       accommodation 

party  to    5691 

Instrument    ante-dated    or    post- 

,  <Jttted   6674 

Instrument  improperly  delivered, 

.  6575,  6676 

After  restfietive  Indorsement 5699 

'instrument     payable     to     bearer, 

against  special  Indorser 5602 

Right  to  strike  out  indorsements. 5610 
Transferee  without  Indorsement. 5611 
Prior  party  to.  wh«m  Instrument 

negotiateA  baick 6612 

When    may    treat    Instrument    as 

bill  or  as  note 6679 

Suit   on   in*ti*ument  by 5618 

When  title  defective  5617 

Notice  of  defect,  what  consti- 
tutes     6618 

Other  than  In  (Jue  course,  subject 

to  original  defenses    5620 

May    convert    blank    Indorsement 

into  special    6697 

Holder  in   due  course,  who   is, 

K,      w     «...   ^      .  ^        5«1*'  6615,  6620 
— blanks  fliled  without  authority. 6576 

— erroneous  date  inserted 5676 

— delivery    presumed    6578 

— instrument  payable  on  de- 
mand     5815 

effect  of  notice   of  Infirmity  in 

instrument   or  defect    In   title.. 6616 
—   — what   constitutes   notice. ..  .5618 
— holrl.i    free    of   defects   and    de- 
fenses,  and    may   enforce    pay- 
ment   5(20 

— presumption,  burden  of  proof  .-.6621 
— determined   as    of    time  .of    In- 
dorsement  6611 

— title  acquired   through    5620 

— not  prejudiced  by  omission  of 
notice  of  dishonor  by  non- 
acceptance    5679 

— alteration,  effect  of   6686 

— renunciation   by   prior  holder-. . 5684 

— priority  over  attachment 6393 

Principal  debtor  becomes  holder, 

instrument  discharged   5681 

Cancellation  by,  effect 6682,  6686 

— burden  of  proof 5685 

Extension  of  time  for  payment.  .5682 
Release  of  principal  debtor, ..... .6682 

— reservation  of  right  of  recourse 
against        party        secondarily 

liable   5682 

Renunciation  of  rights  by 6684 

Alteration    of    Instrument,    effect 

of    6(86 

Holder,  deflned 6762 

NBORO       REFORMATORY       ASSOCIA- 
TION 

Acts     relating     to     continued     in 

force    1961 

NRI.,«iON  COUNTY 

Commonwealth's  attorney,   fees.  .8606 
NRTS 

Taking  fish  with,  application  for 
license  3166 

— license,  fee.  tax 3168 

form,  display 3168 

Taking  Ash  with  purse  nets, 
license  for 3167,  3168 

Penalty  for  using  without 
license  3169 

— forfeiture  and  sale  of  prop- 
erty      3169 

Size  of  mesh   8171 

Waters  In  which  use  of  pound 
nets  Is  prohibited 8173,  3174 

Use  of  at  night  in  Lynnhaven 
river 3173 

Stakes,  when  withdrawn   3173 


8ml 
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— ^not  to  be  placed  between  Cape 
Henry  and  Norfolk  county  line. 1171 

Penalty  for   violation   of   law J176 

Taking  food  flsh  with  for  purpose 
of  manufacturing  into  guano  or 

oil  prohibited  J"« 

— penalty *176 

Pound  net,  what  is 3171 

Use  of  in  spawning  locality 3186 

— forfeiture  of  nets  for JH6 

Use  of  in  Accomac  and  North- 
ampton counties 3131 

— forfeiture  for  31*1 

Used  for  catching  menhaden,  sise 

of    7 3183 

— penalty   3113 

Non-resident  taking  flsh  with  for 
or    manufacturing    Into,    oil   or 

manure,  forfeiture  of 3184 

Forfeiture  of,  for  violations  of 
law  relating  to  taking  for  or 
manufacturing  flsh   Into,  oil  or 

manure  31»» 

Obstructing    passage    of    flsh   by. 

penalty    31*8 

Fishing  with  in  Holston  River  and 
In  tributaries  of  New  River  pro- 
hibited      Kt» 

— In   Powell's  River    3161 

forfeiture  J201 

Fishing  with  In  Mattaponl.  Pa- 
munkey,     York     and     Elizabeth 

Rivers 3J»».  $204 

— in     Back    Bay     3I61 

— forfeiture  of  nets,  boats,  etc 

3202,  3I01 

Use  of  in  Potomac  River 3S0&,  J30J 

— seizure,   forfeiture    J3»J 

For   crabs,  location   of    JI9J 

Forfeiture  of  for  taking  terrapins 

out  of  season    3297 

For  fur-bearing  or  halr-bearlng 
animal,  setting  on  land  of  an- 
other, consent  of  owner 3348 

— on  ones  own  land   3358 

— season  for 3348,  3353 

— report  to  land  owner  of  stock, 

fowl  or  dog  caught 3350 

— destruction  when  placed  In  vio- 
lation  of  law    33S3 

— ^law  In  effect  when  adopted  by 

supervisors    8355 

— penalty  for  violation  of  laws  re- 
lating   to 3354 

Used  In  unlawful  hunting,  seizure 

and  forfeiture 3356 

NEW   KENT   COUNTY 

Taking    tprraplns    in,    penalty 3397 

— disturbing  eggs 3J97 

•  — forfeiture  of  boats   32*7 

Commonwealth's  attorney,   fees..3SH 

NEW  PARTIES 

When  brought  In   tlOI 

Judgment  for  when  found  not 
liable    4106 

How  brought  in  suit 613* 

Continuance,  when  action  revived 
In  name  of   (163 

— amendment  of  pleading 61(3 

NEWPORT  NEWS 

Quarantine  act  relatlva  to  con- 
tinued in  force Ku 

Hearing  by  Commission  of  Fin- 
eries as  to  size  of  "oysters  that 
may  be  taken 3344 

— on  shipment  of  seed  oysters  oat 
of  State    334* 

Corporation  court  Judge,  salary.. 34(1 

*  — increase,  decrease  346* 

Commonwealth's  attorney,  tttm-.titi 
Deputy   sergeant,    allowance  to.  .351* 

Pilot  regulations   3623.  3634 

Harbor  master 3(71 

—duties 8678,  3«I 

— term  jgj 

Circuit  court 5*87 

City  of  flrst  class   tM6 
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Courts   continued    6906 

NEW  PHOMISB 

Effect   on    limitations 6812,    6813 

SKMr  RTVER 

FisliinK  with  seines  In  tributaries 

of  unlawful  3200 

NEW  TRIAL 

Petition  for  redress  against 
escheat    498 

0<i«t8  on   grrantlng    3622 

—order  granting  set  aside  for 
failure   to  pay   3522 

In  action  to  recover  damages  for 
wrongful  death 6787,  6788 

For  irregularity  in  venire  facias 
or  In  empanelling  jury 6002 

Civil  warrant  before  Justice   6020 

When  not  granted  after  verdict 
set    aside    r...62Rl 

— assessment  of  damages  6261 

Declaration  containing  faulty 
counts   6258 

Motion  for,  when  unnecessary. ..  .6264 

Power  of  court  to  grant   6260 

Number  of 6260 

Rule  against  commissioners,  re- 
t^elver  or  purchasers.  Judicial 
sales 6276 

Attachment  proceedingrs. . .  .6411,  6412 

Xn  criminal  cases,  for  irregulari- 
ties in  venire  facias,  impanel- 
ling Jurors,  etc 4894 

• — where  accused  convicted  of  part 
of  offense  charged 4918 

— to    person    sentenced    to    death, 
reconveyance  to  place  of  trial.  .4944 
NEWSPAPERS 

Unlawful  publications  with  refer- 
ence to  candidate  at  primary 
election   281 

— paid  advertisement    231 

SsAe  of  by  boys  under  ten  years 
of  age  and  girls  under  sixteen 
prohibited    1813 

License  tax,  counties,  cities  and 
towns  not  to  require 3062 

Advertisement  in  of  Intoxicating 
liquors   prohibited    4609 

— injunction    4609 

— statement  for  which  compensa- 
tion is  paid 4609 

Advertising  offers  to  procure 
divorces,  &c.,  panalty 6116 

Certificate    of    publication    in    as 

evidence   6224 

PablieaMon  !■ 

Report   of  auditing  committee, 

Va.  Const.,  I   68 

Orders  and  regulations  of  State 
Corporation   CommlBsion, 

Va.  Const.,  cL  b.,  {   166 

Discontinuance  of  public  tobacco 
warehouse   1348 

Insurance  by  tobacco  warehouse- 
man     1396 

Proceeding  to  sell  unclaimed  to- 
bacco in  warehouse   1398 

Proceeding  to  sell  lumber  found 
adrift 1446 

Board  of  health,  rules    1494 

State  Board  of  Examiners  of 
Graduate  Nurses,  list  of  officers, 
rules   and   regulations   of 1705 

Process  in  proceeding  to  establish 
road    1979 

Local  road  legislation  by  board  of 
supervisors    2014 

Schedule  of  Chesapeake  Bay 
ferries   2044 

Annual  statement.  Treasurer, 
Auditor  and  Second  Auditor 2202 

Delinquent  tax  list  2429 

List    of    delinquent    real    estate.. 2460 

Proceeding  to  purchase  delin- 
quent   land.. .  r 2496 
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County  ordinance  and  by-law 2744 

Report,  superintendent  of  the 
poor    2798 

Ordinance  for  contracting  cor- 
porate   limits    2969 

Statements   by  supervisors    276S 

Ord(r  in  proreeding  for  disc.lerge 
of    treasurer    2792 

Grant  of  franchise  by  city  or 
tnwr   3M» 

— amendment    3022 

Statement  of  disbursements  by 
city  council   3078 

Petition  to  declare  stream  oi 
canal  a  lawful  fence 3.'>r>3.  3554 

Appraisal  of  estrays  or  adrift 
property    3566 

S'uHi'ei.sion  of  pilot ;>t'44 

General  order.  State  Corporation 
Commission   371 1 

Regulation  of  State  Corporation 
Commission    3726 

Establishment  of  office  by  con- 
solidated   corporation    3321 

Process  against  dissolved  public 
servloe  corporation 3899 

By  State  Corporation  Commisnlun. 
rules  for  transportation  of  ex- 
plosives    8922 

Certificate  to  do  business,  by  bank 
or  trust  company 410!, 

Statements  of  financial  condition 
by  banks   4120 

Revocation  of  license  of  Insurance 
company,  guaranty  company, 
etc    4180 

Revocation  or  suspension  of 
license  of  life  insurance  com- 
pany  for   deficiency   of  assets.. 4250 

Revocation  or  suspension  of 
license  of  co-operative  life  In- 
surance or  casualty  company.  .4270 

Revocation  of  license  of  Are  in- 
surance company  assuming  ex- 
cessive risks 4307 

List  of  persons  holding  internal 
revenue  tax  receipts  for  sale  of 
ardent  spirits   4660 

Order  to  snow  cau.se  against  dis- 
tribution of  decedents  estate.. 5439 

Certlflcate  of  re-entry  on  land. . .  .5536 

Proclamation  changing  place  of 
session  of  Supreme  Court  of 
Appeals 6967 

Order  of  publication  to  commence 
suit 6070 

By  Supreme  Court  of  Appeals. . .  .6073 

Order  striking  cases  from  docket 
for  failure  to  prosecute 6172 

Advertisement  of  contract  for 
public   printing    382 

— contract  for  paper   383 

— by  sealer  of  weights  and  meas- 
hres  of  time  of  trying  ami 
proving    1477 

— for  bids  for  improvement  of 
road  with  State  aid 2102 

— purchase  of  bonds  by  commis- 
sioners of  sinking  fund 2625 

— of  loss  of  Stale  bond   2639 

— death  of  inmate  R.  E.  Lcp 
Camp   2672 

— sale  of  property  from  wrecks.. 3608 

— for  bids  on  printing  records  in 
appeals 6358.  6359 

Notice,  proceeding  to  establish 
drainage  district,  against  un- 
known  owner   1740 

of  hearing  on  report .  .1745,   1755 

of  letting  contract    1761 

of  Issuance   of  bonds    1772 

—of  letting  contract  for  road 
maintenance 2029.  2031 

—of  redemption  of  road  bonds. . .  .2119 

— of  sale  of  automobile  on  Judg- 
ment against  owner 2147 

—of  redemption  of  State  bonds.. 2586 
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— of  sale  of  property  of  county. 2723 
— of  completion  of  courthouse. . .  .2747 
—of   contested    election,    removal 

of  courthouse 2754 

— In     proceedInK    to     Incorporate 

town  2881 

—of  special  election  In  city  of  flrst 

class    291V 

— In  proceedingr  by  city  or  town 

to  annex  territory 2967 

— to      abuttingr      owners      when 

streets  graded   30S7 

— application  by  city  to  erect  dam 

In   water  course    8054 

— assessment  for  local  Improve- 
ments   3069 

— by  Commission   of  Fisheries  of 

hearing  on  size  of  oysters  that 

may  be  caught 8244 

on  shipment  of  seed  oysters 

out  of  State 3249 

— proceeding    for    forfeiture    for 

violation,  flsh,  game  and  oyster 

laws 3367 

— proceeding    by    supervisors   for 

declaring    lawful   fences    3547 

^-corporation,  meeting  for 

amendment  of  charter 8780 

decrease  of  capital  stock. ..  .3781 

creating  or  Increasing  bonded 

Indebtedness   3783 

of  Btoclcholders 3786 

sale  of  stocJc  for  failure  to 

pay  subscription 3807 

—  — meeting  to  dissolve  corpora- 
tion   3810 

to  obtain  new  charter  after 

dissolution  3812 

meeting  for  consolidation  of 

corporations    3822 

—  — meeting,  stockholders,  cor- 
poration purchasing  property  of 
public  service  corporation    ....3896 

— of  sale  of  works  of  railroad, 
canal,  turnpike,  etc..   In  which 

State  Is  interested 3889 

sale  of  unclaimed  goods  by 
transportation  companies  for 
charges 3933 

—ot  application  by  turnpike  com- 
pany for  permission  to  change 
toll-gate   4077 

— of  failure  of  bank  to  furnish 
financial  statement 4124 

— of  sale  by  treasurer  of  bonds  of 
insurance  company  or  guaranty 
company  4213 

— of  suspension  of  license  of  in- 
surance  company   4223 

— of  failure  of  Insurance  company 
to  report 4229 

—of  sale  of  vehicle  or  animal  to 
enforce  Hen  of  &'ociety  for  Pre- 
vention of  Cruelty  to  Animals. 4561 

— ardent  spirits,  license  to  sell, 
application   of  druggist  for.... 4699 

application  of  hotel  keeper. 4602 

— sale  of  vehicle  used  in  trans- 
portation of  ardent  spirits. ..  .4658 

— by  trader  of  name  of  principal 
or  partner 6224 

— transfer  of  stock.  &c.,  to  for- 
eign personal  representative. .  .5318 

— ^proceedings  to  transfer  out  of 
State  property  of  Infant  or  in- 
sane person  5362 

property  held  in   trust, 

6352.   6364 

— proceeding  to  administer  estate 
of  person  presumed  to  be  dead, 

6362,  6363 

— as    to    non-resident 6043 

— infant  doing  business  as  trader. 6108 

— of  taking  account  before  com- 
misdoner  «i(o 
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— of  proceedings  for  payment  of 
unclaimed     court      funds      into 

treasury    6311 

NEXT   FRIEND 

Proceeding     by     infant     married 

woman,  receiver   for  estate 51S( 

— sale  of  estate 6137 

Minor  to  sue  by    S33I 

Proceeding  to  adopt  child    6133 

Proceeding    by    to  compel    Bdoc- 

lary  to  account 6410 

Application  for  change  of  name  of 

Infant    59SI 

Consent  to  vacation  proceedings. 6S6S 
Homestead    exemption    set    apart 

by    «S41 

NIGHT-TIMB 

Setting  gill  nets  or  crab  lines  in 

Lynnhaven   River   in    3173 

I^rcAny  of  oysters  in,  punish- 
ment   3237 

Catching  oysters,  clams  or  crabs 

In,  prohibited    3261 

Unlawful  to  hunt  in 3366 

— counties  excepted   S3ST 

Hunting  sora  in 3359 

Burning  dwelling  house,  asylum. 

Jail,  &c.,  In 4428 

Entry  of  dwelling  house  in  with 
Intent     to     commit     felony    or 

larceny   4437 

Entry  of  dwelling  house  or  other 
house  in  with  intent  to  commit 

murder,  rape,   robbery    4438 

— with  intent  to  commit  larceny.. 44X9 
Seed      cotton,      selling,      buying. 

storing  for  sale  in 4721 

NITRB 

Spirits  of,  sale  1681 

NITRO-OLYCBRINR 

Destroying  dwelling  house,  hotel, 
vessel,  jail,  etc.,  by,  punish- 
ment     4428 

—other  houses 4439,  4432 

— bridge,  lock  or  dam   4433 

NOMINATION 

Of    candidates    for    public    office, 

method  of,  how  determined 222 

— vote  required  for 226 

— tie,   how  determined    225 

— chapter  on  primary  elections  in- 
applicable to  what  nominations.  236 
— right    and    power    of    political 

party  to  provide  for   JS7 

— vacancy,   how  filled 227 

Of   pupils   in   William   and   Mary 

College    938 

Of    members    of    State    Board    of 

Dental  Examiners 1642 

Of  members.  Board  of  i>harmacy.l666 
Of     members,     State      Board     of 

Examiners  of  Graduate  Nurses.  1763 
Of  members.  State  Board  of  Em- 
balming     I7I6 

Of  guardian,  by  minor  6317 

NON  COMPOS  MENTIS 
See  "iBSBBe  Pei*oBs>' 
NON   EST. FACTUM 

In  assumpsit  on  sealed  instru- 
ment   tttt 

Plea  of,  verification   6124 

NONJOINDER 

Effect   of    (1*2 

— new  parties  brought  in 6161 

NON-RESIDENTS 

Insane   persons    1030,   1636.  1962 

Peportatlon  of  by  Board  of  Chari- 
ties and  Corrections 1J93 

Service  of  process  on  in  proceed- 
ing to  establish  road 1979 

Automobiles,  operation  of  by 2137 

Listing  property  of  for  taxation ..236* 
Application     to    purchase    delin- 
quent land  of,  order  of  publiea- 
Uon  on  tit* 
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Applicant  to  purchase  delinquent 

land,  to  designate  agent 249!> 

— aervlce  on 2495 

Abutting  owner,   notice   to   when 

street  graded    < S037 

Notice  to,  assessment  (or  local  Im- 
provement     S069 

Fishing  by.   license   for 3168,  3209 

— without   license,   penalty    3210 

— counties  excepted   from  law   as 

to 3210 

— ^unlawful,  penalty   3211 

— deflnltton       of       noa-resldence, 

burden  of  proof  3212 

Fish,     manufacture     Into    oil     or 

manure    3184 

— catching  for    3184 

— penalty    3184,    3190 

— Interest  In  corporation  engaged 

in 3254 

Kay    be   stockholder   in    corpora- 
tion engaged  in  oyster  business. 3224 
Assignment     of     oyster     grounds 

to    3228 

Employment      In      dredging      or 

scraping  for  oysters   3248 

Cttiaen  not  to  be  interested  with 
in  catching  crabs,  clams, 
oysters,  terrapins  or  other  shell- 
fish    or     In     planting     oysters. 

penalty    3263 

Crabs,    clams,    oysters,    terrapins, 

catching  by  prohibited  3254 

— buying 3266 

— owning  stoclc  in  corporation  en- 
gaged in,  prohibited    3254 

— who  deemed  non-resident 3255 

Hunting  by,  license  for.  how  ob- 
tained     33.30 

— on  own  land,  without  license.  .3330 

— by  tenant  of 3330 

— by    alien    non-residents    owning 

land  In  State 3331 

Shipment     of    game     from     State 

bv    3361 

OlBcer  may  require  security  from 

for  fees 3602 

b'ult.i  by.  security  for  costs 3619 

— JudK-ment  on  bond  for 3519 

— bond    to    indemnify    surety    In.. 3520 
Animals  of.  trespass  by,  damages. 3542 

— distress  of   3643 

— sale  of   3644-3546 

VotinK   in   election,   penalty 4726 

Will  of.  when  valid  as  to  personal 

property    in    this    State 6231 

Bill   by   to    Impeach    or   establish 

will,  when  filed  6260 

Disturbing    fishing    shores,    pen- 

•    altv  ..." r. 5292 

How  foreign  pefsonal  representa- 
tive  of   may   transfer  stock   or 

certificates  of  debt  of 5348 

Limitation  on  claim  against 6825 

Notice  against,  publication  of.... 6043 
— In     eminent     domain     proceed- 
ings     4365 

— in  divorce  suit  6108 

Venue  of  actions  against,  gener- 
ally    6049,  6060 

Service  of  process  on  by  in- 
dividual out  of  State 6071 

Service  by  publication 6069,  6070 

— in  Supreme  Court  of  Appeals.  .6073 

Abatement  of  suit  as  to 6080 

Affidavit  as  evidence  of  non- 
residence    6224 

Witness,   depositions    6226 

Notice  to  take  depositions  served 

on  counsel  of 6229 

Party  to  suit,  production  of  books 
and  writings,  service  of  sum- 
mons     6237 

— Interrogatories  to 6236 

Attachment  against  estate  of, 

•878,  6379 


Sec. 
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Notice  to  of  motion  to  mark  judg- 
ment satisfied  or  discharged  in 

bankruptcy    6467 

Garnishment   6609 

NON-StTIT 

See  also  "DlamlsMil" 

For  failure  to  file  declaration  or 

bill    6078 

After  demurrer  to  evidence 6117 

At  rules,  when  to  become  final.. 6134 

Reinstatement    6140 

After  set-off   $149 

When  taken 6266 

NON-SVPPORT 

Of   wife   or  child    1936-1944 

NORFOLK    CITY 

See  also  "Bmird  of  Harkor  OoM- 
■nlsslonem  of  Norfolk,  Porto- 
nontk  and  Norfolk  Cooaty"! 
«Coart  of  iMvt  and  Chameerr  of 
tke  City  of  Norfolk" 
Ferries  to  Accomac  and  North- 
ampton Counties  and  Hampton 

and  Yorktown    2040 

— special  leave  to  ferry 2046 

— ^penalty    for   operating   without 

license ^ 2047 

Treasurer,     statement    and    pay- 
ment of  taxes  collected,  penalty. 2412 
Advertisement    In    newspaper    in, 
proceeding  to  sell  lumber  found 

adrift  144( 

— hearing  of  Commission  of  Fish- 
eries as  to  size  of  oysters  that 

may  be  taken 3244 

on  shipment  of  seed  oysters 

out  of  State    .'. 3249 

— suspension  of  pilot 3644 

Commonwealth's  attorney,    fees.. 3505 
Deputy   sergeant,   allowance    to.. 3515 
Board  of  harbor  commissioners  of 
Norfolk,    Poiitsmouth   and   Nor-  ' 

folk  County,  members  from.... 3665 

— vticancy     3S6( 

— expenses,  assessment  for 3674 

Harbor  masters 3673 

— duties  3673,  3681 

— term  scso 

Wharves,  unauthorized  erection.  .3675 
Docks,  examination  and  repair.. 3676 
Harbor      commissioners,      report 

of    SJ78 

Circuit  court  6887 

— chancery  docket    6246 

City  of  first  class 6905 

Courts  In  continued   6905 

Court  of  law  and  chancery.  .6934-6945 
Corporation  court.  Jurisdiction.  .6936 
— Judg«,   absence    or   Inability    to 

sit   6943 

salary    3468 

Increase,  decrease  of  salary. 3469 

^-clerk,    to   be  clerk   of  court   of 

law  and  chancery  of  Norfolk.  .5944 
^-commissioners        to        examine 

pilots,  appointment 3613 

removal,  vacancies 3614 

Sergeant,  to  attend  and  execute 
process    of    court   of    law    and 

chancery b9»] 

List  of  jurors,  number  to  con- 
tain   F988 

NORFOLK  COUNTY 

See  "Board  of  Harbor  Commlit- 
■loBcn  of  Norfolk,  PortaaiOBtk 
aad  Norfolk  CoBBty" 

Ferries,   continuation  of    2049 

—ownership 2049 

— rel^ulatlon  and  management 2050 

— leasing    2050 

—disposition   of   profits 2051 

— ^penalty  for  obstructing  ferry 
boats    3686 


Digitized  by 


Google 


(346) 


INDEX 


Sec. 
NORFOLK   COVNTY— Cob. 

Bond   of  agent   or  lessee  of  ferry 
across   Elizabeth  River  payable 

to    2048 

Circuit   court,   leasing  out   or   ap- 
pointing      agent       to       operate 
ferries  across  EUlsabeth  River.  .2048 
— Judge,  report  to  by  harbor  com- 
missioner     3677 

Commonwealth's  attorney,    fees-.  .3605 
Board  of  harbor  commissioners  of 
Norfolk,   Portsmouth    and   Nor- 
folk County,  members  from 3665 

— vacancy 3666 

— expenses,  assessment  for, 3674 

Harbor  master   3673 

— duties   J673,   3681 

— term 36S0 

Docks,  examination  and  repair 3676 

NORFOLK    COI'NTY   FBUtRIEiS 

See    "Perrtes**!    "Norfolk  Connty" 
NORFOLK    HARBOR 

Anchoring  small  boats  In  channel, 

penalty    3687 

NORMAL  SCHOOLS 

See  also  "Edneallon**!  «Stnte  Fe- 
■tale  Normal  School"!  «Sta«e 
Nomal  Sehoola"!  •'Sviaaaer  Nor- 
mal School*"!  "VlrKlnia  Normal 
and  Indnstrlal  Iaa«ita4e"t  «W1U 
llam  and  Mary  College" 
General   Assembly  may   establish, 

Va.  Const..  J  137 
Dulles  of  State  Board  of  Educa- 
tion      613 

Summer  schools  for  teachers.  .695-698 
In  cities,  power  of  trustees  to  es- 
tablish         786 

State  Normal  Schools  for  Women, 

939-946 
Virginia    Normal    and    Industrial 

Institute .■ 947-969 

NORTHAMPTON   COUNTV 

Ferries  to  Norfolk,  Hampton  and 

Aceomac  County   '.  .2040 

— not   to  Interfere  with   Aceomac 

County  ferries    2045 

— special    ferry  to  Norfolk    2046 

— operating  without  license 2041 

Hauling    seines    or    setting    traps 

for  fish  In  waters  of 3181 

Fishing   within   regularly   hauled 

fishing  landings 3182 

Assignment   of  oyster  ground   to 

riparian  owner 3223 

Taking   oysters,    crabs,   clams   or 
shells    with    rakes    or    scrapes, 

penalty    3238 

Oysters,  culling 3243,  3244 

Use  of  oyster  scrape  or  dredge  In, 

permit    3248 

Seed     oysters,     license     to    carry 

from  3260 

Taking   terrapins    In,    penalty. ..  .3297 

— disturbing    eggs    3297 

— forfeiting  boats,  &c 3297 

Game  laws  In    3347 

How  funds  from  hunters'  licenses 

disposed  of 3347 

Commonwealth's  attorney,   fees.. 3506 
Waterx  In,  obstructL.g  landings  in 

by  throwing  oyster  shells  Into.  .4761 
Citizens     of     certain     Islands     In 

exempt  from  jury  service 5985 

NORTH    CAROLINA 

Boundary    line    11 

NORTHRRN   NECK 

Records  of  land  titles  In   414 

NORTHItMBGSRLAND    COITNTY 
Assignment   of   oyster    ground    to 

riparian   owner   In    322S 

Taking    terrapins    or    disturbing 

eggs,   penalty   3297 

— forfeiture  of  boats,  nets,  etc. . .  .3297 
Commonwealth's  attorney,    fees.. 3606 


S«e. 
NORTHWEST   TKIUUTORT 

Cession   of    !• 

NORTHWESTERN  TURNPIKE 

Interest  of  State  in  transferred 
to  State  Corporation  Commis- 
sion     4»»l 

Powers  and  duties  of  State  Cor- 
poration Commission  as  to 4M7 

— repair,  appropriation  for,  tolls.. 4MC 
NORTHWESTERN     TURNPIKE    COM- 
PANY 

State  Corporation  Commtsaion  to 

execute  powers  of 4MT 

NOT  GUILTY 

Trial  without  jury  on  plea  of — 4927 

— Va.  Const.,  {    8 

Pica,  of  In  action  of  unlawful 
entry  or  detainer   5446 

— in   action    of   ejectment    5463 

—  — what   may   be   proved    54iJ 

— <luo   warranto  proceeding 5846 

NOTARIES    PUBLIC 

Eligibility 2851 

— Va.  Const.,  (  32 

Word  notary  construed  as i 

Depositions    before    In    contested 

election    264 

May   administer   oath  to  member 

of  General  Assembly   273 

Oath  or  afUdavit  before 274 

AHldavIt  before  in  another  State.   275 

— liow  authenticated   275 

Qualincatlon  of  as  division  snper- 

intendent  of  schools   624 

Fertilizer,     drawing    sample    for 

analysis 1119 

— fee    1119 

Certificate  of  age  of  infant  em- 
ployee     1811 

— proof  of  age    ,..1811 

S'eal,  when   no  tax   charged   on.. 24*2 
Proceeding  against  by  Auditor  for 

violation   of  revenue  law 2544 

Number   2886 

Appointment   2856 

Removal  2850 

Bond 28S« 

Qualification    285« 

Residence,   removal    2850 

Report  of  vacancy  to  Governor.  .2t5» 

Powers 1856 

Fees S48» 

— statement  of  on  depositions  and 

affidavits   3483 

— suit  for 28*2 

Fee  book    3494 

Forgery  of  certificate  or  attesta- 
tion of 4484 

Conservator  of  the  peace 4789 

— duties  as,  arrests  by 4789 

— proceeding  to  require  recogni- 
zance of  person  about  to  com- 
mit crime  4790-479J 

—  —.of  person  going  armed 4795 

—  —of  person  about  to  commit 
breach  of  pea-e  4796 

Acknowledgments  before,  form 
of    5265 

— of  deed  or  writing  of  corpora- 
tion when  officer  or  stockholder 
of 5299 

— recital  in  certificate,  wben  terra 
of  office  expires 5219 

—  — ^female  notary  cbanglBg 
name    5219 

forfeiture  for  failure  5219 

Seal  of,  annexed  to  certificate  of 
protest,    judicial    notice    taken 

of 5«8t 

Protest      of      negotiable     tnstro- 

ment 5TI6 

— certificate,   effect  as  evidence.  .H89 
— seal.  Judicial   notice  of 5611 
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Attestation  of  payment  of  nego- 
tiable Instrument  for  honor, 

6734,  6735 

Attestation  of  copies  of  foreigm 
records    6207 

DeposltlOBS  of  witnesses  talcen  be- 
fore     6226 

— out  of  State 6226 

NOTBB 

See  also  «N»c«tlaMe  laatniMeBtii'' 

Subject  to  order  of'  court,  tax- 
ation     2308 

Of  corporations,  power  to  issue.. 3777 

Bmbezzlement  of 4461 

fraudulent  sale  of,  scheme  for, 
Ac,  punishment 4466 

Issuing:  for  circulation,  punish- 
ment     4698 

Passing  or  receiving  for  payment 
note    Issued   for   circulation 4699 

Of  bank  for  less  than  five  dollars, 
bringing  Into  State,  passing, 
receiving 4700 

For  less  than  Ave  dollars,  issuing 
for   circulation    4701 

— action  against  maker 4702 

For  circulation,  acts  relating  to 
construed  as  remedial 4703 

Denned  674«,  6752 

Actions  on    5769,  5760 

— on    lost    note    6242 

Promisee  dead  at  time  of  mak- 
ing     5761 

Uabillty  of  personal  representa- 
tive of  one  bound  on 5762 

Non-negotiable,  action  on  by  as- 
signee     5768-5770 

Waiver  of  homestead  exemption 
In 6548 

— enforcing  claims  6549 

— ^judgment,  execution 6551 

NOTICES 

Time  In  which  to  be  given,  com- 
putation of   5 

Fee  when  oflScer  falls  to  serve 3489 

In  learal  proceeding,  cost,  taxation 

of 3635 

Possession     of     real     estate     not 

notice  to  purchaser 5194 

Lien  of  purchaser  for  payments 
made  before  receiving  notice. .  .6200 

Recordation  of  will  as  5262 

Records  of  chancery  court  of 
Richmond    as,    south    of    James 

River    5932 

Records  of  hustings  court  of  Rich- 
mond,   Part    II,    as,    north    of 

James  River    5932 

Absence  of  Auditor  of  Public  Ac- 
counts,   Second    Auditor,    State 

Treasurer,  to  Governor 340 

—of  Secretary  of  the  Common- 
wealth       346 

Assignment  and  transfer  of  debt 
secured   by    mortgage,    deed   of 

trust,  vendor's  Hen,  &c 6457 

Attorney-at-law,   lien  of 3429 

Ballast,   unloading    3655,    3656 

Bank,  by  State  Corporation  Com- 
mlsslont  to  correct  Irregulari- 
ties   4120 

— assessment  of  fees  for  examina- 
tion   4122 

— failure   of   to   furnish    financial 

statement    4124 

Board    of    Charities,    of    children 

placed   In  homes    1933 

Commission    merchant,    complaint 

against    1260 

Condemnation  of  school  building.,.   673 

Contract  for  public  printing 382 

Contract  to  furnish  paper 382 

Death,  given  by  undertaker 1568 

Dentist,  proceeding  to  revoke  li- 
cense  of 16S0 
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Depositions,    taking   6228 

— Jf    non-resident    party    6229 

Eminent  domain,  company  tbking 
or     condemning     sand,     gravel, 

water,  etc 4382 

Employer,  to  comply  with  law  re- 
lating to  sanitary  facilities  for 

employees 1825 

Eschtator's    request 493 

Fire  escapes,  to  cities,  towns  and 

counties  failing  to  provide  for.. 3141 
Food,     to     dealer,     manufacturer, 

etc.,  of  analysis  of 1178 

Graduate  nurses,  examinations  by 

State   Board  of  Examiners 1706 

— proceeding  to  revoke  certificate 

,  of 1713 

Harbor   commissioners,    to  "repair 

wharf 3676 

Infant  doing  business  as  trader.  .6108 
Insane  person,  convicted  of  crime, 

restoration  to  sanity   1045 

— to  committee  of  action  against.  .1054 
Intention  to  build  or  repair  divi- 
sion   fence    3561 

— to  let  land  lie  open 3561 

— to    rely    on    new    promise    when 

limitation  Is  pleaded    5812 

— to  rely   on    writing  as   proof  of 

release,  payment,  or  set-off ...  .6093 
Land    grant,    location    of   warrant 
on     land    In    possession    of    an-  ' 

other    428,  430 

— by  surveyor  of  survey  on  war- 
rant        433 

^-of   Intention    to   locate   warrant 

on  surplus  land  in  grant 471 

— to  correct    mistake   in    475 

Lime,  assessment  for  deflclencyin 

analysis  of 1137 

Littrary  fund,  failure  to  pay  In- 
terest and    principal   of  loan  to 

school  board  from 761 

Mill  owner,  dam  interfering  with 

navigation    3578 

Mines.   Inspector  of,   that   law  as 

to   oils   is  applicable    1884 

Negotiable    paper,     to    transferee 

before  completing  payment 5616 

— what  constitutes  notice  of  de- 
fect   in     5618 

— of  dishonor  of 5651-5680 

Optometrist,  proceeding  to  revoke 

certificate  of  1635 

Orchard  Inspector,  to  owner 899 

Oyster.>(.    hearing   on    size   of   that 

may  be  caught   3244 

— slilpmi  nt  of  seed  oysters  out  of 

State 3249 

Oy<!ter  Krounds,  assignment  of. . .  .322(t 
'. — to    oy.ster    Inspector,    sub-rent- 
ing or  assigning   3228 

— I  o  ri  move  staltes.  &c..  from 
na'nral    oyster    beds,    crabbing 

grounds,  Ac 3232 

— of  re-aurvey  of  Baylor  Survey.  .3257 
— •  rcctlon    of   bulkhead  or   wharf 

over    3269 

O   sit  r  laws,  seizure  for  violation 

of    3279 

piarmaclst,  proceeding  to  revoke 

license  of 1677 

Pilots   and    masters,   trial   of  con- 

t  rovrrsy  bet  ween 3638 

Physician,  proceeding  to  review 
refu-al  or  admission  to  exami- 
nation, refusal  or  revocation  of 

certificate 1614 

— proceeding  to  try  right  to  prac- 
tice      1614 

Recognizance,    default   on 4978 

Record,  cost  of  printing 3486 

Tledemption  of  bonds  for  roads.. 2119 

— of    bonds    for    State    debt 2586 

Itevenue  laws,  seizure  of  property 
forfeited   for  violation  of 3217 
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Society  for  Prevention  of  Cruelty 
to  Animals,  when  taking  chargre 
of  animal  or  vehicle .4559 

— of  sale  to  enforce  lien  on 4561 

State  depository,  Issuance  dupli- 
cate warrant  2184 

— of  Insolvency  of    4120 

State  Entomologist,  for  destruc- 
tion o(  cedar  trees    886,  888 

Street  KradlnK,  to  abutting  land 
owner   3087,  3038 

Sub-contractor,  to  perfect  me- 
chanic's   Hen 6428 

— person  performing  labor  or  fur- 
nishing material  for    6429 

• — party  absconding.  becoming 
bankrupt  or  dying 6442 

Superintendent  of  penitentiary,  of 
person  sentenced  to  work  on 
public   roads   or  quarries    2094 

Supervisors,  local  legislation  by.. 2014 

— complaint  for  failure  to  Issue 
bonds  for  roads  of  magisterial 
district    2124 

— of  ordinance  or  by-law  pro- 
posed     2743 

—of  disallowance  of  claim 2761 

In  c^se  of  appeal    2783 

— to  person  obstructing  road.... 4731 

Surety,  on  non-resident  s  bond  for 
costs,  for  Indemnity 3520 

— to  ■creditor  to  sue  principal 
debtor    5774 

— petition  tor  Indemnity  by  on 
bond  given  under  decree  or 
order  of  court 5776 

Teacher,  removal  of  from  retired 
list    T 801 

Tenant,  In  default  on  rent,  city  or 
town  property 5448 

— to  terminate  tenancy 5516 

Trader,  of  name  of  principal  or 
partner , 5224 

Transfer  of  stock,  etc.,  to  foreign 
personal  representative 5348 

Tobacco  warehouse,  public,  dis- 
continuance of 1348 

University  of  Virginia,  declina- 
tion  of  gift   to 824 

Vacancy  In  city,  county,  district 
office 3407 

— of  fllllng  vacancy 3407 

Vessel  In  quarantine,  by  pilot  to 
health    officer  of 3645 

Virginia  Normal  and  Industrial 
Institute,  vacancies.  State  stu- 
dents       954 

Warrant  against  receiver  6293 

Appeals 

Of  bidder  on  contract  tor  public 
printing    382 

— for  paper   383 

To  circuit  court  from  order  .of 
Stflte  Entomologist 891 

From  orchard  Inspector $00 

To  Board  of  Agriculture  from 
commissioner    1124 

By  supervisors  from  disapproval 
by  attorney  of  title  lo  real 
estate  purchased  by  cojnty  or 
school  board 2709 

From  allowance  of  cWim  by 
supervisors 2751,  2763 

— from  disallowance  of  claim. 

2761,   2763 

From  assessment  of  damages, 
street  grading   3038 

From   justice,   trial  of   6039 

AppileatloBS 

For  ascertainment  of  damages  by 
Coast  Survey 21 

To  establish  new  ferry 2054 

To  increase  rates  of  ferriage 2058 

By  city  to  erect  dam  In  water 
course    3054 
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For  license  to  catch  flsh  for.  or  to 
manufacture  into  oil  or  ma- 
nure   , tits 

For  payment  of  attorney's  fee  out 
of  funds  in  court t4tt 

For  leave  to  erect  dam t5tt,  titt 

For  injunction  against  railroad 
violating  law  as  to  transpor- 
tation of  live  stock 4M( 

Of  turnpike  co^ipany  for  permis- 
sien    to   change   toll-gate 46T* 

For  appointment  of  commission- 
ers la  eminent  domain  proceed- 
ings     4tt> 

For  release  of  prisoner  conflned 
for  failure  to  pay  line  and 
costs   4952 

For  new  trial   before  Justice (ttt 

For  transcript  of  record  on  ap- 
peal     6tt» 

AppointmeBta  aad   ReaMvals 

To  Judges,  proceeding  for  re- 
moval   Va.  Const.,  |  IM 

Of  proceedings  to  suspend  or  re- 
move members  of  police  or  fire 
department    Va.  Const„  |  12t 

Appointment  of  President,  etc.. 
University  of  Virginia til 

—of  State  cadeta  at  Virginia  Mili- 
tary Institute   t4S 

—of  person  vo  receive  proceeds  of 
sale  of  property tJ'J 

Removal  of  division  superinten- 
dent of  schools Ml 

— tobacco  sampler,  proceeding 
for 1J8I 

— treasurer,  clerk  or  other  officer, 
proceeding  to  suspend 22tl 

— of  town  officer J#64 

— city   officer,    proceeding  for Ml# 

— Commissioner  of  Insurance,  pro- 
ceeding for 419! 

—  —deputy 4191 

Aa  to  Corpomttou 

By  State  Corporation  Commis- 
sion      t'M 

— where    returnable     JtSI 

— of  hearing  before   till 

— to  transportation  or  transmis- 
sion company  of  violatioa  of 
law  JT1» 

— to   railroad,   etc..    to  make   re- 

f>alrs  and   Improvements I72* 
o    transportation    or    transmis- 
sion   company,    examination    of 
on     complaint     of     supervisors, 
mayor  or  council I'll 

— before  making  order,  rule, 
etc t7« 

— to  transportation  company,  to 
refund  after  appeal   t'M 

To  State  Corporation  Commis- 
sion  of  accidents   UK 

^of  failure  of  co-operative  life 
Insurance  company  or  casualty 
company  to   pay  policy 427* 

To  insurance  company  lUolatIng 
law  42JJ 

— of  hearing 4121 

^^f  suspension  of  license,  pub- 
lication     4!» 

— proceeding  to  revoke  license 
for  assuming  excessive  iilsk..-4t(< 

— to  assessment  against,  expense 
of  BuEeau  of  Insurance 41M 

— motion  to  recover  assessment. 41$> 

Of  amendment  of  franchise ttU 

To  corporations  of  registratloo 
fee IT4t 

Of 'establishment  of  office  by  con- 
solidated  corporation   tt24 

In  proceedings  against  dissolved 
public  service  corporation   UK 

By  transportation  company  of  sd- 
vance  In   rates tJft 
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— to  consignee  ot  arrival  of 
frelgrht 8916 

Proceeding;  for  revocation  of 
Uceoae  or  certlflcate  of  inaur- 
ance  company,  guaranty  com- 
pany, etc 4180 

To  railroad,  proceeding  to  enforoe 
conutruction    of   cattle   guard.. 8960 

— to  maintain  gates  and  flagman 
at  crossing  In  city  or  town.... 3998 

— of  prohibition   of  excursions. .  .4009 

To  steamboat  company,  of  pro- 
liibltion  of  excursions   4009 

Co-operative  life  insurance  com- 
pany or  casualty  company,  as- 
sessments  by    42(7 

To  A-aternal  benefit  society,  quo 
warranto   proceedings    4297 

Mutual  Are  or  storm  insurance 
company,  assessment  by 4334 

— of  exclusion  of  member  by 4335 

As  to  Bleetloas 

Of  registration  of  voters 98 

In  appeal  from  denial  of  regis- 
tration       103 

Of  application  to  enter  omitted 
name  on  list  of  paid  poll  tbxes. .   110 

Election  for  free  school  pur- 
poses    131 

Change  of  election  district' 144 

Intention  to  be  candidate  for  elec- 
tion to  office 154 

—elections  in   towns 1 68 

Of  contested  election. 

259.  2<0.  264,  266,  267 

— for  removal  of  courthouse 2754 

Special  election  for  Issue  of 
school    bonds 7(9 

Of  election  for  removal  of  court- 
house   2745 

Of  special  election  of  council,  city 
of    first    class    2919 

Of  town  election   2999 

MeetlBga 

or  state  Board  of  Education 601 

Of  school  trustee  electoral  board.   633 

Of  visitors  of  University  of  Vir- 
ginia     809 

Of  visitors  Virginia  Military  In- 
stitute       836 

Of  visitors  of  Virginia  Polytech- 
nic Institute 863 

Of  Board  of  Medical  Examiners, 
to  examine  candidates   1610 

Of  commissioners,  proceeding  to 
establish  road 1980 

or  supervisors,  special   2715 

— adjourned 2716 

Of  commlssioiuBrs,  application  to 
erect  dam,  etc 3584 

Of  organization  meeting  of  cor- 
poration     3778 

Corporation,  stockholders  for 
amendment  of  charter    3780 

— for  deorease  of  capital  stock.. 8781 

— creating  or  Increasing  bonded 
indebtedness   3783.  3786.  3796 

— for    dissolution 3810 

— to  obtain  new  charter  tor  cor- 
poration after  dissolution 3811 

— ^for  consolidation  of  corpora- 
tions   3822 

— mailing  notice   3829 

—of  corporation  purchasing  prop- 
erty of  public  service  corpora- 
tion     3896 

Of  co-operative  life  Insurance 
company  or  casualty  company.  .4265 

— to  adopt  or  amend   by-laws. ..  .4265 

— to  consider  transfer  or  reinsur- 
ance of  risks    4266 

Mlaecllaaeoaa   Provcedlacs 

Automobile,  proceeding  to  sell  for 
violation  of  law 2146 
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Canal  company  receiving  exces- 
sive tolls,  proceeding  against.  .4021 

Capias  proceedings,  answering  in- 
terrogatories   in    6421 

— <iua8hing    6423 

Chattels,  proceoding  before  Justice 
to  enforce  bontracL  reserving 
title  to ■ 6190 

Ch|Id,  proceeding  by  mother  for 
custody  of   6329 

— petition  to  vacate  adoption  of.. 6333 

City  or  town,  proceeding  to  an- 
nex territory  to    2967 

Commissioner,  taking  account  be- 
fore commissioner   6186 

Convict,    suit    by    or    against 4999 

County,  petition  to  Qeaeral  As- 
sembly to  create  new 2674 

Decedent's  estate,  proceeding  to 
grant  administration  on  estate 
of  person  presumed  to  be  dead, 

6362,  5363' 

— revocation   of. 5366 

— of  time  and  place  of  proof  of 
debts  against   6420 

Detinue,  action  of.  exception  to 
bond  for  possession  of  prop- 
erty     6799 

— congest  of  right  of  plain  tilT  to 
have  property  taken  from  de- 
fendant   5800 

Drainage,  proceeding  to  drain 
land  through  land  of  another. 

5293,    5294 

Di-ainage  district,  hearing  on  re- 
port of  reviewers  in  proceeding 
to  establish. 

1745,    1765,    1756,     1761.     1767 

— assessment  of  land   benefitted.  1757 

—ot  letting  contract  by  board  of 
drainage  commissioners 1761 

— to  railroad,  location  of  on  right 
of  way 1765 

assessment  of  benefit  to 1766 

— of  issuance  of  bonds 1772,  1777 

Ejectment,  action  of 6461 

— return    6461 

«— of  equitable  defense  to 5473 

^-of  claim  for  improvements  in.. 6483 

I<''enc«8,  lawful,  proceeding  by 
supervisors  for  declaring 3547 

— petition  to  establish  stream  or 
canal  as 3663,  3664 

Fine,   petition   for  remission   of.. 2570 

— proceeding  to  collect  from  com- 
missioner for  failure  to  report 
on  treasurer's  bond 2778 

Forfeitures  for  violation  of  fish, 
game  or  oyster  laws,  proceeding 
to  enforce    3367 

— for  gaming,  lottery,  raffle. 
Ac 4986 

Garnishment.  proceeding  to 
exempt  wages  from    6566 

Guardian,  proceeding  by  to  spend 
more    than    income    of    ward's 

estate    6321 

House  of  prostitution.  Injunction 
against    1622 

Infant  or  insane  person,  proceed- 
ings for  transfer  of  property 
of  out  of  State 5362 

Infant  married  woman,  proceed- 
ing to  sell  estate  of   5137 

Landlord,  to  take  possession  of 
deserted  premises 6618 

Lien,  proceeding  to  mark  satis- 
fied     6466 

Mine  closed  by  Inspector,  hear- 
ing on   petition   to  reopen    1870 

Offlcer  falling  to  return  execution 
or  pay  money  collected,  pro- 
ceeding against   6033 

-of  proceeding  against  for  viola- 
tion   ot  revenue   laws    8644 
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Public  accountant,   proceedlne  to 

.    forfeit  eertlflcate  of 670 

Records,  lost,  proceeding  to  estab- 

„  "*" 6203,  6204 

Rent  not  payable  In  money,  pro- 
ceedlne to  sell  goods  distrained 

or  attached  for 5529 

Timber   found    adrift,   proceeding 

_  to    sell    1448 

Treasurers,  delinquent,  proceeding 

against    2432 

Trust      property,     proceeding  ' '  to 

transfer  out  of  State 5352,  5354 

Turnpike,   petition   for   examlna- 

tlon    of    4078 

''""'Pike  company  receiving' more 
than    lawful    tolls,    proceeding 

agralnst   4087 

Vacation  proceedings  in  chancery 

causes   jjjY 

Village  or  unincorporated  com- 
munity, petition  to  nx  bound- 
aries  of    3550 

Wharf,  petition  to  erect  at  couiity 

landing   1998 

Wharf,  pier,  or  bulkhead,  proceed- 
ing to  abate 1997 

MotlOBM 

Ball  motion  by  Commonwealth's 
attorney  to  Increase .4833 

Board  of  poor  commissioners, 
motion   for  judgment  against.  .1904 

namagos,  motion  for  ascertain- 
ment of.  afflrmance  of  Judg- 
ment   for    speciflc   property 6377 

Debts  due  State,  motion  to  en- 
force      2513 

—motion   to  correct  mlstake'in.' ."2517 

Division  fence,  motion  to  appoint 
arbitrators  to  assess  value 3557 

—to  settle  dispute  as  to   3554 

Errors  In  Judgment  or  decree 
motion  to  correct  in  same  court, 

6329,  6333.  6334 

Escheator,   motion   against  to  re- 

T-f°Kir, ''"*.^°'"  failure  of  duty..    611 
-    V.*®.6"'-  """Ion  to  quash 3495 

Forthcoming  bond,  motion  for 
Judgment    on    6626 

Indemnifying  bond,  motion  for 
new  execution  by  obligor  in 6498 

Injunction,   motion   to  dissolve. 

6317,  6326 

— to  enlarge $317 

— of  application  for 6322 

Internal  Improvement,  motion  tor 
money  due  State  from   3766 

Jailor,  motion  b.v  for  recovery  of 
fees    2878' 

Judgment  for  money,  motion' for.' .6044 

— m  lieu  oT  action  at  law 6016 

— where    executed     6046 

— ^Jolnt  and  several  proceedings.  .6047 

— "jotlon  to  mark  satisfied  or 
discharged  In  bankruptcy 6467 

License,  motion  for  revocation 
of   2378 

Literary  fund,  motio'n  '  for' '  'r'e- 
covery   of   money   due    603 

Removal  of  cause  to  another 
court,  motion   for   6175 

Sherlfr  or  constable  falling  to  ac- 
count for  fee  bills,  motion 
against    3499 

State  Corporation  Commission, 
motion  to  recover  money  for- 
felted  to  3788 

Treasurers,  mollon  for  recovery 
on  bonds  of 2789 

—motions  for  discharge  of 2792 

Trustee,  motion   to  substitute. ..  .6299 

_,  Maleii 

Of  automobile  on  judgment 
against  owner ^147 


NOTICES — Co».  , 

Of     bonds    deposited     by    foreign 
express      company,      by      Stale 

treasurer    ' 4»!J 

—of  Insurance  or  guaranty  com- 
pany  1213 

County,  property  of t'Vi 

Of  forfeited  property 3JTI 

— nets    and    seines    31S4 

Of     merchandise     sold     in     bulk, 

notice  to  creditors    51!7 

By  officer,  goods  levied  on.. 2832.  l%i% 

— horses,  mules,  oxen ZMJ 

Of    personal    property    to   satisfy 

lien 64l» 

Of  real  estate,  execution  on  Judg- 
ment, debt  due  State  2S:( 

Of  school  property  .'  t4J 

By  State   Geological  Commission. 

of  timber   »M 

— sale    or    lease    of    gas.    oil    or 

minerals    531 

Of  stock  for  failure  to  pay  sub- 
scriptions   ■ J807 

Of  timber,  unbranded   1454 

By    trustee    in    deed    or   trust  to 

secure  debt   5147 

Of  unclaimed  goods  by  transpor- 
tation companies  for  charges :..39J} 
By  warehouseman  to  satisfy  Hen, 

1322.  132} 
Of  works  of  railroad,  canal,  turn- 
pike, etc..  In  which  State  Is  in- 
terested   J88> 

Wreck,  property  from  J4M 

iterrlee  of 

How    served    tMl 

— evidence   6041 

— reaching  destination  though  not 

properly  served   6041 

— in  divorce  cases »»4! 

convicts    6042 

— on  non-resident  by  publication. (043 

by  individual    m:i 

Canal    company    receiving    exces- 
sive tolls,  proceeding  against.  .4t:i 
Cedar    trees,    to    destroy   or   treat 

for   rust    8S7 

On    common    carrier    other    than 

corporation    6047 

On  corporations 6W3 

— domestic rtti 

— foreign    6»«4 

^-operated  by  trustee,  lessee,  re- 
ceiver   6065 

— how  served    tO« 

Deposition,  taking   «::« 

— non-resident  party   tIJ* 

Divorce,  suit  for,  to  affirm  or  an- 
nul marriage   5106.  604; 

Ejectment,    In    action 51?1 

Land  grant,  location  of  warrant 
on  land  In  possession  of  an- 
other  4;i 

— to  correct  mistake  In 475 

On    non-resident,    by   individual.  .6071 
Personal  property  to  satisfy  Hen. 

proceeding  to  sell  <44> 

By  tenant $514 

On    tenant    5514 

Turnpike  couipany  receiving  moie 
than  lawful  tolls,  proceeding 
against    iWi 

I'Bder  Tax  Laws 

Application  of  railrnad  or  canal 
corporation  for  relief  from  as- 
sessment   Va.  Const.,  5  H* 

Application  to  court  for  correc- 
tion  of  assessment  of  land ZSIS 

— hearing  on  motion  or  petition 
for 223: 

Apportionment  of  taxes  when 
property  partitioned 3449 

^-of  city   taxes    J4>S 

Assessment  of  taxes  on  railway  or 
canal  companies.  .Va.  Const.,  S  179 
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Sec. 
NOTICES — Con. 

— by  city  or  town  tor  •  local  Im- 
provement      3067,  3068,  3049 

appeal  from  . . .,. 3071 

Collection    of    taxes,    renting    or 

leasing  property  for   2439 

Land,  to  owner  to  enter  on  land 

book   2452 

Minerals,  assessment  of,- disagree- 
ment between  assessor  and  com- 
missioner of  revenue,  proceed- 
ing to  settle 2238 

— appeal,  proceeding  to  correct.  .2240 
Sale      of     land      for     delinquent 

taxes    2460 

— to  owner  to  redeem  land  sold.. 2470 
— proceeding    to    correct    treas- 
urer's report  of   2472 

— proceeding  for  relief  against. .  .2474 
— application     for    deed    to    land 

sold     2482 

— application    to   redeem    part   of 

land  sold  2493 

— contest  of  application  to  pur- 
chase     2496 

£tate    tax    board,    notices    Issued 

by    2216 

NOTTOWAY  COUNTY 

Commonwealth's  attorney,   fees..3l>0G 
NOTTOWAY  RIViSR 

Act  for  protection  of  flsh  in  con- 
tinued In  force 3218 

Nl'ISANCB 

Proceeding    to    abate,    by    health 

ofticer    H>18 

— fxpcnse    1619 

— by   citizens,   presentment,    trial, 

liability   of  owner 1620 

— Judgment,  how  enforced,  pen- 
alty   1620 

— by  cities  and  towns 3030 

Buildings,     boats,    etc.,     used     In 

violating   prohibition   law 4622 

— punishment  for  maintaining.  ..4623 

—closing  up    4622 

— bond   of  owner 4622 

— injunctions  against    ..463U 

Dam    obstructing    navigation    or 

passage  of  flsh 3577.  4747 

— Ml, en   not  to   be  rebuilt   • . . . . .  .47*7 

House  of  prostitution,  abatement, 

1621-1528 

Streets,   unauthorized   use    of. 8024 

NVMBRR 
Words  importing  singular  may  In- 
clude several  b 

Words   importing   plural   may   be 

applied  to  one   6 

Nf'NCUPATIVB  WILL 
See  "Will*" 
Of   personal    property,   by  soldier 

or  seaman    6231 

NIINNBRIES 

Property    of    exempt    from    tax- 

ation    2272,  2301 

— Va.  Const.,  {  183 

Inheritance  tax  on  gifts  to 2273 

NURSES 

^°ee   also   "State  Board   of  Ezam- 

Inera  of  Graduate  Nnraen" 
Laws  relative  to  practice  of  medi- 
cine, when  applicable  to 1618 

Graduate,  register  of 1704 

— examination,    rules    for 1706 

■ holding 1706 

— certificate,  license 1706 

— qualification   of  applicant 1707 

—fee    1708 

— false  representtalon  In  applica- 
tion   1712 

— practice  without   license    1709 

penalty   1710 

■ to  whom  law  not  applicable.  .1711 


Sec, 
NURSES — Con. 

— certificate    or    license,    revoca- 
tion   1713 

— .  — procedure  for 1713 

—  — when     issued     to    graduate 
nurses  of  other  States 1714 

Claims    against    estates    of    dece- 
dents     6390,   6391,  6395 

NURSERIES 

Establishment    of   by   State   Geo- 
logical Commission    636 

NURSERY   STOCK 

Sec  "State  Entonoloclafi  "State  ' 
Board    of    Crop    Peat    CoBmls- 
■loBera'' 

NUX  VOMICA 

Sale,  label    1691 

OAKWOOD  CEMETERY 

Employment   of  convicts   in 5016 

OATH 

or    members    of   General    Assem- 
bly   Va.  Const.,  t  34 

Of     executive     and     judicial     of- 
ficers     Va.   Const,    {    34 

Of  senators  trying  Impeachment, 

Va.    Const.,    {   64 
To    support    constitution,    officers 
to  takc.Va.  Const.,  Schedule,  {  22 

Includes  affirmation,  cl.  6 6 

When  afflrmation  may  be  made  In- 
stead of 278 

To  account   rendered   by   register 

of  land  office  to  Auditor 2507 

Who  may  administer  to  oflicers, 

273,  274 

— generally    274 

— officer     of     another     State     or 

county  276 

Administered  by  Auditor  of  Pub- 
lic Accounts  and  Second  Audi-     • 

tor 2178 

— by  bank  examiner    4120 

— by     Board     of     Charities     and 

Corrections    1902 

— by  board  of  health    -. 1791 

— by  Boarck  of  Medical   Examin- 
ers     1610 

— to  challenged  voter  at  election.   175 

— by   city   or  town  councils 2952 

by   clerk    of 274 

— ^by  clerk  of  the  court.  .273.  274,  3389 
— by  Commission  of  Fisheries. ..  .3258 
— by  Commissioner  of  Insurance. 4189 
— by  Commissioner  of  Labor. ..  .1799 
— by  oommissioner  ot  revenue. 

2306,  2310 
— ~by    commissioners    to    examine 

Eilots    3640 
y  county  surveyors    2840 

— by    Dairy' and    Food    Commis- 
sioner and  assistants 1158 

— by  mayor  of  city 3010 

— by  State   Accountant    669,  565 

—  ^-deputv   accountant 659,   666 

— by  State  Board  of  Dental  Exam- 
iners   1650 

— by  State  Tax  Board   2216 

— to  witnesses    6282 

— under   prohibition    law    4667 

Of  administrator   5369 

Of    administrator    with    will    an- 
nexed     5868,    6359 

To  answer.  In   proceeding  to   en- 
force forfeiture   3370 

To    answer,    to    petition    for  .re- 
lease of  dower  of  Insane  wife  or 

curtesy  of  insane  husband 6346 

To  answer.  In  petition  for  transfer 
of  property  of  infant  or  insp.ne 

person  out   of  State   6360 

To  answer  in  prohibition  or  man- 
damus   proceedings    6834 

To  appraisal  of  nroperty  forfeited. 

game,  flsh,  oyster  laws 33fi8 

Of  appraisers  of  decedent's  estate. 5376 
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Of  arbitrators   and   umpires,  loss 

on  Insurance  policy 4309 

In  attachment  proceedings,  to  an- 
swer or  grounds  of  defense 6382 

— to   petition    641&.   6383.   6388 

— of  defense  to   6386 

— Issuance   or   execution   on  Sun- 
day     68»2 

— for  rent    6416 

Of  attorney  at  law 8421 

Presumption  of  authority  of  per- 
son making  for  another 276 

Of  bank  examiners 4121 

— elerfc    4121 

To  bill  to  sell   or  lease  real   es- 
tate of  Infant  or  Insane  person 

or  trust  estate   B335 

To    bill    to    sell    estate    of    Infant 

married  woman    6137 

To    bin    for    sale    of    fee    simple, 
filed    by   remainderman    or   life 

tenant   5161 

Of    members,    secretary    and    as- 
sistant. Board  of  Charities  and 

Corrections    1893 

Of  Board  of  Medical  Bxamlnera..l<10 

Of  Board   of  Pharmacy 1666 

Of    Board    of    Veterinary    Exam- 
iners   1275 

Of  chain  carrier 436 

By  chairman   of  board  of  super- 
visors    2713 

Of  city  school  trustee 786 

Of  civil  and  police  Justice 3699 

Clerk  of  city  council  may  adminis- 
ter    274 

Clerk  of  court  may  administer. 

273.  274,  3389 
Of  clerk  of  civil  Justice's  court.. 3118 
Of   commissioners    In    proceeding 
by  city   or   town    for   leave   to 

erect  dam  3056 

Of  commissioners,  proceeding  for 

erection  of  dam 3585 

Of     commissioners     In     eminent 

domain  proceedings   4367.  4376 

To  commissioner's  list  of  license 

taxes    2374 

Of    commissioner    appointed    by 

Oovernor 272 

— administered  by 274 

Commissioner    in    chancery    may 

administer   274 

Of    commissioner    of    revenue    to 

land  book   2299 

— to    personal    property    book 2349 

Of  Commission  of  Fisheries 3.146 

Of  Commissioner  of  Game  and  In- 
land  Fisheries   3809 

Of  Commissftner  of  Insurance 4171 

— deputy   4171 

—administered  by 4189 

Of  committee  to  Inspect  Jails 2862 

To    complaint   In    contested    elec- 
tion     267 

To  complaint  against  vagrant. ..  .2809 
To  complaint  on  which  informa- 
tion  filed    4866 

Of  coroner's  Jury 4809 

Of  toyrn  councllmen 3008 

To  statement  of  treasurer  falling 

to  pay  school  warrant   731 

Of  county   and   city  treasurer   to 
report  of  violation   of  duty   of 

commissioner  iii^i'L* 

Court  may  administer 273,  274 

Of     Dairy     and     Food     Commis- 
sioner     }  J67 

—assistants  ...••••• 1168 

To  deposition  of  witness  residing 

out  of  State 6226 

Of  deputies  of  ollJcers   2701 

Of  director  of  bank 4117 

Of     division     superintendent     of 
schools 636 


Sec 
OATH— CTOB. 

Duelling,   oath    of   officer  against, 

270.  271 

Of  Electoral  board <l 

— for  pay  and  mileage It 

—  —ot  secretary  of 89 

For  registration  as  voter t> 

— form K 

Of  registrar  of  election K 

— fiilng   II 

or  clerk  of  election 148,  14> 

Of   Judge   of   election    149 

—of  primary  election 224 

Of    printer    of    ballots    for    elec- 
tion    Ul 

As  to  defacement  of  ballot 1(S 

— false  swearing  deemed  perjury.  ICS 

Of  challenged   voter    175 

Of  commissioner  of  election II! 

Ot  candidate  to  statement  of  ex- 
penditures   232.  Hi 

Of  {person    appointed    to    fill    va- 
cancy In  board  of  commissioners 

of  election  for  primary Hi 

For    contested    election    259 

— to  complaint   217 

Of  enumerators  of  population  of 

town 2971 

— of  cities 2J7I 

Of  executor    6357.  535) 

Of    lire    marshal    3149 

Form  of  oath  administered  to  of- 
ficers     J« 

— against  duelling « 271 

— modlflcatlon   of    271 

— to   commissioners    17J 

— for  registration  of  voter 95 

Of  forest  wardens    549 

Of  grand  Jurors  41*4 

To     information,     forfeiture    for 
violation  of  hunting,  fishing  or 

oyster  laws 3366 

Of  Jury  commissioners 5987 

Justice  may  administer 273.  274 

Of  Justice  of  Juvenile  and  domes- 
tic  relations   court 194* 

For  renewal  of  license  to  foreign 

Insurance  company 4224 

To  list  of  creditors,  sale  of  mer- 
chandise in  bulk  5117 

Of  mayor  of  town  39*2 

Of    person    licensed    to    practice 

medicine    161] 

Of  member  of  State  Board  of  Edu- 
cation      591 

Of  member  ot  State  Board  of  Em- 
balming   1711 

Of    members    of    State    Board    of 

Examiners  of  Graduate  Nurses. 1794 
Of  members  ot  State  Coroporatlon 

Commission    3C94 

To    memorandum    for    mechanic's 

lien 6427.  6428.  64J9 

— for  labor  and  supply  Hen.  .6439. 6449 
Notary  public  may  administer. 

273.   274.  275 

Of  officers,  form 269 

— against  duelling   270 

— modification   of    271 

— of  commissioner 272 

— who  may  administer 273.  274 

—  — officer   of  another   State   or 
country    175 

Before    officer  of   another  State.,  t'i 

— how   authenticated   275 

Of    public   officers,    where   certifi- 
cate  of   recorded J77 

Penalty  tor  officer  failing  to  take.  311 
Of   person    appointed    to   vacancy 

In    public   office    3)1 

Of  officers   ot  local  board  of  re- 
view    2124 

Ot  county,  city,  town,  district,  of- 
ficers      2494 

Of  officers  of  trust  company 4141 

Of   officer   to   written    act   of  re- 
entry on  land ttM 
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Of  oyster  Inspector 3219 

— ot  deputies 3219 

To  report  to  oyster  inspector  ot 

oysters    shucked    or    packed. . 3239 
For  permit  to  buy  or  carry  seed 

oysters 3260 

To    petition    to    have    person    de- 
clared   feeble-minded    1078 

To  petition    for   establishment   of 

boundary  of  village 3550 

To   plea  in   abatement    6124 

To  plea  of   non   est   factum 6124 

Of  penitentiary  guard 5040 

— of  assistant   superintendent. ..  .5034 

— of  clerk,  keepers,  matron 5034 

Pro  tempore  Judge 5900 

Under   prohibition   law,   who   may 

administer   4667 

Of  purchaser  of  trespassing  ani- 
mals of  non-resident    3546 

— certlflcate  of   3546 

To  reports  by  officers  and  State 

institutions  to  Governor 320 

To  return   of   process   served   out 

Of  State 6071 

Of  school  trustee 632,  638 

Of      Superintendent      of      Public 

Printing  380 

Of  Superintendent   of   Public   In- 
struction       621 

State      Corporation      Commission 
may  administer, 

Va.  Const.,  cl.  c,  J   1*5 

— oath   of  members  of    3696 

Of  State  Highway  Commissioner.  l965 

Surveyor   may  administer 274 

Of    treasurer    to    list    of    persons 

who  have  paid  poll  tax 109 

— Va.  Const.,  |  38 

Of    collector    of    city    and    town 

taxes    to    delinquent    list 3076 

Of  assessors  of  land  for  taxation, 

2233   2241 
Taxpayer,    Interrogatories.  .2254,'  2310 

— trm,  corporation 2310 

To   treasurer's    list    of   delinquent 

and  uncollectible  taxes. . .  .2416,  2416 
To    treasurer's   report   of   sale    of 

delinquent  land    2468 

Of  tobacco  sampler,  deputy 1352 

Of     viewers,     In     proceeding     to 

compel  repair  of  turnpike 4079 

Of  weigher  of  tobacco   1355 

Of  witness  before  General  Assem- 
bly        304 

Of  witness  before  school   trustee 

electoral  board  632 

Of  witnesses  In  investigations  by 
directors  and  visitors  of  State 

Institutions    .1096 

To  witnesses  by  president  i-'  State 

Board  of  Embalming 1719 

Of  witnesses   in   investigation   by 
inspector  of  accidents  In  mines.  1873 

Of  witness,  for  entry  of  fees 3529 

Of  witness  to  written  consent  to 

marriage  of  minor 5078 

To  witness,  who  may  administer. 6222 
To  deposition  of  witness  residing 
out  of  Stale 6226 

OATS 

Bushel,  standard  1470 

OBUGATION 
See  '<BaU>' 

Taken   by  officer  from  person   in 
custody,  when  void 2824 

obscene:  litrraturr 

Printing,  publishing,  distributing, 

punishment    4549 

Search   warrant    for    4820-4822 

OBSTRUCTING    JVSTICB 

Punlsliment 4526 

ODD  FELLOWS 

Property  of  


Sec. 


ODD   FELLOWS — CoB. 

L,and ^o 

Books  and  furniture   !.'!.'!!'     4>i 

Trustees    ;     JJ 

Chapter   171    not   to   apply   to.'!!!4302 

OFFICE   BUILDING 

Fire  escapes 3141 

— penalty  for  falling  to  provide!  !3141 

OFFICE  JUDGMENT 

See    also    "Default    jrndKBieiits''i 

In    action    of   ejectment    6462 

In  clerk's  office,  entry  of 6131 

—inquiry  of  damages   siai 

— when  not  necessary   6132 

—^—assumpsit,  action  of 6133 

When  to  become  nnal  6134 

When  set  aside ; !  .6135 

OFFICES 

See  xofflcera" 


Of  Board  of  Charities  and  Correc- 


tions 


1890 


Of  State  Highway  Commission'. ". .' '.  1966 
Of    county    treasurer,    where    lo- 


cated 


.2774 


— removal  by  court 2774 

For  '"'""ty  and  city  officers,  how 

For  civil  and  police  Justice 3109 

tor  clerk  of  civil  Justice's  court. 3118 

Of  Commission  of  Fisheries 3160 

Of  Commissioner  of  Game  and  In- 

land  Fisheries   . . . ; 3303 

Of  clerks.  Supreme  Court  of  Ap- 
peals, where  to  be  kept 3385 

— or      circuit      and      corporation 

courts 333^ 

~  — examination  of   !!!.'!.' .3383 

Of  clerk  of  House  of  Delegates, 

when  kept  open  3459 

Of   document  clerk  and   librarian 

of  Senate,  when  kept  open  ....3467 
Of  State  Corporation  Commission 

In  city  of  Richmond 3697 

— in  capltol 3C93 

— when  to  be  kept  open, 

Va.   Const.,    {    166 

Of  corporation 3347 

Ticket    office    of    railroad. .!..!!  !3940 

—express  office  of   4004 

Of  Commissioner  of  Insurance. .  .4170 

Of  fraternal   benefit  society 4289 

Entry  with  Intent  to  commit  mur- 

fier,  rape  or  robbery 4433 

— with    Intent    to    commit    other 

"ime 443J 

OFFICERS 

See    "BtwtioBs'-t    «Prinuirr    Elcc 
tlOBS»i  MRcmovala" 

Particular   officers,   see    their   re- 
spective titles 
Hereditary    offices,    prohibited. 

Of     United     States,    '^heS°"So't  '    * 

deemed  to  have  gained  residence 

for  purpose  of  voting, 
_,.  ^  Va.  Const.,   {  24 

When    not    eligible    to    serve    on 

electoral    board   or  as  registrar 
T=..?''.tt?.?®  °'  election.  .Va.  Const.,  9  31 

Eligibility Va.  Const.,  |  32 

Terms,  when  to  begin  and  end, 

_   ..  Va.  Const.,  I  83 

Oath  •  •  •  •  •  •  •  • Va.  Const,    j  34 

Disquallflcatlon     of     member     of 

General  Assembly .  .Va.  Const.,  I  44 
Statute  creating  office,  vote  neces- 

sary  to  pass Va.  Const.,  (  50 

Impeachment  Va.  Const.,  6  64 

General    Assembly    may    declare 

wlien  offices  deemed  vacant, 
„  ..  Va.   Const.,   9   66 

Compensation.       laws       granting 

extra,  prohibited Va.  Const.,  |  «8 
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— changrlng  during  term  of  office 

prohibited  ..      Va.  Const..  |  63 

suspension   by   Governor, 

,   .  Va.   Const.,    |    73 

— appointment  by  durlnsr  recess  of 

General  Assembly.. V^  Const.,  i  73 
WandllnK   State   revenue,    General 
Assembly  to  provide  system  of 
checks  and  balances  for. 
V      -       ..  Va.  Conet..  J  f4 

—bonds  of   ...    Va.  Const..  (  85 

Of  Supreme  Court  of  Appeals 
duties,  compensation,  etc..   pre- 

scribed  by  law Va.  Const.,  {  92 

New  bond  required  of, 

_  Va.   Const.,   {    113 

— office    vacated     for    failure    to 

rt  K'^e Va.  Const,  S  113 

Of  city  or  county.  General  As- 
sembly may  provide  for  exami- 
nation  of   books    and    accounts 

_  °f • Va,  Const.,  {  116 

Passes  and  free  transportation  to 

prohibited Va.  Const.,  i  161 

Accounts  of,  examination  by 
auditing   committee  of  General 

Assembly Va.  Const.,  {  68 

—by  Governor   Va.  Const.,  {   74 

Accounts,  audited  and  settled  with 

supervisors 2719 

—audit  of  by  order  of  court. ..  .2766 
Accounts  payable  from  contingent 
expenses,  examination  and  cer- 

tlflcatlon  of 339 

Acknowledgments,  who  may  take. 6205 
Actions  by  to  recover  property  on 
which  execution  or  judgment  Is 

.  Hen 8614 

Annual  reports,  printing  and  dis- 
tribution of 393 

Appearing  before  Governor '.   321 

— producing  books  and  papers  be- 
fore       321 

Appointed    by    councils    of    cities 

and  towns    29S8 

Arrests  and  seizures  hy  (or  vio- 
lations of  oyster  law's   3266 

Who  may  require  advice  and 
opinion    of    Attorney   General..   375 

Bonds  of   279,  2696-2700 

— of  officer  handling  State   reve- 

■    nue   Va.  Const.,  {   86 

— copies  to  Auditor 2700 

— new  bond,  when  required. 280,  5771 

^Va.    Const.,    {    113 

rcmcval  for  failure  to  give, 

380,   6773 

Va.   Const.,   {    113 

effect  of  new  or  additional. .   281 

— how   sued   on    286 

— action   on.  judgment    2514 

— motion  for  judgment  on 6046 

—liability  on  for  failure  to  col- 
lect   or   account   for   fines 2554 

— £ec<""'Jed    In    bond   book 3393 

— ndellty  and  guaranty  companl>is 

as  surety  on 4346 

when  accepted 4350 

— petition  of  surety  to  be  rellevt.d 

from 5771 

Of  bank,  penalty  for  refusing  In- 
formation to  examiner 4124 

— making  false  statement  of  con- 
dition   of 4124 

—receiving  deposits  when  bank  Is 

Insolvent,    penalty    4132 

Of  building  association,    penalty 

for  false  statement 4166 

— foreign,  falling  to  comply  with 

law 4162 

Of  cities,  election,  term 3012 

Of  towns    3001 

Of  cities  of  second  class 2892-2894 

Of  cities  adopting  modifled  com- 
mission form  of  government.  ..2938 
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Collecting    taxes    and    debts  due 

State,  currency  received  for... 1(14 
— penalty  for  receiving  other  thao 

currency  ItH 

— unlawful  to  buy  or  sell  coupona 

from  State  bonds   tM4 

penalty !*♦* 

— blanks  furnished  to  by  Auditor. tlil 
— record   of   coupons   tendered  in 

payment  of  debts  due  State 2UI 

use  as  evidence  ISM 

— account  of  amount   received  In 

coupons   IW5 

penalty  for  failure  to  keep..2(H 

— falling  to  settle  with  State,  re- 
port of    22»1 

suspension   2I»I 

appointment  of  person  to  per- 
form duties  ol   ««1 

bond  of   J2«l 

Continuance  in  office  when  terri- 
tory annexed  to  city  or  town..2«7 

— change  of  residence  JM" 

Effect  of  Code t»71 

To  furnish  Information  to  Com- 
missioner of  Labor 18M 

Commission  to  consider  compen- 
sation   of,    act    to    continue   In 

force    J51i 

Of   corporations    3*S) 

— liability  for  false  statements.. ttC^ 
When     not     entitled     to    Confed- 
erate pension 2647 

Contracts    by  with   State   instita- 

tlons  prohibited JJt.  ITM 

Dlsqiial  location 2W-:>J 

-"duelling    m 

— holding     office     under     United 

States    2» 

— accepting    office    under   United 

States »» 

— pensioner  I»i 

— member    of    militia    In    federal 

service    J'J 

— of  registrar    8*.  »« 

— to  serve  on  electoral  board.  01 
as  registrar  or  judge  of  elec- 
tion   Va.  Const.,  i  31 

— to  act  as  judge  or  clerk  of  elec- 
tion   »» 

— for  fraud  In  election Jl* 

— for  crime  against  primary  elec- 
tion law   5*4 

— by  sentence  for  felony !*l 

—validity  of  acts !W 

— to  be  school  trustees  M' 

—  -—deputy  tj] 

— as  city  school   trustee   TM 

— ^for  conviction  of  perjury  or  sub- 
ornation   of   perjury    4IH 

accepting  Sflbe <4'' 

— for      altering      or      destroying 

records    "'■ 

— for  corruptly  summoning  Jnror 

to  act  partially <51J 

Duties,  when  to  begin l" 

— Va.   Const.,   {    33  ,^ 

— holding  over  15 

Blectlon  of 87-lM 

— when  held  when  not  otherwise 

provided  for    ijj 

— for  free  school  purposes Ul 

— special   election,  writ  for M; 

— certificate  of  election 186.  I»l 

— fees    for    service    and    tax   on 

seal  I" 

— party  nomination  for J" 

— declaration     of     candidacy    »t 

primary  election !» 

petition    !» 

— abstract  of  votes  cast  for  at 
primary  election  forwarded  to 
Secretary  of  the  Common- 
wealth  «' 
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— contested  election  of  at  pri- 
mary, how  and  where  conduct- 
ed      247 

— prohibited  expenditures  by  can- 
didates for 251 

by  another  on  behalf  of 252 

penalty 252 

statement  of  expenditures. . .    252 

when  and  where  Died 253 

what  to  contain   253 

oath  to 253 

penalty  for  failing  to  file 265 

not  to  qualify  until  flled 256 

—   — nor    receive    salary    26( 

— election  on  bond  Issue  for  roads, 

duty  of 2112 

Election,  qualification,  etc.,  when 
city  of  first  class  formed, 

2920.  2921,  2922 
— form  of  government  changed, 

2931,    2936 

Election    of   ofBcers   of  cities 3012 

Eligibility Va.  Const.,  i  32 

— of  reKistrar  of  election  to  other 

ofHce     97 

Escape  of  prisoner,  permittinor, 

4606.   4606 
l«vyinif    execution,    on    property 

subject  to  prior  lien 6481 

— on  defendant's  eauitable  in- 
terest    S48( 

— endorsement     of    time    of     re- 

ceivInK  execution 6488 

penalty  for  failure 6488 

— several     executions,     order     In 

which  satisfied   6489 

— right    to    break    into    house    to 

levy    $490 

— levy    on    property    In    personal 

possession  of  debtor    6490 

• — return,  what  to  show 6491 

when  property  not  sold 6492 

—sale 6486,  6486,  6508 

— re-salc 6492 

— venditioni  exponas 6493.  6494 

— repayment  to  debtor,  surplus.  .6496 
—    ^-on    injunction    or    superse- 
deas     «49G 

— liability  for  proceeds  to  person 
In  different  county  or  corpora- 
tion   S49( 

— property      transferred      to      by 

debtor    6504 

— arrest     of     debtor     failing:     to 

answer  interrogatories  6606 

— disposition  of  property  surren- 
dered by  debtor 660S 

— conveyance  of  real  estate 6508 

— pavment   to  by  garnishee 6512 

— return  of,  payment  of  pro- 
ceeds     6515 

Commission   651.1 

Execution    ag.iinst,    when    forth- 
coming bond  not   taken.. 6524,   6625 
How   to   execute   writ   of  posses- 
sion   6483 

Fees  of,  certified  to  clerk,  liability 

of   State  for    2550 

— none   charged   to   applicant   for 

pension    2668 

— when  not  paid  out  of  treasury 

In  Commonwealth's  cases 3493 

— payment  in  advance    3495 

—constructive  fees 3496 

— taxed  in    costs    3601,    3536 

—entry    of    In    order    book    and 

execution  book 3601 

— how  paid 3601 

— when  may  require  security  for. 3502 

■ — non-resident    3502 

— persons        suing        in        forma 

pauperis    3617 

— in  contempt  proceeding,  not  paid 

from  treasury 3514 

— for  executing  venire  facias 4927 


Sec. 
OFFICERS — Cob. 

— in   criminal   cases,   payment   by 

clerk  of  court 3513 

• In  prosecutions  for  violations 

of  game  laws 3343 

—    — for     executing     process     In 
criminal  case  out  of  county ...  .4960 

certificate   for    4961,   4962 

effect   of  failure   to  present 

claim  for  In  time 4965 

Fee  bills,  what  to  contain 349 j 

■ — penalty    for    violating    law    re- 
lating  to    3496 

• — quashing 3495 

— to   whom   delivered   for   collec- 
tion     3498 

Fines  collected  by,  receipts 2546 

penalty   for  failure  to  give 2546 

— report  2548 

penalty  for  falling  to  make. 2546 

— misappropriating 2546 

— falling    to    collect    or    account 

for,  liability  on  bond 2554 

Fines  for  violations  of  oyster  lawa 

paid  to 3264 

— payment  to  of  fine  for  removal 
—of  oysters  from  polluted  area.. 3288 

effect  as  evidence   3288 

or  foreign  corporation,  when  per- 
sonally liable   .3848 

Forgery     of    certificate,     return, 

attestation,    etc.,    of    4484 

Of  General  Assembly,  mileage  al- 
lowed   3455 

—how  paid 3472 

— dLsquallflcatlon  of..Va.  Const.,  9   44 
Garnishment  of  wages  and  salary 

of 6559-6561 

Homestead     not     to    be     claimed 

against  liability  incurred  by 6631 

— Va.  Const.,  i  190 

Indemnity   to,   tender   of  coupons 

in  payment  of  taxes 2619,  2620 

Inspection   of  list   of   Income   tax 

returns   2344 

Judgments    in    favor    of    against 

deputy 2836,  2837 

— courts  having  Jurisdiction 2818 

— against  county  ofilcers,  when  no 

execution  on  2764 

Jurisdiction  on  when  new  county 

formed  2682 

Law    libraries,    use   of    371 

Levy     or    distress,     unreasonable, 

prohibited 2831 

— removal    of   goodb    2831 

— horses,  live  stock,  sustenance.  .2831 
Limitation   of  motion  against  for 

failure   to   return   execution. ..  .6816 
Malfeasance,       interfering      with 
Board  of  Charities  and  Correc- 
tions     1900 

— refusing    to    disclose    informa- 
tion       1900 

Oath     269,    2696,    2697 

— Va,  Const.,   i   34 

— form      269 

— against    duelling    270 

— modification    of    •. 271 

— who   may  administer 273,   274 

— record    of    ..-    277 

— penalty  for  failure  to  take 288 

Obligations    taken    by   from    per- 
son  In   custody,   when   void.... 2824 
Penalty,  for  failure  to  take  oath 

or   give  required   bond 288 

— of   State    Institution    failing   to 

report      987 

— for  failure  to   keep  register  of 

State  property   999 

— for  falling  to  furnish  dated  tax 

ticket    2409,   2829 

— for  failure   to  perform  duty  as 

to    sale    of   delinquent    lots.... 2503 
— for   receiving    other    than    cur- 
rency   for    taxes,    etc 2606 


Digitized  by 


Google 


(356) 


tKDBX 


Sec 
OFFICERS — Con. 

— (or   buying   or  selling   coupons 

from    State    bonds    260t 

— for   failing  to  keep  account   of 

amount  received  in  coupons 2S06 

— for      receiving      coupons      for 

taxes  of  debts  due  State 2611 

— (or  failure  to  perform  duty  re- 
lating to  election  for  formation 

of    new    county    2678 

— for   failing  to  give   receipt   for 

taxes.    Ones    and    fees    2829 

— for    resistance    to    officer    en- 
forcing  oyster   laws    3265 

— for    failure     to    perform    duty 

under  oyster  laws    3267 

— for    violation     of    duty     under 

game    laws    3341 

— bribes,    giving  or  offering    to.. 449b 

accepting    4497 

—   — to    prevent    service    of   pro- 
cess     4502 

— fur  embezzlement  of  fines  by.. 4452 

-default  as  evidence  of 4452 

— for  permitting   escape   of   pris- 
oner     4505,    4SVS 

— for   extortion   by    4514 

— for   refusal    to  execute   process 

for  criminal    4510 

— for   failure   to   assist   officer   in 

preservation   of   peace    4611 

—for  making   false  entries   In    or 

destroying    records       4516 

—forfeiture    of    office    for 4517 

— disqualification     to    hold    office 

for     4617 

— for  corruptly  summoning  juror 

to    act    partially    4619 

. — forfeiture  of  office   4519 

— dl8(]ua11flcatlon    to   hold   office.. 4619 
— for  contempt  by,  summary  pun- 
ishment   of    4521 

penalty    4624 

— for  impending  or   Intimidating 

court    officer     4625 

— for  neglect  of  duty,  by  election 

officer     4724 

— for  tailing  to   execute   and   re- 
turn   warrant   and    process   for 

coroner's    Inquest     4808 

— for    falling    to    summon    grand 

Jury      4862 

— for  failure  of  duty  relating   to 

Juries     6004 

Privilege     from    arrest     on    civil 

process      2823 

Process,  delivery  to  by  clerk 3403 

— receipt    for    3403 

— return    on    2825 

— forfeiture    for   failure   or    false 

return    2825,    2826 

— rule   against    2826 

— motion    against    2826 

•—forfeiture     credited     on     judg- 
ment      2826 

—judgment  against   2835 

— sent    from    other    Jurisdiction, 

fees  and   postage   2827 

return   of  by   mall 2828 

— taking      goods      from      leased 

premises  on  process,  duty 6624 

— for  witness,  where  to  execute.  .6218 

Qualification    2696,  2697 

— Va.   Const.,    {    32 

—member  of  General  Assembly, 

Va.    Const..    9    44 
—as    division    superintendent    of 

schools     624 

deputy 624 

Receipts    given    for    taxes,    fines 

and    fees     2829 

— forfeiture   for  failing  to  give, 

2409.  2829 
Kemoval,    cause    for,    procedure.  .2705 

— order,    motion,    complaint 2706 

— rule   against    officer 2705 
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— who  to  represent  Common- 
wealth      27« 

— when  trial  may  be  by  Jury 27M 

— appeal     27H 

— for    interfering    with    Board    of 

Chailtles  and  Corrections   IMt 

— for  refusing  to  disclose  infor- 
mation   to 19M 

—collecting  State  revenue,  re- 
moval by  Governor tin 

— for    disclosure    of    information 

relative    to   banks    4124 

Removal    of    residence    vacating 

office     27*4 

Reporting    violations    of    law    to 

Commonwealth's    attorney 48*4 

Reports  to  Governor   JJt 

Residence    of    officers I7W 

— removal,  vacating  office J7#4 

Salaries,    how    paid    3472 

— laws  granting  extra  compensa- 
tion   prohibited. ..  .Va.   Const.,  i  U 
— changing  during   t«>rm, 

Va.   ConsL,  i  (3 
^-deduction     from     of     debt    due 

State     I4*« 

Sale   of  goods  levied  on    2812 

— notice     28I> 

— horses,    mules   and   oxen 2tU 

— adjournment     2134 

Of   savings    bank,    appointment.. 414t 
Seizure  of  property   In  action  of 

detinue    5797 

— return   of    5798.  Utt 

— sale    of    579» 

State  Accountant  to  dt^vise  sys- 
tem of  accounting  for 55!,  S54 

— mandamus  to  comi>el  adoption.  Hi 
— inspection   of  accounts   of.. 657,  5M 

—duties    and    penalty    K< 

— Inspection  on  request  of  officer.  6*4 

State  library,  use  of   U* 

Of  .State  institution,  public  trust, 
etc.,  interest  In  contract  pro- 
hibited      998.    47H 

Stationery   for   3*4 

— payment   of  bills   for tU 

Terms,   when  to   begin 132 

— Va.  Const..   (    33 

— holding  over   1J2 

—elected  to  fill  vacancy 13J 

— appointed   to   All   vacancy ..  134.  13* 
— when   vacancy  Ailed   by  Gover- 
nor     S32 

— officers  of  towns. J»»l 

Vacancy    120.    121.    122,  J«JT 

— General  Assembly  may  declare 
when  office  deemed  vacant. 

Va.  Con.«t..  I  {* 

—how  filled  13*.  138 

— elected    to    fill,    term 13J 

— appointed  to  fill,  term 184.  IS* 

— filled    by    Governor,    term 331 

— when    and    how    appointee    to 

nual  If  y      13* 

— when    person    holding    declartd 

Insane    1" 

— for   failure  to  iji"-e   new  or  si*- 

dltioral   bond    t** 

■   — Va.   Const.,    i    113 

Oil, 

Sale  or  lease  of  by  State  GeolofCi- 
ca  I    Commission    M' 

Mines,    use    of    In    IM*-1I»4 

Taxation,  separate  asaessmrot 
of t2IS 

Manufacture  of  from  fish.    .3liI-Jl»* 

On  trust  estate,  or  on  land  o' 
infant    or    In'one     persoii.    ""'It 

to  lease  or  sell 6336-53(7 

itt.rt    PL.*»iTATIOSf    CRRKK 

Use    ot    nets    and    traps    for   Ash 

In     JIM 

OI.KOMARGARINR  .. 

How    kept    and    sold     HW 
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Display  of  signs  by   hotels,  etc..  1199 
— by    manufacturers,    dealers    «ir 

agrents   1200 

Punaities  for  unlawfully  keeping 

or    selling    1201 

Branding,    label 1202 

— ^penalty,  evidence 1202,  1203 

OMISSIOSiS 

What  not  to  affect  negotiability. 6668 

ONIONS 

Bushel,    standard    1470 

OPRNING  STATEMENT 

In  criminal  case    4906 

UPKRA  HOUSES 

Kxits   for    3143 

— Inspection   of    $143 

— penalty  for  failing  to  provide.  .3144 

OriL'.M 

When  deemed  adulterated    1663 

Label    on    drug    containing 1664 

Sale,    label    1691 

SelllDg,  giving  away,  etc.,  pen- 
alty     1693,    1696 

— proprietary  remedies  contain- 
ing     1693 

— prescription  for   1693,   1694 

— penalty     1695 

Use  of  In  manufacture  of  ciga- 
rettes,  prohibited    . .- 4694 

OPOSSUM 

Hunting  for  on  land  of  another.  .3338 

OPTOMETRY 

See  oVIrslBla  State  Board  of 
Bxamlacni  la  Optometry" 

Deflnltton     1624 

Kegistration,   examination   for, 

1628,  1629 

— requirements    1629 

— certificate  of  1629 

—fee      1630 

Certificate   of   registration    ......1629 

— flling,    fee,    recordation 1633 

—   — penalty     1633 

— annullment    1683 

— display  and  use  of  1634 

— revocation,    new    certificate 1635 

Annual   fee  of   practitioner 1631 

Violations    of     law 1636 

— penalty   1637 

To  whom  law   not  applicable 1638 

ORANGE  COUNTY 

Fees  of  Commonwealth's  attor- 
ney     360S 

ORCHARDS 

See  "State  Crop  Peat  Commla- 
■loBcr^l    «State    EBtonoloKlBt"! 

Inspector  of,  see  '<lDapectani'> 

Inspection   of    898 

— destruction     899-901 

Inspector    896-904 

ORCHARD   GRASS 

Seed,   bushel,  standard    1470 

ORDERS 

See  "Decrees'*!  ^Jadsamta"! 
"Motions'- 1  "Procen"!  "PuMl- 
catloB*'!  "Rnles" 

Appeals    from    to   Supreme   Court 

of  Appeals 6336 

— suspending  bond    6337 

In  appeal  from  sentence  by  Jus- 
tice for  contempt 4623 

Assessment  of  property  for  tax- 
ation,   for   correction    of, 

2386,    2389,    2390,     2391 
For  payment  of  attorney's  fee  out 

of  funds   In    court    3436 

Tlnnd  required    by,   condition  of. .   279 
Fixing    boundaries    of   village    or 
unincorporated     community. . .  .8650 

OlianglnK    name    of    person 6983 

From  civil  Justice,  to  whom 
directed    3120 
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In   contested  election   Is  final 268 

Of  court  changing  election  dis- 
tricts          144 

— to      destroy      poll      book      and 

ballots   161 

— in  appeal  from  State  Entoraolo- 

Klst     891 

— ratifying  action  of  supervisors 
putting  Into  effect  law  relating 

to   orchard    inspectors    904 

— for  removal  of  offloer    2705 

— when     location     of    courthouse 

changed     2747 

— Incorporating   town    2881 

— confirming  ordinance  contract- 
ing   corporate    limits    2971 

— taking    recognisance,    what    to 

state     4973 

—changing  day  for  commence- 
ment  of  term  of  circuit  court. 5893 

corporation  or  city  court 6909 

— appointing   special    term   of 6894 

adjourning    5*95 

— changing      place      of      holding 

court    6965,    5966 

— removing     cause      to     another 

court    6175,    6176 

Of    court   ceasing    to    exist,    how 

executed     5974 

For  creditors  to  show  cause 
against  distribution  of  dece- 
dent's   estate    5439 

For     distribution     of     decedent's 

estate     6439 

For  transfer  of  stock  and  certifi- 
cates to  foreign  personal  repre- 
sentative      5348 

For  execution  of  deed  to  pur- 
chaser at  delinquent  tax  8aIe..24S2 

—compelling    execution    2486 

For  taking  deposition  of  prosecu- 
trix   In   rape   case    4415 

In  prosecution  of  husband  or 
parent  fop  desertion  or  non- 
support    1938-1940 

Disobedience   to   as   contempt. ..  .4621 
In  suit  for  divorce,  allowance  for 
maintenance  of  woman,  custody 

of    children,    etc 5107 

— of  publication  against  non- 
resident   defendant    5108 

For  costs  and  expenses  In  pro- 
ceeding   to    establish    drainage 

district    1766 

For    election    on    bond    issue    for 

roads    2110 

For    election    on    bond    issue    by 

city  or   town    3083 

— following   election    3088 

Kmbezzlement  of    4451 

Staying   execution    on    motion   to 

quash  6499 

Allowing  executions  during  term. 6500 
Fee  when   officer   falls   to  serve.. 3489 
Final,    for   purpose    of    appeal    in 
proceeding    for    enforcement    of 

forfeitures     3376 

By  Governor  for  sale  of  escheated 

land    605 

Of    Qovernor,    remitting    fine 2575 

Of  Qovernor,  return   of 5070 

Setting  apart  homestead  or  direct- 
ing Investment  of  estate  in 6546 

Index  of  by  clerk  of  the  court.. 3391 
Right    of    infant    to    show    cause 

against    6306 

— time   fop   6305 

Information  in  nature  of  quo 
warranto,  directing,  flling  and 

awarding    summons    684* 

To  show  cause  why  Insurance 
company  should  not  be  liqui- 
dated.      4242 

— directing  commissioner  to  take 
possession      4243 
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— fllini;    or    recording,    effect 4243 

Interpleader,  for  party  to  appear 
and    state    nature    of   claim 6151 

— plalm  of  third  person  to  prop- 
erty levied  on   615i 

Satisfnotion  of  judgment  to  be 
entered  on   record 6487 

— discharge    in    bankruptcy 6467 

Approving  adjustment  of  Judg- 
ment against   treasurer 2737 

For   special   Jury    6005 

For  additional  Justices  of  the 
peace  in  cities    3092 

or  Justice,  committing  accused, 
what    to   show    4841 

To  mark  lien  satisfied  on  record. 6456 

On  petition  for  rearrangement  of 
magisterial    district 2688.  2690 

Superseding  commitment  of  per- 
son for  misdemeanor   ....4849,  4850 

— discharging    recognizance4849,    4850 

— dismissing    prosecution.  .4849,     4850 

Order    book,    index 3394 

— Judgment  on  petition  to  estab- 
lish   boundary    recorded    in 5490 

Kegotlable  Instrument  payable 
to    order    5563.    6570 

Oyster  law,  for  disposition  of 
proceeds  of  forfeitures  for  vio- 
lation   of    3275 

In  proceeding  to  compel  parent 
to    support    child    1909 

— recognisance 1909 

To  bring   new  parties  into  suit.. 6140 

To  be  served  on  party,  delivery 
bv  clerk   to  officer 3403 

Diitcting  payment  of  pension 
from    local   fund    .'2664 

Designating  person  to  sit  for 
police    Justice     3096 

Proceeding  to  enter  name  on  list 
of  paid  poll  taxes 110 

Pending  hearing  in  prohibition 
proceedings    5838 

Of  publication.  In  suit  by  Com- 
monwealth to  recover  derelict 
or  escheated   property    619 

— by   State   tax   board 2216 

— on  application  to  purchase  de- 
linquent land    2496 

1— against  corporation  In  crim- 
inal proceeding    4892 

— bv  State  Corporation  Commis- 
sion       3729 

—  — form  of,  how  Issued  and 
«ervei1     3730 

— In  eminent  domain  proceedings. 4365 

— In  suit  for  divorce,  or  to  affirm 
or  annul  marriage    6108 

— In    probate    proceedings 5266 

To  settle  accounts  of  receivers 
of  courts    6289 

Recordation  of,  in  partition  of 
land,  assignment  of  dower  or 
for  recovery  of  land    5216 

For  reissue  of  lost  stock  certifi- 
cate     3819 

Reviving  action  when  parties 
changed  b.v  death  or  other- 
wise     6168 

Revoking  establishment  of  stream 
or  canal    as  lawful    fence 3554 

On  report  of  enumerators  show- 
ing population  of  five  thousand 
or  more    2975 

Return  on   by  officer   2826 

— forfeiture   for   false   return. 

2826,  2826 

In    proceeding  to  establish  road.  1980 

For  sale  or  exchange  of  school 
property    649 

For  sale  of  trespassing  animals 
of    non-resident     8644 

For  sale  of  goods  distrained  or 
attached  for  rent  not  payable 
In    money    $529 


.^ec 
ORDERS— Cob. 

Disposition  of  surplus  after  sale 
under  execution,  distress  war- 
rant or  attachment    (151 

Of  sale.  In  attachment  proceed- 
ings   ^ 639",    6405.   «K 

For  sale  of  personal  property  to 
enforce  Hen   6449.  t4S« 

For  sale  of  property  delivered  to 
officer    Ijy  execution    debtor $5*7 

Of  court  for  seizure  of  gambling 
devices,  &c Itil 

Seizure  of  goods  in  action  of 
detinue    57s: 

— how   right   to  contested 5IM 

— for  sale  of  goods 5"JS 

Service  by  officer   ZKZ 

-     01     State     Corporation     Commis- 
sion      SiIJ 

— form,  how    Issued    and  served.. 37}t 

— closing  wharf  affected  with 
public  use   ittf 

— transferring  interest  of  State 
In    turnpike    to    county 3i5J 

Of  State  Tax  Board,  issuance, 
service,    etc 2JII 

Requiring  supervlsorb  to  proceed 
with  bond  issue   2114 

— after  contested  election 2115 

Supreme  Court  of  Appeals,  for 
special  session    5884,  iiii 

^-certified  from  one  place  of  ses- 
sion   to    another    5171 

— in  appeal,  proceeding  to  annex 
territory  to  city  or  town 254J 

For  removal  of  office  of  county 
treasurer     2771 

Requiring  treasurer  to  give  new 
bond     2777 

Proceeding  for  discharge  of  coun- 
ty or  city  treasurer  from 
liability    27« 

For  completion  of  turnpike,  or 
section    thereof    4<77 

Entered   in   vacation,   effect  of. 

6308.  <3H 

— In  mandamus  or  prohibition 5IW 

—  — service  of    5W# 

Forbidding    waste    by    tenant 5511 

onDifiAycKs 

See  "Cltlen  aad  Town*" 

Enactment    Va.    Const.,  i  1") 

How   passed  over  veto  of  mayor. 

Va.  Const.,  i  1!» 
To   grant   franchise  or  sell  prop- 
erty of  city  or  town, 

Va.  Ctonst.,  I  US 
Appended    to    constitution,    effect 

of    Va.  Const.  Schedule.  I  I 

For  annexation  of  territory iiii 

— publication     SJSr 

Appropriating  money,  imposing 
taxes  or  authorizing  borrow- 
ing,  time  required   for  passage 

of    IJM 

— vote  for  passage  of  S*1J 

Prohibiting  manufacture,  sale, 
etc..  of  ardent  spirits.  Jurisdic- 
tion of  mayor  and  police  Jus- 
tice to  enforce   4<15 

— territory  contiguous  to  city  or 

town     4115 

— authority  of  cities  and  towns  to 

enact   <«? 

— effect  of  prohibition  law  on 4«7J 

For    bond    Issue    JM* 

City   or   town   changing  plan  of 

government,   effect   on    ttU 

For    contraction     of    corporation 

limits     nt> 

Copies  as  evidence  *IM 

Councils  of  cities  and  towns  may 

make J*M 

For     election     to     adopt    special 

form  of  charter   J>25 

Relating   to   fire   companies 3U7 
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Granting    franchise    301S-302Z 

— Va.  Const.,  9   125 

Jurisdiction  o'  Supreme  Court  of 
Appeals  In  controversy  con- 
cerning construction  of 633S 

— ^Va.   Const.,   {  88 

Jurisdiction  of  circuit  court  In 
cases   Involving  validity   of 6890 

Jurisdiction  of  appeal  from  Jus- 
tice  of   case   involving    6037 

For  local  assessment.  Improve- 
ment of  streets,  etc 3067 

Offense  against  two  or  more, 
proceeding  on  one  as  bar  to 
others      4775 

Providing  pensions  for  mem- 
bers of  Are  and  police  depart- 
ments     303B 

Preventing  Interference  with 
pupils  attending  or  boarding  at 
female    schools    3063 

Providing  segregated  districts  for 
white  and  colored  persons  In 
cities  and  towns   ....3043-3046.  3053 

Permitting  awnings,  tire  escapes, 
etc.,    over    streets    3015 

To    grade    streets    3036 

Consent  to  use  of  streets,  parks, 
etc.,  by  telegraph  and  telephone 
companies    4037,    4038 

Of    supervisors    2743 

Of   town,    flxing   voting  place. ..  .2999 

Of  town,  trial  by  mayor  of  vio- 
lations      3011 

— appeal    3011 

Of  town,  levying  tax  or  contract- 
ing debt    3028 

Veto     3013 

— Va.  Const.,  5  123 
ORDINARY 

Keeper  permitting  unlawful  gam- 
ing at,    punishment    4688-4690 

■  — revocation  of -license 4688 

OHrH.\N    ASYM'MS 

Property  of,  exemption  from  tax- 
ation      2272,    2301 

— Va.    Const.,    {    183 

— Inheritance    tax    on    gifts    to.. 2272 

Firo    escapes     3141 

— penalty  for  failing  to  provide.  .3141 
OUTLAWRY 

Proceeding  of   abolished    4891 

OVBRSBISR    OP    THE    POOR 

t)'ee  •♦Poor" 
OWI, 

Premium    on    scalps    2729 

Killing    3364 

OWNERSHIP 

Of  lumber,  changed  by  branding.  .1453 
Proof     of     In     criminal     prosecu- 
tions      4872 

Of  property  or  instrumentality 
averred  in  pleading  proof  not 
required  unless  denied  by  affi- 
davit     6126 

O.X.AMC    ACID 

Sale,   label   1691 

OXEN 

Sale     of     on     execution,     distress 

warrant,    etc     2883 

OYER 

Defendant   may    have    6082 

OYSTEKS 

See      "Clamn*'!      "CommlMiioB      of 
Flnherlrn"!     TrabK"!     "Innpec- 
tor«*'i  ••Potomac  River" 
Oyster  beds,  natural  rocks,  not  to 
be   leased,   rented    or   sold, 

Va.   Const.,   {175 

— survey  of Va.  Const.,  |  175 

No  land  grant  to  Include 459,  3573 

Common   rights  as  to 3573 


Sec. 
OYSTERS — Co». 

Arrests  for  violation  of  laws  re- 
lating to  3266 

— seizure  of  boats,  cargoes,  etc.. 3266 
Baylor    Survey,    re-esCablishment 

of    lines    3163 

• — application,    bond,    cost 3163 

Boat  engaged  In  taking,  name 
and  number  to  be  kept  in 
view  3263 

Catching  aV  lilght '!!!'.!".!!!!!!!! 3261, 

— on    Sunday    3251 

—penalty    3261 

Commission      of     Fisheries     may 

take    3260 

Cost    and    expenses,    of    enforcing 

law,  payment  by  Auditor 3268 

Employment  of  resident  labor  by 
corporation    engaged    In   oyster 

business    3224 

Fines      for     violations     at      law, 

payment   to  officers 3264,  3288 

Forfeitures  for  violations  of  law 

relating    to    3366-3377 

^-of  boat,  tackle,  cargo,  etc 3276 

Oyster    fund,    appropriation 3160 

— funds  accounted  for  in 3169 

— proceeds     from     licenses     paid 

Into  3239 

— proceeds  of  forfeited  property 

paid    to    3262 

— lines   for   violations    of    law   as 

to   oysters,    proportion    to 3262 

— proceeds  from  seizure  of  ves- 
sels and  equipment  for  violating 

oyster    law    paid    Into    3275 

Jurisdiction  of  proceedings  under 

laws  relating  to    3266 

Larceny  of,  punishment 3233,  3237 

License,    of    packer    or    ahucker.  .3239 
— of    buyer   In    barrels    for    mar- 
keting     3239 

— to   tongers    3242 

— to  catch  with  dredge  or  scrape. 3246 

display  of  number,  etc 3246 

fee 3246 

tax    3247 

— to  carry  seed  oysters  from  cer- 
tain  localities  to  be   planted  in 

State    3250 

Marketing   In   barrels,    license   to 

engage  In  3239 

Measures    for    3252 

— destroying  Illegal  measures. ..  .3252 
— inspector     failing     to     inspect, 

penalty    3273 

— seizure  and  destruction   of 3273 

Non-resident,    catching,    penalty.  3254 
— renting  oyster  ground  or  plant- 
ing oysters    3254 

— buying     3266 

— employment      in     dredging     or 

scraping   3265 

— citizen  interested  with  non- 
resident In  catching  or  planting, 

prohibited     325$ 

Obstructing     Ashing     ground     by 

planting 3173,  3191 

Packing,  license  to  engage  In.. 328$ 
Patent  tongs,  season  for  use  of.. 3240 
— registration    of    boat    using. ..  .3241 

— license   to   use    3242 

Penalty,  fcr  injuring  or  removing 
stakes,  buoys,  etc.,  on  planting 

ground     3235 

— for  taking  with  scrapes  and 
rakes  In  Accomac  and  North- 
ampton Counties 3238 

— for   failing  to   register  boat  or 

display  mark    3241 

— for    taking    or    selling,    imder 

prescribed    size    3244 

— for  taking  with  drag-box 3246 

— for    catching    at    night    or    on 

Sunday    3251 

— non-resident  catching 3264 
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— for  catchinK  to  convert  into 
lime  3272 

— tor  Inspector  falling  to  inspect 

.  and  seal  measures   327S 

— for  rouKhlnff  or  taldns,  with- 
out cuUins,  from  natural  beds. 3274 

— for  having  dredge  or  scrape  in 
possession  in  Focomolce  Sound. 3280 

— for  falsely  designating  as  Lynn- 
haven  3291 

Permit  to  carry  seed  oysters  out 
of   State    .' 3249 

— to  carry  seed  oysters  for  plant- 
ing In  State 3250 

— to  carry  from  James  River 
during  closed  season  3251 

Planting  in  Chesapeake  Bay  be- 
tween Cape  Henry  and  Norfolk 
County  line   3173 

Planting  ground,  assignment  of.. 3224 

— notice  by  Inspector  to  Commis- 
sioner of  Fisheries   3168 

list   by   clerk    3166 

— application,    posting. 3224,  3225 

— number  of  acres   3226 

— survey    8224,   3226 

— filing,    recordation 3225 

—fees,   rental 3226 

— reported      to      Commission      of 

Fisheries     3226 

— in   Chesapeake  Bay   3226 

— assignment  to  riparian  owner. 3223 

— renter    3225,    3227 

rental    i 3226 

Lrights  of,  renewal 3227 

sub-renting  or  assigning. .  .3228 

—  — Interest  of  to  be  a  chattel 
real   • 3227 

erection  of  piers,  Ac 3231 

list  of,  posting,  correction.  .3271 

failure  to  pay  rent,  marking 

plat    "abandoned"'     327t 

— reaurvey,   removal    of  oysters.  .3233 

— natural  rock  not  to  be  assigned, 
penalty    3234,    3573 

^Va.   Const.,    i    176 

not  to  be  staked  off  or  used, 

penalty    3232 

removal  of  oysters  on  resur- 

vev    .....•• 3233 

— injuring  or  removing  stakes, 
buoys,    etc.,    penalty    3236 

— non-resident  renting,  pro- 
hibited      3254 

— resurvey  by  Commission  of 
Fisheries 3257 

— unlawful  t»  Interfere  with  sur- 
veyor  3259 

— bulkhead  or  wharf,  right  of 
riparian  owner  to  erect 3269 

notice  to  lessee   3269 

— plats  endorsed  "abandoned"  for 
failure  to  pay  rent 3271 

—  — re-renting    3271 

— examination    and    analysis    by 

Dairy  and  Food  Commissioner.  .3281 
— designation  of  polluted  areas.. 3282 

— removal   of  sheiinsh  from    3283 

from  private  grounds   3284 

from  public  grounds 3286 

— unlawful  to  store  or  sell  oys- 
ters unlawfully  removed  from 

contaminated    beds 3286 

— penalty    for    violation    of    law, 

seizure  of  vessel,  etc 3287 

— payment  of  line 3288 

— who  to  enforce  law 3289 

— natural    beds,    rocks    or   shoals 

— not   to  be   granted    3673. 

Va.  Const.,  {   175 

Police,  captain  to  countersign 
permit  to  carry  seed  oysters  out 

of  State   3249 

— permit  to  buy  or  carry  seed 
oysters  to  be  planted  in  State.. 3250 


Sec 
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— permit  to  carry  oysters  out  of 
James      River      during     closed 

season    32S1 

— designation  of    3274 

— captains  tot  be  game  wardens.. 332} 

Police  fleet   32(1 

— funds  for  policing  waters 32(1 

Possession     while    taking    clams, 

effect  as  evidence  1294 

— penalty    32)4 

Registration,     of     boat     used    in 

catching    3241 

— display  of  mark  on 3341 

— penalty  for  falling  to  register.. 3241 
Resisting    officer   enforcing   laws 

relating  to UK 

Rights  of  riparian  owner  In  cove, 

creek  or  Inlet Kti 

Sale  of  for  default  in  payment  of 

rent  and  taxes 3229 

Scrapes  and  dredges,   where  may 

be  used   3246-324I 

— on   planting  ground    3241 

bond   1241 

S'eason    for    taking    from   natural 

rocks    3249 

— with  patent  tongs  3241 

— penalty  for  violating  law 3249 

— possession    of    tongs    as    prims 

facie   evidence    3244 

Seed  oysters,  carrying  or  buying 
»        to   carry   out   of  State,   permit. 

tax,  penalty    324} 

— to    be    planted    In    this    State. 

license     32S0 

— law      applicable      to      Potomac 

River    3299 

Seizure  of  boats,  cargoes,  etc,  en- 
gaged in  violating  law 32(4 

— warrant    SJii 

proceeding  on 3278.  8J7» 

— of  illegal  measures  3173 

Size  of  that   may   be  taken,  sold. 

etc 8243.  3244 

Shucking,  license   to  engage  In.. 3239 
Tidewater  Virginia,   definition  of 

term 31(2 

Violation  of  law  as  to,  affidavit.. 327' 
— warrant  of  seizure  and  arrest.. J!"" 

— proceedings  on    3278,  SJH 

PACKBR 

False    marks,    recovery    of    pen- 
alties from 1449 

PAGE  COUNTY 

Fees    of    Commonwealth's    attor- 
ney     3S4i 

PAGBS 

In  General  Assembly,  number  of. 

salary    Utl 

PALACE  CAR 

Kxclusion   from    499. 

PAMUNKBY   RrVBR 

Fishing  in   3292 

— penalty  for  unlawful 319; 

Obstructing   navigation    in,   pun- 
ishment      474J 

PANDBRING 

Deflnltlon,   punishment   45iJ 

Jurisdiction  of  prosecution 45T> 

— Female  as  witness. *}•» 

PANORAMA 

License  for Jl'J 

PAPERS 

See         '<Boaks         aad         Pufera"! 
xRcporda"!  '•Wrttlaxa" 

State      Corporation       Commission 
may  compel  production  of, 

Va.  Const.,  cl.  c  i  154 

Preservation  of  In  clerk's  office.. 3384 

— removal    from    county    or   city 
prohibited    3J«: 

Court    permitting   withdrawal   of 
original    (I»* 
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Jury  may  carry  from  the  bar «2B7 

PARDON 

Sealing    80 

Not  to  remove  disqualification  to 
hold  office 292 

Of  minora  In  custody  of  prison 
association 1959 

By  Governor 50«9 

— Va.  Const..  ]  73 

— not  before  conviction    Bl069 

.  PARISCORIC 

Sale  of 1881 

PARBNT  AND  CHILD 

See  "Appreatl****' t  «ChlIdr«n'*| 
"Infanta")  "Mlnoni" 

Allowing  boy  under  ten  years  of 
agre  or  girl  under  sixteen  years 
of  age  to  sell  newspapers, 
penalty    1818 

Penalty  for  violations  of  law  re- 
lating to  employment  of  chil- 
dren     1814 

— prima  facie  evidence  of  guilt.. 1816 

Employment  of  child  in  factory 
mill,  mine,  laundry,  etc.,  by 
parent    1816 

Petition  to  have  child  released 
from  operation  of  child  labor 
laws    1816 

Affldavlt  of  age  of  child  employed 
In  coal  mines   1871 

— penalty  for  false  affidavit 1871 

Order  of  court  for  support  of  de- 
pendent child    1909 

— recognizance 1909 

Dependent  or  neglected  child, 
petition  of  probation  officer  or 
other  person  for  disposition  of.  .1915 

— penalty  for  failing  to  abide 
order  of  court 1916 

Desertion  or  non-support  of  child, 

198S-1944 

— recognizance  for  support.  .1939,  1940 

— Jurisdiction   of   prosecution. 

1937,  1942 

Listing  property  of  minor  child 
for  taxation  2807 

Consenting  to  female  child's  being 
taken  for  prostitution  or  sexual 
Intercourse,    punishment    4679 

Action  by  parent  or  child  to  re- 
cover   damages    by    intoxicated 
fierson,  against  person  causing 
ntoxication     4676 

Consent  to  marriage  of  minor 
child 5078 

Binding  child  as  apprentice 6298 

— money  due  from  master,  how 
paid    6306 

Guardians,  appointment  by  will.. 6314 

— when  appointnient  void 6315 

— custody  of  child    6320 

Earnings  of  child,  who  entitled 
to     5320 

Custody  of  child  when  parents 
separated    5327-5330 

Adoption  of  child 5333 

Funds  of  child,  when  paid  to  child 
by  court   5343 

— when  paid  to  parents 5343 

Damages  for  death 5787,  5788 

Application    to    change    name    of 

child    6983 

PARIS  ORBEN 

Sale  of 1681 

PARKS 

Sale  of  rights  of  city  or  coAn  in, 

Va,    Const.,    {    125 
In  cities  and  towns,  establishment 

and  maintenance   3032 

Acquisition    by    city    or    town    of 

property  adjacent  to   3014 

Telegraph  and  telephone  lines  in. 4035 


Sec. 
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— consent  by  supervisors  or  coun- 
cils     4037-4038 

— restrictions    on    use 4037,    4038 

Pipes  or  conduits  in  by  public 
service  corporation  4059 

Right  of  way  of  electric  rail- 
road  40(13 

PARIIAMENT 

Writs  given  by.  preserved 3 

PARLOR  CAR 

Exclusion    from     40>)7 

PARSNIPS 

Bushel,  standard  1470 

PARTICULAR   ESTATE 

Remainder    valid    without 5163 

Transfer  or  merger  of  not  to  de- 
feat remainder 5154 

PARTICUL.ARS,    BILL    OP 

See  also  "Gronnda  of  Dcfenae^ 
Before    civil   and   police   Justice.  .3106 
In  prosecution  for  embezzlement. 4451 
In  proceeding  by  notice  of  motion 

for   Judgment 60 16 

Court  may  require   6091 

Declaration  averring  negligence.  .6118 

PARTIES 

See  also  opicadlBS" 

Bonds    executed    by    persons    not 

parties  to  proceeding 6375 

Production  of  books,  writings, 
etc.,  by  adverse  party,  sum- 
mons for - *^37 

— bill   In  equity   for    6238 

Change  of,  al'ter  verdict 6164 

— abatement  and  revival 6165,  6168 

by  scire  facias 6168,  6169 

by  motion    6168 

— defendant's  power  ceasing 6170 

— necessity  for  revival    6171 

— parties  exceeding  thirty 6173 

Death  after  verdict 6164 

— pending  appeal    6167 

Death  of  Joint  plaintiff  or  defen- 
dant     eJlf 

Marriage    of   female    6*66 

Deeds  good   between   5169 

Not  error  to  describe  railway  com- 
pany   as    railroad    company    or 

vice    versa ol-    19,   5 

Guardian   ad   litem   for  Infant  or 

insane  defendant 6098 

How  Infant  may  sue .5351 

Interrogatories    to    adverse    I'-Tty 

in  action  at  law  6236 

Judgments    against    less   l.iiiu   all 

defendants   6263 

— action    against    wrongdoers 6264 

Misjoinder,   effect   of   6102 

New   parties,    how   brought  In, 

^  6102,   6139 

— ^Judgment  for  when  found  not 
liable    «}2S 

Non-Joinder,  effect  of 610J 

Privilege,  attending  court  during 
elections Va.  Const.,  i  29 

Tenants  In  common  Joined  as 
plaintiffs  or  defendants 6099 

Unknown,  order  of  publication 
against    .VA-- ;  •*"*' 

— when  number  of  defendants 
exceeds  thirty 6069 

Unknown,   In  suit  for  partition.  .5284 

Competency  as  witnesses .6X08 

— ludgment  on  testimony  of 
party  when  adverse  party  Is  '»- 
competent    •  ■  •  6209 

—refusal  to  testify,  suit  dis- 
missed or  plea  struck  out 6213 

To  Particular  Actions  or  ProcecdlBss 

Proceedings  by  and  against 
churches  and  religious  societies, 

42,  44 
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Suit  to  vacate  cemetery  and  sell 

land    S8 

Suits  on    bonds   taken    by   courts 

and  offlcers   286 

Bill   In   equity   to  supply  links   In 

titles 479 

Suit  by  Commonwealth   to  repeal 

Krant   486 

Petition        for       relief       against 

escheat     ; .   497 

Suit  by  creditor  to  subject  es- 
cheated     land      to      decedent's 

debts    616 

Bill  to  recover  derelict  or  es- 
cheated property  for  Common- 
wealth       618 

Plaintiff  in  suit  by  unincor- 
porated association  or  labor 
union  for  infringement  of  trade 

mark    1462 

Proceeding  by  Board  of  Pharmacy 

to  recover  penalty    1675 

Proceeding   to  establish  drainage 

district     17M-1741 

Condemnation  of  property  to  es- 
tablish  drainage  district    1747 

Proceeding  to  correct  assessment 

of  land  for  taxation 2237.  2248 

Proceeding    to    enforce    payment, 

debts   due   State    2612- 

Motion  to  recover  debt  due  State. 2613 
Proceeding      to      recover      claim 

against  State 2678.  2579 

Board  of  supervisors  may  sue  and 

be  sued   2710 

Contested  election   on   removal  of 

courthouse  2754 

Actions  on   treasurers'  bonds 2789 

Proceedings  by  and  against  super- 
intendent of  the  poor 2797 

Petition      for      Incorporation      of 

town    2881,  2883 

Proceeding    by    city    or    town    to 

annex  territory   2957 

Proceeding  to  contract  corporate 

limits    of   city   or    town 2970 

Proceeding   by   city   or  town   for 

leave   to   erect  dam 3054 

Proceeding  to  enforce  forfeitures, 
violation     of    flsh,     game     and 

oyster  laws  3366.  3370 

To  petition  by  officer  claiming 
salary    withheld    for    debt    due 

State    • 3476 

Proceedings  to  establish  boundary 
of     village     or     unincorporated 

community     3560 

Proceeding  to  establish  stream  or" 

canal    as   lawful    fence    3653 

Proceedings  before  State  Corpora- 
tion Commission    3722 

— to  appeals    from, 

Va.  Const.,  cl.  d.  {   156 
Suits  against  unincorporated  car- 
riers, transportation  lines,  etc.. 3931 
Action  against  telegraph  or  tele- 
phone company  to  recover  for- 
feiture   for    failing    to    receive, 
transmit  or  deliver  message. . .  .4042 
Proceeding    to    recover   examina- 
tion fee  from  bank 4122 

Suit  by  State  to  recover  capital 
stock     of    company    acting    as 

bank  of  circulation    4152 

Motion  to  recover  assessment 
against  Insurance  companies  for 
expense  of  Bureau  of  Insur- 
ance     419E 

£>'tiita  to  enforce  lien  of  policy 
holders  on  bonds  deposited  by 
insurance  company  or  guaranty 

company   4214 

Suit    by    Commissioner   of    Insur- 
ance to  administer  assets  of  In- 
surance  or  guaranty  company .  .4216 
Eminent  domain  proceeding. 4366,  4383 


Sei 
PARTIGIS— Cob. 

Suit  to  enjoin  violations  of  law 
relating  to  advertisement  of  in- 
toxicating liquor 4*H 

Suit  to  abate  nuisance  under  pro- 
hibition law   4«W 

Suits  by  and  against  married 
women     5134 

— to  sell  estate  of  Infant  mar- 
ried   woman    51J7 

— petition  for  receivers  of 51Jt 

Action  on  contract  made  for  bene- 
fit of  third  person 514J 

Action  by  equitable  owner  of 
chose   In  action    5144 

Proceeding  to  sell  fee  simple  on 
bill  by  life  tenant  against  re- 
mainderman      51(1 

— by  remainderman  against  life 
tenant    5161 

Proceeding  to  enforce  contract  re- 
serving  title   to   chattels 619* 

Petition  by  guardian  to  spend 
more  than  Income  of  ward's  es- 
tate      5321 

Suit  to  sell  or  lease  real  estate  of 
Infant,  Insane  person  or  trust 
estate  5»5 

Petition  for  reloase  of  dower  of 
Insane  wife  5344 

— for  release  of  curtesy  of  Insane 
husband .- 5J4t 

Petition  to  transfer  property  of 
Infant  or  insane  person  out  of 
State    5J»» 

— for  transfer  of  trust  estate  out 
of  State 5351,  5JSJ 

Action  un  refitndlng  bond  of 
legatee  or  devisee 6418 

Action  of  unlawful  entry  or  de- 
tainer     5445 

Action  of  ejectment   5452,  5454 

^-defendants     5455 

— real  claimant    545* 

— how  several  parties  named  as 
plaintiffs 54« 

—co-tenants    54M 

Petition  to  establish  boundaries  of 
land    54»» 

Act'ion  on  negotiable  instru- 
ment   .1-. 5it» 

Action  on  writing  payable  to  per- 
son dead  at  time  of  execution.. 5741 

Choses  In  action,  action  by  as- 
signee on   57tJ 

• — by  assignee  of  against  assignor. 57(9 

Action  to  recover  damages  for 
death    by   wrongful    act 57Si 

— to  proceeding  to  compromise 
for 57» 

Proceeding  by  notice  of  motion 
for  Judgment W47 

Actions  and  suits  against  unincor- 
porated associations  or  orders.. 4058 

Petition  filed  In  pending  chan- 
cery suit «♦»• 

Suit  In  name  of  dead-  obligee  on 
official   bond    *1" 

To  set-otf «1J» 

— how  assignor  made  a  party...  tl5t 

To  Interpleader  procoeding (151 

— claim  of  third  person  to  prop- 
erty levied  on  (151 

In  equity,  exceeding  thirty,  de- 
cree notwithstanding  death  of 
party d*' 

Absent,  rehearing (!"'< 

Proceeding      to      establish      lost 

records    (JM 

Scire  facias  to  Judgment  on 
bond (J<» 

To  actions  on  Joint  or  Joint  and 
several   contracts    (»' 

To  rule  against  commissioner,  re- 
ceiver, or  purchaser  at  Judicial 
sale **•' 
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Proceeding  to  substitute  trus- 
tee      6299 

Attachment    proceedings 6378 

— defendants 6382-6383 

— who  may  make  defense  to. 

6402.   6403,  6407 
Suit  to  enforce  mechanic's  lien... 6437 
Action  by  officer  to  recover  prop- 
erty   subject     to     execution    on 

Judgment    6514 

Petition  by  widow  and  children 
to  sell  estate  set  apart  as  home- 
stead     6542 

PARTITION 

Jurisdiction    6279 

Who  may  compel    5279 

Laying  off  shares   together 5280 

Sale   where    partition    cannot    be 

made    5281 

— ascertainment  of  liens 5281 

— protection  of  creditors 5281 

— distribution  of  proceeds 5281 

— bars  right  of  dower  and  cur- 
tesy     5281 

— proceeds  as  personal  property. .5283 

— lessee's    rights    5285 

— goods  and  chattels 523* 

— proceeds  to  pass  aa  real  estate. 

when 5347 

Decree   vests   legal   title 5282 

Shares  of  unknown   parties 5284 

Of   goods   and    chattels    by   sale.. 5286 
Judgment  and  decrees  for.  list  of  , 
furnished    by  clerk   to  commis- 
sioner  of   revenue    2275 

— recordation     5216 

in  deed   book    3393 

Apportionment  of  taxes 2449 

Voluntary,  by  co-partners,  neces- 
sity for  deed 5141 

Of    real    estate    In    which    home- 
stead exemption   is  claimed. ..  .6534 
PARTNEmS 

See  «Partaersklp" 
Trader    falling    to    dlsclo.se    name 
of.     liability     of     property     for 

debts    6224.    5194 

Liability  of  personal  representa- 
tive   5761 

Limitation  of  action   between  for  ' 

settlement  of  accounts 5810 

Defendants  sued  as  proof  of  part- 
nership not  required  unless  de- 
nied by  affidavit 6127 

PARTNERSHIP 
See  "Pmrtntn" 

Word  "person"  Includes,  when 1188 

License  to,  what  to  contain 2364 

— change  In   members   or   name.. 2386 
Presentment  of   negotiable   paper 

to  for  payment 5639 

— notice  of  dishonor  given  to 5660 

PARTRIDGKJI 

Unlawful  hunting,  buying,  sell- 
ing     3366 

Shipment  from  State   3361 

PASSENGERS 

See    '•Common    Carrien"|    MRatl- 

roadn" 
Landing     from     vessels     without 

provision    for  maintenance 3660 

Separate  wailing  rooms  for,  State 
Corporation     Commission     may 

fequlre    3716 

Reduced  rates  of  transportation. 3918 

Passes    3918 

— ^Va.  Const.,  ;   161 

Railroad   refusing  to  take  or  set 

down,  forfeiture   for    3988 

Separation    of   white   and   colored 

In  street  cars 3978-3981 

Faliinir  to   take  seat  assigned  by 

conductor,   penalty    3983 

— ejection  for 3ySiS 


Sec. 
PASSENGERS — Cob, 

Exclusion     from     sleeping     cars, 

dining  cars,  palace  cars,  etc 4007 

On      steamboats,      separation      of 

white  and  colored 4022-4024 

— penalty    for    failing    to    occupy 

place  assigned    4024 

—ejection   4024 

Transportation   of  on  Sunday. ..  .4572 
— by  steamboats   4575 

PASSES 

Issued     by     transportation     com- 
panies     3918 

— Va.  Const.,  i  161 
PATENTS 

See  "Laod  OIIIc«^ 
PATENT   MEDICINES 

Containing  alcohol,  sale  of.  .4688,  4689 

— manufacturer     of    buying    and 
storing  alcohol  4690 

— license 4690 

PATENT  TONGS 

See  also  "Oysters" 

Vessel       fishing      for      menhaden 
having  on  board,  penalty 3177 

PATRICK  COUNTY 

Fees    of    Commonwealth's    attor- 
ney   3606 

PAWN 

.See  also  «Ple«l«t*'' 

Of  mortgaged  goods  fraudulently. 4465 

PAYMENT 

Allowance  to  witnesses 3530 

Allowances  to  Jurors   5991,  6010 

Amount   found    due    to   officer   In- 
debted to  State 3476 

From  banking  fund 4122 

Bonds   Issued   for  roads..- 2118 

Bonds  of  State  2633 

Bureau  of  Insurance,  salaries  and 

expenses  of   .4172 

Certificates   for   transportation  of 

convicts  and  insane    3740 

Claims  against  school  district 662 

Claims  against  State,  on  direction 

of  Governor .7, 

Prom  civil  contingent  fund 318 

By   clerk,   taxes  and    money   col- 
lected,  belonging  to  State, 

2406,  2406 
— delinquent  taxes  collected.  ...2419 
— taxes    collected,    redemption    of 

delinquent   land  sold  to  State.. 2491 
— levies    collected    on    delinquent 

.     land    2602 

— amount    received    for    hunting 

licenses 3SSS 

py    Commissioner    of    Insurance, 

money  collected .4197 

Compensation   of  officers,  etc.,   of 

penitentiary    Siih 

— of  State  prison  farm  6047 

Compensation  and  mileage,  Judge 
holding    court    other    than    his 

own    .6898 

Compensation     and    expenses    of 

orchard  Inspector  ••  ■  •  897 

Compensation  of  examiners,  office 

of  clerk   of  the  court .3383 

On   contract   for  Improvement   of 

roads    with    proceeds    of    bond 

Issue    2129 

Of   contractors   for   road    mainte- 
nance    .,......••.•••.•»■••*•• .J"^4 

Of  money  Into  court 6142 

—plea  of   «1*J 

— proceedings  on    6143 

Costs  of  printing  records  on  "-P-   . 

peals    6360 

Of      costs      In      Commonwealth's 

cases  Into  treasury   3636 

Costs  and.  expenses,   enforcement 
of  forfeitures 3374 
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Cost  of  publication,  notice  of  spe- 
cial election,  city  of  first  class. 2919 

County  demonstration  work 924 

County  levy  with  county  war- 
rant     2782 

By  county  or  city  treasurers  war- 
rants     on     State     school      ta'^ 

funds 747 

County    treasurers,    out   of   funds 

created  by  dog  tax 2321 

Damages,  eminent  domain  pro- 
ceedings   4S69' 

— disposition  of 4374 

— for  taking  sand,  eravel,  water, 

etc.   4382 

Debt*  of  decedent's  estate, 

5434-6436 
—order    of    payment    of    claims 

agralnst   6390,  6391,  6396 

Of  debt  secured  by  Incumbrance, 

proceeding  to  satisfy  on  record. 6466 
By    defendant    in    prosecution    of 
»    husband    or    parent     for    non- 
support  1939 

Of  employees   In  certain   occupa- 
tions, time  and  manner  of.  1818.  1819 
Of  cscheator  to  treasury,  proceeds 

of  sale  of  escheated   land 510 

— penalty  for  failure  to  make 511 

Of  debts  of  decedent  whose  land 

has  escheated 616 

Proceeds  of  sale  of  escheated  land 

to   person   entitled 621 

Contingent  expenses  of  office  of 
Superintendent  of  Public  In- 
struction     616 

Expenses,    State    Board    of    Edu- 

*    cation    ' 620 

Expenses  of  school  trustee  elec- 
toral board   634 

Expenses  of  summer  school 698 

Fees  to  Jailor  2878 

Fees    of    sheriffs    and    sergeants 

trout  State  treasury 3603 

Fees  In  criminal  cases  from  State 

treasury    8604-3514 

Fee  to  attorney  appointed  to  de- 
fend poor  person 8618 

Fees    to    witnesses    In    criminal 

cases    4967-4969 

— compensation   of  officers 4964 

Fees  of  clerks  for  marriages  re- 
ported to    6099 

Of  fines  to  clerk   2662 

— by  justices    2556 

— by  sheriffs  and  other  officers.. 2568 
Fines   or   violation   of  law  as   to 

oysters    3264 

Fine       for      removing       polluted 

oysters    3288 

By  garnishee 6612 

Interest  on    bonds   of  State 2597 

— to  colleges,   etc 090 

Jail,  cost  of  guard  for 4965 

— medical    attendance,    medicines, 

clothing  for  prisoners 4966 

To  Jailors  for  Federal  pris- 
oners     2876 

Of  Judgments,   entry  of.... 6466,   6457 
To  judgment  debtor,  effect  of  lien 

of  execution    6501 

T^iicense    taxes    2373 

— Info  treasury 2381 

Of  loans  made  by  building  asso- 
ciations   4166 

By  master  to  apprentice   6308 

—bond  for 5303,  6304 

— how  paid   5306,  6307 

Musicians    at    Virginia    MlllUry 

Institute   861 

Of  negotiable  instrument.  In  due 

cotirse    6613 

— discharge  by 6681,  6682 

— for  honor   6733-6739 

— dishonor  by  non-payment 6645 

— bill  drawn  In  sets 6744,  6746 


Sec 
PAYMENT— C«a. 

—check,  on  death  of  drawer 5*11 

Fine  for  violation  of  laws  as  to 

oysters,  etc JJtt 

— cost  and  expenses  3263 

— proceeds  of  forfeitures   J2i» 

— flne      for      removing      polluted 

oysters iiU 

Of  pensions 2(41 

— to  retired  teachers  794 

Of  pilots'  accounts  Si3« 

Plea  of   6141,  4144 

— procedure  on 614C-tUt 

When   proof  of  signature  not  re- 
quired     t»9J 

For  public  printing iH 

By  register  of  the  land  office  Into 

treasury    J50J 

Kalary,  division  superintendent  of 

schools   626,  c:T 

Salaries  of   Governor's  secretary, 

assistant  secretary,  messenger. 3432 
Salaries  of  officers  and  employees 

at  seat  of  government    14 jl 

Salaries,    judges.    Supreme    Court 

of  Appeals    34(4 

Salaries  of  circuit  Judges 34S( 

Salaries,  Judges  of  city  courts... 3443 
Salaries    and    mileage,    of    Slate 

officers H'2 

State    and    for    Improvement    of 

roads  to  county  treasurer 210S 

— 'by  county  treasurer  21« 

By    State    Geological    Commission 

of  proceeds  of  sale  of  timber..  SJt 
— of  proceeds  of  sale  of  gas,  oil 

or   minerals , 631 

To  State  treasury,  effect  of  failure 

to  make   21(3 

— by  check,  draft  or  certificate  of 

deposit 21(5 

— of  taxes  by  treasurers 2412 

^-of   capitation    taxes    by    treas- 
urers     2429 

— proceeds  of  sale  of  wrecks  and 

property  from 3(99 

By  surety  on  recognizance  as  dis- 
charge    4979 

Taxes,   on    rolling  stock   of   rail- 
road     I2M 

— ^by  collector  of  delinquent  capi- 
tation taxes,  collected 2422 

—in  advance 24iJ 

—of  delinquent  taxes,   report  of, 

24(6.  24(4 
— to  redeem  land  sold   for  delin- 

?uent  taxes 2476,  247(.  2477 
or    redemption    of    delinquent 

land  purchased  by  State 2491 

Of    unclaimed    court    funds    Into 

treasury (311.  Ml* 

— to  person  entitled  to  recover... (314 
Warrant,  for  expense  of  Summer 

Normal  School  (It 

Warrants    of    State    Uve    Stock 

Sanitary  Board )U 

Warrants  on  county  treasurer 27S2 

Warrants   by   county   treasurer.. 27l( 
PEACE  OFFICERS 

Inspectors   of   Bureau   of  Animal 

Industry  as  12M 

To  be  ex  officio  game  warden 3123 

Intimidating,  punishment 4SIi 

PEACH   TREES 

Inspection  of  diseased 897'>992 

— bringing,  shipping  into  State..  9»i 

PEACHES 

Bushel,  standard  14i9 

PEANUTS 

Bushel,  standard   14it 

PEANVT-CIiEANING  ESTABLISH- 
MENT 

Employees,  dust  shield   furnished 

to  by  employer  l«' 

— penalty   i'*' 
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PKAS 

Bushel,  standard   1470 

PBOIGRKR 

Of  animals,  false,  punishment. ..  .4460 
PBNAL  BOND 

Scire  facias  on  judgement  assign- 
ing;   further    breach,    limitation 

,    on    fl478 

Jurisdiction   of  action   on 63'i» 

PENAL  INSTITUTIONS 

State  Accountant  to  devise  system 

of  accounting  for   553,  554 

^mandamus  to  compel  adoption. .    555 

Inspection   of  accounts  of 55.7,   55S 

— duty  and  penalty    658 

PR.NAI.TIBS 

See  also  "Crimea*')  <'Criinlaal  P«.- 
«edare''t  «Plaea  aad  Penalties**  i 
•'Forteltifrea'* 
A<-tion   to  recover  for  nonperfor- 
mance of  condition,  covenant  or 

agreement   6262 

OT  bond,  In  action  on  lost  Instru- 
ment      6242 

— of  administrator 5370 

^-on    appeal,    writ    of    error    or 

supersedeas 6351 

—of  person  arrested  for  violotioi. 

of  license  or  revenue  laws. . . .  2S!t". 
— assessor  o  fland  for  taxation.  .2241 
— of  plaintiff.  In  attachment  pro- 

ceedlnga    6384,    6385 

of  defendant   6394 

when  property  sold 63»7,  64u« 

— bank   examiners    4121 

clerks 4121 

— for  capias 6420 

—  —of  defendant   6421 

—claimant    of    property    forfeited 

under  game,  flsh,  oyster  laws.. 3368 

— civil   and   police  Justice 3099 

— clerk,  civil  Justice's  court 3118 

— delinquent  capitation    taxes. ..  .2421 

— collector  of  city  or  town 3034 

—commission    merchant     1259 

— Commissioner     of     Agriculture 

und  Immigration   1105 

— Commissioner  of  Fisheries 3146 

— Commissioner   of  Insurance. ..  .4171 

—  — deputy    4171 

— Commissioner    of    Prohibition.  .4626 
— Commissioner     of     State     Hos- 
pital     1011 

— Commissioner   of   Wrecks 3697 

^-committee  of  convict's  estate.. 4998 
—committee  of  Insane  person. ..  .1053 
— contractor  for  public  printing. .  382 
— contractor  to  furnish  paper. .  383 
— contractor  for  improvement   of 

roads   with    State   aid 2102 

—county  or  city  treasurer,  loss  of 

school  warrant 2185 

—  person     obtaining    dead    bodies 
from  Anatomical  Board 1734 

—depositary    734 

— of     depository     of     moneys     oi 
Virginia  Normal  and  Industrial 

Institute  956 

—depository  of  State  hospitals. ..  1013 
— plaintiff  In  action  of  detinue. . .  .5797 

—  ^-defendant     for     return     ot 
goods 5798 

-—examiner  of  records 2219 

— ^when    execution    stayed 6499 

— executor  or  administrator 5370 

—  -proprietor  of  ferry 20''1 

— game  warden    3322 

— general  receiver   6285,  6287 

new  bond   6i90 

— harbor  masters,   cities  of  Rlch- 

moiiU  und  Alexandria 3664 

— Indemnifying  bond 6154 

— to    Indemnify    surety    In    non- 
resident's bond  for  costs 3520 


PENALTIES — Com. 

— In   Injunction   proceedings, 

.......        ^  «»23,  6324 

— ^Jurisdiction   for  enforcement. .  .6374 
— person   doing   business  without 

license  236$ 

— notary    2t50 

^-offlcers.  Society  (or  Prevention 

ot  Cruelty  to  Animals 4565 

— oyster  Inspector 32ls( 

— petitioner,  quo  warranto  pro- 
ceedings     684J 

•-  — Information    In   nature   of.. 5844 

—  —of  defendant  to  re-open  Judg- 
ment   5g4( 

—pilot 3615 

— printer  of  records  on  appeal. . .  .6360 
— person    convicted    of    violating 

prohibition   law    4643 

— public  officers 2698,  2699 

— Secretary  of  the  Common- 
wealth      8134 

— special  commissioners    ...6266,   6269 

—special  police 4800 

for  watering  place,  univer- 
sity, college,  manufacturing 
plant    4805 

—  before  State  Corporation  Com- 
mission     .' J735 

—  — of  clerk  and  bailiff  of 3708 

— State  depository    2158 

— superintendent    of  roads 2019 

—  — contractor   203S 

—  — foreman    2032 

— superintendent  of  construction.  1760 
— clerks.    Supreme   Court    of   Ap- 
peals     3384 

—suspending  bond    6156 

—  Irrasurer,  Hampton  Normal  and 
Agricultural    Institute    928 

—  treasurer,  Virginia  Military  In- 
stitute       840 

—  treasurer,  Virginia  Normal  and 
Industrial     Institute 950 

—  treasurer.  Virginia  Polytechnic 
Institute    866 

— tobacco   sampler    1351 

— person  to  whom  duplicate  war- 
rant on  State  Treasurer  Issued.. 2184 

Of  recognizances 4978 

— how  remitted  after  forfeiture.  ,4981' 
^-of  person  convicted  of  violating 

law  as  to  working  on  Sunday.. 4676 
— on  appeal  from  sentence  of  Jus- 
tice for  contempt 452$ 

Recovery  of   In   action    for   dam- 
ages for  violation  of  statute.  .6785 
PEMTRVTIAItY 

See    also    «Convlpt    Umc    Board") 
"State     CoBvlct     Ritad     Force**! 
"State  Prtaon  Fami*» 
Constitutional  provisions, 

Va.  Const.  {}  147,  148 
Branch       prisons       and       prison 

farms    Va.    Const.,    9    147 

Cliild  under  18  years  of  age  not  to 

be  confined  In  1908 

Coroner's  1  nquest  over  body  In . . .  .  4  806 

Crimes  by  convicts 6049-5052 

— proceedings  on   6053-6058 

Dead      bodies      In.      delivery      to 

Anatomical  Board 1731 

— IncAiest  over   4806 

tCxamination    by   Joint  committee 

of  General  Assembly 4995 

Funds,  application   of    6026 

— payment    of    witness  fees 5028 

— accounting  for    6031 

— receipts  paid   to  treasury 5038 

— payments  from 6036 

—  — expenses  of  State  prison 
farm  5047 

— proceeds  sale  of  bloodhounds.  .5048 
Iiiiprlsonincnt    in    as    ground    for 

divorce    5103 

Inventories    of    property 6029 
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Inspectloif,    by    Board    of    Chari- 
ties and  Corrections 1894 

— Information  and  statistics  fur- 
nished to 1894 

— by  accountant  557,  558 

Hospital,  room  set  apart  for 6023 

— cleaning:    6012 

— record  of  convicts  in   5023 

—directors  to  visit  and  make  re- 
port on 6024 

— under  control  of  surgeon 5013 

— steward 5013 

llecord  of  conduct  of  convicts 5017 

— when  submitted  to  Governor 5018 

Heal   estate  of   4993 

Renlster   of   offenses   by   convl<;ts 

and  punishments  for 5017 

Reports  to  Auditor 987 

— to  Board  of  Charities  and  Cor- 
rections      1896 

Reward  for  escaped  convict 5043 

—how  paid 6043 

-^who  entitled  to   6044 

Rules   4990 

— subscribing   by  male   convicts.  .6007 
— directors  to  make  and  enforce.  .6016 
— relatine  to   allowance   for  Kuod 
conduct,    etc.,    to    be    posted    In 

cells   6020 

Sanitary  regulations    5013 

— adoption    and    enforcement    by 

surgeon 5013 

State   Accountant    to   devise  sys- 
tem  of   accounting   for    ....663,  554 
— mandamus  to  compel  adoption. .   556 
Inspection   of  accounts  of.... 667,   668 

—duties  and  penalty 568 

Use   aj)proprlated  to    4994 

Whitewashing,      washing     floors, 

^.f-tj 5012 

Visitors 5012,  5025 

— ^permit 6026 

— not  to  converse  with  convicts.  .5025 
Coavlrts 

Quarantine  1543 

Confinement 4994 

Prisoners     sentenced     in     United 

States  courts 4994 

—pay  for  support  of 4994 

Record  of  conviction   4997 

Register  of 4997 

Estates,  committees,  etc; 4998-6004 

— Va.   Const..  $   101 

— maintenance    of    family,    wife's 

portion 6000 

— delivery     to     convict     on     dis- 
charge   5002 

— when  and  how  real  estate  sold 

or  encumbered   5004 

Transportation,  expenses  of 5005 

Treatment  on  arrival 6006 

Disposition    of   clothing 6006 

Subscribing  rules   5007 

Insane,  disposition  of 6007 

Separation  of  male  and  female.. 6008 

Shaving  males   6008 

Uniform    6008 

Infants  of  convict  mother 6008 

Labor     of,     instruction     In     me- 
chanical art 6009 

Social  intercourse,  regulation  of.  .6010 

Diet  o( 5011 

— change   of    6012 

Hours    of   labor,    regulation    of.. 6012 

Privileges  of  sick  6013 

Hospital  steward 6013 

Rules  and  regulations  for 601C 

— punishment  for  violation  of 6016 

Employment  of 2073,  6009 

— in    repairs.    &c.,    to   property   of 

penitentiary 4993 

— on        public        buildings        and 

grounds 501 4 

— at      Hollywood     and      Oakwood 

cemeteries    50I6 


See. 
PENITBNTIARY — €•■. 

— tasking,  compensation  for  work 

In  excess  of 504S 

— when    not    to    be    employed   on 

contracts    2»'J 

— In   quarries    J*'» 

— at  State  farm 207J 

— by  convict  lime  board 12*7 

— S'tate  convict  road  f «rce 2(>7J 

—  — kept    in    penitentiary   when 
not  at  work 208* 

—  — not    subject    to    contract   of 
hire WM 

—  —discharge   2J»S 

allowance  to 2»»l 

trusties    2»« 

—  — requisition    of    to    work  on 
road MM 

Record  of  conduct   Wn 

— submission  to  Governor SOU 

Allowance  for  good  conduct 5*17 

Register  of  offenses    6*17 

When  term  of  confinement  to  be- 
gin     •  M» 

Laws    as    to    punishing    and    re- 
warding to  be  posted  in  cells.  .5*!* 

Discharge,  allowance  to  on 5*!1 

—certificate  of  transportation.... 6*!1 

— clothing Mil 

— when  term  expires  on  Sunday  or 

holiday    &*« 

Visitors,  not  to  converse  with $*J5 

— regulations   for    5*1! 

In  hospital,  reports  on   5*!4 

Guard  Tor 5*4* 

— when  employed  outside  of  peni- 
tentiary   5*4! 

Escape 6»4» 

Escaped,  reward  for 5*(> 

— how  paid S*4J 

— who  entitled  to  5»M 

Crimes  by 504>-5«S> 

— what  offenses  amount  to  felony, 

604S.  5*5* 

consplraby   5*5* 

— how  punished 5051.  5*5J 

— proceedings  on 50&3-5t5t 

Previous  sentence,  proceedings  to 
Impose    additional    punishment 

for 5*54 

Pardon  or  reprieve  by  Governor.  .&•*» 
— Va.  Const.,  }  73 

Commutation  of  death  sentence..5*(> 
— order   for  receiving   convict   in 

penitentiary 5»M 

Tubercular,    examination    of,   re- 
port     154« 

— segregation    1547 

Committee,  appointment,  bond...4}JS 
— Va.  Const.,  S   101 

— powers   and    liabilities 4999-5**) 

— service    of    process    on    In    di- 
vorce suit WIS 

Divorce    suit    against,    how    pro- 
cess served t*4J 

— guardian  ad  litem    tW 

Onicera  and  Eniilorcea 

Appointment  and  removal. .  .6027.  5*)4 
— Va.  Const.,  9  148 

Compensation,  how  paid 6*41 

Bookkeeper,  salary 144* 

— how  paid 6*41 

Keepers,    appointment,  oath 5*tJ 

— compensation,  how  paid 5*41 

— record  of  oath    277 

Matron,    appointment,   oath 5tM 

— compensation,  how  paid 5*41 

— salary    J44J 

— record    of   oath    271 

Steward,  detail  of  convict  as 5*11 

CLERK 

Duties    5*« 

— investigations   by  directors 6*SI 

— record  of  oath  5"' 

Assistants    5*J! 

— appointment   5(32,  5*34 
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— removal   6027,  5034 

— record  of  oath   277 

Appointment    5034 

Removal    5027,  5034 

Oath    5034 

Compenaation 344S 

— how  paid 504 1 

Record  of  convictions   4997 

Register  liept  by 4997 

Bertilllon  clerk,  salary 3449 

— how  paid 6041 

ItecordinK  clerk,  salary 3449 

— how  paid 5041 

DIRECTORS 

Appointment,  term   333 

— Va.  Const.,  {   148 

Vacancy  In  office 333 

Quallflcatlon     333 

— record   of  oath 277 

Removal   of. 336 

Appointments    by    to    All    vacan- 
cies      333 

Powers  and  duties 6027 

— Va.  Const.,  {   148 

Regulation   of  diet 5011 

Allowance    to     convict     on    dis- 
charge     5021 

To   make  and   enforce  rules  and 

regulations   5012,  5016,   5025 

Examination  of  hospital 5024 

Annual  report    5030 

— to  show  condition,  etc.,  of  hos- 
pital     5024 

Application    of   funds 6026 

— report  of  disbursement  of 987 

Quorum 6027 

Meeting 6027 

Inspection     and     supervision     of 
penitentiary  and  prison  farm. .  .5027 

Reports 6027,  5030 

Removal    of    superintendent    and 

surgeons   5027 

Investigations    5028 

Annua]  Inventory 5029 

Journal  5031 

Employment    of    clerical    assist- 
ance, approval  of 5032 

— of  other  officers 6034 

Reports  to 6027,  5036 

Examination    of    superintendent's 

annual  account 6039 

— lncor|X>ratlon   of   In  annual   re- 
port     6039 

Salary    3460 

GUARDS 

Employment,  dismissal 6040 

Number  of 3451,  5040 

Carrying  weapons    6040 

Compensation 3451,  6040,  5041 

— how   paid    5041 

— vacation    504 1 

Substitute,  pay 3451 

Detailed    with    convicts   employed 

outside  of  penitentiary   5042 

Convict,  killing  or  Injuring 64)49 

Exempt  from  Jury  service 5986 

SUPERINTENDENT 
Appointment,  qualification,  term. .    333 
— Va.  Const.,  i   148 

Vacancy    333 

Removal    336,  6027 

— ^Va.  Const.,   {   148 

Record  of  oath   taken   by 277 

Exempt  from  Jury  service 5985 

Salary    3449 

Member,  convict  lime  board 1266 

Residence,  fuel,  etc 5033 

Assistant,   appointment,   oath 5034 

— Va.  Const.,  t   148 

— duties    5034 

— record   of  oath   taken  by 277 

— salary   3449 

— residence,  fuel,   et« 5033 

— removal  6027,  5034 


Sec 
PENITENTIARY — Com. 

— ^Va.  Const.,  {   148 

—exempt  from  Jury  service 5986 

Appointment     by     of    clerks,    as- 
sistant, keepers,  matron.  .5027,  5034 
— ^Va.  Const.,  S  148 

— removal  of 6027,  6034 

— of   guards    5040 

Removal  of  officers  and  employees 

by 5027,  6034 

— ^Va.   Const.,    i    148 

Quarantine  of  convict 1543 

Employment  of  convicts  In 
quarries,  at  State  farm,  on  road 

force 2073 

Schedule  of  routes  for  transpor- 
tation of  convicts  flied  with 3739 

— certlflcate,  presented  to 3740 

— how  paid    3740 

To    provide    and    maintain    death 

chamber    4941 

Death  penalty,  execution  of.  .4941-4947 
Transportation     of     convicts      to 

penitentiary    4948 

— of  person  sentenced  to  death, 

4942,    4948 
Custody  of  property  of  peniten- 
tiary   4993 

— authority    to    institute   suit   for 

recovery  of   4993 

Power    to    employ    convicts    on 

property  of  penitentiary 4993 

To  keep  account  of  expenses  of 
delivering  convicts  to  peniten- 
tiary   6005 

To  provide  employment  for  re- 
fractory convicts 6007 

Insane  convict,  report  of  to  Gov- 
ernor     5007 

Whitewashing  hospital  and  cells, 

and   washing  floors    5012 

Change  of  diet  of  convicts 5012 

May   allow    convicts   to   walk    for 

their   health    5013 

Detail  of  hospital  steward 5013 

Employment  of  convicts  on  pub- 
lic buildings,  grounds  and  prop- 
erty  ; 5014 

Record  of  conduct  of  convicts 5017 

— submitted   to  Governor 5018 

— credit    for   good    behavior 5017 

Transportation  and  clothing  fur- 
nished to  discharged  convict. . .  .6021 

Examination  of  hospital    5024 

— report  on   6024 

Reports,  to  directors 5027 

—of  receipts  and  disbursements.  .5035 

— annual  account 5038 

— on  examination  of  hospital 6024 

— of  tubercular  convict 1546 

penalty 1546 

segregation 1547 

Purchase  of  material  and  sup- 
plies    5085 

Duties,  generally 5033 

Information  to  bidders  for  sup- 
plies    5036 

Payment  of  money  Into  treasury.  .6036 

— how  paid   out    5036 

Annual    account,    how    made    up, 

what  to  show \. 5038 

— examination  of  by  directors. .  .5039 

Employment  of  guards 5040 

— detail    with    convicts    employed 

outside  of  penitentiary 6042 

Certlflcate  for  payment  of  com- 
pensation to  officers  and  em- 
ployees   6041 

Reward  for  escaped  convict 5013 

May  establish  system  ofTaskIng 
convicts  and  payment  of  com- 
pensation   for    work    In    excess 

of    5045 

Order    for    payment    of    expenses 

of  State  prison  farm    5047 

Raising  and  training  bloodhounds 
for  police  purposes ^5048 
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— flirnlshlnK  to  sheriffs  and  ser- 
geants    504S 

State    road    force,   employment   of 

convicts  on 2073 

— notice  by  to  courts  of  needs  of 

convict  road  force 2074 

— request  to  courts  for  prisoners 

In  Jails 2075 

—delivery  of  prisoners 2075 

— receipt  for  prisoner 2076 

— report  to  by  Jailor 2076 

— accounts,    fees,    warrant,    pay- 
ment   2077 

— return  of  prisoners  to  Jail 2077 

^when  111  or  not  at  work 2080 

— fees,    for    supportlngr    prisoners 

on  convict  road  force 2077 

— disposition    of  funds    2081 

how  paid  out 2092 

— discharge  of  prisoners  on 2082 

allowance  to   2082 

— assistant,  appointment   2083 

salary 2083 

discharge 2088 

— clerks,  appointment  2U83 

salary    2083 

discharge    2088 

— guards,  appointment  of 2083 

wages    2084 

—  —discharge 2088 

— trusties,    appointment    of 20S5 

— to  furnish  equipment,  quarters, 

etc.,  for  prisoners 2086 

—  — clothing,      food,      quarters, 
guards,  when  working  on  roads 

in  counties 2089 

— transportation  of  prisoners 2087 

— prisoners    sent    to    counties    to 
work   on   roads,   requisition   for, 

etc 2088 

■   — how  road  force  fund  paid  out.. 2092 
— notice   to   by   Judge   or  Justice 
when     prisoner     sentenced     to 
work     on     public     road     or     In 

quarry .2094 

— delivery    to    of    prisoners    sen- 
tenced   by    court    or    Justice    to 

work  on  roads 2096 

SURGEON 
Appointment,  qualification,  term. .    333 
— Va.  Const..   !   148 

— record  of  oath 277 

Vacancy    333 

Removal    336,  5027 

— ^Va.  Const.,  {  148 

Salary    3449 

Control  of  hospital  department.  .501!> 
Adoption      and      enforcement      of 

sanitary  regulations  by 5013 

Dally  visits  5022 

Notice    to    superintendent    of    ab- 
sence     5022 

Aid  to  convicts 5022 

PENSION!! 

See  also  •'Board  of  Pension  Com- 
missioners" 
Special  act  granting  prohibited, 

Va.  Const.,  9  63 
General  Assembly  may  make  ap- 
propriations for....Va.  Const.,  {  189 
Person  receiving  may  hold  office.  291 
Of  retired  school  teachers.  ..  .787-806 
Seal    on    paper,    no    tax    charged 

on    2402 

To  whom  paid,  classification 2642 

Re-ratIng    2643 

— application  for 2643 

Construction  of  total   and  partial 

disability    2644 

Matrons    who    served    In    Confed- 
erate   hospl  tals 2645 

Funeral  expenses  of  pensioners.  .2646 

Amdavlts    with    application 2618 

—after  application  allowed 2660 

— perjury    2660 


Sec 
PENSIONS — Con. 

Applications  for 2(41,  }tS« 

— affidavits   accompanying    2M8 

— certificate  of  physician 2tl» 

— forms  furnished  by  Auditor Jttl 

— examination  of  by  Auditor 2(S! 

— lists  of  prepared  by  clerk I(i& 

—  —copies,  how  disposed  of 2ISS 

— ■  — posting ttU 

— examination  by  court   2(S( 

• — hearing    on,    endorsement,   dis- 
allowance   2656 

— examination  by  commissioners. 2(>7 

report  on 26S7 

— no  fees   to  be  charged  in  con- 
nection with   Kit 

— perjury    2(M 

— falsely  certifying  facts  In  con- 
nection with    2M« 

— from   local   pension  f lind . .  t{(2-2((7 

To   whom   not  payable    2647,  1J4» 

Requisites  to  entitle  person  to 2(41 

— after  application  approved  and 

allowed   2656 

Forms  furnished  by  Auditor. 2652,  2659 
Pensioners     not    entitled    to    aid 
until    compliance   with   require- 
ments   2(54 

Pension  rolls,  how  kept 2653 

— certified    to   clerks    2651 

— entry  of  name  on   2652 

— erasure  of  names  from, 

ttit,  2653,  2(57 
— names   enrolled   under  previous 

statutes  to  remain   2(54 

— examination  by  eommlssIonera.2(57 

report  on  2(57 

Fees  not  to  be  charged    2651 

Purchase   of  claims  prohibited... 2(51 

Exemption  from  levy,  Ac 2(51 

Payment,  prorating 26(1 

Local  levies  for 2((l 

— collection  and  disbursement, 

2663,  2((4 
— application  for  aid  from.. 2(64,  2((5 
— committee,  appointment.. 2665,  2((( 

— who    to    receive    benefit 2((' 

Artificial  limbs  for  pensioners. 

2667.  2(71 
— cost    of    deducted     from    pen- 
sion   2((J 

— appropriation    for    2(7t 

Of  members  police  and  Ore  depart- 

ments J(« 

PENSION  COMMISSIONERS 

See   "Board  of  Penalon  Commlo- 
■loners" 
PER  CAP1T\ 

Descents   it** 

PKR  CENT 

Definition    of,     equivalent   to    per 

centum,   cl.    11 » 

PERISHABLE  PROPERTY 

Sale  of  by  warehouseman 1313 

Taken    on    execution    or   distress 

warrant,  sale  of 2832,  (157,  (511 

JsWIe  of  forfeited 33C 

Transportation  of  by  railroads  on 

Sunday 45ii 

— loading      and      unloading      on 

steamboats 45'» 

Sale  of  in  detinue 57W 

Seized  on  attachment,  sale  of (3*' 

PERJURY 

Disfranchisement   for. >1 

— Va.  Const.,   5   23 

Fxcluston  from  registration  for..    >3 

— Va.  Const.,  J  23 

Sufflclency    of    Indictment 4M* 

Limitation  of  prosecution  for 47(1 

Person   convicted  of  a  competent  _ 

witness    4"T> 

What  deemed  to  be 4411 

Making   false   oath    for  marriage 
license 44M 
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Penalty     4494 

Subornation  of 4494 

— penalty    4494.  4495 

Conviction  to  disqualify  to  liold 
office 449!i 

— to  act  as  juror 4495.  6984 

— to  disfranchise    82,  93 

Va.   Const.,   i   23 

Violation  of  oatli  by  printer  of 
ballots   for  election    156 

False  oath  with  reference  to  de- 
facement of  ballot 165 

False  statement  by  challenged 
voter  at  primary  election 228 

False  swearing  before  State  Ac- 
countant      669 

False  alTldavIt  by  dealer  In  food.  .1184 

In  application  for  pension    2660 

Of  witness  before  city  council. 
Are  or  police  commissioners. . .  .2985 

Before  State  Corporation  Com- 
mission     3724 

False  statement  to  collector  of 
canal  tolls   4020 

False  swearing  In  investigations 
by  Commissioner  of  Insurance.  .4189 

False  swearing  by  officer,  director 
or  incorporator  of  insurance  or 
guaranty  company   4206 

False  statement  In  report  by  of- 
ficer of   insurance  company 42J0 

Co-operative  life  Insurance  or 
casualty  company,  false  state- 
ment to  as  to  death  or  dis- 
ability of  Insured 4269 

Fraternal  benefit  soclely,  fraudu- 
lently obtaining  money  from.  ..4304 

— making  false  statement  In  re- 
port ol   4304 

PERMITS 

To  physicians  by  Board  of  Phar- 
macy    1673,  1674 

— compounding  and  selling  medi- 
cines and  poisons  1681 

Dead  bodies,  burial  or  removal, 

1565,  1578 

— burial,  indorsement  and  return.  1571 

— transportation  of 1728 

To  waterworks  to  supply  water 
for  drinking  purposes 1787-1793 

By  Commission  of  Fislrerles,  to 
take  oysters  under  prescribed 
sixe  3244 

— to  employ  non-resident  crew  in 
dredging  or  scraping 3248,  3256 

— to  use  scrape  or  dredge  in  cer- 
tain localities   3248 

— to    carry    seed    oysters    out    of 
.      State 3249 

— to  buy  or  carry  seed  oysters  for 
planting  In  State 3260 

— to  carry  oysters  from  James 
River  during  closed  seasoi;. . .  .3261 

—to  remove  oysters  and  clams 
from  polluted  area 3284,  3285 

Of  harbor  commissioners  to  build 
wharf 3675 

To  carry  concealed  weapon 4534 

To  visit  penitentiary 5025 

To  survey  mine   6288 

PERPETUATING  TESTIMONY 

Proceedings    for 6235 

PERPETUITIES 

Gifts  for  religious  purposes 38 

Cemetery  property   59 

PERSON 

DeAnitlon   5 

— Va.  Const.,  I   153 

— pure  food  laws 1188 

— in  law  relative  to  drugs,  phar- 
macy, &c 1664 

— in  law  as  to  corporations 3693 

PERSON    OP   INTEMPERATE    HABITS 

Who  deemed  to  be 4649 


Sec. 
PERSON  OF  INTEMPERATE  HABITS — 
Cod. 

Giving  ardent  spirits  to,  punish- 
ment   4639 

Required  to  disclose  from  whom 
ardent  spirits  were  obtained 4640 

— penalty  for  refusal    4640 

PERSONAL  ESTATE 

8ee  also  «Personal  Property" 

Deflnitlon   5 

Amount  church  may  hold 43 

Land  office  warrant  as 462 

Transferring    or    encumbering    to 
evade  prohibition  law,  penalty.  .4670 
PERSONAL.  INJURY 

To  married  woman,  right  to  re- 
cover   for 5134 

Action  to  recover  damages  for, 
effect  of  death  of  plaintifT  pend- 
ing action  5790 

— by  employee  of  Intrastate  rail- 
road     5791 

—  — contributory  negligence 5792 

assumption  of  risk 5793 

—  — contracts  exempting  from 
liability,    void     5794 

set-off,  payment  by  railroad 

to  insurance  or  indemnity  com- 
pany   5795 

PERSONAL  PROPERTY 

Action   by  o.iietr  to  recover 6)14 

Attachment  against 6386 

— levy  on    6389,   6390 

— lien  of 6393 

— sale    6397,   6406 

rehearing 6411,  6412 

Bequest  of,  extent  and  operation.  .•5241 
Claims    for,    or    for    damages    to. 
Jurisdiction    of    justice    of    the 

peace    6015 

Of  convict,  committee   for 4908 

— sheriff  or  sergeant  as   5003 

— maintenance  of  family  from 5000 

— delivery  to  after  discharge 5002 

Distribution  of 6273 

— property  of  infant    5273 

— property  of  married  woman. .  ..6273 
— homicide,  when   to  bar  acquisi- 
tion of  estate  by  distribution  or 

win   5274 

— right  of  State,  If  no  other  dis- 
tributee   6275 

— rights  of  husband  or  wife  as 
distributee  of  barred  by  adul- 
tery      5277 

Dogs  as 2324.  2325 

Exemptions    6531-6566 

— Va.  Const.,  :{  190-193 

Gifts  of.  when  Invalid 5142 

Of  husband,  conveyance  of  rlgtits 

of  wife  In 6211 

Judgment    for    affirmed,   damages 

for  detention  of 6377 

— when  Injunction  dissolved 6377 

Lien  on  for  repairs 6443 

— how  enforced    6449-6461 

lioans    on    by    building   and    loan 

associations     4151 

Mortgages  of.  book  recorded  in.. 3393 
— bills  of  sale,  contract,  reserva- 
tion   of  title,   liens    3393 

— on    property    moved    Into    State, 

recordation  of 6197 

— on     property    moved    from    one 

county   to  another    6196 

Offenses  relating  to.  burning,  pun- 
ishment   4431 

— with  intent  to  injure  insurer.  .4436 

— embeszlement  of    4451 

— failure  to  fulfli  promise  to  de- 
liver In   return    for  advance   of 

money  4454 

— fraudulent    sale,    removal,    etc., 

when  mortgaged,  punishment.  .4455 
—delivery    on    approval,    penalty 
for   falling    to   pay    for   or    re- 
turn    4466 
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PBRSOKAL   PROPBMITY— Coa. 

— obtaining   by   false   pretense  or 

token,  pnnishment    4459 

—unlawfully   Injuring,   taking  or 

carrying  away 4479 

— prosecution  for,   what  proof  of 

ownership    sufficient    4872 

Partition  sale,  proceeds  as B283 

Public  service  corporation,  in- 
terest of  purchaser  of  works  and 

property  of  as   jggg 

sale,  of  by  personal   representa- 

"'"'  ; • S380-6382 

— to  enforce  lien 6449 

Shares  of  stock  as    ;3794 

Subject  to  lien,  levy  of  execution 

on    6486 

— on  equitable  Interest  in.'.'.'.'! ! !  !6486 

—how  subjected    6486 

—lien  of  execution  on 6486,  6501 

— delivery  to  officer .6604 

order  for  sale  of 6607 

—  —sale,  disposition  of,  etc 6508 

Subsequently  acquired,  deed  may 
pass  6502 

Taxation,  segregation 2206,  2206 

— for  schools 2205 

—by  cities   ][]  [3203 

— by  counties   2209 

—by  towns    2209 

— Investigation  of  value  of.. 2267,  2258 
— ascertainment  of  value  for....22H 
—liability    of    for    taxes    on    de- 
cedent's realty    2287 

— what  exempt  from   23'o'l''2302 

— assessment  for 2312 

— rate  of  assessment  by  cities  and 
towns  3073 

Of   ward,    when   sold   to   pay   ex- 

-.Pe""!' lures  by  guardian. .  .5321,  5322 

Will  of,  by  minor .6228 

— by  soldier,  mariner  or  seaman 
In  actual  service  6231 

— of  non-resident,  how  validity  of 
determined 5231 

— bequest,  extent  and  operation 
of 6241 

Writ  of  possession  in  action  to' re- 
cover      6483 

— how  enforced 6483 

— execution    for   alternate    value', 

damages  and   costs 6484 

PERSONAL  RBPRESBNTATIVKS 

bee  also  ''Decedents'  E:a«ates''| 
"Descents  nnd  OUitrtbntloBa"t 
"Fiduciaries"!  "WUIn" 

Of  assignee  of  lease,  rights  of 5612 

Of  clerk  of  court,  compensation 
paid  to  successor  for  making 
out  fee  bills T3497 

Of  Confederate  pensioner,  tax  on 
qualification 2646 

Of  dowress,  right    to    crops 5130 

Of  grantee  of  reversion,  rights.. 6512 

Of  lessee,  rights  against  grantee 
of  reversion 5513 

Of  member  of  General  Assembly, 
apportionment  of  salary  to 3454 

Of  obligor,  bond  of  purchaser  of 
land  sold  under  execution  for 
debt  due  State,  proceeding 
against    2526 

Of  officer,  collecting  taxes  or  pub- 
lic money,  judgment  on  bond.. 2514 

— liability  for  officer's  failure  to 
make  return  of  money 2835 

— execution  against,  when  forth- 
coming bond  not  taken.. 6524,   6525 

Of  party  to  proceeding  for  en- 
forcement of  mechanic's  lien. .  .6442 

Of  person  liable  to  State,  motion 
to  enforce  payment    2518 

Of  person  presumed  to  be  dead, 
appointment 6361-6368 

— distribution  of  estate,  InveBt- 
n>ent 5365 


Sec 
PKRSONAIi    REPRKSSENTATITRS— 
Cob. 

— revocation    of   authority,   effect 

on  previous  acts SS(( 

Of  sheriff  or  sergeant,  appoint- 
ment or  removal  of  deputy 281( 

Of  tenant  of  life  estate,  etc.,  ap- 
portionment  of   rent   to 5S43 

— proportion  of  rent,  money,  hire, 
etc.,  to,  on  death  of  one  in- 
terested   5544 

remedy  for  recovery  of S54S 

Of  treasurer,  delivery  of  books 
and  papers  to  successor.  .2779.  i'it 

— settlement  with  supervisors 2786 

Of  trustee,  when  to  execute  trust. $3t( 
Accounts,  settlement  before  com- 
missioner     5408,  541» 

■ — how  compelled  541* 

— penalty  for  failure    6408.5411 

— forfeiture  of  commlsaions 54M 

— receipt      of     administrator     de 

bonis  non  as  voucher SJ77 

Administrator,  oath,  bond.. 5369.  5376 

— when  grant  to  cease 5J« 

Administrator  de  boni^  non. 5372,  537] 

^bond     5J7" 

— duties 5S77 

— delivery  of  assets  to,  effect  of.. 5377 

— scire  facias,  when  may  have 5387 

Administrator  with  will  annexed, 

5358,  5372 

— oath,  bond   5358 

Appointment    53<f 

— ^jurisdiction  of  clerks  of  circuit 

courts    Va.  Const..  I  191 

— new  personal  representative 541JI 

— appeal  6336.  6337 

^Jurisdiction  of  Supreme  Court 

of   Appeals    Va.    Const.,   t   88 

Appraisement  of  estate 5I*( 

— effect  as  evidence  537* 

Arbitration,  power  to  submit  to..*l*3 
Assets,  estate  for  life  of  another 

as    5383 

— real  estate   devised   to   be  sold, 

sale  of 5393 

payment  over  of  proceeds.  .5394 

— real    estate,     for     payment    of 

debts    6395 

how  administered    539* 

— real   estate,   liability  of  heir  or 

devisee   for   sale    of 539i 

— suits  against  heirs  or  devisees. 5398 

for  less  than  J20 539J 

— recovery  for  wrongful  death  as. 5788 

Bank  deposit,  payment  to   41J5 

Bond,  penalty 537* 

— no  security  required,   when 5371 

— action  on  when  execution  on 
personal   judgment   against   re-     • 

turned  unsatisfled   5388 

— judgment      on       as      evidence 

against    sureties 53*9 

—examination  of  by  commis- 
sioner   541* 

— new  bond,  when  required 541" 

— limitation   of  actions  on    5811 

Claims  against  estate,  priority 539* 

— payment    5391 

— liability  for  Improper  payments. 5391 
— Hens,  not  affected  by  priority. 

539J.  54«« 

Compensation,  expenses  5425 

Covenant    In    deed    construed    as 

binding,  form  of   5179 

— general  warranty 5171.  517J 

— special  warranty    5172.5173 

— further  assurances   517* 

— order  for  payment   6481 

— how  paid 5435,  548* 

Debts  due  by,  priority  of,  pay- 
ment from  decedent's  estate. 

6390.  5391,  5395 

— order  for  payment 5434 

—how    paid 5435.  54J* 

Distribution  of  estate,  when  made. 

5437,  5439 
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Ooa. 

— refunding  bond  of  distributee, 

»      .       -    w      ^  5437,   5438 

— effect   of    bond    on    liability    of 

personal    representative    5438 

Duties    5377 

Executora,  qualification   5357 

— powers  before  qualification 5357 

—bond    6357,   5370.   5371 

— of  executor,  no  authority   over 

first  estate   6372 

— debtor  as,  debt  not  extin- 
guished    6377 

Female,  effect  of  marriage   6373 

— revocation  of  power  and  au- 
thority of  6373 

Foreign,  transfer  of  certificate  of 

debt  or  stock  to 5348.  5349 

Heirs,     list      of,     furnishing     to 

clerk 6379 

— recordinfc.  cost  of 6379 

— as    evidence    5379 

—penalty  for  failure  to  furnish     5379 

Inventory  filed   by   640.? 

— proceeding  to  compel  flllng 6403 

— penalty  for  falling  to  file 6403 

— appralseriient  as 6403 

Investment,  order  of  court  for 5430 

— securities  approved  for 5431 

Judgment,  proceeding  to  mark 
satisfied  or  discharged  in  bank- 

ruptcy    6467 

Letters  of  administration,  neces- 
sity for,  how  made  out 5375 

— profert  of  not   necessary 8082 

Liability,  for  taxes  on  decedent's 

realty 2287 

— not  to  exceed  assets   6389 

— for  debts  lost  by  negligence,  or 

failure  to  make  defense 6406 

— for  rent 5521 

—on  Joint  obligations  of  dece- 
dent    S762 

License  assigned  by 2377 

Listing  property  of  deceased  per- 
son  for  taxation   2307 

Negotiable  instrument,  bill  of  ex- 
change presented  to  for  accept- 
ance     5707 

— presentment  to  for  payment 563S 

— notice  of  dishonor  given  to.... 5660 

New  promise   to   pay  debt 5813 

Notice  of  motion  for  execution  by 
obligor  on  indemnifying  bond.. 6498 

Oath 6359 

Oyster  grounds,  interest  In  to  pass 

to 3227 

Promise  to  answer  debt  or  dam- 
ages out  of  own  estate,  writing 

required    5561 

Real  estate,  sold  by  decedent 
under  written  contract,  execu- 
tion of  deed  to S378 

^-devised   to  be   sold,   sale  of 6393 

— receiving  rents 5393 

— payment  of  proceeds,  rents  and 

profits 6394 

Recordation    of     copies    of    wills, 

duty  as  to   6262 

Rent,  recovery  of  by 5620 

— liability  for  5521 

Resignation   6419 

Revocation    of  authority   6417 

Sales   by    5381,   5382 

— what  estate  not   to  be  sold.... 5380 
— real  estate  devised  to  be  sold.. 5393 

Sergeant  acting  as 5374 

Sheriff  acting  as   6374 

— tax,   payment   of   6374 

Term  construed  to  include,  cl.  4.       5 
Taxes,      decedent's      realty,      li- 
ability for   2287 

— ^payment  of  before  administra- 
tion by  sheriff  or  sergeant 6374 

Who  entitled  to  be   5360,  5369 

'Writings  to  promisee  dead  at 
making,  enforcement  of  5761 


Sec. 
PERSONAL    RBPRBSENTATITBS — 

Cod. 

AetlouB   b7   or  acaiaat 

Damages  for  withholding  dower. 5127 
On  Judgments  or  contrttcts  of  de- 
cedent     5384 

For     taking    or    carrying    away 

goods  of  or  by  decedent 5386 

For  waste,  destruction  of  or  dam- 
age to  any  estate  of  or  by  de- 
cedent     5385 

Against  personal  representative 
of  executor  or  administrator  for 

waste   5386 

When  administrator  de  bonis  non 

may  have  scire  facias  5387 

On  bond  of  pttrsonal  representa- 
tive   5388 

— extent  of  liability 6389 

—effect  as  to  sureties 5389 

Judgments  against 5407 

— as  evidence  against  heirs  or  de- 
visees      5398 

For  death  by  wrongful  act. 6787-5790 
— distribution  of  damages.  .5788,  6789 

— compromise- 578J 

— employee  of  Intrastate  railroad, 

5791-5796 

Limitation  of   5811 

— suit  to  surcharge  or  falsify  ac- 
counts     5811 

Notice    of   motion    fur    judgment 

against    6047 

^-judgment  on .6047 

Revival  of  action  against  on  death 

of  party   6165 

— how  action  to  proceed  against.  .6166 
— how  revived,  for  or  against, 

6168-6171 
Action   or   scire   facias   on   judg- 
ment    against     decedent,     time 

for 6477 

On  forthcoming  bond    6521 

PER  STIRPES 

Descents   6266 

Pn.ST  HOUSE 
Location  of 1564 

PEn-ERSBCRO 

Central  State  Hospital  at 1004 

Treasurer,  statement  and  pay- 
ment  of  taxes  collected 2412 

— penalty   2412 

Corporation  court,  judge,  salary.. 3468 

— increase,  decrease 8469 

Commonwealth's  attorney,  fees.. 3606 
Deputy  sergeant,  allowance  to.. 3615 

Larceny  of  dogs  in 4445 

— malicious   trespass   4446 

Circuit  court 5887 

City   of   first   class    6906 

Courts  continued 6906 

PETIT  LARCENY 

Disfranchisement  for 82 

— Va.  Const.,   J   23 

Exclusion  from  registration  for. .     93 

Defined  and  punished  4440 

Of  dog   2324,   2326,    4446 

Attempt   to  commit,   punishment. 4767 

Limitation  of  prosecution  for 4768 

Sentence     of     person     previously 

convicted    4786 

Conviction  of  on  prosecution   for 

grand  larceny  4921 

— when  thing  stolen  be  of  value  of 

fifty  dollars  or  more 4921 

Conviction  of  disqualifies  for  jury 
service 6984 

PETIT  TREASON 

Punished  as   murder    4761 

PETITION 

Accounts  of  oflflcers,  audit  of 2756 

For   appeal 6336,  6337 

— time  for <337 

— transcript  of  record  with.  .6339-6342 
— how  prepared  and  certified. ..  .6346 
— presentment 6347.  6348 
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In  attachment  proceedings.  .6382,  6415 

— form    of    6383 

— amendment    6388 

— of  third  person 6407 

— In  pendlngr  suit 6410 

— for  rehearing   6411 

Bonds  for  roads,  election  for  Issue 

of 2110 

— In  magisterial  district   2123 

— for  removal  of  county  court- 
house,  election   for  issue   of  in 

towns 2749 

Cedar   trees,    diseased,    by   voters 

for  adoption  of  law  relative  to. .   893 
City,   of    first   class,    appeal    from 

proceeding  forming   2912 

— of  over  50,000  inhabitants,  for 
election  to  change  form  of  gov- 
ernment   2926,  2926,  2928 

Cities  and  towns,  to  change  form 

of  government    2930 

— to    abandon    changed    form    of 

government 2954 

— for  annexation  of  territory  to.. 2956 
Child,  for  release  of  from  opera- 
tion of  child  labor  law 1816 

— for  disposition  of  dependent  or 

neglected    191!> 

— by  mother  for  custody  of.  .5327-5330 

—  — for   access    to    5328 

— for  adoption  of. 5333 

— for  vacation  of  adoption  of. . .  .5333 
Church    property,   to   sell    or   en- 
cumber          46 

In   condemnation   proceeding 4364 

Contract  reserving  title  to  chat- 
tels,   enforcement    of    5190 

County,    for    formation    of    new, 

2674,    2675 
Court  house,   for   election    for  re- 
moval   of    2745 

Curtesy    of   insane    husband,    for 

release   of    5346 

Dower  of  Insane  wife,  for  release 

of    5346 

Drainage,  by  land  owner  for  es- 
tablishment of  ditches  or  drains 

over  land  of  another 1770 

Drainage  district,  for  establish- 
ment of   1738,   1739 

' — for  Issue  of  additional  bonds  by.  1777 
Blection.    for    General    Assembly, 

contested    262 

Election,  primary,  illed  by  candi- 
date for  public  office 229 

— by  candidate  for  House  of  Rep- 
resentatives      229 

— filed    by    candidate    for    United 

6»tates  Senate 229 

Election    districts,   to   Increase  or 

diminish    144 

Escheats,  for  relief  against 497 

— for  recovery  of  proceeds  of  sale 

of  escheated  land   521 

Feeble-minded,  to  have  person  de- 
clared   1078 

— for  committee  or  guardian  of..  1080 
Fence,    lawful,    determination    of 

what  is   in  election   district. ..  .3547 
— to    establish    stream    or    canal 

as    3553 

— to  revoke   order   establishing.  .3564 
Filing  In  pending  suit,  procedure 

on    6096 

Fines,    relief  from    2570 

Fraudulent  transfer,  creditor  fil- 
ing in  suit  to  set  aside 6186 

Grade  crossing  of  road  by  rail- 
road, elimination  of 3974 

By  guardian,  to  spend  more  than 

income  of  ward's  estate 5321 

Homestead,    by    widow    and    clill- 

dren  to  have  set  aside 6537 

— to  sell    6542 

Infant  married  woman  for  re- 
ceiver of  estate  of   4i86 


See. 
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Infant  or  Insane  person,  for  sur- 
render or  renewal  of  lease  by 
or  on  behalf  of $334 

— non-resident,  for  transfer  of 
property  of  to  foreign  guar- 
dian or  committee .53S0-U$t 

Insane  person,  to  mortgage,  lease, 
or  sell  real  estate  of 105S-1K7 

— of  person  adjudged  insane  to 
determine  legality  of  deten- 
tion     1«2S 

— for  admission  of  to  hospital 
without  commitment 1(31 

Insane  hospital,  transfer  of 
patient  from  to  institution  for 
feeble-minded  ION 

Intoxicating  liquors,  against  is- 
suing license  to  druggist  to 
sell    4S« 

Land  grant  or  consolidation  of 
land  gsants,  correction  of  error 
in 47S 

By  land  owners  for  local  assess- 
ment for  imprisonments tK7 

Lien,  for  sale  of  property  to 
satisfy «44J 

— disputing    validity    of t45» 

Lost  records,  proceeding  to  prove. <2M 

Lost  records  or  papers,  for  trial  of 
cause   on    reproduction   of (241 

Magisterial  districts,  rearrange- 
ment of MM 

Medical  practice,  person  refused 
admittance  to  examination  for.. 1(14 

— certificate  revoked    U14 

— certificate  refused   KM 

Mechanic's  lien,  suit  to  enforce. .  .643? 

Mine  closed  by  Inspector,  to  re- 
open   1871 

By  officer  claiming  salary  with- 
held  for  debt  due   State    34T( 

— procedure  and  Judgment J47C 

— time  within   which  to  be  filed.. S4T7 

Order  of  publication  in  proceeding 
by  e«» 

By  personal  representative  for  ap- 
proval of  compromise  of  action 
for  wrongful  death 673J 

For  quo   warranto    5341 

— for  leave  to  file  information  in 
nature  of   5844 

— to  open  default  judgment 584< 

Real  estate,  to  establish  bound- 
ary   54« 

— for  allowance  for  Improvements 
to 5491 

For  rehearing,  by  party  not 
served  with  process   W71 

By  railroad  to  ~tate  Corporation 
Commission  to  authorise  run- 
ning of  trains  on  Sunday 4571 

Registration,  appeal  from  denial 
of    1»J 

San  3ob6  scale,  for  Investigation 
of 8» 

Sanatorium  for  tuberculosis,  elec- 
tion for  establishment 1597 

— to  permit  counties  or  cities  to 
unite  In  establishment  of 1513 

Of  school  board  to  sell  or  ex- 
change property 641 

State,  proceeding  to  recover  claim 
against 2578-1581 

State  bonds,  forged,  for  seisure 
of Sill 

State  Corporation  Commission,  for 
supersedeas  to  order  of 3734 

Of  stockholder  contesting  election 
of  director  38W 

Stock  certificate,  lost,  for  re- 
issue of 3111 

Supervisors,   appeal  by   from  dis- 
approval by  attorney  of  title  to 
real  estate  purchased  by  county 
;  .      or  school  board   !7W 
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Of  surety  for  relief  from  bond  of 

ofBcer,   etc 5771 

— bond  of  State  depositaries 5772 

— of  surety  on  bond  given  under 
decree  or  ordar  of  court  for  In- 
demnifying bond   5778 

Tenant  committing  waste 5511 

Testimony,  to  perpetuate   6235 

Towns,    for   incorporation.  .2881,    2883 
Trust  estate,  tor  transfer  of  prop- 
erty   of    to    non-resident    trus- 
tee    6361,  6353 

Turnpike,  for  examination  of.".  ..4078 
Venue    In    criminal   case,    change 

of -..4914 

Village  or  unincorporated  com- 
munity,        establishment         of 

boundary   of   3550 

Taxation,  for  reference  to  voters. 
Increase  of  levy  for  school  pur- 
poses     740 

— correction  of  assessment  of  land 

or  minerals   2231 

— against  person  filing  false  Hot 

of  property    2328 

— for  rehearing  In  proceeding  to 

correct   assessment 2301 

— to   ascertain    delinquent    taxes 

due  on  real  estate   2453 

— for  correction  of  treasurer's 
report    of    sale    of    delinquent 

land    2472 

Wharf,  erection  at  county  land- 
ing   7998 

For   writ    of   error,    in    criminal 

•     case    4933 

— to  whom  presented   4934 

— procedure  on  49.1li 

For  writ  of  habeas  corpus. 5848-5S"?! 

For  writ  of  mandamus 5831-5840 

■    For    writ    of    prohibition. .  .5831-5840 
PH.«RMACV 

See  also  "Board  of  Pharmacy") 
"Vlriclala  Pharmaccntlcal  As- 
noclatlon" 

Certlflcates.    grades    1673 

— registered  pharmacist   1673 

— registered  assistant  pharma- 
cist     1673 

— registered   apprentice    1673 

— permits  to  physicians   1673 

— surrender    of    when    revoked.  .1678 

— display    of    16S3 

— Issue  of   1688 

Dealer,  exemption  from  liability 
for  adulteration  or  misbrand- 
ing by  guaranty  of  manufac- 
turer or  wholesaler   1659 

Investigations    of    violations    of 

law    relative   to    1675 

License,      recognition      of      those 

already   issued    1676 

— refusal    to   grant    1 677 

— revocation    1677 

notification   of    1678 

— surrender    of    certificate 1678 

— issued  without  examination,  to 

whom    1680 

— examination  for  1681 

— qualification  for 16S4 

— fee 1687,   1689 

— Issue    1688 

— to  resident  practicing  in  ad- 
Joining    State    1700 

Penalty    for    violation    of    laws 

relative    to     169J 

Person,    meaning    of    term 1665 

Pharmacists,    qualifications    of.  .1685 
— assistant,     qualification     of 1686 

—  — examination    1686 

—  — license     1«<<8 

— employment    1610 

— annual  registration  of 1674 

— apprentice,    registration    1689 

certificate    1689 


Sec. 
PHARMACY — Cob. 

—  — employment    1690 

— exempt    from   jury    service 5985 

Pharmacy,  place  deemed  to  be.. 1681 
— supervision    of    by    registered 

pharmacist     1681 

—  — by   registered  assistant 1681 

Practice    of,     regulation     of    by 

Board   of  Pharmacy    1672 

— forbidden   to  whom    1682 

Practitioner  In  adjoining  State, 
license  of  to  practice  In  Vir- 
ginia   1700 

Principal,     liability     of     for     act 

of  agent   1665 

llegistration,  applicants  to  prac- 
tice,   examination,    fee, 

1673,  1674,  1684,  16S6,   1689 

— of  .pharmacists,    annual 1674 

PHEASANTS 

Unlawful    hunting 3336 

Shipment   from  State 3341 

PHENOL 

Sale,   label    1691 

PHOTOGRAPH 

Of  person  licensed  to  practice 
medicine  transmitted  to  Super- 
intendent of  Public  Instruc- 
tion    1611 

Of    person    convicted    of    felony, 

when  taken   4787 

PHYSICANS  AND  SVRnKO.^S 
See  also  "Board  of  Medical   E&- 
aatlnrm** 

Alcohol,   purchase   o'   by 4594 

Analysis    of    poison    In    criminal 

case   by,  compensation    496S 

Board  of  health,  local,  member- 
ship   on     1492 

Board     of     medical     examiners, 

members    1 608 

Certificate   by,   of   birth 1573.   1674 

— penalty   for   failure   to   makc.lltttl 

— of    dea»h     1567 

penalty  for  failure  to  make.  1581 

when  body  is  to  be  trans- 
ported   1728 

— filed  with  application  lor  per- 

sion     i648 

— for  admission  of  patient  to  In- 
sane hospital  without  com- 
mitment      1032,    1033 

— of    stillborn    children 1566 

Coroner,   acting  as    4818 

— Inquest   of,   attendance,    pay... 4815 
Dead    bodies   furnished   to.  1732.    1733 

—bond    1734 

Decedents'         estates.,         claim.:, 

anrainst     5330,    539i,    5393 

Examination  of  for  license.  1610-1618 

—fee     1615,     1616 

— qualifications   1616 

— conduct    of    1617 

— certificate    to    practice 1617 

^-exemptions  from    1618 

Examinations  made  for  by  board 

of    health    1499 

Feeble-minded,       proceeding       to 

have  person   declared    1079 

Fees,      division      of      prohibited, 

penalty     1639 

Inebriate  or  drug  addict,  proceed- 
ing to  commit 1070,  1071 

Inspection  by  of  laborers  con- 
structing works  of  public  im- 
provement     1531 

Intoxicating     liquors,     prcs'-rip- 

tlons  for   4691,  4598,  46.11 

Jails,   committee   to   Inspect ?S63 

— to  attend  prisoners  In,  appoint- 
ment,   oompeiisatlon     4956 

License,  issunnce  of.  .1613,  1613.  1617 

— registration    of 1612,    1613 

— when  not  to  be  Issued, ......  .1614 
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PHYSICIANg    AND    gURGBONS — Cob. 

— revocation    1614,    4598 

— refusal  to  grant 1«14 

— fee    1812,  1613 

— new   license 1«14 

— who   not   required   to   have 1618 

—  — exceptions    1618 

— annulment   of   for  violation   of 

law    1623 

•^to      physicians      from      other 

States   1618 

Lunacy   proceedings    1017 

— fees   and    expenses    1021 

Offenses     by,     failure     to     make 

certiflcate  of  birth   1581 

— failure   to   make   certiflcate   of 

death     1581 

— failure     to     report     contagioua 

and    dangerous    diseases 1B15 

— practicing  in  violation  of  law.  1823 

— fees,    division    of    1639 

— prescriptions      for      morphine, 

opium,   heroin,   etc 1698-1695 

for  cocaine  or  eucaine 1698 

— fraudulent  procurement  of  life 

insurance  policy 4248 

—  — in  co-operative  life  insur- 
ance  or   casualty   company ...  .4269 

— false  statement  as  to  death  or 
disability   of   Insured 4269 

— presence  at  duel 4431 

— making  false  entry  in  record 
of  marriages,  births  and 
deaths    4491 

— as    to    intoxicating    liquors, 

4598,    4654 

Optometry,  laws  relative  to  not 
to  apply  to    1638 

Penitentiary,  salary   3449 

Permits  to  by  board  of  phar- 
macy     1673 

— compounding  and  selling  medi- 
cines and   poisons   1681 

Poor,  appointment,  compensa- 
tion     2796 

Practice  of  medicine,  doflnitlon 
of    1622 

— trial  of  right  to.  Jurisdiction, 
burden  of  proof,  etc 1614 

Prescription  for  morphine,  opium, 
heroin,    etc    1693-1695 

— for  cocaine  or  eucaine,  what 
to    contain    1698 

— for  alcohol,  brandy,  wine, 
whiskey,    what    to    show 45 dl 

—  — when    unlawful    to    issue.. 4K9S 

—  — to   be   made   In   duplicate.  .4654 
Beglstratlon   of  license   to  prac- 
tice     1612.    1613 

— oath,  penalty  for  false 1612 

—duplicate  1613 

—fee    1612,   1613 

Registrar  of  vital  statistics,  duty 

to    assist     1677 

Report     by     of     contagious     and 

dangerous    diseases    1615 

State    farm,    salary     3152 

Teeth,  extracting,  license  as  den- 
tist     1641 

PIANKITANK  RITER 

Taking  oysters  with  patent  tongs 

prohibited     3240 

PICNIC   PARTIES 

To  towns,  villages,  etc.,  prohibi- 
tion   of    4008 

PICKEREIi 

Potomac    River,    season,    manner 

of   taking    3805 

pirrvRBS 

Photographs  of  persons  convict- 
ed of  felonies   r787 

Unniithorlzed  use  for  advertising 
purposes    5782 


Sec. 
PIER 

Erection  of  by  land  owner 19Jt 

Abatement  of   1J»I 

Erection     by     renter    of    oyster 

ground    till 

In   Elizabeth  River,   lines  within 

which   may   be  erected }(S7 

— removal    of    when    obstructing 

navigation    MSI 

PIGEONS 

Antwerp    or    homing,    shooting, 
killing,      maiming,      detaining, 

punishment    444C 

Shooting    for   amusement,   etc...4S<( 

— renting   premises   for    4i« 

riG  IRON 

Buying  or  receiving  with  Intent 

to    defraud     44a« 

PIKE 

Potomac    River,    season,    manner 

of  taking    JJXi 

PILOTS 
Commissioners    to    examine,   ap- 
pointment   36U 

— meetings,   quorum    ii\t 

— removal,   vacancy    3*1» 

— fees     3615,    «41 

— decision     of     coiitroversles Jt3i 

— judgment,    notice    3637,  3631 

— limitation  of  powers   3*1* 

— clerks,   duties,    fees 3640,  3(41 

— suspension    of   pilots, 

3638.     Si42-3(ti 

Examination    'MS 

— certificate   of   character itiS 

—tee    3415 

Bond    3tli 

Fees,   license  taxes   3(15 

Apprentice,    examination.  .3615.    3CZ) 

— suspension   3«4J.  3«4t 

Classiftcation     3616,  3(17 

Boats    3<1S 

— name  and  port,   how  marked.. 3(19 
— attending    vessels,    compensa- 
tion      3(» 

Acting    without    authority,    pen- 
alty   3C1 

— vessel  in  distress 3(21 

Vessel      towing      without,     pen- 
alty     SHI 

— employing    unauthorised    per- 
son     3*11 

When   not   required 3623.3*14 

Signal    for    H-'t 

Vessels  required  to  take 3«JJ 

— coastwise    vessels    exempt %ftS 

— concealing    name    3tJ7 

— following    another    with    pilot, 

pay    363» 

— waiting  for  pilot   to   be   taken 

off  at  station  J*'' 

— delivery   to  pilot    3(3S 

— conducted  to   quarantine 3«45 

Detention,  pay  for   S(JS 

Pilotage.   liability   for !«35 

-rates    S«S( 

— vessels    to    Potomac    exempt.. s»<' 
rontroversles  with  masters. 3(37.  S*J! 

Suspension    3638.    3641-3M4 

Penalty    for    receiving    unlawful 

fees    ««« 

Pay,  detention J(l' 

— attending    vessel    with    boat..3C 

— carrying  to  sea   !*» 

— vessel   following  another  with 

ollot    S«3» 

— detention    on    sea-going    ves- 
sel    s«Ji 

— for  plletage  from  anchorage  te 

navy    yard    3tlJ 

— collection   3*3* 

— for  conducting  vessel  to  quar- 
antine     3*45 
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detention  on 3S16 

Preference 3633 

Duties     3034 

Misconduct 3«43 

When  to  produce  branch 3646 

Bxempt  from  Jury  service 69S6 

PIPES 

Public  utility  company,  laying  in 
roads,    streets,    alleys,    parks, 

etc     40a9 

Contracts  with  water  companies, 
etc..   to   lay    water   pipes   along 

roads  and  turnpikes 4080 

Condemnation  of  land  to  be  used 

in   conducting  water  by 4382 

Water,  gas,  etc.,  receiving  or 
buying  with  intent  to  de- 
fraud   4445 

PIPE  LINE  COMPANY 

As    public    service    corporation. 38S1 
PISTOLS 

Carrying  concealed,  punishment. 4534 

— permit  to  carry    4534 

Carrying  to  place  of  religious 
worship  or  on  Sunday,  punish- 
ment      4678 

Furnishing    to    minor    4695 

— toy,  using  explosive  charge. .  .4697 
PITCH 

See  xlnapcrfora"!  "iBXpertlvB" 

Inspection    of 1400-1402 

— barrels    for    1411 

— owner    to    mark    weight    and 

tare  1115 

— penalty    1417 

— brand    1420 

— how    marked    when    unfit    to 

pass   1428 

PITTSYLVANIA  COUXTY 

Commonwealth's   Attorney.   fees.3.'>05 
PIi.«GlJE 

Body     dead     of,     transportation, 

rules    for    1728 

PLANK  ROAD 

Transfer    of    State's    Interest    In 

to  county    8758 

PLANS  AND  SPECIFICATIONS 
Public  service  corporation  cross- 
ing   works    of    another 3881 

— crossing  county  road  or  chang- 
ing   course    of    SSS5 

PLATS 

See  '<LaBd  Ofllce" 

Of    land    condemned    for    school 

house     672 

Of  survey  of  land  sold  for  de- 
linquent   taxes 2480,    %481 

Of   survey    of   new    county 2680 

Of     survey,     disputed     boundary 

between  counties   26S3 

By    county    surveyor 2841.    2849 

With  petition  by  city  or  town  for 

leave   to  erect  dam    3054 

— in    condemnation    proceedings  4364 
— to   establish    boundary   of    real 

estate    5490 

By  surveyor  appointed  by  Com- 
missioner   of    Pisheilea    S163 

Of    oyster    ground     assigned     to 

riparian    owner    32?.^ 

— assigned    to    router 3224,    322-> 

— on   chart  in   clerk's  office 3226. 

or        crabbing        or        clamming 

ground    329.^ 

Recordation    of   by   c?erk    of   the 

court     RS"' 

— r«-dellvery     SS"" 

—indexing   3392 

Of     sub-divl-'lon     of    land     into 

city    or    town    lots Sf^'l 

— what  to  contatn 6218 

— signature,    acknowledgment..  .6218 


Sec. 
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— recordation     5218,    6219 

— effect  of  recording 6219 

— alteration      and      vacation      of 

streets     5220,     6221 

of  plat  In  whole  or  In  part, 

5221,  C2S2 
PLAYGROUND 

Bstablishment    and    maintenance 

in   cities  and   towns 30:12 

PLE.\S 

Ses    alMo    opiea    §■    Akatcmcat"! 

'•PIcaaliBR" 
Objection   that   railway  company 
is     designated     railroad     com- 
pany, or  vice  versa,  cannot  be 

raised    by    5 

Of       benefit       of       clergy,       not 

allowed    4761 

Of    guilty,    conviction    of   felony 

on    4776 

— trial   on    4900 

Va.  Const.,  S   8 

— to  indictment  for  murder,  court 

to   ascertain    punishment 4919 

— In  case  of  misdemeanor,  trial  by. 

court    4927 

Of   not   guilty,  Jn   criminal   case, 

when  court  to  enter 4894 

— trial  by  court   4927 

Va.    Const.,   9    8 

Number     of     pleas     In     criminal 

cases    4907 

In    action    of    unlawful    entry    or 

detainer    5446 

In  action  of  ejectment    6463 

— statement  of  claim  for  Improve- 
ments with   6483 

Of  usury  5564 

Of  limitation,  how  replied  to 5Xi'! 

.  In  quo  warranto  proceeding 6846 

In    assumpsit    on    sealed    Instru- 
ment   6088 

To  petition 6096 

Several    6107 

Filing  pleas  in  abatement  and  in 

bar    6107 

Order  of  trial  of 6107 

Not     rejected     because     provable 

under  general  issue  6107 

Of  infancy,  when  not  allowed 6108 

— In  action  on  bond  of  State  cadet 
at  Virginia  Military  Institute..   849 

Unnecessary  allegations  In 6109 

How  to  commence    6113 

Subseriuent,     unnecessary     aver- 
ments      6114 

Defects  In  for  which  verdict  not 

set   aside    «11» 

Denying    writing    6125 

Denying    ownership    of    property 

or    instrumentality     6126 

Denying     partnership     or     Incor- 
poration,   verification     612': 

To      declaration      In      assumpsit, 

when   affidavit  required 6133 

Not  received  after  attachment   to 

answer    Interrogatories    6136 

When   money    paid   into  court 6142 

— proceedings   on    6143 

Of  payment    6141,  6144 

Of    set-off    6144 

Special   plea  of  set-off    *'*5 

— proceedings  on 6146-6150 

Pi.RA   IN   ABATE.MENT 

See  also  "Plean'i  "Pleadian" 
Objection    that    railway    company 
Is  designated  railroad  company 
or  vice  versa  cannot  be  raised 

by      6 

Costs     when     demurrer     to     sus- 
tained      S521 

In  criminal  case,  when   filed  and 

tried     4907- 

For  misnomer,  not  allowed 6101 
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PLEA   IN   ABATEMENT — Cob. 

Defects     available     by     plea     in 

abatement  only    6103 

Time   for  flllngr    6108 

Filed   with  pleas  in  bar 6107 

— order    of    trial    of    6107 

Verification      6124 

PLBADINO 

See  also  «Dc«laimti«B''t  "E^alty"} 
M|MBe>'«      xpieaa"!      «Plea      ta 
Abatement" 
Costs,    when    pleading    adjudged 

Insufficient     3521 

Mistakes  or  omissions  In,  extent 
of  liability  of  personal  repre- 
sentative and  surety  by  reason 

of    6389 

Supreme  Court  of  Appeals  may 
make  regulations  and  rules  for 

practice     6969 

Notices  and   motions 6041-6048 

Nonsuit    for   not    flling 6078,    6079 

Not  necessary  to  pleiu]  where 
contract   made  or  act  done.... 6081 

Jurisdiction,    allegation    of 6082 

Proferl    6082 

Oyer     6082 

Allegations        not        traversable, 

omitted     6083 

Action  not  to  abate  for  want  of 

form     6086 

Bill   of  particulars    6091 

— declaration  averring  negli- 
gence   6118 

Joinder  of  tenants  In  common. .  .6099 
Suit  in  name  of  dead  obligee  on 

official    bond    6100 

Non-Joinder  or  mis-jolnder,  effect 

of    6101 

— how   new   party   brought    In 6102 

Protestation    unnecessary     6110 

Proceeding    without    similiter    or 

joinder  In  demurrer 6112 

Default  In,  judgment    6131 

Court's  control    over    6140 

Harmless  error 6331,  6332 

Inqulrv    of    damages 6131-6133 

Striking  out,  for  falling  to  tes- 
tify      621J 

Dismissal  of  suit  of  or  judgment 
against  party  refusing  to  an- 
swer  Interrogatories    6236 

— refusing  to  produce   books  and 

papers    6231 

Faulty  counts.  Instruction  to  dis- 
regard    6258 

In  Partlcnlnr  Actions  or  Proeeedlnga 

Contest   of  election   259.  261 

Pleading  anew  or  amendment   by 

new    parties   to  suit    6168 

Office  judgment,  finality,  entering, 

lien     6134 

— setting    aside    .-.6135 

Recovery  of  penalties  for  viola- 
tion   of  revenue   laws 2394,   2395 

Recovery  of  debts  due  Slate. 

2513,  2514 

For   recover.v    of  fines    2543 

For  remission  of  fines 2670,  2673 

Recovery  of  unpaid  subscriptions 

to    stock    of   corporation     3843 

To  enforce  lien,  etc.,  on  chat- 
tels      6190 

Sale  or  lease  of  lands  of  per- 
sons under  disabilities 5335-6338 

Actions    by    or    against    personal 

representatives 5389  . 

Unlawful  entry  or  detainer, 

6445.  5446 

In   action   of   ejectment 5460,  5463 

Debt  or  assumpsit  on  negotiable 
instrument,  or  writing  for  pay- 
ment of  money    6769,  6760 

In  action  for  seduction   6780 

Action  for   Insulting   words 6781 

Quo  warranto  proceedings 6846 


Sec 
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In   action   of  trespass Hit 

In  action  on  insurance  policy tWl 

Contempt.   Insufficient  answer tlJT 

In  attachment  proceedings.  .63S2,  6JH 
In   action   on   Instrument  waiving 
homestead     or     demand     as    to 
which      homestead      cannot     be 

claimed     (5Si 

Allesatlona     aa      ta      Partlralar     Plseta. 
Acta,  or  Traaaaetloaa 
Of     consideration     In     action    on 

note  or  writing    ST5S 

Of   new   promise    itU 

Of  place  where  contract  made  or 

act   done    (SSI 

Of  Jurisdiction    W8! 

Not    traversable,    omitted    *♦^* 

Of  grounds  of  defense    tWl 

Of  contributory  negligence,  to  be 

stated   In   writing   «♦»; 

Plea  of  Infancy,  when  not  al- 
lowed      »l«t 

To  demurrer  (I1& 

Of  maklhg,  signing  or  Indorsing 
writing,  when   proof  of  not  re* 

quired    tlJ5 

Of  ownership  or  control  of  prop- 
erty   or    instrumentality,    when 

proof  not   necessary    tilt 

Of   partnership,    when   proof  not 

necessary    til" 

Of  incorporation,  when  proof  not 

necessary  €127 

Payment  before  action  brought.. (HI 
Payment  after  action    brought. 

6142.  (143 
Private   or   local    act,    not    neces- 
sary to  plead    Si*t 

Amendaeat 
Transfer    of    case     from    law    to 

equity  or  equity  to  law tM4 

Of  declaration  or  bill (»S 

For   variance   between    writ  and 

declaration «1M 

General    provision    for    (1*4 

After  demurrer,  right  to  Insist  on 

original   pleading    (IK 

Of  plea   (i:: 

Of    answer     (IIJ 

When  action  revived   in  name  of 

new  party   (IM 

After  variance   (JM 

To  conform  to  Judgment   (UJ 

De^lamtlaa 

In  ejectment  5l4S4 

— real  claimant  to  be  named  ln..S4M 

— what  to  be  stated  in   645:-S4(« 

— several  counts    14(* 

— notice     5441 

— pleading  or  demurring  to S4(> 

— claim  of  profits  and  damages.  .S481 
In    action    of   unlawful    entry   or 

detainer    S4(5 

In  action  to  recover  for  death  or 
Injury  of  employee  of  railroad 
may    embrace    cause    of   action 

under  act  of  Congress S7M 

Rule   to   file t«TS 

Non-suit   for   failure   to   file (*7t 

Account    filed    with    t*>* 

On  Insurance  policy (♦'< 

Amendment    ((SS 

— for  mlsnomT   (1*1 

— for  variance   (1*J 

Varying  from  writ,  plea  In  abate- 
ment  for    (1*» 

Alleging  negligence,  bill  of  par- 
ticulars    (in 

In  assumpsit,  verification  (1>' 

Faulty  count  In,  when  disre- 
garded      (15* 

On  bond  payable  In  Instalments.  .(24* 
For    penalty    for    breach   of  con- 
dition or  covenant  (S(! 
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Sec 
PLRADING — Con. 

Drmnrrer 

In  criminal  cases    4907 

To  Indictment  containing  several 

counts    4923 

To  declaration  in  ejectment 5463 

Action   for   Insulting  words 6781 

To  petition  for  mandamus  or  pro- 
hibition  .5834 

Quo  warranto  proceedings    6840 

Proceeding  without  joinder  in... 6112 

Form   of   611B 

Form  of  joinder  m 6115 

Amendment     6115 

Grounds    for    611« 

To   evidence    6117 

— grounds    of    6117 

— withdrawal     6117 

Defects   disregarded   on (118 

— allegation  of  negligence 6118 

Set  down  to  be  argued   6120 

After    attachment    to   answer    in- 
terrogatories      61S6 

Attachment    proceedings. 6382 

To   declaration    containing   faulty 
counts    . . . . , 6258 

Plea  or  Aaawer 

Number     of     pleas     in     criminal 

cases    . ., 4907 

In    action    of    unlawful    fcntry    or 

detainer    5445 

To  declaration  In  ejectment 64(3 

— statement    of    claim     for    im- 

ments     54(13 

Of  usury 5654 

Of  limitation,   how  replied   to 6812 

Answer    to    petition    for    writ    of 

mandamus  or  prohibition 5834 

In  quo  warranto  proceeding 5846 

In    assumpsit    on    sealed    instru- 
ment      6088 

Several    6107 

Kiling  pleas  In  abatement  and  In 

har    6107 

Order  of  trial  of 6107 

Not     rejected     because     provable 

under  general  issue  (107 

Of  infancy,  when  not  allowed. ..  .6108 

t'nnecessary    allegations    In 6109 

Traverse,    how    to    conclude 6111 

How   to  commence   6113 

Subsequent,      unnecessary     aver- 
ments      6114 

Defects   in   for  which  verdict  not 

set    aside    6119 

After  demurrer  overruled 6120 

In    eciuity,    set    down    for    argu- 
ment     6120 

— Jury  trial    6121 

Jury    trial    6121 

Time  for  filing 6122 

Testing  sufficiency  of 6123 

Amendment     6123 

Non  est  factum,  verification 6124 

Denying    writing    6125 

Denying    ownership    of    property 

or   instrumentality    612( 

Denying  partnership  or  corpora- 
tion, verification    6127 

Effect    as    evidence    when    oath 

waived     6128 

Not  received  after  attachment  to 

answer  Interrogatories    6136 

P?.yment     6141,    6144 

when  money   paid  Into  court. 

In    attachment    proceedings 6382 

—of    garnishee    6398 

PLEA  IN  ABATEMENT 

Misnomer  not  ground  for 6101 

Defects   availRble   by  plea  only.. 6103 

Plea  to  jurisdiction    6105 

Filed  with  pleas  In  bar 6107 

—order  of  trial  of   6107 

Verification    6124 


Sec. 
PLEADING — Coa. 

PLEA  IN  BAR 

No  plea  In  abatement  after 6105 

When  not  allowed  In  assumpsit.  .6133 
PLEA  OF   SET-OFF 

Description    6144 

Special    plea    6145,    6146 

To  part  of  demand  6148 

No   dismissal   after (149 

Defendant  becomes  plaintiff 6149 

Proceedings  on   plea    6150 

Assignor,  when  made  party   6160 

,„  Re»llcatloB 

To  plea  of  usury 5554 

lo  plea  of  limitation 5812 

Unnecessary  allegations  in 6109 

When  clerk  to  enter   6138 

To  plea  of  set-off   6146 

Want  of,  not  ground  for  rever- 
sal      6332 

Verl«ca<loa 

Plea  la  abatement 6124 

Plea  of  non  est  factum 6124 

Plea    denying    writing    ..(126 

— denying  ownership  of  property 

or   Instrumentality    6126 

— denying  partnership  or  Incor- 
poration     > 6127 

— of  set-off    6146 

Verification    before   clerk !612» 

— belief  sufficient    612» 

Declaration    in   assumpsit 6138* 

— P'ca   » 6133 

PLKnOB 

Of  warehouse  recglpt,  warranty.  .1335 

Of  Slate   bonds,  transfer    2636 

Of   corporation    stock,    voting 3800 

— transfer  on  books  of  corpora- 
tion      3839 

Of  goods  of  another  and'  falilng 
to  pay  over  proceeds,  punish- 
ment         4463 

Of  mortgaged  goods,  fraudulent- 
ly,   punishment    4455 

Of    exempt    property,     void 6564 

PLOVBR 

Unlawful    hunting    3356 

Shipment  from  State S36i 

PLiriHBING 

License    1544 

Inspector,  appointment,  duties, 
salary     1544 

POtHJMOKB  RIVKR 

Compact  as  to   14 

POCOMOKB  SOIINR 

Use  of  oyster  scrape  or  dredge  In, 
permit    3248 

Dredges  or  scrapes,  having  iii 
possession  while  taking  oysters 
in     3280 

Taking  clams  In,  regulations  for!  !32»3 
POISON 

Sale  of,  regulation  by  Board  of 
Pharnniacy     i672 

— by    physicians i681 

For  destruction  of  pests,  etc....l6?l 

— label    on    bottle,   box,  vial    etc 
antidote i69l 

— who  may  sell   i682 

Administered  In  State,  death  out- 
side, jurisdiction  of  prosecu- 
I'""     •■; 4398 

— In  county  or  corporation,  death 
in  another   4772 

Attempt  to  administer,  punish- 
ment     4400 

Administering  to  live  stock,  fowls, 
dogs,  punishment  4467 

Analysis  of  In  criminal  case,  com- 
pensation  for    49.'ie 

POLICE 

See  also  »CI<leii  and  Towaa>' 

Suspension  and  removal  of  of- 
ficers     Va.  Const.,   t   120 
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Sec. 
POLICB — Coa. 

Free  transportation  to, 

Va.  Const.,  i  161 

At    capltol    402 

— salary     30J.  3446 

— powers,  duties  and  (unctions, 

411,  413 
Appointment   of  as  probation   of- 

flcer.    salary    1912.    1943,    1944 

BnforcInK  laws  relating  to  auto- 
mobiles and  motor  vehicles   ...2144 

State  library,  salary 3446 

Offlcers    not    to    be    Interested    In 

contract  with  county 2707 

Powers   and    duties 2991 

Compensation   J991 

Fee,  as  witness 2991 

Expenses    2991 

Reward,  right  to  receive 2991 

At    race    courses,    fair    grounds, 

4c.    3006 

Suspension  and  removal   3010 

Pension    for   members    3036 

Commissioners,         Investigations, 

witnesses,  etc 2986 

Baintr,  civil  and  police  Justice,  to 

have  authority  of 3110 

Employed  by  Commission  of  Fish- 
eries   31J4 

— arrest  and  seizure  by 3166 

— authority    to   compromise 3166 

•    Designation  of  by  oyster  inspec- 
tor       3276 

Ex  ofllcio  game  wardens  3323 

Allowance   to   In  lieu   of  fees 3611 

Sergeant,    fees,    how   paid 3611 

Captain,  fees,  how  paid 3611 

Conductors  and  motormen  of  elec- 
tric railways  as    3981 

Executions  of  search  warrant,  vio- 
lation of  law  relating  to  cruelty 

to  animals   4667 

Appointment     of     for     religious 

meetings    4580 

To  remove  advertisement  of  In- 
toxicating   liquor    from     public 

place,  billboard  or  sign 4609 

To  enforce  prohibition  law 4666 

— fees     4656 

Chief,  to  prescribe  form  for  re- 
ports by  Junk  dealers   4711 

Search  warrant  directed  to 4821 

^-disposition    of   property 4823 

Direction  of  warrant  of  arrest 
to    4824 

When    person    arrested    by    tried 

without  warrant   4992 

Exempt  from  Jury  service 5986 

pouce;  agknt 

Appointment  by  railroad  com- 
pany    3944. 

— powers    3944 

For  steamboat  wharf,  appoint- 
ment,  removal    4025 

— powers,  duties    4028 

POLICE  COMMISSIONERS 

See  «BfMird  of  Police  Cominta- 
■loaers** 

POLICE  COURT  OP  RICHMOND 
.See  also  "Polle*  Jaatleeo** 

Jurisdiction    3094,   4987 

— of  proceeding  to  collect  fine  for 
failure  of  State  institutions  to 
furnish  copies  of  publications  to 

State  Library    35B 

— over  offenses  in  Capitol  Square.   41 S 

Appeals  from    5913 

Salary  of  police  Justice 30D6 

POLiCn;  DEPARTMENT 
See  "Poilee" 

POLICE  JUSTICES 

Vacating  ofllce  by  holding  cer- 
tain olher  public  ofllces 3093 


Sec. 
POLICE  JUSTICES — Coa. 

Election    J0S4 

Term    JM4 

Powers,  Jurisdiction    3091.  4M7 

Appeals    from    JOM 

Salary    Mti 

— how  paid    J507 

Designation  of  person  to  sit  for..30$l 

Fees,  payment  from  treasury 3S(4 

Appeals  from • 4989.  4»M 

When  to  try  misdemeanor  with- 
out  warrant    4JJ1 

JartMllrtloB 

Jurisdiction    3094.  4fti 

Trial  of  misdemeanor  on  war- 
rant     4917 

— without  warrant,  when 49JI 

Condemnation  of  adulterated,  mis- 
branded  or  substituted  food....ll<4 

— Judgment,  sale   ll«i 

— appeal    IHS 

— proceeds     IIM 

Prosecution    for    selling    unsound 

meat Ull 

Sale  of  deleterious  or  unwhole- 
some  food    1118 

Physicians,     proceedings     to     test 

right  to  practice  UI4 

Delinquent,  dependent  .or  neg- 
lected children  committed  to 
Board  of 'Charities  and  Correc- 
tions or  Institution  by 19C6 

Child    under    18   years  of  age  not 

to  be  committed  to  Jail 1908.  1914 

— commitment  of  to  Board  of 
Charities  and  Corrections  or  in- 
stitution     1908.  1914 

—appeal    1914.    1915 

Delinquent  children,  appointment 

of   physician    to   examine 1910 

— placing  In  hospital   191* 

— delivery  to  probation  olBcer 19U 

— report  of  probation  officer,  pro- 

'ceedlngs    1913 

— petition  of  probation  olllcer  for 
disposition  of  1915 

—  — proceedings  on    1915 

—  -^<!ontempt    191* 

appeal   1917 

Children  convicted  of  misde- 
meanor,    corporal      punishment 

of     1924 

Prosecution  of  husband  or  parent 
deserting  or  failing  to  support 
wife  or  child 1937-1944 

Intoxicating  liquors,  violations  of 
law  as  to  4614 

—of   ordinances   relating   to    4615 

— territorial  extent  of  Jurisdic- 
tion     4615 

— notice  of  prosecutions  to  Com- 
missioner of  Prohibition 4115 

— search  warrant  for  violations 
of  law 4613 

— warrant  for  arrest  of  person 
bringing     ardent     spirits     into 

State    4636 

POLICE  OFFICTERS 

See  "Pollee" 
POLICE  POWER 

Over  corporations Va.  Const.,  J  15J 

Chapter    on    intoxicating    liquors 

deemed  exercise  of 4659 

POLICY 

See  also  oiBsamaee"!  "Life  laaar-. 
■nee" 

Of  Insurance,  type  printed  in 4JI7 

— limitation  in  of  time  In  which 
acton  to  be  brought 4t27 

— conditions,  when  violation  of  no 
defense    4127 

Life  Insurance,  when  incon- 
testable   4«l 

Of  accident  Insurance,  type  to  be 
printed  In 4315 
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Sec. 
POLITICAI.  DISABII.ITIBS 

Power  of  Governor  to  remove, 

Va.   Const.,   i   73 

POI^ITICAIi   PARTIES 

See  ^'Primary   Klevtloaa"  . 

To  determine  method  of  nomi- 
nating: candidates   222 

Chairmen  of  to  receive  abstract  of 
votes  cast  at  primary  election.    141 

— to  publish  in  newspaper  names 
of  persons  receiving:  nomina- 
tions        241 

— when  to  dispatch  special  mes- 
8eng:er  for  abstract  of  votes. . .   241 

No   primary  held,    when 246 

Duty  to  notify  Secretary  of  the 
Commonwealth  of  adoption  of 
direct    primary    248 

Fees  paid  by  candidates,  when 
fixed  by 249 

Members,  on  Board  of  Agricul- 
ture     1099 

Members,  local  board  of  re- 
view     222C 

POT,l,S 

See  «E:iee«loas» 
POLL  ROOKS 

See  ^Blectlana" 
POM.  TAX 

Payment  of  prerenuislte  to  ree'ls- 
tratlon   Va.  Const.,  if,  ig.  90 

— to  voting Va.  Const.,  «  21 

— who  exempt   Va.  Const.,  i  22 

When  payment  enforced. 

Va.  Const..  {  22 

Duty  of  offlcers  as  to  I'^t  of  paid. 

Va.  Const.    (  .tg 

Payment  by  voter.. T3.   82,  83.  93,   109 

List  of  paid,  treasurer  to  fur- 
nish         109 

— white  and  colored  persons  sep- 
arate        1 09 

— correction  of tlO 

— conies  of,   to  whom  delivered..   Ill 

— effect    as   evidence    Ill 

— fee  for  making,  certifying,  po«t- 
Ing 112.  114 

— residents  of  Incorporntea  town.    114 

Treasurer,  clerk,  sheriff,  violation 
of   duty   as    to,    penalty US 

Evidence  of  pavment  of  when 
voter  is  transferred IIS 

— treasurer  to  furnish  rertlflrnte..    11R 

Assessment   of  for  omitted  v^nr^      116 

— on  nerson  hecomim?  of  ase  after 
first  of  February  In  any  year..    116 
POl.VTWCHNir  INSTfTIi'TK! 

See    «VlrKlnl«     Aarrlraltnr<i>     !»••« 
Me4>hMnlr«l    ColV^e    and    Poly- 
terhale  InMltnte'' 
POJglES 

Running  at  Isrre  in  vlllne"-«  and 
unincorporated         commu^'ti^s. 

penalty    3,150.    3651 

pool,  ROOM 

Revocation  of  license  for  viola- 
tion of  prohibition  law 4663 

pool,  SEM.I'Mn 

Punishment 4682.  4683 

pool,  TAR1,B8 

L.|c»nse  for 2373 

POOR 

Pee   also  "In   Por»>»o   Pan^-erl*" 

Dlsoualiflcatlon  of  as  voters R2 

— Va.  Const.,   {   23 

Kxrluslon  from  roglstrallon 93 

County  school  hoar''  t«  opn'v 
funds  donated  for  education  o». 

648.  650 

Consumptives,  maintenance  at 
State   institution    '":<»<! 

Vaccination,  f»ee 1530 


Sec, 
POOR — Cob. 

Physician     tor,     to     attend     sick 
prisoner  in  convict  road  force.. 2091 

— fee    2091 

Legal    settlement    2800 

Removal   to  place  of   last   settle- 
ment    2802,  2803,  2804 

Relief  of 2800,  2803,  2806 

— court  may  direct   2801 

— application  for  2800 

Begging,  preventing   2804 

— penalty  for 2804 

Contingent  fund  for  care  of 2806 

Vagrants,   who  are    2808 

— proceeding  against ..2809 

— bond  2809 

— punishment   2809 

—discharge    2810 

Farm  for,  purchase  of  by  super- 
visors      2728 

Contracts   to   provide   subsistence 

for    2730 

Gloucester  charity  school 2811 

Nanscmond   County    2811 

Glebe    lands,    Kssex   County 2811 

James    City    County     2812 

Reduced    rate    of    transportation 
to    8918 

Exemptions    6652-6566 

Board  of  Poor  Comnitaaioacra 

Organisation 1904 

Officers    1904 

Meetings 1904 

Reports,  form   1904 

— penalty  for  failure  to  make 1904 

Ovemeent  of  Poor 

Glebe  land  used  by 36 

Donations  received  by 87 

Flection    127 

Term    127 

Property  held  by  vested  in  school 

boards   648 

Idiots    returned     from     hospitals 

to    1039 

Member   of  Board   of   Poor  Com- 

nrvlasloners    1904 

Bond    2698 

Not  to  be  interested  in  contracts 

with   county    2707 

Applioation  to  for  relief ...  .2800.  2801 
Removal  of  poor  to  place  of  last 

settlement 2802,  2804 

Provision  for  poor  on  removal.  .2803 

To  prevent  begging 2804 

Provision      for     poor     outside     of 

poorhouse 2805 

Pay 2866 

Construction  of  word 2813 

Placing    minor    in    institution    or 
binding  out  as  apprentice, 

5299,  SSOO 

— bond 6303,  5304 

Execution      against,      no      forth- 
coming bond  taken 6624,  6525 

Poor  Honsea 
Feeble-minded   women,   when   not 

received   in    109A 

Inmate,    tubercular,    examination 

and  report  1646 

— penalty    1546 

— segregation   1547 

Records  of 1676 

Dead  bodies,  delivery  to  Anatomi- 
cal Board   1731 

Reports    by    to    Board    of    Chari- 
ties and   Corrections    1895 

Plans  for,  submitted  to  Board  of 

Charities  and  Corrections 1896 

inspection    of    by    local    commit- 
tee of  visitors    1897 

Erection  or  repairing,  loan  for  by 

supervisors    2738 

— approval    of    court,    order    for 

election    2738 

— election    2739 

— bond   issue    2740,  2741 
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Sec. 
POOR^-Com. 

Superintendent  to  have  charge. .  .2794 

Poor  to  be  kept  at 2805 

Conservator  of  peace  for 2807 

SaperlaleBdeBt  »r  Poor 

Election    126 

— Va,   Const.,   H    110,  112 

Term    126 

— Va.  Const.,    St    110,    112 
Ueraber  of  board  of  poor  commis- 
sioners   1904 

Qualification 2696,  2S97 

— oath 2696,  2697 

— bond    2696-2698 

— vacancy  for  failure  to  qualify.  .2697 
Holding:  other  office,  prohibited.  .2702 
— Va.   Const.,    i    US 

— office   vacated   thereby    2702 

Not   to  be   interested   in   contract 

with  county 2707 

Recommendation  for  appoint- 
ment      2716 

Audit  of  accounts  of  by  super- 
visors   2719 

Duties    2794 

Receipts,   disbursements,    account 

of  funds 2796,  2797 

Suits  by  or  against 2797 

Annual    report    2798 

Salary    2799 

Application  fur  appointment  of 
conservator  of  peace  at  poor- 
house  2807 

POOIt  DBBTOH 

See     ••BzemntloBs"!     "Homeatead 
ESsemptloM" 
PO«)UOSIN  RIVBR 

Use  of  pound  nets  In 3173 

— penalty   3173 

PORK 

See  also  "laspeelora'^i  ••■■apee- 
tlon" 

Inspectors  of 1400-1402 

How  packed  for  inspection 1410 

— owner    to     mark    weight    and 

tare : 1415 

penalty   for  failure    1417 

— brand   1419 

— how  marked  when  unflt  to  pass.  1428 
PORT  M'ARDENS 

For    city    of    Richmond    3658 

PORTER 

Hee  also  *<lBtozlcatlBa;  Llqnora" 

As  ardent  spirits  4581 

PORTRAIT 

Unauthorized  use  of  for  adver- 
tising purposes    6782 

PORTSMOUTH 

See  also  ^Roard  of  Harbor  Coa»- 
■■■•alonera    of    Norfolk.    Pbrts- 
■ioath  aad  Norfolk  Coaatr" 
Norfolk  County  ferries,   property 

in 2049 

— leasing,   schedules,   bonds 2060 

—committee,   appointment 2050 

— profits    2051 

Judge      of      corporation      court, 

salary  ■ 3468 

— Increase    3469 

— decrease    3469 

Commonwealth's   attorney,    fees.. 3505 
Deputy    sergeant,    allowance    to.. 3516 
Board  of  Harbor  Commissioners  of 
Norfolk,   Portsmouth   and    Nor- 
folk County,  members  from 3666 

— vacancy 3666 

—expenses,   assessment   for 3674 

Harbor  masters  3673 

— duties  3673,  3681 

— term     3680 

Wharves,    unauthorized    erection 

of 3675 

Docks,  examination  and  repair.. 3676 
Report  of  harbor  commissioners.  .3677 


Sec 
PORTSMOUTH — Coa. 

Circuit  court 58S'. 

City  of  first  class   5>«5 

Courts   in   continued    Hoi 

PORTSMOUTH  HARBOR 

Am-horing  small  boats  in  channel, 

penalty    JtM 

POSSE  COMITATUS 

Summoning  to  aid  in  service  or 
process    28li 

— ^In  arrest  for  violation  of  fishery 
laws  ilii 

— In  enforcing  oyster  laws J:t< 

POSSESSION 

See  also  «Advera«  Paaaeaatoa"! 
"Writ  of  PoMeaaloa" 

Of  Governor's  house  when  office 
vacant   4»l 

Location  of  land  warrant  when 
land  in  possession  of  another, 

428-411 

Ijocatlon  on  land  warrant,  wheu 
invalid  because  already  settled.  457 

X/and  in  possession  not  to  escheat.  4)i 

When  given  to  claimant  pending 
petition  for  redress  against 
escheat   SOS 

By  escheator 501 

Of  adulterated  flour,  effect  as  evi- 
dence    IIJI 

Effect  of  as  evidence  in  prosecu- 
tions for  sale  of  meal 1195 

Of  timber,  changed  by  branding.. 1451 

Of  land  purchased  at  delinquent 
tax  sale 24;<i 

Of  tools  with  Intent  to  commit 
burglary,  robbery,  larceny 4411 

Of  certain  house  fixtures,  as  evi- 
dence of  buying  or  receiving 
with    intent    to    defraud    144* 

Of  pig-iron  or  other  metal,  as 
evidence  of  buying  or  receiving 
with  intent   to  defraud 445* 

Of  forged  bank  notes,  base  coin, 
punishment    44H 

Of  anything  designed  for  forging, 
punishment  44SS 

Of  black  Jack,  metal  knucks.  etc., 
evidence  of  intent  to  sell 4515 

Of  obscene  literature,  punish- 
ment      454» 

Of  ardent  spirits  as  prima  facie 
evidence  of  intent  to  sell 4t*t 

Of  slot  machine,  as  evidence 4«S 

Of  stolen  article  by  Junk  dealers, 
when  larceny   4TU 

Proof  of  In  criminal  prosecutions. 4872 

By  convicts.  Instruments  for  pur- 
pose  of  escape,   etc 5»4S 

— punishment   S»H 

Gifts  of  personal  property 5J42 

Transfer  of  by  conveyances  to 
uses   5155 

Of  loaned  chattels,  rights  of 
creditors     5181 

Of  real  estate,  as  notice  to  pur- 
chaser of  Intertst  therein SIK 

Of  apprentice,  proceeding  for  en- 
ticing  or   harboring    5111 

Unlawful  detainer,  proceeding  to 
recover    6445-545* 

— for  non-payment  of  rent 6448 

Proof  of  in  action  of  ejectment.. 5444 

Of  part  of  land,  when  not  deemed 
possession   of  whole    547* 

Right  of  landlord  to  on  desertion 
of  premises  by  tenant   5511 

Suit  by  person  out  of  possession, 
to   remove  cloud  on   title tU% 

Personal  property.  Hen  for  re- 
pairs   6411 

l,evy  of  execution  on  property  in 
personal  possession  of  debtor.. C4H 

Writ  of.  when  issued (411 

— how  enforced   6481 


Digitized  by 


Google 


tsiax 


(381) 


Sec. 

P09TAGB 

Allowed  register  of  land  office  for 
return  ot  defective  plat 466 

Allowed  reglater  of  land  office 
maillnK  list   of  grants    2277 

Of  commissioner  of  revenue,  how 
repaid    2360 

Of  clerk  of  the  court    2S60 

On  process  sent  out  of  Jurisdic- 
tion      : 2827 

For  Commission  of  Fisheries 3169 

On  decisions  transmitted  to  lower 

court    , 636li 

POSTHVHOUSI  CHILDREN 

Pretermitted    6242,    5243 

Inheritance  by   5271 

POSTING 

Agent,  appointment  of  to  conduct 
mercantile  business 5223 

Appraisal  of  estrays  or  adrift 
property   3565 

Attachment   before  Justice    6415 

—for  rent 6418 

Automobile,  notice  of  sale  of  on 
Judgment    against    owner 2147 

B.anlcs  and  trust  companies,  rules 
for  deposit  In 4147 

Board  of  health,  rules    14!n 

Cities,  ordinance  to  contract  cor- 
porate limits 2969 

— of  flrsl  class,  notice  of  special 
election 2919 

— statement  of  disbursements  by 
councils    3078 

County,   petition  to  create   new.  .2674 

— notice  of  sale  ol  property  ot 2723 

Children,  list  of  employed  in  fac- 
tory,  workshop,  &c 1810 

Court,  order  or  warrant  for  spe- 
cial term  of   6894 

— order  changing  place  of  hold- 
ing     6966 

Courthouse,  notice  of  election  for 
removal  of 274b 

— notice  of  completion  of 2747 

— notice  of  contested  election,  re- 
moval of 2754 

Debts  due  State,  notice  of  sale  of 
real    estate    on    execution 2620 

Decedent's  estate,  notice  of  time 
and  place  of  proof  of  debts 
against  before  commissioner. .  .5420 

Drainage  district,  publication 
against  unknown  owner  In  pro- 
ceeding to  establlslf 1740 

— notice  of  hearing  on  report  of 
viewers 1745,  1766 

— notice  of  proiiosai  to  issue 
bonds  by  drainage  commis- 
sioner     1772 

Duel,    person    refusing   to   flKht..4423 

Elections,  list  of  persons  admitted 
to   registration   to  vote 98 

Eminent  domain  proceedings, 
order  of  publication   in 43S6 

Expectorating  In  public  places, 
copy  of  law  prohibiting 1660 

Fences,  lawful,  notice  of  proceed- 
ing by  supervisors  for  declar- 
ing     3647 

— notice,   proceeding  to   establish 

stream  or  canal  as 3663.  3654 

Ferry,    copy    of    order    requiring 

proprietor  of  to   give  bond 2042 

Fiduciaries,  list  of 6423 

Fines  reported  by  Justices,  list  of. 2561 
Fish,  notice  of  uppllcatlon  for 
license  to  catch  for.  or  to  manu- 
facture into,  oil  or  manure.  ..  .3188 
Forfeitures,  notice  in  proceeding 
to  enforce  for  violation  fish, 
game  and  oyster  laws   3367 

— notice  of  sale  of  forfeited  prop- 
erty    3377 


Sec 
POSTING — Cob. 

— notice    of    enforcement    of    for 

gaming,  lottery,  raffle,  &c 4986 

Hotels,  list  of  charges    15S6 

— \\arnings   and   directions   as  to 

use  of  gas   1607  " 

Infancy,    notice   of   by   trader...    CliiS 
Intoxicating     liquors,     notice     by 
druggist      of     application      for 

license  to  sell 4599 

— by  hotel  keeper,  application  for 

license   to   sell    4602 

— advertisement  of  sale  of  vehicle 

used  in  transporting 4668 

Jails,  rules  In   2869 

Land  grant,  notice  of  application 

to  correct  mistake  iu 375 

l,and   warrant,  notice  of  time  ot 

survey  on   433 

Landlord,  notice   by   to  take   pos- 
session of  deserted  premises. .  .55J8 
Magisterial  districts,  petition   for 

rearrungemeni  ot  2688 

Mechanic's    lien,     notice     In    pro- 
ceeding to  perfect  or  enforce. .6442 
Mine,  certiflcate  of  inspection  of.  1837 

— rules    in    1878 

Not  ice.  service  by   6041 

Unler     of     publication     to     com- 
mence  suit    6070 

— in  Supreme  Court  of  Appeals.  .6073 
Oyster  planting   ground,   applica- 
tion tor  assignment  of   3226 

— memorandum  of  assignment  of. 3225 
—list    of    parcels    and    plats    of 

rented    ■ 3271 

Penitentiary,  rules  for   4996 

— eerlain     sections     of     Q)de     In 

ctils    BOSO 

Pensions,  list  of  applications  for.  .2656 
Poor,  report  of  superintendent  of.  2798 

Process   6070 

Railroad  and  transportation  com- 

Dixnies.  laws  posted  by 3741 

Hoads,    process    in    proceeding    to 

establish     1979 

— notice    ot    application    tor    dis- 
continuance of 1984 

-local  road  legislation  by  super- 
visors   2014 

— notice    of    letting   contract    for 

maintenance  of 2029 

— report  ot  superintendent  of... 2037 
Sale,  by  officer  of  goods  levied  on, 

notice  of 2832,  2833 

—of  personal  property  to  satisfy 

lien,  notice  of 6449 

School    bonds,   notice  of  election 

for  Issuance  of 769 

School  property,  notice  of  sale  or 

f  xohange  of 649 

State   forrester,   notices   by 638 

Supervisors,  statement  of  receipts, 

disbursements    and    estimates.  .2768 
Taxati'  n.  treasurer's  list  ot  uncol- 

l'>(<ible    taxes    24'6 

—delinquent   tax    list 2129 

— notice  of  renting  or  leasing  real 

ei^tate   for  collection  of  taxes.. 2439 
— delinquent  real  estate,  list  of.. 2460 

notice  of  sale 2460,  2461 

— order  of  publication,  proceeding 

to   purchase  delinquent  land... 2495 
Trwns.   writ   of  election   on    bond 

issue     2749 

— netition    to    Incorporate 2881 

— notice  of  election    2999 

Treasurers,    statement    of    delin- 
quent      2413 

— notice  of  motion   for  discharge 

of    2792 

Turnpike  company,  rates  of  toll.. 4085 
— receiving     more     than     lawful 
tolls,      notice      of      proceeding 
against   4087 
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Sec 
PORTING — Com. 

Village  or  unincorporated  com- 
munity, notice  of  petition  for 
esta1>lisliment  of  boundary  of. 3550 

Tobacco  warehouse,  public, 
notice  or  discontinuance  of.... 1348 

Wiiarf,  notice  of  petition  to  erect 
at   county   landing    J998 

Wreclcs,  iaw  as  to   3611 

P08TM.4STB:RS 

Duties  of  witli  respect  to  absent 
voters   206,  210 

Disquaiincation  for  State  and  city 
ofnces    291 

Qualiflcation  of  as  division  super- 
intendents  of  schools 624 

Qualiflcation      of     as      school      trus- 
tees        637 

Exempt  from  jury  service C9S6 

POSTOFFICBS 

See  also  ^'MmU"^  xPostaiaBteni'' 

Condemnation  of  land  by  United 
States  for    19 

Ofllcers  and  employees  of  exempt 

from   Jury   service    6986 

POSTRIDBRS 

Exempt   from  Jury  service 6986 

POSTS 

Injury     to     or     destruction      of, 

penalty    4730 

POTATOES 

Bushel,    standard    1470 

Levy  or  distress  on   2830 

POTOMAC  RIVBR 

Citizens  of  Virginia  and  Mary- 
land, rights  In 14 

Quarantine   in    14 

Vessels  to  or  from  exempt  from 

pilotage    3647 

Ballast,   illegally  unloading  in... 3666 
— falling  to   produce  certiflcate.  .3667 
Taking,    stealing,   carrying   away 
sand    from    banlts    of,    punish- 
ment      4441 

Culling  oysters  caught  In  estu- 
aries  of    3244 

Oysters,      concurrent      legislation 

with  Maryland  relating  to  ....3299 
— who  may  take,  penalties..;  1,  3299 
— restrictions     as     to     time     and 

•  manner  of  taking   i  2,  3299 

— cull  law,  penalties -.  .J  3.  3299 

— taking  seed  oysters,  pen- 
alty    I  4,  3299 

— buying       or       carrying       seed 

oysters,  permit,  penalty J  6,  3299 

— concurrent  Jurisdiction  for  pun- 
ishing offenses 5»7,  3299 

— penalties,     forfeiture     of    boat, 

net   &c S  8,  3299 

— failure    of    officer    to    perform 

duty,  penalty ;  9,  3299 

— time  of  taking  effect....!   10,   3299 
— contract  of  March  28,  1786.  not 

affected ;  n,  3299 

— when  Governor  to  issue  proc- 
lamation-   ;    12,  3299 

— Inconsistent    acts    repealed, 

>    13     3299 
Fish   and   Ashing  in,    taking  fls'h 

with    nets,    etc 3206 

— killing  with  explosives,  poisons. 3206 

— penalty    8210 

— concurrent       legislation       with 

Maryland   relating  to    3299 

— who  may  take,  penalties..!   1,  3299 
— regulations  for  taking,  license, 

:    6,  3299 
— concurrent       Jurisdiction       for 

punishment  of  offenses !  7,  8299 

— penalties,     forfeiture     of     boat, 

nets,  &c (  8,  3299 

— failure  of  ofBcer  to  perform 
duty,  penalty   |   9,   3299 


Sec 
I'OTOMAC    RIVKR — Coa. 

— time  or  taking  effect !   16.  ttii 

— contract  of  March  28,  1786,  not 

affected i  11,  l»> 

— when  Governor  to  issue  proc- 
lamation   I  12.  3299 

— inconsistent  laws  repealed. 

I  13,  3]»> 

— shad,  herrings,  season  for J]M 

— within  regularly  hauleH  Ashing 

landing  prohibited 3301 

how  law  enforced  3JM 

— on  Sunday  JJ»1 

— with  gill  nets  and  seines,  re- 
strictions  on    33M 

— Jurisdiction         for        enforcing 

penalties     3304 

— basb,    season     for,     manner    of 

catching    33U 

— pike,   season   for,   etc SS»5 

— penalties 33tS 

POULTRY  FOOD 

Samples,    analysis    1I4S 

Application  to  sell   lJ4t 

Inspection,    fee 124( 

Certificate   124S,  lUi 

When  agent  need  not  pay  fee 1247 

Revocation  of  certincate   lilt 

Penalty   for  violations  of  law  as 

to     1S4» 

POUND  RrVER 

Obstructing  navigation  of.  pun- 
ishment      ....47H 

POWDKR 

Use  of  to  destroy  Ash 1195 

— penalty     319( 

POWDER  MAGAZINES 

Power  of  cities  and  towns  to 
regulate   i03t 

POWE».L'S    RIVBR 

Brectlon    of   Ash    dams  in 3199 

— penalty  J19J 

Fishing    In     J2«I 

Obstructing  navigation  of,  pun- 
ishment   47SI 

POWER 

See  also  '•Pabllc  Serviec  Cor*«ra- 
lioaa")     xPiiMle     VtlUty     Cob- 
paalei^ 
Provided  by  cities  of  second  class. 2>0( 

Furnishing,   as   public   utility i»«7 

Of  disposition  in  life  tenant,  when 

not  to  defeat  remainder 5147 

POWER  COMPANIES 

See  "CorporatlABs'^i  MPnMIc  Ser- 
vice      Corporatlona")       '•Pabllc 
VtUlty  CaatiMUilea" 
POWER  OP  APPOINTMENT 

How    executed    by    will    6210 

— marriage  not  to  revoke  will 6231 

When  devise  or  bequest  construed 

as  execution  of  2641 

POWER  OP  ATTORNEY 

For  transfer  of  State  bopd  or  cer- 

tlAcate 2636 

T-    ■       .'..y    real    est  u ».    i--   >  .:i 

tion    In    deed    book 33JJ 

For    transfer    of    stock   on    books 

of  corporation    18U 

Designating  Secretary  of  the 
Commonwealth  as  agent  on 
whom  process  may  be  served 
against   foreign   corporation.  ..334! 

— copy   as    evidence    3J4S 

Appointing  agent  on  whom  pro- 
cess against  corporation  may  be 

served   3S64 

— recordation,   revocation    J8S4 

Of  foreign  express  company  ap- 
pointing Secretary  of  Common- 
wealth agent  on  whom  process 

may  be  servid   4027 

— authorizing  State   Treasurer  to 
transfer  bonds   4611 
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Sec. 
POWER   OP  ATTORN  BY — Con. 

To  State  Treasurer,  to  transfer 
bonds  deposited  by  Insurance 
companies,  guaranty  companies, 
etc 4211 

To  execute  bonds  for  guaranty  or 
surety  company   4349 

— acknowledgement,    recordation.  .4349 

— revocation,  acknowledgment, 
recordation     4349 

Deed  made  by  attorney,  effect  of.614» 

Where    recorded    5203 

0(  attorney  In  fact  for  married 
woman    6216 

Foreign,  admissibility  as  evi- 
dence     6207 

POWHATAN  COUNTY 

Commonwealtti's  attorney,   fees.. 3606 
PRACTICE    OP   UXMV 

See  also  "Attorney  at  law"| 
"Board  of  Oar  Examlnera" 

Examination,  license,  etc.,  of  at- 
torneys     340S-3430 

Supreme  Court  of  Appeals  may 
prescribe    rules    for    5960 

Judges  not  to  engage  In    5975 

— Va.   Const.,   {    105 

PRECINCTS 

See  aI.so  "Elretlona" 

Removal  of  voter  from  not  to  de- 
prive of  right  to  vote 82 

— Va.  Const.,  {   18 
PREC1.VDI  NON 

Unnecessary    6109 

PREGNANCY 

Divorce  for,  when  6103 

PREJl'DICB 

Of  Jurors    6?00 

PREMISES 

Firemen  may  enter 3130 

Description  of  in  declaration  In 
ejectment    5468 

Breaking  and  entering  to  execute 
writ  of  possession   6483 

— to  execute   fieri   facias    6490 

PRBMIVMS 

On  bond,  of  Secretary  of  Common- 
wealth, payment  of   2134 

— of    officer    2698,    2699 

—  of  officers  of  State  Corporation 
Commission    3708 

— of  bank  examiner  and  clerk, 
how  paid    4121 

For  scalps,  supervisors  may 
award    2729 

Of  building  and  loan  associa- 
tions   4164 

For  Insurance,  refunding 4306 

— reserve  of 4311,  4322 

PRESCRIPTIONS 

See  also  "Pharmacy"!  "Phyalclana 
and  Snnceana" 

For  morphine,  opium,  heroin. 
etc 1693-1695 

For  cocaine,  eucalne,  etc 1698 

For  intoxicating  liquor,  when  un- 
lawful to  issue 4698 

— what  to  show 4591 

— to  be  in  duplicate 4654 

— nling  in  clerk's  office    4664 

— penalty  for  falling  to  make  in 
duplicate 4654 

— stamp  on    4668 

PRESENTMENT 

See  also  "IndictnenCi  «Iafonn«- 
tloB"!  Negotiable  lastnunenta" 

Duty  of  grand  Jury  to  make 4859 

How  made   4860 

Effect  of  irregularity  In  selecting 
grand    Jurors    4861 

Prosecutions  to  be  by   4865 

Process  for  appearance  of  ac- 
cused     4866 


Sec. 
PRBSENTM  ENT — Con. 

Name  of  prosecutor  to  be  written 

on,  when 4867 

Amendment  of   4876 

Discharge  of  accused   for  failure 

to  find,  time  for 4880 

Process  on,  capias  or  summons.  .4881 
— how  awarded,  directed,  return- 

fd.   executed    4882 

— ^when   issued    4889 

— mailing     to     officers     In     other 

counties 4884 

— execution   throughout  State. ..  .4886 
When    Information    need    not    be 

filed  on   4888 

Trial  on 4888 

Against     corporation,     summons 

on    4892 

— trial    4892 

For  recovery  of  fine 2643-2646 

— for  refusing  to  testify  In  inves- 
tigation of  merchant's  pur- 
chases    2366 

For  recovery  of  penalty  for  vio- 
lation   of    license    or    revenue 

laws    2394,    2396 

Jurisdiction    of   circuit   courts. 

6890.  6892 
— of    hustings    court    of    city    of 

Richmond 6913 

— of  hustings  court  of  Rich- 
mond. Part  II 6914 

For    violation    of    rules    of    Crop 

Pest    Commissioners    871 

For   public   nuisance    1520 

For     fraudulent    sale     of    stocks. 

bonds,    town   lots.    &c 4465 

For  violation   of  law   relating  to 

cruelty  to  animals  4564 

For  misdemeanor,  trial   4889 

PRESIDENT 
Of    Senate,    Lieutenant-Governor, 

compensation   Va.  Const.,  }  79 

— vote  in  case  of  tle..Va.  Const.,  t  79 

— pro  tempore   Va.  Const.,  i  47 

— when  to  Issue  writ  of  election  to 

fill  vacancy   in   Senate   81 

— to  act  as  Governor,  when 120 

— to  act  as  Lieutenant-Governor, 

when 121 

— calling  election  to  fill  vacancy 
In  omce  of  Governor  or  Lieu- 
tenant-Governor        120 

— special  election  ordered  by 146 

— appointment  of  auditing  com- 
mittee       311 

— to  certify  bills  for  public  print- 
ing      386 

— to  designate  ofl!lce  hours  of 
Legislative  Reference  Bureau..    676 

— salary,    mileage 34^4 

Of  State  Board  of  Education.  .600,  623 
Of    Board    of    Agriculture,    elec- 
tion   1101 

Of  State  Board  of  Health 1486 

Of  bank  or  banking  Institution.  .4109 

Of  savings  bank   4140 

Of  Supreme  Court  of  Appeals.. .  .5862 
— who  to  preside  In  absence  of.. 5863 

— salary    3463 

— convening  court  to   try  habeas 

corpus    6858 

PRESIDENT  OP  THE  VNITBD  STATES 

Electors  for,  number  74 

— how  and  when  chosen 74 

— election  and  meeting   76,  7» 

— vacancies 76 

' — compensation     77 

Ballots    and    voting    for    167 

Certificate  of  election  of 191 

Tie  vote   for,   how  determined...    192 
Law  ns  to  primary  elections  not 

applicable    to    226 

Privilege  from   arrest    2823 

Exempt    from    Jury    service    ...,698G 
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R«c. 
PBKSIDBWTIAl.   BLBCTOBS 

Number,    choice   or,    etc 74-77 

List  of  furnlslied   to  Secretary  of 

Commonwealth     }|i 

Ballots,    vote    }*' 

Certificate    of  election    of 191 

Tie  vote  for,  how  determined...   192 
Law    relative    to    primary    elec- 

tlons  not  applicable   to 226 

PRBSS 

Freedom    of Va.  Const.,  S     12 

— law    abridging   prohibited, 

Va.  Const,  t  68 

PRBSTON    AND    OLIN    INSTITUTE 

Name  changed  to  Virginia  Agri- 
cultural and  Mechanical  College 

and  Polytechnic  Institute 863 

Reversion  of  property  to 85o 

PRKSIHIPTION 

See  also  "K^-ideBce" 

Of    authority    of    person    making 

affidavit     for    another     278 

In    prosecution    for  unlawful  sale 

of    oleomargarine     1203 

Of  wilful  desertion  in  prosecu- 
tion  of   husband   or   parent 1941 

— of   abandonment    1942 

As   to   rates   established   by  State 

Corporation   Commission    3920 

— for   telephone    company 4056 

Of  chastity  of  female  In  prose- 
cution  for  seduction 4410 

In  prosecution  of  druggist  tor  un- 
lawful     sale      of      Intoxicating 

liquor       ......4595 

In  prosecution  of  keeper  of  ordi- 
nary   for    permitting   Ka'nb''"S, 

4689,    469V 
Failure  of  accused  to  testify  not 

to    create    *' "• 

Of  authority  of  agent  of  mer- 
cantile   business    6223 

Negotiable  Instrument,  as  to  date 

of     5573,    5679 

— delivery 6678 

— consideration      oao* 

— time  of  indorsement   6607 

— place   of   Indorsement 5608 

— of    holder    In    due    course 5621 

—order  of  liability  of  indorsers.  .5630 

. — cancellation     :■•■■:■  •  •6685 

Of  regularity  of  sale  under  deed 
of    trust,    mortgage    or    in    Jo-   ,„, 

diclal    proceeding    6196 

Failure    of    husband    or    wife    to 

testify    not    to    create    6211 

Of  death   from   absence   6239 

Of  payment  of  debt  secured  by 
mortgage,  deed  of  trust,  ven- 
dor's   lien,    etc 6466 

PRETKRMITTBD    CHICDBEN 

Provision    for    6242,    6243 

PRIMARY  ELECTIONS 

See  also  "Klec«loi*»"»  "Pure  Elec- 
tions*' 

Who   may  vote    Va.  Const.,  !  36 

General   Assembly   to  enact   laws 

to   regulate Va.   Const..  S    36 

General  provisions  for    *^1"?5? 

Construction   of  words    ..•■•• 221 

Nominations   of    what    candidates 

applicable    to    222 

_^to   which   not  applicable    226 

When    held    223 

How  held    • 224 

Jurisdiction   of  courts   to  enforce 

law    relating    to    224 

Clerks,   appointment  of    224 

—duties     224 

— not   to   Influence  voter    224 

—penalty    for    violating    law 224 

Electoral       boards      to      appoint 

judges     •••• 224 

Vote  required  to  nominate 226 


Sec 
PRIM.\RY    ELECTIONS — f«n. 

— tie,    how    determined    22S 

— abstract  of,  to  whom  for- 
warded       241 

—  — delivery  to  special  messen- 
ger      241 

Parties,  rights  and  powers  of...  227 
Klectoral  board,  duty  to  print  and 
deliver    ballots    to    Judges    of 

election     2U 

Poll    books    2J7 

— sealing     211 

— delivery    to   clerk    of   court 218 

— penalty  for  stealing,  destroy- 
ing,   etc 244 

Special  piessenger,  when  sent  for 

returns   !J8 

— penalty      2JS 

— compensation    211 

— when  sent  for  abstract  of  votes, 

241.  241 

— expense   241.  241 

Irregularities     In     returns,     how 

corrected      249 

Abstract  of  votes  cast 241 

— forwarded   to   whom    241 

— delivery  to  special  messenger.  243 
Publication  of  names  of  persons 

receiving   nominations    241 

Expenses,   how   paid    2iS.  248 

When  no  primary  shall  be  held..  246 
Con'est     of     election,     how     and 

when   conducted    247 

— Immunity  of  witnesses til 

Polls,  candidates  to  have  repre- 
sentative    at     248 

— preservation  of  order  at   2i* 

Certificate  of  election  not  to 
Issue  until  statement  of  ex- 
penses and  oath  filed  by  can- 
didate      154 

Declared   void   If   chaptei    It  has 

been  violated    2&7 

Ballot* 
When  name  of  candidate  printed 

on      229 

How  arranged,  printed  and  pro- 
vided     .f. !» 

Form     23« 

Nmnber    of    236 

Delivery    to   Judges    211 

Disposition  of   unused    2S> 

Delivery  of  to  clerk  of  court 21! 

Ballot    boxes     22? 

— penaltv   for  stealing,  breaking, 

etc. 244 

CMdIdatea 

Declaration  to  be  made  by 229.  2)6 

— form     of     22* 

— acknowledgment   of 22* 

— receipt  for  fee  to  accompany..  24* 
When  names  printed  on  ballot..  22* 
Names  of  furnished  to  electoral 

boards     2J' 

Statement   of  expenditures. .  .232,  282 

— when   and   where   filed    2SI 

— what    to    contain 2S3 

— oath    to    262 

— penalty  for  falling  to  file.. 332.  iSi 
— officer    not   to    qualify    nor   re- 
ceive pay  until  filed 25« 

Expenditures,    limit    of    234 

—penalty    for   exceeding    234 

— when   prohibited    2$! 

— by  another  In  behalf  of  262 

Order  of  names  on  tally  sheets..  227 
When   declared   nominee   without 

primary    24! 

Representative  of  at  polls 248 

Fees    of    249 

— to  whom   paid   24* 

Jateea 

Appointment     224 

Duties      224 

Not  to  influence  voter  224 
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Oath     2S4 

Vacancies     224 

Penalty    for    violatlngr    law 224 

To  seal  poll  books   238 

To   deliver   poll   books   and   b«il- 

lots  to  clerk  of  court 23S 

Disposition  of  unused  ballots....   228 

Appointment  of  constable 260 

Preservation    gf    order   at   polls..   260 
_  Ofleascs  R«latlTe  to 

-  False    statement    by     challenged 

voter    228 

Publications    advocating    election 

or  defeat  of  candidates  281 

.Stealing,  mutilating,  etc..  the  bal-    ' 
lot  box,  poll   book,   or  making 

fraudulent    entry,   etc 244 

Candidates,   failure   to   file   state- 
ment of  expenditures   288,  256 

— exceeding    limit    o£    exnensbs..    234 
— Improper  expenditures  by.  .261,  262 
— Improper    expenditure    by    an- 
other   for    262 

Influencing     vote     by     soliciting, 

money,    etc , 236 

Commlssloaera  of  EleHtoa 

Appointment     . . . .  i 239 

Quorum    239 

a     Duties      23) 

Ascertaining  vote  239 

Abstract  of  votes 289 

Vac'ancy,    how    filled    289 

Oath,    powers,    penalties    289 

Irregularities  In   return  correct- 
ed   by 240 

Summoning  judges,   clerks 840 

Abstract  of  votes,  signed  and  oer- 

tifled  by   241 

— to  whom    forwarded    : . . . .   241 

Secretary,    appointment     289 

— to  make  out  abstracts  and  cer- 
tificates of  vote  cast 241 

— penalty   for  violating  duty 241 

Totem 

Who    may    vote    228 

Challenge    228 

Disqualification   of    286,    244 

Penalty     for     soliciting,     money, 

etc 286 

May    serve    summons    to    correct 

returns     240 

—fee    240 

PRnCB  EDWARD  COUNTY 

Commonwealth's  attorney,  fees.. 8605 
PRINCB  GBORGB  COUNTY 

Commonwealth's   attorney,    fees.. 3606 
PRINCE    WIM.IASI    COUNTY 

Commonwealth's   attorney,    fees.. 3606 
PRINCESS   ANNE   COUNTY 

Season    for    taking    oysters    '""om 

natural    rocks     ..8240 

Law    relating    to    water    fowl    In 

Back   Bay    ......8347 

How        funds        from        hunters 

licenses  disposed   of    8347 

Commonwealth's  attorney,  fees.. 8606 
PRINCIPAL  AND  AGENT 
See  also  "Agent*'' 
Affidavit    by    agent,   presumption 

of  authority  to  m«Ke^- ■  •  v/.i:  '   "' 
Sale  of  agricultural  seed,  liability 

of  principal  as  guarantor 1164 

Liabllttv  of  principal   for  agents 

violation  of  pure  food  law8....11o» 
Liability   of  principal   for  act   of 
agent,    law    relative    to    ^rugs, 

pharmacy,    etc ...1««6 

Service    of    process    on    »««•>»  .">,._. 
proceeding    to    establish   road.. 1979 
Corruptly     Influencing    agent    to 
prejudice   of   principal,   punlsh- 
Hl^ll^      , '.  4713 

agent  receiving  rewart  for 4712 


PRINCIPAL   AND    AOBN'P-.COB. 

—witness  testifying,  Immunity 
to     4718 

Agents,  disclosing  name  of' prin- 
cipal      6194    6224 

—failure  to  disclose,  liabu'lty  it 
property     6194,    6224 

— auctioneer,  commission  mer- 
chant       6224 

Mercantile  business,  presumption 
of  authority  of  agent  6283 

—recordation    of    appointment.  .6238 

Signature    by    agent    to    contract 

required  to  be  In  writing 6fi<l 

PRINCIPAL  AND  SURETY 
See  «Sinetlea" 

PRINCIPAL  IN  SECOND  DBIiREB 

How    punished    ^^t^ 

PRINTER 

Of  ballots,  oath  of  isj 

— vIolaUon    of    oath,    penalty.'...   166 
PRINTING 

See  also  ••PrlBtlag  Pbb4X|  «p«b> 
""■"•■"I      '<Sa»eriBteB4eBt      of 
PnMIe  PriBtlBg" 
Statute,  prior  to   passing. 

Ballots    Va.Const.  »M 

—oath  of  printer   .■.■.'.■'■;.';   I6t 

Expenditures    for    by    candidates 

for  ofllce   25J 

Journal  and  document  of  house.'!  80* 

Acts  of  Assembly 307 

Journal  and  documents  of  Sen- 
ate         3Qg 

Mllltia  laws  and  articles  of' war.'  317 
Annual    reports    of    Secretary    of 

the  Commonwealth    344 

Of     historical     works     by     State 

Library   Board 3(2 

Public   printing,   supervision  of. .   379 

— contracts   for    332 

For    State    officers    and    Institu- 

"•■•    884 

-—payment  of  bills  for   886 

Annual   reports   of  State   depart- 

Bients  3])3 

Committee   of  General   Assembly 

,  on     397 

Annual      statement      of      school 

board      750 

Report   of  State   Qeologlcal   Sur- 

„  vey     , 332 

Report   of  Auditor .2202 

Report   of  Second  Auditor    2202 

Report    of   Treasurer    2201 

For  Commission  on  Fisheries 8169 

For    State    Corporation    Commls- 

„  slon    3750 

Reports    of    condition    of    works. 

Improvements    In    which    State 

interested 3773 

For   Bureau   of   Insuranee    4172 

Conflict      between     written     and 

ftrinted  provisions  of  negotiable 
nstrument    5579 

Definition,   negotiable  Instrument 

„>aw     6762 

Record  on  appeal   6367-<3e0 

—cost  of,  fees  348« 

— in  criminal   oases   4988 

PRINTING  PUND 

Funds  credited  to  by  Auditor  of 
Public  Accounts  391 

Payments  from  for  printing  and 
stationery  for  Legislative'  Ref- 
erence  Bureau    68'0 

PRIORITIES 

Between  warrants  for  land 488 

When  writings  admitted  to  record 
on  same  day 6198 

Of  Hens,  property  distrained  for 
rent     5633 

Enforcement  of  mechanics'  Hem. 8437 
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— expenditures-  of  owner  to  com- 

f'lete    contract    S4S2 
lens   on    property   of  transpor- 
tation   companies,    mining    and 
manufacturing    companies    ....$438 

Lien  on  crops  for  advances 8456 

Of  judgment  liens   6470 

— liability    between    alienees    of 

real  estate    ,..647< 

— on  homestead  exemptions 8650 

Several  writs  of  flerl  facias 6489 

PRISOW 

Bee    also    '<JalIi>*'i    "PCBlteattarr"! 
"PrtiKn     AMoctatloa     of     Vlr^ 
Klnla"!    «State    Prtoon    Wfrn" 
Dead      body       in,      delivery      to 

Anatomical    Board    1731 

PRISON    ASSOCIATION   OF  VIRGINIA 

Minors    committed   to    ^ 1954 

— compensation  for  care  of 19B4 

— age  of  person  committed.  .1964,  195S 

— sentence   indeterminate   196S 

— disctiarge     1966 

—    — conditional    1966 

— re-arrest     .- 1966 

— notice  of  commitment    1866 

—expenses,    how    paid    1966 

— aiding    or    inducing    escape    of, 

penalty     1967 

— escapes,  arrest  and  return  of..  1967 
— proceedings  to  test  right  of  as- 
sociation  to.  Jurisdiction    1968 

— pardoning  power  of  Governor,  .1969 
Escape   of   person   in   custody  of, 

1957,   4606-4609 

Charter   continued   In    force 1960 

Negro  Reformatory  Association  of 
Virginia,  acts  concerning,  con- 
tinued  in  force    1961 

PRISON  FARM 

See  "Penlteatiarr^t  "State  Priaon 
Farm" 
PRISONERS 

See  also  "Convtvtt^t  «JaUa»l 
•'Penitentiary'';  "State  Coairiet 
Road  Force"!  "State  Prtaoa 
Fana" 

Quarantine  of    1643 

Time  may  be  required  to  work  on 
road  or  in  quarry  for  non- 
payment  of  line    3094 

— held   to  labor  in  chain   gang.. 2096 
— rate  at  which  required  to  work 

'        out  line  and  costs   209S 

Claims  of  against  State,  limita- 
tion   on     2683 

In   Jail,   treatment    2867 

^-control  of 2868 

— penalty       for       communicating 

with     2868 

— rules    for    2869 

— record  kept  by  Jailor   2860 

— deduction   for   good   behavior.  .2860 
— violation   of   rules,   register. ..  .2861 

Reports  of   2870,  2871 

Commitment  to  other  Jail  adopted 

by  court   2873,   2874 

— return    2874 

Of     United     States     received     In 

Jails      2876 

— pay   and   liability   of  Jailor. ..  .2876 

Escape  of   4607,  4608 

—aiding    4604 

— officer  permitting 4606,  4606 

— by   setting  flre  to  Jail    :4609 

— minor  escaping  from  Prison  As- 
sociation of  Virginia 1967 

Confined      for     non-payment      of 

fine    4949-4963 

— hiring   out    4960-4961 

— obligation    of    hirer 4961 

— remanding  to  Jail   4961 

— release  of. 4962,  4963 


9«C 
PRISONERS — Cob. 

Medical      attendance,      medictnea 

and  clothing  for   4»M 

When    terra    of    lmprov«mei!t   t.> 

commence     601* 

PRIVATE    ACTS 

Reference  to  standing  committee, 

Va.  ConaU  i  61 

Pleading,   evidence    *1M 

PRIV.«TB  BANKERS 

See  "Baaka  aad  Baakcra"  ^ 

PRIVATE  CORPORATIONS 

See  "Corporalloaa" 
PRIVATE  HOSPITALS 

See  •'laebrlatea" 
PRIVATE  LEGISLATION 

When   prohibited Va.   Const.,   i  U 

General  laws  having  effect  of, 

Va.  Const.  I  «4 

PRIVATE  ROADS 

Maintenance   of   gates   across 29«f 

— leaving   open,   penalty    ttlt 

Across  road,  canal,  or  works  of 
public  service  corporation,  duty 

of  corporation    3811 

PRIVATE  PROPERTY 

Not  to  be  taken  or  damaged  for 
public  use  without  Just  compen- 

•      satlon   Va.  Const.,  I  5»  • 

PRIVIES  

For  employees   1S22-UI< 

Draining  into  water  supply, 
penalty    I'M 

PRIVILEGES 

Exclusive,  prohibited.. Va.  Const.  I  4 

' — to  private  corporations,  special 
laws   prohibited Va.  Const,  }  «J 

— to  corporations,  surrender  by 
amendment  of  charter. .  .386!,  38K 

—    — Va.    Const,    i    168 

Members  and  clerks  of  General 
Assembly  against  arrest, 

297,  299.  300.  SOS 

— Va.  Const.,  I  48 

— liability    for   speech    or   debate.      _ 
Va.   Const,  i  48 

— must  obey  writ  of  habeas 
corpus    . . ; *•• 

— continuation  of  suit  where 
member   is  counsel    2>» 

Of   voters,    during   elections. 

Va.    Const,   i   i» 

License   as   personal    privilege, 

2376.   237; 

Granted  by  cities  and  towns, 

3016,  8018-39i< 

— Va.  Const.,   ti    124,    126 

From  arrest  on  civil  process,  who 
entitled  to    2«J 

Evidence  given  by  officers  before 
mayor  not  to  be  used  against 
them  in  criminal  proceedings.. 3010 

Against  using  -in  eyldence  pay- 
ment of  line  for  violation  of 
oyster  laws  32t( 

To  person  paying  line  for  re- 
moval, etc.,  of  oysters  fVom 
polluted  area 32U 

Defendants  to  suit  by  State  to 
recover  capital  stock  of  com- 
pany acting  as  bank  of  circu- 
lation      415! 

Witness,  not  coQipelled  to  give 
evidence  against  himself. 

Va.    Const..   I  • 

— in  prosecution  for  duelling,  or 
for  homicide  committed  in 
duel    4435 

— in  prosecution  for  bribery 44SS 

— In  prosecution  tor  corruptly  in- 
fluencing   agent,    servant    em- 
filoyee  471J 
n   prosecution   for  violation  of 
prohibition  law   4414 
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—in  prosecution  for  gaming' 4780 

Included  In  deed  conveylnif  land. 6168 
PRIVILECKD  COMUllHriCATIONS 
Surety  company  refusing  to  be- 
come surety  on  bond  of  em- 
ployee of  common  carrier,  com- 
munications between  carrier, 
employer  and  surety  company.  .3936 

Between   husband  and  wife 8212 

PRIZE  FIGHTING 

Deflnitlon    4428 

Punishment     '. . .  4426 

Aiders      and      abettors,      punish- 
ment      4427 

PROBATB 
See  '<Wlllii» 

PROBATION  OFPICERa 

Appointment,       powers,       duties, 

compensation    1*11,    1912 

Child    delivered    to    care    of 1913 

— report,    proceedings     1913 

Petition  for  disposition  of  depen- 
dent or  neglected  child  1915 

Penalty    for    Interfering   with. 

1916,  1916 
Desertion     or     non-support,     ap- 
pointment      1943 

— probation  of  offender  to..  1938,  1939 

— duties  of  officer   1944 

PROCBS8 

Civil,     persons     privileged     from 

arrest  on    .-2823 

— persons     confined     in     Jail    on, 
liaWllty  for  fees  of  Jailor, 

2877-2879 
From    another    Jurisdiction,    fees 

and  postage 2827 

Process    book,    what   to   contain.  .3403 

Clerk  of  the  court,  duties 3403 

— delivery    to    officer     3403 

mailing   3403 

— receipt    for    3403 

— process   book    ' 3403 

Fee  when  officer  falls  to  serve.. 3489 

Cost    of,    taxation    3636 

Disobedience   to  as  contempt. ..  .4621 

— fine  for,  how  Imposed 4986 

Effect  of   failure   of  court  to   sit 

at  place  or  time  fixed 5971 

Forms  of  writs  retained   6064 

When  to  issue 6066 

When   returnable    6066 

To  whom  directed    6066 

Officers,  duty   to  get  from  clerk. 6060 

— penalty  for  failure  6060 

— fee  on  failure  to  serve  3489 

Commencement  of  suits 6061 

Summons    6061 

Alteration    6061 

Executed,  effect  of  failure  to  file 

declaration     6079 

Defect   In   must  be  availed   of  by 

plea  in  abatement   6103 

Variance  between  writ  and  dec- 
laration   6103 

— when  action  or  suit  dismissed.  .6103 
— When  other  process  Issued  with- 
out payment  of  writ  tax   ......6103 

Amendment   6108 

In   equity,   for  new   parties 6139 

Or  contempt,  insufficient  answer. 6137 

On   appeals,   clerk   to   Issue 6350 

— Indorsement  on   6352 

Effect  of  Code  on  pending  cases, 

6376,    66.70 
Against  property,  exemptions, 

6631-8666 
In    Partlcvlar    Proec«dlasa 
In   proceeding  to  correct   returns 

In  election   183 

— In  primary  election   240 

In  proceeding  requiring  officer  to 
give  new  Bond   280 


_  Sec 

PROCESS — Cob. 

On  caveat  against  Issuing  grant 

on  land  warrant   .  •. 446 

— when    dismissed     454 

— new  process  issued 46  i 

—order  of  publication 464 

Proceeding  to  abate  nuisance 1620 

Proceeding  to  rei?lew  refusal  of 
admission  of  physician  to  ex- 
amination, etc 1614 

On   petition  for  establishment  of 

drainage  district 1738 

— service    1738 

— return    1738 

— publication 1738,  1740,  1746,  1765 

In  proceeding  to  establish  road.. 1979 

— service  on  agent  or  tenant 1979 

— publication    1979 

— posting    1979 

In    garnishment    proceeding    for 

collection  of  taxes    2444 

— on  execu  tlon 6509 

In  proceeding  to  purchase  delin- 
quent land,   service    _. . . .  2495 

In   action  against   county. ..:...  .2686 
To  call  meeting  of  supervisors.  .2715 
In     mandamus     to     enforce    com- 
pliance   with    law    relative    to 

franchises 3023 

In  proceeding  against  corporation 

for  violation  of  game  laws 3340 

In  proceeding  for  enforcement  of 
forfeiture     for     violating     flsh, 

game  and  oyster  laws   3367 

Summoning    coroner's    Jury 4806 

- — how  executed   4808 

— -on  Sunday    .' 4817 

In   proceeding   to  enforce   fine   or 

forfeiture   4888 

On  forfeited  recognisance 4978 

In  Investigations  in  penitentiary, 

issued   by   clerk    6028 

In   suit   for   divorce   or   to   affirm 

or    annul    marriage 6106 

In  probate  of  will,  citing  Interest- 
ed person  to  appear 52S3,  52S4 

—order  of  publication    ...6256 

— compelling  production  of  will.. 6260 
In  proceeding  to  compel  owner  of 
mine   to  permit  survey  by  ad- 
joining land  owner   5289 

In  proceeding  to  compel  fiduciary 

to  file  Inventory   6403 

— to  exhibit  account   6408,  '6410 

In    action    of   unlawful    entry   or 

detainer 6445-6417 

In   action  of  ejectment    6466 

— notice   served   with    6461 

In  action  of  detinue,   for  selsure 

of    property 6797 

In   quo   warranto   proceeding,   to 

whom   directed    6846 

— service    6846 

— return    6843 

In   habeas   corpus  proceeding. .. .5851 
Venire  facias  to  summon  Jury, 

5992,    6993 

— for    grand    Jury    4852 

Interrogatories   to   adverse  party 

in  action  at  law   6236 

For     production     of     books     and 

papers  by  adverse  party 6237 

Summoning    execution    debtor    to 

answer  Interrogatories    6603 

CrlmiBal 
Arrest    of   minors   escaping   from 
Prison   Association   or   Virginia 

without    1967 

For  arrest,  who  may  issue 4823 

— when    to    issue,    how    directed, 

extended  and   returned 4824 

^-executed  anywhere   in  State... 4825 
When    not    necessary    after    In- 
dictment, presentment  or  Infor- 
mation   4866 
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On  Indictment,  presantnient  or  In- 
formation    4881 

—how  awarded,  directed,  returned 
and  executed   4881 

— when  ieaued   488} 

—mailing  to  officers  In  other 
counties    4884 

— execution  throashout  State ....  4885 

— failure  to  Issue  not  to  cause 
discontinuance 4890 

•  -how  served  on  corporation ....  4881 

— publication  of,  expense  taxed  as 
costs  4892 

On  presentment,  for  fine  or  for- 
feiture      4888 

On  writs  of  error  in  criminal 
cases    49SI 

In  proceedinv  for  trial  of  crimes 
oy  convicts   605( 

lasaanee 

By  commissioners  of  election 183 

By  board  of  supervisors   2001 

By  SUte  Tax  Board   2218 

From     civil     Justice,     to     whom 

directed 3120 

By     ooromlssioners     to     examine 

pilots   3840 

By  State  Corporation  Commis- 
sion      8729 

— Va.  Const.,  cl.  c,  i   1S« 

— form,   how  issued  and  served.. 3730 

When   Issued  and   how  directed.  .(055 

Issuance    of    new    (OSS 

For  commencement  of  suit,  order 

for    «0$1 

— when  deemed  Issued  6081 

Without    writ   tax,    when 6103 

On  appeal   6350 

Service 
On  waters  between  Virginia  and 

Maryland    14 

On     United     States     Government 

reservation 17 

Process  of  State  Tax  Board 2216 

Rehearingr  for  failure  to  serve 6072 

On  agent,  In  proceeding;  to  pur- 
chase delinquent  land 2495 

On  Commonwealth's  attorney, 
action  against  county 2686 

Sy  coroner  2817 
y    person   appointed   by   court.. 2821 

By  officer  2822 

— in  county  or  corporation 2822 

— assistance  to  officer   2822 

— contempt,   punishment    2822 

On  Sunday   2823 

By    Commissioner    of    Oame    and 

Inland  Fisheries  and  wardens.  .3318 
By    batllir    of    State    Corporation 

Commission 3706 

Bribing    officer    to    prevent 4S02 

Delay    in    or    refusal    to    execute 

process  for  criminal   4S10 

To   summon   Jury   and    witnesses, 

for  coroner  s  Inquest 4808 

— on  Sunday  4817 

In   suit   for  divorce,  or  to  affirm 

or  annul  marriage   6106.   6042 

In   action   of   unlawful   entry    or 

detainer  5446,  6447 

In  quo  warranto  proceeding 6846 

In   habeas   corpus   proceeding 6861 

Of  venire  facias  to  summon  jury. 6991 

— for    grand   Jury    4851 

When      not      executed      without 

county   or   city   of  venue 6066 

Sheriff  of  county  may  execute  in 

city 6067 

On  unincorporated  associations  or 

orders    6068 

Execution  not  returned,  new  pro- 
cess to  Issue 6069 

Scire    facias    6062 

On   corporations    6063-6067 

— domestic     ' 606S 


Ssol 
PBOCBaS — C*a. 

—foreign    3846,  3846.  (064 

— trustee,  lessee  or  receiver  ope- 
rating     6065 

— manner  of  service    (966 

— for  violation   of  game  laws 3349 

— dissolved  public  service 3899 

On    common    carrier    other    than 

corporation    6067 

By    Individual    on    non-resident.. (OTl 

In    garnishment   proceeding 6609 

— against  State   employees 6669 

BY  PUBLICATION 

Process  of  State  Tax  Board 2216 

Against     corporations     {661 

— Operated    by    trustee,    lessee   or 

receiver    6066 

Against    common     carrier    other 

than  corporation  . .". 6067 

Order  for  eO(9,  6079 

— affidavit  for 6069 

— when  Issued    6969 

— contents    tnt 

— time  before  trial ««71 

— ^Judgment  after 6071 

— time  for  rehearing  60T2 

— in  Court  of  Appeals 6073 

Affidavit    for    6069 

Grounds   for    (M9 

When  dispensed  with 6079 

Taking  depositions  after  (971 

Rehearing  after    607i 

Order    for    by    clerk    of   Court   of 
Appeals     6*73 

Retaim 

Time  for 1825 

Signing,    deputy    JSI5 

Place    281$ 

What  to  show    !82S 

Forfeiture  for  failure  to  return. 

2825.  2826 

By   mail    2828 

Issued  by  State  Corporation  Com- 
mission,   where    returnable 3(97 

Quo    warranto    proceedings     5841 

When  returnable (9tS 

Of  service   on   corporations (K( 

"Nihil,"  no  Judgment  on    (0(8 

On   process   served   by    Individual 

on  non-resident   (971 

Process   against   non-resident 6989 

Defect    In,    available    by    plea    In 

abatement    only     (19) 

Qarntshment    proceeding    (599 

When  place  or  t4me  for  sitting  of 

court    changed    5971 

For  WitaeMe* 

Before  General  Assembly 3(> 

Before    school     trustee    electoral 

board  — ." 632.  ((( 

Before  board  of  health 1791 

By    Commissioner    of    Fisheries ..  3258 

Before  coroner's  Jury 4807 

Before  Justice    4124 

— trying  civil  warrant   (til 

Before  grand  Jury    48(4 

In  criminal  cases 4969.  (217 

Return    of   summons    (955 

How  summoned    6217.  (218 

Subpoena    duces    tecum (219 

Disobedience,  penalty   (229 

Service  out  of  county  or  corpora- 
tion    $218 

PROCESS   BOOK 

What  to  contain 349S 

PROCLAM  -ITION 

Changing    place    of    meeting    of 

General    Assembly    295 

By    Governor,    formation    of   city 

of  first  class 2911 

Changing     place     of     session    of 

Supreme  Court  of  Appeals 59(7 

PROCURATION 
Signatur*  by    6513 
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Sec. 
PROFANITY 

In  public,  how  punished 4SC8 

Over  telephone,  punishment 4569 

PROPBRT 

riending.   unnecessary    6082 

PROFITS 
Proteorlon  of  right  to  in  escheated 

land    51,"> 

or  decedent's  estate 6393,  5394 

Action  of  ejectment,  claim  for 6481 

— assessment  of.. 6481.  5482,  5491-5497 

Mesne    profits 6488 

Of  attached   property 6396 

Execution    for    6483 

From  property  set  apart  as  home- 
stead   exemption    ,6544 

PROHIBITION 

See  "Intoxlcatlns  Llanom" 
PROHIBITION.    COMMISSIONBR    OF 

See  "Cominlaaioaer  of  ProhlMttoB" 
PROHIBITION,    WRIT    OF 

From  Supreme  Court  of  Appeals 
to  State  Corporation  Commis- 
sion    Va.  Const.,  cl.  d,  i  166 

To  enforce  law  relating  to  pri- 
mary election 224 

Against  city  or  town,  to  carry  out 

order   annexing    territory 296i" 

Petition  for 6831 

— what  petition  to  state 5832 

— amendment  of   5831 

Award   of    683X 

Defense,  how  made    6834 

Adjournment     6836 

Judgment   6836 

Court  of  Appeals,  proceeding  for. 6837 

Suspension   of  proceedings 6838 

Vacation   proceedings,   how  oerii- 

fled  and  entered    6839 

Service   of    writ    5840 

Enforcement,  contempt  6840 

Original   jurisdiction   of  Supreme 

Court  of  Appeals    5864 

— Va.  Const..   5    88 
— In   case   of   collection    of   reve- 
nue    5864 

— for   collection    of   taxes 6864 

— where  issued  and  tried 6872 

Jurisdiction  of  circuit   courts. ..  .6890 
— courts    and    judges    of    city    of 

Richmond     6922.    5928 

— of   court   of  law   and   chancery 

of  Norfolk   6936 

— of  court  of  law  and  chancery  of 

Roanoke     5947 

Venue    6053 

PROMISES 
Of  marriage,  seduction  under. 

4410.  4413 
Action    on    by    one    not    a    party 

thereto    6143 

Writing   required,   when 5561 

Negotiable  Instrument  to  contain, 

5563,  6666 
To  accept  bill  of  exchange. ..  .6697 
New  promise  In  writing,  effect  on 

limitation  of  action   5812 

— limitation    of  action   on 6312 

— by    personal    representative    or 

Joint  contractor 6813 

— will  charging  estate  with  pay- 
ment   of  debts    5814 

Not  to  plead  limitation,  effect  of.  .5821 
PROMISSORY  NOTB 

See  also  "Necotlable  iBHtrn- 
■neata" 

Defined    5746 

PROOF  OF  I.OSS 

Forms  for,  furnishing  to  insured.  .4221 
PROPERTY 

See      "Adrift      Properly"!      "Per- 
Bonal  Property"!  >'Real  Eatate" 
PROPRIETARY   MEDICINE 
See  '•Pkarmacy" 


PROSECUTING  WITNESS 

Name  of  to  be  written  on  Indict- 
ment   , 4g(t7 

Required  to  give  security  for 
costs 48J7 

Judgment   against   for  costs, 

4868.  4991 
PROSECUTOR 

Name  of  on  Indictment,  Informa- 
tion or  presentment  4867 

— entered    on    record    4867 

Security    for   costs   by    4867 

— dismissal  for   failure  to  give.. 4867 
Judgment  for  costs  against, 

4868,  4.191 

Payment  of  witness"  fees  by 496$ 

PROSTITUTION 

See   also  "Honse   of   ProstltatlOB'* 
Abduction  for  purpose  of,  penalty, 

4411.    4413 

Ground   for  divorce    5103 

PROTEST 

See      also      "Nesotlable      lastro- 

menta" 
Of         negotiable         Instrumenta, 

waiver  of,    what    Includes 5673 

When   may  be  made    ...6680 

When  must  be  made    6680,  5714 

How  made  .' 6716 

By    whom    made    6716 

When  to  be  made   5717 

Where    5718 

For     non-acceptance     and     non- 
payment    , 5719 

For  better  security 6720 

When  dispensed  with    5721 

Of  lost,  destroyed  or  wrongly  de- 
tained Instrument 5722 

Certiflcate  of  as  evidence 6680 

Of  bill  accepted  for  honor.. 6729,  6732 
Attestation  of  payment  for  honor 

with    5734 

Charges,  judgment  for 5760 

PROTESTATION 

Omission   In   pleading   6110 

PROVISIONS 

Unwholesome,  sale,  penalty .1218,  1219 
PROXIES 

For  State  stock  In  internal  im- 
provement     3760.   3761,   3764 

Voting  by  at  stockholders'  meet- 
ing    3796,  3799 

— mutual   lire  or  storm  insurance 

company   4337 

PUBLIC  ACCOUNTANTS 

See     "Certlfled     Pnblle     Aeconat- 
anta"!     "State     Board     of     Ae- 
eoantaney** 
PUBLIC   AUCTION 

Of   property   of  county    2723 

or  wrecks  and   property  from. 

3606-3608 

PIIBLIC   BOARDS 

May  require  opinion  and  advice  of 

Attorney-General    376 

PI'RLIC  BUILDINGS 

See  also  "Snperlatendeat  of 
Gronnda  and  Pnblle  BnlldlnKs" 

Condemnation  of  land  by  United 
States   for    19 

Control  of 402 

Of  cities  and  towns,  powers  of 
councils 3030 

Burning,  or  destroying,  punish- 
ment     44SO 

— at  night,  punishment 4428 

Unlawful  or  malicious  Injury  to,, 
punishment    4482 

— to   trees,  shrubbery,   fences. ..  .4488 

Employment  of  convicts  on 6014 

PUBLIC  CORPORATIONS 

Venue  or  actions  against  6049 
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Sec. 
PUBLIC  PITNDS 

See  also  oTaxatlon" 

School  funds,  see  ''E^dneXlan" 

Appropriations,    limitation    on, 

Va.   Const.,   }   67 
— to    private   educational   Institu- 
tions     Va.  Const.,  }   141 

Examination    of    accounts    of    of- 
ficers collecting  and  disbursing. 

Va.    Const..    S    116 
Statement    of    receipts    and     dis- 
bursements published  with  Acts 

of  Assembly    306 

Collectors,    auditor's     blanks     for 

use  of 2170 

Embezslement  of  by  officers 4462 

— default  as  evidence  of 4452 

PUBLIC  OROl'NDS 
See       also       >'8arerlBt«BdeB«       of 
UrooBdii   and    Public  BnildlnK"" 
Consent    to    use    of. 

Va.    Const.,    5     124 
Of    cities    and    towns,    powers   of 

councils 3030 

Injuries   to,   punishment 4482,   4483 

PUBLIC   HALLS 

Exits   for    3142 

— Inspection  of 3143 

— penalty  tor  failing  to  provide.  .3144 
PUBLIC  HEALTH 

See    also    "Contaicloaii    Dtavaaea"* 

"Health  Comnila«laB«r''(  >'anar> 

aB«lBe>'i        "State        Board        of 

Health"!  ••VacclBatlon" 

Animal,  dying  from  disease,  burial 

or  cremation  of 1564 

Contagious  and  Infectious  disease, 

control  and   prevention 1493 

— vaccination    1493 

— quarantine    1493,    1497 

—  — persons,   goods  and  animals 

In  transit   1600 

— infected      persons,      places     ex- 
cluded from,  penalty   1603 

going  from  place  to  place  In 

State,  penalty 1604 

— report  by  physician  of 1616 

Dead    bodies,    burial    or   removal, 

permit    1666,    1570,    1678 

— burial  or  removal  without  per- 
mit, penalty 1681 

— burial  of  from  vessel 3659 

Expectorating  in  public  place. ..  .1550 
Hospitals,  establishment  by  coun- 
ties and  cities 1665 

—for  Infectious  diseases   1557 

•  -removals  to 1559 

— location  1560 

Hotel;   disinfecting  rooms.  .16,94,    1696 

— sanitai'y  condition,  water 1595 

— beds,  sheets,  pillow-slips,  etc.. 1597 

airing 1698 

— towels    1599 

— water  closets   1600 

— privies 1601 

Laundry,    regulation   and    Inspec- 
tion of 1546 

Nuisance,  source  of  fllth,  cause  of 
sickness,    proceeding    by  health 

oflicer  to  abate 1618 

— expense,     how     and     by     whom 

paid    1619 

Plumbing  and  sewer  connections, 

regulation  of   1541 

— Inspection     1644 

Quarantine,        establishment       of 

ground  by  lity  or  town 1533 

— for  vessels 1684-1536 

—   — duty    of    pilot     to    conduct 

vessel  to   3646 

— arrest  of  person  escaping  from.  1639 

— of  travellers  by  land   1540 

— expense  of 16.41 

— Elizabeth.  a>vei-  district 1642 

— Newport  News 1542 

— of  convicts 1643 


Sec 

PUBLIC    HE.'iLTH — Cob. 

— regulations,   penalty    for  viola- 
tion of 1505 

Sanitary   facilities   for  employees 
In  factories,  shops,  offices  etc, 

1822-1827 

Schools,  pupils,  cleanliness  of 1529 

— vaccination    1629  " 

Smallpox,    inoculation     for,    pen- 
alty   1S»2 

— bringing  into  State 1512 

Towels     for     common     use     pro- 
hibited   WIT 

Tuberculosis    patient,    proceeding 
to      restrain       from      menacing 

health  of  others 161« 

— convict.  Inmate  of  hospital,  etc, 

examination  of,  report  , 1546 

— segregation    1547 

— disinfecting  apartment  1S48 

—letting   apartment    occupied  by 

patient     1649 

Vaccination,  compulsory    ISU 

— free  to  poor. 153t 

— pupils  and  teachers  In  schools. 1529 
— laborers  constructing  works  of 

public    improvement    1531 

— regulations,    penalty    for  viola- 
tion of 15« 

Water     supply,     supervision    and 
control      over      in      board      of 

health    1786 

PUBLIC  HOSPITAL 

Superintendent,  exempt  from  Jury 

service    6981 

Servant,    exempt    from   Jury   ser- 
vice      6981 

PUBLIC  INSTITUTIOW 

Dead       body       In.       delivery       to 

Anatomical  Board 1711 

PUBLIC    LANDS 

Donated  by  Congress,  proceeds  to 

e:o  to  literary  fund    7H 

— Va.   Const.,   !    134 
PUBLIC   LIBRARIES 

Property  of  exempt  from  tax- 
ation     Va.  Const..  {  18J 

PUBLIC  OFFnCE.<* 

See  "Olllcea  and  Offleem" 
eUBLIC  OFFICERS 

See  "Olllcea  and  omeerB" 
PUBIilC.PLACB 

Drinking  ardent  spirits  In,  pun- 
ishment   4621 

(laming  at,  penalty    4679 

— what  is  public  place 46M 

PUBLIC  RECORDS 
See  also  "Record*" 

Forgery,  punishment   4481 

False  entries  in  or  destruction  of, 

penalty    4516,  4617 

Theft  or  destruction  of,  penalty.  .4tl> 
PUBLIC    PRINTING 

See  "SnprrintrBdcBt  of  PMhIlc 
PrintlBB" 

PUBLIC   RESORT 

Shooting  In  place  of.  punishment. 4464 

PUBLIC  REVENUE 

See  also  "TaxatloB" 

Appeal  allowed  Commonwealth  in 
case  Involving  violation  of  law 
relating  to    Va.  Const..  Jl  8.  81 

Checks  and  balances  between  of- 
ficers collecting  and  distribut- 
ing. General  Assembly  to  pro- 
vide    Va.  Const,  i  84 

Violations  of  laws  relating  to. 
to    be    reported    to    Auditor 2548 

Mandamus  or  prohibition  In  cases 
of  collection  of    5864 

PUBLIC  SCHOOLS 
See  "Ednc^tloB ' 
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Sec 
PUBLIC  SEMINARIES 

Professors,      tutors      and      pupils, 

exempt   from  Jury  service 6985 

PIRLIC   SERVICE  CORPORATIONS 
See   also   oCorporatloBH^I   xPnblic 
t'tllltr  Corporallaim'' 
■    Public   utility   companies   deemed 

to   be    4061 

Deflnltlon 3693,  3881 

— Va.  Const..  J  153 
Occupation  of  streets,  compensa- 
tion   3882 

Crossing:    private    lands,     wagon 

ways    3883 

Crossing  line  or  works  of  otjier 

corporation    3884 

Crossing    or    changing    course    of 

county   road    3885 

Organization,   purposes    3865 

Name,    articles    of    association    to 

set    forth    3865 

Time    within    which    work    to    be 

Degun    and    completed    3871 

— penalty  for  failure 3871 

— extension    of   3871 

Directors.         number.         election, 

term 378S 

Capital  stock,  articles  of  associa- 
tion   to    state    amount    of 3865 

— Increase  of  to  maximum   limit. 3870 
Articles      of      association,       con- 
tents      3866 

— execution      3866 

— acknowledgment    3866 

— presentation  to  State  Corpora- 
tion  Commission    3866 

— certified  to  Secretary  of  Com- 
monwealth      3866 

— recordation    3866 

Charter,    issuance     3868 

— amendment,    procedure    for. 

•  3868.   3871 

— surrender    of     exemptions     and 

exclusive    privileges 3S68 

— forfeiture  of.  failure  to  begin 
or  complete  construction  with- 
in  required  time    3871 

— repeal    of    3891 

compensation  for  works. ..  .3891 

Sale    of    under   deed    of   trust. ..  .3895 

— property  passed   by    3895 

— purchaser  becoming  corpora- 
tion      3895 

— debts  due  to  and  by  corporation 

sold    3897 

Sales    of    under    decree    of    court. 

rights   of    purchaser    3898 

Reorganization  after  sale. .  .3895-3898 
— rights    and    liabilities    of    new 

corporation     3896 

— franchises    3896 

— stock    3896 

— meeting    of    stockholders 3896 

Dissolution    3810.    3899 

^payment  of  debts   3899 

— distribution   of   property    3899 

— collection  of  debts   3899 

— suits  by  or  against   3899 

service  of  process 3899 

Powers,  in  general   3866 

Extension    of    lines,    works,    &c., 

out  of  State 3867 

Construction     and    operation     of 

branch  lines,  &c 3869 

Sales  by  or  to 3866 

Leases    3866 

Consolidation    3866 

Condemnation  of  lands,   &c 3866 

In  which  State  Interested,  sale  of 

under  mortgage.   &c 3889 

— dividends,  to  State 3890 

— annual  report  to  State  Corpora- 
tion Commission    3892 

— annual    report    of    manager    or 

superintendent     3893 

Statutory  provisions  governing.  .3900 


Sec 
PUBLIC     SERVICE    CORPORATIONS — 
Con. 

Organization,  expenses  prior  to.. 3901 
Remedies    of    persons    aggrieved 

by  acts  or  omissions  of S902 

— complaint  to  State  Corporation 

Commission     3II02 

— injunction    3902 

— mandamus     3902 

— common    law   remedies   not   al- 
tered      3903 

County   road    crossing   railroad.  .3886 
Connections      with      other     com- 
panies     3887 

Wires  crossing  works  of 3888 

Transportation    companies.  .3904-8935 
Franchise      granted      by      cities, 
towns    or    counties,     power    of 
State  Corporation   Commission. 3712 
Taxation,    segregation    of    prop- 
erty     2206,  2206 

• — rolling  stock,  assessment 2207 

— of  electric  railways   2208 

— asses.sment,  situs  for 2208 

— correction  of  assessment 2392 

Warrant  for  small  claim  against. 

where  Issued  and  tried 6020 

Injuring  property  of,    penalties.  .3894 
Foreign,  not  permitted  to  do  acts 
prohibited  to  domestic  corpora- 
tion   Va.  Const..  {  163 

— acquiring   and   operating   fran- 
chise    Va.  Const.,  i   163 

—Control Va.  Const.,  {  164 

PDOLIC  SHOWS 

License  for    2873 

PUBLIC  SQUARE 

Injury  to 4483 

Driving    vehicle    on    at    excessive 

speed     4741 

PUBLIC  UTILITIES 

Citlts  and  towns  may  acquire. .  .3031 
PUBLIC    UTILITY    CORPORATIONS 
See   also   "Corponttloaa^i    "Public 
Sen-tee  Corpomtionii" 

Laws   applicable   to 4068 

Public  utility  defined  4067 

Service  defined 4068 

Deemed    public    service    corpora- 
tions      4084 

Pipes   and  conduits,  how  laid.... 4069 
— in    roads    and    turnpikes,    con- 
tracts as  to   4061 

Electric    railway    or    works    cor- 
porations,  rights,   powers.  &C..4061 
Rights  of  way.   contracts  for.... 4062 
— -condemnation,  compensation    of 

property  owners   4063 

Service    and    facilities,    duties    as 

to     4066 

— test    of    by     State    Corporation 

Commission    4069 

— regulation  of  by  State  Corpora- 
tion Commission    4072 

Rates    and    charges,    filing    with 

State  Corporation  Commission. 4065 
— fixing  and   regulation   by  State 

Corporation   Commission    4071 

Reports      to     State     Corporation 

Commission    4070 

Units  of  products  or  service  pre- 
scribed   by    State    Corporation 

Commission 4070 

Control    and    supervision    of    by 

State  Corporation  Commission. 4OT2 
Existing  remedies  as  to,  retained. 4073 
PUBLICATION 

Acts  of  General  Assembly 807 

Advertisement,    in    proceeding  to 
sell  unclaimed  tobacco  In  ware- 

house   1298 

— In    proceeding    to    sell    timber 

found    adrift 1446 

— for    bids    for    Improvement    of 
roads  with  State  aid 2102 
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PVBLICATION — COB. 

—ot  wrecks   S606 

— in  proceedins  for  payment  of 
unclaimed  court  funds  Into 
treasury    8311 

Of  analysis,  by  Dairy  and  Food 
Commissioner    1176 

Of  appointment  of  president, 
proctor,  or  professor  at  Uni- 
versity of  Vfriflnia    811 

Of  appraisal  of  eetrays  and  adrift 
property 8686,  8B8*t 

By  board  of  drainage  commis- 
sioners, proposal  to  issue 
bonds 177J 

Board    of    liealth.    rules 1494 

Of  details  of  execution  of  daatli 
sentence,     prohibited     4946 

EncouraKingr    abortion,    penalty.  .4401 

Evidence  of,  certificate  of  editor, 
etc.,   affidavit  of  other   person. 8224 

False  information  by  employ- 
ment  agency    1804 

—penalty    1808 

Foods,  standards  Qf  variability 
of    118B 

Insurance  company,  failure  to 
make  report   4223 

Of  Journals  of  General  Assembly, 

Va.    Const.,    I    49 

Laws  relating  to  game,  fish  and 
birds    3317 

Local  road  legislation  by  super- 
visors   2014 

Names  of  persons  receiving  nomi- 
nations  at    primary    elections.  .    241 

— of  magisterial   districts 2695 

Offers  to  obtain  divorces,  &c., 
penalty   .5118 

Of  ordinance  or  by-law  proposed 
to  be  enacted  by  supervisors.  .2748 

— annexing  territory  to  city  or 
town    2967 

—for  contraction  of  limits  of  city 
or  town    ?»89 

Petition  to  incorporate  town 2881 

Proclamation  changing  place  of 
session  of  Supreme  Court  of 
Appeals     5^87 

Of  proposed  amendment  to  con- 
stltuflon    306,    312 

— Va.   Const.,   »    196 

Of  qualiOcations  of  division 
superintendent  of  schools 624 

Of  records  from  library  fund 349 

Revocation  of  certificate  of  com- 
mission   merchant    1261 

By  State  Corporation  Commis- 
sion    3711,  3760 

— Va.  Const.,  cl.  b,  I  168 

— rule   or   regulation   of    3728 

— rules  for  transportation  of  ex- 
plosives     .3922 

State  Board  of  Examiners  of 
Graduate  Nurses,  rules  for  ex- 
aminations      1"06 

0(  Certiflratca 

Certificate  of  escheator,  by  regis- 
ter  of  land  office 504 

Decrease  of  capital  stock  of  cor- 
poration     ■  li-*'**^ 

Bank  or  trust  company,  certifi- 
cate to  do  business   ......4106 

Certificate  of  re-entry   on   land.. 6536 

Of  paid  poll  taxes.. Va.  Const.,  J  38 
Of  retired  teachers  ••••;"•■;:•••  '** 
Of      contagious      and      Infectious 

diseases  by  board  of  health 1488 

Delinquent  tax  lists 2429 

— of  delinquent   real   estate 2480 

Of   commissioners   of   deeds 2»6» 

Of  persons  holding  Internal  reve- 
nue tax  receipts  for  sale  of 
ardent  spirits  4880 


Sec 
PUBLICATION — C*B. 

Notices 

Of  application  by  city  to  erect 
dam    In    water   course    itH 

or  application  by  druggist  for 
license   to   sell  ardent   spirits.. 4i» 

— of  application  by  hotel  keeper.. 4{K 

Of  assessment  for  local  improve- 
ments     JKI 

Bank,  failure  to  furnish  financial 
statement    4114 

By  Board  of  Medical  Examiners, 
of  meeting  to  examine  candi- 
dates     l«i« 

Bonds  for  State  debt,  redemption 
of    2$S( 

City  or  town,  proceeding  to  annex 
territory »5J 

City  of  first  class,  special  elec- 
tion of  council   2919 

Commissioner,  Caking  account  be- 
fore     (ll» 

Courthouse,   completion  of 2741 

— contest  of  election  for  re- 
moval of 2754 

Contract  for  public  printing, 
letting 3«I 

— for  paper J8> 

Corporation,  stockholders'  meet- 
ing     s;it 

— for  amendment  of  charter  of 
corporation     3799 

— for  decrease  of  capital  stock.. 37tl 

— for  creation  or  Increase  of 
bonded    indebtedness    371] 

— to    dissolve    corporation    3819 

— to  obtain  new  charter  after  dis- 
solution  3S19 

— for  consolidation  of  corpora- 
tions      3822 

— purchasing  property  of  public 
service   corporation    3894 

— establishment  o(>  office  by  con- 
solidated corporation    3814 

Decedent's  estate,  transfer  of 
stock,  etc.,  to  foreign  personal 
representative    tl4t 

Dn'elict  or  escheated  property, 
suit   by  State  to  recover   519 

Drainage  district  hearing  on  re- 
port of  reviewers  In  proceeding 
to  establish 175S 

— letting  contract  by  board  of 
drainage   commissioners    17(1 

Fence,  lawful,  proceeding  by 
supervisors  for  declaring 3517 

— petition  to  declare  stream  or 
canal   3e£3.  3654 

Ferry,  notice  of  application  to 
establish    new    2054 

— notice  of  application  to  Increase 
rates  of  ferriage    2051 

Of  fire  Insurance  company,  revo- 
cation of  license  ot  for  assum- 
ing excessive  risk 4197 

Forfeiture  for  violation  of  fish, 
game  and  oyster  laws,  proceed- 
ing to  enforce  33(7 

Election  for  Issuance  of  school 
bonds 7(9 

Guaranty  company,  revocation  of 
license    4189 

Hearing  on  size  of  oysters  that 
may  be  caught  3244 

— on  shipment  of  seed  oysters  out 
of  State    3249 

By  infant  doing  business  as 
trader   (i9t 

Insurance  company,  revocation  of 
license   411* 

— suspension  of  license  of  .... ..4X» 

Judgment,  proceeding  to  mark 
satisfied    (4*1 

— to  mark  "discharged  in  bank- 
ruptcy"     (4(7 
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Sec. 
PUBLICATION— Coa. 

Life  Insurance  company,  revoca- 
tion or  suspension  of  license  for 
deflclency  of  assets 4250 

As  to  non-residents  . .  .• 6043 

Pilot,    suspension   of    3(44 

Roads,  bids  for  contract  for  main- 
tenance   of    2029 

— acceptance    of   bid    2030,    2031 

Road  bonds,  notice  of  redemption 
of    2119 

Sale  of  timber  by  State  GeoloKi- 
cal  Commission   630 

— of  gras,  oil  or  mineral  by  State 
Geological  Commission   531 

— by  warehouseman 1322,  1323 

— proceeding  to  sell  automobile 
for  violation  of  law   214S 

— of  automobile  on  Judgment 
against  owner    2147 

— of  property  of  county 2723 

— Of  property   from  wrecks 3608 

— of  stoclt  for  failure  to  pay  sub- 
scription   3807 

— of  railroad,  canal,  turnpike, 
&c.,  in  which  State  interested.  .3889- 

— of  unclaimed  goods  by  trans- 
portation companies  for 
charges   3933 

— by  treasurer  of  bonds  of  Insur- 
ance company  or  gruaranty' com- 
pany  4213 

— of  vehicle  used  in  transporting 
ardent  spirits   4(58 

— of  vehicle  or  animal  to  enforce 
Hen  of  Society  for-Prevention  of 
Cruelty  to  Animals 4661 

State  Bourd  of  Accountancy,  ex- 
aminations held  by 566 

Street  grading,  to  abutting 
owners    3037 

For  surrender  of  stock  held  by 
non-resident  in  corporation  en- 
gaged in  Ashing,  etc.,  proceed- 
ing for    3254 

Tobacco  warehouse,  public,  dis- 
continuance   of    1348 

By  trader,  of  name  of  principal 
or  partner 5224 

Transfer  of  property  of  infant 
or  Insane  person  out  of  State, 
proceeding    for    5352 

— property  held  in  trust 5352,  6354 

Turnpike  company,  application 
for  permission  to  change  toll- 
gate     4077 

Of  Order* 

Of  State  Tax   Board    2216 

In  proceeding  to  discharge  treas- 
urer    2792 

Of  State  Corporation  Commis- 
sion      3711 

— Va.  Const.,  cl.  b,  }  166 

— revoking  license  of  co-opera- 
tive life  insurance  or  casualty 
company 4270 

To  show  cause  against  distribu- 
tion of  decedent's  estate   6439 

Striking   causes   from   docket    for 

failure  to  prosecute  6172 

Of    ProeeiM 

Of  State  Tax   Board 2216 

Costs  of,    taxation    3535 

Copy  of  rates  of  advertising  filed 
with   certiflcate    3535 

By  State  Corporation  Commis- 
sion      3729 

— form  of,  how  executed 3730 

Against    corporations    6064 

— operated  by  trustee,  lessee,  or 
receiver    6065 

Against  common  carrier  other 
than   corporation    6067 

■—dissolved  public  service  cor- 
poratlott.  3899 


86C 
PUBLIC  .4.TION— Com. 

— in    criminal    case,    expense    of 

taxed  as  costs 4893 

Aflfldavit   for   6069 

Grounds    for    6069 

When  dispensed  with 0070 

Taking  depositions  after 6071 

Rehearing    after     6072 

Order  for 6069,  6070 

— affidavit  for 6069 

— when    Issued    ^ 6069 

— contents   6070 

— time  before  trial  6071 

— Judgment    after    6071 

— time  for  rehearing 6072 

— in  Court  of  Appeals   6072 

In  application  to  purchase  delin- 
quent land   2495 

In    attachment    proceedings 6401 

Caveat,  proceeding  on 464 

Divorce,  suit  for,  or  to  affirm  or 

annul  marriage   6108 

Decedent's  estate,  proceeding  to 
administer  estate  of  person  pre- 
sumed to  be  dead 6362,  5363 

In  eminent  domain  proceedings.  .4366 
Drainage  district,  petition  to  es- 
tablish     1788,    1740 

In  garnishment   6609 

Mechanic's  lien,  proceeding  to  per- 
fect or  enforce 6442 

In    probate   proceedings 6266 

Real  estate,  bill  to  supply  records 

or  papers  in  chain  of  title 'to..   479 
Roads,   proceeding   to   establish.  .1979 
Of    auditing    committee    of    Gen- 
eral  Assembly    311 

— ^Va.  Const.,  i  68 
Of     Dairy     and     Food     Commis- 
sioner     1176 

Of   Commissioner   of   Game 3315 

Of    harbor    commissioners 3677 

Of  State  Corporation  Commission. 3761 

Of  superintendent  of  poor 2798 

StateoiCBta 
By  banks,  of  flnanclal  condition.  .4120 
By    city    councils,     of    disburse- 
ments   3078 

By    Inspector   of    flour,   meal   and 

bread   1443 

or  school  board,  annual    760 

By  supervisors,  of  receipts,  dis- 
bursements,  estimates    2768 

Of   tobacco  warehouse.   Insurance 

on   1396 

Of  Treasurer,  Auditor  and  Second 

Auditor,  annual 2202 

PL'DLK'ATIONS 

State   distribution   of  by  library 

board 35,2 

Of    city     or    town     furnished    to 

SUte  Library   363 

— penalty  for  failure  to  furnish..   365 
Of   Institutions  of   learning   to  be 
furnished    to   State   Library....    364 

— penalty  for  failure 356 

PUUililSTlC  ENCOUNTER 

See  "Priac  nghtlaar 
PULASKI   COUNTY 

Commissioner  of  revenue,  how  to 

list  town  lots  in  land  book 2280 

Commonwealth's  attorney,   fees.  .3606 
PUNISHMENT 

.See  "Caitltal  Paalahaseafl  "Plaea 

and  Pcaaltlea"*  •'Porfeltnrea'* 
Cruel  and  unusual  prohibited, 

Va.  Const.  |   8 
Of  members  of  General  Assembly, 

Va.   Const..    {    47 

PUPILS 

See  '•Bdneatloa" 
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Sec 
PURCHASERS 

See  also  •'Framdnlent  ConTey- 
ances" 

Aasegstnent  of  omitted  taxes 
against Va.  Const..  {  174 

Word  construed 6200 

Of  omitted  lands,  liability  for 
taxes   2293 

Of  lands  delinquent  for   taxes, 

2480-2486 

— treasurer  not  to  purchase 24SS 

— receipts  to 2464 

Of  land  sold  for  debts  due  State, 

2522-2525 

Contracts  In  respect  to  real  estate 
or  goods  and  chattels  In  con- 
sideration of  marriage   5192 

— for  conveyance  or  sale  of  real 
estate  or  term  therein  for  more 
than  five  years 6192 

— sale  of  chattels  when  possession 
allowed  to  remain  with 
grantor    6192 

— valid  when  recorded 6193-6196 

Deeds,  deeds  of  trust  and  mort- 
gages void  against  until  re- 
corded    6194-5197 

— possession   not   notice 6194 

Uen  for  portion  of  purchase 
money  paid"  before  notice 6200 

Recordation  of  what  deeds  and 
contracts  not  to  affect 62-}l 

From  heir,  protection  against 
devisee   5263 

Of  real  estate  of  infant  or  insane 
person,    who    not   to   be 6341 

Of  real  estate,  from  heir  or  de- 
visee   6397 

Of  land  at  judicial  sale,  liability 
for  purchase  money 6270,  6272 

— rule  against 6274-6277 

At  Judicial  sale,  effect  of  rever- 
sal of  decree  6306 

At  sale  in  attachment  proceedings, 
effect  of  rehearing  or  new 
trial 6411,  6412 

Of  calf,  lien  of  owner  of  bull 6417 

Of  crop,  lien  for  advances  on.... 6462 

Of  property  subject  to  lien  of 
mutual  assurance  society  for  as- 
sessments      6468 

Recording  lis  pendens  or  attach- 
ment  as   notice   to   6469 

Of  real  estate,  judgment  dock- 
eted   against     6471 

— limitation  to  suit  to  enforce 
Judgment 6474,  6476 

—order  of  liability  between 
alienees  of  real  estate 6476 

Limitation  of  lien  of  Judgment  on 
real  estate .6477,  6478 

At  sale  on  fieri  facias,  llpbllity  on 

re-sale 6492 

PURCHASER  FOR   VALUE 

Of  property  subject  to  lien  for 
local  assessments  for  improve- 
ments   3071 

From  heir,  when  not  affected  by 
probate  of  will  of  ancestor 5263 

Title  to  goods  transferred  In 
fraud  of  creditors    5184 

Loans  of  chattels,  when  void  as 
to     6188 

Reservation  of  property  in  chat- 
tels by  way  of  conditions,  re- 
mainder, etc 6188 

Contract  reserving  title  to  or  lien 
on   chattels  for  purchase  price, 
when  void  as  to  purchasers. ..  .5189 
PURE  ELECTIONS 

See  •'Elections"!  "Primary  Elec- 
tions" 

Provisions  to  secure    261-25.8 

Elections  declared  null  'and  void 
if  chapter   16   violated 267 


3«x 
PURE  BLBcnoirs — Cos. 

Expenditures,  by  candidates,  pro- 
hibited        2S1 

— by  another  in  behalf  of  candi- 
date       tit 

— penalty  for  illegal 2S2 

Statement  of  expenditures,  candi- 
date to  file tit 

— when  and  where  filed   253 

— what  to  contain lit 

^^>ath  to    263 

— penalty  for  failing  to  file 165 

Certificate  of  election  not  to  Issue 

until  statement  filed   264 

Officer   not   to   qualify   or  receive 

salary  until  statement  file* 266 

QUAIL 

Un'awful      hunting,      buying      or 

selling  tSiS 

Shipment  from  State   S3«l 

«tU  .'ILIPICATION 

Of  tobacco  samplers    1351 

— deputy liS2 

Of  sheriff,  city  of  Richmond 2814 

•      Justice  of  the  peace  in  city 3093 

Police  Justice  In   city 3095 

Civil  and   police  Justice 3098.   3099 

Of  oyster  inspectors   3219 

Of  attorney  at   law   In   court 3421 

(tUAR.ANTINE 

See  also  "ContaKloua  Dlaeasca*'| 
"Health  CoBunJiuioBer";  "Pab- 
lie  Health")  "State  Board  •( 
Health"!  "State  Live  Stock 
Sanitarr  Board" 
By  Board  of  Crop  Pest  Commis- 
sioners      8T2 

Of  animals  Infected  with  diseastr, 

»07-9iO 
— by  Bureau  of  Animal  Industry. 1289 
Contagious      and      infections 

diseases   1493,  1497 

Persons,    animals    and    goods    in 

transit 15»« 

Penalty  for  violating  regulations.  1505 

Ground,   establishment 1333 

Of    vessels,    regulations     1534 

— to  whom  and  what  to  extend..  1535 

— penalty   1635 

— when  put  in.  cargo 1636 

— inquiries,   penalty    for   refusing 

to   answer    153" 

— falling  to  deliver  log  book,  bill 

of  health,  etc 1538 

— when    pilot     to    convey    vessel 

into 3645 

Arrest  of  person  escaping  from..  1539 

Of  travellers  by  land 1540 

— penalty   1640 

Expense  of    1541 

Elizabeth   River,   act   with   refer- 
ence   to   continued   In    force 1542 

Newport  News  1641 

Acts  continued   in   force 1512 

Of     convicts     and     prisoners     In 

Jail    154J 

^expense 1543 

Regulations  by  supervisors ST4t 

QUARRIES 

Land      grant     embracing,     when 

void    459 

Convicts     employed     in 2073 

QUASHING 

Fee    bill    S4»5 

Attachment t4W 

Capias  ad    respondendum   (423 

—bond 6423 

Execution,   motion   for 64JS 

Forthcoming     bond,     remedv     of 

creditor 6SJ3 

QUIT-CLAIM   DEED 

Recorded  in  deed  book 3393 

Effect    of    words    of    release    in 
deed  6164 
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Sec. 
aVORIJM 

Of  Art  Cbmmission    681 

Of  Board  of  Bar  Examiners   ....3413 
— of    commissioners    to    examine 

pilots 3618 

^-of  directors  of  penitentiary 6027 

— of  directors,  of  corporation. ..  .3863 
— of  liarbor  commissioners  of  Nor- 
folk,   Portsmoutli    and    Norfoilc 

County    3666 

— of  Medical  Examiners   1610 

— of  Pliarmacy 1667 

— of  Veterinary  Examiners 1276 

Of    city    council     2986 

Of  city  school  board   778 

Of  Commissioners  of  tlie  Sinlcins 

Fund    2621 

Of  directors  of  Insane  iiospltals.  .1006 

Of    district    school    board 851 

Of    General    Assembly, 

Va.  Const.,  {  46 
Of  school  trustee  electoral  board.   633 
Of  State  Board  of  Dental  Exam- 
iners     1643 

^-of    Education 600 

^f  Embalming   1719 

—of      Examiners      of      Graduate 

Nurses 1706 

— of  Health   1486 

Of  State  Corporation  Commission, 

Va.  Const.,  !   165 

Of   stockholder's   meeting: 3796 

Of  Supreme  Court  of  Appeals. . .  .6862 
Of  VlHltors  of  University  of  Vir- 
ginia        809 

— of  Virginia  Military  Institute, 

836,    837 

^-of   Virginia   Normal    School 941 

— of  Virginia  Normal  and  Indus- 
trial Institute 960 

— of  Virginia  Polytechnic  Insti- 
tute       861 

—of  Virginia  State  School  for 
Colored  Deaf  and  Blind  Chil- 
dren         984 

«UO  WARRANTO 

Against      internal      Improvement 

company  .  .• 3757 

To  forfeit  charter  of  corporation 
for  failure  to  file  list  of  officers 

and  directors    3854 

— for  failure  to  appoint  attorney 

for  service  of   process    3864 

Against  fraternal  benefit  society, 

4297,    4298 

Grounds   for    6841 

Application   for    5.842 

— by  whom  made 6842 

Award    of    5843 

Return    5843 

Bond  of  relator 6843 

— information    in   nature    of    ....6844 

Writ,    issue    6843 

— sign'ing,  attestation    6843 

— how  directed 5845 

— service    5845 

— return   5843 

Information    In  nature  of 5844 

— filing,    &c 5844 

—trial    5846 

— verdict.  Judgment,  costs 5847 

Evidence     5846 

Pleadings     6346 

Demurrer 5846 

Trial 6846 

■    Re-openlng  default  Judgment 5846 

— bond  for  6846 

Judgment   '5846,   6847 

Verdict    5847 

Costs    5847 

Attorney's  fees    5847 

Jurisdiction    6052 

— of   circuit   courts    6890 

— of    courts    and    Judges    of   city 

of  Richmond    ..^ 6922,  6928 

— of  court  of  law  and  chancery 
of  Norfolk  B936 


Sec 
aVO  WARRANTO— Con. 

— Of  court   of   law   and    chancery 

of  Roanoke 6947 

Venue  of  proceeding 8062 

Appeals     6886,    6337 

RABBITS 

Unlawful    hunting    3866 

Shipment    from    State    3361 

R  A  BIBS 

Dog,  having,  ordered  killed 1551 

— penalty  for  concealing 1662 

Appropriation  for  treatment  of 
persons  bitten  by  animals  sus- 
pected of  having  1663 

RACB  COVRSB 

City    police,    authority    at 3006 

RACERS 

Batting   on   raaes    4682,   4683 

Fraud    In   altering    horse    for 4684 

On  road,  bridge,  landing,  or 
street,  prohibited    4741 

RADFORD 

Clerk     of     the     court,     election, 

term    129 

State  Normal  School  at 939 

— name    942 

Commonwealth's  attorney,   fees.. 3606 

Corporation  court    6906 

— Judge,    qualification,    election.  .5906 
term    6906 

RAFFIiB 

Conducting  or  permitting,  punish- 
ment     4694 

— forfeiture    of    property    4694 

Forfeiture  for,   how   enforced 4986 

RAFT 

Interfering  with  or  destroying 
buoy,  beacon  or  day  mark,  pen- 
alty   4768 

— lien  on  for  cost  of  repairing  or 

replacing    4766 

— anchoring  on  range  of  lights.. 4766 
RAILROADS 

Seo  also  "Commoa  Carriers"! 
''C0wv4HnMomm"x  "Rlectrle  Rail- 
ways" <  I'State  Corporation  Coat- 
mlMiilnn"!  '•TraB*i>ortatloa  Coai- 
panlea" 

Definition    6,  3881,  4360 

Real  estate  may  acquire 3961 

Insurable  Interest  of  In  property 

along  its  route   4018 

In    which    State    Interested,    sale 

of 3889 

Lien    of    for   charges    3933 

LAen  on   for  labor  and  materials, 

6426,  6438 

— of  employees    6438 

— h3w    perfected    and    enforced.  .6439 

Conatmctlon  and  Eqmlpnient 
Right    to    parallel,    cross    or    in- 
tersect  other  railroad. 

Va.  Const.,  {  166 

Air    brakes     3989 

Bell  and  whistle  on  locomotive.  .3968 

Block   system    3989 

Cars,     separate,     for     white     and 

colored  passengers 3962,  3963 

— lighting,  requirements  as  to 8976 

Caboose    cars,    duty    to    use 4012 

— dimensions,  construction,  &C...4012 

— repairs    to    4013 

— number  to  be  equipped  yearly. 4014 

— when  not  required   4017 

Cattle-guards,   duty   to  erect  and 

maintain 3946,  3960 

— gates  or  bars  In  lieu  of 3946 

— request  of  land  owner  for 3960 

— commissioners,    report    3960 

— penalty  for  failure 8960 

appeal 3964 

— discontinuance     3961 

Change   of  location    4379 

Connection  with  other  railroads, 

3887,  3971 
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Seo. 
RAILROADS — Com. 

Conatruction    across    highway. 

200«,   3972 

— appeal    2007 

— private  property  not  to  be  con- 
demned   for    2008 

County    road,    crossInK    3886,    3i*73 

CroBSlnKS,  siKnal   boards  at 3986 

— ^grates  and  flasmen  at 3986 

—   —In    cities    and    towns    3998 

Crossing  canal  or  water  courf>e.  .3!'<)9 
Crossing  other  railroad. ..  .3972,  3999 
Crossing   public    road,   or   chang- 
ing course  of.  procedure   3886 

Express   ofllce    4004 

Fences,  duty  to  erect  and  main- 
tain     3946,  5947 

— mandamus    3946 

— where  not  necessary , 394  7 

Grade    crossing    3973 

— proceeding  to  eliminate 3974 

Headlights  required  on  engines.  .3976 
Live   stock,   facilities  for  loadlni; 

and  unloading 4006 

Mining  company  may  construct.  .4000 

— rights  and  privileges 4000 

Through  pass  or  defile   3963 

— use  of  track  by  other  road.... 3963 
Sale  of  rolling  stock  to,  reserva- 
tion   of    title    or   lien    for   pur- 
chase  price,    recordation    6189 

— copy  of  contract  filed  with  State 

Corporation    Commission    6189 

— labelling    rolling    slock     .."....6189 

— how  contract  enforced   6190 

Signals  at  overhead  bridge,  tun- 
nel,   &c 3970 

Spark-arresters,  locomotives  to  be 

equipped   with    3962 

Stations,   duty   to   mainta<n 3984 

— waiting    rooms,    water  tilosets, 

Ac 8984 

—abandonment,  rebuilding   3984 

— change   of    4379 

Bwltchlock,  keys,  making,  buy- 
ing, using.  &c 4019 

Telephone  exchanges,  connection 
with 4011 

Bayloreea 

Actions  for  death  or  injury, 
fellow  servant  doctrine, 

Va.    Const,    t    162 
— assumption  of  risk, 

Va.  Const.,  i  l«2 
Injury  to  through  failure  to  pro- 
vide   danger    signals    at    over- 
head   bridge,    etc 3970 

Intrastate  railroad,  liability  for 
death  or  personal  injury  of  em- 
ployee     5791-5796 

— time  for  bringing  action   ,6.791 

— contributory    negligence,    effect 

of    6792 

— assumption  of  risk  by  em- 
ployee     6798 

— contract  exempting 6794 

-^set-off,  insurance    6794 

— liability  under  Federal  acts.... 6798 
— violation    of    safety    appliance 

act,  effect  of 5792,  5793 

— railroads  to  which  applicable.  .5796 

Lien  of 6426.  6438 

— how  perfected  and  enforced..  .44v{9 

Uablll«7 
For  loss  or  Injury  to  goods. 3926,  3929 
^-contract     for    exemption     from 

liability    3986,  3930 

— evidence      of      negligence       in 

action*  for 3926 

For    loss    or   injury    to   goods   by 

connecting  carrier   3926 

— contract  for  carriage  to  desti- 
nation over  connecting  carrier, 

3926,  3929 
— when  presumed  3929 


*  Sec 

RAIUlOAI>»— C«B. 

For    goods    delivered    to    express 

company    4011 

Claim  for  goods  lost  or  damaged, 

when  and  where  filed   1921 

— penalty  for  failing  to  pay 3>i8 

— claims  for  demurrage    S92I 

When  persons  or  property  are  In- 
jured   on    enclosed    track 394S 

—on  track  not  enclosed 3*49 

•    Statutory    signals    not    given    at 
crossing,  death  of  or  Injury  to 

traveller      3959 

— destruction    of    property    J»S* 

For    ejecting    passenger    refusing 

to   d'sclose    race    Sid 

For    Injury    to    or    death    of   em- 
ployee,   failure    to  provide  dan- 
fer  signals  at  overhead  bridge, 
c 397» 

For  flres J»»l 

For  stock  killed  or  Injured.  .3994-3997 

— board    of    appraisers    3994 

fees    39»« 

report    8994 

— damages,   payment J')» 

— action,  costs 3991 

— where  fences  and  cattle  guards 
maintained     3997 

Otleaaea  Acalaat 

Switchlock  keys,  making,  buy- 
ing,  using,   efc 401» 

Cars,  burning  of  destroying,  pun- 
ishment      442» 

— erttry  with  intent  to  commit 
murder,    rape   or    robbery 4435 

— entry  with  Intent  to  commit 
other    crime    4439 

Equipment,  etc.,  obstructing,  re- 
moving, injuring,  punishment.  .44life 

— tampering   with   switch,   Ac 44«8 

— switch  lamp  or  other  signal 4474 

Being  on  track    44(9 

Leading  or  driving  animal  on 
track    44(9 

— with  view  to  recover  damages.  .447! 

Trespasser  Jumping  <tn  or  off  cars 
of     4479 

Trespassing  on    trains    4471 

Removing  packing  from  Journal 
boxes 447J 

Shooting  at  trains,  throwing 
stones  or  other  missiles  at 4473 

Destroying  fences  or  cattle 
stops    447« 

Riotous  or  disorderly  conduct  on 
cars,  etc 4R3J 

Drinking  ardent  spirits  in  sta- 
tion or  cars   4(31 

Standing    wagon    or    vehicle    on 

track    47J4 

Offeaae*  by 

Bell  and  whistle  on  locomotive, 
failure  to  provide  39M 

— failure   to    use    3944 

Caboose  cars,  violation  of  law  .ts 
to    4»W 

Cattle  guard,  failure  to  con- 
struct   J»M 

Chapter  165,  violations  of 4M! 

Charges,  demanding  and  receiving 
more  than  lawful J9JI 

— charging  or  receiving  -fee  or 
commission  other  than  regular 
rate   W* 

Claim  for  loss  or  Injury  of  gorids. 
failure  to  pay S9JI 

County  roads,  failure  to  maintain 
grade  crossings  and  approaches 
of t97J 

Depots,  waiting  rooms,  ticket  of- 
fices, failure  of  duty  as  to 3949 

Engines,  failing  to  equip  with 
headlight 397( 

Excursions,  violation  of  law  re- 
lating   to    4«1» 
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Exploslvea,  failure  to  observ« 
regulations  as  to  transportation 
of  !I92J 

Fertiliser,  transportinK  unbranded 
and    untaeged 11  tR 

Food,  allowing  to  become  con- 
taminated in  transit 1236 

Freiglit,  failure  to  receive  and  re- 
ceipt tor    8»27 

Freight  trains,  renting  out  ton- 
nage  of    40J2 

Live  stock,  failure  to  recaive. 
t  ransport,  deliver   400* 

— failincr  to  disinfect  cars  used  In 
transporting    911 

— violating  regulations  relating 
to  quarantine   of 912 

Nursery  stock,  transportation  of 
uncertlflgd    874 

Passengers,  failure  to  take  up  or 
set   down    8938 

Property,  failure  to  receive, 
transport  or  deliver 3938 

Repairs,  additions,  &c.,  ordered 
by  State  Corporation  Commis- 
sion, failure  to  make  3982 

Signals,  statutory,  failure  to 
give    8960 

Spark  arresters,  failure  to  equip 
locomotive  with  3982 

State  Corporation  Commission, 
failure  to  obey  order  of.  .4001',  4003 

— failure  to  give  information  to.-.  4002 

Stations,  failure  to  announce. ..  .3940 

Street  or  road,  obstructing  free 
passage   on    4734 

Sunday,  transportation  on  .  .4572,  4574 

Telegraplilc  or  telephonic  oflloes, 
•       failure    to    maintain    3946 

— operators  and  dispatchers. 
failure  of  duty 8945 

Towels,  common  use  of  in  trains, 
stations,    etc 1617 

Trains,  failure  to  announce  des- 
tination of 8940 

— delayed,  failure  to  post  notice 
of 3941 

Troops,    failure    to    transport 3942 

— unnecessary  delay  In- transport- 
ing     3942 

White  and  colored  passengers, 
failure  to  provide  separate  cars 
for 39*4 

— conductor  failing  to  a.s8lgn  to 
proper  car 39«« 

OperalloB 

Accidents,     reports    of    to    State 

Corporation   Commission    3988 

Baggage,  checking   8990 

Bell  and  whistle,  use  of 3958 

Cars,  forwarding  to  destination.  .4006 

— duty    to    heat    8979 

Charges,  charging  fee  or  commis- 
sion  other   than   regular  rate.  .3989 

..-when    permitted    3989 

Connections  with  other  railroads. 3938 
— duty  to  accept  traffic  from  con- 
necting line Va.  Const,  I   1«« 

Conservators    of    the    peace    for, 

appointment    8944 

— conductors    and    agents    as.... 8944 
Contract    or   lease    under    which 
operated,  filing  with  State  Cor- 
poration   CommLsslon 3993 

Crossing   of   other   road,   duty   to 

stop    trains  at    3987 

Depots,   keeping  open    8940 

Excursions,    prohibition   of .  .4008-4010 
Explosives,  rules  for  transporta- 
tion of  8922 

— penalty  for  violating   3928 

Kxpress  office  and  agent,  main- 
taining   4004 

Farm  produce,  transportation  and 
storage    of    3968 


See. 
RAILROADS — Cam. 

Fires,    lUbillty    for    3992 

— Insurable   Interest   In   property 

along    route    4018 

'   Freight,  duty  to  receive  and  re- 
ceipt   for    8927 

Intoxicating  liquors,  duty  as  to 
transportation   of    4632-4688 

— record  kept  of  ardent  spirits 
transported,  what  to  show. 

4«!t2,   4<34,  4638 

effect  as  evidence 4(82 

penalty  for  failure  to  keep. 

4882.   4684 

— regulations  for  transportation 
of     4633 

— affidavit   by  consignee. 

4684,  4686,  4638 

filing  with  clerk  of  court, 

4(84,   4(64 

to  be  In  duplicate  4(64 

— ^lellvery  to  other  than  con- 
signee, hours  of  delivery 4(16 

— record  open  to  public  Inspec- 
tion    4(82,  4(87 

Uve  stock,  duty  to  transport. 
Ac 4008 

— penalties,  action  against  for 
failure .400( 

—disinfecting  oars  used  in  trans- 
porting  Ml 

Passengers,  furnishing  sufficient 
accommodations    for     3990 

—exclusion  from  sleeping,  dining, 
palace  or  compartment  cars 4007 

Persons  and  property,  duty  to 
transport    3987,    8938 

Sale     of    unclaimed     goods     for 

charges  8983 

' — disposition    of    proceeds    8984 

Signals,  failure  to  give,  effect  of 
In  action  for  idamages  at  cross- 
ing     8969 

Stations,    announcing    3940 

Telephone  and  telegraph  lines, 
construction  and  operation  of.. 3948 

Telephonic  or  telegraphic  offices, 
duty  to  maintain — 8948 

^-duty  of  operators  and  dis- 
patchers    8946 

Ticket  offices,  keeping  open 8940 

Trains,  announcing  destlnatlbn 
of 8940 

^Klelayed,   posting  notices  of 3941 

Troops,  duty  to  transport 3942 

—tolls  on   8942 

White  and  colored  passengers,  as- 
slv^nment  to  proper  compart- 
ments     89(5 

— ejection  of. person  refusing  to 
disclose  race  88(5 

— when  part  of  compartment  may 
be    assigned    to    other    race 39(7 

— when  not  required    89(8 

— penalty  for  failure  of  passenger 

to    obey    conductor    3988 

fUght  of  Way 

Use  of  streets,  etc.  .Va.  Const.,  t  124 
^   Establishment  of  drainage  affect- 
ing, procedure   17(5-17(8 

— manner  of  crossing  right  of 
way,   cost    17(8 

Along  highways   2008 

Crossing  road  or  highway, 

200(.    8888,   8972,    3978 

— canal    or   water    course 3999 

— other   railroad    3972,    3999 

Through  pass  or  defile 2953 

Manner  of  keeping   3991 

Exercise    of    power    of    eminent 

domain    48(0-4888 

Abandonment   4879 

Change  of  location  4879 

"nizatioB 
Re-assessment  of  real  estate, 

Va.  Const.,  I  171 
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Assessment  for, 

Va.    Const.,    ii     176,    179 
Franchise  Tax. 

Va.  Const.,  ]  (   177,  178,  181 

Reports    Va.   Const.,   (    17» 

Application    to    court    for    relief 

from  Va.  Const.,  (  180 

Lien  of  taxes Va.  Const.,  {  17l> 

S.egresatlon   of  property  for, 

2205,    2206 
Tangible    personal    property    ....2206 

Rolling  stock   2206 

— assessment    2297 

— rate    2207 

— payment  of  tax 2207 

Kxemptlon.  surrender  by  amend- 
ment of  charter 3869,  3862 

Railroad  Compaales 
Describing    railroad    company    as 

railway  company,  not  error S 

Deflnition    3881 

Directors,  number,  election,  term. 3789 
Name,   articles   of   association   to 

set  forth 3866 

Powers    3857 

Merger    3867 

Consolidation    3867 

Sale    3867 

Lease   8867 

Extension  of  lines  out  of  State.. 3868 
Articles  of  association,  contents.. 3866 

^-execution   3857 

— acknowledgment   3867 

— presentation  to  State  Corpora- 
tion   Commission     3867 

— certifled  to  Secretary  of  Com- 
monweal th  3867 

Recordation 3857 

Charters,  amendment  or  exten- 
sion     3869,  3864 

— certificate  of  to  State  Corpora- 
tion Commission   '. 385.9 

— surrender  of  exemptions,  ex- 
clusive  privileges,   &C....3869,   3862 

— effect  as  evidence 3869 

Capital  stock,  articles  of  asso- 
ciation  to  state  amount  of 3866 

— Intrcuse  of  to  maximum  limit. 3363 

^-disposal  of  Increase 3863 

Condemnation      of      land,      sand. 

gravel,   water,   &c 8867 

Surrender  of  exemptions  and  ex- 
clusive   privileges    S869,    3862 

Construction     and     operation     of 

branches,  extensions   3S60 

Constrjotlon,   purchase,    or   lease 

of  connecting  line 3861,  3862 

— sale  of 3861 

Entry   by   on   land   of  another  to 

obtain  wood,  gravel;  water,  etc.  4382 
— condemnation     of,     proceedings 

for    4882 

Time  within  which  construction 
must  be  begun  and  road  fin- 
ished     3864 

— penalty  for  failure   3864 

— extension  of   3864 

Separate  waiting  rooms  for  white 

and   colored   persons    3716 

Demurrage  and  storage,  rate  fixed 
by  Corporation  Commission. ..  .3774 

— detention    charges    3774 

— placing   cars,    regulations   for.. 3774 
Repairs  and  improvements.  State 
Corporation    Commission    com- 
pelling  3720 

—hearing 3720 

Contracts  with  by  State  Corpora- 
tion Commission  for  transpor- 
tation of  convicts,  insane  per- 
sons,  etc 3738 

— route  for 3739 

— cortiflcates,    payment 8740 

Becoming  surety  on  bonds  of 
other  companies  3828 


Sec 
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In  which  State  interested,  sale  of 
under  mortgage,  Ac. 388> 

— dividends    3SM 

— annual  report  to  State  Corpora- 
tion Commission   )Si2 

Foreign,    chartering   under   laws 
.       of  this  State }>» 

Ouaranteeing  bonds  of  steamboat 
company  JJS1 

State  Corporation  Commission, 
examination  by    3717,  3718.  3711 

— notice  by  of  violation  of  la7...JTl> 

— notice  by  before  making  order 
regulation,    etc >'!« 

— copies   of   laws   furnished   by.. 17(1 

— information  to  be  furnished  to.. 4002 
RAILROAD  CARS 

Used  In  transporting  live  stock, 
disinfecting « »li 

Separate  for  white  and  colored 
passengers    3962,  S9(] 

Passenger  cars,  requirements  as 
to   lighting    Sin 

— duty  to  heat   8979 

Forwarding  to  destination    400i 

Sleeping,  dining,  palace,  or  com- 
partment, exclusion  of  passen- 
gers   from    400T 

Caboose  cars,  duty  of  railroad  to 
use    4012 

— dimensions,    construction,    etc.. 4012 

— repairs  to ; 4011 

— number  to  be  equipped  yearly. 4014 

— when  not  required   4017 

— violation  of  law  as  to 4015 

Burning  or  destroying,  punish- 
ment     4428 

Entry  with  intent  to  commit  mur- 
der, rape  or  robbery  4438 

— with  intent  to  commit  other 
crime 441S 

Trespasser  Jumping  on  or  off 
of 4470 

Riotous  or  disorderly  conduct  on. 
penalty 4S11 

Drinking  ardent  spirits  in,  pun- 
ishment   4611 

RAILROAD  COMMISSIONER 

State  Corporation  Commission  to 
perform  duties  of, 

Va.  Const.,  els.  a,  k,  {  U( 

Records,    copies    as    evidence — .619' 
RAIUIOAD  IRON 

Buying  or  receiving  with  intent  to 

defraud     4450 

RAILROAD   SHOPS 

Employees,  payment  of,  time  and 
manner 1818,  181J 

— sale  of  goods  to,  price 1820 

R.AILS 

Unlawful  hunting Slit 

RAKRS 
Taking    oysters,    crabs,   clams    or 
shells     with.     In     Accomac      or 
Northampton  County,  penalty.  .321< 

range:  lights 

Anchorage  on  range  of,  punish- 
ment       4(9* 

Homicide  In  attempt  to  commit.. 4»1 

Punishment 4414 

Marriage    of    parties    as    bar     to 

prosecution    441* 

Deposition  of  prosecutrix 4415 

Entering  building,  &c.,  with  In- 
tent to  commit    4415 

Attempt    to    commit,    punishment 

for 4.4. 

RAPPAHANNOCK  COUNTY 
Commonwealth's  attorney,  fee8..3»*5 
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Placing  weir  or  hedge  In,  pen- 
alty   4760 

RAPPAHANNOCK  RIVER 

Use  of  oyeter  scrape  or  dredge  in, 

permit     8248 

Ballast  masters  in   SS61 

RATE 

Regulation,  see  "State  Corpara- 
tion  CommlaatOB" 

Meaning  of  term SS93 

— Va.  Const.,  {  158 

Ferries,  proceeding  to  increase  or 

reduce   2058 

— ferriage       across       Chesapeake 

Bay 2048 

Of  interest,  legal 5551,  5652 

— banker,  broker,  etc.,  allowed  to 

charge  6668 

— special  act  regulating,  pro- 
hibited     Va.  Const.,  i   88 

l(Ong  and  short  haul.  .Va.  Const.,  i  160 
'  Of  mileage  allowed  State  officers, 

etc 8478 

Of  pilotage   8S26 

Charged  by  public  utilities  cor- 
poration     406B,    4070,    4072 

Railroads  may  charge  for  storage, 
fixed  by  Corporation  Commis- 
sion  8774 

— of  demurrage   8774 

— of  detention  charges 8774 

At  which  State  bonds  purchased 
or      redeemed      from      sinking 

fund   2594,  2623,  2624 

Of  taxation Va.  Const.,  (  188 

cities  and  towns 2212 

on  intangible  personal  prop- 
erty     3073 

^-on  intangible  personal  property 

by   cities 2209,  2210 

by  counties 2209,  2210 

by  towns 2209,  2210 

— for  schools 2205 

— rolling  stock  of  railroads 2207 

Of  telephone  companies  regula- 
tion   of    by    State    Corporation 

Commission    4062-4056 

Toll  bridge    2069-2071 

Of       transportation       companies, 

posting,  etc 8908 

— advance   of  ; 8909 

— presumed  reasonable  3920 

— proof  of   8920 

Of  transportation  and  transmis- 
sion companies,  control  of  by 
State  Corporation  Commission, 

8709,   3711 
— Va.  Const.,  |(  166,  160 

— hearing  on 3711 

Tolls  on  turnpike 4088 

— posting   4086 

Transportation  of  troops,  muni- 
tions, etc 3942 

RATIFICATION 

By  court   of  sale   of   property  of 

county     2723 

Of   compromises    by    fiduciaries.  .6440 
— by  trustee,  mortgagee,  receiver 

of  Joint  stock  company 6440 

Of  promise  or  contract  made 
during  infancy,  writing  re- 
quired     6661 

RAZOR 

Carrying  concealed,  punish- 
ment   4684 

— permit  to  carry   4684 

READING 

Legislative  bill  in  each  house. 

Va.  Const.,  i  60 
—when  dispensed   with, 

Va.  Const.,  (  50 
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REAL  ESTATE 

See  also  «Crcatloa  sad  L.lmltatioB 
of  «Eatatea»i'  «Dceda»t  "Km- 
tatca»t  "Laad"!  •<I,lmltatlOBa"t 
"WUIs ' 

Construed  to  Include 6 

Aliens  may  acquire. 66 

Allowance  tor  betterments  or  im- 
provements on  recoverv  of, 

6483-54*86,  6491-5506 

— relinquishment    of    title 6502 

Attachment,  how  levied  on.  .6389,  6390 

— Hen    of    6393 

— sale  of   6405,  6406 

— rehearing 6411,  6412 

— recording    memorandum    6469 

Bank,    may    hold   and   convey   for 

n  hat  purposes 4114 

Boundaries  of,  petition  to  estab- 
lish   549A 

— effect  of  judgment 549U 

Church,  amount  may  hold »3  ■ 

Cloud    on    title,   suit    to    remove.  .624il 

— tax   deed,   bill    to   remove 2498 

Contingent  remainder  not   to  fall 

for  want  of  particular  estate.. 5153 
— not    affected    by    alienation    of  . 

particular  estate  or  by  mcrgtr.SlSl 
Contract    for    sale    or    lease    of, 

writing  required 556) 

— in    consideration    of    marriage, 

void   as   to   creditors,    etc 6192 

valid  when  recorded 6193-5196 

— for  sale  of,  or  for  term  of  more 
than     five    years,     void    us     to 

creditor.',  etc 619S 

valid  when  recorded ei93-519l> 

•    — with  reference  to, recordation  In 

deed  book 3393 

Conveyance  of  to  He  In  grant  as 

well   as   In    livery    6146 

Of  convict,  committee  for 4998 

— sheriff  or  sergeant  as 5,003 

— maintenance    of    family   from.. 5000 

— delivery   to  after. discharge 5002 

— sale,  exchange,  leasing  or  en- 
cumbrance of   6004 

Counties,  purchase  of  by,  con- 
tract in  writing 2709 

— approval  of  title  by  attorney.  .2709 
— sale  or  exchange  of  by  super- 
visors   2723 

— purchase   of  by   supervisors 2723 

Curtesy  In 5134,  5135 

— In   trust   estate    6168 

— of  Insane  husband,  how  re- 
leased    6346,  6847 

Debt  due  State,  taken  on  execu- 
tion for   2517-2526,  2630 

Of   decedent,   assets   for   payment 

of  debts   6396 

— order  in  which  debts  paid, 

5390,  5396 

-•-how  administered 6396 

— liability   of  heir  or  devisee  for 

value  of  estate 6397,  6898,  6899 

title  of  purchaser  from  heir 

or    devisee    5897 

— liens   not   affected    6400 

— devised  to  be  sold,  duty  of  Ex- 
ecutor or  administrator 5393 

how  disposed  of 5394 

—contract  by  decedent  to  con- 
vey, execu'tlon  of  deed  by  per- 
sonal representative    5378 

Deed,    form   of    6162-5164 

— may  pass  subsequently  ac- 
quired  real    estate    6202 

— estate  disposed  of  by , .  .6147 

— estate  to  commence  In  future.. 5147 
— to  convey  grantor's  Interest. . ;  .6163 
— buildings,  privileges  and  appur.' 

tenances   6168 

— good  between  parties 6169 

— to  cohvey  estate  of  Inheritance 
or  freehold,  when  necossarr.  ■ .  .6141 
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— voluntary      partition      by     oo- 

parcenera    , 5141 

—of  grlfts  ..' 6141 

— to  paaa  rigrhta  of  grantor S148 

— effect    of  certain   words   of   re- 

leaae  in  tl<t 

— without    words    of    limitation, 

passing  fee  simple I>14( 

— of     release     effectual     without 

lease 616< 

Deed  of  trust  E166 

— sale  under 6K7 

Descent  of 5K4-S27S 

— when  homicide  to  bar  acquisi- 
tion of  estate  by 6174 

Dower    in. 6117,    6118.    6118.    6126-6137 

— In  trust  esUte 6168 

— how  conveyed 6211 

—conveyance   of  by   attorney   in 

fact 5<lt 

— in  estate  of  insane  or  infant 
husband,  huw  oonvuyed  or  re- 
leased     6344 

proceeds  secured  to  wife. . . .6346 

of  insane  wife,  how  released. 

634<,  6347 
Equitable     estate,     liability     for 

d*>t»    6167 

— spendthrift    trusts    &167 

Of  execution  debtor,  conveyed  to 

officer    6604 

—sale  of  (607.  «608 

conveyance  by  officer 6608 

Uxemptlons   6631-6667 

— Va.    Const.,    |i    I90-183 
Fee    simple,    deed    or    will    with- 
out    words     of     limitation     to 

pass   614t 

— sale  of  on  bill  by  life  tenant 
against   remainderman   6141 

—  — by  remainderman  asainsl 
life    tenant 6161 

Fee  tail  estate  in  converted  into 

fee  simple   6160 

Qlfts  of,  necessity  for  writing 6141 

Oround  rent,  limitation  on  action 

to  recover   6817 

Of  Infant,  suit  to  sell  or  lease, 

6326,    6336-6347 

— proceeds   of   sale    6347 

— renewal   or   surrender   of   lease 

by   or  on   behalf   of   infant. ..  .6334 
Of     Insane     person,     petition     uf 
committee  to  sell  or  mortgage, 

1066-1067 

— suit  to  sell  or  lease 6S3a-5347 

— lease,  renewal  or  surr^n-l'ir  of 
by  or  on  behalf  of  In.sane  per- 
son     6334 

— proceeds  of  sale  of 6347 

Judgments  or  decrees  afTf.cting 
title  or  possession  of,  book  re- 
corded in .3303 

Judicial  sale  of  <26<-<273 

Jurisdiction   of   justice  ol    claims 

for  Injury  to 6015 

Land   ofiice  warrant  as 46S 

Larceny  of  things  fl.tod  t<i 4444 

Lease,  form  of 31C6 

Lien  on,  Judgm>)nc  In  pr<>C4C-1i .if; 
to   enforce    trea;m<>at   by  Crop 

Pest  Commissioner 877 

— ^judgment     against  '  treaiiur<>rs 

and  sureties   2433 

—for  taxes   22U,  S464 

—  —capitation  tax 243S 

—  — assessed   by  town   council.  .2437 
— Judgments  of  State  Corporation 

Commission 3732 

— vendors',  void  unless  expressed 

in  conveyance 6183 

— not   affected  by  sections  as   to 

f>ayment  ot  debts  of  decedent. 6400 
udgment       against       unincor- 
porated association .(OSt 
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— Of  attachment (MS 

— of  transportation  or  canal 
company,  mining  or  manufac- 
turing company,  etc.,  for  labor 

and  supplies   C438,  (4]> 

^-of  Judgment «47» 

from  time  of  docketing 0471 

—  — order  of  liability  between 
alienees  of  parts  of  (474 

— forfeited  forthcoming  bond 6527 

Limitation  contingent  on  dying 
without  heirs  or  heirs  of  the 
body,  how  construed   6161 

Lis  pendens,  recovering  memoran- 
dum     (4«» 

Loans   on    by   savings    banks 4141 

— by  building  and  loan  associa- 
tions   4164,  41(( 

— of  flduclary  funds,  requisites 
for    5431 

Of  married  woman,  conveyknce  by 
attorney  In   fact    6215 

— separate  estate,  how  acquired 
and  disposed  of 5134 

—  — of  Infant  married  woman, 
receiver  for 613(.  51J7 

sale  of    5137 

Mortgage    of,    recorded    in    deed 

book 33M 

— release   of    33)3 

Partition,    proceedings    627JI-S2I5 

Possession  of  part  not  con- 
strued    as     possession     of    the 

whole,  when    5470 

Powers    of    attorney    to    convey. 

recordation  In  deed   book 3393 

Power  of  disposition  in  life 
tenant  not  to  defeat  remainder, 

when   5HI 

Prosecution    for    offense    relating 
'    to,    what    proof    of    ownership 

sufficient 4871 

Railroad  company   may  acquire.  .3941 
Recovery  of,  by  action  of  unlaw- 
ful entry  or  detainer    .,..6446-5459 
— by  action  of  ejectment. .  .6451-5419 
School    boards,    purchase    of    by, 

contract   in   writing    2799 

— approval  of  title  by  attorney ..  2799 
Shelley's  case,  rule  In  abolished. 5152 

Of  State,   sale   of    253S-2542 

Survivorship         between         Joint 

tenants    abolished    5159 

^-oxceptlons   61(9 

Taxation,    segregation    2205 

— for  schools 2295 

— ascertainment  of  value  for 2211 

.     — what  land   subject  to 2271 

— assessment,   beginning   of   year 

for    2279 

— value  of  land  and  Iota,  change 

of    2271 

— what  land  exempt  from 2272 

— omitted  from  land  books,  pro- 
cedure to   have  entered   on. 

22»2.    2293 

— forfeiture  because  not  assessed 
for 2293 

— bona  flde  purchaser,  liability  for 
taxes  when  omitted  from  land 
book    2292 

— rent  or  lease  of  for  collection 
of  taxes 2«9 

— apportionment  of  taxes  when 
partitioned 2449 

— entry  by  owner  in  land  book.. 2451 

—   — forfeiture    for    failure 2452 

— petition  to  ascertain  delinquent 
taxes  due  on  2451 

— cloud  on.  tax  title,  bill  to  re- 
move    2498 

— sold  in  chancery  suit,  liability 
for  taxes    •. .  .2499 

—lien  on  for  uxes 3271,  2464,  24it 
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—  — assessment  by  town  coun- 
cils    J467 

Delinquent  for  taxes,  when  not 
liable  for   taxos  and   lovioti. . .  .34;)'i 

— action'^  and  suits  with  referunre 
to.  elTect  of  sale  to  State  for 
dfltnqucnt  taxRS 2483 

— sale   for  dellnauent   taxei<. 

2283.    2461.   2462 

redemption.       payment       "f 

taxes    2283 

for  delinquent  town  taxeii, 

2467-245!) 

Title  to  vested  by  decree  in  par- 
tition suit B282 

Transfers  of.  recorded  in  deed 
book     3S9S 

Transfers   of  to   uses,   effect   of..S16S' 

TransferrInK  or  encumbering  to 
evade  prohibition  law,  penalty. 4670 

In  tru&t,  suit  to  sell &33S,-6347 

Unlawful  dcRtroyinK  or  Injuring, 
punishment    4479 

Virginia  Pharmaceutltal  Associa- 
tion   amount  may  hold 1S55 

Will,  to  convey  cptate  of  Inheri- 
tance   or    freehold    5141 

— estate  disiposed  of  by 6147 

— estate  to  commence  in  future.. 6147 

— without  words  of  limitation, 
passing   fte   simple    6149 

— dev!be.  lapsed,  when  Included 
In  residuary  devlbe 5239 

— devise  In  general  terms,  how 
construed     5240 

— devise,  extent  and  operation  of. 5241 

—device,  charged  with  payment 
of  debts,  effect  on  limitation  of 
action  to  recover 5814 

— when  homicide  to  bar  acquisi- 
tion by    6274 

RBBATR 

Tobacco  warehousertian  giving, 
penalty    1384 

— person    receiving    1384 

By    transportation   company. 

3905,    3906 

— ^penalty   3914 

Of  Insurance  premiums,  pro- 
hibited   4222 

— penalty   4223 

RBCBIPTS 

Warehouse  receipt,  see  "Ware- 
honsea  and  WarehooaeiaeB'* 

Of  tobacco  samplers,  to  prede- 
cessors     1353 

—form    of    135.6 

— statements  In   1867 

— duty  to  give  on  delivery  of  to- 
bacco   to    warehouse    1361 

— to    be   printed    and    dated 1368 

— Illegal,  penalty 133S 

—penalty  for  false 4708 

Of  tobacco  inspector,  penalty 
for  false 470S 

By  employment  agencies,  for  fees 
charged    applicants    1803 

To  Jailor  for  prisoner  delivered 
to  convict  road  force 2076 

By  Auditor  of  Public  Accounts 
for  payments  to  State  treasury. 2166 

By  State  Treasurer  for  payments 
to  State  treasury 2165 

For  books,  etc.,  of  commissioner 
of  revenue  2266 

For  copies  of  land  book  and  per- 
sonal property  book   2346 

To  delinquent  capitation  tax  col- 
lector for  taxes  collected  and 
paid  to  clerk    2422 

For  delinquent  taxes  collected. .  .2429 

To  purchaser,  delinquent  tax 
•ate 2464 
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For  payment  by  clerk,  levies  re- 
ceived,     sale       of      delinquent 

lands   M02 

For  payment  for  waste  and  un- 
appropriated   land    2604 

For   fines    3546 

For  taxes,  expenses,  paid  to  pur- 
chaser   of    delinquent    land 2476 

For  books  and  papers  of  treas- 
urer     8779 

By  payee  or  transferee  of  county 

warrant 2782 

Given   by  ofHcers  for  taxes,  fines 

and  fees   8829 

By    oyster    Inspector,    for    rents, 

fines,  taxes,  collected 3222 

From  offlcer  to  clerk  for  process. 

order  or  decree   3403 

By  State  Corporation  Commission 
for  registration  fee  paid  by  cor- 
poration     3748 

For     freight,     by     transportation 

company 3915 

For  payment  of  damages,  eminent 

domain    proceedings     436V 

— acknowledgment,    recordation.  .4869 

Bmbezzlement    of     4461 

For  navment  of  revenue   tax,  as 
evidence  in  prosecution  for  vio- 
lation of  prohibition  law.  .4618,  4620 
For   Internal   revenue  tax,   to  sell 
ardent    spirits,    list    of   persons 

holding     4660 

— prosecution    of     4660 

By  commiSHioner  for  vouchers  of 

fiduciary     6416 

— effect    as    evidence     5416 

By  commissioner  in  chancery  for 

original    papers  In    suit 6187 

or    officer    to    garnishee    making 

payment     6512 

RBCEilViiRS 

Trust  company  as   4148 

Listing  property  for  taxation. ..  .2307 
— bonds.      notes.      evidences      of 

debt     2308 

— payment  of  taxes  on 2809 

Bank    or   depository   of   funds    of. 

report   to  examiner  of  records. 2223 
Debts    due    by,    priority    of    pay- 
ment   from  decedent's   estate, 

5390,   6391,  5396 
Bond,  petition  of  surety  to  be  re- 
lieved from   5771 

— new   bond   required    6771 

— removal  for  failure  to  give.... 5773 
Failing    to    account    for    money, 

guilty  of  larceny 6273 

Rule     against     for     recovery     of 

money    due    from    6274 

— hearing,    judgment     6276,    6276 

— jury    6276 

Action  against   6291 

— Judgment   against,  effect  of.... 6292 

— by    warrant,    when    tried 6298' 

Receiver's   book,  contents,   index. 6294 

Judgment  against,   docketing 6461 

In    attachment    proceedings 6389 

Of  bank,  application  for  by  State 

Corporation   Commission    4120 

Of  corporation,  service  of  pro- 
cess   on 6065,   6066 

— action  to  recover  call  on  stock 

subscription     3843 

— compromise    of    claim    5440 

For  dissolved  corporation,  ap- 
pointment     3813 

— powers  and   duties    3813.   3814 

— actions  by  and  against 3813 

For     estate     of     Infant     married 

woman   6136,  5137 

Of  life  Insurance  company,  or 
casualty  company  on  co- 
operative   plan     4261 

—compensation    4261 
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Grneral  Receivers 

Appointment {280 

Duties    $2gV 

Securities,  how  taken  and  l(ept..62$l 

— power  over   62S1 

— dividends  and  interest  on 6282 

— when  Interest  on  loans  pay- 
able     6288 

Accounts 6283 

— statement   of   to   courts 6283 

— settlement    6289 

— recordation  of  reports  of  set- 
tlements     6290,    6294 

— fees   for   recordation    6296 

Liability    6284 

Bonds    6285 

— examination    6289 

— additional 6290 

Compensation 6286 

Penalty  for  negrlect  of  duty 6287 

RBCBIVBR'S   BOOK 

What  recorded  In  6294 

Index  6294 

RBCBIVINfi    STOLBN  GOODS 

As  larceny   4448 

United     States     currency,      suffl- 

ciency  of  proof   4870* 

RBCBSS 

Of  General  Assembly,  trial  of  im- 
peachment during-.  .Va.  Const.,  S  54 

Auditing  committee  of  General 
Assembly  may  sit  during, 

Va.  Const.,  i   68 

Courts  mav  take    5959.  6970 

Term   of  circuit  court,   powers  of 

judge  during 5893 

RBCOn  \  17.  A  NCKS 

Of  witnesses  before  coroner's  in- 
quest     4812 

— prosecution  for  violating  law  as 
to  intoxicating  liquors   4613 

— prosecution  of  person  intend- 
ing to  commit  crime 4792 

— summoned  in  lurisdictlon  in 
which    ncouaed    was    arrested.  .4837 

— by  Justice  on  committing  ac- 
cused     4845 

— when  venue  of  criminal  case 
changed  4915,  4916 

— on  appeal  from  conviction  be- 
fore justice   , 4989 

Surety  in.  taking  security  from 
principal 4836 

For  ball,  arrest  out  of  county  In 
which  offense  was  committed, 
return  of   ...- 4837 

Bail-piece 4838 

Of  accused  when  trial  adjourned 
by  justice  4839 

— when  committed  for  trial  by 
justice    484B.    4846 

How  default  certified  when  ac- 
cused falls  to  appear 4840 

— proceedings  on   4840 

Certified  to  clerk  of  court  by 
judge,  ball  commissioner  or 
justice 4847 

Discharge   of,   order 4850 

Taken  by  officer  making  arrest  on 
capias  or  attachment 4882,   4887 

— certificate    of    4882 

Required  when  bail  given 4972 

How  payable,  penalty,  condi- 
tions     4973 

Waiver   in    4974 

For    insane    person    or    minor. ..  .4975 

Commitment  on  failure  to  give, 
when  discharged   4976 

Taken  out  of  court,  where  to  be 
sent    4977 

Entry  of  default   4978 

— proceedings   on 4978 

Discharge  of  surety  on  pay- 
ment    4979 

— on  surrender  of  principal 4982 
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—  — certificate  to  surety 4»83 

Bail   after  surrender  by  surety.. 49^3 

Remission   of   penalty 49S» 

Defects  of  form  not  to  defeat 
action  on    4981 

Action  or  scire  facias  on,  limita- 
tion of    5H5 

Action   on,   inquiry    of  damages.. 613! 

In  proceeding  to  compel  parent  to 
support  child    1»0J 

Of  husband  or  parent  deserting  or 
falling  to  support  w^lfe  or  child, 

1939.  194) 

Of  person  convicted  for  violation 
of  game  laws   iiii 

Of  person  about  to  engage  In 
duel    44Z4 

On  appeal  from  sentence  of  jus- 
tice   for    contempt     452J 

Of  person  convicted  of  violation 
of  Sunday  laws 4ST0 

Of  person  disturbing  religious 
worship 45i7S 

To  answer  Indictment  for  viols- 
tlon  of  law  relating  to  intoxi- 
cating  liquors    4613 

For  person  accused  of  intending 
to    commit     crime. 

4790-4794,  18'): 

Of   person    going   armed    4T9S 

Of  person  about  to  commit 
breach  of  peace 4796 

Proceeding  to  extradite  fugitive 
from    Justice »063-j>l«5 

— procedure  on  default   5043 

Of  non-resident  disturbing  fishing 
shores    539! 

Of  person  harboring  or  enticing 
apprentices    . . . ." 6313 

Chapter  on  judgments  embracei.44"9 
RECORDATION 

See  "Re««rd»"i  "Recl>ter**i  «R«*- 
latrBtlaB"    • 

When  to  be  In  county,  when  In 
corporation    S1S9 

In  hustings  court  of  city  of  Rich- 
mond,  Part-  II    6914 

— lands  lying  north  of  James 
River 593! 

— lands     lying    south     of    James 

River 59SJ 

.  In  chancery  court  of  city  of  Rich- 
mond     iSti 

— lands  lying  south  of  James 
River  ...    Hit 

— lands  lying  north  of  James 
River 593! 

Of  what  deeds  and  contracts  not 
to  affect  purchase  5261 

Power  of  attorney,  where  re- 
corded   $!#3 

Who  to  admit  instruments  to 
record     5294 

Where  Instruments  admitted  to 
record     i2«4 

On  certificate  of  acknowledg- 
ment   &205-52JS 

— recitals    in    certificate iJl* 

On  certificate  of  proof  by  wit- 
nesses     5!»S 

On  acknowledgments  outside  of 
the  United  States    52»« 

On-  acknowledgment  on  behalf  of 
corporation 6207.  5208.  S!W 

— in  representative  capacity. . ; . .  .Si'T 

Copy  of  instrument  when  original 
lost  521! 

Preservation  of  instruments  un- 
acknowledged but  lodged  for 
recordation    6J13 

Accounts  of  fiduciaries, 

6404,   5405.   542S 

— accounts  settled  in  chancery 
cause    5411 

— book    recorded    In.  .3393,    5406.   5413 


Digitized  by 


Google 


mDEX 


(403) 


S«e. 

RECORDATIONS— Cob. 

Appointment  of  agent  by  appli- 
cant to  purchase  lielinquent 
land    249B 

Appointment  of  agent,  mercantile 
business    5223 

Appraisements,  bool(  recorded  in. 3393 

Approval  of  titJe  of  real  estate 
purchased  by  school  boards  or 
county 2709 

Assessors  of  land,  certificate  and 
oath   of    2241 

Assessment  for  local  improve- 
ment     3071 

By    Auditor    of    delinquent    lands 

Purchased  in  name  of 2490 
Is  of  sale,   book   recorded   in.. 3393 
Bond,    of    contractor    fur    public 

printing 382 

— for  paper   388 

— of  Commissioner  of  State  Hos- 
pitals   1011 

— of   district,   county,   city,   town 

officer .'2698 

— of    clerks.    Supreme    Court    of 

Appeals    33.S4 

— of  officers  and  fiduciaries,  book 

recorded   In   3393 

— of    officers.    State    Corporation 

Commission   3708 

Camps    of   Confederate    veterans, 

rosters  of    6214 

Certificate  of  sale  of  property  for 

delinquent  town  taxes 2458 

Certificate  of  appraisers  of  estrays 

or  adrift  property    3565 

Certificate    for    consolidation     of 

corporation    3822 

.    Chattels,  loan  of  by  will  or  deed. 5188 
— reserving    property    in    by    way 
of  condition,  reversion,  remain- 
der,   etc 618$ 

Charter  of  corporation,  by  Secre- 
tary of  the  Commonwealth 3861 

— by  clerk  of  the  court 3S51 

^amendment   3779,  3780 

— new     charter     of     corporation 

after  dissolution   3811 

— of   purchasers  of  property   and 

franchises    3817 

— of   railroad  corporation 3857 

amendment  to 3859 

— public   service   corporation 3866 

—   — amendment    of    3868 

—non-stock  corporation    3874 

amendment  of 3876 

City  or  town,  order  annexing  ter- 
ritory to   2963 

— plan    and     survey    of    city    or 

town 2977 

By   clerk   of   the   court,    writings. 

certificates,  plats,   manner  of.  .3392 
— annual    return   of   list    of   sur- 
veys     ^'" 

Contracts,   book   recorded   in    ....3393 

—tax    .' .  •  ■  •  2402 

Contracts  reserving  title  to  or  lien 
on  chattels  for  purchase  price. 5189 

—book  recorded  in   3393 

Contract  in  respect   to  real  estate 
or   goods   and    chattels   in   con- 
sideration of  marriage.  ..  .5193-5196 
— for  conveyance  of  real  estate  or 
term  of  more  than  five  years. 

6193-5196 

of  deed  for   5193-5196 

book   recorded   In    3393 

Contract     for     sale     of     chattels, 
when    possession    remains   with 

seller 5193-6196 

Conveyances  to  United  States 19 

f « y   on    ,,,,,.....•-•••■••-•••■     1* 
Copies      of     lost      or     destiy>yed 

records   • .6202 

Decree   for  partition,  assignment 
of  dower  or  recovery  of  land.. 521 6 
-book  recorded  In »•»* 


Sec 
RECORDATION — Cob. 

Deeds,  conveyances,  etc.,  to  United 

States    19 

Deed  declaring  loan  of  chattel.  .6188 

— reserving  property  in    6188 

Deed  to  real   estate 5194,   6196 

'  Deed  of  gift   6194,  6196 

— where  to   be  recorded 6195 

Deeds,   book  recorded  in   3393 

— transfer  fee 2347,  2348 

— tax  on   2402 

Deed  of  married  woman  executed 
and   acknowledged  by  attorney 

In    fact    6216. 

Deeds  and  other  Instrumonts 
partly    proved,    book    recorded 

in    3893 

Deed  of  release,  where  to  be  re- 
corded    6195 

—book   recorded   in    8393 

Deed  of  trust 5194,  5195 

— book  recorded  In 3898 

— on  personal  property  when  re- 
moved   Into    State    5197 

—transfer  fee 2347,  2848 

— releases  of   3402 

Delinquent    real   estate    2428 

Division  .fence,  decision  of  arbi- 
trators as  to 3560 

Drainage 'district,  petition,  orders, 
map,  etc.,  in  proceedings  to  es- 
tablish     1742,   1768 

— certificate   of  cost    1771 

—bonds 1774   , 

Entry  of  land  warrant  In  clerk's 

office   428,  427 

Executions,    abstracts    of,    book 

recorded    In ■  3393 

Fire  company,  writing  to  form.. 3122 
Of  forfeited  forthcoming  bond.. 6527 
Of     grant     by     register     of    land 

oflUce    468 

-index 470 

Of  grant  supplying  link  In  title..   486 

Grants,  book  recorded  In  S3»3 

List  of  heirs   .6879 

Writing       claiming       homestead 

exemption  in   real  estate. 6632,  6646 

— In    personal    estate 6640,    6546 

— order  setting  apart  or  directing 

Investment  of  estate  In 6646 

— book   recorded   In 3893 

Insurance   company,   order   liqui- 
dating    <244 

Inventories  of  fiduciaries 5405 

— book   recorded   in    |S93 

Judgments,   book   recorded  in.... 3393 
Judgments   or   decrees   partition- 
ing   or    alTecting    title   to    real  „• 
estate    ................*••••■•  .6216 

— book  recorded  In •  •  8893 

Judgment  on  petition  to  ascerUin 

boundary  to  real  estate .5.490 

Land  owner's  consent  to  right  of 

wav  for  road iS2s 

Leases,   book   recorded   In JjH 

Liens,  book  recorded   In 3S»3 

Lien   of  purchaser  for  payments 

made  before  receiving  notice.. 5200 
Lien      for     labor      and     supplies 
against  transportation  or  man- 
ufacturing  company,   etc 6»39 

— book  recorded  In 3393 

Lien    on    colt 6416 

—on   calf «<" 

Lien    on    crops \YJ 

Lis   pendens    ■■■•••; »"' 

— book  recorded  in .avs 

Loan    of    chattels,    will    or    deed_ 

declaring   '"» 

Log  brand »a»i 

Copy  of  order  rearranging  mag- 
isterial districts ;••;••  •^•" 

— report  and  map  of  commlsslon- 

ppg 2693 

Marriase  certlflcate 507» 
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Sec 
RECORDATION — Com. 

— marriatre  out  of  State 5077 

Mechanic's      lien,      memorandum 

for    8427 

— lien  for  labor  or  supplies 
against  transportation  or  man- 

ufBcturlnK   company,    etc 'i439 

— book   recorded  In 3393 

Memorandum  of  Us  pendens 6469 

— of   attachment 6469 

— book  recorded  in 3893 

Mortgage    6194.  519B 

—on  personal  property  when  re- 
moved into  State 5197 

— transfer    fee 2347,  2348 

— book  recorded  in 3333 

releases  of 3393 

Of  notice  of  motion  for  judg- 
ment against  delinquent  trea- 
surer     2432 

Optometrist,   certiflcato   of. K33 

Order  declaring  forfeiture  of 
land    for    failure    to    enter    In 

land    books 2453 

Order  changing  name  of  person. 59S3 
Oyster  planting   ground,   assign- 
ment   of 3226 

— subrenting    or    assignment    of 

rights    8228 

Personal   property.  Hen  on   when 

removed   Into  State 5197 

Pharmacy,  licenses  to  practice.  .1676 
Plat    and    survey    for    person    In 

possession  who  has  paid  taxer.   457 
Plat  of  survey  of  disputed  boun- 
dary  between   coun  ties 26S5 

Plat    of    clamming    or    crabbing 

ground   3295 

Plats  of  city  or  town  lots.  .5217-5219 

— vacation   of 5220.  U221 

Power  of  attorney  to  convey  real 

estate,    book    recorded    in 33.')3 

^where    recorded 5203 

Power     of    attorney     appointing 
agent  on  whom  process  against 
corporation    may   be    served. .  .3854 
Power    of    attorney    to    execute 
bonds   for  surety  company. ..  .4349 

— revocation    of 4319 

Priority    when    writings    admit- 
ted to  record  on  same  day.... 5198 
Quit-claim    deed,    book    recorded 

in    3393 

Redemption  of  property  sold  for 

town    taxes 2458 

Refunding    bond    of    legatee    or 

distributee      5437 

Release   of  deed   of   trust 3402 

— deed   of 33ftS 

where    recorded 5195 

Report  of  delinquent  tax  sale... 2469 
— of  survey  of  land  sold  for  de- 
linquent   taxes 2481 

Report    of    surveyor,    application 

to  purchase  delinquent  land... 2496 
Report  and   plat   of  survey,   for- 
mation of  new  county 26S0 

Report  of  viewers,  proceeding  to 

compel  repair  of  turnpike 4081 

Report  of  commissioners,  emi- 
nent domain  proceedings, 

4369,  4381 
— receipt  for  damages  paid. 4869,  4381 
Report     of     appraisers     of     de- 
cedent's  estate 5376 

Reports  of  flduclarie* 5428 

Reports  of  settlement  of  ac- 
counts of  general  receivers, 

6290,  6294 
School      districts,     number     and 

boundaries    of 776 

By  second  auditor  of  certiflcates 
frtven  for  West  Virginia's  share 

of   State    debt    26(0 

— of  State  bonds   3693 


Sec. 
RECORDATION — C«m. 

In  oQIce  of  Secretary  of  the  Com- 
monwealth     244 

Survey  of  land  sold  for  delin- 
quent   taxes 2Mt 

Tax  on  deeds  to  United  States...     19 

Tax    deed 24<t 

Torrens   system,  acts  concerning 

continued    In    force 522S 

Of    trade    marks 14&7,  14U 

Writing  adopting  trade  mark  or 

brand  for  timoer 1449 

Transfer  of  real  estate,  book  re- 
corded   in J39J 

Of  transfer  of  State's  Interest  In 

road    to  county Hit 

Settlement    by   treasurer   of   dog 

tax    fund    Hit 

Of    wills. , 3!«J 

— effect  as  notice 5242 

— book  recorded  In 3393 

Will   or   deed   declaring    loan   of 

.chattel    t 5111 

— reserving  property  in  by  way 
of  condition,  reversion,  remain- 
der,  etc 51S8 

Words  "creditors  and  purchas- 
ers"   construed 5290 

Writing    by    widow    renouncing 

will    5276 

Written  act  of  re-entry  on  land. 5536 
RBCORDS 

See     MRecordaHoa"!     "Restoter^t 

"RcKtotnitloB'' 
or  official  acts  of  Governor  kept 
by      Secretary      of      Common- 
wealth   Va.  Const.,  i     M 

State  Corporation  Commission  to 

keep Va.   Con^t.,  {  1»S 

^-on  appeal  from 

Va.  Const.,  cl.  f..  i  156 
AocOiints   of  receivers,   order  for 

settlement   of 6281 

On   appeal   to  SHipreroe  Court  tt 

Appeals    <S39-634I 

On  appeal,  exhibited  wltb  peti- 
tion      t»» 

— how  made  up 6339.  •2H 

— objections.  Judge  to  decide 6141 

— agreements  as   to. 634! 

— rules,  court  mav  change 6341 

— part  unnecessarily  copied,  costs 

of   6344 

— former   appeal,   right   of   court 

to    Inspect     6345 

— bill  of  exceptions  as  part  of... 625' 
— certificate  of  facts  a  part  of.. 63" 

—certiorari,   to  complete 6345 

— from  State  Corporation  Com- 
mission      iKI 

^Va.  Const.,  i   156 

— printing,  etc,  by  clerk  of  Su- 
preme Court  of  Appeals.  .6857-616) 

— distribution    of   copies 6117 

—binding    «K1 

— destruction  of  manuscripts 63T1 

— cost   of   printing 341* 

—  ^-dismissal  for  failure  to  pay.34SI 
— In  criminal  case,  transcript  of 
with   petition    for  writ  of  er- 
ror  4SJI 

— —diminution  of,  certiorari ...  191' 

Rill   of  exception   as  part  of $1" 

Of  Board  of  Medical  Examiners. till 
Of   Board   of   Veterinary    Exam- 
iners     ■ 1271 

Certincatlon  of  for  use  In  an- 
other   State    14J 

Certificate  of  facts  In  suit  to  en- 
force   claim    against    State :(*1 

Certll\cate    of    facts    as    part    it 

record     6111 

Bv  clerk  of  taxes  collected 34M 

Of     commissioners     to     exarnlne 

pilots     1«4» 

Of  Commissioner  of  Insurance.. lltt 
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— of   examinations   by 4183 

— of   flres 4183 

Of  <<bnfe88lon  of  decree  or  Judgr- 
ment    , .  .6130 

Copies,  as  evidence,  records  In 
clerk's    office »1 17 

— In  public  offices  of  the  State.. 61.<7 

— In  offices  of  clerlts  or  otlier  of- 
ficers of  West  Virginia 0118 

— use  of   in   different   suits 61>9 

By  county  surveyor  of  variation 
of   compass   needle 2S4P 

Of  county  .surveyor,  reblndlns 
and    transcrlblner 6980-i)982 

Of  courts,  removal  from  county 
or    city    prohibited 3:S^7 

— open    to   public   inspection SZtH 

— copies    furnished   by   clerics. ..  .3388 

— order  book,  entries  In,  cor- 
rections,   signing 5962 

— reblnding  and  transcribing, 

6980-6932 

— faith  given  to  transcribed  re- 
cord      59S0 

— how  re-entered  when  lest,  de- 
stroyed,  or  illegible 6201-6204 

— of  courts  of  United  States  or 
another  State,  how  authenti- 
cated to  be  used  In  evidence   .6205 

— of    foreign    court 6207 

— of  money  under  control  of 
court    6310 

paid  Into  treasury   6313 

Of  coupons  tendered  for  debts 
due  State  kept  by  officer 2608 

Defect  in,  when  not  ground  for 
reversal    of  Judgment 63S' 

Of  district  school   boards €67 

— on   appeal   from 666 

Of  facts  proved  In  habeas  cor- 
pus  proceedings  as  part    of...58SR 

— certificate  of  as  part  of  record. 6331 

Of  fiduciaries,  what  entered  In. 

'  5401,   5408.    5412 

Foreign,  admissibility  in  evi- 
dence    6207 

Of  forfeited   forthcoming  bond-.d^il 

— of  Judgments  en.  Justice  to 
keep    6630 

Order  of  Governor  remitting 
fine    2575 

— of  official  acts  of. 

Va.  Const..  {     80 

Of  hunting  licenses  Issued  by 
clerk   3332 

Index   of  by   clerk   of   the  court, 

3391,  3392 

Of  intoxicating  liquors,  kept  by 
railroad,  express,  transporta- 
tion companies,  common  car- 
riers,   etc 4632,  4634,  46S'l 

— Inspection    of 4632.  4637 

— of  shipments  of  to  druggists 
and    hotel-keepers 4606 

— kept  by  druggist  of  prescrip- 
tions   for 4591 

— of  affidavit  for  purchase  of  al- 
cohol for  scientific  or  mechan- 
ical  purposes 4692 

for    purchase    of    wine    for 

sacramental    purposes 4592 

Kept  by  Jailor 2S60 

Of  Judgment  In  petition  to  es- 
tablish   boundary 6430 

Judgment  by  Justice  on  warrant 
for   civil    claim 6024 

Of  junk  dealer 4711 

Of  juvenile  and  domestic  rela- 
tions court 19.>1 

Of  land  titles  in  Northern  Neck 
In    keening  of   Register  of   the 

LAnd   Office 414 

Of  nroceedlngs  to  supply  lost  or 
destroyed  link  in  title 479-4RR 

Of  Library   Board    860 


Kec. 
RBCORDS — Cos. 

Of  local   boards  of  review 2226 

L/Ost    or .  destroyed,    petition    tor 

hearing    624) 

— new    suit. 6241 

— use   of  certified  copies  in   evi- 
dence when  record  destroyed.  .6211 
— limitation    on    new    action    be- 
cause   of 6826 

Of   lunacy   proceedings 1019 

Mutual   Assurance   Society's   lien 

book    6468 

Of  oath  taken  by  public  officer. .  277 
Of  oath   of   division    superinten- 
dent of  schools 625 

By  orchard  Inspector 898 

Of    oyster    insoector 3222 

Penally   for   making   false   entry 

In     4516.  4517  ^ 

— destruction  of  by  public  offi- 
cers     4616.  4617 

— erasing,  altering 4616,  4517 

— theft  or  destruction  of  by  per- 
son other  than  officer 4518 

— for  false  entries  in  record  if 
marriages,    births    or    deaths.. 4491 

for  giving  false  information 

for    4492 

— of    penitentiary 4997 

of  conduct  of  convict. 5017,  .'>018 

Of  plat  of  survey  for  one  in  pos- 
session  who  has   paid  taxes...    467 
Of  public  offices  of  United  States 
or    of   a    S'tate.    now    authenti- 
cated to  be  used  as  evidence. .6206 
Publication  of  from  library  fund.   349 
School  districts,  name  or  number 

of   667 

— claims    against 676 

Of    school     officers,    delivery    to 

successors 686 

School     trustee,     of    qualification 

of     638 

Kept  by  Secretary  of  the  Com- 
monwealth        344 

— authentication    by 344 

— official   acts  of  Governor, 

Va.  Const.,  i     80 
Of    State    deposited    In    State    Li- 
brary        361 

Of   State   Anatomical    Board 1730 

Of  State  Board  of  Dental  Exam- 
iners    1644,  1645 

Of  State   Board   of   Education . . .   602 
Of     State     Corporation     Commis- 
sion     3703 

— Va  Const.,  §   155 

— full   faith    and  credit  to 3703 

— on  appeal  from, 

Va  Const.,  cl.  f..  {  166 
Of  supervisors.. 2744.  2766.  2770.  2771 
Of      Supprlntendent       of      Public 

Printing,   official    acts    of 381 

Of     Supreme     Court,     publication 

of    401 

Of   tobacco  shipped   by   vessels.'.  1 3»3 
Of   vital   statistics 1677-1678 

RBTOl'PMEBfT 

Spe  also  "Set-oir* 

Plea    of 6145 

— proceedings    on 6146-6150 

RRD   TEDAR  TRBRS 

Public    nuisance,    when «8R 

Rust,   destruction 886.  889 

Treatment     887 

RRD  TOP  GRASS  SBBD 

Bushel,    standard 1470 

RR-BNTRY 

Power   of   to    pass   on   devise   or 

conveyance  of  rent 5S14 

•  "When    tenant  deserts  premises.  .5618 

On  land  for  non-payment  of  rent, 
breach  of  covenant  or  condi- 
tion     5530-553( 

— recordation  of  written  act  of.. 5536 
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RE-ENTRY— Cob. 

■ effect  as  evidence '.BBSS 

— relief    agralnst 5532-5534.  5S38 

RBP^BRBB 

In  case  of  need,  nanieil  in  bill  of 

exchange   6693 

REFO  RM  ATORIE8 

See   xPrisoB    Aaaodation   of   Vlr- 
Ktnia"!      "NeKro      RetormatoiT 
Aaaoclatloa  of  Virginia" 
Appropriations   to...Va.   Const.,  {     67 

Report,    penalty 987 

Inspection  by  Board  of  Charities 

and    Corrections 1894 

— Information  and  statistics  fur- 
nished  to 1894 

Reports  by  to  Board  of  Chari- 
ties  and    Corrections 1835 

Plans  for,  submitted  to  Board  of 

Charities  and    Corrections 1896 

Delinquent,  deoendent,  neglected 

children    committed    to 1905 

— children   under   18 1908 

Children  paroled  by,  report  to 
Board  of  Charities  and  Correc- 
tions     1919 

Property      of,      exemption      from 

taxation    2272,   2301 

— Va.  Const.,-  §   188 

— Inheritance  tax  on  gifts  to.... 2272 
Minor    sentenced    to    when    con- 
victed of  having  ardent  spirits 

in  his  possession 1611 

REFUND 

Money  paid  info  treasury,  spe- 
cial act  for  prohibited. 

Va.  Const.,  i     63 

By  legatee  or  devisee 5438.   5439 

REFUNDING  BOND 

Of  distributees  of  estate  of  par- 
son presumed  to  be  dead 5365 

Of  legatee   or  distributee.  .5437,  54.58 
REKSI8TER 

See      also      "Recordation"!      "Re- 
cords") '•RcBlatration'' 
Of  addresses  of  stockholders. ..  .3829 
Of  city  or  town,  who  to  perform 

duties   of 2987 

Of  persons  convicted  of  felony, 
to  be  kept  by  clerks  of  courts. 4787 

• — supervision   by  Judge 47S8 

Foreign,  admissibility  as  evi- 
dence      8207 

Kept,  by  auditor,  of  land  belong- 
ing to  Commonwealth. .  .2637,  2539 

— by  clerk   of   penitentiary 4997 

• of  offences  by  convict,  pun- 
ishments,   etc 3017 

— by  employment  agency 1803 

false    entries   in 1804 

penalty   for 1806 

— by    Jailor 3861 

— by  State  Corporation  Commis- 
sion,  of  corporations 3745 

of  property  of  State 3765 

— by  Secretary  of  the  Common- 
wealth        344 

— by  harbor  masters,  of  vessels.  .36S3 

Of   land    warrants 416 

Of    marriages 5092 

— entries    In 5075,  5076 

— as    evidence 3098 

Of  marriages,  births  and  deaths, 

false   entries    in 4491 

Of  State  bonds  and  certificates  of 

debt    bv   second    auditor 2631 

— lost  bond  or  certificate 2639 

■ — when  bonds  surrendered  and 
pnnceled  and  new  bond  or  cer- 
tificate   Issued 2'!<8 

Of   State    property 999.  376r. 

Bv  treasurer,  of  State  coupons.  .2628 
Of     nrnctltloners     of     veterinary 
medicine  and  surgery 1278 


Sec. 
REGISTER — (k>B. 

Of   vessels,    taking    oysters   with 

scrapes  and  dredges 3246 

— -kept  by  harbor  masters I(SI 

REGISTER  OF   LAND   OFFICE 
See  «i;and  Office" 
Election    by   General   Assembly..  123 

— time    of 321 

Term    324 

When    to   qualify 324 

Bond    of 825 

— submission  of  to  Attorney  Gen- 
eral     J2» 

— new   or  additional Zil 

—ettect  of  failure  to  give 31" 

— where  filed 31* 

Record  of  oath  taken  by 277 

Vacancy  in  office  If  bond  not  ap- 

R roved  or  oath  not  taken 329 
ow   vacancy   filled 122,  329,  331 

Removal   from   office 330 

Business  hours 337 

Proceedings  and  vouchers 43S 

Salary 3439 

To   be   Superintendent   of  Public 

Buildings 402 

To  be  Superintendent  of  Weights 

and    Measures 1465 

Clerks,   appointment    of 335,  343* 

— removal  or  suspension !3t 

— salary  34S» 

Employees    40! 

When  to  take  Inventory  of  prop- 
erty In  Governor's  house 404 

When  to  take  possession  of  Gov- 
ernor's   house 404 

Record   of   land    titles   in   North- 
ern Neck  to  be  in  keeping  of.  414 
To  provide  olfi.ces  for  Legislative 

Reference   Bureau 375 

To  designate   office   for  Board  of 

Charities    and   Corrections 18M 

To  file  and  preserve  vouchers  and 

certificates    *1* 

To  keep  a  register  of  warrants. .  41€ 
To     furnish    copies    of    unsigned 

grants     *]' 

— certificate   to 417 

When  and  to  whom  to  Issue  war- 
rant      *1« 

When  to  Issue  duplicate  for  lost 

warrant   •  ^1' 

Report    of    names    and    oaths  of 

chain-carriers   to 4K 

Receipt   for  return   of  plat   to...  44J 
To  issue  new  warrant  when  land 

lost   on   caveat <»* 

Land  grants,   made  out  by 4»s 

— of    waste    and    unappropriated 

land    -»?J 

When   not  to  receive  olat 4« 

When    not    to   issue    grants 4»> 

Noting  grant  or  renewal 4»l 

To  return  defective  plat  and  cer- 

tlficate    to    surveyor '" 

— postage  allowed  register »» 

When   and   in   what   form  grants 

to   issue ;JJ 

Delivery  of  grant 4»S 

Recordation   of  grant *»» 

— Index    *IJ 

Warrant  for  surplus  in  grant...  4i* 
"To    receipt    for    court    certificate  ^ 

on    resurvey ;» '| 

To  enter  decree  repealing  grant.  «»» 
When  to  Issue  grant  for  escheit- 

ed  land 507.  MI 

To     publish     certificate     of     es- 

cheator    ?•* 

—copy  filed  with  Governor 'W 

To    forward     list     of    grants    to 

clerk    of    court I2»I 

List  of  land  grants,  to  whom  fur- 
nighed  it" 
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Sec. 
RBGISTBR    OF    liAND    OFFICE! — Con. 

Copy  certlfled  to  of  order  forfeit- 
ing  land    for    failure    to    enter 

In  land  book 245 J 

— recordation    ii'los 

Account    with   auditor 2607 

— penalty  for  failure 2508 

When    to    pay   funds   Into   treas- 
ury      ; 2609 

Fees,    warrant,    etc.,    for    waste 

and    unappropriated   land 2505 

-  — when    to   be  paid 2606 

Fees,  paid  Into  treasury 34S9 

Proceedings    against    by    auditor, 
for  violation   of  revenue  law.. 2644 

Contingent    expenses 3439 

State    Accountant    to   devise  sys- 
tem  of  accounting;  for 652,  D64 

— mandamus  to  compel  adoption.    555 
Inspection  of  accounts  of.... 567,  558 

— duties  and   penalty 558 

Exempt    from   Jury    service 5986 

Venue   of  actions  against 6049 

— court  In  which  brought 3051 

Copies  of  records  of  as  evidence. 6197 
RBGISTEHBD  M.\IL 

Notice    by.    In    proceeding    to    re- 
voke certificate  of  optometrist.  1636 

Insurance,  proof  of  loss  by 4221 

— application    for    form 4221 

Notice  to  creditors,  sale  of  mer- 
chandise in  bulk 5187 

REGISTRARS 

See  "BleetloDs"!  «S<a*e  Board  of 
Health")  "VHal  Statlatlea" 
RBGISTRAR  OF  VITAL  STATISTICS 
See    "Ciliea    and   Tawao'*t    "Slate 
Uoard  of  Health"|  "State  Rev- 
Utrar      of      Vital      Statistic*") 
"Vital   Statlatlea" 
REGISTRATION 

See      "Reeordattan")     "Recorda") 

"R«Kia4er" 
Of  BIrtha  and  Deatha.  aee  "Vital 

Statlallca-> 
Fertilizer,  brand  and  analysis, 

1110,  1112 
Agricultural     lime,     brand     and 

analysis    1132,   1134 

Dairy,   creamery,  cheese   factory, 

skimming  station,  etc 1173 

.    Statement  of  dealer  in  commer- 
cial  feeding  stuffs 1235-1236 

Wheat   and   corn   millers,   distri- 
butors and  dealers  with  Dairy 

and    Food    Commissioner 1239 

Commission    merchant 1268 

Certificate  of  physician 1612 

Certificate  to  practice  optometry  .1629 
License  to  practice  dentistry, 

1647,  1648 

Pharmacist   1673.  1674.  1688 

— application    for 1684 

— assistant    1688 

— apprentice   1689 

License   to  practice  embalming.  .1720 
Employment    agencies,    of    appli- 
cants for  employment, 1803 

Of  automobiles 2126,  2129 

—owner    2126,  2127 

— manufacturer  or  dealer 2188 

— chauffeur    2129 

— owned  by  State,  county,  city.. 2148 
Of  boat  used  in  taking  oysters.  .3241 

Tongers  of  oysters 3242 

Fee    for,    to   corporations,   notice 

of   3747 

License    of    agent    of    Insurance 

company    4236 

Of   cattle   or   other   animals,   ob- 
taining by    false   pretense, 4 ISO 

REGISTR-^TION   DISTRICT 

For  vital   statistics 1563 


Sec. 
RBGVLATION 

Definition    3693 

— Va.  Const.,  9   163 
KBHBARING 

Proceeding  to  correct  erroneous 
assessment   of   taxes 2.191 

As  to   parties  not  served 8072 

Right  of  absent  party  to  when 
case  stricken  from  docket  for 
failure  to  .prosecute.  . .  .•. 3174 

In  Supreme  Court  of  Appeals. .  .3372 

— \'a.  Const.,  9   88 

On   attachment 6411.  o412 

REJINSTATBHBNT 

Of  suit  in  equity  for  appoint- 
ment of  commissioner  to  exe- 
cute   deed 6297 

Injunction,  by  Supreme  Court  of 
Appeals    6320 

keinsurance: 

By  co-operative  life  insurance  or 
casualty   company ; .  4266 

By  Insurance  companies,  consent 
to  by  Commissioner  of  Insur- 
ance    4310 

release: 

Of  attached  property,  when  bond 

given    ■  •  •  •  3394 

Of  contracts  for  conditional  sale. 5191 

Of   co-obligors 6763,  6764 

Of  curtesy  of   Insane   husband, 

'  5346,   B347 

Effect    of  certain    words   of    In    a 

deed    61'(4 

Deed  of,  effectual  without  lease. 5156 
Deed   of,  where  to  be  recorded.  .■'>195 

— recorded    In   deed   book 33!)3 

Of  deed  of  trust  or  other  obliga- 
tion marginal  notation  of 33n4 

Of  deed  of  trust,  to  whom  made.64">6 
Of  dower  of  Insane  wife.. 5346,  5347 
Of   dower   by   wife   of   insane   or 

infant    husband     5244 

— how  proceeds  secured  to  wife. 5346 
Of   encumbrance   by   satisfaction 

on    record 6456 

Of  errors,  by  confession  of  Judg- 
ment     63.10 

Of  person  Imprisoned  for  failure 

to   pay   fine 4952,   4flR3 

Of  excess  In  Judgment  or  decree. 6333 

Of  liens 8456 

When  proof  of  signature  not  re- 
quired    «033 

RELIGION  ,,     ., 

Religious   freedom 34.  35 

— ^Va.  Const..  99   16.  58 
RELIGIOUS  ASSOCIATIONS 

Property,   exemption    from   taxa- 

tlon 2272.  2301 

— Va.  Const..  9   183 

—Inheritance   tax   on    gifts   to... 2272 

RELIGIOUS  BODIES 

Property  of  exempt  from  taxa- 
tion  2272.  2301 

— Va.  Const..   9   183  „..„ 

Gifts   to.    Inheritance   tax    on 2272 

RELIGIOUS  DBNOMISATION 
Not    to    be  Incorporated, 

Va.  Const.,  9     69 

RELIGIOUS  FREEDOM 

Act    of 34-35 

— Va.  Const.,  99   16,  58 
RELIGIOUS  MEETING 

Disturbance,    punishment 4576 

Carrying    weapon     to    place    <>'• 

punishment    4B7« 

Police   for v.\u-.l  •■•**** 

Stallions  and  Jackasses  prohibit- 
ed  at 4744 
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Sec 
HBLIGIOVS  PVRPOSBS 

Property  dedicated  to  by  record- 
Ingr  plat  of   city  or  town   lots, 

S219-3222 

RBMOIOVS  80CIBTIBS 

See  also  "Chnreke*" 

Appropriations  for  prohibited, 

Va.  Const.,  i     67 

Conveyances  to St 

Charitable  trusts,  (or  benefit  of, 
not   to-  fail Z» 

Trustees,    appointment    of 39 

— books  and  furniture  held  by..     41 

— suits  by  and  aKalnat 42-44 

— real  estate,  quantity  may  hold.      43 

— personal  estate,  quantity  may 
hold   43 

— sale  or  mortgage  of  property. 45,  46 

Division  of,  disposition  of  prop- 
erty        40 

Property  of  exempt  from  taxa- 
tion     2272,  2301 

— Va.  Const.,  (  183 

Making  false  entry  In  record  of 
marriages,  births  or  deaths, 
punishment     4491 

Making  false  statement  for  re- 
cords  of    marriages,    births    or 

deaths,   punishment 4492 

RBMAINDBRS* 

See  oCfwatloB  aad  LUnltatloa  of 
Bstatca**!  <*LlmUa4lou"i  «Rcal 
Batale" 

Effect  of  sale  ot  life  estate  for 
taxes   , 2488 

When  not  defeated  by  power  of 
disposition  given  to  life  ten- 
ant     M47 

Limitation  contingent  on  dying 
without  heirs  or  heirs  of  the 
body,   how  construed 51R1 

Limitation  to  heirs  or  heirs  of 
body  of  life  tenant,  how  con- 
strued  5152 

— rule  In  Shelley's  case  abol- 
ished     6152 

Contingent,  not  to  fall  for  want 
of   particular  estate 31»3 

Not  affpcted  by  merger  or  aliena- 
tion  of  particular   estate bl'ti 

Sale  of  on  bill  by  tenant  of  life 
estate   5161 

Sale  of  life  estate  on  bill  by  re- 
mainderman     5161 

Reservation  of  property  in  chat- 
tels by,  when  void  as  to  cred- 
itors     318S 

Surrender  or  default  by  life  ten- 
ant  not   to   prejudice 5443 

Grant  or  devise  of,  attornment 
not   necessary 5514 

Attachment    of 6389 

Remainderman,  entry  of  for  fail- 
ure of  life  tenant  to  rei>air 
mill    3592 

— reimbursing  life  tenant  for  im- 
provements   5498 

RBMOVAL 

Of  Caiues,  •«•  XRcmoval  o( 
Caimea'' 

Of  Attorney  Qeneral. 

Va.  Const.,  ^  107 

Attachment,  for  removal  from 
btate    6379 

Of  Board  of  Review  and  tax  of- 
ficers for   misfeasance 2215 

Of  clerks.  State  Corporation 
Commission   3699,  3752 

— Va.  Const.,  i   166 
.    Of    clerk    of    court,    for    giving 
false  certificate  io  special  com- 
missioner   6271 

Of  clerks.  Supreme  Court  of  Ap- 
peals    3878 


Sec 
RBHOVAL — Cqb. 

— for  acting  as  counsel 3380 

— deputies  3379 

Of     commissioners     to     examine 

pilots    3614 

Of  commissioners  in  chancery 3178 

or  Commission  of  Fisheries 3146 

Of  Commissioner   of  Insurance.  .4198 

— deputy 4171.  4198 

Of     Commissioner     ot     Prohibi- 
tion     4624 

— deputies  and  inspectors... 46:7 

Of  Commissioner  of  Revenue, 

2356.  2315 
Of   Commissioner   of   State   Hos- 
pitals     1011 

Of  Commissioner  of  Wrecks 359* 

Of  coroners 2816 

Of  directors  and   offlcerJ  of  cor- 
porations    3789 

Of     Dairy     and     Food     Commis- 
sioner     11S6 

Of  deputies  of  officers 1701 

Of     deputy     clerk     of     Supreme 

Court    of    Appeals 3379 

Of   Deputy   Commissioner  of  In- 
surance      4171,  4198 

Deputies     to     Commissioner     of 

Prohibition . , 4657 

Of  district  school  trustee 651 

Of    division    superintendents    of 

schools   ^ 617 

Of    Board  •of     Agriculture    em- 
ployees     '. 11*6 

Of  examiner  of  records IIIS 

Of  fences  for  coast  survey I* 

Of  game   wardens 3321 

Of  goods  levied  on,  punishment. 444* 

Of    guardian 5326 

Of  guardian  ad  litem   for  Infant 

or   insane    defendant 609S 

— In      proceeding      to      uslablish 

drainage    district 1741 

Of    harbor    masters    ot    Norfolk 

and    Portsmouth 367 J 

Of  inspectors  of  flour  and  other 

commodities 1404 

Of   Inspector  of   Mines 18]( 

Of  inspectors  appointed  by  Com- 
mission   of   Fisheries 315} 

Of  Ins-pectors  apoointed   by  Com- 
missioner  of   Prohibition ."4627 

Of  Judge,  from  ofDce. 

Va.  Const.,  i  l«l 
—of  residence  of.  when  to  vacate 

office    5977 

Of  justice,  juvenile  and  domestic 

relations  court 1J4J 

Of   local  -  registrar   of   vital    sta- 
tistics     li«4 

Of  Mayor  of  city 30H 

By    Mayor,    of    officers,    firemen, 

police,    etc 8019 

— Va.  Const.,   i   120 
Of   member   of   tiegislature   from 
district  to  vacate  office. 

Va.  Const.,  i     44 
Of  member.  Board  of  Medical  Ex- 
aminers     169* 

Of    member.    Board    of   Embalm- 
ing   17U 

Of   members,   Board   of  Charities 

and    Corrections 1889 

— secretary,    assistant 189S 

Of  members  of  police  and  Are  de- 
partment of  ciHes SOU 

— Va.  Const.,  ;    120 
Of  mortgaiced  goods,  fraudulent- 
ly, punishment 44.';5 

Of   notaries J850 

Of    officers    by    General    Assem- 
bly    Va.  Const.,  t    71 

Ot   officers    for    failure   to    repay 

loans   from  literary   fund 7H 

Officer    of    State    inatitution    for 
(ailing  to  make  report 987 
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Sec. 
RBMOVAI^— Cob. 

Officers  of  Insane  hospit;Ms lOOS 

— Va.  Const.,  (   161 

Of   ofHcers   appointed    by   Health 

Commissioner    1430 

Of     officers     and     employees     of 

drainage    district 1780 

Of  officer  interfering  wltli  or  re- 
fusing information  to  Board  of 

Charities  and   Corrections 1900 

Of  officers,  cause  for,  procedure, 

2705,  2706 
Of     officers     and     employees     of 

cities  and    towns 2988 

Of  town  officers 3004 

Of   officers   of   State   Corporation 

Commission    3752 

— Va.  Const.,  {   155 
Of    officer,    for   disclosing    infor- 
mation  relating  to   banks 1124 

Of     officers     and     employees     of 

penitentiary     5027,  t>034 

Of  officer,  commissioner  or  re- 
ceiver,    failing     to     give     new 

bond    6773 

Of   orchard    inspector !t02 

Police  agents  of  railroads 3944 

Of  special   police   for  counties. .  .4738 
— from    county    as    creating    va- 
cancy  In    ofBce 4799 

Police      agents      for      steamboat 

wharf    4025 

Of   poor  person,  to  place  of  last 

settlement   2802-28J4 

Of  school  trustee 632 

Of  secretary  of  Board  of  Health.  1402 

Of  State    Accountant 560 

State     Corporation     Commission, 

members  and  officers  of 3752 

— Va.  Const.,  J   155       , 
From    State,    as    ground    for    at- 
tachment     6379 

From  State,  homestead  to  cea.se. 65 >0 
Of     superintendents      of      insane 

hospitals    1007 

— officers    1008 

— Va.  Const.,  i   161 
Of    Superintendent    of    Peniten- 
tiary     6027 

— Va.  Const.,  {148 

Of    Superintendent    of    Roads. ..  .20"!.l 

— foremen    2032 

Of  Superintendent   of   fc'chools...    f07 
— Va.  Const..  9   132 

Of   surgeon    of    penitentiary 5027 

— ^Va  Const.,  i   148 

Of   tax    ofHcers 2215 

Of  teacher  from  retired  list. 801..    804 

Of  tobacco  sampler 1388.   1396 

Of  treasurer  for  falling  to  make 
statement      and      payment      of 

taxes   collected 2412 

—for  violating  law 2790 

Of   trees,    for   coast   survey 20 

Of  trustee 6298,  6301,  6304 

Of  trustees  of  property  held   for 

school    purposes 550 

Professors,  Virginia  Military  In- 
stitute        ?42 

Officers  and  teachers,  Virginia 
Normal  and  Industrial  Insti- 
tute      »52 

— ^visitors  963 

Professors,   Virginia   Polytechnic 

Institute    864 

Superintendent,  professors  and 
officers,     Virginia     School     for 

Deaf   and   Blind 975 

Superintendent  and  professors, 
Virginia  State  School  for  Col- 
ored Deaf  and  Blind  Children.    985 

Of  voter  from  precinct 82 

— Va.  CbJist.,  J   18  „    „ 

—change  of  residence 100,  101 


REiMOVAI.  OF  CADSKS  ^*°" 

Of  prosecution  for  violation  of 
State  law  to  United  States 
Court,   duty  and   compensation 

of  officers 4971 

Of  civil  cases,  from  trial  justico 

to    circuit    Court 1988 

.     From  one  court  in  city  of  Rich- 
mond to  another. . .  . ; 5927 

From  Corporation  Court  of  Roa- 
noke   to    Court    of    Law    and 

Chancery     5951 

Or  civil  warrant  from  justice  to 

circuit    or    corporation    court.. 6017 
Transfer       of       Commonwealth's 
cases  to  Circuit  Court  of  Rich- 
mond       8051 

By    circuit,    corporation    or    city 

..f-ourt 6176-6177 

Motion    for 6175 

For  disqualification  of  Judge r,i7j 

Clerk's   duty 8177 

t:o8t8     :,• 6177 

Proceedings   after   removal 6177 

Of   proceeding   before  Justice   on 

forthcoming   bond 6526 

REMOVING    PROPERTY    OUT    OP 
STATE 

By    flduclaries 5350-5356 

Injunction   to   restrain 6323 

— forthcoming    bond 6323 

Attachment    5379 

RENEWAL 

Of    charter     of     corporation     by 

special  act  prohibited, 
^,     .                              Va.  Const.,  i     63 
Of    license    to    practice    embalm- 
ing     ■. 1721 

Certificate  or  license  of  Insur- 
ance or  guaranty  company 1210 

— foreign    companies 4226 

OL  lease,  by  or  on  behalf  of  In- 
fant or  Insane  person 6334 

RENT 

See  also  ••Distress'' 1  ••Laadlord 
mnA  TeaaBt**!  ••Leases" 

Protection  of  right  to  In  es- 
cheated   land 515 

Assessment  of  for  taxation 2245 

Taxes,  as  lien  on 2271 

Renting  real  estate  for  collec- 
tion of  taxes 2439 

Of   oyster   ground 3226 

— abandoned    plats S271 

Of  bathing   grounds J230 

Charged     to    superintendents    of 

Insane   hospitals 3447 

Of  wife's  land,  right  of  husband 

„ln    5134 

Covenant   to  pay.   effect   of 5178 

— on  destruction  of  premises 5180 

— when  lessee  deprived  of  pos- 
session  by   public   enemy 5180 

Reduction  of  when  buildings  de- 
stroyed   6180 

Curator  of  estate  of  decedent  to 

receive    5248 

Of  estate  of  decedent,  collection 
of  by   personal   representative. 6393 

— how  disposed  of 3394 

Unlawful  detainer  to  recover 
premises    forfeited    for    failure 

to    pay S448 

Security  for  an  appeal  from  Jus- 
tice, in  unlawful  detainer  pro- 
ceeding     544l> 

Conveyance    or    devise    of,    what 

powers   pass 5514 

Grant    or   devise   of,    attornment 

not   necessary 6614 

Grant  or  devise  of 56 1 4 

Liability  of  tenant  deserting 
premises    jsis 
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Sec 
RENT — Con. 

Recovery  of  by  distress  or  ac- 
tion     3519 

Who  may  recover 5520 

Who   liable  for 6521 

Distress,    for 6622-5529 

— liability     for    when     rent    not 

due     5783 

Remedy     when     not     payable     In 

money     5529 

Re-entry  for  non-payment  of, 

6530-5539 
— relief    from    forfeiture. ..  .6632-66K& 
For     land     occupied     by     emble- 
ments     5541 

Apportionment    6544-5547 

— land  occupied  by  emblements.  .5541 
— rent   from  lessee  of  tenant  for 

life,    etc 5543 

— purchase    of    part    of    land    or 

rent    5647 

Attachment    for 6416-$418 

— liability     for     when     rent     not 

due    6783 

when  sued  out  without  good 

cause   5783 

Ground  rent,  limitation  on  ac- 
tion to  recover 5817 

Of  homestead  property,  exemp- 
tion   of 6544 

Homestead  exemption  not  Jo  ex- 
tend  to   claims   for 6631 

— Va.  Const.,  {   190 
RBNT  CHARGE 

Assessment  for  taxation 22 16 

RENUNCIATION 

Of  will,  by  widow 6276 

REPAIRS 

Covenant  for  by  lessee 5179,  .il80 

Mechanic's    lien    for 6426 

REPEAL 

Of  general  laws....Va.  Const.,  ^   64 
Of  laws  relatinK  to  corporations, 

Va.  Const.,  §   164 
Of  corporate  charters  by  special 

acts    Va.  Const.,  S  154 

Of  statutes  not  to  affect  liabili- 
ties            6 

— not   to   revive  former  law 7 

Laws  relating  to  corporations, 
effect  on  pending  actions, 
rights,      liabilities,      penalties, 

etc 3842 

Charter  of  public  service  corjior- 

ation    subject    to 3891 

Of   bank   charier .4134 

— laws  relating  to 4184 

Of  land  grant,  suit  for,  limita- 
tion   on 6822 

Of  limitation,  effect  of 6828 

Of  acts  when  Code  goes  Into  ef- 
fect     S667 

— effect  on  rights,  penalties,  lim- 
itations,   etc 6569 

REPLEVIN 

Abolished     5784 

REPLICATION 

See    also    ••Pleadlnv"!    "Pleaa" 

To   plea   of   usury..' 5554 

To    plea   of   limitation 6812 

Unnecessary  allegations  In .'6109 

When  clerk   to  enter 6138 

To  plea  of  set-  off 6146 

Want  of,  not  ground  for  re- 
versal     6332 

REPORTER  OP  SVPREME  COVRT 
OF  APPEALS 

State   reports    furnished   to .^47 

Use    of    State   Library 366 

Acts  of  Assembly  furnished  to..    388 

Printing   reports 394 

Appointment 5879 

Salary    3466,6879 


Sec 
REPORTER  OF  SUPRBXB  COCRT  OP 
A  PPB  AL^-Cra. 

Duties 5««« 

Correction  of  proof-sheets. 5881 

Court   may    change 5882 

Opinions  delivered    to 588J 

Records   furnished   to ...5J57 

REPORTS 

See  uSta^cmeMa"!  «S  ■  p  r  e  b  e 
Court  Reports" 

Of    accounts     of    flduclarlen    by 

commissioners   5426-5*29 

Of   analysis  of   food,  evidence. .  .11*« 
Animals,    diseased,    report    of    to 

supervisors   JU 

Of  appraisers,  stock  killed  or  In- 
jured   by    railroad 19S4 

Of  appraisers  of  decedent's  es- 
tate     &37« 

• — effect  as   evidence 5J76 

or  Art  Commission S8S 

Of  Attorney   General ITT 

Of  audit  of  officer's  accounts,  to 

court    2756 

By   auditor,   of   funds   applicable 

to  school  purposes 746.  7«J 

— annual,  to  Governor 2202.  229J 

— to  General  Assembly  relative 
to  debts  due  State  and  sale  of 

State   lands i5»; 

To  auditor  by  treasurer  of  re- 
ceipts and  disbursements 2127 

— by   local    Board    of   Review 2227 

By  Board  of  Charities  and  Cor- 
rections     1894,  189<i 

To   Board   of  Charities  and   Cor- 

reStlons    I"** 

— of  institutions  receiving  ile- 
pendent  or  delinquent  chil- 
dren     ISl* 

— by    Inspectors  of   lalls 28M 

— by   jailor,    of  prisoners 2871 

Of  Board  of  Crop  Pest   Corair.ls- 

sloners    *84 

Of   Board    of   Pharmacy 1S<» 

By  Board  of  Poor  Commission- 
ers     1**4 

Of  branch  banks  to  commissions 

•of   revenue 41.): 

Of  Bureau  of  Labor  and  Indus- 
trial    Statistics 17»T 

Of  census   of  schools 65J 

— of    deaf    and    blind 6»* 

Of  children  paroled  by  reforma- 
tories     1*19 

Of  chief  factory   Inspector 119* 

Of  chief  orchard    inspector »63 

By  clerk  of  court,  of  delinquent 

taxes    tiollected I41> 

— of  deed  for  delinquent   land...24S2 
— of    amounts    received     on    re- 
demption   of    delinquent    lands 

sold  to  State 2491 

— of  fines  reported   by   Justices.  .J5»I 
— of  ofllcers   falling   to  pay  fines 

and     costs 25W 

— of  hunting  licenses  Issued JJi4 

— of    prosecutions    under    game 

law    JS4! 

— to  Clerk  of  House  of  Dele- 
gates    3*« 

Of  commission.   In    proceeding  to 

declare   person    feeble-minded. 1*(J 
By   Commissioner  of   Assessment 

of  omitted   capitation    taxes.. .2421 
Of    commissioners.    In    boundary 

dispute    between    counties I**» 

Of    commissioners    to    rearrange 

magisterial    district 2«« 

— recordation    2692 

Of  commissioner  examining  trea- 

sur^r's   bond "" 

Of  commissioners  on  application 
of  city  to  erect  dam  In  water 
course    »•*' 
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Sec. 
REPORTS — Com. 

Of  commissioners,  erection  of 
dam   3685,  SB86,  3587 

Of  commissioners  In  condemna- 
tion  proceedings 4368-4380 

— return  of,  confirmation 43S9 

— recordation   4369 

— Board  of  Commissioners. 4377,  438* 

— proceeding  to  take  sand,  water, 
gravel,   etc 4382 

Commissioners  in  proceeding  to 
drain  land  througli  land  of  an- 
other    5294 

By  Commissioner  of  Accounts,  of 
settlements  of  accounts  of 
flduotaries    5408 

Of   commissioner   examining   ac- 
counts,    etc.,     of     receivers     of        • 
court   funds 6289.  6290 

Of  Commissioner  of  Agriculture.  1124 

Of  Commissioner  of  Agriculture 
of  work  of  division  of  mar- 
kets      1255 

— of    tobacco    sold 1363 

Of  Commls.«loner  of  Agriculture 
and  Immigration 1109 

Of  Commissioner  iln  Chancery, 

3482,   6179-8186 

— In  proceeding  for  discharge  of 
county   or   city    treasurer 2792 

Of  commissioners  of  election,  on 
bond  Issue  by  county  for  erec- 
tion   of    buildings 2739 

Of   Commission    of    Fisheries 3149 

— of   license   taxes   c61lected 3169 

— of  forfeitures  and  proceeds  of 
sale   of   nets,   etc 3159 

Of  Commissioner  of  Game  and 
Inland    Fisheries 3314 

By  Commissioner  of  Insurance, 

4197,  4199 

— annual    4183 

— of  insolvency  of  insurance 
company    4180 

of   liquidation   of 4246 

Of  Commissioner  of  Prohibition, 
annual,    to    Governor 4625 

— to  General   Asseml>ly 4626 

By  Commissioner  of  Revenue  to 
escheator  492 

— of   licence    taxes 2374 

Of  Commissioners  of  the  Sinking 
Fund     2621 

Of  Commissioner  of  State  Hos- 
pitals   1010 

Of  commission  merchant  to  con- 
signor     1263 

Of  contagious  and  Infectious  dis- 
eases to  Board  of  Health 1497 

Of   Convict   Lime   Board 1272 

Of  Committee  on   Printing 397 

Of  Committee  of  Inebriate  or 
Drug    Addict 1074 

Of  committee  to  hear  applica- 
tions for  aid  from  local  levy 
for    pensions 2664,  2665,  2616 

Of    committee    to   Inspect    Jails.. 2t63 

Of  committee  to  assess  damages 
when   street   graded 3039 

Of  corporations  to  State  Corpor- 
ation  Commission,  annual 3820 

— by  corporation  with  new  char- 
ter     3811 

Of  county  treasurer  to  division 
superintendent    of    schools. 727,  728 

— of  receipts  and  disbursements 
of  dog  tax 2322 

Of  county  and  city  treasurers  of 
sale  to  satisfy  Judgment  for 
niing  false  list   for  taxation.  .2328 

Of  county   school   board 644 

To  curator  of  Hampton  Normal 
and  Agricultural   Institute 930 

Of  dairy,  creamery,  cheese  fac- 
tory,  skimming  station,   etc... 1173 


REPORTS— Cob.  ^*° 

Of  Dairy  and  Food  Commis- 
sioner      1228 

— annual    .......!!  .1176 

Of  delinquent  capitation  tax  col- 
lector      9422 

Of  delinquent  officers  by  dWisloii" 

superintendent  of  schools 729 

Of    delinquent,    dependent,    neg-     . 
leeted       children       placed       In 

homes  £905 

Of   Dental   Corporation   or  Asso- 
ciation, dentists  employed, 
,,,    .      .   ,  1662.1653 

or  dental   examiners 1654 

Of  directors  of  penitentiary, 

6024,  5027 

—annual    ; .  5039 

Of  district  school  board,  annual!   664 
By     division     superintendent     of 

schools   of   delinquent    officers.   729 
Of  enumerators  of  population  of 

town    2973 

—of   cities '..'.'..'.'.' 2976 

Of  escheator   to  auditor 610 

—penalty   for   failure  to  make..   511 
To  escheator  by  commissioner  of 

revenue    492 

Of  examiner  of  records..  ..2220    2259 
Of    examiner    of    books    of    sur- 
veyor      "Iti^t 

Of  examiners  of  clerks'  offices.' .'33?3 
Of  nres   to   Commissioner   of  In- 
surance     41X5 

Of   Are   marshal ,',',',  .313$ 

Of  flshways  In  dams  by  counties 

and  cities 311(4 

Of  violators  of  food  law 12'3 

Of  Foreign  Building  and  Loan 
Association  to  State  Corpora- 
tion   Commission 4151 

Of   forest    wardens 54] 

To  General  Assembly,  by  Gover- 

— by   Auditing  Committee ill 

Va.  Const..  §   68 

— by   Committee   on    Printing 397 

— by  State  Board  of  Education..   619 
— by    Commissioner    of    Prohibi- 
tion        4625 

— by  Joint  commdttee  on  condi- 
tion  of  penitentiary 1995 

— by   Bureau    of   Vital   Statistics, 

on    marriages io97 

By  Governor,   to  General  .\ssem- 

b'y Va  Const.,  }     68 

— of  suspension   of  officers, 

Va.  Const.,  i     73 

— of  removal  of  notary 2850 

To     Governor     by     officers     and 

S'tate    Institutions 320 

To  Governor  by  Commissioner  of 

Prohibition   I625 

Of  harbor  commissioners  of  Nor- 
folk and   Portsmouth 3677 

Of  Health  Commissioner 1H9 

To    Inspector   of   mines 1874 

— of  accident   In   mine 1873 

Of  Inspector  of  salt 1443 

By    Inspectors    of  jails   to    board 

of   charities    and    corrections.  .2802 
Of    Industrial    sick    benefit    com- 
pany     ISI* 

Of  Insurance  companies 42?<i 

— of   gross  premiums 1196 

By   Jailor   of   prisoners   delivered 

to   convict   road    force 207« 

— of   prisoners   In   Jail 2870 

to    board    of    charities    and 

correct  ions    2871 

Of   Innk   dealer  to  police 4711 

By  Justice,  of  commitment  of  In- 
ebriate or  drug  addict  to  pri- 
vate   sanitarium 1071 
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To  land  owner  of  stock,  fowl  or 

doK  caught  In  trap 3350 

Of  ifbrary  board S60 

By  local  board  of  review  to  au- 
ditor     2227 

— to  commissioner  ot  revenue. .  .2259 
—of  purchasers   by  merchant ...  2366 

Of  lunacy  commission 1018 

Of   maternity    hospitals 1928,   1929 

Of  misconduct  of  eommdssioner 
of  revenue  or  examiner  of  re- 
cords   2265 

or    misfeasance,    etc.,    of    boards 

of  review  and  tax  oftlcers 2215 

Of  mutual  flre  or  storm  insur- 
ance company,  annual   „ 4338 

Of  orchard  Inspector  to  Judge  of 

appeal   SOO 

Of  oyster  Inspector 3222 

To    oyster    inspector,    of   oysters 

shucked  or  packed 3239 

Violation    of    Taw    as    to    taking 

oysters    from   polluted    areas.. 3289 
Of  payment  of  delinquent   taxes, 

2466,  2466 

By  pension  commissioners 2667 

On  treatment  and  condition  of 
sick  in  hospital  at  peniten- 
tiary     6024 

or  proxies  for  State  stock  In 
Internal    Improvement    CDmpa- 

nies    3761 

By  receiver  of  court  funds 6283 

—of  commissioner  examining  ac- 
counts,   etc.,    of 6289,6290 

Of    retired    teachers'    fund 796 

or  school  bonds ■;73 

Of  school  census 653 

School    districts,    of    number    or 

name   of. 666 

By  Secretary  of  the  Common- 
wealth        .)44 

— printing,  binding  and  diistrlbu- 

tlon    344 

^-of  taxes  received 2404 

^-of    formation    of   city    of    first 

class    2911 

To  Secretary  of  the  Common- 
wealth, of  loss  of  number  plate 

of  automobile 2135 

By    second   auditor   of   securities 

of  literary  fund 614 

—annual,    to    Governor 2202 

To  General  Assembly  of  condi- 
tion of  improvements  In  which 

State  has  interest 3773 

Of    sinklirg    fund,    receipts    and 

disbursements    ?627 

Of      special      commissioner,      of 

taxes    6267 

— certificate  returned  with 626» 

State   accountant 551,  R«R 

— deputy    accountant B61 

— of   irregularities   or  defaults. .   560 

— annual    561 

Of  State  Board  of  Accountancy.   571 
Of  State  Board  of  Dental  Exam- 
iners of  receipts  and  expendi- 
tures    1S54 

Of  State  Board  of  Education   to 

General    Assemblv     619 

Of  State  Board  of  Health ,...1502 

To  State  Board  of  Health  of  tu- 
bercular patient  In  Jail  or  pen- 
itentiary     1646 

Of  State  Corporation  Commis- 
sion, annual 3751 

— Va.  Const.,  cl.  i,  i  166 
— rules  and  resrulatlons, 

Va.  Const.,  cl.  b,  |  166 

— of    clerk     3703 

^-of  condition  of  Internal  Im- 
nrovements  in  which  State  Is 
interested    3778 


Sec 
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To  State  Corporation  Commission  ' 
by  railway  and  canal  corpora- 
tion for  purpose  of  taxation. 

Va.  Const..  {  "7» 

— by  transportation  ai.d  trans- 
mission   companies 3710 

— by  agents S715 

— by    corporations 3716 

annual    3SJ0 

— by  corporation,  witli  new  char- 
ter   after   dissolution 3S11 

— by  public  service  corporation 
In   which  State  Is  stockholder. SS)2 

condition  of  works  In  which 
State  Is  Interested 3S93 

— of  accidents  on  railroads 3938 

— by  public   utility  companies... 40it 
'  — of    foreign    building   and    loan 
associations    41(1 

Of  heads  of  departments  ot 
State   393 

By  State  depository  to  auditor.. 2162 

Of  State  educational  institutions, 
annual    9S( 

Of  State   Forester 537 

By  State  Geological  Commis- 
sion     629,  533 

Of  State  Geological  Survey 831 

Of  State  Highway  Commis- 
sioner     1969 

Of    State    hospitals 1016 

— of  expenditure  of  funds  of 1013 

By  State  institutions  to  Auditor 
of  Public  Accounts 987 

Of  State  Mine   Inspector. .  .1836.  183' 

By  State  Treasurer  as  to  game 
protection  fund   3344 

— annual,    to    Governor 2302,   3104 

— ^to  auditor  of  receipts  and  dis- 
bursements   1197 

— of  sale  of  bonds  of  Insurance 
or  gTiaranty   company 4211 

Of  superintendent  to  Commis- 
sioner of  State  Hospitals  rela- 
tive  to   voluntary   patients 1087 

Of  Superintendent  of  Penltenti- 
arv    5017.  503$ 

Of  Superintendent  of  State  Pri- 
son '  Farm 5027,  S035 

or  superintendent  of  poor  to 
board    of    supervisors 2798 

or  SHiperlntendent  of  Public  In- 
struction     SH 

—of  acts,  calendars,   etc 391 

Of  Superintendent  of  Roads. 

2021.   2022.  1023,  2027.  2037 

Of  survey  of  land  sold  for  delin- 
quent  taxes 2481 

or  survey  and  plat  or  new  coun- 
ty  t«8» 

Of  surveyor,  of  oath  or  ehaJn- 
carrler    43* 

Surveyor,  application  to  pur- 
chase delinquent  land 2491 

or  tobacco  sold,  to  Commissioner 
of    Agriculture 13*3 

By  treasurer,  to  auditor  of  re- 
ceipts and   disbursements tW 

— to   Governor,    annual 1203.  2294 

^-or  frame  protection  fund 3344 

—or  violations  or  duty  by  com- 
missioner   or    revenue 2384 

or  sale  or  bonds  of  insurance 
company  or  guaranty  com- 
pany     4113 

Of  treasurer  of  Virginia  Mllllarr 
Institute    Ml 

Turnpike,  by  freeholders  on  con- 
struction   of 497T 

Of  viewers  In  proceeding  to  es- 
tablish drainage  district, 

1743,    1744,  ITS* 

— ror   establishment   or   road 1»?8 

— toll-bridges itfi 
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— In  proceeding:  to  establish 
ferry    2055,  205< 

— In  proceeding  to  compel  repair 
of   turnpike 4078-4081 

Of  Virginia  State  Board  of  Kx- 
amtners  in   optometry 1827 

Of  visitors  of  University  of  Vir- 
ginia, annual S15 

Of  visitors  of  Virginia  HiUtary 
Institute    860 

— of    treasurer 841 

— of  State  cadets 849 

Of  visitors,  Virginia  Normal  and 
Industrial   InsUtute 95] 

Of  visitors,  Virginia  School  for 
Deaf    and    Blind 976 

Visitors.  Virginia  State  School 
for  Colored  Deaf  and  Blind 
Children    983 

Voluntary  patient  In  Insane  hos- 
pital     1087 

RBPRBSBNTATIONS 

Statement  in  application  for  in- 
surance policy  as 42:!0 

— in     afltdavlt    before     or    after 

loss 4220 

Written,  when   required 5531 

RBPRBSBNTATIVE  CAPACITY 
Liability  of  person  signing  nego- 
tiable   instrument  in 6582 

Indorsement    In 580C 

Negotiation  without  Indorse- 
ment     5631 

REPRIESVB  « 

Power  of  Governor  to  grant, 

Va.  Const.,  t     7S 

Sealing  30 

Of  person  sentenced  to  death... 49(4 
REitVISITIONS 

On      Superintendent      of      Public 
Printing    for    stationery.......  384 

On    Superintendent    of    Penitenti- 
ary   for    prisoners    from    road 
force  to  be  employed  on  roads. 2088 
RBSCVB 

Of  prisoner 4504 

— refusal  to  aid  sheriff  or  officer 

fin   prevention    of 4511 

RBSBRVATION 
Of  use  or  property  by  condition, 
reversion,  remainder,  or  other- 
wise    In     goods     and     chattels, 
when    void   as   to   creditors. ..  .51S8 
Of  title  to  chattels,  contracts  for, 

form,  recordation,  etc SltO 

— how   enforced 51:)0 

— when  and  how  released 5111 

RBSBRTB  PD'ND 

Of  co-operative  life  and  casualty 

companies    4268 

RRSBRVOIR 

Pollution    1783.  1784 

PuttlTig  poison  In   4400 

RRSinBNCB 

Of  candidates  for  office, 

Va.    Const..    {    32 
Of  members  of  General  Assembly. 
„.  „  Va.  Const.,  {    44 

Of  Governor Va.  Const.,  ii  71,  72 

Of  applicant  for  Confederate  pen- 

^ ''on 2647 

Of  apprentice,  change   of 6310 

who  are  citizens 62 

Of  city,  county  and  district  of- 
ficers     2703 

— removal,  vacating  office 2704 

Of  civil  and  police  Justice 309 g 

Of  county  officer  in  city  or  town.  .2967 

Of    Health    Commissioner 1489 

or  instructor  of  educational  In- 
stitution exempt  from  tax- 
ation     2272 


RB9IDBNCE>— Cob. 

— Va.   Const.,    {    183 

Of  Judge  of  Supreme  Court  of  Ap- 

„  psals  at   seat   of  government.  .58(2 

Of  judge   of   circuit   court, 

6897.   5977 
— Va.  Const.,  i  96 

— removal  to  vacate  office 6977 

Of  Judge  of  city  courts 6977 

— Va.  Const.,  J   99 

—removal    to    vacate   office 5977 

Of  jurors    6984 

Of    minister    of    church,    exempt 

from  taxation 227S.  2301 

— Va.   Const.,    j    183 

Of  officers  of  fity,  county  or  dls- 

f'ct 2703 

— removal  vacating  office 2704 

Of    ofhcer    of    county    In    city    or 

town 2JJ7 

Of  officer   of  educational   institu- 
tion exempt  from  taxation. ..  .2272 
— Va  Const.,  {   I8S 

Of  patient   in  Insane   hospital 1047 

Of   voters    »9    oj 

— Va.   Const.,  {{   18.    19 
— who    not    deemed    to    have    ac- 
quired legal 82 

Va.   Const.,   {   24 

RBSiGNATION 
Of  member  General  Assembly. ...     81 

Of   fiduciary    6,419 

Of  trustee 629S 

RESISTING  OFFICERS 

Arrests    for   violations   of   oyster 

„  'aws      3266 

By  convict  6049 

RBSTAliRANTS 

Use    or    sale    of    oleomargarine, 

sign    1199 

Sale    of    Ice    cream    or    milk    not 

me4ting  standards 1216,  121T 

RESTRAINING    ORDER 
.See  xiBjuBcttana" 

In    attachment    proceedings 6389 

RESTRAINT  ON  ALIENATION 

Rstate   In   trust    6157 

HRTIIRNS 

See  also  '■Proeeaa" 

Of  elections,  see  ■•EieetloBa*' 

Of  attachment 6887 

— by    officer    6390,    6391 

—for   rent    0417,   6418 

Of  bond  taken  by  justice  in  action 
of    detinue,     to    clerk     of    the 

court    ■. 6804 

Of  civil  warrant  before  Justice.  .6020 

Of  depositions    6232 

Of  distress  warrant 6528,  6629 

or  officer  distraining  trespassing 

„  cattle   3543 

On  execution   6491.  (516 

—Issued  by  Justice 6030 

— property  not  sold (492 

Of  forfeited  forthcoming  bond, 

„  6520,   6627 

Forgery  of,   punishment    4484 

Of  garnishment 6509 

— time  for    (055 

or  indemnifying  bond    6154 

Limitation  of  motion  against  of- 
ficer    for     failure      to     return 

execution    6816 

Of    notice    of    motion    for    Judg- 
ment      6046 

or  notice  of  mechanic's  lien (430 

or    nihil,    no    Judgment    rendered 

on   •■ (0(8 

Of    order    or    warrant    of   Gover- 

,   nor    c---^ 507* 

On  process,  by  officer 8826 

— failure   to   make 2826.   2826,   6059 

—time  for    go66 

— for    witness    6056 

— In  garnishment   6055 
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as.  .5849,   58iil 
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To  land  owner  of  stock,  fowl  or 
doe  raught  In  trap 3350 

Of   library   board S80 

By  local  board  of  review  to  au- 
ditor     2227 

— to  commissioner  ot  revenue. .  .225!! 

— of  purchasers   by   merchant. .  .236^ 

Of  lunacy  commls.slon 10' 

Of    maternity    hospitals. ..  .1928,   1' 

Of    misconduct    of    commllssloner 
of  revenue   or  examiner  of  r»      ' 
cords   

Of    misfeasance,    etc..    of    bO'     • 
of  review  and  tax  offlcer?       '  - 

Of    mutual    lire    or    storm 
ance  company,  annual 

Of  orchard  inspector  to 
appeal   

Of  oyster  Inspector.. 

To    oyster    Inspector 
shucked  or  packe 

Violation    of    law 
oyster.s    from    r 

Of   payment   of 

.'1  '•Taxation*' 

By  pension   cr  9'1.1J 

On    treatme-       '  ' ' • ''■'■' 

sick     In         '.    charge     to     grand 
llary    ..        2367 

Of     prox' 2393-2397 

Interr       ,nt  Jurisdiction  of  police 
nles         -  •J'l'i   corporation   court. 3094 

Bv    r'         ,.'''"<'  police   justic;  with 

—of         .r.ilion    court     3102 

r  Vi/ons  under,   when  plea  of 

Q  ;fler  acquittal    not    bar 4773 

r        S,"'  error  for  State   in   prose- 

i»3/Dn  for  viol.ation  of 4931 

;i  Const.,    58    8,   88 

^HSVR    OFFICKRS 
/J,,i)ks    and    accounts    of,    e:>aml- 

nation    Va.  Const.,   J 

(;^neral  Assembly  to  provide   9.vs- 

tem  of  checks  and  balances  for, 

Va.   Const.,   { 

Imueding  or  Intimidating,  punish- 
ment      4526 

HUVBRSAI, 

See  "ApiienlH"!  "New  Trial*") 
"Writ  of  Krror" 

Of  JudKment.  effect  on  limita- 
tion      6826 

— for  failure  of  record  to  show 
venire    facias 6002 

— errors  not  sufficient  to  cause. 

6331.    6332 

—    — in    criminal    case     ..4879 

REVRHSItHV 

See  *'(;'r«ii|]on  mid  Limllntlon  of 
RMnten":  "Kii<atei!"i '  "Real 
Emafe" 

Of  land  conveyed  to  United 
States     19 

Of     arift     to     University     of     Vlr- 

■irlnla  to   donor    824 

— fn  Virginia  Polvtechnlc  Insti- 
tute      867 

Kffect  on  of  sale  of  life  estate 
for    taxes 2488 

Of  land  condemned   for   mill  dam 

or  canal    3R91 

-life    tenant    falling    to    repair.. 3692 

Of  land  condemned  on  change  of 
location    of   railroad    4379 

Reservation  of  use  or  property 
In  chattels  by.  when  void  as  to 
creditors 6188 

Reimbursing  life  tenant  for  pay- 
ments for  Improvements    6498 

Rights  of  grantee  of  against 
lessee    5512 

Tllehta  of  lessee  against  grantee 
•>f   reversioner    5513 

Grant  or  devise  ot    6514 
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68 


84 
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rent  for  land 

nents 5541 

easee    of    life 
c   of  other  un- 

5545 

one  Interested, 

55,44-551: 


y  of  Inspector US* 

14» 

for  refusal  to  act 14Ji 

..atute    Va    Const.,  J  5! 

-peal    of    statute    not    to  revive 

former  law    i 

Of    actions    In    case    of   death  or 

change    of  parties    tHi 

— by    motion <Us 

— bv  scire   facias    t1«5 

—  — Dy  administrator  de  bonis 
non 5381 

—  — issuance    616S 

Time    for     sni 

riefendant's    powers    ceasing SKil 

Of  action  for  damages  by  wrong- 
ful act.  etc..  on  death  of  plain- 
tiff     5TM 

Of  suit  to  sell  real  estate  ot  In- 
fant  or   Insane   person   53!< 

— to    sell    estate    held    In   trust.. 5JJt 

Ot   will,   after   revocation 5IS4 

— when  revived  will  deemed  to 
have    been    made    5241 

REVOCATION 

Of   charter   ot  corporation. 

Va.  Const.,  i  157 

Of    authority   ot   female  personal^  _ 
representative    by    marriage. . .53*1 

Of  authority   of   fiduciary 5ili 

Of  appointment,  of  substitute 
Justice,  Juvenile  and  domestic 
relations   court    1'" 

Of  appointment  of  administrator 
ot  person  presumed  to  be  dead. 5165 

Ot  certificate  to  operate  milk 
testing  machine   1S»'„  llOS 

Of  certificate  of  commission  mer- 
chant      1555 

Of    certificate    of    optometrlst....lM> 

Of  certificate  or  license  of  grad- 
uate    nurse     •'" 

Of  certificate  ot  registration  of 
Insurance    agent    J;'? 

Ot  check  by  death  of  drawer.... 5i4> 

Of  charter  of  corporation  en- 
gaged in  fish  business,  for 
failure  to  file  list  of  ofBcen 
and     stockholders     '-" 

Of  charter  ot  insurance  company, 
for    tailing   to   obtain  license. «« 

Of    decree    of    divorce    *•'; 

— prohibition  ot  re-marrlage  In..'!" 

Ot   license    "'• 

Ot     license     to     slaughter   lH'Use, 


sausage    factory,    etc. 


.152: 


Of    license    to    sell    condimenUl 

stock  and  poultry  food |" 

Of  license  to  practice  medicine."  ' 
Of  license  to  practice  dentistry  .im- 
Of     license      to      practice     P*".'",,-, 

macy    l*'!;  "'' 

Of    fishing    license     for    illeBally 
taking     food     fish     for    gu*""-,., 

ete ?'•• 

Of  license  to  catch  oysters. 3244,  3214 
Of  license    to    practice  law, 

3420.  3423.  31'' 
Of   license    of    building  and  loan 


association 


.11«« 


License     or    authority    of   '"""'■., a 
ance  company   to  do  buslnfss   ";, 
— for   falling   to   nav  assessment."" 
Ot  license  of  life  insurance  com- 
pany  for  denclency  of  funds  .4»' 
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V     "V  .    ■1S90 

•'\  em- 

.  -''^  4696 

'"•  11    for   un- 

jing       Intoxl- 

4538 

hotel,      boarding 

,1  room,  billiard  room, 

a    alley,    store,    etc.,    for 

.lion    of    prohibition    law.. 4663 

loense   to  sell  soft  drinks. ..  .4665 

L    order    establishing    stream    or 

canal  as  lawful  fence 3564 

Of  permission  to  establish   wharf 

at    county    landing 1939 

Of  permit  to  water  works  to 
supply  water  for  domestic  pur- 
poses      1790 

Of  power  of  attorney  to  execute 
bonds    for    surety    company. ..  .4349 

or   will,    by    marriage     6232 

— generally     5233 

— revival   after   revocation    5234 

— when    revived    will    deemed    to 

have  been  made    5246 

REVOLUTIONARY  CLAIM 

Seal  on  paper,  no  tax  charged 
on     2402 

RBWARDS 

For     arrest     and     conviction     of 

felon,    olTer    by    supervisors. ..  .2733 
For   escaped   convict,   how   paid.. 6043 

—who    entitled    to    6044 

For    arrest    of    persons    convicted 

of    or    charged    with    offenses.  .BOSS 
— when   officer  not  entitled  to.... 5068 
— when     police     officer    may     re- 
ceive     2991 

RICK   BIRD 

Killing     3364 

RICHMOND  AND    iVX.LE:UH.\NY    RAIL,- 
RO.\D   COMP\XY 

Docks   controlled    V>y    3683,    3689 

— appointment    of    dockmaster. .  .3689 
Sale     to     by     James     River     and 

Kanawha    Company     3772- 

RICHMOND   CITY 

See  "HnstlnKS  Conrt  of  the  City 
of  Richmond";  »HniitlaQH  C'turl 
of  the  City  'tf  Rlehmonil.  I'nrt 
II"!  "Chiine^ry  Conrt  of  the  City 
of  Rlchnion<l'<t  "Law  and  Bqnity 
Conrt  of  the  City  of  Rich- 
mond") "Clrcnlt  Court  of  the 
City  of  Richmond"!  "Pollee 
Conrt  of  Richmond" 
Assessors   of   land   for    taxation.  .2233 

Bar  examination  held  in    3411 

Burials   In   certain    cemeteries    of 

prohibited    67 

— penalty  for  violation  of  ordi- 
nance           67 

Circuit    court    6887 

City   of  first  class    5906 

Commissioner  of  Agriculture  and 

Immigration   to   reside   in 1106 

Commonwealth's   attorney,    fees.. 3605 
Contract   with   Superintendent    of 
Grounds    and    Public    BuildlngB 
for  water  for  Capitol  and  State 
Library   Building    406 


RICHMOND  CITY — Cos. 

Coroners,  inquest,  bodies  In  peni- 
tentiary      4806 

Courts  of   6912-6933 

— continued     6906 

— removal    of    causes    from    one 

court  to   another    6927 

Distance  between  and  court- 
houses of  various  counties 3474 

— how  computed  from  place  other 

than    courthouse     8476 

Dock-master     3689 

Harbor-masters     8864 

— term    3664,  3680 

— vessels    at    Richmond    dock.... 3688 
Health     commissioner     to     reside 

In      1489 

Jurisdiction    of    Commonwealth's 

cases    6049,    6061 

Larceny    of    dogs    in 4446 

— malicious  trespass    4445 

List  of  Jurors,  number  to  con- 
tain       5988 

Local  board  of  review,  appoint- 
ment      2226 

Meetings,  Board  of  Pharmacy  In.  1668 
Members  of  State  Board  of  Health 

from     I486 

Office  of  State  Accountant  in....    562 

Police  Justice,  salary 3096 

Port   wardens  for 3658 

Publication  In.  of  revocation  of 
certificate  of  commission  mer- 
chant      1261 

— of      statements       of      Auditor, 

Treasurer,    Second    Auditor. ..  .2202 
— of  orders,  rules  and  regulations 
of    State    Corporation    Commis- 
sion  3711,    3726 

. Va.   Const.,  cl.  b,  J    166 

— for  transportation  of  explo- 
sives     3922 

— of    notice    of  sale   of   works   of 
railroad,    canal,    turnpike,    etc.. 
in    which    State    Is    Interested.  .3889 
— of    establishment    of    office    by 

consolidated  corporation    3824 

— of  suspension  of  license  of  in- 
surance company 4233 

— of  proceedings  tor  payment  of 
unclaimed      court       fund      into 

treasury    6311 

Records     of     chancery    court    as 

notice   south   of  James   River.. 5932 
— of    hustings   court.    Part    II,   as 

notice    north    of  James  River.. 6982 
Sergeant,-  to     attend     and     serve 

process  of  hustings  court 6917* 

— assistant  to  attend  and  serve 
process  of  hustings  court.  Part 

II    6917 

— Jurors  and  witnesses   6918 

— deputy,    allowance    to    8515 

— process  from  clerk  of  peniten- 
tiary directed  to   5028 

Sheriff,     election     2814 

— qualification,   bond,  duties 2814 

—vacancy,  how  filled   136,  138 

— to      attend      law      and      equity 

court    5924 

Supreme   Court    of   Appeals,    ses-  . 

slon    5866 

— business   5867 

— session  of  special   court 5873 

—clerk   |"« 

office    8385 

salary   •  •  8465 

Tobacco,    sale    of    unclaimed    In 

warehouse 1338 

Treasurer,  statement  and  pay- 
ment of   taxes   collected 2412 

— report    of   tax    sales 2467 

RICHMOND  COUNTY 
Assignment  of  oyster  ground  to 
riparian   owner 3223 
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Taking:    terrapins    or    disturbing 

eees.  season  for •  •  •  •"'Ji 

—forfeiture  of  boats,  nets.  etc..32J7 

Hunting   at    night 33^7 

Shipping   wild    water   fowl...... 33.'>7 

Fees   of    Commonwealth  s    attor- 
ney     **'* 

RICHMOND.      rREDBRiCKSBVRG 
AND      POTOMAC      RAIUROAD 
COMPANV 
General    Assembly    may    prevent 
building   lines   ParaUel^,to.^^     ^   ^^^ 

Interest  of  State  In  as  part  of 
sinking  fund "-^ 

"'■fo'if  using  explosive  charge.  '««-. 

nishing    to    minor *»»' 

HIOHT  OF  BNTRTf  J^^g 

VVKe"    Hglit  •  of";^^6i  ■  birred-  by 
acts  of   husband........  •5«>;-*''' 

Acts  of  life  tenant  not  to  affect 

No7'Sffe"cred"by"descenicki.i:::M14 

'"rc';u.r*'eS.e^i*^y    city    of    second 

class      In      provldlnng      water.^^^^ 

Of*'rS}iriS:>fnneroV;keep^^^^ 

— Uablllty     for     Are    '"'*'"*".°*3j,2 

—"nsu'rable  VnVerest   In    P'-^P^'^'^ioig 

-4i°ndlmnatli«  "  1 1 '.  i '. '. ". ". ".  • '. 43«0-  •J*" 
Of  telegraph  and  telegraph  com- 

paniel    contract    for    4039 

— condemnation     JJJJ 

—title   •••; JaJo 

—title  not  exclusive ■;, 

Of   public   utility   company,   con-^^^^ 

-Icq'Jlr'ed'bV  eminent-  di-miin:  ijOSS 
H^Smpensatlon   for  damage. ...  .40*3 
Vested    In   turnpike  company   b> 
condemnation  proceedlngs.^^^    ^^^^ 

y                                       '   437» 
— reversion    of 

RIOT8               .    ^  4527 

Who  are  rioters J^J, 

I^SfmUmeSt  of  rlot^r-on-  fa'iure,^,, 
Fa'Su?l''of'^]Ue--o-r-jusirce-io^^;^ 

•     Aid"  Wdge-  or  iuitice  ■in-^s-u^-^^,, 

K^Une  o?  wounding  In  ""VP'-e^-^g.^i 

slon    of. 4532 

Punishment  

"^TsX^m^nroT^^ster    Plant.ng^^^^ 

Rlfhrro  us°e -creek-  -cove  -or  Inlei' 

for   planting  oy^te"-: . . . .  ■ .  •  .«|2» 
On   EUJiabeth   River,  rights  of... 3»36 
Building  bulkhead  or  wharf  over 
R»"of^re"x?lnd- io-iow-Waier^^^^ 

LilTeWlthln- -which  ■  may  erect 
wharves,   piers,   etc..   In   BMza 

-^l^n^v^r of-  -obsirucilo-n.-^^ln : : is**. 
Notice  to  by  company  condemn- 
ing or  taking  water •»»* 

"8^?*^*«N«vl«atlo»",        -Rlp«H«» 
„__,„",    «\*'ater    Coornes" 

Inspection.  ImPi-oveni^"*,  ?."''stlt; 
ventlon  of  pollution  of  by  State 
Geological  Commission "*' 


Sm. 
RIVERS— Cos. 

Laws  declaring  to  be  blghwaya 
and  providing  for  removal  of 
obstruction  from  continued  In 
force    —  . .  .tots 

Jurisdiction  of  circuit  courts 
over  MIJ 

Between  counties  or  cities.  Ju- 
risdiction of  courts StSI 

ROADS 

See  xRoard  of  Saperrtoanl"! 
'•Coantlca"!  "Stmt^  Hlckway 
Commlaalon'*;  '<Sta4e  Cvavtet 
Road  Force"!  '•TaraiMkea'' 

Appeals  In  controversies.  Juris- 
diction of  Supreme  Court  of 
Appeals C-IM.  Hit 

— ^Va.  Const.,  {  88 

Assessment  of  benefit  V>  by  ditch 
or  drain  established  by  drain- 
age    district 1T«4 

Automobiles  and  motor  vthlelas, 
rules    for    operating    on,  - 

2l$$,  2149.  214* 

— tees  from  applied  to  mainten- 
ance of  roads SIM 

Bonds  for  Improvement  of,  elec- 
tion on ZllO-JUS 

— Issued  for  magisterial  dis- 
tricts     1123.  2124 

Changing  lines  of,  permission  of 
court     IMl 

Classification  of,  first  class,  sec- 
ond class. 2»:« 

Contracts  for  repairing.  Interest 
of  officer  In  prohibited 27*1 

Control  of  by  supervisors,  super- 
intendents of  roads  and  sur- 
veyors   1»7* 

Contribution  to  building  and  Im- 
prov^inent  of  by  cTties  and 
towns   J9lt 

Controversies  concerning,  ap- 
peals to  Supreme  Court  of  Ap- 
peals     C33C.  (337 

—Va.  Const.,  i   88 

Convicts,  employment  on,  prn- 
redure  of  counties  to  obtain. 

1971.  1»7J 

Between  counties,  opening.  1$$1.  i$»2 

— mandamus   to  compel I9'>1 

Crossing  by  tramway  or  rail- 
road        -.  itH 

— appeal    of   supervisors 2M7 

Crossing  railroad,   procedure iUt 

—duty  of  railroad  to  keep  In 
repair    3»?J 

— proceeding  to  eliminate  grade 
orosslng  by 3*71 

Over  dams,  width  of,  duty  of  re- 
pair   IStj 

Definitions,    road...; 19(2.  47S; 

— public    road IH5 

—county  roads -j 19(2 

— ^hlarhways   19«l 

Disrnntinuance   l*'< 

— viewers,    report. 1914 

Klectlon  on  Issue  of  bonds  for 
Improvement    of 2H9-21I'> 

ISnglneer.    salarv 1971 

—of  convict  road  force,  construc- 
tion  or  repair  by 2*** 

Forest  reserve  funds  credited  tn 

T4J.  744 

Oates.  maintenance  across  pri- 
vate road 29M 

—on  public  highway,  proceeding 
to  cause  removal 29" 

viewers,  damages   2*'2 

— •  — appeal   I9IJ 

— flaar  stations  and  flagmes 
maintained   at   by   railroads ...  W* 

—  — In  cities  and  towas J91I 
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Grade  crossing  by  railroad, 
duty  of  railroad  to  keep  In  re- 
pair    3973 

— proceeding  to   eliminate 3974 

Improvement  of.  asalatance  ren- 
dered by  State  Highway  Com-         • 

mission    1970 

—contribution    to    by    cities   and 

towns    2016 

— bond    Issue  for 2110-3124 

for  maslslerlal  districts. 

2123-2124 
— with  proceeds  ol  bond  issua. 

2120-2124 

— bids    2120 

— plans   2120 

—contract     2120 

payments    on 2 120 

— ^bond   of  contractor 2120 

— machinery   and  supplies 2121 

— w^hpn  work  done  by  supervi- 
sors and  Highway  Commis- 
sioner     2121 

Fund  derived  from  fees  collect- 
ed under  automobile  law  ap- 
plied to  maintenance  of 2154 

Maintenance  of  from  road  tax. 

1986.   19!<7 
— funds  derived  from  automobile 

law   applied    to 2164 

Macadamised 1993 

As  dividing  lines  between  magls- 

terial    districts 2027 

Maps    of    by    superintendent    of 

roads    2026.    2026 

Measurini;     2023 

Opening  through  land  belonging 
to  State  Confederate  Memorial 

Association,    etc 3011 

Overseer  of,  not  to  act  as  grand 

Juror  4S53 

Pipes   or   conduits   In.   by   public 

utility    company 4059 

Contract  by  supervisors  with 
water    company,    etc.,    to    lay 

water  pipes   In 4060 

Private,  across  works,  roads, 
canals,  etc.,  of  public  service 
corporations,  procedure  to  es- 
tablish     3883 

Private,     maintenance    of    gates 

across   2009 

— leaving   gate   open,   penalty 2010 

Public,   proof  of  existence  of 201S 

— center  of 201B 

— width  2015 

—definition    1962 

Public  service  corporation,  cross- 
ing or  changing  course,  pro- 
ceedings      3885 

Road   precincts 2025,  2026 

— mileage    of,    numbering 2025 

Rules    for    passing   vehicles    on.  .4739 
Special   laws,   effect    on    of   chap- 
ters  84   and   85 2004 

— to  what  extent  repealed 2018 

Special   and   local   legislation   by 

supervisors 2013 

— notice    2014 

State's  Interest  In.  transfer  of  to 

county    3758 

Superintendent    2019-2039 

— appointment    2019,  2099 

— term     2019 

— qualification   2019 

— bond    2019 

— vacancy,  how  filled 2020 

—control  and  supervision  of 
roads,  causeways,  wharves  and 

bridges  1976 

— duty    to    care    for    roads,    con- 
struct   bridges,    ditches,    etc...  1989 
^-designation   of   when   road   Im- 
proved with  State  aid 2099 


ROADS— Coa.  ^*°' 

— apportionment   of   salary 20't9 

— to  give  entire  time..' 2021 

— compensation    2031 

— examination   stone  and   gravel 

deposits,    report 2021 

— reports  to  State  Highway  Com- 
missioner     2022 

— measurement  of  roads,  report  .'2023 
— annual    Inventory    of    machin- 
ery     2024 

— storage  place  tor  machinery.  .3024 
— annual  maps  of  roads. .  .2025,  2026 
— report  on  condition  of  roads.. 2027 

— report  of  money   expended 2027 

— accounts    2027 

— advertisement  for  bids. ..!."  "2028 
— notice  of  letting  of  contracts.' .2029 
— maintenance   of    roads    not   let 

to    contract ^ 2032 

foremen    '.'.',[ 2032 

— removal    2633 

— pliability    for    neglect    or   "lii'ai- 

f easance    2033 

— order  for  payment  of  road  'conl 

tractor   2O.I4 

— bond   of  contractor 2035 

— duty     when      tajcpayers     com- 
plain        2036 

— written  reports  to  supervisors! 2037 
— appointment     In     county     pro- 
vided  with   road   supervisors.. 2039 
— reportg 

1977.  2021.  2022.  2023,  2027,  2037 
Supervision    of   by   board   of  su- 
pervisors      1988 

— control    of. .'..'."."  1976 

Supervisor  of  district 203'8'.  '3039 

— maintenance   and    Improvement 

of   roads 2038 

— appointment ',',',         2039 

— compcn.<(ation     '2039 

— duties    '2039 

Surveyors,    control    of   roads.'.  ..1976 

— P»y     1983 

Tax,     levy,     amount,     disposition 

?'    ••  ••, 1986,    1987 

— for   upkeep  of   roads    2117 

redemption   of  road   bonds.. 2117 

— on    segregated    Intangible    per- 
sonal   property    T.  ..2209 

Telegraph     and     telephone     lines 

°n    4086 

— consent      of      supervisors,      or 

councils      4037 

^I!!^f"'f'i°"  "'  "»e ■.■.'.'40'3'7,'4038 

Time     for     performance     of     act 

under   road    law    2OO6 

Tolls,  regulation  by  supervisors.  .2743 
Turnpike,  abandoned,  how.kept  in 

order    _         2000 

— control  of  by  supervisors. !!!!  !407 4 
— vesting  In  abutting  owners.. 4094 
—opened  to  public  for  failure  to 

complete 4577 

-right   to   use   granted   to'  t'urnl 
pike     company     by     board     of 

supervisors      4094 

Woj-k  on   by   person  convicted '  of 

violating  prohibition  law 4669 

—by  convicts   1971,  1972 

c.   .Sr*J?.*""'*"«  ."'    A"erl"« 

establishing  or  altering  ..1977-1984 
Superintendent,   report  of.  1«77 

Surveyor iliL 

—pay  '.'.::: ::""im 

Right  of  way,  width,  grade. .!!.'!  1977 

Viewers     i«tt 

—pay     .■.■.■.■.■.■; 1988 

— examination,  location,  map,  re- 
port       "^  197. 

—consent  of  land  owner "lS7« 

Report  of  viewers   [..         197! 

— proceedings  on,  process  to  sii'm- 

mon    proprietors    ,.    .  197a 

—service,    publication,    posting.  llfM 
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— non-resident        or        unknown 

owners    197» 

—defenses,       compensation      and 

damages     1980 

— appointment  of.  commissioners.  1980 

—  — pay   of    1988 

Costs   and    damages    1981 

— road  for   private  convenience.  .1981 
Land     not     condemned     without 
consent    of    owner,    cemetery, 

seminary    1982 

EfTect    of    alteration     1984 

Commissioners,    meeting,    notice, 

report    1980 

— proceedings  on    report 1980 

— confirmation    1980 

Appeal    to  circuit   court    1980 

— hearing,   Judgment    1980 

Opening   through   land   belonging 
to  State,  Confederate  Memorial 

Association,  etc 30  (1 

State  Aid  (or  iBsyroTemrut  o( 
Application    of    local    authorities 

for    2097 

— proceedlnss    on    ilOO 

— rescinding  prior  action  by  local 

authorities     2101 

Manner  of  Improving,  choice  of..209S 

Plans  ■ : ...  3098,   2 1 00 

Materials    3100 

Superintendent,  engineer  or  other 

person   in  charge  of  2099 

— proportion  of  salary  paid  from 

State    highway    funds     2099 

Supervision  of  by  Highway  Com- 
missioner      2098,    3103 

Bids    for   contract    S102 

Contract,    penalty    2102 

— payments   on    3102 

Construction    when    no    satisfac- 
tory   bid   received    2102 

Expense,    how  borne 2103,   3103 

— when    work   done   by   local   au- 
thorities      3103 

— amount    of     appropriation     set 
aside  by  Highway  Cfommlssloner 

to   employ  assistants    3103 

Apportionment  of  State  funds  to 

counties    3103,    3104,    3107 

Expense  to  counties,  distribution 

to   districts    3104 

Payments  by  State  Treasurer 2106 

— by  county  treasurer 3102,  3100 

Improvements  made  as  money  be- 
comes   available    3107 

Use  of   funds   in  construction  of 

■bridges     : 2t09 

—bids    3109 

— ^Joint  bridge  between  counties.  .3109 

— plans    2109 

Offeaaca 

Leaving   gates  open    .  r 2010 

Violation  of  special  and  local  leg- 

iRlatlon    3013 

Drinking   ardent  spirits   In,    pun- 
ishment       4681 

Killing  or  Injuring  tree  near 4780 

Injury      to      or      destruction     of 

bridge    4780 

Obstructing    road    or    ditch 4780 

Riding  or  driving  on  sidewalk. 

4730,    4733 
Injury  to  or  destruction  of  sign- 
board,  milestone   or   post 4730 

Injuring    sidewalks    In    unincor- 
porated   town    4733 

Encroachment   on   or  obstruction 

of    4781 

Railroad    train    or    car   obstruct- 
ing       4734 

Regulations     for     moving    steam 

engines   on    4736 

Care    required    of    bicycles    over- 
taking   and    passing    vehicles, 

etc 4788 

Leading  or  driving  bear  along.  .4787 
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Shooting  In  or  along 4738 

Vehicles  falling  to  pass  to  right.  4739 
Driving   vehicle    on    at    excessive 

rate  of  speed   4741 

Driving  animals  on  at  dangerous 

speed     4741 

Horse  racing  on   4741 

Driving     sheep      along      irlthoat 

brands,  when  prohibited   4743 

Casting  dead  animal  into 4743 

Leaving  sick  or  disabled  animal 

In     ., ^ T. 4743 

Casting   glass,    nails,    tacks,    etc„ 

In    .- 4746 

ROAD  DISTRICTS 

Incorporated  town  to  be   2917 

ROANOKE    CITY 

See  "Coart  of  I«w  mm*  Chaacerr 
of  tke  City  of  Roaaeke" 

City  of  first  class    $906 

Courts   continued    6996 

Circuit   court    6837 

Court  of  law  and  chancery, 

594C-596} 

Corporation    court    6996 

— jurisdiction   6948 

— removal   of   causes   to   court  of 

law  and  chancery  of  Roanoke. 6961 
— clerk,   to    be   derk   of   court   of 
law    and    chancery    of    city    of 

Roanoke     6966 

— judge,  salary   34(8 

Increase    34(9 

decrease   34C9 

absence  or  Inability  to  sit.. 6966 

Sergeant,    to   attend   ana   execute 
process    of    court    of    law    and 

chancery     6963 

Bar   examination   held   In 3411 

Commonwealth's  attorney,   fees.. 3696 
ROANOKB   COUNTY 
Fees   of    Commonwealth's    attor- 
ney      3696 

ROANOKE    RIVER 

Erection    of  fish  dara  In    3199 

— penalty     3199 

ROBBERY 

Punishment    4496 

Possession  of  tools  with  Intent  to 

commit     4437 

Entering  building,   etc.,   with  In- 
tent  to  commit   4431 

Homicide  In  attempt  to  commit.  .4493 
'    Committed    without    State.   Juris- 
diction of  prosecution  for 4f(9 

R.   B,  liEE    CAMP 

Act    incorporating    (• 

Death    of   Inmate,   disposition   of 
effects  of   3(73 

ROBINS 

Unlawful    hunting,    buying,    sell- 
ing,  etc 336(,  33(( 

ROCKBRIDGE    COUNTY 

Pees    of    Commonwealth's    attor- 
ney    3696 

ROCKINOHASi    COUNTY  „ 

Commonwealth's  attorney,  fees.. 3696 
Land  owners  to  keep  streams  free 

from   obstructions    4763 

— punishment  for  failure    4763 

ROUT 

See  "Riots" 
RULE  IN  SHELLEY'S  CASE 

Abolished     6163 

RULES 

See  also  xjodcaseata"!  •Hta^cn* 
Of     procedure    for    Oeneral    As- 
sembly    Va.  Const,  I  47 

Of  construction  of  Code • 

Of    decision,    general    provisions 
for  all  courts (373 
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— In    proceeding    for   reversal   or 

arrest  of  judgrment  or  decree.. SS31 
— In  Supreme  Court  of  Appeals. 

(StS,  636S 

— when   verdict    set   aside    6S51 

For  maturing  causes,  when  held..<074 

— how  long   continued    JOTI 

,  — docket  In  which  rules  entered. <075 
— continuance  when   no   clerk   to 

take   S07« 

— nature  of 6077 

— how  given   '.  6077 

— by    defendant    6078 

— non-suit    6078,    6079 

— on    petition    filed    In    chancery 

suit     6096 

— placing  case  on  court  docket.. 6112 
— default  judgment  or  decree. ..  .6181 

— rule  to  plead    6181 

— office  Judgment,  when  to  be- 
come nnal   6134 

Hen   of    6184 

entry   6134 

setting  aside    6185 

— damages,  on  default   ..., 6131 

—  — Inquiry   of    6181 

when  Inquiry  unnecessary.  .6132 

—  — In  assumpsit    6133 

— setting  suit  In  equity  for  hear- 
ing      6138 

— control  of  court  over 6140 

— order  reviving  suit  entered 
at    6169 

Against  clerk  for  falling  to  fur- 
nish list  of  conveyances  to  com- 
missioner of  revenue  and  Audi- 
tor     2276 

Against  commissioner 6274-6876 

Requiring  officer  to  give  new 
bond    280 

Against  officer,  falling  to  collect 
or  account  for  fines   2S54 

Against  officer  falling  to  return 
process    2826,    2886 

In  proceeding  for  removal  of  of- 
ficer    270& 

— for  suspension  of   2201 

Against  pensioner  to  show  cause 
why  name  should  not  be 
stricken  from  roll    2667 

Against  purchaser  at  sale.  .6274-6271 

Against    receiver    6274-6276 

Against  witnesses  by  Commis- 
sion  of   Fisheries    8268 

Against  witness  falling  to  at- 
tend       6220 

For  contempt  or  disobedience  of 
process     4986 

In  action  of  debt  for  recovery  of 
penalty  for  violation  of  revenue 
laws   2396 

In  proceeding  for  disbarment  or 
suspension   of  attorney    3424 

For  submission  of  controversy  to 
arbitration    6169 

To  make  assignor  a  party .  when 
assignee  pleads  set-oft 6160 

In  proceeding  for  discharge  of 
treasurer    2792 

In  proceeding  to  suspend  treas- 
urer,  clerk  or  other  officer 2201 

Of  practice,  Supreme  Court  of  Ap- 

?«al8  may  prescribe    6960 
or  records,  court  may  change.  .6343 
or    practice,    by    civil    and   police 

Justice     8108 

RIiLBS  AND  REGULATIONS 
See  xRnlea" 
Of  Board  of  Bar  Examiners, 

3413.  3416 
or    board     of    commissioners    to 

examine    pilots    3613 

or  board  or  harbor  commissioners 
of     Norfolk,     Portsmouth     and 

Norfolk  county    8672 

Of   city    councils    2986 


Sec. 
RULES    AND    REGULATIONS — C«a. 

For  deposits   in   banks  and   trust 

companies   4147 

For  enforcement  or  law  relating 
to   oysters   in   polluted   areas,. 3289 

For  Jails 2869 

For  penitentiary, 

4996.    6007.    6012,    5016 
Of    State     Corporation     Commis- 
sion      8716 

— Va.  Const..  {  166 
— for    transportation    and    trans- 
mission   companies. 3709,    3710,    8711 

Va.    Const.,    9{    158,    160 

— for  storage,   demurrage,   deten- 
tion charges,  placing  cars,  etc.  .3774 
— for  telephone  compaales, 

4062,  4055,   4056 
ROM 

Set-  "iBtoslcatlBg  Ll^aom** 

As    aident    spirits    4581 

Denatured,  sale  or  4688 

RUSSELL    COUNTY 

Commonwealth's  attorney,   rees..3506 
RUSSBL'S    RIVER 

Obstructing  navigation  or,  pun- 
ishment      4762 

RYE 

Bushel,    standard    H70 

SAFETY    APPLIANCE    ACTS 

Effect  or  violation  or  in  action  to 
recover  ror  death  or  Injury  of 
employee  of  intrastate  railroad, 
as   to  contributory   negligence. 5793 

— as  to  assumption  of  risk   5793 

SAFETY   DEPOSIT   BOX 

In  name  of  two  or  more,  right  or 

access    to 4128 

SAILORS 

When  not  deemed  to  have  ac- 
quired residence  ror  purpose  or 

voting   82 

— Va.   Const.,  i    24 

Pensions    to     2642 

Reduced    rate   or   transportation. 3918 
Federal,    not   liable   to   Jury    ser- 
vice     6984 

SALARIES 

Sea  also  "CompewMiH«B''t  "Fees" 
Special  acts,  creating,  increasing, 
decreasing,  etc.,  prohibited, 

Va.   Const.,   i    63 

Adjutant-General     8444 

Attorney-General    3433 

—assistant     3483 

— clerical   rorce   3433 

Auditor  or  Public  Accounts 3435 

— clerical  rorce   3435 

Bank  examiner   4121 

— clerk,    assistant,    stenographer. 4121 

Board   or   Agriculture 1103.    1106 

—officers  and  employees    1102 

Board  of  Embalmers    1731 

Board  or  Examiners  or  Graduate 

Nurses,    members    1704 

— secretary    1704 

Board  or  Pharmacy 1670 

— secretary,    treasurer    1670 

Bureau  or  Insurance,  bow  paid.. 4172 
Cities,     employees,      garnishment 

or    6660,    6661 

Civil  Justice    8112 

Civil   and  police  Justice    3100 

— substitute    3101 

Clerk,  city  school  board 786 

-board    or    supervisors    2772. 

-or   the   court,   proportion   borne 

by  city  of  second  class   2904 

— circuit  court  or  city  of  Rich- 
mond      8486 

— Supreme   Court   of  Appeals. ..  .3465 
Commissioner  or  Agriculture  and 
Immigration    1106,   8441 
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Sec. 
SALARIES — C«a. 

Commission    of    Fisheries,    mem- 
ber         8X46 

— Commissioner  o(  Fisheries  ....3146 

— Shellflsh  Commissioner 3146 

Commissioner   of    Oame    and    In-    ' 

land    Fisheries     3307 

Commissioner  of  Insurance 4193 

—clerks,    assistants     4193 

Commissioner  of  Labor 3443 

—clerks     3443 

Commissioner  of. State   Hospitals 

for  Insane    1011,  3447 

Commonwealth's    attorney,     pro- 
portion borne  by  city  of  second 

class     2904 

Convict      road      force,     assistant 

superintendent     2083 

— clerks    2083 

— guards     2083 

Counties,  employees,  garnishment 

of    6580.    6S61 

Dairy  and  Food  Commissioner. .  .1158 

— deputy    1168 

— assistants    1158 

Demonstrator  or  agent  in  county 

demonstration  work    924 

Director  of  legislative  Reference 

Bureau    573 

Division         superintendent         of 

schools    604-606,   626,   627 

Engineer    In    charge    of    convict 

road    force 2090 

— Of      roads,      apportionment      of 
salary  when  road  Improved  with 

State    aid     2099 

Fertilizer    inspector     1119 

Oeneral   Assembly,   members   ....3454 
— Va.  Const..  {  i   45,  46 

— president  of  Senate  3454 

— committees    3454 

— sergeants-at-arms    3460 

— doorkeepers      3461 

— pages     3462 

— clerk    of    Senate    3466 

— clerk   of  House   of  Delegates.  .3456 

— assistant    clerks    3457 

— journal    clerks    3457 

— reading  clerks   3467 

^-document  flerk   3467 

— librarian    of   Senate    3467 

— enrolling         and         engrossing 

clerks      3468 

— committee    clerks    3469 

Governor    3432 

— Va.  Const.,  i   72 

— secretary   to   3432 

—  — assistant  secretary   3432 

— Janitor    3432 

— messenger    3432 

Health  commissioner 1490 

— assistant    1490 

— bacteriologist     1490 

—clerk    1490 

Insane  hospitals,  superintendent.  .3447 
— offlcers,  assistants,  employees. 

1008,    3447 
Inspectors,  analysis,  etc.,  of  agri- 
cultural   seed    1153 

Of  judges Va.  Const.,  it  102,  106 

— 8u|5reme   Court   of   Appeals 3463 

^Va.   Const..   {   108 

upon  retirement   3464 

—  — forfeiture   of  by  acceptance 

of    public    office     3464 

— circuit  courts   8466,  3469,  3470 

^Va.   Const.,  i   103 

proportion  borne  iy  city  of 

Kecond     class. 2904 

— city  courts 3468,  3469 

^Va.  Const.,  {   103 

— circuit  court  of  city  of  Rich- 
mond     3466,   3469 

— court  of  law  and  chancery  of 
Norfolk    6945 

— court  of  law  an*  chancery  of 
Roanoke  5956 


Sec 
SALARIES — C»B. 

Justice,  Juvenile  and  domestic  re- 
lations  court 1947 

— substitute    justice WIS 

Lieutenant-Governor  as  President 

nf   h^enate Va.   Const,  {    79 

Matron  for  jail 303* 

Mayor  of  town 3028 

Mayor     and     oounollmen     when 
form  of  government  of  city  or 

town    is   changed 2951 

OfHoers  of  executive  department. 

Va.  Const.  {    83 
— not     to     be    Increased     or    de- 
creased during  term, 

Va.  Const,  i     83 
Officers   at    seat    of    government 

when    paid 3453 

Overseer  of  poor 2806 

Penitentiary,    superintendent 3449 

— assistant    8449 

— Burireon    3449 

— bookkeeper 3449 

— Bertillion    clerk 3449 

— recording   clerk 3449 

— matron    3449 

— directors    8450 

—guards 3451,  8452 

— substitute    guards. 3451,  84S2 

Police   justice 3096 

— how    paid 307 

Police  officer 2«1 

Registrar  of  vital  statistics 1662 

School    teachers 692,  698 

Second    Auditor     3486 

— clerical    force 8486 

Secretary  Board  of  Charities  and 

Corrections    1891,  I9«l 

— assistant   1892.  1901 

Secretary   of  Commonwealth 3484 

— clerical    force 2484 

Servants  at    Executive    Mansion. 3432 
Sheriff,  proportion  borne  by  city 

of  SKCond  class 2994 

State    Accountant 5*# 

—deputy  661 

State  Capitol   employees. 3446 

— police    .'. 8446 

State     Corporation     Commission. 

members   3440.  S'it 

— chairman   3440 

—clerk    3449 

— balllft    8449 

— clerks   3449 

^-officers  and   employees 87(3 

State  employees,  garnishment  of  .6669 

State  Farm  Superintendent 8452 

• — surgeon    3462 

— guards    3462 

State    Forester 638 

State  Highway  Commission,  com- 
missioner     1976.  3448 

— assistant    1975 

— clerk     1976,  3448 

— members    1976 

State    Librarian 3416 

— assistants    3445 

— employees    J446 

State   Library   employees 3441 

Of    State    officers,    withheld    for 

debt   due  State W>t 

— petition   for  payment 8474 

limitation    on 3477 

— how    paid 1471 

State    Treasurer 8437 

— clerical    force 84J7 

Superintendent  of  Poor  2TW 

Stinerintendent    of    Grounds    and 

.  Public    Building* 49J 

Siinerintendent  of  Public  Instruc- 
tion     62U  8442 

— clerks  and   employees tM 

Superintendent    of    Public   Print- 
ing     »«W 

—clerks    34W 

— assistant    391 
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SALARIBS— C*B. 

— messengrer    400 

Supreme       Court       of      Appeals, 

Judgea    $463.  34i4 

— Va.  Const.,  i  108 

— clerks    3466 

— reporter    3466 

— stenoKrapher    3466 

Towns,    employees,    garnishment 

of     6560,   6661 

— professors   616 

University  of  Virslnla,  president  816 
Virginia    Agricultural    and    Me- 
chanical College  and  Polytech- 
nic  Institute,   professors 666 

Virginia  Military  Institute,  pro- 
fessors        342 

Virginia  Normal  and  Industrial 
Institute,    president,   secretary, 

060,  »60 
— professors,      Instructors,      em- 
ployees    960,  966 

SALES 

See    also    «AaeUoaaX|    "JmiUetM    i 

Sales'* 
Of    Ardent    Spirits,    see    '<Iatoxl- 

catlac  Ll^nora" 
Tax  Sales,  see  •Tuatlva" 
Adrift  property  by  land-owner.  .8571 
Agricultural  seeds  unfit  for  seed- 
ing   purposes 1146 

— falsely    labeled 1H6 

— penalty  lluO 

— untagged   seeds 1151 

Animals,  trespassing,  of  non- 
resident     3644 

— to  enforce  Hen  of  Society  for 
Prevention  of  Cruelty  to  Ani- 
mals     4661 

Articles  falsely  marked,  pen- 
alty     1439 

In  attacliment  proceedings,  after 

Judgment    6406,  6406 

— property  perishable  or  expen- 
sive  to   keep 6307 

— effect  on  of  rehearing. .  .6411,  6412 
Of     automobile,     on     Judgmont 

against  owner. 3147 

— used     In     transporting    ardent 

spirits    4663 

Bill  of,  book  recorded  In 3393 

Black-jack,       brass       or      metal 

knucks,    prohibited 4636 

Bonds,  of  drainage  district, 

1774,  1777 

— road,  by  supervisors. 2116 

— Issued  for  magisterial  district. 2124 

— of  State,  how  made 2686 

— Issued  by  dty  or  town, 

3064,  3089,  3090 

Bran,   adulterated 1196 

Building    and    loan    associations, 

by   trustees   of 4167 

Canal  In  which  State  interested. 3689 
Of  chattels,   by   contract   reserv- 
ing  title,   recordation,   etc 5189 

— hojr   enforced 6190 

— when  and  how  lien  released 6191 

— penalty  for  falling  to  release. 6191 
— falling    to    advise    landlord   of 

amount    due. 519] 

— possession  allowed  to  remain 
with  seller,  void  as  to  cred- 
itors  and   purchasers 5192 

— valid   when   recorded....  .'.6193-5196 
Clams,      falsely      designated     as 

Lynnhaven,   penalty 3291 

Commodities   on   margin.  ...4714-4718 
Condlmental    stock    and    poultry 

foods,    unlicensed 1249 

Convict,   real  estate  of 6004 

Corn    meal,    deception    In 1195 

Corporation  stock,  for  failure  to 

?ay  subscriptions 3807 
ransf er  on  books 3839 


Sao. 
8AI.B8— C«B. 

To   counties,   interest  of  ofllcers 

In   nrohiblten 2707 

County  property  by  supervisors. 2723 
Decedent's    estate,     property    of 
by  personal  representative. 

5380-5382 
— real  estate  devised  to  be  sold. 5393 
— real  estate  by  heir  or  devisee. 5307 
Deed  of  trust  to  iecure  debt,  by 

trustee    6167 

— recitals  In  conveyance  as  evi- 
dence     6196 

Detinue,   property  seized  In   ac- 
tion   of, 5798 

Under  distress  warrant,   suspen- 
sion of  sale ,, 6166 

— surplus,  how  disposed  of 6158 

— when    property    expensive    to 

keep    6519 

Drugs,  adulterated  or  misbrand- 

ed    1657.  1659 

Dead   bodies. 1734 

Kscheated   lands 605-511 

— delay  In  favor  of  foreigners . .  506 
Under  execution,  on  Judgment  for 

trespass  by  animals 3641 

— suspension   of   sale 6156 

— surplus,  how  disposed  of., 6158 

— after  return   day 6486 

— property  subject  to  prior  lIen.648C 
— equitable  Interest  of  debtor.  ..6486 

^-coin  or  bank  notes 6487 

— re-sale    6492 

liability  of  first  purthas.^r.   6492 

venditioni    exponas. ..  .6413,  6494 

Exempt   property,   injunction 6566 

Farm   products  on  oommlsslon, 

1267,  1258 
Fertiliser,  without  certmcate. .  .1114 
— unregistered  and  unbranded, 

1116.  1113 

— falsely    labeled 1127.  1128 

By    fiduciary,    account   of,    when 

filed    5404 

Food,   adulterated   or   misbrand- 

ed    1177,  J178 

— mlsbranded   cider. 1192 

— adulterated  elder  vinegar 1191 

— adulterated  candy 1193 

— adulterated    flour    1194 

— unwholesome  or  diseased, 

1218,  1219 

Feeding    sfufts,    adulterated    or 
misbranded    1236 

Forfeited  property. 

3369.   3372,   3373,  3374,   3377 

— nets  forfeited  for  fishing  with- 
out   license. 3169 

— nets   and   seines   forfeited    for 
fishing  In  spawiring  locality.  ..3180 

— ^boats,   nets,  etc.,   forfeited   for 
unlawful  fishing  In  Back  Bay. 3203 

— forfeited  for  violation  of  fish- 
ing   laws ^ 8216 

Franchise  or  corporate  property 
by  city  or  town..V8L  Const,  I  126 

Fraudulent,  of  mortgaged  goods, 
punishment    4466 

— of  goods  of  another  and  fail- 
ure to  pay  over  proceeds 4453 

— of  stocks,  bonds,  town  lots,  etc., 
punishment    4466 

Furniture    In    Capitol    and    State 
Library   building 403 

— in  Governor's  house 405 

— in  house  of  prostitution  when 
abated  as  nuisance 1625,  1626 

Game 3356 

Goods      marked      "sterling"      or 
"Bterling    sliver" 4461 

— marked    "coin"    or    "coin    sll- 
ver"     4462 

— articles  mads  of  gold 4468 
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S«c. 

— to     employees     by     employer* 
operatlns     railroad     shops, 

mines,    etc.,    price Ittt 

Heroin    1«SJ 

— proprietary    remedies    eontain- 

fng 1«<>8 

Infant,  property  of, 

6S2«,  {3SS-6347,  S366 
— transfer    of    proceeds    out    of 

State   6861.  6366 

Infant     married    woman,     estate 

of  5137 

Insane  person,  propert;  of, 

6136-6847.  6366 
— transfer    of    proceeds    out    of 

State    6351,  6366 

— petition  of  committee  to  sell, 

1066.  1057 
Internal    Improvement    company, 

works    of 3766,  87S7 

Interpleader    proceedings. .  .6163,  6167 
Of    intoxicating    liquors,    unlaw- 
ful     4683 

—in    general 4683-4676 

.ludlcial  proceedings,   recitals  In 

conveyance  as   evidence (IX 

Lime,    etc.,    produced    by   convict 

labor  1268 

Live  » stock,   diseased 917 

Lumber  found  adrift 14  U 

Meat    slaughtered,    prepared    or 

kept  in  unsanitary  conditions.  1183 
Merchandise    in    bulk,    procedure 

for   5181 

Milk   or   ice   cream   not    meeting 

standards   1216,  1217 

Mlllfeed,   adulterated 11»« 

Morphine   1898 

— proprietary  medicines  contain- 
ing    1898 

Nura«ry   stock 872,  874,  882 

Obscene  literature,  punishment .  .454A 
By  officers,  of  goods  levied  on.. 2832 

— horses,   mules  and  oxen 2833 

adjournment     2834 

^-rndoraed  on  return 2825 

Oil   for   Illuminating  purposes  In 

mine,    penalty 18S2 

Oleomargarine,   process  or  reno- 
vated   butter 1198-1203 

Opium   1693 

— proprietary  medicines  contain- 
ing   1693 

Oysters,    by    inspector    for    pay- 
ment of  rent   and  taxes 3220 

— under  prescribed  sice,  penalty. 32 14 
— removed   from   polluted  areas. 

8284-3286 
— falsely  designated  as  Lynnha- 

ven,    penalty 3231 

Partition,  of  real  estate,  in  suit 

for   6281 

proceeds     deemed     personal 

property    6283 

—  — effect  on  rights  of  lessee.. 5286 

—of  goods  and  chattels 62S6 

Patent    or    proprietary    prepara- 
tions     1690 

Personal     property     to     enforce 

lien    6449-6461 

Pharmaceutical  preparations. . .  .1690 
Plumage  from  birds,  penalty. .  .3864 
Poisons,   regulation   of  by  ^oard 

of  Pharmacy 1(72 

— label  on  .bottle,  etc 1691 

— Inquiry   1691 

— to   person   under  sixteen   years 

of   age 1691 

Railroad    in    which    State    inter- 
ested     3889 

Real   estate   delinquent,   assessed 

fnr   drainage   district 1771,  1776 

— delinquent,   for  taxes, 

2467,  2468,  2461-24(4,  2489-2496 


SALBB— Cms. 

— delinquent  lands  purchased  In 

name   of  auditor :4}S 

— In  suit,  liability  for  taxes 24»5 

—execution    on    Judgment,    debt 

due   State 2620-2626 

— belonging   to  State 2688-2642 

— of  convict S004 

—of   fee    simple   on    bill    by    life 

tenant   against   remainderman. 61S1 
— of    life    estate    on    bill    by    re- 
mainderman   against    life    ten- 
ant      6161 

— contract  for  or  for  lease  of 
when  void  as  to  creditors  and 

purchasers    6192 

valid   when   recorded.  .6198-5196 

— in  suit  for  partition 6281 

^-of  infants,  insane  persons  or 
trust  estate,  procedure  for. 

6326,  5336,   6347.  6366 

—  —certain  sales  validated 5338 

who  may  not  purchase 6841 

proceeds,  how  secured,  ap- 
plied,  and   paid   over, 

5342.   6343.  6345 

proceeds  as  real  estate 5317 

transfer  of  proceeds  out  of 

State    6361,  :mi 

^-devised  to  be  sold,  by  execu- 
tor or  administrator 6393 

— by  heir  or  devisee 5S9T 

— for  payment  for  estate  relin- 
quished to  petitioner  for  allow- 
ance   for    improvement S503 

— writing    required    in    contract 

for    5561 

— to  satisfy  Judgment    Hen 6472 

— In  which  homestead  exemption 

is   claimed (624,  fiK 

Rent  not  payable  In  money,  goods 

distrained   or   attached    for.... 5529 
R.    B.    Lee    Camp,    effects    of    de- 
ceased Inmate  of 2(7: 

School    property (4S 

Seed    cotton 1720 

ShellOsh.   under  size,    pehalty. . .  .3244 

State    bonds,    how    made 2(U 

By   State  Geological  Commission, 

timber    tS* 

— gas,   oil,   minerals    531 

State  publications  f;>r  State  Li- 
brary    26J 

Timber,  by  Stcte  Oeologioal  Com- 
mission     634 

— marked,   penalty 14 1  ■ 

— unbranded,  when  not  claimed- 1154 

Tobacco,    western 1  J5» 

—account  of. 13(2-1344 

— report   13(2 

— unsampled  tSH 

— unclaimed    1391 

By  treasurer,  bonds  deposltc»d  by 

'  foreign  express  company 4029 

— bonds  of  Insurance  and  guar- 
anty  companies 1213 

Trust  estate,  property  of. 

6335-6347.  S35; 
— transfer     of    proceeds     out    of 

State 5351,  525'< 

Bv    trustee,    account     uf,    when 

flied    5«4 

Tuberculosis      sanatorium,      land 

and  buildings  of I51# 

Turnpike  in  which  State  Inter- 
ested     SS8S 

Unclaimed  freight  and  bagx*ge 
by  transportation  companies. 

3933,  J»JI 
Vehicle,    to    enforce    Hen    of  So- 
ciety    for    the    Prevention    of 

Cruelty   to   Animals 4541 

— used     In     transporting    ardent 

spirits  «2! 

Warehouse  receipt,  warranty  —  1I3J 
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Seo. 

By     warehouseman,     to     satisfy 

Hen    18M.  1323 

' — perishable    and    hasardoua 

Koods    1323 

Ward,  personal  «8tate  of tS22 

Wild   turkey 88 j8 

Wreck,  property  recovered  from, 

8«07,  3908 
— acuountlne  tor  proceeds. 3809,  3819 
On   writ  of  venditioni  exponas.  .3529 
SALMON 

Potomac   River,   season,    manner 

of   taking 830r. 

SAI^T 

See    also    xiaapeetloa"!    "laav«e- 
tors" 

Inspectors    of 1400-1402 

Inspection   of,   barrels  for 1412 

— owner    to     mark,     welsh    and 

tar*   1415 

— penalty   1417 

Brand    1416,  1418,  1420 

— penalty  for  failure 1417 

— how     marked     when     undt     to 

pass   - 1422 

Manufacturers    of,    statement    to 

Inspector   1442 

Bushel,    standard 1470 

SAND 

Condemnation  of,  power  of  rail- 
road  corporation 3837 

Stealing:  from  banks  of  Potomac 

River  4441 

Condemnation  i»f 4382 

SAND  PIPERS 

Unlawful   hunting 3856 

Shipment  from  State 3381 

SANDY  RIVKR 

Placing  dams  or  obstructions  In, 

punishment  4754 

SANITARIUMS 

For  Tuberculosis,   see  '•Tafcerem- 

loaia". 
Claims    against    estates    of    de- 
cedents     63»0,  6891,  58*6 

SAN  JOSE  SCALE 

See  "State  Eii«omol0glat'' 

Bnqulry  Into  existence  of 880 

SATURDAY 
Negotiable     Instrument      falling 

due  on 5847 

— presentment  for  acceptance  on. 6708 

Half-holiday    5768 

SAUSAGE  FACTORY 

See  ••Slaagktcr  Hoaacs" 
SAVINGS  BANKS 

See   also  "Baaka   mm*  BaaklBc"! 
"Savings    lBatitatioas''i    "Sav- 
ings Societies" 
Statutory    provisions    applicable 

to    4098,  4138 

Word   bank   Includes,  when 4123 

Capital    stock,    part    paid    before 

commencing    business 4100 

— when   balance  paid 4100 

— minimum 4098 

Limitation  to  amount  Invested  In 

bank   building    4104 

— penalty  for  exceeding 4104 

Certificate    from    State    Corpora- 
tion    Commission 4106 

— publication    of 4106 

proof    of    filed 4106 

— penalty     for     doing     business 

without  or  failing  to   publish. 4106 
Receivers,    when    &tate   Corpora- 
tion    Commission     may    apply 

for  -. *li* 

"When  State  Corporation  Commis- 
sion  may  close 4120 


Sec. 
SAVINGS  BANKS — Caa. 

State  depositories.  Insolvency, 
notice  of  to  auditor  and  trea- 
surer    4130 

Examinations  by  State  Corpora- 
tion   Commission 4120 

—application      of     directors     or 

stockholders   for 4120 

— expenses    of 4120 

—duty  of  ofllcers  and  directors. .4120 

— fees  for 4122 

—refund  of  fees   4122 

Statement  of  financial  condition, 

when    filed 4120 

— publication    of 4120 

— form    of 4120 

Examiners,   appointment    4121 

— assistants,  salaries 4121 

— salary,  oath,  auallflcatlons 4131 

— bond    4121 

Penalties  for  falling  to  furnish 
statement  of  financial  condi- 
tion     4124 

falling  to  publish 4124 

— ofBcer  refusing  to  assist  exam- 
iner     4124 

making  false   statement   of 

financial    tfondltlon 4124 

Incorporation     . . .' 4137 

General    powers 4137 

Directors,    number 4189 

— election,   removal 1189 

— vacancy   ,4140 

• — appointment   of   president  and 

officers,  by 4I4« 

— powers  and   dutios 4141 

President  and  ofHcers.  appoint- 
ment     4140 

Certificate  of  deposit    4141 

— recovery  on  when  payment  re- 
fused   }}« 

—Interest    4142 

Fur"**,   how   Invested 4148 

Capital  stock.   Increase  of 4144 

Discounts    4-1Jf? 

Name  T.4146 

Deposits,  regulations  as  to  mak- 
ing or  withdrawing 4147 

—printing  In  pass  book 4147 

— posting ♦l'*7 

SAVINGS  INSTITUTIONS 

See   also   «Baaka   aad  BaaUag^t 
"Savlaga  Baaka^t  "Savtags  Sa- 
eletlea" 
Statutory    provisions    applicable 

to    .4098.  4129 

Minimum  capiUl  stock   4099 

Word  bank  Includes,  when 4128 

Building,    limitation    to    amount 

to  be  Invested  In 4104 

Certificate    to    commence    busi- 

ness  4155 

—publication    of JJOf 

"    —filing  proof  of 4106 

— ^penalty 4108 

SAVINGS  SOCIETIES    ' 

See    also   «Baaks    aa4   Baaklac^i 
"Savlaga  Baaka^i  «SavlBga  la- 
■fftatfaas" 
Statutory   provisions  applicable, 

4098,  4129 

Minimum  capital  stock 409» 

Word    bank    Includes,  \rhen 4123 

Buildings,   limitation   On  amount 

to  be  invested  in 4104 

— penalty  for  exceeding 4104 

SAWMILLS 

Employees,    payment,    time    and 

manner    of 1818,1819 

Fire  escape 3141 

— ^penalty  for  failure  to  provide. 31 41 

SCALLOPS 

Taking,    regulations   as    to 3293 

—tax  " 8293 
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80AIXOP8— 0«B. 

— ^buying,     marlcatlngr,    ahlpplog, 

lleenae   for 8S94 

— penalty  for  yloJatlon  of 8194 

— ^presumption  from  posfesslon 
of   oyster*. 32>4 

SCALPS                  ^                   ,  ^,., 

Premium  for  by  supervisors S72» 

SCARLETT  FBTKR 

Bodies    dead    of,    transportation, 

rules  for 172« 

SCHBDVLBS 

Recordation     of     by     clerk     of 

court  JS92 

Redelivery JMJ 

Indexing   •'»* 

SCHOOLS 

See  ua^aeatlra"!  xCvUecM  aad 
ITBlTertrttlea'' 

For  particular  Institutions,  see 
the  titles  of  the  respective  In- 
stitutions. 

Ordinance  preventing  annoyance 
of    pupils SOJS 

Disturbance  of,  punishment 4877 

SCHOOL  BOARDS 

See  «B:diic«tl*a'> 
SCHOOL  COMMISSIONBRS 

Property      held      by      vested     In 

school    boards 848 

SCHOOL  DISTRICTS 

See  "B^veatieB* 
SCHOOL  DIVISIONS 

Bee  «IMacatl»B'' 
SCHOOL  PVNDS 

See  "Bdacatlem"!  «LI«erary 
Pud" 

SCHOOL  Bousas 

See  MBMacattoa"                          ,  ^ 
Burning   or   destroying,   punish- 
ment   **»>' 

Wilful    or    malicious    Injury    to, 

puslshment    •< 44IJ 

SCHOOL  LEAGVB  ^,  .. 

Property    of 47-48 

Trustees  of 49 

SCHOOL  PROPBRTV 
See  "BdnoatioB" 

SCHOOL  TAXBS        .„        ^.      „ 
See  "Biuemtfm-t  ••Taxattoa" 

SCHOOL  TRVSTBBS 

See  MBdaeattoa" 
SCHOOL    TRV8TBB     HLBCTORAL 
BOARD 

See  MBdacatloa" 

SCHOOLS 

See  MBdacattoa" 
SCHOOL  WAHRANTS 

See  ••BdncatlOB'' 
SCIRB  FACIAS 
See  also  "Revival" 

On  bond  of  suspended  pilot 8844 

On  recognisance. v  •  •  v \zXi 

—what  defects  not  to  defeat.... 4981 

—limitation    •  •  •  • . . . .B81» 

—saving    to    person    under    ai«-.,,, 

ability    5828 

— inquiry  of  damages  unneces- 
sary   .«1« 

When     administrator     do     bonis 

non  may  have JMT 

On  Judgment,  of  Justice ...8»4« 

—Inquiry  of    damages    unnecA- 

yKfv Slaa 

— llmtUtlon   on . ...  .8477 

—assigning    further    breach    of 

Ijond    SITS 

Service  of  process 8082-J084 

—out   of   State V  v..-.;'*'* 

No  Judgment  on  return  of  nl"". -., 
on ovvv 


Sec 
SCIRB  FACIAS— t;«a. 

When    default    Judgment    on    to 

become    final (134 

Revival  of  action  or  suit   by Cltt 

—when   issued «1«9,  «171 

On  bond  payable  in  instalments. $242 
For  penalty  for  non-performance 

of  condition  or  covenant <2(S 

SCOTT  COUNTY 
Commonwealth's  attorney,  fees.. UK 
Animals  of  non-resident,  trespass 

by,    damages     8541 

— distress    of 8544 

— when  returned  to  owner 3545 

— when   surrendered    to    resident 

purchaser   3514 

8CRAPKS 
Vessel  Ashing  for  Menhaden  car- 
rying  on    board,    penalty 3177 

Taking  oysters,  crabs,  clams  or 
shells  with  in  Accomac  and 
Northampton  Counties,  pen- 
alty     32J8 

SCRIP 

Issued   by   State Va.   Const..  |  1S4 

Issuance   of,    etc.,   prohibited 47M 

SCROLL 
See  "Seals" 

As    seal &,  55(2 

SBALS 
On  bonds  of  surety  companies..  285 
Unauthorised   use   of.    penalty.  ..1442 

Tax  on,  when  not  charged :44I 

Furnished   to   county   ofllcers   by 

board   of  supervisors 2787 

Scroll   as 5.  55(2 

Corporate   or  official,    impression 

or  stamping  sufficient 55(2 

Not  to  affect  negotiability  of  In- 
strument     55(8 

Of  Board  of  Drainage  Commis- 
sioners    17S? 

Of  board  of  supervisors 271( 

Of  Bureau  of  insurance 41*4 

— use    4176.  4174 

— tax    on 4175 

Of    Commissioner    of    Game    and 

Inland    Fisheries 228» 

Of  corporation cl.  12,  5,  1777 

— forging,  punishment    4485 

— ^keeping  instrument  for  forg- 
ing,  punishment    4485 

— affixed  to  deeds 5288 

— Impression  or  stamping  suffi- 
cient     55M 

Of    court 6 

— forging,    punishment 4485 

— keeping  instrument  for  forg- 
ing    4485 

Of  electoral  boards 158 

Of  natural  person,  scroll  suffi- 
cient          5 

Of  notary  to  certiUcate  of  pro- 
test. Judicial  notice   of i(8« 

Of   public   officer 5 

Of  Register  of  Land  Office  af- 
fixed   to    warrants 418 

Of  State,  to  be  affixed  to  com- 
missions and   grants, 

Va.  Const.,  i    75 

— great   seal JJ 

— lesser  seal   28 

affixed  to  land  grants 4(t 

— tax  on  2».  28 

paid     to     Secretary     of    the 

Commonwealth    24(1 

— affixed  to  certlflcates  to  mem- 
bers of  Commission  of  Fish- 
eries     2144 

— affixed  to  records  in  office  of 
Secretary  of  the  Commoa- 
wealth  relating  to  corpora- 
tions, effect  as  evidence 2828 

—forging,  punishment. 4485 
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— keeping  Instrument  for  (ors- 
Ingr,    punishment 44|S 

Of  State  Board  of  Dental  Bxam- 
Inera   1(44 

Of  State  Board  of  Bmbalralng.  .171* 

Of  State  Corporation  Commts- 
«'on    • 8742 

— use  of,  tax  on 8742 

or  State  Board  of  Examiners  of 
graduate    nurses 1704 

Of  Virginia  State  Board  of  Blx- 
amlners    In    optometry 1*27 

Of    weights    and    measures,    how 

procured  and  paid  for 1480 

SEALER       OF       WEIGHTS       AND 
MEASURES 

See  «Welckts  aad  Measans*' 
SEAMEN 

When  not  deemed  to  have  gained 
residence  for  purpose  or  vot- 
ing        «} 

— Vb.  Const..  {  24 

Landing  without  provision  for 
maintenance     3860 

Desertion,   warrants  for 3(81 

— Imprlaonmeat   3882 

— discharge  from  custody 3883 

A"?'.*  , 8881,  1888 

Will    of gjSl 

Federal,  not  liable  tor  Jury  aer- 
vice    59g4 

SEARCHERS  AND   SEIZURES 

Oeneral   warrants  prohibited, 

Va.  Const.,  i     10 
Search  of  premises  for  violation 
of  law   relating  to  cruelty   to         . 

animals    4587 

Of  premises  for  violations  of 
laws    relating    to    Intoxicating 

liquors    4(13 

— seizure   of    property 4812 

destruction    of 4818 

— United    States    tax    receipt    as 

evidence    4818,  4828 

— without    warrant 4818 

By   game   warden 3330 

By   Commissioner  of   Qame   and 

Inland    Fisheries ^3338 

Resistance    to    officer    enforcing 

oyster   laws,   penalty... 3288 

Disposition  of  property  selied. .  .4822 
Seisure  of  concealed  weapons  by 

offlcers    4834 

— of  property  In  action  of  det- 
inue, order  for 5797 

how   executed 5797 

return    of   property. .  .6788,  5800 

charges    for    keeping 5803 

— of  vessel,  boat,   etc.,   of  person 

found   violating  fishery   laws.. 3158 
— of  boats,  nets  and  Hxtures  used 
In    violating    law    relating    to 

Ashing  in  Potomac  River 3382 

—of  nets,  etc.,  violation  of  Hsh- 

Ing  laws 3216,  3217.  3387 

— of  traps,  etc.,  by  flsh  warden.. 3187 
— of     gambling     device,     money, 

•tc 4878 

— boats,  traps,  nets,  etc.,  used  il- 
legally   In    hunting S3S8.  3387 

^-of  illegal  measures  for  oys- 
ters     32S2 

— for  violation  of  oyster  laws, 

3286,  3273.  3277.  3278.  3287 
— vehicle   transporting  Intoxicat- 
ing   liquor 4(67 

how  disposed  of. 4867 

S«areh  Wamutt 
Ooneral  warrants  prohibited, 

Va.  Const.,  I     10 
Special    police    of    counties    may 

execute  4801 

When  justice  may  Issue. .  .4819,  4828 
—for  stolen  property 4818 


SEARORKa    AMD    SBnUBBS— Com.^"°' 

—for   counterfeit    money 4820 

—for   forged   bank   notes 4828 

— . — instruments,  etc.,  for  mak- 
ing           4820 

— for  ebsesne  literature !'.  !4820 

— for  lottery  tickets  or  mate- 
rials      4820 

—for  gaming  apparatus,  eto..!!4g20 

Form  and   requisites 48si 

Disposition  of  property  seised. .  .4832 
For  violation  of  law  relating  to 

cruelty  to  animals ....46J7 

For  violations  of  prohibition 
law   4(12,  4(ig 

— for  vehlele  transporting  ardent 

■pints    48J7 

■BAROH  WARRANTS 

See  "SsarehM  airi  SdaarM" 
SECOND  AUDITOR 

S««  also  «A««lt*r  •*  Poklto  Ae- 

Vacancy  In  offlee.   how  filled, 

122,  329,  331 
—when    bond    not    approved    or 

oath    not    taken 339 

Reoord  of  oath  taken  by 277 

Removal   from  office i 330 

Business  hours 337 

Proceedings  and  vouchers J3S 

Election  of  by  Oeneral  Assem- 
bly  ...• 333 

— time  of. 338 

Term  314 

When  to  qualify 334 

Bond   of. 326 

— submission  of  to  Attorney  Gen- 
eral     S2( 

— new  or  additional 327 

— effect  of  failure  to  give 321 

— when  filed 338 

— liability    for    retired    teachers' 

fund    796 

Absence  of,  notice  to  Governor..   340 

When  first  olerk  to  act  for 341 

Employees 402 

Policy    of    Insurance    on    sohool 

buildings  filed  with 784 

Securities    of    retired     teachers' 

fund  deposited  with ','93 

Member  of  Miller  Manual  Labor 

ttehool    1000 

Certificates  for  West  Virginia's 
share  of  Virginia  debt,  record- 
ation   of. 3694 

Member,  l>oard  of  indemnity.... 2819 
Commissioner  of  Sinking  Fund.. 8821 
Commissioners  of  Sinking  Fund, 
books  of  to  be  kept  In   office 

of  2821 

Salary  3438 

Contingent  expenses 3438 

Rsgrister    of    property    of    State 

kept   by 3788 

Proceedings  by  to  recover  money 
forfeited  to  Corporation  Com- 
mission     3788 

— money  due  State  from  Internal 

Improvements    3788 

Exempt  from  jury  service 6986 

Actions  against,   venue  of   8049 

— court   In   which   brought 80S1 

Copies  of  records  of  as  evidence, 

8187 
Accounts   kept    by.   State   Beard 

«f   Education 3193 

— State  Corporation  Commlssioh.2193 
— corporation    funds    and    prop- 
erty   of    which    State    Is    sole 

owner   2192 

— State  Accountant  to  devise  sys- 
tem of  accounting  for 562.  654 

mandamus  to  compel  adop- 
tion       6(6 
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See. 
SECOND    AVDITOR— OSB. 

— Inspection  of  ecceunta  of.. EST,  55g 
Bonds   of   State,    surrendered   by 

colleges,   list   of 992 

— held   by    colleges,    payment   of 

Interest  on 990^ 

teresl  on 990 

— recordation    2699 

— redeemed     or    purchased     and 

canceled,  recordation  at 2694 

— forced,  petition  for  selntre  of.zeis 

— registry    , ?. z«31 

— Issued,  canceled  or  ezchangred 

record    of -. 2632 

— monthly  summary  and  com- 
parison        2J32 

— duty    to  counterslKn 2633,  2638 

^-cancellation  and  reissue 2837 

— lost  bond  or  certlflcate,  re- 
newal     , 2689 

— warrants  for  payments  on.... 2633 

Claims  presented  to   2177 

— allowance  of 2177 

'  — may  administer  oaths 2178 

— barred   by  time,   disallowed 2179 

—warrants  for 2igi 

Clerks   3436 

— record   of  oath   taken  by 277 

— ^bond  of .'• 825 

submission    of   to   Attorney 

General    326 

new  or  additional   327 

efteot  of  failure  to  give 327 

where  filed   328 

— vacancy   In   office   If  bond   not 

given   and   approved 329 

how  fllled 829 

— appplntment  of 836' 

—removal    336 

— salaries    3436 

Coupons  from  State  bonds,  de- 
struction of  forged  or  coun- 
terfeit    2612 

— comparison     with    register    In 

treasurer's    office 2629 

■ — suit  on,  officer  or  clerk  not  to 

leave  office   to  testify 2618 

books  not  to  be  taken  from 

office    2618 

—  —copy  as  evidence 2618 

depositions   2618 

First  clerk,   appointment. 340 

— authority    340,  s4i 

— when   Oovernor   to  designate. .   341 

— ^vacancy   341 

—liability  of  Second  Auditor  for 

default   of. 343 

X>lterary  fund,  Institution  of  pro-    ' 
oeedlngs  to  recover  money  due 

to    .  •  •  ■ 608 

— securities  belonging  to  de- 
posited   with 614 

list  of  flled  with  annual  re- 
port     614 

— warrants  for  payments  to  and 

from    ' 61G 

attestation   of 61t 

— report   of  loans  from 760,  761 

— notice    by    of    failure    to    pay 

loan    from 761 

— withholding  payments  from  or 
enforcing     payme>it  ■  of    loans 

„  from    >nt 

Payment  by.  of  Interest  to 
Hampton  Normal  and  Agricul- 
tural   Institute ti29 

— to  Virginia  Agricultural  and 
Mechanical  College  and  Poly- 
technic  Institute 929 

—cost     of     publication     of     es- 

rbpator's    certlflcate 504 

Payments   to,  appropriations  for 

hlRh    srhools 708 

— appropriations  for  normal  de- 
partments of  high  'BObool* TM 


ae«. 
SBCOND    ACDITOR — Cmk 

— Interest  on  Corcoran  Fund W7 

— tee  for  exchang^e  of  State  bonds 

for    registered    bonds 2603 

RejMrts  to,  by  visitors  of  Uni- 
versity of  Virginia 81$ 

— by  visitors  of  Virginia   School 

for  Deaf  and  Blind 976 

— by  Virginia  State  School  for 
Colored  Deaf  iind  Blind  Chil- 
dren        983 

Reports  by,  to  Governor,  an- 
nual      2292 

— statement  wltlu 2292 

— list    of    securities    of    literary 

fund  filed  with 614 

— to  General  Assembly,  condition 
of    internal    improvements    in 

which  fetato  has  interest 37T3 

Warrants,  for  ciuims  payable  out 

of  literary  fund 615 

— (or  payment  Into  treasury  3f 
money    belonging    to    literary 

fund    61S 

— for  expenses  of  office  of  Su- 
perintendent of  Public  Instruc- 
tion      616 

— for  expenses  of  State  Board  of 

Education    62* 

— for  salary  of  division  super- 
intendent  of  schools 636 

— for       expenses       of       summer 

schools   698 

— for    high    schools 707.  TIO 

— for   school    funds 758 

— for  retired  teachers'  fund 792 

— for   pensions   to   retired   school 

teachers    794 

— for    payment    of    money    Into 

State    Treasury 2155,2112 

what  to  state   2188 

— for    payment    of    funds    from 

State  Treasury 21*1 

— for     claims     allowed     against 

State   2181 

— duplicate,   when   issued 2184 

bond   2184 

when   bond   not   required.  ..2184 

— for     payments     to     and     from 

sinking    fund. 2626 

— for  pay  menu  on  State  bonds..  2613 
SBSCRBTART    OF    AORICVLTCRB 
OF   TBB    UNITED    STATES 
State  Live  Stock  Sanitary  Board. 

co-operation   with 997 

SBCRBTART    OF    THE    <M>MHON> 
WEALTH 

Election  118 

— Va.  Const.,  I  80 

Term  of  office. 118 

— Va.  Const,  |  80 

Contested   election   of M4 

^how  determined 265 

Vacancy   in   office,    how   fllled, 

122,  329.  811 

— tor  failure   to  give   bond 819 

Removal  from  office 11* 

Business    hours 33' 

Proceedings  and  vouchers 138 

Bond   of 325,  3114 

'    -^submission  of  to  Attorney  Gen- 
eral     «« 

— new  or  additional 127 

— eitect  of  failure  to  give 12* 

— ^where  flled   128 

Oath  of  secrecy  of J41 

Record  of  oath  taken  by 27T 

Absence,   notice   to  Governor 144 

—chief  clerk  to  art 14* 

Salary    H14 

Accounts  of,  audited  by  Audit- 
ing Committee  of  General  As- 
sembly    Ill 

— Va.  Const,  I  6< 


Digitized  by 


Google 


IKDBX 


Sec. 
BECRBTARt      OF     THB      COMMON- 
WEALTH— C*a. 

— State  Accountant  to  devise  sya- 

tem  of  accounting  for 662-554 

— State  Accountant  to  Inspect, 

66T.  368 
Books  of  Superintendent  of  Pub- 
lic Prtntingr  to  be  Open  to 3tl 

Copies  of  legislative  Journals  de- 
livered   to 38* 

Acts   of  Assembly  delivered  to..   388 
Annual    reports    of    departments 

furnished     to 388 

Appeal  of  bidder  for  contract  for 

public   printing 382 

— for  contract  to  furnish  paper.   383 
Failure  to  account   for  and  pay 
taxes     to     auditor,     forfeiture 

for    2404 

Proceeding  against  by  auditor 
for  violation  of  revenue  laws.. 3544 

Contingent  expenses 3414 

Exempt   from  Jury   service 69S5 

Cncrka 

Appointment   of 334 

Removal    3SC 

Record  of  oath  taken  by 277 

Bond    of 325 

— submission  of  to  Attorney  Gen- 
eral        32« 

— new  or  additional 827 

—effect  of  failure  to  give 328 

— where    (lied 328 

Vacancy    in    office    if    bon<»    not 

given   and   approved 329 

— how   fllled    82» 

Chief  clerk,  to  act  in  absence  of 

Secretary    346 

Salaries    3434 

Fees  aad  Cwa^iilasloas 

General    provisions 3478 

Paid  into  treasury  3484 

— Va.  Const.,  I  80                         '  , 
For  filing  and  registry  of  trade- 
mark      1468 

— furnishing  copies. 1458 

Automobiles,     motorcycles,     etc., 

license   tn  owner 2132 

— to   manufacturer  or  dealer. ..  .2128 

— to    chauffeur 2129 

— duplicate    2186 

— new  certificate  when  machine 
sold  and  another  purchased.. .  .2136 

— transfer  of  license 2138 

— disposition  of  fees 2154 

For  issuing  commission  to  Com- 

mls5iioner    of    Deeds 3863 

For  flling  papers,  recordation, 
copies,  etc.,  relating  to  corpor- 
ations       3$36 

For  receiving  and  mailing  pro- 
cess against  foreign  corpora- 
tion     8846 

Powers  Mid  Duties 

Duties 844 

— Va.  Const.,  |  80 
To   transcribe   and    preserve    of- 
ficial copy  of  constitution, 

Va.  Const..  Schedule  |     tl 
Keeper  of  seals  of  the  Common- 
wealth   28.  844 

Forms  furnished  by,  registration 

books   14 

—application     for     registry     of 

trade-mark  1457 

— license,  automobiles,  motor- 
cycles,   etc 2i27,  2128.  212* 

Supreme   Court    reports,   custody 

of 847 

— furnishing  copies,  exchanging, 

etc 347 

— designating  number  to  be 
printed   884 


(427) 
Sec. 


SBCTRBTARy      OF     THE  .  COBCMON- 
WBAI/TR— Cea. 

To  furnish  law  schools  with 
copies  of  Journals,  Acts  of  .As- 
sembly and  Codes 356 

To  furnish  colleges  and  acad- 
emies  with   maps ,366 

Certain  securities  and  funds  de- 
livered to  Treasurer 357 

— account   of 857 

Sale,  exchange,  etc.,  of  State  pub- 
lications by 358 

Law  books  placed  by  in  law  li- 
braries        369 

To  furnish  Acts  of  Assembly  to 
officers   372 

Member.  Board  of  Review,  appeal 
from  proceeding  of  State  Board 
of  Dental  Examiners,  revoking 
license    1651 

To  collect  and  account  for  tax 
on  seals  of  State 29,  2401 

Payment  to  auditor  of  taxes  col- 
lected     2404 

— forfeiture  for  failure 2404 

Member.  Board  of  Indemnity ...  .2619 

Bids  to  surrender  bonds  for  can- 
cellation opened  In  presence 
of   2825 

Comparison  of  coupons  with  reg- 
ister  in   Treasurer's  office 2829 

Proceedings  to  form  city  of  the 
first  class 2911 

— certificate    of    population 2911 

—flling   2911 

— report  to  Governor  and  Gen- 
eral   Assembly 2911 

Return  of  order  or  warrant  of 
Governor  to 6070 

AS  TO  AUTOMOBILES  AND 
MOTOR  VEHICLES 
Enforcement  of  laws  relating  to. 2144 

Uoense   to  owner 2126,  2137 

'  — manufacturer,  dealer 2128 

— chauffeur  2128 

—fee   1128,  2129.  2132 

— number   plate 2181 

Certificate,  Issuance  of 3182 

Loss  of  license,  dupllcave,  fee.. .2136 
Sale  of  car.  return  of  license. .  .2136 
— purchasing     another     machine, 

new   certificate,    fee 2186 

— transfer  of  license 2136 

BOND&  OATHa  FILED  WITH 
AND  RECORDED  BT 

Bonds  recorded  by 379 

Of    Auditor   of   Public    Accounts 

and   clerks 328 

Of  State  Librarian  and  Door- 
keeper       348 

Of  State  Accountant  filed  with..   560 
Of   contractor   for   public   print- 
ing      382 

—of  contractor  to  furnish  paper.   883 
Of  Dairy  and  Food  Commission- 
er     1187 

—deputy  and  assistants  of 1168 

State  Board  of  Examiners  of 
Graduate  Nurses,  members. ..  .1794 

— treasurer 1704 

Of  Secretary  and  assistant.  Board 

of  Charities  and  Corrections.  .1883 
Of   Commissioner   of   Game   attd 

Inland    Pishesies 830* 

CERTIFICATES  AND  COMMISSIONS 
ISSUED  BT 

To   notaries ■!': .2860 

To  Commissioner  of  Deeds 2853 

To  Commission  of  Fisheries 8148 

To  Commissioner  of  Flslrerles.  ..3146 

To  Shellfish  Commissioner 3146 

A»  TO  CORPOftATfONS 
Charters    certified    to    by    State 
Corporation  Commission 3746 
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S«o. 
■BCRBTART      OF     THB      COMHOJT- 
WBALTH — C*H. 

NotInK   dissolution    of    ....S809.    31110 
Copies    of    records,    papers,    etc., 
relating  to  corporation  aa  evi- 
dence        38S0 

Amendment  of  charter 377},  37(0 

Recordation,  decrease  of  capital 

stock  3781 

— of  charters   3861 

—  —of    railroad   corporations 8857 

of  amendment  of 8<M 

—  —of  public  service  corpora- 
tions     386< 

amendment  of 3388 

— of  .new  charter  after   dtssoln- 

tlon    8811 

— purchaser    of    franchises    and 

property  of  corporation 3817 

— certlflcate    of   consolidation    of 

corporations 3822 

—charter  of  non-stock  corpora- 
tions     3874 

amendment  of 3875 

As  asrent  of  foreign  corporations 
on     whom     process     may     be 

served 3846 

— service   of   process  on 3846 

— maillnir   copy 334( 

— fee 384* 

—copy  of  power  of  attorney   as 

evidence    3845 

Filing  certlflcate  to  foreign  cor- 
poration   to    transact    business 

In   State 3847 

Service  of  process  or  notice  on 
In  action  against  foreign  la- 
surance  company,  guaranty 
company,  etc..  fliing  resolution 
consenting  to   4207 

AS  TO  EL.ECTIONa 

Returns  of  elections  transmitted 
to   Va.   Const.,  i     70 

— delivery  to  Speaker  of  House 
of   Delegates..    ..Va.    Const.,  |     VO 

To  furnish  registration  books...     94 

To  deliver  returns  of  election  to 
Speaker  of  the  House  of  Del- 
egates        ...  il9 

Poll  book,  furnished  by 16i 

Notices  to  secretary  of  electoral 
board  of  candidates 164 

Names  of  candidates  for  Presi- 
dent and  Vice-President  of 
United  States  to  be  furnished 
to- 167 

— to  notify  electoral  board  of. . .   167 

To  send  messenger  for  election 
returns 190 

To  open  and  record  election  re- 
turns     189.  190,  191 

To   Issue  certlflcatea  of  election. 

191,  344 

To  distribute  copier  of  Chapter 
16  of  the  Code  to  members  of 
electoral  boards,  judges  of 
election  and  clerks  of  courts..  237 

To  lay  abstract  of  votes  at  pri- 
mary election  before  State 
Board    of   Canvassers 242 

When  to  convene  State  Board  of 
Canvassers    242 

When  to  send  messenger  for  ab- 
stract of  votes 343 

When  to  order  primary  election.   248 

To  keep  register  of  city,  county 
and   district   ofllcers 344 

RECORDS,  BOOKS,  PAPERS.  ETC. 

Filing,  recordation  of  reports 
made  to  Oovernor  by  ofllcers 
and  State  Institutions   . .   320 

Records  kept  and  authenticated 
by 344 

To  certify  records  for  use  in 
other  States 346 


Sec 
8BCRBTARY      OF      THE      COXMOH* 
WBALTH — C«B. 

System    of   accounting   for  State 

ofllcera  Sled    with 6»i 

Trade-marks    registered    with . . .  14S8 

— copies    furnished,    fee 1468 

State  Board  of  Examiners  of 
Graduate  Nurses,  rules  of,  etc, 

filed    with 1795 

Register   oZ   liceiises,   automobile 

or  motorcycle,  owner 2126,  2127 

— dealer  or  manufacturer 2138 

— chauffeur    2129 

—owned     by     State,     county     or 

city    2148 

Records  of  notaries  kept  by 2SSt 

Certificate  of  population,  city   of 

first  class  filed  with 2911 

Records  of,  copies  as  evidence.  .<1S7 

REPORTS  BT 

What   to  embrace 344 

Annual   ;}3 

— printing  and   distribution 293 

To  Auditor  of  taxes  received 2494 

— forfeiture  for  failure  to  make.S494 
To  Governor  and  General  Assem- 
bly of  formation  of  city  of  first 

rla.ee   2911 

REPORTS  TO 
Of   loss   of   certificate   of   license 
of  automobile  or  motorcycle.  .21  IS 

— number   plate 2136 

New  county,  plat  and  survey  of  .2880 
— commissioner's     report     and 

map   JO»S 

Copy  of  order  declaring  town  to 
have  population  of  five  thou- 
sand   or    more 3976 

By  clerk  of  court.  list  of  coun- 
ty, district  and  city  officers, 
vacancies,  elections,  appoint- 
ment and   qualification   of 3487 

flBCRBTARY    OF   THB    INTERIOR 
OF  THB  VlflTBD  STATBSS 
Funds  received  from  by  Auditor 

Of  Public  Accounts    863 

SBCTARIAN  SOCIBTY 

State  appropriation  to  prohibit- 
ed     Va.    Const,  I    «7 

SBCVRITIES 

See  also  •«•■<•>' 

Of     Insurance     Companies,     see 

"lasanuiee  CoaapaBles*' 
Deposited    In    treasury    by    for- 
eign   building   and    loan    asso- 
ciation     4181 

Fraudulent   sale  of.   scheme   for. 

etc.,     punishment 444i 

Fiduciary  funds  may  be  Invested 

In    54S1 

SBCVRITT 
For  costs.  In  proceedings  on  ca- 
veat      461 

— of  resurvey  by   patentee 474 

— by  non-resident  plaintiff.  3619.  362* 

— given   by   prosecutor   when 48*7 

For    fine 2S1S 

By    State   depositories 2161 

Trust  company  as 1148 

— when  required  of 4141 

To  surety  on  bond  of  non-resi- 
dent   plaintiff S52» 

Surety    In    ball    bond    or    recog- 
nisance taking  from  principal.  18tT 
Recognizances  In  criminal  cases. 4973 
— taken     for    Insane    person    or 

minor    4975 

On   appeal   from  justice,  trial  of 

civil    warrant 8027 

— In  unlawful  detainer  proceed- 
ings      5419 

Ob  B«B4a 
Of  claimant   in   petition  against 
escheat (0* 
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8eo. 
8BCVRITT— Coa. 

Of   State   Accountant i C60 

Of    depository,    Virginia    Normal 

and    Industrial    Institute !io6 

Of    committee    of     inebriate     or 

drug  addict 1074 

Of  Dairy  and  Food  Commis- 
sioner     1167 

Of  person  to  whom  duplicate 
warrant  on  State  Treasurer  is- 
sued    2184  • 

Of  treasurer,  wl><>n  credited  with 

lost   school   warrant 2186 

Of   city    treasurer 2699 

Of  applicant  for  resurvey  of  oys- 
ter planting  ground    3267 

Of   officers,    Society    for    Preven- 
tion   of  Cruelty   to   Animals. .  .4556 
Of  person  convicted  of  violating 

prohibition    law 4S43 

Of  special   police   for  counties. .  .4800 
— for  watering  place,  university, 
college,  nanufacturlng  plant.. 4805 

Of   g^iardlan 5S18 

Of  executor,  when  not  required. 5371 

On    indemnifying   bond $154 

On    suspending    bond 6156 

Of  special   commissioners.  .6266,  6269 
In  injunction  proceedings.  .6323,  0324 

For  CkHMl  Behavior 

Of  attorneys  at  law 3425 

Of    person    betting    on    game    In 

public    place 1679 

Of  keeper  of  ordinary  permitting 

gaming    at 4688 

Required    by    conservator   of    the 

peace     4789 

— on  complaint  that  crime  is  in- 
tended      4791-1794 

— of   person    goin^   armed 4735 

— of    persons    about    to    conunlt 

breach   of   peace    4796 

Required  by  Justice  of  peace 4803 

Condition    of 1973 

Commitment    to    Jail    for    failure 

to   give 1976 

Of  person  enticing  or  harboring 

apprentice   3313 

SBCVRITV  COMPANIBS 

See  also  'HSaaraatT  Compaales*' 
Shares    of    stocl<    of    subject    to 

taxation   Va.   Const.,  §   182 

As   surety  on    bonds   of  officers, 

2698,  2699 
Siipervlsion    and    control    of    by 

State  Corporation   Commission. 4169 
Examination  of  by  Commissioner 

of    Insurance 4178 

— when    dispensed    with 4179 

— revocation      of     certlfloate     to 

transact    business    4180 

—appeal     4 1 80 

Process  against,  where  served. .  .6063 
SBDIICTION 

Punishment     1410 

Limitation   of  prosecution 1413 

Evidence    4413 

Marriage  of  parties 4413 

Action    for 5780 

Unnecessary    allegations 6780 

8BBD8 

See  "Asrlealtaml  Seed^i  «Coni- 
mtoaloaer  of  AKriealtnre  aad 
■■nalKratloa"!  «Board  of  Acrl- 
ealtnrc" 
Distribution  of  by  State  Geolo- 
gical   Commission 636 

BBGRBGATION' 

See  also  'Taxatloa" 

Of  property  for  taxation. ..  .2206-2213 

— Va.  Const.,  i   169 

Assessment  bv  cities  and  towns.  .3073 


Seo. 
SBORBOATION — Caa. 

Of   districts   for   white   and   col- 
ored    persons     in     cities     and 

towns    3043-3063 

SBIZURBS 

See   "Searekea  aad   Seiaares" 

Of    forged    or   counterfeit    bonds 

or  coupons  of  State 2612,  2613 

SBISIN 

Recovery    by    heir    when    dower 

Improperly   assigned 6129 

8BMINARIB8 
Establishment    of    landing   on   or 
road   through   lands  of 1182 

Property  of,  exemption  from 
taxation    3272,  3301 

— Va.  Const.,  §   183 

Gifts,    inheritance   tax    on 3272 

L.ands  of,  not  subject  to  con- 
demns tion   4384 

Instructor's  and  pupils  of  exenu>t- 

ed  from  Jury  service 6986 

SENATB 

Bee  •KJeaeral  Aaaeaiklr'' 
SBNATORS       OP      THB       VNITBD 
8TATEUS 

See   "United   State*   Seaatora'* 
SBNTENCB 

See    "CHmea"!    "Dfath    PcBaUy"!* 
•<Flnea    aad    Peaalttea"!    "Mia- 
demcaBora" 

Suspension    of    on    conviction    of 

certain  crimes 4486 

SBPARATB  K8TATB8 

See  also  "Haakaad  aad  Wife" 

Of  married  women,  how  acquired 
and   disposed    of 6134 

— trust  company  as  trustee  of.. 4148 

Of  infant  married  woman,  re- 
ceiver of 5136 

— sale    of 6137 

8EPIILTVRB 

Violation    of,    punishment 4652 

8BRGEANT8 

See  also  "SfceriBo" 

Not  eligible  as  member  of  Gen- 
eral  Assembly    ....Va.   Const.,   i    44 

Election     123,  129,   3026 

— Va.  Const.,  tt   120,  122 

Term     123.  129,  3026 

— Va.  Const.,  i(   120.  122 

Bond    2698 

— liability  on  for  delinquent 
taxes   collected 2429 

— action    on.   judgment 2614 

— liability  on  when  oommittee  of 
convict's   estate    6003 

— when  acting  as  flduclary, 
limitation   of  actions  on 5811 

— motion    for  judgment   on 6046 

Deceased,    deputy    acting   for.... 2816 

— removal  and  appointment  of 
deputy  by  personal  represen- 
tative     2816 

— liability  for  default  of  dep- 
uty   2816 

Not  to  practice  law  in  court  of 
which   he   is  offii;er 3426 

Acts  of  Assembly  furnished  to..   38t 

Coroners,  when  to  act  In  place 
of    2817.  2818 

Person  appointed  by  court  to  act 
in   place  of 2821 

— bond    2821 

Of  town  becoming  city  of  second 
class    2891 

Of  city,   duties,   compensation ...  2992 

— allowance  to  by  court .. 2993 

Of  city  of  second  olass,  election, 
term    2893 

— appointed   by  court. 2897 
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INDEX 


Sac. 
SBROBANTS — Com. 

Impeding    or    lntlml<)atlnK>    pun- 
ishment     4525 

Execution  against,  no  forthcom- 
ing bond  to  be  taken 6624,  S52S 

Depatlcs 

Appointment    2701,    2816 

Powers,  oath   2701 

Removal    2701,  2816 

Acting  In  name  of  deceased  ser- 
geant      2816 

Signing    return    on    process 2825 

Judgment    against    In    favor    of 

sergeant   2836,  2837 

Not   to   practice  law   In   court  of 

which    he   is  an   officer 3426 

Allowance  by  court  of  compensa- 
tion  for  attendance    8503 

Fees 

General   provisions    3487 

On  execution  when  no  levy  made 

or   bold    taken    3488 

Falling    to    serve    process    after 

due    effort,   affidavit    3480 

What     services     not     to     charge 

for     3492 

When   not   paid   out  of   treasury. 2493 

Fee    book    3494 

Payment   from    treasury 3503 

In  criminal  c^ses 3508,   3509 

— when  not  paid  from  treasury.  .3611. 
— allowance  to  in  lieu  of  fees... 3511 
— executing  process,   case  out  of 

county     : 4960 

— other     service     for     which     no 

compensation    provided    4960 

— certificate  of  allowance.  .4961,  4962 
— effect     of     failure     to     present 

claim   In    time    4966 

Payment  from  treasury  3604 

Posting  list  of  paid  poll  taxes. 

112,  114 

Posting  notice  of  election 199 

Conflneraent  of  lunatics,  epilep- 
tics,  etc 1049 

Leasing    property    for    collection 

of    taxes    2439 

Distraining  property  for  taxes.  .2489 
Kxecutlon  for  fine  and  costs. ..  .2661 
For    preserving    record    of    civil 

and    police  justice    3107 

Serving  process  of  State  Cor- 
poration  Commission    3730 

Enforcement  decision  of  com- 
missioners, controversy  be- 
tween pilots  and  masters... 3637 

Enforcement  of  prohibition  laws. 4666 

Peaaltr 

For  fallni'e  to  post  list  of  paid 
poll  taxes   lis 

For  failure  to  deliver  goods  to 
s^Tlff  having  writ  of  ven- 
ditioni   exponas    2628 

For  Improperly  acting  as  attor- 
ney   at    law    3426 

For  failure  to  execute  process 
of  State  Corporation  Commis- 
sion     37.50 

Fo-  fnllinsr  to  nav  collections  to 
clerk  of  State  Corporation 
Commission    3747 

For  failure  to  summon  grand 
Jury    4862 

For  failure  to  serve  or  return 
notice    6041 

For  failure  to  get  process  from 
clerk's  office    6060 

For  taking  Insufficient  bond  In 
attachment    proceedings    6395 

For   failure   to  serve   and   return 

mechanic's  lien    6480 

Powers  aad  Dntlea 

Powers  and  duties 8036 


8m. 
SBRGB-AIfTS— Con. 

Arrest  of  person   eacaping   from 

quarantine    . : 1639 

Attachment,  directed  to 6387,  641S 

—how    levied    6389,    6399 

— return    5391 

—bond  taken  by 6894.  6897 

penalty  If  Insufficient 6395 

— levy  on  effects  In  hands  of  of- 

-      fleer    6408 

Begging,  duty  to  prevent Z894 

Bloodhounds  furnished  to  by  su- 
perintendent   of    penitentiary.  .6048 
Bureau   of   Animal    Industry,    as- 
sistance  to   Inspectors    1289 

City   court,   duty    to   attend 59(3 

Civil   warrant   before  Justice   re- 

turneJ    to    60J0 

, — subpoenas  for  witnesses 6021 

— execiitioii  on   6030.  6031 

— writ  of  possession   6029 

— penalty  for  failure  to  return 6033 

— liability  for  money  collected.  .6034 

evidence     6032 

Condemnation     proceedings,     re- 
moving forcible  resistance  to   .4386 
Convict,  delivery  of  to  guard. ..  .4948 

— compensation     4948 

— as   committee   of  estate   of 5003 

Debt     due     State,     execution     on 

Judgment    for    2618 

— levied   on    real   estate    2519 

Distress  for  rent    5622 

—levy    6523 

Elections,    writ    of    election    di- 
rected to  81 

— writ  of  election,  posting. .  .146.  147 
— posting    copy     list     paid     poll 

taxes    109 

^Va.  Const.,  f  38 

— to  execute  summons  Issued  by 

commissioner  of  elections 18^ 

— to    serve    summons    to    correct 

returns  In   primary  election . . .   240 
— publication  of  notice  of  si>eclal 

election  In  city  of  first  class.. 2919 
Fertilizer    condemned    for    viola- 
tion  of  law    1118 

Fishing     laws,     prosecution     for 

violation  of   3216 

— 94izure  of  forfeited  property.  .321 7 

Forthcoming  bond   6167 

Indemnifying  bond   6164 

Inebriate,    drug    addict    delivery 

to  private  sanitarium    1073 

Insane  persons,  duties  as  to  com- 
mitment of. 

1019,  1020.  1022-1024.  1027 

— as   committee   fot    1063 

—convicted     of     or     accused     of 

crime,  duty  as  to 4910 

Intoxicating  liquor  laws,  duty  to 

epf«ire«     466S 

— failure  as  misfeasance 4661 

Jailor,  sergeant  to  be 2868 

Judgments    In    favor    of    against 

deputy   2SS6,  2837 

— courts  having  Jurisdiction 2836 

Jury,  summoning  5992 

— when    county,    city,     or    town 

party    6096 

— list  of  Jurors  and  mileage  fur- 
nished  clerk 6067 

— for  escheator's  l»queat   494 

L'cvy.    unreasonable    prohibited.  .2331 

— removal   of  goods    2831 

— on    horses,    live    stock,    suste- 
nance     2831 

— on     Judgment     for     debt     duo 

State    2519 

— venditioni    exponas 3527-2630 

— return    2631 

Nuisance,  abatement  of ISII 
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Mechanic's   Hen,   aervlng   notices 

of «4»0 

As  personal  representative 6374 

Pilots  and  masters,  controversies 
between,  enforcement  of  deci- 
sion   of    commissioners 3637 

Poor  persons,  removal  to  place  of 

last  settlement    2802.   2804 

Prisoners    In    jail,    report    of    to 

court    2870 

— report    of    to    State    Board    of 

Chirltles  and  Corrections 2871 

— conflned  tor  failure  to  pay  fine 

and  costs,  hiring  out 4950 

obligation        taken        from 

hirer    -J"! 

Process,   execution,    powers 2822 

— where    to    execute 2822 

— summoning  assistance   2822 

— return   on    2826 

— forfeiture  for  failure  or  falsa 

return    2826,  2828 

— rule  against  2826 

— motion    against    ,...2826 

— forfeiture  credited  on  Judg- 
ment     2326 

— judgment  against    2836 

— sent    from    other   Jurisdictions, 

fees  and  postage   2827 

return  of  by  mail 2828 

— directed  to  by  civil  Justice S120 

^-delivery   to   by   clerk 3408 

— receipt  for    3403 

— orders  and  decrees   3403 

— of   State   Corporation   Comifils- 

slon    3730 

— special  term  of  court 6&04 

— service  of  notice  by  6041 

— In  divorce   case    6042 

— dlrecfe.1  to   6066 

— return    of   when   alias   process 

issued    6069 

—duty  to  get  from  clerk's  office. 6060 
Sale,  of  automobile,  on  Judgment 
against  owner   2147 

—  ■ — notice,   posting,  etc 2147 

^-of  real  estate  levied  on,  ex- 
ecution on  Judgment  for  debt 
due  State    2618 

notice     2620 

how  sale  made   2621 

terms,  bond  of  purchaser 2622 

purchije  money,  deed. 2623,  2624 

venditi->nl    exponas    ...2627-2630 

—of  goods  levied  on 2832 

—  — notice     2832 

of  horses,  mules  and  oxen. 2833 

adjournment   of   sale 2834 

— of  property  forfeited  to  Com- 
monwealth     8877 

— dispdsition  of  surplus 6158 

— decree  or  order  of,  when  ex- 
ecuted by    6278 

liability  for  proceeds  6278 

— of  personal  property  to  enforce 

lien    6449 

Search   warrant,  directed   to 4821 

— disposition   of  property 4822 

— violation  of  law  relating  to 
cruelty    to    animals,    execution 

of    4667 

Suspending   bend    6156 

Taxation,  collection  of  dellnq'uent 

tax<:8     2429 

receipt,      account,      liability 

for    2429 

— distress   for  taxes 2439 

— leasing  property  for  collection 

of   taxes    2439 

^-collection  of  taxes  by  garnish- 
ment   2444 


Sec. 
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— service  and  return  of  applica- 
tion    to     purchase    delinquent 

land  sold   2496 

Vagrants,  how  dealt  with 2809 

Witness,  serving  process  for  out 

of    Jurisdiction    6218 

— before  General  Assembly,  sum- 
moning       303 

Wriu   directed   to,   execution   for 

nne    2661 

— capias    2661 

— commission    2661 

— payment  of  proceeds  to  clerk.. 2668 

— penalty  for  default  2568 

— In    quo   warranto    proceedings, 

directed    to    6846 

service     6846 

return     6848 

SBROBANTS'AIVARMS 

Of    General    Assembly,    salaries, 

duties     3460 

SBROM 
Hog    cholera,    manufacture    and 

distribution 1283,  12S4,  1285 

SERVANTS 

See  «Master  and  Servaat'* 
Where  may  reside  in  city  or  town 

segregating  races    3051 

SESSIONS 
Of  General  Assembly. Va.  Const.,  {  46 

— extension Va.  Const.,  {  46 

— quorum Va.  Const.,  I  46 

— adjournment Va.  Const.,  I  46 

Of  local  board  of  review 2226 

Of  State  Corporation  Commis- 
sion     3733 

— where   held    3697 

—to  be  public Va.  Const.,  |   166 

Of  Supreme  Court  of  Appeals. .  .5866 
— Va.  Const,  i  93 

— at  Richmond    6867 

—at  WythevlUe   6868 

— at   Staunton    6869 

— special    sessions    6884-5886 

— change  of  place  of 5967 

Of  special  court  of  appeals 5873 

SBT-OPr 

In  action  for  death  of  employee 
of  Intrastate  railroad,  contri- 
bution by  railroad  to  insurance 

of   employee,   Ac 6794 

When  proof  of  signature  not  re- 
quired     6093 

Allowed   when  described   In   plea 

or  account    6144 

When   allowed   In   action   against 

several    6144 

— counter  set-off   6144 

Defense   to    6144 

To  part  of  demand   6148 

Defendant  a  plaintiff 6149 

Special  plea  of   6146 

— effect  on  relief  in  equity. ....  .6146 

— Issue,   trial,  evidence   6146 

Voluntary   bonds    6147 

Plaintiff  cannot  dismiss  after... 6149 

Set-off  by  assignee 6149-6150 

— waiver  of  excess    6160 

— how  assignor  made  a  party... 6150 

In   attachment   proceedings 6402 

SBWBRS 

Supervisors    may    establish    and 

maintain    2757 

Contracts     for,     by     cities     and 

towns    3064 

Local  assessment  for  Improve- 
ment, etc.,  of 3067-3071 

— Va.  Const.,  i  170 

Bond    Issue   by  cities   and   towns 

for    3079 

Pipes  emptying  Into  Lynnhaven 
river  prohibited  3290 
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■HAS 

Opening   w«y«    to   spawnlngr   le- 

calltte^    ^^> 

— fishlns  in  ways   8180 

—penalty    S180 

Fishing;    season    for    In    Potomac 

river   3500,  i!302 

SHADE   TREES 

Telegraph  or  telephone  wires  not    ' 

to  l>e  attached  to   4038 

Killing  or  injuring,   penalty 4732 

SHEEP 

Killing    by    dogs,    payments    for 

from  license  taxes 2319 

— procedure  to  estimate  dam- 
ages     2S1» 

— allowance    by   supervisors 2319 

— pro  rated,  when   2320 

— payment    2321,  23l2 

— fees  of  oitlcers   2323 

Trespass  by,  impounding 3&41 

— damages,  proceeding  to  recov- 
er, lien,  sale 3541 

— of   non-resident    3642 

— distress  of    3643 

—sale  of    3644-3646 

Running  at  large  In  county  In 
which  boundary  lines  are  law- 
ful fences   3648 

— damagas    3662 

Running  at  large  in  villages  and 
unincorporated        communities, 

penalty    3550,   3551 

Turnpike  tolls    4083 

^-on   valley  turnpike    4083 

Registration,   obtaining   by   false 

pretenses,  punishment   4400 

— giving  false  pedigree,  punish- 
ment     4460 

Driving      along      road      without 
branding,    when    prohibited. ..  .4742 
SHELLS 

See  "Oysters" 
SHELL  F*ISH 

See  "Commlnlmi  af  FIskericsi" 
SHELL  PISH   COMMISSIONER 

See  "CovuiyHloii  at  Ptskerlea" 
SHELLEY'S  CASE 

Rule  In.  abolished   6162 

SHENANDOAH   COUNTY 

Commonwealth's  attorney,   fees.. 3506 
SHENANDOAH  RIVER 

Act  for  protection  of  flsh  In  con- 
tinued  in  effect   3218 

8HERIPP8 
See   also  «SerseaB(a'> 
County  not  to  be  made  responsi- 
ble for  acts  of....Va.  Const.,  {  114 
Term  personal  representative  In- 
cludes, when    6 

Election    123 

— Va.  Const.,  t  HO 

Term 123 

— Va.  Const.,  i  110 

Not  to  hold  other  office 2702 

— Va.  Const.,  J  113 

— office  vacated  thereby 2702 

Not  eligible   as  member  of  Qen- 

eral   Assembly Va.  Const.,   ]    44 

May    not    practice    law    In    court 

of  which  he  is  officer 3426 

Bond     2698 

— liability      on      for      delinquent 

taxes  collected    2429 

— action  on,  judgment  2614 

— liability    on    when    sheriffs    Is 

mittee  of  convict's  estate 6003 

— when  acting  as  flduclary,  lim- 
itation of  action  on    6811 

— ^motion    for   Judgment    on 6046 


Sec 
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Acts  of  Assembly  furnished  to..  iU 

Office   for,   how   provided :IS4 

Coroner,    when    to    act    In    place 

of  2817,  Jtll 

ConBtal>le,   when   to  act   In   place 

of    J8U 

Person  appointed  by  court  to  act 

In  place  of  tni 

— bond  my 

Deceased,  dSputy  acting  for tilt 

— removal  and  appointment  of 
deputy  by  personal  represen- 
tatives      J8K 

— liability  for  default  of  deputy  .2816 
Audit   of   accounts   of   by   super- 
visors      2719 

Judgments    in    favor    of    against 

deputy    2836,  28S7 

' — courts  having  Jurisdiction 2838 

Having  writ  of  venditioni  ex- 
ponas, failure  of  officer  to  de- 
liver goods  to,   penalty 2528 

Commissioner  of  Oame  and  In- 
land Fisheries  and  wardens  to 
have  power  of  to  serve  pro- 
cess     SS18 

Commissioner  of  Prohibition, 
deputies  and  inspectors  to  have 

powers  of   4628 

Impeding  or  intimidating,  pun- 
ishment     4625 

Remedy  for  money  paid  under 
liability  for  not  taking  suffi- 
cient   ball 5777 

Bxempt    from    jury  service 6985 

Execution  against,  no  forthcom- 
ing   bond    taken 6524,6626 

DepBtles 

Appointment   2761,  2811 

Powers,    oath 27*1 

Removal    2701,  2816 

Acting     in     name     of     deceased 

sheriff   2816 

Signing   return   on   process 2825 

Judgment    against    In    favor    of 

sheriff 2836,  2837 

Ex-offlcio    game    wardens 3328 

Not   to   practice  law   In  court  of 

which    they   are   officers 3426 

Judgment   against   for   failure  to 

account   for  fee   bills S45> 

Allowance  by  court  of  compen- 
sation  for  attendance S5d3 

Fees  for  guarding  Juries  In  crim- 
inal   cases 35*9 

Execution  of  search  warrant, 
violation    of    law    relating    to 

cruelty   to  animals 465T 

Pees,  CommlmloBS,  Etc. 
Annual  allowance  to  by  supervi- 
sors     -., 272* 

.  Proportion    of    salary    borne    by 

cities   of   second   class 2»*« 

Fees,   general  provisions. 3487 

On  execution  when  no  levy  made 

or   bond   taken 3488 

Falling    to    serve    process    after 

due  effort,  affidavit 343* 

What  services  not  to  charge  for.34»2 
When  not  paid  out  of  treasury.  .3493 

Fee  book 3494 

Payment  out  of  treasury 8603 

In   criminal  cases 8608,  **•• 

— payment  out  of  treasury S5*4 

— executing   process   In    crlmkial 

rase  out  of  county 496* 

— other    service     for     which    no 

compensation    provided 496* 

— certificate  of  allowance.  .4961,  49*2 
— effect     of     failure     to     present 

claim  In  time 4965 

For  posting  list  df  paid'  poll 
taxe*   112,  114 
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For  postlngr  notice  of  election...     198 

For  oonRnement  of  lunatics,  epi- 
leptics, etc 1019 

For  leaving  property  for  collec- 
tion of   taxes. 2439 

For  distraining  property  for 
taxes    J439 

On  execution  for  Ane  and  costs. 2S61 

For  serving  summons,  calling 
meeting   of   supervisors 271S 

For  attending  meetings  of  su- 
pervisorr  2718 

For  collecting  officers'   fee   bills. 3499 

For  enforcement  of  decision  of 
commissioner,  controversy  be- 
tween   pilots   and   masters 3t37 

On  process,  etc..  from  State  Cor- 
poration Commission 3730 

For  report  of  Are  to  Commis- 
sioner of   Insurance 4186 

For  enforcement  of  prohibition 
laws    46.>S 

For  summoning  coroner's  Jury 
and    witnesses 4818 

In    proceedings    to   compel    mine 

owner  to  permit  survey 5289 

Peaaltiea 

For  failure  to  post  list  of  paid 
poll    taxes 113 

For  violations  of  law  with  ref- 
erence to  insane  persons 10^0 

For  failure  to  advertise  and  sell 
unmarked    timber 14S4 

For  failure  to  make  return  of 
money   collected   on   process. .  .2835 

For  violation   of   revenue   laws.. 2544 

Failure  to  return  process.  .2825,  2826 
.For    falling    to    give    notice    of 
town    election 3000 

For  Improperly  acting  as  attor- 
ney     3420 

For  falling  to  execute  process  of 
State  Corporation  Commis- 
sion     3730 

Failing  to  pay  collections  to 
clerk  of  State  Corporation 
Commission    3747 

For  falling  to  perform  duty  un- 
der  Insurance   law 4192 

For  voluntarily  allowing  prison- 
er to  escape 4506,  4606 

For  negligently  allowing  escape 
of  prisoner 4506 

For  falling  to  execute  process 
for  arrest 45H' 

For  corruptly  summoning  Juror 
to  act  partially 4519 

For  falling  to  execute  and  re- 
turn process  for  coroner's  Jury 
and  witnesses 4808 

For  falling  to  summon  grand 
Jurv   4862 

For  failure  to  serye  and  return 
meclianlc's   lien 6430 

For  failure  to  get  process,  etc., 
from  clerk's  office 4960 

For  failure  to  serve  or  return 
notice     6011 

For    taking    insufficient    bond    in 

attachment    proceeding 6396 

Powem  and  Dntleti 

Arrest  of  person  escaping  from 
ouarantine    ^ 1639 

Attachments,   directed   to.. 6387.  6415 

— how    levied 6389,  6.<><»0 

— return    6391 

— bond  taken  by 6894,  6335,  6a!>7 

penalty   If   insufficient 6395 

— levy  on  effects  in  hands  of  of- 
flcer 6 108 

Automobiles  and  motor  vehicles, 
duty  to  enforce  law  as  to 2144 

Bloodhounds  furnished  to  by  Su- 
perintendent of  Penitentiary.  .6048 


Sec. 
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Bureau  of  Animal  Industry,  as- 
sistance to  Inspectors  of 1289 

City  of  second  class,  powers  and 

dutiea   In 28:14 

Civil-  warrant  before  Justice  di- 
rected to 6020 

— subpoenas  for  witnesses 6021 

— execution  on   6030,  6031 

— writ  of  possession 6029 

— penalty  for  failure  to  return, 

6032,   6033 
— liability   for   money  collected.  .6034 

—  — evidence    6032 

Collection  of  fee  of  physician 
for  Inspecting  laborers  engaged 
In  constructing  works  of  pub- 
lic   Improvement 1631 

Commonwealth's      attorney,      re- 
porting violations  of  law   to..48S4 
Condemnation,  removing  forcible 

resistance    to 4386 

Convict,  delivery  of  to  guard... 4948 
— as  committee  of  estate  of.... 5003 
Court-house,    posting    notices    of 

completion    of.  ■  u ^''(7 

Court,   duty    to   attend    5963 

Debt     due     State,     execution     on 

Judgment    for 2518 

— levied   on    real   e&tate 26,19 

Distress  of  trespassing  animals.  .3643 

— report    to    court 3S43 

— safe    3644 

— restored   to  owner 3545 

— surrender  to  resident  pur- 
chaser     3546 

Distress   for   rent    by 5522 

— levy   5523 

Elections,  writ  of  election  direct- 
ed  to 81 

posting    146,   147 

for  removal  of  court-house, 

posting 2745 

on  bond  issue  by  town 2749 

— posting  list  of  paid  poll  taxes.   109 

— Va.  Const.,  i   38 

— to    serve    summons    to    correct 

returns  In  primary  election 246 

— posting   notice    of   election   for 

Issuance  of  school  bonds 769 

— giving  notice  of  town  elec- 
tion      2999 

Fee  bills,  collection   of.. 3498 

•—distress  for    3498 

^accounting   for    3499 

— commission     3499 

— Judgment  against  for  failure  to 

account    for    3499 

Fires,  report  of  to  Commissioner 

of   Insurance    -> 4185 

— assistance       to      commissioner 

making   examination    4186 

Fishing    laws,    violation,    seizure 

of  forfeited  property.' 3216,  3217 

Forthcoming  bond   6157 

— when   to  take   on   execution   or 

distress    warrant    6618 

— affidavit    of    tenant    unable    to 

give    6619 

— return    6519.   6520 

Game    warden,    sheriff    to    be    ex 

officio     3323 

Inebriate,    drug    addict,    delivery 

of  to  private  hospital 1073 

Indemnifying  bond    6154 

Insane  persons,  duty  as  to  com- 
mitment of, 

1019,  1020,  1022-1024,  1027 

— committee  for   1063 

— convicted     of     or     accused     of 

crime,   duty  as   to  as 4910 

Intoxicating  liquors,  to  remove 
advertisement  of  from  bill- 
board, sign,  etc 4609 
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— to  enforce  law  ae  to  sale,  etc., 

of    4«66 

• — failure  to  enforce  law  as  mis- 
feasance  4(55 

Jailor,  sheriff  to  be 28*8 

-Jurisdiction    when    new    county 

formed    — 2682 

Jury,    summonlnjsr    5992 

— when    county,    city   or   town    a 

party    6001 

— list  of  jurors  and  roilease  fur- 
nished clerk 4»28.  6007 

— for  escheator's  inquest 494 

Levy    or    distress,    unreasonable 

prohibited    2821 

— removal    of   goods    2831 

— horses,  live  stock,  sustenance.  .2831 
— execution      on     Judgrment      for 

debt  due  State   2519 

— venditioni    exponas    2527-2530 

Mechanics'  liens,  servlnar  notice 
of    6430 

Uines,  duty  In  proceedingr  to 
compel   mine   owner   to   permit 

survey    5289 

Notice  by  of  meeting  of  commis- 
sioners in  proceeding  to  estab- 
lish road   1980 

Nuisance,   abatement  of    1618 

Payment    Into    treasury   of   costs 

collected    for   Commonwealth.  .3536 
Personal     representative,     acting 

as    5374 

Pilots  and  masters,  controversies 
between,  enforcement  of  deci- 
sion   of    commissioners 3637 

Prisoners,  In  Jails,  report  to  court 

of    2870 

— report  to  State  Board  of  Chari- 
ties  and   Corrections    2871 

— conflned  for  failure  to  pay  line 

and  costs,  hiring  out   4960 

obligation         taken         from 

hirer     4961 

Probation    officer,    when    to    act 

as   1912,   1943,  1944 

Process,  executing  summons  is- 
sued by  commissioner  of  elec-        . 

tlon     183 

— summons,    call    of    meeting    of 

superv48ors    2716 

— execution,   powers    2822 

— ^where   to  execute    2822 

— summoning  assistance  In  ex- 
ecuting      2822 

— return    on    2826 

— forfeiture  for  falling  to  return, 

2825,  2826 

— rule  against   2826 

—motion    against    2826 

—forfeiture  credited  on  Judg- 
ment      2826 

— sent    from    other   Jurisdictions, 

fees  and  postage   2827 

— return  by  mail    2828 

— delivery  to  by  clerk 3403 

— receipt  for    S408 

— orders  .ind  decrees   3403 

— of  State  Corporation  Commis- 
sion,   service    3730 

— to    execute    process    to    special     ^ 

term  of  court   5894 

— service  of  notice  by 6041 

— in   divorce   case    6042 

^-directed  to    6056 

— executed   in   city   by   sherltr   of 

county     8067 

' — return    of    when    alias    process 

Issued     6059 

— duty  to  get  from  clerk's  of- 
«<!•    6060 


See 
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Revenue  laws,  to  inform  auditor 

of  violations  of    2548 

Sales  by,  fertilizer  condemned  for 

violation  of  law   1111 

^-of   unbranded   timber 1454 

— of     automobile      on     Judgment 

against  owner    214J 

-—of  real  estate  levied  on.  execu- 
tion on  Judgment  for  debt  due 

State    !52» 

notice     2524 

how  sale  made    2521 

terms,   bond    of   purchaser .. 252J 

purchase  money,  deed. 2523,  2524 

venditioni    exponas. . .  .2527-25}6 

— of  goods   levied   on 2832 

notice     2822 

—  —of  horses,  mules  and  oxen.. 2833 

adjournment   of   sale    28S4 

— on    Judgment    fSr    enforcement 

of  forfeiture    3372-3374.  3377 

— disposition  of  surplus   (151 

— decree  or  order  of,  when  ex- 
ecuted  by    (273 

liability  for  proceeds (278 

1 — of  personal  property  to  enforce 

lien    (449 

Search  warrant  directed  to 4821 

>-=— disposition    of   property    4822 

— for  violation  of  law  relating  to 

cruelty    to    animals    4557 

State  Uve  Stock  Sanitary  Board. 

executing  orders  of    Ill 

Stock  held  by  non-resident  In 
corporation  engaged  in  flsb 
business,  certificate  surren- 
dered to    3254 

—duplicate  certificate    3254 

—.disposal    of     3254 

Supervisors,  duty  to  attend  meet- 
ings of    271T 

Suspending  bond    (154 

Taxation,  service  and  return  of 
application  to  purchase  delin- 
quent land   2495 

^-collection  of  delinquent  taxes. -242) 

receipt,  account.  liability  of 

bond  for   2429 

— distress  for  taxes 243) 

— leasing  property   for  collection 

of  taxes 2439 

— collection  of  taxes  by  garnish- 
ment     2444 

Tuberculosis  suspect,  examina- 
tion and  report  of 1S4( 

— segregation     154* 

Vagrants,  how  dealt  wlth..« 28(9 

Warrant  for  seizure  of  property 
forfeited   for   violation  of  fish, 

game  or  ojyter  laws   33(T 

— how   executed  and   returned . . .  I3( * 

—sale    3372-3374.  S3T7 

Witness,  duty  to  summon  before 

General  Assembly    3(3 

— snrvln^  process  for  out  of  Jur- 
isdiction     (Jl« 

Writs  directed   to,   execution  for 

fine    25(1 

capias    25(1 

payment      of      proceeds     to 

clerk    J5(l 

— In  quo  warranto  proceedings.. 5345 
service    5845 

—  r-return     5843 

Written  act  of  re-entry  on  land, 

oath   to    5535 

SHINGLES 

See   "iBspectloB")   "lasiMetsrs" 
Offered    for   inspection,   dimen- 
sions and  quality  . . . . .' 1413 
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Sec 
SHIPS 

S«e      also      «PUotB»|     "Vtamtiart 

•'WpeekB" 

Destroying  or  tnjurins,  punish- 
ment   for    4468 

— property  on   4*8* 

Entry  with  intent  to  commit 
murder,  rape  or  robbery 4438 

— with  intent  to  commit  other 
crime    ♦43» 

Action'  to  recover  for  death 
caused   by    6786-6790 

— Ifbel    against    6786 

SHOOTING 

With   intent   to  Icill,   maim,   etc., 

punishment     4402 

•     Tn     attempt    to    commit    felony, 

punishment     4403 

In  place  of  public  resort,  pun- 
ishment     4404 

Antwerp  or  homlnsr  plareons, 
punishment     4446 

Live  stoclc,  doss,  fowl,  punish- 
ment      4467 

In  or  along  road  or  street,  pun- 
ishment     4738 

Conviction  for  unlawful  on  in- 
dictment  for  malicious    4920 

SHOPS 

Entry  with  intent  to  commit 
murder,  rape,  or  robbery 4438 

— with    intent    to    commit    other 

crime     4439 

8HIJOKINO    HOITSB 

ETrectlon     by     renter     of     oyster 

grounds     8231 

SICK  BBNEFIT  ASSOCIATIONS 

Taxation  of  property  of.... 2272,  2301 
SICK  BBNBPIT  COMPANY 

Payments  to  policyholder,  not 
subject  to  attachment,  gar- 
nishment distress   4219 

SIDEWALKS 

Local  assessments  for, 

Va.  Const.,  t  170 

Construction  by  owner  in  unin- 
corporated town    4732 

Riding  or  driving  on,  penalty, 

4730,  4738 

Injury  to  or  destruction  of 4732 

Trees,  ponts,  frames  on 4732 

SIGN 

Display  of  by  Infant  doing  busi- 
ness as  trader 6108 

SIGNALS 

For    pilots    3626 

By  railroads,  by  bell  and  whis- 
tle      89B8 

— penalty  for  failing  to  give 3960 

— in  cities  and  towns 3968 

— -effect  of  failure  to  give  In  ac- 
tions for   injuries    3969 

By  railroads,  at  overhead 
bridge,  tunnel,  etc 3970 

—effect  of  failure  to  provide  in 
action  by  injured  employee 8970 

Signal  boards  at  railroad  cross- 
ings     8986 

— flagmen     3986 

SIGNATURE 

Of  statute Va.  Const.,  {  50 

To  record  of  official  acts  of  Oov- 
ernor Va.  Const.,  i   80 

To  written  request  for  drafting 
bills  by  Legislative  Reference 
Bureau    679 

Of  records  of  State  Board  of  Ed- 
ucation      603 


Sec. 
SIGN  ATVRE — C*a. 

To  warrants  for  payment  of  ex- 
penses of  office  of  Superintend- 
ent of  Public  Instruction 616 

— for  claims  payable  from  lit- 
erary  fund    •  .•  •    616 

,  -—for  expenses  of  apbllc  schools.   662 
— for  claims  against  school  dis- 
tricts       670 

— of  county  school  board  for  pay- 
ment of  funds  to  depositary..  736 
— for    appropriation    for    county 

demonstration  work  921 

— for     expenses     of     division    of 

markets    12S6 

— Issued  by  Auditor  and  Second 
Auditor     for     claims     allowed 

against   State    2181 

—county   warrants    2713 

— of   board    of  supervisors 2772 

— on    game    protection    fund 3336 

To   contracts   with   public   school 

teachers    690 

To    bonds    for    loans    to    school 

boards  from  literary  fund 760 

To  road  bonds  of  magisterial  dis- 
trict      2124 

To   bonds  and   certiflcates  Issued 

by    State    2633 

To    application    for    Confederate 

pension     2648 

To  contracts  of  supervisors 2730 

To  records  of  supervisors 2744 

To    bonds    of    town,    removal    of 

county  courthouse   2750 

To  return,  by  officer 2825 

To     certiflcates     of     members     of 

'Commission   of   Fisheries    3146 

To  hunting  licenses   3382 

To"  Information,  forfeiture  for 
violations    of    hunting,    fishing 

or  oyster  laws   3366 

To  license   to  practice   law 3411 

To  fee  bills  of  deceased  clerks.. 3497 
To   certificate   for   transportation 

of  convicts  and   Insane 3740 

To  certificate   for   amendment  of 

charter  of  corporation. .  .3779,  3780 
To   certificate   decreasing   capital 

stock   of  corporation    8781 

To   stock    certificate    3793 

To     revt<flcate     of     Incorporation, 

new  charter  after  dissolution. 3811 
To    cerflflcate    of    incorporation, 

purchaser  of  franchise   3817 

To    certificate    for    consolidation 

of    corporations    3822 

To  certificate   of   incorporation.  .3861 
To  articles  of  association  of  rail- 
road  corporation    3867 

To    writing    for    amendment    of 

charter  of  corporation  3859 

To  articles  of  association  of  pub- 
lic service   corporation    3866 

To  amendment  of  charter  of  pub- 
lic  service   corporation    3868 

To  certificate  of  Incorporation  of 

non-stock   corporation    3874 

Obtaining  by   false  pretense 4469 

To    testimony    of   witness   before 

coroner's  inquest   4810 

To     testimony    of    witnessea    in 

criminal    trial    before   justice.  .4844 
.To   writings  admitted    to   record. 6204 

— deed   of   corporation    5208 

To    plats    of    lots    in    cities    and 

towns    6218 

— to  writing  vacating   6221 

To    will    6229 

' — writing  revoking   6233 

To    contracts    required    to   be    in 

writing     6661 

Of  record  by  judge 5962 
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S«c. 
SIGNATURE — Coa. 

To    negotiable    instrument,    ain- 
biguouB,    deemed    to    be   of   In- 

dorser    6679 

— in   trade  or  assumed  name....fiS80 

— by   acrent    6581 

liability    of    person    signinv 

as     6682 

— by  procuration    6583 

— forged,    effect    of 5686 

To    notice   of   motion    for   judg- 
ment     «04« 

To  release,  when  proof  of  not  re- 
quired      «093 

Proof  of.  when  averred  in  plead- 
ing     •125 

Of    governor    or    judge,    judicial 

notlcs   taken   of    6194 

To   bill   of    exceptions    6262 

— certiflcate  in  lieu  of  626S 

To  agreement  for  Hen  on  crop.. 6462 
To    writing    claiming    homestead 

exemption   In   real  estate 6632 

— In  personal  estate   (640 

SIGNBOARDS 

Injury  to  or  destruction  of,  pen- 
alty     4730 

SILVBR 

Regulations  of  sales  of  goods 
marked  "sterling"  or  "sterling 

silver"     4461 

Regulation     of    sales     of    goods 
marked  "coin"  or  "coin  silver". 4462 
SI  Ml  LITER 

See  also  MPIeadlas** 

Proceeding    without <112 

Absence  of  no  ground  for  re- 
versal     6331 

SINKING  PVND 

See   also   MOBuolmloDcn  of  tke 

SlBklBK  raad"!   "State   Debt" 
Oeneral  Assembly  to  provide  and 

maintain    Va.    Const.,   i   187 

l,aw  creating  debt  or  authoriz- 
ing  loan    to   provide   for, 

Va.  Const.,  {   187 
Separate    accouAt     of    by     trea- 
surer     2195 

Creation   of. 2594 

Purchase      and      redemption      of 

bonds     2594 

Fee  for  exchanging  bonds  cred- 
ited   to 2«02 

or  what  constituted 2622 

Use  of  in   buying  bonds 2623 

— fractional    certificates 2624 

Funds,  how  paid  Into  treasury .  .2626 

— how   paid    out 2626 

Dividends  from  Internal  Improve- 
ment  company   paid    to 3739 

Dividend  of  public  service  cor- 
poration in  which  State  has  In- 
terest paid  to 3890 

For  payment   of  school   bonds...    773 
For   debt    of   University   of   Vir- 
ginia       S20 

For  retirement  of  road  bonds... 2117 

— cancellation    of  bonds 2118 

— use  of,  loans  from 211S 

For    bond    issue    for    magisterial 

districts,   payments  Into 2124 

For  county  Donds  for  erection  of 

public  buildings       2711 

To  redeem  bonds  issued  by  town       • 
for  removal   of  court-house. .  .2750 
SKUNK    .  . 

Hunting  for  on  land  of  another. 3338 
SLANDER  AND  LIBEL 
See  also  "Libel" 

Action   for  Insulting  words 6781 

Apology,  evidence  of  in  mitiga- 
tion  of   damages 6240 

Plea  of  truth <240 


Sec 
■LAUGHTER  HOUSES 

Condition    to    be    maintained   in. 

sanitation,    etc 12J1 

Persons  employed  In,  diseased...  1221 

Rules  and  regulations 1222 

License,    revocation 1222 

Inspection    1**2 

Penalty    UM 

— exception   122J 

SLAVERY 

Silling  person  Into    4401 

Kidnapping  for  purpose   of  sell- 
ing   into    4401 

UiATBS 

Marriages,   validation >09l 

— legitimacy  of  children 6091 

— Va  Const,  (   195 
Children    of    former    slaves.    In- 
heritance   by    6262 

— Va.  Const.,  {   196 
SLEEPING  CARS 

Exclusion   from 4001 

SLOT   MACHINES 

Keeping    or    exhibiting,    punish- 
ment   4«7«,  4686 

— permitting  on  premises. 4677 

—aiding  as  doorkeeper,   etc 4671 

— resisting  arrest  or  seizure 4671 

SLUNGSHOT 

Carrying  concealed,  punishment. 4634 
SMALLPOX 

Prevention,    restriction,   care,   by 

Board   of  Health 14J3 

— compulsory    vaccination 1493 

Report  of,  quarantine 1497.  1600 

Penalty  for  violating  quarantine 

or  vaccination  regulattona. . . . .  1606 
Inoculation    for,    improper,    pen- 
alty      1632 

Bringing  into  the   State 1632 

— penalty    IS** 

Hospital   for.   location 1540 

Bodies    dead    of.    transportation. 

rules  for 17J» 

Person   sick  of,  abandonment   of 
on   shore,    punishment 439* 

SMITH'S  RIVER 

Brection  of  flsh  dam  in,  penalty. 3199 

SMYTH  COUNTY 

Commonwealth's  attorney   fees..3S0S 

SNIPE 

Unlawful    hunting 3350 

Shipment  from  State 3301 

Kllftng    »SS4 

SOCIAL   CLUB 

See    "CorporafloBii" 

Incorporation     3S72-38$( 

SOCIETY 
See  '*C»rv*ratl»BS'' 
Word   "person"   Includes,    when.. 1181 

Incorporation 3872-3880 

Insignia   of.   unauthorized   wear- 
ing or  using 4719 

SOCIETY     FOR    PREVENTION     OV 
CRUELTY   TO  ANIMALS 
^ee    "Ajtlauls'*!  ^C^rpotmtiammf 

Incorporation 3873-3810 

Officers,   appointment,  certiflcate. 

bond 46U 

— arrests   by tUi 

— may    prevent    cruelty    to    ani- 
mals     46^1 

— punishment      for      Interfering 

with   offlcer 4Sit 

— ^powcr  to  search  premises 45S7 

— to  be   prosecutor 4564 

Destruction   of  animals  by 4561 

When   to  take  charge  of  animal 

and   vehicle 4669.  46(0 

— notice  to  owner 4559 

— lien   for   expense 4669.  4600 

— sale   to   enforce 46C1,  4659 
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Sea 
SOCIKTY  FOR  THE   PREVENTION   OF 
CRVBLTY  TO    ANIMALS — Cob. 

How  fines  disposed  of 4663-4565 

SOCIBTY    FOR    PREVENTION    OP 
CRITEXTY  TO  CHILDREN 
See  also  "Corporatlona" 

Incorporation  3872-3830 

SODA  FOUNTAINS 

Preparations,  sale  at 1681 

SODOMY 

Punishment    4651 

SOFT    DRINKS 

Defined   ., 4664 

License  for  sale  of 4666 

— revocation  of ,' 4665 

Use  of  ardent  spirits  In.../ 4665 

— penalty  (or  violations  of  law.. 4665 
SOIL 

Analysis   by  State  Chemist 12S0 

SOLDIERS 

When  not  deemed  to  have  gained 
lesal  residence   for  purpose  of 

votlne 82 

— Va.  Const,  (  24 

Reduced    rate    of    transportation 

for    3918 

Will    of.   In   actual    military    ser- 
vice     6231 

SOLDIERS'  HOME 

Condemnation  of  land  by  United 

States    for 19 

Not   to   be   included    in    territory 

annexed  to  city 2968 

SONS  OF  TBMPERANCE 

Property    of 47-49 

Trustees    49 

BORA 

Unlawful   hunting 33'.9 

Shipment  from  State 3361 

SOVTHAMPTON  COUNTY 

Commonwealth's  attorney,  fees.. 3505 
SOUTHERN   CROSS   OF   HONOR 
Wearing    or    using    without    au- 
thority     4719 

SOITTHWKSTERN  STATE  HOSPI- 
TAL 
See  •'Insane  HoapHala"!  oinaane 
Persons'*!  "General  Board  of 
Hoapltal  Directors"!  «Conunls- 
■lon«r  Of  State   Hospitals" 

Location    1001 

Corporate  name 1006 

SPARK  ARRESTERS 

Engines,       threshing       machines, 

etc,    to    be    provided    with 546 

Railroad       locomotives       to       be 

equipped   with 3962 

On     steam     engines     moving     on 
roads,    penalty    for    failing    to 

provide  4735 

SPEAKER   OF   HOUSE  OF   DELE- 
GATE'S 
See  "General  Asacnbl)'*' 
SPECIAL  ASSESSMENTS 

For  local   improvements  In  cities 

and    towns 3067-3071 

— Va.   Const.,    >    170 
SPECIAL  COMMISSIONER 

See  also  "Coniimliiiilonera''i  "Com- 
mliMloners  In  Chancery" 

Appointment 6266 

After  final  decree   6297 

Bond   6266,  6269 

— certificate  of 6269 

Report   of   delinquent    taxes   and 

sales  therefor 6267 

Report  of  sale   6269 

°  Sale  or  renting  by  6269 

— before  giving  bond,   penalty. .  .6271 


Sec. 
SPECIAL   COMMISSIONEIU-COB. 

Payments    to    6270,   6272 

Collection  of  purchase  money... 6272 

Larceny    by 62V3 

Proceedings    against 6274-6276 

— sureties    6277 

Commissions    6279 

To   execute  deeds 6296,  6297 

SPEpiAL  COURT 

Set.'  "Supreme  Conrt  of  Appeals" 

In  election  contest  264,  266 

SPECIAL  ELECTIONS 
See  "Elections" 

SPECIAL  LEGISLATION 

Referred     to     standing    commit- 
tee   Va.  Const.,  {     51 

When   prohibited Va.  Const.,}       63 

General  laws  having  effect  of, 

Va.  Const.,   {     64 
By    counties,    cities    and    towns. 
General  Assembly  may  author- 
ize     Va.  Const,  I     65 

For  contraction   or  extension  of 
corporate   limits,   prohibited, 

Va.  Const,  t  126 
Corporate     charters     not     to     be 
granted   or  amended   by, 

Va.  Const,  I  164 
For   regulation   of  corporate   af- 
fairs      Va.  Const,  §   164 

For    repeal    of    corporate    char- 
ter     Va.  Const,  {   164 

SPECIAL  POLICE 
See  "Police" 
Interest   in  contract  with  county 

prohibited    2797 

Appointment    by  circuit  court... 47j7 

Compensation    4797 

Removal  by  court 4798 

Removal   from  county,  vacancy.  .4799 

Bond    4800 

Jurisdiction    and    authority,    ex- 
tent  of 4801 

— evidence    of (801 

Duties  and    powers 4802 

For    watering    place,    university, 

manufacturing  plant 4804.   4806 

— for   wharf ' 4026 

SPECIAL  VERDICT 

In  case   of  variance 6260 

SPECIAL  WARRANTY 

Effect  of  covenant  of 6172,  5173 

SPENDTHRIFT  TRUSTS 

Conditions  on  which  permitted.  .6157 
SPEECH 

Freedom   of Va,  Const,  {     12 

I.aw   abridging   freedom   of  pro- 
hibited     Va.   Const,   i     58 

SPITTING 

In   public   place,  prohibited 1S50 

SPOTSYLVANIA  COUNTY 

Jail,    Jailor 2868 

Commonwealth's  attorney,  fees.  .3B0B 
SPRINGS 

See  also  "Water  Supply" 

Pollution    1783.  1784 

Putting'  poison   In 4400 

.SQ.UIRRELS 

Unlawful    hunting 3366 

STABBING 

With    intent   to   kill,   malm,    etc., 

punishment     4402 

In    attempt    to    commit    felony, 

punishment    4493 

Live   stock,    dogs,    fowl,    punish- 
ment     4467 

Conviction    for    unlawful    on    In- 
dictment  for  malicious 4920 
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S«c. 
STABLE 

See  -Arson**!  xRarBtaca"!  «rrlai- 
laal  Procedare'* 

Burning  or  deatroyinK,  punish- 
ment     4431 

— containing    live    stock i42i 

STAPPORD   COUNTY 

Commonwealth's  attorney,  rees..350& 
STAGE  DRIVERS 

Exempt    from    Jury   service 5985 

STAKES 

For  pound  net,  when  withdrawn. 31T3 

On   oyster   ground 3224 

— penalty    for    removing 3235 

On    bathing    ground 3230 

To  designate  crabbing  or  clam- 
ming grounds 3295 

STALLIONS 

Restraint  of,  when  forfeited 4744 

Lien   of   owner  on   colt t446 

STAMPS 

Aiflxed  to  affidavits  and  pre- 
scriptions required  by  prohibi- 
tion    law... 4668 

Proceeds  of  sale  of.  how  disposed 

of   4668 

STATE 

See  "Debts  Dae  State^i  "OBcera"! 
"State  Debt" 

Debt  against,  statute  continuing 
or  reviving,  how  enacted, 

Va.  Const.,  I     50 

Commissions  to  run   In  name  of, 

Va.  Const.,  {     75 

Proportion  of  Judge's  salary  paid 
by   Va.  Const.,  {  103 

Property  of,  exempt  from  taxa- 
tion      Ya.  Const.,  {   183 

Not  to  become  interested  In 
works  of  internal  Improve- 
ment    Va.  Const.,  i  185 

Debts   State   may  contract, 

Va.  Const.,  {   184 

Not  to  lend  credit  to  nor  assume 
ladebtedness  of  county,  city  or 
town    Va.  Const.,  {   185 

Credit  of  not  to  be  granted  to 
aid   person  or  corporation, 

Va.  Const.,  i    185 

Not  to  subscribe  to  stock  or 
obligations  of  corporations, 

Viu  Const.,  i   185 

Common   law  of 2 

Construction  of  word cl.  1,       5 

Actions  by  or  in  name  of,  on 
bonds  taken  or  given  by  courts 
and  officers 286 

— to  repeal   grant 486 

— against    district   school   board.   659 

' — to  recover  penalties  for  viola- 
tion of  school  law 687 

— against  railroad  for  falling  to 
disinfect  cars  used  In  trans- 
porting  live   stock 1)11 

^-against  water  works  for  sup- 
plying water  without  permit  or 
disobeying  order  of  Board  of 
Health     1793 

— petition  for  rehearing  in  pro- 
ceeding to  correct  assessment 
of   taxes .2891 

appeals    28'>1 

— proceeding  to  correct  errone- 
ous assessment  by  State  Cor- 
poration   Commission 2392 

—for  recovery  of  penalties  for 
violation   of  revenue  laws S39B 

— to  recover  debt  due  to  2612 

— on    treasurers'   honds 27S9 

— oroceedlngs  before  State  Cor- 
poration   Commission 3722 

— on  bonds  taken  by  State  Cor- 
poration  Commission 3736 


STATB>— Oa. 

— to  recover  money  forfeited  to 
Corporation    Commission I'iS 

money    due    State    from    In- 

t  ernal    improvements Z'it 

—for  forfeiture  of  charter  by 
corporation    3331 

— to  enjoin  violations  of  law  re- 
lating to  advertisement  of  in- 
toxicating  liquors 4609 

— to  abate  nuisance  under  pro- 
hibition   law. 463* 

^by  Superintendent  of  Peniten- 
tiary     49«3 

— writ  of  quo  warranto 53t] 

writ  of  information  In  na- 
ture   Df. 5844 

Venue,  of  actions  by  or  on  be- 
half   of 6049.  6059 

— actions  against  officers,   etc... 60 1 9 

— to  enjoin  Judgment  decree  or 
execution  on  behalf  of 6049 

—court  In   which   brought 5051 

Appeals  by.  In  proceeding  to  cor- 
rect assessment   for  taxation. 

2237,  2340.  2391 

— In  proceeding  for  removal  of 
officer    2796 

— in  cases  arising  under  prohi- 
bition   law 4645 

— In  case  involving  right  to  levy 
taxes    6336 

■ — from  action   of  State  Corpora- 

tionj  Commission 6336 

, ^Va  Const,  i   166 

— in   criminal   cases 4931 

■ Va.  Const.,   ||   8,  88 

Approval  by  Art  Commission  of 
works  of  art  acquirf-d   by 683 

Automobiles  owned  by,  registra- 
tion   of 2148 

Bonds  of,  literary  funds  may  b« 
Invested    in 614 

— premium  on    614 

— held  by  colleges,  interest  on..  990 

—exchange  of  coupon  for  regis- 
tered,  by  colleges 991 

cancellation    992 

— Investment  of  donations  to  ed- 
ucational   institutions    994 

—deposited  as  security  by  State 
depository   3i;8 

—disposition  of  when  received  by 
auditor  In  settlement  of  claims 
of   State 2191 

—exempt  from  taxation 2301 

= Va.  Const.,  i  183 

Bond  taken  or  given  by  courts 
or  officers  payable  to 279 

— bond  of  depository  of  school 
funds   to 734 

— for  loans  from  literary  fund..  760 

—of  treasurer,  Virginia  Military 
Institute    840 

^-of  treasurer,  Virginia  Polytech- 
nic  Institute 866 

— of  treasurer.  Hampton  Normal 
and  Agricultural  Institute. 928 

^-of  treasurer,  Virginia  Normal 
and  Industrial  Institute 960 

—of  custodian  of  insane  person.  .1020 

—ot  Dairy  and  Food  Commis- 
sioner   lltT 

— of  secretary  and  assistant. 
Board  of  Charities  and  Correc- 
tions    1893 

—of  examiner  of  records S819 

—of  delinquent  tax  collector 3421 

— of  agent  to  secure  satisfaction 
of  judgment  for  taxes 2690 

—of  city  treasurer 2699 

— of  Commissioner  of  Oame  and 
Inland  Fisheries 3309 

— of  non-resident,  security  for 
costs    ...;... 3619 
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—Of  harbor  masters,  cities  of 
Richmond    and    Alexandria 3<84 

— of  ofriceri.  State  Corporation 
Commission    87D« 

— taken  by  State  Corporation 
Commission    S735 

— of  hirer  of  prisoner 4961 

Bonds  deposited  by  insurance 
companies  and  guaranty  com- 
panies, responsibility  for 4211 

Boundaries    S-lj 

— ^between  VIrKlnia  and  North 
Carolina    11 

— between  VIrgrlnIa  and  Tennes- 
see          12 

— ^between  Vlrdnla  and  Ken- 
tucky          13 

— between  Virginia  and  Mary- 
land        14 

— reciprocal  rights  between  Vlr- 
grlnia  and  Maryland 16 

— recession  of  territory  to  by 
United   States It 

Capital  stock  of  bank  of  circu- 
lation property  of 4132 

Certificate  of  debt  of,  transfer 
of  to  personal  representative 
of    non-resident 6348,  uS49 

Cession   of  northwest   territory..     10 

Common    law   of 2 

Concurrent  jurisdiction  over 
property  acquired  by  United 
States    17,  19 

Costs  In  Judgment  or  decree  In 
favor  of,   taxation  of 363i 

— against   State,    not    allowed. ..  .3637 

Court  in  which  actions  by  or  In 
behalf  of  brought 6051 

Division  Into  congressional  dis- 
tricts       70 

— apportionment,. .  .Va.    Const.,  {     66 

. — Into  house  districts 78 

Va.  Const.,  ^     43 

— Into  Judicial  circuits 6888 

^Va.  Const.,  (i   94.  96 

— Into  school  divisions. 604,  608 

Va.  Const.,  {   182 

— Into   senatorial   districts 79 

Va.  Const.,  i   43 

Employees,  wages  and  salaries, 
garnishment     6669 

Fees  of  oQlcers,  liability  for.... 2660 

Fines,  how  recovered 2643 

Flag,   description 81 

— <3overnor  tn  prescribe  sise 32 

— when   raised 38 

Forfeited  property  as  part  of  lit- 
erary  fund 738 

Forfeiture  to  of  adulterated,  mis- 
branded  or  substituted  food...llS5 

Forfeiture  by  treasurers  for  re- 
turn of  false  delinquent  tax 
list,   proportion    to    2426 

Forfeiture  to.  of  real  estate  not 
entered  on  land  book 2462 

Forest  reserves  not  subject  to 
warrant  or  patent 632 

Funds  due,  when  clerk  of  court 
to  remit 2406,  2406 

— payment  of  Into  treasury  by 
county  and  city  treasurers. ..  .2412 

Garnishment  of  wafces  and  sala- 
ries of  employees 2S69 

Judgment  In  action  lo  recover 
debt  due  to 2S13 

— In  favor  of,  docketing «1<>8 

—limitation  on   suit  to  enforce, 

6474,  647K 

— ^osts    3636 

not  allowed  against   3637 

— for  fine,  etc.,  before  State  Cor- 
poration  Commission 3727 

— against  transnortatlon  com- 
pany failing  to  refund  after 
•»p««l    S7S6 


Sec 
STATE — Cob. 

Judicial  circuits 6888 

— Va.  Const.,  i  94 

— rearrangement Va.    Const.,  {     95 

Jurisdiction,  of  actions  by  or  on 
behalf    of 6049-S0.'>l 

—concurrent  over  land  acquired 
by   United   States 17,  19 

Land  of,  title  acquired  by  set- 
tlement and  payment  of  taxes.    467 

— sold  for  delinquent  taxes,  pur- 
chased by  State 2489-2496 

— register    of 2537 

— agent  to  sell,  appointment. ..  .2638 
. compensation  2640 

— sales,    entry 2639 

^-deeds   2541 

— report  of 2642 

— opening  street  or  highway 
through    3041 

Law  books  acquired  by  to  t>e 
placed  In   Law  Library 369 

Liability  to  of  person  or  cor- 
poration for  causing  fires 347 

Liability  when  check,  draft  or 
certificate  of  deposit  by  which 
funds  are  paid  into  treasury  Is 
lost  or  not  paid 2149 

Liability  for  fees  of  offlcers.  t. .  .2550 

Limitations,  statute  of.  when  to 
apply    to   State 5829 

I..oans  to,  temporary.  elYected  by 
Governor    2640 

Premium  of  bonds  of  offlcers  and 
clerks  paid  by  State 325 

—on  bond  of  Secretary  of  the 
Commonwealth    2134 

— on  bonds,  officers  of  State  Cor- 
poration  Commission 3708 

Property  of,  exempt  from  taxa- 
tion      2272,  2301 

— Va.  Const.,  {   183 

— lease  or  conveyance  lo  United 
States    18,  19 

— sale  of  timber  of 530 

— sale  or  lease  of  gas,  oil  or  min- 
erals       681 

— property  of  William  and  Mary 
College  to  be  property  of 936 

— plates   (or   printing   bonds 2698 

—register  of  kept  by  Corpora- 
tion Commission  and  Second 
Auditor    8766 

by  State  Institution 999 

— beds  of  bays,  rivers,  etc.,  and 
shore  of  sea,  to  remain  prop- 
erty of 3673 

— right  of  to  improve  navigation 
preserved    3576 

— capital  stock  of  company  act- 
ing as   bank   of  circulation 4152 

Recognizances  In  criminal  case 
payable    to '. 4973 

Reimbursement  by  counties  for 
payment  of  Judge's  salary. ..  .3436 

—by    cities 3468 

— Va.  Const.,  {   103 

Road,  transfer  of  Interest  In  to 
county     3758 

School   divisions 604,  606 

— Va.  Const..  {   132 

Seal  of.  to  be  affixed  to  commis- 
sions   and    grants. 

Va.  Const.,  {     76 

— great   seal 27 

when    used 27 

— lesser    seal 28 

affixed  to  land  grants 468 

— tax    on 29,  SO 

paid    to    Secretary    of    the 

Commonwealth    2401 

— affixed  to  certificates  to  mem- 
bers of  Commission  of  Fishe- 
ries     3146 
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— records  from  office  of  Seore- 
tary  of  the  Commonwealth  re- 
latlngr    to    corporation    as    evl' 

dence  when  seal  affixed ;..S830 

— forgrlng.     punishment 4485 

keeping   instrument    for....44SS 

Statute  of  limitations  not  to  af- 
fect      582> 

Taxation,     property     of     exempt 

from   2272,  2301 

— Va.  Const.,  {   183 
Trustee  for  donations  to  Univer- 
sity   of    Virginia !)26 

Venue  of  actions  by  or  on  be- 
half  of 804»-«t»51 

— against   officers,    etc 801C 

— courts   having  Jurisdiction 6051 

Writs   to   run    in   name   of  Com- 

monwealtn    Va.  Const.,  §  lOe 

— writs     Issued     by     State     Tax 

Board  to  run  In  name  of 2216 

— writs,  process,  etc..  of  State 
Corporation  Commission  to  run 

in  name  of 3730 

Claims  Asalnat 

Presented   to  auditor 2173 

What  allowed 2174 

Forms  for 2176 

When    laid    before    Governor    by 

auditor   2178 

Payment  at  direction  of  Gover- 
nor    2176 

Auditor   may  administer  oatb...2178 

When    barred .-  .  .2179 

Allowed  by  order  of  court,  when 

barred     2180 

Warrants    for 2181 

What   warrant   to   State 2183 

Duplicate  warrant,   when   issued, 

bond    2184 

Presented   to  Second   Auditor. ..  .2177 
— auditor  may  administer  oath.. 2178 

— when    barred 2179 

— warrants    for 2181 

— what  warrant  to  State 2183 

^-duplicate  warrants,  when  is- 
sued,   bond . . .  .2184 

Disallowed    by    auditor 2678 

Petition  or  suit   to  recover 2578 

—Jurisdiction 2578 

Defense  by  auditor 2679 

Hearing    2579 

Jury    2680 

Pacts    certified 2681 

Judgment   2580 

— appropriation    for   payment. ..  .2582 

— limitation    268i 

8TATB  ACCOUNTANT 

Appointment    650 

Term    650 

Salary   and   expenses 650 

— statement   to  auditor 650 

Qualification    560 

Removal  560 

Vacancy,  how   filled 660 

Appointment    of   assistant 661 

— deputy    accountant 661 

— to  approve  statements  of 561 

Duties  and    rowers    652-566 

— devising  system  of  accounting 

for    State   offices.*-. 552.  554 

penal,  educational  and  elee- 
mosynary   Institutions 553 

statement  of  tiled  with  Sec- 
retary   of   Commonwealth 554 

— inspection      of     accounts      and 

vouchers    of   officers 557 

how    made 558 

Power  to  administer  oath  and 
compel  appearance,   production 

of  books  and  papers 569,  566 

Reports  of  irregularities  in  ac- 
counts of  officers,  to  whom 
made    660 


Sec 
STATE  ACCOUNTANT — Cos. 

Annual   report $|i 

Office  of,  location  and  equip- 
ment     $62 

Accountant  of  Joint  Auditing 
Committee  of  General  Assem- 
bly     m 

Inspection  of  accounts  upon  re- 
quest of  particular  officers 5(4 

Services  for  counties  and  cities.  6(> 

— report  sts 

— costs    5(S 

— disposition    of   fees %ti 

— assistants    5IS 

Examination  of  disbursement  of 
funds  appropriated   for   county 

demonstration   work 921 

STATE  .\ID  FOR  ROADS 

See   "ConBtles"!    '•Raads''t   <*8tate 
Hlirkwa;-  ComaUssloa" 
STATE  ANATOMICAL  BOARD 

Continuation    .* 1729 

Membership    17»» 

Rules  and   regulations 1729 

Records    17J# 

Dead   bodies,  delivery   to 1731 

— distribution    172«,  1732 

— employment      of      carriers     to 

convey    |7jj 

receipt   for 17JJ 

— burial    173J 

— bond    of   person    receiving 1734 

— trafficking   in,    penalty 17J4 

— importation    of 1734 

— expense   of   transporting 17JS 

Furnishing  bodies  for  instruction 

to    schools    of    embalming 1726 

Penalty    for    failure    to    perform 

duty    1736 

STATE      BOARD      OF     ACCOUNT- 
ANCY 
See     also    uCcrtllled     Puklle    A«- 
coantaata" 

Number   and    appointment 5<( 

Qualification    666 

Term  and  vacancies 666 

Certified  public  accountant 567 

— who  may  become 567 

others  forbidden   to  assume 

title    667 

— examination  of  applicants  for.  56> 
^-examination  waived    b>    board.  Hi 

— fee  for  examination E.71 

To  conduct  examinations  of  ap- 
plicants for  certified  public  ac- 
countant     668 

— publication   of   time   and   place 

of    E6t 

— may  waive  examination 569 

— fees,  how  applied  to  expenses. .  571 

Certificate    issued    by 567 

— revocation    of 67* 

Fees  and  expenses  of 571 

Report    571 

Penalty   for   violating   laws  with 

reference   to 572 

STATE    BOARD    OF    CROP    PEST 
COMMISSIONERS 
See  "Stale   EntomoleslaC 

Powers    and    duties S76 

Appointment  of  State  Entomolo- 
gist     876 

• — assistants    176 

Pests  and  diseases,  publication..  871 

Rules,   penalty   for  violation 871 

Quarantine    regulations 8ii 

Inspection   of  nursery  stock 874 

— treatment,    report 875,  871 

— appeal   »75 

Duties  of  Judge  of  circuit  court..  877 

Authority  to  enter  premises 878 

— hinderance    or    obstruction 878 

Uninspected  nursery  stock,  cer- 
tificate     879 
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Sec. 
STATES   BOARD  OF  CROP   PEST  COM- 
MISSIONERS— Cob. 

Regulations    concerning;    sale    of 

nursery    stock 882 

Appropriations,   report (84 

Orchard    Inspector 895-903 

STATE  BOARD  OP  EDUCATION 
Sea   also   "Bdacatloii"|   MSoiterln- 
teadent   of   Pakllc  laatruetloB" 

A   corporation B96 

Mow    constituted 596 

— Va.  Const.,  i   130 

Terms  of  members 597 

Quallflcatlon  of  member,  oath, 
certincate,  entry  and  return  of  ..9S 

Vacancies    699 

— Va.  Const.,  {   130 

President   $00 

Superintendent  of  Public  In- 
struction president   of C23 

— Va.  Const.,  J  131 

— how    vacancy    filled 621 

Quorum    COO 

Meetings    «01 

Powers  and  duties. 

Va.  Const.,  i   132 
Administration  of  school  system 

by    ; 595 

Record   of   proceed  InKS 002 

— Inspection   of 602 

— copies  as  evidence 6197 

Recovery  by  of  money  due  lite- 
rary   fund 60.1 

Agents,   appointment   of 60.t 

— to  buy  or  sell  property 603 

— bond    603 

— compensation   60S 

Division  of  State  into  school  di- 
visions     604.   605.  606 

To  appoint  Library   Board... 360.  617 

Gifts   and    devises   to r.88 

— how    will    probated 689 

— power  of  General   Assembly  to 

suspend  or  repeal 1,93 

Appointment  by  of  division  su- 
perintendent of  schools. ..  .605,  607 

— salary   604,  606.  606 

/  — removal    607 

— vacancy 607 

To  prescribe  duties  of  Superin- 
tendent of  Public  Instruction..   60H 

—clerks   of 608 

Secretary  608 

— compensation    608 

Mav   adopt   by-laws   and    reguia- 

tions    609  " 

To  provide  for  examination  of 
teachers     and      inspection      of 

schools   610 

— compensation,  duties  and  ex- 
penses        610 

Selection  of  text  books  and  edu- 
cational   appliances 611 

Regulation  of  number  of  schools.  612 
Approval    of    plans    for    summer 

normal  schools 61'' 

— audit  of  account  of  expense  of.  «13 

— warrants   for   paympnt 613 

Decision  of  appeals  from  Super- 
intendent of  Public  Instruc- 
tion        613 

— form    of 613 

Reference  to  voters  bv 613 

Investment  by  of  capital  and  In- 
come of  literary  fund 614 

Audit   of   claims   payable   out    of 

literary    fund 615 

— limitation  of  claims 615 

— certification    615 

— warrant   615 

Provision    by    for    traveling    ex- 

Senses   of  division   sui>erlnten- 
ent   and    truRtees 615 

Secretary,  certlhcatlon  bv  of 
claims   against   literary    fund..   615 


*'^si.TJ?«.?r"^*'i"  V  K»WCAT10N_^o*i^ 

Secretary,  to  sign  warranu  for 
expenses   of   office   of   Superln- 

Pr/.'J^r„"i   °'   P"»>"<!    Instruction.    616 

Presiding  officer,  certification  by 
find  P^ya**'*  '"-om  literary 

—to  sign   warrants' "fi'/'oxpensps  *** 

^pi.b?rc^Vt'rufr.r  "'«»*""  °^^ 

^TnV<^\\'Ji  appor.ioAm;;.tof 
-°J  contingent  expenses' of' office 

^wa'VTln?"**"  °'«°«=o"nts:;:::;  tit 

''".llf^^'"!"*.*"  ^'vision    iup^rinl  *" 

AP  o"&enfof"SSi'.V  o7  Hi  •" 
tors   for   State   Library  «I7 

"'Zf e"nIrce--oT-1„^rj;ASf 

g;S'=cr^t'c.a?7d-°t'.C  "•:  618 
3'sra»'Sy^te^^0P-tli„''oi 

Re?f?fs"r  Ge°n"'erk7T^^'^S?«»: '  "» 
VJ^rrant  %r°lx"rnU^-«")l"y •  •  •   «1» 
To    fill    vacancy    In    offlei  Wf   o."."        '' 
Perintendent^of"pu''b7,ri„°/tr?S: 

Appointment'  'by  'of'^divi«i«V," *^' 

Perlntendents            <"'vl»«on   su- 
— failure  to  appoint ii* 

:=p"'u1f,?ca1?^r'"!?Ktt?ei°'-  ;•  ■•  ■•  •  ■•   «'* 
quallflcat^Sns         "'Mement     of 

"  arrant    for    snla'rO '  UW.'  •. *24 

.„  superlnte^ent      '^    "'    division 

?^Tor. "'  -h^oo^-dntrVs-r, 

"pr'e's"c??b25  V^^'  «<='ioo.'  'b'oaM  *" 
''pVe^r?b^dX''^'-''-'"'ioard"" 

Ra^'i"'^ofni;^rrv-- «» 

ru?l>"o!ef '-«  -"elT'f^n^chSS? 
Interest  of  member  'in'>rh;.»i **> 

"•act  prohlbUed  '"'°'  *=??- 

—Penalty    .  ««2,  683 

—-exceptions ' «82 

E°e.aSa\^„t'«»<="'>«r''s'  certificate  III 
schools  "'  summer 

-ITsrs"'  ■""^'  P»vm;ni"„'f'«»|l  *" 

~?o7n?"s'chc^»U  ■"■"■•'"'hmeni '  of  *'* 

of  InstructVn      ^*^'**«  «'•"''« 

—fees    for  703,  704 

Regulations  "for"w„VV;V   ^"^ 

schools  ^*""t       high 

Amount   contri'bmed' hV  V ^O* 

port  of  hlirh   .oK      ,"''   '<•'■  »UP- 
-warrant    ^^  '"''"*°'« 707,  708 

tXol?''.^"' ■•■««■'»"■■  for' 'hlVh^''' 

— "-egulatlons    fjr  "dl'aV Wh.' :; 708 

=w°a''r'?.-it*'"«"-^'""°i  ".?:::  Ill 

Designation  of 'hi»h  ■.„•;.;•.■ 710 

_norma,   deparj^^^n.-"-'"  w'.h   „, 

711 
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STATE  BOARD   OF  BDVCATION — C«a. 

— teachers     711 

Establishment      of      agricultural 

high    schools    713 

— approvfil   of   regulations  of....   714 
Regulations     for     demonstration 

farm   work    717 

— pupils  attending  school   in  ad- 
joining district   719,  720 

—appeals    to    720 

— pupils  from  adjoining  State...   7::0 
— pupils     between      twenty     and 

twenty-flve  years  of  age 721 

— night    schools    721 

Regulations  as  to  number  of  pu- 
pils rociulrnl   for  a  school 723 

Disposition  of  unexpended  school 

funds     730 

Management  of  literary  fund 738 

Rate   of  school  levy    740 

Books  for  school  libraries. 

754,   7B5.    766 
Loans  by  from  literary  fund., 757-764 

— application   for    758 

— amount    759 

—title    762 

— expenditure     762 

— regulations    .    763 

Regulations    for   city    schools      .  .    786 
Retiring    and    pensioning    school 

teachers    787,   788 

Deduction  from  teachers'  sala- 
ries for  retired   teachers'  fund, 

790     799 
Appropriations  for  retired  teach- 

rrs'   fund   turned   over  to 791 

— gifts     792 

— Investment    of    793 

— warrants    on    794 

— accounts,  bond,  report   795 

— regulations     800 

Publication   by  of  list   of  retired 

teachers    798 

Removal  of  teacher  from  retired 

Hat    801,   804 

Report  to  by  treasurer,  Virginia 

Military    Institute      841 

Co-operation  In  county  demon- 
stration  work    923 

Payments     to     Hampton    Normal 

and    Agricultural    Institute 929 

Reports  to  by  visitors.  Virginia 
Normal    and    Industrial    Instl- 

„  tute     961 

Removal    of   visitors   of   Virginia 

Normal   and   Industrial   School.   963 
Supervision    and    control   of   Vir- 
ginia   Normal     and     Industrial 

Institute     968 

Report  to  by  State  educational 
institutions  laid  before  General 

Assembly    987 

The  Miller  Manual  Labor  Train- 
ing School  of  Albemarle 1000 

Appropriation      for      schools      at 

State   Colony    for    Epileptics. .  .1077 
Appropriation    for  school    in    col- 
ony   for   feeble-minded  at  Cen- 
tral State  Hospital    1092 

Claims    against,    presentment    to 

Second  Auditor   2177 

— payment     '.  .im 

Accounts  of  receipts  and  ex- 
penditures of  by  Second  Audi- 
tor      , , ,  2192 

To     keep    certlHcates    for'   West 

Virginia's  share  of  State 'debt. 2641 
Approval    of    traveling    expenses 
of     Superintendent     of     Public 

Instruction     3442 

Venue  of  actions  against. .....      6049 

—court   In   which    brought 6051 

Records,   copies  as  evidence    6197 


Sac 
STATE    BOARD    OF    DENTAI.    EXAM- 
INERS 
See  "Demttetry"  ^,,. 

Members,    appointment    1M2 

Vacancies    1»'» 

President    "" 

Secretary    !•<* 

Meetings    1«<J 

Quorum    !•" 

By-laws,   regulations    1(43 

Seal     1«« 

Examination     of     applicants     to 

practice 1644,    1646 

—fee    1«« 

— requirements     164* 

— certlflcate    1644,  1646 

— license    1646 

— registration    1«*< 

Registration  of  persons  certifled .  1644 

Record    book    1644 

— transcripts  from  as  evidence.  .164( 
Reciprocity  with  other  States ...  1*44 

— licenses,    fees    1*44 

Forms   to    be    lllled    out   and    re- 
turned      1*48 

—fee     1648 

Revocation    of    licenses, 

1649,   1650.   1651 

— charge    against   dentist 165* 

— hearing    165* 

— revocation     1650 

— appeal     1651 

Dental    corporations    or    associa- 
tions,   regulation    of    ICSi 

^-demand  for  list  of  persons  em- 
ployed      1*52 

—penalty     1*52 

Dental  offices,  report  of  dentists 

employed    165J 

— pf  nalty      I65S 

Statement    of    receipts    and    dis- 
bursements     1654 

STATE   BOARD    OF   B1IIBAI,.%IING 

Continued    1715 

Members,  .term,    appointment 171* 

Vacancies     171* 

Removal    171* 

Member     to     be     member     State 

Board   of   Health    1717 

Qualification    1718 

Meetings    1719 

Quorum     Iil9 

President    17I» 

Secretary     1719 

— bond    171S 

— funds  held  by   17J2 

Seal     1719 

Witnesses       appearing        before. 

oath    of    171S 

Rules,    regulations,    by-laws 1719 

Maintenance    of    schools    of    em- 
balming      1719 

Licenses,   application    for illi 

— fee    Ii2« 

— examination    1720 

— registration     1 729 

— signing,   attestation    1720 

— display     i72C 

— renewal,   fee    1721 

— suspension,   appeal    1721 

— In  other  States   1721 

Expenses,    salary,    per    diem    of 

members    172! 

Disposition  of  fees    1722 

STATE  BOARD  OF  EXAMINERS 

See    "EdacatlvB" 
STATE    BOARD    OF    EX.tMINERS    OF 
GRADUATE   NURSES 

Members,  appointment,  term 170J 

Vacancy    176| 

Oath    1764 

President    1704 
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Secretary,  treasurer  1104 

—bond    1704 

— aalary,  expenses   1704 

Rules  and  resulattons 1704,  170S 

Seal    1704 

Records    1704 

Violations  of  law   1704 

Compensation    1704 

Funds     1704 

Quorum     1706 

Meeting    1706 

Examinations,    rules   for... 1705,    1706 

—publication    1706 

— notice    170« 

— certiflcate.  license   1706 

—qualification  of  applicants 1707 

—fee     1708 

Revocation   of  certificates 1713 

— notice    1713 

— hearInK    1718 

Certificates    to    Kraduate    nurses 

of  other  States  1714 

STATK    BOARD    OF    BJCAMINBRS    IN 
OPTOMBTRY 

Continuation     1625 

Members    1626 

Vacancies    1625 

'    Qualification  of  members   1626 

Rules  and  resulatlons   1621 

Seal    1627 

Secretary    1627 

Annual  report  1627 

Examination    of   applicants.  1628-1630 

— resistratlon    1629 

— certificate    , 1629 

—fee    1630 

Annual   fees   of  reKlstered   opto- 
metrists      1631 

Application  of  fees  1632 

Revocation  of  certificate    1636 

— re-lssue    16SS 

STATE  BOARD  OF  HEALTH 
See  "Health  CooMilBalaBer"!  "Im- 
eai  B«ar«  o(  Health"!  "Pablle 
Health"!  "State  Redatrar  of 
Vital  StatUtlca^i  "Vital  Statla- 
tlca" 

Members,    appointment,    term 1486 

Member      of     State      Embalmins 

board  to  be  member  of 1717 

Postmaster  may  be  member  of..   291 

Vacancy    1486 

Meetinss    1486 

President 1486 

Secretary    1486 

Quorum 1486 

Rules   and   reKulationa,   adoption 

and    enforcement    1487 

— penalty  for  violation   1481 

Testliur    sight    and    hearlna:    of 

pupils    in    schools    124 

Examination  of  teacher  applyins 

for   pension    188 

Removal  of  teacher  from  retired 

list     801 

Ust    of    cpmmunicable    diseases, 

time  and  manner  of  reportinK.1488 
Commissioner  of  Health  to  be  ex- 
ecutive officer  of   1489 

Report   of   expenditures    1489 

Health   Commissioner,   assistants. 

appointment    of    1490 

Per  diem   for  members 1491 

Laboratories,  research   1491 

Treatment  of  tuberculosis 1491 

When  to  perform  duties  of 1497 

Local  board    1496 

— expenses    1496 

Employment  of  experts   1499 

Examinations   for  physicians. ..  .1499 


Sac. 
STATE   BOARD   OF   HEALTH — €•■. 

Quarantine  and  disinfection  of 
persons,      goods,      animals      in 

transit    1600 

Vital  statistics   1601 

Ann  ual  report   1602 

Suggestions  as  to  leelslation. . .  .1602 
Quarantine    or   vaccination    reeu- 

latlons,   penalty  for  violation.  .1605 
Public  iiid   to   indigent  consump- 
tive  1506 

Advice  In  establishment  of  tu- 
berculosis sanatorium   1511 

— supervision    1513 

Blanks  for  report  by  physician  of 
person  having  contagious  dis- 
ease     1616 

Reports  to  of  person  In  State  in- 
stitution suffering  with  tuber- 
culosis     1546 

Births    and    deaths,    registration 

of    1561 

— forms  and  blanks  for   1561 

Burtau  of  Vital  Statistics 1562 

— apart monti  fur 1562 

.Stationery    1683 

Expenditures  for  Bureau  of  Vital 

Statistics     ..1584 

Inspection  of  hotels   1589 

— fees     1591 

— disinfecting    rooms    in...  1594,    1696 

— airing   bedding 1698 

— approval     of     construction     of 

Drivles    1601 

Removal  of  persons  Infected  with 

contagious  disease  to  hospital.  1559 
To     furnish     transit     labels     for 

transporlallon  of  dead  bodies.  .1728 
F-nforcement   of  laws   relating  to 
sanitary      facilities      for      em- 
ployees      1824 

Marriages,  forms  and  Instruc- 
tions     to      be      furnished      to 

clerks  of  courts    6096 

— register,    copy    of    transmitted 

to  bv  clerks   6096 

— abstracts  of  for  General  As- 
sembly      5091 

•—certificates  for  payment  of  fees 

t(i    clerks    5099 

Water  supplies  and  water  works, 

supervision   and  control   of 1786 

— examination   of    1786,   1788 

— entry   for    1788 

— consultation     with     cities    and 

towns  as  to    1786 

—permits    1787,  1789-179S 

— revocation   of   permit 1790 

notice     1790 

hearing    1791 

witnesses,  subpoenas   1791 

appeal    1792 

— failure     to    obtain     permit    or 

comply  with  order,  penalty. ..  .1793 
— mandamus    against     municipal 

corporation  disobeying  orders.  1794 
— when  Attorney  General  to  rep- 
resent  board    1795 

— special  counsel  for  board 1796 

STATE  CHEMIST 

See  "Board  of  Agricnltnre'* 

Appointment,  salary   1106 

Assistants,  salaries   11O6 

Record  of  oath  taken  by 277 

Analysis     of      food      and      dairy 

products    1163,  1178,  1190 

— certiflcate  and  report,  effect  as 

evidence    1163,   1190 

Analysis    of    commercial    feeding 

stuffs    1229.   I23I 

— evidence     1231 
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Analysis  of  (eedlnK  stuff  and 
stock  foods  at  request  of  deal- 
er,   manufacturer,    etc 1244 

Analysis,    of    condimental    stock 

and  poultry  foods   1245 

Analysis,    of   soil    1280 

Fertilizers,    recommendation   of..  1280 
Measuring      utensils      for     milk, 

testing  and   marking   1205 

Penalty  for  interfering  with, 

1187,   1242 

Records,   copies   as   evidence $197 

STATS     COLONY     FOR     BPILE^PTICS 
AND  FBBBLB-BIINDBD 
See    "Immmmt    Hoapltala,"   «lBSaBe 
Ptrmotm,"    "Ocacral     Board     of 
HoiWltal    Dlrcetora";   ^'Contmla- 
■loBcr  of  State  Haapltaia" 

Provided  for   1004,  1005 

Commitment  of  epileptics   1067 

Records    107« 

Reports    1076 

Who  received,  employment,  treat- 
ment      1077 

Buildings,  teachers   1077 

Children,    census    1077 

Appropriation    for   schools 1077 

Separate   departments    1076 

Commitment    papers,    disposition 

of    1082 

Notice  of  petition  for  removal  of 

patient     1082 

Tests   of   mentality   of  patients.  .1083 

— removal    1083 

Transfer    of    patients    to    Insane 

hospital     1086 

Transfer  of  patients  from  Insane 

hospital     1086 

Colored  persons   1092,  1093 

Voluntary  patients   1087 

—length    of   detention    1087 

— report  of  superintendent  on... 1087 

— expenses,   bond    1088 

Forms    1089 

Furlough,     parole,    discharge    of 

patients    1091 

Provisions   relating  to   insane   to 

apply    to    1094 

Spviiai  dutif:i  of  board  and  su- 
perintendent-     1095 

STATB    CONVICT   ROAD    FORCB 

How    constituted    2073 

Superintendent  of  penitentiary  to 

notify   Judges   of   needs 2074 

How  persons  confined   to  Jail  put 

to  work  on   2075 

— receipts  for  prisoners      2076 

— account   of    2077 

— fees  to  superintendent  of  peni- 
tentiary      2077 

— return   to  Jails    2077 

Provisions  of  chapter  200  appli- 
cable      2078 

Rules  and  regulations  of  peni- 
tentiary applicable   to    2078 

— changes     by      State     Highway 

Commissioner     2078 

Jail  prisoners  on,  punishment  for 

escape .  2079 

— returned    when    111    or    not    at 

work     2080 

— felons,  return  of  to  peniten- 
tiary      2080 

— not     subject     to     contracts     of 

hire    2080 

Fund    2081,   2092 

r— expenditures     2081 

Discharge  of  prisoners    2082 

— allowance   to    2082 

Guards    2083,   2088 

— wages    2084 


ST.*TB  CONVICT    RO.\D  PORCB— Cefc 

Assistant  superintendent... 2083,  20Si 

—salary    2»81 

Clerks    2083,  2088 

• — salaries    20S3 

Sergeants    2««< 

— wages    2<"4 

Trusties    JOSS 

Superintendent     of      penitentiary 

to  furnish  equipment  J*K 

Transportation     2W 

Requisition   for   l«S8 

— duties  of  superintendent  of 
penitentiary     , 2088 

State  Highway  Commissioner  to 
settle  questions  of  doubt 2088 

Food,  quarters,  guards    2088 

Engineer,  appointment 2088,  288* 

— salary    !•*• 

— duties,  supervision,   reports J0»« 

Sickness   of   prisoners 3081 

Appropriation,  fees,  expenses 20*2 

Convicts,  number  allotted  ta 
county  when  road  Improved  by 
contract    2093 

— hours  and  conditions  of  em- 
ployment     2083 

Prisoners,  allowance  for  good  be- 
havior      JM4 

— rate  at  which  required  to  work 
out  fine  and   costs    2094,  208S 

' — time  may  be  held  to  work  out 
fines  and  costs   2084 

— notice  to  superintendent  of 
penitentiary  of  sentence  to 
roads    ««»4 

Statement  to  be  given  superin- 
tendent when  he  receives  pris- 
oner      2085 

Person  convicted  of  misdemeanor 
may  be  sentenced  to 808( 

Husband  or  father  deserting  or 
failing  to  support  wife  or  chiU 
may  be  sentenced   to    183< 

Persons  convicted  of  violations 
of  prohibition  laws,  put  to 
work   on   roads    4««9 

County  to  which  furnished  not 
entitled  to  State  money  aid  for 

roads    2108 

STATB  CORPORATION  COMMISSION 

Constitutional    provisions, 

Va.  Const..  II    ISS,   156.  157 

General  Assembly  mav  amend 
provisions  ot  constitution  rela- 
tive to Va.  Const.,  CI.  d.  9  1« 

Proceedings  by  not  to  affect 
right  of  action  by  persons  In- 
jured  Va.  Const.,  CI.  h.  i  15« 

Board  of  Public  Works  to  cease 
existence. .  .Va.  Const.,  CI.  k.  i  154 

— records  transferred  to  State 
Corporation  Commission, 

Va.  Const.,  CI.  k.  i  U« 

—commission    to    exercise    i>ow- 

"  ers  of Va.  Const.,  CI.  a.  I  15< 

Railroad  commissioner,  office 
abolished... Va.  Const..  CI.  k,  i  lit 

— records  transferred  to  com- 
mission  Va.   Const.,  CL    k.  i  li* 

— commission  to  exercise  powers 
of Va.  Const.,  CI.  a.  i  15« 

Definitions    S«»3 

Creation    3684 

— Va.  Const.,  {  156 

Members,  appointment   9684 

— Va.  Const.,  <  166 

—term    3684 

^Va.  Const..  I   155 

— General  Assembly  maj*  provide 
for  election  of....Va.  Const,  i  185 

—  vacancies    370J 
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Va.  Const..  I  166 

— ellKiblllty S6»5 

Va.  Const..  I  166 

— salary  3440,  $76S 

^Va.  Const..  »  166 

— oath  S«96 

—  • — recordation  of   277 

— free  transportation  for   8749 

Va.  Const.,  >  166 

— Impeachment,  removal    3762 

^Va.  Const.,  {9  64.  166 

— exempt  from  Jury  service 6986 

Chairman    8701 

— Va.  Const..  (166 

— member.  State  Tax  Board 2218 

— salary    3440 

Va.  Const..  (  166 

— to  sign  checks  on  depository.  .8747 
Subordinate    bureauB    and    dlvl- 

slsns Va.  Const.,   I   166 

Funds    8440 

— Va.  Const..  I  166 

Offices,  where  located 8697.  3698 

— Va.  Const..  |  166 

Business  hours    837 

Public  sessions,  where  held 3697 

Writs  and  process,  return  of.... 8697 

Seal    8742 

' — tax  on.  by  whom  collected. .. .8708 

Docket     3743 

Expenses 3440.    3744.   8760 

Depositary,,  designation   of 8747 

— checks   on.   chairman   to   coun- 

terslKn    3747 

Supplies,  prlntins.  &c 8760. 

Concurrent       Jurisdiction       with 

courts    3764 

Contingent  expenses  of 8440 

Claims    against,    presentment    to 

Second  Auditor   2177 

— allowance  of    2177 

Accounts  of  receipts  and  ex- 
penditures of  by  Second  Audi- 
tor     2192 

May   require   opinion   and   advice 

of  Attorney  General   376 

Attorney    General    to    represent 

State  before   376 

Acts  of  Assembly  furnished   to..   888 
Mandamus  and  prohibition  to  by 

Supreme   Court   of  Appeals 6864 

— Va.  Const..  CI.  d,   |   IBS 

Mandamus  by    8902 

Injunction    by    3902 

State  accountant  to  devise  sys- 
tem of  accounting  for 662.   664 

— mandamus  to  compel  adoption.   666 

Inspection  of  accounts  of 667.  668 

— duty  and  penalty  668 

Records    388,    8703 

— rules  of  procedure  to  be  enter- 
ed on    8726 

— Va.  Const..  I  166 

— copies  as  evidence 6197 

Orders,    notice   of 3711.    3726 

— Va.  Const..  CI.   b.  |   16< 

— publication    of 8711,    3726 

-Va.  Const..  CI.  b,  {   166 

— power  to  enforce, 

Va.  Const..  CI.  c.  (  156 
— penalty  for  violation. 

Va.  Const..  CI.  c,  I  166 
— suspended   pending  appeal, 

Va.  Const.,  Cls.  c.  e,  h,  (  166 
— collateral   attack   on, 

Va.  Const..  CI.  h,  |  166 
— on  reversal.  .Va.  Const.,  CI.  g,  |  156 
— not  retroactive. 

Va.  Const..  CI.  g,  {  166 
— a»  evidence   of   amendment    to 
charter  of  railroad   3859 
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Cob. 

to  charter  of  public  service 

corporation    3868 

Annual  reports  3761 

— Va.  Const.,  CL  b.   I  156;  cL   1.  |  166 

— printing,    distribution     393 

Omecra,  Clerks,  Elmploycca 
Officers,     clerks,     employees,     ap- 
pointment and   removal.  .3699,   3752 
— Va.  Const.,  I   156 

Salaries    3440,   3754 

Free   transportation    to, 

Va.  Const.,  J  lS6 

Oath    3896 

Residence,    quallflcatlon    3700 

Stenographer    3699 

—duties     8707 

Agents,    accountants,    examiners. 

etc..   employment  of    3715 

— powers  and  duties 8716 

— reports,    recommendations    3715 

Penalties  for  faljure  to  perform 
duties  as  to  moneys  of  commis- 
sion      3747 

Removal   3699,  3762 

Agents  for  collection  of  debts... 3767 

— compensation    3770 

Exempt  from  Jury  service 6986 

BAIUFF 

Appointment    se9$ 

*— Va.  Const.,  t  166 

Removal   3899.  375 j 

— Va.  Const.,  I  166 

Term    .• 3899 

Duties     3706 

Bond    3708 

Residence    3700 

Service  of  process  3730 

— fees   for.   accounting 3730 

— penalty  for  failure   J730 

Salary    3440,   3793 

Bxompt  from  Jury  service 6986 

CLERKS 
Appointment  and  removal.  .3699,  3752 
— Va.  Const..  {   156 

Vacancy    3706 

Term    3699 

Residence    3700 

Duties     3703 

First   assistant    3699 

— duties     3705 

— bond     3708 

Bond     3708 

Salary    3440,   3763 

To    furnish     to    supervisors    and 

councils  list  of  assessments  of 

railway  and  canal  companies.  .3704 
— of     telegraph     and     telephone 

companies 3704 

Bonds   of   officers  of  commission 

recorded   by    3708 

— transmission    to  Auditor 3708 

Attestation  of  procpss   3730 

Fees  paid  to  by  bailiff 3730 

To  sign  certificates  of  transpor- 
tation   of  convicts  and   insane. 3740 

Affixing   seal,    tax   for 3742 

Certifying    expenses,    witnesses's 

fees  and  mileage    3744 

Moneys   received   by    3747 

— deposit  of   3747 

—checks  on    3747 

— penalty   for  failure  of  duty  as 

to    3747 

Registration    fee   of   corporation, 

receipt    for    3748 

Commissions    of     members    flied 

with     3694 

Memorandum  filed  with,  of  office 

of   consolidated    corporation. .  .3824 
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Certlflcate  of  to  schedule  of  rates 

used  in  evidence  3920 

Certificate  of  rules  as  to  trans- 
portation of  explosives  as  evi- 
dence      3922 

— of  publication  thereof   3922 

Certlflcate  by.  to  copy  of  sched- 
ule,  rule,   &c.,   as   U-   telephone 

company    4050 

Transcript  of  record  for  appeal.. (339 

Bond  taken  on  appeal (362 

Record  and  certlflcate    (354 

Entempt  from  Jury  service 5935 

JnrlsdletloB.   Powers  aad   Duties 
Ttf   perform    duties    of    board    of 
public  works  and  commissioner 
of  railroads, 

Va.  Const.,  CI.  a,  I  15( 
Superior     authority     of     General 

Assembly.  ..Va.  Const.,  CI.  b,  i  1G( 
Compelling  compliance  with  reg- 
ulations as  to  fees,  etc., 

Va.  Const.,  I   167 

In   general    3716 

— Va.  Const.,  5  15( 
Approval  of  route   for   transpor- 
tation   of    Insane    persons    to 

hospitals     1027 

Arbitration  by,  establishment  of 
drainage  district  affecting 
right  of  way  of  railroad  com- 
pany     17«6 

Toll-bridges,  fixing  rates  charged 

by    2069 

Investigation  of  promotion  of  se- 
curities, contracts  or  city,  town 

or  suburban  lots   S714 

Enforcing  flnes  and  penalties, 

S716,  3720 
Convicts     and      insane     persons, 
transportation,   contracts   for.. 3738 

— determination  of  routes 8739 

— certiflcates  for   8740,  4948 

Statutes  governing  common  car- 
riers, publication  and  distribu- 
tion of   8741 

Register  of  corporations,  what  to 

contain    8746 

Report    8761 

To    perform  duties   of   board   of 

public  works   3755 

— as  to  sale  by  James  River  and 
Kanawha  Company  of  works 
to     Richmond     and     Alleghany 

Railroad  Company 8772 

State  property,  register  of 37(5 

Recovery   of   mon«y   forfeited    to 

commission 37(6 

— money  to  be  paid  to  fund  for 

Internal   improvement   37(( 

Fixing  tolls    8771 

Debts  and  claims  of,  appoint- 
ment of  agents   to   collect 87(7 

— property  sold  for,  purchase  by 

commission    8768 

—resale    87(9 

—compensation  of  agents 8770 

Wharf  afTected   with   public   use, 

authority  to  close   36(9 

^application     36(9 

—order    3((» 

Turnpikes,  approval  of  extension 

of    4092 

' — report    to    of   viewers    In    pro- 
ceeding to  compel  repair  of... 4078 
Northwestern    turnpike,    interest 
of  State  in  transferred  to  Cor- 
poration CommisBton    4096 

—powers  &nd  duties   4097 

— repair,   appropriations,   tolls... 409( 


Sec 

8T.ATB  CORPORATION  COBIMISSIOH— 

Cos.  ,  • 

Appointment  of  bank  examiners, 

assistants,   clerks    4121 

Investigation  of  complaint  by 
property  owner  or  occupant  or- 
dered   to    remedy    inflammable 

condition     -419« 

Suspension  by  of  operation  of 
law '  relating  to   transportation 

by  railroad  on  Sunday 4571 

Certiflcates  for  transportation  of 

convicts    4948 

AS  TO  BANKS 
Not  to  issue  charter  If  minimum 
capital    stock    Is   less    than    ten 

thousand   dollars    4»9J 

Uay  authorize  banks  to  establish 

branches    4101 

—penalty   for  doing   business   in 

more  than  one  place 4101 

Enforcing  penalty  for  investing 
more    than    lawful    amount    in 

building    4194 

Certlflcate  to  do  business 4195 

•    — investigation    410S 

— proof    of    publication    of    flled 

with     419S 

— penalty  for  doing  business 
without  or  falling  to  publish.. 4105 

Filing  oath  of  director 4117 

— penalty  for  failure    4117 

Bxaminers,   appointment,    salary. 

qualiflcatlon,  oath,  bond   4121 

— assistant    4121 

— clerks,  stenographers,  assist- 
ants     4121 

Examination  of,  annual   4129 

— on  application  of  directors  or 

stockholders     4129 

— notice  to  correct  irregularities. 4129 

— closing  bank   4129 

— when  a  State  depositary 4129 

— application  for   receiver   4120 

— fee  fQr  examination   4122 

Statement  of  flnandal  condition. 4 129 

— forms    for    4129 

— penalty  for  failure  to  famish.. 4124 
Assessment  of  fee  for  examina- 
tion     4122 

— payment   into  State  treasury.  .4122 
"Banking  Fund — State  Cor- 
poration Commission"   4122 

. payments  from  4122 

— proceeding  to  recover  te«a 4132 

Examination  of  books  and  pa- 
pers of  person  or  corporation 
suspected  of  doing  a  banking 

business    4131 

— to  ascertain  whether  law  Is 
being  violated 4111 

BUILDING  ASSOCIATIONS 

Supervision   of    41(3 

Financial  statement   41(4 

— penalty  for  falling  to  make.. 41(4 

false  statements,  penalty... 41(t 

Revocation  of  license   41t( 

Foreign,  filing  copy  of  charter.. 4119 

— certificate,   filing   41(9 

— report    *1M 

—consent  to  exchange  of  secnrl- 

tles    41(1 

AS  TO  CORPORATIONS 
Supervision,  regulation  and  con- 
trol of   8T1( 

— Va.  Const.,  CI.  a.  I  16( 

Issuance  of  corporate  charter.. .3861 

— Va.  Const.,  CI.  a,  (  1S( 

' — to  railroad  corporation  3867 

To  public  service  corporations... 88(( 
To  non-stock  corporations 8874 
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Incorporation  of  purchasers  of 
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— number   •  •  • ; X,  , 
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AS  TO   PUBL^,SER;-CB   COR- 
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— falling  to  furnish  Information 
to  city  or  town   4M2 

For  violating  rules  and  regula- 
tions of  commission    4M3 

Against  telephone  companies  for 
violation  of  law 4*57 

— failing   to  report 4*67 

— obstructing   commission    4*57 

Against  transportation  compaoT. 
for  violating  rules  for  trans- 
portation of  explosives   8JM 

— for  falling  to  furnish   reports. JJJ4 

— for  obstructing  or  hindering 
commission    8*14 

— for  failing  to  obey  rules  and 
regulations    of    8*15 

— for  falling  to  make  repairs... >*82 

DoeaaieBt%  StateawBts,  Etc  Filed 
Mnth 

List  of  officers,  directors  and 
stockholders  in  corporation  en- 
gaged In  fish  or  oyster  busi- 
ness   . . ." 8254 

— penalty  for  failure  to  file 8154 

Financial  plan  for  Issue  of  stocks 
and  bonds  by  corporations 3781 

^Va.  Const.  I  167 

Charter  and  power  of  attorney 
by  foreign  corporation 8S47 


Digitized  by 


Google 


INDBX 


(451) 


Sec. 
STATE  COKPORATION  COMMISSION— 
Com,  ,    ^, 

Power  of  attorney  appointing 
agent  of  corporation  on  whom 
process  may  be  aerved 3854 

Proof  of  publication  of  certln- 
cate  authorizing  bank  or  trust 
company  to  commence  busi- 
ness      *^''* 

Oath  of  directors  of  banks 4117 

Statement  of  financial  condition 
by  banks,  trust  companies,  etc..4120 

— by  building  and  loan  associa- 
tlons    <»»< 

Charter  and  certificate  of  foreign 
building  and  loan  association, 

4169,  4160 

Oath  and  bond  of  Commissioner 
of  Insurance    4171 

— of  deputy  4171 

Charter  and  statement  by  guar- 
anty, fidelity  and  security  com- 
panies     **<S 

Copy  of  writing  reserving  title  to 
locomotives    and    rolling   stock 

of  railroads    618* 

Report*  to 

Forms  for.  ...Va.  Const.,  CL  a.  S  15« 

Preservation,  tabulation,  publi- 
cation  Va.  Const,  Cl.  a.  {  1S6 

Requirement  of Va.  Const.,  t  167 

Penalty  for  failure  to  make. 

Va.  Const.,  i  1S7 

Requiring  from  transmission  and 
transportation  companies, 

Va.  Const.,  Cl.  b,  5  166 

Reports  to,  by  railroad  and  canal 
corporations,  of  property,  for 
taxaton Va.  Const..  ^  179 

By  transportation  and  transmis- 
sion companies '. 3710 

By  corporations   3716 

— Va.  Const.,  Cl.  a,  {  166 

— annual    3820 

— In  which  State  Is  stockholder, 

3892,  3893 

By  corporation  with  new  charter 
after   dissolution    3811 

Of  condition  of  works  In  which 
State    Is    Interested    3893 

Of  accidents  by  railroads 3988 

By  public  utility  companies 4070 

By  viewers  in  proceeding  to 
compel  repair  of  turnpike 4078 

By  banks,  trust  companies,  etc., 
of    financial    condition 4120 

By  foreign  building  and  loan  as- 
sociation      4161 

Statements  of  building  and  loan 
associations    4164 

By  Commissioner  of  Insurance, 
annual    4183 

— of  insolvency  of  insurance 
company,  guaranty  company, 
etc 4180 

— violations  of  law   by 4180 

—of  liquidation  of  Insurance 
company    4246 

By  mutual  fire  or  storm  insur- 
ance company   4338 

flTATB  DE:BT 

See  also  "ConunlaaloBera  of  the 
SlaklBK  F*Md»t  '^Debts  Dae 
Stated)    "SlmklBir    Pnad" 

Claims      against      State       see 
"State" 
May  be  Incurred  when, 

Va.  Const.,  S  184 
Created  during  civil  war,  no  ap- 
propriation to  be  made  for. 

Va.  Const.,  t   186 
Jnterest  on,   separate  account  of 
kept  by  treasurer   2195 


Sec. 
STATE  DEBT — C!oa. 
Obligations,  what  not  subject  to 

taxatton     "01 

— ^Va.  Const.,  J   183 

Statement  of    2584 

Funding    J5»l 

—time  for  extended   3601 

Rlddleberger    legislation    repeal- 
ed     2600 

Temporary  loans   2640 

— Va.  Const.,  I  184 

Boada 
Received   as   part   of   security   of 

State    depository 2158 

Character    2586 

Amount    2586 

Date   of    2586 

Where   payable    2586 

Interest  - 2586 

— payment  of    2686,  2597 

Redemption  before  maturity, 

2686,  2694 

Form  of   2687 

Denomination    2688 

Exchange  for  other  obligations. 

2688,  2591 

— of  old  for  new   2588 

— of  coupon   for  registered 2602 

Deposit  of  old  bonds   2691 

Recordation     2592 

Sinking  fund,  application  of 2594 

Cancellation,   redeemed    2694 

— refunded   bonds    2693 

— exchanged     2602 

Fiduciary  funds  may  be  Invested 

In    2596 

Plates  for  printing  2698 

Expense  for,  how  paid 2599 

Transfer     2602 

Conditions  under  which   Issued.. 2603 
Exemption   from  taxation.  .2301,  2587 
— Va.  Const.,   i   183 
Forged    or    counterfeit,    destruc- 
tion of   2612 

— seizure  of    2612,   2613 

Sinking    fund,    of    what    consti- 
tuted      2622 

— use  for  buying  bonds 2623 

Procedure  for  retiring 2625 

Cancellation    when    redeemed ....  2626 

Registration     2631 

Issued,  cancelled,  exchanged,   re- 
cord and  summary  of   2632 

How   signed    2633 

How   paid    2633 

Who  deemed   owner    2634 

— how  sold   2635 

— transfer    2636 

Cancellation    when    transferred . .  2636 

— upon   application    2637 

Where   cancelled   bonds   filed.... 2638 

Issuance  of  new  2638 

— when   bond   lost    2639 

Certtlcatca 
For  Went  Virginia's  share  of  old 

debt    2689 

— form     2589 

— recordation    2689 

Cancellation    2593 

Purchase     of     by     sinking     fund 

commissioners     2624 

Registration   of    2631 

How  signed    2633 

How   paid    2633 

Who  deemed   owner   2634 

—how  sold    2635 

—transfer    2636 

Cancellation  when  transferred. .  .2636 

— upon  application   2637 

Where        cancelled        certificates 

filed    2688 

Issuance  of  new 2638 

— when  certificate  lost 2639 
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Sec. 
STATE  DEBT— Cob. 

Held  by  literary  fund    2641 

How  transferred  to  foreign  per- 
sonal representative  of  non- 
resident     6848 

Coa#Mu 
Tender   of    for   debts    due    State, 
certain  acts  continued  In  force. 261 5 

Form  of    2587 

Refunding    2591 

Tender  for  taxes   2B98 

— certain  acts  continued  In  force. 251S 
Purchase   or   sale   of   by   officers 

prohibited     2604 

Received  by  officers,  record  of  to 

be   kept    2«05 

— penalty  for  failure 2606 

Fraudulent    use    of,    tender    for 

taxes     2607 

—record    of    2608 

• — possession  until  validity  adju- 
dicated      2609 

— tendering  same  coupons  twice. 2610 
— penalty  on  officer  receiving.  -  .2611 
Forged    or    counterfeit,    destroy- 
ed      2612 

— selxure  of 2612,  2618 

Who  are  brokers   2614 

Not  receivable  for  taxes  of  cor- 
porations     2615 

— penalty     2616 

Register    of    2628 

— comparison  of  coupons  with... 2628 

Destruction    of    2628 

Cancellation  of   2629 

— when  received  for  taxes 2630 

STATE   DENTAL  ASSOCIATION 

Member  of,  on  State  Board  of 
Health    1486 

STATE  DEPARTMENTS 

Records  of  deposited  in  State  Li- 
brary         361 

Printing      and      distribution      of 

reports     398 

STATE  DEPARTMENT  OP  GAME  AND 
INLAND  FISHBRIES 
See   also   "Coawtiatoaer   sf  Saaie 
■ad  lalaad  PUhericat' 

Establishment     3806 

Expenses  of,   how  paid    8336 

STATE    DEPOSITORIES 

Designation   of    21S7 

Bonds    2158 

— new    2160 

— discontinuance  of  for  failure  to 

give  new  bond   2160,  6773 

— State  bonds  as  security 2168 

— petition  of  surety  to  be  re- 
lieved from   5772 

new  bond  required   6772 

withdrawal    of    deposit    for 

failure  to  give   6773 

Deposits  in 2166,  2167.  2162 

— transfer,  causes  for 2159,  5773 

— interest  on    2168,  2162 

— credited  to  treasurer 2164 

— check,  draft,  certificate  of  de- 
posit     2167,   2168 

State    not    liable    if    lost    or 

not  paid    2169 

Report  to  Auditor  2162 

Notice  to  by  Auditor  of  dupli- 
cate warrant   2184 

Notice   to   of   checks  charged   off 

by   treasurer    2194 

Accounts    with    treasurer 2200 

Insolvent,  notice  to  Auditor  and 
Treasurer  by  State  Corporation 
Commission    4120 


Sec 
STATE  ENTOMOLOGIST 

See  also  <-St«te  Board  of  Crop 
Peot  ComBtlaaloacni*' 

Appointment,   assistants    >'« 

Duties     S  a 

^-quarantine   regulations    iii 

— treatment  of  diseased  trees  and    ^ 

plants    8'' 

^Inspection  of  nursery  stock 874 

— treatment,   report   875,  8T« 

— appeal    IJi 

Complaint  to  court   »'■ 

Authority    to   enter   premises 57S 

Investigation   San   Jose   scale 88(1 

—duty    * ^^^ 

Inspectors    8M 

— report    88« 

— pay;   account  an.d   settlement..  881 
RegtstraKon    of    dealer  .  In    nur- 
sery   stock Si2 

— certlflcate     8S2 

Payment   lor   services,    expenses.  Hi 
DestructiOTi     of     diseased     cedar 

trees    886,  8iS.  »«3 

— notice   886,  8^S 

— treatment    88" 

— expense   889,  891,  892,  893 

— entry   for   8*9 

Appeal  from  order  of  8»1 

Orchard   inspector    S9i 

•—appointment    895 

—duties    895.902 

— term,    assistants    896.  9»« 

— compensation,    expenses    89* 

— acceptance,   record,    vacancy...  898 

— notice  to  destroy  trees 899 

— entry  to  destroy  trees,  cost,  ap- 
peal      9M 

— failure  to  obey  order  of 901 

-^removal    9»2 

— adoptiop   of  law   relative  to...  994 
To  be  chief  Inspector  of  orchards  90S 

— duties  and   powers    903 

• — supervision  work  of  orchard 
inspectors    995 

STATE  FARM 

See  "PeaMeatlarr"!  "State  Prto- 
oa  Para" 

Convicts  employed  on    JOTJ 

Superintendent,    salary     S45S 

— duties     3451 

Surgeon,    salarv S45I 

<1uards.  appointment,  salary 34Si 

— vacation   J45i 

STATE   FEMALE   NORMAL  SCHOOL 
See  "State  Nonaai  Srhoola** 

Board  of  trustees  to  nominate 
eliglbles  from  faculty  for  State 
Board   of   Education    596 

— Va.  Const.,  J  130 

STATE  FORESTER 

.See  "State  GeoloKteal  Ctauala- 
liioa*' 

Creation   of  office    5!l 

Appointment  and  qualification  of 

officer    ..    it* 

Co-oueratlon  with  cau:.tles, 
cities  and  Individuals  in  pro- 
tecting! trees    535 

—expensed    53» 

nutles,   powers,    report    SIT 

Notlo  relating  to  forest  fires  and 

to   trespass   laws    5J8 

Salary   and   expenses    539 

STATE  OEOI^GICAL   COMWISSIOS 
See    ''State   Forester" 

Who  to  compose,  term 523,  8!J 

Compensation  and  expenses .. 523,  829 

To   appoint   State   forester 524 

Powers  and  duties    525 

Purchases  by  and  gifts  to 526,  52T 


Digitized  by 


Google 


INDEX 


(453) 


Sec. 
STATE    GKOLOaiCAL    COMMISSION — 
Co«.  .    , 

Investigation,  means  of  Imiwov- 
Ing    and    preventing    pollution 

of  rivers   "** 

To  preserve  evidence,  make  re- 
ports to  General  Assembly,  and 

publish  bulletins   529 

Sale  of  timber  by   530 

— payment  of  proceeds  Into  State 

treasury    •  •  •    530 

Sale  or  lease  of  Kas,  oil  or  min- 

eralB    531 

— payment  of  proceeds  Into  State 

treasury     581 

Forest    reserves    not    subject    to 

warrant  or  patent   632 

Account  of  receipts  and  disburse- 
ments, report  to  General  As- 
sembly         533 

To  employ  civil  engineer,  sur- 
veyor and   assistants    534 

Establishment   of   nurseries o3« 

Distribution  of  seeds  and  seed- 
lings         536 

Forest  wardens,  appointment  and 

removal  of    540 

— duties    638,   540,   541 

— compensation    640 

— report,   account    641 

Penalty  for  violating  regulations 

of    543 

Penalty  for  kindling  flres,  cut- 
ting or  damaging  timber 644 

Liability  of  person  or  corpora- 
tion   to    State    or    county    tor 

causing  Ores   547 

Prosecutions     for     violations     of 

forestry  laws   648 

Forest  reserve  fund,  creation  and 

appropriation  of   649 

Geological   survey,   continued....   828 

— geologists  and  assistants  829 

compensation    829 

—objects  and  duties 830 

— co-operatlon  with  United  States 

Geological   Survey    830 

—  — expenses     830 

— report   to  General  Assemuly...    831 

printing  and  distribution. . .   832 

— materials  collected    833 

STATE  GEOLOGICAL,  SURVEY 
See    «8ta«e    <3««l*clcal     Coaaila- 

•lOB" 

In  general    828-833 

STATE   HIGHWAY  COMMISSION 
See  also  "Roads*' 

Creation,   members    19<3 

Approval      of      employment     of 

clerks  and  assistants 1968 

Application  of  local  road  authori- 
ties  for  aid    1970 

F-xpenses     1976 

State  accountant  to  devise  sys- 
tem of~accountlng  for 652,  664 

— mandamus  to  compel  adoption     655 

Inspection  of  accounts  of 667,  568 

— duties  and   penalty    6S8 

State    cadet  at   Virginia   Military 

Institute  as  engineer  for 849 

Power  of  eminent  domain 4386 

State  Hisrhway  Coaualiialoaer 

Appointment,   term    19C3 

Qualifications    1964 

Oath    19«6 

Offices    1966 

Assistant  clerk   1967 

— salary    1975,    3448 

Additional  clerks  and  assistants.  1968 
— compensation,  how  paid.  .1968,  3448 

.Salary  and  expenses 1976,  3448 

Clerical   force,  salaries 1975,  3448 

Contingent   expenses    3448 


STATE  HIGHWAY  COMMISSION— JCo». 

Gathering    and    dissemination    of 

information  and  statistics 1969 

Annual   report    ....1969 

Application  of  local  road  author- 
ities for  aid }"0 

— submission  of  plan   1970 

— plans,  speciflcatlons,  estimates.  1970 

—application  of  State  aid 1970 

Convicts  for  work  on  road,  ap- 
plication  for    1971 

— conditions  to  be  fulfilled 1971 

^-equality     of     service     to    each 

'     county    » '9''2 

Supervision        of        construction 

and  repair  of  roads  of  State... 1973 
— suggestion  of  improvements. .  .1973 
— supplying    and    publishing    In- 
formation     1973 

Consultation  with  and  assistance 

from  members  of  commission.  .1974 
Control  and  supervision  of  roads, 
causeways,     bridges,     landings 

and   wharves    1976 

Plans,      specifications,      etc.,      for 

keeping  roads  In   repair 1988 

Road  superintendent  to  submit 
samples  of   road   material    to.. 2021 

— reports  to    2022,   2037 

»— measurement   of   roads,   report, 

form    2023 

State  convict  road  force, 
guards,  assistant  superintend- 
ent,  clerks,    for 2083,  2088 

—salaries  and  wages 2083,  2084 

—trusties    2085 

— requisition    for    2088 

Appointment  of  engineer ..2088 

duties,   reports    2090 

—decision     as     to     work     to     be 

done    2088 

—change  or  amendment  of  rules. 2078 
Assistance    when    county    desires 

to  improve  road  by  contract.  .2093 
— number  of  convicts  allotted  to 

county    2093 

—  —direction,    supervision,    care 

of    2093 

State  aid  for  county  roads,  appli- 
cation to  commissioner  for.... 2097 
— agreement  with  local  road  au- 
thorities      2097 

— approval  of  manner  of  Im- 
provement    2098 

^-designation  of  local  superin- 
tendent, engineer,  or  other  per- 
son   to   make   Improvement 2099 

— proceedings  on    2100 

— proportion     of    expense     to    be 

borne  by  county    2100,  2103 

— plans     and     speciflcatlons     for 

roads    2100 

— advertising  for  bids    2102 

— supervision   of   work    2102 

— proportion  used  to  employ  as- 
sistants     2103 

— certificate  for  payment  of  as- 
sistants     2103 

— certificate   of   share    of   county 

in    2105 

'—certificate   for  expenditures   by 

county    treasurer    2106 

— bridges,   approval    of   plans   for 

when   State   aid    used 2109 

Report  to  court,  on  petition  for 
election,     on     bond     issue     for 

roads     2110 

Tax  for  upkeep  of  roads,  ap- 
proval expenditure  of   2117 

Roads  and  bridges  constructed 
with    proceeds    of    bond    Issue, 

engineer    2120 

— advertising  for  bids   2120 
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Sec. 
STATB  HIGHWAY  COMMISSION— €•■• 

— letting   contracts   (or 21  JO 

— bond  of  contractor   2120 

— payment  for  work   2120 

— regulation     and     direction     of 

work    2120 

— road    machinery    and    supplies. 

purchase  of    2121 

co-operation  with  supervi- 
sors     212) 

Vested  with  powers  of  sheriff  for 
enforcement  of  law  relating  to 
automobiles  and  motor  vehi- 
cles     2J44 

Automobile  license  fees,  expen- 
diture  of 2154 

— apportionment  to  counties   ....2154 

—work  on  which  expended 2154 

Roads,  public  service  corporation 
crossing,    or    changing    course 

of,  proceedings  for   3886 

To  superintend  repairs,  North- 
western turnpike  road   409(! 

STATB    HOSPITALS 

See  also  "iBsaae  HiMpltels" 

Acts  of  Assembly  furnished  to...    388 

System  of  accounting  for  devised 

by  State  accountant 553,  5.^4 

— mandamus  to  compel  adoption.   655 
Inspection  of  accounts  of.... 557,  558 

—duty  and  penalty   558 

E^cpenses  of   inebriate  patients.  .1068 

—of  drug  addicts   10S8 

Examination  and  report  of  tu- 
bercular patient   1646 

— segregation   of    1647 

Lands  of,  not  subject  to  condem- 
nation     4384 

Power  of  eminent  domain 4385 

Abducting,  kidnapping  or  aid- 
ing escape  of  inmates   4412 

Carnal    knowledge   of   Inmate. ..  .4414 

STATE  INSTITUTIONS 

Person  holding  office  under 
United  States  may  be  director 

of    291 

Report  of  to  Governor 320 

— Va.  Const.,  I  74 
— appearance    of    officers    of    be- 
fore Governor   321 

— production  of  books  and  pa- 
pers       321 

—  ^Va.  Const.,  (  74 

Copies    of   publications   of    to   be 

furnished    to   State   Library 364 

— penalty  for  failure  to  furnish..   366 
Monthly     report     to     Auditor     of 

Public  Accounts   987 

—penalty  for  failure  to  m^ke...    987 
Educational,    annual    report    of..   986 

— penalty    989 

— monthly    report    to   Auditor   of 

Public  Accounts   987 

penalty  for  failure  to  make.    987 

— scholarships    993,  996,  997 

— gifts.      Investment      In      State 

bonds    994 

Irrevocable    995 

— contracts  with,  persons  prohib- 
ited from  making 998,  4706 

— register  of  State  property 999 

Visitors,  Investigations    1096 

Directors,    expenses    1097 

Expenditures  by  boards  in  send- 
ing representatives  before  leg- 
islature   prohibited    1098 

Superintendents,      records      kept 

by     1676 

When  law  relating  to  embalming 

not  applicable  to   1724 

Inspection  by  Board  of  Charities 
and    Corrections    1894 


Sec 
state:  INSTITUTIONS — C»m. 

— information  and  statistics  fur- 
nished to    1«»» 

Reports  by  to  Board  of  Charities 

and  Corrections  1*95 

Copies  of  annual  report  of  Board 
of     Charities    and     Corrections 

furnlsh3d   to    I«9> 

Power  of  eminent  domain 4385 

Officer  of  having  Interest  In  con- 
tract, penalty  998,  47W 

STATB  LAW  LIBRARY 

See    also   "Mbrarlea**!   "State   U- 

brary" 
Separate   from   State   Library....  3M 

Establishment,    branches    36t 

Additions  to    358.  3t> 

Regqiatlons    tU 

Who  may  use   371,  58Tt 

Librarian     and     employees,     ap- 
pointment   SCO,  368,  S87S 

— Va.  Const.,   J   132 

Supreme    Court    of     Appeals    to 

control  and  use  ....  SCO.  St8,  itit 
— Va.  Const.,  (  133 
Publications      received      In      ex- 
change placed  In 34? 

Supreme  Court  reports  placed  In.  347 
Acts  of  Assembly   furnished   to..  38t 
Director  and    employees   of  Leg- 
islative   Reference    Bureau    to 

have   access   to    676 

Fees   from    bar   examination   ap- 
plied   to    3417 

STATE    LIBRARY 

Establishment 841 

Exchange   of   publlcatidns   362 

Distribution  of  publications 363 

Donations   to  colleges,  etc 3S2 

Cities     and     towns     to      furnish 
copies    of    oftlcial    publications 

to    351 

Institutions   of   learning    to   fur- 
nish copies  of  publications  to.  S64 

Traveling  libiariea    366 

Deposit  of  State  records  in 361 

When    to   be   open    364 

Who  may  use   3(6 

Time  books  may  be  kept  out 366 

Penalty  for  defacing  or  Injuring 

books,    etc.     3(7 

— for  removing 3(7 

— for  failing  to  return 3(7 

Copies     of     legislative     Journals 

furnished  to  381 

Acts  of  Assembly   furnished  to..  3SI 
Annual    reports    of    heads    of  de- 
partments   furnished    to    393 

Building,  care  of   *H 

Purchase  of  furniture  for 4*3 

Sale  of  old  furniture   4(3 

Water  for  building  iH 

State   accountant    to   devise   sys- 
tem of  accounting  for 563,  5(4 

.   — mandamus  to  compel  adoption.  Hi 

Inspection  of  accounts  of 667,  SSI 

— duty  and  penalty 6SI 

Director   and   employees   of   Leg- 
islative   Reference    Bureau    to 

•have  access  to    671 

Cataloguers,    appointment    3(( 

Doorkeeper,   bond,   salary 341 

— appointment,    term    3(* 

— duties    3(S 

Employees     4(1 

— appointment    3((,  (li 

— salaries   344E,  3441 

Fund,   how  derived 349.  3S7.  3SI 

— annual      reports      of      depart- 
ments as  part  of   393 

— how   paid    369 

Librarian,      appointment,      term, 
duties .3*0,  3(3,  (17 
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Sec 
STATS  LIBRARY— Cmi. 

— Va.  Const.,  t   132 

— bond    3<8 

—salary 348,  3446 

— account    350^ 

—assistant    8S0 

— record  of  oath  taken  by 277 

— may      assign      employees      tor 
work   In   Legislative  Reference 

Bureau    674 

Library  board,  appointment.  .360,  617 
— Va.   Const..    <    132 

— a  corporation   360 

— term,   duties    360 

Va.  Const.,  S  182 

— appointment    of    librarian    and 

employees   360,  617 

— reports    360 

— to  arrange  for  distribution  and 

exchange   of    publications    ....   352 
— fees  for  copies  made  by  library 

staff     350 

— exchange  or  sale  of  duplicates  351 

account  of    351 

— to   nx   prices  of   State   publica- 
tions         358 

—warrants  on  library  fund 359 

Stenographer,  appointment    360 

STATE   LIVE   STOCK    SANITARY 
BOARD 
See  also  "State  Veterlaarlan" 

Constitution   of   906 

Duty  of,   quarantine   ....907,  909,  910 

State  veterinarian   908 

Clerks   and   assistants    908 

Warrants    908 

Disinfecting   railway   cars 911 

Penalty  for  violating  regulations 

of    912,   919 

Report  of  animals  Infected  with 

contagious   disease    913 

Quarantine   by   supervisors 914 

Hindering  inspection'  of  diseased 

stock     916 

Bill  of  health  of  animals 917 

Duty  of  sheriff  and  constable  to 

assist    918 

Tuberculosis     920 

Cattle,   tuberculosis  test 1224 

— rules  and  regulations. ..  .1226,  1227 

^.compensation 12i6 

^.expenses,  how  paid   122" 

— report    1228 

STATE  MEDICAL  SOCIETY 

Members,     on     State     Board     of 

Health     1486 

STATE  NORMAL  SCHOOLS 
See  also  "NornMl  Sehools" 

Names  of  institutions   942 

Location     939 

Supervision,     management,     gov- 
ernment        939 

Board  of  visitors,  corporation...   940 
— number,  appointment,  term,  ex- 
penses        941 

— ^vacancy    941 

— quorum     941 

— property    rights    941 

— powers  And   duties. ..  .943,   944,    945 

— control,  appropriations    943 

— budgets,   commitees,   employees  944 

— selection   of  pupils    945 

— report     : 987 

— expenses    988 

Presidents,  annual  reports. .  .986,  989 
STATE  PRISON    FARM 

See  xCoaTlets"!  "PcnltcBttary" 

Establishment Va.  Const.,   t   147 

Control  of 333,  6027 

— Va.  Const.,  (148 
Reports  by  to  Board  of  Charities 
and  Corrections    1895 


Seo. 
STATE  PRISON  FARM — Con. 

Convicts  employed  on    i??I? 

Inspection   of   by   directors 6021 

Inventory  and  accounts  of  prop- 
erty     ••'•' 

— directors  to  attend  taking  of.. 6029 

Bloodhounds    at    5048 

Laws   tor  government  of 6047 

Expenses  of,  how  paid   6047 

Officers  and  employees,  appoint- 
ment of   338,  604 1 

— Va.   Const.,    t    148 

—removal    6027,    6047 

Va.  Const.,  I  148 

Directors,   appointment    333 

— Va.  Const.,  i   148 

— powers  and  duties 383,  6027 

Va.  Const.,  i  148 

— inspection     • 6027 

— attending   taking   Inventories.  .6029 

—meetings    ■■■■■  -602. 

— reports    5027,    6030 

— to  appoint  superintendents. ..  .6047 

— surgeons    6047 

— record  of  oath  taken  by 277 

Guards,  appointmen.t    3452,  5047 

— compensation    3452,    B047 

— vacations   3452,  5041 

Superintendents,    appointment. 

333,  6047 
— Va.  Const.,  i  148 
— qualification,    term,   vacancy...   833 

, Va.  Const.,  t  148 

— removal    336,  6027 

. Va.  Const,  I  148 

— duties    3462,  5047 

-^appointment     of     officers     and 

employees   6047 

Va.  Const.,  i  148 

. removal  of    6027 

Va.  Const.,  {  148 

— appointment    of   guards.  .3462,   6047 

— salary    3462,   6047 

— certificate  for  payment  of  sal- 
aries      504" 

— inventory,    accounts    604" 

— report  to  directors   5027 

of     receipts    and     disburse- 
ments     5035 

— purchase  of  material  and  sup- 
plies     603.'. 

— record    of  oath    taken   by 277 

Surgeon,  appointment   333,  604, 

— Va.  Const.,  i  148 

— qualification,    term,    vacancy,..   333 

Va.  Const.,  J  148 

— removal    336,    6027 

Va.  Const.,  J  148 

— salary  3452,  6047 

— record  of  oath  taken  by 277 

STATE   PROPERTY 

Exempt   from  taxation 2272,   2301 

— Va.  Const.,  t  188 

Plates     from     which     bonds    are 

printed    2598 

Register    of     3766 

■ — at   State   Institutions    999 

STATE  PUBLICATIONS 

See  also  "State  Library" 

Donations  and  exchange  of 362 

Distribution  of  by  library  board.   362 
Delivered    to    Secretary   of   Com- 
monwealth  to  be  sold    358 

Decisions    of    Supreme    Court    of 

Appeals,    printing    394 

— custody    and    distribution 347 

—reporter,    duties,    etc 6879-6883 

STATE  QUARANTINE  BOARD 
See  "State  Board  of  Health" 

Neglec.t  to  enforce  quarantine, .  .1500 
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Sec. 
STATK   RBOISTRAR   OF    VITAL   8TA. 

TI8TICS  „      _.  , 

See      also      «I-oc«l      Bo«r«}      of 

Health"*       <'Btate       Board       of 

HeaNh" 

Appointment    J|»; 

Salary     looz 

ReKistration  districts  •••;••:■■}«! 
Appointment  of  local  regrlstrare.  .1584 

—removal    ■  •  •  ;^»»* 

Permits  for  burial  or  removal  or 

dead   body,^^    ^^^^    ^^^^    ^^^^    j^^, 

—for  transportation  of :i;i}!f2 

Death    certificate }?5S"HS? 

Registration   ot  births 1572-1576 

Records  of   inmates  of  hospitals, 

etc *" '* 

Forms  provided  and  Instructions 

Issued    • il'l 

Information  required  by   1677 

Preservation  of  certificates. ..  ..1577 
Certification      to      treasurer      of 

number  of  births  and  deaths. .  .157* 
Certified     copies     of     record     of 

birth  or  death  1680 

fCfS      16Stt 

Enforcement  of  law .1581 

—complaint  (o  Commonwealth  s 
attorney • 1S82 

state:  reports 

Printing     • '"^ 

Custody   and   distribution 34  ( 

Reporter,  duties,    etc 5879-5883 

STATE    RESERVATION 

See      estate      Pareater")      "State 

GeoIOKlt^al  CanunlaBlaa" 
Penalty  for  violating  regulations 

of     • ••    "3 

Penalty  for  kindling  fires,  cut- 
ting or  damaging  timber 544 

STATE  REVENUE 

See    "State"!    "State    Tieaaarer"! 

"Tazatloa" 
Appeal     allowed     Commonwealth 
In  prosecution   for  violation  of 
law  relating  to, 

Va.  Const.,  ti  8.  88 
Paid   into  State   treasury, 

Va.  Const.,  i  18« 
Limitation     on     amount     to     be 

levied  for Va.  Const.,  5  188 

STATE;  TAX   BOARD 
See  also  "Taxatloa" 

Composed    of    2213 

Chairman,  secretary 2214 

Assistants,    compensation     2214 

Duties     2215 

May  administer  oaths   221« 

Process,  writ,  order  of  publica- 
tion, power  to  Issue,  have  ex- 
ecuted  or   published    221* 

Witnesses     221« 

K-nforcement  of  orders.  Judg- 
ments,   etc      2216 

Copv     of     order     fixing     county 

levies  furnished   to    2217 

Compiling    table    showing    levlos 

for   counties  and  districts 2217 

Kxamlners  of  records,  appoint- 
ment,   residence,    removal, 2218 

Application  to  local  board  of  re- 
view for  correction  of  assess- 
ment      2227 

— to    courts    2227 

Notice   to  of  neglect   of  duty   by 

commissioner  of   revenue 2255 

Application  by  to  local  board  of 
review  for  correction  of  er- 
roneous assessment  of  personal 

property     2268 

— appeal     2263 

L,lst  of  land  grants  furnished  to. 2277 


Sea. 
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61 

81 


STATE  TREASURER 

Ineligible  as  member  of  General 
Assembly    Va.  Const.,  | 

Refunding    money,    special    laws 

prohlbifed    Va.  Const..  { 

.Powers  and  duties.. Va.  Const..  { 

Election    Ill 

— ^Va.  Const.,  I  81 

Term    118 

— Va.  Const.,  {  81 

Contested    election 264.  265 

Vacancy,    how    filled 121.  329,  111 

— If  bond  not  given  and  ap- 
proved    in 

— for  failure  to  give  additional 
bond    ...  V J2T 

Removal  from  olBce 336 

Puslness  hours J37 
roceedlngs  and  vouchers 318 

Record  of  oath  taken  by 277 

Bond    of J25 

— submission  of  to  Attorney  Gen- 
eral     IK 

— new  or  additional 327 

— effect  of  failure  to  give 327 

— where  filed  328 

— liability  on  for  acts  of  clerk..  342 

for  retired  teachers'  fund...  7SS 

Salary     3437 

Member  of  Finance  Board 2156 

Member  of  Board  of  Indemnity.  .261» 
As  Commissioner  of  the  Sinking 

Fund    2621 

Absence  of,  notice  to  Governor. .  346 

When  first  clerk  to  act  for 341 

Actions   against,  venue   of 6649 

— court  in  which  brought 6651 

Certificate  by  that  price  of  es- 
cheated land  has  been  paid....  567 

Contingent  expenses S4J7 

Execution  against,  no  forthcom- 
ing bond  taken 6624,  6S2S 

Exempt  from  Jury  service 5985 

Finance   Board,   composition  of.. 2136 
—designation   of  State    deposito- 
ries     2157 

Fiscal    year 2172 

Game  protection   fund,   payments 

to     JJJS,  3226 

—warrants   on 3336 

—reports  to  commissioner 3344 

Gifts   to   University   of  Virginia. 

In vestmen  t,   etc '.  823,  824 

— accounting    for 826 

— to  Virginia  Normal  and  Indus- 
trial   Institute >57 

Night    watchman 492 

Proceeding  against  by  auditor  for 

violation  of  revenue  law 2544 

Records,  copies  as  evidence, 

2618,  6197 
Reports   by,    to   auditor    and   de- 
positary pf  check  charged  off.  2194 
— to  auditor  of  receipts  ana  pay- 
ments     2197 

— to  Governor,  annual. 2202 

what   to  contain 2201 

— of   receipts   and    disbursements 

of  sinking   fund    2627 

— on   game   protection    fund 3344 

Report  to  by  Insuiance  and 
guaranty  company  of  unim- 
paired  capital 4211 

— by  State  Corporation  Commis- 
sion of  insolvency  of  State  de- 
pository     4119 

Sale   by  of  securities  of  Ubrary 

Board    Ui 

Suit  on  coupons,  ofiflcer  or  clerk 

not  to  leave  office   to  testify    26H 
— books  not  taken  from  office.  ..2611 

— copy  as  evidence 26^1 

— depositions    2611 

Taxes,  order  correcting  assess- 
ment certified  to 2336 
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STATB  TRBASURER — C*B. 

— refund    when    assessment    cor- 
rected    2J8S 

— amount     of    delinquent     taxes 

certlfled   to M17 

AceooBta 
Examination  of  by  auditing  com- 
mittee      311 

— Va.  Const.,  {  es 

— by    State    Accountant B57,  &S8 

System    of   accounts   devised    for 
by   State  Accountant.  .562,  564,  666 

—duty  to  adopt 668 

With   auditor. 2186,  2200 

— contlngrent  expenses  of  courts. 21St 
Comparison   with   those  of  audi- 
tor    218* 

Of  separate  branches  of  revenue. 2133 
Unprpsented  checks  charged  off.  .2194 
Separate     accounts     of     literary 

fund     2195 

— of  Interest   on   public  debt 2195 

— of  slnklnit   fund 2195 

— of  Miller  fund   2195 

General   ledger 2198 

With  depositaries 2199 

Sinking    fund 2627 

Clerlu 

Appointment    336.  3437 

Removal     336 

Record  of  oath 277 

Bond    325 

— submission  of  to  Attorney  Qen- 

,eral    326 

— new  or  additional  327 

Effect  of  failure   to  give 327 

— where   filed    328 

Vacancy     In     office    If    bond    not 

driven   and  approved 329 

— how    filled 329 

Salaries    3437 

First  clerk,  appointment 340 

— authority    340,  341 

— when  Governor  to  appoint 34] 

— vacancy    341 

— when  to  act  for  Treasurer 341 

— liability   of   Treasurer   tor   de- 
fault  of 342 

Testimony    In    suit    on    coupon. .  .2618 
DeiMMltorIca 

Designation    of 2157 

Security  given   by 2158 

— Slate  bonds  as 2158 

Interest    on    deposits 2158,  2162 

When  deposits  to  be  removed, 

2159,  6772,  6773 
When  new  bond  required.  .2160,  5772 
Opinion    of  Attorney   General   as 

to    bond 2161 

Remedies  on  bond  of 2161 

Transfer  of  deposits  to 2162 

Reports  to  Auditor 2162 

Payments   to  depository  credited 

to   Treasurer 2164 

Notice      to      when      unpresented 

check   is  charged  off 2194 

Notice     to    Treasurer    of    insol- 
vency  of 4120 

Deposits,      withdrawal      pending 

new    bond 5772 

Discontinuance      for      failure     to 

give  new  bond 5773 

Receipts  aad  DlabnraeaieBts 

Lists   of    to    Auditor 2197 

Of  sinking  fund,   report  of 2627 

RECEIPTS 
Special    acta   for   refunding   pro- 
hibited     Va.  Const.,  {     63 

Hr venue  paid  into..Va.  Const.,  |  186 

How    made 2136 

— warrant     2155.  2182 

— order   , . .  .2155 

— certiflcate    2165 

— receipt    3156 


Sec. 
STATB  TRBA8VRBR — Cob. 

Effect  of  falling  to  make  In  re- 
quired   manner 2163 

By  certificate  of  deposit,  certified 

check,    etc 2166 

— credit  by  Auditor 2166 

—effect    of    non-payment    upon 

presentation   2165 

— entry    by   Auditor 2166 

— receipt   by   Treasurer 2168 

— account  of  by  Treasurer 2167 

—deposit  of 8167,  2168 

— settlement    with    Auditor 2167 

— notification  to  Auditor  of  non- 
payment      2167 

— Treasurer  not  to  receive 
checks,  etc.,  except  from  Au- 
ditor     2118 

— how    collected 2168 

— to   whom   payable 2168 

— loss    by    lack    of    diligence    of 

depositary   2169 

— losi   of  in   malls 2169 

— Auditor's  blanks   to  show  how 

made     2170 

— not  to  interfere  with  payments 

under  section  2166   2171 

—disbursement  of 2171 

Capitation    taxes 117,  2420 

By  clerks,  taxes  and  money  be- 
longing   to    State 2405,   2406 

— amount  collected  for  redemp- 
tion   of   delinquent    lands    sold 

to  State 2491 

— money    received    from    hunting 

licenses   3333,  3336 

By  clerk  of  court  of  appeals, 
costs  collected  for  printing  re- 
cord     8486 

By  Commissioner  of  Insurance.  .4197 
Cost    of    services    of    State    Ac- 
countant to  counties  and  cities.    665 
Costs,    in   proceedings   for   viola- 
tion    of    lic-^nse    and    revenue 

la*s    2396 

Costs  taxed  in  favor  of  Com- 
monwealth     3636 

Cost  of  publishing  process 
against  corporation  in  crim- 
inal   cases 4892 

By    county    and    city    treasurers, 

taxes   collected 2412 

—poll    taxes 117.  2420 

— proportions      of      salaries      of 

judges   3466 

— bv  city  treasurers  for  propor- 
tion of  salaries  of  city  Judges. 3468 

-Va.  Const.,  I   103 

Dividends  or  funds  from  internal 

improvement    3759 

Dividend  on  stock  In  public  ser- 
vice  corporations,    etc.,    owned 

bv    Plate S910 

By   escheator 510 

Fees,  from  State  Librarian 350 

— collroted    by    State    Board    of 

Accountancy   571 

— 'or    registration    of    brands   of 

lime    1134 

— roo-lslratlon    f»e,    dairy,   cheese 

factory,  skimming  station,  etc.  1173 
— ^ntlpcted    by    Dairy    and    Pood 

Commissioner     1212 

— for   rpglgiration  of  commercial 

fp'-d'ng    stuffs 1239 

— of  State  Registrar  of  Vital  Sta- 
tistics    1580 

— for  inspecting  hotels 1691 

— for  violation  of  law  relative  to 

praotloe  of  pharmacy 1699 

— <'ollrc»pil  by  Secretary  of  Com- 
monwealth     3434 

Va.  Const.,  :   80 

—  — unfler  automobile  law 2134 

— for  exchange  of  State  bonds. .  .2642 
— of  Register  of  Land  Office 3439 
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— of  Auditor  of  Public  Accounts. 3435 

— collected    from  defendant 3513 

— for   examination    of  banks 4122 

— for  licenses  to  agents  of  In- 
surance   companies 4235 

Fertlliier  fund 1123 

Fines  collected 2575 

— for   violations   of   law    relative 

to  practice  of  pliarmacy 1699 

— c'ollected   by  State  Corporation 

Commission     3727 

— recovered  from  insurance  com- 
panies      4232 

Forest    reserve    fund 649.  742 

Inspection     tax     on     commercial 

feeding   stuffs 1239 

By  insurance  conlpanies,  .issess- 
ment  for  expenses  of  Bureau  of 

Insurance    4195 

— fines    and    penalties    recovered 

from    4232 

— assessment  on  legal  reserve  in- 
surance company 4257 

Interest  on  Corcoran  fund 827 

L.icense  fee,  of  stock  salesman 
promoting  Insurance  company. 4237 

Literary    fund 616 

— loans    from 760.  761 

Proceeds  from  sales,  of  duplicates 

in  State  Library 361 

— made  by  Secretary  of  the  Com- 
monwealth       357 

— of  furniture  In  capital  and  li- 
brary        403 

—of  timber  by  State   Qeological 

Commission    530 

of  gas,  oil  or  minerals 531 

— of   adulterated,   misbranded   or 

substituted    foods 1166 

— of   tubercular  cattle 1226 

— of  unclaimed  tobacco  In  ware- 
houses    1398 

— of  timber  found  adrift 1446 

— to  satisfy  Judgment  against 
person    rendering    false   list   of 

property   for   taxation 2328 

— of    waste    and    unappropriated 

land     tS04 

— of  boats,  tackle,  etc.,  forfeited 

Tor  violation  of  oyster  law8...3J75 
— of  wrecks  and  property  from.. 3609 
— of  goods  for  charges  by  trans- 

portatloh    companies ■.    ...3934 

—of  vehicle  used  in  transporting 

ardent    spirits 4658 

— of  stamps  affixed  to  affldavlts 
and    prescriptions    required    by 

prohibition    law 4668 

Ttv  RpKlster  of  Land  OfBce 2609 

Retired    teachers'   fund.. 790,   791,    792 
By   sinking   fund   commissioners.  2591 

Kinking    fund 2626,  2627 

By  State  Corporation  Commis- 
sion, fees  for  issuing  charters, 
amendments  to  and  licenses  to 

foreign    corporation 37 16 

— receipts     and     collections     by 

clerk    of 3703 

By  Superintendent  of  Peniten- 
tiary     6037 

Tax  on  rolling  stock,  of  rail- 
roads     2207 

Taxes  on  real  estate,  paid  in  ad- 
vance  .2438 

Tax  on  seal  of  State  Corporation 

Commission  3742 

Unclaimed    court   funds 6311,  6372 

DISBURSEMENTS 
Special    act    for    refunding    pro- 
hibited      Va.  Const.,  S      63 

Payments  from  made-  In  pursu- 
ance of  appropriations, 

Va.  Const,  i   186 
To  be  by  checks  drawn  on  war- 
rants     ...2164 
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— made  otherwise    not   ralld 2164 

Accounts  for  printing  records  on 

appeals  6361 

Allowance  to  Jailor  for  prisoner 
committed     for     contempt     by 
State  Corporation  Commission. 372S 
Allowance  for  analysis  for  poison 

in   criminal    case 49St 

Allowance    for    medical    attend- 
ance,   medicines,    clothing,    for 

Jail    prisoners 49'6 

Allovtances  to  oiflcers  In  crimtnal 

cases    4966 

Amount  found  due  to  officer  In- 
debted   to    State 3476 

Appropriations  for  high  acbools.  761 

— normal    departments. 769 

— for  Virginia   Military   Institute  834 

— for  normal  schools 946 

— for    Virginia    School     for    Deaf 

and    Blind 978 

From  banking  fund Hit 

Commissions  to  Commissioner  of 

Revenue     2319 

Compensation    of   local    Board   i>f 

Review  22*6 

— of  assessor  of  taxes 2256 

— of  agent  a{>pointed  by  Auditor 

to  assess  license  tax 2276 

— of  examiners  of  office  of  clerk 

of  Supreme  Court  of  Appeals.  .3333 
^-of    agents    and     employees    of 
State  Corporation  Commission. 3715 

^-of  Jurors  In  criminal  cases. 4921 

— to   sheriff   or  sergeant   deliver- 
ing   convict 4941 

— of  guards  for  Jails 4955 

— of  officers  of  penitentiary 5641 

— of     officers     of     State     prison 

farm    5W1 

To   corporation,   excessive    or   er- 

roneous  charter  tax   paid   by.. 3775 
Cost  of  making  report  of  prison- 
ers   in    Jail 2871 

— of   publishing   process   against 

corporation    In    criminal   cases. 4892 
—of  printing  records  in  appeals, 

6367.  6S6» 

mailing  decisions  of 6358 

Expenses     of     Insane,     epileptic. 

feeble-minded    persons 1918 

—In    Jails. 1*49 

— removing   and    supporting   not 

in    hospitals 1038 

— of    Dairy    and    Food    Commis- 
sioner   1243 

— of  division  of  markets 1236 

— of  Board  of  Pharmacy 1669 

— of  Board  of  Charities  and  Cor- 
rections     19J1 

— of    postage    and     express      to 
clerks    and    commlssionera    of 

revenue    2S;» 

— of  refunding  State  debt 2199 

— of  artlflclal  limb  to  pensioner.  .2676 

— of  Bureau  of  Insurance 4172 

— of  coroner's  inquest 4814 

— of  luries  In  criminal  cases 4962 

^-of  State  prison   farm 5647 

Fees,   for   escheator's   sale,   from 

literary  fund 518 

— of    commissioner    of    revenue. 

for  ■  licenses 2383 

— to  officers  In  criminal  caafs...3054 
^when   not   paid   from  trea- 
sury    3511 

— for    services    In    cases    of    the 

Commonwealth    34*3 

— to  sheriffs  and  sergeants 3iOJ 

— refund    of    fees    paid    to    wit- 
nesses   for   Commonwealth    by 

treasurers    3511 

— of  witnesses 3536 

^tlme  for. 1531 
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STATIC  TRBAi^lJRBR — Cos. 

— for  report  of  flres   to  Commlg- 

sloner   of   Insurance 41S5 

— of   Ball    Commissioner 4835 

— to  witnesses  In  criminal  cases. 4959 
—of  Commonwealth's  attorneys. 4966 
— of     commonwealth's     attorney 
and  witnesses  In  criminal  case 
removed      to      United      States 

court   4971 

^-of  clerks  for  marriages  report- 
ed   5099 

Interest  on  bonds  for  State  debt. 2397 

— to  coUegres,  etc 990 

— to  Virginia  Agricultural  and 
Mechanical  College  and  Poly- 
technic   Institute 929 

— to  Hampton  Normal  and  Agri- 
cultural   Institute 929 

Indemnity     to     officer     collecting 

taxes   2619 

Jurors,  compensation  and  mile- 
age  in    criminal    case 4938 

—expenses    of 4902 

— allowances    to 6010 

From   library    fund 369 

From  literary  fund,  debt  of  de- 
cedent whose  land  has  escheat- 
ed  516 

Mileage    of    jurors    In     criminal 

case    4928 

— of  Commonwealth's  attorney 
and  witnesses  in  criminal  case 

removed   to   Federal  court 4971 

— of  officers 3472 

Proceeds  of  escheated  of  derelict 
property   to    person    entitled...    521 

From    penitentiary   fund 50^7 

Pensions    2652 

— artlflclal  limb  for  pensioner. .  .2870 

For   public   printing 385 

Salary,  of  ^.sslstant  to  Superin- 
tendent of  Public  Printing 398 

—of  Board  of  Charities  and  Cor- 
rections     1901 

^-of    officers    and     employees    at 

seat  of   government    3453 

^-of  judges  of  Supreme  Court  of 

Appeals     34*4 

^Va.  Const,  t   103 

^-of  judges  of  circuit  courts. ..  .3166 

— of  ludges  of  city  courts 3463 

^Va.  Const.,  t  103 

— of    officers 3472 

— of  Bureau  of  Insurance 4172 

From    sinking    fund 2626,2627 

State  money  aid  to  roads 2106 

Unclaimed  court  funds  to  person 

entitled  to  recover 6314 

Warrants,  for  paper  furnished  to 
Superintendent  of  Public  Print- 
ing     383 

— of   State    Live    Stock  .Sanitary 

Board 908 

— for  expenses  of  State  Board  of 

Agriculture   1106 

— of  assistant  to  Highway  Com- 
missioner, for  services  In  Im- 
provement of  road  with   State 

aid    2103 

— for  check  charged  oft 2134 

WARRANTS 

For  payments  to 2156,  3182 

For  payment  of  claims,  by  whom 

Issued    2181 

For  receipt   of  money,  by  whom 

drawn  ; 2182 

What  to  state 21SS 

Duplicate,  when  Issued ^,.2184 

— bond   required    2184 

School,    loss    by    county    or    city 

treasurer,    relief '.  .2185 

Listing  and  numbering 2196 

List   of  to  Auditor 2197 


Sec 
STATE  TRBASVRBH — Com. 

For  allowances  by  courts 2187 

New,  when  check  charged  off.. .2194 
For    fees,    of    printer,    treasurer, 
clerk,    for    sale    of    delinquent 

land    to   Auditor 2601 

On  game  protection  fund 3336 

SeeurKles   Depoalte4  WItk  by 
CorpomtlOBs 
Bonds   deposited   with   by   Insur- 
ance and  guaranty  companies, 

4211,  4233 

— compensation   4211 

— receipt   for 4211 

— assessment    on 4211 

— power  of  attorney  to  transfer. 4211 

— yearly  examination  of 4211 

— notice  of  depreciation 4211 

— Interest  on 4212 

— sale  of,  and  application  of  pro- 
ceeds to  payment  of  claims..  .4211 

—  — report   of. 4213 

— party    to   suit    to    enforce   lien 

on    4214 

— to  suit  by  Commissioner  of  In- 
surance   to    administer    assets 

of    4216 

— duty  when  bonds  are  paid.*. ..  .4216 

investment  in  other  bonds.. 4216 

— when  bonds  may  be  withdrawn, 

in  whole  or  In  part 4217 

— Illegally  disposing  of,  penalty. 4218 
Deposit    of    reserve    fund    of   life 

Insurance  company  with 4271 

— securities  Invested  In 4271 

— change  in  deposit 4271 

Bonds   deposited   by   foreign   ex- 

p'ress  companies 4028 

— sale  of.  notlci! 4029 

— 'When    surrendered 4030 

Securities    deposited    by    foreign 
building  and  loan  association.  .4161 

— exchanee    of 41il 

Bond    deposited   with   by   mutual 
life    insurance    company    rein- 
corporated  as   stock  company. 42SS 
Bonds   deposited  With  by  under- 
writers'   agency 4313 

Bonds    deposited    with    by    Indi- 
vidual sick  benefit  companies.  .4351 
Stmte  BoBtU 
Cancellation  of  coupon   bonds  of 

colleges    t9> 

Lists    of    bonds    surrendered    by 

colleges    992 

Cancellation  of  State  bonds 2593 

— of  coupons 2629,  2630 

— preservation   of  list  of 2593 

— fHing  In   office  of 2688 

Forged    or   counterfeit    bonds   or 
coupons    of    State,    disposition 

of    2612 

Bonds  of  sinking  fund   commis- 
sioners kept  in  office  of 2621 

Register  of  coupons 262S 

—comparison    2629 

— cancellation  of  coupons.  .2629,  2630 

Registry  of  bonds 2681 

— issued,  cancelled  or  exchanged,. 

record   of 2632 

— monthly    summary    and    com- 
parison     2632 

— verification    2632 

— filing   when    cancelled ,2638 

To  sign  bonds  and  certificates  Is- 
sued   by    State 2633,2638 

State    bonds,    <*!Eincelled,    filed    In 

office    of 2638 

STATE  VETERINARIAN 

See   alno  ^State  I,lve   Stock  Su- 
Itary  Board" 

Duties,    expenses,    payment 908 

Examination   of  diseased   stock. 

tOf,  910 
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B6C 
STATE!  VBTBRINARIAN — Com. 

Release  of  quarantined  stock. . .  .  I>10 
Penalty  for  violating  regulations 

of    911,  »1» 

Quarantine    by    board    of   super- 

visors    »1« 

Penalty  for  hlndt-rlng 916 

Bill  of  health  of  animals ,.  H17 

Tuberculosis 920 

Tuberculosis   tests  of  cattle 1221 

STATEMENT 

Of  Auditor,  to  Governor,  annual. 3207 

— of    delinquent    treusurer 2413 

By  auditors  of  cities  of  receipts 
and    disbursements 2775 

By  banks,  to  State  Corporation 
Commission     4120 

By  building  and  loan  associa- 
tions,  financial. 41(3,  41ii4 

— failure  to  make,  penalty 1164 

— false,    penalty 4165 

Of  casualty  or  life  insurance 
company  on  co-operative  plan, 
before    commencing   business.  .4259 

By  chemical  laboratory,  of  ar- 
dent spirits  on   h&nd,  etc 4(01 

By  city  councils,  disbursements. 307V 

By  clerk  of  board  of  supervisors, 
of  receipts  and  disbursements. 277 

By  clerk  of  court,  for  repayment 
of  expenses,  postage  and  ox- 
press    23o0 

— taxes  and  money  belonging  to 
State,    collected    2406 

— lines   collected 26 1« 

— subjoined  to  list  of  lines  re- 
turned      25(K 

— of  expenses  of  criminal  prose- 
cution    49<i< 

By  clerk  of  State  Corporation 
Commission  to  Auditor 570.1 

By  commissioners,  for  repayment 
of  expenses,  postage,  express.  .2350 

By  Commissioner  of  Game  and 
Inland    Fisheries 3311 

Of  Commonwealth's  attorney  In 
prosecution   for  embezzlement. 44."' 

By  corporations,   flnanclal  plan..37$D 

County  demonstration  work,  ex- 
penditures   for 91? 

Debt,  action  of,  to  recover  pen- 
alty for  violation  of  license  o»- 
revenue   laws 23!tB 

By  druggist,  of  ardent  spirits  on 
hand,  etc 4(01 

Ejectment,  action  of,  of  dnmage* 
and   profits 5I8I 

— claim  for  Improvements  by  de- 
fendant     648: 

Of  fees  on  report  of  Commis- 
sioner   In    Chancery 34U.' 

— on  affidavit  or  deposition 8484 

Of  fiduciary,  how  compelled  to 
exhibit   6410 

By  fraternal  benefit  society,  flied 
with  Commissioner  of  Insur- 
ance     4284 

— for  merger  or  transfer  of  ftindp 
or   membership 428« 

By  general  receiver  of  court 
funds (2811 

Of  guaranty,  fidelity  and  security 
companies  filed  with  State  for- 
poratlon   Commission 431" 

By  hospitals,  of  ardent  spirits  on 
hand,    etc 4601 

By  hotels,  of  ardent  spirits  on 
hand,  etc 4(0.^ 

Of  Insurance  company,  euaranty 
company,  etc..  to  Commissioner 
of  Insurance  before  doing  bus- 
iness    420R 

— to  treasurer  of  unimpaired  cap- 
ital    At.-'-' 

By  Justice,  of  fines  collected 25  4« 


STATEMENT— C*B. 

By  life  insurance  company.  Aled 
with  State  Corporation  Com- 
mission      - • • *272 

Mechanic's  lien,  of  account,  flled 

with  bill  to  enforce (437 

'    By     mutual     fire.     lightning     or 

storm   Insurance  company 4JII 

By    officer,    returned    with     flert 

facias    (Ml 

By  road  superintendent,  itontlsed 

expenses    2*37 

Ry  school  boards,  annual 7St 

By    Second    Auditor,    annual,    to 

Governor    2202 

By  State  Accountant  of  traveling 

expenses    5S» 

— by   deputy iSl 

By  State  Board- of  Dental  Exam- 
iners, receipts  and  expendi- 
tures     1(54 

Of  .Qtate  hospitals 1(1( 

By  treasurers,  to  Auditor 2412 

Of  Treasurer  of  State,  to  Gov- 
ernor,   annual 5202 

— In     adjustment     of     Judgment 

against   2737 

— of  receipts  and  expendlturoa. 

2780.  27«'. 

— list  of  warrants S7R( 

B^'  transnortatlon  and  transmis- 
sion   companies    to    State    Cor- 

mrntlon    Commission 271* 

Of    tniRt«"<'.    to    Commissioner    of 

Accoiints     S408 

STATIONS 

See  also  "Railroads" 

S(  parate  watting  rooms  for  white 

and  colored  persons  In 37I( 

Penalty  fot  failliig  to  repair  on 
ordnr      of      State      Corporation 

Commission     1932 

'•"••eping  open,  warming 1»4* 

Maintenance  of  by  railroad s*8« 

— waiting  rooms,  water  clos'-t . . .  J»«l 
'•'vpross  ofce  at  railroad  station. 4*04 
Change    or    abandonment    of    hj 

nllrOBd      437» 

— damages     4379 

— commissioners      to      ascertain 

— damages 4379 

Drinking  ardent  spirits  In  rail- 
road  station,  punishment 4(31 

8T«T'ON  AOBNT 
Of   railroad   company,   service  of 

process   on (**« 

STATIONERY 

Duty  cf  Sup'.rlntendent  of  Pub- 
lic Printing  to  furnish S84 

For  legislative  reference  bureau,  it* 
For  clerk,  board  of  supervisors.. 37(7 

For  county  treasurers 27*7 

For   clerks 27*7 

PPr  county  officers,  proportion  of 
expense  borne  by  city  of  sec- 
ond  class an 

For  rlvll  and  police  Justice 31** 

For   Commission    of    Fisheries. -.3169 
For    State   Corporation    Commis- 
sion     375* 

STATUARY 

In  public  buildings,  grounds, 
rtc.  Injuring  or  defacing,  pun- 
ishment     4452 

STATUTE 

See  -Aria  of  Aam-aiMr^i  •««■- 
er^l  Asii*»iWy"|  -ftmtntr  •» 
Frnids"!    "Statmte    of    Uaalta- 

CItv   Ordinances,   see   ''CUtru  aad 

Tow»«'' 
To  embrace  one  object  expressed 

In    title Va.  Const.,  i    it 
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Sec. 
STATUTE— C«». 

Creating     debt     or     authorlxlng 
loan,    to    provide    for    klnKlnf 

fund   Va.  Const.,  I  187 

luteal,   special   or  private,    refer- 
ence to  standtner  committee, 

Va.  Const.,  i     61 

—how  passed Va.  Const.,  t     51 

— when    prohibited.. Va.  Const.,  (     63 
— amendment  not   to   have  effect 

of   enactment Va.  Const.,  (     64 

— relating  to  cities  and  towns, 

Va.  Const.,  i   117 
— contracting  or  expanding  lim- 
its  of   city    or    town    prohibit- 
ed  Va.  Const.,  {   126 

— granting,  amending  or  extend- 
ing    charter     of     corporatio  i. 

prohibited    Va.  Const.,  I   164 

— repealing  charter. Va.  Const.,  I    154 
— regulating   afltairs   of   corpora- 
tion or  granting  orlvileges  to, 

Va.  Const.,  S   154 
— special  ^oad  laws,  effect  on  of 

chapters  84   and   85 2004 

to   what   extent   repealed. .  .2018 

— ^by     supervisors,      relating      to 
roads,  ways  and  bridges.  .2013,  2014 

Enactment   Va.  Const.,  «     60 

— Governor's  duties. Va.  Const.,  I     76 

veto   Va.  Const.,  {     76 

Printing    Va.  Const.,  J     60 

Reference  to  committee,         ..   ,,    ., 
Va.  Const.,  «  50.  el 

Reading    Va.  Const.,  |     50 

Vote    on Va.  Const.,  I     50 

Amendment    Va.  Const..  »t   60,  M 

Signature   Va.  ConsU  {     60 

■When  to  take  effect * 

— Va.  Const.,  5  63 

—when   not   returned   by   Oover- 

nor   Va,  Const.,  (     76 

— nmergency  act J 

— general   appropriation  act.....       * 
Repeal    of.    when    not    to    revive 

former    law • J 

— of  validating  law  effect  of.  ...8 
— of  when  Code  goes  Into  effect. 6667 

statutes    not    affected 6568 

effect    of    repeal    on    pena'-.,.. 

ties,    rights,    limitations 6.  leOO 

Acts    of    Parliament    as    part    of 

common  law • .  •  •    .   • 

Continued    in    force 622.  o»2 

I Va.  Const..  Schedule,  i  1 

Headlines   of   Code  aectlons.   we 

of    cl.  20.       8 

Absent     voters,     liberally     con- 
strued   In    favor   of 220 

Primary   elections,   chapter  rela- 
tive  to   liberally   construed 221 

Offenses    in   violation    ■■>{   two   or 
more,  proceeding  under  one  a* 

bar   to   others iTii 

Action    to    recover    damages    for 

violation    of 6785 

As   evidence 6189 

T— private   acts 6190 

— of  United    States 6192 

—of  other  States  or  territories.  .6192 
Jurisdiction  of  Supreme  Court  of 
Appeals  in  case  involving  con- 
stitutionallty    or    construction 

of   63J6 

— Va.  Const.,  i  88 
STATTJTH5  OF  FRAUDS 

General    provisions 6661 

STATUTES  OF  I,IMITATION 
Not  to  run  against  claim  of  State 

for  taxes Va.  Const.,  J  174 

Computation    of   time,    what    pe- 
riod   excluded 6089 

Effect   of  devise  for  payment  of 

debts   6814 

Promise  not  to  plead,  effect  of.. 6821 


Seo. 
STATUTES  OF  LIMITATION — Com. 

Saving  as  to  persons  under  dis- 
ability     5823 

Death  before  accrual  of  right  of 
action    5824 

Suit    prevented   by  defendant 5826 

Absconding   defendant 5825 

Concealment  of  defendant 5825 

Effect  of  abatement  of  action  or 
reversal  of  judgment  or  de- 
cree    5826 

— ^new  action  by  reason  of  lo.ss 
or  destruction  of  papers  or  re- 
cords    6S26 

Repeal,  not  to  rumove  bar 5838 

Effect  of  Code  on  existing  rights 

and    remedies. 68^0 

State    not    affected    by,    when... 6829      « 

Liability  of  fiduciary  for  falling 
to  make  defense  of 6406 

Recovery  of  damages  to  adja- 
cent land  by  establishment  of 
cemetery   56 

Recovery  of  proceeds  of  escheat- 
ed or  derelict  land 621 

Claims  paid  out  of  literary  fund.   616 

Recovery  of  money  paid  on  void 
school    contract 683 

Action  on  bond  of  State  cadet  at 
Virginia   Military   Institute 843 

'Actions  by  guests  against  Inn- 
keeper     1606 

Claims   against   State 2179,  2683 

— when  allowed  by  order  of 
court    > 2180 

Correction,  erroneous  assessment 
of   taxes 2385,  2387,  2388,  2389 

Action  of  debt  for  recovery  of 
penalty  for  violation  of  reve- 
nue laws 2895 

Distress  by  Treasurer  for  taxes. 2449 

Redemption  of  land  sold  for  de- 
linquent   taxes 2476,  2482,  2487 

— persons   under  disabilities 2479 

Suit  to  cancel  tax  deed .2488 

Right  to  redeem  delinquent  land 
when  application  made  to  P"'-   . 
chase —  .2495 

Action  against  ofllcers  for  Illegal 
contracts   with   counties .2707 

Recovery  against  officer  of 
city  or  town  on  contract  Im- 
properly made  with  city 2708 

Proceeding  when  Illegal  claim  al- 
lowed against  county  by  ■»- 
pervlsors    2759 

Appeal  from  order  of  board  of 
supervisors  dlsallowlr<g  claim. 2761 

Petition  of  ofllcer  for  salary 
withheld  for  debt  due  State... 3477 

Recovery  of  offlcers'  fees 3500 

Witnesses'  fees,  claim  for 3531 

— entry  of *632 

Suits  against  directors  of  corpor- 
ations    '81« 

Action  to  recover  on  contract 
with  company  acting  as  bank 
of   circulation 4161 

Actions  on  insui^nce  policies, 
provisions    in    pellcles 4227 

Suit  to  set  anlde  fraudulent 
transfer  of  stock  of  merchan- 
dise     5187 

Appeal  from  probate  proceeding 
'by  clerk..... 6249 

Bill  to  Impeach  or  establish 
will    6259,  5260 

Probate  of  will  against  pur- 
chasers from   heir 5268 

Setting  aside  for  fraud  compro- 
mise of  suit  on  behalf  of  In- 
fant     5832 

Time  deducted,  when  claim 
against  deceased  proved  before 
commissioner  5422 
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STATUTES  or  LIMITATIOIV— C*a. 

Suit    against    legatee    or   distri- 
butee for  refund  to  creditors.  .6431 
Action  of  unlawful  entry  or  de- 
tainer     544$ 

Action  by  Infant  or  Insane  per- 
son  to  set  aside  Judgment  In 

ejectment    6487 

Relief  against  forfeiture  of  land 
for    non-paytnent    of    rent    or 

breach  of  covenant 5&3< 

Suit  against  person  In  possession 

of  lands  by  re-entry 663$ 

Action    for    recovery    of    usury 

paid   6656 

Action    tor    recovery    of    money 

lost  in  gaming   665> 

Actions  for  damages  from  viola- 
tion of  statutes 6786 

Action    for    death    by    wrongrful 

act   5787 

Action  to  recover  for  death  or 
Injury  of  employee  of  intra- 
state  railroad 6791 

Entry   on   or  action   for  land, 

6805-6808 

— right  not  saved  by  claim 5806 

— as  to  persona  under  disabili- 
ties    6807,  5808 

Actions  against  flduclaries 6811 

— time  of  accrual  of  action 6811 

Actions  on   bonds  of  nduelarles.6811 

— time   of  accrual  of  action 5811 

Personal   actions   generally 6810 

Awards    6810 

Contract,  other  than  Judgment  or 

recogrnliance    6S10 

New    promise 5812 

— by  personal  representative. ..  .6813  . 

— by  Joint  contractor 6813 

— pleading 5812 

— persons  under  disability,  sav- 
ing to 5828 

Motion  against  officer  or  sureties 
for  failure  to  return  execu- 
tion     5816 

Action   on   recognizance 5816 

— persons  under  disabilities 3823 

Action  to  recover  ground  rent... 6817 
Personal     action  '  not    otherwise 

prescribed    6818 

Judgments  and  decrees  of  an- 
other State 5819 

Suit  to  avoid  voluntary  convey- 
ances     5820 

Suit  to  repeal  grant  of  land 5822 

Action  on  foreign  ."contract 5826 

Deeds  of  trust,  enforcement  of.  .5827 

Mortgages,  enforcement  of 6837 

Lien  reserved  to  secure  unpaid 
purchase    money,    enforcement 

of 5827 

^-extension    5827 

Claim    of    Jurore    for    pay    and 

mileage    (010 

Scire  facias  or  action  on  Judg- 
ment  of  Justice 6040 

Rehearing     as    to     parties     not 

served  6072 

Motion    to    correct    Judgment    In 

same   court 6333 

Recovery     of     unclaimed     court 

funds  paid  into  treasury 6314 

Appeal,  writ  of  error  or  super- 
sedeas    6355 

Enforcement  of  mechanics'  liens. 6432 
Judgment  lien,  suit  in  equity  to 

enforce   8474 

— proceeding  to  enforce  right  of 

subrogation    6476 

Issue  of  execution  or  scire  fa- 
cias on  Judgment 6477,  6478 

tfotlon  for  new  execution  by 
obligor  on  Indemnifying  bond. 6498 


flea 
STATUTBS  OV  LIMITATION — C*a. 

Actions      barred      before      Code 

takes   effect CSil 

Or    prosecutions 4T<8 

— for  violation  of  revenue  laws.2}}( 

— for   abduction 441J 

— for  seduction 4411 

Trial     of     person     Indicted     for 

felony    4Mi 

STACNTON 

Branch  of  State  Law  Library  at.  1(8 
Western    State   Hospital    for   In- 
sane   at lOM 

Jail,    Jailor. 2«M 

Commonwealth's  attorney,  fees..l50i 
Supreme  Court   of   Appeals,  ses- 
sion    5««« 

— business   S8M 

— session   of  special  court SIT] 

— clerk  IJ7J 

—  — office   3J7* 

-  -  — salary   S4« 

circuit  court 5887 

City   of   flrst   class S*H 

Courts   In   continued '>»K 

Corporation    court 5905 

— Judge,   salary. Hit 

Increase,  decrease 3449 

STAT 

Of  execution  on  Judgment  before 

Justice 4027 

Of    proceeding    on     forthcoming 

bond,    none 6530 

STAY   I^AWS 

Prohibited    Va,  Const.,  {  1S4 

STBAI.IN6 

See  «GmBd  I.areCBr*'  «LatecBy"t 
xPelM  Laneny" 

STBAM  COMPABTIES 

See    '<I>abUc   VHIIty    CaMMales" 

Use  of  streets  by...Va.  Const.,  {  124 

STBAM  BNGINKS 

Moving     on     roads,     regulations 

for  T 4735 

— penalty    47JS 

STBAMBOATS  AMD  STEAMBOAT 
COMPANIES 

See  also  "ConKtmltaBs"!  "State 
CorporatloB  CoimlMtea"}  <nrcs- 
•els*' 

AUbWing  food  to  become  contam- 
inated  in   transit,  penalty 12!( 

Examination  of  by  State  Corpor- 
ation  Commission 3717,  3711 

— works  and  equipment 3711 

— notice  to  of  violation  of  law.. 3719 

Captain,  failure  to  observe  rules 
as  to  transportation  of  explo- 
sives,  penalty   3911 

Bonds,  of  railroad  company  guar- 
anteeing     3957 

Excursions,  notice  of  prohibition 
of    4049 

— penalty  for  violating  law  re- 
lating  to 4«1« 

White  and  colored  passengers, 
separation,  assignment  to 
apartments   4(32 

— discrimination    prohibited 402! 

— penalty  for  failure 4*11 

— passenger  to  occupy  place  as- 
signed     4014 

— disorderly    conduct,    penalty ...  4024 

— ejection    4024 

— wharf   accommodations  for 4024 

Police  agents,  appointment,  re- 
moval     40H 

Masters,  agents,  etc,  as  conser- 
vators of  peace 402S 

Wharves,  accommod-itionf  for 
passengers    4021 

— penalty  for  faiiure  to  provide. 40t( 
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8TKAHBOAT8         AND        8TBA1CBOAT 
COHPANIBS — Con. 

Liability   for   goods  delivered   to 

express  company 4051 

Loading  or  unloading  cargoes  on 

Sunday,  punishment 4576 

Intoxicating  liquors,   delivery  to 

other    than   consignee 4635 

— hours   for   delivery 4635 

— record  open  to  Inspection, 

4682.  4637 
— affidavit  to  be  In  duplicate...   463i 
original  filed  In  clerk's  of- 
fice    4664 

'     Ardent    spirits,    transported,    re- 
cord kept  of,  what  to  show, 

4632,  4634,  4638 

— effect  as  evidence 4632 

— penalty  (or  falling  to  keep, 

4632,  4634 
— regalatlons   for  transportation 

of    4633 

— affidavit  by  consignee. 

4634.  4635.  4638 
filing  with  clerk  of  court.. 4634 

STEAMSHIP  COMPANIES 

See  "CorpamtloHS"}  "SteamlMats 
aad  Steamboat  C;oiiN>aalca» 

STEER 

LArceny   of 4440 

STBNOGRAPHBRS 

For  State  Llbi-ary 360 

or    Supreme    Court    of    Appeals, 

salary   3466 

State     Corporation     Commission, 

appointment    < 3609 

— removal,   term 3699 

—qualification    3699,  3700 

~  — vacancy  3702 

— duties   3707 

STERLING  SII.TER 

Regulation  of  sale  of  goods 
marked  "sterling"  or  "sterling 
silver"   4461 

STOCK 

See  «Baaks'';  MCorvoratloas"! 
"Stockbrokers"!  MTaxatloB" 

Savings  bank,  Investment  of 
funds  In 4143 

L«ans  on  by  building  and  loan 
association    4164 

Fraudulent  sale,  issuance,  pro- 
motion  of 4466 

STOCK  BROKERS 

See  also  "Bncket  Shops" 
Penalty  for  failure  or  neglect  to 
furnish    information    to   custo- 
mer as  to  sale  or  purchase  of 
securities  or  commodities 4717 

STOCK  FOOD 

See  «Board  of  AKrlcaltnrc" 
*<Dalry  and  Food  CoBaails- 
■loaer**t  "FeedlBB  Stiiffs« 

STOCKHOLDERS 
See  '•Corporatiem" 

STOLEN  GOODS 

Receiving,    etc. 4448 

Possession   of  by  junk  dealer  as 

larceny   4711 

Bringing   Into   State,   jurisdiction 

.    of    prosecution 47G9 

Search  warrants  for 4819-4822 

—execution  by  special  police. ..  .4802 

STONE 
Condemnation  of 4382 

STONE  aVARRY 
No  land  grant  to  Include 459 


Sec. 
STORAGE 

See  also  «1Varehoiu«a  and  Ware- 
homeaiea" 

Of  Tobacco,  see  "Tabaeca" 
State  Corporation  Commission  to 
fix  rate   of 3774 

STORE 

Revocation   of  license   for  viola- 
tion of  prohlbibtlon  law 4653 

STORE  ACCOUNT 

Limitation  of  action  on 5810 

STOREHOUSE 

Burning    or    destroying,    punish- 
ment     4430 

Entry    with     Intent     to    commit 
murder,  rape  or  robbery 4438 

— with    Intent    to    commit    other 
crime 1439 

STRAW 

Setting  fire  to,  punishment. 4434,  4435 

STRAW   STACK 

Burning,  punishment 4431 

STREETS 

See  also  «Cltlcs  aad  Tewas" 
Consent  to  use  of.  .Va.  Const.,  {  124 
Sale    of    rights    In    by    city    or 

town    Va.  Const.,  (  12S 

Franchise  to  use,  how  granted, 

3016-3022 
Use  of  by  public  service  corpor- 
ation,    persons,     etc.,     without 
consent  prohibited   3014,  3882 

— compensation    to   person    uam- 

aged 3882 

— penalty   3024 

Awnings,   fire  escapes  and  other 
projections       over,       ordinance 

permitting     3016 

Unauthorized  use  of,  penalty 3024 

Cities  and  towns,  powers  over... 3030 
Oradlng  by  city  or  town. .  .3036-3039 
— notice  to  abutting  land  owner. 3037 

— assessment  of  damages 3038 

— appeal,  trial  of 3038 

— ^Judgment   for   damages 3039 

Opening  through  land   belonging 
to    State,    Confederate    Uemo- 

rlal    Association,    etc 3041 

Opening  or  widening,  acquisition 

of  adjoining  property 3065 

Local    assessment    tor    Improve- 
ment  of .3067-3071 

— Va.  Const.,  I  170 

Bond   issue   by   cities  and   towns 

for   3079 

Telegraph    and    telephone    lines 

on   4035 

— consent  of  council 4037,  4038 

— regulations  of  use  of...403T,  4038 
Pipes    or    conduits    In    by    public 

utility   corporation 4069 

Drinking  arm-nt  spirits  in,  pun- 
ishment   4631 

Railroad  train   obstructing,  pen- 
alty   4734 

Leading   or   driving   bear   along, 

penalty   4737 

Shooting   in,   penalty 4738 

Driving  vehicles  on  at  excessive 

speed    4741 

Driving  animals  o.i  at  dangerous 

rate  of  speed   4741 

Horse  racing  on 4741 

Leaving  sick  or  disabled  animal 

in,   penalty 4743 

Dedication   of  by   recording  plat 

of  city   or   town   lots 6219 

— alteration  or  vacation  of, 

6220,   6221,  5222 
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STRRET   RAILWAY   COMPANIIiS 
See    also    xCorporatlOBa**!    "Blee- 
trlc  Rallwa>«**|  xPablle  Servlee 
CorparHtlOB*" 

Free    transportation    to    flrcmen 
and     policemen. .  ..Va.  Const.,  {   101 

Use  of  streets  by 3014,  $882 

— Va.  Const.,   {    124 

As   public   service  corporation 3881 

Prinking  ardent  spirits  In  street 

car,   punishment <6^ 

STRIPPING8 
See  '•Milk" 
STRYCHNINE 

Sale,   label 1691 

STiJDBNTJi 

See  also  "Bdavatlon" 
or  particular  Institutions,  aee  the 
titles  of  the  respective  Institu- 
tions 
Residence    for    purpose    of    vot- 
ing         82 

— Va.  Const.,  i  24 

Minor,  Kivlng  credit  to,  penalty. 4707 
SVnCONTRACTORS 

Deflnltlon    8426 

Uen  of,   perfecting:   6428 

— memorandum,  affidavit 8428 

— notice    6428 

— priority    over    assignments    by 

contractor  8435 

— priority  over  contractor's  lien. 64.17 
SUBORNATION   OF   PERJURY 

Punishment   4494 

— disquallflcatlon    from   office.... 449S 

— 'Ilsquallflcatlon  as  Juror 4496 

Sufficiency   of  indictment 4869 

SITnPOE.\A$ 

See  also  "Proce**"' 

For    witnesses 6217,  C218 

— before    Justices 6021 

— In  criminal  cases 4969' 

— In    election    contest ♦.    261 

Subporna   duces    tecum 6219 

— In  criminal  cases 4969 

In  Injunction,  endorsement  on... 6324 
Sl'BPOENA  DUCES  TB«;VM 
Sre  also  ■'ProeeiM'* 

Issuance    6219,  6220 

In  criminal  cases 4949 

SUBROGATION 

Party    paying    bill    of    exchange 

for  honor   5787 

To    lien    of   Judgment,   limitation 

on   enforcement   of    6476 

SUBSCRIPTION 

To  Corporate  Stock,  see  «Corp»r- 
■tlona" 
SUFFOLK 

Commonwealth's  attorney,  fees.. 3605 

Circuit    court 5887 

SUFFRAGE 

Right   of Va.  Const.,  {       6 

SUGGESTION 

For  substitution  of  supposed  de- 
cedent  In   action  by  or  against 

administrator   '5367 

Garnishment    on 6K>)9 

SUICIDE 

Defense   to  action   on   life  insur- 
ance   policy 4228 

Not  to  work  corruption  of  blood 

or   forfeiture  of  estate 4762 

SUITS 

See  "ActloDH  and  Salt*" 
SUMMER  NORMAL  SCHOOLS 
See    also    "Eduoatloa"!    xNonnal 
Srkools"!      State      Nomal 
SchoolB" 
Plans   for  approved   or  amended 
by  State  Board  of  Education..   613 


See. 
SUMHER  SCHOOLS 
See  also  oEUtacatloa" 
Establishment  and  maintenance.  695 

Ptirpoae  of 694 

How    conducted 697 

Terms  and  regulations <>t 

SUMMONS 

8«e  "Froceaa" 
SUNDAY 

Adjournment  of  court  Saturday 
to  Monday 5 

Adjournment  proceedings  of  offi- 
cer   Saturday    lo    Monaay 5 

Proceedings  set  for  day  of  mouth 
falling  on  to  take  place  on 
next   day 5 

Service  of  process  on .  , 2821 

Jations  of  laws  relating  to  by 
llroads,    concurrent    Jurlsdlc- 
)n  of  police  Justices  and  cor- 
ration    courts    ., 3694 
fil    and     police    Justice    with 

Borporallon    court 319! 

Ciltchfng  oysters,  clams  or  crabs 

on    prohibited 3231 

Pishing     with     net     in     Potomac 

River,   prohibited    3301 

Hunting  on.   prohibited 3356 

Laboring,  employing  servants  or 
apprentices    in    labor    on,   pun- 

Isfiment    4579 

— exceptions    4570,  45"! 

Transportation  by  railroads  on.. 4S72 

— punishment    4574 

Definition 4573 

Steamboat,   loading  or  unloading 

on   4575 

Carrying   dangerous   weapon  on, 

punishment  4671 

Coroner's    Inquest    may    be    held 

^n   4817 

Tfrm  of  convict  expiring  on 504( 

Negotiable      instrument      falling 

due  on 5617 

— presentment   for  acceptance.  ..5708 

— day  for  act  falling  on 5755 

Issuance  or  execution  of  attach- 
ments   on 6392 

SUPERINTENDENTS 

Hospitals,  almshouses,  etc.  du- 
ties, rfeorts 15"t 

Of     (air'  grounds     or    cemetery, 

powers   of  constable 2826 

Of  hatcneries.  employed  by  Com- 
mission of  Fisheries 3154 

— arrests    by 3155 

— authority  to  compromise 3155 

— not  to  have  interest  in  fishe- 
ries   3138 

SUPERINTENDENT    OF   GROUNDS 
AND    PUBLIC    BUILDINGS 

Flag,  duty   with    respect   to S3 

Register     of     Land     Office     shall 

be 4«J 

Duties   402-419 

Salary    402.  3439 

Pees 492 

Appointment  and  control  of  em- 
ployees     49J 

When  to  take  inventory  of  prop- 
erty  in    Governor's   house 404 

Purchase  of  furniture  for  Capi- 
tol  and  Librarv  building 40J 

Contract  for  water 4*4 

Possession    of    Governor's    house, 

when    to    take 494 

To  kefp  buildings  in   order 407 

To  supervise  lighting  and  heat- 
ing at  Capitol 49! 

— payment  for  fuel 461 

When  not  to  permit  use  of  Sen- 
ate     chamber      and      hall      of 

House    4J« 

Control   of  Capitol   Square 41* 

— expense    of..... 411 
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Rec. 
SVPBRINTGiNDEIfT       OF       GROUNDS 
AND   PUBLIC   BUILDINGS — Com. 

Keys   of   Capitol    and    charge   of 

rooms    410 

Furniture   for  Governor's   house, 

purchase   of 405 

— sale  of 406 

To  provide  offices  for  State  High- 

way  Commission 19<t 

SUPESRINTENDBNT  OF  PBNITBN- 

TIARY 
See  "PeBlteBtlary" 

SUPBRINTBNDENT       OF       T  H  B 

POOR 
See  also  "Poor" 

Appointment   of 126 

Term   12< 

Qualification  of  as  district  school 

trustee   637 

Feeble-minded,     commitment     to 

custody   of 1080 

Qualiflcation,   oath 2t9< 

Vacancy   for  failure  to  qualify.  .2497 

Bond     2696,  269S 

Not  to  hold   other  office 2702 

—office   vacated   thereby 2702 

Not  to  be  Interested  in  contract 

with  counties 2707 

Supervisors    to     recommend     for 

appointment  2716 

Audit   of  accounts   of   by   super- 
visors     2719 

Duties 27»4 

Receipt,     disbursement,     account 

of   funds 279B,  2797 

Suits  by   or  against 2747 

Annual   report :79S 

Salary   2799 

Application    for    conservator    of 

peace  at  puorhouse 2807 

SUPBRINTBNUBNT     OF     PUBLIC 
INSTRUCTION 
See     also     xEdaeatioo"!     «State 
Board  of  Bdaeatioa" 

Oath  taken  by,  where  recorded..   277 

Election    118,  621 

— Va  Const.,  i  131 

— <;ertlflcate   of 191,  192 

—contest    of. 264 

how   determined £66 

Term    . .-. 118,  621 

Qualiflcation 621 

Salary  and  expenses 621,  3442 

Vacancy    329,  331,  621 

— Va.  Const.,  i  131 

Oath    621 

Bond 325 

— submission    to    Attorney    Gen- 
eral       826 

— new    or    additional,    when    re- 
quired      327 

—where   filed 328 

— vacancy  for  failure  to  givo...   829 

Removal  from  office 330 

Business    hours 337 

Proceedings,   vouchers 338 

Clerks    826,  COS 

— bond   of •.  325 

submission    of    to    Attorney 

General    326 

— new    or    additional,    when    re- 
quired     327 

— where   filed 328 

— vacancy    In    office   if   bond    not 

given  and  approved 329 

— how  vacancy  filled 329 

— salary   608 

—exempt  from  Jury  service 5985 

Annual  report,  printing  and  dis- 
tribution   of 393 

— editing   of 393 

— report     on      retired      teachers' 
fund   incladed   in 796 


Sec. 
SUPBRINTBNDBNT    OF    PUBLIC    IN- 
STRUCTION—Cos. 

— annual  reports  of  State  educa- 
tional Institutions  Included  in.   986 

State  Accountant  to  devise  syr- 
tera  of  accounting  for 562,  554 

— mandamus  to  compel  adoption.  585 

Inspection  of  accounts  of.... 657,  658 

—duty  and  penalty 568 

Duties    608,  623 

— Va.  Const.,  J131 

Administration  of  school  system 
by 595 

President  of  State  Board  of  Ed- 
ucation     600,  623 

— Va.  Const..  (  131 

Member  of  State  Board  ot  Edu- 
cation      E9C 

— ^Va.  Const.,  i  130 

^-of  governing  board  of  Institu- 
tion receiving  appropriation 
from    State 622 

— of  visitors  of  University  of  Vir- 
ginia       807 

—of  visitors  of  Virginia  Military 
Institute 835 

•  —of  visitors  of  Virginia  Poly- 
technic Institute 359 

— of  Virginia  Normal  School 
Board   : . .  941 

^— of  board  of  Virginia  Normal 
and  Industrial  Institute 948 

^-of  board  of  review,  appeal  from 
proceedings  ot  State  Board  ot 
Dental  Examiners  revoking  li- 
cense      1651 

Certificate  of  oath  of  division  su- 
perlntsndent  furnished  to 626 

— record  of. 625 

lieport  to  by  county  school 
board,   annual 644 

— by  Auditor  of  amount  applica- 
ble  to   school   purposes ....  746,  749 
-of  compared  warrants 748 

— of  boundaries  of  school  dis- 
tricts in  cities,  recordation....   776 

— by  Hampton  Normal  and  Agri- 
cultural   Institute 930 

— by  Virginia  Polytechnic  Insti- 
tute       980 

— by  visitors  of  Virginia  Normal 
and  Industrial  Institute 951 

' — by  State  educational  institu- 
tions      986 

Number  or  name  of  school  dis- 
tricts recorded  in  office  of. . . .   667 

Nomination   of   Inspectors 610 

Appeals   from   decisions  of 618 

— form   6f 618 

Certification  by  of  claims  pay- 
able from  literary -fund 616 

Plans  of  for  apportionment  ot 
school  funds,  approved  by  State 
Board  of   Education 616 

— transmission    of 763 

Contingent  expenses  of  office  of.   616 

— examination   of  accounts  for..   916 

— warrants  for  payment 616 

To  furnish  forms  for  oath  by 
trustees    6S4 

— for  school   census 663 

— for  annual  report  of  district 
board    ......   664 

^-of  teachers'  contract 690 

— for  treasurers'  report  on  school 
levies 727 

— of  application  for  restoration 
to  retired  teachers'   list 803 

Supervision   of  summer   schools, 

697,  698 

Testing  sight  and  hearing  ot  pu- 
pils       724 

Approval  of  plans  for  school 
building  and  loans  for 759 

—of  Issue  of  school   bonds 769 
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See. 
StTPBRINTBlfDBHT    OF    PUBUC    IN- 
STRUCnON^-Om. 

Conference  with  Governor,  coun- 
ty demonstration  work 926 

Salary,   professors,  teachers,  Vlr- 

frlnla    Normal    and    Industrial 
nstltute,  supplementing  9(l( 

Use  of  funds  for  normal  Instruc- 
tion amonr  colored   teachers..  967 
Board  of  Medical  Bxa miners,  copy 
of  records  of  furnished   to.... 1911 

Exempt   from   Jury   serylce 698E 

Venue  of  actions  agralnst 6049 

— court  In  which  brougrht 6051 

SUPBRINTBNDBNT     OP     PtlBLIO 
PRINTING 

Gllectlon   of   by   Oeneral    Assem- 
bly     323 

— time    of ,.   S2S' 

Term    324 

When  to  qualify 824 

Bond   of S2S 

— submission  of  to  Attorney  Oten- 

eral    326 

— new  or  additional 327 

—effect  of  failure  to  give 327 

— where   filed 3ZS 

Salary   343)t 

Contingent    expenses 3433 

Vacancy    In    office    If    bond    not 

given  or  oath  not  taken 329 

Kemoyal  from  office 330 

Vacancy  iB  office,  how  Oiled, 

122,  329,  Si^ 

Record  of  oath  taken  by 277 

Annual  report  of  to  Governor 896 

Books    and    transactions    of    In- 
vestigated   by    Committee    on 

Printing 897 

Clerks,   salaries 3438 

To  have  supervision  and  control 
of  public  printing  and  binding.   379 

Oath   of 3S0 

Penalty   for  being   Interested   In 

State  contracts   S80 

books  to  be  kept   by 381 

— open    to  inspection 881 

Record  of  official  acts 3S1 

Procedure  In  awarding  contracts 

for    public    printing 382 

To  record  bond   and   contract  of 
contractor  for  public  printing, 

382,  383 
Appeal  of  bidder  for  contract  for 

public  printing 382 

— notice  of.... S(i2 

How  contracts  for  paper  award- 
ed      383 

Appeal  of  bidder  for  contract  to 

furnish    paper 383 

To  supply  stationery 384 

Proclamations      and      advertise- 
ments   by 384 

Approval  of  accounts  by 385 

Printing  for  General  Assembly..   386 
Printing    of    House    and    Senate 

Journals  and  documents 386 

How   bills   and   Joint  resolutions 

? Tinted    887 
orm    of 387 

Printing  and  distribution  Acts  of 

Assembly    388 

Copies,  bills,  calendars,  etc.,  fur- 
nished     389 

—fees  and  costs  for 390 

— report    of 391 

Reports  of  beads  of  departments 

furnished   to 393 

— printing  and  distribution  of...    393 
Contracts  for  printing  reports  to 
provide  for  additional  copies. .   393 

To  employ  assistant 398 

— salary 398 

Messenger,   salary 400 


Bee. 
SVPBBINTBNDBNT  OK         PDBUC 

PRINTIN  G — Cob. 

Contracts  for  printing  Supreme 
Court  reports.., 394 

Duty  when  contractor  has  failed 
to   comply  with   contract 3)5 

To  supervise  printing  and  bind- 
ing for  legislative  Reference 
Bureau   Sit 

Forms  for  commitment  of  fee- 
ble-minded persons. lOS) 

To  furnish  Board  of  Health  with 
blanks   and    forms 1583 

rnntlns  for  Board  of  Charities 
and    Corrections 1901 

Annual  repcrt*  of  Treasurer, 
Auditor  and  Second  Auditor  de- 
livered  to 2!«! 

To  furnish   forms  for  pensions.. tt>9 

— printing   for 2659 

Supervision  of  printing  for  State 
Corporation   Commission 3750 

Printing  reports  of  condition  of 
works,  improvements,  etc.  In 
which  State   has  interest 377J 

Printing  for  Bureau  of  Insur- 
ance     4172 

SUPBRJNTBNDBNT  OF   ROADS 

See  uCToutlea"!  HRAada" 

SUPBRINTBITDRXT  OF  SCHOOLS 

See  «DlvIsloB  SnperlHteademt  •! 
S^koola")  '^Bdncatlon'';  «Sii»er- 
intendent     of    Pablle    ImstTac- 

tlOB'* 

SVPKniXTENDENTS     OF     STATE 
HOSPITALS 
See    «Iiuuine    Hospl<aIa->t    «S(ate 
HoapltalH" 

SUPERINTENDENTS     OF     STATB 
INSTITUTIONS 
See  "State  InstltBtlona" 

SUPERINTENDENT  OF  'WEIGHTS 
AND  ME.^SURES 

Register  of  L.and  Office  to  be... 1465 

Verlflcation.  sealing  by 1468.  14T7 

Neglect  of  duty,   penalty 14S2 

Fees 14*1 

SUPERSEDEAS  * 

See    also    ^Appeal*"!    «Wrlts    ef 

Error" 
To    Judgment    In    proceeding    on 

caveat  against  grant   449 

In     proceeding    to    correct    erro- 
neous assessment  of   taxes...  .2391 
With  writ  of  error  in  proceeding 

for  removal   of  officer t73i 

Appeals   from   order  for  levy  by 

supervisors    2T(! 

In    proceeding    forming    city    of 

first  class 2912 

Order   on   application   by  city  or 

town  for  leave  to  erect  dam. ..3969 
Proceeding    for    enforcement    of 

forfeitures   3376 

On    appeal    from    order   of   State 

Corporation   Commission 37 J4 

— Va.  Const,  Cl.  e,  I  156 

On    writ    of    error    in    criminal 

cases    4935.  4936 

Jurisdiction  of  Supreme  Court  of 

Appeals     5865 

To  courts  of  city  of  Richmond.. 5921 
To  court  of  law  and  chancery  of 

city  of  Norfolk   5931 

To   court   of   law   and   equity  of 

Roanoke    59?« 

Change    of    party    by    death    or 

otherwise  pending.  Judgment.. 6167 

Bill   o*  exceptions 62»J 

— certificate   In   lieu   of 6J5S 

When  motion  for  new  trial  un- 
necessary   6254 
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Petttlon    for «336.  «337 

Award   of 6S49 

Bond    S351-6353 

— how    payable     387 

Umltation    6356,  6336 

To      execution,      repayment      to 

debtor   6495 

SUPERVISORS 

See  "Board  of  Supervtsora" 
Sl'PPLBMBNTAL  BILL 
See  '^K^u^ty'' 

Filing:   in   clerk's   offlce 6035 

SUPREME  COURT  OV  APPEALS 

How    constituted 5843 

— Va.  Const,  i  88 

Attorney    General    to    represent 

State   in .176 

Jail    of 2868 

List  of  persons  licensed  to  prac- 
tice   law    certined    to 3411 

— spread   or  records 3411 

Summoning    to    try   appeals,    ha- 
beas   corpus    proceedings ...6858 

Business    of   at    Richmond 6867 

— at   Wythevllle 5868 

— at    Staunton 6?69 

Transfer   of   cases 6871 

Docket    6350,  6361 

Costs  in,  who   to  recover 3528 

— In    proceeding   to   annex   terri- 
tory to  city  or  town 2961 

' — In  criminal  cases 4938 

Clerks 

Appointment    5870 

Number    3378 

Term    ; 3378 

Removal    3378 

Deputies,  appointment,  removal.  .3379 

,  Not  to  act  as  counsel 3380 

Vacancy,   how   Ulled 3331 

Successors,    appointment 3382 

Office,  examination   of 3383 

— where  kept 338S 

Bond    3384 

— where  recorded ^  . .  .3384 

— where    taken 5870 

— petition  of  surety  for  relief. .  .6771 
— new    or    additional,    order    re- 

quirlnR  280 

to  whom  certified 280 

in    vacation 280 

•  Salaries   3465 

Report   to   General   Assembly. ..  .3405 

— penalty  tor  failure  to  make 3106 

Fees,   general   provisions. .  .3484,  3486 

— In    chancery  cases 34S5 

J'ee   book 3494 

Summons    on    writ    of    error    in 

criminal    case 4936 

Costs  taxed  on   writ   ofxerror  In 

criminal    case 4938 

Issuing  order  for  publication   of 

process   6073 

Summons   6350 

— endorsement    on    of    bond    re- 

i        quired  6352 

Records  on   appeals,   preparation 

and    printing 6357-6360 

— manuscript,    destruction 6371 

—binding    6371 

Printing  record,   cost  of  paid  or 

secured 3486 

— notice  to  appellant 3486 

— dismissal  for  failure  to  pay... 3486 

— payment  Into.  trej«ury 3486 

Advertising   for    bids    for   print- 
ing   6358 

— what  bids  to  state 6359 

— awarding  contracts. 6360 

Dockets,   making  (>ut 6361 

Transmitting  decisions  to  lower 

courts    6367,  6372 

— postage > 6388 
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Duties    respecting    order    books, 

dockets,  etc.,  of  district  courts. 6370 
Appeal   In   proceeding   to  correct 
assessment  of  mineral  land,  no- 
tice   of    to    State    Corporation 

Commission    2240 

Of  special  court 5874 

Furnishing  copies  of  opinions  to 

reporter    5883 

Dedaions  aad  R«porta 
Number  of  Judges  assenting  to, 

Va.  Const.,  {     38 
Opinions  to  be  written, 

Va.   Const.,   |   90 
In  cause  docketed  at  other  place 

of    session 5871 

Decisions,   certifying 6871 

— of  special  court 5875 

—of  special  session 5886 

— when    lower   court    has   ceased 

to  exist 5974 

Provisions  applying  to  all  courts. 6373 
Entered   in  lower  court. ..  .6369,  6372 

Certifying  cost   of   mailing 6348 

Directing   destruction    of    manu- 
script  records 6371 

Rehearing  and  review 6372 

Rules    for 6363 

Evidence    In    any    bill    of    excep- 
tion considered 6364 

Afllrralng  or  reversing 4365 

— when  final  Judgment  entered.  .6365 

Constitutional   question 6365 

For  damages 8866 

Transmission   to  lower  court, 

6367,  6368,  6372 
Decisions  on  appeals  from  State 

Corporation   Commission 3734 

— Va.   Const.,   els.    f.,   g.,    |    156 

— in   contempt   proceedings    8728 

On    writ    of    error    in    criminal 

case    4937 

— how  certified  and  entered 4939 

Reports,  custody  and  distribution 

of 347 

— printing    394 

Reporter,   duties,    etc 5879-5883 

Jndgea 

How    chosen Va.  Const.,  (     SI 

Quallflcatlons   Va.  Const.,  {     91 

Terms   Va.  Const.,  |     91 

Not  to  practice  law  or  hold  other 

oflflce    Va.  Const.,  {  105 

Number    6862 

— Va.  Const.,  {  88 

Quorum   5862 

— Va.  Const,  (   88 

To  reside  at  seat  of  government. 5862 
Temporary  vacancy,  how  filled.. 6365 
— Va.  Const,  {  88 

Retirement  of 3464 

Salaries    3463 

— how    paid Va.  Const,  }  103 

— upon  retirement 3444 

Mileage    W67 

State  reports  furnished  to 347 

May  use  State  Library 366 

Allowance  of  ball  by, 

4829,  4881,  4832 
Certiorari     to     diminish     record 

awarded   by   4M3 

Petition    for   writ   of  error,   pre- 
sentation   to 4984 

Petition  for  appeal  presented  to. 6347 

—endorsement  on 4347 

— rejection     4848 

— allowance  of 6319 

— bonds    6351-6353 

Jarladletioa.  Powers  and  Pro- 
eedare 
Jurisdiction,  general  provisions, 

S864.  S846,  4334.  4S3T 
— Va.  Const.  I  « 
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Change  of  by  General  Assembly, 

Va.  Const.,  i     88 

Habeas  corpus  proceedingrs, 

5868.   S8S»,  686S 

— Va.  Const.,  9   88 

Mandamus   5884 

— Va.  Const.,  i   88 
— to   State   Corporation    Commis- 
sion     Va.   Const.,   cl.    d.,   (    166 

How  heard  and  determined 5837 

— where  Issued  and  tried 587* 

— to  compel  adoption  of  system 
of  accounting  devised  by  State 

.    Accountant   "» 

— to  compel  city  or  town  to 
carry  out  terms  of  order  an- 
nexing territory 2»;5 

Prohibition  5864 

— Va.  Conat.,  (88 
^to   State   Corporation   Commis- 
sion   va.  Const.,  cl.  d.,  i  166 

— ^how  heard  and  determined 5837 

— where  issued  and  tried .^...6872 

— to  compel  compliance  with  'or- 
der annexing  territory  to  <^'ty,-., 

or   town *""•* 

Injunction,   awarding,  enlarging. 

relnsUting   «817.  6320 

Elections    or    appointments    by. 

vote   for. »?•* 

— librarian  of  Law  Library .360 

^-clerks    *88i 

to  nil  vacancies J'J' 


successors 


.3382 


—deputies,  consent  to. . .- 3379 

—examiners  of  clerk's  office -J^JS 

^Board  of  Bar  Examiners 3410 

Oranting  certincate  to  practice 
law    to    lawyer    from    another 

State 8«>9 

Revocation  or  suspension  of  li- 
cense of  attorneys .3424 

Prescribing  forms   of   writs   and 

making  regulations  for  courts. S060 
— system  of  rules  of  practice ...  B«<"» 

— system  of  pleading J*;; 

— forms  of  process. . , B*f  0 

— altering  forms  of  writs 6054 

Petition  for  appeal,  present- 
ment     •*" 

— endorsement  on    i Sill 

— rejection    ijlS 

— allowance    •**• 

Bond  of  appellants  or  petition- 
ers     6361-6353 

Dismissal  of  appeal  for  failure  to 

indemnify  surety   6853 

Process,  Issuance   *8B0 

— service  by  publication   6073 

Records    for    appeals,    rules    for. 

court  may  make  6343 

—unnecessarily   cooled,   costs. ..  .6344 
— on   former   appeal,    right   to   In- 
spect      *'*J 

— certiorari   to  complete 6346 

Dismissal  of  appeals,  etc..  be- 
cause not  within  time  specified. 63RR 

— when    final    6856 

Hearing  case  out  of  turn 6362 

Change  of  parties  pending  ap- 
peal,  how  Judgment   or  decree 

entered    6167 

Appeal  to,  from  Judgment 
against  petitioner  denied  reg- 
istration         108 

— ^Judgment     on     caveat     against 

land  warrant  449 

• — ^feeble-minded,  person  ad- 
Judged    1080 

'-drainage  district,  proceeding 
eaUbllahing   1748,  1766 
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by  railroad  company   .!'»' 

order    authorizing    issue    o' 

additional   bonds    •''• 

— from  order  of  circuit  court  as 
to  railway  or  tramway  cross- 
ing highway    200. 

—proceedings   to   correct   »»»•»»-..,. 
ment  of  land  for  taxation. 2237.  2249 

— order  decreasing  merchants  li- 
cense  tax    • "** 

— proceedings      to      correct      e"'*,,,, 
roneous  assessment  of   taxes.. 2»»i 

— contest  of  application  to  pur- 
chase delinquent  land  sold  tor 
taxes   , ;   ■; •  •  ■, 

— proceeding  for  removal  of  of- 
ficer     .....2.04 

—approval  of  title  to  real  estate 
purchased  by  county  or  school 
board     ;"♦' 

— proceeding  for  discharge  of 
county  or  city   treasurer 2i»Z 

— from  order  of  court  on  petition 
to  Incorporate  town  ^ 2884 

— from-  proceeding  forming  city 
of  first   class    2»12 

—proceeding  to  annex  territory 
to  city  or  town 2»»l 

—order  on  application  by  city  or 
town  for  leffve  to  erect  dam..  .JOSO 

— from  appraisal  of  stock,  stock- 
holder dissenting  from  consoli- 
dation     2821 

— eornoratlon  condemning  prop- 
erty  of   other  corporation S8JJ 

— proceedings  by  public  service 
corporation  for  ohosslng  or 
changing  course  of  county 
road   3885 

— Judgment  refusing  or  requiring 
excessive  ball   4IS« 

<— judgment  on  petition  to  estab- 
lish boundary   to   real   estate.. 54»0 

— verdict  reduced  and  accepted 
under    protest    6335 

— from  orders,  Ac,  of  State  Cor- 
poration Commission .3734,  373S 

Va.  Const.,  els.  d-g.  I  166 

in    contempt    proceedings. .  .I72S 

from  assessments  for  tax- 
ation of  corporations 23)2 

Va.  Const..  5  180 

, proceeding  to  forfeit  char- 
ter of  corporation    3831 

proceeding  against  corpora- 
tion failing  to  file  list  of  offi- 
cers and  directors    38M 

proceeding  against  corpora- 
tion falling  to  appoint  attorney 
for  service  of  process   38S4 

public     service     corporation 

crossing  works  of  another. ..  .3884 

on  complaint  against  public 

service  corporation   SM3 

revoking  license  of  Insur- 
ance company,  guaranty  com- 
pany,  etc 418* 

—  — v>v  Insnrance  oomp«nv  from 
assessment,  expense  of  Bureau 
of   Insurance    41$S 

^by  insurance  company,  or- 
der suspending  license    42!3 

by  insurance  company,  or- 
der Imposing  fine  or  penalty 
on 42J4 

by   life   insurance   company. 

revocation  of  license  by  for  de- 
ficiency of  funds   4254 

refusal    to    issue    license   to 

foreign     fraternal     benefit    so- 
ciety     42M 
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.—  — Dy    Are    Insurance   company, 

revocation  of  license    4307 

Writs  of  error  In  criminal  cases. 4931 
I— presentation  of  petition   tor... 4934 

— procedure   on    4935.   4938 

— when   allowed    4935 

— to  operate  as  supersedeas 4935 

— summons    and    supersedeas 493« 

— how  docketed  and  heard 493« 

— application    to   of   statutes    re- 
lating   to    writs    of    error    In 

civil   cases    4938 

— where   tried    .'...58iO 

Certiorari    to  diminish    record   In 

criminal   case    4933 

Allowance  of  ball  by.. 4829,  4831,  4832 
■WritH  of  error  in  contempt  pro- 
ceedings      4932 

Law  LlUmry 

Separate  from  State  library 360 

KBtahllshmont,    branches 368 

Additions  to    368,  369 

Regulations    370 

Who  may  use   371,  676.  5878 

Appointment     of     librarian     and 

employees   360.  368.  6878 

,— Va.  Const.,  (  132 

Management  of 360.  368.  6878 

— Va.  Con,9t.,  i  132 
Publications      received      In      ex- 
change placed  In   347 

Supreme  Court  reports  placed  In  347 
Acts  of  Assembly  furnished  to..  388 
Fees    for    bar    examination    used 

for    3417 

oneeiB 
Appointment,    duties,    compensa- 
tion, terrfis Va.  Const.,  {  92 

President   6862 

— absent,  who  to  preside 6862 

'—calling      special      session      of 

court    5886 

— summoning  court  to  try  appeal, 
habeas  corpus   proceedings. .. .5858 

— salary    3463 

upon  retirement   3464 

Reporter,    appointment,    compen- 
sation      6879 

—duties     6880 

— copy  for  reports   5880 

— correction   of   proof   sheets 5881 

— removal    5882 

—clerks  to  deliver  opinions  to.. 5883 

— records   furnished    to 63.S7 

— salary   8466,  6879 

— State   reports   furnished   to....   347 

— may  use  State  library 366 

— Acts  of  Assembly  furnished  to.    388 

— printing  reports   394 

Stenographer,     to     bo     secretary 
and   treasurer  of  Board  of  Bar 

Examiners     3412 

— salary    3465 

Tipstaff      and       crier.       appoint- 
ment, removal   5877 

—compensation    6877 

— exempt  from  Jury  service 6986 

Special  C«art 
When  authorized,  composition,  % 

Va.  Const.,  i  89 

Formation    6873 

Place  of  session   6873 

Judges    5878 

— salaries    6876 

Clerk     6874 

Decisions,   how  certified   and   ex- 
ecuted     587S 

Tipstaff  and  crier   5877 

Place  of  session  of,  changing, 

6»«7,  6968 
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— acts  at  other  places  con- 
firmed     6969 

Terms  aad  Sessloas 

Sessions    6866 

— Va.  Const.,  J  93 

Time  of    5866 

Special    sessions    5584-5886 

Place  of  holding   6866 

— change  of   5967,  5968 

— ^acts     at      other     places     con-- 

Armed     6969 

effect  of  failure  to  open  on  day 
appointed    6970 

SUPRBME  COURT  OP  THE  UNITED 
STATES 

Attorney    General     to     represent 

State  of  Virginia  In 376 

SURETIES 

Set-off  In  joint  suit  against  prin- 
cipal and  surety  3144 

Compromise  with,  credit 6763 

Relief   of,   new   bond  on   surety's 

petition    6771 

— on  bonds  of  State  depositaries. 5772 
— failure   to   give   new    bond,   ef- 
fect     5773 

— requiring  creditor  to  sue 5774 

effect    of    creditor's    failure 

to    sue    6775 

— from  bonds  given  under  de- 
cree or  order  of  court 6776 

— remedy   against    principal 5777 

Confession  of  Judgment  by,  ef- 
fect of    6778 

Suit  against,  effect  of  failure  of 

principal  to  defend 5778 

On        bond,        liability       limited. 

Judgment    against    6261 

Execution    against,    when    forth- 
coming bond   not  taken.. 6624,  6526 
Right      of      principal      to      clalnf 
homestead   exemption   against. 6648 

Surety  company  as   282 

— expenses  of  bonds   283 

— estoppel  of  surety  company 284 

— signing  by  attorney  In  fact....    28'' 

Trust  company  as   4148 

Guaranty,  fldeltty  and  security 
companies       as,     ^on       official 

bonds     ^. .  .4346 

—rights  and  liabilities    4346 

— when    accepted    4360 

Railroad  corporation  becoming 
surety  of  bonds  of  other  cor- 
porations     3828 

On  bonds  taken  by  courts  and 
officers,    limitation    of   liability 

on    279 

— when  new  or  additional  bond  Is 

given     281 

— of    clerks    325 

—of  officers^ 326,  2698,  2699 

collecting    taxes    or    public 

moncv.   Judgment    2614 

proceedings  against  for  vio- 
lations of  revenue  laws   2544 

—  — liability    for   officer's  failing 

to  collect  or  account  for  fines. 2564 
Judgment    against    for    offi- 
cer's failure  to  make  return  of 
money  collected  ....2835,  6032,  6034 
action  against  by  State  Cor- 
poration   Commission    for    line 

for  neglect   of  duty    3747 

limitation  on  motion 

against  for  failure  of  officer  to 

return   execution    6816 

proceedings  against  for  of- 
ficer's failure  to  make  return 
of  execution  Issued  by  Justice. 6033 


Digitized  by 


Google 


470) 


IKDBX 


8«c. 
Sl^RBTIBS — Cob. 

— of  State  Treasurer,  liability  for 
defaults   of  Brst  clerk J42 

liability  tor  retired  teach- 
ers' fund   7*6 

liability    for    donations     to 

University    of   Virginia 826 

— of  Second  Auditor,  liability  for 
defaults  of  first  clerk 842 

liability  for  retired  teach- 
ers' fund    795 

— of  State  librarian   348 

— of  doorkeeper  848 

—of  contractor  for  public  print- 
ing       882 

for  paper   383 

— of  surveyor,  liability  for  im- 
proper delivery  of  plat    441 

— of  cscheator,  effect  of  increas- 
ing or  reducing,  penalty 491 

— of  contractor  for  purchase  or 
lea^e  of  gas.  oil  or  mineral  on 
public  land    B81 

^-of  treasurer  of  Virginia  Mili- 
tary Institute    849 

— of  treasurer  of  Virginia  Nor- 
mal  and  Industrial   Institute..   969 

— nf  voluntary  patient,  insane 
hospital    1081 

— of  custodian  of  insane  person, 

1040.  1042.  1048 

— of   commission    merchant 1259 

—of  tobacco  sampler 1352 

—of  owner  of  house  of  prostitu- 
tion     1627 

— (lied  with  petition  for  estab- 
lishment of  drainage  district.  .1738 

— of  treasurers,  liability  for  State 
money  for  roads   2106 

liability   for  funds   received 

on  sale  of  bonds  Issued  for  im- 
provement  of   roads    2116 

^lability   for   funds   received 

for  road  bonds    2124 

proceedfngs    against    2432 

judgement,  execution,  lien.  .2433 

liability  for  failure  to  per- 
form duty  as  to  delinquent 
land    2603 

liability  for  proceeds  of  tax 

sales    2471 

liability  for  treasurer's  fail- 
ure to  pay  warrants   2787 

liability  for  treasurer's  vio- 
lation of  law   2790 

■ — of  Secretary  of  Common- 
wealth      2134 

-  -of  State  depository   2160 

—of   examiner  of   records 2219 

— nf  assessor  of  land  for  tax- 
ation     2241 

— of  person  doing  business  with- 
out license    2869 

— of  person  arrested  for  viola- 
tion of  license  or  revenue 
laws     2396 

— of  sheriff,  liability  for  delin- 
quent  taxes   collected  by 2429 

liability  for  officers'  failure 

to  account  for  fee  bills 3499 

liability  when  slierKf  acting 

as   committee   of   convict's   es- 
tate     6003 

— of  constable,  liability  for  de- 
linquent  taxes  collected 2429 

liability  for  failure  to  ac- 
count for  fee  bills   8499 

liability  for  failure  to   pay 

over  money  collected  on  claim. 6034 

— of  sergeant.  liability  for  de- 
linquent taxes  collected 2429 
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liability    when     sergeant    Is 

committee   of   convict's   estate. 5rtl 

— of  sheriff,   city   of   Richmond.. IIU 

of  Auditor,   liability « 24J4 

—liability  for  defaults  of  first 

clerk    34' 

__   person   liable   to  State,   mo- 
tion to  enforce  payment 2511 

— of  purchaser,  land  sold  on  ex- 
ecution  for  debt  due   State 2522 

^-of  applicant  for  issue  of  new 
State  bond  or  certificate  when 
old  lost   2«t» 

— of  deputy  treasurer   27  it 

^-on  appeal  from  decision  of 
mayor,  judgnjent    3*11 

— of   civil    and    police   Justice 36)9 

— on  appeal  from  civil  and  po- 
lice Justice   31*6 

— of  oyster  inspector   3219 

— of  Commissioner  of  Game  and 
Inland    Fisheries    8369 

— of   game    wardens    3322 

— of  claimant,  proceeding  for  en- 
forcement of  forfeiture  for  vio- 
'  latlon    of   fish,   game  and   oys- 
ter   laws    23S8 

— to  Indemnify  obligor  on  bond 
to  secure  costs   362* 

— of  clerk  and  balUfP,  State  Cor- 
poration  Commission    3708 

— before  State  Corporation  Com- 
mission      3735 

— of  bank  examiner   4121 

clerk    of    4121 

—of  hirer  of  prisoners 4951 

— of  minister  authorized  to  cele- 
brate   marriage    , 6079 

• — of  person  authorizeil  to  cele- 
brate marriage   6080 

— of  distributees  of  estate  of  per- 
son presumed  to  be  dead 6365 

— of  personal  representative,  ex- 
tent of  liability    5389 

iudirment     as     prima     facie 

evidence  of  liability   5389 

—  ^-defenses  surety  may  make. 6389 

— nf  legatee   or  distributee 6437 

^-of     petitioner,     quo     warranto 

proceedings    6843 

Information   in  nature  of 5844 

of      defendant      to      reopen 

Judgment     5846 

— of  petitioner  in  habeas  -  corpus 

proceeding     6856 

—on    appeal    from    Justice,    civil 

warrants    6027 

— forthcoming  bond 6157 

—  — Injunction  proceedings,  ob- 
taining  additional   security 6325 

on     execution     or     distress" 

warrant    6618 

—of  receiver.  Judicial  sale,  rule 
against    6274,   6277 

. — of  special  commissioners.  Ju- 
dicial sale,  rule  against.  .6274.  6277 

^-of    purchaser   at   Judicial    sale. 

rule  against    6274.   6277 

.   — suspending    Judgment    on    ap- 

'        peal    6338 

— on  appeal  bond,  indemnity  to.. 6353 

— of  prinfer.  records  on  ap- 
peals  6360 

— of  plaintiflt.  attachment  pro- 
ceedings     6384,    6385.   6406 

— In  attachment  proceedings, 

6394.  6397.  6898 

^-of  plaintiff  for  capias 6420 

of  defendant   6421 

— when  execution  stayed 6499 
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SVRBTIBS— Co*. 

— indemnifying  officer  In  action 
to  recover  property  subject  to 
lien  of  judgment  or  execution. 6514 

On   recogrnlzances   4913 

— taken  for  Insane  person  or 
minor   497S 

— dlscbargre    on    payment 497» 

— dlscharse  on  surrender  of  prin- 
cipal     <982.   498J 

— of  person  convicted  for  vio- 
lation of  grarae  laws    .8862 

—on  appeal  from  sentence  of 
justice  for  contempt *523 

SURETY  COMPANIBS 
See  also  «Cna>aHt7  CoMvaalca^ 

As  sureties  on  bonds 282 

— expense   of  bonds    JfJ 

— estoppel  of  J84 

— signing  by  attorney  in  fact. .. .   285 
—on  bond  of  officers  and  clerks.   325 
—on  bond  of  contractor  for  pub- 
lic  printing    S82 

^-on  bond  of  contractor  to  fur- 
nish  paper    888 

Refusing  to  become  surety  on 
bond  of  employee  of  common 
carrier,  or  cancelling  bond,   to 

give   reasons    therefor 3935 

^-privileged   communication    ....8935 
— penalty  for  failure  to  give.... 3935 
Assessment  of,  proportion  of  ex- 
pense of  Bureau  of  Insurance.  4194 

— notice  of    4195 

— proceeding  to  recover 4195 

— appeal    419» 

^judgment    on    4195 

— revocation  or  suspebsion  of  li- 
cense or  certificate    4195 

— report  of  premiums 4196 

Not  to  engage  In  banking  busi- 
ness    4840 

SURF  BIRDS 

Unlawful   hunting   8356 

Sl/RGBONS 

See    "Board    •t    Medical     Bxaat- 
laen"!     "PhyniaUBs     aad    8«r- 
gc*aa" 
SURPLUS 
Of  fees  for  bar  examination,  dis- 
position of    8417 

Dower   in,   after   lien   or   encum- 

bi<ance   satisfied    5119 

After  sale  on  execution,  attach- 
ment or  distress  warrant,  how 

disposed  of    6158 

Payment   to  execution  debtor. ..  .6495 
On  sale  of  homestead  exemption, 

disposition   of    6633 

SVRPltl'S  FUND 

Of  bank    4119 

SURRBNDBR 

Of  charter  of  corporation, 

Va.  Const,  (  154 
Of  insane  person  by  custodian, 

1042,  1048 
Of  warehouse  receipt  when  goods 

attached  or  levied  on 1314 

By  foreign  corporation  of  certifi- 
cate to  do  business 3848 

Of   privileges    of    corporation    by 
amendment  of  charter. .  .3859,  3868 
.     — ^Va.  Const.,  i  168 

Of  bonds  of  foreign  express  com- 
pany  by  State  Treasurer 4030 

or  accused  by  surety  on  recog- 
nizance     4982,   4983 

Of  lease  by  or  on  behalf  of  in- 
fant or  insane  person 5334 

By  life  tenant,  not  to  prejudice 
remainder    6443 


Sec 
SURRY  COUNTY 

Taking       terrapins,       disturbing 

eggs,  season  for   3297 

— forfeiture  of  boats,  nets,  etc.. 3297 
Commonwealth's   attorney,  fees.. 3505 
SURVEYS   A\D   SURVBYOHS 
See  also  "Coast  8»rvey" 

Snrvers 
In  suits  to  supply  links  in  titles.   480 
Of    land    to    be    condemned    for 

schoolhouse    *72 

By    reviewers    in    proceeding    to 
establish   drainage   district, 

1749,   1760 

Of  coal  mines    1838.    1839 

Of     land     sold      for     delinquent 

taxes    2480,   2481 

— sold   to   State   for   taxes,   when 

resold     2496 

Of  city  or  town   29 1 . 

— recordation    29i7 

To  establish  lines  of  Baylor  sur- 
vey     3163,    3257 

— application,    bond,    cost 3163 

Of  oyster  ground 3224-3226,   3257 

— assigned  to  riparian  owner... 3223 
— re-establishment       of       Baylor 

survey 3163,  3257 

Of   bathing  ground 3230 

Of        clamming        or        crabbing 

ground     3295 

Of  Elizabeth  river 3670 

By  railroads,  power  to  make... 3857 
Bv    public   service    corporations.  .8866 

Of   mine   by   adjoining  owner 5288 

In  proceeding  to  establish  bound- 
aries of  land    5490 

CoBMtr   Surveys 

New  county    2680 

— plat     2680 

Disputed        boundary        between 

counties    2685 

By     commissioners     rearranging 
magisterial  districts, 

2691,  2692,  2693 
By  magnetic  meridian  and   hori- 
zontal   measurement    2841 

Variations  certified   2841 

To  be  promptly  executed 2842 

Meridian  line  to  be  established.  .2847 

— where  and  how  located   2848 

LaBd  once  Smrveys 
Location    when    land    In    posses- 
sion of  another  428 

—endorsement,    statement,    etc...   428 

By  whom  made , 432 

Notice  of   time  of    433 

Entry  void   If  party  fails  to  ap- 
pear for  survey    434 

Variation   of  magnetic  needle   to 

be  stated   <36 

. — forfeiture  for  failure  to  state.    435 

Chain-carriers    to   be    sworn 43i 

How  made  and  marked  437 

Plat  and  certificate 438,   441 

— examination   and  entry  of 429 

— penalty  for  delivery  of   to  un- 
authorized person   441 

—return    of    to    register,    receipt 

for    442 

— copy  filed  with  clerk  of  court.  443 
— surveyor  may  take  copies  of..  443 
Annual  return  of  list  of  surveys.  440 
For   one   In    possession   who   has 

paid   taxes    467 

When  void    4f.^ 

Register  of  Land  Ofltice  to  return 
defective  plat   to  surveyor.  .463-465 

Resurvey  by   patentee    473 

— costs   and  damages   for 473 

— security  for   474 
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Sec. 
SURVEYS  AND   SVRVKYORS — Cob. 

Resurvey    to    correct    errors    In 

vrant    476 

—caveat  acralnst    477 

Snrreyora 

Oath    or    alTldavit    before 274 

Entry    of    warrant    and    survey 

when    surveyor   is    Interested..   427 
Of  land  sold  for  delinquent  taxes, 

2480,   2481 
' — certificate,  plat,  report. . .2480,  24b 
Survey     of     boundary     between 

counties     2t85 

— compensation    2«8i> 

Of  land   sold  to  State   for  taxes, 

when  resold   2495 

Ehnployment    of    by    Commission 

of   Fisheries    $1S4 

—of  oyster  erround,  and  to  mark 

lines  of  Baylor  survey 3163 

—duties     316: 

Of  assigned  oyster  ground,  fee.. 3225 
To  survey  oyster  grrounds  and  re- 
establish    Baylor     survey,    ap- 
pointment     32S7 

Of    oyster    sround,    unlawful    to 

hinder  or  threaten   3259 

— fentry   by   3269 

Coaaty   Sarveyoi* 

Appointment    126 

— Va.  Const.,   11   110,  112 

Term    126 

— Va.  Const.,  {   112 

Not  to  hold  other  office, 

Va.  Const.,  I  lis 

Land   warrant  lodged   with 420 

— to  Kive  receipt  for 420 

Entry  of  location  by   422 

To   determine    priorities    423 

When    entry    void    424 

Certificate     when     warrant     not 

fully  satiefled  by  entry    425 

To  return  copy  of  survey  on  land 
office   warrant  to  clerk's  office  443 

— surveyor  may  take  copies 443 

Penalty    for    failure    to    perform 

duty    465 

— failure  to  deliver  books  to  suc- 

clerk    / 2844 

— failure    to    produce    books    for 

examination     2845 

—failure  to  deliver  books  to  SUC' 

cesser     2846 

— failure  to  set  compass  by  me- 
ridian  line,   to  note  variations. 

etc 2849 

Clerks   of  courts   disqualifled. . .  .2839 

Oaths  administered  by 2840 

Forfeiture,      failure       to      make 

proper  surveys   2841 

—failure     to     promptly     execute 

survey    2842 

Books,   etc.,   examination  of, 

2843,   2845 
— to  be  kept  in  clerk's  office. ..  .2844 

— delivered  to  successor   2846 

Record   of  magnetic  variations.  .2849 
Compass   to   be   set   by   meridian 

line    2849 

Fees,  general  provisions  3479 

Mileage     3479 

Pee    boolc    3494 

Verification  of  statement  of  mile- 
age of  railroads,  etc.,  furnish- 
ed by  State  Corporation  Com- 
mission      3704 

— compensation     3704 

As   conservator   of   the   peace 4789 

— dutle.s,   arrests  by,   etc 4789 

— Droceedings  to  require  recog- 
nizance    of     person     about     to  • 

commit  crime 4790-4792 

■ of   person    going   armed. ..  .4795 


See. 
SlIRVISYS  AND   SURVEYORS— Cm. 

about   to   commit   breach  of 

peace    4i»l 

Records,  reblnding  and  tran- 
scribing     5984-5JM 

Copies  of  records  and   papers  of 

as  evidence   tliii 

SURVIVORSHIP 

Between  joint  tenants,  abol- 
ished     »15> 

— exceptions,  executors,  trus- 
tees      51M 

— joint  judgment  debtors  or 
creditors    51M 

Between  joint  trustees    H6* 

SISPRNDINO  ROND 

On  appeal  from  State  Corpora- 
tion  Commission    37]i 

— Va.    Const.,   cl.   e.   t    156 

Of    claimant    to    property    levied 

on    6154 

— action    on     6154 

On   appeal    MJ* 

SIISPKNSION 

Of  laws,  not  to  be  exercised, 

Va.  Const.,  i  ; 

Of  executive  officers,  power  of 
Governor Va.  Const.,  i  73 

Of  members  of  police  and  Are  de- 
partment of  cities.  Va.  '.onst..  I  Hi 

Of  citizenship    44 

Of  State  officers 3J0.  1S» 

Of  division  superintendent  of 
schools  for   neRlect  of  duty...  Cli 

Of  treasurer,  clerk,  or  other  offi- 
cer for  failure  to  settle  ac- 
counts     "01 

County  or  city  treasurer  or  col- 
lector     2791 

Of  town  officers    50«4 

Of    citv   officers    by    mayor SOW 

Of    pilot 3638,    S642-K44 

Of  Commissioner   of  Prohibition. 4*24 

Of  judgment  In  criminal  case, 
when    prohibited     4925 

— petition  for  allowance  for  im- 
provement     54>1 

— In  habeas  corpus  proceeding  by 
writ   of   error    SS5* 

Of  proceedings,  where  writ  of 
prohibition  applied  for  585* 

Of  tolls,  turnpike  company  fail- 
ing to  keep  road  In  repair — 40S2 

Of  pupils   669,  «1 

Of  order  of  State  Corporation 
Commission    pending  appeal... 372S 

Certificate  of  registration  of  in- 
surance agent    42J5 

Of  license  to  practice  embalm- 
fng    1721 

— to  practice   law 3421.3424 

— of  Insurance   company. 

4180,  419{.  4»S 

— of  life  insurance  company  for 
deficiency    of   funds    <254 

—  of  co-operative  life  insurance 
or  casualty  company   <27« 

—of  fraternal  benefit  society 4JM 

— of  phvsiclan  for  unlawfully 
prescribing  intoxicating  li- 
quor      45'* 

SUSSEX    COUNTY 

Commonwealth's  attorney,  fees..3sW 
SWEAR 

Includes  affirms  or  affirmed —  ^ 
SWEARING 

Profane,    punishment    ...4MJ 

— over   telephone    "" 

SWEET   POTATOES 

Levy  or  distress  on   2"' 
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Sec. 
SWITCH 

Tampering  with,  punishment. 

4468,  4474 
— dealth  caused  by,  murder. 4468,  4474 
RVCAMORE  MILI.  CREEK 

Obstructing  navigation  or  pas- 
sage  of  flsh   in,   penalty 4749 

8YXA8    ISLAND 

Exemption  of  citizen  from  Jury 
service    6986 

TAGS 

For   fertilisers    1113 

TAN-BARK 

Cord,  standard  measure 1470 

TANGIER   ISLAND 

Exemption   of   citizen    from    Jury 

service   5985 

TANGIER    SOUND 

Use    of   oyster   scrape    or   dredge 

in,  permit   324K 

TAR 

Kee  also  "lB«pc«tloB"<  "lasper- 
ton" 

Inspection   of    1400-1402 

— barrels  for   1411 

— owner    to     marit     weight    and 

tare    HIS 

— penalty    1417 

—brand    1420 

— how     marked     when     unfit     to 

pass     1428 

TATTLERS 

Unlawful   hunting    3366 

Shipment  from  Stale    3361 

TAXATION 

See    also    ''CoaunUsloaera   of   tke 
Rcveaae"!  "Local  Board  of  Re- 
view")      «Ltcca«e       Fee»      aad 
Taxes"!  "State  Tax  Board" 
Road   Tax,  see  "Roads" 
School  Tax,  see  "EdacaMoa" 
See  also  Tax  Bill   In  Appendix 
Statute   imposing,   continuing,   or 
.  reviving  tax,  enactment. 

Va.  i:onst.,  i  50 
To    support    church    or    ministry 

prohibited Va.  Const.,   }   58 

Special  laws  relative  to  prohib- 
ited  Va.   Const..    {    63 

Laws  or  ordinances,  controver- 
sies involving  construction  of. 
Jurisdiction    of   Supreme   Court 

of   Appeals Va.   Const.,    i    8S 

Uniformity Va.  Const..   {    168 

Limitation  on  amount  of. 

Va.  Const.,  i   188 

Rate  of Va.  Const..  {   189 

Application Va.  Const.,   i    189 

Special  tax  for  pensions, 

Va.  Const.,  {  189 

Road  tax,  upkeep  of  roads 2117 

— redemption  of  road   bonds 2117 

— property  subject  to   2117 

— redemption  of  bonds  of  magis- 
terial  districts    2123 

State  Treasurer,  separate  account 

of  revenue   2193 

Auditor,   accounts  with 2200 

Tax  officers,  removal  from  office. 

proceeding   for    221S 

ETxamlners    of    records 2218-2224 

Local  boards  of  review 2226-2232 

Inheritance  tax,  exemptions  from. 

In  general    2272 

Construction  of  terms   2304 

— money    2304 

— credits    2304 

— capital    Z304 

Revenue  laws,  reports  of  viola- 
tions of 2366,  2366.  2367 


Sen. 
TA  X  ATION— Cob. 

Acts  continued  in  force. ..  .2393,  2399 
Charters  of  cities  not  affected  by 

chapter  96    « 2400 

Revenue  of  the  State,  definition.  .2430 

^ocal    revenues,   definition 2431 

Covenants  to  pay  taxes 6179 

Appeals  concerning   6336.  6337 

— Va.  Const.,  :  88 

AaseasawBt 

Special   laws   prohibited, 

Va.  Const..  {  63 

Manner  of '.  .Va.  Const.,  §    169 

Of  real  estate,  reassessment, 

Va.  Const.,   {    171 
^-of  railway  and  canal  corpora- 
tion  Va.  Const.,   i    171 

Failure  to  assess,  effect  of. 

Va.  Const.,  {  174 
— as    to   bona    flde    purchaser    of 

property,  .j^ Va.  Const.,  {   174 

Of  railroad  and  canal  companies, 

Va.  Const.,   {{   176-179 
— relief  from  excessive, 

Va.  Const.,  I  180 
» — change  in  method  of, 

Va.  Const.,  i  181 

Of  school  taxes 762 

Of    road    tax    for    redemption    of 
bonds     and      Improvement     of 

roads    2117 

Of  rolling  stock  of  railroads 2207 

— of  electric  railway    2208 

Of  segregated  property   2211 

Of  estates  In  hands  of  executors, 

administrators,    trustees      222S 

Of   mineral   lands 2234,    2236 

— Va.  Const.,  i  172 

— separate,  land  and  minerals, .  .2236 

— proceedings  to  correct, 

2236,  2237,  2239 

appeal     2237 

— mineral  assessors 2238,   2239 

disagreement  with   commis- 

nloner  of   revenue,   referred   to 

court    2238 

List   of  deeds.    Register    of    Land 

Office  to  furnish 2242 

— for  commissioner  of  revenue.  .2274 

Forms  and   instructions    2243 

Of  standing  timber   2244 

Of  ground   rent,   rent   charge 2246 

Copies,   disposition   of    2247 

Tax  extended  on  last  assessment. 2261 
Interrogatories       and       answers, 

filing    2261 

Of    real    estate,    when    to    com- 
mence     2270 

— change    of   value    of    land   arid 

'ot8     8271 

— property   subject   to    2271 

— prooertv  exempt   2272 

Land  books  to  be  shown  to  own- 
ers  or  agents    2273 

Penalty  for  refusing  Information 

to  commissioner  of  revenue 2273 

Abstracts    of    grants,    lints    fur- 
nished    by    Register    of    Land 

Office    2271 

Of    white    and    colored    persona. 

separate    2279 

O'  town  and  city  lots,  buildings. 2280 
Of  land,  to  heirs  and  devisees. .  .2287 
Of   land   lying   in   different   coun- 

tle"    •  •■•• 2289 

— new    buildings  on    2289 

— when   part   sold    2291 

Of    land    lying    in    different   dis- 
tricts     2290 

— new   buildings  on    2290 

Of  omitted  land   2292 

— liability  of  bona  flde  purchaser 

lor    229t 

Va.   Const.,   i    174 
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Forfeiture  of  land   omitted  from 

land  book   22;J 

Of  bulldlifgs  and  enclosures ttH 

—new    228»,  22»6 

— repairs   and   additions 229S- 

— In  lured  or  destroyed  2297 

(>f  timber  land,  when  value  re- 
duced     2297 

Of  machinery  and  flxtures  in 
rainlni?  or  manufacturing  es- 
tablishment     229S 

Of  poll  taxes   2200 

— Va.  Const..  J  178 

Of   personal  property 2300,   23IZ 

— refusal   to  list 2tO<,   2314 

— to   whom   taxed    2307 

— where    taxed    2307 

— refusal' to  exhibit,   penalty. ..  .2315 
Of  property  taxed  to  other  than 
owner,  when  delivered  to  own- 
er     2307 

Of  notes,  bonds,  Ac,  held  subject 

to  order  of  court  2308 

— tunds  deposited   in   bank 6310 

InterroKatorles   to   taxpayent. . .  .2110 
Of    property    of    corporation    or- 
KanlEed  but  not  doing  business 

In  this  State   2313 

Of  dogs   2318 

Of   property   of  commissioner   of 

the  revenue   282V 

No  books  for  previous  year,  how 

supplied    2381 

Of  omitted  persons  and  proper- 
ty  2833 

— tax  not  realised . . .  .• 2832 

— forms  for   2333 

— limitation  on 2384,  2336.  283H 

— license,  privilege  and  occupa- 
tion   taxes    2338 

When        final,       notwithstanding 

omitted  taxes   2336 

False  returns,  penalty  2397 

Apportionment      when     property 

partitioned     2449 

•—of  city  taxes    2494 

When  city  of  second  class  form- 
ed     2899 

or    territory    annexed    to    cities 

and  towns   296)i 

In  cities  and  towns 802t 

— Va.  Const.,  J   128 

RATE 

Rate  Va.  Const,  I  18» 

School  tax  on  real  estate  ana 
tangible    personal    property. ..  .2206 

Rolling  stock  of  railroads 2207 

Additional     levy     by     cities     and 

towns 2212 

Territory   annexed   to   cities   and 

towns    2958 

ASSESSORS 
Not   eligible  as  member  of  Gen- 
eral Assembly Va.  Const.,  t   44 

Appointment    2233 

Number    22SS 

Term     2383 

Vacanc.v    2233 

Of  th    3283 

Bond     2288 

Assistants    2233 

Of   mineral   lands 2238,    2239 

— disagreement  with  commla- 
sloner   of   revenue    referred    to 

court     2238 

IJst   of  grants,   conveyances  and 

land  book  furnished  to 2242 

Lands   and   lots,   assessment  of.. 2244 

— timber    2244 

— ground  rents   824S 


Sec 
TAXATION— Co«. 

Consultation   H** 

Copies   of   assessment    "4. 

-disposition   of    2247 

— penalty    for    not   delivering 2247 

Correction    of    erroneous   assesa- 

menta,  notjce  to  ;^-i*"* 

Changes   In    assessment    certlfled 


to 


.224» 


Compensation,  how  paid .22S» 

In    cities,    duties    performed    by 

commlBsioners   of    revenue 2987 

USTING    PERSONAL.   PROPKRTT 

When  to  begin   •  •23»!. 

Persons     and      property     '"..b*..... 

.  Hated    2306.  2307 

Place    mt,   2307 

By  whom  listed  JJ!' 

Penalty  for  false .232* 

PERSONAL    PROPERTY    LISTS 
Personal     property     Interrogato- 
ries, form  of,  oath 2244 

delivery     to     commissioner    or 

revenue    22S4 
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— by   whom   redeemed 2491 

— terms    24J1 

Authorisation  by  court 24}3 

Property   sold    for  city  taxcs. . .  .2494 

Sale  of  unredeemed  land 249S 

Notice    2445 

Disposition   of  levies  paid  for.. .2500 
TAXATION  OP  COSTS 

By  clerk.  Items,  etc 3632-3S3( 

TAKEWEXL  COUNTT 

Commonwealth's  attorney,  fees.  .S5J5 
Effect  of  prohibition   law  on  law 
relatinfr     to     sale      of     ardent 

spirits  in    4(73 

TECHNICAL,  SCHOOLS 

General  Assembly  may  establish. 

Va.  Const™  I  1ST 
Appropriations     to     by    counties, 
cities,  towns  and  districts, 

Va.  Const,  t  141 
TKLBGRAPH  I,1NES 

Railroad  company  may  construct 

and  maintain 3943 

TELEGRAPH   AND  TBLEPHONK 
Railroad    offices,   duty    of   opera- 
tors and  dispatchers. 394S 

TBiLBGRAFH     AND     TBL.Ea>HO!ni 

COMPANIES 

See  also  "CorporadOBa'*!  ^Paklie 

Service      Corvoratlaa»t      xstate 

CoryorattOB  ComatimaloB" 

Employment  of  children  as  mes-- 

sengers 1813 

Extension     of     line     into     other 

State  3867 

'   Erection  of  lines  parallel  to  rail- 
roads   403S 

Occupation      of      roads,     streets, 

parks,   etc 403S 

— ^Va.  Const.,  I   124 

— consent  of  supervisors  or  cor 

fiorate    authorities 4037 
ocatlon    of    posts,    height    of 

wires  4»JI 

—compensation     to     owners     of 

property 4031 

— conditions  imposed  by  corpor- 
ate authorities    4013 

Foreign,  to  obtain  license 40J4 

Right   of  way,  contracts  for 4059 

— condemnation    4040 

— title    acquired 4#4I 

— not  exclusive 404* 

Repeal  of  laws,  revocation  of 
rights,  etc.,  by  General  Assem- 
bly    4941 

Stringing     wires     across     other 

works,  penalty 4049 

Messages,    duty    to    receive    and 

transmit   ^ 4042 

— preferences  as   to 4042 

—delay  in  transmission  4942 
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— delivery    4043 

— Interstate    4044 

— Intrastate,  relays  out  of  State. 

burden  of  proof 404b 

—day    letters 4046 

— n Ight    letters 4046 

—limiting  liability  as  to 4050 

— neKllgrence       In       transmission, 

special    damages 40.'>1 

mental    anguish 4031 

regulations    of    company   as 

to  repeating 40.')1 

— disclosure  of  contents  of 4051 

Penalties,     failure     to     transmit 

message    ; . : 4042 

— failure  to  deliver  messages. ..  .40(2 
— failure  to  transmit  promptly.  .4042 

— venue  of  action  for 4047 

— construction  of  law 4018 

— stringing    wires    across    other  ' 

works    ;  .4049 

— telephone  companies,  failure  to 
make  reports  to  State  Corpor- 
ation Commission 4057 

— violations  of  chapter  169 4057 

— failure  to  obey  rules,  orders, 
etc..  of  State  Cot-poration  Com- 
mission   4057 

State  Corporation  Commission, 
control  and  supervision  of  tel- 
ephone companies  by 40fc2 

— agreements  between  companies 

to  be  submitted  to 4053 

— rates  established  by  municipal 
ordinance    or   contract   subject 

to  revision  by 40.14 

— rules  and  regulations  by. 4036 

— requiring  connections  between 

companies   4035 

— Inspection  of  lines  and  build- 
ings    4055 

— rates,    fixing,    when    presumed 

reasonable,  proof  of 4056 

— failing    to    make    reports    to, 

penalty  4057 

— violating  orders,  rules,  etc.,  of, 

penalty  4067 

Telephone  companies,  rates,  reg-- 
ulatlon    by    State    Corporation 

Commission    4056 

— when  presumed  reasonable 4056 

— proof  of 4036 

— established  by  municipal  or- 
dinance, contract,  etc.,  revision 
bv  State  Corporation  Commis- 
sion     40X4 

As  nubile  utility  companies 4057 

Mallclotfs   Injury   to   poles,   lines, 

wires,  etc..  of 4477 

Illegal  connection  with  line, 
wire,  cable  or  instrument  of.. 4477 

— copying  messages 4477 

— obstructing  transmission  and 
delivery  of  messages 447T 

TBI.EGRAPH  OPERATORS 

Exempt  from  Jury  service 5985 

telbphone; 

Cursing,  using  indecent  language 
over  4569 

TBLKPHONB  COMPANIBS 

See  «TeleirTa»h  aad  Telepkoae 
Coin|>aBlca*> 

TBL.BPHONB  L.INE8 

Railroad  company  may  construct 
and  maintain 8943 

Railroad  offices  In  cities  and 
towns  to  be  connected   with.. 4011 

TBTTAirCT  BY  BNTIRBTIB8 

Abolished 5159 

— exception    5160 


Sec. 
TENANTS 

See  "MiBiUord  and  Teaaa«"i 
••L.eaaea»|  "Rrat" 

TENANTS  IN   COMMON 

Apportionment    of     taxes     when 

properly    partitioned 2413 

Partition    5279 

Action  of  ejectment  between. ..  .5466 

Liability    for   waste 5507 

,    Joinder    of    as    plaintiffs    or    de- 
fendants    6099 

Homestead  exemption,  partition. 6534 
TENANTS   FOR  UPE 

Annuity    table... 5131 

Calculating  value  of  estate. 5132,  6133 
Default  or  surrender  not  to  pre- 
judice   remainderman 5443 

Paying  for  Improvements,  reim- 
bursement by  remainderman  or 

reversioner   5498 

Emblements    E540-5543 

TENANT  AT  WILL 

Itomoval  of  manure  as  waste 5510 

—damages    5609,  5511 

TENDER 

Of   gold    weighed    with    unsealed 

welglits,  by  banks 1485 

or  coupons   for   taxes  and   debts 

due  State 2696,  2607-2611 

Of    fees 3495 

Of  payment  of  negotiable  Instru- 
ment     5632 

— as  discharge  of  person  second- 
arily  liable 5682 

TENEMENTS 

Word  land  Includes cl.,  10       6 

Word  real  estate  Includes,  .cl.,  10       6 
TENNESSEE 

Boundary  between  Virginia  and.      12 

TERM 

Of  Summer  Normal  School  at 
Virginia  Normal  and  Industrial 
Institute    959 

Property  may  be  leased  for  col- 
lection   of  taxes 2439 

Apprenticeship  of  minor $301 

TERMS  OF  COl'RT 

See  also  "Coarts"  and  the  titles 
of  particular  courts 

Supreme  Court  of  Appeals 5866 

— Va.  Const..  {  93 

Circuit  courts,  commencement, 
number,    adjournment 5893 

— Va.  Const.,  5  97 

—special   term  o# 5894-5896 

Corporation   courts 6908,  5909 

caty   courts 5908,  5909 

Hustings  courts  of  city  of  Rich- 
mond    5915 

Chancery  courts  of  city  of  Rich- 
mond    5920 

Law  and  equity  court  of  the  city 
of   Richmond 5923 

Chancery  court  of  city  of  Rich- 
mond     5926 

Court  of  law  and  chancery  of 
city  of  Norfolk 6937 

Court  of  law  and  chancery  of 
Roanoke   6949 

Remarriage  before  end  of  term 
at  which  divorce  decree  was 
entered,    not   bigamy 46.19 

For  trial  of  offenses  by  convicts.  5055 

Death  of  Judge  not  to  end  term. 6902 

Failure  to  sit  on  day  appointed, 
effect   of 5970 

.\dJournment,    recess 5959 

Matters  not  determined  before 
end  of,   to  stand  continued.  ..  .5972 

Ending  during  trial,  result 5973 

Execution   issued  during  term... 6600 
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Art  Commission,  members K81 

Assessors  of  land  for  taxation.  .22.< 
Attorney    General..  .Va.  Const.,  {   107 
Auditor  of  Public  Accounts 

Va.  Const..  {     82 

Ballast    masters 36 19 

Bank  directors 411S 

Board  of  Agriculture,  members.  .1039 
Board  of  Bar   Examiners,    mem- 
bers    ,...3410 

Board    of   Charities   and   Correc- 
tions,   members l>(t* 

— secretary,   assistant IStS 

Board    of   Harbor   Commissioners 
of     Norfolk,     Portsmouth     and 

Norfolk   County,   members 3666 

Board  of  Medical   ISxanilners, 

1608,  160!< 
Board  of  Pharmacy,  members.  .  .16^6 
— president,  secretary,  treasurer. l""'. 
Board  of  Veterinary  Examiners.  1274 
City  council,  members  of.. 2979,  3012 
cities  of  first  class. 

2920,     29X1.     2922 

— cities  of  second  class 28)2 

City  officers Va.  Const.,  {{  120-122 

— city  of  second  class 2892,  2893 

Civil  justice 3112,  3116 

Civil  and  police  Justice SO"*? 

Clerk  of  court  of  city 3007.  3012 

— Va.  Const.,  ii   118,   122 

Commission    of   Fisheries 3146 

Commissioner  of  Agriculture  and 

Immigration   1104 

— Va.  Const..  (   146 

Commissioners   of   Deeds JS'iS 

Commissioner  of  Insurance. 4170,  4171 

Commissioner  of  Labor 1798 

Commissioner   of    Prohibition 4623 

Commissioner     of     revenue     for 

city   Va.  Const..  I  119 

Commissioner     of     revenue,     city 

of  second   class 2898,  2897 

Common-wealth's       attorney       of 

city   3008 

— Va.  Const.,  If   119,  122       __,_    ,^^, 

Corporations,    directors. S789,  3863 

— omcers .'37S9 

County  and   district   officers, 

Va.  Const.,  i  112 
Dairy  and  Food  Commissioner.  ..1155 
Division  superintendent  of 

schools     597,  605.  607.  624.  626 

Educational    Institutions,  visitors 

and    trustees Va.  Const.,  i   142 

Electoral    board Va.  Const.,  J     31 

—city  of  second  class 2897 

Examiners   of   records 2218 

Fertlll«er   Inspector 1119 

Game    wardens 2212 

General   receiver ;*''?? 

Governor    Va.  Const.,  i     69 

Hampton    Normal    and    Agricul- 
tural Institute,  curators 926 

Harbor  masters 36.S0 

—Warwick  County 3679,  3«"«« 

Health  Commissioner 14S9 

Innane   hospitals,  directors 10»6 

— Va.  Const.,  S   149 

— Commissioner    of    State     Hos- 

pitals    1«09 

^Va.  Const.,  5   162 

— Bunerlntendent  ...Va.  Const.,  i  IRl 

officers    Va.  Const.,  i  151 

Inspectors  appointed  by  Commis- 
sion of  Fisheries »1R3 

Inspectors  of  Jails 2863 

Internal    Improvement    company, 

proxies  and  directors  for  State. 3764 
Judge,     Supreme    Court     of     Ap- 
peals     Va.  Const.,  I     91 

bf  circuit  courts.. Va.  Const.,  I     96 

— when  to  commence  ,..,». 

Va.  Const.,  |.  102 


S«c 
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— of  city  courts. ..  .Va.  Const.,  {     99 

— for  new  circuit 5889 

— corporation    courts    of    Bristol, 

Radford  and  Buena  Vista S906 

— court  of  law  and   chancery   of 

Norfolk S9»4 

— court  of  law   and  chancery  of 

Roanoke 5946 

Jury  commissioners 5986 

Justice  of  the  peace,  in  city 3092 

Justice,   city   of   second    rla^s J89I 

Justice,     JuventIV    and     domestic 

relations  court 1945,  1951 

Legislative      Reference      Bureau. 

director    573 

Lieutenant-Governor, 

Va.  Const..  {     T" 

Local  board  of  health 1492 

Matron   for  Jail 3027 

Mayor  of  city 3016,  3012 

—city  of  second  class 2892 

Members,  of  Senate. 

Va.  Const.,  i     41 
— of  House  of  Delegates. 

Va.  Const.,  i     42 

Notaries   2850 

Officers    elected    under    constitu- 
tion, when  to  begin. 

Va.  Const.,  J     33 

Orchard   inspector Hit 

Penitentiary,   directors  of. 

Va.  Const..  »  US 
— superintendent  and  surgeons. 

Va.  Const..  J   14S 

Police    Justice 3094 

Savings  banks,  directors 41)9 

School    trustees 631.  63li 

— for   towns 668 

— in   cities 780 

School  trustee  electoral  board . . .   629 
Secretary  of  the  Commonwealth. 

Va.  Const.,  I     >»0 

Sergeant 3026 

— city  of  second  class 2893.  28^7 

Sherirr.    city   of   Richmond 2314 

Special  police  for  watering  place. 

manufacturing  plant,  etc 48<>4 

State    Accountant 550 

— Deputy  Accountant .'51 

State    Board    of   Agriculture   and 
Immigration,  members. 

Va.  Const..  {  143 
State   Board   of   Dental    Examin- 
ers, members 16f: 

State  Board  of  Education,  mem- 
bers       597 

— Va.  Const.,  {ISO 
State  Board  of  Embalming,  mem- 
bers   17  •« 

— president,    secretary 1719 

State  Board  of  Examiners  in  Op- 
tometry, members 1625 

State     Board     of     Examiners     of 

Gradunte  Nurses,   members ....  17  )3 
State    Board     of    Health,     mem- 
bers   14S6 

State     Corporation     Commission. 

members    3«<>4 

clerk 3<"*» 

— asxtstant'  clerk '....'...!..  3S9» 

— ballirr   SSI* 

— sten  »grapher   369s 

State      Geological      Commission, 

members 523,  S2« 

State  Highway   Commissioner. .  .19«» 
State    Treasurer.  ..  .Va,  Const..  {     81 
Superintendent  of  Public  Instruc- 
tion     621 

— Va.  Const.,  i  131 

Superintendent  of  Roads 2019 

Superintendent  of  Schools. 

Va.  Const,  i  1.'2 
Supreme  Court,  Judgi^s. 

Va.  Const..  }     ?1 
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— clerks    3378 

Tobacco  samplers 1349 

Trial   Justice. 4988 

Treasurer,  city  of  second  class.. 2893 

— appointed    by   court 2897 

University  of  Vlrg-lnla,  visitors..   807 
Virginia     Agricultural    and     Me- 
chanical College  and  Polytech- 
nic Institute,  visitors 869 

Virginia  Military  Institute,  visi- 
tors     ■. 836 

Virginia    Normal    School    Board, 

visitors !'41 

Virginia    Normal    and    Industrial 

Institute,   visitors 948 

Virginia    School    for    Deaf    and 

Blind,    visitors 971 

Virginia  State  School  for  Colored 
Deaf  and  Blind  Children,  visi- 
tors       ■••84 

William  and  Mary  College,  visi- 
tors      935 

TBRRAPIN 

See   Tommbuilon   of   Fiaherlea'* 
Citizen  Interested  with  non-resi- 
dent   In   catching  prohibited. .  .3253 
Non-resident   catching,    penalty.  .3254 

— who   deemed    non-resident 3255 

Closed  season  for  catching;  dis- 
turbing eggs    3297 

— penalty    *297 

—forfeiture  of  boats,  nets.  etc... 3297 
Diamond  -  back      terrapins,     size 

that  may  be  taken 3298 

— season    for    3298 

— penalty     3298 

TERRITORIBS 

Word    State    Includes CI.  1,  5 

Words  United  States  Include. CI.  1,  6 
•TEXAS  FEVER  » 

See    "State    Live    Stock    Sanitary 
noard" 
TEXT-BOOKS 

See  oEdDcatlOB*' 
THANKSGIVING  DAY 

Public  holiday    6758 

THEATERS 

Licenses    2373 

Fire   escapes    3141 

— penalty  for  failure  to  provide. 3141 

Exits,    doors    314:' 

— inspection     3143 

— penalty  for  failing  to  provide.  .3144 

See  oLareeny"!  «Petlt  Larceny" 
THEOLOGICAL.  SEMINARIES 

Olfts.    devises    or    bequests    to 

unincorporated    587 

THREATS 

Eixtorting  money,  etc.,  by,  pun- 
ishment     4408 

Of  violence  as  contempt  of 
court    4521 

Obstructing  Justice  by,  punish- 
ment      4525 

Of  bodily  Injury,  in  writing, 
punishment     4637 

Influencing  elector  by,  etc.,  pen- 
alty     4725 

Recognizance  of  person  making. 4796 
TIDEWATER  VIRGINIA 

What  embraced  in    3162 

TIMS  BR 

Sale  of  by  State  Geological  Com- 
mission        5S0 

Plans  for  protection  of  by  State 
Forester    63: 

Duties  and  powers  of  State  For- 
ester       637 


Sec. 
TIMBER — Con. 

On  State  reservation,  penalty  for 

damaging    64-1 

I^labllity    for    negligent    burning 

of    646 

.Adrift,   proceedings   to  sell 144( 

Marked,  destruction  or  conver- 
sion of  1447 

Unlawful  use  of  trade  mark, 

1450-1464 
Branding  Iron,  unlawful  use  of.. 1461 

Counterfeiting   trade   mark 1451 

Defacing    or    obliterating    trade 

mark     1451 

Fraudulent  branding   1452 

Branding,    change    of    ownership 

and    possession    1463 

Unbranded.     sale     of     when     not 

claimed    1464 

Standing,  assessment  for  tax- 
ation     2244 

Assessment    of,    separately    from 

land    2?84 

— transfers  on  land  book 2284 

Sale    of    for    taxes 2439 

Felling    into    rivers    and    creeks, 

etc.,    penalty    4746 

On  lands  of  Infants  or  Insane 
persons  or  property  held  In 
trust,  suits  for  sale  or  lease, 

6335-6347 
TIMBER  DEALERS 

Brands,   adoption   of    1444,    1449 

— recordation    1449 

— certificate    1444 

— 'ees     1445 

— evidence   of    1446 

— fraudulent  use  of  or  defacing.  1447 

Who   known   as    1448 

Branding    Iron    1461 

TIME 

For  instituting  proceedings,  see 
"Stntntca  of  Limitation'' 

Absent  voter's  notice  of  intention 
to   vote    203 

Act  of  Assembly,  when  takes  ef- 
fect           4 

— Va.  Const,  {  63 

— not  returned  by  Qovernor, 
when  effective Va.  Const.,  {  76 

— when  act  becomes  law  without 
Governor's  sigrnature  to  be 
noted  in   published  act 4 

— time  approved  by  Governor  to 
be  noted  In  published  act 4 

— general  ,  appropriation  act. 
when  takes  effect   4 

Adjournment  of  General  Assem- 
bly to  be  noted  In  Acts  of  As- 
Rembly  by  clerk  of  House  of 
Delegates    4 

Annual  reports  of  heads  of  de- 
partments, when  made  393 

Agricultural  lime,  payment  of 
damages  for  deficiency  on  an- 
alysis of   1I37 

Answer  to  be  filed J122 

Appropriations  to  be  made  pay- 
able from  State  treasury, 

Va.  Const,  |  186 

Assessment  for  local  Improve- 
ments, notice  of 3069 

Assessor  to  deliver  copies  of  as- 
sessment      2247 

Attorney  General,   report  of.!.!.'  377 

Auditor  of  Public  Accounts,  re- 
port of  funds  applicable  to 
school   purposes    74s 

— books  of  to  be  balanced 2190 

— reports  of  delinquent  treasur- 
ers, clerks  and  other  officers. .2201 

— reports   as   to   whether   county 
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and   city   treasurers   have    set- 
tled with  State   2201 

— to     certify     penston     rolls     to 

clerks     266S 

— to  apportion  salaries  of  Judges 

to  counties  and  cities   34$< 

Auditor  of  cUy  to  (lie  statement 
with  Auditor  of  Public  Ac- 
counts      2776 

Automobiles,  application  for  cer- 
tlflcate  of  registration  and  li- 
cense      » .2124 

— termination  of  registration  and 

license    2120 

Averihent  of  in  indictment 487S 

Banks,     may     hold     real     estate 

purchased    to    secure   debts 4114 

— to    make    statements    to    Stat* 

Corporation  Commission 4120 

— to  pay   fees   for  examination.  .4122 
Bill    of    exceptions    tendered    to 

Judge    6262 

— certificate  In  lieu  of   «28J 

Bill   of  review   allowed 631C 

Board   of   Agriculture,   appeal   to 

from  commissioner   1120 

Board  of  Charities  and  Correc- 
tions, annual  report  of 1899 

Board  of  Crop  Pest  Commission- 
ers,  appeal   to   875 

Board  of  Health,  appeal  from  or- 
der of  relative  to  water  sup- 
ply     1792 

Board  of  Pharmacy,  meeting  of.  16(8 
Board  of  State  Canvassers,  meet- 
ing   of    191 

Board  of  supervisors,  meetings, 

2711,  2714 
— to  flx  and  order  county  levies. 2720 
— appeal    from    allowance    by    of 

claim    against    county    2759 

— appeal     from    disallowance    of 

claim    by 2761 

— appeal  from  order  for  levy  by.27<2 

— statement  posted  by   27S8 

— clerk  of  to  die  statement  with 

auditor    2775 

Board    of   Veterinary   Examiners, 

appointment     1274 

Bond,  ofTlclal,  to  be  given 329 

— new,  required  by  court 280 

Candidates    for    ofCice,    notlflca- 

tlon    164,   168 

— declaration     of     candidacy     at 

primary    election 229 

— at  primary  to  file  statement  of 

expenditures     232 

— statement  of  expenses  filed  by.   253 
Case  heard  on  report  of  commis- 
sioner In  chancery ,  .6186 

Case  stricken  from  docket  for 
failure  to  rrosecute,  motion  to 

reinstate    6172 

Caveat,  copy  of  delivered  to  clerk 

of   the   court    445 

— defendant  to  appear  446 

— Judgment  on  delivered  to  land 

office    448.  460 

— against  resurvey  of  land  grant 

fl«ld    478 

Census  by  district  school  board.   65.1 

— of  deaf  and   blind   persons 664 

Chairman  of  polltteal  party  to 
dispatch  messenger  for  ab- 
stract of  votes   241 

Check    issued    by    treasurer,    un- 

presented,    to   be    charged   off.. 2194 
Claims  against  State  presented.  .2179 

— allowed  by  order  of  court 2180 

Clerk    of   court    to  certify   copies 

of  list  of  paid  poll  taxes... 109,  lit 
— Va.  Const.,  S   38 


Sec. 
TIMB—COB. 

— to  transmit  list  of  election  dis- 
tricts and  number  of  voters. . .  lit 

— to  retain  poll  books  and  ballots 
used  at  primary  election SIS 

— to  return  list  of  caveats  de- 
cided  to  land  office   45S 

— certificate  given  to  Governor  of 
appeals  from  escheator's  In- 
quest     562 

— list  of  conveyances  furnished 
by  to  commissioner  and  audi- 
tor     1274 

Judgments   for   partition   of 

land     22Ti 

devises    227S 

> — payment  to  treasury  by.  taxes 
and  money  belonging  to  State. 246i 

— report  by,  collections  of  delin- 
quent   taxes    2419 

— list  of  delinquent  capitation 
taxes  to  b«  made  by 2421 

— delinquent  capitation  tax  col- 
lector to  deliver  list   to    2425 

— report  b>  to  court,  fines  re- 
ported   by   Justices    2551 

— to  return  list  of  fines  to  audi- 
tor     25(2 

—to  prepare  lists  of  applications 
for  pensions   2655 

— payment  Into  treasury  by. 
money  received  from  hunt- 
ing licenses    S3II 

— licenses  to  hunt  delivered  to. 
by  commissioner  of  game 3135 

returned  by    JJIt 

— report  by,  to  clerk  of  House 
of  Delegates    }4t6 

— list  of  officers  furnished  to 
Secretary  of  Commonwealth 
by    }4»; 

Clerks    of    election,    appointment 

„ot  r. m 

Code   to   go  Into   effect 65(7 

Commission  merchant,  com- 
plaint against,  filed \t«t 

Commissioners  of  election,  .meet- 

„«ng  of   is:.  t3» 

Commissioner  of  Game  and  In- 
land Fisheries,  report  of 3314 

Commissioner    of    Labor,    appeal 

from  rulings  of   1831 

Commissioner  of  revenue  to  re- 
port to  Auditor  of  Public  Ac- 
counts assessment  of  capitation 

5"««    •• 117 

-to  return  interrogatories  to  lo- 
cal board  of  review 2231 

— to    take    lists    of    persons   and 

property    tttt 

— to  deliver  copies  of  books.  .!!2I42 
—to   furnish    list    of    licenses   to 

auditor  and  clerk    2374 

— report  by,  assessment  of  omit- 
ted   capitation    taxes !42» 

Common  carriers,  claims  against 
for  lost   or  damaged    goods  to 

»>«   "led    SJ2I 

— when    paid    jijj 

Computation   of.   when    act   to  be 

done  or  notice  given i 

—under    negotiable    Instrumenta 

„l»^    5(l« 

Constitution  and  schedule  to 
take  effect, 

Va.  Const.,  Schedule,  I  ti 
Contested  election,  notice  of. 

269,  260.  264.  266,  »7 

—depositions    taken     259,  2(6 

—petition   presented    2(1 

—complaint  filed    2(7 

— issue  of  bonds  for  roads,  com- 
plaint filed  2115 
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Convict  lime  board,  report  of 1J71 

County  school  board  to  llle  with 
division  superintendent  esti- 
mate  of   expenses    •*• 

—estimate  laid  before «S1 

— annual  meeting  of    »<» 

— ^afinual  report  of   •*' 

Coroners,  appointment  of 2816 

Corporation,  notice  to  of  regis- 
tration fee 3"** 

— to  forfeit  chartor  for  non-use. 3831 
-In  which  State  holds  stock,  an- 
nual report  of 3892 

County,    notice    of    petition    for 

formation  or  division  of. 2674.  2675 
—sending   to   clerk    of  House   of 
Deleg-ates    copy    of    polls.    Ac, 

election   for   forming  new 2679 

County     ordinance    and     by-law, 

publication  of   274S 

County    surveyor,    appointment..   126 
Courthouse,     election     held     for 

removal   of 2745 

^-of  contested  election  on  re- 
moval  of    2764 

Crabs      may      be      taken      with 

scrapes  and  dredges   S292 

Dairy    and    Food    Commissioner, 

annual  report   1176 

Dairies,  creameries,  cheese  fac- 
tories, etc.,  registration  of 1173 

— annual  report  of   1173 

r)p»th  sentPnce.  execution  of.... 4940 
Debt  due  State,  notice  of  motion 

for  judgment  on 2613 

— motion,    Judgment    for   amount 

paid   State  by   mistake 2616 

— sale  of  real  estate  on  execution 

for     2620 

Decedent's  estate,  commissioner 
t^    receive      proof     of     debts 

against    5420 

— personal  representative  to  dis- 
tribute estate   6437 

— motion   to  show  cause  against 

distribution    of    6439 

— administration  granted  on  es- 
tate of  person  presumed  to  be 

dead    6364 

Delinquent  capitation  tax  collec- 
tor,  appointment  of    2421 

Dentistry,  registration  of  certifi- 
cate to  practice 1647 

D«posltions  of  witnesses  may  be 

tKken     6326 

Distress  for  taxes 2439 

Distress  warrant,  return  of 5628 

Diatrict    school     boards,     annual 

report  of    664 

— appeal  from  6«6 

Division  superintendent  of 
Rchools,  publication  of  qualifi- 
cations of   624 

— appointment    of 624 

— term  begins    625 

— appeal   from  decision  of 719 

Drainage  district,  publication  of 
process  In  proceeding  to  es- 
tablish  1738.  1740,  1746,  1736 

— appeal  from  proceeding  estab- 
lishing     1748.    1766 

Ejectment,  time  for  which  dam- 
ages may  be  assessed  In  ac- 
tion   of 5481,   6493.  6496 

Flections  to  be  bold  118.  140 

— special  elections 140 

— of  Governor Va,  Const.,  I  70 

—of    Lieutenant   Qovernor, 

Va.  Const.,  i  77 
Secretary  of  Commonwealth, 

Va.  Const.,  §  80 


Sec. 
TIME — Cob. 

— of  State  Treasurer, 

Va.  Const.,  {  81 
-~of  Attorney  General, 

.  Va.  Const,  !  107 
— of  county  and  district  ofticers, 

Va.  Const..  !  112 
^«f    members    House    of    Dele- 
gates          78 

Va.  Const.,  i   42 

—of    senators    80 

Va.  Const.,  J  41 

— to    flu     vacancy     In     office    of 

Governor    120 

—  ^-of   Lieutenant   Governor....   120 

—of   sheriff    123 

—of   sergeant    123 

— of  attorney  for  Commonwealth  12» 

^-of  county   treasurer    123 

— of  commissioner  of  the  revenue  123 

—of  clerk  of   the  court    in 

—ot    supervisor    127 

—of  constable  127 

— of  Justice  of  the  peace 127 

—of  overseer  of  the  poor 127 

—of  city  officers ..129,  3012 

^Va.  Const.,  I  122 

-to  fill  office  not  otherwise  pro- 
vided   for    130 

— for  free   school   purposes 131 

— of  Superintendent  of  Public  In- 
struction         621 

— of  Commissioner  of  Agricul- 
ture and   Immigration    1104 

--of  sheriff  of  city  of  Rich- 
mond     2814 

—of    police    Justices 3094 

— of  civil  and  police  Justice 3097 

Election  districts,  change  of..  144.  146 
Election     returns     delivered     to 
Speaker  of  the  House  of  Dele- 
gates       119 

Elelctors  chosen    74 

EJlectoral   board,   appointment  of 

members    84 

Eintrles  of  land  furnished  to  sur- 
veyor of  new  county 2681 

Escheator,   notice  of  Inquest  by.   493 
— verdict  of   inquest   of  returned 

to  clerk's  office 49r 

— certificate  of  filed  with  Regis- 
ter of  Land  Office  603 

publication  of  certificate...   604 

— sale  of  escheated   land 506 

delay  of  In  favor  of  for- 
eigners       606 

— report   to   auditor    610 

— notice  of  motion  for  Judgment 
against  to  recover  fine  for  fail- 
ure to  perform  duty  611 

Examiners    of    records,    appolnt'- 

ment    .• ..2218 

Execution,     proceeds    of,     return 

by   officer    661. 

Fee  bills  of  officers  m&y  be  de- 
livered to  officer  for  collection. 3498 

— for  collection   of    3S0« 

—presented  to  clerk   3501 

Ferries,   disused,    discontinued. .  .20fi:i 

— leave  to  establish  forfeited 2060 

Flrtitclarles,      Inventories     to     be 

died    hv     5408 

— accounts  of  sales  by 5404 

— to  settle  accounts  before  com- 
missioner     6408,    5410 

— list  of  to  be  posted 6423 

Fire  company,  meetings  of 3124 

Fines  collected,  report  to  super- 
visors   and    councils    of 2646 

Forfeiture  of  land  for  breach  of 
oovenant  or  cnndltion,  proceed- 
ings for  relief  against, 

5532,  6533,  6638,  6539 
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Franchise,  period  for  which 
Ki'anted  by  city  or  town 3018 

— Va.  Const.,  (  126 

0«ntral   Assembly,  sessions  of. . .    294 

— Va.  Const.,!  46 

— extra  sessions   »•• 

Grand  jurors,  ludgre  to  select  list 
of    .. 4«iJ 

—clerk  to  Issue  venire  faclais  for. 4852 

Guardian,  time  within  which  to 
Invest  funds   5S25 

Highway  .commissioner,  appoint- 
ment     1»«3 

Homestead  exemption  may  be  set 
apart    6543 

Indemntfylnis  bond  returned  to 
clerk's    office    6154 

Indictment,  presentment  or  in- 
formation lo  be  found  or  filed 
against  person  in  jail 4880 

Infant  to  show  cause  agralnst  de- 
cree    6306 

■  Injunction    proceedings,    bond    to 
be   given    in    6324 

Insane  hospitals,  meetings  of  di- 
rectors of    1006 

Inspectors  of  flour  and  other 
commodities,  appointment   ....1400 

Insurance  companies,  to  report 
gross  premiums   41S6 

— to  flle  reports   4229 

—to  flle  list  of  agents 4236 

Interest  on  loans  of  court  funds 
payable    6288 

Jails,  report  to  State  Board  of 
Charities  by  supervisors  and 
councils  of  condition  of 2S62 

— sheriff  or  sergeant  to  report  to 
court  prisoners  in   2870 

Judge,  term  of  to  commence, 

Va.  Const.,  I  102 

— to  give  certiflcate  of  facts 
proved    6331 

Judges  of  election,  appointment.   148 

Judgment,  execution  on.... 6477,  6478 

— action  or  scire  facias  on.. 6477,  6478 

Jury  list  to  be  prepared 6988 

— jury   drawn    6992 

Justice,  payment  by  to  clerk  of 
flnes  collected 2656 

— appeal  from  conviction  before. 4989 

Land  grant,  notice  of  applloattoa 
to   correct   mistake   In 475 

Land  warrant.  located  and 
caveat  flied   439,  430 

— grant  to  Issue  on 467 

Licenses,  Issuance  and  expira- 
tion of   237S 

I — tax  on  paid  into  treasury 2381 

Lien  of  creditor  flllng  bill  to  set 
aside   fraudulent   transfer 6186 

— of  creditor  flllng  petition 6186 

^-of  vacation  decree  to  take  ef- 
fect     6307- 

— for  labor  and  supplies  to  trans- 
portation, manufacturing,  etc 
companies  to  be  flled 6439 

— of  judgment  against  purchas- 
ers      6471 

Life  tenant  failing  to  repair  mill, 
entry  by  reversioner  or  re- 
mainderman      3692 

IJmltatlon,  excluded  In  com- 
puting period  of 6809 

— because  of  debtor  residing  out 
of  State,  absconding  or  con' 
ceallng  himself 682fi 

Loan  to  State,  temporary,  re- 
funding     2640 

Local  boards  of  review,  appoint- 
ment  of    2226 

Mechanic's  lien,  memorandum  of 
to  be  flled   6427 


See. 
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to  be  enforced •  •  • .  .I4J1 

— against  property  of  railroad 
company,  mining  or  manufac- 
turing company,   etc *4M 

Mill,  factorv.  etc.,  to  be  erected 
when  land  condemned  for  mill- 
dam  or  canal   *5J1 

Mineral  lands,  assessment  of  for 

Uxatlon    »M« 

Mines,  reports  to  inspector 1174 

Money  paid  by  fraud  or  mistake, 
right  of  action  to  recover  ac- 
crues     5311 

Motion  to  correct  errors  In  same 

court    «»» 

Negotiable  instrument.  Indorse- 
ment of,  presumption    5M7 

— presented    for   pajrment.  .5(33.  6(14 

at  bank   Ml 

falling     due     on     Saturday, 

Sunday  or  holiday   6(47 

— computation  of   time 5(48,67(5 

— notice  of  dishonor  of  given, 

666C,  6664-6(((,  t((9 
— agreement    to    extend,    release 

of  party  secondarily  liable S(tt 

— allowed  drawee   to  accept 5(*J 

retaining  bill  as  acceptance. 6(91 

— presentment  of  bill  of  ex- 
change for  acceptance, 

6706,  (708,  (7M 

— protest  of  (717 

— bin    accepted    for    honor,   ma-    _ 

turl  ty    iin 

—  — presentment  of    (73( 

—check  presented  for  payment.. 674( 
— ^for    payment   of    'when   drawer 

dies    (74( 

Notary  to  give  bond 2tf<' 

Office  judgment  to  become  Anal. (114 

— ^may  be  set  aside   (ll( 

Officers,  elected  under  constitu- 
tion, when  term  to  commence, 

Va.  Const.  I  » 
— of   State,   county,    district,  and 

city,  when  duties  to  begin IM 

— appointee    to    fill     vacancy    In 

public  office  to  qualify 139 

— rule    returnable    in    proceeding 

for  removal  of   27(( 

— at  seat  of  government,  pay- 
ment of  salaries  of 34(3 

I — petition  flled  by  tor  salary 
withheld  for  debt  due  State... 1477 

— KHiallflcatlon  of  (971 

Orchard  inspector,  acceptance  of 

appointment  by    (»' 

Ordinance  to  become  effective 
when  not  signed  by  mavor, 

Va.  Const,  f  1J3 
Oysters,    removal    of    from    pol- 
luted areas  or  puhllr  beds — 33t( 
Oyster   plantihg  ground,   posting 
application  for  assignment  ot.S»S 

— payment  of  rental  of S*** 

— posting  list  of  renters 3371 

— posting  law  as  to   3371 

Payment      of      assessments     for 

drainage  district   17" 

— Into  treasury,  omitted  capita- 
tion  taxes  collected   H** 

— Into  treasury  of  money  col- 
lected by  Commissioner  of  In- 
surance     411 1 

Penitentiary,  appointment  of  di- 
rectors of   SJ3 

— directors,    superintendent    and 

surgeon  to  qualify  J3S 

— annual  report  of  directors  of.  -W* 

Pensions  paid    Md 

. — report  to  court  by  committee 
on  applications  for  aid  from 
local  pension  fund   3((( 
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PharmaclsU,  examinations  of...lJ7S 
Plea  In  abatement  to  bo  fllo<i....«106 
Poll  books  and  ballots  to  bo  ae- 

stroyed 181 

— used    In    primary    election,   a«- 

Uvered  to  clerk  of  court 2S8 

Polls  opened  and  closed 15ii 

Poll   taxes,   correction   of   list   of 

paid    ••   110 

Presidential  electors,  list  of,  and 
names  of  candidates  furnisiied 
to   Secretary    of   tlio   Common- 

wealth    1»" 

— by  Secretary  of  tlie  Common- 
wealth to  electoral  boards 167 

Primary  elections  held   **» 

— Secretary  of  the  Common- 
wealth  to  order   *<* 

Prisoner  may   be   hired   to  work 

out  fine   «»B0 

Procesa   to  be   returned 2826 

Publication  of  order  in  procood- 
InK     to     purchase     delinquent 

land    .2«'6 

— notice    of    hearing   on    size   at 

oysters  that  ma°V  be  caught..  .2244 
• — notice  of  hearing  on  shipment 

of  seed  oysters  out  of  State... 2249 
Public     printing,     contracts     for 

awarded    282 

Public  service  corporations,  con- 
struction of  lines  and  works  of 

to  be  begun  and  completed 28T1 

Railroad  corporation  to  begin 
and      finish      constructton      of 

road    2*8* 

Receivers\  of  courts,  settlements 

of  accounts  of   6289 

Recordation  of  encumbrance  on 
goods      and      chattels      when 

moved   from  county    6199 

— when  removed  to  this  State  v..  6197 
Register   of   Land   Office   to   fur- 
nish list  of  land  grants  ......2277 

— payment  of  fees  to —  .2606 

— to  settle  account  with  audi- 
tor     2607 

— payment  of  funds  to   treasury 

by     2609 

Registrar,  appointment  of 86 

—qualification    of    88 

— to   return    unused   ballots   and 

list  of  absent  voters   212 

— to  report  list  of  absent  voters.  214 

Registration  of  voters 98 

— of  residence  for  92 

— application  for  to  be  preserved    98 

— change  of   100 

— petition    filed    In    appeal    from 

denial  of   , 108 

Registration    books   delivered    to 

judges  of  election   104 

— purged     W7 

Rehearing   In   Supreme   Court  of 

Appeals    6872 

Reports,  of  road  superintendent. 2037 
— to  Inspector  by  oyster  puckers 

and  shuokers  8239 

Sale,    of    land    delinquent   In    as- 
sessment for  drainage  district.  1771 
—of  land  for  delinquent  taxes, 

2460,  2461 
^-of    effects    of    deceased    Inmate 

of  R.  E.  L«e  Camp 2672 

School    board,    annual    statement 

of    ,....   760 

School  trustees,  appointment....  681 

— city,   appointment    780 

School  trustee  electoral  board, 
appointment  of  member 629 


8e^ 

Secretary  of  Commonwealth  to 
notify  electoral  boards  of  can- 
didates for  President  and  Vice 

President  of  United  States 167 

State  accountant,   term  to  begin  6&(t 
State  Board  of  Accountancy,  ap- 
pointment of 566 

State  Board  of  Canvassers  to 
convene     to     canvass     returns 

from  primary  election 242 

State  Board  of  Health,  appoint- 
ment of  members I486 

State    bonds,    publication,    notice 

of  redemption  of    . . .- 2586 

— transfer  on  books  of  registra- 
tion     2636 

State  Corporation  Commission, 
apportionment  to  counties,  &c., 
tax  on  rolling  stock  of  electric 

railways    220b 

—proceeding  to  correct  assess- 
ment of  property  for  taxation 

by    ,.,.,..... 2392 

— ^Judgment  of  effective   3783 

—appeal  from  order,   &c.,   of.... 3734 

— report  .of 3761 

State  detft,  funding   2691 

— extension  of    2601 

State      educational      Institutions, 

annual  reports  of   986 

State     entomologist,     appeal     to 

oourt  from  891 

State  Geological  Commission, 
publication  for  bids  for  sale  of 

tlmtier  by   . , 630 

— f«r  sale  or  lease  of  gas,  oil,  or 

ntUierfil    ,..,, 631 

State '  hospital,  report   1016 

3uperintpn(lent  of  the  poor,  ap- 

polntiqent    126 

—to  report  tq  board  of  super- 
visors     2798 

Survey,  on  land  warrant 433 

— when  surveyor  Is  Interested...   427 

— annual  return  pf   440 

— plat  of  returned  to  Register  of 

the  Land  Office   442 

Surveyor  to  file  plat  and  certifi- 
cate    438,  441,  443 

Teachers'  pensions,  payment  of. .  794 

Tenancy,  notice  to  terminate 6616 

Terrapins  may  bfa  taken,  &C....3297 
Term   of   confinement    in   jail    or 

penitentiary   to   begin    . . .' 501$ 

Tobacco    samplers,    appointment.  1349 
— to   settle   with    warehouseman.  1385 
Tobacco   warehouse,   public,   pub- 
lication of  notice  of  discontin- 
uance  qf    1348 

Tpll-brldge,  failure  to  complete, 

forfeiture  of  privilege  206T 

Town  officers  to  begin  duties 3001 

Trapping  fiir-bearlng  or  halr- 
bearlng  animal  on  land  of  an- 
other       3348 

Treasurers,  to  furnish  list  of  paid 

pall   taxes i09 

•— Va.  Cpnst.,  i  88 
— report     to     superintendent     of 

schools    721 

— annual  report   721' 

— State  school  funds  paid  to 746 

— county,  to  settle  with  super- 
visors and  school  boards 2201 

— to  make  statement  or  and  pay 

to  treasury  taxes  collected 2412 

— to   prepare    list    of    delinquent 

and  uncollectible  taxes  2414 

— to  make  statement  to  board  of 

supervisors    2780 

— settlement  with  supervisors. .  .2786 
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«— to  pay  to  State  Trea»urer  por- 
tion of  salary  of  Judges.  .S466,  3468 
—Stale,  to  furnish  to  Auditor  "st 

of  receipts  and  payments 2197 

— Sttite,  and  Auditor  to  compare 

books    •  ••  •  •  •  -Zlss 

Trial,  of  person  Indicted  for  fel- 
ony     4»Z» 

— of  issue  out  of  chancery «J46 

— of   inquiry  of   damages 6249 

Trustees,   account  of   sales   by...B404 
Turnpike,    appointment   of   '»'ew- 

ers  to  examine   407» 

Unlawful   entry   or   detainer,   ac- 

tlon  of  to  be  brought 5446 

— appeal    from   Justice    i 6449 

University    of   Virginia,   appoint- 

ment  of  visitors  of  807 

—meeting   of    visitors    of «09 

— annual  report  of  visitors  of...   815 
Virginia    Military    Institute,    an- 
nual report  of  treasurer 841 

—report  of  State  cadet  at 849 

Virginia  Normal  and  Industrial 
Institute,  appointment  of  visi- 
tor, of   »«8 

Virginia     Polytechnic     Institute, 

appointment  of  visitors  of 859 

Virginia  School  for  Deaf  and 
Blind,    appointment   of  visitors 

of     -. 971 

Voter,  residence  of   82 

Voting,  time  allowed  for 164 

Warrant,  Issuance  of  duplicate.  .2184 
— presented    to   county    treasurer 

for  payment    -•.  • .  .2783 

Warrant     for    civil     claim,     new 

trial  by  Justice  «02« 

Widow,  waiver  of  Jointure  by... 6121 
— renunciation  of  provision  for  In 

will    6276 

Will  or  deed  declaring  loan  of 
chattel  or  reserving  prdperty 
in  by  way  of  condition,  re- 
mainder, etc..  to  be  recorded.  .5188 
Will,  appeal  from  order  of  clerk 
probating.  appolntlPK  apprais- 
ers,   executors,   administrators, 

ri'rators   5249 

' — bill  in  equity,  flied,  to  impeach 

or  establish    6259 

— to    be    probated    to   affect   title 

of  purchaser   from   heir    5263 

Witnesses,   payment   of  fees   to.. 3531 

— entry   of   payment   to SB32 

— fined  by  commissioner  in  chan- 
cery, appeal  of   (181 

Writ  of  election,  to  be  posted. 146,  147 
Wr'«    of   error,    petition    for    pre- 
sented     6337 

TIMOTHY 

Seed,  bushel,  standard 1470 

TIPSTAFF 

Of  Supreme  Court  of  Appeals. . .  .5877 

— compensation    5877 

— exempt  from  Jury  service. ...  .5985 
Of  special  court  of  appeals. . . .  ^  .5877 
TITLE 

Of  act  of  Assembly,  purpose  of 
act  to  be  expressed  In, 

Va.  Const.  !  62 
— amendment   or  revival    by   ref- 
erence  to  prohibited, 

Va.  Const..   |     62 
Effect  of  failure  to  enter  caveat 

against   Issuing  grant   444 

To   land    acquired    by   settlement 

and  payment  of  taxes   4KT 

—forfeited  land    457 

Rill  In  equity  to  supply  links  In.    479 
Grant    as   evidence    of    486 


Sec 

Equitable,  escheat   of   •••••  '" 

To  schol  property  In  loans  from 

literary    fund    • -7" 

Warehouseman    estopped    to   set  .,, 

up    ;■■»»» 

Suit    to    remove    cloud    on,    tax 

deed   *^**'  '*" 

To    land   acquired    by   fax  deed..J488 
— sale   to   auditor    for   beneflt  of 

State     •• '*' 

To  State  bonds,  transfer  of 26JS 

To     real     estate     purchased    by 

school   board,  approval  of Jjj' 

^.contract  in  writing    27a» 

Of   purchaser   of   forfeited  prop- 

ertjr    "'' 

To    land    In    condemnation    pro-    ^ 

ceedlngs,  when  vested 4369,  4SiJ 

— reversion  of   4J(J 

— condemnation   for   mlU-dam  or 

canal   "j» 

reversion    '"1 

—condemnation   by    telegraph  or 

telephone  company  of  right  of 


way 


.464* 


To    real    estate,    conveyance    of, 

when  deed  or  will  necessary.. 5141 
— gifts  of,  necessity  for  writing. 5141 
Gift   of  personal   property,  when 

writing   required    614J 

Of  purchaser  for  value  of  goods 
transferred  in  fraud  of  credi- 
tors     51'* 

To    chattels,    contract    reserving.^ 

form,   reservation,    &c.    »18s 

— how    contract    enforced 51M 

— when  and  how  lien  released... 51  Jl 
Purchaser    not    affected    by    re- 
cordation   of   deed    or   contract 

not  in  chain  of  title 5»1 

Subsequently       acquired,       when 

passed  by  deed   5!*! 

Courts  of  land  registration 52:i 

— power  of  General    Assembly  to 

establish Va.  Const,  i  IN 

Torrens  system  of  registration, 
acts   establishing    continued  In 

force    6«5 

Vested  by  decree  in  suit  to  par- 
tition real  estate   5*" 

To  property  disposed  of  in  ad- 
ministration on  estate  of  per- 
son   presumed    to    be  dead 5ti( 

Of  purchaser  of  real  estate  from 

heir  or  devisee 5}>' 

Abstract  and   certificate  of.  loan 

of  fldu&lary   funds    54)1 

Relinquished  to  defendant  claim- 
ing- for  improvements   55M 

To   negotiable   instrument   when 

defective    5*12 

Effect  on  of  Judgment  In  trover.US' 

Suit   to   remove   cloud  on tUt 

Passing  by  deed  of  commission- 
er     ttit 

Of  purchaser  at  Judicial  sale,  ef- 
fect of  reversal   of  decree *"* 

To  land,  appeals  in  controversies 

concerning    6J34,  tSJT 

— Va.  Const.,  {  88 
TOBACCO 

See  also  "Tahaceo  SaMBlcn" 

Sampling    ; IW4 

—fee 1376,  1388. 1«? 

— stored  by  commission  mer- 
chant     IJM 

Weighing    1354 

.—leaf  In  warehouse   1'*° 

— oath  of  person  weighing 1W5 

— Itemized   statements   1'5' 

— penalty   1355 

— loose,  certificates  for  1"* 
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Sec. 
TOBACCO— Co».   ■ 

Branding    'ill 

— "Virginia."    "Western". .  .1354,    1359 

— penalty  for  false 1358,  1369 

—forfeiture  for  false    1389 

Receipt  of  sampler. .  .1354,  1367,   1361 

— printing  and  dating   1368 

— penalty  for  illegal 1SB8 

— issuing   false,   penalty 4708 

Account  of  sold   1362 

. — transmission    to    Commissioner 

of   Agriculture    1*6 J 

— penalty    i;*j! 

Manifests    1  J«7 

Resampling    1370 

Purchase      or     manufacture      by 

sampler,   penalty    '....1374 

Loose,  sale  of,  fees  1381 

— sale  by  owner  1186 

Manufactured,     not     subject     to 

chapter  68   1391 

Nesting,  penalty    1391 

Penalties  for  offenses  relating  to 

sale,   etc 1392 

Vessel    transporting,    record 1 393 

— penalty  for  failing  to  keep 1393 

— receiving    without    consent    of 

owner    1394 

penalty    1394 

Penalty    for    sending    to    wrong 

warehouse     ". 1397 

Unclaimed,    sale    1398 

Violations  of  law  with  reference 

to,  Judge  to  charge  grand  Jury.  1399 
Furnishing  to  minor,  punish- 
ment      4695 

Inspector  Issuing  false  receipt  or 

note,  penalty   4708 

Persons     cutting,      Ac,     exempt 

from  jury  service  6985 

Establishment     1348 

Discontinuance    1348 

Account   of  tobacco  sold 1362 

— transmission    to    Commissioner 

of    Agriculture    1368 

— penalty   1386 

Delivery      without     order     from 

owner,  penalty   1366 

Delivery  of  wrong  tobacco,  pen- 
alty  1371 

Penalty  for  failure  to  deliver. .  .1372 

Charges     1376-1879 

—half  fees   1380 

— payable  before  delivery 1382 

Fees,     division,     bonus,      rebate, 

penalty  for 1384 

Insurance    1885 

• — liability  for  failure  to  Insure..  1386 

— publication  of   1396 

When     sampler     to     settle     with 

proprietor     1 385 

Commission     merchant,     storage 

by     1386 

Scales,  weights   '. . . .  .1387 

Sale    of    unclaimed    tobacco 1397 

— disposition    of    proceeds    1397 

Penalty   for  sending  to   wrong..  1397 
TOBACCO   HOUSE 

Burning,   punishment   4431 

TOBACCO    SAMPI,ER8 

Appointment,  term    1349 

Vacancy    .*.  .1350 

Qualiflcatlon  and  bond    1361 

Deputies    1352 

Receipts  to  predecessors 1353 

— 11  iblllty    1353 

Sampling,      weighing,      branding 

tobacco    1354,   136* 

Loose  tobacco,  certificate  for....  1360 

Receipts,    form 1356.  1367,   1361 

—penalty  for  refusal  to  give....  1361 
— Illegal,  penalty  1369 


Sen. 
TOBACCO  SAMPLERS — Vn. 

— Issuing   false,    penalty    4708 

Delivery  of  tobacco   without   or- 
der of  owner    1366 

—penalty    1366 

Manifests  fumlslied    1367 

— form    lS6i 

Resampling  1370 

Delivering   wrong   tobacco,    pen- 
alty     1371 

Failure    to    deliver    on    denland. 

penalty    1372 

Books  kept  by   1373 

Forbidden    to  buy.  stem  or  man- 
ufacture   tobacco,    penalty 1374 

Discharge    from    liability   on   de- 
livery of  tobacco  1375 

Fees  for  sampling 1376 

.    — rent    1377 

— storage    /. . .  .1378 

—delivery    1379 

— when  only  half  fees  to  be  paid.  1380 

— sale  of  looSe  tobacco 1381 

— when  paid,   delivery   1382 

When      sampler      from      another 

warehouse    to   act    1383 

Division  of  fees  piohibited 1884 

— penalty    1384 

When  to  settle  with  proprietors.  1385 

Sampling  before  sale  1386 

Complaint   against,   removal 138)i 

Offenses  by    1391 

Account  of  reprised  packages. .  .1394 
— penalty  for  failure,  removal.  .1396 
Sale   of   unclaimed   tobacco 1398 

TOKENS 

See  "False  TokcBa" 
TOLLS 

Bridges,    right    to   demand 2069 

— on  troops.  Ac.    2070 

— may  be  required  in  advance. .  .2071 

— Illegal,  penalty  for   2071 

— refusal    to   pay.    penalty 2071 

Ferries,   may   be  required   in   ad- 
vance      207 1 

— ill9<Tal,    penalty    2071- 

— refusal  to  pay,  penalty 2071 

On   roads   maintained  by   county, 
supervisors  to  have  control  of. 2743 

Of   witnesses    3629 

— for   Commonwealth    3512 

Of   mills   for   grindinlir 3694 

When  fixed  by  State  Corporation 

Commission     3771 

On  canal 4020.  4021 

Demanded  and  received  by  turn- 
pike   company    after    order    of 

completion  of  road   4077 

Turnpike    companies,    when    sus- 
pended for  failure  to  keep  road 

In    repair 4082 

— when    resumed 4082 

Turnpike    4088 

—on  valley  turnpike   408.1 

— rates  of.  to  be  posted 408u 

— penalty  for  violation  of  law  by 

company    4083 

— penalty     for     receiving     more 

than  lawful  tolls  4087 

— person     or     property     passing, 

etc.,  without  paying   4086 

— on    road    within    half    mile    of 

city    4089 

— Northwestern  turnpike  road... 4096 
Cbsci   Involving   right   to  collect, 

jurisdiction  of  circuit  court... 6899 
Controversy  as  to  right  of  levy, 

appeals    6336,    6337 

— Va.  Const.,  {   88 

TOLL  BRimSBS 
See  '•Tolls" 
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TOt,I.-OATS:S 

When     turnpike    company    may 

erect    4077 

Proceeding     for     permission     to 

change    4077 

Number  of,  distance  apart 4083 

Rates  posted  at 4036 

Within  half  mile  of  city 4089 

TOMATOES 

Bushel,    standard 1470 

TOMBS 

Wilful   or   malicious  injuries   to, 

punishment    —  •  .46S3 

TOOL.9 

See  also  ''BarKlai's  TtMls" 
Counterfeiters'  or  forgers',  search 

warrant  for 4820,  4823 

TORREN8  SYSTEM 

Acts    establishing    continued    in 

force   622S 

TORTIOUS  CONVBHTANCBS 

Effect  of. 5148 

TORTS 

Costs,  when  not  allowed  plain- 
tiff   352S 

Of  married  woman,  liability  of 
husband  for (134 

Contribution  between  Joint  tort 
feasors    5778 

Use  of  name  or  portrait  of  per- 
son for  advertising  purposes.  .8782 

Limitation  of  actions  for $818 

Notice  of  Intention  to  rely  on 
contributory  negligence  as  de- 
fense to  aetlon 8083 

Judgment   on.   Interest 82S8 

Separate  judgments  against  Joint 
wrongdoers 8284 

Attachment  for 8878 

TOWBI.S 

For  common  use  in  public  place, 

prohibited    1817 

Hotels  to  furnish 159» 

TOWNS 

See  «CKiea  aa4  Towax" 
TOWIV  HALL 

Tnlawful  or  malicious  injury  of, 

punishment 4482 

TOWN  HOVSIC 

Burning  or  destroying,  punish- 
ment     4430 

TOW  If   LOTS 

Fraudulent  sals  of,  scheme  for, 
punishment    4485 

TOYS 

Firearms,  using  explosiv* 
charges,   furnishing   to   minor. 48(7 

TRACTIOKr  BNOINBS 

Use  of  on  turnpikes  treated  with 
artificial   binder 4091 

TKADP 

Special  laws  regulating  Drohlblt-    . 
ed    Va.  Const.,  |     8S 

TPADE-MAHK8 

Kpport    of    by    Secretary    of    tii« 

Commonwealth    344 

Timber    dealers.  1444,  1445,  1449,  1450 

— adoption  1449 

— reK'stratlon    144» 

— unlawful  use,  punishment, 

1450,  1452 

— counterfeiting   1451 

— removal   or  defacement. ...... .14 jJ 

— Impressing,   change   of  owner- 

sMp  and  possession 1453 

Adoption   145i< 

CouPterfoltlng    1455,  1458,  14«0 

— punishment   14S8 

Reglitrv 1467,   1458 

— certlflcate 1468 

—fee   1468 


TRADB'MARKS — C*B. 

— fraudulent    representations    In 

procuring  ..  .T 14*1 

Unlawful    use   restrained 14M 

Unauthorized  use,  penalty 1481 

Of    unincorporated    associations, 

suits  relative  to 1482 

TRADB  UNION 

Insignia   of,   unauthorised   wear 

ing  or  using 4719 

TRADBR 

Porson  doing  business  as,  failing 
to   disclose   name   of   principal 
or    partner,    liability    of   prop 
erty  for  debts 5194.  6224 

Uablllty  of  Infant  doing  busi- 
ness as 8198 

TRAMWAT 

Construction  across  high  way....  2091 

— appeal    20JT 

Private  property  not  to  be  con- 
demned  for xOOt 

TRANSCRIPT 

Of  record   in  criminal  case 49S3 

Uf  record  for  appeal 6339-834} 

TRANSFER 

or  voters.  Qeneral  Assembly  to 
provide    for Va.  Const.,  |    25 

Of   State    bond    or   certlflcate   of 
-  debt   28SE,  2818 

Of  hunting  license,  penalty 333: 

Of  real  estate,  recorded  In  deed 
book 3393 

Of  State's  interest  In  road  to 
county    3753 

Of  shares  of  stock 3794 

— books    for 3797 

— Klelivery  of  certlflcate 3837,  38J» 

— power  of  attorney 3839 

Of  assets,  risks,  etc.,  of  co-oper- 
ative life  Insurance  company 
or  casualty  company 4288 

Of  membership  and  funds  of  fra- 
ternal beneflt  society. 4238 

Of  estate  to  evade  prohibition 
law    <870 

Of  estates  to  uses tlS( 

— deed  of  release  effectual  with- 
out  lease 6168 

In    fraud   of  creditors 6184-5188 

Of  apprentice  to  new  master 5385 

Of  stock  or  certlflcate  of  debt  to 
personal  representative  of  non- 
resident   6348.  63(1 

Voluntary,  limitation  on  suit  to 
avoid     5820 

Of  cases  from  one  place  of  ses- 
sion of  Supreme  Court  of  Ap- 
peals  to   another (871 

Of  case  brought  In  law  or  squity 
to  proper  forum 8034 

Of  debt  secured  by  mortgage, 
deed  of  trust,  vendor's  Hen, 
etc.,  entry  on   record J457 

Of  claim  against  laborer  to  de- 
feat  exemption 8(57 

TRANSFBR  OF.  BFFBCTS  OUT  OP 
STATB 

Manner  and   effect   of 5348-?3M 

TRANSMISSION  COMPANIES 

Control  of  by  State  Corporation 
Commission 

Va.  Const,  d.  b.  |  1(8 

Appeal  from  order  of  State  Cor- 
poration Commlaslon. 

Va.  Const..  cIs.  d-g,  I  1(8 

Right  of  action  against  not  Im- 

S aired    by    proceeding    before 
tate  Corporation  Commission, 

Va.  Const.,  cl.  h,  i  1(8 
Rates,  long  and  short   h«al. 

Va.  Const.  I  1(8 
Franks,   rebates,   etc,   by,  when 
prohibited   Va.  Const,  i  181 
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TRANSMISSION   COMPANIES— Cam. 

Meaning:  of  term S693,  38$1 

— Va.  Const.,  i   16J 

Rates,  and  regulations  of  by 
State  Corporation  Commission. 
Keneral    provisions S709,  8711 

— Va.  Const.,  ij   16«,  l«fl 

— notice  of  liearlnsr.  order,  pub- 
lication  of 3711.  «72« 

Inspection  of  books  and  papers 
of  by  State  Corporation  Com- 
mission 871* 

— reports  and  statements  rrom..371u 

Adjustment  of  controversies  with 

gatrons      and      employees      by 
tate  Corporation  Commission, 

<718 

Examination  of  by  State  Cor- 
poration  Commission 3717 

—notice  to  of  violations  of  law. 3719 

Examination  of  on  complaint  of 
supervisors,  mayor  or  coun- 
cils     8721 

TRANSPORTATION 

See  also  «Traaapartati«B  C«m- 
paales" 

Of   pupils. TOO 

Of  dead  bodies 1728 

Throusrh  streets  of  city  or  town, 
resrulation  of 30.13 

Of  frame  from  State,  penalty,  etc.33$l 

Of  icame  from  counties 3365 

Rates,  regulation  by  State  Cor- 
poration   Commission. ..  .3709,  3711 

— Va.  Const,  li   166.  IPO 

Free,  to  members  of  State  Cor- 
poration   Commission 3749 

— Va.  Const.,  i  ISS 

— to  members  of  Ooneral  Assem- 
bly, etc.,  prohibited, 

Va.  Const..  I   161 

Of  troops,  duty  of  railroad 3942 

Of  ardent  spirits,  prohibited, 

4583,  4«33 

— out  of  state 4BS3 

TRANSPORTATION  COMPANIES 

See  also  "Comaon  Carrlen"! 
"CorporatlOBs"!  "Raliroada"! 
"State  CorooratlOB  Coasaila- 
•loa"!  "Tranaportatloa" 

Control  of  by  State  Corporation 
Commission, 

Va.  Const.,  cl.  b.  i  15« 

Appeals  from  orders  of  State 
Corporation  Commission, 

Va.  Const.,  cIs.  d-fr.  i  156 

Right  of  action  aRainst  not  Im- 
paired by  proceeding'  before 
State  Corporation   Commioslon. 

Va,  Const.,  cl.  h.  |  15« 

Passes  or  free  transportation 
prohibited    Va.  Const.,  i  161 

Meaninar  of  term 3693,  3881 

— Va.  Const.,  i  IBS 

Inspection  of  books  and  papers 
bv  State  Corporation  Commis- 
sion     3710 

Reports  and   statements   from... 3710 

Adjustment  of  controversies  with 
patrons  and  employees  by  State 
Corporation    Commission 3713 

Separate  waiting  rooms  for  white 
and  colored  races 3716 

Examination  of  by  State  Goroor- 
ation    Commission 3717,  3721 

— ^works  and    eaulnment 3718 

— notice  to  of  violation  of  law.. 3719 

Repairs  and  Imnrovements.  com- 
pelllnar  bv  State  Corporation 
Commission 8720 

Examlnfltinn  of  on  complaint  of 
supervisors,  mayor  or  councils. 3721 

No»1r<»  to  by  State  Corporation 
Commission  before  making  or- 
der, regulation,  etc 8716 


Sec. 
TRANSPORTATION  COMPANIES — Con. 

Refund  by  on  decision  of  appeal 
from  State  Corporation  Com- 
mission    3736 

—enforcement   of. 3736 

Contract  with  by  State  Corpor- 
ation Commission  for  trans- 
portation    of    insane '  persons, 

convicts,    etc 8738 

—route  for 3739 

— certificates,    payment 3740 

Copies  of  law  furnished  to  by 
State  Corporation  Commission. ,^741 

— posting   8741 

Free  transportation  to  members. 

State  Corporation  Commission. 3749 
— Va.  Const.,   !   166 
'   Reasonable,     proper    and     equal 

facilities   for  traffic 3907 

—connections  in  town  or  city... 3907 

Discrimination,    penalty 3914 

Freight  receipts,   duplicates 3915 

—delivery  of  freight  upon  pre- 
sentation of 3915 

Notice  to  consignee  of  arrival  of 

freight    3916 

— time  allowed  for  removal S916 

Freight    bills 8917 

Trackage,  rules  as  to 3921 

Explosives,  regulation  of  trans- 
portation of 3922 

Liability    for    loss    or    Injury    to 

goods  by  connecting  carrier. .  .3926 
—contracts   for  carriage   to  des- 
tination   over  connecting   car- 
rier     3926,  3929 

— when    presumed 3929 

Uabllity  for  loss  or  damage  to 

goods    3926,  3929 

—contracts   for  exemption   from 

liability   3926,  3930 

^-evidence  of  negligence  in  ac- 
tions  against 3926 

Freight,  duty  to  receive  and  re- 
ceipt     3927 

Claims  for  goods  lost  or  dam- 
aged     3928 

— when  and  where  filed 3928 

— penalty  for  failing  to  pay 3928 

• — for    demurrage 3928 

Unincorporated,  suits  against 3931 

Lien    for   transportation   charges 

and    storage 39S3 

Sale  of  unclaimed  goods  for 
transportation      charges      and 

storage  3933 

— disposition   of  proceeds 3934 

Liens  of  cmfloyees 6438-6442 

—of  persons  furnishing  supplies, 

6438-64(2 
latozlcallHg  Uqoora,  Tmnaportatloa 
of 
Record    of    shipments    to    hotels 

and   druggists 4606 

Receiving    orders    or    collecting 

money  for  prohibited 4611 

Ardent  spirits  reported,  record 
kept  of,  what  to  show, 

4632,  4634,  46!t8 

—effect  as  evidence 4632 

— penalty  for  failing  to  keep. 

4632,  4634 
Regulations     for     transportation 
Atndavlt  by  consignee, 

4634,  4635,  4638 

— filing  with  clerk  of  court 4634 

Delivery,  to  other  than  con- 
signee   4«'S 

— hours  for  delivery 4636 

— record  open  to  Inspection, 

4632,  4<t'>- 

Affidavit  to  be  In  duplicate 46:i4 

—original  filed  in  clerk's  office.. 4654 
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TRANSPORTATION  COMPANIB8 — Cob. 
Rates  and  Ckarc«a 

Kearulation  of  by  State  Corpora- 
tion   CommlsaloB 3709,  3711 

— Va.  Const.,  H   156,  1«0 
— notice  of  hearing,   order,   pub- 
lication   3711 

Demurrage,  rate,  fixed  by  Cor- 
poration   CommlBBlon ..3774 

Detention  charge* 3774 

For     placing     cars,     regrulatlons 

for   8774 

Regulation,  long  and  short  haul. 3904 
— Va.  Const.,  {   160 

Discrimination    390i> 

— undue   preference 3r)06 

-falslflcatiofv  by  company,  ofll- 
cer,  or  agent  in  giving,  pen- 
alty     3912 

— falsification  by  person  obtain- 
ing,  penalty 3913 

— penalty    8tl4 

."Schedules     3903 

— public   Inspection,   posting 39)11 

— changes,  submission  to  State 
Corporation    Commission. 3909,  3911 

— publication    3909 

, — revision    oy   State   Corporation 

CommlsHion    3920 

— fttect    as   evidence 3910 

Collecting  more  or  le^s  than  pub- 
lished   tariff,   unlawful 3910 

Iteductlon,    when    allowed 3918 

Contracts  or  agreements  between 
companies,  submission  to  State 

Corporation    Commission 3919 

When   presumed  reasonable 3929 

Passengers,      reduced      rate      of 

transportation    391S 

— free  transportation  to 3918 

Peaalties 

Allowing  food  to  become  con- 
taminated   In    transit 1220 

Transporting  for  less  than  regu- 
lar   rate 3912 

Discrimination   in   rates  by 3914 

— exceptions  3918 

Failure   to   issue   freight  receipt. 8915 

Failure  to  deliver  freight 3915 

Kxploslves,  failure  to  observe 
rules  as  to  transportation  of.. 3923 

Trackage,  failure  to  obey  rules 
and  regulations  as  to 3921 

Officer,  agent,  employee  failing 
to  make  report  required  by 
State  Corporation  Commission. 3924 

. — hindering  State  Corporation 
Commission    3924 

Failure  to  obey  rules  and  regu- 
lations     3925 

Failure  to  receive  and  receipt  for 
freight    3927 

Failure  to  make  additions,  re- 
pairs, etc.,  ordered  by  State 
Corporation   Commission 8932 

Failure  to  pay  claims  for  loss  or 
Injury   to   goods 3928 

TRAPPING 

Fur-bearing  or  hair-bearing  ani- 
mals, season  for 3348 

On  land  of  another,  written  con- 
sent for 3348 

Inspection  of  traps 3349 

Report  to  land  owner  of  stock, 
fowl  or  dog  caught  In  trap. . .  .3350 

Where  traps  may  be  set 3351 

Liability  for  damage  by 3351 

Destruction  of  traps  for  viola- 
tion   of   law 3SS» 

On  one's  own  land 8353 

Adontlon  by  supervisors  of  law 
relative   to S8SS 


Sec 
TRAPPING — Cob. 

Traps  used  In  unlawful  hunting, 

selsure  and  forfeiture  3351 

Penalty   for  violation   of  law  as 

to    3Sil 

TRAVBLING  EXPENSES 

Board  of  Charities  and  Correc- 
tions,   secretary K91 

— assistant   secretary 18J2 

— agent  of  conveying  delinquent 

child   to  Institution 1»« 

Board  of  Pharmacy,  members... Kit 

Commissioner  ol  Insurance 4::S 

Commissioners  for  the  promo- 
tion of  uniformity  of  legisla- 
tion     32J 

Commissioner  of  State  Hospitals 

for    Insane 1011.  S447 

Directors.    Insane   hospitals lOK 

Educational  conference,  division 
superintendent  and  school  trus- 
tees   attending (IS 

Oame   warden 3324 

Guard,    taking    minor    to    prison 

association    1954 

OfBcer       conveying       delinquent 

child  to  institution 19«T 

Police   olBcer 29J1 

Probation    officers 1911 

State  Accountant 55» 

State     Board      of     Accountancy. 

members    »71 

State  Board  of  Examiners  of 
Graduate   Nurses,    members. ...  1744 

— secretary   17*4 

State     Board     of     Examiners     in 

Optometry,    members    of 1(32 

State  Board  of  Health,  members. 1491 

State    Forester .iJ9 

i?tate        Highway        Commission, 

members    1975 

— commissioner    19T5 

— assistant    1975 

Superintendent  of  Public  In- 
struction    621,  34IJ 

TRAVBUNG  LIBRARIES 

The  Library  Board  may  estab- 
lish      !«» 

TRAVERSE 
See  '<PleadlB|r>' 

How  to  conclude 4111 

TREASON 

Disfranchisement    for 8! 

— ^Va,  Const.,  I  83 

Exclusion  from  registration  for.     *> 
Member  or  clerk   of  General  As- 
sembly not  privileged  from  ar- 
rest   for 344 

— Va.  Const..  I   48 

Definition   of 4SSS 

Proof  of,  punishment 438* 

Misprision   of 4394 

Petit  treason,  punished  as  mur- 
der    4741 

Amendment  of  Indiclnidnt  for  be- 
fore   plea 4877 

— after  plea 48il 

Conviction      of      dlsqimllfles     as 

Juror   5984 

TRBA  SURER!) 

See    "ConBty    and    City    Tremor- 
er«*'i  "State  Treaaarei^ 
TREATY 

Sale  of  escheated  land  of  for- 
eigner, delay  because  of  treaty.  5*4 

TREES 

See  also  "Stat*  Board  of  Crop 
Pent  CoinniiiuiloBrni''i  xfltate 
Elatoaioiaalat'' 

Removal  of  for  coast  survey —  >• 
Plans  for  protection   of  by  State 

Forester    "» 

Nurseries,    distribution    of    seed- 

lings    *» 

Digitized  by  VjOOQIC 


iin>sx 


Bee. 


TRBBS — Cob. 

Investigation    for   rust    in    cedar 

^.trees  8S6,  88( 

Diseases    of 885-905 

Infected  witli   "yellows" 8S4 

— unlawful  to  keep  or  sell 894 

— In8pectix>n     898,  899 

—destruction    . . ., 899,  900,  901 

Attaching  telegraph  or  telephone 

wire  to 4088 

Ornamental  or  shade,  injuring  in 

condemnation    proceedings 4JS2 

Harking    boundary,    penalty    for 

destroying,    removing,    etc 4479 

In  Capitol  Square  or  public 
grounds,  injut-y  to,  punish- 
ment     4483 

In    graveyards,    etc..    Injuries   to, 

punishment  1653 

Near  highways,  killing  or  injur- 
ing, penalty 47S0 

Shade  trees,  planting  by  abut- 
ting  owner    in    unincorporated 

town    4782 

— protection      of     by     posts     or 

frames    478J 

— penalty  for  injury  to 4782 

TRESPASS 

Orchard  inspector,  not  liable  for.   898 

Dog  as  subject  of 2324,  2326,  444S 

Preventing,  powers  of  supervi- 
sors    2743 

By   hunters S3C5 

Malicious,  costs 3623 

Boat    or    vessel,    taking    without 

consent,  penalty  for 3543 

"In  exercise  of  power  of  eminent 

domain   4342 

Jumping     on      or     off      railroad 

trains,    punishment 4470 

On  railroad  train 4471 

Aetioa  •( 
Judgment   in   unlawful   entry   or 

detainer  not  to  bar 6450 

By    personal    representative    for 

Injury   to  estate 58S6 

Action  against  personal  repre- 
sentative   for   trespass   by   de- 

cedent     6385 

Trespass    on    the    case    may    be 

brought    608( 

Pleading,    general    averments 

omitted    S9S9 

By  ABlmalN 
Power  of  supervisors  to  prevent. 2743 
Damages,  proceeding  to  recover 

for   8641 

Of    non-resident 8642 

Exemptions  not  to  extend  to  lia- 
bility   for 0583 

TRESPASS  ON  TRB  OASB 

For  recovery   of  fine 2643-3546 

By    personal    representative    for 

injury  to  estate 5336 

Against    personal    representative 

for  trespass  by  decedent 6386 

For  waste 5509 

—committed  pending  suit 5511 

Action  of  for  damages  and  pen- 
alty for  violation  of  statutes.  .6786 
May  be  brought  where  trespass 

win    lie 8035 

TRIAL 

See  also  «CriiBlBal  Pi«ee<ai«»i 
"New  Trials»|  oTerdlct" 

By   Jury Va.  Const..  |     11 

— of  motion 8048 

Term  of  court  ending  during. ..  .6973 

Civil  case,  without  Jury.; M13 

Venue    6049-60S3 

Time  for  after  service  by  publi- 
cation   6071 

Rehearing  as  to  parties  not 
served  8072 
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Issue  to  set  astdo  office  judg- 
ment    ,. 6136 

Interpleader    Jisi 

KfTect  of  change  of  parties  after 

verdict    6164 

Order  of  trial   of  causes. .  .6243,  6244 

Issues    • 6247 

Issue  out  of  chancery 6246 

Inquiry  of  damages 6247,  6249 

— time    for. 6249 

Variance    62S0 

When  final  Judgment  entered  af- 
ter verdict  set  aside 6251 

Bill  of  exceptions  tendered 4252 

— certificafe  in  lieu  of 6253 

Motion  for  new  trial,  when  un- 
necessary     (254 

Argument  of  counsel 6265 

When   non-suit   allowed 6257 

Jury,  may  carry  out  papers  read 

in    evidence 6267 

Faulty  counts  in  declaration.  In- 
structions to  disregrard 6268 

— verdict  and  judgment  on 6258 

Verdict  to  fix  period  at  which  in- 
terest begins 6269 

New  trials,  number  of 6260 

How  judgment  entered  on  bond 
with  condition  for  payment  of 

money  6261 

Judgment   against    less   than   all 

defendants   6263,  t2iB 

Joint   wrongdoers 6264 

Plaintiff   required   to   remit    part 

of  recovery,  appeal 6336 

Of  PartlCBlar  A«4Iobii  or  ProceedliiKs 
Of   Impeachments. .  .Va.  Const.,  {     54 
Caveat  against  Issuing  grant  on 

land  warrant 447 

— proceedings  after  judgment, 

448,  449,  460 
Violation    of    injunction    against 

house  of  prostitution 1524 

Physician,      proceeding     to     try 

right   to   practice 1614 

• — proceeding  to  review  refusal 
of  admission  to  examlnati<-n, 
refusal  or  revocation  of  li- 
cense   K14 

Dentist,  proceeding  to  revoke  li- 
cense     1«5»,  1651 

Proceeding  for  removal  of  officer. 2T06 

—Jury   2766 

Appeals  from  board  of  supervi- 
sors   allowing    or    disallowing 

claim  2Ti*3 

Violation  of  fishing  law "216 

Proceeding    for    enforcement    of 

forfeiture    8371 

Attorney,    proceeding    to    revoke 

license  of  or  suspend... 3424 

Probate  proceedings 6267,  5259 

Unlawful  entry  or  detainer 64« 

Petition   to   establish   boundaries 

of  land 6490 

— right  to  onen  and  close 5490 

Mandamus  or  prohibitio|i  pro- 
ceeding   5838 

— ^before  Supreme  Court  of  Ap- 
peals   5837 

Ouo  warranto  proceeding 5847 

Warrant    removed    to   circuit    or 

corporation   court 6017,  6018 

— appeals   from  Justices 6018 

Civil  warrant  before  Justice $022 

Of    appeals    from    Justices,    civil 

warrants    6038 

Rule     against     special     commis- 
sioner, receiver  or  purchaser.  .6276 
Claims  of  third  party  in  attach- 
ment   proceedings 6407 

Ib  CrlMlaal  Caacs 
Right  to  trial  by  jury, 

Va.  Const.,  i       I 
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On  plea  of  guilty 4S00,  4»27 

— Va.  Const.  I  8 

On    plea   of   not   rullty,    without 

Jury    4900.  4927 

— Va.  Const.,  I  8 

Presentment  for  public  nuisance.  1530 
Of  person   charged   with   violat- 
ing laws  for  protection  of  fl8h.3197 
Of    misdemeanor.    In    absence    of 

accused    4883,  4888,  4889 

^-on  indictment  or  presentment. 4889 
— by  police  Justices  and  Justices 
of     peace     without     warrant, 

when   4998 

On    Indictment,    presentmen.,    In- 
formation, againBt  corporation. 4891 
Persons    who    may    be    excluded 

from    4908 

Joint  verdict  in  case  of  disagree- 
ment as  to  one 1984 

Of  appeal  from  conviction  before 

Justice    4989,  4990 

TRIAL,  JUSmCB 

See  also  <'J«atlc«a  •€  tb*  Peace" 
Trial    of    misdemeanor    on    war- 
rant   4987 

Appointment,   term 4988 

Civil    Jurisdiction 4988 

Criminal  Jurisdiction 4987.  4988 

Appeal    from 4988-4990 

Process  returnable  before 4988 

Compensation 4988 

Cleric,  fee 4988 

Removal  of  cause 4988 

TROOPS 

Transportation  of,   duty   of  rail- 
road    8948 

TROUT 

SI7.P  of  that  may  be  taken. 3172,  3207 

Manner  of  taking S108 

Time  of  taking 8196,  .t20« 

Number  taken  in  one  day  or  pos- 
sessed at  one  time 32)8 

— penalty  for  violations  of  law, 

3196,  3210 
—counties  to  which  not  applica- 
ble    3210 

Buvlntr.  selling,  using,  when  un- 
lawful    3196 

— ^neralty 3198 

TROVER.  ACTJON  OF 

By     owner     of     adrift     property 

asralnst  land  owner 3671 

— burden  of  proof 3S72 

Kffopt  of  Judgment 6087 

TFTTCK 

Barrel,  standard 1472 

TPrST  COMPANIB9 

See   also  <^aBks  amd  Ba»kta«"t 

"Trustees"!  •"Tmsts" 
Shares    of    stock    of,    subject    to 

taxation    Va,  Con»t.,  |  182 

Law  applicable  to 4129 

Word  "bank"  Includes,  when.... 4128 

National   fianks  as 4149 

Incorporation     : 4146 

General  powers  and  duties 4146 

Name    4146 

Capital,  minimum  reoulred 4146 

— amount  to  be  paid  before  com- 

monclni;  business 4100.  4146 

Certlflcste    from    State    Corpora- 
tion  Commission  to  commence 

business 4106 

— publication   of 4106 

— "flllng  proof  of 4106 

— penalty     for     doing     business 
without  or  falling  to  publish.  .4106 

Powers    4146,  4148 

— as  agent 4148 

— as    trustee 4148 

— as  guardian  or  receiver 414t 
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— as  executor  or  administrator.. 4148 

— as  committee «HI 

— as  guarantor  or  security 4148 

— bond  rcciuired  of 4118 

—oath    of 4148 

Acceptances,  letters  of  credit 4112 

— limitation    on    amount    of    for. 

one  person,   firm,  etc 1112 

Bank     Jjullding.     limitation     on 

amount  to  be  Invested  In 4104 

— penalty  for  «xceedlng 41M 

Capital    stock,    part    paid    before 
commencing  business. .  ..4100,  4146 

— ♦zhen  balance  paid 4106 

Deposits,  refirulatlons  as  to  mak- 
ing or  withdrawing 4147 

— printing  In  pass  book 4147 

—posting    4147 

—of  two  or  more  persons,  or  sur- 
vivor,  how  discharged 4127 

Uxamlnatlons  by  State  Corpora- 
tion   Commission 4120 

— application     of     directors     or 

stockholders    for 4120 

^-expenses   of 4120 

— duty  of  ofDcers  and  directors ..  4120 

—fees   for 4122 

— refund  of  fees :41J2 

Examiners,    appointment 4121 

— assistants,  salaries 4121 

— salary,    oath,   qualifications 4121 

— ^bond 4121 

penalty  for  engaging  In  business 

In   more  than  one   place 4101 

. — for  investing  excessive  amount       • 

In  bank  building 4104 

.—for  doing  business  without  cer- 
tincate,    or    falling    to    publish 

certificate    4106 

— for  failing  to  furnish  statement 

of  financial  condition 4124 

falling  to  publish 4124 

— officer    refusing   assistance    to 

examiner    412* 

making   false   statement   of 

financial    condition 4124 

Process  against,  where  served.. 6063 
Receivers,    when    State  Corpora- 
tion   Commission    may    apply 

for    «« 

When  State  Corporation  Com- 
mission mav  dose 4120 

State  depositories.  Insolvency,  no- 
tice of  to  auditor  and  treas- 
urer   *120 

Safety  deposit  box  hired  bv  two 
or   more  persons,  right  of  v- 

cess  to <I28 

Statements  to  State  Corporation 

Commission     . . .-. 4120 

— publication  of 412t 

—form   of 41M 

•    As  suretv  on  bonds  of  ofBcers  of 
State  Corporation  Commission. 2708 

TRTT8TRRS 

See      also     «Traat     C;*aspaalcs^| 

Substitution  of,  power  of  clerk 
of  circuit  court.. Va.  Const.  J  lO' 

Trust  company  may  act  as 4148 

Death,  removal,  declination,  ap- 
pointment of  successor 62«i 

— ^motion  for.  notice,  etc »2»» 

— ^who  to  execute  trust  pending 

appointment   «'*• 

— ^by  courts  of  equity 6802.  62M 

Bond    J»;| 

— of  substituted  trustees. »S^ 

RemovBl    SJJI 

— nf  -uhntltnted  trustees 6»'4 

Suhotltuted  trustees,  powers,  du- 
ties,  etc 6204 

An  silen.  not  to  cause  estate  to 
escheat  M* 
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Of  cemeteries,  appolnUnent  and 

powers    of 50,  61 

Of  church S8 

— appointment  of 39 

— ^property  vested  In 39-41 

— BulU  by  and  against 42-44 

— property  may  hold 43 

— sale  or  mortgagre  by 46 

Of  property  of  Free  UEisons,  Odd 
Fellows,  Sons  of  Temperance, 

etc.   47-19 

Of  dissolved  corporation,  direc- 
tors as 3812 

— appointment  by  court 3813 

— powers   and   duties. 3812,  3813,  3814 

— actions  by  or  against 3813 

Of  property  for  purposes  of  com- 
mon school  education (48 

— report  to  county  school  bonrd.   648 
•  — proceedings  against  for  Irreg- 
ularities     648,  660 

—removal;  accounting. 650 

— appointment  of  new  trustee*..   650 

— vacancies 6S0 

Of  gift,  grant,  devise  or  bequest 
for  educational  or  literary  pur- 
poses     588,  690 

— actions  by  and  against 690 

— accounting  by 690 

State  to  be  for  donations  to  Uni- 
versity  of  Virginia 826 

Contract  of  with  governing  body 

of  trust S98 

Reports  to  examiner  of  records.  .2223 
Taxes  on  estate,  liability  for.... 2225 
Listing  property   for  taxation. .  .2307 

— payment  of  taxes 2*09 

Accounts,  recorded  In  will  book.SS9» 
Bonds  of.  recorded  in  bond  bnolc.S393 
Of  corporation,  action  to  recover 

call  on  stock  subscription 1843 

— compromise  of  claims  by 5440 

— service  of  process  on.... 6065,  6066 
— of    dissolved    corporation,    ap- 

j>ointment    SSIS 

directors   as 8812 

powers  and  duties 3812-3814 

actions  by  and  against 8813 

Of  building  and  loan  association. 4167 
— ^powers  passing  to  successor.  .4167 

—sales  and  conveyances  by 4167 

Joint,   survivorship 5160 

Sales  by  under  deed  of  trust.. .  .5167 

—compensation  5167 

— account  and  Inventory  to  com- 
missioner of  accounts 5404 

forfeiture  of  commission  for 

failure  to  make 5494 

When  proceeds  of  sale  of  real 
estate  In  partition  suit  paid  to 

trustee    6281 

Suit  to  sell  or  lease  real  estate, 

S33S-53<7 
— not  to  purchase  or  be  interest- 
ed In  lease 5311 

Transfer  of  trust  property  out  of 

Sftate  6851-68K6 

—discharge  of  trustee 5356 

Debts  due  by,  priority  of  pay- 
ment  from  decedent's  estate. 

5390.  5891,  5395 
Statement    by    to    commissioner 

of  accounts 6408,  5410 

— penalty  for  failure  to  maki>. 

6408,  6409 
Investments,  order  of  court  for.. 5430 

— securities   approved   for -5431 

Order   of  court   for   payment  to 

persons   entitled S433 

KJectment    bv,     performance    of 

trust  as  defense 5472 

Suit  to  recover  land,  liability  for 
rents,  profits  and  improve- 
ments     6499 
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Relief  against  forfeiture  of  land 
for  non-payment  of  rent, 
breach  of  condition  or  cove- 
nant     5532 

— time  for 5538 

Power  to  submit  to  arbitration.  .6163 
THt'STS 

See      also     "Tmat     OeMip«»l«»"t  ' 

«Tnuitee«*» 
Qeueral     Assembly     may     enact 

laws   preventing.  .Va.  Const.,  }  1(6 
Estate    not    to    escheat    because 

trustee  an   alien 514 

Trust   company   may  accept  and 

execute 4148 

Who  to  execute  pending  substi- 
tution of  trustee 6300 

Property     held     in,     liability     to 

debts   5167 

— spendthrift  trusts 6167 

Curtesy  and  dower  In 6168 

Deed  of  to  secure  debts,  form  of  .5166 

— sales    under 6167 

Real  estate,  sale  of  in  partition 
suit,  how  proceeds  disposed  of. 5281 

— suit  to  sell  or  lease 5335-6347 

how    proceeds    secured    and 

applied   5343 

Transfer     of     property     out     of 

State    6361-3366 

— sale   of   property   and    transfer 

of   proceeds £355 

TUBERCULOSIS 

See  also  »Sta«e  Boar«  of  Healtk'' 

In  domestic  animals 920 

Test   for   In   cattle 1224-1227 

Patients,    In   State   sanltorlum. .  .1513 

— Indigent    patient    In 1608 

— proceeding  to  restrain  from 
menacing  health  of  others. ..  .1516 

confinement    1616 

bond    1616 

— In     Jail,     almshouse,     hospital, 

etc..   examination,   report 1646 

segregation    1647 

— d'RlTifecting  apartment  occu- 
pied by 1648.  1649 

penalty  for  letting  apart- 
ment without  disinfecting 16t9 

Sanltorlum.      establishment      by 

State  Board  of  Health 1491 

— petition  for  election  on  estab- 
lishment of 1607,  1613 

— election,  how  called  and  held..lRA8 

— ballots,   voting 1609 

—result    1610 

-—grounds,  buildings,  apparatus, 

1510,  1511 

— management    1810 

— patients,  admission,  care,  treat- 
ment,   contributions 1613 

— citleR  end   counties  may  unite 

to  establish 1514 

board,   term 161 3 

contributions  1513 

Tf'NNBI.  COHPORATION 

See      «PobIle      Service     Corpora- 
tions" 
Incorporation   3865 

Tnwunsts 

Warning  signal   of  approach   to. 

railroad  to  provide 8970 

TITBNIP9 

Bushel,  standard 1470 

TrwrpiKB;  cosipawies 

See      upnblle      Service      Corpora- 

tionM"!  '^■nmpikcs"  • 
TITRNPIKBS 

See     also    «ntle«i    and    Towaa"! 

•Otoada"!  ^Streeta" 
Special  and  local   U<tialati«n  by 

supervisors  .--->-.<<.... 2013 
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Abandoned,  how  kept  In  order... 2099 

— control   ot J074 

Construction     4075 

Widtti   4075 

BrJd^es    4075 

Milestones    4070 

Completion  ot  section,  report  on 

to  court,  entry  of  order 1077 

Transfer  of  State's  interest  In  to 

county    3758 

In    which    State    interested,    sale 

of   under   mortgage,   etc I88» 

— divldehds  3890 

— annual  report  to  State  Corpor- 
ation    Commission ^..3892 

— report   of  manager  or  superin- 
tendent    3893 

Telegraph    and    telephone    line* 

on    403S 

—consent   of  supervisors 4037 

— regulations  of  use 4037,  4038 

Contracts  to  lay  water  pipe  lines 

along    4060 

Kxaminatlon    of 4078 

— viewers,   appointment 4078 

oath,  meeting,  report 4079 

form  of  report 4080 

recordation  of  report 4081 

Toll-gates,    erection 4077 

— changing  location  of 4077 

— number  of,  distance  apart 40S3 

—on    turnpike    within    half   mile 

of   city 4089 

Tolls,    suspension    for    failure   .to 

keep  road  in  repair 4082 

— resumption   4082 

— rates    4083 

— on  valley  turnpike 4083 

— rates  to  be  posted 40S5 

— collectors,   duty,   liability <086 

— forfeiture  (or  failure  to  pay. . .  1086 
— penalty  for  receiving  unlawful .  4087 
—on    turnpike    within    half   mile 

of  city 4089 

— on  Northwestern  turnpike  road, 

4096 
Transfer    to    county    by    stock- 
holder    4088 

Within   half  mile  of  city,   main- 
tenance   of 4089 

Changes  in  alignment  of 4090 

Title  to  abandoned  roadbed 4490 

Forfeiture   for  delay   In   comple- 
tion     4077 

Repairs,    how    enforced 4078-40S2 

— viewers,    appointment 4078 

—  ^-oath,   meeting,   report 4079 

form  of  report 4080 

recordation    of   report 4081 

—suspension    of  tolls 4082 

— examination   of   repairs 408S 

— fees  of  officers  and   viewers.'.  .4082 
Vehicles    prohibited   on    turnpike 
treated  with  artificial  'binder.  .lOQt 

Extension    of 4092 

— flnanelal  aid  by  counties 1093 

levies    fop 4093 

Owned  by  county,  grant  or  con- 
veyance to  turnpike  company. 4094 
Northwestern  turnpike.  State's 
Interest  In  transferred  to 
State  Corporation  Commission. 4096 
— duties  of  State  Corporation 
Commission      as      to      repairs, 

toils,    etc 4096.  40i»7 

— powers    of    State    Corporation 

Commission     40'>7 

Tnraplke  Compaaica 

Definition   3881 

Incorporation 3865 

Powers   3866 

Rminent   domain 3866 

—title  acquired  by 4369,  4373 

Kxtending  line  into  other  State. 3867 
— branches  of  lines. 3869 


INDEX 
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TURNPIKES — Cob. 

Crossing  public  road  or  changing 
course  of itii 

Connecting  with  works  of  an- 
other    38S7 

Contract  to  lay  water  pipes 
along   turnpike 4060 

Notice  to  of  petition  for  exam- 
ination of  turnpike 4078 

—of  report  of  viewers 4078 

Kxpense  of  proceeding  to  compel 
repairs  borne   by 40?J 

Penally  for  violation  of  law  iis 
to    tolls 1084 

Penalty  tor  receiving  more  than 
lawful   toll 1087 

Grant  to  of  road  or  turnpike 
owned  by  county 40«l 

Toll  gatherers,  service  of  pro- 
cess   on 50*6 

tvrpbntinb: 

.See  oiBapecHoB"!  ••Imreetora'* 

Inspectors   of.., 1400.   1401,  1402 

Barrels  for 1411 

Owner  to  mark  weight  and  ta.re.14U 

— penalty  for  failure 1417 

Brand  14« 

How  marked  when  unfit  to  pass.l4:t 
TYPE 

Insurance  policy  printed  In 4217 

Policy      of     accident      Insurance 

printed    In .«. 4315 

TVPHOS  FEVER 

Iteport,    quarantine. .  .1497.   1500.  1505 
Transportation   of  dead  bodies..  .17:8 
UMPIRE 

To  ascertain  loss  on  insurance 
policy  to  be  citizen  and  rest- 
dent  of  Virginia 4J08 

— oath    of 43»9 

Bribery    of 4i»3 

ITKDEUTAKER 

See  also  "Dead   Bodies"!   "PaUle 
Heaitk" 
.    Law  relating  to  embalmlnKf  when 

not  applicable    to 1724,  1726 

Dead  body,  transportation   of 1731 

Certificate  of  death,  signing,  etc.  1567 

Notice  of  death  given  by 1>«* 

Duties    of 1669,  157T 

Removal    or    Interment    of    body 

without   permit,    penalty.' ItSl 

Exempt  from  jury  service 5985 

liNDBRWRITER'S  AGBN«rr 
See  also  "lasnraace" 

Definition «1J 

Policies    issued 4313 

License    4313 

Deposit    4313 

Compliance  with  law 4313 

Penalty    for    failing    to    comply 

with  law 4314 

lNINCORPORATBa>  ASSOCIATION 
Suits     by     for     Infringement    of 

trade-mark,  party  plaintiff 1442 

Practice  of  dentistry  by,  regu- 
lations   1652 

— sign    displayed U.li 

— penalty  for  falling  to  display. l«iJ 

for  failure  to  make  report.  .1652 

— report  of  dentists  employed ...  165J 

Suits  by  and  against 6(58 

— process   6058 

— judgment  and  execution 6053 

VNINCORPORATBD  COMMCBnTT 
Boundaries     of     established     by 

court    . . , 1549 

— petition,  order  .  .■ 3556 

—costs    3SSI 

Animals    running    at     large    In, 

penalty    J**l 

ItNIOIV 
See  «Labor  Vatoa" 
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Sec. 
UNITED  STATES 

Defined    cl.  1,       5 

Recession    of    territory    to    Vir- 
ginia        16 

Concurrent       jurisdiction       witii 
State     over     torts,     magrazlnes, 

etc 17.  19 

Lease  and  purchase  of  land  by. 18.  19 

Condemnation    of   land    by 19 

Fine   for   Injury,    etc.,    to   signal, 

monument  or  building- 26 

Bonds    of,    investment    of   capital 

and  Income  of  literary  fund  In.   614 
Prisoners    of,    conlined    In   jail... 2875 

— pay  of  Jailors   for 2876 

—liability  of  jailor 2876 

Convicts  confined   In   State  peni- 
tentiary     4994 

^-expense    of 1994 

Debts   due,   order  in   which   paid 
from   decedent's   estate. 

BMO.  6391,  5395 

Statutes,  copies  as  evidence 6192 

Records      and      proceedings      of 

courts  of,  copies  as  evidence. . 3203 
Records  in   public  office  of,   how 
authenticated    to    be    used    as 

evidence   62')6 

Oaiccni  aii4  Baiployeea 
Officers,    soldiers,    sailors,    when 
not    deemed    to   have   acquired 
residence    for   purpose   ot  vot- 
ing      82 

— Va.  Const..  (  34 
— when    not   deemed   resident   by 
reason    of    being    stationed    in 

State    3984 

Ineligible  as  members  of  General 

issembly    Va.  Const.,  i     44 

Officers  of   not   eligible   to   serve 
on  electoral  board  or  as  regls- 

"ar  "r  Jud^e  of  election 84 

— Va.  Const.,  §  31 

nisnuallfled   to   act   as   Judge   or 

clerk   of  election 119 

Disqualified    to    hold    publle    ot- 

flre    290 

— exceptions  291 

Qualification    of   as   division   su- 

porintendent   of  schools (24 

^Ml^putv 624 

Disnuallfled    to    act    as    district 

school  trustee 637 

—deputy   «J7 

Disquallfled  as  city  school   trus- 
tee       786 

Acts  of  Assembly  furnished  to. .  388 
I>-><nectlon     of     list     of     Income 

taxes 2314 

Exemption  from  Jury  service 5985 

INITPn      STATES      RVREAV      OP 
PISBERIBS 

Taking  of  ffsh  by 3157 

|;NITRD   STATES   COMMISSIONER 
OP  AGRICULTURE, 

Rules  for  Inspection,  etc..  of  din- 
eased   cattle 1289 

UNITED  STATES  COURTS 

Attorney    General     to    represent 

State   In 376 

Acts  of  Assembly  furnished  to. . .  388 
Rtmoval  of  criminal   cases  from 

State  courts  to 4971 

'  Persons  convicted  in  conffned  In 

State  pen  Itentlary 4994 

Records  of.  how  authenticated  to 

be  used  as  evidence 6206 

Docketing  Judgments  of.... 6461,  6462 
— of  circuit  court  of  appeals. ..  .6462 
Clerk,  State  reports  furnished  to.  347 
— Acts  ot  Assembly  furnished  to.   S88 


Sec 
UNITED    STATES    DEPARTMENT 
OP  AGRICULTURE 

County    demonstration    work    in 

oo-operation    with....". !i22 

— appropriation     924 

— conference  with   Governor 926 

Slaughter-houses,  etc.,  licensed 
by   not    required   to   have  State 

license    , 1222 

Director  of  markets,  co-operation 

with   1234 

UNITED      STATES      GKOLOaiC^L 
SURVEY 
Co-operation  of  State  Geological 

Survey    with S29 

— expenses    j;29 

UNITED  STATES  MARSHAL. 

Acts  of  Assembly  furnished   to..   388 
UNITED  STATES  SENATOR 

See  '•ElecttoBs"!  "Primary  Eie«- 
tioaii'* 

Election  of  by   people 68 

Vacancy,  election  to  nil 69.  73 

Temporary  appointment 69 

Party     nomination,     method     of, 

how   determined 222 

Primary  election  for.  declaration 

of  candidacy 229 

— petition    229 

Abstract  of  votes  cast  for  at 
primary  election  forwarded  to 
Secretary  of  the  Common- 
wealth      241 

Contested  primary  election 247 

Fee  of  candidate  at  primary  elec- 
tion      249 

Expenditures  by  candidate 2S1 

—penalty  for  Improper  expendi- 
tures       262 

Statement    of   expenditures 233 

— when  and   where  filed 253 

— what  to  contain 253 

— oath   to 253 

— penalty  for  failing  to  file 255 

— not  to  qualify  until  filed 256 

UNIVERSITY  OP  VIR<iIMA 

Control   of 806 

Corporate  name 806 

Powers    M. .   S06 

Visitors    807 

— appointment,    number 807 

— Superintendent  of  Public  In- 
struction  a   visitor 807 

— term    807 

— vacancies 807,  808 

— meetings,   quorum 809 

— rector    80<» 

appointment    809 

special    meetings 809 

— secretary  809  • 

appointment   809 

— Executive   Committee 810 

— duties    8il 

— appointment    and    removal    of 

president  and  professors 811 

salaries   816 

— bursar   811 

— proctor    811 

— agents     811 

— servants    811 

— water  supply,  drainage,  etc....   811 
^-contracts  and  acts  confirmed..   S12 

— students,  testimonials   to 813 

— expenses   814,  988 

— reports    987 

annual    815 

— member  of  Congress  mav  be. . .    291 
— nomination    by   of    member    of 

Art    Commission 581 

— to  nominate  member  of  faculty 
to  SWatP  Board   of  Education..    596 

^Va.  Const.,   i   130 

President,   appointment 811 

— salary    K16 
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Sec. 
VNIVBRSITY   OP  TIItOINIA--C«m. 

— report    .: 986,  »8» 

—member  of  the  State  Geologi- 
cal  Commission 623,  S28 

Professors,    appointment Sll 

— salaries  SIC 

Branches  of  learning  taught 817 

— forestry    5H7 

Bonds,   payment 818 

Annual   appropriations. 819 

— conditions  S19 

Tuition  free  to  Virginia  students.   819 
Interest  on  debt,  sinking  fund..   820 

How  debts  contracted 821 

Donations,   how   Invested ii2 

— for   special   purposes,   how  ap- 
plied      822,  t>23 

— account  of 828 

^-declination,  disposition  of '.   824 

— Irrevocability    824 

— reservations    In 825 

— State  to  be  trustee 826 

— Corcoran    fund 827 

Forestry     course     conducted     by 

State   Forester 637 

Dead  bodies  furnished  to.. 1732,  1733 

— bond    1734 

State   Anatomical   Board 1729 

Professor   of  civil   engineering  a 
member      of      State      Highway 

Commission     1963 

■ — expenses    1976 

LAnd  of  not  subject  to  condemn- 

aUon    4S»4 

Power  of  eminent  doniain 4385 

Special  police  for 4804,  4805 

UNKNOWN  PARTIES 

Shares  of  in  partition 5284 

Order  of  publication  against 6049 

Within  what  time  may  have  case 

reopened    6072 

UNLAWPUI.  ASSAUI/T 
Conviction   of   on    Indictment  for 

malicious   assault 4926 

UNLAWFUL.  ASSBUBLY 

Suppression  4627 

Commitment   of    rioter,    on    fail- 
ure to  give  ball 4528 

Failure    of    Judge    or    justice    to 

suppress 4529 

Aid   to  judge   or  justice  in   sup- 
pression   of 4627,  4630 

Killing  or  wounding  in  suppres' 

sion   of 4631 

Punishment    .' 4532 

UNLAWFUL       ENTRY       OR       DE- 
TAINER 

Jurisdiction    6446 

—ot    Justices 5016 

— of  hustings  court  of  Richmond. 5913 
— of  court  of  law  and  chancery 

of   Roanoke 5947 

Proceedings    5445 

Pleading    5416 

Summons    o44r. 

— service,    return 6446 

— to   whom   directed 5447 

Plea  of  defendant 5446 

Trial,  precedence 6446 

Verdict    5447 

Judgment    5447 

— recordation  of 5216 

— conclusiveness  5430 

— not   to   bar   trespass   or   eject- 
ment     5430 

In  cities  and  towns,  for  failure  to 

pay    rent 5448 

Appeals    5449 

When   equitable    title   Is   defense 

to    6471-5473 

— action  by  vendor,  mortgagor  or 

trustee    6471-5473 

Writ  of  possession 6483 

— how  enforced 64(3 


SStb 

UNLAWFUL  ENTRY  OR  DBTAUBK- 
Caa. 

By    widow   deprived    of   mansion 

house  and  curtilage ill4 

To  recover  land  embraced  with- 
in boundaries  of  grant  under 
which  plaintiff  claims,  rule  for 

recovery   »4tt 

VSB  AND  OCCUFATIOH 

Of  land,   recovery   for 551* 

— against  tenant  falling  to  leave 

premises  at  expiration  of  term. 5517 
— effect   of   agreement   reservisg 

certain   rent 5519 

USES 

In   what   conveyances   possession 

transferred    to    use •!!( 

— deed  of  release  effectual  with- 
out lease 5151 

USURY 

Loans  by  building  and  loan  as- 
sociation   4154 

Rate   of  Interest. 5551-5553 

Plea,  evidence.  Judgment 5554 

Excess  recoverable,  how 5(55 

Corporation  not  to  plead 5556 

— not  to  charge 5*57 

UTTERING 

Punishment    4489 

Forged  public  record,  certificate, 

return,  attestation,   etc 44S4 

Forged  coin  and  bank  notes (437 

— having  In  possession  with  In- 
tent to  utter 44»» 

Sufficiency  of  indictment 4871 

Suspension  of  sentence  on  con- 
viction  of J4SI 

VACANCIES 
In  office.  General  Assembly  to  de- 
termine   in    what    case    offlee 

deemed  vacant Va.  Const.,  I    56 

— by  election  to  General  Assem- 
bly     Va.  Const.  I    44 

Officer  becoming  insane 13T 

Accepting   office    or   employment 

under  United  States tH 

Failing     to     qualify     and     give 

bond    837,  329.  »«: 

— Va.  Const,  |  113 

Filled  by  Governor. 331.  132,  333.  I3( 

— Va.  Const,  t  78 

As  result  of  contested  election..  tV 

Candidates   2«,  M7 

Election   to  fill 83.  ISO,  IJT 

Term   of  officer  elected  to  fill...  IJJ 

— appointed   to  nil...'. 134.  13( 

In  Particvlar  Ofleea  or  Baards 

Art  Commission Ml 

Assessors  of  land   for  taxation ..  2131 

Attorney  General IJl 

Auditor   of  Public  Accounts IJt 

Ballast    masters 1(5* 

Board  of  Agriculture 1991 

Board  of  Bar  Examiners 3419 

Board  of  commissioners  to  ex- 
amine   pilots 3614 

Board  of  Drainage  Commission- 
ers     1751 

Board  of  directors  of  bank 41It 

— of   corporation JJH 

Board  of  Medical   Examiners 16H 

Board  of  Veterinary  Examiners.  1!74 

City    officers 136.  2704.  29M 

City  school  trustee iW 

Clerks   of  courts 136-lSl 

Clerk  of  Supreme  Court  of  Ap- 
peals     $311 

Commissioner  of  Agriculture  and 

Immigration    122.  329.  331,  UM 

Commissioners   of  election lU 

— primary  election JM 

Commissioner  of  Insurance.  122.  41*1 
Commissioner  of  Prohibition. 

123,404 
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Sec. 
TACAlfCIKB— Cob. 

Commissioner  of  the  revenue... 2702 

Council,  of  city 2>33 

— city  of  flrst  olass 3920 

— town    3093 

County   officers. 13(,  3704 

Commonwealth's  attorney, 

13(,  188,  3702.  2704 

County    o)«»k 136,    !702 

County  school   board 640 

County    surveyor 2702 

Dairy  and  Food  Commissioner.  .1156 

Directors   of   corporations 37S9 

Director  of  insane   hospital 1006 

Director  of  penitentiary Ij33 

District   officers 136,  3704 

Division      superintendent     of 

schools    607,  626 

Electoral  board .^4,  92 

— Va.  Const.,  I  31 

Qeneral   Assembly.  .Va.  Const.,  I     44 

— writ  of  election  to  All 81 

^Va.  Const.,  I  47 

Oovernor 120 

— Va.  Const.,  I  78 
Harbor    commissioners    of    Nor- 
folk,  Portsmouth  and  Niirfolk 

County    3666 

Harbor  master.  Warwick   Coun- 
ty   3679 

Inspector  of  flour,  etc 1401 

Inspector  appointed  by  Commis- 
sion  of  Fisheries 3133 

Judges    G8S9 

— removal   of  residence 5977 

— failure   to   qualify 5978 

— term  of  successor 5889 

^Va.  Const,  I  102 

— of  Supreme  Court  of  Appeals, 

temporary  6365 

^Va-COnst,  H  88,  102 

clerk   3381 

Justices    3093 

Library  Board 360 

Lieutenant    Oovernor 120,  121 

Mayor  of  town 3003 

— of   city 3010 

Member  of  Congress 73 

Officers  of  county,  city,  town  or 

district    136.  2704,  2988 

— when  officer  becomes  insane...   137 

Officers  of  corporation 3789 

Orchard   Inspector 898 

Register  of  Land  Office..  122,  329.  331 

Registrar  of  elections 86,  88 

School   trustees. C31,  6S2 

— in   cities 780 

— by  removal  from  district. .  .638,  786 
School  trustee  electoral  board . . .   629 

Second    Auditor 122,  329,  331 

Secretary  of  the  Commonwealth, 

122.   329,  331 
Secretary,   Virginia  Military   In- 
stitute      836 

Sheriir 2702 

Special  police  for  counties. 4798,  47!I9 

State  Accountant 560 

Stale  Board  of  Accountancy 566 

State    Board    of    Dental    Exam- 
iners     1612 

State  Board   of  Rducatlon 599 

— Va.  Const..  |  130 

State    Board     of     Examiners    of 

Graduate   Nurses 170^ 

State  cadetship  at  Virginia  Mili- 
tary  Institute 8<5 

Siate  Corporation  Commission. .  .3702 

— Va.  Const..  |   165 

State  puEll  at  William  and  Mary 

Collesre  988 

State   Treasurer 122,  329.  331 

Superintendent  of  penitentiary..   383 

Superintendent   of   the  poor 2702 

Superintendent  of  Public  Instruc- 
tion       621 


Seo. 
VACANCIES — Coa. 

— Va.  Const.,  I  181 
Superintendent  of  Public  Prlnt- 

,    'ner    122.  829,  331 

buperlntendent   of  roads... 2019,  2020 

Supervisor 2702 

Surgeon  of  penitentiary 333 

— of  prison  farm 383 

Tobacco   samplers 1350,  1361 

Town   officers 136,  2704,  2983 

Treasurers    2702 

— for  failure  to  give  new  bOiid..2777 
Trustees    of    property    held    for 

school    purposes 650 

United  Statex  Senator 69,  73 

Visitors    of    University    of    Vir- 
ginia       U07 

— of    Virginia    Agricultural    and 
Mechanical   College   and   Poiv- 

teclinlc    Institute 859,  862 

— of  Virginia  Military  Institute.   83S 

president   83$ 

— of  William  and  Mary  Cjllege..  935 
Virginia  Normal  School  Board..  941 
Virginia   State   Board    of   Exam- 

mers  In  Optometry 1626 

VACATION 
Of  Justice  of  Juvenile  and  domes- 
tic relations  court 1948 

Of  civil  and  police  justice SlOl 

Of  guard,  at  St.^te  farm s<53 

— at    penitentiary 6041 

Of  plat  of  city  or  town  lots, 

5220-5222 

VACATION  PHOCBBDINGS 

Abatement   of   public   nuisance.  .1520 

— house  of  prostitution  as   .1522-1524 

Accounts  of  assessois  cerllfled.  .2250 

— of  flduclarles,  settled 5416 

In  actions  at  law 6308 

Administration  on  estate  of  per- 
son presumed  to  be  dead. 5362-5368 
Appeal    of   person    denied    regis- 
tration as  voter 103 

— Va.  Const,  i  19 

— from  refusal   to  renew  license, 

from  Board  of  Embalming 1721 

— from    disapproval    by    attorney 
of  title  to  real  estate  purchased 
by  county  or  school  board. ..  .2709 
— of  removed   or  suspended  city 

officer    3010 

^-on    assessment    for    local    im- 
provements    3071 

— from    sentence    of    justice    for 

contempt   4528 

Appointment,    assessors    of    land 

for  taxation •.  22.13 

— ball   commissioners 6188 

— ballast    masters 3648 

— clerk  of  Supreme  Court  of  Ap- 
peals   3381 

deputy    S379 

— commissioners  In  chancery. ..  .6178 

Instructions    to 61.S2 

— commissioner  to  vote  in  meet- 
ing  of   supervisors   In   case   of 

tic    2718 

— committee   to   inquire  Into   ne- 
crsslty    for    general    Index    In 

clerk's    office 3395 

action  on  report  of 3396 

— county   surveyor. 126 

— electoral  board 84 

Va.  Const,  |  31 

in   city  of  second   class. ..  .2897 

fllllng  vacancies 84,  32 

— guardians     6316,  5317 

— guardian  ad  litem 6038 

In    proceeding    to    establish 

drainage    district 1741 

— local  board  of  review 2226 

— special  police  for  counties. ..  .4797 
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Bee. 
VACATION  PROCBBDINGS — Cob. 

for  watering  place,  univer- 
sity, college  or  niunutacturlng 
establtshmenl 4804,  4805 

— receiver,  for  co-operative  life 
Insurance  or  casualty  com- 
pany     4261 

for  estate  ot  infant  marrUd 

woman    5138 

In   attachment    proceedings. 6389 

— reviewers,  In  proceeding  to  es- 
tablish drainas;e  district 1738 

— superintendent  of  the  poor J26 

— surveyor  of  land  sold  for  de- 
linquent  taxes 2480,  3481 

— successor  to   trustee A2S8-6.302 

requiring. bond  of  trustee.  .6301 

— trustees  for  churches 39 

Appraisal  of  value  of  stock, 
stockholder  dissenting  from 
consolidation    3822 

Approval,  bond  of  owner  of 
house   of    prostitution 1527 

— Investment  by  supprvisors, 
sinking  fund   for  road   bonds.. 2118 

^-compromise  of  action  for 
wrongful    death 5789 

Attachments   6397 

Automobiles,  seizure  and  sale  of 
for  violation   of  law 2146,  2147 

Bail 4829-483^ 

— person  charged  with  transport- 
ing ardent   splrita 4657 

Bill  of  exception  signed 6262 

Bond,  officer  required  to  give 
new  or  additional 280 

^-of  depository  of  school  funds 
given   734 

^-of  assessor  of  land  for  taxes 
given    2211 

—of  clerk.  Supreme  Court  of  Ap- 
peals taken  in 3384 

Capias  against  defendant  about 
to   quit    State 6419 

— defendant   giving  bond 6422 

^-quashing,    discharge 6423,  6424 

Certificate  of  facts  proved  given 
by  judge 6331 

Certiorari  to  diminish  record  In 
criminal  case 4933 

Commitment  of  witness  for  re- 
fusal to  testify 6221 

Condemnation    proceedings 4361 

Confession  of  Judgment  or  de- 
cree     6130  • 

Correction  of  list  of  paid  poll 
taxes  110 

— Va.  Const..  {   38 

Decedent's  estate,  committed  to 
sherlfr   or  sergeant 5374 

— motion  for  order  to  distribute. 5439 

Decrees  In,  effect  of.  lien 6307 

Delinquent  children,  investiga- 
tion of  violations  of  law  re- 
lating to 1920 

— Incidental  powers  of  courts, 
judges  and   offlc-rs 1921 

— commitment  to  Board  of  Char- 
ities and  Corrections  or  insti- 
tutions     1905 

Delinquent  tax  list  furnished  to 
court 2417 

Detinue,  order  of  sale 5798 

— exception  to  bond J799 

— contest  of  right  of  pla'ntlff  to 
have  possession  taken  from  de- 
fendant     6600 

Disagreement  between  assessor 
of  minerals  and  commissioner 
of  revenue,  referred  to  court.. 2238 

Discharge  of  execution  debtor 
falling  to  answer  Interrogato- 
ries     6506 

Enforcement  of  provisions  of 
law  relating  to  primary  elec- 
tions       224 


Sec 
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Exemption  of  wages  from  gar- 
nishment     6554 

Extension  of  time  for  report  and 
survey  in  proceeding  to  estab- 
lish  drainage  district. 'iil 

Extradition  of  fugitive  from  Jus- 
tice     - 5063,  3*«5 

Habeas    corpus S848-S8tl 

—  to  test  detention  of  lunatic. 
Inebriate,    etc I62> 

Injunction    ' MJl 

—  dissolution  of tltt 

— against    house    of    prostitution. 

1522,  1524 
— against    railroad    (or    violation 
of  law  relating  to  transporta- 

.    tlon  of  live  stock <»•• 

— against  violations  of  law  relat- 
.   Ing  to  advertisement   of  intox- 
icating  liquors »t» 

— against  nuisance  under  prohi- 
bition   law    4«3() 

— In   attaphmenl    proceedings M39 

Instructions  to  commi-ssloners  in_ 

chancery    H'ii 

Interpleader  proceedings 

«1&2.  61S3.  6U; 
Jail  prisoners  put  on  State  con- 
vict road  force it'i 

Judgments   in.   docketing '"US 

—lien    of <*'♦ 

Mandamus    58J9.  »«4» 

Motion  to  quash  execution 64H 

Notary  to  give  bond ttii 

Oath,  of  division   superintendent 

of   schools   taken    In 625 

— of  city  school  trustee 'tt 

— of  Board  of  Veterinary  Exam- 
iners     1275 

— of  Justice  ot  Juvenile  and  do- 
mestic relations  court 1946 

Order     for     sale,     of     perishable 

goods   levied   on 28'- 

— for  enforcement   of   forfeiture. J3«' 
— estate     of     Infant      married 

woman    513* 

—In    detinue 57»« 

— in    Interpleader   proceedings. 

6153.  «i»: 

— m   attachment   proceedings i>3^i 

— on      distress      warrant       when 

property  is  expensive  to  keep.tiis 
Order    for    election    on    bond    is- 
sue  by   city   or   town 3082-W88 

;:rfor  election  of  additional  jus- 
tices of   the   peace   in    cities... S»<I 
— for  election  of  directors  of  cor- 
poration     3S6S.  S«»4 

— designating'   person    to    sit   for 

police  Justice. 36»« 

— for  taking  deposition  of  prose- 
cutrix In  rape  case M15 

— as  to  custody  of  children  when 

parents   separated 5327-5516 

— forbidding  waste  by  tenant 5511 

Order  of  publication  to  com- 
mence  suit 6069.  <*76 

— dispensing  with   publlcatlo,n  In 

newspaper 66'* 

— of    notice    to    take    account    by 

commissioner  In  chancery 618S 

Petition  to  have  person  declared 
feeble  minded l"'* 

—  ■•to  reopen  coal  mine  closed  by 

Inspector   H'* 

— for  writ  of  error tiU 

— against     tenant    committing 

waste    5511 

— filed  In  pending  ehancery  sult.j»9« 
Proteedlng  to  enforce  treatment 
prescribed   by  Crop  Pes^ Com- 
missioner    6'' 

— to  compel  turnpike  company  to 
repair  road. 46'' 
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— to     liquidate     Insurance     com- 
pany     -12-I J 

— to  prove  lost    records. ..  .6203,  C204 

Prohibition    5839 

—contempt  proceedings 5840 

Process  (or  arrest 1823 

Powers  o(  chancery   judifes   In,.  .6307 
— to    enforce    obedience    to    de- 
crees and   orders 6309 

Qualification  of  State  Account- 
ant        550 

— members  Board  of  Medical  Ex- 
aminers     1610 

—examiner    of    records 2219 

— district,  county,  city,  town  of- 
ficers     2696 

— civil  and  police  Justice 3099 

— i-oyster  Inspector 3219 

Quo    warranto    proceedlner8.58l2-'>8l> 
>  Release  by  court  of  prisoner  con- 
fined for  failure  to  pay  fine  and 

costs    4952 

Release    of-  part    of    amount    of 

JudKment  or  decree 9333 

Removal  of  trustee 6S01 

Removal     of    cause    to    another 

court   6175 

Removal  of  deputies  to  officers.  .2701 
Reports  to  judge  by  Institutions 
recelvlntr  delinquent   or  desti- 
tute children 1918 

Rule  against  commissioner,  re- 
ceiver or  purchaser  to  recover 

money 6274 

Sale  or  exchange  of  school  prop- 
erty        S49 

Sale    of    property    for   delinquent 

town  taxes 2457 

Sale      In      Interpleader      proceed- 
ings     6153,  Sir>7 

Subpoena  duces  tecum 6219 

8il*penBion  of  treasurer,  clerk  or 
other  officer  for  failure  to  set- 
tle  accounts. 2201 

Treasurer  required    to   give   new 

bond 2777 

Vacancies     fllled.      In      electoral 

board    32 

— public    offices 136.  138,  139 

— city   council -983 

— town  council 3003 

Venire  facias  for  Jurors 5993 

— where  county,  city  or   town  's 

parly   S006 

— to  trv  criminal  case 1897 

Witness,   attendance   compelled.  .6220 
— commitment  for  refusal  to  tes- 
tify     6221 

VACCINATION 

See  "Coataarloiw  Dlseaacs"!  **Pnb- 
He  Health"!  "State  Board  of 
Healtk-* 

Compulsory    1493.   1630 

Of  teachers  and   pupils 1529 

Penalty  for  violating  regula- 
tions      1605,   1530 

Free  to   poor Ib30 

Laborer    constructing    works    of 

public   Improvement 15  U 

Improper,    penalty 1632 

VAGRANTS 

Who  are 2808 

Proceedings   against 2809,  28 

Bond   2899 

Punishment -2810 

Discharge     1809.2810 

VALIDATING  STATUTE 
See  "Statatea" 
Effect  of  repeal  of » 

VALLKV  TITRNPIKK 

See  ••Hoadu"!  "TaraplKea^ 

Rates  of  toll  on 4933 


Seo. 
VARIANCE 

Acquittal  of  offense  because  of, 
not  a  bar  to  further  prosecu- 
tion     4774 

Between    Indictment    and    proof, 

amendment  4878 

Between     writ    and    declaration, 

how  availed  of > 6103 

Amendments  of,  pleading 6250 

Special    verdict 6250 

VEHICLES 

See  also  "Autoaioblles'' 

Turnpike    toll    on 40'':i 

— on   valley   turnpike I0S3 

Use  of  on  turnpikes  treated  with 

artificial    binder 4091 

Used      in      transporting      ardent 

spirits,    seizure 4657  . 

— huw  disposed  of 4668 

Driving  on   sidewalk   In   town   or 

village    4733 

Standing  on  railroad  tracks 4734 

On  roads,   passing  to  right 1739 

Driving     at     excessive     rate     of 

speed   on    roads,   streets,   etc... 4741 
Lien    of    keeper   of    livery    stable 

or  garage  on $446 

VE.\DlTIONI  EXPONAS 
See  also  ■'EbcecutliHiai'' 
On    execution    on    Judgment    for 

debt    due   State 2527-2530 

On    distress    warrant 5628 

Issuance     6493 

— on   death  of  officer 6494 

VENDOR   AND  VENDEE 

KJectment  by  vendor,  when  equi- 
table title  of  vendee  a  de- 
fense   5471,  6473 

VENDOR'S  LIEN 

Negotiation  of  warehouse  re- 
ceipt, effect  on 1338 

On  real  estate,  void  unless  ex- 
pressed In  conveyance 5183 

Satisfaction,  duty  of  creditor  to 

enter  on  record 6466 

— penalty  for  failure jl.">6 

— proceeding  to   enforce 6456 

— presumption  of  payment 64.16 

Assignment  of  debt,  entry  of  on 
record    6457 

VENIRE  FACIAS 

See  also  'KTrlmlaal  Procedare" 

Issued  by  clerk  of  court. .  .6992,  5993 

Service,    return 5992 

To   supply   deficiency 5999 

For  as   many  Jurors  as   may   be 

necessary    5999 

Irregularity,    when    verdict    set 

aside    for 6002 

— failure  of  record  to  show,  ef- 
fect   of 6002 

Special  Jury 6005 

When    city,    town    or    county    Is 

party    6006 

For  grand  Jury 4852 

—effect  of  Irregularities  in 4861 

In  criminal  cases,  clerk  to  Is- 
sue      4893,   4895 

— Irregularities,  when  verdict  set 

aside    for. 4<95 

—contents 48.t5 

— when   another  directed 4896 

— person  summoned  falling  to  at- 
tend,  penalty 4896 

— when  may  Issue 4897 

— for  trial  of  convict 5057 

— upon    change   of   venue 4916 

Fee   for  executing 4927 

VENTILATH»N 

See  ••CommlmiioBer  of  Labor^ 

Of    coal    mines 1847-1853 

Of   mines •.•.i?5,'? 
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See  alao  "JBrtodictlOB" 

Actions   and  suits   generally, 

604».  tf060 

Action  to  recover  penalty  for  vio- 
lation of  license  or  revenue 
law   2S95 

Actions  and  motions  on  bonds  of 
treasurers 2789 

Action  agralnst  telegraph  or  teip- 

Jhone  company  to  recover  for- 
eltures   tor  failing  to  receive, 
transmit   or  deliver  message.  .4047 
Actions  against   guaranty,   fldei- 

Ity  and  security  companies. ..  .4345 
Action  on  judgment  of  Justice.  .6040 
Administration   of  real  assets  of 

decedent  a396 

Appeals  from  rulings  of  Com- 
missioner of  Labor 1831 

Appointment  of  receiver  of  es- 
tate of  infant  married  woman. f!13< 

Assignment   of  dower 3126 

Attachments  $381 

—for  rent S416-6418 

Automobile,  proceeding  to  seixe 
and  sell  for  violation  of  law.. 2146 

Certiorari    3058 

Condemnation    proceedings 4341 

Ejectment    6433 

Fine,   proceeding  to  recover 2514 

Forfeiture    for   violation    of  flsh, 

game,  -oyster  laws. 316* 

Injunctions    6318,  6319 

Mandamus  S068 

— to  establish  roads  and  bridges 

between  counties 1942 

Motion  for  appointment  of  trus- 
tee   for    gifts    for    educational 

or  literary  purposes 6*0 

Motions  on  bonds  of  treasurers. 2789 
Motion  by  officer  against  deputy 

for  default,  etc S838 

Motion  for  Judgment  against 
sheriff   or  constable   failing   to 

account  for  fee  bills 3499 

Motion  against  public  service 
corporation  falling  to  establish 

wagon-way 3888 

Motion     to    recover    money    due 

by  master  for  apprentice 5398 

—complaints  t^^tween  master  and 

apprentice 6309 

Motion    by   surety   against   prin- 
cipal to  recover  money  paid... 5777 
Motion    for    Judgment,  on    bond 

taken  by  olBcer 9046 

— on  bond  of  sheriff,  sergeant  or 

constable  ■ 9045 

— for  Judgment   generally M*» 

Motion   to  nuash  execution 9499 

Partition  of  land 5279 

Petition     to    reopen    coal    mine 

closed  by  Inspector 1870 

Petition   to   establish    boundaries 

of    land 5490 

Petition  for  relief  of  surety  from 

bond     5771 

— for  indemnifying  bond 577« 

Petition  for  sale  of  homestead 
estate  by  widow  and  children.  .6612 

Probate    of   wills 6217 

Proceeding  to  test  right  of  phy- 
sician   to    practice 1614 

Proceeding  to  establish  drainage 

district    17S8.   1739 

Proceeding  to  have  chlM  released 
from   operation   of  child   labor 

law    1816 

Proceedlnar  to  correct  assess- 
ments   for    taxation 2286,  2237 

Proceeding  to  declare  stream   or 

canal    a   lawful    fence. ..  .3553.   8564 
Proceed  In  «r  for  recovery  of  stock 
subscription   S84S 


Sec 
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Proceeding  to  transfer  property 
of  Infant   or  Insane  person  out 

of   Stale 5850.  5Jil 

'—property  held  in   trust..  .6861,  S3»3 
Proceeding   to   change    name   ot 

person     MU 

Proceeding    to    enforce    lien    on 

personal  propertv *44i 

Prohibition   *»6t 

Quo  warranto lOSl 

Sale  of  estate  of  infant  married 

woman    6137 

Scire  facias  or  action  on  Judg- 
ment   of   Justice 9616 

Riilt  to   supply  link   In   title 47t 

Suit    by    commonwealth    to    ra> 

p.al    grant 486 

Suit  for  divorce »10S 

— to  affirm  or  annul  marriage. .  .5106 
Suit    by   life    tenant   aaralnst   *•• 
mainderman    for    sale    of    fee 

simple     -. 6161 

— remainderman  against  life  ten- 
ant     S161 

Suit  to  sell  real  estate  of  Infant 

or  insane  person bStS 

— estate  held  In   trust S33S 

Suit   to  enforce  mechanic's  lien. .6437 

Tnlawful   entry  or  detainer S445 

Waiver  of  Jointure »121 

Warpint  for  small  claim 6030 

CrlsalBal  Prececdtasa 

Constitutional  provision, 

Va.  Const.,  {      8 

Prosecution  for  homicide,  death 
outside  of  State 4338 

— In  duel  fought  outside  of 
State    4418,  4421 

^-death  in  one  county  where  in- 
jury Inflicted   In   another 4T71 

— dtath  without  State  from  in- 
jury  Inflicted  within 4776 

— ileath  or  Injury  without  State 
Inflicted  by  one  within 4778 

Off<-nse  committed  wholly  yr 
partly  without   the  State 47<i9 

LArceny  or  robbery  committed 
outside    of    State 4769 

Offense  committed  on  boundary 
of   two   counties 4771 

Injury  without  State  inflicted  by 
one  within  the  State 4776 

Leaving  State  to  evade  law  re- 
lating to  duels 4<2l 

Prosecution  for  violation  .jf 
rules  of  Crop  Pest  Commis- 
sioners      671 

Prosecutions  for  transporting  or 
storing  food  under  unsanitary 
conditions    1226 

Prosecutions  for  violations  of 
food    law 1223 

Prr»ecution  of  commission  mer- 
chant    1256 

Proceeding  to  test  right  of  phy- 
sician to  practice 1614 

Prosecution  of  husband  or  par- 
ent   for    failure    to   support   or 

desertion  of  wife  or  child 1942 

'   Violations  of  law   as   to   oyster* 

and  shell  flsh 3355 

Prosecution  for  allowing  ani- 
mals to  run  at  large  in  vil- 
lages and  unincorporated  com- 
munities  3661 

Violations  of  "laws  relating  to 
pilots    3621 

Prosecution  for  building  wharf 
without  permit  from  harbor 
commissioners  3676 

Violations  of  law  relating  to  sep- 
arate railroad  cars  for  white 
and  oolored  paasengera IN* 


Digitized  by 


Google 


nrbfix 


(501) 


8«o. 
\-KNt'B— Cob. 

Violations  by  railroads  of  law  ns 

to  caboose  oars 4015 

Proceedings   under    law    relating 

to   cruelty   to  animals 4562 

Prosecution  of  railroad  compi- 
nles  for  transportation- on  Sun- 
day     4B74 

— of   steamboat   companies 4576 

Prosecution  for  pandering 1579 

Prosecution  for  sale  of  Intoxicat- 

ing  liquor • 463« 

Prosecution  of  accessaries ITte 

Where  warrant  of  arrest  re- 
turned      1824 

ChaBKC  of  Venue 
Special    law    changing    prohibit- 

ed    Va.  Const..  |     63 

Change  of  In  criminal  prosecu- 
tions     4914 

— admission  of  accused  to  bail.. 4916 

— duty  of  clerk  of  court 4916 

— procedure  on  removal 4916 

— In  prosecution  for  violation  of 
prohibition    law 4663 

VERDICTS 

On   escheator's    tnguest 4»» 

On   petition   for   redress   against 

escheat    ' 498 

Of  orchard   Inspectors *. .   900 

In  proceeding  to  cortmli  Inebri- 
ate  or   drug   addict   to   private 

hospital   1071,   1072 

For  plaintiff  In  contract  action, 
when  judgment  entered  for  de- 
fendant     3624 

In    action    against    railroad    for 

stock  killed  or  Injured 3996 

Of  coroner's  Jury 4811,   4812 

In    action    of   unlawful   entry    or 

detainer    6447 

In   action   of  ejectment ....64«7 

— against   several  defendants. ..  .6467 

—for  plaintiff   6474 

— for  defendant    5475 

— description  of  premises  re- 
covered     6476 

— for  undivided  Interest   6477 

— plalntirr's   title   spedfled   In 5478 

— plaintiff's  right  expired  before 

trial    6479 

— for  damages  for  waste 6481 

— for  damages  to  plaintiff 6495 

— allowance  for  improvements  by 

defendant 5496,  6496 

In  action  to  recover  damages  for 

wrongful  death    6787,  5788 

In  action  of  detinue   6802 

Quo  warranto  proceeding 5847 

Set  aside  for  irregularity  In  ve- 
nire  facias   or  In   empanelling 

jury    6002 

Court  not  to  direct 600x 

By  jury  of  three  persons 6012 

Defects  in  pleading  for  which  not 

set   aside    6119 

Death  or  change  of  parties  after. 6164 
In  suit  to  remove  cloud  on  tifle, 

effect  of 6248 

Special  verdict.  In  case  of  vari- 
ance      6250 

Set  aside,  what  judgment  en- 
tered      6261 

— assessment  of  damages 6261 

On  declaration  containing  faulty 

counts     itfi 

Interest  awarded  in    6259 

Excessive,  correction   6338 

Reduced  and  accepted  under  pro- 
test,  appeal    6336 

In   Crimtaal  ProeeedlaKa 
To  be 'unanimous Va.  Const.,  i  8 


S«o. 
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'When  set  aside  for  Irregularity 
In  venire  facias.  Impanelling 
jury,    etc    4896 

When  acquittal  because  of  In- 
sanity      4913 

Set  asMe,  of  what  erlme  accused 
may  be  convicted  on  second 
trial 4918 

Conviction'  of  part  of  offense 
charged    ,. 4918 

Qf  guilty  of  involuntary  man- 
slaughter on  indlotment  for 
homicide     4920 

Finding  guilty  of  murder,  to  spe- 
cify degree  of   4919 

Of  unlawfully  wounding  on  in- 
dictment for  maliclouely 
wounding    4920 

Conviction  of  petit  larceny  on 
Indictment  for  grand  larceny.  .4921 

— where  thing  stolen  is  of  valu« 
of  flfty  dollars  or  more 4921 

Of  not  guilty  on  indictment  for 
felony  to  bar  prosecution  for 
attempt    4923 

For  attempt  on  Indictment  for 
felony    • 4922 

Judgrment  on  general  verdict  of 
guilty  on  Indictment  contain- 
ing several   counts    4923 

On  joint  trial.  In  case  of  dis- 
agreement as  t4>  one  4924 

VKSSBIiS 

See  also  "Adrift  Propcrtr"! 
"Plloto»|  "Scsbmb"!  «Wrccka" 

Record   of   tobacco  transported.  .1393 

Nuisance  on,  proceeding  by 
health  officer  to  abate 151.<( 

—expense    1519 

Quarantine  regulations  for 1534 

— to  whom  and  what  to  extend.. 1636 

— penalty   1635 

— ^when  vessel  and  cargo  put  in.  1536 

— Inquiries,  penalty  on  master- 
passenger,  etc.,  for  refusing  to 
answer    1637 

— master  failing  to  .deliver  bill 
of  health,  log  book,  etc   1638 

—expense  of   1641 

County  bridge,  making  fast  to, 
loading  or  unloading  from, 

1994,    1995 

Required  for  Chesapeake  Bay 
ferries    2044,    2046 

Owners,  examination  of  by  ex- 
aminer of  records  2S21 

Seizure  by  Commissioner  of  Fish- 
eries for  violations  of  Iaw....816B 

Forfrifurc  tor  violation  ol  oyster 
laws,  etc.,  disposition  of  pro- 
ceeds     3262. '^3275 

A<1rlft,  proceedings  as  to. .  .3664-3568 

Assistance,  to  stranded  vessel  or 
cargo    ^ 3S9» 

— penalty   3600 

When  pilot  to  convey  to  quaran- 
tine      364K 

Bound  to  or  from  Potomac  river 
exempt  from  pilotage   3647 

Ballast,  notice  of  unloading. 

3656,  3666,  3657 

Burial  of  dead  bodies  from 3659' 

Port  regulations  for 3681 

Registers  of  kept  by  harbor  mas- 
ters      8683: 

Action  to  recover  for  death 
caused  by   5786-5790' 

— libel  against   6786 

Oaeaaea  By  aad  Acalast 

Failure  to  keep  record  of  tobacco 
transported   s^^^■.•.^3,».» 
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Receiving    tobacco    without   «<>«»•,,„. 
sent  of  owner  •  •  .13** 

Violation  of  quarantine  regula- 
tlona    1535.  153'.   153« 

Making  fast  to,  loading  or  un- 
loading from  county  bridge. .  .1»9» 

For  failure  to  give  Information 
to  examiner  of  records 22«i 

Taking  without  permission  of 
owner,    penalty    3563 

Failing  to  take  pilot  or  employ- 
ing unauthorized  person  i-s, 

3621.  S622.   3623 

Concealing  name  or  refusing  to 
disclose  to  pilot    362  • 

Unloading  ballast  without  -  no- 
tice     S«B& 

— failure  to  produce  cortlBcate.  .3657 

Burial  of  dead  bodies  from  in 
Improper   manner    3659 

Landing  sick   seaman    3660 

— passenger  without  provision 
for  maintenance    3660 

Violating  harbor  laws   3690 

Burning  or  destroying,  punish- 
ment    4428.  •446« 

Entry  with  Intent  to  commit 
murder,   rape   or  robbery. ..  .'.■.4433 

— with  Intsnt  to  commit  other 
crime     • 4439 

Wilfully  destroying  or  Injuring, 
punishment    <<** 

— property  on    *<»• 

Shooting  at.  or  throwing  missiles 
at    **'^' 

Bringing  convict  into  State 4709 

On  James  river,  falling  to  sound 
whistle,   penalty    4765 

Interfering  with  or  destroying 
buoy,  beacon,  day  mark,  pun- 
ishment     ^f  56 

— lien  on  for  cost  of  repair  or  re- 
placing  47R6 

Anchoring  on  range  of  lights... 4766 

VFSTBD  BSTATB 

See  also  "Ciwatioa  aad  Lfaalta- 
tlon   r>f  BSstatea*'!  «ea4ate«*> 

Suit  to  sell,  bin  filed  by  life  ten- 
ant or  remainderman   6161 

VRSTED  RBMAINDBR 

See    also   «CreatloB   amd    Umita-    . 
tloa     of     EKtaies"!     •'Ratatea"! 
oRcaMladen" 

Suit  to  sell 5161 

Attachment    of    6389 

VBSTBD    aiSHTS 

In  mill  pond,  effect  on  of  permis- 
sion to  erect  dam  or  canal 3690 

VRSTRIBS 

Donations  to  for  charities  ......     87 

VBTBRINARY    MBDICINB   AND 
SVROBRY 

Who  permitted   to  practice 1272 

Practitioner,  who  is   1273 

Examination    of    candidates    for 

practice  of   1276,  1276 

—fee     1276 

— certificate    1276 

Register  of  practitioners   1278 

Penalties  for  violation  of  law... 1279 
When   compensation   for  services 

may  not  be  recovered   1279 

Practitioner     compounding     own 

prescriptions     1681 

Prescriptions     for     morphine, 

opium.  Ac 1693 

Practitioner  furnishing  drugs  to 

habitual   user    1694 

— penalty    1695 

Purchasp  of  alcohol  by 4694 


VBTO 

Of  bills,  by  Governor. Va.  Const,  f  76 
Of  ordinance,  by  mayor  Of  clty..S«13 
— Va.   Connl..   I    123 
— granting    franchise    or    selling 

property    3016,  3913 

Va.  Const.,  I   125 

VIADUCT  COMPANIES 
See   also  «Pablle   Vtilitr   Caaipa- 

Organisation     »»»» 

Use   of  streeU  by 3014.  3882 

— Va.  Const..  I   124 

Powers  of   <*58 

VICB-CONSITLS 

Acknowledgments  before    . ., 5206 

Taking  depositions    6226 

VWK    PRHtitlDBNT   OP   THB    UNITSD 
STATES 

Klectors  for,   number  of 74 

— how  and  when  chosen    '♦ 

—election  and  meeting 75,  76 

— vacancies    "' 

— compensation    ''1 

Ballot!!,   and   voting    for ISi 

Exempt   from  Jury  service 5985 

VICE   PRINCIPAL 

Mir-e   foreman,   boss,   or  Bre  boss 
as    : »S«5 

^'^'^ 

By   Jury    ««13 

VI  EWER  .H 

Proceeding  to  establish  or  change 

location   of  road    1977.  l»iS 

— to   discontinue    road    1984 

Proceeding    to    cense    removal    of 

gate  on   public  highway    2012 

Proceedings  to  establish   ferry... 2055 
Proceeding     to     establish      rates 

charged  by  bridges   20tS 

Proceeding    to    compel    repair   of 

turnpike,  appointment    40i8 

— meetings,  oath,  report    .~ 4079 

— form  of  report    4089 

— recordation,   fee    4081 

— Inspection  of  repairs  ". 498J 

VILLAGES 

See  "^Cltlea  aad  Towaa'* 
Boundaries  of,   establishment  by 

courts    «. 3549 

— petition,  order    3559 

—costs    3551 

Animals  running  at  large  In.  pen- 
alty     J560,   8551 

Riding    or    driving   on    sidewalk, 

punishment    47S9 

VINEGAR 

Adulterated,  sale  or  manufacture 

of 1191 

Brand     1191 

"Cider   vinegar,"   construction   of 
term    1191 

VIRGINIA 

See  '^State,'*  and  titles  of  various 

officers.  Institutions,  etc 
Extent   of   territory   under   royal 

government    9 

CesMion   of  Northwest   Territory.    10 
Boundary     between     and     North 

Carolina     !• 

Boundary  between  and  Tennessee    12 
Boundary    and   compact   between 

und  Kentucky    II 

Boundary    and    compact    between 

and    Maryland    14 

— rights  and  powers  between 15 

VIRGINIA  AGRICVLTITRAL   AND  ME- 
CHANICAL COLLEGE  AND  POLY- 

TECHNIC  INSTITUTE 
Funds  for.  Interest  on  bonds. 853,  929 
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Sea. 
VIRGINIA  AGRICVLTDRAL  AND  MB- 
CHANiCAI<  COLI.BOB  AND  POLY- 
TECHNIC INSTITVTB— C*B. 

— disbursement    8SS 

Students,  free  tuition   864 

— length   of  term    S5X 

Property  of.  reversion  . .  < 8BS 

Curriculum     856 

School   of  mines   >  ■ .    8i7 

Professors    , 884 

— salaries     , 866 

— removal    884 

Fees  of  studei^ts   885 

President    864 

Dlsolpliae  of  students    .^ 864 

Treasurer,  bond    888 

Donations  to   887 

— reversion     867 

Experimental  farms  and  labora- 
tories         868 

Agricultural    experiment   station.    869 
— conference     of     director      with 

Governor     925 

Visitors,   appointment,   term 86ft 

— vacancy    859.    862 

— Superintendent  of  Public  In- 
struction, a  visitor   859 

— president  of  Board  of  Agricul- 
ture and  Immigration,  a  visitor  859 

Va.  Const.,   i   146 

— a  corporation,  name   "  866 

— legislative  power  over  860 

—rector     861 

~<!lerk     861 

— quorum    861 

— meetings   ««" 

— duties    884 

—expenses  i>64,  !>ii8 

— report    987 

— to  nominate  member  of  faculty 
to  State  Board  of  Education...    61>6 

Va.  Const.,   i   ISO 

President,  appointment    884 

— member     of     State     Geological 

Commission    523,   828 

-^regulations  prescribed  for  de- 
monstration farm  work  In  high 

schools    717 

^-conference  with  Governor  on 
county  demonstration    work...   926 

—report    986,   989 

— member  of  Board  of  Agricul- 
ture      1099 

^Va.  Const.,  i  14S 

Professors,  appointment,  removal  864 

— salarir^s     ; 866 

— nominated  to  be  member  of 
State  Board  of  Kducatlon    ....   596 

^Va.  Const.,  i  ISO 

— professor  of  civil  engineering  a 
member     of     State     Highway 

Commission    19f3 

expenses    1975 

County  demonstration   work.  .921-925 

— appropriations  for   921,  924 

— payments   to   treasurer   for....   921 

— warrants,    vouchers    921 

— funds  for,  use  of   9?s 

■ — agents,  demonstrators   923 

• — salaries    924 

— co-operation  with  United 
States  Department  of  Agricul- 
ture   923,  924 

• — boys'       demonstration    .    work, 

girls'  canning  clubs   973 

— conference  on    925 

State  Live  Stock  Sanitary  Board.   9A« 

Annual  report  930 

Congressional   appropriation. 931,    932 

Legislative  power  over 933 

VIRQINIA   riTNKRAL  DIRBCTORS' 
ASSOCIATION 
Nomination  of  members  to  board 
of  embalming   1718 


Sec. 
VIRGINIA   HISTORICAL   SOCIETY 

Property  of  exempt  from  tax- 
ation     2272.   2301 

— Va.  Const..   J  183 

Gifts  to.  Inheritance  tax  on 2272 

VIRGINIA   JOURNAL  OP  EDUCATION 

Publication     of     list     of     retired 

teachers  in    798 

VIRGINIA    MILITARY    INSTITUTE 

Acts  of  Assembly  furnished  to —    388 

A  corporation,  name   834 

Support  and  control  of   834 

Arsenal  vested   in    838 

Power  to  borrow  money  and  se- 
cure Its  payment   839 

Treasurer,    appointment    840 

— bond,  report,  settlement  of  ac- 
counts         841 

Appointment,     removal,     salaries 

of  professors   843 

Officers  commissioned  in  militia.    84  . 

Cadets,    admission    » 844 

State  radets    845 

— vacancy     84S 

Commissioned    officers   of   militia 

as    students    846 

Cadets  to  guard  institute 84* 

— degree  of  graduate   848 

State  cadets  act  as  teachers,  or.   849 

— in   national   guard,   or    849 

— on  State  Highway  Commission.    849 

—bond,  action  on   849 

Visitors,       appointment,      ;ippor- 

tlonment,   term    886 

— vacancies    835 

— quorum    836,    837 

— powers    and   duties    835-837 

— meetings    836 

— president     836 

— secretary    83« 

— by-laws  and  regulations     837 

— accounts  of   treasurer    841 

—member  of  Congress  may  be..   291 
— lo   nominate   eligible   from   fa- 
culty to  State  Board  of  Bduca- 

■|lon    598 

— Va.   Const.,   (    130 

— inspection    850 

— report     850.  987 

— expeniies    988 

Superintendent,  appointment,  du- 
ties       83ii 

— special  meetings  board  of  visi- 
tors called   by    836 

— a  member  of  the  State  Geo- 
logical   Commission 523,  828 

— reports    986,   989 

Treasurer,    appointment    840 

< — bond,  report,  settlement  of  ac- 
counts        841 

Professors,  appointment.  re- 
moval,  salaries    842 

— nomination    to    be    member    of 

State   Board   of   Education 596 

^Va.  Const.,  i  130 

— professor  of  civil  engineering, 
member  State  Highway  Com- 
mission     1963 

—  —expenses    1975 

Musicians,  how  enlisted  and  paid  861 

Water   supply    852 

Power   of   eminent   domain 4385 

VIRGINIA    NORMAL    AND    INDUS- 
TRIAL INSTm'TE 
See  «S«a4e  Namal  Schcvls" 

Location,    name,    departments 947 

Government  and  control  of 947 

Visitors,  corporation    948,  949 

— appointment,   term    ........  .948,   951 

— powers  and  duties   949.  951 

—quorum     .' 950 

— rector    95» 

— secretary     960 
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VIRQINIA      NORMAL      ABTII      IITDIIS- 
TRIAI<  INSTITUTB— Coa. 

— treasurer,  bond    *S0 

— ^report    Ml 

— removal    of    officers,    teacbers, 

Ac *M 

— meetinss,  expenses   tS< 

— r^movfl   ••S 

— reports    "7 

— expenses S** 

President,    appointment    >E1 

—salary    »R1.   >«0 

— reports    f^i.  »83 

Professors,  teachers,  appoint- 
ment      951 

— salaries   961,  »•« 

State  students   953,  964 

— vacancy    964 

Depositaries,   bond 966  ^ 

Order  for   warrants    96( 

Donations   .'o   967 

Summer  normal  969,  (62 

—salaries  960,  966 

— circulars    961 

Students    96i 

— testimonials    966 

Use  of  funds  by  Superintendent 

of  Public  Instruction    967 

Supervision    by    State    Board    of 

Education    968 

Lecislatlve  control  over   969 

VIRGINIA    PHARMAOBVTICAI.    AS- 
SOCIATION 
See   also    "Board   •€   PkanBaey"* 
"Pharmacy" 

Incorporation    1666 

Real  estate  held  by   1665 

Objects     186I 

Recom-nendatlon  by  of  members 

of  Board  of  Pharmacy 1C66 

VIRGINIA  RICPORT8 

See  also  «R«*orter  •(  Savrua* 
Coart  •(  Appeals" 

Printing    J94 

Custody  and  distribution   847 

Reporter,  duties,  etc. 6879-6888 

VIRGINIA   SCHOOL  POR  THB  DEAF 
AND  BLIND 
8ee   also   "Virslala    State    Sehoal 
(•r    Colored     Deaf    and     Bllad 
ChUdrea" 

Corporation,  name   y70 

LeKlslattve  control    970 

Visitor?,   app>lntm.:nt.    term 871 

— president    978 

— secretary  972 

— duties     971 

— meetings    974 

— election   of  superintendent  and 

professors    976 

removal    976 

— reports   976,  987 

—expenses    988 

— to  nominate  member  of  facul- 
ty to  State  Board  of  Educa- 
tion       596 

Va.  Const.,   i  180 

School   for  deaf  mutes 077 

School  for  the  blind   977 

Selection    of   pupils   977 

— charge  for  support   977 

Appropriation    978 

President,  appointment   972 

— reports    986,   989 

Power   of   eminent   domain 4385 

Carnal     knowledge     of     inmate. 

punishment    4414 

VIRGINIA    STATB    ASSOCIATION    OF 
GRADUATE  NURSES 
Nominations  by  for  appointment 
to  board  of  examiners  of  grad- 
uate   nurses 179S 


Sec 
VIRGINIA   STATB  DBNTAL  AS80CU- 

•noN 

See  •'State  Board   of  Deatal  Ex- 


Nominations  to  State  Board  of 
Dental   Examiners   164! 

Reports  to 1654 

VIRGINIA  STATE  OPTICAL  ASSOCIA- 
TION 

Designations  to  Governor  for  ap- 
pointment to  Virginia  State 
Board  of  Examiners  in  opto- 
metry     162S 

VIRGINIA  STATE   SCHOOL  POR  COL- 
ORED   DEAF    AND    BLIND    CHIL- 
DREN 
See  also  "Virglaia  Sch€>oI  for  tke 
Deaf  and  Bliad" 

Continuation,   government    (79 

Departmen  ts   9t( 

Admission  of  pupils   ((< 

— charges    911 

Visitors,    corporation,    name 9tl 

— powers  and  duties  982-(8{ 

— report   in.  9«J 

— appointment,    term (84 

— president    (14 

—secretary    (14 

—executive  comml  ttee   (84 

— meetings,  quorum  984.  (85 

■  — election    of    superintendent....  (81 

— removal    (tJ 

— election  of  professors  and  em- 
ployees     '. (8> 

removal    (85 

— expenses    (U 

Legislative  control   (81 

Superintendent,  election  of  (85 

'  — removal    (8» 

— reports  (86.  (M 

Professors  and  employees (85 

— appointment  and  removal (85 

Power  of  eminent  domain 4885 

Carnal  knowledge  of  inmate  of. 
punishment  4414 

VTRGIiriA    STATE    VETERINARY  AS- 
SOCIATION 
See     also     "Veteriaary     Medielae 
aad  Surgery" 

Recommendation  of  persons  for 
Board  of  Veterinary  Examin- 
ers     1274 

VIRGINIA    VOLUNTEERS 

Officers  and  members,  exempt 
from  Jury   service    5985 

— contributing   members    5(85 

VISITATION 

Of   Jails   and   almshouses 18(7 

Of  Institutions  receiving  delln- 
ouent.  dependent,  or  destitute 
children  by  Board  of  Charities 

and  Corrections    1918 

Of  children  paroled  by  reforma- 
tories, by  Board  of  Charities 
and  Corrections    KW 

VITAL  STATISTICS 

See  also  «PaklK..HcaItk"(  estate 
doard  of  Health" 

Preservation   of   by   secretary  of 

local  board  of  health   ItO 

Furnished     to     State     Board    of 

Health    15«1 

Burial  permit 156&.  1566.  n'lt 

Registrar,  salary 15<> 

Registration   distrtcU    1563 

Local  registrar  15(4 

Stillborn  children,  registry,  cer- 
tificate      1565 

Death,  certificate,  what  to  con- 
Uln    1567 
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VITAL  STATISTICS — Cob. 

— without   medical  attendance, 

les*.  15<S 

—duties  of  undertaker  1&69 

Births  and  deaths,  registration, 

1561,  1572 

—forms  for 1674,  1575,   1577,  1678 

— reports  of  maternity  hospitals, 

1928,  ltS9 

Births,    rsKtstration    1572 

—certificate;  from  whom  re- 
quired      1673 

form    1674.   1676 

—stillborn  child   16« 

Register  of  marriages 609<,  6097 

Foreign  register  of  births  and 
marriages,  admissibility  as  ev- 
idence     «207 

Records,  kept  by  registrars.  1577,  1578 

— of  almshouse 167( 

— of   hospitals    1S76 

— of   lying-in    institutions 1676 

False  entries  in  records  of  mar- 
riages, births,  and  deaths,  pen- 
alty     4491 

— giving    false    information    for, 

penalty     4491 

— violation  of  law  by  physician, 

undertaker,  registrar,  eto 1681 

VOLVNTARY   ASSOCIATIONS 

Fencing  lands  by  3640 

VOLUNTARY  OBUOATIONS 

Order  In  which  paid  from  de- 
cedent's estate 6390,   6391,   5396 

Payment  and  set-off 6147 

VOLUNTARY  CONVEYANCES 
See   '<FraadaIcBt  CoBveraacea" 

Fraud  on  creditors 6186 

Limitation  on  suit  to  set  aside.. 5820 
VOLUNTARY  BfANSLAUGHTER 
See    <<CrtaMa»«    <H>«BaBaI    Pivcc- 
«u«'*|  "HoaUeide" 

Punishment    4396 

VOTERS.  VOTES 
See  «BIee«oBa» 
VOTING  MACHINES 

General    Assembly    may    provide 

'or Va.  Const..  |  37 

VOUCHERS 

Signed  by  absent  voter 211 

Filed  and  preserved  by  Register 

of  Land  Office   416 

Of  Board  of  Crop  Pest  Commis- 
sioners       884 

For  payments  for  county  demon- 
stration work   921 

For  expenditures  from  fertiliser 

fund    1123 

For  expenses.  Board  of  Aicrlcul- 

ture    1163 

For  payments  from  game  protec- 
tion  fund    3836 

With  certificates  for  fees  of  of- 
ficers     4961 

For  expendilvres  of  Superintend- 
ent of  Penitentiary  6036 

— superintendent  of  State   prison 

farm    6036 

For  payment  into  treasury  of 
unclaimed  court  funds.  ..6311,  6312 

WAGES 

Assignment  of  as  security  for 
loan  by  building  and  loan  asso- 
ciation     4154 

Of  laborer,  homestead  exemption 
not  <o  be  claimed  against 6531 

— Va.   Const,   i    190 

Exemption,  laboring  man. .  .6666-6667 

Of  minor,  'iability  for  debts  of 
parent   6668 


Sec. 
WAGES— <;•■. 

Of    state    employee,    liability    to 

execution  and  garnishment 6659 

— of  employees,  officers,  etc..  of 
city,  town,  and  county. .  .6660.  6661 

Restraining  garnishment  of 6666 

WAGON 

See  also  ovehlclea" 
Used  In  transporting  ardent  spir- 
its, seizure   4667 

— how  disposed  of   4668 

SUndlng  on  railroad  track,  pen- 
alty    f 4734 

WAIVER 
Of  defense  to  assessment  on  bond 
issue  to  establish  drainage  dls- 

.  trict   1773 

Of  proof  of  loss,  by  insurance 
company,     failing     to     turnish 

form   for    4221 

In   recognisance    ^t^^ 

Of  Jointure  by  widow 6121 

Negotiable  Instrument,  of  pre- 
sentment  for   payment    5644 

— notice  of  dishonor    6671 

who  affected  by    5J72 

— of  protest    6673 

—negotiability  not   Impaired  by. 6667 

Of  Jury,  In  civil  case 6012 

— In  criminal  case  4927 

Va.  Const.,  |  8 

Of  answer  under  oath  to  bill  in 

equity    (]}g 

Of  objections  by  failure  to  move 

for  new  trial .8264 

Of  homestead   exemption 6648 

— now  claims  enforced 6649 

—Judgment,  execution   6661 

WARDENS 

^'4,*t5i'"'j'"*  "■"■«"!  "Gaaie 
Wardeaa" 

WARDS 

See  "CiMea  aad  TawMi-t  «Gmrd. 
iaa  aad  Ward» 

Cities  of  second  class   2898 

In  territory  annexed  to  city  or 
town    2964 

Change  of  number  and  bound- 
aries  of    2978 

— Va.  ConsL.  i  121 

Apportionment  of  councilmen 
among    2979 

Reapportionment  of  representa- 
tion  among    2980 

— Va.  Const.,  I  121 

Justice  of  the  peace  in 3092 

WARBHOV8B8  AND  WAREHOUSE- 
MEN 

See  "TWkaeeo^ 

Adverse    claimants,    interpleader 

by   1306,  i.307,  1308 

Alteration   of  receipt,  effect  of.. 1302 
.\ttachment  of  goods  in,  surren- 
der of  receipt    1314 

Costs,  in  proceedings  for  delivery 
of   goods   when   receipt   is   lost 

or  destroyed   1303 

Definitions     1347 

Delivery,   when  duty  to  make, 

,       ,.  1297.  1320 

— Justification  for   1298 

— liability  for  misdelivery |2J» 

— cancellation  of  receipt.  ..1300.  1301 
— wh«n  receipt  lost  or  destroyed.  1303 

— liability   to  holder   1303 

— right  of  third  person,  when  no 

defense  for  failure   1308 

— excused   until  lien  satisfied. ..  !l320 
— liability  for  failure  after  goods 

■»W    1826 

— to  unpaid  seller  i«3< 

Duplicate  receipt,  effect  of 1304 
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Sec 
WARHHOli'SBS     AND     WARBHOITSB- 
MBN — Cob. 

Estoppel  to  aaHsrt  title 1306 

Fee,   counsel.   In   proceedinics   for 
delivery  of  goods  when  receipt 

Is  lost  or  destroyed    1303 

Funslble   Koods,   commlnKltnK, 

1312,   131S 

Ooods,  care  of   1310 

^kept  separate    1311 

— commlnKlingr         of         finiKlble 

Koodo    1312 

attachment  or  levy 1314 

—Hen    131«.   1317 

—sale    1822,  1323 

Hazardous  eoods,  sale  of 1323 

Interpleader 130C,   1307,   1308 

— time    to   determine    validity   of 

claim    1307 

Interpretation  of  law; 1346.  134C 

Levy   on  goods   In. i314 

Liability  for  failing  to  cancel  re- 
ceipt    i300,  1801 

— misdelivery    129» 

— falling    to    mark    reclpt    dupli- 
cate      129S 

to    mark   receipt    not   nego- 
tiable      1296 

— to   holder   of   lout   receipt.    ...\1303 
— receipt  marked   "duplicate". ..  .1304 
— non-existence     or     misdescrip- 
tion   of   goods    1309 

— care  of  goods   1310 

—to      depositors       of       fungible 

goodit    181* 

— falling  to  cancel   receipt   when 

goods  delivered   1300,  1301 

— failure  to  deliver  goods  sold.. 1326 

Li'^na    131«-132;> 

— claims  Included   In 131«,   1319 

— property   subject    to    1817 

— how   lost    131S 

—other   remedies    1321 

— satisfaction  by  sale 1322.  1323 

—  —effect    of, 1325 

notice    1322,   1323 

—  — advertisement    1322.  1323 

proceeds    1322,   1823 

—  —claim  by  third  person 1322 

perishable     and     haxardous 

goods    1823 

—other   methods  of  enforcing 1824 

Onensos  by   .    > 1339-1344 

— issue  of  receipts  for  goods  not 

delivered    1389 

— issue     of     receipt      contHlnIng 

false   statement    1340 

— Issue  of  d>:plicat3  itcei:>lK  not 

so   marked    1841 

— Issue     of     receipts     for    ware- 
houseman's goods  which  do  not 

state   that    fact    1342 

— delivery   of  goods   without   ob- 
taining negotiable  receipt 1343 

Burning     or     destroying     ware- 
house,   punishment    4430 

Entry     with     Intent     to     commit 

murder,   rape,   or  robbery 4438 

— with    Intent    to    commit    other 

crime     4439 

Perishable  goods,  sale  of 1323 

Remedies    fur    charges    and    ad- 
vances     1321-1324 

Receipts,   who  may   issue.. 1290 

— form,   essential   terms, 

,    ,       .  1291.   1292,   1319 

— definition,    non-negotiable    ..    .1293 

— definition,    negotiable    1294 

■ — duplicate,    marking    1295 

liability  for  failure   1295 

— non-negotiable,   marking    1296 

liability  for  failure   12S« 

—holder,  rights  when  receipt  not 
marked  duplicate   1296 


WARBHOUSBS     AND      WARBHOV8B- 
MBN — C«a. 

on   failure    to   mark    receipt 

not  negotiable   12» 

—cancellation     when    goods    are 

delivered    180« 

liability  for  failure   13»» 

partial   delivery    1301 

liability     IJOl 

— alteration,   effect   of    1302 

— loss   or  destruction   of 1303 

— dupllpate.  effect  of    1304 

— non-existence     or     mlsd^crlp- 

tlon  of  goods,  liability 13M 

— surrender  n  hen  goods  attached 

or  levied  on   1314 

— creditors'  remedies  against. ..  .1115 
— holder,    goods    sold    by    ware- 
houseman      1325 

— negotiation  by  delivery   13J6 

by   Indorsement 1327 

—transfer  of   1323 

— who  may  negotiate  1329 

— rights  of  person  to  who  nego- 
tiated     1330 

' — rights  of  rransfcree    1331 

notification   1331 

— transfer    without    Indorse  nent.  1332 
—negotiation,   rights   of   holder.. 1339 

— transfefr,  rights  of  holder 1331 

—holder  of  negotiated,  rights  of.  1339 

transferred    13'1 

— without   indorsement    r33i 

-  -transfer    without    indorsement, 

righu  of  holder   1S3J 

— warranties    on    1333 

— Indorser  not  a  guarantor 1334 

—no  warranty   Implied  from  ac- 
cepting payment  of  a  de3t....l33S 
— when  negotiation  not  Impaired 

by  fraud,  mistake  or  duress. .  .1336 
— negotiation    after    sale,    mort- 
gage, or  pledge  of  goods 1337 

— negotiation      defeats      vendor's 

lien    1338 

stoppage  in  transitu ISSI 

— holder,  vendor's  lien   ISSS 

stoppage   In    transitu    1313 

— offenses     1!»S9-134I 

— for   mortgaged  goods,  negotia- 
tion  of    1344 

Sale  to  satisfy  Hen    1322 

— of     perishable     or      haxardous 

goods    13IJ 

Stoppage  In  transitu   1331 

Vendor's    lien    1338 

Warranty  on  sale  of   receipt 133] 

WARRANTIBS 

On  sale  of  warehouse  receipt 1331 

— on  pledge  of   1315 

Special,  In  deed  to  land  sold  tor 

delinquent  taxes   2485,  2495 

Statement   in  application   for  In- 
surance, as    4229 

— In    affidavits    before    or    after 
loss    4229 

Liability  of  beir  on  warranty  of 
ancestor   5148 

Ueneral,  effect  of  covenant  of. 

6171,  5173 

Special,  effect  of  covenant  of. 

el72.  5173 

In  deed  by  husband  and  wife,  ef- 
fect on  wife  5211 

Of  Indorser  of  negotiable  instru- 
ment  B«27.  5(21 

Plea  of  breach  of   6145 

— proceedings   on    61 46-il5« 

WARRANTS 

See    also    "Wmrrmmtu    tt    SasaU 
dalBu" 

To  abate  nuisance  1518 
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Sec. 
WARRANTS — CoB.  ,        .  ^ 

For  accounts,  for  paper  fumlsn- 
ed  to  Superintendent  of  Pub- 
lie  Printing   j|J 

— for  .stationery,  printing,  etc. . . .   stto 

— of  Superintendent  of  Peniten- 
tiary •Cor  maintenance  of  pris- 
oners on  convict  road  force. .. .2077 

— of  Commissioner  of  Game  and 
Inland    Fisiieries    3Zlt 

For  adjournment  of  special  term 
of  court   5895 

For  allowances  made  by  courts- -ZlSf 

For  annuity  for  Virginia  Normal 
and   Industrial   Institute    9&8 

For  appropriations  for  county 
demonstration  worlt    921 

Against  attorney  for  money  re- 
ceived  for   client    3427 

By  auditor,  for  disbursement  of 
scliool    funds    146 

— refunding    State    debt    2599 

— to  indemnify  officer  collecting 
taxes    2*19 

— to  refund  temporary  loan  to 
State     2«40 

— for    pensions    2652 

— for  cost  of  making  report  of 
prisoners   in   jail      2871 

— for  salaries  of  olTlcers  at  seat 
of    government    3453 

— for  amount  found  due  to  offi- 
cer   indebted    to   State 3476 

— for  salary  of  State  officer, 
when   not   to   be   Issued 3476 

—for  fees   to   witnesses    3530 

— for  expenses,  fees,  mileage, 
etc.,  allowed  by  State  Corpora- 
tion   Commission    .'..3744 

— for  payment  from  "Banking 
Fund — State  Corporation  Coni- 
mlssioii"    4123 

— for  compensation  of  officers 
and  employees  of  penitentiary. 6041 

of  State   prison   farm 5047 

— for  expenses  of  State  prison 
farm    6047 

— for  fees  of  clerks  tor  marriages 
reported  to   5099 

— for  payment  of  unclaimed 
court    funds    631 4 

For  award  of  arbitrators,  dis- 
pute as  to  division  fence 3558 

Of  Board  of  Drainage  Commis- 
sioners      1762 

For  burial  expenses  of  Confeder- 
ate   pensioner    2646 

On  certiflcate  of  depqslt  issued 
by  savings  bank   4142 

To  change  place  of  holding  court, 

6965.  5966 

In   cities,    who   to   issue 3103 

For  claims  against  State 2181 

To  commit  inebriate  or  drug  ad- 
dict   to   private   hospital    1070 

Of  commitment  by  Judge  of  elec- 
tion   for   disturbing   election...    196 

Compelling  mine  owner  to  per- 
mit  9Urv«  y    5289 

For  compensation  oi.commlssion- 
er  of   revenue    . .". 2349 

In  contempt  proceeding,  fo:-  vio- 
lation of  Injunction  in  suit  to 
abate  house  of  prostitution 1S24 

For  coroner's    Inquest    4806 

— how    executed    4808 

— for  arrest   of  accused    4813 

For  costs  and  tees  of  drainage 
district    17:<i 

On  county  or  city  treasurer,  pay- 
ment     2781,   2782,   2786 

— book  tor  provided  by  treas- 
urers     2781 


See. 
WARRANTS — Cam. 
— time  within  which  to  be  P""*-.,., 

seiited    "II 

— received  for  taxes   jJJ* 

— taxes  deducted  from 2784 

— paid   from   school   funds    726 

— lor  Stfete  school  tax  fund 747 

— for  improvement  of  road   with 

State  aid   i*!'* 

— list   to   supervisors    2780 

—not  to  deal  In   2787 

— liability  tor  failure  to  pay 2787 

— forest  reserve  fund  paid  to....    743 
For  damages  by  trespassing  ani- 
mals       ciii 

Distress  for  rent    , —        jj 

— goods  levied   on    6623 

— In    possession   of   party 5526 

— entering  by  force  to  levy 5626 

— forihcoming    bond    6618-6630 

For  expenses,  of  summer  normal 

;:chooIs    'IJ 

—of     Superintendent     of     Public 

Instruntlan    Ji* 

— oi   State  Board  of   Education..   620 
— of      school      trustee      electoral 

board     684 

—of    destroying    diseased    cedar 

trees  1*8' 

—of  State  Live  Stock  Sanitary 

Board     908 

— of  admitting  patient  to  Insane 
hospital  without  commitment.  .1036 

•  — of  Board  of  Agriculture 1106 

■ — for  enforcement  of  law  relative 

to  agricultural  seeds 1153 

— of  office    of    Dairy    and    Food 

Commis'3loner 1168,   1243 

— of  division  of  markets   1256 

— of    enforcing    law     relative    to 

commission  merchants   126& 

— of   Board    of   Pharmacy 1669 

For  fers  of  officers 3600 

— State    purchases   of   delinquent 

lands   2501 

For  fees  and  mileage  of  Com- 
monwealth's attorney  and  wit- 
nesses,   criminal    case    removed 

to  United  States  court    4971 

For  fee  tor  registration  of  deal- 
er in   nursery   stock 883 

For  fees  of  commissioner  of  rev- 

tnue.   for  licenses 2383 

For  fertilizer  fund    1123 

For   lines    . . . .' 2543 

For  forfeiture  by  pilot  receiving 
or  demanding  unlawful  fees.  ..3642 

On  game  protection  fund   3336 

Of  Oovemor  for  commutation  of 

punishment    60*9 

— return  of    6070 

To    guard    for  convict    4948 

Interpleader  before  Justice 6036 

Issued  In  cities   3103 

Land   warrants,   register    416 

— when   and    to   whom   issued 418 

— duplicate     419 

— location  of  land  on 420,   422 

—priorities    423 

— not  fully  appropriated  by  en- 
try        426 

— how  entered  when  no  surveyor 

in   county    426 

— whem  surveyor  Is  Interested...   427 
— location  on,  when  land  in  pos- 
session of  another 428,  429,  430 

by  party  In  possession 429 

void,   when 434 

because  already  settled  on..   457 

—  —on  surplus  In  grant 471,  472 

several      locations     In     one 

grant    4V6-478 

— new  warrant  to  party  losing 
land  on  caveat   452 
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WARKAirrS— CMU 

— aasisnment    460 

— notiitK  by  reflristar  of  grant  on  4<1 

— when  personal  oatate   4(1 

— when  real  eatat*  4<{ 

— for   waste  and   unappropriated 

land    >504 

Lunacy  commission.  ..1017.  1018,  lOlf 
— for    escaped    lunatic,    epileptic, 

inebriate,   etc.    1044 

— to    commit    inebriate    or    druK 

addict  to  private  hospital 1070 

— to  have  person  declared  feeble- 
minded     1079 

Literary    fund,    for   claims    paid 

from    (15 

— for  payment  into  treasury....  (16 

Por  money  lost  in  saming 6S6t 

Purchase  at  discount,  penalty. . .  (84 
Purchase  of  furniture  for  Gover- 
nor's house    40S 

Quarantine,       person       escaping 

from    1580 

Against  receivers,  when  tried...  .(tS8 
Refund  of  excessive  charter  tax 

or  fee  charged  corporation ....  877S 
Refund  of  taxes  after  correction 

of  assessment   2888 

For  removal  of  poor  person  to 
place  of  last  settlement.  .2801,  2804 

On  retired  teachers'  fund  792 

— for  pensions    794 

Return  on  by  officer   8826 

— forfeiture  for  false  return, 

2826,  M2( 
For   review   of   judgment   of   in- 
spector     1480 

For  salary,  of  assistant  to  Su- 
perintendent of  Public  Print- 
ing       S98 

— of  messenger  to  Superintend- 
ent of  Public  Printing 400 

—of    division    superintendent   Qf 

schools   (86 

— of  teachers   (98 

— for  enforcement  of  law  relative 

to  agricultural  seeds   1158 

—of  Dairy  and  Food  Commis- 
sioner     116< 

— of  assistants  to  Highway  Com- 

misjioner    8108 

For   school    funds    74( 

— for  expenses  of  school  system.  ((8 

— cancellation    788 

— loss  of.  duplicate 8184' 

relief  of  treasurer   8186 

— for  claims  against  school  dis- 
tricts for  salaries,  etc.   670 

— for    payment    of    expenses    af 

summer  schools   698 

— for     appropriation     for     high 

schools   707,  710 

— for  transfer  of  school  funds  to 

depository    786 

— for  books  for  school  libraries.  766 
— foe  claims  against  city  school 

board    78< 

By  Second  Auditor  for  payments 

on   State   bonds    2(83 

For  seizure  of  property  forfeit- 
ed  for  violation  of  game,  fisb 

or  oyster  laws    88(7 

Service  by  officer   2882 

— assistance  to  ofllcer....'. 2822 

— contemot,   punishment 2822 

For  sinking  fund   2(8( 

For  special  term  of  court 6894 

Of  State  Health  Commissioner.  .1691 

On   State   library  funds    869 

Of    supervisors    2772 

—how  Blsrned 2718,  8779,  2772 

— for  disbursement  of  road  tax, 

1986,  1987 


WABRANTS— C*a. 

— for  work  on  roads 2027 

— for  claims  against  county 2724 

— for  premiums  on   scalps  2i2f 

— for  support  of  poor   2I»J 

State  treasury  for  payments  Into. 

2165,  2182,  2183 

— literary  fund   »1S 

State     treasury,      for     payments 

from    21« 

— for   improvement   of  roads 21U 

— duplicate    21H 

—for    check    charged   off 11)4 

— from  literary  fund  *li 

For  teacher's  salary OS 

Water     furnished      Capitol     and 

State  Library  building 4II( 

IB  CrlMlaal  Proceed  tags 

For  arrest,  who  may   Issue 4821 

— when    to    Issue,    how    directed, 

executed   and   returned    4824 

— executed  anywhere  in  State. ..4ltS 
— endorsement  by  Justice  of  an- 
other. Jurisdiction    48it 

— to  carry  accused  to  county   or 
corporation  where  trial  should 

be    «82T 

— of  person  doing  business  with- 
out  license    2S(S 

— issued  by  coroner   4^5 

— of  fugitive  from  justice. 

60(2.  SOU 
— of  non-resident  disturbing  fish- 
ing shores   itit 

.  For  carrying  weapon  on  Sunday 
or  to  place  of  religious  wor- 
ship      4578 

For  cruelty  to  animals   46(4 

For  deserting  seaman   IKI 

Execution   of   by   police    2191 

For  enforcement  of  suspension  of 

pilot     8644 

Fine  imposed,  endorsement  of  se- 
curity  on    2549 

For   misdemeanor    4987 

— amendment  on  appeal  4981 

-^-appeal,  when  new  warrant  is- 
sued by  court   4»«» 

— trial  without  warrant   4912 

On  petition  or  disposition  of  de- 
linquent child    1915 

In    prosecution    for    sale   of    un- 
wholesome or  deleterious  food. 1218 

— for  selling  unsound  meat   1188 

— for  offences  committed  in  Capi- 
tol Square   41J 

— for  violation  of  law  as  to  flsb- 

Ing   8216.  8217 

— for  violation  of  oyster  laws... 8277 
— for    violation     of    game    law. 

service  on  corporation 8}4( 

—for    offences    against    law   re- 
lating  to   pilots    8(21 

To  require  recognisance  of  per- 
son  about   to   commit  crime.. .4790 
Search    warrants,    general    war- 
rants prohibited. .  .Va.  Const.  I  19 

— Issuance  l)y  Justice 4819.  4829 

— how    directed;    what    to    com- 
mand     4821 

— disposition  of  seized  property.  .4822 

■ — special  police  may  execute 48*1 

— violations  of  prohibition  law, 

4C12.  4(18 
— for  vehicle  transporting  ardent 

spirits   4(57 

— for  gambling  devices  4(71 

Against  user  of  truck  barrel  be- 

•    low  standard  1478 

Against   vagrant    2809 

WARRANTS  FOR  SM AIX  CLAIRS 
See  also  «WarraBtB*' 
Jurisdiotlon    ((li 
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Seo. 
WARRANTS    FOR    8MAIX    CUAIMS— 
Cob. 

— When  justice  disqualified  from 

trying    «01» 

Procedure  when  plaintiff  swears 

to   claim    601* 

Removal  to  court,   procedure. ..  .6017 

—trial    «017.   601S 

— defective  or  irregular  war- 
rants,   effect    of    6018 

Issue   and   return    (020 

Service    8020 

Witnesses,  compelliag  attend- 
ance      6021 

Trial    6022 

— associate  justices   (022 

—time  for   6022 

Judgment    '.4022 

— endorsed  on  papers 6028 

— entry  in  record  boolc   6024 

—  ^-entry  as  evidence   .'..6082 

— abstract   of (025 

— return  of  abstract  to  clerk. ..  .6080 

— action   or  scire  facias  on 6040 

Execution,  how  and  when  issued. 6029 

—stay  of  (027 

— date  of  entry  by  justice (024 

— return    (080 

— renewal      (08C 

— -doclcetinK    «020,    6031 

--Indexing    ..6081 

—writ  of  possession 6028 

— failure  to  return 6082,  6088 

— failure  to  pay  over  money  re- 
ceived under   6032,  6034 

— further  executions,  how  issued. 6031 
— trial  of  title  to  property  levied 

on    6085 

appeal    6038 

Appealo  from  justice   6018 

— how  tried 6018,  6038 

— defective  or  irregular  war- 
rants,  effect  of    (018 

— where  justice  interested  or  re- 
lated to  parties   (018 

— allowance    6027 

— security    6027 

— pavment  of  writ  tax (028 

— stay   of  extcution    6027 

— dismissal    6027,6028 

— duty  of  justice  and  clerk 6086 

— jurisdiction    6087 

— judgment   6088 

— costs,    damages    6038 

— notice  of  trial    6038 

— preferenc3  over  other  cas^s. ., .6089 
New   trial,   when   and   by   whom 

granted    6026 

Costs    (018,   (922,   <1027,  6C80 

Proceedings  against  officer  fall- 
ing to  pay  over  money  col- 
lected     6082,   6084 

— evidence   6032,  (034 

— ^judgment    (038 

— collection  on  claims   (034 

Against   receivers    (293 

WARRANT  OH*  ATTORNBY 

Want  of,  no  ground  for  reversal. 6381 
WARRBN    COUNTY 

Fees  of  Commonwealth's  attor- 
ney    8506 

WARWICK  COUNTY 

Taking       terrapins.       disturbing 

eggs,  season  for 3297 

— forfeiture  of  boats,   nets,  etc.. 3297 
Commonwealth's    attorney,    fees. 3605 

Harbor  master   8(79 

— term    R(7»,    8680 

—duties    S679,   3681 

WASHINGTON   COUNTY 
Fees   of   Commonwealth's   attor- 
ney      3S05 


WASH  ROOMS  ^ 

See   "CoauiUuiOBer  ot   I«bor"| 
"Basvloyem  wad   Brnplayeca" 

In  foundries  and  moulding  shops.  1834 
WASTE 

Action  by  personal  representa- 
tive  for  injury   to  estate 6385 

— against  personal  representative 

for  Injury  by  decedent 5385 

Action  against  personal  repre- 
sentative of  executor  or  admin- 
istrator   for    5386 

Damages  for  In,  action  of  eject- 
ment     6481,  5482,   5491-5497 

Tenants  liable  for 5506,  5607 

Guardian   liable   for 5508 

Wanton,  double  damages 5509 

Action  for  6509 

Manure,   removal    66IO 

Pendente    lite,    treble    damages.  .5511 
waste:   and    UNAPPROPRIATED 
LAND 
.See   also  "Land  OMce" 

Whrtu  certificate  for  to  issue 418 

Proceeds  of  for  literary  fund 738 

— Va.  Const,  |  134 

I.anJ  forfeited  for  failure  to  put 

on  land  book   2452 

Grants,  how  issued    ...2504 

WATCH-HOUSE 

Erection     by     renter     of     oyster 

Ifouna    j2 J] 

W.ATER 

See  '<Water  Coarsea" 
Jurisdiction      of      circuit      court 

over    3218 

Furnishing,  as  public  utility.'.'."  .'4067 

Condemnation   of    4882 

—by    railroad    '.'.'.8867 

WATER    CLOSETS 

See  also  •KVtmmlasloaer  of  X.a- 
boi"|  «Eaivioyera  and  Em. 
pit^ees" 

For  employees  1822-1827 

In  foundries  and  moulding 
"hops    1834 

WATER  COMPANIES 

See  also  «PnbUe  Service  Corpora- 
tlons''<  xPnbUc  UtUUIes  Com- 
paalcs" 

Use  of  streets  by    8014 

— Va.  Const.,  {  124 

As  public  service  corporation 3881 

.    Power*  of   4068 

As   public    utility    4067 

Contracts  with  by  supervisors  to 
lay    water    pipes    along    roads 

an  1  turnpikes   4060 

WATER  COURSES 

See  ■<Caaala''«  'Vtwtlttft  "Har- 
bor Masters"  t  «NaTl«atloa'*« 
••NaTlgable  Watcni»t   "Pilots" 

Special  laws  declaring  navigable 
prohibited    Va.  Const.,   I   63 

Pollution,   punishment    1782 

Jurisdiction  of  circuit  courts 
over    3218 

Jurisdiction  of  proceedings  under 
laws  relating  to  oysters  and 
other  shsllflsh    3254 

Concurrent  jurisdiction  of  courts 
over     5958 

City  or  town  erecting  dam  In, 

3054-3060 

Casting  noxious  substance  into. 
Injuring    f.sh    3196 

— penalty    3196 

As  lawful  fence 3647.  8563 

Statutes  declaring  to  be  lawful 
fences  continued  in  force   3562 
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WATER  COURSBS—Caa. 

Beds    of,    property    of    Common- 

weilth     3573 

— U8«    of    in    common    for    ttsh- 
ing,    fowling,    oystering,    etL...3673 

— not  to  be  granted   3573 

Riparian    rights    extend    to    low- 
water   mark    3574 

Clearing  obstruction   from    3575 

Navigation,  right  of  State  to  im- 
prove      357l> 

— removal   of  dam    3576 

— limitation  of  power  of  court  to 

grant  leave  to  erect  dam 3577 

< — mill  dam  not  to  obstruct 3578 

Navigable,  dams  in   3577 

— when  a  nuisance   3677 

— locks  in    3577 

Dams    in,    proceedings    for    erec- 
tion  of    33S2-3593 

Crossing  by  railroad  S999 

Felling    timber    or   casting    wood 

Into,   punishment 4746 

Dam    in    obstructing    navigation 
or    passage    of    flsh,    deemed    a 

nuisance,   penalty 4747 

— when  not  to  be  rebuilt 4747 

WATBR  FIXTITRBS 

Ruying  or   receiving  with   intent 

to   defraud    4445 

WATBR  FRONT 

Sale  by  city  or  town  3016 

— Va.  Const.,  |  125 
WATBR  43ATBS 

In   canals   ot   mills    358X 

WATERING  PLACBS 

ConservatorH  of  peace  at 4804 

Appointment  of  police  at   4805 

WATBR    SUPPLY 

See     also     "Water     CaBt|MiBlea"i 
"Waterwoika" 

Meaning  of  term i7gB 

For    Capitol    and    State    Library 
building 4y(j 

Pollution,    punishment 1783    178% 

— Jurisdiction  of  city  or  town  to 
prevent     ' 3031 

Kxaminatlor,  of  and  control  over    ' 
by  board  of  health   17x6 

Permit  to  water  works  to  supply 
water  for  domestic  purposes. 
^         .,  ,  "87,    1788,    1789 

— duration  of  permit    1790 

—penally    for  supplying  without 
permit     1793 

Regulations  relating  to  by  super- 
visors     2743 

Cltle^s   of  second   class   mav   pro- 
vide             *^       290s 

Purchase  of  plant  by  city .'.'.3017 

City  or  towji  may  acquire 303I 

— extent    of   jurlMJiction    to    pre- 
vent pollution  of  3081 

Use    of    waters    of    Lake    Dru'ml 
mond     by     cities,     to^^ns,    and ' 
counties    304^ 

City  or  town  erecting  dam  in  wa- 
ter  course  to  obtain 30S4-3U60 

Contract  for  puriflcation  by  cities 
and    towns 3064 

Bonds  for  by  cities  and   town's',' 
V  ,  !1079,   3081 

—how    negotiated    308<i 

— contract    with    purchasers 3090 

WATER  SUPPLY  COMPANIES 

See  <•  Water  Coavaaiea"  1  "Water, 
work*" 

WATERWORKS 

See      also     "Water     ComaanlM"! 
"Water  Sa|ivly»  ' 

Deflnltion    1755 


See. 
WATBR  WORKS — C«a. 

Examination      and      control     by 

board   of  I  ealth    I'M 

Permit  to  supply  watjr  for 
drinking  or, domestic  purposes. 

1787-i:8» 

— Invebtigation   of    1'8S 

— duration  jf,  revocation    17M 

— hearing    1J>I 

— appeals    1*>- 

— penalty     lot     supplying     water 

without  permit    ITS! 

—  —disobeying    order    of    ooard 

of  health      KM 

Sale  by  city  or  town   3*1* 

— Va.  Const.,  5  126 

City  or   town   may  acquire >»1 

— Jurisdiction  to  prevent  pollu- 
tion     J»« 

Act  permitting  city  to  acquire 
property  of  corporation  op- 
erating     waterworks      system, 

continued   In    effect    }*42 

Bond    issue    by    cities   and    towns 

for     3«7» 

Vested  rights  In  not  affected  by 
leave  to  erect  dams  for  mills.. >5M 

WAY 

Se6  "Roada» 
WEAPONS 

C'arrying       concealed       weapons. 

punishment     45J4 

— Irrlelture  of  weapon 45J4 

— disposition    of    45J4 

— persons  not   prohibited    4534 

— permit   to   carry    4534 

Black-jack,  brass  or  metal 
knucks.  etc.,  selling,  furnish- 
ing,  etc ...4SJ: 

Carrying  to  place  of  religious 
worship  or  en  Sunday,  punish- 
ment     4571 

Furnishing  to  minors,  punish- 
ment      4«»5 

Fiirnlshing       toy       firearms      to 

minors    4«T 

Recog-.^lzances       from       persons 

•  carrying     4T95 

Carrying    by    officers    and    guard 

of  penitentiary   5«40 

WEEDS 

See  "BMird  ot  Asricaltare" 

Designation   of    113S 

WEIGHTS  AND  MBASVRKS 

Municipal  powers  as  to 3033 

Superintendent,        Register       of 

Land  Office   to  be    14C> 

— verlAcation,    sealing 1468.   MTT 

— fee    1481 

•  — penalty  for  neglect  of  duty 148J 

Sealer,  proving   14T« 

— penalty  for  failure    1476 

— notice  of  time  for  sealing, 

1477.  1431 

— sealing    , 147T 

— appointment    1469.  14"8 

— fees    14TJ 

— penalties,  neglect  of  duty 148! 

Manufacture  of  1466 

Distribution  of   1467.  147S 

Veriflcation  and  sealing   1461 

Where  and  by  whom  kept.. 1464.  146* 
Standards,   where   and   by   whom 

kept    1464 

Fertilizers,   bushel,   cart-load 1136 

Bags  and   packages  f«r  comraer- 

■  cial  feeding  stuffs  1234 

Tobacco     warehouse,     proprietor 

to  furnish , J3S" 

Lumber,  shingles  staves,  offer- 
ed  for  insp«ctlon   1413 

Cord    14T# 

Bushel    I47» 
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WBIOHTS  AND  MEASURES— Com. 

Barrel,    apples,    penalty 1471 

Barrel,      agricultural       products, 

truck     HT2 

— penalty     1473 

Barrel,  flour  W>* 

—penalty 1407,  1408,  1474 

— for  meal   1407,  1408 

—for  bread    1407,  1408 

—for   flah    1409 

— for  beef  and  pork .1410 

— for  pitch,  tar,  turpentine 1411 

—for  salt    1412 

Coal,  public  scales  147S 

Sealing    1476,   1481 

Seals,    how     procured    and    paid 

for     1480 

Unsealed,  use  of,  penalty 1483 

Banks,   how   often   sealed 1484 

— welKhlnx  gold,   legal   tender. .  .1485 

For   oysters    , 3262 

— illegal,   seisure  of   3273 

WEL.I. 

Putting   poison    in    4400 

WESTMOREI^AND  COUNTY 

Taking    terrapins    or    disturbing 

eggs,  season  for 3297 

— forfeiture  of  boats,  nets,  etc.. 3297 
Assignment  of  oyster  ground   to 

riparian  owner    8223 

Hunting,   at  night    3357 

Shipping    wild    water    fowl 3357 

Commonwealth's  attorney,  fees.. 3505 

WEST  VIRGINIA 

Certificates  for  share  of  State 
debt    2589 

— held   by   board  of  education. .  .2641 

Recordation  of  copies  of  writings 
recorded  In  West  Virginia 
when   original  lost    6212 

Records  of  clerks,  officers,  etc., 
copies  as   evidence    6198 

WESTERN    STATE    HOSPITAL 
See    '•Imaae    HMVitala")    "laMae 
Peraoaa")    xGeaeml    RoarA    o( 
Ho^^ltal    Dire««*ra"|   "ComBla- 
aloner  of  State  Bo«»ltala*> 

Continued     1004 

location,  name   1005 

WHARVES 

See  also  "State  Highway  Com- 
nUaalon" 

Control  of  In  counties   1976 

Use  of  bridges  as  prohibited 1994 

—penalty    1995 

Erection,  by  owner  of  land 1996 

— abatement    of    1997 

— without    authority     of    harbor 

commissioners    3675 

— at  county  landings,  petition..  .1998 

revocation     1999 

regulation      of      rates     and 

charges     1999 

— by  riparian  owner  over  oyster 

ground    3269 

—in   Blizabeth   river    3667,   3668 

Perry    2062 

Sale  by  city  or  town 3016 

— Va.  Const..  I   126 

Franchise,    granting    by    city    or 

town    3016-3022 

— Va.  Const.,  {  125 

Bond   issue   by   cities   and   towns 

for    3079 

'    Lines     within     which      may     be 

erected    In    Elizabeth    river. ..  .3667 
— removal    of    when    obstructing 

navigation    3668 

Affected  with  public  use,  closing 
by  State  Corporation  Commis- 
sion     3669 


Sec. 
WHARVES— (^B. 

Building  without  authority  of 
harbor   commissioners    3675 

Examination  and  repair  of  at  di- 
rection of  harbor  commission- 
ers     3676 

Private,  vessels  using  without 
fee    to   harbor  master    3685 

Separate  waiting  rooms  for  col- 
ored   persons    3716 

Penalty  for  failing  to  repair  on 
order  of  State  Corporation 
Commission     8932 

Police  agent  for 4025 

Accommodations  for  passengers 
at     4026 

— separate  for  white  and  colored. 

3716,  4026 

Appeals  in  controversies  con- 
cerning      6S36 

WHEAT 

See  also  "WarebooMa  ■■«  Warc- 
houaeaieB" 

Bushel,   standard    1470 

Grinding    at   mills    3594 

— exchange  for  flour 3594 

WHEAT   STACK 

Burning,   punishment   4431 

WHEEL  OP   FORTUNE 
See  "Gaailag^ 

Keeping,   punishment    4676 

— aiding,  punishment   4678 

— resisting    arrest,    punishment.  .4678 
— resisting  seizure,  punishment .  .4678 
Permitting   on    premises,    punish- 
ment      4677 

Betting  or  playing  at.  punish- 
ment      4679 

WHISKEY 

See  "latozieatlBg  Uqoora" 

As   ardent   fcirits 4581 

Sale  of  by  druggist    4588 

— for  medicinal   purposes    4591 

License  to  druggist  to  sell 4599 

— to  wholesale  druggist   4600 

WHISTLE 

See      '<lUillroado"i      'Traaaporta- 

tloB  'Coaspaalea" 
On     railroad     locomotives,     sig- 
nals   by    3968 

— penalty  for  failing  to  give 3960 

— effect  of  failure  to  give  In  ac- 
tions  for    Injuries    3959 

WHIPPING 

See  also  •<IataatB*'«  •'Mlaora" 
Minor  convicted  of  misdemeanor.  1924 
WIDOWS 
See  also  "Uower^t  "Haaband  aad 
Wife"!  "MlarHed  Wroaiea" 

Dower     6117-6133 

Jointure    5120-6122 

Jointure,  bars  dower   5120 

Election     between     Jointure    and 

dower    5121 

Dower  when  deprived  of  Join- 
ture      6122 

Dower   barred   by   adultery 6123 

Rights,     before     assignment     of 

dower     6124 

Crops  growing  on  dower  land  at 

death    6130 

Right      to      husband's      personal 

property    6278,    5274 

Adultery  bars  rights  In  hus- 
band's personal  estate  6277 

Renunciation    of   will    5276 

Damages  for  death  by   wrongful 

act    5787,    6788 

Rights  as  to   homestead 6536-6543 

— when  to  cease 6560 

Rights  as  to  property  exempt 
from  levy   6562 
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WILD  CAT  .,.. 

Premium  on  scalp 27J» 

WII.D   DtrCK 

See  "OaBie"!  "Hmatla*"!  *<W«t«r 
Fowl" 

Unlawful  hunting   3166 

WILD   FOWL 

See  «G««e»|  «H«««taB"»  "WIU 
Water  Fowl" 

Preservation    of,   etc..    powers    of 

supervisors     2743 

Talcing  by  Commission  of  Fish- 
eries for  distribution,  propa- 
gation,   etc *M« 

Ducks,  unlawful  hunting 3S6< 

WILD  TVRKEVS 

See  «OaaiC*'«  "HHatlBg"!  <K^Bi- 
■tlasloacr  o(  Gobm" 

Hunting,  season  for   3356 

— unlawful     33(>« 

Buying  or  selling  prohibited. ..  .33S3 
Shipment    from    State    8361 

WILD  WATER  FOWL 

See  •'Game")  "Hnatlng"!  «WIU 
Fowl" 

Hunting  of  in   Back  Bay.. 3347 

Unlawful  hunting   3356 

Shipment  from  State   3861 

— killing,    possessing,    etc.,    with 

Intent  to  ship   3361 

Laws     relating     to     designated 

counties  continued   in    force... 3365 

WKLLIAM  AND  MARY  COLLEGE! 
See  also  "Collcgea  aad  UalTeral- 
tles"|    "State    iBatltatlonB" 

General    Assembly   may   continue 
*     appropriations  to..Va.  Const.,  i  141 
Normal  Instruction  and  training.  934 

Corporation,    name    1136 

Property  vested  in    936 

Admission  of  pupils   937 

— apportionment     938 

— vacancy    938 

— tuition  and  fees  937.  938 

Visitors,  appointment,  term,  du- 
ties      935 

— report    *. .  987 

— expenses    988 

— to  nominate  ellglbles  from  fac- 
ulty for  Slate  Board  of  Edu- 
cation       596 

Va.  Const.,  I  180 

President,  report   986,  989 

WILLIAMSBURG 

Eastern  State  Hospital  for  In- 
sane at   1004,  1005 

Jail,    jailor    2868 

Grand  jurors  from   4852 

Circuit  court   6887 

WILL  BOOKS 

What  recorded  In 3393 

— Inventories    and    accounts     of 

Kduclaries    5405,   6428 

Index     8394 

WILLS 

See  also  «B««aeata"t  <41«Tlaces*'t 
"Dcrlaea"!  xLegaeics" 

Capacity  to  make 5227,  5228 

Deflnitlon  6236 

Devising   real    estate   subject    to 

fiayment    of    debts,    effect    on 
imitation  of  action   to  recover 

debt    5814 

Directing  that  executor  shall  not 

give  security 5371 

Executed  how 8229 

Fraudulently  destroying  or  con-  . 

cpaling    1458 

Holographic   5229 

Of  Infant 6228 


Sec 
WILLS — Cob. 

List  of  lands  devised  fumishsd 
by    clerk    to    commissioner    of 

revenue 3275 

Loan  of  chattels  by,  when  valid 

against  creditors al*8 

— reservation  of  property  In 
chattels  by  condition,  rever- 
sion, remainder,  etc 6188 

Made  prior   to  July   1,   1850,  law 

governing    5246 

Of   non-resident 5231.  5261 

Power  of  appointment,  execu- 
tion     6230 

— when  not  revoked  by  mar- 
riage    6232 

— by  terms  of  will J241 

Property  which  may  pass  by, 

5227.  5235 

— personal  property,  Infants M28 

—  ^-of  soldiers   or   sailors 5231 

of  non-residents itll 

Provision  for  pretermitted  chil- 
dren     6242,  5343 

Recorded   in   will    book 3393 

Of  soldiers   and  seamen iiZl 

Will    book,   what   recorded   In. 

3393.  5495.  5428 

— Index  3344 

Witnesses    5229 

— creditors  as 5244 

^-executor  as. 6345 

Reqairitea  aad  ValMlty 

Execution,  mode  of. 6329 

— when     power    of    appointment 

exercised    5230 

Rovocatlon    5233 

— by    marriage 6333 

— Intent    5233 

Revival    after   revocation..  .5234.  5246 
Effect  of  subsequent  conveyance  5235 

Re-execution    6246 

witnesses    6229 

— creditors    as. 3344 

— executors    as 6245 

Of  will  of  Infants 5228 

Of  will   of  non-resident 5331,  5251 

Of  will  of  soldiers  and  seamen.. 5331 

Probate 
Of  will  containing  devise  or  be- 

Suest    for    literary    or    educa- 
onal   purposes 589 

Jurisdiction    5307 

— of   chancery    court    of    city    of 

Richmond   6247.  6920 

^-of  clerks  of  courts 5219 

^Va.  Const.,  i  101 

— hustings    court    of    Richmond 

Part   11. 5914 

— <!ourt  of  law  and   chancery  of 

the  city  of  Norfolk 5935 

— <ourt  of  law  and  chancery  for 

city  of  Roanoke 5947 

Curator,  during  contest,  appoint- 
ment, power,  duties 5248.  6249 

Appraisers    6249 

Appeals    from    probate    proceed- 

Ingrs  before  clerk 6249 

Compelling  production  of  will... 6250 
Proof   of   win    wholly   in   hand- 
writing of  testator ■1229 

Copy  of  foreign  will  proved 
without  the  State,  extent  ad- 
mitted     6231.  6251 

nepnsitlon  of  attesting  witness.  .6282 
Summoning  persons  Interested  ^o 

■  appear   6263,  5254 

— publication  of  process b255 

Guardian  ad  litem 52S5 

Hearing  on  motion S356 

Trial  by  jury r 5267,  5259 

— what  evidence  admissible 6261 

.Tudgment   5267.  5258 

— when  bar  to  bill  in  equity 6258 

Ex-parte  motion 5259 
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W^ILLS— Cob. 

Bill  in  equity  to  impeacii  or  es- 
tablish   will 5258-5260 

— what  evidence   admissible 52S1 

— when  Judgment  on  motion  bar 

to    5268 

— time  for  flllnir 5269.  6260 

—  — as  to  infants  and  persons  of 

unsound    mind    6360 

as  to  non-residents 6256 

Recordation,  where  will  kept.... 6262 

— copies,  where  recorded 5262 

— effect    of 5262 

— Indexing    .'i262 

— failure  to  record,  effect  of.  ...6263 
Appeals  to  Supreme  Court  of  Ap- 
peals     6336,  6337 

— ^Va,  Const.,  t  88 

Transfer   fee  on   lands 2347,  2348 

Tax  paid  before  will  probabted.  .2403 
Administration     to    cease     whan 

will  probated 5369 

When  not  to  affect  title  of  pur- 
chaser from   heir 5263 

Will      directing     that     executor 

shall  not  give  security 5371 

ConatmetlOB 
Conveyance  of  estate  of  inherit- 
ance or  freehold  by 5141 

Oifts  of  personal  property  by... 5142 
Interest   in   real   estate   disposed 

of  by 5147 

Creation   of   future  estates iil'17 

Power  of  disposition  in  life  ten- 
ant, when  not  to  defeat  re- 
mainder   5147 

Devise  without  words  of  limita- 
tion, construction  of 5149 

Rule  in  Shelley's  case  abolished. 5152 
Property   which   may   pass   by, 

5227,  5235 
— personal  property  of  Infants.  .5228 

^-of  soldiers  or  sailors 5231 

— of  non-residents 5231 

As  if  executed  immediately  be- 
fore testator's  death 5236 

Devises  In  general  terms 6240 

Extent  and  operation  of  devises 

and  bequests 6241 

Pretermitted  children,  where  no 
child   living  when  will  made.. 6242 

— after-born   children 6243 

Limitation  contingent  on  dying 
without   heirs   or   heirs   of  the 

body,  how  construed 5161 

Rlghta  •■«  LlabUltlcs  of  Devlaeea 

and  Ijcsateca 
Advancements,  when  deemed  sat- 
isfaction    of     devises     or     be- 
quests   6237 

Issue    of   legatee    or   devisee   to 

take   when 5238 

Devises  falling,  how  to  pa8S....S239 

Residuary  devise 6239 

Provision    for    child    born    after 

will    made 6243 

When  homicide  bar  to  acquisi- 
tion of  estate  by  will 5274 

Widow,  provisions  for  in  will, 
renunciation     by,     how    made, 

etc 5276 

WILI^KTS 

See  'Game^i  wnaBttag" 

Unlawful   hunting 3356 

Shipment  from  State 3361 

WILLOVGHBY  BAY 

Planting  oysters  or  placing 
stakes  within  limits  of  flshery. 

penalty 3191 

WINCBBSTKR 

Jail,    jailor 2868 

Commonwealth's  attorney,  fees.. 3506 

Corporation   court. , 5905 

—judge,  quallflcatton,  election... 690& 


Sec. 
WINB 

See  "iBtoxieattag  Uqaon" 

As  ardent  spirits 4581 

Manufacture   and   sale   of,    when 

permitted    1688 

— by  druggist  for  medicinal  pur- 
poses, prescription,  etc 4591 

License  to  druggist  to  sell 4599 

— to  wholesale  druggist : 4600 

Use  of  In  hotels  for  cooking  pur- 
poses,   etc 1602 

WIRES 

Over  works  of  public  service  cor- 
poration, duty  of  person  main- 
taining   3888 

WISE  COUNTY 
Fees   of   Commonwealth's   attor- 
ney   3506 

WITNESSES 

See    also    "Criminal    Procedare**! 
«Oep«iltloBa"|     "Bvldeaee"! 
"RccoKalsancea" 
To  assignment  of  land  office  war- 
rant      460 

To    contract    reserving    title    to 

chattels    3189 

To   declaration    of   candidacy    at 

primary    election 229 

To  deed  relinquishing  citizen- 
ship        63 

To  dishonor  of  negotiable  In- 
strument  for  protest 5716 

To   will 5229 

— when     depositions    taken    and 

read   5252 

— to  prove  holographic  will 6229 

— to   writing  revoking .5283 

— creditors  as 6244 

— executor    as 5245 

To  written  consent  of  parent  'or 
guardian       to       marriage       of 

minor    5078 

Writings  admitted  to  record  on 
proof  of  signature  by  wit- 
nesses   5204 

Adverse,    impeachment 6215,  6216 

Affidavits    of    In    habeas    corpus 

proceeding 5854 

Certificate    of    non-residence    of 

as  evidence 6224 

Contempt,    summary   punishment 

for    4521 

— penalty  for. 4524 

— how   line    imposed.  .452],  4985.  6220 
— ^power  of  justice  to  punish  for. 4522 
— refusing  to  testify  in  prosecu- 
tion for  bribery 4498 

— In    prosecution     for    unlawful 

gaining    4780 

Corroboration  of  testimony  of 
party  when  other  party  Incom- 
petent    6209 

Cross-examination,  of  accused  in 

criminal    case 4778 

— party      examined      subject      to 

rules   of 6214 

Depositions,  general   provisions, 

6225-6233 
Fine,    for    disobedience    of    prb- 

ces'S.   or  contempt 4524 

— failing   to   attend    and   testify, 

or   produce   papers 6220.  6221 

—how  Imposed 4621.  4986.  6220 

Impeachment,  of  witness  for 
Commonwealth    In   prosecution 

for  bribery 4498 

—of  accused  In  criminal  case... 4778 
—conviction  of  felony  or  perjury 

shown  as 4779 

^-of  adverse  party 6216.  6216 

— by  prior  inconsistent  state- 
ment     6216 

In   writing. ...8216 

— by  party  pr9<lu?lngr  witness..  .6215 
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WITNBSSBS— 0*B.  ^* 

Interpreters  . . . , ; 6228 

Interrogatories  to  adverse  party. <2J6 
— production  of  books  and  papers 

In  possession  of 6237,  6238  ' 

Intimidating    or    Impediugr,    pun- 
ishment     4525 

Oath,  who  may  administer. 4i»6!),  6222 

— before  General  Assembly 30t 

— before  school  trustee  electoral 

board  632 

— before  State  Board  of  Bmbalm- 

In?    1719 

— before  coroner. 4S10 

Parties,  competency 6208 

— in  criminal  case 4778 

— compellable  to  testify 6208 

— refusing  to  testify,  suit  dis- 
missed or  plea  struck  out 6313 

— how    examined 6214 

— corroboration  required,  when.. 6299 
Penalty,  for  falllnij:  to  attend, 

4969,  6220 

— for  failing  to  testify 4969,  6221 

— for  contempt 1524 

— how  Imposed 4621,  4985,  6220 

— for  refusing  to  testify  In  prose- 
cution for  T)rlbery 4498 

in  prosecution  for  unlawful 

gaming 47^0 

— for    falling    to    attend    before 

school  trustee  electoral  board.   6S2 
— for   refusing  to   testify   before 

Commissioner  of  Labor 1802 

— for  falling  to  attend  before 
*lty     councils,     police    or    Are 

commissioners    2986 

Perpetuation  of  testimony 6235 

— bill    in    equity 6238 

Privilege    from    arrest    on    civil 

process 2S2S 

— not  compelled  to  give  evidence 

against   himself..  .Va.  Const.,  {       8 
— waiver  of  privilege  by  testify- 
ing   4778 

Privileged     communications     be- 
tween husband  and  wife. 6211,  6212 
Recognizance  for,  how  payable.  .4973 

— penalty,   conditions 4973 

— commitment  for  failure  to  give, 

when    discharged 4976 

— in  prosecutions  for  violation  of 

prohibition  law 4613 

— on  appeal  from  Judgment  of 
conservator  of  peace  requiring 

recognizance    4792 

— by  coroner  to  appear  In  court. 4812 
— of    witness   when   accused    ar- 
rested out  of  county  In  which 

offense   was  committed 4887 

— taken   by  Justices 4846 

— on  change  of  venue  in  crim- 
inal  case 4915 

In,  suit  on  coupons  from  State 
bonds,  olflcer,  clerk  or  em- 
ployee In  office  of  Auditor  or 

Treasurer  as 2618 

In  Supreme  Court  of  Appeals  In 
mandamus  and  prohibition 
proceedings    5837 

Coaipelllag  Testtmoay— ImmBaltT 
of  Person  TcstMyliig 

Not   compelled   to   give   evidence 

against  himself... Va.  Const.,  {       8 
Privilege    from    arrest    on    civil 

process   2828 

In  prosecution  for  violation  of 
laws  relating  to  pure  elec- 
tions      25g 

In  proceeding  to  abate  nuisance.  1628 
Officers   testifying   before   mayor 

,  of  city 3010 

In  prosecution  for  duelling  or 
for     homicide     committed      In 

""«' im 


WITirBSSBS— C*B. 

In  prosecution  for  bribery 44)1 

In     prosecutions     for    violatloss 

of  prohibition  law Wi 

In  prosecution  for  corruptly  in- 
fluencing agents,  servants,  em- 
ployees    411J 

In  prosecution  for  gaming 17t( 

When    statement    made    by   ac- 
cused, not  received  in  evidence. 4111 
Privilege    of    witness    attending 
court  during  elections, 

Va.  Copst,  I    JJ 
CoaapeaaatloB  and  Allawaaecs 

Fees    3{» 

— on  lunacy  commission 1»17 

— of  witness  for  Commonwealth. ISU 
— ^before  State  Corporation  Com- 
mission     3;il 

— enforcement      of      prohibition 

laws  4(i( 

— In    Investigations   by   directors 

of  penitentiary SMI 

— payment  in   advance. •!!• 

—  — In  criminal  case 49(9,(221 

— restriction   of  by  court 35J2 

— for   certifying   attendance  and 

compelling     payment    for,    to 

whom  charged. UH 

—oath,  entry J5!J 

— payment   of 3S30,  IStt 

certillcatea    for JS3( 

— •  — who  not  to  become  interest- 
ed In S$»t 

— time  for  presenting  claim  for.JSSl 

— for  entry  of 2522 

— In   criminal   case 4«7 

—  — when  prosecutor  to  pay....4J»3 
payment    by  Commonwealth 

in  misdemeanor  cases 425) 

when      case      removed     to 

United  States   court 4»7I 

—  — payment  in  advance.  .49(S,  (KO 

witness  for  Commonwealth. 2512 

— taxed   In    costs 3301.  SS35 

— entry  in  order  book  and  exe- 
cution  book 55(1 

— ^how    paid 2M1 

Mileage,   tolls,  ferriage 2>2) 

— In  criminal  case 4957 

— ^to  witnesses  for  Common- 
wealth      J512 

— ^before  State  Corporation  Com- 
mission      m* 

— payment  In  advance (J2( 

In  criminal  case 49(9,  (22( 

Coaspeteaer 

Of  party (2« 

—corroboration,  when  necessary.WJJ 

Interest  not  to  disqualify "'' 

Accused,  In  criminal   case 477! 

— effect  of  failure  to  testify.  ...477J 
— wife  of  In  prosecution  for  pan- 
dering   4572 

— husband     and     wife,    for    and 

against  each  other (21(,  (211 

^presumption  from  failure  to 

testlfv  «11 

Of    husband    and    wife    for   »"i 

against  each  other 6210,  (211 

— privileged  communications. 

(til.  (212 
Of    female.    In    prosecution    'o' 

pandering "" 

Of   porson    convicted    of  perjury 

or  felony 47JI 

SnmBioalaar  aad  AMcadaacc 

Summons     W' 

—In    criminal    case. .  .4969.  6217.  (212 

In  Jurisdiction  In  which  "c- 

cused  was  arrested Jj'j 

Subpoena  duces   tecum fj]? 

— In   criminal  case 49(9.  Ul» 

— ^before  Justice  examining  com- 
plaint     <«" 
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— service    by    officer   out    of   ju- 
risdiction      621S 

— penalty    for   falling    to   attend 

or  to  produce  writings 6220 

— refusing  to   testify {221 

Habeas  corpus  ad  testificandum. SSSI 
Analyst     of    agricultural     seeds, 

when  required  to  attend  as... 1160 
Before    boards-  of    State    Institu- 
tions     1096 

Before  Board  of  Medical  Exam- 
iners    1610 

Before  Board  of  Health 1791 

In    investigations    by    Board    of 

Charities  and  Corrections 1902 

Before  board  of  supervisors 2001 

Chemist   making   analysis,   whan 

required  to  appear  as 4621 

Before  city  or  town  councils 29S2 

Before    city    councils,    board    of 
police  commissioners  or  board 

of   flre  commissioners 298S 

Before    commission    on    lunatic, 

epileptic  or  Inebriate 1017 

Before    commissioner    In    chan- 
cery     6181,  6184 

— power  to  attach  and  line 6181 

appeal  from  order  of 6181 

Before  Commission  of  Fisheries. 3258 
In     investigations     by    Commis- 
sioner of  Insurance 4189 

Befori  Commissioner  of  Ijabor..l799 
— penalty  for  refusing  to  testify.  1802 

In  contested   election 261,  264 

Before    coroner's    inquest,    sum- 
mons    4807,  4808.  4810 

—on    Sunday 4817 

— testimony   reduced    to   writing 

and    signed 4810 

— when  recognlred  to  appear  In 

court    4812 

Before  escheator's  inquest 494 

Before  General  Assembly 303 

Before  grand  jury 4864 

— investigations  of  violations  ■)t 

revenue   laws 2366 

In   Investigation  by  Inspector  of 

accidents   In  mines 1873 

Before   Justice   on    trial    of   civil 

warrant    6021 

Before  lunacy  commission 1017 

In   proceeding  to  revolte  license 

of  dentist 1660 

Before    school    trustee    electoral 

board   632,  666 

Before   State  Accountant ^59,  666 

Before    State    Corporation    Com- 
mission     2239,  3711,   3722,  3729 

— Va.  Const,  cl.  c,  i   1B6 

Before  State  Tax  Board 2216 

In  Crimlaal  PTOsecatlana 

Summons    4969.  6217,  6218 

— in    jurisdiction    in    which    ac- 
cused was  arrested <837 

— before  justice  examining  com- 
plaint    4SJ4 

— issued  by  Commonwealth's  at- 
torney     4969 

— service  out  of  jurisdiction 6218 

Subpoena  duces  tecum 4969,  6219 

Recognizance,  how  payable 4973 

— penalty,   conditions 4973 

— commitment  for  failure  to  give, 

when   discharged 4976 

— In  prosecution  for  violation  of 

prohibition   law 1613 

^-on    appeal    from   judgment    of 
conservator  of  peace  requiring 

recognizance    4792 

— by    coroner 4S12 

— when    accused    Is   arrested   out 
of  county  In  which  crime  was 

committed   1837 

— taken  by  justices 4845 

— when  venue  changed 491S 

Oaths,  who  mav  administer. 

4»<t,  mt 


Sec 
WITNESSES — C»B. 

Fees 4967 

—of  witness  for  Common  wealth.  35 12 

— ^payment  in  advance 4969,  6220 

— when  prosecutor  to  pay 4968 

— payment  by  Commonwealth  in 

misdemeanor  cases • . .  .4969 

— when  case  removed  to  Federal 

court   4971 

Mileage,  ferriage,   tolls 3629.  49S7 

— payment   in    advance 4969,  6220 

May   be  separated 4843 

Testimony    may    be    reduced    to 

writing  and  signed 4844 

Accused,  competency  of 4778 

—effect  of  failure   to   testify.... 4778 
— wife  of  in  prosecution  for  pan- 
dering  467) 

— husband    and     wife,     for    and 

against  each  other 6219,  6211 

— presumption    from    failure    to 

testify    4778,  6211 

— privileged  communications, 

6211,  6213 
When  statements  of  accused  not 

received    in   evidence 4781 

Competency  of  female  In  prose- 
cution  for  pandering 4S79 

— of  person  prosecuted  for  gam- 
ing against  witness  for  Com- 
monwealth     4780 

Cross-cxaminatlan  of  accused. .  .4778 
Impeachment,     of     witness     for 
Commonwealth    in   prosecution 

for   bribery. 4498 

— of  accused 4778 

Procedure  against   on    failure  to 

attend  and  give  evidence. 4969,  6220 
Commitment    on    refusal    to    tes- 
tify    4969,  6221 

Privilege  of  accused  not  to  give 
evidence  against  himself, 

Va.  Const.,  I       I 

— waiver  by  testifying 4773 

Penalty    for    refusing    to    testify 

In   prosecution   tor  bribery. ..  .4498 
— In    prosecution     for    unlawful 

gaming 4780 

W^OI.VBB 

Premium  on  scalp 2729 

WOMEN 

See     ••PcMalea"!    «HBabaad    aoid 

Wlfct^l  «Marricd  Women*' 
Eligible  to  office  of  notary  pub- 
lic   2851 

— ^Va.  Const.,  t  82 
WOOD 

Cord,  standard   measure 1470 

Condemnation  of 4382 

Burning,    punishment 4431 

Setting  flre  to,  punishment, 

4434,  4136 
WOODCOCK 

Unlawful  hunting,  buying,  sell- 
ing, etc 3356 

WORDS  AND  PHRASES 

See  also  "Conatraetlon  of  Tenna" 

Acceptance 6694,  6763 

Action    1347,  6762 

Adulterated   food 1181 

Affirm  6 

Affirmed    6 

Agent   6066 

Agricultural   seed 1138 

Alien    4200 

Any  malpractice  or  any  corrupt 

or  unprofessional  conduct 8434 

Ardent   spirits. 4581 

Bank    4123,  4131,  5762 

Banker   4181 

Bill    6762 

Bill  of  exchange 5688 

Blend   ■ 1182 

Board   of  Fisheries 8270 

Broker    2614 

Bucket  shop 4T14 

Bucketing  4714 
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Sec. 
WORDS  AND  PHRASES— Cob. 

Bucket  shopping 1714 

Calendar   month 6 

Calendar    year 6 

Capital    2304.  32Sk 

Cattle,  meat 916 

Certlfled   accountant 567 

Chartered   accountant 5(7 

C.    P.   A 587 

C.   A B«7 

Charge   3693 

Charter    8698 

Chattels   real 6 

Check   6747 

Chiropody    1619 

Cider    TtneKar. 1191 

Cities    6,  2972 

Collector    2460 

Colony    1066 

Commercial    fertilizer   or    fertili- 
zer   material. 1126 

Commercial   manures,  artlflclally 
manufactured,   or   manipulated 

fertilizers   1129 

Commission  3270 

Commission    merchant 1257 

Commissioner 1962,  3270 

Commodities 4714 

Common  carriers 6796 

Company  3693 

Concentrated     commercial     feed- 
ing   stuffs 1238 

Constructive  fees 3495 

Contract   4714 

Corporation   2822,  3693 

Corporation  court 6 

Council    6,  2968 

County   2822 

County   roads 1962 

Credits    2304 

Creditors    5200 

Delinquent    child 1906 

Delivery 1347,  B762 

Dentistry,  practice  of 1640 

Dependent  child 1906 

Deranged  6 

District  of  Columbia 6 

Domestic   4200 

Drug     1662 

Drugs,    adulterated 1663 

— misbranded  •  •  ■  .1664 

Duplicate  1304 

Election   '21 

Electric   railway 2208 

Epileptic   10*6 

Executive     power     of    Common- 
wealth            5 

Farm  produce 1257 

Feeble-minded    person 1076 

Felony   4758 

Fidelity   company 4200 

Fine    2'»77 

Fish,  fishes,  fishing,  flshefles 8161 

Following   6 

Food 1180,  1220 

For  lessee's   quiet   enjoyment   of 

term   jlJJ 

Foreign   ^200 

Forest  reserve  fund 746 

Fratwrtial  benefit  society 4273 

Free  from  encumbrances 5176 

Fungible  goods 1847 

Further  assurances 5176 

Garage    8160 

Gender    6 

General   contractor 8426 

General   election ,221 

Goods    1347 

Governor   .„  6 

guaranty   company 4200 
eirs    5162 

'  Heirs  of  his  body 5152 

'  Hereditaments  ,_,6 

'Hllthways    1962 

Holder    .: 1214,  1847,  .1752 


See. 
WORDS  AND  PHRASK8 — Coil 

— Va.  Const,  CI.  E,  f   166 

Householder    65*6 

Ice  creum,   varieties 12U 

Idiot 5 

Incorporated   communities 2971 

Indemnity    compauy 4204 

Indorsement   578! 

Industrial  sick  benefit  company. 4151 

In    good    faith 1147 

Inlet   3181 

Insane  person 6,  1M( 

Insoluble  phosphoric  acid HI* 

Instrument   6752 

Insurance  company '.  4260 

In    writing i 

Issue     5151.  5752 

Judgment   5159 

Justice    5 

Justice  of  the  peace 5 

Keeper 4714 

Laboring   man 6S6t 

Land  ' 6 

Lawful  fence 3618 

Local   revenues 2411 

Lodge   system 4274 

Lunatic  6 

Medicine,  practice  of 1622 

Milk,    condensed 1215 

— evaporated    IJll 

— concentrated  1215 

— sweetened    condensed 1215 

— condensed   skimmed 1215 

Misbranded   1182 

Misdemeanor    4758 

Money    2894 

Month 5 

Mouth    3181 

Neglected    child 19M 

Negotiable    receipt 129J 

No  act  to  encumber   6177 

Non   compos 5 

Non-negotiable    receipt 1191 

Non-resident   3212,  3256 

Notary   5 

Notary    public * 

Note    5762 

Number  6 

Oath    5 

Oflldal  publications  of  cities  and 

towns  862 

Optometry,   practice   of 1624 

Order    1147 

Overseer,   overseers 2818 

Owner    1847 

Party    221 

Per  cent 5 

Per  centum. 6 

Permanent   registration    rolls  or 

books   U8 

Person 6,  1188.   1214.  1347.  1665, 

1773,   3698,  4714,   4682,  675S 
Person   having  executive  power.      5 

Person  primarily  liable 5758 

Person    secondarily    liable    5752 

Personal  estate 5 

Personal    representative 5 

Pharmacy  1481 

Pound  net 817$ 

Preceding  6 

Primary 221 

Promissory  note 574* 

Public  laundry 1545 

Public    place 4686 

Public  reads 19*2 

Public  service  corporation. 3(93,  8681 

Public    utility 4»«7 

Public   wash-house 1645 

Pugilistic    encounter. 4426 

Purchaser    1347,  68M 

Quiet   possession 5176 

Railroad    5,  8881.  48(« 

Railroad   company 8881 

Railway   5 

Rate    3698 
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Real   estate 6 

Reasonable   time u754 

Receipt    1347 

Regulation    3693 

Representative   form    of   govern- 
ment     1275 

Revenue  of  the  State 2130 

Right   to   convey ril74 

Road    1962.   4757 

Savings   bank 4131 

Seal    u 

Second    offense t582 

Sectarian    society 3034 

Sec-urltles   4714 

Security   company 4200 

Servtce    4068 

Soft    drinks 4661 

Soluble   phosphoric  acid 1130 

Special    election 141 

State    a 

Stationery    399 

Sub-contractor    6426 

Sunday    B,  4573 

Swear   5 

Sworn    5 

Tenements    5 

Territory     5 

That  he  will  leave  the  premises 

In   good    repair 5179,  5180 

That  ne  will  not  assign  without 

leave   5179 

That  he  will  warrant  generally.  .5171 
That  he  will  warrant  specially .  ..1171 

The    commission 3693 

The  lessor  may  re-enttr  for  non- 
payment of  rent 5182 

The    said  .  .  .  covenants 5170 

Tidewater    Virginia    3162 

Timber  dealers   1448 

To  pay  the  rent  5178,  5180 

To  pay  the  taxes  5178 

To  purchase   1347 

Town    6,  2792 

Transient  guest    1585 

Transmission  company. ..,  ..'>693,  3881 
Transportation   company. .  .3693,    3S81 

Trust    4131 

Trustees    590 

Underwriters'    agency    4313 

United   States    5 

Unreasonable    time 5754 

Value    1347,    5762 

Warehouseman     1347 

Water  supply    1785 

Waterworks    1785 

Will     5226 

With  general  warranty   6173 

With  special  warranty 5173 

Works  of  art   683 

Writing    . ; 5752 

Written    .6,    5768 

Year    5 

Tear  of  our  I.,ord   5 

WORKBOrSB 

Cities  and  towns  may  provide. .  .3030 
WORKSHOPS 

See    also    "Commlmloner    of    Ln- 
b*r"(      "Employer      and      Em- 
Vloreea" 
Inspection   of  by   factory   Inspec- 
tor     1799 

Female   employees,    hours   of   la- 
bor     181 

Children,   employment   of, 

1809-1811:  1814-1816 

— penalty   1814 

— by  parent    1815 

Sanitary       facilities       for       em- 
ployees     1822-1824 

— expense  of  providing   1824 

— prosecution  for  failure  to  fur- 
nish     1826,    1828,    1827 

Stairs,    band    rail.s.    doors    onen- 
tng  outward   1828,  1829 


Sec 
WORKSHOPS— Con. 

Safety     appliances,     guards     for 
machinery,   lighting    1830 

Appeal    from   ruling  of   Commis- 
sioner of  Labor 1831 

—penalty   igja 

*ire   escapes    3141 

— penalty  for  falling  to  provide. 3141 
WOUNDING 

With    Intent   to   kill,    malm,    etc., 
punishment     4402 

In    attempt     to     commit    felony, 
punishment     4403 

Live  stock,  dogs,  fowls,  etc.,  pun- 
ishment       4487 

Conviction    of    unlawful,  "  on  '  in- 
dictment for  malicious    4920 

Of  guard   by  convict ...5049,   6061 

WRECKS 

See       also       "CommlsBloner       of 
WrcckaT' 

Property,   preserving    36OI 

—interfering  with,   penalty. ,'...  ,3605 

— advertisement   of    3606 

—sale    3807,  3608 

— sale,  accounts  to  auditor S609 

—recovery  of  proceeds  by  State. 3610 

Posting  laws  relating  to 36I1 

Pay   of   laborers    3604 

WRITS 

See  "Pro«eaa» 

For  particular  writs,  see  various 
titles 

Attestation Va.   Const.,   |    106 

To  run  In  name  of  Commonwealth, 
_     .     ^  Va.  Const.,  I  106 

Part  of  co-nmon  law 3 

Tt)  commence  suit  !!.!!!!  !6061 

Supreme   Court   of   Appeals   may 

prescribe  form   of    6960 

— may  alter  form  of 6064 

Action    of   ejectment   commenced 

by 6466 

Issued  by  Statt-  Tax  Board.' .".'!! '2218 

—service   of    2216 

—in  name  of  Commonwealth. ..  .2216 
Issued       by      State      Corporation 

Commission     3729 

— where    returnable    .!!!!. 3697 

— form,  how  issued  and  served.. 3730 
— execution  and  return  by  bailiff. 3706 
■»  RIT  OF'  ELECTION 
See  "Eleetloas" 
To    fill    vacancy    In    General    As- 

semby..    Va.    Const.,    J    47 

How   directed    135 

For  special  elections   .146,  147 

For     new     election     for    genera] 

election     263 

For  removal  of  courthouse. !!!!  !2746 
Election  by^own  on   bond   issue, 

removal  of  county  courthouse. 2749 
WRIT  OP  ENTRY 

Abolished    5489 

WRIT  OF  ERROR 

See     also     •<App«aU'>)     "Suprene 

Coart  of  Appeals" 
From  assessment  for  taxation,  of 

property    of    railwav    or    canal 

corporation Va.  Const.,   {   180 

Jurisdiction  of  Supreme  Court  of 

Appeals    5866    . 

— Va.  Const.,  i   88 

To  courts  of  city  of  Richmond.  .6929 

To  court  of  law  and  chancery  of 

city   of  Norfolk    .....5938 

To  court  of  law  and  chancery  of 

city  of  Roanoke   5950 

Petition   for,   cases   in   which   al- 

-Vrconit-Tsj "=>«•"" 
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WRIT  OF  ERROR — Coa. 

To   judgment   asalnst    petitioner 

dented  resistration  103 

Not  allowed   from   determination 

of  contested  election 268 

To   Judgment  in   proceedinga  on 

caveat  against  grant  449 

In  proceeding  for  removal  of  of- 

flcer    2706 

In    proceeding    forming    city    of 

Orst  class   2912 

On  application  of  city  or  town  to 

erect  dam   3060 

In  proceeding  for  enforcement  of 

forfeiture  for  violation  of  law.337C 
To   judgment    of   State   Corpora- 
tion Commission  for  contempt. 3728 
Appraisement    of    stock    of    dis- 
senting stockholder,  consolida- 
tion of  corporations 3822 

To  judgment  refusing  or  requir- 
ing excessive  ball   4930 

In       proceeding       to       establish 

boundaries  of  lands   5490 

In  habeas  corpus  proceedings. . .6869 
Right  to  Insist  on  original  plead- 
ing after  amendment    6116 

When    verdict    reduced    and    ac- 
cepted under  protest 6336 

Record,    printing,    cost   of 3486 

— dismissal  for  failure  to  pay...34S6 

Bill  of  exceptions   6262 

— certificate  In  lieu  of 6263 

When   motion  for  new   trial   un- 
necessary     6264 

Vacation   proceedings   to  prepare 

case    for    6308 

Time  for  6337 

When  not  allowed  6337 

Suspension  of  execution   6338 

Transcript  of  record ...6339-6346 

— printing     6357-6360 

Assignment  of  errors  In  petition. 6346 

Certificate  to  petition   6346 

To   whom   petition   presented. ..  .6347 
Endorsement   of   Judge    on    peti- 
tion     6347 

Refusal    6348 

Allowance    6349 

Certiorari    6346 

Supersedeas,  when  allowed 6349 

— Issuance    6360 

Docketing    6350,   6361 

— order  of  causes   6361 

Process,    Issuance    6360 

— endorsement  of  bond  on 6352 

Limitation    6366 

Dismissal   6355,  6366 

— reinstatement    6356 

— finality    6366 

— failure  to  Indemnify  surety.  ..6363 
Errors   for   which   judgment   not 

to  be  reversed 6881 

^-certificate  of  facts  proved 6331 

Judgment,  correction  on  appeal. 6334 
— motion    for    correction,    neces- 
sity     6334 

Hearing,  order  of  causes.  ..6361,  6862 

What  evidence  considered 6364 

Damages        awarded        appellee, 

when    6366 

— amount  of    6366 

Briefs  and  records,  binding,  &c.  .6371 
Rehearing,  application  for,  when 

granted    6372 

—decision,  entry,  transmission  to 

lower  court   6372 

Decision     6366 

— affirmance  or  reversal,  when... 6366 

— when  cause  remanded 6366 

— constitutional  question    6365 
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— number  of  Judges  assenting. .  .6366 
— rule  of,  where  evidence  ana  not 

facts  certified    6363 

— transmission  to  lower  court, 

6367.  6368 

— entry   In   lower  court 63*9 

— how    executed    6369 

Affirmance  of  judgment  for  spe- 
cific property,  damages  for  de- 
tention     6377 

Change    of    parties    by    death   or 

otherwise  pending 6167 

Bonds     6351 

— how  payable  287 

— by  whom   taken    6362 

— Indemnity  to  surety   63S3 

— to  suspend  execution    6338 

— in   attachment   proceeding 6413 

Im    CrlniBal    Caac 

Suspension  of  sentence   4936 

—bail    •. 4936 

When  lies 4931 

— for  Commonwealth   4645,  4931 

^Va.  Const..   SS   8,   88 

In  contempt  proceedings 4932 

Petition  for   4933 

— transcript  of  record  with 4933 

— to  whom  presented    4934 

Diminution    of    record    4933 

Allowance  of    4936 

Operation  as  supersedeas   4936 

Summons   and    supersedeas 4936 

Docketing  and  hearing 4936 

Decision     4937 

— how  certified  to  and  entered  by 

lower   court    4939 

Service    on    person    sentenced   to 

death    4944 

Dismissal    493$,  6366 

Printing  record 3486,  4938,  6367 

Rehearing    4938,   6372 

Defects    In    Indlctngent    sufficient 

to  cause  reversal    4879 

WRIT  OF  FORHEDOlir 

Abolished    6488 

WRIT  OF  HAREAS  CORPUS 

Sea  «Habe«i   Corpaa» 
WRIT  DB  BOMINB  REPI.BGIA!fDO 

Abolished     ... ., 5866 

WRIT  OF   RIGHT 

Abolished     6489 

WRIT  OF  MANDAMCS 

See  "MaBdamna*' 
WRIT   OF   POSSESSION 

On  judgment  of  justice 6929 

Issuance    6483 

In    unlawful    entry    or    detainer, 

how   enforced    6483 

— In   ejectment    6483 

— for  personal   property    6483 

— fieri  facias  for  costs,  damages 
and  profits  6483 

WRIT  OF  PROHIBITION 
See  <'ProhlbitlOB» 

WRIT  OF  QVO  WARRANTO 

See  «4tao  Wamato" 
WRITINGS 

Action   on,   debt   or  assumpsit 

6759.   6766 

— payable  to  person  dead  at  time 
of  execution  of   6761 

— by   assignee    S768-677( 

— averred  in  pleading,  when 
proof  of  signature  not  re- 
quired     6125 

— inquiry  of  damages    6132 

Adopting  trad«  mark  or  brand 
for  timber  1449 

.Agreement  for  lien  on  crop 6461 
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For  amendment  or  charter  or 
railroad  corporation   .»859 

For  amendment  ot  charter  of 
public  service  corporation 3868 

Appeals  from  decision  of  Super- 
intendent of  Public  Instruction  613 

Appeal  from  district  school 
board    *•• 

Appeal  from  decision  of  superin- 
tendent of  schools  to  .school 
trustee  electoral  board   119 

Application,  by  voter  for  change 
of  regrlstratlon    lO* 

— for  license 2360,  2361,  2S62 

— to  Governor  for  remission  of 
line    2574 

— by  city  or  town  for  leave  to 
erect  dam   S0S4 

— for.  assignment  of  oyster  plant- 
ing ground    3225 

— for  license  to  take  oysters 
•with  scrapes  and  dredges 3246 

— to  State  Corporation  Commis- 
sion  to  examine  bank   4120 

— for  permission  to  carry  con- 
cealed   weapon    4534 

Appointment  of  person  to  pre- 
serve   order   at    elections 198 

Appointment  of  agent  of  mercan- 
tile   business    6223 

Appraisal  of  property  forfeited 
under  game,  fish,  oyster  laws.. 3368 

Approval  of  plan  for  school- 
house    673 

Assignment  of  land  office  war- 
rant        460 

—of  oyster  grounds   3228 

By  attorney  In  fact  of  married 
woman    6216 

Binding  minor  as  apprentice, 

S302,  6303 

— filing    6304 

— transferring  apprentice  to  new 
master    6306 

— form    6306 

Call  of  meeting  of  supervisors.. 2715 

Charles  against  orchard  Inspec- 
tor      902 

Claiming  homestead  exemption 
In   real  estate    6632 

— In   personal  estate   6640 

— acoulrert  by  sa'p  or  exchange.  .6646 

— waiving    exemption    6648 

enforcement  of  claim   6549 

Judgment,    execution    6661 

Complaint  to  commission  mer- 
chant     1260 

Complaint  in  proceeding  to  re- 
move  officer    2706 

Complaint  for  examination  into 
inflammable  condition  of  prem- 
ises      4190 

Complaint  upon  which  Informa- 
tion filed   4866 

Consent  by  land  owner  to  trap- 
ping fur-bearing  or  hair-bear- 
ing animals   3348 

— report  to  land  owner  of  ani- 
mals  caught      3360 

Consent  to  marriage  of  minor... 6078 

Consent  to  work  mine  near  line 
of   adjoining   owner    6287 

Contracts  with  public  school 
teachers    690 

Contract  for  purchase  of  real  es- 
tate by  county,  or  school 
board    2709 

— disapproval  of  title  by  attor- 
ney     2709 

Contracts  of  supervisors 2730 
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Contract  reserving  title  to  or 
lien    on   chattels   for   purchase 

price     6189 

Contract  for  sale  of  land,  defense 
to  vendee  in  ejectment  by  ven- 
dor     5471,  6473 

Contracts  required  to  be  in. . .'. .  .5561 

To  convey  rights  of  wife 5211 

Copy,   use  In   different  suits 6199 

Decision  of  arbitrators  as  to  di- 
vision fence   8560 

Decision  of  freeholders,  construc- 
tion of  cattle-guard  by  rail- 
road     8960 

Definition    6 

— In  negotiable  Instruments  law. 6752 
depositions    in    lunacy    proceed- 
ings  1017 

Designation  of  agent  by  appli- 
cant    to     purchase     delinquent 

land    2496 

Employment     agency,     order     of 

employer  desiring  employees.  .1803 
Execution     of    by    commissioner 

appointed  by  court 6296,  6297 

Forgery  of '. 4489 

For  formation  of  fire  company.. 3122 
Gifts    of    real    estate,    necessity 

for    5141 

Impeachment  of  witness  by  prior 

inconsistent   statement  In    ....6216 
Intention  to  locate  on  land  war- 
rant  when   land   is  In   posses- 
sion of  another   428 

Larceny  of  4442 

— estimation  ot  value  of 4443 

Liability  of  personal  representa- 
tive of  deceased  Joint  debtor.. 5762 
Limitation  of  action  on  contract 

In    writing    6810 

. — new   promise 6812,   5813,  6814 

Loan  of  chattels  by,  when  valid. 5188 
By  minor  designating  guardian;. 6317 
In    negotiable    Instruments    law, 

definition     6762 

—conflict  between  written  and 
printed  provisions  of  negotia- 
ble  instrument    5579 

— indorsement    6593 

— notice  of  dishonor 5657,  5658 

— renunciation    of   rights    5684 

— acceptance  of  bill  of  exchange, 

5694-6696 

promise  to  accept   5697 

acceptance  for  honor 5724 

Notice  of  intention   to  be  candi- 
date for  election  to  off  Ice..  154,  168 
Notice  by  absent  voter  of  Inten- 
tion to  vote  201 

Notice  of  contest  of  election 259 

— petition   or  complaint    26? 

Notice  of  proceeding  to  forfeit 
certificate    of    certified    public 

accountant    $70 

Notice    of    orchard    inspector    to 

destroy    trees    899 

Notice  of  sale  by  warehouseman 

to  satisfy   Hen    1322,   J323 

Notice  of  Inspector  to  mines  that 
provisions  as  to  oil  are  appli- 
cable      1884 

Notice   to  owner  to  -redeem  land 

sold  for  delinquent  taxes 2470 

Notice   in   contest   of   application 

to  purchase  delinquent  land... 2495 
Notice  of  Hen  of  attorney  at  law. 3429 
Notice  of  application  for  payment 
of  attorney's  fee  out  of  funds 

In   court    84S0 

Notice  of  Intention  to  erect  or  re- 
pair division  fence   8661 

— of  intention  to  let  lands  lie 
open    8661 
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Notlca  to  mill  owner  of  dam  In- 
terfering; with  navigation    36  <» 

Notice  of   unloading  ballast^.^^^    ^^^^ 

Notice  In  action  of  ejectment.  ..5461 

Notice  of  equitable  defense  to 
ejectment    ...\>ii3 

Notice  to  creditor  to  sue  prin- 
cipal debtor   ••• ■J'^^* 

Notice    of   motion   for   Judgment 


generally 


.604S 


Notice  by  sub-contractor  *<>  Per- 
fect  mechanic's    Hen. ..  ..6428,  6429 

Notice   of  sale   to   satisfy  lien... 6449 

Oath    of    printer   of   ballots......   156 

Offer  to  commissioners  of  slnfclng 
fund  to  surrender  bonds   isza 

Payable  to   person  dead   at  *'">*, 
of  execution  of »^«* 

Permit  from  harbor  commission- 
ers to  build  wharf  "76 

Petition  :n  appeal  from  denial  of 
registration  of  voter  i"» 

Petition  for  reference  to  voters. 
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for  increase  of  levy  for  school 
purposes    

Petition  for  examination  of  turn- 
pike ...  : 

Recordation     of.     by     <=lerlt     of^^^^ 

—denvery  to  person"  en tVtied . . .  .339| 

— indexing     .  •  •  ■ • oiq* 

—writings  partly  Proved. ...  ....3383 

—admitted  to  record,  when  and 
by  whom  V  ' '  v   .i^V 

-e5?m%nr'""?'"  •  "■  ■""''"6^:5208 

recitals  In  certlfloate. . . .    --SZIO 

on    certlflcate    of    proof    »>y 

witnesses     •  •  •  •  •  V ;  " '  •;,',; 

on     acknowledgments     o"t-       . 

side  of  the  United  States.  .6206 
copy  when  original  lost....6ZlJ 

— acknowledgmenU  on-^e^^V/ns    R209 
corporations 520f,  5208.  5203 

— acknowledgments  In  represen- 
tative capacity   ••-•  •./-.•  v;.; 

— priority  when  admitted  to 
record  on  same  day j**** 

—when  recorded  In  county,  and 
when  In  corporation .  •  •  •  ■  iO^"" 

Release  of  part  of  amount  or 
Judgment  or  decree 6«J 

Relinquishing    citizenship     •     «<» 

Reports  of  executive  officers  and 
State   InsUtutions   to   Governor  820 

Report  of  State  cadet    ....... ...    849 

Report  by  treasurer  of  violations 
of  duty  by  commissioner  O' 
revenue    •  • **** 

Report  of  committee  to  hear  ap- 
plications for  aid  from  local 
levy  for  pensions  -2664 

Report  to  oyster  Inspector  of 
oysters  shucked  or  packed. ..  .3239 

Report     of     prosecutions     under^ 


game  laws 


.3342 


Report  to  land  owner  of  animal 
caught   In    trap 3S50 

Report  of  fires  to  State  Corpora- 
tion Commission    ,-;,;"v"* 

Requests  for  drafting  bills  by 
Leglslativo   Reference   Bureau.   679 

Reserving  property  In  chattels  by 
condition,  reversion,  remainder, 
etc "88 

Seals 5562 

Signature  obtained  by  false  Pre- 
tenses     ■ '*59 
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Statement  as  to  trespass  by  ani- 
mals  of    non-resident    S54J 

Statute    of    frauds    6561 

Subpoena  to  produce 6219.  6220 

Summons    to    compel    production 

of  by   adverse   party 6237 

— bill   In  equity    «2S» 

Sub-renting  oyster  ground 3228 

Threat     of     bodily     Injury     con- 
tained  in,   punishment 453T 

Testimony    of    witnesses    before 

coroner's  Inquest    4810 

Testimony  of  witnesses  In  crimi- 
nal   trial    before    Justice 4844 

Unacknowledged,  preservation  of 

by  clerk  of  court   621S 

To   vacate   plat   of   city   or   town 

lots     5221 

With   veto   of  city  ordinance  by 
mayor,  assigning  objections. .  .3013 

Will  to  be  In   5229 

— revocation    of    5233 

— renunciation    of    by    widow 5276 

Of  widow  waiving  Jointure 5121 

■ — renouncing  will   5276 

WRIT  TAX 

On  appeal   from  denial  of  regis- 
tration of  voter   lOJ 

WYTHE    COUNTY 

Common  wealth'^  attorney,  fees  .3505 

WYTBtEVII.I.B 

Branch  of  State  law  library  at. . .  368 
Supreme   Court   of  Appeals,   ses- 
sion      5866 

— business    5868 

— session  of  special  court 5873 

— clerk    SS78 

office    SS8S 

salary     346S 

YESAR 

Dellnltlon     5 

Contract  not  to  be  performed  In. 

writing    required    5561 

YBLLOW  FEVKR 

See        "CoatsKloaa        Diac«»«a''> 

»PabUe  He«Itk» 
Report,  quarantine,  etc.. 

1497,  1800.  I50S 

Hospital,  location 1660 

Transportation   of   dead   bodies.  .1728 
YORK  COUNTY 

Taking   terrapins   In,   penalty 3297 

— disturbing  eggs    3297 

— forfeiture  of  boats    3297 

Commonwealth's    attorney,    fees. 1505 
YORK   RIVBR 

Use  of  pound  nets  In 3178,  3202 

— penally    8175 

Fishing    In    8202 

— penalty  for  unlawful    3202 

YORKTOVTN 

Ferries  to  Norfolk.  Hampton,  Ac- 
comac  and  Northampton  coun- 
ties     2040 

— penalty   for   operating  without 

license     2047 

YOUNG   MEN'S   CHRISTIAN   ASS4>CIA' 
TION 
Property  of,  exemption  from  tax- 
ation    2272,  2J01 

— Va.    Const.    {    183 

Gifts   to.    Inheritance   tax   on 2272 

Not  a  sectarian  society 3034 

YOUNG  WOMEN'S    CHRISTIAN  ASSO- 
CIATION 
Not  a  sectarian  society 3034 
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